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CHARLES  W.  JOHNSTON,  Respt, 

V. 

ELLIN6  K.  SPOONHEIM  et  al.,  Appts. 

(19  N.  D.  191, 123  N.  W.  830.) 

Eridenoe  —  declaration  of  party  in  in- 
terest ~-  admissibility. 
1.  Courts  must  be  governed  by  the  facts 
and  eircumstances  of  each  case  as  consid- 
ered, and  from  them  alone  determine  wheth- 
er the  declarations  of  a  party  in  interest, 
made  in  the  absence  of  the  litigant,  are  ad- 
missible in  evidence. 

Headnotes  by  Spaldiko,  J. 


Same  —  exceptions. 

2.  As  a  general  rule,  statements  of  par- 
ties in  interest,  made  in  the  absence  of  the 
litigant,  are  incompetent  as  evidence,  unless 
there  exists,  in  the  surrounding  circumstan- 
ces or  the  nature  of  the  case,  some  accept- 
able substitute  for  the  usual  test  of  an  oath 
and  cross-examination. 

Same  —  voluntary  deed  —  declaration 
of  pnrpose. 

3.  The  father  of  the  plaintiff  vas  greatly 
involved  financially,  and  with  his  wife 
deeded  to  plaintiff  a  farm.  The  considera- 
tion expressed  in  the  deed  was  $1.  In  a 
contest  between  a  creditor  and  the  son,  in 
which  the  question  of  the  good  faith  of  the 
transfer  of  the  farm  was  involved,  a  notary 
was  permitted  to  testify  to  the  effect  that 


Xoie,  —  Admissibility  of  declarations  "by 
vendor,  nuide  out  of  court,  as  to  his 
purpose  in  making  a  conveyance 
or  transfer  attacked  as  fraudulent 
against  creditors, 

I.  Introduction,  1. 

n.  Contemporaneous      declarations;      rea 
gestiE. 

a.  Bona  fides,  2. 

b.  Fraudulent  intent. 

1.  In  general,  6. 

2.  What    declarations    are    con- 

temporaneous, 6. 

3.  Effect  of  vendee's  absence  or 

ignorance,  8. 
in.  Remote  declarations. 

a.  Prior  to  transfer. 

1.  Fraudulent  intent,  10. 

2.  Bona  fides,  20. 

b.  Subeequent  declarations. 

1.  Fraudulent  intent. 

(a)  In  general,  20. 

(b)  Connecting  vendee  with 

the  fraud,  23. 
'(c)  Effect   of    retention    of 
possession  by  vendor, 
26. 

(d)  Assignments  for  credit- 

ors, 29. 

(e)  Taking  title  in  anoth- 

er's name,  30. 

2.  Bona  fides,   31, 
41  L.R.A,(N.8.) 


)i 


J.  Introdttction. 

The  word  "vendor"  as  used  in  this  con 
nection  includes  "grantor,"  "mortgagor, 
"assignor^"  or  any  other  equivalent  term 
by  which  the  transferrer  of  property  may 
fairly  be  described.  Ajid  the  principles  Itt- 
volved  being  precisely  the  same,  cases  have 
been  included  in  which  the  title  to  the  prop- 
erty was  taken  in  the  name  of  another  than 
the  real  purchaser,  regarding  the  latter  in 
effect  as  the  vendor.  For  the  same  reason, 
sales  under  execution  or  under  a  trust  deed 
have  also  been  included,  the  judgment  debt- 
or and  the  maker  of  the  trust  deed  being 
respectively  regarded  as  the  vendor.  The 
same  rules  have  been  applied  to  a  con- 
fessed judgment,  and  in  Hinson  v.  Walker, 
65  Tex.  103,  infra,  III.  b,  1  (a),  were  even 
applied  to  a  loan. 

A  distinction  between  real  and  personal 
property  was  suggested  in  Roberts  v.  Med- 
bery,  132  Mass.  100;  and  in  Higgins  v. 
Spahr,  146  Ind.  167,  43  N.  E.  11,  infra,  III. 
b,  1  (c),  the  court,  when  admitting  as 
against  a  wife  the  declarations  of  her  hus- 
band, while  in  possession  as  her  agent  after 
a  sale  to  her,  to  the  effect  that  he  nad  made 
the  transfer  to  defeat  her  creditors,  pointed 
out  that  Tedrowe  v.  Esher,  56  Ind.  445,  in- 
fra, III.  b,  1  (c),  was  a  case  involving  real 
estate  instead  of  personal  property,  and  re- 
ferred  to   Ind.   Eev.    Stat.    1894*   I   6636, 
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Nov., 


the  father  and  mother,  when  the  deed  was 
drawn  from  them  to  the  son,  stated  to  him, 
in  the  absence  of  the  son  and  of  the  credit- 
or, that  Charles  (the  son)  was  dissatisfied 
with  having  worked  for  such  a  long  time 
and  receiving  nothing  for  his  labor  on  the 
farm,  and  that  unless  he  got  something  to 
show  for  his  work  would  go  West  and  tEtke 
up  a  farm  for  himself;  so  to  recompense 
bim  for  his  work,  and  give  him  something 
to  show  for  it,  they  were  going  to  give  him 
the  farm.  It  was  not  shown  what  brought 
out  such  statement  by  the  parents.  Such 
statement  was  not  made  under  circum- 
stances which  were  a  substitute  for  the 
usual  test  of  an  oath  and  cross-examina- 
tion, neither  was  it  a  part  of  the  main  act 
or  fact,  and  was  made  under  circumstances 


which  admitted  of  premeditation  and  volun- 
tary wariness  seeking  to  manufacture  evi- 
dence. 

Held,  that  its  admission  was  prejudicial 
error. 

(Morgan,  Ch.  J.,  dissents.) 

(November  23,  1909.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Grand  Forks 
County  denying  a  new  trial  after  verdict 
for  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  conversion  of  cer- 
tain grain.'  Reversed. 
The  facts  are  stated  in  the  opinion. 


placing  upon  the  vendee  of  personal  prop- 
erty, not  followed  by  an  actual  change  in 
possession,  the  burden  of  showing  good 
faith.  But  with  this  exception  the  cases 
in  which  the  admissibility  of  the  particu- 
lar class  of  declarations  nerein  considered 
has  been  involved  apparently  recognize  no 
such  distinction,  notwithstanding  the  exist- 
ence of  cases  which,  like  Paige  v.  Cagwin,  7 
Hill,  361,  42  Am.  Dec.  68,  while  recogniz- 
ing that  some  declarations  of  the  former 
owner  of  real  property  while  in  possession 
are  admissible  in  evidence,  hold  broadly 
that  the  declarations  of  the  former  owner 
of  a  chattel  or  chose  in  action,  while  in 
possession,  are  not  admissible  for  any  pur- 
pose as  against  a  subsequent  purchaser  for 
value.  "No  reason  is  perceived,"  said  the 
oourt  in  Dennison  v.  Benner,  41  Me.  332, 
"why  the  same  rule  should  not  be  applied 
to  sales  of  personal  property  as  to  those 
of  real  estate." 

This  question  can  only  arise  where  the 
sale  or  transfer  is  attacked  by  someone 
other  than  the  parties  thereto  or  those 
claiming  under  them.  The  transfer  is  good 
aa  between  the  parties  and  those  in  priv- 
ity with  them,  even  alUiough  void  as  to 
creditors.  Hence,  the  declarations  of  the 
vendor  that  the  transfer  was  made  to  delay 
his.  creditors  could  not  be  admitted  in  evi- 
dence in  a  controversy  between  the  vendee 
and  the  vendor  or  his  representative,  wheth- 
er made  before  or  after  the  transaction. 
Bush  V.  Rogan,  65  6a.  320,  38  Am.  Rep. 
786. 

So  far  as  the  vendor's  right  to  testify 
in  court  as  to  his  intent  is  concerned,  that 
question  has  been  considered  in  a  note  to 
Jarrell  v.  Young,  S.  &  F.  Co.  23  L.R.A. 
(N.S.)  367.  There  is  a  clear  distinction 
between  the  declarations  of  vendors  out  of 
court  and  their  testimony  in  court  as  to 
the  true  intent  of  the  sale.  The  declara- 
tions when  held  inadmissible  are  excluded 
upon  the  ground  alone  that  they  are  hear- 
say and  subject  to  the  rules  applicable  to 
hearsay  testimony.  When  the  vendor  or 
assignor  comes  before  a  court  and  testi- 
fies, the  objection  to  it  on  the  ground  of  its 
being  hearsay  has  no  basis.  Schmitt  v. 
Jacques,  26  Tex,  Qiy.  App.  ^gQ,  §2  S.  W. 
956. 
iJ  L.R,A,(N,8.) 


II,,  Contemporaneous  declarations;  res 

gestae. 

a.  Bona  fides. 

A  sharp  conflict  exists  among  the  deci- 
sions upon  the  question  of  the  admissibility 
of  the  vendor's  contemporaneous  declara- 
tions of  his  good  faith  in  making  the  trans- 
fer attacked  as  in  fraud  of  his  creditors.  In 
two  cases,  very  like  the  principal  case  in 
their  facts,  the  same  result  was  reached.  The 
first  of  these  cases  came  before  the  South 
Carolina  constitutional  court  in  1803,  pre- 
senting the  (question  as  to  whether  the  trial 
court  erred  m  permitting  the  draftsman  of 
a  trust  deed  attacked  as  In  fraud  of  the 
maker's  creditors,  to  give  in  evidence  the 
declarations  of  the  maker,  made  at  the  time, 
indicative  of  an  honest  intention.  The 
court  granted  a  new  trial  because  of  the 
admission  of  this  evidence,  saying  that  ''the 
declarations  of  a  party  should  not  be  al- 
lowed in  evidence  to  explain  his  intentions 
in  favor  of  himself  in  questions  of  this  na- 
ture." Cruder  v.  Bowles,  1  Brev.  266,  2 
Am.  Dec.  665. 

The  other  case  is  United  States  v.  Mertz, 
2  Watts,  406,  where  the  declarations  of  the 
scrivener  who  wrote  a  deed  from  father  to 
son,  that  the  father  told  him  at  the  time 
he  was  writing  it  that  the  object  was  to  se- 
cure his  son  for  money  which  he  had  earned 
when  working  for  himself,  but  which  the 
father  had  received,  were  held  to  have  been 
erroneously  received  on  behalf  of  the  son 
on  the  issue  that  such  deed  was  in  fraud 
of  judgment  creditors  of  the  grantor.  Gib- 
son, Ch.  J.,  said:  "That  the  evidence  was 
erroneously  received  admits  not  of  an  ar- 
gument. There  is  an  intuitive  exception  to 
the  competency  of  exculpatory  protestations 
by  a  party  charged  with  a  fraud.  His 
declarations  are  never  admitted  to  make 
evidence  for  himself  when  they  are  not 
part  of  the  rea  gesios  and  explanatory  of  a 
concomitant  act,  which  is  here  the  employ- 
ment of  a  scrivener,  and  entirely  irrelevant 
to  the  matter  in  issue.  There  is  a  class  of 
cases  in  which  questions  of  competency  have 
arisen   on   declarations   of   the   grantor    in 

f>resence  of  the  parties  and  at  or  immediate- 
y  preceding  the  execution  of  the  deed.    But 
in  these  the  evidence  was  offered  to  ^tab- 


1909. 
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Mr.  George  A.  Bangs,  for  appellants: 
The  only  object  and  effect  of  the  teati- 
mony  of  the  notary  as  to  the'  declarations 
made  by  the  grantors  was  to  establish  the 
bona  fides  of  the  transfer  by  the  acts  and 
declarations  of  the  grantors,  and  as  such 
the  same  were  inadmissible. 

Bnckingham  v.  Tyler,  74  Mich.  101,  41  N. 
W.  868;  Gruder  v.  Bowles,  1  Brev.  286,  2 
Am.  Dec  665;  Colquitt  v.  Thomas,  8  Ga. 
268;  Johnson  ▼.  Burks,  103  Mo.  App.  221, 
77  S.  W.  133;  Harwick  v.  Weddington,  73 
Iowa,  300,  34  N.  W.  868;  20  Cyc.  768; 
United  Slates  v.  Mertz,  2  Watts,  400; 
Haynes  v.  Rutter,  24  Pick.  242r;  Hooper  v. 
Edwards,    18   Ala.    280;    William   &   Mary 


College  V.  Powell,  12  Gratt.  372;  Trimmer 
V.  Trimmer,  13  Hun,  182;  Hoover  v.  Cary, 
86  Iowa,  494,  63  N.  W.  416;  Tucker  v. 
Tucker,  32  Mo.  464;  Ross  v.  White,  60  Vt. 
668,  16  Atl.  184;  Sorenson  v.  Dundas,  42 
Wis.  642;  Moore  v.  Meacham,  10  N.  Y.  207; 
Smith  V.  Webb,  1  Barb.  230;  2  Moore, 
Fraud.  Conv.  1908,  p.  921;  1  Elliott,  Ev. 
§  639. 

Messrs.  Sknlason  &  Sknlason  for  re- 
spondent. 

Spalding,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  to  recover  dam- 
ages for  the  conversion  of  688  bushels  of 


lishy  not  to  rebut,  a  fraud.  .  .  .  But 
the  evidence  admitted  here  is  that  the 
grantor  called  on  the  witness  to  draw  the 
deeds,  and,  in  answer  to  an  inquiry  about 
the  consideration,  spoke  of  certain  moneys 
received  by  him  as  the  earnings  of  the 
vendee,  his  son.  The  deeds  were  then 
drawn,  handed  to  him,  and  then  taken  away, 
and  this  was  in  the  presence  of  the  witness 
alone  who  was  liot  at  the  execution.  If 
such  communications  were  admitted  into 
the  jury  box  they  would  never  be  wanting 
as  a  preparatory  step  to  collusion,  and 
their  effect  would  be  fatal  to  justice." 

To  the  same  effect  is  the  statement  in 
Johnson  v.  Burks,  103  Mo.  App.  221,  77  S. 
W.  133,  that  as  between  a  creditor  and  one 
claiming  title  to  property  under  the  grant- 
or it  certainly  cannot  be  that  the  latter 
can  show  herself  a  bona  fide  purchaser  for 
value  by  the  self-serving  declarations  of 
the  grantor  as  to  the  object  and  purpose 
be  had  in  making  the  deed,  no  matter  when 
made.  See  also  infra.  Tucker  v.  Tucker, 
32  Mo.  464. 

So,  in  Harwick  v.  Weddington,  73  Iowa, 
300,  34  N.  W.  868,  the  court  apparently 
makes  no  exception  in  favor  of  contempora- 
neous declarations  when  holding  that  the 
good  faith  of  a  debtor  who  has  made  a  sale 
and  conveyance  which  is  attacked  as  in 
fraud  of  creditors  cannot  be  proved  by  his 
declarations  that  a  certain  debt  owed  by 
him  was  honest,  and  that  he  intended  to 
pay  every  cent  of  it.  "It  is  not  uncommon, 
we  think,"  said  the  court,  ''for  fraudulent 
debtors  to  make  professions  of  honesty. 
But  the  bona  fide  character  of  their  trans- 
actions, where  drawn  in  question,  cannot 
be  proved  by  such  professions.  But  see 
infra.  Moss  v.  Bearing,  46  Iowa,  630. 

On  the  other  hand, 'such  declarations  have 
frequently  been  held  admissible  in  evidence 
as  a  part  of  the  res  gestCB, 

Declarations  of  the  vendor,  made  in  the 
progress  of  the  negotiations,  that  he  had  no 
intention  to  defraud  his  creditors,  are  ad- 
missible as  a  part  of  the  res  geaics  in  favor 
of  the  vendee,  where  such  sale  is  attacked 
as  in  fraud  of  th''  vendor's  creditors.  Ban- 
field  V.  Parker,  36  N.  H.  353. 

All  that  was  said  by  the  parties  when 
making  a  sale  of  a  stock  in  tr«de  which  is 
41  LJUA,(N.S,) 


attacked  as  in  fraud  of  the  vendor's  cred- 
itors was  competent  to  show  the  good  faith 
of  the  transaction.  Angell  v.  Pickard,  61 
Mich.  661,  28  N.  W.  680. 

What  was  said  by  the  vendor  at  the  time 
of  the  sale  and  delivery  of  the  property  is 
admissible  on  behalf  of  the  vendee,  to  show 
the  character  of  the  sale,  in  a  suit  by  him 
for  a  conversion  of  the  property  by  one  who 
justifies  under  an  execution  issued  against 
the  vendor.  The  bona  fides  of  the  sale  is 
the  principal  fact, — the  res  gestce, — and  all 
that  was  said  and  done  by  the  parties  to 
that  transaction,  contemporary  with  it, 
and  which  tends  to  illustrate,  explain,  and 
elucidate  its  character,  is  part  of  that  trans- 
action, and  as  such  admissible  in  evidence, 
and  may  be  proved  by  either  partv  at  the 
trial.    Bergman  v.  Twilight,  10  Or)  337. 

Declarations  of  the  vendor,  which  ac- 
companied the  sale  and  formed  part  of  the 
res  gestcB,  are  admissible  on  benalf  of  the 
vendee  in  a  contest  with  the  creditors  of 
the  vendor.  Elliott  v.  Stoddard,  98  Mass. 
145. 

A  witness  who  aided  in  the  arrangement 
and  execution  of  a  transfer  which  is  al- 
leged to  have  been  in  fraud  of  creditors  may 
be  asked  on  behalf  of  the  purchaser  whether 
there  was  any  suggestion  by  the  parties 
that  they  were  seeking  to  avoid  creditors. 
Hart  V.  Newton,  48  Mich.  401,  12  N.  W.  608. 

The  declarations  of  the  vendor,  made  to 
the  purchaser  while  the  negotiations  for 
the  sale  were  in  progress,  are  admissible  in 
favor  of  the  purchaser  on  the  issue  of  the 
bona  fides  of  the  transaction  as  to  creditors. 
Montgomery-Moore  Mfg.  Co.  v.  Leeth,  2 
Ala.  App.  324,  56  So.  770. 

The  declarations  of  the  assignor  before 
the  assignment  were  held  admissible  in 
Fowles  V.  Dilley,  9  Gill.  229,  as  proof  of  his 
honest  purpose,  where  the  assignment  was 
attacked  as  in  fraud  of  creditors,  the 
ground  of  the  ruling  being  that,  so  far  as 
the  declarations  were  concomitant  with  the 
principal  act,  they  were  a  part  of  the  res 
gesioB,  that  explain  the  motives  and  circum- 
stances surrounding  the  assignment. 

Declarations  made  by  the  mortgagor  at 
the  time  of  executinp^  the  mortgage  wers 
held  admissible  in  evidence  in  favor  of  the 
mortgagee,   in   Busbnell   v.   Wood,   85  lU, 
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wheat.  On  the  trial  the  jury  retnmed  a 
verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  $439.95.  The  taking  of  the  grain 
and  its  value  were  admitted.  The  question 
at  issue  was  its  ownership.  Defendant  took 
possession  of  it  under  a  chattel  mortgage 
given  hy  the  plaintiff's  father  and  mothwr 
on  all  the  grain  to  he  grown  on  certain 
described  land  during  the  year  1905.  This 
chattel  mortgage  was  given  the  12th  day  of 
November,  1904.  The  land  was  then  owned 
by  the  plaintiff's  father,  Samuel  C.  John- 
ston. A  warranty  deed  to  the  land  on 
which  the  mortgaged  crop  was  grown, 
namely,  the  southwest  quarter  of  section  10, 
township  150,  range  53,  in  Grand  Forks 
county,  from  Samuel  G.  Johnston  and  wife, 
Fannie,  to  respondent,  was  recorded  in  the 


office  of  the  register  of  deeds  on  the  3d  day 
of  January,  1905.  This  deed  boie  date  De- 
cember 14,  ld04,  and  the  acknowledgment  of 
the  grantors  was  taken  on  the  31st  day  of 
December,  1904,  by  John  Hempstead,  a  no- 
tary public  The  consideration  named  in 
the  deed  was  $1.  It  appears  from  the  rec- 
ord that  the  father  of  the  plaintiff  was 
deeply  involved  financially,  that  the  plain- 
tiff resided  with  the  father  and  the  mother 
on  the  land  described,  and  that  subsequent 
to  the  execution  and  delivery  of  this  deed 
the  father  deeded  the  remainder  of  the  land 
owned  by  him  to  the  mother  in  considera- 
tion of  love 'and  affection  and  $1.  The  deed 
to  the  son  was  made  subject  to  a  mortgage 
amounting  to  $3,225.  The  trial  was  con- 
ducted without  much  reference  to  the  plead- 


88,  in  a  controversy  with  the  mortgagor's 
creditors,  as  a  part  of  the  res  gestw. 

The  declarations  of  a  mortgagor  tending 
to  show  his  good  faith,  made  at  the  time 
and  place  of  making  the  grant  and  in  the 
presence  of  the  mortgagee,  are  part  of  the 
res  geatce,  and  are  competent  evidence  in 
support  of  the  mortgagee's  title,  in  a  con- 
troversy with  the  creditors  of  the  mortgagor. 
Cook  V.  Swan,  5  Conn.  140. 

The  declarations  of  the  grantor  in  a  deed 
of  trust  to  secure  creditors,  made  contempo- 
raneously with  the  execution  of  the  instru- 
ment, or  at  the  time  of  the  delivery  of  the 
property,  that  he  was  making  the  instru- 
ment to  secure  his  creditors  and  because  he 
was  afraid  of  his  competitors,  and  that  he 
and  his  nephew  would  be  killed,  are  admis- 
sible on  the  good  faith  of  the  transaction,  as 
explanatory  of  the  motives  and  object,  and 
as  part  of  the  rea  gestce.  Wright  v.  Solo- 
mon, —  Tex.  Civ.  App.  — ,  46  S.  W.  58. 

The  declarations  of  the  grantor  at  the 
time  of  execution,  as  to  his  motives,  are 
admissible  as  a  part  of  the  res  gestce,  to 
sustain  the  conveyance  when  attacked  as 
in  fraud  of  creditors.  Potter  v.  McDowell, 
31  Mo.  62.  Compare  Tucker  v.  Tucker,  32 
Mo.  464,  where,  in  a  suit  by  a  widow  to  set 
aside  a  conveyance  from  her  late  husband 
to  his  children  as  in  fraud  of  her  right  of 
dower,  the  court  excluded  the  declarations 
of  the  grantor  at  the  time  of  execution,  that 
he  had  no  intent  to  defeat  such  right.  The 
court  said:  ''The  intention  of  the  maker  of 
the  deeds  was  the  direct  subject  of  exami- 
nation, and  the  presumption  was  (in  favor 
of  the  defendants)  that  the  deeds  were  hon- 
estly made,  and  not  for  the  purpose  of  de- 
frauding the  plaintiff.  We  are  unable  to 
perceive  how  the  evidence  offered  could  have 
strengthened  this  presumption.  Had  the 
declarations  been  incorporated  in  the  deeds 
themselves,  they  would  have  been  no  strong- 
er than  they  were.  No  assertions  or  pro- 
testations of  the  maker  of  the  deeds,  of 
their  honest  intent,  can  be  stronger  than 
those  implied  in  his  execution  of  the  deeds; 
and  therefore  his  declarations  were  prop- 
erly excluded." 
4}  ]:i,R.A.(N.S.) 


Where  the  purchase  money  was  advanced 
by  one  person,  and  title  taken  in  the  name 
of  another,  and  the  conveyance  is  attacked 
as  in  fraud  of  the  former's  creditors,  his 
admissions  and  declarations  tending  to 
show  the  good  faith  of  the  transactions, 
made  at  or  about  the  time  of  the  conveyance, 
are  admissible  in  favor  of  the  grantee.  Moss 
V.  Dearing,  45  Iowa,  530.  But  see  supra, 
Harwick  v.  Weddington,  73  Iowa,  300,  34 
N.  W.  868. 

Where  a  father  purchased  lands  with  his 
own  money,  and  caused  a  conveyance  to  be 
made  to  him  as  trustee  for  his  minor  child, 
and  such  deed  is  attacked  by  his  creditors  as 
a  gift  by  him  while  insolvent,  with  intent 
to  defraud  them,  his  declarations  made  at 
the  time  of  the  execution  of  the  conveyance, 
as  to  his  reasons  therefor,  tending  to  show 
good  faith  on  his  part,  were  held  admis- 
sible as  part  of  the  res, gestce,  in  Cohen  v. 
Parish,  106  Ga.  339,  31  S.  E.  205.  The 
court  said  that  there  could  be  no  question 
that  the  evidence  was  admissible  as  a  part 
of  the  res  gestce  of  the  transaction  result- 
ing in  the  execution  of  the  trust  deed,  and 
as  throwing  light  upon  the  issue  as  to  the 
real  intention  and  motive  of  the  father  in 
directing  the  trust  deed  to  be  made.  It 
may  be  worthy  of  notice  in  this  connection 
that  by  Ga.  Civ.  Code,  §  5179,  declarations 
accompanying  an  act,  or  so  nearly  con- 
nected therewith  in  time  as  to  be  free  from 
all  suspicion  of  device  or  afterthought,  are 
admissible  in  evidence  as  part  of  the  res 
gestcB,  and  that  under  §  5176,  when  in  a 
legal  investigation,  information,  conversa- 
tion, letters  and  replies,  and  similar  evi- 
dence, are  facts  to  explain  conduct  and  as- 
certain motives,  they  are  admitted  in  evi- 
dence not  as  hearsay,  but  as  original  evi- 
dence. 

Declarations  of  the  vendor  at  the  time  of 
sale,  though  after  the  money  was  paid  over, 
that  he  intended  to  use  every  dollar  of  it 
to  pay  his  debts,  are  admissible  in  evidence 
on  behalf  of  the  vendee,  where  the  issue  is 
as  to  whether  the  vendor  intended  to  de- 
fraud his  creditors.  Sanger  Bros.  v.  Col- 
bert, 84  Tex.  668,  19  S.  W.  863.    The  court 
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logs,  and  it  was  contended  that  the  deed 
from  the  father  to  the  plaintiff  was  made 
in  bid  faith  and  without  valuable  con- 
sideration, for  the  purpose  of  defrauding 
appellants,  among  others.  Considerable  evi- 
dniee  was  submitted  having  a  tendency  to 
establish  this  claim,  and  the  case  was  tried 
on  the  theory  that  the  title  to  the  grain 
followed  the  title  to  the  land,  and  it  was 
tssanied  that  if  the  transfer  to  the  son  was 
ioralid,  as  against  the  appellants,  the  lien 
of  the  chattel  mortgage  attached  to  the 
grain  taken  by  them  and  was  enforceable, 
and,  on  the  other  hand,  that  if  the  transfer 
was  made  in  good  faith  for  a  valuable  con- 
sideration, etc.,  the  grain  belonged,  to  the 
eon.  The  charge  to  the  jury  rested  on  this 
theory.     Defendants  made  a  motion  for  a 


new  trial,  which  was  denied  by  the  trial 
court,  and  this  appeal  is  taken. 

The  record  shows  some  conflict  in  the  evi- 
dence as  to  the  good  faith  of  the  transac- 
tion; but  the  effect  of  the  verdict,  in  the 
absence  of  error,  would  be  to  determine  that 
the  deed  given  by  the  father  and  mother  to 
the  respondent  was  given  in  good  faith,  and 
that  the  ownership  of  the  crop  raised  was 
in  the  son.  Without  discussing  the  subject 
of  voluntary  conveyances  and  their  effect 
as  against  the  creditors  of  the  grantor, 
because  that  subject  was  apparently  not 
considered  by  the  trial  court  and  was  not 
argued  in  this  court,  we  proceed  to  consider 
the  errors  assigned  by  the  appellant  as  far 
as  material  to  a  determination  of  the  con- 
troversy.   Hempstead,  a  notary,  was  called 


■aid:  'fTbe  intent  of  Dyess  [the  vendor] 
in  making  the  sale,  with  regard  to  his  cred- 
itors and  the  disposition  of  the  money  paid 
him,  was  of  controlling  importance.  His 
own  declarations  made  at  tne  time,  tend- 
iog  to  sustain  the  validity  of  his  transac- 
tion, if  standing  alone  and  unsupported  by 
other  circumfltanoes,  would  be  entitled  to 
rery  little  consideration;  but  in  connection 
with  the  other  circumstance  that  he  did 
soon  after  pay  out  the  money  as  he  then 
said  he  intended  to  do,  such  evidence  may 
be  of  importance.  The  declarations,  hav- 
ing been  made  at  the  time  when  the  money 
was  paid,  as  fairly  appears  from  the  bill 
of  exceptions,  were  admissible  as  a  part  of 
the  res  ffestce/* 

But  the  purchaser  should  not  be  permit- 
Ud  to  testify,  in  a  suit  attacking  the  sale 
S9  in  fraud  of  creditors,  to  the  declarations 
of  the  vendor  at  the  time  of  the  sale,  to 
the  effect  that  such  sale  would  enable  him  to 
settle  his  debts,  which  he  intended  to  do, 
since  a  creditor  in  a  transaction  of  this 
character  knowing,  or  chargeable  with  no- 
tice of,  his  debtor's  insolvency,  is  required 
to  see  that  the  consideration  paid  by  him 
is  applied  to  the  latter's  debts.  The  prom- 
ise or  declared  intent  of  the  debtor  to  do 
so  is  of  no  avail.  Ward  v.  Wofford,  —  Tex. 
Civ.  App.  — ,  26  S.  W.  321. 

The  only  theory  upon  which  the  declara- 
tions of  the  vendor  tending  to  show  his 
good  faith  are  admissible  when  the  sale  is 
challenged  as  in  fraud  of  his  creditors  is 
that  it  becomes  a  part  of  the  rea  gestw,  be- 
inv  80  nearly  connected  therewith  as  to  be 
spontaneous  and  unpremeditated,  and  there- 
fore free  from  sinister  motives,  thus  giving 
a  reliable  explanation  of  the  principal  trans- 
^ions,  the  subject  of  the  inquiry.  Simp- 
son V.  Armstrong,  20  Neb.  612,  30  N.  W. 
941. 

Declarations  of  a  vendor  tending  to  show 
{P>od  faith,  made  on  the  day  before  the  sale, 
and  when  the  vendee  was  not  present,  are 
sot  admissible  as  a  part  of  the  res  gesicB, 
in  support  of  a  sale,  in  a  controversy  be- 
tween the  vendee  and  the  creditors  of  the 
vendor.  Pettibone  v.  Phelps,  13  Conn.  445, 
35  Am.  Dec.  88. 
41  L.RjL(KJ3.) 


b.  Frofudulent  intenU 

1,  In  general. 

Where  the  proffered  declarations  show  a 
fraudulent  intent,  the  decisions  are  in  ac- 
cord. Here,  the  practice  is  to  admit  in  evi- 
dence the  vendor's  contemporaneous  dec- 
larations of  his  fraudulent  purpose,  when 
the  transfer  is  attacked  as  in  fraud  of  his 
creditors.  Jones  v.  Norris,  2  Ala.  626; 
Chandler  Bros.  v.  Higgins,  166  Ala.  611,  47 
So.  284;  Threlkel  v.  Scott,  --  Cal.  — ,  34 
Pac.  851;  Wilcoxen  v.  Morgan,  2  Colo.  473; 
Knox  v.  McFarren,  4  Colo.  686;  Merrill  v. 
Meachum,  6  Day,  341;  Pearson  v.  Forsyth, 
61  Ga.  637;  Kurtz  v.  Miller,  26  Kan.  314; 
Sherman  County  Bank  v.  McDonald,  57 
Kan.  368,  46  Pac.  703;  LaClef  v.  Campbell, 
3  Kan.  App.  766,  46  Pac.  461;  Hood  v.  Gib- 
son, 8  Kan.  App.  688,  66  Pac.  148;  Groves 
V.  Steel,  2  La.  Ann.  480,  46  Am.  Dec.  661; 
Hoose  V.  Bobbins,  18  La.  Ann.  648;  Mc- 
Dowell V.  Goldsmith,  2  Md.  Ch.  370,  af- 
firmed in  6  Md.  319,  61  Am.  Dec.  305;  Kolb 
V.  Whitely,  3  Gill  &  J.  188;  Hatt  v.  Newton, 
48  Mich.  401,  32  N.  W.  608;  Angell  v.  Pick- 
ard,  61  Mich.  661,  28  N.  W.  680;  Bucking- 
ham V.  Tyler,  74  Mich.  101,  48  N.  W.  868; 
Gamble  v.  Johnson,  9  Mo.  606;  Snvder  v. 
Free,  114  Mo.  360,  21  S.  W.  847;  Maze  v. 
Griffin,  65  Mo.  App.  377;  Gage  v.  Trawick, 
94  Mo.  App.  307,  68  S.  W.  86;  Badger  v. 
Story,  16  N.  H.  168;  Bobson  v.  Hamilton, 
41  Or.  239,  69  Pac.  651 ;  Beers  v.  Aylesworth, 
41  Or.  251,  69  Pac.  1025 ;  Gidney  v.  Logan, 
79  N.  C.  214;  Head  v.  Halford,  6  Rich.  Eq. 
128;  Solomon  v.  Wright,  8  Tex.  Civ.  App. 
665,  28  S.  W.  414;  Eaton  v.  Cooper,  29  Vt. 
444;  McLane  v.  Johnson,  43  Vt.  48;  O'Hare 
V.  Duckworth,  4  Wash.  470,  30  Pac.  724; 
Gillett  V.  Phelps,  12  Wis.  393;  Jones  v. 
Simpson,  116  U.  S.  609,  29  L.  ed.  742,  6 
Sup.  Ct.  Bep.  538. 

And  such  declarations  are  admissible, 
whether  made  in  person  or  through  the  au- 
thorized intervention  of  a  third  person. 
Grimes  v.  Hill,  16  Colo.  369,  25  Pac.  698. 

Declarations  of  the  character  under  dis- 
cussion are  usually  said  to  be  admissible 
for  the  sole  purpose  of  proving  the  vendor's 
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as  a  witness  for  tlie  plaintiff  in  rebuttal, 
and  was  inquired  of  as  to  anything  having 
come  to  his  knowledge  at  the  time  he  drew 
the  deed  for  the  parents  as  to  why  the  trans- 
fer was  made  and  as  to  his  knowledge  of 
any  circumstances  connected  with  the  trans- 
fer. The  inquiry  was  duly  objected  to  as 
far  as  it  might  refer  to  any  statements  made 
by  the  vendor,  and  the  objection  overruled, 
whereupon  the  witness  answered  as  follows: 
"They  stated  to  me  that  Charles  was  dis- 
satisfied  with  having  worked  for  such  a 
long  time  and  receiving  nothing  for  his  la- 
bor on  the  farm,  and  that  he,  unless  he  got 
something  to  show  for  his  work,  would  go 
West  and  take  up  a  farm  for  himself.  So  to 
recompense  him  for  his  work,  and  give  him 
something  to  show  for  it,  they  were  going 


to  give  him  this  farm.  This  is  the  imder- 
standing  I  got."  This  statement  was  made, 
not  when  the  deed  was  executed  and  ac- 
knowledged, but  when  it  was  drawn,  De- 
cember 14,  1904,  and,  on  the  one  side,  it  is 
claimed  that  its  admission  was  prejudicial 
error,  and,  on  the  other,  that  it  was  a  part 
of  the  res  geatcB,  and  properly  received  in 
evidence  in  favor  of  the  plaintiff.  This  ie 
the  most  vital  question  to  be  determined. 
We  think,  in  the  absence  of  authorities  to 
the  contrary,  that  most  courts  would  say  at 
once  that  such  a  declaration  might  be  self- 
serving,  and,  if  made  in  the  absence  of  the 
parties,  not  under  oath,  and  under  the  cir- 
cumstances of  this  case,  it  should  not  be 
admitted  for  consideration  by  the  jury;  but 
there  are  authorities  which  appear  to  hold 


fraudulent  intent.  Kurtz  v.  Miller,  26  Kan. 
314;  Sherman  County  Bank  v.  McDonald,  57 
Kan.  358, 46  Pac.  703;  LaCIef  v.  Campbell,  3 
Kan.  App.  756,  45  Pac.  461;  Hood  v.  Gib- 
son, 8  Kan.  App.  588,  56  Pac.  148;  Gage  v. 
Trawick,  94  Mo.  App.  307,  68  S.  W.  85; 
Eaton  V.  Cooper,  29  Vt.  444.  See  also  infra, 
II.  b,  3. 

The  purchaser's  complicity  must  be  shown 
by  separate  and  independent  proof.  Eaton 
V.  Cooper,  29  Vt.  444. 

2.  What  declarations  are  oontenipora-' 

netyua. 

The  declarations,  to  come  within  this  rule, 
need  not  necessarily  be  made  at  the  pre- 
cise time  of  making  the  conveyance  or  trans- 
fer. Such  declarations  have  been  held  to  be 
admissible  when  made  "about"  the  time 
(Kurtz  V.  Miller,  26  Kan.  314;  LaClef  v. 
Campbell,  3  Kan.  App.  756,  45  Pac.  461; 
Maze  V.  Griffin,  65  Mo.  App.  377;  Gage  v. 
Trawick,  94  Mo.  App.  307,  68  S.  W.  85) ;  or 
''shortly  before"  (Bowie  v.  Hunter,  4 
Cranch,  C.  Q  699,  Fed.  Gas.  No.  1,731) ;  or 
"shortly  before  and  after"  (Groves  v. 
Steel,  2  La.  Ann.  480,  46  Am.  Dec.  651; 
Hoose  y.  Bobbins,  18  La.  Ann.  648) ;  or 
"shortly  before  or  a  short  time  after" 
(Hood  V.  Gibson,  8  Kan.  App.  588,  56  Pac. 
148) ;  or  "just  previous"  (Chandler  Bros. 
V.  Higgins,  156  Ala.  511,  47  So.  284). 

Declarations  of  this  character  to  be  ad- 
missible as  part  of  the  res  gestce,  need  not 
take  place  ^nmiediately  with  the  occurrerfce 
of  the  act,  but  may  be  before  and  sometimes 
after,  provided  that  they  be  calculated  to 
unfold  the  nature  and  quality  of  the  facts 
tliey  are  intended  to  explain,  and  so  to 
harmonize  with  them  as  to  constitute  one 
transaction.  McDowell  v.  Goldsmith,  6  Md. 
319,  61  Am.  Dec.  305. 

A  conversation  with  the  grantor  in  a  con- 
veyance attacked  as  in  fraud  of  creditors, 
in  which  the  grantor  immediately  before 
the  conveyance  expressed  his  fears  that  his 
property  would  be  attacked,  and  in  which 
the  witness  who  detailed  the  conversation 
advised  him  to  do  what  he  did,  was  held  ad- 
missible against  the  grantees,  in  McLane  v. 
41  L.R.A.(N.S.) 


Johnson,  43  Vt.  48,  as  bearing  upon  the  in- 
tent with  which  the  grantor  made  the  con- 
veyance, and  as  tending  to  show  the  in- 
cipient stage  of  a  transaction  to  which  the 
otiier  evidence  in  the  case  shows  that  the 
grantees  became  volunteer,  co-operating  par- 
ties in  its  progress  and  consummation. 

A  conversation  on  the  same  day  a  sale 
was  made  and  before  execution,  in  the 
course  of  which  the  vendor  stated  that  he 
was  lawfully  indebted  to  various  persons, 
and  wanted  the  witness  to  direct  him  to 
some  good  attorney  upon  whom  he  could  re- 
ly to  fix  up  a  transfer  to  some  friend,  and 
to  put  his  property  in  such  shape  that  his 
creditors  could  not  get  hold  of  it,  is  com- 
petent upon  the  issue  of  the  vendor's  Intent, 
where  the  sale  is  attacked  as  in  fraud  of  his 
creditors.  0*Hare  v.  Duckworth,  4  Wash. 
470,  30  Pac.  724. 

The  declarations  of  a  husband  during  the 
pendency  of  a  divorce  suit  a^inst  him,  that 
he  would  see  to  it  that  his  wife  and  her  law- 
vers  would  get  nothing,  such  declarations 
being  made  at  or  about  the  time  when  the 
husband  was  making  an  assignment  of  a 
certificate  of  deposit,  Vfere  admissible 
against  the  assignee  when  the  assignment 
was  attacked  as  intended  to  defeat  the  col- 
lection of  a  judgment  for  alimony,  inde- 
pendent of  any  combination  or  conspiracy 
between  assignor  and  assignee.  Maze  ▼. 
Griffin,  65  Mo.  App.  377. 

The  declarations  of  the  grantor  tending  to 
show  his  fraudulent  intent,  made  at  the 
time  of  the  preparation  of  the  conveyance, 
were  properly  received  upon  the  question 
whether  the  conveyance  was  or  was  not  with 
intent  to  defraud  creditors.  Wilcoxen  v. 
Morgan,  2  Colo.  473. 

The  declarations  of  an  insolvent  grantor, 
made  in  the  course  of  giving  instructions 
for  writing  the  deed,  on  the  day  prior  to  its 
execution,  and  reduced  to  writing  by  the 
scrivener,  tending  to  illustrate  the  motive 
and  purpose  of  the  conveyance,  are  admis- 
sible against  the  grantee  as  part  of  the  res 
gestWf  although  the  grantor  was  not  then 
in  possession.  Pearson  v.  Forsyth,  61  Ga. 
537. 

Declarations  by  the  grantor  in   a  trust 
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mch  decUrationd  udmissible.  In  our  judg- 
ment  the  beat  reasoning  and  the  safest  au- 
thorities to  follow  are  to  the  effect  that  they 
are  inadmissible.  The  books  are  filled  with 
definitions  of  res  gestoe,  and  rules  relating 
to  the  admissibility  of  evidence  as  a  part  of 
the  res  gestcs.  It  would  be  a  hopeless  task 
to  attempt  to  classify  and  apply  them.  It 
is  nevertheless  settled  that  no  fixed  or  defi- 
nite rule  can  be  laid  down  applicab]e  to 
all  cases,  and  that  courts  must  be  governed 
by  the  faicts  and  circumstances  incident  to 
and  surrounding  the  transaction  being  con- 
sidered, and  from  them  alone  determine 
whether  the  declarations  of  a  party  in  inter- 
est, made  in  the  absence  of  the  litigant,  are 
admissible.  11  Enc.  Ev.  373;  Hall  v.  State, 
4S  6a.  607;  Mitchum  v.  State,  11  Ga.  615; 


Lund  y.  I^ngsborough,  0  Cush.  36;  Beaver 
V.  Taylor,  1  Wall.  637,  17  L.  ed.  601. 

The  record  fails  to  disclose  what  brought 
out  the  statement  of  the  parents.  We  are 
left  in  the  dark  as  to  whether  the  notary 
made  inquiry  of  them  to  gratify  his  curi- 
osity, or  whether  they  volunteered  the  in- 
formation. Authorities  may  be  produced  on 
all  sides  of  every  question  which  the  fertile 
brains  of  ingenious  counsel  have  sought  to 
connect  with  the  so-called  subject  of  res 
gestcB.  Heated  controversies  have  been 
waged  in  the  legal  magazines  and  journals 
of  this  country  and  England  over  the  pro- 
priety of  admitting  declarations  as  a  part 
of  the  res  gestcs,  Mr.  Wigmore,  in  his  work 
on  Evidence,  directs  shafts  of  most  caustic 
satire  and  ridicule  on  the  subject,  and,  in 


deed  as  to  its  purpose,  made  just  before  exe- 
cntion  and  while  it  was  in  contemplation, 
are  admissible  as  against  the  cestui  que 
trust f  to  show  that  the  transaction  is  void 
as  to  creditors.  Head  v.  Halford,  5  Rich. 
Eq.  128. 

The  declarations  of  an  assignor  for  cred- 
itors, as  to  his  purpose,  made  at  the  time 
and  just  prior  to  execution  and  in  contem- 
plation thereof,  are  admissible  against  the 
assignee,  where  the  transfer  is  attacked  as 
in  fraud  of  creditors.  Gidney  v.  Logan,  79 
N.  C.  214. 

The  declarations  of  an  assignor  for  cred- 
itors, made  perhaps  half  an  hour  before  the 
assignment  and  while  negotiations  were  in 
progress,  that  he  would  make  the  transfer 
to  the  witness  upon  the  same  terms  (indi- 
cating fraudulent  intent)  which  he  had 
agreed  upon  with  the  assignee,  are  admis- 
sible against  the  latter  as  part  of  the  res 
gestae.  Solomon  v.  Wright,  8  Tex.  Civ.  App. 
565,  28  S.  W.  414. 

Declarations  of  a  judgment  debtor  show- 
ing a  fraudulent  design  between  him  and  the 
purchaser  at  a  sheriff's  sale,  made  at  the 
time  of  the  sale  but  before  the  bidding  com- 
menced, are  admissible  on  behalf  of  the 
former's  creditors,  to  show  his  ijitent. 
Eaton  V.  Cooper,  29  Vt  444. 

The  declarations  of  a  vendor  made  imme- 
diately or  a  few  days  preceding  the  trans- 
fer, tending  to  show  that  such  transfer  was 
made  with  the  intention  of  becoming  an  in- 
solvent debtor,  are  admissible  against  the 
vendee  as  the  surrounding  circumstances  of 
the  transaction  and  a  part  of  the  res  ges- 
ia.    Kolb  V.  Whitely,  3  Gill  &  J.  188. 

Statements  made  by  a  debtor  a  few  days 
before  the  transfer  of  property  by  him,  con- 
cerning the  transfer  and  showing  his  in- 
tent, are  admissible  in  a  suit  to  charge  the 
transferee  as  a  garnishee,  as  relating  to  the 
subject-matter  and  so  nearly  contempora- 
neous with  but  prior  to  the  transactions  as 
to  make  them  a  part  of  the  res  ges  tee. 
Beers  v.  Aylsworth,  41  Or.  251,  69  Pac. 
1025. 

Admissions  or  declarations  of  the  vend- 
ors after  the  sale,  indicating  a  purpose  to 
defraud  their  creditors,  are  admissible 
41  LJS^(K.S.) 


against  the  vendee,  where  the  facts  which 
the  evidence  tended  to  establish,  apart  from 
such  admissions  and  declarations,  indicate 
collusion  between  them  and  their  vendees  for 
the  purpose  of  delaying  the  creditors  of 
the  former,  and  such  admissions  and  decla- 
rations, although  not  precisely  concurrent  in 
time  with  the  sale,  were  made  in  the  course 
of  the  same  day,  and  were  plainly  in  fur- 
therance of  the  common  design  to  delay  the 
creditors  of  the  vendors.  Jones  v.  Sinop- 
son,  116  U.  S.  609,  29  L.  ed.  742,  6  Sup.  Ct. 
Kep.  538. 

Declarations  by  the  vendor  as  to  his  ob- 
ject, made  after  the  execution  of  a  bill  of 
sale,  but  before  the  sale  had  become  com- 
plete by  delivery  and  while  the  property  was 
in  the  course  of  removal  by  the  vendees, 
were  a  part  of  the  transaction,  and  are 
properly  admitted  in  evidence  against  the 
vendees  on  the  issue  as  to  whether  the  sale 
was  in  fraud  of  creditors.  Eppinger  v. 
Scott,  112  Cal.  369,  53  Am.  St  Rep.  220, 
42  Pac.  301,  44  Pac.  723. 

The  declarations  of  a  vendor  made  five 
days  after  the  sale,  tending  to  show  his 
fraudulent  intent,  were  held  inadmissible  in 
Bogert  V.  Phelps,  14  Wis.  89,  to  establish 
his  fraud.  Tlie  court  said:  "The  declara- 
tions of  the  vendor,  to  be  admissible,  must 
be  a  part  of  the  res  gestoB.  When  possession 
is  delivered  and  the  transfer  complete,  they 
must  be  made  at  or  near  the  time  of  sale. 
It  may  not,  perhaps,  be  material  whether 
they  are  made  shortly  before  or  shortly 
after  the  sale,  if  made  so  near  the  time  of 
it  as  fairly  to  indicate  what  was  then  pass- 
ing in  his  mind.  They  are  facts  connected 
with  the  main  transaction,  which  tend  to 
show  the  motive  of  the  vendor,  and  are  of 
more  or  less  weight  according  to  the  cir- 
cumstances of  each  particular  case.  Groves 
V.  Steel,  2  La.  Ann.  482,  46  Am.  Dec.  551 ; 
Martin  v.  Reeves,  3  Mart.  N.  S.  23,  15  Am. 
Dec.  154;  White  v.  Chadboume,  41  Me.  153. 
If  they  are  so  remote  as  not  to  be  indicative 
of  the  thoughts  of  the  vendor  at  the  time 
of  the  sale,  or  that  they  may  have  been  de- 
liberately made  for  the  purpose  of  dispar; 
aging  the  vendee's  title,  they  are  inadmis- 
sible.    Here  they  were  made  at  a  different 
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many  respects,  hardly  any  two  authorities 
are  in  harmony  relating  to  it.  The  term 
may  be  said  to  be  made  use  of  largely  be- 
cause the  obscurity  of  its  meaning  furnishes 
a  refuge  for  courts  and  counsel  who  are 
unable  to  locate  their  ideas  under  any  other 
subject.  Without  attempting  to  tread  the 
maze  which  the  authorities  present,  a  few 
simple  suggestions  will  furflish  our  reasons 
for  holding  this  statement  inadmissible.  As 
a  general  principle,  we  apprehend  that  state- 
ments of  this  character  are  incompetent 
unless  there  exists  some  acceptable  substi- 
tute for  the  usual  test  of  an  oath  and 
cross-examination,  and  that  to  make  such 
statements  admissible  the  circumstances  un- 
der which  they  are  made  must  furnish  such 
substitute.     Hupfer  y.  National  Distilling 


Co.  119  Wis.  417,  96  N.  W.  809.  Wharton 
on  Evidence,  vol.  1,  §  259,  says:  The  "sole 
distinguishing  feature  is  that  .  .  .  [such 
acts  (statements)]  must  be  the  automatic 
and  necessary  incidents  of  the  litigated  act ; 
necessary  in  this  sense,  that  they  are  part 
of  the  immediate  preparations  for  or  emana- 
tions of  such  act,  and  are  not  produced  by 
the  calculated  policy  of  the  actors,  .  .  . 
[and]  they  must  stand  in  immediate  causal 
relation  to  the  act, — a  relation  not  broken 
by  the  interposition  of  voluntary  individual 
wariness  seeking  to  manufacture  evidence 
for  itself."  To  permit  the  admission  of  such 
declarations,  it  is  generally  conceded  that 
they  must  form  a  part  of  the  act  itself.  Let 
us  inquire  how  the  statement  in  question 
comports  with  these  tests.     Was  it  made 


place,  and  so  long  after  the  sale  as  to  make 
it  clear  they  should  have  been  excluded." 

Declarations  of  the  vendor  as  to  his  fraud- 
ulent intent,  made  a  day  or  two  before  the 
property  was  removed  from  the  state,  are 
too  remote  to  be  admissible  as  part  of  the 
res  gestcPf  where  such  sale  is  attacked  as  in 
fraud  of  judgment  creditors.  Newcombe  v. 
Leavitt,  22  Ala.  631. 

In  Hodge  v.  Thompson,  9  Ala.  131,  the 
declarations  of  the  grantor  in  a  trust  deed 
for  the  benefit  of  certain  creditors  named 
therein,  which  were  made  a  day  or  two  be- 
fore such  deed  was  executed,  to  the  attornev 
of  one  of  the  creditors  named  in  it,  with 
respect  to  the  object  and  purpose-  of  the 
deed,  were  admitted  in  evidence  by  the  trial 
court  in  a  suit  between  the  trustee  and  a 
judgment  creditor  of  the  grantor,  over  the 
trustee's  objection.  The  supreme  court 
said :  "We  cannot  well  see  how  this  evidence 
was  proper,  as  the  object  and  purpose  of 
the  deed  was  to  be  ascertained  from  its  face 
or  by  proof  showing  its  falsity.  It  may  be, 
however,  that  the  bill  of  exceptions  is  not 
so  full  on  this  point  as  was  intended,  and 
therefore  we  shall  decline  any  determinate 
opinion  beyond  what  has  already  been  said." 

8,  Effect  o/  vendee^ s  absence  or  igno' 

ranoe. 

It  is  usually  not  a  valid  objection  to  the 
admissibility  of  declarations  of  this  char- 
acter, that  they  were  not  made  in  the  ven- 
dee's presence  or  hearing.  Pearson  v.  For- 
syth, 61  Ga.  537 ;  Groves  v.  Steel,  2  La.  Ann. 
480,  46  Am.  Dec.  551;  Hoose  v.  Robbins, 
18  La.  Ann.  648;  McDowell  v.  Goldsmith, 
6  Md.  319,  61  Am.  Dec.  305,  affirming  2  Md. 
Ch.  370;  Maze  v.  Griffin,  65  Mo.  App.  377; 
Badger  v.  Story,  IB  N.  H.  368;  Solomon  v. 
Wright,  8  Tex.  Civ.  App.  565,  28  Si  W.  414. 

Declarations  of  the  grantor  at  the  time 
of  execution,  showing  his  fraudulent  intent, 
are  part  of  the  res  geatce,  and,  though  made 
in  tne  absence  of  tl^e  grantee  and  without 
his  knowledge,  are  admissible  on  the  issue 
whether  the  deed  was  in  fraud  of  the  cred- 
itors of  the  grantor.  Merrill  v.  Meachum, 
5  Day,  341.  The  court  said:  The  grantor  is 
41  L.R.A.(N.S.) 


not  a  party  on  this  record,  and,  being  the 
grantor,  is  not  an  admissible  witness.  That 
he  executed  the  deed  in  question  is  admit- 
ted. The  character  of  that  transaction, 
whether  done  fraudulently  with  a  view  to 
defeat  the  claims  of  the  creditors,  or  not,  is 
a  question  of  fact.  Such  a  fact  may  even  be 
proved  from  other  sources,  but  seldom  more 
clearly  than  by  the  declarations  of  the 
grantor  accompanying  the  transfer.  They 
constitute  an  essential  part  of  the  facts 
necessary  to  understand  the  transaction. 
Declarations  which  are  a  part  of  the  res 
gestcB  and  accompanying  the  transaction, 
proper  to  be  proved,  are  always  admitted. 
This  is  done  even  in  favor  of  a  party. 

And  a  contemporaneous  declaration  of  a 
vendor  disclosing  his  fraudulent  purpose  is 
admissible  upon  the  issue  of  his  intent, 
where  the  sale  is  attacked  as  in  fraud  of 
creditors,  although  no  knowledge  of  the 
declaration  on  the  part  of  the  purchaser 
is  shown.  O'Hare  v.  Duckworth,  4  Wash. 
470,  30  Pac.  724. 

Statements  of  the  vendor  at  or  preceding 
the  sale,  tending  to  show  that  it  was  made 
with  a  design  on  his  part  of  hindering  and 
defrauding  his  creditors,  were  held  properly 
admissible  in  Gillett  v.  Phelps,  12  Wis.  393, 
in  favor  of  the  creditors,  over  the  objection 
that  it  was  not  shown,  or  offered  to  be 
shown,  that  the  vendee  was  ignorant  of  the 
facts. 

Declarations  of  the  vendor  shortly  before 
the  sale,  that  she  would  convey  away  all 
her  property  so  that  a  creditor  who  had 
obtained  judgment  against  her  should  never 
recover  his  debt,  were  held  admissible  in 
Bowie  V.  Hunter,  4  Cranch,  C.  C.  699,  Fed. 
Cas.  No.  1,731,  over  the  objection  that  they 
could  not  be  given  in  evidence  against  her 
vendee,  the  court  saying  that  perhaps  a 
knowledge  of  such  declarations  might  by 
the  evidence  be  brought  home  to  the  vendee. 

But  declarations  of  the  grantor  in  a  deed 
attacked  as  in  fraud  of  his  creditors,  tend- 
ing to  show  his  fraudulent  intent,  made 
while  taking  the  deed  to  the  office  to  be  reg- 
istered, but  not  in  the  presence  of  the  gran- 
tee, were  held  inadmissible  in  evidence  in 
Alexander  v.  Gould,  1  Mass.  165,  Sedgwick, 
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under  eircnmstances  which  furnish  a  sub- 
stitute for  an  oath  and  cross-examination  T 
If  it  was  not,  its  admission  amounts  to  the 
submission  to  the  jury  of  the  unsworn  state- 
ment of  a  witness  made  outside  the  pres- 
ence and  hearing  of  the  party  against  whom 
it  is'sought  to  use  it,  and  without  any  cross- 
examination  or  opportunity  to  cross-exam- 
ine. 

We  can  see  nothing  in  the  circumstances 
to  lend  to  the  statement  or  declaration  the 
solemnity  incident  to  a  sworn  statement. 
Does  it  come  within  the  requirement  quoted 
from  Wharton  on  Evidence  T  Samuel  C. 
Johnston,  the  grantor  and  father  of  the 
plaintiff,  was  deeply  involved  financially. 
He,  together  with  his  wife  and  their  son,  the 
plaintiff,  lived  on  the  land  described  in  the 


chattel  mortgage.  The  parents  gave  appel- 
lant a  mortgage  on  the  crop  for  the  ensuing 
year  to  secure  an  indebtedness.  Four  weeks 
thereafter  they  deeded  the  land  to  plaintiff, 
then  twenty-six  years  of  age.  He  always 
resided  with  the  father  and  worked  upon 
the  farm.  Their  interests  appear  to  have 
been  common.  No  visible  change  of  position 
or  possession,  nor  in  the  manner  of  con- 
ducting the  work  or  the  business  of  the 
farm,  occurred  when  the  deed  was  given 
nor  during  the  next  reason.  No  express 
agreement  to  pay  the  son  for  services  is 
shown  to  have  been  made,  other  than  the 
declaration  complained  of  may  tend  to  show. 
All  other  land  owned  by  the  father  was 
shortly  thereafter  deeded  by  him  to  the 
mother    in    consideration   of   $1    and    love 


J.,  saying  that  the  circumstances  against 
the  grantee  did  not  as  yet  appear  to  be 
strong  enough. 

And  the  declarations  of  a  chattel  mort- 
gagor immediately  or  shortly  before  the  exe- 
cution of  the  mortgage,  that  she  was  about 
to  give  the  mortgage  for  the  purpose  of  pre- 
venting her  other  creditors  from  levying 
on  her  property,  were  held  properly  exclud- 
ed in  Borden  v.  Lynch,  34  Mont.  503,  87 
Pae.  609,  when  offered  on  behalf  of  the 
sheriff,  in  an  action  by  the  mortgagee  to 
recover  for  conversion  by  a  levy  of  the  prop- 
erty under  an  attachment,  because  there  was 
no  offer  to  show  that  the  mortgagee  was  cog- 
nizant of  the  mortgagor's  intent,  or  aided 
her  in  its  accomplishment. 

Declarations  by  the  grantor  at  the  time 
of  executing  the  deed,  that  he  only  did  it 
for  a  sham,  so  that  his  creditors  could  not 
get  it,  are  not  evidence  against  tlie  grantee, 
in  the  absence  of  any  evidence  tending  to 
show  a  trust  or  premeditated  fraud.  Reich- 
art  ▼.  Castator,  5  Binn.  109,  6  Am.  Dec. 
402.  "It  is  true,"  said  Yeates,  J.,  "where 
reasonable  grounds  have  been  previously 
laid  before  the  court  to  induce  a  belief  that 
a  fraud  has  been  committed  to  the  injury  of 
third  persons,  testimony  is  admissible  of  the 
declarations  of  either  of  the  parties  to 
such  fraud  in  the  absence  of  the  other  party, 
in  like  manner  as  is  done  in  charges  of  con- 
spiracy." (There  were  no  creditors,  as  a 
matter  of  fact,  in  this  case,  the  action  be- 
ing in  ejectment  brought  by  the  daughter 
of  the  grantor  against  the  grantee.) 

When  the  declarations  were  made  in  the 
absence  of  the  vendee,  they  are  competent 
only  to  prove  fraud  in  the  vendor.  Groves 
V.  Steel,  2  La.  Ann.  480,  46  Am.  Dec.  551; 
Hoose  V.  Bobbins,  18  La.  Ann.  648;  Buck- 
ingham V.  l^ler,  74  Mich.  101,  48  N.  W. 
868. 

They  could  not  be  binding  upon  the  trans- 
feree unless  made  in  his  presence.  Jones 
T.  Norris,  2  Ala.  526. 

"While  it  is  no  doubt  true,"  said  the 
court  in  ©"Hare  v.  Duckworth,  4  Wash.  470, 
30  Pac.  724,  in  holding  that  the  ignorance 
of  the  purchaser  did  not  render  such  dec- 
41  L.R.A.(N.S.) 


larations  incompetent,  "that  if  a  party  pur- 
chase property  in  good  faith  his  title  is 
not  affected  by  any  intent  of  his  grantor,  yet 
the  intent  of  the  grantor  and  grantee  must 
both  be  ascertained;  and  it  is  not  necessary 
that  the  fraudulent  intent  of  both  should 
be  proven  by  the  same  transaction,  but  they 
may  be  proven  by  separate  transactions  or 
circumstances,  and  when  they  are  proven 
the  case  of  fraud  is  made  out.  In  this  in- 
stance the  testimony  offered,  if  true,  was 
the  strongest  kind  of  proof  of  the  fraudulent 
intent  of  the  grantor,  and  was  a  circum- 
stance which  the  jury  had  a  right  to  con- 
sider in  j  udging  of  the  honesty  of  the  trans- 
action. Suppose  the  defendant  had  been 
able  to  prove  by  the  same,  or  some  other, 
witness  that  he  nad  a  conversation  with  the 
purchaser,  and  the  purchaser  had  expressed 
a  desire  to  assist  his  brother  in  defrauding 
his  creditors,  and  the  knowledge  of  that 
conversation  could  not  be  brouglit  home  to 
the  vendor,  or  that  any  other  circumstance 
could  be  proven  showing  a  fraudulent  in- 
tent on  the  part  of  the  purchaser, — certain- 
ly the  jury  would  have  a  right  to  con- 
sider that  circumstance,  and  from  all  the 
circiunstances  in  the  case  they  would  deter- 
mine whether  or  not  there  had  been  mutual- 
ity of  intention  to  defraud.  If  they  con- 
cluded that  there  had  not,  and  that  the 
intention  was  only  on  the  part  of  the  vend- 
or, then  they  could  invoke  the  principle 
argued  by  them,  that  to  render  a  sale  fraud- 
ulent as  to  creditors  of  the  vendor,  there 
must  be  mutuality  of  participation  in  the 
fraudulent  intent.  But  it  cannot  be  invoked 
for  the  purpose  of  determining  a  fact.  The 
fact  must  be  first  determined  from  the  con- 
sideration of  the  circumstances,  and  then 
the  principle  applied.  From  the  very  ne- 
cessities of  the  case,  and  from  the  fact  that 
fraudulent  intentions  are  always  hidden, 
and  that  fraudulent  motives  are  always  con- 
cealed or  attempted  to  be  concealed,  courts 
allow  the  widest  possible  latitude  consist- 
ent with  established  rules  of  law  in  the 
investigation  of  causes  wherein  fraud  is 
alleged;  and  the  rules  governing  the  intro- 
duction of  testimony  are  necessarily  re- 
laxed."   See  also  supra,  II.  b,  1. 
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and  affection.  Their  chattels  were  disposed 
of.  They  moved  West,  and  about  the  time 
the  debt  to  appellant  matured  the  son  trans- 
ferred the  land  to  a  stranger.  In  fact,  the 
series  of  transactions  following  the  giving 
of  the  mortgage  to  appellant  carry  strong 
earmarks  of  fraud.  There  is  much  evidence 
of  an  almost  total  disregard  of  moral  and 
legal  obligations  to  their  creditors.  In  view 
of  these  facts,  the  circumstances,  and  the 
conditions,  we  are  unable  to  say  that  the 
statement  received  in  evidence  was  the  au- 
tomatic and  necessary  incident  of  the  liti- 
gated act,  and  that  it  was  not  produced  by 
the  calculated  policy  of  the  parents,  or  the 
result  of  individual  wariness  seeking  to 
manufacture  evidence  for  itself,  and  intend- 
ed to  serve  the  purpose  which  it  is  sought 


to  make  it  serve  in  case  trouble  should  come 
from  appellants  or  other  creditors.  On  the 
contrary,  if  the  parties  were  laying  the 
foundation  for  defrauding  their  creditors 
through  the  disposition  of  the  father's  prop- 
erty to  the  son  and  the  mother,  nothing 
would  be  more  natural  than  to  drop  pre- 
meditated remarks  intended  to  show  the 
good  faith  of  the  transfer.  Was  the  state- 
ment which  was  received  a  part  of  the  prin- 
cipal act?  By  "principal  act''  we  mean,  not 
the  act  of  deeding  or  conveying  the  real  es- 
tate, but  the  good  faith  of  the  transaction. 
It  was  offered  in  evidence  for  the  apparent 
purpose  of  showing  the  bona  fides  of  the 
transfer  to  the  son.  The  bona  fides  of  the 
transfer  depended  upon  the  nature  of  the 
consideration  and  the  object  of  the  parties. 


III.  Remote  declarations, 

a.  Prior  to  transfer* 

X,  Fraudulent  intent. 

Where  the  declarations  were  made  prior 
to  the  transfer,  some  courts  are  for  ad- 
mitting them  in  evidence  (Hiner  v.  Hawk- 
ins, 69  Ark.  303,  27  S.  W.  65;  Visher  v. 
Webster,  8  Gal.  109;  Gallagher  v.  William- 
son, 23  Cal.  331,  83  Am.  Dec.  114;  Threlkel 
V.  Scott,  —  Cal.  — ,  34  Pac.  851;  Knox  v. 
McFarran,  4  Colo.  58G;  Grimes  v.  Hill,  15 
Colo.  359,  25  Pac.  698;  Seeleman  v.  Hoag- 
land,  19  Colo.  231,  34  Pac.  995;  Sherman 
County  Bank  v.  McDonald,  57  Kan.  358,  46 
Pac.  703;  Fisher  v.  True,  38  Me.  534;  Hey- 
wood  V.  Reed,  4  Gray,  574;  Angell  v.  Pick- 
ard,  61  Mich.  561,  28  N.  W.  680;  Hazell 
V.  Bank  of  Tipton,  95  Mo.  60,  60  Am.  St. 
Rep.  22,  8  S.  W.  173;  Clark  v.  Cox,  118  Mo. 
652,  24  S.  W.  221 ;  Gage  v.  Trawick,  94  Mo. 
App.  307,  68  S.  W.  85;  Ward  v.  Saunders, 
28  N.  C.  [6  Ired.  L.]  382;  Harshaw  v. 
Moore,  34  N.  C.  [12  Ired.  L.]  247;  Parker 
V.  Fenwick,  147  N.  C.  525,  61  S.  E.  378; 
Moore  v.  Robinson,  —  Tex.  Civ.  App.  — y 
75  S.  W.  890;  Gillett  v.  Phelps,  12  Wis. 
393),  without  connecting  the  vendee  in  any 
way  with  the  fraud  (Landecker  v.  Hough- 
taling,  7  Cal.  391;  Hall  v.  Bishop,  78  Ind. 
370;  Howe  v.  Reed,  12  Me.  615;  White  v. 
Chadbourne,  41  Me.  149;  Cooke  v.  Cooke, 
43  Md.  622;  Bridge  v.  Eggleston,  14  Mass. 
245,  7  Am.  Dec.  209 ;  Foster  v.  Hall,  12  Pick. 
89,  22  Am.  Dec.  400;  Buckingham  v.  Tyler, 
74  Mich.  101,  41  N.  W.  868;  Farmers'  Bank 
V.  Douglass,  11  Smedcs  &  M.  469;  Holmes 
V.  Braidwood,  82  Mo.  610;  Whitney  Holmes 
Organ  Co.  v.  Petitt,  34  Mo.  App.  536  (but 
see,  infra,  Clark  v.  Cox,  318.  Mo.  652,  24 
S.  W.  221 ;  Gregory  v.  Frothingham,  1  Nev. 
253;  Eddleman  v.  Lentz,  158  N.  C.  65,  72 
S.  E.  1011;  Robson  v.  Hamilton,  41  Or. 
239,  69  Pac.  651;  McKinnon  v.  Reliance 
Lumber  Co.  63  Tex.  30;  Hinson  v.  Walker, 
65  Tex.  103;  Bishoff  v.  Hartley,  9  W,  Va. 
100;  Colston  v.  Miller,  55  W.  Va.  494,  47 
S.  E.  268 ;  Freese  v.  Keraplay,  55  C.  C.  A. 
258,  118  Fed.  428),  though  recognizing  that 
41  L.R.A.(N.S.) 


they  cannot  affect  the  vendee  unless  he  is 
shown  by  the  evidence  to  be  chargeable 
with  participation  in  the  fraud  (Landecker 
V.  Houghtaling,  7  Cal.  391;  Ross  v.  Well- 
man,  102  Cal.  1,  36  Pac.  402;  Dorrance  v. 
McAlester,  1  Ind.  Terr.  473,  45  S.  W.  141; 
Howe  V.  Reed,  12  Me.  515;  White  v.  Chad* 
bourne,  41  Me.  149 ;  Cooke  v.  Cooke,  43  Md. 
622;  Bridge  v.  Eggleston,  14  Mass.  245,  7 
Am.  Dec.  209;  Buckingham  v.  Tvler,  74 
Mich.  101,  48  N.  W.  868;  Farmers' 'Bank  v. 
Douglass,  11  Smedes  &  M.  469;  Holmes  v. 
Braidwood,  82  Mo.  610;  Whitney  Holmes 
Organ  Co.  v.  Petitt,  34  Mo.  App.  536;  Greg- 
ory V.  Frothingham,  1  Nev.  253;  Eddleman 
V.  Lentz,  158  N.  C.  65,  72  S.  E.  1011;  Rob- 
son  V.  Hamilton,  41  Or.  239,  69  Pac.  651; 
McKinnon  v.  Reliance  Lumber  Co.  63  Tex. 
30;  Hinson  v.  Walker,  65  Tex.  103;  Bishoff 
V.  Hartley,  9  W.  Va.  100;  Colston  v.  Miller, 
55  W.  Va.  494,  47  S.  E.  268;  Freese  ▼. 
Kemplay,  56  C.  C.  A.  258,  118  Fed.  428). 

The  rule  is  the  same  whether  the  declarar 
tions  are  shown  to  have  been  made  either 
in  person  or  through  the  authorized  inter- 
vention of  a  third  party.  Grimes  v.  Hill, 
15  Colo.  359,  25  Pac.  698. 

The  declarations  were  made  prior  to  the 
transfer,  within  the  meaning  of  this  rule, 
where  made  before  sucli  deed  was  actually 
executed,  though  after  the  time  such  con- 
veyance falsely  purports  to  have  been  exe- 
cuted. Ward  V.  Saunders,  28  N.  C.  (6  Ired. 
L.)  382. 

The  objection  to  this  class  of  declarations 
when  offered  on  behalf  of  the  vendor's  cred- 
itors, that  they  were  not  made  in  the  pres- 
ence of  the  vendee,  goes  only  to  the  effect 
or  weight  of  the  evidence,  and  not  to  its 
admissibility.  Davis  v.  Stern,  15  La.  Ann. 
177;  Bushnell  v.  City  Nat.  Bank,  20  La. 
Ann.  464. 

"To  set  aside  the  conveyance  three  things 
were  necessary,"  said  the  court  in  Guidry  v. 
Grivot,  2  Mart.  N.  S.  13,  14  Am.  Dec,  193, 
"fraud  on  the  part  of  the  vendor,  fraud  on 
the  part  of  the  vendee,  and  an  injury  to  the 
party  complaining.  The  acts  and  declara- 
tions of  the  first  are  surely  as  good  and  as 
high  evidence  as  any  otiher  that  can  be 
given  to  prove  fraud  in  him.     They   are. 
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This  fltatement,  while  made  with  reference 
to  the  consideration,  was  not  made  contem- 
poraneously or  in  connection  with  any  con- 
sideration or  any  transfer  of  consideration, 
and  therefore  does  not  form  a  part  of  the 
main  act.  It  was  made  in  connection  with 
the  act  of  drawing  a  deed.  It  is  sought  to 
use  it  in  a  testimonial  character;  that  is, 
to  place  it  before  the  jury  for  the  purpose 
of  impressing  its  members  with  the  belief 
that  a  valuable  consideration  pafised.  In 
other  words,  the  use  made  of  it  is  not  to 
show  that  a  statement  was  made  relating 
to  the  matter,  but  to  prove  by  the  statement 
the  facts  related  in  the  statement.  In  ef- 
fect, the  parents  told  the  notary  that  there 
was  a  valuable  consideration,  and  the  jury 
is  asked  to  believe  that  a  valuable  consid- 


eration passed  because  the  parents  told  the 
notary  so. 

We  think  it  clear  that  it  was  error  to 
admit  the  statement  in  evidence  under  the 
circumstances  surrounding  it.  Many  au- 
thorities lay  down  the  general  principle  that 
statements  made  under  such  circumstances 
are  properly  admitted  in  evidence.  Courts 
appear  to  have  adopted  the  general  state- 
ment so  made  as  authority  for  admitting 
selfHserving  declarations;  but,  on  careful 
examination  of  a  large  number  of  the  au- 
thorities which  state  the  rule  in  general 
term's,  we  find  they  were  made  solely  with 
reference  to  the  admission  of  declarations 
against  the  interest  of  the  party  making  or 
offering  them.  We  find  a  great  variety  of 
cases  where  declarations  made  when  a  deed 


of  course,  not  sufiEicient  to  show  the  vendee 
acted  from  the  same  motive;  for  then,  as  it 
was  justly  said  in  argument,  every  pur- 
chaser would  hold  at  the  mercy  of  aim 
from  whom  he  bought.  But  it  is  not  a 
good  objection  to  the  introduction  of  evi- 
dence, that  it  does  not  make  out  at  once 
the  whole  of  the  case  in  support  of  which 
it  is  presented.  The  defect  of  the  proof 
when  received  seems  to  have  been  mistaken 
here  for  the  right  to  offer  it." 

If  objection  be  made  that  such  evidence 
cannot  be  admitted  until  other  evidence  of 
a  common  purpose  to  defraud  creditors  has 
been  introduced,  it  may  be  properly  with- 
held until  the  introduction  of  such  other 
evidence,  but  this  only  affects  the  order  of 
the  introduction  of  the  testimony.  Whitney 
Holmes  Organ  Co.  v.  Petitt,  34  Mo.  App. 
536. 

The  question  may  be  said  to  be  one  of  the 
order  of  introducing  the  evidence,  as  to 
which  the  parties  cannot  be  controlled.  Tre- 
zevant  y.  Courtney,  23  La.  Ann.  628. 

'^he  one  who  alleges  the  fraudulent  sale 
must  establish  two  propositions,"  said  the 
court  in  White  v.  Chadbourne,  41  Me.  149; 
"one  that  the  vendor  conveyed  the  prop- 
erty for  the  purpose  of  defrauding  or  de- 
laying his  creditors,  and  the  other  that  the 
vendee  participated  in  the  fraud.  The  form- 
er proposition,  being  distinct  from  the  other, 
may  he  proved  by  statements  and  conduct 
of  the  vendor  unknown  to  the  vendee." 

The  jury  may  be  trusted  to  discriminate 
between  the  design  of  the  vendor  and  the 
privi^  of  the  vendee.  Landecker  v.  Hough- 
Uling,  7  Cal.  391;  Bridge  v.  Cggleston,  14 
Mass.  245,  7  Am.  Dec.  209. 

Any  doubt  as  to  the  existence  of  this 
rale  in  Iowa,  engendered  by  the  holding 
in  Benson  v.  Lundy,  52  Iowa,  265,  3  N.  W. 
149,  that  the  vendor's  declarations  of  his 
intent  to  dispose  of  his  property  to  defraud 
his  creditors,  made  to  a  third  party  a  few 
days  before  the  alleged  fraudulent  transfer, 
are  not  admissible  against  one  claiming 
under  the  sale,  or  by  the  decision  in  Xeuffer 
T.  Moehn,  96  Iowa,  731,  65  N.  W.  334,  that 
evidence  of  the  declarations  of  the  grantor 
prior  to  the  transfer,  even  if  admissible  to 
41  L.R.A,(N.S.) 


prove  his  fraudulent  intent  to  defraud  his 
creditors,  are  not  evidence  against  the  gran- 
tee, where  no  knowledge  of  such  fraud  by 
him,  nor  participation  by  him  in  it,  is 
shown, — is  removed  by  Thomas  v.  McDon- 
ald, 102  Iowa,  564,  71  N.  W.  672,  which 
holds  that  the  intent  of  the  vendor  is  an 
issue  when  the  conveyance  is  attacked  as 
in  fraud  of  creditors,  and  that  his  state- 
ments made  prior  to  the  transactions  and 
relating  thereto  are  admissible  to  establish 
his  motive,  but  that  when  such  declarations 
are  made  in  the  absence  of  the  vendee  they 
cannot  be  considered  as  against  him- in  de- 
termining whether  there  was  participation 
on  his  part,  the  court  saying  that  Benson 
V.  Lundy,  supra,  when  examined,  would  be 
found  to  be  in  harmony  with  its  views,  as 
in  that  case  the  mortgagor  was  found  to 
have  a  fraudulent  intent,  and  the  court  was 
only  required  to  say  whether  his  declara- 
tions were  admissible  to  prove  participation 
therein  by  the  mortgagee. 

And  the  decision  in  Clarke  v.  Waite,  12 
Mass.  439,  that  the  declarations  of  a  de- 
ceased grantor  tending  to  show  his  fraudu- 
lent intent,  made  both  before  and  after 
execution,  were  inadmissible  against  the 
grantee,  who  was  not  present  and  was  not 
shown  to  have  had  any  knowledge  of  the 
transactions,  "does  not,"  said  the  court  in 
Bridge  v.  Eggleston,  14  Mass.  245,  7  Am. 
Dec.  209,  "establish  the  inadmissibility  of 
declarations  made  before  the  deed,  if  con- 
nected with  evidence  of  knowledge  on  the 
part  of  the  grantee.  The  adjudication  is 
not  to  be  extended  beyond  the  subject-mat- 
ter, which  was  a  case  of  declarations  made 
after  the  execution  of  the  conveyance,  as 
well  as  before,  without  any  proffer  of  evi- 
dence tending  to  show  a  participation  in 
the  fraud  by  the  grantee." 

In  McElfatrick  v.  Hicks,  21  Pa.  402,  the 
trial  court  admitted  the  declaration  of  the 
grantor  made  before  execution,  tending  to 
show  an  intent  on  his  part  to  defraud  his 
creditors,  and  instructed  the  jury  that  they 
could  not  affect  the  title  of  the  vendee  if 
he  had  no  knowledge  of  the  grantor's  im- 
proper design.  The  supreme  court  affirmed 
the  judgment,  saying  that  the  declarations 
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was  executed  or  contract  entered  into,  or  a 
similar  transaction  took  place,  were  admit- 
ted; but  in  nearly  every  instanise  we  dis- 
cover, on  examination,  that  the  circum- 
stances have  been  such  as  to  furnish  a 
substitute  for  an  oath.  We  may  briefly 
illustrate:  Suppose  these  parents  and  son 
had  gone  before  the  notary  to  execute  and 
deliver  the  deed,  and  while  doing  so  had 
engaged  in  an  animated  controversy  as  to 
the  amount  or  terms  of  the  consideration; 
one  claiming  a  greater  sum  and  a  longer 
time  than  the  other.  The  fact  that  they 
engaged  in  an  animated  controversy'  and 
disagreed  on  the  subject  would  present, 
when  the  testimony  of  the  notary  was  of- 
fered to  show  what  was  said  on  the  two 
sides,  an  altogether  different  question,  yet 


it  would  be  testifying  as  to  the  statementa 
or  declarations  of  the  parties  when  they 
appeared  before  him  to  execute  a  deed.  Had 
the  father  and  mother  made  a  statement 
to  the  notary  as  to  the  consideration  to  be 
paid,  executed  and  left  the  deed  with  him 
for  delivery  on  the  son  delivering  him  a 
sum  of  money  or  other  consideration,  then 
a  different  question  would  be  presented.  So 
we  could  go  through  a  long  list  of  circum- 
stances and  facts  which  might  naturally 
arise  in  connection  with  such  actions  which 
would,  when  arising,  relate  to  the  state- 
ments, a,pd  in  many  instances,  at  the  same 
time,  form  a  part  of  the  main  act,  and 
which  the  circumstances  would  show  could 
not  have  been  premeditated.  There  is  no 
end  to  the  variations  which  might  occur  in 


were  not  evidence  of  fraud  as  against  an 
honest  purchaser  for  a  valuable  considera- 
tion, though  they  would  be  competent 
against  the  grantor,  if  the  issue  were  solely 
between  him  and  his  creditor. 

The  rule  has  been  applied  to  the  conver- 
sations of  an  officer  of  a  corporation  before 
the  company  made  a  payment  attacked  as 
an  unlawful  preference,  tending  to  throw 
light  upon  his  intent  while  he  was  one  of 
those  acting  for  the  company  in  the  prem- 
ises. Clarke  v.  Second  Nat.  Bank,  177  Mass. 
267,  59  N.  E.  121. 

The  same  rule  applies  where  the  alleged 
fraud,  instead  of  taking  the  form  of  a  deed 
from  the  person  who  is  charged  with  the 
intent  to  defeat,  delay,  and  defraud  his 
creditors,  was  a  conveyance  to  his  wife  of 
land  paid  for  by  him,  with  intent  thereby 
to  defraud  his  creditors.  Holbrook  v.  Hoi- 
brook,  113  Mass.  74;  Whitney  Holmes  Or- 
gan Co.  V.  Petitt,  34  Mo.  App.  536. 

Hence,  the  declarations  of  a  person  be- 
fore a  sheriff's  sale  of  real  property  of 
which  he  is  alleged  to  have  been  the  real 
purchaser,  that  he  wished  to  purchase  the 
land,  but  would  put  the  title  in  the  name 
of  the  ostensible  purchaser  to  prevent  his 
own  creditors  from  reaching  it,  are  ad- 
missible on  behalf  of  such  creditors,  though 
not  evidence  against  the  vendee  unless 
brought  home  to  him.  Trezevant  v.  Court- 
ney, supra. 

So,  in  Whiting  v.  Prentice,  12  Rob.  (La.) 
146,  the  declarations  of  one  who  had  con- 
fessed judgment  in  favor  of  a  creditor, 
which  tend  to  show  a  fraudulent  intent, 
though  made  in  the  absence  of  the  judg- 
ment creditor,  who  was  the  purchaser  at 
the  sale  under  the  execution  on  the  judg- 
ment, were  held  admissible  in  a  controversy 
with  the  other  creditors.  It  does  not  ap- 
pear from  the  opinion  whether  these  were 
prior  or  subsequent  declarations;  but,  if 
subsequent,  a  fortiori  would  be  the  reason 
for  applying  the  rule  to  prior  declarations. 

Declarations  of  the  vendor  before  the 
sale,  of  his  intent  to  make  a  sale  to  some- 
one who  would  hold  the  property  for  him, 
and  that  he  thought  the  person  who  sub- 
sequently did  actually  purchase  the  proper- 
41  L.R.A.(N.S.) 


ty  would  do  it,  are  admissible  on  behalf  of 
the  creditors  of  the  vendor  as  against  the 
vendee,  but  cannot  affect  the  latter  if  he 
had'  no  notice  of  them  and  his  purchase  in 
other  respects  was  free  from  objection. 
Farmers'  Bank  v.  Douglass,  11  Smedes  & 
M.  469. 

Declarations  tending  to  show  a  general 
fraudulent  purpose  on  the  part  of  an  in- 
solvent debtor  to  put  his  property  out  of 
the  reach  of  his  creditors  by  a  pretended 
sale  to  his  father  are  admissible  as  tend- 
ing to  show  the  same  purpose  on  his  part 
when,  a  few  days  later,  he  made  the  alleged 
sale  of  the  same  and  other  property  to  his 
brother-in-law.  Bishoff  v.  Hartley,  9  W. 
Va.  100. 

The  same  is  true  of  declarations  of  the 
defendant  in  an  action  for  slander,  who  ex- 
ecuted a  bill  of  sale  while  the  suit  was 
pending,  and  the  goods  were  attached  by 
the  successful  plaintiff  in  the  slander  suit 
on  the  theory  that  the  sale  was  fraudulent, 
that  he  intended  to  cover  up  his  property 
and  cheat  his  creditors,  ipade  at  various 
times  before  the  commencement  of  the 
slander  suit,  but  while  other  litigation  was 
pending  between  the  parties,  out  of  which 
such  suit  arose.  Cooke  v.  Cooke,  43  Md. 
522. 

But  the  declarations  of  an  owner  of  a 
stock  of  goods  as  to  the  character  of  the 
sale  he  intended  to  make  if  he  sold  to  a 
specified  creditor  are  inadmissible  against 
the  latter,  who  subsequently  became  the 
purchaser,  where  the  fraudulent  intent  was 
not  only  never  carried  out,  but  the  evidence 
clearly  shows  that  the  vendor  did  not  at- 
tempt to  carry  it  out,  or  even  suggest  it 
when  he  actually  made  the  sale.  Wilkerson 
V.  Moffett-West  Drug  Co.  —  Miss.  —,21 
So.  564. 

Contrary  to  the  doctrine  which  obtains 
in  the  jurisdictions  just  considered,  a  num- 
ber of  courts  have  held  that  declarations 
of  the  character  now  under  consideration 
are  inadmissible  unless  the  vendee  is  con- 
nected with  the  fraud.  Abney  v.  Kingsland, 
10  Ala.  355,  44  Am.  Dec.  491;  Newcombe 
V.  Leavitt,  22  Ala.  631;  Beach  v.  Catlin, 
4  Day,  284,  4  Am.  Dec.  221;  Partelo  v.  Har- 
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sach  connection,  and  the  statements  be  ad- 
inissible  in  some  instances  and  inadmissible 
in  others.  We  cite  some  authorities  sus- 
taining oar  conclusions. 

Mr.  Wigmore,  in  his  valuable  work  on 
Eridence  (vol.  3,  §  1788),  says:  "What  the 
hearsay  role  forbids  ...  is  the  use  of 
testimonial  eyidenoe,  t.  e.,  assertions  uttered 
not  under  cross-examination."  The  declara- 
tions of  a  vendor  as  to  the  purpose  he  had 
in  Tiew  in  making  the  conveyance  are  self- 
serving,  and  'cannot  be  used  to  show  the 
good  faith  of  the  parties  in  making  the  sale 
when  it  is  attacked  by  creditors  as  fraudu- 
lent. Johnson  v.  Burks,  103  Mo.  App.  221, 
77  S.  W.  133;  Fisher  v.  True,  38  Me.  634; 
Wilson  Y.  Sherlock,  36  Me.  295;  Colquitt 
V.  Thomas,  8  Ga.  258;  Heywood  v.  Reed, 


4  Gray,  674;  Buckingham  v.  Tyler,  74  Mich. 
101,  41  N.  W.  868;  Tucker  v.  Tucker,  32 
Mo.  464;  Hoover  v.  Gary,  86  Iowa,  494, 
63  N.  W.  415.  In  United  States  v.  Mertz, 
2  Watts,  406,  many  judgments  had  been 
entered  against  Mertz  befo]:e  he  conveyed  his 
real  estate  to  his  son  in  consideration  of 
the  alleged  indebtedness  of  the  father  to  the 
son.  The  indebtedness  consisted  in  the  fact 
that  the  son  had  worked  abroad  and  the 
father  had  received  his  wages ;  but  the  work 
did  not  amount  to  the  value  of  the  estate, 
but  might  have  amounted  to  its  value  sub- 
ject to  the  encumbrances.  The  question  of 
the  good  faith  or  fraud  of  the  transfer  from 
the  father  to  the  son  was  in  issue,  and,  on 
behalf  of  the  son,  the  plaintiff,  it  was  of- 
fered to  prove  by  the  scrivener  who  wrote 


ris,  26  Conn.  480;  Tibbals  v.  Jacobs,  31 
Conn.  428;  Prior  v.  White,  12  HI.  261;  Bush 
V.  Roberts,  111  N.  Y.  278,  7  Am.  St.  Rep. 
741,  18  N.  E,  732;  Watson  v.  Young,  30  S. 
C  144,  8  S.  £.  706;  Collger  ▼.  Francis,  2 
Baxt.  422.  See  also  supra,  Clarke  v.  Waite, 
12  Mass.  438. 

There  is  a  dictum  to  the  same  effect  in 
Phillips  V.  Eamer,  1  Esp.  357. 

"It  was  formerly  the  practice,"  said  Swift, 
J.,  in  Beach  v.  Catlin,  4  Day,  284,  4  Am. 
Dec  221,  ''to  admit  what  was  said  by  a 
fraudulent  grantor  respecting  his  intent  to 
defraud  his  creditors  prior  to  the  convey- 
ance aa  evidence  in  an  action  against  the 
fraudulent  grantee,  though  he  had  no 
knowledge  of  it;  but  this  practice  cannot  be 
warrant^  on  principle;'  for  the  grantee 
ought  not  to  be  affected  by  the  declara- 
tions of  the  grantor  unless  they  come  to 
his  knowledge;  and  though  a  grantor 
may  have  a  fraudulent  intent,  this  may 
be  wholly  unknown  to  the  grantee,  and 
the  transaction  may  be  bona  fide  on  his 
part.**  Hence  an  offer  by  the  vendor  to 
make  a  convevance  in  fraud  of  creditors, 
which  the  witness  declined,  may  not  be 
proved  to  invalidate  a  conveyance  of  the 
tame  property  to  another  person  whom  the 
witness  suggested  might  accept  the  propo- 
eition,  there  being  no  evidence  connecting 
the  grantee  with  the  fraud. 

^'Certainly  the  declarations  of  the  mort- 
gagor, not  made  at  the  time  of  the  execu- 
tion and  delivery  of  the  mortgage,  or  in 
the  presence  of  the  mortgagee,  and  not 
relating  to  the  title  of  the  property,  ought 
not,  by  the  ordinary  rules  of  law,"  said 
the  court  in  Prior  v.  White,- 12  111.  261, 
"to  be  admitted  in  a  controversy  between 
the  mortgagee  and  a  third  person.  They 
ire  not  a  part  of  the  res  gestce,  and  are 
oot  made  by  a  party  to  the  suit.  They 
are  in  every  sense  of  the  word  hearsay 
CTidenoe.  Indeed,  they  are  made  by  a 
party  whose  interest  it  is  to  defeat  the 
mortgage,  and  to  have  the  property  applied 
to  the  payment  of  a  judgment  against 
hioL  But,  It  is  said,  he  could  have  no  such 
interest  or  object  before  the  execution  of 
the  mortgage.  This  may  not  be  so;  he  may 
41  L.R.A.(N.S.) 


as  well  anticipate  the  existence  of  such  an 
interest,  and  be  prompted  by  the  same  ob- 
ject, before  the  execution  of  the  mortgage 
as  after.  Finding  himself  pressed  to  make 
the  mortgage,  he  might  have  the  same  mo- 
tives then,  to  make  declarations  which 
would  tend  to  defeat  it,  which  he  would 
have  afterwards  to  postpone  it  in  favor  of 
an  execution  against  him.  It  is  admitted 
on  all  lands  that  such  declarations  are  not 
evidence  against  the  mortgagee  unless  they 
were  brought  to  his  knowledge  prior  to  the 
execution  of  the  mortgage.  If  they  are 
not  evidence  against  the  mortgagee  they 
cannot  properly  be  admitted,  for  it  is 
against  him  alone  and  to  prejudice  his  in- 
terests that  they  are  offered.  If  a  knowl- 
edge of  a  fraudulent  intent  by  the  mort- 
gagor is  brought  home  to  the  mortgagee, 
that  may  be  competent  evidence  against  the 
latter  as  tending  to  show  his  participation 
in  the  fraudulent  design.  Hearsay  evidence, 
or  the  declarations  or  statements  of  third 
persons,  may  often  be  competent  when  the 
party  to  be  affected  can  be  connected  with 
them,  but  when  that  is  the  case  it  is  not 
competent  to  admit  them  till  such  connec- 
tion be  shown.  It  will  not  do  to  say  that 
it  was  the  absolute  right  of  the  party  to 
have  the  declarations  admitted,  and  then, 
if  he  did  not  connect  the  claimant  with 
them,  that  the  court  should  instruct  the 
jury  that  they  were  not  evidence  against 
him.  In  this  case  there  was  no  pretense 
that  the  claimant  had  any  knowledge  of 
these  declarations,  or  that  he  had  the  least 
intimation  of  any  fraudulent  design  on  the 

Eart  of  the  mortgagor.  Such  being  the  case, 
ad  the  evidence  been  admitted,  the  court 
would  have  been  obliged  to  have  withdrawn 
it  from  the  consideration  of  the  jury,  and 
we  all  know,  in  a  case  of  this  kind,  how 
imperfect  security  that  often  is  against  the 
pernicious  effect  which  such  evidence  is 
calculated  to  produce.  The  evidence  once 
admitted  and  the  mischief  is  done,  which 
to  a  certain  extent  is  often  irreparable.  In 
this  case  it  was  of  no  avail  to  prove  that 
the  mortgagor  was  actuated  solely  by  fraud- 
ulent motives,  unless  the  mortgagee  partici- 
pated in  the  fraudulent  design.    Mere  there 
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the  deed  that  the  father  told  him  at  the 
time  he  was  writing  it  that  the  object  was 
to  secure  his  son  for  money  which  he  had 
jeamed  when  working  for  himself  which  the 
father  had  received.  Chief  Justice  Gibson, 
in  stating  the  'views  of  the  court,  says: 
'That  the  evidence  was  erroneously  received 
admits  not  of  an  argument.  There  is  an 
intuitive  exception  to  the  competency  of  ex- 
culpatory protestations  by  a  party  charged 
with  a  fraud.  His  declarations  are  never  ad- 
mitted to  make  evidence  for  himself,  when 
they  are  not  part  of  the  rea  gestcB  and  ex- 
planatory of  a  concomitant  act,  which  is 
here  the  employment  of  a  scrivener,  and 
entirely  irrelevant  to  the  matter  in  issue. 
There  is  a  class  of  cases  in  which  questions 
of  competency  have  arisen  on  declarations 


of  the  grantor  in  presence  of  the  parties, 
and  at  or  immediately  preceding  the  execu- 
tion of  the  deed;  but,  in  these  the  evidence 
was  offered  to  establish,  not  to  rebut,  a 
fraud.  ...  If  such  conununications  were 
admitted  into  the  jury  box,  they  would 
never  be  wanting  as  a  preparatory  step  to 
collusion,  and  their  effect  would  be  fatal 
to  justice."  In  Trimmer  v.  Trimmer,  13 
Hun,  182,  the  court  held  that  declarations 
made  by  a  grantor  in  a  deed  as  to  the 
terms  of  payment  for  the  land  deeded,  and 
when  to  be  paid,  were  improperly  admitted, 
and  the  court  says:  "The  plaintiff's  counsel 
claims  that  the  declaration  was  a  part  of 
the  rea  geatce.  Not  so,  it  was  merely  a 
casual  conversation  between  the  grantor  and 
the  scrivener,  having  no  necessary  connec- 


was  already,  at  least,  as  much  evidence 
of  fraud  on  the  part  of  the  former  as  of 
the  latter,  and  of  what  avail  could  it  have 
been  to  have  cumulated  evidence  of  fraud 
against  the  former,  so  long  as  there  was 
an  insufficiency,  as  the  jury  have  found, 
against  the  latter.  We  are  of  opinion  that 
the  legal  rights  of  the  party  were  not 
prejudiced  by  the  exclusion  of  his  testi- 
mony, and  that  in  this  the  court  committed 
no  error.** 

The  declaration  of  an  assignor  whose  as- 
signment is  sought  to  be  set  aside  in  chan- 
cery as  in  fraud  of  his  judgment  creditors, 
that  he  would  place  his  property  beyond 
the  reach  of  such  creditors,  must  be  re- 
jected as  inadmissible  in  evidence  against 
the  assignee,  where  the  declaration  is  made 
in  his  absence,  said  the  court  in  Smith  v. 
Rogers,  1  Stew.  &  P.  (Ala.)  317,  because, 
if  an  answer  on  oath  of  one  defendant  can- 
not be  read  to  charge  his  codefendant  or 
to  affect  his  rights,  must  less  can  declara- 
tions and  admissions  made  not  in  the  pres- 
ence of  each  other  be  received  in  evidence 
for  the  same  purpose. 

The  error  in  admitting  such  declarations 
in  evidence  is  not  cured  by  instructing  the 
jury  to  disregard  the  testimony  unless  they 
believed  from  all  the  facts  and  circum- 
stances that  the  purchaser  participated  in 
the  fraudulent  purpose.  Abney  v.  Kings - 
land,  10  Ala.  355,  44  Am.  Dec.  401.  But 
see  infra,  Whitney  Holmes  Organ  Co.  v. 
Petitt,  34  Mo.  App.  636;  supra,  McEl- 
fatrick  v.  Hicks,  21  Pa.  402. 

In  the  application  of  this  rule  the  decla- 
rations of  the  grantor  before  the  execution 
of  the  deed,  made  in  the  grantee's  absence, 
and  tending  to  show  that  the  deed  was  ex- 
ecuted to  defraud  creditors,  have  been  held 
inadmissible  as  against  the  grantee.  Har- 
gus  V.  Hayes,  83  Ark.  186,  103  S.  W.  163. 

So,  declarations  of  the  grantor  of  his 
intention  to  defraud  his  creditors,  made  to 
a  third  person  before  the  conveyance  and 
in  the  absence  of  the  grantee,  and  not 
brought  home  to  him,  are  held  admissible 
as  against  the  grantee,  to  prove  fraud  in 
the  conveyance.  Partelp  V.  Harris,  26  Conn. 
480. 
41  L.R,A,(N,S.) 


Testimony  that  before  the  execution  of  a 
mortgage  which  is  attacked  as  in  fraud 
of  the  creditors  of  the  mortgagor,  the  lat- 
ter offered  to  mortgage  the  property  to  a 
third  person  to  defraud  his  creditors,  and 
that  upon  the  declination  of  such  offer  he 
said  he  would  execute  the  mortgage  to  the 
mortgagee,  and  afterwards  said  he  had  done 
so,  is  not  competent  against  the  mortgagee, 
who  was  not  present  and  did  not  hear 
the  conversation.  Nelson  v.  Terry,  22  Ky. 
L.  Rep.  Ill,  56  S.  W.  672. 

The  declarations  of  the  mortgagor  as  to 
his  object,  made  prior  to  execution,  are 
not  admissible  in  evidence  for  the  pur- 
pose of  proving  the  mortgage  to  have  been 
given  in  fraud  of  creditors,  where  there 
was  no  evidence  tending  to  connect  the 
grantee  with  the  declarations,  or  showing 
that  he  was  cognizant  of  them  at  the  time 
he  took  conveyance.  Prior  v.  White,  12  111. 
261.  Compare,  however,  Meachem  v.  Hahn, 
46  111.  App.  144,  where  the  court  inclined 
to  the  view  that  any  statement  made  by 
the  vendor  prior  to  the  completion  of  the 
transfer  tending  to  prove  that  he  was  actu- 
ated by  fraudulent  motives  in  making  the 
sale  ought  to  be  admitted  in  evidence  for 
that  purpose  as  against  him  only,  although 
conceding  from  a  ruling  made  in  Schroeder 
V.  Walsh,  120  ni.  407,  11  N.  E.  70,  it  might 
be  inferred  that  the  transactions  of  the 
vendor  to  third  persons  are  not  proper  to 
be  received  in  evidence  at  all.  But  in  any 
event,  the  court  said,  a  statement  of  fi- 
nancial condition,  made  by  the  vendor  to 
a  commercial  agency  several  years  before 
the  sale,  which  did  not  include  the  particu- 
lar indebtedness  which  is  asserted  to  have 
been  part  consideration  for  the  sale,  does 
not  come  within  the  rule,  as  it  does  not 
tend  to  establish  fraudulent  intent  in  such 
sale. 

In  an  action  by  creditors  of  the  vendor 
to  set  aside  a  transfer  of  real  and  personal 
property,  in  which  it  appears  that  there  is 
a  valuable  consideration  for  the  transfer, 
and  there  is  no  proof  of  conspiracy  be- 
tween the  vendor  and  vendee  to  defraud 
the  former's  creditors,  proof  of  his  decla- 
rations m^de  before  the  transfer,  an4  ?veii 
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tion  witb  the  act  of  signing  or  delivering 
the  deed,  and  no  legitimate  tendency  to 
characterize  or  qualify  the  deed,  in  the 
face  d  the  written  declaration  contained 
in  it  that  the  consideration  was  paid.  The 
not  ffeat<B  were  the  transactions  between 
the  parties  to  the  deed,  and  the  words  which 
pawed  casually  between  the  grantor  and 
the  scrivener,  who  in  no  way  represented 
the  grantee,  were  no  part  of  them.  The 
testimony  was  clearly  inadmiBsible."  In 
Fisher  y.  True,  38  Me.  634,  it  is  held  that, 
where  the  sale  of  property  is  alleged  to  have 
been  fraudulent,  the  vendee  cannot  give  in 
evidence  the  declaration  of  the  vendor  in 
previously  offering  to  sell  the  same  to  other 
persons,  nor  show  that  he  was  advised  to 
purchase   it.     Johnson  v.  Burks,   103  Mo. 


App.  221,  77  S.  W.  133,  presents  a  case 
where  a  debtor  claimed  to  be  a  good-faith 
purchaser  of  a  lot  from  her  father,  holding 
under  a  deed  expressing  a  consideration  of 
natural  love  and  affection  and  the  sum  of 
$10,  and  it  was  contended  that  testimony 
that  the  father  had  told  the  witnesses  the 
object  and  purpose  he  had  in  view  in  mak- 
ing the  deal  should  have  been  admitted. 
The  court  says  these  declarations  of  the 
father  of  the  defendant  were  not  against 
his  interest  at  the  time  they  were  made,  but 
were  in  their  very  nature  self-serving,  and 
that  it  did  not  know  of  any  authority  that 
gave  countenance  to  the  notion  that  the 
declarations  of  the  grantor  are  admissible 
in  evidence  in  favor  of  a  voluntary  or  fraud- 
ulent grantee  to  show  a  valuable  considera- 


before  the  negotiations  for  such  transfer, 
showing  a  fraudulent  intent  on  his  part, 
are  inadmissible  against  the  vendee.  Bush 
V.  Roberta,  111  N.  Y.  278,  7  Am.  St.  Rep. 
741,  18  N.  E.  732. 

*rh.e  declarations  of  the  assignor  of  a  note 
prior  to  the  transfer,  as  to  his  fraudulent 
purpose,  are  not  admissible  against  the  as- 
signee on  the  issue  whether  the  assign- 
ment was  in  fraud  of  the  creditors  of  the 
assignor,  where  such  declarations  were  not 
made  in  the  presence  of  the  assignee,  and  it 
is  not  shown  that  he  bought  the  note  with 
any  knowledge  of  them.  Collger  v.  Francis, 
2  Baxt.  422. 

It  is  not  permissible,  with  a  view  to  show 
fraud  on  the  part  of  the  grantee,  to  prove 
that  the  grantor  proposed  to  others  fraudu- 
lently to  convey  the  property  to  them,  un- 
less the  grantee  had  knowledge  of  such 
proposals  and  the  object  and  motive  of  the 
grantor  in  making  them.  Reed  v.  Smith, 
14  Ala.  380. 

Evidence  of  an  offer  on  the  part  of  a 
judgment  debtor  to  transfer  his  property  to 
another  for  the  purpose  of  delaying  credit- 
ors cannot  be  given  in  evidence  to  affect 
subsequent  purchasers  of  the  same  property 
from  the  judgment  debtor,  even  with  the 
limitation  that  such  evidence  can  only  af- 
fect the  purchasers  if  subsequent  evidence 
will  authorize  an  inference  that  the  pur- 
chasers received  the  property  under  the 
same  circumstances,  since  such  evidence 
would  have  no  tendency  to  show  that  the 
debtor  participated  in  the  fraud.  Oden  v. 
Rippetoe,  4  Ala.  68. 

The  declarations  of  the  owner  of  personal 
property  that  he  intended  to  make  a  bogus 
chattel  mortgage,  made  in  the  absence  of 
the  mortgagee  and  before  the  execution  of 
the  mortgage,  are  not  admissible  on  the 
issue  whether  a  subsequent  sale  of  the  same 
property  to  the  chattel  mortgagee  was 
fraudulent  or  not.  The  execution  of  the 
chattel  mortgage,  and  the  alleged  purchase, 
were  entirely  separate  transactions,  said  the 
court,  the  sale  not  at  all  depending  on  the 
validity  of  the  mortgage.  The  most  that 
the  evidence  could  h§v§  ^etablished  was  that 
41  L.R^(N.S.) 


the    purchaser    was    fraudulently   inclined. 
Smith  V.  Mohler,  24  111.  App.  407. 

The  prior  declarations  of  a  person  .  al- 
leged to  have  purchased  land  in  the  name 
of  another  to  defeat  his  creditors,  that  such 
was  his  intention,  are  not  evidence  in  a 
controversy  between  one  of  such  creditors 
and  the  ostensible  purchaser,  where  the  dec- 
larations were  made  in  the  absence  of  the 
latter,  who  was  not  shown  to  be  in  combi- 
nation with  the  judgment  debtor,  or  even 
to  have  had  any  knowledge  of  the  matter. 
Watson  V.  Young,  30  S.  C.  144,  8  S.  E.  706. 

Where  there  is  an  entire  absence  of  proof 
to  implicate  the  purchaser  at  a  sale  under 
execution,  in  an  intention  to  aid  the  judg- 
ment debtor  in  defrauding  his  creditor,  the 
prior  declarations  of  the  judgment  debtor, 
indicating  a  fraudulent  design  on  his  part, 
are  not  admissible  against  the  purchaser 
Abney  v.  Kingsland,  10  Ala.  355,  44  Am. 
Dec.  491. 

The  case  of  a  sale  under  a  deed  of  trust, 
where  the  purchase  is  charged  as  being  for 
and  in  the  interest  of  the  maker  of  the  deed 
and  to  cover  up  his  property  as  against 
his  creditors,  and  is  assailed  as  being  fraud- 
ulent and  void,  was  regarded  in  Clark  v. 
Cox,  118  Mo.  652,  24  S.  W.  221,  as  so  dif- 
ferent from  the  case  of  a  direct  sale  from 
the  grantor  for  the  purpose  of  defrauding 
his  creditors  that,  recognizing  that  under 
the  doctrine  of  Holmes  v.  Braidwood,  82 
Mo.  610,  the  statements  of  the  vendor  made 
before  the  pretended  sale  would  have  been 
admissible  as  tending  to  show  the  purpose 
with  which  the  sale  was  made,  it  was  held 
that  the  declarations  of  the  maker  of  the 
trust  deed  were  not  admissible  unless  there 
was  shown  to  exist  a  conspiracy  between 
the  parties  by  which  the  purchaser  was  to 
purchase  in  his  own  name  for  the  maker  of 
the  deed  of  trust,  and  so  hold  the  goods  and 
cover  them  up  that  they  could  not  be 
reached  by  the  latter's  creditors.  See  also 
infra,  Clay  tor  v.  Anthony,  6  Rand.  (Va.) 
285. 

A  distinction  between  .purchasers  for  a 
valuable  consideration  and  those  who,  like 
assignees  fgr  creditors,  are  notj  with  re|^ 
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tion,  where  the  deed  itself  recites  the  con- 
sideration to  be  that  of  love  and  affection 
and  a  mere  nominal  consideration.  We 
think  the  statement  considered  and  held  in- 
admissible in  Balding  y.  Andrews,  12  N.  D. 
267,  96  N.  W.  305,  was  less  clearly  so  than 
the  one  in  the  case  at  bar. 

A'  number  of  highly  respectable  author- 
ities hold  that  statements  of  this  nature 
cannot  be  received  in  evidence  where  the 
parties  making  them  are  accessible  as  wit- 
nesses, except  for  the  purpose  of  corrobo- 
rating their  testimony.  It  is  not  necessary 
to  pass  upon  this  rule;  but  it  may  be  added 
that  the  record  discloses  that  the  father  was 
present  in  court,  at  least  the  day  before 
Hempstead  testified,  and  that  the  mother's 
testimony  was  taken   by   deposition.     The 


deposition  of  the  mother  oovered  the  very 
subject  which  Hempstead's  testimony  relat- 
ed to,  namely,  the  consideration  for  the 
deed,  and  was  in  conflict  with  the  statement 
made  to  Hempstead.  She  testified  that 
"there  was  no  other  reason  other  than  to 
give  him  the  land  at  that  time.  We  gave  it 
to  him  for  the  reason  that  we  wanted  to 
give  him  something  that  he  could  call  his 
own.  There  was  no  other  consideration." 
In  view  of  the  nature  of  the  record  in  this 
case,  the  admission  of  the  testimony  of 
Hempstead  as  to  the  statement  of  the  par- 
ents when  the  deed  was  drawn  constitutes 
reversible  error.  Some  other  questions  are 
discussed  in  appellants*  brief;  but  they  are 
either  without  merit,  or  will  not  arise  on. 


erence  to  the  admissibility  of  the  declara- 
tions of  the  assignor  prior  to  or  subse- 
quent to  the  transfer,  and  not  a  part  of 
the  rea  gestcB,  was  urged  by  Van  Bnmt, 
P.  J.,  in  Passavant  v.  Cantor,  62  Hun,  623, 
43  N.  Y.  S.  R.  247,  17  N.  Y.  Supp.  37,  but 
Barrett,  J.,  in  the  same  case  denied  the 
existence  of  any  such  distinction,  saying 
that  the  guilty  intent  of  the  assignor  should 
be  proved  as  any  other  independent  fact, 
and  that  the  assignee  should  not  be  bound 
by  declarations  made  in  his  absence  form- 
ing no  part  of  the  rea  geatce.  (The  declara- 
tions in  this  case  were  as  to  financial 
condition,  and  were  made  prior  to  the  exe- 
cution of  the  asignment.) 

"If  the  assignor  [for  creditors]  had  [prior 
to  the  assignment],  avowed  his  intention 
to  defraud  his  creditors  by  making  an  as- 
signment," said  the  court  in  Kennedy  v. 
Wood,  62  Hun,  46,  4  N.  Y.  Supp.  768,  "we 
see  no  reason  why  such  avowal  should  not 
be  evidence  of  his  fraudulent  intent,  even 
against  the  assignee."  "The  general  as- 
signee for  the  benefit  of  creditors  is  but 
the  instrument  through  which  the  assignor 
attempts  to  dispose  of  his  property."  See 
also  supra,  Hazell  v.  Bank  of  Tipton,  96 
Mo.  60,  6  Am.  St.  Rep.  22,  8  S.  W.  173,  in 
which  the  declarations  in  question  were  also 
those  of  an  assignor  for  creditors. 

But  declarations  of  an  assignor  for  cred- 
itors tending  to  show  his  intent,  made  be- 
fore the  assignment  and  not  in  the  pres- 
ence or  hearing  of  the  assignee,  have  been 
held  inadmissible  on  behalf  of  an  ofiicer 
justifying  a  levy  upon  the  assigned  prop- 
erty on  the  ground  that  the  assignment  was 
in  fraud  of  creditors.     Flagler  v.  Schocffel, 

40  Hun,  178. 

And  in  a  controversy  over  the  distribu- 
tion of  the  surplus  moneys  on  foreclosure 
between  an  assignee  for  creditors  and  a 
judgment  creditor  of  the  assignor  acting 
in  hostility  to  the  assignment,  and  claim- 
ing it  to  be  fraudulent  and  void  as  to  cred- 
itors, the  declarations  of  the  assignor  to 
a  third  person  made  prior  to  the  execution 
and  preparation  of  the  Jissignment,  that  he 
would  fix  himself  in  such  a  way  that  the 
holder  of  the  claim  afterwards  re^luced  to 

41  L.R.A.(N.S.) 


judgment  would  get  nothing,  were  held  in- 
admissible to  invalidate  the  assignment,  in 
Flagler  v.  Wheeler,  40  Hun,  125.  The  court 
said:  "The  law  rejects  hearsay  evidence 
for  the  reason  that  it  is  the  statement  of 
a  person  not  before  the  tribimal  engaged  in 
the  trial  of  the  question  of  fact  in  issue, 
uttered  without  the  sanction  of  an  oath, 
without  cross-examination,  and  without  an 
opportunity  to  apply  those  tests  which  ex- 
perience has  found  so  requisite  to  ascertain 
the  truth.  The  assignor  bears  no  such  re- 
lation to  the  controversy,  as  it  now  arises, 
so  that  his  acts  or  declarations  wholly  dis- 
connected with  the  making  of  the  assign- 
ment can  be  proyed  against  the  assignee, 
who,  in  his  capacity  of  trustee,  represents 
the  creditors  of  the  assignor.  The  ques- 
tions of  fact  in  issue  before  the  referee 
were  not  raised  for  the  benefit  of  the  as- 
signee, but  were  found  for  and  in  the  in- 
terest of  a  creditor  of  the  assignor  acting 
in  hostility  to  the  assignment.  As  between 
those  parties  there  is  no  existing  privity  of 
interest.  ...  In  our  consideration,  the 
declarations  of  the  assignor,  having  been 
made  prior  to  the  preparation  and  execu- 
tion of  the  assignment,  were  no  part  of  the 
rea  geatcc,  and  were  therefore  erroneously 
received." 

The  presence  of  the  transferee  when  the 
declarations  were  made  would  remove  the 
objection  to  their  competency. 

The  declarations  of  a  judgment  debtor 
made  prior  to  the  time  of  a  transfer  of 
his  property  and  in  the  presence  of  the 
transferee  would  certainly  be  competent 
against  the  latter  when  summoned  as  gar- 
nishee, to  show  the  intention  of  the  parties 
to  defraud  the  judgment  creditor,  said  the 
court  in  Jones  v.  Norris,  2  Ala.  526;  but 
such  declarations  made  previous  to  the  al- 
leged transfer  could  not  be  binding  on  the 
garnishee  unless  made  in  his  presence. 

Admissions  of  the  vendor  as  to  the  pur- 
pose of  the  sale,  made  in  the  presence  of 
the  vendee  before  the  latter  parted  with  the 
consideration,  are  competent  on  behalf  of 
the  vendor's  creditors  to  show  that  the  vend- 
ee had  knowledge  of  the  vendor's  intent  to 
(defraud  his  creditors,  although  the  vendee 
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«  retriAl  of  the  action,  and  need  not  be  no- 
tioed« 

Hie  order  appealed  from  ii  reversed,  and 
a  new  trial  granted. 

AH  eoncar,  except  Morgan,  Ch.  J.,  dia- 
■eating. 

Flaky  J^  being  diaqualified,  Hon.  C.  A. 
P^Uock,  Judge  of  the  Third  Judicial  Dis- 
trict, acted  in  his  place. 

Morgan,  Ch.  J.,  dissenting: 

I  think  that  the  evidence  of  the  notary 
pnblic  was  admissible  as  part  of  the  res 
g€iUB  and  explanatory  of  ^e  giving  of  the 
deed.  I  do  not  find  any  particular  conflict 
18  to  the  rule  applicable  to  the  admission 


of  declaration  made  at  the  time  of  the  do- 
ing of  the  act.  The  difficulty  or  disagree-, 
ment  occurs  in  applying  the  rule  to  the  dec- 
larations in  each  case.  Much  diversity 
exists  in  applying  the  rule  as  to  declara- 
tions made  or  as  to  acts  done  under  the 
same  or  similar  circumstances.  The  rule 
in  civil  cases  is  clearly  stated  in  Elliott  on 
Evidence,  an  excellent  and  practical  treatise 
on  that  subject  as  follows:  "As  already 
shown,  the  term  rea  gesia  is  applied  some- 
what indefinitely  to  various  classes  of  cases; 
but,  generally  speaking,  the  doctrine  in- 
volves the  admissibility  of  the  principal 
fact,  and  the  need  or  propriety  of  charact^- 
izing  or  explaining  it,  and  the  connection 
of  the  declaration  with  it  so  as  to  character- 
ize, elucidate,  or  explain  it.    A  typical  case, 


had  taken  possession  when  the  admissions 
were  made.  Bender  v.  Kingman,  62  Neb. 
469,  87  N.  W.  142,  on  rehearing  64  Neb. 
766,  90  N.  W.  886. 

And  where  the  vendee  or  transferee  is 
shown  to  have  been  connected  with  the 
fnnd,  all  objection  to  the  admissibility 
agiiiut  him  of  his  vendor's  prior  declara- 
tions of  fraudulent  purpose  disappears. 

The  grantor's  admissions  tending  to  show 
that  a  deed  was  executed  to  defraud  his 
creditors,  made  prior  to  the  execution  of 
the  conveyance,  were  admissible  against  the 
gnntees,  where  the  evidence  tends  to  show 
that  he  and  they  were  acting  in  concert. 
HaU  V.  Bishop,  78  Ind.  370. 

The  declarations  of  a  grantor  prior  to 
the  conveyance,  that  his  purpose  was  to  de- 
fnnd  a  certain  creditor  and  prevent  the 
collection  of  his  debt,  are  competent  evi- 
dence against  the  grantee  after  evidence  has 
been  given  tending  to  establish  a  conspiracy 
between  grantor  and  grantee  to  defraud 
the  fonner's  creditors.  ScofieM  v.  Spauld- 
ing,  64  Hun,  623,  7  N.  Y.  Supp.  927. 

Under  such  circumstances  it  is  imma- 
terial that  the  declarations  were  made  in 
the  absence  and  without  the  knowledge  of 
the  vendee. 

The  declarations  of  a  ^antor  in  the  ah- 
•ence  of  the  grantee,  bearmg  upon  the  ques- 
tion of  his  fraudulent  intent  to  defeat  his 
creditors,  are  competent  evidence  against 
the  grantee  where  a  conspiracy  between  the 
ptrtics  is  proved  to  have  existed.  Dewey  v. 
Moyer,  72  N.  Y.  70,  affirmed  in  103  XL  S. 
301,  26  L.  ed.  394  (whether  the  declara- 
tknis  were  subsequent  or  precedent  does  not 
»Ppear.) 

In  M'Eee  ▼.  Gilchrist,  3  Watts,  230,  the 
court  was  of  the  opinion  that  if  evidence 
vere  given  tending  to  show  that  a  father 
tad  son  had  combined  together  in  making 
t  conveyance  from  the  son  to  the  father  for 
the  parpoee  of  defrauding  the  creditors  of 
tbe  ton,  the  declarations  of  the  latter  dis- 

clofiof^  the   fraudulent   design   more   fully 

tnd  dittinctly,   though    not    made    in    the 

pretence  of  the  father,  would  be  admissible 

u  evidence.     (Like  the  case  just  above  cit- 
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ed,  it  canipot  bo  determined  whether  the  dec- 
larations were  subsequent  or  precedent.) 

Where  the  question  was  the  validity  of 
a  judgment  upon  a  bond  given  by  a  father 
to  his  son  when  the  former  was  about  to 
become  insolvent,  it  was  held  in  Reitenbach 
V.  Reitenbach,  1  Rawle,  362,  18  Aul  Dec. 
638,  that  it  was  competent  for  the  cred-. 
iters,  a  combination  between  father  and 
son  to  defraud  them  having  been  proved, 
to  give  in  evidence  the  declarations  of  the 
father  in  the  absence  of  the  son,  made 
before  execution,  that  the  bond  was  to  be 
given  to  keep  off  creditors.  This  because 
the  declarations  of  a  party  made  in  regard 
to  an  illegal  act,  after  a  combination  to 
do  the  act  has  been  established  or  proved, 
are  not  only  evidence  against  the  party 
making  such  declarations,  but  are  evidence 
also  against  all  others  of  the  combination, 
who  are  made  equally  responsible  for  the 
consequences. 

The  declarations  of  a  vendor  tending  to 
show  his  fraudulent  purpose,  made  to  uiird 
parties  before  the  sale,  were  held  admissible  . 
against  the  vendee  in  C.  B.  Rogers  Co.  v. 
Meinhardt,  37  Fla.  480,  19  So.  878,  in  a 
controversy  with  the  creditors  of  the  vend- 
or, although  such  declarations  were  not 
communicated  to  the  vendee,  there  being 
other  evidence  showing  that  the  latter's 
agent  had  full  knowledge  of  the  vendor's 
failing  financial  condition. 

The  declarations  of  the  grantor  made  a 
short  time  before  the  execution  of  the  deed, 
tending  to  show  his  intent,  are  competent 
against  the  grantee  on  the  issue  whether 
the  deed  was  in  fraud  of  the  grantor's  cred- 
itors, if,  without  such  declarations,  there 
was  evidence  enough  of  the  community  of 
interest  and  design  between  the  grantor  and 
grantee  to  go  to  the  jury.  Den  ex  dem. 
Stewart  v.  Johnson,  18  N.  J.  L.  87.  The 
court  said  that  it  would  not  have  been 
competent,  to  make  out  a  case  of  fraud 
between  the  parties,  to  show  in  the  first 
instance  the  declarations  of  the  grantor, 
without  bringing  home  those  declarations  or 
the  intent  of  the  grantor  to  the  grantee; 
but  where  there  was  enough  evidence  to 
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therefore,  is  that  in  which  the  act  or  conduct 
in  question  is  equivocal  and  in  itself  has  no 
*  definite  .and  certain  legal  significance,  with- 
out showing  the  entire  transaction  or  cir- 
cumstances, but  which  can  be  made  definite, 
characterized,  or  given  a  legal  significance 
by  words  accompanying  the  act  or  conduct, 
and  BO  connected  with  it  as  to  constitute  a 
part  of  the  transaction.  The  words  in  such 
a  case  are  used  and  admitted  as  character- 
izing or  elucidating  the  principal  fact,  and 
not  as  evidence  of  the  truth  of  the  assertion 
they  make  as  an  independent  matter/'  Vol. 
1,  §  552.  Another  author  lays  down  the 
rule  in  the  following  language:  "In  ques- 
tions of  fraud  or  bona  fides,  an  adequate 
judgment  can  in  general  only  be  formed  by 
having  a  perfect  view  of  the  whole  transac- 


tion, and  this  includes  the  conversation 
which  forms  a  part  of  it.  The  language 
which  is  used  on  any  occasion  forms  a  part 
of  the  rea  geaioe.  The  declarations  and  acts 
of  the  debtor  made  before  the  transfer  and 
contemporaneously  with  it  are  admissible. 
They  are  admissible  in  evidence  in  favor  of 
the  grantee  as  well  as  of  creditors.  The 
acts  and  declarations  of  the  grantee  which 
accompany  the  transfer  stand  on  the  same 
footing  as  those  of  the  debtor.  So  far  as 
the  acts  and  declarations  of  the  parties  form 
a  part  of  and  assist  in  giving  character  to 
the  transaction,  they  constitute  a  part  of 
the  rea  geatcB  and  are  competent  evidence." 
Bump,  Fraud.  Oonv.  4th  ed.  §  593. 

If  the  declarations  in  this  case  had  been 
made  after  the  transaction  had  been  corn- 


make  it  proper  for  the  court  to  submit  the 
question  of  collusion  to  the  jury,  it  became 
a  matter  of  necessity  that  the  declarations 
be  submitted  to  them,  with  instructions  to 
disregard  them  unless  they  should  be  sat- 
isfied that  the  grantee  became  cognizant  of, 
and  was  privy  to  the  fraudulent  intent  of 
the  grantor;  and  the  fact  that  the  grantee 
did  not  know  of  such  intent  at  the  time  the 
declarations  were  made  does  not  afifect  the 
question,  since,  by  connecting  himself  with 
the  conspiracy,  he  adopted  tneir  prior  acts 
and  declarations,  so  far  as  thev  constituted 
a  part  of  the  rea  geaice,  as  his  own, — as 
much  so  as  if  he  had  been  present  and 
assented  to  each  successive  step  in  carrying 
out  and  consummating  the  fraud. 

A  combination  to  defraud  creditors  hav- 
ing been  proved,  the  admissions  of  the  vend- 
or before  the  transfer,  that  he  had  a  par- 
ticular friend  in  whose  possession  he  was 
going  to  put  his  property  to  keep  it  out  of 
the  possession  of  his  creditor,  and  that  that 
friend  was  the  vendee,  are  admissible 
against  the  latter  in  a  suit  by  him  against 
the  sherifif  for  taking  the  goods  under  an 
execution  against  the  vendor.  Wilbur  v. 
Strickland,  1  Rawle,  468. 

Declarations  of  the  grantor  that  he  in- 
tended to  deed  property  to  his  son's  wife 
or  to  a  trustee  for  her  benefit,  so  that  the 
son's  creditors  could  not  reach  it,  were  held 
admissible  in  Lockhard  v.  Beckley,  10  W. 
Va.  87,  because  it  was  clearly  shown  that 
the  father,  son,  and  daughter-in-law  were 
participants  in  the  fraudulent  purpose. 

There  being  evidence  that  certain  trans- 
fers of  property  by  bankrupts  were  made 
and  received  w"ith  the  intent  and  in  pur- 
suance of  a  scheme  and  conspiracy  between 
the  parties  to  hinder  and  defraud  the  cred- 
itors of  the  bankrupt  by  putting  it  out  of 
the  power  of  such  creditors  to  re&ch  by 
process  of  law  the  bankrupts'  property,  the 
declarations  of  the  bankrupt  in  reference 
to  proposed  acts  of  fraud  in  the  same  di- 
rection, which  they  were  making,  both  be- 
fore and  after  the  transfer  in  question,  and 
which  may  not  have  been  consummated  in 
the  particulars  proposed,  were  held  admis- 
sible in  Tyler  v.  Angevine,  16  Blatchf.  536, 
41  L.R.A.(N.S.) 


Fed.  Gas.  No.  14,306,  as  tending  to  show 
from  the  mouths  of  the  bankrupts  them- 
selves their  purpose  and  intent  in  the  trans- 
fer attacked.  "It  is  true,"  said  Blatchford, 
J.,  "that  the  declarations  of  the  bankrupts, 
objected  to,  did  not  relate  to  the  particular 
whiskv  sued  for  in  this  suit.  But  the  com- 
mon object  of  the  bankrupts  and  of  all  with 
whom  they  conspired,  including  the  defend- 
ant, was  to  defraud  the  creditors  of  the 
bankrupts.  Necessarily,  while  the  bank- 
rupts dealt  with  all  their  property,  one 
transferee  would  deal  only  with  one  piece 
of  property,  and  another  with  another. 
But,  the  object  was  a  common  one  with  the 
bankrupts  and  all  the  transferees  and  con- 
spirators. Nor  is  it  of  consequence  that 
the  particular  declarations  now  under  con- 
sideration were  in  reference  merely  to  pro- 
posed acts  of  fraud  which  may  not  have 
been  consummated  in  the  particulars  pro- 
posed. The  proposed  acts  were  aui  generia 
with  those  committed  by  the  defendant. 
It  must  be  assumed,  from  the  statement  in 
the  case,  that  a  foundation  was  first  laid  by 
proof,  sufiicient  in  the  opinion  of  the  referee 
to  establish  prima  facie  the  fact  of  the  con- 
spiracy alleged  in  the  complaint.  That  be- 
ing so,  every  declaration  of  the  bankrupts 
in  reference  to  the  common  object  before 
mentioned  is  admissible  in  evidence.  It 
makes  no  difference  at  what  time  the  de- 
fendant joined  the  conspiracy.  Everyone, 
who  enters  into  a  common  design  is  gen- 
erally deemed,  in  law,  a  party  to  every  act 
which  has  before  been  done  by  the  others 
in  furtherance  of  the  common  design;  and 
this  rule  extends  to  declarations.  1  Green! . 
Ev.  §  111.  But  the  evidence  also  tended  to 
show,  from  the  mouths  of  the  bankrupts 
themselves,  their  purpose  and  intent  in  their 
transactions  with  the  defendant,  by  show- 
ing the  proposals  of  fraud  in  the  same  di- 
rection, which  they  were  making  down  to  a 
date  subsequent  to  the  transfer  of  the 
whisky  to  the  defendant,  and  for  some 
months  before  such  transfer.  Such  evi- 
dence was  competent." 

A  prima  facie  case  of  conspiracy  between 
an  assignor  for  creditors  and  the  assignee 
and  one  claiming  under  the  assignment,  to 
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pieted,  they  would  have  been  hearsay,  and 
not  admissible;  but  there  are  some  excep- 
tions to  the  rule  in  regard  to  such  declara- 
tions, and  under  such  exceptions  they  are 
not  deemed  to  be  hearsay  evidence.  If  the 
declarations  are  made  as  part  of  the  res 
fuia,  they  are  not  hearsay,  although  they 
vere  made  in  the  absence  of  one  of  the  par- 
ties to  the  litigation.  Declarations  made 
while  the  transactions  are  in  process  of 
completion  are  admissible,  whether  they  are 
in  favor  of«  or  adverse  to,  the  interests  of 
the  declarants.  When  the  statements  in  this 
ease  was  made,  the  agreement,  if  any  had 
ever  been  made,  had  not  been  completed. 
If  any  prcmiisea  had  previously  been  made, 
they  were  still  unexecuted.  The  statement  | 
was  therefore  explanatory,  to  a  certain  ex- 1 


tent,  of  the  contemplated  execution  of  the 
deed.  It  was  not,  therefore,  a  narration  of 
a  past  event  or  agreement,  but  pertained  to 
the  act  which  was  then  being  done.  It  tend- 
ed to  characterize  the  act  of  executing  the 
deed.  I  do  not  disagree  with  much  that  is 
stated  in  the  majority  opinion.  I  reach  a 
different  conclusion  on  the  application  of 
the  principles  therein  stated  to  the  declara- 
tions in  this  case.  I  think  that  the  declara- 
tion was  made  contemporaneously  with  the 
making  of  the  deed,  and  became,  in  effect, 
a  part  of  the  transaction.  If  that  is  true, 
the  declarations  were  admissible,  although 
they  might  have  been,  in  reality,  self-serv- 
ing declarations  and  intended  to  bolster  up 
a  fraudulent  scheme.     That  fact  would  go 


defraud  an  attaching  creditor,  is  sufficient 
to  let  in  declarations  of  the  assignor  tend- 
ing to  show  the  intent  with  which  he  acted, 
made  before  the  assignment.  Dodge  v. 
Goodell,  16  K  I.  48,  12  Atl.  236. 

A  very  slight  degree  of  concert  or  collu- 
fion  between  the  parties  to  a  confessed 
judgment  attacked  as  in  fraud  of  creditors, 
lodi  as  the  retention  of  possession  and  use, 
is  sufficient  to  let  in,  as  against  the  person 
in  whose  favor  the  judgment  was  confessed, 
who  was  also  the  purchaser  at  the  sale, 
the  deelarationa  of  the  person  confessing 
judgment,  that  he  was  going  to  confess 
jadgment  to  a  relative,  and  have  the  latter 
buy  in  the  property  for  his  use,  so  that 
he  could  pay  sudi  of  his  debts  as  he  thought 
proper  out  of  the  proceeds.  McDowell  v. 
Riasell,  37  Pa.  164. 

Declarations  made  by  a  vendor  before 
the  sale,  tending  to  show  his  fraudulent 
intent,  are  admissible  as  against  his  vendee 
in  a  contest  with  a  judgment  creditor  of 
the  vendor,  where  there  is  evidence  tending 
to  show  that  the  integrity  of  the  transfer 
between  the  vendor  and  vendee  was  at  least 
qoestionable,  and  there  was  no  ostensible 
change  of  possession, — this  tending  to  show 
that  the  vendee  was  connected  with  the 
vendor  in  the  consummation  of  the  fraud. 
Borland  v.  Mayo,  8  Ala.  104. 

The  relationship  between  the  parties  may 
pouibly  be  such  as  to  supply  the  lack  of 
any  direct  evidence  of  common  design.  This 
maj  account  for  the  decision  in  Poundstone 
V.  Jones,  182  Pa.  674,  38  Atl.  714,  where 
the  prior  declarations  of  a  husband  as  to 
his  purpose  in  having  his  fraudulent  grantee 
convey  the  premises  to  his  wife  were  held 
admissible  on  the  issue  whether  this  was 
nerely  using  his.  wife's  name  to  put  the 
property  beyond  the  reach  of  his  creditors; 
tnd  for  the  ruling  in  Stewart  v.  Fenner, 
81  Pa.  177,  where  it  appeared  that  real 
property  hflid  been  conveyed  by  a  brother 
to  his  sister  in  a  conveyance  attacked  as  in 
frand  of  the  brother's  creditors,  and  it  was 
beld  proper  to  admit  the  brother's  declara- 
tions made  some  time  before  the  convey- 
uce,  that  be  would  fix  a  particular  credit- 
or \n  conveying  his  property  to  his  sisters 


for  board,  and  when  he  married  he  would 
buy  it  back;  and  for  the  holding  in  Kimmel 
V.  M'Right,  2  Pa.  St.  38,  that  declarations 
of  a  father  when  indebted,  that  he  would 
now  buy  land  in  his  son's  name,  are  ad- 
missible in  evidence  in  favor  of  a  judgment 
creditor  of  the  father  on  the  issue  whether 
a  purchase  in  his  son's  name  was  in  fraud 
of  creditors. 
Two  of  the  judges  in  Claytor  v.  Anthony, 

6  Rand.  (Va.)  285,  were  of  the  opinion 
that,  there  being  some  evidence  of  a  com- 
munity of  purpose  between  the  grantor  in  a 
trust  deed  and  the  purchaser  at  the  sale 
thereunder,  evidence  that  the  grantor  urged 
other  prospective  bidders  not  to  bid,  as  the 
person  who  afterwards  bid  in  the  property 
was  to  buy  it  for  him  (the  grantor),  was 
admissible  against  the  purchaser  on  the  is- 
sue whether  such  sale  was  in  fraud  of  the 
grantor's  creditors.  See  also  supra,  Clark 
V.  Cox,  118  Mo.  662,  24  S.  W.  221. 

Declarations  of  the  grantor  made  before 
execution,  of  the  conveyance  as  to  his 
fraudulent  intent  in  making  it,  are  admis- 
i^i'ble  as  against  him  in  an  action  by  -a  cred- 
itor to  which  he  and  his  grantees  are 
made  parties  defendant,  where  the  grantor 
remained  in*  possession,  since  under  the 
circumstances  it  was  for  his  interest  to 
retain  his  possession,  and  therefore  his  in- 
terest was  to  defeat  the  suit.  Tibbals  v.  Ja- 
cobs, 31  Conn.  428. 

The  declarations  of  a  person  in  posses- 
sion, that  the  deed  to  him  was  made  to  de- 
fraud the  creditors  of  his  grantor,  are  ad- 
missible against  his  own  grantee  on  behalf 
of  such  creditors,  when  made  before  the 
date  of  the  last  deed.    Norton  v.  Pettibone, 

7  Conn.  319,  18  Am.  Dec.  116. 

The  declarations  made  by  a  vendor  be- 
fore he  made  the  sale,  tending  to  show  his 
fraudulent  intent,  are  admissible  to  con- 
tradict his  testimony  in  a  contest  between 
the  vendee  and  the  judgment  creditors  of 
the  vendor.  Borland  v.  Mayo,  8  Ala.  104. 
As  to  admissibility  of  subsequent  declara- 
tions for  this  purpose,  see  infri^  III.  b,  1 
(a),  Bruce  v.  Bruce,  —  Tex.  Civ.  App.  — , 
89  S.  W.  435,  et  seq..  III.  b,  2;  Neeb  v. 
MoMillan,  92  Iowa,  200,  60  N.  W.  612. 
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to  the  weight,  and  not  to  the  competency,  of 
the  evidence. 

I  fail  to  see  that  it  is  material  whether 
the  principal,  or  main  fact — the  res  gestae — 
be  deemed  the  drawing,  signing,  or  acknowl- 
edging of  the  deed,  or  the  good  faith  of  the 
consideration, .  as  declared  in  the  majority 
opinion.  Whether  the  good  faith  of  the  act 
of  delivering  the  deed  or  the  good  faith  of 
the    consideration   be    the   res    gestoe,   the 


grantors  declared,  in  reference  thereto,  that 
the  deed  was  being  drawn  for  a  valuable 
consideration,  and  this  declaration  was 
made  before  it  became  a  closed  or  past 
transaction.  It  was  the  validity  and  good 
faith  of  the  deed  that  was  being  contested. 
The  deed  was  in  evidence,  and  expressed, 
equivocally  only,  what  the  consideration 
was.  To  show  fully  the  nature  of  the 
transaction,  this  declaration  was  competent 


2.  Bona  fides. 

It  seems  to  have  been  assumed  in  Hath- 
away V.  Brown,  18  Minn.  414,  Gil.  373, 
that  the  vendor's  declarations  when  pro- 
posing the  sale,  as  to  his  reasons  for  selling, 
would  not  be  admissible  on  behalf  of  the 
vendee,  where  the  sale  is  attacked  as  in 
fraud  of  creditors. 

And  the  court  in  Harwick  v.  Weddington, 
73  Iowa,  300,  34  N.  W.  868,  when  holding 
that  the  good  faith  of  a  debtor  who  has 
made  a  sale  and  conveyance  which  is  at- 
tacked as  in  fraud  of  creditors  cannot  be 
proved  by  his  declarations  that  a  certain 
debt  owed  by  him  was  honest  and  that  he 
intended  to  pay  every  cent  of  it,  apparently 
makes  no  distinction  between  prior,  sub- 
sequent,  or   contemporaneous   declarations. 

The  declarations  of  the  grantor  tending 
to  show  his  good  faith  in  making  a  deed 
which  is  attacked  as  in  fraud  of  creditors 
are  not  admissible  on  the  theory  that  they 
were  against  his  interest,  but,  on  the  con- 
trary, they  were  directly  calculated  to  re- 
lieve him  from  any  liability  on  his  war- 
ranty, and  are  consequently  inadmissible. 
Leach  v.  Fowler,  22  Ark.  143. 

But  see  Angell  v.  Pickard,  61  Mich.  561, 
28  N.  W.  680,  where  the  court  said  that 
all  that  was  said  by  the  parties  before  a 
sale  of  a  stock  in  trade  which  is  attacked  as 
in  fraud  of  the  vendor's  creditors  is  com- 
petent to  show  the  good  faith  of  the  trans- 
action. 

The  same  principle  which  excludes  dec^ 
larations  of  the  grantor  when  the  grantee  is 
not  present,  prior  or  subsequent  to  the 
execution  of  the  deed,  tending  to  invali- 
date it,  obtains  where  the  declarations  are 
offered  in  support  of  the  conveyance.  Pet- 
tibone  v.  Phelps,  13  Conn.  445,  35  Am.  Dec. 
88. 

Hence  the  declarations  of  a  vendor  tend- 
ing to  show  good  faith,  made  on  the  day 
before  the  sale  and  when  the  vendee  was 
not  present,  are  not  admissible  in  support 
of  the  sale,  in  a  controversy  between  the 
vendee  and  the  creditors  of  the  vendor. 
Ibid. 

h,  Stibsequent  declaraUona^ 

1,  fraudulent  intent, 

(a)  In  general. 

Ordinarily  the  declarations  of  fraudulent 
intent  made  by  the  vendor  after  the  trans- 
fer are  not  admissible  as  against  the  vend- 
ee to  affect  his  title.  Bilberry  v.  Mob- 
41  L.R.A.(N.S.) 


ley,  21  Ala.  277;  Strong  v.  Brewer,  17  Ala. 
706;  Moog.v.  f\arley,  79  Ala.  246;  Foote  v. 
Coob,  18  Ala.  685;  Paige  v.  O'Neal,  12  Cal. 
483;;  Jones  v.  Morse,  36  Cal.  205;  Hutch- 
ings  V.  Castle,  48  Cal.  152;  Spanagel  v.  Del- 
linger,  38  CaL  278;  Briswalter  v.  Palomares, 
66  Cal.  250,  5  Pac.  226;  Silva  v.  Serpa,  86 
Cal.  241,  24  Pac.  1013;  Banning  v.  Marleau, 
121   Cal.  240,   53  Pac.  692;   Knox  v.   Mc- 
Farran,  4  Colo.  586;  Jefferson  County  Bank 
V.  Hummel,  11  Colo.  App.  337,  53  Pac.  286; 
Brown  Bros.  v.  Potter,  13  Colo.  App.  512,  58 
Pac.   785;    Woodruff  v.  Whittlesey,  Kirby, 
60;  Meyer  V.  Munro,  9  Idaho,  46,  71  Pac. 
969;    Wheeler   v.   McCorristen,   24   HI.   40; 
Guebert  v.  Zick,  31  111.  App.  390;  Nichols 
V.  Wallace,  31  HI.  App.  408;  Miller  v.  Smith, 
137  ni.  App.  467;  Paine  v.  Doe,  7  Blackf. 
485;    Gamer   v.   Graves,   54   Ind.    188;    De 
France  v.  Howard,  4  Iowa,  524;  Turner  v. 
Hardin,  80  Iowa,  691,  45  N.  W.  768;  Allen 
V.  Kirk,  81  Iowa,  658,  47  N.  W.  906;  Neuffer 
V.   Moehn,   96   Iowa,   731,   65   N.   W.    334; 
Thomas   v.   McDonald,   102   Iowa,   564,    71 
N.  W.  572;  Cedar  Rapids  Nat.  Bank  v.  Lav- 
ery,  110  Iowa,  575,  80  Am.  St.  Rep.   325, 
8]    N.  W.  775;   Sherman   County  Bank   v. 
McDonald,  57  Kan.  358,  46  Pac.  703;  Chris- 
topher V.  Covington,  2  B.  Mon.  357;  Nelson 
V.   Terry,  22   Ky.   L.  Rep.   Ill,   56   S.   W. 
672;    Boli   v.   Irwin,  21   Ky.  L.   Rep.    366, 
51  S.  W.  444;  Norfleet  v.  Logan,  21  Ky.  L. 
Rep.  1200,  54  S.  W.  713;  Martin  v.  Reeves, 
3  Mart.  N.  S.  22,  16  Am.  Dec.  154;  Fisher 
V.   True,  38  Me.   534;   Glenn  v.  Grover,  3 
Md.  212;   Clarke  v.  Waite,  12  Mass.   439; 
Bridge  V.  Eggleston,  14  Mass.  245,  7  Am. 
Dec.  209;   Tapley  v.   Forbes,  2  Allen,   20; 
Perkins  v.  Barnes,  118  Mass.  484;  Bicknell 
V.  MeUett,  160  Mass.  328,  35  N.  £.  1130; 
Buckingham  v.  Tyler,  74  Mich.  101,  41  N. 
W.   868;    Vyn   v.   Keppel,   108   Mich.    244, 
65  N.  W.  966;   Derby  v.  Gallup,  6   Minn. 
119,  Gil.  85;  Hathaway  v.  Brown,  18  Minn. 
414,  GiL  373;   Adler  v.  Apt,  30  Minn.   45, 
14  N.  W.  63;  Montgomery  v.  McGuire,  69 
Miss.    193;    Weinrich    v.    Porter,    47    Mo. 
293;     Stam    v.    Smith,    183    Mo.    464,    81 
S.    W.    1217;    Peters-Miller    Shoe    Co.    v. 
Casebeer,   63   Mo.    App.   640;    Williams   v. 
Casebeer,    53    Mo.    App.    644;    Mueller    v. 
Weitz,  56  Mo.  App.  36;  Rogers  v.  Thurston, 
24  Neb.  326,  38  N.  W.  834;  Kyd  v.  Cook, 
56  Neb.  71,  71  Am.  St.  Rep.  661,  76  N.  W. 
624;    Hirschfield    v.    Williamson,    18    Nev. 
66,  1  Pac.  201;   Phoenix  v.  Dey,  6  Johns. 
412;    Waterbury  v.   Sturtevant,   18   Wend. 
353;   Lent  v.  Shear,  160  N.  Y.  462,  55  N. 
E.   2;    Wells   v.   O'Connor,   27    Hun,   426; 
Noycs  V.  Morris,  66  Hun,  601,  10  N.  Y, 
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as  ejqpUiiaiory  thereof  and  as  a  part  there- 
of, having  been  made  while  the  deed  was  be- 
ing executed.  In  attempting  to  make  a  rule 
that  it  must  appear  that  the  declarations 
were  made  under  such  solemn  circumstances 
that  a  snbetitate  for  an  oath  and  for  cross- 
eismination  is  furnished,  the  '  opinion 
would  bar  the  admission  of  all  such  dec- 
Urttiotta  in  contract  matters.  In  contract 
matters  such  declarations  are  admissible  if 


made  as  a  part  of  the  transaction  and 
whife  it  was  going  on,  and  it  is  the  presence 
of  this  fact  that  is  deemed  of  sufficient  sig- 
nificance as  part  of  the  litigated  act  to  ren- 
der the  declarations  admissible  without  hav- 
ing been  made  under  oath ,  or  subject  to 
cross-examination.  The  following  author- 
ities are  in  point  as  to  the  competency  of 
such  evidence:  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  662,  and  cases  cited;  Kenney  v.  Phil- 


Supp.  561 ;  Wadleigh  v.  Wadleigh,  111  App. 
Div.  367,  97  N.  Y.  Supp.  1063;  Strauss  v. 
Murray,  31  Misc.  69,  63  N.  Y.  Supp.  201; 
Arnold  T.  Bell,  2  N.  C.  (1  Hayw.)  3U6; 
Harabaw  t.  Moore,  34  N.  C.  (12  Ired.  L.) 
247;  Hodges  v.  Spicer,  79  N.  C.  223;  Scott 
T.  Heilager,  14  Pa.  238;  McElfatrick  v. 
Hicks,  21  Pa.  402;  McCasland  v.  Carson, 
1  Head,  117;  Johnson  v.  Goldston,  —  Tenn. 
— ,  32  S.  W.  474;  De  Garca  v.  Galvan,  55 
Tex.  53;  Hamburg  v.  Wood,  66  Tex.  168, 
18  S.  W.  623;  Moore  v.  Robinson,  —  Tex. 
Gv.  App.  —,  75  S.  W.  890;  Edgell  v.  Ben- 
sett,  7  Vt-  634;  Mower  v.  McCarthy,  79 
Vt.  142.  7  LJLA.(N.S.)  413,  118  Am.  St. 
Rep.  9^  64  Atl.  578;  Thornton  v.  Gaar, 
8"  Va-  316,  12  S.  E.  753;  Casto  v.  Fry,  33 
W.  Va.  449,  10  S.  £.  799;  Colston  v.  Mil- 
ler, 55  W.  Va.  494,  47  S.  E.  268 ;  Donaldson 
▼.  Johnson,  2  Chand.  (Wis.)  160,  2  Finney 
(Wis.)  482;  Winchester  &  P.  Mfg..  Co.  v. 
Creary,  116  U.  S.  161,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  369;  Orr  &  L.  Shoe  Co.  v. 
Needles,  16  C.  C.  A.  142,  32  U.  S.  App. 
410,  67  Fed.  990;  Phillips  v.  Ea>mer,  1  Esp. 
357. 

The  role  has  been  applied  to  the  declara- 
tions of  the  maker  of  a  trust  deed,  made 
after  a  sale  under  the  deed,  when  offered  in 
evidence  against  the  purchasers  to  show 
that  the  deed  was  made  to  defraud  creditors. 
Sawyer  t.  Bradshaw,  125  HL  440,  17  N. 
E.  812. 

And  in  Hinson  v.  Walker,  65  Tex.  103,  the 
eonrt  applied  to  a  loan  the  principle  that 
declarationa  of  the  vendor  showing  his  in- 
tention to  defraud  his  creditors,  when  made 
after  the  sale,  cannot  be  received  in  evidence 
to  defeat  the  vendee's  title.^ 

Especially  is  this  true  where  there  has 
been  a  change  of  possession  under  the  trans- 
fer. Bilberry  v.  Mobley,  21  Ala.  277;  Spa- 
aagd  V.  Bellinger,  38  Cal.  278;  Turner  v. 
Hardin,  80  Iowa,  691,  45  N.  W.  758;  Wein- 
rich  V.  Porter,  47  Mo.  293;  Mueller  v.  Weitz, 
56  Mo.  App.  36;  Rogers  v.  Thurston,  24  Neb. 
326,  38  N.  W.  834;  Kyd  v.  Cook,  56  Neb. 
71,  71  Am.  St.  Rep.  661,  76  N.  W.  524; 
Hinehfeld  t.  WiUiamson,  18  Nev.  66,  1 
Pac  201;  Lent  v.  Shear,  160  N.  Y.  462,  55 
N.  E.  2. 

That  the  declarations  of  a  grantor  made 
after  the  execution  of  his  deed  should  be 
nceived  to  destroy  the  deed  he  had  made 
u  against  reason  and  against  law,"  said  the 
court  in  De  Garca  v.  Galvan,  55  Tex.  53, 
''and  is  especially  so  in  the  case  of  a  hus- 
band denouncing  the  title  of  his  wife." 

No  man's  property  would  be  safe,  and 
titles  would  be  thrown  into  confusion,  if 
41L.R.A(N.S.) 


the  declarations  of  a  grantor  out  of  pos- 
session, whether  made  under  the  sanction 
of  an  oath  or  not,  could  be  received  in  evi- 
dence as  against  his  grantee.  Lent  v. 
Shear,  160  N.  Y.  462,  55  N.  E.  2. 

Before  the  grantor  has  conveyed  he  is  an 
independent  party  whose  conduct  may  be 
examined  to  ascertain  the  causes  and  mo- 
tives of  his  conveyance.  Afterwards  he  has 
no  relation  to  the  estate  he  has  conveyed, 
and  his  conversation  respet:ting  it,  if  sworn 
to  on  a  trial,  is  mere  hearsay,  which  is 
never  received  as  evidence.  Bridge  v.  Eg- 
gleston,  14  Mass.  245,  7  Am.  Dec.  209. 

As  between  the  parties,  said  the  court, 
in  Adler  v.  Apt,  30  Minn.  45,  14  N.  W.  63, 
the  transfer,  although  made  with  intent 
to  defraud  creditors,  was  effectual  to  de- 
vest the  one  party  of  her  property  and  to 
vest  it  in  the  other.  Thenceforth  the  title 
of  the  vendee,,  which  the  vendor  cannot 
question,  is  not  to  be  impaired  by  her 
mere  declarations;  she  having  parted  with 
her  title  and  having  no  right  to  resume  it, 
her  interest  is  no  longer  involved.  The 
mere  declarations  of  the  vendor,  made  after 
the  sale,  and '  constituting  no  part  of  the 
transaction  itself,  but  being  only  a  narrative 
of  past  events,  are  not  admissible. 

The  fact  that  the  testimony  of  the  grant- 
or was  taken  in  a  judicial  proceeding  did 
not  make  it  any  the  less  a  declaration  as 
to  a  grantee  who  was  not  a  party,  but 
simply  a  witness  in  that  proceeding.  It 
was  as  to  her  hearsay  evidence,  and  inad- 
missible upon  any  ground.  Her  title  could 
not  be  attacked  in  that  way  any  more  than 
it  could  by  proof  of  the  grantor's  oral 
declarations  made  after  he  had  conveyed 
the  property.  Dedara/tions  made  under 
oath  do  not  differ  in  principle  from  declara- 
tions made  without  that  sanction,  and  both 
come  within  the  rule  which  excludes  hear- 
say evidence.    Lent  v.  Shear,  supra. 

Statements  of  a  vendor  after  the  sale, 
not  connected  with  the  vendee,  showing  had 
faith  on  the  former's  part,  are  not  admis- 
sible on  behalf  of  his  creditors,  although 
made  at  the  time  of  the  settlement  with 
certain  of  his  creditors.  Derby  v.  Gallup,  6 
Minn.  119,  Gil.'  8^.  The  court  said:  "It  is 
claimed,  however,  that  the  fact  of  the  set- 
tlement itself  was  proper  evidence,  and 
that  the  statements  made  at  the  same  time 
were  proper  as  a  part  of  the  res  gestcp  of 
the  settlement.  If  the  purpose  of  showing 
the  settlement  be  to  prove  the  fraudulent 
intent  of  the  vendor,  then  the  proof  of 
that  fact  is  open  to  the  same  objection 
that  applies  to  the  proof  of  the  statements 
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lipy,  01  Ind.  511;  Bushnell  v.  Wood,  85  IlL 
88;  Kent  v.  Harcourt,  33  Barb.  491:  Jones, 
£v.  §  236;  Elliott  v.  Stoddard,  98  Mass.  146; 
Bergman  v.  Twilight,  10  Or.  337;  Boyden 
▼.  Moore,  11  Pick.  363;  Hart  ▼.  Newton, 
48  Mich.  401,.  12  N.  W.  508;  Woolery  v. 
Woolery,  29  Ind.  249,  95  Am.  Dec.  630. 

It  is  apparent  to  me  that  the  majority 
opinion  is  grounded  upon  a  notion  that  the 
judgment  appealed  from  is  based  on  a  fraud- 


ulent scheme.  The  fact  that  the  trial  court 
refused  to  set  the  verdict  aside  on  a  mo- 
tion for  a  new  trial  ought  to  set  that  no- 
tion at  rest.  If  the  trial  judge  erred,  how- 
ever, in  refusing  to  set  the  verdict  aside, 
the  judgment  should  .be  reversed  on  that 
ground,  and  not  by  refinements  in  attempt- 
ing to  avoid  a  plain  and  well-established 
rule  of  evidence. 
The  judgment  should  be  affirmed. 


of  the  party,  for  the  objection  is  to  the 
proof  of  the  existence  of  bad  faith  in  any 
manner  on  the  part  of  the  vendor  after  the 
sale  (unconnected  with  the  vendee),  and 
not  to  the  particular  manner  of  proof.  The 
object  of  the  rule  is  to  prevent  any  prej- 
udice to  the  title  of  an  innocent  vendee, 
from  acts  or  sayings  of  the  vendor  subse- 
quent to  the  sale." 

There  are  three  exceptions  to  the  rule 
which  are  universally  recogpiized:  (1) 
Where  there  has  been  a  prima  facie  case 
of  fraud  established,  as  where  the  thing 
granted  has  a  corpus,  and  the  possession 
of  the  thing  after  the  sale  remains  with 
the  seller.  See  infra,  m.  b,  1  (c).  (2) 
Where  the  declarations  are  made  in  the 
presence  of  the  vendee,  and  he  acquiesces 
in  the  statements,  or  asserts  no  rights 
where  he  ought  to  speak.  See  infra.  III. 
b,  1  (b).  And  (3)  where  %he  evidence  es- 
tablishes a  continuing  conspiracy  to  de- 
fraud between  the  vendor  and  vendee.  See 
also  infra,  III.  b,  1  (b)  Moore  v.  Robinson, 
—  Tex.  Civ.  App.  — ,  75  S.  W.  890. 

Recognizing  the  inadmissibility  of  such 
declarations  as  against  the* vendee,  some 
courts  think  that  they  should  be  admitted 
as  against  the  vendor,  where  he  is  a  party 
to  the  suit.  Gallagher  v.  Williamson,  23 
Cal.  331,  83  Am.  Dec.  114;  Hogan  v.  Robin- 
son, 94  Ind.  138;  Vansickle  v.  Shenk,  150 
Ind.  413,  50  N.  E.  381;  Benjamin  v.  McEl- 
waine-Richards  Co.  10  Ind.  App.  76,  37  N. 
E.  362;  Chapman  v.  James,  96  Iowa,  233, 
64  N.  W.  795;  Wads  worth  v.  Williams, 
100  Mass.  126;  Exchange  Bank  v.  Russell, 
50  Mo.  631;  Kain  v.  Larkin,  131  N.  Y. 
300,  30  N.  E.  105;  Orr  v.  Gilmore,  7  Lans. 
345;  Scofield  v.  Spaulding,  54  Hun,  523,  7 
N.  y.  Supp.  927;  Wadleigh  v.  Wadleigh, 
111  App.  Div.  367,  97  N.  Y.  Supp.  1063; 
McElfatrick  v.  Hicks,  21  Pa.  402;  Mower 
V.  McCarthy,  79  Vt.  142,  7  L.R.A.(N.S.) 
418,  118  Am.  St.  Rep.  942,  64  Atl.  578. 

The  circumstance  that  the  declarations 
have  no  effect  as  against  the  purchaser  is 
not  a  good  objection  to  the  introduction  of 
the  testimony,  said  the  court  in  Whiting  v. 
Prentice,  12  Rob.  (La)  146,  where  the  dec- 
larations of  one  who  had  confessed  judg- 
ment in  favor  of  a  creditor,  made  in  the 
absence  of  the  creditor  who  was  the  pur- 
chaser at  the  sale  under  the  execution  on 
the  judgment,  were  held  admissible  in  a 
controversy  with  the  other  creditors,  to 
which  both  the  judgment  debtor  and  the 
purchaser  were  parties.  (It  should  be 
noted  that  the  opinion  does  not  disclose 
when  the  declarations  were  made.) 
41  L.R.A.(N.S.) 


But  while  admissible  against  the  vendor, 
they  should  be  limited  to  that  purpose, 
and  received  subject  to  the  qualification 
&at  they  are  not  evidence  against  the 
transferee.  Hairgrove  v.  Millington,  8  Kan. 
480;  Gamble  v.  Johnson,  9  Mo.  605;  Sam- 
mons  V.  O'Neill,  60  Mo.  App.  530. 

There  are  a  few  decisions  which,  like 
Martin  v.  Reeves,  3  Mart.  N.  S.  22,  15  Am. 
Dec.  154,  hold  that  such  declarations  are 
admissible  in  evidence  as  against  the  vendee 
to  show  the  fraudulent  intent  of  the  vend- 
or, but  not  to  show  fraud  in  the  vendee. 

Where  the  vendor  of  personal  property 
was  heavily  indebted  at  the  time  of  the 
sale,  and  soon  after  the  transfer  made 
statements  in  derogation  of  his  good  faith, 
such  statements  are  admissible  in  a  con- 
test between  the  grantee  and  the  creditors 
of  the  grantor,  who  attacked  the  sale  as 
fraudulent,  for  the  purpose  of  showing 
fraud  on  the  part  of  the  vendor  at  the  time 
of  the  sale,  but  not  for  the  purpose  of 
showing  fraud  on  the  part  of  the  vendee  or 
of  impairing  his  title.  Sloan  v.  Cobuna,  26 
Neb.  607,  4  L.R.A.  470,  42  N.  W.  726. 

The  declarations  of  the  vendor  after  the 
sale  and  after  he  has  parted  with  the  pos- 
session of  the  property,  to  the  effect  that 
the  sale  was  intended  to  defraud  his  cred- 
itors, are  admissible  as  tending  to  establish 
his  intent,  but  not  to  disparage  the  vendee's 
title.  Kyd  v.  Cook,  56  Neb.  71,  71  Am.  St. 
Rep.  661,  76  N.  W.  524. 

The  declarations  of  a  chattel  mortgagor 
made  after  the  execution  of  the  mortgage 
are  admissible  in  an  action  between  the 
mortgagee  and  the  creditors  of  the  mort- 
gagor for  the  purpose  of  establishing  a 
fraudulent  intent  on  the  part  of  the  mort- 
gagor, but  not  to  show  the  intent  of  the 
mortgagee.  McDonald  v.  Bowman,  40  Neb. 
269,  58  N.  W.  704. 

In  a  contest  between  the  mortgagee  of 
an  insolvent  debtor  and  other  creditors  who 
attacked  the  mortgage  as  fraudulent,  the 
declarations  of  the  debtor  indicative  of 
fraudulent  intent  are  competent  evidence, 
whether  known  to  the  mortgagee  or  not, 
and  even  though  subsequent  to  execution  or 
even  to  the  foreclosure  of  the  mortgage; 
but  such  declarations  cannot  affect  the 
mortgagee  without  some  evidence  to  con- 
nect him  with  the  fraud  at  or  prior  to  the 
execution  of  the  mortgage,  either  by  ac- 
tual participation  or  by  having  notice  or 
grounds  for  reasonable  suspicion.  Claflin  v. 
Ballance,  91  Ga.  411,  18  S.  E.  309. 

Admissions  made  by  the  grantor  to  the 
effect  that  he  had  conveyed  the  premises 
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in  question  to  his  wife  for  the  purpose  of 
defrauding  a  creditor  and  preventing  him 
from  collecting  a  judgment  afterwards  re- 
covered were  received  apparently  without 
objection  in  Blanchard  v.  Moors,  85  Mich. 
380,  48  N.  W.  542,  in  a  suit  against  the  hus- 
band and  wife  to  set  aside  the  conveyance, 
but  the  court  said  that  such  admissions 
could  not  in  any  respect  affect  the  rights 
and  interests  of  the  grantee. 

And  the  court  in  Adams  v.  Dempsey,  22 
Wash.  284,  79  Am.  St.  Rep.  933,  60  Pac. 
649,  doubtless  intended  to  go  no  further 
than  this  when  it  held  that  declarations 
made  by  a  chattel  mortgagor  after  the 
mortgage  was  given  were  admissible  against 
the  mortgagee  on  the  issue  whether  the 
mortgage  was  in  fraud  of  the  mortgagor's 
creditors  and  consequently  void.  The  court 
said:  'The  law  in  this  jurisdiction  was  set- 
tled in  O'Hare  v.  Ihickworth,  4  Wash.  471, 
30  Pac.  724"  (see  supra,  II.  a,  1),  overlook- 
ing the  fact  that  the  earlier  case  involved 
the  admissibility  of  contemporaneous,  not 
subsequent,  declarations. 

Declarations  of  the  vendor  in  a  transfer 
attacked  as  in  fraud  of  creditors,  acknowl- 
edging that  there  was  fraud  in  the  sale, 
are'  not  admissible  against  the  vendee  in 
a  suit  to  which  the  vendor  is  not  a  party. 
Woodruff  V.  Whittlesey,  Kirby,  60.  The 
court  said :  "What  a  person  haui  been  heard 
to  say  who  is  only  interested  in  the  event 
of  a  suit,  but  not  a  party  to  it,  cannot  be 
given  in  evidence,  for,  though  a  person 
may  confess  for  himself,  he  cannot  for  an- 
other." 

The  declarations  of  a  mortgagor  subse- 
quent to  the  execution  of  the  mortgage, 
that  he  had  been  out  to  get  his.  property 
out  of  the  way  of  his  creditors,  and  had  it 
"all  fixed,"  are  not  admissible  against  the 
mortgagee  on  the  issue  whether  such  mort- 
gage was  in  fraud  of  the  mortgagor's  cred- 
itors, where  they  were  made  without  the 
presence  or  knowledge  of  the  mortgagee,  al- 
though both  mortgagor  and  mortgagee  are 
made  parties,  and  the  former  subsequently 
testifies  and  denies  making  the  declarations, 
since  at  the  time  they  were  introduced  the 
mortgagor  had  not  testified,  and  no  predi- 
cate bad  been  laid  to  contradict  him.  Bruce 
V.  Bruce,  —  Tex.  Civ.  App.  — ,  89  S.  W.  435. 

Testimony  of  the  admissions  of  the  grant- 
or as  to  his  object  in  making  the  deeds, 
thoi^^ii  not  admissible,  when  made  subse- 
quent to  execution,  to  defeat  the  title  of 
the  grantee  in  a  suit  to  set  aside  the  deeds 
as  in  fraud  of  the  grantor's  creditors,  are 
certainly  admissible,  said  Mr.  Justice  Story 
m  Venable  v.  Bank  of  United  States,  2  Pet. 
107,  7  L.  ed.  364,  to  disprove  the  answer 
of  the  grantor  when  he  is  a  party  to  the 
bill,  and  if  they  discredit  his  answer  they 
withdraw  from  the  case  all  the  influence 
which  his  concurrence  in  the  statement  of 
the  grantee  would  otherwise  have,  and  to 
this  extent  they  have  a  bearing  upon  the 
whole  merits  of  the  case,  but  nothing  be- 
yond it. 

Admissions  or  declarations  of  a  debtor 
as  to  the  object  to  be  effected  By  a  con- 
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tract  or  conveyance  in  consideration  of  a 
future  marriage  are  evidence  to  contradict 
his  answer  to  a  bill  to  annul  the  act  as  in 
fraud  of  his  creditors,  but  not  to  affect  the 
parties  claiming  under  it,  or  to  have  a 
bearing  on  the  whole  case.  Magniac  v. 
Thompson,  Baldw.  344,  Fed.  Cas.  No.  8,956, 
affirmed  in  7  Pet.  348,  8  L.  ed.  709. 

The  declarations  of  the  mortgagor  after 
the  mortgage  is  recorded,  that  it  was  only 
made  as  a  cover  to  keep  his  business  going, 
and  was  a  sham,  were  received  without  ob- 
jection in  Stone  v.  Redman,  38  Me.  578,  to 
impeach  the  testimony  of  the  mortgagor, 
the  question  in  the  case  being  whether  the 
jury  were  properly  instructed  as  to  the  ef- 
fect of  the  testimony. 

Declarations  of  the  grantor  after  convey- 
ance, that  he  wanted  to  save  his  property 
for  his  family,  are  admissible  to  impeach 
him,  where  he  has  sworn  to  innocent 
and  different  motives  in  executing  the 
conveyance.  Savage  v.  Murphy,  8  Bosw. 
75.  See  also  supra,  in.  a,  1,  Borland  v. 
Mayo,  8  Ala.  104;  infra,  HI.  b,  2;  Neeb  T. 
McMillan,  92  Iowa,  200,  60  N.  W.  612. 

(h)  Connecting  vendee  ufUh  the  fraud. 

In  many  of  the  cases  cited  in  the  pre- 
vious subdivision  of  this  note  as  holding 
this  class  of  declarations  not  admissible, 
the  courts  apparently  recognize  that  the 
rule  would  be  different  were  the  Tendee  con- 
nected with  the  fraud. 

Thus,  some  of  the  cases  lay  stress  upon 
the  fact  that  the  vendee  was  not  present 
when  the  declarations  were  made  (Bilberry 
V.  Mobley,  21  Ala.  277;  Sawyer  v.  Brad- 
Shaw,  126  IlL  440,  17  N.  E.  812;  Nichols 
V.  Wallace,  31  Dl.  App.  408;  Miller  v.  Smith, 
137  HI.  App.  467;  Allen  v.  Kirk,  81  Iowa, 
668,  47  N.  W.  906;  Neuffer  v.  Moehn,  96 
Iowa,  731,  66  N.  W.  334;  Nelson  v.  Terry, 
22  Ky.  L.  Rep.  Ill,  66  S.  W.  672;  Boli  v. 
Irwin,  21  Kyi  L.  Rep.  366,  61  S.  W.  444; 
Norfleet  v.  Logan,  21  Ky.  L.  Rep.  1200,  54 
S.  W.  7l3;  Martin  v.  Reeves,  3  Mart.  N. 
S.  22,  15  Am.  Dec.  154;  Burg  v.  Rivera,  105 
La.  144,  29  So.  482;  Clarke  v.  Waite,  12 
Mass.  439;  Tapley  v.  Forbes,  2  Allen,  20; 
Buckingham  v.  Tyler,  74  Mich.  101,  48  N. 
W.  868;  Vyn  v.  Keppel,  i08  Mich.  244,  65 
N.  W.  966;  Exchange  Bank  v.  Russell,  50 
Mo.  531;  Stam  v.  Smith,  183  Mo.  464,  81 
S.  W.  1217 ;  Peters-Miller  Shoe  Co.  v.  Case- 
beer,  63  Mo.  App.  640;  Williams  v.  Case- 
beer,  53  Mo.  App.  644;  Mueller  v.  Weitz,  56 
Mo.  App.  36;  Kyd  v.  Cook,  66  Neb.  71,  71 
Am.  St.  Rep.  661,  76  N.  W.  624;  Strauss 
V.  Murray,  31  Misc.  69,  63  N.  Y.  Supp.  201; 
Scott  V.  Heilager,  14  Pa.  238;  Johnson  v. 
Goldston,  —  Tenn.  — ,  52  S.  W.  474;  Hinson 
V.  Walker,  65  Tex.  103;  Donaldson  v.  John- 
son, 2  Chand.  [Wis.]  160,  2  Pinney  [Wis.] 
482),  and  neither  admitted  their  truth 
(Nichols  V.  Wallace,  31  111.  App.  408),  nor 
authorized  or  subsequently  ratified  them 
(Orr  &  L.  Shoe  Co.  v.  Needles,  16  C.  C.  A. 
142,  32  U.  S.  App.  410,  67  Fed.  990). 

Emphasis  is  also  laid  upon  the  vendee's 
ignoriance  of  the  fraudulent  purpose.     Jal- 
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ferson  County  Bank  v.  Hummel,  11  Colo. 
App.  337,  53  Fac.  286;  Neuffer  v.  Moehn,  06 
Iowa,  731,  65  N.  W.  334;  Sherman  County 
Bank  y.  McDonald,  57  Kan.  358,  46  Pac. 
703;  Clarke  ▼.  Waite,  12  Mass.  439;  Mueller  i 
T.  Weitz,  56  Mo.  App.  36;  Hinaon  ▼.  Walker, 
65  Tex.  103. 

And  some  eaaea  expressly  qualify  the 
rule  by  adding,  ''unless  there  is  other  evi- 
dence tending  to  connect  the  vendee  with 
the  fraud,"  or  some  equivalent  phrase.  Bil- 
berry V.  Mobley,  21  Ala.  277;  Meyer  v. 
Munro,  9  Idaho,  46,  71  Pac.  769;  De  France 
T.  Howard,  4  Iowa,  524;  Derby  v.  Gallup, 
5  Minn.  119,  Gil.  85;  Exchange  Bank  v. 
Russell,  50  Mo.  531;  Peters-Miller  Shoe  Co. 
V.  Casebeer,  53  Mo.  App.  640;  Williams  v. 
Casebeer,  53  Mo.  App.  644;  Scott  v.  Heil- 
ager,  14  Pa.  238;  McElfatrick  v.  Hicks,  21 
Pa.  402;  Johnson  v.  Goldston,  —  Tenn.  — , 
52  S.  W.  474;  Winchester  &  P.  Mfg.  Co. 
V.  Creary,  116  U.  S.  161,  29  L.  ed.  591,  6 
Sup.  Ct.  Rep.  369;  Orr  ft  L.  Slioe  Co.  v. 
Needles,  15  C.  C.  A.  142,  82  U.  S.  App.  410, 
67  Fed.  990. 

Hence,  where  there  is  other  evidence  in- 
dicative of  a  common  purpose  of  vendor  and 
vendee  to  defraud  the  former's  creditors,  we 
should  expect  to  find,  and  do  find,  that  the 
vendor's  declarations  of  his  intent,  made 
after  the  transaction,  are  held  admissible  as 
against  the  vendee.  Caldwell  v.  Rose,  Smith 
(Ind.)  190;  Caldwell  v.  Williams,  1  Ind. 
405;  Sherman  v.  Hogland,  73  Ind.  472; 
Daniels  v.  McGinnis,  97  Ind.  649;  Benjamin 
V.  McElwaine-Richards  Co.  10  Ind.  App. 
76,  37  N.  E.  362;  Boyd  v.  Jones,  60  Mo. 
454;  Hellman  v.  Somerville,  212  Mo.  415, 
111  S.  W.  30;  Cordes  v.  Straszer,  8  Mo.  App. 
61;  Sellick  v.  Keeler,  1  N.  Y.  S.  R.  594; 
Walker  ▼.  Harold,  44  Or.  205,  74  Pac.  705 ; 
Neal  V.  Peden,  1  Head,  546;  Shelley  v.  No- 
len,  39  Tex.  Civ.  App.  307,  88  S.  W.  528; 
Hamburg  v.  Wood,  66  Tex.  168,  18  S.  W. 
623.  See  also  infra.  III.  b,  1  (c),  Farns- 
worth  V.  Bell,  5  Sneed,  530. 

Under  such  circumstances  the  absence  of 
the  vendee  is  not  regarded  as  inroortant. 
Tedrowe  v.  Esher,  56  Ind.  443;  Hellman 
V.  Somerville,  212  Mo.  415,  111  S.  W.  30; 
Dewey  v.  Meyer,  72  N.  Y.  70;  M'Kee  v.  Gil- 
christ, 8  Watts,  230  (in  the  last  two  cases 
it  cannot  be  determined  from  the  opinion 
as  to  whether  the  declarations  were  prior 
or  subsequent  to  the  transfer);  Ridley  v. 
Gyde,  9  Bing.  349. 

Where  a  conspiracy  between  a  husband 
and  wife  to  defraud  nis  creditors  has  been 
established,  evidence  of  declarations  made 
by  him  while  the  conspiracy  was  pending, 
to  show  an  intent  to  defraud  by  conveying 
his  property  to  his  wife,  are  admissible 
against  the  wife,  though  made  after  the 
conveyance  and  in  her  absence, — especially 
where  the  husband  remains  in  possession 
of  the  property.  Ernest  v.  Merritt,  107 
Ga.  61,  32  S.  E.  898. 

But  declarations  of  the  vendor  after  the 
sale,  as  to  its  fraudulent  character,  made 
in  the  presence  of  one  of  the  two  vendees 
and  assented  to  by  her,  are  not  admissible 
on  the  issue  whether  the  transfer  was  made 
41  LJtA.(NJ3.) 


to  defraud  the  vendor's  creditors,  where  the 
evidence  does  not  show  which  of  such  vend- 
ees was  the  one  present  and  assenting^. 
Whitney  v.  Brownewell,  71  Iowa,  251,  32 
N.  W.  286. 

Where  the  declarations  were  made  in  the 
presence  of  the  vendee,  and  were  tacitly  ad- 
mitted by  her,  they  would  be  competent 
against  her  and  those  claiming  under  her. 
Harton  v.  Lyons,  97  Tenn.  180,  36  S.  W. 
851. 

The  fraudulent  common  purpose  must 
first  be  established  outside  of  and  independ- 
ent of  the  declarations,  before  the  latter  are 
admissible  as  evidence.  Mower  v.  McCar- 
thy, 79  Vt.  142,  7  LJIJ^.(N.S.)  418,  118  Am. 
St.  Rep.  942,  64  Atl.  578;  Hathaway  t. 
Brown,  18  Minn.  414,  Gil.  373;  Boyd  ▼. 
Jones,  60  Mo.  454;  Moore  v.  Robinson,  — 
Tex.  Civ.  App.  — ,  75  S.  W.  890. 

It  would  be  a  dangerous  practice,  said  the 
court  in  the  case  last  cited,  to  allow  the 
testimony,  and  attempt  to  limit  its  consid- 
eration by  the  jury  only  in  the  event  they 
found  a  prima  facie  case  had  first  been 
established.  Otherwise,  the  jury  might  find 
the  conspiracy  from  the  declarations  alone. 

Whatever  weight  may  have  once  at- 
tached to  the  contrary  view  expressed  by 
Mr.  Justice  Cowen  in  Waterbury  v.  Sturte- 
vant,  18  Wend.  353,  that  the  declarations 
of  a  judgment  debtor  while  on  the  jail  lim- 
its, that  he  had  been  obliged  to  put  his 
property  out  of  his  hands  to  prevent  the 
collection  of  the  judgment,  were  admissible 
against  the  grantee,  although  made  subse- 
quent to  the  execution  of  the  deed,  where 
tney,  or  other  evidence,  show  the  existence 
of  a  common  intent  on  the  part  of  the 
grantor  and  grantee  to  defraud  the  judg- 
ment creditor,  it  can  hardly  be  regarded 
as  important  since  Cuyler  v.  McCartney, 
40  N.  Y.  221,  where  Woodruff,  J.,  said  that 
such  declarations  could  not  be  received  to 
prove  the  common  intent.  "There,  I  think," 
said  he,  "was  the  plain  error  into  which 
Mr.  Justice  Cowen  fell  when  he  wrote  his 
opinion  in  Waterbury  v.  Sturtevant.  In 
that  case  it  was  sought  to  set  aside  a  con- 
veyance by  Jera  Waterbury  to  Nathaniel 
Waterbury  as  fraudulent.  Judge  Cowen 
was  of  opinion  that  a  case  of  fraudulent 
combination  had  been  shown,  and  that 
therefore  tne  admission  of  the  assignor 
(Jera)  more  than  six  months  after  such 
conveyance,  when  *on  the  jail  limits,'  un- 
der the  plaintiff's  execution,  to  the  effect 
that  the  conveyance  was  made  to  prevent 
the  creditors  collecting  tlie  judgment,  was 
admissible  to  affect  his  father,  the  grantee; 
and,  to  use  his  language,  'Jera's  direct  ad- 
mission of  the  fraud  may  properly  be  added 
to  the  evidence  as  between  Sturtevant  (the 
plaintiff)  and  the  fieither,  if  the  case  be 
not  sufficiently  clear  without  it.'  This  dec- 
laration of  the  right  to  use  the  declaration 
of  the  grantor  to  establish  the  illegal  con- 
spiracy, without  which  there  was  no  fraud 
affecting  the  father,  was,  I  think,  a  mis- 
apprehension of  the  rule,  and  t^e  court  of 
errors,  in  refusing  to  concur  in  Judge  Cow- 
en's    opinion   for   affinnance,   reversed    the 
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judgment.  The  reYersal  was  upon  the 
ground  that  the  illegal  combination  was  not 
established,  which  was  in  effect  a  holding 
that  the  declaration  of  the  grantor  was  not 
to  be  added  to  the  evidence  as  between 
the  plaintiff  and  the  grantee.' " 

And  in  Lent  ▼.  Shear,  160  N.  Y.  462,  55 
N.  £.  2,  it  was  held  that  the  subsequent 
declarations  of  a  grantor  tending  to  show 
that  the  conveyance  was  made  with  intent 
to  defraud  creditors  are  not  admissible 
against  the  grantee,  alleged  to  be  a  co-con- 
spirator, for  the  purpose  of  proving  the 
conspiracy  itself. 

It  has  been  held  tbat  the  error  in  ad- 
mitting subsequent  declarations  of  the  vend- 
or that  the  sale  was  fraudulent,,  without 
connecting  the  vendee  with  the  fraud,  is  not 
cored  by  instructing  the  jury  to  disregard 
the  evidence  unless  he  was  by  other  proof  so 
connected  with  the  fraud.  Bilberry  v.  Mob- 
ley,  21  Ala.  277. 

But  the  error,  if  any,  in  admitting  the 
admissions  and  declarations  of  the  grantor 
after  execution,  tending  to  show  a  fraudu- 
lent purpose  to  defraud  his  creditors,  as  evi- 
dence against  the  grantee,  before  any  proof 
was  offered  showing  the  formation  or,  exist- 
ence of  a  conspiracy  for  any  such  fraud- 
ulent purpose,  IS  cured  by  the  subsequent 
introduction  of  such  proof.  Daniels  v.  Mc- 
Ginnis,  97  Ind.  540;  Benjamin  v.  McEl- 
waine-Richards  Go.  10  Ind.  App.  76,  37  N. 
£.  363. 

A  conspiracy  or  combination  between  the 
parties  to  defraud  the  creditors  of  the  |prant- 
or  being  shown,  th^  admission  in  evidence 
of  the  declarations  of  the  grantor,  made  aft- 
er he  had  parted  with  the  title  and  in  the 
absence  of  the  grantee,  is  not  erroneous, 
even  though  the  ruling  on  their  admissibil- 
ity was  made  before  all  the  evidence  of  the 
existence  of  the  conspiracy  or  combination 
had  been  heard,  if  all  the  evidence  when  in 
would  sustain  the  ruling.  Tedrowe  v.  Esh- 
er,  56  Ind.  443. 

Very  slight  evidence  of  collusion  between 
husband  and  wife  in  a  voluntary  convey- 
ance from  tiie  former  to  the  latter  is  suffi- 
cient to  admit  in  evidence,  as  against  the 
wife,  the  subsequent  declarations  of  the 
husband  tending  to  show  his  intent  to  de- 
fraud his  creditors  by  such  conveyance. 
Souder  t.  Schechterly,  91  Pa.  83. 

The  mere  relation  of  mortgagor  and 
morigaLgee,  in  the  absence  of  evidence  of 
collusion  between  them  to  defeat  the 
creditors  of  the  former,  does  not  create 
such  a  privity  of  estate  as  entitles  the  trus- 
tee in  bankruptcy  of  the  mortgagor  to  use 
the  latter's  declarations  showing  his  fraud- 
ulent purpose,  as  against  the  mortgagee. 
Mower  v.  McCarthy,  79  Vt.  142,  7  L.R.A. 
(N.S.)  418,  118  Am.  St.  Rep.  942,  64  Atl. 
578. 

The  purchaser  of  negroes  at  a  sale  under 
a  trust  deed  attacked  as  in  fraud  of  cred- 
itors is  not  so  connected  with  the  alleged 
fraud  as  to  make  the  maker's  subsequent 
declarations  of  fraudulent  intent  evidence 
against  him,  because,  after  an  actual  change  i 
of  possession  by  delivery  of  the  slaves  to 
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the  purchaser,  the  latter  made  a  contract 
with  the  maker  by  which  the  latter  was  to 
take  charge  of  the  slaves  for  a  year  and 
make  the  former  a  crop  as  overseer,  nor 
because  of  the  relationship  of  father-in-law 
and  son-in-law  between  the  parties,  nor  be* 
cause  there  was  no  change  in  the  planting 
operations,  nor  because  the  compensation 
of  the  maker  was  not  ei^Iicitly  stipulated, 
it  being  enough  that  the  purchaser  promised 
to  pay  him  well  if  he  made  a  good  crop, 
and  less  if  he  failed.  Weaver  v.  Yeatmans, 
15  Ala.  539.  The  court  distinguished  Bor- 
land V.  Mayo,  8  Ala.  104,  supra.  III.  a,  1,  on 
the  ground  that  there  the  evidence  dis- 
closed facts  which  prima  facie  indicated  a 
combination  to  hinder  creditors  in  the  col- 
lection of  their  demands,  and  that  a  ground 
was  thus  laid  for  the  introduction  of  in- 
dependent declarations  of  the  vendor. 

As  to  retention  of  possession  by  vendor  as 
indicating  a  common  fraudulent  purpose,  see 
infra.  III.  b,  1  (c). 

Even  when  the  vendee  is  connected  with 
the  fraud,  the  declarations  must  not  be  too 
remote.  Exchange  Bank  v.  Russell,  50  Mo. 
531. 

They  are  admissible  when  made  before 
the  common  purpose  was  accomplished. 
Sherman  v.  Hogland,  73  Ind.  472. 

They  must  have  such  relation  to  the  exe- 
cution of  the  alleged  common  purpose  to 
defraud  that  they  fairly  constitute  a  part 
of  the  res  geaice,  Winchester  &  P.  Mfg.  Co. 
V.  Creary,  116  U.  S.  161,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  369. 

They  must  not  be  merely  narrative  of  a 
past  transaction. 

The  declarations  of  a  vendor  indicating 
an  intent  to  defraud  creditors,  made  after 
the  sale,  and  not  in  the  presence  or  hear- 
ing of  the  vendees,  are  not  admissible 
against  them,  although  they  may  have 
united  in  the  fraudulent  purpose,  since  the 
declarations  of  one  co-conspirator,  made 
after  the  conspiracy  is  terminated  and  the 
object  consummated,  are  regarded  as  the 
mere  narrative  of  a  past  transaction,  and 
inadmissible  as  against  the  others.  Harris 
V.  Russell,  93  Ala.  59,  9  So.  541. 

The  declarations  of  the  vendor  made  in 
the  absence  of  the  vendee,  several  days  aft- 
er the  sale,  tending  to  show  an  intent  on 
his  part  to  hinder,  delay,  and  defraud  his 
creditors,  are  not  admissible  in  a  contro- 
versy with  his  creditors  to  which  he  was 
not  a  party.  The  sale  had  then  been  fully 
completed.  The  alleged  intent  to  defraud 
the  creditors,  whether  in  pursuance  of  a 
conspiracy  or  otherwise,  had,  if  it  existed, 
been  fully  consummated,  and  therefore  the 
statements  are  no  part  of  the  res  geaiai. 
The  declarations,  to  be  admissible,  must  have 
been  made  in  the  execution  of  the  common 
purpose  and  in  aid  of  its  fulfilment.  A  com- 
mon purpose  to  hinder,  delay,  or  defraud  the 
creditors,  if  it  existed,  was  consummated 
when  the  sale  was  made,  and  these  state- 
ments are  not  made  in  execution  of  it. 
Allen  V.  Kirk,  81  Iowa,  658,  47  N.  W.  906. 

Declarations  of  the  vendors  constituting 
no  part  of  the  transaction  itself,  tending 
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to  show  a  fraudulent  purpose  on  -the  part 
of  the  venxlors  in  the  making  of  the  sale, 
are  not  admissible  against  the  vendee  as 
declarations  of  a  co-conspirator.  Such  dec- 
larations are  admissible  only  as  they  come 
within  the  rule  of  res  gestoB,  A  mere  recital 
or  narration  of  past  events,  not  made  in 
furtherance  of  the  conspiracy,  and  not  con- 
nected with  the  transaction  in  question,  is 
not  within  the  rule.  Adler  v.  Apt,  30  Minn. 
45,  14  N.  W.  63. 

Proof  of  the  existence  of  a  conspiracy  be- 
tween grantor  and  grantee  to  defraud  the 
former's  creditors  would  not  let  in,  as 
against  the  grantee,  the  declarations  of  the 
grantor  made  after  the  conveyance  was  per- 
fected and  recorded,  to  the  effect  that  the 
purpose  of  such  transfer  was  to  defraud  a 
certain  creditor  and  prevent  the  collection 
of  his  debt.  Scofield  v.  Spaulding,  54  Hun, 
623,  7  N.  Y.  Supp.  927.  The  court  said: 
^'Although  when  the  connection  of  individ- 
uals in  an  unlawful  enterprise  is  shown, 
every  act  and  declaration  of  each  member 
of  the  confederacy  in  pursuance  of  the  orig- 
inal plan  and  with  reference  to  the  common 
purpose  is,  in  contemplation  of  law,  the 
act  and  declaration  of  all,  and  is  therefore 
evidence  against  each,  still  an  act  cannot 
be  varied,  qualified,  or  explained  by  a  dec- 
laration which  amounts  to  no  more  than  a 
mere  narrative  of  a  past  transaction.  Acts 
and  declarations  of  conspirators  are  thus 
admissible  only  when  made  and  .done  dur- 
ing the  pendency  of  the  unlawful  enter- 
prise and  in  furtherance  of  its  objects.  If 
made  or  performed  at  a  subsequent  period, 
they  are  merely  narrative,  and  not  admis- 
sible. ...  As  the  evidence  under  con- 
sideration consisted  of  mere  declarations  in 
regard  to  a  past  transaction,  and  were  not 
made  in  furtherance  of  any  unlawful  pur- 
pose, it  was  not,  we  think,  rendered  compe- 
tent by  the  previous  existence  of  such  pur- 
pose, nor  by  any  conspiracy  that  may  have 
existed  to  accomplish  that  purpose." 

The  declarations  must  have  been  made 
while  engaged  in  the  prosecution  of  the 
common  object.  Boyd  v.  Jones,  60  Mo.  454. 
And  for  this  reason  the  court  thought  that 
the  subsequent  assent  of  the  beneficiary  in 
a  trust  deed  could  hardly  make  admissible 
against  him  the  declarations  of  the  grantor 
made  prior  to  such  assent,  but  after  making 
the  trust  deed.  But  in  Daniels  v.  McGin- 
nis,  97  Ind.  549,  the  declarations  of  the 
grantor  after  execution,  tending  to  show  a 
fraudulent  purpose  to  defraud  his  creditors, 
was  held  admissible  against  the  grantee, 
where  there  was  evidence  of  a  conspiracy 
between  grantor  and  grantee,  although  such 
declarations  might  have  been  made  prior  to 
the  time  when  the  grantee  became  an  actor 
in  the  conspiracy. 

There  is  no  consummation  of  the  con- 
spiracy so  as  to  exclude,  as  against  a  chat- 
tel mortgagee,  statements  by  the  mortgagor 
as  to  his  purpose,  made  after  the  transfer, 
until  the  purpose  thereof  has  been  accom- 
plished. Benjamin  v.  McElwaine-Richards 
Co.  10  Ind.  App.  76,  37  N.  E.  362, 

Declarations  as  to  the  motive  which  in- 
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duced  a  bankrupt  to  give  security  to  a  rela- 
tive when  another  creditor  was  pressing  for 
security  in  vain  were  admitted  in  Ridley  v. 
Gyde,  9  Bing.  349,  to  affect  the  interest  of 
the  grantee,  although  made  in  the  absence 
of  the  party  to  be  affected  and  nearly  a 
month  afterwards.  The  court  thought  that 
under  the  peculiar  circumstajices  of  the  case 
the  declarations  were  all  part  of  the  act 
of  bankruptcy  on  which  the  plaintiff  relied. 
The  declarations  of  a  person  through 
whom  property  was  conveyed  from  husband 
to  wife,  if  made  after  the  deeds  to  and 
from  him  were  executed  but  before  delivery, 
that  they  were  being  made  and  executed  be- 
cause of  apprehensions  on  the  part  of  the 
husband  and  wife  that  the  property  would 
be  taken  to  satisfy  a  debt  owing  by  the 
husband,  were  not  coippetent  on  behalf  of 
the  creditors  of  the  husband,  to  prove  a 
fraudulent  intent  on  the  part  of  the  hus- 
band and  wife,  since  apart  from  the  declara- 
tions themselves  there  is  nothing  to  show 
that  he  was  not  an  innocent  agent,  em- 
ployed only  to  transfer  the  title  from  the 
husband  to  wife,  without  any  knowledge 
of  their  fraudulent  intent.  Stockwell  v. 
Blamey,  129  Mass.  312. 

(o)  Effect   of  retention   of  poaaeasiott 

hy  vendor. 

Where  the  vendor  remains  in  possession, 
his  declarations  of  his  fraudulent  purpose 
are  generally  regarded  as  admissible  in 
evidence  as  against  the  vendee,  though 
made  after  the  sale,  ^wden  v.  Spellman, 
69  Ark.  251,  27  S.  W.  602;  Caldwell  v. 
Rose,  Smith  (Ind.)  190;  Caldwell  v.  Wil- 
liams, 1  Ind.  405;  McDonald  v.  Bowman, 
40  Neb.  269,  58  N.  W.  704;  Kyd  v.  Cook, 
56  Neb.  71,  71  Am.  St.  Rep.  661,  76  N.  W. 
524;  Hilliard  v.  Phillips,  81  N.  C.  99;  Neal 
V.  Peden,  1  Head,  546;  Carney  v.  Carney, 
7  Baxt.  284;  Martel  ▼.  Somers,  26  Tex. 
551;  Grant  ▼.  Lewis,  14  WU.  488,  80  Am. 
Dec.  785;  United  States  ▼.  Griswold,  7 
Sawy.  311,  8  Fed.  656. 

So  long  as  a  debtor  remains  in  posses- 
sion of  property  which  once  belonged  to 
him  and  which  his  creditor  is  seeking  to 
condemn  as  fraudulently  conveyed,  his  dec- 
larations, though  made  after  he  has  parted 
with  the  formal  paper  title,  may,  by  rea- 
son of  the  continuous  possession  which  ac- 
companied them,  be  given  in  evidence  as 
against  the  purchaser.  Oatts  v.  Brown, 
59  Ga.  711;  Williams  v.  Hart,  66  Ga.  201. 

Any  declarations  which  the  grantor 
makes  while  in  possession  of  the  land,  up 
to  the  time  of  a  levy  under  a  judgment  in 
favor  of  a  creditor,  are  admissible  against 
the  grantee,  in  favor  of  the  judgment  cred- 
itor. Rutledge  v.  Hudson,  80  G  a.  266,  5 
S.  E.  93. 

Declarations  of  the  vendor  after  the  sale 
and  while  there  had  been  no  open  and 
visible  change  of  possession,  that  he  had 
turned  all  of  his  property  over  to  his  boys 
to  save  himself,  are  admissible  against  his 
vendees  to  prove  the  intent  to  defraud  his 
creditors,  although  he  was  not  a  party  to 
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ikt  actMML   Burlington  Nat.  Bank  t.  Beard, 
55  Kan.  773,  42  Pac.  320. 

Declarations  of  the  vendor  while  in  pos- 
aeuion  after  the  sale,  that  he  had  put  his 
property  beyond  the  reach  of  creditors  until 
he  eooki  perfect  his  plans  for  discharging 
their  demands,  are  admissible  against  the 
Tendees  though  made  in  their  absence,  and 
although  it  is  dauned  by  both  vendor  and 
Tcndee  that  the  possession  of  the  former 
was  as  agent  or  servant  of  the  latter.  Ham* 
borg  V.  Wood«  66  Tex.  168,  18  S.  W.  623. 

The  declarations  of  a  chattel  mortgagor 
ahowing  an  intent  to  dispose  of  his  prop- 
erty to  avoid  the  payment  of  a  debt,  such 
declarati<ms  being  made  after  execution,  of 
the  mortgage  but  before  there  had  been  a 
ehtage  of  possession,  and  before  a  sale  of 
the  property  to  the  mortgagee,  are  admis- 
sible against  the  latter,  where  the  sale  is 
attack^  as  in  fraud  of  the  vendor's  cred- 
iton.  White  v.  Woodruff,  25  Neb.  797, 
41  K.  W.  785. 

Declarations  of  a  mortgagor  after  execu- 
tion of  the  mortgage,  that  it  was  merely  a 
matter  of  form,  are  admissible  against  the 
mortgagee,  on  behalf  of  the  creditors  of  the 
mortgagor,  where  the  mortgagor  retained 
full  possession  of  the  mort^tged  property, 
vith  the  knowledge  and  consent  of  the 
mortgagee.  Levy  v.  Hamilton,  68  App.  Div. 
277,  74  N.  T.  Supp.  159.  (But  see,  infra, 
Scoiield  v.  Spauldmg,  54  Hun,  523,  7  N.  Y. 
Snpp.  927.) 

Declarations  of  a  father  after  a  4»nvey- 
aaoe  to  his  son  pending  suit  against  the 
former,  tending  to  show  his  intent  to  de- 
feat any  judgment  that  might  be  recovered 
sgainst  him,  are  admissible  against  the 
ion,  where  the  father  retained  possession 
and  the  two  appear  to  be  connected  in  the 
fraudulent  scheme,  ilamsworth  v.  Bell,  5 
Sseed,531. 

In  Harton  ▼.  Lyons,  97  Tenn.  180,  36  S. 
W.  851,  where  a  series  of  conveyances  by 
which  a  husband's  property  was  vested  in 
his  wife  was  attacked  as  in  fraud  of  the 
husband's  creditors,  the  declarations  of  the 
husband  made  after  making  the  first  deed 
in  the  series,  and  at  different  times  there- 
after, but  while  in  possession,  controlling 
and  managing  the  property,  that  such  deed 
vas  a  sham  to  avoid  paying  a  security  debt, 
were  held  competent  against  those  claiming 
as  the  wife's  heirs.  See  also  supra,  m.  b, 
1,  (b),  Ernest  v.  Merritt,  107  Qa.  61,  32 
&  £.  898. 

These  decisions  are  usually  based  upon 
the  theory  that  the  res  ge^tcg  of  the  fraud 
may  be  considered  as  in  progress  so  long 
as  the  vendor  retains  possession.  Bowden 
V.  SpeQman,  59  Ark.  251,  27  S.  W.  602; 
Oatis  V.  Brown,  59  Ga.  711;  Williams  v. 
Hart,  65  6a.  201;  Ckldwell  v.  Rose,  Smith 
(Ind.)  190;  CaldweU  v.  Williams,  1  Ind. 
405;  McDonald  v.  Bowman,  40  Neb.  269, 
58  N.  W.  704;  Kyd  v.  Cook,  56  Neb.  71, 
71  Am.  St.  Rep.  661,  76  N.  W.  524;  Wil- 
liami  V.  WilUams,  142  N.  Y.  166,  36  N.  E. 
105.^;  Harton  v.  Lyons,  97  Tenn.  180,  36 
S.  W.  851;  United  States  v.  Oriswold,  7 
Sawy.  311,  8  Fed.  556. 
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Subsequent  declarations  of  a  vendor  of 
land  remaining  in  possession  after  a  con- 
veyance attacked  as  in  fraud  of  his  credit- 
ors, that  he  conveyed  the  land  to  defeat  a 
certain  debt  and  to  retain  a  home  for  him- 
self for  life,  are  competent  against  the 
vendee.  The  statement  that  the  deed  was 
intended  to  defraud  creditors  is  not  simply 
a  declaration  as  to  the  intent  of  a  past 
transaction,  but  is  to  be  regarded  as  a  dec- 
laration concerning  the  right  by  which  the 
vendor  held  the  land  at  the  time  of  making 
such  declarations,  and,  as  the  declaration 
of  a  present  intent  and  purpose,  is  within 
the  rule  as  to  proof  of  the  res  gestcs.  Mc- 
Cord  V.  McCord,  3  S.  C.  577. 

If  a  party  makes  a  deed,  and  retains  pos- 
session of  the  property  inconsistently  with 
the  terms  of  the  deed,  his  statements  in 
reference  to  the  ownership  or  contract  or 
terms  upon  which  he  holds  possession  of 
the  property  may  be  received  as  part  of 
the  rea  geatoB,  In  such  case  his  possession 
of  the  property  is  a  badge  of  fraud,  and  his 
declarations  in  relation  to  the  property  and 
the  character  of  his  possession  of  it  be- 
come part  of  the  thing  doing,  and  as  such 
are  evidence.  It  is  otherwise  where  his 
possession  is  consistent  with  the  terms  of 
the  contract.  Trotter  v.  Watson,  6  Humph. 
509. 

There  are  some  decisions  which  do  not 
recognize  that  such  declarations  are  a  part 
of  the  rea  gestce.  Thus,  the  declarations 
of  the  maker  of  a  deed  of  trust  after  exe- 
cution, but  while  in  possession  of  the  prop- 
erty, to  the  effect  that  it  was  fraudulent 
and  made  to  hinder  and  delay  his  creditors, 
are  regarded  in  Weaver  v.  Yeatmans,  15 
Ala.  539,  as  inadmissible  as  a  part  of  the 
res  gestcB,  against  one  claiming  title  under 
the  trust  deed. 

So,  in  Christopher  v.  Covington,  2  B.  Mon. 
357,  the  court  thought  that  the  fact  that 
the  grantor  remained  in  possession  did  not 
make  his  declarations  after  execution  and 
delivery  of  the  deed,  not  as  to  his  posses- 
sion, but  as  to  his  motive  in  making  such 
deed,  competent  evidence  against  his  gran- 
tees.   They  were  no  part  of  the  res  gestae. 

And  the  fact  that  the  chattel  mortgagors 
remained  in  possession  of  the  property,  us- 
ing and  gelling  the  same  and  applying  the 
proceeds  to  their  own  use,  was  held  in  Don- 
aldson V.  Johnson,  2  Chand.  (Wis.)  160,  2 
Pinney  (Wis.)  482,  insuflScient  to  render 
admissible  the  declarations  of  the  mort- 
gagors subsequent  to  execution,  but  after 
deposit  for  record.  This  case  was  explained 
in  Grant  v.  Lewis,  14  Wis.  488,  80  Am. 
Dec.  785,  supra,  as  being  expressly  placed 
upon  the  ground  that  the  filing  was 
made  equivalent  to  a  change  of  possession, 
and  as  clearly  implying  that,  in  the  case  of 
an  absolute  sale  where  the  vendor  is  left 
in  possession,  his  declarations  would  be  ad- 
missible. 

And  the  declarations  of  a  grantor  made 
after  the  conveyance  was  perfected  and 
recorded,  to  the  effect  that  the  purpose  of 
such  transfer  was  to  defraud  a  certain  cred- 
itor and  prevent  the  collection  of  his  debt, 
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have  been  said  not  to  be  competent  evidence 
against  the  grantee,  although  the  grantor 
remained  in  possession.  Scofield  v.  Spauld- 
ing,  64  Hun,  523,  7  N.  Y.  Supp.  927,  dis- 
tinguishing Adams  v.  Davidson,  10  N.  Y. 
309,  infra,  III.  b.  1  (d),  on  the  ground  that 
there  the  transaction  was  incomplete  when 
the  declarations  were  made,  and  no  delivery 
of  the  property  assigned  had  taken  place, 
while  in  the  case  at  bar  the  transaction 
was  at  an  end;  the  deed,  had  been  given 
and  recorded,  and  a  lease  of  the  premises 
taken  by  the  grantor  from  his  grantee,  the 
whole  transaction  being  not  only  complete, 
but  valid  and  binding  between  the  parties 
and  as  to  all  the  world  until  set  aside. 

,  If  the  possession  under  the  lease  from 
grantee  to  grantor  in  Scofield  v.  Spaulding, 
supra,  be  regarded  as  a  new  possession,  it 
may  be  possible  to  reconcile  the  decision  in 
that  case  with  that  in  Levy  v.  Hamilton, 
supra,  on  the  basis  of  the  holding  in  Tilson 
V.  Terwilliger,  56  N.  Y.  273,  that  the  decla- 
rations of  the  vendor  in  a  sale  accompanied 
by  an  actual  change  of  possession,  as  to  his 
intent,  made  when  the  chattel  had  again 
come  into  his  possession,  are  not  admissible 
against  the  vendee,  on  behalf  of  the  cred- 
itors of  the  vendor.  The  court  said  that 
the  break  in  the  possession  took  the  case 
out  of  the  exception  to  the  rule,  and  that 
though  the  renewed  possession  by  the  vend- 
or may  be  a  part  of  the  act  of  sale,  it  was 
the  retention  of  possession  separated  from 
the  sale  which  was  accompanied  by  the  dec- 
larations, and  which  wits  sought  to  be  char- 
acterized by  them,  so  that  they  were  not 
a  part  of  the  rea  gestce  of  the  act,  the  bona 
fides  of  which  was  in  question.  See  also 
supra,  in.  b,  1  (b),  Weaver  ▼.  Yeatmans, 
15  Ala.  539. 

The  retention  of  possession  has  in  some 
cases  been  regarded  as  indicating  a  common 
fraudulent  purpose,  and  hence  renders  ad- 
missible the  subsequent  declarations  of  the 
vendor. 

Where  the  vendor  was  allowed  to  remain 
in  possession  of  the  premises  for  many 
years,  and  asserted  his  ownership  by  col- 
lection and  presumptively  the  appropria- 
tion of  the  rents,  such  a  prima  facie  case 
of  fraudulent  combination  between  vendor 
and  vendee  is  raised  as  to  authorize  decla- 
rations of  the  vendor  that  the  transfer  was 
made  to  defraud  certain  of  his  creditors  to 
be  admitted  in  evidence  against  the  vendee, 
as  if  the  declarations  were  his  own.  Byrd 
V.  Jones,  84  Ala.  336,  4  So.  375. 

Evidence  that  after  a  bill  of  sale  the 
vendor  apparently  occupied  the  same  rela- 
tion to  the  business  as  before  makes  a 
suflScient  showing  of  a  common  design  or 
purpose  to  let  in,  as  against  the  vendee,  the 
declarations  of  the  vendor  tending  to  show 
his  intention  to  defraud  his  creditors, 
whether  made  before,  at  the  time,  or  after 
the  transfer.  Hartman  v.  Diller,  62  Pa. 
37. 

Where  the  grantor  remained  in  posses- 
sion of  the  land,  and  apparently  exercised 
control  over  the  same,  and  used  it  as  be- 
fore the  sale,  his  declarations  that  the  sale 
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was  not  real,  but  had  been  simply  simu- 
lated for  the  purpose  of  keeping  his  credit- 
ors  from  seizing  the  property,  were  held 
admissible  to  afifect  the  title  of  the  vendee, 
in  Cooper  y.  Friedman,  23  Tex.  Civ.  App. 
585,  57  S.  W.  581.  The  court  said:  "If 
the  possession  of  the  vendor  may  be  con- 
sidered for  what  it  is  worth  as  some  evi- 
dence bearing  on  the  issue  of  fraud,  we  see 
no  reason  why  his  statements  and  declara- 
tions made  at  the  time  and  explanatory  of 
his  possession  would  not  also  be  admissible." 

See,  however,  Tedrowe  v.  Esber,  66  Ind. 
443,  where  it  was  held  that  the  fact  that 
the  grantor  remained  in  possession  after 
making  a  conveyance,  while  a  circumstance 
tending  to  show  fraud,  does  not  of  itself 
alone  establish  a  conspiracy  or  combination 
between  the  grantor  and  grantee  to  de- 
fraud the  former's  creditors  so  as  to  let 
in,  as  evidence  to  impeach  the  grantee's 
title,  the  declarations  of  the  grantor  made 
after  he  had  parted  with  the  title  and  in 
the  absence  of  the  grantee.  This  case  was 
distinguished  in  Higgins  v.  Spahr,  145  Ind. 
167,  43  N.  E.  11,  where  the  declarations  of 
a  husband  while  in  possession  as  agent  for 
his  wife  after  a  sale  to  her,  to  the  effect 
that  he  had  made  the  transfer  to  defeat  his 
creditors,  were  admitted  in  evidence  as 
against  his  wife.  Tlie  court,  after  pointing 
out  tliat  Tedrowe  v.  Esher,  supra,  was  a 
case  involving  real  estate  instead  of  person- 
al property  (see  supra,  I.),  added  that  the 
many  badges  of  fraud  in  the  sale  in  the 
case  at  bar,  together  with  the  unsatisfac- 
tory character  of  the  evidence  adduced  in 
support  of  its  good  faith,  compelled  the 
conclusion  that  the  trial  court  erred  in  ex- 
cluding the  profi^ered  evidence. 

It  is  not  competent  to  attack  a  deed  of 
a  deceased  grantor  by  evidence  of  her  dec- 
larations while  in  possession,  but  years  aft- 
er the  execution  of  the  deed,  that  she  had 
made  the  deed  in  order  to  save  a  home  for 
herself,  and  to  prevent  a  creditor  from  col- 
lecting his  debt  out  of  the  property.  Sulli- 
van V.  Ball,  55  S.  C.  343,  33  S.  E.  486.  The 
court  said  that  to  admit  in  testimony  the 
unsworn  statements  made  by  the  grantor 
years  after  her  deed  was  executed  would 
be  a  dangerous  step,  and  put  it  in  the 
power  of  a  person  to  destroy  his  or  her 
sworn  deed  to  property  executed  years  be- 
fore, and  that  the  statement  of  a  grantor 
not  made  in  the  presence  of  the  grantee, 
years  after  the  deed  was  made  and  record- 
ed, to  third  persons,  impeaching  the  deed, 
such  grantor  being  dead,  should  not  be  ad- 
mitted as  competent  testimony. 

Where  the  vendors  after  surrender  of  pos- 
session remained  merely  as  clerks  or  sales- 
men, and  their  subsequent  declarations 
tended  to  show  the  fraudulent  character  of 
the  sale  as  to  their  creditors,  they  were  not 
in  possession  within  the  meaning  of  the 
rule  allowing  in  favor  of  creditors  proof 
of  the  declarations  of  a  vendor  of  personal 
property  who  is  allowed  after  sale  to  con- 
trol, manage,  and  dispose  of  it  as  before. 
Winchester  &  P.  Mfg:  Co.  v.  Creary,  116 
U.  S.  161,  29  L.  ed.  591,  6  Sup.  Ct.  Rep. 
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DeeUrationa  of  intent  made  by  a  vendor 
after  a  sale  and  conveyance  of  bis  real 
and  perBonal  property,  and  during  his  con- 
tinnaoce  as  the  agent  and  manager  of  the 
purchaser,  were  held  inadmissible  in  Rob- 
mson  V.  ^tzer,  3  W.  Va.  335,  either  to  dis- 
prove the  purchaser's  title  or  to  establish 
fraud  in  the  sale,  because  the  other  evi- 
dence in  the  case  failed  to  involve  the  trans- 
tetion  between  the  parties  in  such  doubt  or 
uncertainty,  or  to  raise  such  a  reasonable 
apprehension  of  •collusion,  as  would  in  the 
eourt's  jndgnient  warrant  a  resort  to  the 
statements  of  t)ie  vendor  after  he  had  part- 
ed with  the  property,  thoush  holding  a 
posseaaion  oonsistent  with  the  change  of 
ownership.  See  also  supra,  in.  b,  1  (b). 
Weaver  ▼•  Yeatmans,  16  Ala.  639. 


(d)  Assignments  for  oredUars, 

m 

It  cannot  be  properly  urged  that  the  case 
of  a  voluntary  assignment  for  the  benefit 
of  creditors  ahould  form  an  exception  to 
the  rule  that  the  assignor's  subsequent 
declarations  of  fraudulent  intent  are  not 
sdmissible  on  behalf  of  his  creditors,  said 
the  court  in  Burt  v.  McKinstry,  4  Minn.  204, 
GiL  146,  77  Am.  Dec.  507,  since,  although 
the  trustee  in  such  case  is  not  regarded 
as  a  purchaser  for  a  valuable  considera- 
tion, yet  he  is  not  the  real  party  in  inter- 
est, but  the  creditors  of  the  assignor,  who 
voLj  mostly  desire  to  sustain  the  convey- 
iBce. 

The  declarations  of  an  assignor  for  cred- 
itors made  after  the  assignment,  as  to  the 
eircumstances  and  intentions,  are  inadmis- 
sible, being  hearsay.  Norton  v.  Kearney, 
10  Wis.  443. 

Deelarationa  of  an  assignor  for  creditors 
subsequent  to  the  assignment,  as  to  the 
purpose  with  which  the  same  was  made,  are 
not  admissible  in  favor  of  the  judgment 
creditors  of  the  assignor,  to  show  an  intent 
on  his  part  to  hinder  and  delay  his  cred- 
itors.   Burt  V.  McKinstry,  supra. 

Declarations  of  an  assignor  for  creditors, 
tending  to  show  his  intent,  made  after  the 
assignment  had  been  made  and  the  assignee 
had  taken  possession,  are  inadmissible  on 
behalf  of  an  officer  justifying  a  levy  upon 
the  assigned  property  on  the  ground  that 
the  auignment  was  in  fraud  of  creditors. 
Fligler  V.  Schoeffel,  40  Hun,  178. 

MUt  the  execution  and  delivery  of  an 
assignment  for  the  benefit  of  creditors,  and 
the  entry  of  the  trustees  upon  the  perform- 
tnee  of  the  trust  by  taking  possession  of 
the  asaigned  property,  the  assignor  can- 
not, by  his  declarations  and  admissions, 
out  of  court,  invalidate  the  assignment  or 
furaisb  evidence  of  his  own  or  the  trustees' 
fraudulent  intent  in  making  or  receiving,  it, 
for  the  purpose  of  defeating  the  claim  of 
the  trustees  to  hold  and  administer  the 
property  according  to  the  trust.  Where 
nch  is  the  purpose  and  proposed  effect  of 
the  evidence,  it  will  not  do  to  say  that 
testimony  to  the  assignor's  admissions  is 
conpetent  evidence  as  against  him,  and  if 
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his  intent  was  fraudulent,  the  assignees, 
however  free  from  fraud  themselves,  are 
not  bona  fide  purchasers,  but  are  affected 
by  the  fraudulent  intent  of  the  assignor. 
This  proposition,  if  conceded,  does  not  make 
such  declaration  proof  of  the  assignor's  in- 
tent as  against  the  assignees.  If  proof 
that  the  assignor  intended  to  defraud  will 
alone  defeat  the  assignees'  title,  such  in- 
tent must,  in  a  contest  with  them,  be  proved 
by  evidence  which  is  competent  as  to  them, 
or  their  title  must  prevail.  In  such  a  con- 
test, proof  which  establishes  the  fraudulent 
intent  by  evidence  good  as  against  the  as- 
signor only  does  not  contribute  in  any  de- 
gree to  defeat  their  title.  On  such  evidence 
the  assignees  may  legally  say,  as  to  us, 
the  allegation  is  wholly  unproved.  Cuyler 
V.  McCartney,  40  N.  Y.  221. 

The  statements  made  by  an  assignor  for 
creditors  after  the  assignment,  as  to  his 
intention  in  making  it,  are  not  admissible 
on  behalf  of  attaching  creditors,  to  show 
fraud.  Bates  v.  Ableman,  13  Wis.  645.  The 
court,  after  saying  that  the  statements  were 
not  those  of  a  party  to  the  suit,  and  were 
not  admissible  on  that  ground,  added: 
"They  were  not  admissions  by  a  vendor 
with  respect  to  his  title,  made  before  he 
had  parted  with  it.  They  were  no  part  of 
the  res  geatcp.  We  can  therefore  see  no 
principle  of  evidence  upon  which  they  could 
be  admitted.  It  is  undoubtedly  true  that 
where  the  intent  of  a  party  to  a  sale  is 
in  issue,  his  statements  at  the  time  and  so 
connected  with  the  transaction  as  to  be  a 
part  of  the  res  gestcB  are  competent  evi- 
dence to  show  'such  intent,  even  though  the 
person  is  not  a  party  to  the  suit.  But 
where  they  are  not  so  connected  with  the 
transaction,  but  are  offered  as  mere  admis- 
sions after  it  had  occurred,  he  not  being 
a  party  to  the  suit,  they  are  no  more  com- 
petent for  that  purpose  than  they  would 
be  to  prove  any  other  material  fact.  They 
are  then  mere  hearsay.  And  although  a 
person  may  be  presumed  to  know  very  well 
what  his  intention  was,  yet  that  fact  does 
not .  make  his  mere  statements,  not  under 
oath,  proper  evidence  to  prove  it,  any  more 
than  any  other  material  fact,  equally  well 
known  to  a  witness,  could  be  proved  in  the 
same  way." 

Even  where  the  court  thinks  that  the 
declarations  and  statements  of  the  assignor 
for  creditors,  made  after  execution  and  de- 
livery of  the  assignment  to  the  assignee 
tending  to  show  his  fraudulent  intent, 
should  be  admitted  as  against  the  assignor 
in  a  contest  with  his  creditors,  it  is  care- 
ful to  point  out  that  they  should  be  limited 
to  that  purpose,  and  the  jury  be  instructed 
not  to  consider  them  as  evidence  against 
the  assignee.  Hairgrove  v.  Millington,  8 
Kan.  480. 

Such  declarations  cannot  be  given  in  evi- 
dence to  affect  the  assignee's  title  (Wynne 
V.  Glidewell,  17  Ind.  446;  Carleton  v.  Bald- 
win, 27  Tex.  672),  unless  a  common  unlaw- 
ful design  is  first  shown  by  other  evidence 
(Jones  V.  Hurlburt,  39  Barb.  403;  Wright  v. 
Zeigler  Bros.  70  Ga.  601;  Blair  v.  Brown, 
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116  N.  C.  631,  21  S.  E.  434;  City  Nat.  Bank 
V.  Bridgers,  128  N.  C.  322,  38  S.  E.  888. 

And  the  fact  that  one  of  the  assignees 
was  present  and  probably  heard  the  declara- 
tions or  admissions  of  the  assignors,  with- 
out denying  or  repudiating  what  was  said, 
is  not  material.  Peck  ▼.  Grouse,  46  Barb. 
161. 

To  make  the  declarations  of  an  assignor 
for  creditors  as  to  Jiis  intent  competent 
against  the  assignee  when  made  after  the 
assignment  and  change  of  possession,  upon 
the  theory  that  the  assignor  and  assignee 
had  joined  together  in  a  conspiracy  to  hind- 
er, delay,  and  defraud  the  former's  credit- 
ors, the  existenoe  of  thje  conspiracy  must 
be  established,  as  against  the  assignee,  by 
evidence  independent  of  such  declarations. 
Cuyler  V.  McCartney,  supra. 

The  declarations  of  an  assignor  for  credit- 
ors tending  to  show  his  bad  faith,  made 
after  the  execution  and  delivery  of  the 
deed  of  assignment,  are  admissible  against 
the  assignee,  where  there  is  some  evidence 
that  both  parties  confederated  to  defraud 
the  creditors,  and  that  the  declarations 
were  made  while  engaged  in  the  prosecu- 
tion of  their  common  design.  Cox  v.  Vise, 
60  Ark.  283,  7  S.  W.  134. 

A  prima  facie  case  of  conspiracy  between 
an  assignor  for  creditors  and  the  assignee 
and  one  claiming  under  the  assignment,  to 
defraud  an  attaching  creditor,  is  sufficient 
to  let  in  the  declarations  of  the  assignor 
tending  to  show  the  intent  with  which  he 
acted,  though  made  after  the  assignment. 
Dodge  V.  Goodell,  16  R.  I.  48,  12  Atl.  236. 

And  the  existence  of  some,  although  very 
'slight,  evidence  of  complicity  between  as- 
signor and  assignee,  is  evidently  regarded 
in  Pier  v.  Duff,  63  Pa.  69,  as  accounting 
for  the  ruling  in  Irwin  v.  Keen,  3  Whart. 
347,  that  the  declarations  of  an  assignor 
for  creditors  tending  to  show  that  the  first 
preferred  creditor  was  not  such  in  fact,  and 
that  the  whole  arrangement  was  intended 
to  defraud  creditors,  were  admissible  in  a 
controversy  between  the  assignee  and  the 
judgment  creditors  of  the  assignor. 

The  declarations  of  an  assignor  for  cred- 
itors as  to  his  purpose,  although  made  after 
the  transfer,  are  admissible  against  the  as- 
signee if  made  while  the  assignor  remains 
in  possession  with  the  consent  of  the  as- 
signee.    Qidney  v.  Logan,  79  N.  C.  214. 

The  declarations  of  an  assignor  for  cred- 
itors as  to  his  object  in  making  the  assign- 
ment, made  by  him  after  execution,  but 
while  he  continued  in  possession  of  the 
property,  are  evidence  against  the  assignee 
and  creditors  claiming  under  the  assign- 
ment, where  such  assignment  is  attacked  as 
in  fraud  of  creditors.  Adams  v.  Davidson, 
30  N.  Y.  309. 

Statements  of  the  assignor  for  creditors 
as  to  his  intent,  made  after  the  assignment, 
were  not  rendered  admissible  on  behalf  of 
attaching  creditors  to  show  fraud  because 
they  were  made  before  the  schedule  of  the 
property  was  attached.  As  the  assignment 
was  valid  without  the  schedule,  the  assignee 
was  in  possession  before  the  statements 
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were   made.     Bates   t.  Ableman,   13   Wis. 
646. 

As  to  the  rule  where  the  declarations 
were  made  prior  to  the  transfer,  see  supra, 
ni.  a,  1,  Passavant  v.  Cantor,  62  Hun,  623, 
43  N.  Y.  S.  R.  247,  17  N.  Y.  Supp.  37. 

(e)  Taking  tUle  in  another'a  name. 

The  same  rules  apply  where  the  alleged 
fraud,  instead  of  taking  the  form  of  a  deed 
from  the  person  who  is  pharged  with  the 
intent  to  defeat,  delay,  and  defraud  his 
creditors,  was  a  conveyance  to  his  wife  of 
land  paid  for  by  him,  with  intent  thereby 
to  defraud  his  creditors.  The  reasons  for 
admitting  evidence  of  his  declarations  be- 
fore the  conveyance,  and  excluding  all  after 
that  point  of  time,  are  the  same  in  one 
mode  of  carryizig  out  the  alleged  fraud  as 
in  the  other.  Holbrook  v.  Holbrook,  113 
Mass.  74. 

The  declarations  of  a  husband  that  his 
reason  for  having  a  conveyance  from  a  third 
person  made  out  in  favor  of  his  wife  was 
because  times  were  hard,  and  he  wished  to 
secure  something  to  himself  and  to  make 
some  provision  for  his  family,  are  not  ad- 
missible against  the  wife  for  the  purpose 
of  invalidating  the  conveyance  as  in  fraud 
of  the  husband's  creditors,  where  they  were 
made  long  after  the  conveyance  and  in  the 
absence  of  the  wife.  Aldrich  v.  Earle,  13 
Gray,  678.  The  court  referred  to  the  well- 
settled  rule  that  the  declarations  of  the 
grantor,  made  subsequently  to  the  execu- 
tion and  delivery  of  a  deed,  are  inadmis- 
sible to  prove  that  the  title  of  his  grantee 
is  invalid  as  being  fraudulent  against  the 
creditors  of  the  grantor,  and  said:  ''The 
present  case  comes  within  this  rule.  The 
declarations  of  the  husband,  which  were  ad- 
mitted in  evidence,  were  made  long  after 
the  conveyance;  and  they  were  offered  not 
as  affecting  his  rights  or  interest  in  the 
estate,  or  as  the  declarations  of  a  party  to 
the  record,  but  for  the  purpose  of  impeach- 
ing the  title  which  his  wife  had  acquired 
under  his  deed.  This  title  was  in  her  own 
right,  though  acquired  through  his'  instru- 
mentality, and  was  held  independently  of 
her  husband.  He  had  no  legal  right  or 
power  to  control  or  affect  it  after  it  be- 
came vested  in  her.  There  is  nothing  in  the 
relation  of  husband  and  wife,  in  the  absence 
of  proof  of  agency  or  other  direct  authority, 
which  authorizes  the  husband  to  disparage, 
by  his  acts  or  declarations,  the  title  of 
his  wife  in  real  property  to  which  she  is 
entitled  in  her  own  right." 

The  declaration  of  a  father  that  he  had, 
at  a  previous  period,  acquired  land  in  the 
name  of  his  child,  with  the  intention  of 
defrauding  his  creditors,  is  not  admissible 
in  evidence  to  defeat  the  child's  title.  Coch- 
ran V.  McDowell,  16  111.  10. 

It  may  perhaps  be  admitted,  said  Mr. 
Chief  Justice  Robertson  in  Doyle  v.  Sleeper, 
1  Dana,  631,  that  where  an  insolvent  father 
purchased  land  and  took  title  to  it  in  the 
name  of  his  children,  his  subsequent  decla- 
nttions  that  he  had  the  title  so  conveyed  to 
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MTe  the  property  from  a  heavy  debt,  should 
not  operate  essentially  to  their  prejudice. 

Regardiog  a  husband  bidding  in  real  prop- 
erty for  his  wife  at  a  sherifrs  sale  as  the 
letl  grantor,  his  admissions  shortly  after 
the  ttJe,  that  he  bought  with  his  own 
money,  and  had  the  title  vested  in  his  wife 
for  the  express  purpose  of  defeating  a  trust 
deed  executed  by  him  upon  the  property, 
eoold  only  be  admissible  when  so  contem- 
poraneons  with  the  conveyance  as  to  con- 
ttitote  a  part  of  the  res  gesta,  or  upon 
proof  of  conspiracy  between  him  and  the 
wife.    Cameron  v.  Lewis,  59  Miss.  134. 

Bat  see  Smalley  v.  Lawrence,  9  Rob.  (La.) 
210,  where  the  court  said  that  the  declara- 
tions of  a  husband  who  purchased  certain 
lands  in  the  name  of  his  wife,  that  he  did 
M  to  screen  the  land  from  his  creditors, 
were  adnussible  in  evidence  to  prove  his 
frandnlent  intent,  and  that,  even  putting 
the  wife's  case  in  the  most  favorable  light 
by  atimtniing  that  the  husband  was  acting 
as  her  agent  in  making  the  purchase,  stiU 
she  wonld  be  bound  by  his  declarations. 

The  declarations  of  a  person  paying  the 
porehaae  price  for  land,  the  title  to  which 
was  taken  in  the  name  of  a  third  person, 
are  not  admissible  as  against  the  grantee 
when  made  subsequent  to  the  conveyance, 
to  show  the  nature  of  the  transaction  as 
being  one  to  defraud  the  former's  creditors, 
though  there  was  other  evidence  showing 
prima  facie  a  conspiracy  between  the  par- 
ties, since  this  would  only  bind  each  by 
such  declarations  of  the  other  as  consti- 
tuted a  part  of  res  gestce,  and  would  not 
make  subsequent  statements  of  the  nature 
of  the  transaction  evidence  against  anyone 
but  the  person  making  it.  Hubble  v.  Os- 
born,  31  Ind.  249. 

The  retention  of  possession  by  a  judg- 
ment debtor  after  an  ostensible  purchase  by 
his  dan^ter  at  a  sale  under  execution  is 
sufficient  to  let  in,  as  against  her  on  behalf 
of  her  father's  creditors,  his  declarations 
made  while  continuing  in  possession,  that 
the  arrangement  by  which  title  was  taken 
in  the  daughter's  name  was  "sham  work," 
and  was  l^cause  he  was  largely  involved 
as  surety,  and  desired  to  secure  a  home 
for  himself  and  his  daughter.  Richardson 
T.  Mounce,  19  S.  C.  477. 

Where  an  alleged  purchase  of  personal 
property  by  one  person  in  the  name  of 
another  is  attacked  as  a  fraud  upon  the 
former's  creditors,  his  declarations  while 
in  possession  of  the  property,  tending  to 
•how  a  fraadulent  intent,  are  admissible 
on  the  issue  of  his  intent;  but  such  decla- 
rations cannot  affect  the  other  party  to  the 
transaction,  unless  it  is  further  shown  that 
the  vendee  knew  and  participated  in  this 
mtent    Blake  v.  White,  13  N.  H.  267. 

Bat  see  Smith  t.  Tarbox,  70  Me.  127, 
holding  that  the  relation  of  vendor  and 
Tendee  does  not  exist  between  the  person 
pQrehasing  a  stock  of  goods  and  the  person 
whose  funds  are  alleg^  to  have  been  used 
in  the  purchase,  so  as  to  admit  the  latter's 
decUrations  while  in  possession  and  ap- 
parently carrying  on  the  business,  that  he' 
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was  in  trade  under  the  other's  name,  and 
that  the  transaction  was  for  the  sole  pur- 
pose of  protecting  him  against  his  creditors. 
The  court  attempted  to  distinguish  Blake 
V.  White,  supra,  on  the  theory  that  in  that 
case  the  relation  of  vendor  and  vendee  ex- 
isted, and  the  sale  being  alleged  to  be  fraud- 
ulent as  to  both  parties  to  it,  the  declara- 
tions of  each  became  material,  while  in  the 
present  case  the  declarations  were  only 
competent  evidence  against  the  person  mak- 
ing them  and  those  between  whom  and  him- 
self some  privity  of  interest  or  estate,  or 
some  collusion,  was  first  shown. 

2»  Bona  fides. 

The  declarations  of  the  grantor  subse- 
quent to  the  sale  are  not  admissible  to 
show  the  bona  fides  of  the  piu'chase.  Col- 
quitt V.  Thomas,  8  Ga.  258. 

The  same  principle  which  excludes  decla- 
rations of  the  grantor  tending  to  invali- 
date the  deed,  made  when  the  grantee  is 
not  present,  and  subsequent  to  the  execu- 
tion of  the  deed,  obtains  when  the  decla- 
rations are  offered  in  support  of  the  convey- 
ance. Pettibone  v.  Phelps,  13  Conn.  445,  35 
Am.  Dec.  88. 

A  vendor's  subsequent  declarations  as  to 
his  good  faith  are  not  admissible  in  a  con- 
troversy with  his  creditors.  Neeb  v.  Mc- 
Millan, 92  Iowa,  200,  60  N.  W.  612. 

The  court  in  Harwick  v.  Weddington,  73 
Iowa,  300,  34  N.  W.  868,  when  holding 
that  the  good  faith  of  the  debtor  who  has 
made  a  sale  and  conveyance  which  is  at- 
tacked as  in  fraud  of  creditors  cannot  be 
proved  by  his  declarations  that  a  certain 
debt  owed  by  him  was  honest  and  that  he 
intended  to  pay  every  cent  of  it,  apparently 
makes  no  discrimination  between  prior,  sub- 
sequent, and  contemporaneous  declarations. 

In  Buckingham  v.  Tyler,  74  Mich.  101,  41 
N.  W.  868,  it  was  held  by  a  divided  court 
that  the  subsequent  declarations  of  a  vend- 
or to  his  vendee  could  not  be  used  to  show 
the  good  faith  of  the  parties  in  making  the 
sale,  where  it  was  attacked  as  in  fraud 
of  the  vendor's  creditors. 

But,  a  letter  from  one  partner  to  a  cred- 
itor of  the  firm,  stating  that  the  firm  was 
unable  to  meet  its  paper  at  maturity,  and 
had  executed  a  chattel  mortgage  on  its 
stock  of  goods  for  such  creditor's  benefit, 
was  held  admissible,  in  Sweetzer  v.  Mead, 
5  Mich.  107,  on  behalf  of  the  latter  in  a 
controversy  with  other  creditors  of  the  firm, 
as  tending  to  show  that  the  true  intent  of 
the  mortgage  was  to  secure  an  actual  in- 
debtedness, and  not  to  make  a  mere  cover 
of  the  transaction. 

Evidence  of  a  statement  by  a  mortgagor 
that  the  mortgagee  had  loaned  him  money, 
and  had  a  right  under  the  mortgage  to  take 
possession  of  the  property  at  any  time,  is 
admissible  in  an  action  by  the  trustee  in 
bankruptcy  of  the  mortgagor  to  recover  pos- 
session of  the  property  from  the  mortgagee 
after  he  has  taken  possession  of  it  under 
his  mortgage,  as  being  a  declaration  against 
the  interests  of  the  plaintiff's  predecessor. 
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Mower  ▼.  McCarthy,  79  Vt.  142,  7  L.R.A. 
(N.S.)  418,  118  Am.  St.  Rep.  942,  64  Atl. 
578. 

The  vendor's  Bubsequent  declarations  of 
his  good  faith,  if  admissible  at  all  to  im- 
peach him,  when  he  has  testified  that  the 
sale  was  made  to  defraud  his  creditors,  are 
not  competent  unless  a  foundation  has  been 
laid  bj  calling  attention  to  the  time  and 
place.  Neeb  v.  McMillan,  supra.  See  also 
supra,  in.  b,  1  (a),  Bruce  v.  Bruce,  —  Tex. 
Civ.  App.  — ,  89  S.  W.  435  et  seq. 

W.  W.  N. 


IOWA  SUPRBME  COURT. 

PAUL  A.  KORAB,  Admr.,  etc.,  of  Elmer  A. 
Little,  Deceased,  Appt., 

V. 

CHICAGO,    ROCK   ISLAND,   &  PACIFIC 
RAILWAY  COMPANY. 

(149  Iowa,  711,  128  N.  W.  629.) 

Master  —  railroad  —  unblocked  switch 
—  negligence.  ^ 

1.  A  railroad  company  may  be  found  to 
be  negligent  in  maintaining  unblocked  frogs 


in  a  yard  where  employees  are  required  to 
move  about  in  switching  and  making  up 
trains. 

EMdence  —  presumption  of  care  —  per- 
son found  dead. 

2.  The  presumption  that  a  brakeman 
killed  on  a  railroad  track  while  in  the  per- 
formance of  his  duty,  without  any  witness 
of  the  accident}  was  in  the  exercise  of  rea- 
sonable care  for  his  self-preservation,  will, 
in  the  absence  of  evidence  to  the  contrary, 
support  a  finding  that  he  was  not  guilty  of 
negligence  which  will  prevent  holding  the 
railroad  company  liable  for  his  death. 

Servant  —  negligence  —  stepping     be- 
tween cars. 

3.  A  brakeman  is  not  negligent  as  mat- 
ter of  law  in  stepping  between  moving  cars 
in  the  switching  of  which  he  is  employed, 
so  as  to  prevent  holding  the  railroad  com- 
pany liable  for  his  death  in  case  he  is 
killed  by  a  negligent  act  of  the  company, 
and  there  is  no  witness  of  the  accident. 

Evidence  —  negligence  »  inspection  of 
train  —  going  between  moving  cars. 

4.  The  fact  that  a  train  was  inspected 
and  found  to  be  in  good  order  shortly  before 
a  brakeman  was  killed  by  going  between 
the  cars  while  in  motion  does  not  so  con- 
clusively show  that  there  was  no  occasion 


Note,  —  Negligence  of  employee  of  rail- 
road ien  stepping  hetween  moving 
cars. 

As  to  walking  in  front  of  moving  car  to 
prepare  coupling,  as  negligence,  see  note 
to  New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin, 
10  L.R.A.(N.S.)   881. 

General  rule. 

The  doctrine  that  the  question  of  a  serv- 
ant's contributory  negligence  in  stepping 
between  the  movins  cars  is  for  the  jury  to 
determine,  with  re&rence  to  all  the  circum- 
stances in  evidence,  is  sustained  both  by 
reason  and  by  weight  of  authority;  con- 
sequently, a  court  is  not  justified  in  de- 
claring as  a  matter  of  law  that  an  action 
for  injuries  is  not  maintainable  unless 
something  more  is  shown  than  that  the  serv- 
ant stepped  between  cars  while  in  motion. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Baker, 
33  C.  C.  A.  468,  63  U.  S.  App.  563,  91  Fed. 
224;  Masner  v.  Atchison,  T.  &  S.  F.  R.  Co. 
101  C.  C.  A.  244,  177  Fed.  618;  Norfolk 
&  W.  R.  Co.  V.  Hazelrigg,  107  C.  C.  A.  66, 
184  Fed.  828;  Chicago,  R.  I.  &  P.  R.  Co. 
▼.  Brown,  107  C.  C.  A.  300,  185  Fed.  80; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Flippo,  138 
Ala.  487,  35  So.  467;  Huggins  v.  Southern 
R.  Co.  148  Ala.  153,  41  So.  856;  Kansas 
City  Southern  R.  Co.  v.  Henrie,  87  Ark. 
443,  112  S.  W.  967;  Missouri  &  N.  A.  R. 
Co.  V.  Clayton,  97  Ark.  347,  133  S.  W. 
1124;  Fletcher  v.  Freeman-Smith  Lumber 
Co.  98  Ark.  202,  136  S.  W.  827;  Rebb  v. 
East  Tennessee,  V.  &  G.  R.  Co.  87  Ga.  631, 
13  S.  E.  566;  Ohio  &  M.  R.  Co.  v.  Wangelin, 
43  111.  App.  324;  Spaulding  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  98  Iowa,  205,  67  N. 
W.  227;  KoRAB  V.  Chicago,  R.  I.  &  P.  R. 
41  L.R,A.(N.S.) 


Co.;  St.  Louis  &  S.  F.  R.  Co.  v.  Keller,  10 
Kan.  App.  480,  62  Pac.  905;  Pecard  v.  Me- 
nominee River  Sugar  Co.  153  Mich.  84, 
116  N.  W.  532;  Eastman  v.  Lake  Shore  & 
M.  S.  R.  Co.  101  Mich.  697,  60  N.  W.  309; 
Ashman  v.  Flint  &  P.  M.  R.  Co.  90  Mich. 
667,  61  N.  W.  646;  Gardner  v.  Michigan  C. 
R.  Co.  68  Mich.  592,  26  N.  W.  301;  Gjorvad 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
116  Minn.  233,  133  N.  W.  609;  Matthews 
V.  New  Orleans  &  N.  E.  R.  Co.  93  Miss. 
325,  136  Am.  St.  Rep.  543,  47  So.  657  (not 
negligence  per  ae;  contrary  to  rules,  but 
rules  were  habitually  disregarded) ;  Bran- 
nock  V.  St.  Louis  &  S.  F.  R.  Co.  147  Mo. 
App.  301,  126  S.  W.  552;  Texas  &  N.  O. 
R.  Co.  V.  Conway,  44  Tex.  Civ.  App.  68,  98 
S.  W.  1070.  And  see  all  the  other  cases 
cited  later  in  this  note. 

In  one  case  it  has  been  ruled  that  a  com- 
plaint showing  that  the  cars  which  the 
plaintiff  was  trying  to  couple  when  he  was 
injured  were  in  motion  does  not  compel  the 
legal  conclusion  that  he  was  negligent. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Baker, 
33  C.  C.  A.  468,  63  U.  S.  App.  553,  91  Fed. 
224. 

A  court  ought  not  to  infer  negligence  in 
undertaking  to  couple  cars  in  motion,  where 
there  is  no  evidence  going  to  show  that  the 
speed  was  so  great  as  to  have  deterred  an 
ordinarily  courageous  brakeman  from  mak- 
ing the  coupling.  Ohio  &  M.  R.  Co.  v. 
Wangelin,  43  111.  App.  324. 

Where  a  brakeman,  while  endeavoring  to 
uncouple  moving  cars,  caught  his  foot  be- 
tween a  rail  and  a  crossing  plank  and  was 
run  over,  a  demurrer  to  the  evidence  should 
not  be  sustained,  if,  according  to  the  testi- 
mony, there  is  no  unvarying  practice  to 
indicate   the   propriety   or   impropriety   of 
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for  his  doing  bo  as  to  make  the  question  of 
his  negligence  in  so  doing  one  oi  law. 

Servant  —  brakeman  —  unblocked  frogs 

—  assumption  of  risk. 

5.  That  a  railroad  brakeman  continued 
in  his  employment  for  a  year  or  more  with 
knowledge  that  the  frogs  in  the  track  are 
unblocked,  does  not  establish  an  assump- 
tion of  risk  of  injury  therefrom  as  matter 
of  law. 

(November  21,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Johnson  Coun- 
ty entered  upon  a  directed  verdict  for  de- 
fendant in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  in- 
testate, which  was  alleged  to  have  been 
caused  by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Wade,  Dutcher,  &  Davis  for 

appellant. 

Messrs.  Carroll  Wright  and  J.  It.  Par- 
rlsh,  for  appellee: 

Deceased  was  guilty  of  negligence  which 
caused  his  death. 

Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  69 
Iowa,  163,  28  N.  W.  487;  Martensen  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  60  Iowa,  705,  15 
N.  W.  669;  Haggerty  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.  90  Iowa,  405,  67  N.  W. 
896;  Sedgwick  v.  Illinois  C.  R.  Co.  76 
Iowa,  340,  41  N.  W.  35;  Gibbons  v.  Chi- 
cago, B.  &  Q.  R.  Co.  66  Iowa,  281,  23  N. 
W.  644;  Haynes  v.  Ft.  Dodge  &  O.  R  Co. 
118  Iowa,  393,  92  N.  W.  67;  Ferguson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  100  Iowa,  733, 
69  N.  W.  1026;  Kelsey  v.  Chicago  &  N.  W. 
R.  Co.  106  Iowa,  253,  76  N.  W.  670;   Dil- 


what  he  was  doing.  St.  Louis  &  S.  F.  R. 
Co.  v.  Keller,  10  Kan.  App.  480,  62  Pac. 
906.  Compare  Spaulding  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  98  Iowa,  205,  67  N.  W. 
227,  where  a  verdict  for  the  plaintiff  was 
upheld  for  the  reason  that  the  evidence  was 
conflicting  as  to  whether  the  act  was  neg- 
ligent or  not. 

Recovery  is  allowed  even  in  those  cases 
in  which  the  servant  finds  considerable  dif- 
iiculty  in  extracting  a  coupling  pin,  and  is 
thus  subjected  to  danger  for  an  unusually 
long  time,  and  under  unusually  hazardous 
conditions. 

As  where  a  switchman  went  between  cars 
to  uncouple  them  while  in  slow  motion,  and 
used  a  stone  as  he  walked  along  to  loosen 
the  pin.  Curtis  v.  Chicago  &  N.  W.  R.  Co. 
95  Wis.  460,  70  N.  W.  666. 

Or  where  a  switchman  attempted  to  make 
the  coupling  as  directed,  but,  owing  to  the 
fact  that  he  could  not  pull  out  the  car 
pin,  or  for  some  other  cause,  did  not  suc- 
ceed, and  followed  the  cars  as  they  moved 
on.  trying  to  remove  the  pin,  until  his  foot 
caught  and  he  w*as  run  over.  Illinois  C. 
R.  Co.  V.  Cozby,  174  111.  109,  60  N.  E.  1011, 
affirming  69  111.  App.  256. 

Or  where  a  switchman  walked  between 
slowly  moving  cars  while  attempting  to 
withdraw  a  coupling  pin,  and  caught  his 
foot  in  a  defective  frog  of  a  switch.  Inter- 
national &  G.  N.  R.  Co.  V.  Turner,  —  Tex. 
Civ.  App.  — ,  43  S.  W.  660. 

Or  where  a  switchman  walked  along 
ahead  of  a  slowly  moving  car,  to  adjust 
the  coupling  pin,  for  the  purpose  of  making 
a  coupling  with  a  standing  car.  Rifley  v. 
Minneapolis  &  St.  L.  R.  Co. -72  Minn.  469, 
75  X.  W.  704  (slipped  on  ridge  of  ice). 

The  doctrine  that  an  employee  is  not 
guilty  of  negligence  as  a  matter  of  law  in 
stepping'  between  moving  cars  appears  to 
be  the  only  fair  one  in  view  of  the  fact 
that  this  method  of  coupling  cars,  if  not 
adopted  from  absolute  necessity,  is  at  all 
events  suggested  and  induced  by  the  con- 
ditions under  which  such  work  is  done. 

In  one  case  \t  is  said  that  the  act  of 
coupling  ears  while  in  motion  is  not  neg- 
41  L.R.A.(N.S.) 
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ligence,  as  it  can  scarcely  be  done  otherwise. 
Plank  V.  New  York  C.  &  H.  R.  R.  Co.  60 
N.  Y.  607. 

Cases  illustrating  non-negligent  conditions. 

The  following  cases  illustrate  the  condi- 
tions generally  under  which  the  courts  have 
held  that  it  was  not  negligence  as  a  matter 
of  law  for  trainman  to  step  between  moving 
cars : 

It  is  error  to  hold,  as  a  matter  of  law, 
that  a  brakeman  who,  in  the  course  of  his 
employment,  goes  between  cars  moving  at 
the  rate  of  4  or  6  miles  an  hour,  is  guilty 
of  negligence.  O'Neill  v.  Chicago,  R.  I.  & 
P.  R.  .Co.  62  Neb.  358,  60  L.R.A.  443,  86 
N.  W.  1098. 

A  special  finding  that  plaintiff  was  killed 
while  uncoupling  cars  which  were  going  at 
the  rate  of  4  miles  per  hour,  he  all  the  time 
knowing  that  the  train  was  soon  to  stop, 
when  he  could  have  performed  the  task 
safely,  which,  however,  was  not  unusually 
hazardous  as  performed,  is  not  inconsistent 
with  a  general  verdict  for  plaintiff.  Ham- 
mer V.  Chicago,  R.  I.  &  P.  R.  Co.  61  Iowa, 
66,  15  N.  W.  597. 

A  special  finding  to  the  effect  that  a 
brakeman,  while  walking  in  front  of  a 
slowly  backing  train,  discovered  that  the 
car  to  which  it  was  to  be  coupled  was  mov- 
ing towards  him;  that,  upon  ascertaining 
this  fact,  he  did  not  step  out  at  once  from 
between  the  rails,  but  remained  in  front  of 
the  train  until  it  was  on  the  point  of  meet- 
ing the  car;  and  that,  upon  his  then  at- 
tempting to  get  out  of  the  way,  he  stepped 
into  a  ditch,  and,  stumbling,  threw  his  hand 
on  the  drawbar,  where  it  was  crushed  by 
the  other  car, — does  not  necessarily  show 
that  he  was  negligent,  where  there  is  noth- 
ing to  show  the  rates  at  which  the  train 
and  the  car  were  moving,  and,  so  far  as 
appears,  he  did  not  know  of  the  additional 
danger  created  by  the  ditch.  Baird  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  61  Iowa,  359,  13  N. 
W.  731,  16  N.  W.  207,  first  appeal,  66  Iowa, 
121,  7  N.  W.  460. 

Whether  or  not  ft  switchroftn  18  guilty  of 
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Ion  ▼.  Iowa  C.  R.  Co.  118  Iowa,  645,  92 
N.  W.  855;  Baker  v.  Chicago,  R.  L  &  P. 
R.  Ca  95  Iowa,  163,  63  N.  W.  667;  Ames 
V.  Waterloo  &  C^  F.  Rapid  Transit  Co.  120 
Iowa,  640,  96  N.  W.  161. 

Verdicta  must  have  evidence  to  support 
them,  and  must  be  founded  on  more  than 
theory  or  supposition. 

Bothwell  ▼.  Chicago,  M.  &  St.  P.  R. 
Oo.  59  Iowa,  194,  13  N.  W.  78;  O'Connor 
V,  Chicago,  R.  I.  &  P.  R.  Co.  129  Iowa, 
636,  106  N.  W.  161;  Neal  v.  Chicago,  R.  I. 
&  P.  R.  Co.  129  Iowa,  6,  2  L.R.A.(N.S.) 
905,  105  N.  W.  197;  Gibson  v.  Iowa  C.  R. 
Co.  136  Iowa,  416,  113  N.  W.  927;  Tib- 
bitts  ▼.  Mason  City  &  Ft  D.  R.  Co.  138 
Iowa,  178,  115  N.  W.  1021;  Bryce  ▼.  Chi- 
cago, M.  &  St.  P.  R.  Co.  129  Iowa,  342, 


105  N.  W.  497;  Wheelan  ▼.  Chicago,  M.  ft 
St  P.  R.  Co.  86  Iowa,  167,  52  N.  W.  119. 

Deceased  assumed  the  risk  of  injury. 

Worden  v.  Humeston  &  S.  R.  Co.  72 
fowa,  207,  33  N.  W.  629;  McEee  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  83  Iowa,  616,  13  L.R.A. 
817,  50  N.  W.  209;  Wells  v.  Burlington, 
C.  R.  ft  N.  R.  Co.  56  Iowa,  524,  9  N.  W. 
364;  Scott  v.  Darby  Coal  Co.  90  Iowa,  689, 
57  N.  W.  619;  Mayes  v.  Chicago,  R  I.  ft  P. 
R.  Co.  63  Iowa,  562,  14  N.  W.  340,  19  N. 
W.  680;  Muldowney  v.  Illinois  C.  R.  Co. 
39  Iowa,  615. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

Elmer  A.  Little  entered  the  employment 
of  the  defendant  railway  company  on  Sep- 


negligence  in  attempting  to  uncouple  cars 
moving  at  the  rate  of  2  or  3  miles  an  hour, 
in  violation  of  a  formal  rule  of  the  company, 
which,  however,  has  been  in  effect  abrogated 
by  habitual  violation  with  the  company's 
acquiescence,  is  a  question  for  the  jury. 
Wright  V.  Southern  P.  Co.  14  Utah,  383, 
46  Pac.  374. 

Where  a  company  has  a  rule  permitting 
employees  to  go  in  between  cars' when  they 
are  moving  at  a  safe  rate  of  speed,  which 
is  shown  not  to  have  been  exceeded  at  the 
time  of  the  accident,  a  brakeman  injured 
by  stepping  into  a  ditch  cannot  be  held  neg- 
ligent as  matter  of  law,  because  he  walked 
between  the  cars,  if  it  appears  that  he  had 
no  knowledge  of  the  ditch.  Hollenbeck  v. 
Missouri  P.  R.  Co.  141  Mo.  97,  38  .S.  W. 
723,  affirmed  in  banc  in  141  Mo.  113,  41 
8.  W.  887.  The  cars  in  this  case  were  mov- 
ing at  a  rate  of  3  or  4  miles  an  hour,  which, 
according  to  the  testimony  of  experienced 
railroad  men,  was  a  reasonably  safe  rate 
of  speed. 

A  railroad  brakeman  is  not,  as  matter  of 
law,  guilty  of  negligence  in  going  on  the 
'  track  in  front  of  cars  moving  about  3  miles 
an  hour,  for  the  purpose  of  putting  a  link 
in  the  drawhead  of  a  car.  Carrier  v.  Union 
P.  R.  Co.  68  Kan.  816,  50  Pac.  873. 

A  brakeman  is  not,  as  matter  of  law, 
ffuilty  of  negligence  in  stej^ping  from  a  plat- 
form 2  feet  from  the  railroad  track,  and 
walking  between  the  rails  in  front  of  a 
slowly  moving  car  which  he  is  about  to 
couple  to  another.  Bird  v.  Long  Island  R. 
Co.  11  App.  Div.  134,  42  N.  Y.  Supp.  888. 


Qualification  of  rule  where  conditions  are 

dangerous. 

But  this  doctrine  is,  of  course,  qualified 
to  the  servant's  disadvantage  where  the 
inference  is  unavoidable  that  the  speed  at 
which  the  cars  were  moving  was  so  great 
that  no  prudent  man  would  have  attempted 
to  couple  or  uncouple  them,  or  where  the 
testimony  induces  some  other  element  which 
points  to  the  same  conclusion. 

A  switchman  i^,  as  a  matter  of  law, 
41  L.R.A.(N.S.y  • 


^ilty  of  contributor^r  negligence  preclud- 
ing recovery  for  injuries  to  his  hand  from 
being  caught  between  the  deadwoods  of  two 
cars,  in  attempting  to  make  the  coupling 
with  a  short  stick,  without  observing  the 
speed  of  the  moving  car,  which  he  had  rea- 
son to  believe  had  been  kicked  onto  the 
switch,  and  whose  speed  therefore  could  not 
be  regulated,  where  he  knew  that  it  was 
particularly  dangerous  to  make  a  coupling 
in  that  manner,  and  there  was  no  emergency 
to  render  it  necessary.  Southern  R.  Co. 
V.  Arnold,  114  Ala.  183,  21  So.  954. 

A  brakeman  who  remains  between  the 
deadwoods  after  uncoupling  an  empty  car 
from  the  end  of  a  train  which  was  moving 
down  a  grade  in  front  of  an  engine  is  neg- 
ligent, as  he  ought  to  comprehend  that  the 
loaded  cars  remaining  with  the  engine 
would  descend  the  grade  more  rapidly  &an 
one  detached  by  him.  Alabama  G.  S.  R. 
Co.  ¥.  Ritchie,  111  Ala.  297,  20  So.  49. 

A  brakeman  who  attempts  to  pull  out  a 
coupling  pin  while  standing  on  the  dead- 
wood  of  a  car  on  a  train  moving  about  14 
miles  an  hour  is  guilty  of  contributory 
negligence.  Kroy  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  32  Iowa,  357.  And  see  Marsh  v.  South 
Carolina  R.  Co.  56  Ga.  274  (employee 
rushed  between  cars  to  uncouple  them  while 
in  rapid  motion). 

A  brakeman  who,  while  attempting  to 
couple  cars  in  motion,  stands  in  such  a  po- 
sition as  to  be  crushed  between  the  draW- 
heads,  is  negligent.  Caldwell  v.  Missouri  P. 
R.  Co.  181  Mo.  455,  80  S.  W.  897. 

A  brakeman  in  charge  of  the  movements 
of  his  train,  who,  without  signaling  to  slow 
up  after  once  attempting  to  uncouple  cars 
while  moving  at  about  5  miles  an  hour, 
makes  the  second  attempt  and  is  killed,  is 
guilty  of  negligence  which  will  prevent  re- 
covery for  his  death,  even  if  the  railroad 
company  was  negligent  in  leaving  a  guard 
rail  unblocked.  Towner  v.  Missouri  P.  R 
Co.  52  Mo.  App.  648. 

In  Houston  ft  T.  C.  R.  Co.  ▼.  Oram,  — 
Tex.  Civ.  App.  —,  92  S.  W.  1029,  it  was 
held  that  it  was  negligent  for  a  switchman 
to  step  between  moving  cars  where  he  knew 
that  he  was  in  close  proximity  to  a  switch, 
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fcember  6,  1906,  and  continued  therein  un- 
til his  death  on  or  about  October  10,  1907. 
His  seryicQ  was  principally  as  brakeman  on 
freight  trains,  but  he  was  occasionally,  for 
a  day  or  two  at  a  time,  sent  out  as  flagman 
<ni  passenger  trains.  His  freight  runs  as  a 
rule  were  between  Sylvia,  Illinois,  and  Val- 
1^  Junction,  Iowa.  At  the  time  of  his  de- 
cease he  was  acting  as  rear  brakeman  on  a 
freight  train  known  as  "Extra  1649  West." 
The  accident  occurred  within  the  limits  of 
the  station  yards  at  Oxford,  Iowa.  The 
train  reached  Oxford  at  9:40  o'clock  p.  M., 
and  headed  in  upon  a  side  track  to  permit 
the  passage  of  an  east-bound  train  then 
nearly  due.  The  freight  train  was  made  up 
of  thirty  nine  cars,  and  when  it  came  to 
a  stop  scnnething  more  than  one  half  of  its 


length  extended  eastward  from  the  station 
platform.  There  was  no  switching  of  cars, 
but  the  train  was  cut  at  the  public  crossing 
west  of  the  station.  This  work  was  attend- 
ed to  by  the  head  brakeman,  who  had  been 
riding  at  the  front.  When  the  train 
stopped,  the  conductor  and  the  deceased 
left  the  caboose  and  walked  west  to  the 
station  platform,  where  they  remained  a 
few  minutes,  until  the  train  moving  east 
had  passed,  and  then,  learning  that  the 
block  was  clear,  the  train  was  recoupled 
by  the  head  brakeman  and  signal  given  to 
start.  As  the  train  began  to  move  west- 
ward, the  conductor  remained  upon  the 
platform  to  board  the  caboose  as  it  passed, 
and  the  deceased  walked  westward  in  the 
direction  of  the  west  switch,  which  it  was 


and  must  travel  over  the  switch  before  he 
ooold  come  from  between  the  cars. 

An  employee  who  knew  of  the  location 
and  condition  of  an  unsafe  cattle  guard  was, 
as  a  matter  of  law,  ^ilty  of  contributory 
negligence  where,  while  attempting  to  pull 
a  coupling  pin,  he  walked  between  two  mov- 
ing ears,  and  fell  into  the  cattle  guard  and 
was  run  over.  Ford  v.  Chicago,  R.  I.  &  P. 
R-  Co.  106  Iowa,  86,  75  N.  W.  650,  revers- 
ing on  rehearing  71  N.  W.  332,  first  appeal, 
91  Iowa,  179,  24  L.R.A.  657,  59  N.  W.  5. 

A  switchman  is,  as  a  matter  of  law,  guil- 
ty of  contributory  negligence  precluding  re- 
covery for  injuries  resulting  from  one  of  his 
feet  being  caught  between  the  rails  at  a 
switch,  and  his  being  run  over  by  the  cars, 
where,  with  knowledge  that  the  cars  were 
approaching  the  switch,  and  that  there  was 
no  one  present  to  signal  the  engineer  to 
stop  in  case  of  danger  to  him,  he  continued 
to  walk  between  two  cars  while  attempt- 
ing to  draw  the  coupling  pin,  which  resisted 
his  efforts.  (Speed  of  train  not  a  factor 
here.)  Crawford  v.  Houston  &  T.  C.  R.  Co. 
89  Tex.  89,  33  S.  W.  534. 

A  brakeman  who  attempts  to  change  the 
link  on  an  engine  while  it  Is  in  motion  on  a 
side  track  known  to  him  to  be  unballasted 
is  n^ligent.  Pennsylvania  Co.  v.  Hankey, 
93  ni.  580. 

A  brakeman  who,  knowing  that  a  switch 
or  storage  track  is  not  ballasted,  and  hav- 
ing full  control  of  the  movements  of  the 
engine,  instead  of  stopping  it  or  having  it 
moved  so  slowly  that  no  accident  could  be- 
fall him,  jumps  from  the  brake  beam  at  the 
rear  of  the  tender  while  the  engine  is  back- 
ing, to  make  a  coupling,  and  attempts  to 
remove  the  link  from  the  drawhead  while 
walking  slowly  backward,  and  is  injured 
by  having  his  foot  caught  between  the  ties, 
— is  guilty  of  contributory  negligence.  Fin- 
nell  V.  Delaware,  L.  &  W.  R.  Co.  129  N.  Y. 
669,  29  N.  E.  825.. 

A  brakeman  who,  while  engaged  in  coup- 
ling freight  cars,  goes  on  a  track  covered 
with  snow,  a  few  feet  in  front  of  an  ap- 
proaching train,  for  the  purpose  of  insert- 
ing a  link  in  the  drawhead  of  the  nearest 
moving  car  when  it  should  reach  him,  is 
41  L.&A.(N.S.) 


negligent.     Carrier  v.  Union  P.  R.  Co.  61 
Kan.  447,  69  Pac.  1076. 

A  brakeman's  negligence  in  attempting 
to  uncouple  cars  while  in  motion,  knowing 
the  absence  of  a  hand-hold  on  the  car,  pre- 
vents his  recovery  from  the  company  for 
an  injury  caused  by  a  defective  roadbed 
and  the  lack  of  such  hand-hpld.  Ohio  &  M. 
R.  Co.  V.  Bass,  36  111.  App.  126. 

In  one  case  it  was  declared  that  a  peti- 
tion which  alleged  that  a  foreman  of  a 
switching  crew  was  compelled,  in  the  per- 
formance of  his  duties,  to  cut  off  three 
cars  while  a  train  was  in  motion,  and  was 
injured  by  the  unballasted  condition  of  the 
track,  was  demurrable,  as  there  was  no 
averment  with  regard  to  the  rate  at  which 
the  train  was  moving,  nor  any  statement 
that  he  was  compelled,  either  by  duty,  or 
by  an  order,  or  bv  the  necessity  of  the  case, 
to  go  between  the  cars  while  in  motion. 
Parrott  v.  New  Orleans  &  N.  E.  R.  Co.  62 
Fed.  562. 

In  Lake  Erie  &  W.  R.  Co.  v.  Craig,  19 
C.  C.  A.  631,  37  U.  S.  App.  654,  73  Fed. 
642,  it  was  held  that  one  wno  goes  between 
cars  running  about  6  miles  an  hour,  to  un- 
couple them,  on  a  dark  night  when  the 
ground  is  frozen,  with  snow  upon  it,  at  a 
point  where  the  tracks  interlace  and  the 
ties  project  above  the  ground,  which  is 
usually  moist  and  likely  to  be  slippery,  es- 
pecially when  he  has  just  given  his  signal 
to  the  engineer  for  a  hard  kick  of  the  cars, 
is  not,  as  matter  of  law,  free  from  negli- 
gence; and  that  the  question  whether  he 
was  entitled  to  reoovei;  should  have  been 
submitted  to  the  jury. 

If  the  servant  fails  to  use  an  apparatus 
provided  by  the  company  for  the  special 
purpose  of  enabling  him  to  couple  or  un- 
couple moving  cars  without  going  between 
them,  he  is  guilty  of  contributory  negli- 
gence. Morris  v.  Duluth,  S.  S.  &  A.  R.  Co. 
47  C.  C.  A.  661,  108  Fed.  747  (coupling 
lever  on  one  side  defective,  but  plaintiff 
failed  to  go  around  the  car  to  use  lever 
on  other  side) ;  Wight  v.  Michigan  C.  R.  Co. 
161  Mich.  216,  126  N.  W.  414;  Union  P.  R. 
Co.  V.  Bradv,  88  C.  C.  A.  670,  161  Fed.  719; 
Gilbert  v.  idhicago,  R.  I.  &  P.  R.  Co.  123 
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his  duty  to  close  after  the  train  had  passed 
out.  From  that  moment  no  witness  again 
saw  him  alive.  As  the  caboose  pulled 
through  the  west  switch,  the  conductor,  not 
seeing  deceased,  and  supposing  that  he  had 
climbed  upon  a  car  nearer  the  engine,  closed 
the  switch  himself,  but  soon  thereafter, 
failing  to  find  the  missing  brakeman,  and 
fearing  that  he  had  met  with  an  accident, 
stopped  the  train,  and,  moving  back  upon 
the  side  track  which  they  had  just  vacated, 
discovered  his  dead  body.  His  foot,  severed 
from  his  body,  was  found  wedged  or  fast  in 
a  guard  rail  somewhere  from  80  to  100  feet 
from  the  west  end  of  the  station  platform, 
and  the  rest  of  his  mangled  remains  a  short 
distance  further  west  and  on  the  south  side 
of  the'  track.  East  of  the  guard  rail  and 
just  south  of  the  side  track  was  a  loose  and 
irregular  pile  of  boards,  the  magnitude  and 
exact  location  of  which  is  variously  stated 
by  the  witnesses.  There  is  also  a  difference 
in  statements  whether  this  pile  was  so  close 
to  the  track  as  to  obstruct  the  passage  of 
one  walking  along  the  side  of  a  moving 
freight  train. 

Plaintiff,  as  administrator  of  the  estate 
of  the  deceased,  brings  this  action,  founding 
his  claim  for  the  recovery  of  the  damages 
on  the  claim  that  the  death  of  his  intestate 
was  occasioned  by  the  company's  negligence 
in  failing  to  block  or  otherwise  protect  the 
opening  between  the  guard  and  main  rail 
thereby  creating  a  dangerous  trap,  in  which 
the  deceased,  while  engaged  in  the  line  of 
his  duty,  was  caught,  and  without  contrib- 
utory fault  on  his  part,  was  killed.  It  is 
also  charged  that  defendant  negligently  per- 


mitted the  track  to  bec<»ne  obstructed  by 
a  pile  of  boards,  and  that,  by  reason  there- 
of, deceased,  in  some  manner  unknown,  fell 
upon  or  from  such  obstruction  between  the 
moving  cars,  where  he  met  his  death.  The 
defendant  denies  the  allegations  of  the  peti- 
tion, and  further  pleads  that  deceased  had 
been  in  its  train  service  for  a  year  or  more, 
and  knew  that  its  frogs  and  guard  rails, 
and  particularly  the  one  where  the  injury 
occurred,  were  not  blocked  or  guarded,  and 
that  he  had  thereby  assumed  the  risk  in- 
cident to  such  condition.  A  jury  having 
been  impaneled  for  the  trial  of  the  cause, 
the  testimony  offered  tended  to  establish 
a  state  of  facts  substantially  as  above  in- 
dicated. 

The  parties  having  rested,  the  defendant 
moved  for  a  directed  verdict  in  its  favor  on 
the  following  grounds:  (1)  Failure  of  evi- 
dence to  sustain  the  charge  of  negligence 
made  against  the  defendant;  (2)  failure  to 
show  absence  of  contributor  negligence  on 
part  of  deceased;  (3)  entire  absence  of  evi- 
dence as  to  what  deceased  was  doing  at  the 
time  of  the  accident,  and  as  to  what  cause 
the  injury,  absence  of  evidence  that  he  was 
then  engaged  in  the  line  of  his  duty,  and 
no  showing  of  circumstances  indicating  neg- 
ligence with  respect  to  anything  causing  the 
death  of  the  deceased;  and  (4)  that,  as  a 
matter  of  law,  deceased  should  be  held  to 
have  assumed  the  risk  of  injury  from  the 
unblocked  g^ard  rail.  The  foregoing  mo- 
tion was  sustained  generally,  a  directed 
verdict  returned  for  defendant,  and  from 
the  judgment  entered  thereon  the  plaintiff 
appeals. 


Fed.  832,  affirmed  in  63  C.  C.  A.  27,  128 
Fed.  529;  Brannock  v.  St.  Louis  &  S.  F.  R. 
Co.  147  Mo.  App.  301,  126  S.  W.  552. 

Doctrine   that  stepping  between   moving 
cars  is  negligence  per  ae. 

In  one  case  a  Federal  judge  seems  to  have 
assumed  in  his  charge  that  whatever  the 
circumstances  involved  may  be,  the  act 
of  attempting  to  couple  or  uncouple  cars  in 
motion  is  negligent  as  a  matter  of  law. 
Hudson  V.  Charleston,  C.  &  C.  R.  Co.  55 
Fed.  248. 

There  is  also  authority  for  the  view  that 
this  act  may  be  pronounced  culpable  by  a 
court  wherever  it  is  done  for  tiie  purpose 
of  saving  a  little  time.  Peoria,  D.  &  E.  R. 
Co. V.Ross,  55  111.  App.  638  (movement  was 
only  at  the  rate  of  2  miles  an  hour).  In 
this  case,  however,  there  was  an  especially 
dangerous  situation,  because  a  car  was  to 
be  uncoupled  from  the  drawbar  of  an  en- 
gine. Unless  this  circumstance  is  assumed 
to  be  a  controlling  and  differentiating  fac- 
tor, the  case  is  opposed  to  Hammer  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  61  Iowa,  56,  15  N.  W. 
597. 

An  employee  who  goes  b^tW^P  t^©  pilot 
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of  a  moving  engine  and  the  car  to  which 
it  is  attached,  for  the  purpose  of  uncoupling 
them,  is  negligent  if  *it  is  apparent  that  he 
can  perform  the  work  in^ithout  putting  him- 
self in  that  position.  Mobile  &  0.  R.  Co. 
V.  George,  94  Ala.  199,  10  So.  145,  second 
appeal,  109  Ala.  245,  19  So.  784. 

Some  courts  seem  to  favor  the  doctrine 
that  it  is  for  the  jury  to  say  whether  the 
dangers  of  uncoupling  cars  while  they  are 
in  motion  are  greater  than  those  of  un- 
coupling them  while  they  are  stationary, 
and  that  the  inference  of  negligence  is  per- 
emptory if  it  is  thus  found,  as  a  matter  of 
fact,  that  the  former  method  is  the  more 
hazardous.  Peoria,  D.  &  E.  R.  Co.  v.  Puck- 
ett,  42  111.  App.  642,  second  appeal,  52 
111.  App.  223  (brakeman  fell  into  cattle 
guard);  Henderson  v.  Coons,  31  111.  App. 
75  (similar  accident).  But  if  this  is  really 
the  effect  of  the  cases  cited,  they  are  incon- 
sistent with  the  general  principle  which 
declares  that  the  essence  of  the  culpability 
which  is  inferred  from  the  selection  of  the 
more  unsafe  of  two  courses  is  that  the 
course  selected  was  positively  unsafe,  and 
not  merely  that  the  other  course  was  the 
safer.  W.  M.  G. 
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The  ruling  of  the  trial  court  implies  a 
finding  as  a  matter  of  law:  (1)  That  the 
defendant  was  not  negligent  as  charged ;  or 
(2)  that,  if  n^ligent,  the  death  of  deceased 
did  not  result  therefrom;  or  (3)  that  there 
is  no  evidence  of  due  care  by  the  deceased 
for  his  own  safety;  or  (4)  that  deceased 
had  assumed  the  risk  of  defendant's  negli- 
gence, if  any,  with  respect  to  the  matters 
complained  of   in   the  petition. 

1.  The  admitted  facts  make  it  practical- 
ly certain  that  deceased,  while  walking  or 
running  by  the  side  of  the  moving  train  in 
the  direction  of  the  switch  he  was  e3q)ected 
to  close,  stepped  between  the  ends  of  the 
moving  cars  for  some  purpose  not  disclosed 
by  the  evidence,  and,  catching  his  foot  in 
the  unblocked  guard,  was  quickly  drawn 
under  the  wheels.  There  is  no  claim  on  the 
part  of  appellee  that  frogs  or  guards  of  this 
kind  are  not  a  source  of  peril  to  trainmen 
having  occasion  to  walk  over  them  in  the 
performance  of  their  duties;  nor  is  it 
claimed  that  such  peril  may  not  be  measur- 
ably removed  or  lessened  by  the  use  of 
blocks  or  wedges  for  that  purpose.  Indeed, 
it  appears  from  appellee's  evidence  that 
blocks  were  formerly  in  use  in  its  station 
yards,  but  for  some  reason  not  explained, 
had  for  a  considerable  period  been  aban- 
doned. Service  of  trainmen  and  switchmen 
in  railway  station  yards  is  essentially  dan- 
gerous at  best;  but  it  is  incumbent  upon 
the  companies  operating  them  to  use  rea- 
sonable care  to  make  them  as  safe  for 
their  employees  as  is  consistent  with  the 
proper  operation  of  their  roads.  In  the 
making  up  of  trains,  and  the  handling,  mov- 
ing, and  switching  of  cars,  trainmen  are  re- 
quired to  walk  upon  and  over  the  yard 
tracks  at  all  times  of  the  day  and  night, 
and  ordinarily  they  must  of  necessity  move 
with  quickness  and  celerity  from  point  to 
point,  making  it  quite  impossible  that  in 
every  instance  they  should  carefully  sur- 
vey their  path,  or  give  close  attention  to 
the  planting  of  each  footstep.  They  may 
rightfully  depend  to  some  degree  upon  their 
employers  to  perform  their  duty  to  keep 
the  surface  of  the  yards  free  from  all 
perils  not  inherent  in  the  reasonable  con- 
struction of  the  road  and  prosecution  of  the 
business  for  w^ich  they  are  intended. 
Sankey  v.  Chicago,  R.  I.  &  P.  R.  Co.  118 
Iowa,  39,  91  N.  W.  820;  Fish  v.  Illinois 
C.  R.  Co.  96  Iowa,  702,  65  N.  W.  995; 
Trott  V.  Chicago,  R.  I.  &  P.  R.  Co.  115 
Iowa,  80,  86  N.  W.  33,  87  N.  W.  722.  We 
are  therefore  of  the  opinion  that,  upon  the 
conceded  facts,  a  finding  of  the  jury  that 
defendant  was  negligent  in  failing  to  block 
or  protect  the  frog  in  question  would  have 
sufficient  support  in  the  record.  That  the 
existence  of  the  unblocked  frog  was  the ' 
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proximate  cause,  or,  at  least  a  proximate 
cause,  of  the  death  of  deceased,  is  too  clear 
to  require  argument. 

2.  The  debatable  ground  in  the  case,  and 
the  one  upon  which  we  may  assume  the 
trial  court  felt  compelled  to  hold  against 
thQ  right  of  recovery,  is  upon  the  question 
whether  the  appellant  sufficiently  negatived 
the  existence  of  contributory  negligence  on 
part  of  the  deceased.  It  is  strenuously  con- 
tended by  appellee  that  there  is  no  show- 
ing whatever  of  the  reason  or  cause  which 
led  deceased  to  step  between  the  cars  upon 
the  frog;  that  there  is  no  evidence  that  in 
doing  so  he  was  acting  in  the  line  of  his 
duty,  or  was  in  any  manner  using  care  for 
his  own  safety;  but,  on  the  contrary,  the 
very  fact  that  he  did  step  into  such  place 
of  danger  shows  conclusively  his  contribu- 
tory negligence.  Some  of  these  propositions 
ignore  rules  which  have  been  thoroughly 
settled  by  this  court.  As  has  already  been 
noted,  no  living  witness  appears  to  testify 
as  to  the  acts,  nK>vements,  or  conduct  of 
the  deceased  from  the  time  he  disappeared 
in  the  direction  of  the  switch  until  he  met 
his  death  a  brief  moment  later.  At  that 
time  he  was  in  the  performance  of  his  duty 
in  the  appellee's  service,  and  there  is  no 
suggestion  that  he  was  not  also  exercising 
reasonable  care  for  his  safety.  Under  such 
circumstances  the  appellant,  as  adminis- 
trator, is  entitled  to  the  benefit  of  the  pre- 
sumption that  deceased,  moved  by  love  of 
life  and  the  ordinary  instinct  of  self -pro- 
tection and  self-preservation  which  is  char- 
acteristic of  living  reasoning  beings,  was 
in  the  exercise  of  reasonable  care  to  that 
end.  Dalton  v.  Chicago,  R.  I.  &  P.  R.  Co. 
104  Iowa,  26,  73  N.  W.  349;  Hopkinson 
V.  Knapp  &  S.  Co.  92  Iowa,  328,  60  N.  W. 
653;  Spaulding  v.  Chicago,  St.  P.  &  K.  C.  R. 
Co.  98  Iowa,  205,  67  N.  W.  227;  Schnee  v. 
Dubuque,  122  Iowa,  459,  98  N.  W.  298; 
Ellis  V.  Republic  Oil  Co.  133  Iowa,  11,  110 
N.  W.  20;  Lunde  v.  Cudahy  Packing  Co. 
139  Iowa,  688,  117  N.  W.  1063;  Baker  v. 
Chicago,  R.  I.  &  P.  R.  Co.  95  Iowa,  171,  63 
N.  W.  667 ;  Gray  v.  Chicago,  R.  I.  &  P.  R. 
Co.  143  Iowa,  268,  121  N.  W.  1101;  Woolf 
v.  Nauman  Co.  128  Iowa,  262,  103  N.  W. 
785. 

The  Dalton  Case  involved  a  highway 
crossing  accident  occurring  in  the  night- 
time, without  living  witnesses  of  the  con- 
duct of  deceased;  and  this  court,  while  con- 
ceding that  under  the  circumstances  it  was 
the  duty  of  the  deceased  to  stop,  look,  and 
listen  before  venturing  upon  the  crossing, 
held  that,  in  the  absence  of  any  evidence 
concerning  his  conduct  in  that  respect, 
there  was  a  presumption  that  he  did  use 
due  care,  or,  in  other  words,  that  he  did 
stop,  look,  and  listen.    Indeed,  to  say  that, 
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in  the  absence  of  other  evidence,  the  de- 
ceased is  presumed  to  have  been  exercising 
reasonable  care,  is,  in  the  very  nature  of 
the  case,  to  presume  that  he  did  the  things, 
or  took  the  steps,  or  exercised  the  caution, 
which  reasonable  care  required  him  to  do 
or  observe.  McMenamy  v.  Scull in-Gallager 
Iron  &  Steel  Co.  144  Mo.  App.  707,  130  S. 
W.  359.  In  Baltimore  &  P.  R.  Co.  v.  Lan- 
drigan,  101  U.  S.  462,  48  L.  ed.  262,  24 
Sup.  Ct.  Rep.  137,  the  dedeased,  a  railway 
employee  (though  not  a  trainman),  was 
run  over  and  killed  in  the  station  yard  in 
the  city  of  Washington.  No  one  saw  the 
accident.  In  some  manner  he  had  been 
struck  upon  the  track,  his  legs  severed  or 
crushed,  and  his  body  was  found  lying  near 
at  hand.  The  trial  court  instructed  the 
Jury  that,  in  the  absence  of  all  testimony 
showing  "whether  deceased  stopped,  looked, 
and  listened  before  going  upon  the  track,, 
the  presumption  would  be  that  he  did."  In 
approving  this  instruction  the  Supreme 
Court  says:  "We  know  of  no  more  univer- 
sal instinct  than  that  of  self-preservation, 
— ^none  that  so  insistently  urges  to  care 
against  injury.  It  has  its  motives  to  exer- 
cise in  the  fear  of  pain,  maiming,  and  death. 
There  are  few  presumptions  based  on  hu- 
man feelings  or  experience  that  have  surer 
foundation  than  that  expressed  in  the  in- 
struction objected  to."  To  the  same  effect, 
see  Hendrickson  v.  Great  Northern  R.  Co. 
49  Minn.  245,  16  L.R.A.  261,  32  Am.  St. 
Rep.  540,  61  N.  W.  1044;  Pennsylvania  R. 
Co.  V.  Weber,  76  Pa.  167,  18  Am.  Rep.  407; 
Schum  V.  Pennsylvania  R.  Co.  107  Pa.  12, 
62  Am.  Rep.  468.  In  Johnson  ▼.  Hudson 
River  R.  Co.  20  N.  Y.  66,  76  Am.  Dec.  375, 
discussing  the  same  question,  the  court 
says:  "The  natural  instinct  of  self-preser- 
vation would  stand  in  the  place  of  positive 
evidence."  The  presumption  is  something 
more  than  a  mere  shadowy  generality.  In 
the  absence  of  direct  evidence,  the  pre- 
sumption supplies  its  place,  and  if  the  is- 
sue of  contributory  negligence  is  the  only 
obstacle  to  recovery,  it  is  sufficient  to  sup- 
port a  verdict  for  the  plaintiff.  True,  this 
presumption  may  be  overcome  by  a  showing 
of  other  circumstances  from  which  the  jury 
may  fairly  conclude  that  deceased  was  not 
in  fact  exercising  due  care;  but  in  the 
nature  of  things  this  counter  showing  can 
rarely  be  so  overwhelming  and  conclusive 
as  to  make  the  question  whether  the  pre- 
-sumption  has  been  fairly  overcome  a  mat- 
ter of  law.  See  also  Bickel  v.  Pennsylvania 
R.  Co.  217  Pa.  466,  118  Am.  St.  Rep.  926, 
66  Atl.  766. 

This  leads  us  to  the  inquiry  (perhaps 
the  most  vital  one  in  this  discussion)  wheth- 
er the  court  can  say  that,  in  stepping  be- 
tween the  moving  cars,  deceased  was  guilty 
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of  eontribtuory  negligence  as  a  matter  of 
law.  To  80  hold  we  must  lay  down  the 
rule  that  under  no  circumstances  may  a 
brakeman,  on  his  own  initiative  at  least, 
step  between  the  cars  of  a  moving  train 
without  debarring  himself  from  recovery, 
if  injured  in  so  doing,  although  the  injury 
would  not  have  occurred  but  for  the  negli- 
gence of  his  employer.  This  must  be  so  if 
we  are  to  say  deceased  was  negligent;  for, 
if  there  may  have  been  any  emergency  with 
respect  to  the  train  or  the  cars  calling 
him,  in  the  line  of  duty,  to  go  into  the 
place  of  danger,  then,  in  the  absence  of 
evidence  to  the  contrary,  the  presumption 
obtains  that  the  emergency  arose,  and  that 
he  exercised  due  care  in  performing  that 
duty.  In  recognizing  that  presumption, 
neither  court  nor  jury  is  required,  as  coun- 
sel seem  to  think,  to  assume  the  existence 
of  any  particular  unproved  fact,  or  the 
occurrence  of  any  particular  unproved  emer- 
gency. If  the  record  is  such  that,  under 
the  rule  to  which  we  have  referred,  a  pre- 
sumption of  due  care  obtains,  then  proof 
of  an  act  which  may  or  may  not  have  been 
negligent,  according  to  the  circumstances 
under  which  it  was  done,  will  not  justify  a 
holding  as  a  matter  of  law  that  the  pre- 
sumption of  care  is  thereby  rebutted.  We 
do  not  understand  appellee  to  contend  that, 
in  the  operation  of  freight  trains  in  or 
through  station  yards,  circumstances  may 
not  arise  calling  a  brakeman  in  the  per- 
formance of  his  duties  to  step  between  mov- 
ing cars.  In  other  words,  such  an  act  is 
not  necessarily  or  per  ae  negligent.  That 
a  brakeman  may  go  between  cars  of  a  mov- 
ing train  in  performance  of  the  service  in 
which  he  is  employed,  without  being  charge- 
able with  negligence  as  a  matter  of  law, 
has  often  been  held.  Fish  v.  Illinois  0.  R. 
Co.  96  Iowa,  702,  65  N.  W.  996;  Spauld- 
ing  V.  Chicago,  St.  P.  A  K.  C.  R.  Co.  98 
Iowa,  206,  67  N.  W.  227 ;  Lowe  v.  Chicago, 
St.  P.  M.  ft  0.  R.  Co.  89  Iowa,  420,  66  N. 
W.  619;  Brown  v.  Burlington,  C.  R.  ft  N. 
R.  Co.  92  Iowa,  408,  60  N.  W.  779;  Steele 
V.  Central  R.  Co.  43  Iowa,  109. 

Most  of  the  cited  cases  refer  to  the  coup- 
ling and  uncoupling  of  oars  while  in  mo- 
tion, and  it  is  said  by  counsel  that,  as 
this  train  was  already  made  up  and  in  mo- 
tion to  leave  the  side  track,  there  could 
have  been  no  occasion  of  this  kind  calling 
the  deceased  into  such  place  of  danger. 
Even  if  this  be  true,  the  evidence  shows 
that  the  brakeman's  duty  was  not  limited 
to  the  mere  act  of  coupling  and  uncoupling 
cars.  It  was  a  part  of  his  duty  to  keep 
an  eye  on  the  condition  of  the  train,  and 
if  anything  was  discovered  by  him  to  be 
out  of  order,  as,  for  example,  the  loosening 
of  the  hose  or  pipe  coupling  employed  is 
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working  the  air  brakes,  it  was  his  dut^ 
to  fix  it.  It  appears  also  to  have  been  a 
UBual  and  appropriate  act  of  brakeman  to 
climb  a  moying  train  and  ride  to  the  switch 
which  thej  were  required  to  open  or  close. 
Some  of  the  ladders  for  this  use  are  placed 
on  the  outside  of  the  car  near  the  end,  while 
in  other  instances  they  are  attached  to  the 
end  of  the  car.  To  climb  a  car  of  the  lat* 
ter  tjpe,  witnesses  say  that,  ''in  order  to 
go  upon  that  kind  of  a  car,  they  have  to 
go  between  the  two  cars."  The  record  does 
not  disclose  the  manner  in  which  the  can 
of  this  train  were  equipped  in  that  respect 
Enough  has  been  said  to  show  that,  al- 
though it  is  not  known  what  was  the  par- 
ticular occasion  leading  the  deceased  into 
the  place  of  danger,  yet,  so  long  as  the 
mere  act  of  his  going  between  the  cars  is 
not  necessarily  an  act  of  negligence,  the 
presumption  is  that  he  was  in  the  line  of 
duty  in  so  doing. 

The  cases  cited  by  appellee  are  not  in- 
consistent with  this  conclusion.  In  Brown 
▼.  Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa,  163, 
28  N.  W.  488,  there  was  direct  evidence 
by  living  witnesses  of  the  material  facts, 
and  no  presumption  could  be  indulged  in, 
and  it  was  affirmatively  found  by  the  court 
that  there  was  no  "emergency  requiring 
any  such  exposure  to  danger."  In  Marten- 
sen  V.  Chicago,  R.  I.  &  P.  R.  Co.  60  Iowa, 
705,  15  N.  W.  569,  all  the  circumstances 
of  the  accident  were  shown  in  evidence,  and 
the  court  found  that  the  act  of  the  plain- 
tiff ''was  wholly  unnecessary,  and  that  he 
was  performing  no  duty"  to  his  employer 
in  so  doing.  In  Haggerty  v.  Chicago,  St. 
P.  A  K.  C.  R.  Co.  90  Iowa,  405,  67  N.  W.  896, 
the  evidence  "showed  without  conflict  that 
the  injured  person  was  riding  on  the  ladder 
without  any  reason  for  so  doing."  So,  in 
all  the  precedents  cited,  recovery  was  de- 
nied, because  on  the  undisputed  showing  the 
parties  injured  or  killed,  were  acting  "with- 
out reason  or  excuse"  (Dillon's  Case,  118 
Iowa,  645,  92  N.  W.  865),  or  without  "hav- 
ing any  duty  there"  ( Baker's  Case,  96  Iowa, 
163,  63  N.  W.  667),  or  for  other  sufficient 
reason  which  forbade  the  indulgence  of  any 
presumption  of  care  on  their  part. 

To  say  as  a  matter  of  law  that  deceased 
was  guilty  of  contributory  negligence  sim- 
ply because  he  appears  to  have  stepped  be- 
tween the  cars,  or  to  say  that  his  adminis- 
trator may  not  go  to  the  jury  in  this  case 
because  of  failure  of  proof  to  negative  want 
of  care  in  taking  the  position  of  danger,  is 
to  abolish  altogether  the  presumption  of 
whieh  we  have  spoken.  It  is  the  very  ab 
■ence  of  all  direct  human  testimony  which 
calls  into  activity  the  presiunption  that 
the  deceased  did  not  risk  his  life  recklessly 
or  without  reasonable  cause.  This  presump- 
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tion  may  be  strengthened  or  weakened  by 
other  proven  circumstances;  but  generally 
it  is  for  the  jury  to  say  whether  it  has 
been  overcome.  The  testimony  to  which 
counsel  for  appellee  refer,  which  tends  to 
show  that,  before  leaving  the  side  track 
on  the  night  in  question,  the  train  was  in- 
spected and  reported  to  be  in  good  order, 
affords  a  legitimate,  but  not  decisive,  cir- 
cumstance bearing  on  this  question  whether 
there  was  any  occasion  for  deceased  to  go 
between  the  cars;  but  it  is  not  of  such  con- 
clusive character  as  makes  the  question  of 
contributory  negligence  one  of  law. 

The  allegation,  of  the  petition  that  a  pile 
of  boards  has  been  negligently  left  by  the 
defendant  in  proximity  to  the  side  track, 
and  was  in  some  manner  instrumental  in 
the  injury,  is  without  aufficient  support  in 
the  record.  That  a  pile  of  boards  had  been 
left  by  the  side  of  the  track  near  the  place 
of  the  accident  is  shown ;  but  that  it  in  any 
manner  contributed  to  the  injury  of  the  de- 
ceased is  purely  a  matter  of  conjecture. 

Of  the  plea  of  assumption  of  risk  we 
may  say  that  assumption  of  risk  arising 
from  the  master's  negligence  is  rarely  so 
unequivocally  established  as  to  become  a 
question  of  law  merely.  We  are  very  clear 
that  this  is  not  a  case  calling  for  an  ex- 
ception to  the  rule. 

In  our  judgment,  the  plaintiff  made  a 
case  for  the  jury,  and  the  court  erred  in 
directing  a  verdict  for  defendant.  A  new 
trial  must  therefore  be  ordered. 

Petition  for  rehearing  denied. 
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ERMA  MORRISON  et  al.,  Appts., 

▼. 

WILL  BARTLETT  et  aL 

(148  Ky.  833,  147  8.  W.  761.)" 

Will  —  indorsement  on  note  —  sufficien- 
cy. 

A  properly  attested  indorsement  on  a 
note    transferring    it    to    another    person 

Note,  —  When  may  instnunent  executed 
uHth  the  formalities  of  a  trill,  hut 
not  couched  in  the  formal  testament 
tary  phraseology,  he  admitted  to  pro^ 
hate  or  otherwise  given  effect  a«  a 
triU. 

This  note  is  confined  to  the  question  as 
to  when  an  instrument  not  couched  in  the 
usual  formal  language  of  a  will  may  be 
admitted  to  probate  as  a  will  or  otherwise 
declared  or  upheld  as  such.  The  question 
therefore  presupposes  that  the  instrument 
has  been  executed  with  the  formalities  of 
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named,  with  a  provision  that  he  could  not 
sell,  transfer,  or  collect  it  during^  the  life- 
time of  the  assignor,  who  might  collect  it 
if  he  lived  until  it  was  due,  but  if  not  col- 
lected during  the  lifetime  of  the  transferrer, 
the  transferee  was  to  have  it,  is  properly 
admitted  to  probate  as  a  will. 

(June  12,  1912.) 

APPEAL  by  defendants  from  a  judgment 
.  of  the  Circuit  Court  for  Monroe  County 
admitting  to  probate  a  paper  as  the  will 
of  J.  T.  Bartlett,  deceased.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Allen  Sandidge  and  Porter  & 
Sandidge  for  appellants. 

Mr.   Sherman  Spear  for  infant  appel- 
lee. 


Messrs.  Baird  &  Richardson  for  other 

appellees. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
Monroe  circuit  court  sustaining  the  probate 
of  the  following  paper,  with  the  indorsement 
thereon,  as  the  last  will  and  testament  of 
J.  T.  Bartlett,  to  wit: 

Glasgow,  Ky.,  April  25,  1910. 
This  certifies  that  J.  T.  Bartlett  has 
loaned  Baird  &  Richardson  the  sum  of  $6,- 
500,  and  the  same  is  to  be  paid  to  him  or 
his  order  by  Baird  &  Richardson,  with  in- 
terest at  4  per  cent  per  annum,  interest  pay- 
able every  six  months;   and  this  paper    is 


a  will,  and  the  note  is  not  concerned  with 
the  numerous  cases  where  objection  is  made 
to  an  instrument  as  a  transfer  or  convey- 
ance of  property  inter  vivos,  upon  the 
ground  that  the  attempted  disposition  is 
testamentary  in  character,  and  can  be  ef- 
fected only  by  an  instrument  executed  with 
the  formalities  of  a  will. 

The  note  to  McGarrigle  v.  Roman  Cath- 
olic Orphan  Asylum,  1  L.R.A.(N.S.)  315, 
sets  out  cases  distinguishing  between  wills 
and  deeds. 

As  to  sufficiency  of  letter  as  will,  see 
note  to  Re  Richardson,  15  L.R.A.  635,  and 
continuation  in  note  to  Milam  v.  Stanley, 
17  L.R.A.(N.S.)  1126. 

For  various  definitions  of  a  will,  see 
notes  to  Vroman  v.  Powers,  8  L.R.A.  39, 
and  Cawley*s  Appeal,  10  L.R.A.  93. 

As  to  whether  an  instrument  not  on  its 
face  of  a  testamentary  character  may  be 
shown  by  extrinsic  evidence  to  be  such,  so 
as  to  take  effect  as  a  will,  see  note  to 
Noble  V.  Fickes,  13  L.R.A.(N.S.)  1203. 
And  as  to  sufficiency  of  showing  that  paper 
offered  as  a  holographic  will  was  intended 
as  such,  see  note  to  Smith  v.  Smith,  33 
L.R.A.(N.S.)  1018. 

It  is  not  necessary  that  any  particular 
form  of  words  be  used  to  make  a  will.  The 
books  abound  in  cases  in  which  informal 
instruments  have  been  admitted  to  probate. 
To  constitute  such  an  instrument,  all  that 
is  necessary  is  that  it  should  clearly  appear 
to  be  the  intention  of  the  party  to  liave 
it  operate  after  his  death,  and  not  before. 
Any  writing  to  take  effect  at  death  may 
constitute  a  will.     40   Cyc.   1091. 

The  test  of  the  testamentary  character 
of  an  instrument  is  its  revocability  by  the 
maker.  Kirkpatrick  v.  Pyle,  6  Houst. 
(Del.)    569. 

The  true  test  of  the  testamentary  char- 
acter of  a  writing  is  whether  its  effect 
appears  to  be  deferred  until  after  the  death 
of  the  maker,  and  appointed  to  take  place 
upon  that  event.  Anderson  v.  Brown,  72 
Ga.  713. 

It  is  of  the  essence  of  a  testamentary 
disposition  of  property  that  it  be  purely 
posthumous  in  operation,  since  during  life 
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the  intent  of  the  testator  must  continue 
ambulatory.  Heaston  v.  Krieg,  167  Ind. 
101,  119  Am.  St.  Rep.  475,  77  N.  E.   805. 

To  the  validity  of  a  will,  the  law  does 
not  require  that  it  should  assume  any  par- 
ticular form,  or  that  any  technically  ap- 
propriate language  should  be  used  therein, 
if  the  intention  of  the  maker  is  disclosed, 
and  t..e  destination  of  his  property  at  his 
death  is  described.  Webster  v.  Lowe,  107 
Ky.  293,  63  S.  W.  1030. 

In  Simon  v.  Wildt,  84  Ky.  157,  without 
deciding  whether  the  instrument  there  un- 
der consideration  was  a  will  or  a  contract, 
the  court  remarks  that  whether  it  is  the 
one  or  the  other  is  a  question  of  intention. 
If  no  conclusive  effect  can  be  given  to  the 
paper  until  the  death  of  the  maker,  if  it 
appear  that  the  maker  did  not  intend  any 
interest  whatever  to  vest  before  his  death, 
— then  the  law  regards  the  instrument  as 
testamentary. 

Although  the  question  of  the  character 
of  an  instrument  often  depends  upon  the 
intention  of  the  maker,  which  is  to  be  as- 
certained as  well  from  the  testimony  of 
subscribing  witnesses  and  other  circum- 
stances as  from  the  phraseology  of  the  in- 
strument itself,  in  most  oases  the  words 
used  are  decisive  of  its  character.  Smith  v. 
Eason,  49  N.  C.    (4  Jones,  L.)    34. 

The  designation  given  an  instrument  by 
the  instrument  itself  is  not  conclusive  as 
to  its  character.  That  must  be  determined 
by  the  dispositions  which  it  makes.  He 
Diez,  50  N.  Y.  88. 

In  Masterman  v.  Maberly,  2  Hagg.  Eccl. 
Rep.  23^,  it  is  said  that  deeds  poll,  inden- 
tures, deeds  of  gift,  indorsements  on  bank- 
ers' notes,  assignments  of  bonds,  receipts 
for  stock,  indorsed  bills,  letters j  marriage 
articles,  promissory  notes,  and  notes  pay- 
able by  executors  to  evade  legacy  duty, 
have  been  held  to  be  testamentary.  **So 
that  it  is  a  settled  point  that  the  form  of 
a  paper  does  not  affect  its  title  to  probate, 

Provided   that   it   is    the    intention    of    the 
eceased  that  it  should  operate  after  his 
death." 

Thfe  general  rule  seems  to  be,  then,  that 
any  instrument,  executed  with  the  formal i- 
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Beeared  by  ele^r«n  Bhares  of  stock  issued  by 
the  Famien'  National  Bank  to  V.  H.  Baird, 
and  also  fifty-five  shares  of  stock  issued  by 
the  same  bank  to  Basil  Richardson,  making 
sixty  shares  of  stock  to  secure  the  payment 
of  this  paper.  Interest  on  $1,500  of  this 
amoont  is  to  begin  April  20th,  1910;  inter- 
est on  $5,000  of  this  money  to  begin  April 
4th,    1910. 

Baird  &  Richardson. 

Attest:  E.  A.  Summers. 

Indorsement: 

I  transfer  the  within  note  to  William 
Bartlett,  but  he  has  no  right  to  sell  nor 
transfer  nor  to  collect  same  during  the  life 
of  J.  T.  Bartlett.  If  this  is  not  collected 
nntil  after  my  death,  then  William  Bartlett 


is  to  have  the  same.     If  I  live  until  this 
is  due  and  collected,  then  I  am  to  collect  it. 
Dated  April  25,  1910. 

J.  T.  Bartlett. 
Witnesses:  Geo.  R.  Lewis. 

Basil  Richardson. 
Int.  paid  in  full  on   the  $1,500  to  Oct. 
20th,  1910,  and  on  the  $5,000  to  Oct.  4th, 
1910. 
This  Oct.  20th,  1910. 

J.  T.  Bartlett. 

The  execution  of  the  indorsement  is  con- 
ceded. The  only  question  made  upon  the 
trial  was  whether  the  paper  was  sufficiently 
testamentary  in  its  character  to  operate  as 
a  will.  Appellants  contend  that  the  indorse- 
ment is  not  testamentary  in  its  character. 


ties  of  «  will,  no  matter  in  what  form,-  if 
rerocable  by  the  maker,  and  not  to  take 
effect  until  his  death,  may  be  construed  as 
testamentary  and  admitted  to  probate,  es- 
speeially  if  shown  to  have  been  intended  by 
him  to  have  that  character. 

Instrnments  in  form  of  contract,  generally. 

In  construing  contracts,  according  to  the 
general  rule  above,  if  the  obligation  is  re- 
vocable, and  if  the  vesting  of  the  interest 
or  title  under  the  instrument  is  postponed 
ontil  the  death  of  the  maker,  the  contract 
will  be  deemed  testamentary  in  character. 
<>n  the  other  hand,  if  the  instrument  upon 
execution  becomes  a  binding  and  enforce- 
able obligation,  in  other  words,  if  it  is  ir- 
rpTocable,  or  if  a  present  interest  is  vested 
in  the  beneficiary  by  virtue  of  its  provi- 
siofiSt  such  a  contract  will  not  be  considered 
testamentary  in  character.  Under  this  rule 
of  interpretation,  the  following  contracts 
have  been  admitted  to  probate: 

— an  instrument  executed  by  two  persons 
jointly,  purporting  to  be  a  covenant  or 
asrreemont  in  consideration  of  mutual  love, 
thereby  they  stipulate  that  the  one  out- 
living the  other  shall  be  sole  heir  to  the 
whole  estate  of  the  other.  Evans  v.  Smith, 
2S  Oa.  98,  73  Am.  Dec.  751 ; 

— a  "matrimonial  and  testamentary  agree- 
ment** between  husband  and  wife,  stating 
that  they  have  determined  that  the  sur- 
vivor shall  receive  unconditionally  the  en- 
tire property  of  the  one  dying  first.  Re 
Biez,  supra. 

In  a  contract  whereby  one  party  was  to 
rare  for  the  other  during  the  life  of  the 
latter,  and  furnish  her  board,  lodging, 
elothing,  etc.,  and  the  other  was  to  convey 
to  the  first  certain  property,  there  was  a 
proTision  in  addition  to  the  above  that 
**theTe  shall  be  paid"  to  the  first  "at  the 
death  of"  the  second  certain  property,  and 
H  was  held  that  this  provision  might  prop- 
erly be  given  a  testamentary  operation. 
Heaston  ▼.  Krieg,  supra. 

And  in  a  note  to  Thorold  v.  Thorold,  1 
Phillim.  Eecl.  Rep.  1,  it  is  stated  that  in 
Hojr  V.  Lashley,  Prerogative  Ct.  1789,  a 
41  L.R.A.(N.S.) 


Scotcli  settlement  in  the  form  of  a  contract, 
but  to  take  place  on  the  death  of  one  of 
the  contracting  parties,  was  admitted  to 
probate   as    a   will. 

Likewise  the  following  instruments  in  the 
form  of  agreements  have  been  held  testa- 
mentary, so  as  to  be  revoked  by  subsequent 
wills : 

— ^an  instrument  reading,  "This  article 
is  to  signify  that  if  E.  S.  survive  me,  I 
bequeath  him  $1,000  of  my  property." 
Swann  v.  Housman,  90  Va.  816,  20  S.'E. 
830; 

— an  agreement  to  sell  shares  of  stock, 
adding  that,  "if  death  should  overtake  me, 
I  hereby  state  and  wish  that"  the  other 
party  shall  have  an  option  on  other  shares. 
Pattle  V.  Simpson,  Rap.  Jud.  Quebec  14 
B.  R.  178. 

On  the  other  hand,  the  following  in- 
struments have  been  held  not  testamentary, 
and  therefore  not  revoked  by  subsequent 
wills : 

— an  agreement  by  the  owner  of  land 
that  his  executors  shall  immediately  upon 
the  death  of  himself  and  wife  convev  cer- 
tain  premises  to  another  for  a  price  stipu- 
lated to  be  paid  thereafter,  the  owner  re- 
serving the  right  to  live  upon  the  premises 
for  himself  and  wife  during  their  lives. 
Meck's  Appeal,  97  Pa.  313; 

— an  agreement  to  sell  land,  the  promisor 
to  retain  possession  while  he  lives,  and 
the  promisee  to  have  full  and  entire  pos- 
session upon  his  death,  with  other  mutual 
rights  and  obligations  vesting  immediate- 
ly, and  not  revocable.  Book  v.  Book,  104 
Pa.  240. 

Also  an  antenuptial  agreement  whereby, 
for  a  consideration,  the  prospective  wife 
shall  be  at  liberty  to  devise  certain  prop- 
erty as  if  she  were  a  feme  sole,  is  not  testa- 
mentary, and  should  not  be  admitted  to 
probate.  Michael  v.  Baker,  12  Md.  158, 
71  Am.  Dec.  593. 

And  an  agreement  by  deceased  to  pay 
her  son  certain  moneys  to  reimburse  him 
for  certain  expenses  and  losses,  provided 
that  she  should  not  need  the  money  for 
her  reasonable  and  comfortable  maintenance 
during  her  life,  will  not  be  held  a  will  for 
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since  J.  T.  Bartlett  intended  by  the  indorse- 
ment to  pass  a  present  interest  in  the  note. 
In  Ward  v.  Ward,  104  Ky.  857,  48  S.  W. 
411,  we  announced  the  rule  upon  this  8ub> 
ject  as  follows:  "Blackstone  defines  a  will 
to  be  'the  legal  declaration  of  a  man's  in- 
tention, which  he  wills  to  be  performed  aft- 
er his  death.'  2  Bl.  Com.  409.  Jarman 
defines  a  will  to  be  'an  instrument  by  which 
a  person  makes  a  disposition  of  his  proper- 
ty, to  take  effect  after  his  decease,  and  which 
is  in  its  own  nature  ambulatory  and  revoca- 
ble during  his  life.'  1  Jarman,  Wills,  p.  26. 
Redfield  approves  the  definition  of  the  su- 
preme court  of  Maryland,  that  a  will  is  'any 
instrument  whereby  a  person  makes  a  dis- 
position of  his  property,  to  take  effect  after 
his  death.'    1  Redf.  Wills,  5,  approving  Cov- 


er V.  Stem,  67  Md.  449,  1  Am.  St.  Rep.  406, 
10  Atl.  231,  'A  will  may  be  defined  as  the 
legal  declaration  of  a  man's  intention,  which 
he  wills  to  be  performed  after  his  death, 
touching  either  the  disposition  of  his  prop- 
erty, the  guardianship  of  his  children,  or 
the  administration  of  his  estate.'  29  Am.  & 
Eng.  Enc.  Law,  124." 

In  the  same  case,  we  further  said :  "From 
these  authorities  of  other  courts  than  our 
own,<^-and  they  might  be  extended  indefi- 
nitely,— it  appears  that  the  one  important 
characteristic  that  is  to  distinguish  a  will 
is  that  no  present  estate  is  granted;  that 
the  devisor  has  at  all  times  the  right  of 
revocation  at  his  will  and  pleasure,  without 
thereby  devesting  any  person  of  a  right,  or 
himself  thereby  incurriug  a  liability.  If  the 


the  purpose  of  making  it  inadmissible  as 
evidence.  Young's  Estate,  148  Pa.  573,  24 
Atl.  124. 

— acknowledgment  of  indebtedness. 

An  acknowledgment  of  indebtedness,  if 
conforming  to  the  general  requirements  of 
wills  according  to  the  tests  laid  down  above, 
would  undoubtedly  be  given  testamentary 
effect,  but  an  acknowledgment  of  indebted- 
ness payable  to  the  order  of  a  certain  per- 
son, out  of  the  proceeds  of  the  estate  of 
the  signer  after  his  death,  is  improperly 
admitted  to  probate,  since  it  is  negotiable, 
and  therefore  not  a  legacy,  for  want  of  a 
legatee.  Beard's  Succession,  14  La.  Ann. 
121. 

— ^assignments ;   indorsements. 

Under  the  general  rule,  assignments 
(complying  with  the  law  of  wills  so  far 
as  execution  is  concerned)  in  the  following 
forms  have  been  admitted  to  probate  as 
wills ; 

— an  indorsement  upon  a  note,  "I  give 
this  note  unto"  a  person  named  (especially 
when  a  provision  in  a  will  corresponds  with 
it).     Chaworth  v.  Beech,  4  Ves.  Jr.  555; 

— an  instrument  reading,  "This  will  serti- 
fy  that  I  do  assighn  and  gave  all  my  per- 
Bonal  property  unto  G.  W.,"  going  on  to 
specify  the  articles  (especially  when  shown 
to  have  been  executed  as  a  will).  Ware- 
ham  V.  Sellers,  9  Gill.  &  J.  98; 

— an  instrument  certifying  that  the  mak- 
er, for  a  consideration,  thereby  assigns  and 
sets  over  to  another  all  his  property,  to 
have  the  same  after  his  death.  Robinson 
V.  Brewster,  140  111.  649,  33  Am.  St.  Rep. 
265,  30  N.  E.  683; 

— an  assignment  of  a  note  couched  in 
such  language  that  the  assignee  obtained 
no  present  interest  or  right  in  the  note, 
that  being  expressly  postponed  until  after 
the  death  of  the  assignor,  who  retained  pos- 
session and  the  right  to  collect  the  note. 
MoBBisoN  V.  Bartlett; 

— an  indorsement  on  the  back  of  a  note 
by  the  payee,  that  **if  I  am  not  living  at 
the  time  this  note  is  paid,  I  order  the  con- 
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tents  to  be  paid,  to"  another,  the  note  re- 
maining under  the.  control  of  the  paye6  dur- 
ing his  life.  Hunt  v.  Hunt,  4  N.  H.  434, 
17  Am.  Dec.  438. 

So,  an  indorsement  on  a  note,  "I  wish 
and  direct  that  the  sum  of  $500  be  deducted 
from  the  amount  of  this  note  and  all  in- 
terest due  thereon  up  to  and  immediately 
preceding  the  time  of  my  death,"  is  a  good 
testamentary  disposition,  so  as  to  be  re- 
voked by  a  later  will.  Kohl's  Estate,  19 
Montg.  Co.  L.  Rep.  182. 

But  indorsements  on  envelops  containing 
securities,  indorsed  "For  R.  G."  and  "For 
the  heirs  of  G.  P.,"  are  not  entitled  to 
probate,  the  court  saying  that  the  word 
"for"  shows  no  intention  to  dispose  of 
property  as  by  will.  Plumstead's  Appeal, 
4  Serg.  &  R.  646. 

And  in  an  action  to  declare  an  instru- 
ment a  will,  it  was  held  that  an  assign- 
ment of  bonds  accompanied  by  delivery  to 
a  trustee^  the  instrument  providing  that 
the  interest  be  paid  to  the  assignor  during 
his  life,  and  upon  his  death  that  the  trust 
shall  cease  and  the  bonds  be  delivered  to 
the  assignees,  with  the  express  purpose  of 
vesting  ownership  in  the  bonds  in  the  as- 
signees upon  the  execution  of  the  assign- 
ment, is  an  irrevocable  disposition  of  the 
property,  and  therefore  not  testamentary. 
Robertson  v.  Robertson,  147  Ala.  311,  3 
L.R.A.(N.S.)  774,  40  So.  104,  10  Ann.  Cas. 
1051. 

Also,  where  an  envelop  was  sealed,  but 
torn  open  at  one  end,  and  on  one  side  was 
written  "These  notes  all  goes  to  Mrs.  W.  L. 
S.  in  case  of  my  death,"  dated  and  signed, 
and  .on  the  other  side  a  list  of  notes  was 
given,  but  not  dated,  and  where  the  evidence 
showed  that  notes  were  formerly  in  the 
envelop,  but  had  been  withdrawn  after  it 
was  sealed,  it  was  held  that  the  writing 
was  not  entitled  to  probate  because  of  the 
failure  of  the  testator  to  identify  the  notes 
he  intended  to  bequeath.  Shaffer's  Succes- 
sion, 60  La.  Ann.  601,  23  So.  739. 

— ^bank  deposits. 

The  designation  in  the  books  of  a  bank 
of  a  person  to  whom  the  balance  of  the  de- 
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instrument  by  its  tenns  vests  an  estate  be- 
foTe  the-  death  of  the  testator^  it  is  not  tes- 
tamentary^ because  it  is  not  ambnlatory. 
This  role  has  been  recognized  by  this  court 
in  the  case  of  Simon  v.  Wildt,  84  Ky.  158; 
the  court  saying:  'If  no  conclusive  effect 
can  be  given  to  the  paper  until  the  death 
of  the  maker,  if  it  appear  that  the  maker 
did  not  intend  any  interest  whatever  to  vest 
before  his  death, — ^then  the  law  regards  the 
instrument  as  testamentary.'"  Webster  v. 
Lowe,  107  Ky.  293,  53  S.  W.  1030;  Goad  v. 
Lawrence,  24  Ky.  L.  Rep.  262,  68  S.  W.  411; 
Hunt  V.  Hunt>  119  Ky.  39,  68  L.R.A.  180, 
82  S.  W.  998,  7  Ann.  Cas.  788;  Milan  v. 
Stanley,  33  Ky.  L.  Rep.  783,  17  L.R.A. 
(N.S.)  1126,  111  S.  W.  296,  are  to  the  same 
effect. 


In  the  Milan  Case,  we  said:  "In  Hunt  v. 
Hunt,  4  N.  H.  434, 17  Am.  Dec.  438,  the  de- 
cedent indorsed  on  the  back  of  a  note  these 
words :  'If  I  am  not  living  at  the  time  this 
note  is  paid,  I  order  the  contents  to  be  paid 
to  A.  H.'  He  died  before  the  note  was  paid. 
In  Fickle  v.  Snepp,  97  Ind.  289,  49  Am.  Rep. 
449,  the  instrument  was  in  form  a  promis- 
sory note.  In  all  these  cases  the  papers 
were  probated  as  a  will.  Indeed,  the  gener- 
al rule  is  that  an  instrument  is  a  will,  if 
properly  executed,  whatever  its  form  may 
be,  if  the  intention  of  the  maker  to  dispose 
of  his  estate  after  his  death  is  sufficiently 
manifested.  Babb  v.  Harrison,  9  Rich.  Eq. 
Ill,  70  Am.  Dec.  203." 

Applying  this  rule  to  the  indorsement  un- 
der consideration,  it  appears  that  the  Ian- 


poeitor's  account  should  be  paid  after  liis 
death,  unless  otherwise  disposed  of  bv  will, 
i^  a  good  testamentary  disposition  oi  prop- 
erty so  as  to  republish  a  former  will.  Arm- 
strong's Estate,  2  Pa.  Co.  Ct.  166. 

In  Remington  v.  Metropolitan  Sav.  Bank, 
76  Md.  546,  25  Atl.  666,  where  a  name  was 
inserted  in  a  savings  bank  deposit  book  as 
the  name  of  the  person  to  whom,  in  the 
event  of  absence  or  death  of  depositor,  the 
mone^  should  be  paid,  probate  was  refused 
on  the  ground  that  the  writing  was  de- 
fective in  the  formalities  of  execution;  oth- 
erwise it  seems  that  it  would  have  been 
given  effect. 

Where  a  savings  account  was  carried  in 
the  names  of  a  man  and  his  wife,  with  the 
stipulation  that  it  was  subject  to  the  order 
of  either,  and  the  balance  at  the  death  of 
either  was  to  belong  to  the  survivor,  pro- 
bate was  refused  apparently  on  the  sole 
ground  of  lack  of  proper  execution;  in  this 
case  the  account  had  been  transferred  from 
a  former  one  which  made  a  valid  testamen- 
tary designation,  but  the  court  was  of  the 
opinion  that  the  second  was  separate  and 
independent  of  the  former,  and  thereforf 
the  testamentary  character  of  the  former 
did    not  render   the   second   admissible   to 

£  rebate.      Metropolitan     Sav.      Bank     v. 
[nrphy,   82   Md.   314,   31    L.R.A.   454,   51 
Am.  St.  Rep.  473,  33  Atl.  640. 

— H!ommercial  paper. 

See  also  supra,  m. 

Under  the  following  circumstances  com- 
mercial paper  has  been  admitted  to  probate 
as  a  will  or  codicil: 

— a  note  payable  after  the  death  of  the 
maker.     JacKson  v.  Jackson,  6  Dana,  257; 

-—executed  checks  left  in  check  book  with 
stub  indorsed  "drawn  to  order  of  S.  E.  L. 
— 4»eing  exceeding  ill  at  the  time  these 
checks  were  drawn — if  I  get  well  they  may 
not  get  the  money;  if  I  do  not  I  will  be 
meet  ^ad  it  will  come  into  t^eir  posses- 
sion."   Lambaert's  Estate,  10  Pa.  Co.  Ct. 

10; 

— an  order  on  bankers  to  pay  a  certain 
sum  to  a  certain  person,  executed  by  one 
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dangerously  ill,  and  attested  hj  witnesses. 
Jones  V.  Nicolay,  2  Rob.  Eccl.  Rep.  288,  14 
Jur.  675; 

— drafts  delivered  sealed  to  the  payee, 
shown  to  have  been  intended  to  take  effect 
only  after  the  maker's  death.  Gladstone  v. 
Tempest,  2  Curt.  Eccl.  Rep.  650; 

— checks  with  corresponding  entries  in 
check  book  that  they  were  given  "for  fear 
anything  should  happen  before  I  can  make 
a  codicil  to  my  wul,"  "for  fear  anything 
should  happen  that  I  should  die,"  and  "to 
be.  paid  by  my  bankers  in  case  I  should 
die."  .  Bartholomew  v.  Henley,  3  Phillim. 
Eccl.  Rep.  317. 

In  Walsh  v.  Gladstone,  1  Phill.  Ch.  294, 
it  is  said  that  checks  drawn  on  a  bank  with 
directions  to  retain  them  until  after  the 
death  of  the  drawer,  and  then  to  present 
them  at  the  bank,  were  admitted  to  pro- 
bate as  a  part  of  a  will  by  the  ecclesiastical 
court. 

And  it  seems  that  a  promissory  note  with 
directions  therein  for  the  executors  of  the 
maker  to  pay  it  after  his  decease  might  be 
given  testamentary  effect  if  properly  ex- 
ecuted.   Hamor  v.  Moore,  8  Ohio  St.  239. 

But  a  bond  accepted  in  lieu  of  surren- 
dered notes  obligating  the  debtor  to  pay 
the  creditor  the  interest  thereon  .during  the 
life  of  the  latter,  and  providing  that  the 
principal  sum  shall  never  become  due,  will 
not  be  declared  a  will  in  order  to  make  it 
void.  Hinkle  v.  Landis,  131  Pa.  673,  18 
Atl.  941. 

Likewise  judgment  notes  payable  one  day 
after  date,  left  with  the  justice  who  wit- 
nessed them,  with  directions  to  keep  them 
until  the  maker  should  call  for  thbm,  and 
if  not  called  for,  to  deliver  them  to  the 
payees,  and  never  called  for,  should  not  be 
given  testamentary  effect  nor  admitted  .as 
codicils,  especially  when  they  would  ma- 
terially change  the  disposition  of  the  prop- 
erty as  directed  by  the  will.  Sunday's  Es- 
tate, 167  Pa.  30,  31  Atl.  353. 

— ^leases. 

A  lease  of  land  by  a  wife  to  her  husband, 
to  run  from  its  date  for  the  term  of  his 
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guage  used  by  the  decedent  was  not  Buffi- 
cient  to  pass  a  present  interest  or  right  in 
the  note  to  William  Bartlett,  since  those 
rights  were  expressly  postponed  until  after 
the  death  of  J.  T.  Bartlett,  who  in  the  mean- 
time retained  possession  of  the  note.  By 
the  express  terms  of  the  indorsement,  Wil- 
liam Bartlett  had  no  right  to  sell,  trans- 
fer, or  collect  the  note  during  the  life'  of  J. 
T.  Bartlett;  on  the  contrary,  William  Bart- 
lett was  to  have  the  proceeds  of  the  note 
only  in  the  event  that  they  had  not  been 
collected  by  J.  T.  Bartlett  during  hia  life- 
time. 


J.  T.  Bartlett  retained  the  note  and  col- 
lected one  gale  of  interest  before  his  death. 
Under  the  circumstances,  the  indorsement 
was  revocable  at  the  pleasure  of  J.  T.  Bart- 
lett; and,  although  he  used  the  term  "trans- 
fer" in  making  the  indorsement,  the  context 
clearly  shows  he  intended  the  transfer  to 
become  effective  only  in  case  of  his  own  fail- 
ure to  collect  the  note.  The  paper  thus  be- 
came testamentary  in  character,  within  the 
rule  above  announced,  and  the  circuit  judge 
properly  admitted  it  to  probate. 


natural    life,    is    not    entitled    to    probate. 
Ogle's  Estate,  97  Wis.  56,  72  N.  W.  389. 

And  it  has  been  held  that  an  agreement 
for  'a  lease  of  land  for  a  term  of  years, 
with  provision,  in  case  of  the  death  of  the 
lessor  before  the  expiration  of  the  "term, 
for  payment  of  the  rent  to  trustees  for  the 
benefit  of  certain  persons,  and  after  the 
expiration  of  the  term,  for  sale  of  the 
property  and  distribution  of  the  proceeds, 
is  not  testamentary,  since  it  is  not  revo- 
cable, and  its  effect  is  not  postponed  until 
the  death  of  the  lessor,  and  it  is  therefore 
not  entitled  to  probate.  Robinson's  Goods, 
L.  R.  1  Prob.  &  Div.  384,  17  L.  T.  N.  S. 
19,  36  L.  J.  Prob.  N.  S.  93. 

— powers  of  attorney. 

In  several  cases  instruments  in  the  form 
of  powers  of  attorney  have  been  held  to 
be  properly  admissible  to  probate  as  wills; 

— power  of  attorney  executed  animo  tes- 
tandif  to  transact  business  such  as  is  re- 
quired of  an  executor.  Stewart  t.  Stew- 
art, 177  Mass.  493,  59  N.  E.  116; 

— a  power  of  attorney  empowering  per- 
sons named  to  administer  on  an  estate  for 
the  benefit  of  heirs.  Rose  v.  Quick,  30 
Pa.  225; 

— a  power  of  attorney  directing  that  the 
grantee  shall  take  charge  of  property  and 
render  the  grantor  such  accounts  of  rents 
as  the  latter  may  need  for  necessary  sup- 
port during  his  life,  and  directing  that  at 
his  death  a  certain  distribution  be  made. 
Pritchett's  Estate,  9  Pa.  Co.  Ct.  600 ; 

— power  of  attorney  by  one  over  the 
seas,  authorizing  another  to  collect  rent 
from  certain  property  for  the  use  of  the 
latter,  or,  in  the  event  of  the  death  of  the 
maker,  assigning  the  claim  to  the  property 
to  the  other,  but  reserving  the  right  to 
claim  the  property  upon  his  return.  Doe 
ex  dem.  Cross  v.  Cross,  8  Q.  B.  714,  15  L. 
J.  Q.  B.  N.  S.  217,  10  Jur.  564. 

Informal   wills. 

In  many  cases  very  informal  papers  have 
been  presented  for  probate,  and  their  pro- 
bate has  been  contested  on  the  ground  that 
they  were  not  wills.  The  courts  have  ap- 
plied the  same  tests  laid  down  above,  name- 
ly, revocability,  postponement  of  effect,  and 
testamentary  "intent,  and  when  these  were 
Ratisfied  the  instruments  have  been  admit- 
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ted.  Moreover,  as  will  be  observed  by  the 
following  cases,  the  courts  seem  quite  'will- 
ing to  be  convinced  that  the  tests  are  sat- 
isfied, always  keeping  in  mind  the  purpose 
ai^d  intent  of  tlie  law  to  give  effect  to  the 
wishes  of  the  deceased  whenever  that  is 
possible.  Thus,  informal  papers  have  been 
declared  sufficient  as  wills,  and  have  been 
admitted  to  probate  under  the  following 
circumstances : 

— ^an  instrument  reading,  "I  wish  $5,000 
to  go  to  J.  C.  C.  in  the  event  of  my  dy- 
ing intestate,  and  the  balance  of  my  prop- 
erty to  be  held  by  R.  C.  B.  to  be  disposed 
of  "by  him  as.  his  judgment  may  dictate," 
"dying  intestate"  probably  means  dying 
without  making  any  further  or  other  will. 
Re  Wood,  36  Cal.  75; 

— an  instniment  reading,  "This  is  to 
serifey  that  ie  levet  to  mey  wife  Real  and 
persnal  and  she  to  dispose  for  them  as  she 
wis;"  "levet"  means  "leave,"  and  "my" 
may  be  supplied  before  "Real"  and  "prop- 
erty" after  "persnal."  Mitchell  v.  Doiio- 
hue,  100  Cal.  202,  38  Am.  St.  Rep.  279, 
34    Pac.    614; 

— an  instrument  purporting  to  be  a  w^ill, 
merely  revoking  a  former  will  and  leaving 
the  property  to  distribution  under  the  laws 
of  the  state.  Lucas  v.  Parsons,  24  Ga. 
640,  71  Am.  Dec.  147 ; 

— ^an  instrument  beginning,  "This  is  to 
certify  that  M.  B.  is  holding  in  trust"  cer- 
tain property  for  another,  and  closing,  "and 
also  be  it  understood  that  if  anything 
might  happen  E.  M.  B.  (the  other)  that  all 
of  his  private  belongings,  whatever  they 
may  be,  are  to  go  to  M.  B."  Boatman  v. 
Boatman,  105  III.  App.  40; 

— an  instrument  beginning,  "I  agree  to 
will,"  and  naming  certain  persons  and  pieces 
of  property;  the  words  quoted  mean  noth- 
ing else  than  "I  do  will."  Re  Longer,  108 
Iowa,  34,  75  Am.  St.  Rep.  206,  78  N.  W. 
834; 

— an  instrument  reading,  "I  have  this 
day  concluded  to  make  M.  A.  E.  a  donation 
for  the  time  she  has  lived  with  me,  to 
support  her  if  she  should  be  the  longest 
lived,  say  three  hundred  dollars,  and  notes 
now  due  to  her;  and  it  is  distinctly  under- 
stood that  this  obligation  is  not  to  be  sold 
nor  assigned,  nor  no  attempt  to  .collect  it 
in  my  lifetime,  without  my  consent."  Pel- 
ley  V.  Earles,  107  Ky.  640,  55  S.  W.  5.50; 

* — the  following  instrument:      "Miss   So- 


1912. 


MORRISON  V.  BARTLETT. 


45 


pbie   Loper   is   my    heiress."     Ehrengerg'a 
.Saceessioiiy  21  La.  Ann.  280,  90  Am.  Dec. 

— an  instrument  in  the  form  of  a  notice 
to  a  brother  and  sister,  designating  the  dis- 
position of  property,  although  informal  and 
violative  of  rules  of  granmiar  and  orthog- 
raphy. Morvant's  Succession,  45  La.  Ann. 
207,  12  So.  349; 

— an  instrument  reading,  "I  want  my 
lese  J.  B.  to  hav  muy  portoy  and  porionn 
when  I  die.  I  point  sole  execytrix  of  muy 
♦^tate,"  and  signed;  "muy"  stands  for 
~inj/'  and  the  words  following  it  mean 
^•property  real  and  personal,"  for  no  other 
vords  can  be  substituted.  Stewart's  Suc- 
ee^ion,  51  La.  Ann.  155^,  26  So.  460; 

— an  instrument  reading,  "A.  B.  will,  at 
the  death  of  myself  and  wife,  distribute 
to  each  of  the  undersigned  persons  the  sums 
of  money  stated  after  each  name,"  followed 
hy  names  of  five  beneficiaries,  the  amounts 
for  three  of  them  being  left  blank,  the  in- 
ftrument  going  on  to  provide  for  burial 
and  the  payment  of  debts,  and  having  a 
residuary  ciaujse.  Harris  v.  Pue,  39  Md. 
535; 

—the  following  instrument:  "It  is  my 
wi»h  that  the  will  that  I  made  be  destroyed 
and  my  estate  settled  according  to  law." 
Barley  v.  Bailey,  5   Cush.  245; 

•^an  instrument  simply  appointing  execu- 
tors and  authorizing  them  to  sell  real  es- 
Ute.    Barber  ▼.  Barber,  17  Hun,  72; 

— the  following  instrument:  "After  my 
mother's  death,  my  cousin,  S.  B.  W.  [with 
address],  is  my  heir.  This  writing  is  in- 
•t«ad  ot  a  formal  will  which  I  intend  to 
make,"  naming  an  executrix.  Re  Beebe, 
6  Bern.  43; 

— ^the  following  instrument:  "It  is  my 
wish  and  desire  that  my  good  friend  and 
relative  Dr.  J.  B.  O.  have  all  my  property 
of  every  description."  Outlaw  v.  Hurdle, 
4«  X.  C.  (1  Jones,  L.)  150; 

— a  sealed  envelop  indorsed  on  the  out- 
pide,  "Bear  B.  this  is  for  you  to  open," 
fORtaining  a  promissory  note  and  a  pa^r 
stating  that  "my  wish  is  for  you  to  draw 
thin  $2,000  for  your  use,  should  I  die  sud- 
den."   Fosselman  v.  Elder,  98  Pa.  159; 

— ^the  following  instrument:  "March  the 
4  Will  my  Properti  to  my  wief  mv  Death 
John  Sullivan."  Sullivan's  Estate, 'l30  Pa. 
-'Ui.  18  Atl.   1120; 

— ^an  informal  writing  in  pencil,  ad- 
dressed to  no  particular  person,  but  plainly 
to  those  who  should  have  the  possession  or 
fOTtrol  of  the  writer's  property,  in  the 
form  of  a  request  as  to  the  disposition  of 
her  property,  beginning,  "A  few  little 
things  I  would  love  to  have  done,"  and 
nigned  simply  bv  the  first  name.  Knox's 
Estate,  131  Pa.  220,  6  L.R.A.  353,  17  Am. 
St.  P^p.  708,   18   Atl.   1021; 

— the  following  written  on  the  blank 
T»app  of  a  printed  notice  after  the  maker 
bad  declared  orally  to  his  family  his  will 
with  refifard  to  his  property:  "Nov.  7, 
lSf)0.  Nuncupative  by  word  of  mouth..  My 
will  was  maid  on  the  above  date;  every- 
thing left  to  my  dear  wife  M,  E.  F. ;  all  my 
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real  and  personal  estate  and  everything  I 
own  at  the  time  of  my  death."  Fouche's 
Estate,  147  Pa.  395,  23  Atl.  547 ; 

— an  informal  writing  dated  and  begin- 
ning, "It  my  wish,"  going  on  to  designate 
the  disposition  of  property,  although  writ- 
ten in  lead  pencil  on  the  back  of  a  printed 
gas  receipt,  and  although  containing  none 
of  the  formal  requisites  of  a  will.  Gas- 
ton's Estate,  188  Pa.  374,  68  Am.  St.  Rep. 
874,  41  Atl.  529; 

— an  unsealed  envelop  containing  bonds 
and  stock  certificates,  indorsed  "'bonds  for" 
certain  persons  named,  '*to.  be  sold  after 
my  death."  Harrison's  Estate,  196  Pa. 
676,  46  Atl.  888; 

— an  instrument  reading:  "James  and 
Anna  to  have  Linda  and  Phillis,  and  to  be 
enduring  their  life,  and  at  their  death  to 
their  heirs.  Axey  to  have  Phebe  and  Dick; 
this  property  is  to  be  Axey's  and  her  heirs. 
This  is  to  be  the  property  of  Nancy  Mc- 
Lean's two  sons,  Wesly  and  Joseph — to 
have  $20  apiece — Axey  to  pay  20  and  James 
20."    McLean  v.  McLean,  6  Himiph.  452; 

— ^the  statement^  "I  wish  my  daughter 
to  have  my  bank  book  for  her  own  use," 
intended  to  take  effect  only  after  the  death 
of  the  maker.  Cock  v.  Cooke,  L.  R.  1  Prob. 
&  Div.  241,  36  L.  J.  Prob.  N.  S.  5,  15  L. 
T.  N.  S.  290,  15  Week.  Rep.  89; 

— an  instrument  reading:  "I  hereby 
make  a  free  gift  to"  one  named,  of  a  cer- 
tain amount.  Robertson  v.  Smith,  L.  R. 
2  Prob.  &  Div.  43,  39  L.  J.  Prob.  N.  S. 
41,  22  L.  T.  N.  S.  417; 

— an  instrument  reading:  "I  have  given 
all  that  I  have  to"  persons  named.  Cole's 
Goods,  L.  R.  2  Prob.  &  Div.  362,  41  L.  J. 
Prob.  N.  S.  21,  25  L.  T.  N.  S.  852,  20  Week. 
Rep.  211; 

— the  following  instrument:  "I,  T.  E., 
tailor,  give  D.  N.,  chandler,  full  authority 
to  draw  the  amount  of  money  with  inter- 
est contained  in  my  bank  book,"  parol  evi- 
dence being  allowed  to  show  testamentary 
intent.  English's  Goods,  3  Swabey  &  T. 
586,  34  L.  J.  Prob.  N.  S.  6,  11  L.  T.  N.  S. 
612,  13  Week.  Rep.  503; 

— an  instrument  entitled,  "Notes  of  in- 
tended settlement,"  complete  in  its  testa- 
mentary provisions  and  with  no  extrinsic 
evidence  as  to  the  intent  of  the  maker. 
Whyte  V.  Pollok,  L.  R.  7  App.  Cas.  400, 
47  L  T.  N.  S.  356,  47  J.  P.  340; 

— a  paragraph  in  an  instrument  which 
had  given  a  list  of  bonds,  stating  that 
"the  above-named  bonds  were  restored  by 
X  and  are  placed  in  the  hands  of  Y  in 
trust  for  the  use  of  Z  after  my  decease." 
Tapley  v.  Kent,  1  Rob.  Eccl.  Rep.  400. 

In  Bone  v.  Spear,  1  Phillim.  Eccl.  Rep. 
345,  an  instrument  entitled,  "Heads  of  the 
will  of  W.  S.,"  and  giving  a  list  of  intend- 
ed dispositions  of  proper^,  was  established 
as  a  will;  so  an  instrument  entitled,  "mem- 
orandum of  my  intended  will,"  going  on  in 
dispositive  terms  and  appointing  executors, 
was  held  to  he  entitled  to  probate,  in  Bar- 
wick  V.  Mullings,  2  ITagg.  Eccl.  Rep.  225. 

And  a  memorandum  made  in  a  small 
book  giving  a  list  of  property,  and  adding; 
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"thiB  is  all  left  after  paying  all  due  by 
the  store  to  Mrs.  J.  R.  S.  as  per  second 
will,  and  not  to  have  any  claim  against 
L.  M.  S.  or  8.  R.  what  is  on  the  books  and 
notes  you  may  find  and  if  you  find  that  C. 
has  reformed  you  miay  give  him  a  small 
amount^"  was  held  to  have  been  intended 
to  supplement  the  "second  will"  as  a  codicil 
and  was  ordered  admitted  as  such.  Simon 
V.  Middleton,  51  Tex.  Civ.  App.  631,  112 
8.  W.   441. 

Also  an  instrument  providing'  that  if 
ifie  maker's  wife  should  survive  him,  she  ig 
to  have  the  net  income  and  revenue  from 
his  estate  during  her  life,  is  a  sufficient 
disposition  of  property  to  constitute  a  will, 
^o  that  an  application  for  its  probate  is 
good  as  against  demurrer.  Lindemann  v. 
Dobossy,  —  Tex.  Civ.  App.  — ,  107  S.  W. 
111. 

And  an  instrument  reading:  "This  is  to 
certify  that  the  notes  held  by  me  against 
A.  B.  shall  be  null  and  void  after  my  death 
and  noncollectable,"  is  testamentary,  so  as 
to  be  revoked  by  a  subsequent  will.  Temple- 
ton  v.  Butler,  117  Wis.  465,  94  N.  W.  306. 

And  in  a  holographic  will  already  admit- 
ted to  probate,  a  clause  stating  that  the 
testatrix  wished  to  record  the  wishes  of  her 
husband  as  explained  to  her  in  his  last 
illness,  and  explaining  what  those  wishes 
were,  is  a  valid  testamentary  disposition  of 
the  property.  Kerr  v.  Girdwood,  138  N.  C. 
473,  107  Am.  St.  Rep.  551,  50  S.  E.  852. 

Likewise,  in  Rees  v.  Rees,  11  Rich.  E<^ 
86,  it  is  said  that  an  instrument  reading: 
"I  wish  all  I  possess  in  this  world  to  belong 
to  my  dear  son  W.,  and  his  heirs  forever, 
both  personal  and  real,"  and  disposing  of 
a  few  specified  articles  to  others,  fulfils 
all  the  requisites  of  a  last  will  and  testa- 
ment, wanting  only  the  attestation  of  wit- 
nesses to  give  it  effect  as  such. 

And  it  seems  that  an  instrument  written 
by  another  at  the  request  of  deceased,  be* 
ginning,  "the  request  of"  deceased,  and 
going  on  "I  want"  certain  persons  to  have 
certain  properties,  might,  if  properly  ex- 
ecuted, be  given  effect  as  a  will.  Gamp  v. 
Stark,  10  Phila.  528. 

But  under  the  same  tests,  the  following 
instruments  have  been  refused  probate  be- 
cause insufficient  as  wills: 

— the  writing  on  the  front  page  of  a  book, 
"Everything  is  Lous,"  dated  and  signed, 
the  court  saying  that  there  are  no  words 
of  gift,  and  no  indication  of  an  intention 
to  dispose  of  property  after  death.  Smith 
V.  Smith,  112  Va.  205,  33  L.R.A.(N.S.) 
1018,  70  S.  E.  491; 

— an  instrument  reciting  that  the  maker 
has  determined  to  offer  another,  as  a  tri- 
bute to  her  talents  and  virtues,  a  certain 
annuity,  and  that  he  will  immediately  or- 
der the  one  who  drew  his  will  to  make  this 
as  a  codicil  (no  evidence  of  testamentary 
intent).  Coventry  v.  Williams,  3  Curt. 
Eccl.  Rep.  787. 

So,  an  instrument  reading:  "I  wish  to 
make  A.  B.  a  gift  of  $500,"  dated,  signed, 
and  witnessed,  in  the  absence  of  any  show- 
ing of  testamentary  intent,  cannot  be  held 
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to  constitute  a  will;  its  terms  are  more 
compatible  with  an  intention  to  make  a 
gift  inter  vivos.  Re  Scott,  128  CaL  Q7, 
60  Pac.  527. 

Likewise,  an  instrument  reading  (barring 
misspellings) :  "Hagerstown,  August  11th 
1875 — ^what  I  owen  is  as  follows:"  adding  a 
list  of  properties  and  then  the  following 
memoranda:  "To  F.  S.  H.  $2,000  out  of 
the  proceeds  of  the  sale  of  house  on  the  pub- 
lic square;  S.  S.  $1,000  or  perhaps  $2,000 
after  the  sale  of  property  on  the  square; 
.  .  .  perhaps  J.  W.  if  he  quits  drinking 
liquor,"  and  appointing  administrators,  in 
the  absence  of  any  showing  that  the  maker 
intended  this  paper  as  it  stood  to  be  his 
will,  is  not  entitled  to  probate;  so  far  as 
it  refers  to  any  intended  testamentary  dis- 
position of  property,  it  indicates  a  mind  in 
as  hesitating  and  undecided  a  state  as  well 
could  be  imagined.  Lungren  v.  Swartz- 
welder,  44  Md.  482. 

And  the  written  statement,  "Want  Sarah 
relatives  have  all  property,"  signed,  was 
held  not  to  be  a  will,  the  court  saying  that 
there  was  nothing  in  the  instrument  nor 
in  the  extrinsic  evidence  to  show  that  it 
was  intended  as  a  disposition  of  property 
after  death.  Young  v.  Wark,  76  Miss.  829, 
25  So.  660. 

Also,  where  a  box  was  marked,  "In  case 
of  my  death  I  want  this  box  given  to  my 
attorney,"  naming  him,  the  writing  being 
signed  by  the  deceased,  the  box  containing 
envelops,  some  with  securities  and  some 
with  worthless  papers,  some  marked  with 
names  of  other  persons,  some  marked  with 
the  name  of  the  deceased,  and  some  not 
marked  at  all,  the  writing  upon  the  box 
was  held  not  to  be  testamentary,  and  there- 
fore not  entitled  to  probate;  in  this  case, 
deceased  left  a  valid  will  and  codicil,  the 
terms  of  which  were  inconsistent  with  the 
direction  on  the  envelops.  Re  Jacoby,  190 
Pa.  382,  42  Atl.  1026. 

After  making  a  will  the  testatrix  execut- 
ed an  instrument  beginning,  "this  is  not 
me^t  as  a  legal  will,  but  as  Guide,"  and 
indicating  certain  dispositions  of  property, 
and  it  was  held  not  to  be  testamentary,  and 
probate  as  a  codicil  was  refused.  Fergu- 
son-Davie  v.  Ferguson-Davie,  L.  R.  15  Prob. 
Div.  109,  59  L.  J.  Prob.  N.  S.  70,  62  L.  T. 
N.  S.  703. 

"A  plan  of  a  will"  was  rejected  by  the 
probate  court,  in  Matthews  v.  Warner,  5 
Ves.  Jr.  23,  on  a  commission  of  review 
granted  in  4  Ves.  Jr.  186. 

Disconnected  items  written  in  a  memo- 
randum book,  naming  different  persons  and 
giving  amounts  of  money,  but  containing  no 
words  of  gift,  except  "to  be  paid,"  do  not 
amount  to  a  testamentary  bequest,  nor  show 
that  the  sums  are  to  be  paid  after  the  writ- 
er's death;  and  such  items  should  not  be 
allowed  to  go  to  the  jury  on  the  question 
as  to  whether  they  constitute  a  valid  will. 
Patterson  v.  English,  71  Pa.  454. 

An  instrument  written  and  signed  by 
others  for  the  deceased,  purporting  to  set 
forth  his  wishes  regarding  the  disposition 
of  his   property,   is   insufficient  under  the 
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Kansai  stataie  of  1901  to  eonyey  real  es- 
tate to  the  beneficiaries  named  therein. 
Oibome  y.  Atkinson,  77  Kan.  436,  94  Pac 
<9v« 

Orders  on  administrators,  ezeeators,  or  es- 
tates. 

The  foUowing  orders  or  directions  to  ad- 
ministrators, executors,  or  estates,  have 
been  admitted  to  probate  as  yalid  wills  or 
eodidls; 

— a  paper  written  bj  deceased  giyins  a 
brief  aeoount  of  the  writer's  life,  and  clos- 
ing with  the  words,  "I  haye  requested  my 
executors  to  give  a  clear  deed  of  the  prop- 
erty after  my  death  to^'  certain  persons 
named.  Webster  y.  Lowe^  107  Ky.  293,  53 
S.  W.  1030; 

>-«a  instrument  reading,  "Four  years 
from  and  after  my  death,  I  hereby  author- 
ize and  direct  my  executors  to  pay  unto" 
a  certain  person  a  specified  amount.  Pena 
T.  New  Orleans,  13  La.  Ann.  86,  71  Am.  Dec 
506; 

—an  order  directing  one's  administrators 
or  executors  in  case  ox  death  to  pay  another 
a  certain  smn.    Frew  y.  Clarke,  80  Pa.  170; 

—an  instrument  reading,  "I  desire  and 
so  affirm  that  my  said  step-daughter  shall 
reeeiye  as  oompensati(m  for  said  services 
out  of  my  estate  a  stmi  of  money  or  its 
equivalent  that  shall  aggregate  $2,000," 
adding  that  this  compensation  should  not 
affect  any  right  the  beneficiary  may  have 
under  any  will.  Megaiy's  Estate,  206  Pa. 
260,  55   Atl.   963. 

Also,  an  instrument  reading,  "State  of 
Michigan,  Coun^  of  Bay,  ss.  To  whom  it 
may  coneem:  This  is  good  to  R.  F.  for 
eight  hundred  dollars,  as  payment  for  care 
ami  attendance  rendered  dv  her  to  me  in 
my  last  sickness;  this  eight  hundred  dol- 
lars is  to  be  collected  out  of  my  estate 
after  my  death,  providing  however,  I  die 
a  bachdor,"  is  a  will,  and  not  an  acknowl- 
edgment c^  a  debt  nor  a  duebill,  and  is 
entitled  to  probate.  Ferris  v.  Neville,  127 
Mich.  444,  54  L.ILA.  464,  89  Am.  St.  Rep. 
480,  86  N.  W.  960. 

In  Knott  V.  Hogan,  4  Met.  (Ky.)  99,  it  is 
mid  that  an  instrument  reciting  that  the 
maker  had  loaned  a  simi  of  money  to  an- 
other, and  had  received  his  note  for  the 
•ame,  and  directing  her  executor  or  admin- 
istrator, in  the  event  she  should  not  col- 
lect the  note  during  her  lifetime,  to  surren- 
der the  same  to  the  debtor,  might,  without 
doubt,  if  established  according  to  the  re- 
oairements  of  the  statute  of  wills,  take  ef- 
leet  as  a  testamentary  disposition. 

But  an  instrument  "informing"  executors 
that  certain  stock  standing  in  the  maker's 
name  was  not  his,  but  trust  property  to  be 
divided  in  a  certain  way  after  the  maker's 
death,  and  requesting  the  executors  so  to 
divide  it,  is  me/'cly  explanatory,  not  dis- 
posing of  any  of  the  writer's  property, 
^ivocal,  and,  when  not  shown  to  have 
Wq  intended  as  testamentary,  is  not  en- 
titled to  probate.  Grifiin  v.  Ferard,  1  Curt. 
Ecel.  Rep.  97. 
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Miscellaneous. 

A  nomination  paper,  under  an  act  auth- 
orizing a  member  of  an  industrial  society 
to  nominate  a  person  to  whom  his  interest 
in  the  society  is  to  go  after  his  death, 
which  is  not  operative  imder  the  act  be- 
cause disposing  of  too  large  a  sum,  may  be 
given  testamentary  effect.  Baxter"s  Goods 
[1903]  P.  12,  72  L.  J.  Prob.  N.  S.  2,  51 
Week.  Rep.  302,  87  L.  T.  N.  S.  748. 

And  it  seems  that  an  arrangement  be- 
tween testator  and  his  heirs,  to  determine 
how  much  of  the  estate  should  go  to  each 
child,  entered  in  a  book  in  the  form  of  an 
account,  might  be  given  testamentary  effect, 
if  affecting  only  personalty  and  executed 
according  to  law.  Williams  v.  Pope,  Wright 
(Ohio)  406. 

Memoranda  of  advancements  made  by 
deceased  and  written  by  him  may  indicate 
how  his  estate  should  be  distributed,  so 
as  to  be  testamentary  in  character  and  to 
require  execution  in  the  form  provided  for 
wills.  Sims  v.  Sims,  39  6a.  108,  99  Am. 
Dec.  450. 

But  where  it  appears  that  a  writing 
signed  in  the  hand  of  the  deceased,  found 
among  his  yaluable  papers,  does  not  pur- 
port to  be  a  will,  is  not  executed,  is  in  the 
nature  of  an  inventory  of  property,  and  an 
informal  and  unsubscribed  statement  ol 
the  wishes  of  the  writer  in  regard  to  its 
disposition,  there  is  ample  proof  to  support 
4^  verdict  against  its  testamentary  char* 
aoter,  and  probate  is  properly  refused. 
Crutcher  v.  Crutcher,  11  Humph.  377. 

H.  G.  Sh. 


NirW  HAMPSHIRE:   SUPHfiMSl 
COURT. 

WILLIAM  J.  CLABK,  Admr.» 

y. 
ANNIE  J.  SHARPS. 

(76  N.  H.  446,  83  AtL  1090.) 

Landlord  and  tenant  —  defect  in  prem- 
ises -—  injury  —  liability. 

A  landlord  is  not  liable  for  the  death  of 
the  tenant's  child  which  fell  through  the 
cover  of  a  vault  on  the  premises,  because 
its  hinges  had  rusted  and  its  supports  de- 
cayed, where  the  defect  was  not  discoverable 
by  ordinary  observation,  and  the  landlord 
is  not  shown  to  have  had  actual  knowledge 
of  it  or  to  have  made  such  an  investigation 

Note.  —  As  to  liability  of  landlord  for  in- 
jury to  tenants  from  defects  in  premises, 
see  notes  to  Hines  v.  Willcox,  34  L.R.A.  824, 
and  Walsh  v.  Schmidt,  34  L.R.A.(N.S.) 
798. 

As  to  liability  of  oWner  forJnjury  to  ten- 
ant's guests  or  employees  by  defects  in 
premises,  see  notes  to  McConnell  v.  Lemley, 
34  L.R.A.  609,  and  Cristadoro  v.  Von 
Behren,  17  L.R.A.(N.S.)   1161. 
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of  the  property  as  must  have  disclosed  its 
existence. 

(June  28,  191^) 

TRANSFER  by  the  Superior  Court  for 
Strafford  County  for  the  opinion  of 
the  Supreme  Court  of  an  action  in  favor  of 
plaintiff  brought  to  recover  damages  for  the 
death  of  his  infant  child  through  defects 
in  the  leased  premises.  Verdict  for  defend- 
ant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pierce  &  Galloway  for  plain- 
tiff. 

Messrs.  Kivel  &  Hughes  and  Robert 
Doe  for  defendant. 

Parsons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  premises  were  in  the  possession  of 
the  plaintiff  as  tenant  of  the  defendant. 
The  right  of  his  child,  occupying  by  his  per- 
mission, to  recover  of  the  owner  for  injuries 
received  through  defects  in  the  premises,  is 
no  greater  than  his.  In  the  ordinary,  con- 
tract of  letting  there  is  no  warranty  that 
the  premises  are  reasonably  safe  or  suit- 
able for  the  uses  intended;  and  in  the  ab- 
sence of  any  warranty,  or  of  deceit  or  fraud 
on  the  part  of  the  landlord,  the  lessee  takes 
the  risk  of  the  condition  of  the  premises, 
and  cannot  make  the  landlord  responsible 
for  injuries  sustained  by  him  during  his 
occupancy  by  reason  of  defects  therein. 
Towne  v.  Thompson,  68  N.  H.  317,  46  L.R.A. 
748,  44  Atl.  492.  The  landlord  is  not 
liable  unless  there  is  such  a  concealment 
of  defects  not  open  to  ordinary  observation, 
which  cause  the  injury,  as  to  amount  to 
fraud  or  deceit.  Cate  v.  Blodgett,  70  N.  H. 
316,  48  Atl.  281 ;  Dustin  v.  Curtis,  74  N.  H. 
266,  268,  11  L.R.A.(N.S.)  604,  67  Atl.  220, 
13  Ann.  Cus.  169. 

To  go  to  the  jury,  the  plaintiff  was  re- 
quired to  offer  evidence  that  the  injury  was 
due  to  a  secret  defect  in  the  premises,  con- 
cealed from  ordinary  observation,  known  to 
the  defendant,  and  not  disclosed  to  and  un- 
known by  the  plaintiff.  Cowen  v.  Sunder- 
land, 145  Mass.  363,  1  Am.  St.  Rep.  469,  14 
N.  K.  117.  The  sole  question  presented  by 
the  defendant's  motion  is  whether  there  was 
evidence  from  which  it  could  be  found  that 
she  knew  of  the  defect  which  caused  the 
injury.  The  child  lost  her  life,  it  could  be 
found,  because  the  cover  of  the  vault  tilted 
downward  from  lack  of  sufficient  support 
when  the  child  went  upon  it.  thereby  allow- 
ing the  child  to  fall  into  the  vault  below. 
The  question  therefore  is:  Did  the  defend- 
ant know  of  this  trap? 

Tliere  was  evidence  that  the  condition  was 
caused  by  the  rusting  away  of  the  hinges 
and  tlie  decav  of  a  support  intended  to  hold 
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the  cover  at  the  rear.  The  plaintiff's  evi- 
dence was  that  the  condition  was  not  discov- 
erable by  ordinary  observation.  The  trap 
was  not  discovered  until  an  attempt  was 
made  to  lift  the  cover,  when  it  tilted  down 
cornerwise,  returning  to  its  ordinary  posi- 
tion when  released.  There  was  no  evidence 
that  the  defendant  had  attempted  to  raise 
the  cover,  or  had  ever  seen  it  done.  The  de- 
fendant testified  that  she  did  not  know  of 
the  condition.  The  only  evidence  claimed  to 
support  the  verdict  came  from  the  defendant 
upon  cross-examination,  in  which  she  admit- 
ted  that  she  had  been  in  the  habit  of  exam- 
ining the  premises  to  see  if  repairs  were 
needed.  .From  this  it  is  argued  that,  exam- 
ining for  that  purpose,  it  is  probable  she  no- 
ticed the  hinges  were  rusted  off;  and,  notic- 
ing that,  it  is  probable  she  made  further  ex- 
amination and  discovered  the  danger. 

The  question  is  not  what  the  defendant 
ought  to  have  done,  or  what  she  ought  to 
have  known,  but  what  did  she  in  fact  do  and 
know.  There  was  no  evidence  that  she  had 
done  what  was  necessary  to  learn  the  dan- 
ger, and  the  conclusion  that  she  knew  what 
she  could  not  know  without  such  action  is  a 
mere  surmise  or  guess,  which  is  not  the  legal 
proof  the  law  requires.  There  is  no  open, 
visible  connection  between  the  fact  proved — 
that  the  defendant  was  accustomed  to  ex- 
amine the  premises  to  see  if  repairs  were 
needed — and  the  conclusion  that  she  discov- 
ered, and  therefore  knew,  the  secret  danger 
causing  the  injury.  These  principles  have 
been  so  often  relied  upon  that  it  is  sufficient 
to  cite  without  discussing  the  recent  cases  in 
which  they  have  been  elaborated.  Deschenes 
V.  Concord  &  M.  R.  Co.  69  N.  H.  285,  290, 
46  Atl.  467;  Carr  v.  Manchester  Electric 
Co.  70  N.  H.  308,  310,  48  Atl.  286;  Dame  v. 
Laconia  Car  Co.  Works,  71  N.  H.  407,  52 
Atl.  864;  Cohn  v.  Saidel,  71  N.  H.  558, 
568,  569,  53  Atl.  800;  Reynolds  v.  Burgess 
Sulphite  Fibre  Co.  73  N."  H.  126,  131,  59 
Atl.  615.  The  absence  of  all  evidence  that 
in  making,  the  examination  of  the  premises 
the  defendant  made  such  an  investigation  as 
must  have  disclosed  to  her  the  condition  of 
the  cover  cannot  be  supplied  by  guess  orxon- 
jecture.  Wright  v.  Boston  &  M.  R.  Co.  74 
N.  II.  128,  133,  8  L.R.A.(N.S.)  832,  124 
Am.  St.  Rep.  949,  65  Atl.  687;  Gibson  v. 
Maine  C.  R.  Co.  75  N.  H.  342,  344,  74  Atl. 
589.  Especially  must  this  be  true  when  no 
inquiry  was  made  of  the  defendant  whether 
she  had  ever  seen  the  cover  tilt  fronl  an  at- 
tempt to  lift  it  or  a  weight  placed  on  it, 
which  the  case  discloses  to  have  been  the 
only  means  by  which  the  secret  defect  could 
be  discovered.  The  question  is  not  as  to  the 
weight  to  be  given  to  the  defendant's  denial 
of  a  fact  thg  plaintiff  was  bQUnd  to  prove. 
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Uit  merely  whether  any  evidence  was  of- 
fered n  the  affirmative. 

The  case  discloses  none,  and  the  order  is: 
Exception  sostained;  yerdict  for  the  defend- 
ant 

All  eoDcor, 


OHIO  SUPRBME  OOURT. 

LAKE  SHORE  ft  MICHIGAN  SOUTHERN 
RAILWAY   COMPANY,  PlfT.  in  Err., 

V. 

BENSON,   Admr.,    etc.,   of   John   Lutyan, 

Deceased. 

(85  Ohio  St.  215,  97  N.  E.  417.) 

BaUroad  —  equipment  of  cars  —  looo- 
motlTe  cmne. 

1.  A  whir  ley,  derrick,  or  locomotive  crane 
built  upon  car  trucks,  and  equipped  with  a 
boiler  and  eng^ine  furnishing  the  power  to 
operate  the  crane,  and  to  move  the  machine 

Headnotes  by  Donahue,  J. 


ahout  upon  the  railroad  tracks  in  the  vicini- 
ty where  it  is  being  operated  by  a  railway 
company  for  the  purpose  of  unloading  heavy 
materials  to  be  used  in  the  construction  of 
docks,  and  not  employed  by  the  railway 
company  in  its  business  as  a  conmion  carrier 
in  moving  state  traffic,  is  not,  while  being 
so  operated,  a  "locomotive,  car,  tender,  or 
similar  vehicle  used  in  moving  state  traffic," 
required  by  §  8950  (3365— 27b,  Revised 
Statutes)  and  §  8952  (3365— 27d,  Revised 
Statutes)  of  the  General  Code  to  be 
equipped  with  an  automatic  coupler  and  pro- 
vided with  drawbars  of  standard  height. 

Same  —  use  tor  shifting  cars  —  effect. 

2.  Where  a  railway  company,  as  a  com- 
mon carrier,  has  deposited  on  tracks  built 
upon  a  partly  constructed  dock  cars  load- 
ed with  materials  to  be  used  by  it  in  the 
further  construction  of  such  dock,  the  use 
of  this  machine  to  shift  these  loaded  cars  a 
short  distance  to  meet  the  needs  and  con- 
venience of  the  employees  engaged  in  unload- 
ing the  same  does  not  bring  the  machine, 
during  the  time  it  is  so  employed,  within 
the  provision  of  these  sections. 

(January  16,  1912.) 


Jfote.  —  DtUy  and  liahUity  tinder  Feder^ 
ol   and   stale    railway   safety-applU 


This  note  supplements  that  in  20  L.R.A. 
'N*X)  473,  which  sets  out  the  earlier  cases, 
IS  well  as  the  terms  of  the  Federal  safety- 
appliance  act  upon  which  the  decisions  turn. 

('ases  involving  the  question  whether  a 
eiTil  or  criminal  proceeding  is  involved  in 
an  action  by  the  United  States  to  recover 
the  statutory  penalty  for  the  violation  of 
the  safety-appliance  act  are  included  in  the 
note  on  the  general  question  of  whether  a 
rait  for  a  statutory  penalty  is  a  civil  or 
mminal  prosecution  in  27  L.R.A.(N.S.) 
T39,  and  the  question  is  also  discussed  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United  States, 
27  LRA.(N.S.)  756,  96  C.  C.  A.  646,  172 
Fed.  194.  to  which  inter  alia  that  note  is 
ippended.    ^ 

Af  to  power  of  state  to  enforce  right  un- 
der Federal  employer's  liability  act,  see  the 
note  to  Bradburv  v.  Chicago,  R.  I.  &  P.  R. 
<o.  40  UR^.(N.S.)    684. 

Standard  or  nature  of  duty. 

Ao  absolute  duty  to  provide  every  car 
used  in  moving  interstate  traffic  with  the 
f^uired  appliances,  and  to  maintain  them 
in  proper  condition  at  all  times  and  under 
all  circumstances,   is   imposed  upon  inter- 
•*tate  carriers  by  the  safety-appliance  act 
of  March  2,  1893;  and  this  duty  is  not  dis- 
charged by  the  exercise  of  ordinary  or  great 
^rc  to  keep  the  appliances  in  the  required 
wndition.    Delk  v.  St.  Louis  &  S.  F.  R.  Co. 
220  U.  8.  580,  55  L.  ed.  590,  31  Sup.  Ct. 
P'-P.  617,  reversing  86   C.  C.   A.   95,   158 
M  931,  14  Ann.  Cas.  233;  Chicago,  B.  & 
Q.  R.  Co.  T.  United  States,  220  U.  S.  559, 
^^  L.  ed.  582,   31  Sup.   Ct.  Rep.   612,  af- 
firming 95  r.  C.  A.  642,  170  Fed.  556;  At- 
41  L.RjL(N.S.) 


lantic  Coast  -Line  R.  Co.  v.  United  States, 
94  C.  C.  A.  35,  168  Fed.  175 ;  United  States 
V.  Baltimore  &  O.  R.  Co.  170  Fed.  456; 
United  States  v.  Southern  R.  Co.  170  Fed. 
1014;  Wabash  R.  Co.  v.  United  States,  97 
C.  C.  A.  284,  172  Fed.  864;  Norfolk  &  W. 
R.  Co.  V.  United  States,  101  C.  C.  A.  249, 
177  Fed.  623;  Johnson  v.  Great  Northern 
R.  Co.  102  C.  C.  A.  89,  178  Fed.  643;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  United  States, 
105  C.  C.  A.  422,  1 83  Fed.  579 ;  Norfolk  & 
W.  R.  Co.  V.  United  States,  112  C.  C.  A.  46, 
191  Fed.  302;  on  this  point.  United  States 
V.  Louisville  &  N.  R.  Co.  162  Fed.  185, 
which  was  cited  in  the  note  in  20  L.R.A. 
(N.S.)  473,  has  since  beeiT  affirmed  without 
opinion  in  98  C.  C.  A.  664,  174  Fed.  1021. 

These  cases  effectually  overrule  United 
States  v.  Illinois  C.  R.  Co.  95  C.  C.  A.  628, 
170  Fed.  542,  in  which  the  court,  attempt- 
ing to  construe  the  statute  in  the  light  of 
the  common-law  rules  governing  master  and 
servant,  held  that  while  a  railroad  was  lia- 
ble for  the  penalty  where  it  started  a  car  in 
transit  with  a  discoverable  defect,  it  should 
not  be  held  liable  for  hauling  a  car  with  a 
defect  which  developed  during  the  trip,  pro- 
vided there  was  no  lack  of  diligence  in  dis- 
covering the  defect  after  it  developed. 

The  provision  as  to  couplers  in  the  Illi- 
nois act,  which,  as  applied  to  intrastate 
traffic,  is  like  that  of  the  Federal  act  ap- 
plying to  interstate  trafHc,  is  held  not  to 
be  satisfied  by  merely  furnishing  the  ap- 
pliances required;  and  the  railroad  company 
cannot  be  heard  to  say  that  it  had  neither 
actual  nor  constructive  knowledge  of  a  de- 
fect. Erlinger  v.  St.  Louis  &  0*F.  R.  Co. 
152  III.  App.  640,  appeal  dismissed  on  other 
grounds  in  245  III.  304,  92  N.  E.  153.  This 
act  is  likewise  held  to  impose  an  absolute 
duty  which  cannot  be  discharged  by  the 
exercise  merely  of  reasonable  care  to  keep 
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ERROR  to  the  Circuit  Court  for  Ashta- 
bula County  affirming  a  judgment  of 
the  Court  of  Common  Pleas  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiiTs  intestate.    Reversed. 

Statement  by  Donahue,  J.: 

On  the  5th  day  of  May,  1900,  the  defend- 
ant in  error,  as  administrator  of  the  estate 
of  John  Lutyan,  deceased,  filed  a  petition 
in  the  common  pleas  court  of  Ashtabula 
county  against  the  plaintiff  in  error,  the 
Lake  Shore  k  Michigan  Southern  Railway 
Company,  praying  damages  against  said 
defendant  for  negligently  causing  the  death 
of  his  decedent;  and  on  the  25th  day  of 
September,    1909,    said    plaintiff    filed   his 


amended  petition  in  said  cause,  averringr 
his  appointment  as  administrator,  the  cor- 
porate capacity  of  the  defendant  company, 
and  that  it  waa  engaged  in  maintaining  suid 
operating  a  line  of  railway  in  carrying 
passengers  and  freight  from  the  city  of 
Buffalo,  New  York,  and  into  and  throu^^h 
the  city  of  Ashtabula,  Ohio;  that  in  con- 
nection therewith  it  had  a  dock  upon  the 
lake  front,  upon  which  dock  were  certain 
railway  tracks,  and  a  certain  machine  or 
locomotive  crane  that  it  used  for  switching 
railroad  cars  over  and  along  the  tracks  on 
said  dock;  that  the  end  of  said  locomotive 
crane  was  of  improper  and  unlawful  con- 
struction, in  that  the  drawbar  was  more 
than  6  inches  below  the  standard  height 
of  standard  gauge  locomotives  or  cars,  and 


the  appliances  in  a  safe  condition.  Luken  v. 
Lake  Shore  &  M.  S.  R.  Co.  248  111.  377,  140 
Am.  St.  Rep.  220,  94  N.  E.  175,  21  Ann. 
Oas.  82. 

In  McGarvey  v.  Detroit,  T.  &  I.  R,  Co.  83 
Ohio  St.  273,  94  N.  E.  424,  although  it  was 
found  that  the  railroad  company  failed  to 
exercise  ordinary  care,  the  court,  referring 
to  the  construction  placed  upon  the  Federal 
act,  seemed  inclined  to  hold  that  the  pro- 
visions of  the  Ohio  statute  which  were  the 
same  as  the  Federal  act,  imposed  upon  rail- 
road companies  an  absolute  duty  which 
could  not  be  discharged  by  the  exercise  of 
ordinary  care. 

A  fortiori^  the  railroad  is  liable  under  the 
Federal  act  for  an  injury,  where  it  appears 
that  the  defect  in  the  coupler  was  discover- 
able by  proper  inspection  and  that  the  com- 
pany did  not  exercise  ordinary  and  rea- 
sonable care  to  discover  the  defect.  St. 
Louis,  I.  M.  k  S.  R.  Co.  v.  York,  92  Ark. 
564,  123  S.  W.  376. 

The  showing  that  a  car  had  a  defective 
coupler  establishes  at  least  a  prima  facie 
case  against  the  railroad  company,  and  even 
if  the  exercise  of  ordinary  care  would  have 
relieved  it  from  liability,  it  is  bound  affirma- 
tively to  establish  that  it  exercised  that 
care.  Grand  Trunk  Western  R.  Co.  v. 
Poole,  175  Ind.  567,  93  N.  E.  26. 

A  railroad  company  which  hauls,  in  the 
course  of  interstate  commerce,  a  car  with 
an  automatic  coupler  out  of  repair,  does 
not  satisfy  the  safety-appliance  act  by  plac- 
ing a  "bad-order  card"  on  the  car.  Unit- 
ed States  V.  Chicago,  R.  I.  &  P.  R.  Co.  173 
Fed.  684. 

The  necessity,  within  the  meaning  of  the 
statute,  of  men  going  between  the  ends  of 
the  cars  to  uncouple  them  does  not  mean 
an  absolute  necessity  or  refer  to  a  physicaj 
impossibility  Of  uncoupling  except  by  going 
between  the  ends  of  the  cars;  and  the  possi- 
bility of  uncoupling  by  crawling  under  a 
car,  or  climbing  over  it,  or  by  going  around 
the  end  of  the  train,  does  not  negative  the 
necessity  which  will  render  the  railroad 
company  liable  for  the  penalty.  In  other 
words,  if  the  uncoupling  lever  at  either  end 
of  any  car  is  so  inoperative  that  it  is  nee- 
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essary,  in  order  to  uncouple  the  cars,  to  go 
between  them  or  around  the  train,  or  to 
climb  over  or  under  a  car,  or  over  or  under 
the  couplers,  then  such  car  is  in  such  con- 
dition of  disrepair  that  it  is  unlawful  to 
use  it  in  the  movement  of  interstate  traffic. 
Norfolk  &  W.  R.  Co.  v.  United  States,  101 
C.  C.  A.  249,  177  Fed.  623. 

And  certainly  the  necessity  will  be 
deemed  to  exist  where  there  is  nothing  in 
the  facts  to  show  that  the  injured  servant 
might,  without  violating  his  duty,  have 
stopped  the  operation  of  the  train  until  he 
could  have  gone  around,  on  the  other  side, 
to  use  the  uncoupling  lever.  Chicago,  K.  I. 
&  P.  R.  Co.  V.  Brown,  107  C.  C.  A.  300,  185 
Fed.  80. 

But  the  requirement  that  cars  be  equipped 
80  as  to  couple  automatically,  or  to  en- 
able them  to  be  coupled  "without  the  neces- 
sity of  men  going  between  them,"  was  de- 
signed to  protect  employees  from  injuries 
received  in  going  between  cars  to  couple  and 
uncouple  them,  and  cannot  form  the  basis  of 
an  action  for  injuries  received  in  collisions. 
Campbell  v.  Spokane  &  I.  E.  R.  Co.  188  Fed. 
516. 

The  liability  of  a  railroad  company  which 
hauls  a  defective  car  in  one  of  its  own 
trains  over  the  track  of  another  railroad 
company,  for  the  penalty  prescribed  by  the 
safety-appliance  act,  is  not  affected  by  the 
fact  that  the  inspection  of  the  cars  was 
made  by  the  servants  of  the  latter  company. 
Philadelphia  k  R.  R.  Co.  v.  United  States, 
111  C.  C.  A.  661,  191  Fed.  1. 

And  the  government  inspectors  are  not 
required  to  notify  the  employees  of  the 
railroad  company  of  defects  found  in  appli- 
ances, previous  to  or  at  the  time  of  move- 
ment of  defective  cars.  Norfolk  k  W.  R.  Co. 
V.  United  States,  112  C.  C.  A.  46,  191  Fed. 
302. 

Specific  duties   and  requirements. 

The  coupling  and  uncoupling  apparatus 
on  each  end  of  every  car  must  be  in  an  op- 
erative condition  (United  States  v.  Balti- 
more k  O.  R.  Co.  170  Fed.  456) ;  and  must 
be  operative  of  its  own  mechanism,   irre- 
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thftt  the  coupler  was  of  the  link  and  pin 
tjpe,  8o  that  said  locomotive  crane  and 
standard  gauge  cars  would  not  couple  auto- 
matically upon  impact^  but  would  make  it 
aecfSMiy  for  employees  to  go  between  said 
loeamotiFs  crane  and  the  cars  about  to  be 
shifted;  that  on  the  30th  day  of  March, 
1909,  John  Lilian  was  in  the  employ  of 
defendant  company,  upon  said  dock,  under 
the  control  and  direction  of  its  foreman, 
John  Eastmaxi,  and  that  his  duties  required 
him  to  wcHic  in,  around,  and  upon  said 
loeomotiTe  crane;  that  said  Lutyan  was 
ordered  and  directed  by  said  Eastman  to 
go  in  between  the  front  end  of  said  locomo- 
tive crane  and  a  railroad  car  standing  upon 
the  railroad  tracks  on  said  dock,  and  there 
to  adjust  a  certain  iron  push  bar  between 


said  respective  drawbars;  and  that  while 
Lutyan  was  attempting  so  to  do,  and  be- 
fore he  could  BO  adjust  such  push  bar,  the 
said  foreman,  John  Eastman,  and  one  Ol- 
son, who  was  then  in  the  employ  of  de- 
fendant company  as  an  engineer  in  control 
of  and  operating  said  locomotive  crane,  act- 
ing jointly,  and  without  giving  Lutyan  any 
notice  or  warning,  caused  and  permitted 
said  locomotive  crane  to  move  towards  said 
car  in  such  manner  that  plaintiff's  decedent 
was  caught  and  crushed  so  that  he  died; 
and  averred  that  the  injuries  so  received 
by  Lutyan,  and  which  resulted  in  his  death, 
were  directly  and  proximately  caused  and 
contributed  to  by  and  througn  the  gross 
negligence  and  unlawful  conduct  of  defend- 
ant company:     First,  in  and  about  having 


speetive  of  the  condition  of  the  appliances 
on  other  or  adjacent  cars  ( United  States  v. 
Southern  R.  Co.  170  Fed.  1014). 

The  existence  of  a  defective  drawbar  up- 
on the  front  of  a  locomotive  subjects  the 
railroad  to  the  penalty;  and  liability  there- 
for cannot  be  avoided  by  showing  that  the 
coupler  at  that  end  was  not  used,  but  in- 
stead the  engine  was  reversed  so  that  the 
ecmpler  on  the  other  end  was  used.  Chicago, 
M.  &  P.  8.  R.  Co.  V.  United  States,  196  Fed. 
882,  disapproving  though  distinguishing  in 
s  measure  Wabash  R.  Co.  v.  United  States, 
97  C.  C.  A.  284,  172  Fed.  864,  upon  the 
pound  that  in  tiiat  case  there  was  no  de- 
fect, but  tiiat  the  coupler  had  been  dis- 
connected in  pursuance  of  a  purpose  that 
it  should  not  be  used. 

But  one  case  held  that  a  locomotive  en- 
gine, though  a  "car"  within  the  meaning  of 
the  provision  requiring  automatic  couplers 
on  einery  car,  need  not  have  such  couplers 
on  both  ends,  where  one  end  is  not  used 
snd  is  not  intended  to  be  used  for  the  pur- 
pose of  coupling.  Wabash  R.  Co.  v.  United 
States,  supra. 

There  is  a  violation  of  the  automatic^ 
eou|^r  clause,  where  a  car,  although 
equipped  with  automatic  couplers,  is  hauled 
in  interstate  commerce  alter  having  been 
loaded  with  lumber  projecting  over  tiie  un- 
coupling lever  so  as  to  prevent  its  operation. 
United  States  v.  Illinois  C.  R.  Co.  101  C. 
C.  A.  IS,  177  Fed.  801. 

Compliance  with  the  provision  as  to  grab 
irons  and  hand  holds  is  not  rendered  un- 
neceisary  by  the  presence  of  air  hose,  signal 
hose,  steam  hose,  uncoupling  chains,  brake 
shafts,  dummy  coupling  chains,  hand-brake 
shafts,  and  operating  rods  of  the  steam 
hoee.  United  States  v.  Norfolk  ft  W.  R.  Co. 
184  Fed.  09. 

The  use  of  hand-brakes  on  certain  grades, 
nnder  standing  orders  from  the  railroad 
ttnnpany,  does  not,  where  it  does  not  appear 
tiiat  there  were  not  a  sufficient  number  of 
power-brake  cars  in  the  train,  constitute  a 
violation  of  §  1  of  the  act  of  March  2, 
1893,  requiring  all  trains  in  interstate 
QOBuneroe  to  have  "a  sufficient  number  of 
cars  in  it  so  equipped  with  power  or  train 
ilULA.(N.S.) 


brakes  that  the  engineer  on  the  locomotive 
drawiiu^  such  train  can  control  its  speed 
without  requiring  brakemen  to  use  the  com- 
mon hand-brake  for  that  purpose"  (27  Stat, 
at  L.  631,  chap.  196,  U.  S.  Comp.  Stat.  1901, 
p.  3174),  as  amended  by  the  act  of  1903, 
by  which  the  number  of  cars  to  have  their 
brakes  operated  by  the  engineer  is  fixed  at 
a  minimum  of  50  per  cent,  and  as  modified 
by  an  order  of  the  interstate  commerce  com- 
mission fixing  the  minimum  at  75  per  cent, 
and  providing  that  all  power-brake  cars  in 
such  train,  which  are  associated  together 
with  said  75  per  cent,  shall  have  their  brakes 
used  and  operated  by  the  engineer.  United 
States  V.  Baltimore  k  O.  R.  Co.  176  Fed.  114. 
And  where  75  per  cent  of  the  cars  of  a 
train  have  their  power  brakes  operated  by 
the  engineer,  the  fact  that  there  was  con- 
nected with  them  other  cars  through  which 
the  air  passed  but  whose  brakes  had  been 
cut  out  because  of  defects  does  not  violate 
the  act  of  March  2,  1903,  which,  as  modi- 
fied by  an  order  of  the  interstate  commerce 
commission,  and  amending  the  act  of  March 
2,  1893,  requires  that  when  any  train  is  op- 
erated with  power  or  train  brakes,  not  less 
than  75  per  cent  of  the  cars  in  silch  train 
shall  have  their  brakes  used  and  operated 
by  the  engineer,  and  all  power-brake  cars  in 
such  train  which  are  associated  together 
with  said  75  per  cent  shall  have  their  brakes 
so  used  and  operated.    Ibid. 

Unit  of  offense. 

The  car,  and  not  the  train,  is  the  unit  of 
offense;  so  that  if  several  cars,  each  with- 
out the  requisite  appliances,  are  hauled  by 
the  carrier  at  one  and  the  same  time,  there 
are  several  distinct  violations,  for  each  of 
which  a  penalty  is  recoverable.  United 
States  V.  St.  Louis  Southwestern  R.  Co.  106 
C.  C.  A.  230,  184  Fed.  28,  followed  in  St. 
Louis  Southwestern  R.  Co.  v.  United  States, 
106  C.  C.  A.  136,  183  Fed.  770. 

To  what  lines  or  traffic  duty  attaches  — - 

generally. 

A  railroad  company  hauls  a  car  "on  its 
line"  within  the  meaning  of  the  safety-ap- 
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and  UBing  said  locomotive  when  the  said 
drawbar  was  below  standard  height,  as 
aforesaid;  second,  in  causing  and  permit- 
ting said  crane  to  be  moved  along  said 
track  before  plaintiff's  decedent  had  suffi- 
cient time  to  adjust  said  bar,  as  aforesaid; 
third,  in  failing  and  n^lecting  to  give 
plaintiff^s  decedent  any  notice  or  warning 
of  the  aforesaid  movement  of  said  crane, 
as  aforesaid;  fourth,  in  causing  and  per- 
mitting said  crane  to  run  against  plain- 
tiff's decedent,  as  aforesaid;  fifth,  in  haul- 
ing and  using  said  locomotive  crane  when 
said  coupler  was  of  Such  improper  con- 
struction that  it  would  not  couple  auto- 
matically upon  impact,  as  aforesaid. 

The    amended    petition    further    averred 
that  Lutyan  was  at  the  time  of  his  death 


forty-six  years  of  age,  earning  and  able  to 
earn  $1.20  per  day;  that  he  left  surviving 
him  as  next  of  kin  Bertha  Lutyan,  his 
widow,  and  three  children,  Anna,  aged  four- 
teen years,  John,  aged  ten  years,  and  Ellen, 
aged  eight  years,  for  whose  benefit  the  ac- 
tion is  brought  and  prayed  damages  in  the 
9iun  of  $10,000. 

The  defendant  on  the  30th  of  December, 
1909,  filed  an  amended  answer  to  the 
amended  petition,  admitting  the  appoint- 
ment and  qualification  of  the  plaintiff  as 
administrator  of  the  estate  of  John  Lut- 
yan; admitting  that  the  defendant  was  a 
railway  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of  Ohio, 
and  engaged  in  maintaining  and  operating 
a  line  of  railway  carrying  passengers  and 


pliance  act  where,  with  its  own  engine  and 
crew,  it  hauls  the  car  on  the  tracks  of  an- 
other company,  under  a  contract  with  the 
latter  and  under  the  rules  and  regulations 
promulgated  by  the  latter.  Philadelphia  & 
R.  R.  Co.  V.  United  States,  111  C.  C.  A.  681, 
191  Fed.  1. 

The  Illinois  appellate  court  holds  that  the 
amendment  of  1903  to  the  Federal  Bafet3L- 
appliance  act,  providing  that  that  act  ap- 
plies to  all  trains  and  cars  used  on  any 
railroad  engaged  in  interstate  commerce,  is 
declaratory  of  the  previous  act;  and  that 
that  language  is  to  be  used  as  the  test  in 
determining  whether  a  defective  car  being 
hauled  before  the  amendment  went  into 
effect  was  engaged  in  interstate  commerce 
so  as  to  render  the  Federal  act  applicable. 
Devine  y.  Illinois  C.  R.  Co.  156  111.  App. 
369. 

— railroad  wholly  within  a  state,  and  with- 
out traffic  arrangements  with  other  roads. 

This  phase  of  the  question  was  dis- 
cussed in  United  States  v.  Colorado  &  N. 
W.  R.  Co.  15  L.R.A.(N.S.)  167,  and  the 
note  thereto  appended.  The  only  addition- 
al case  involving  this  point  holds  that  the 
provisions  of  the  Federal  safety-appliance 
act  apply  to  a  narrow  gauge  road  which 
carries  articles  of  interstate  commerce,  al- 
though it  is  located  entirely  within  a  single 
state,  and  operates  independently  of  all  oth- 
er carriers,  and  without  traffic  arrangements 
with  its  connections.  Pacific  Coast  R.  Co.  v. 
United  States,  98  C.  C.  A.  31,  173  Fed.  448, 
following  United  States  y.  Colorado  ft  N.  W. 
R.  Co.  supra. 

— intrastate  cars  of  interstate  carrier. 

The  United  States  Supreme  Court  in  a 
late  case  establishes  the  rule  that  cars 
used  in  moving  intrastate  traffic,  though  not 
in  connection  with  interstate  cars,  on  a  rail- 
way which  is  a  highway  of  interstate  com- 
merce, are  comprehended  by  the  provisions 
of  the  safety -appliance  act  declaring  inter 
alia  that  its  provisions  and  requirements 
shall  "apply  to  all  trains,  locomotives,  ten- 
ders, cars,  and  similar  vehicles  used  on 
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any  railroad  engaged  in  interstate  commerce 
and  in  the  territories  and  the  District  of 
Columbia,  and  to  all  of  other  locomotives, 
tenders,  cars,  and  similar  vehicles  used  in 
connection  therewith."  Southern  R.  Co.  v. 
United  States,  222  U.  S.  20,  56  L.  ed.  72, 
32  Sup.  Ct.  Rep.  2.  This  modifies  the  for- 
mer rule  of  lesser  Federal  courts,  that  the 
act  was  not  intended  to  apply  at  all  times 
and  in  all  circumstances  to  a  railroad 
which  was  sometimes  engaged  in  interstate 
commerce,  but  applied  to  trains  and  cars 
only  at  a  time  when  they  were  engaged  in 
interstate  commerce  (Louisville  &  N.  R.  Co. 
V.  United  States,  108  C.  C.  A.  326,  186  Fed. 
280) ;  and  that  cars  of  an  interstate  rail- 
road which  were  generally  used  interchange- 
ably and  indiscriminately  in  both  inter- 
state and  intrastate  traffic  were  subject 
to  the  act  while  employed  commercially 
and  in  such  indiscriminate  and  interchange- 
able use;  but  that,  although  generally  used 
indiscriminately,  they  were  not  subject  to 
the  act  while  actually  devoted  to  purely  in- 
trastate use,  even  though  not  set  apart 
solely  and  specifically  for  such  use.  South- 
ern R.  Co.  y.  Snyder,  109  C.  C.  A.  344,  187 
Fed.  492. 

Before  the  decision  of  the  United  States 
Supreme  Court  in  Southern  R.  Co.  v.  Unit- 
ed States,  supra,  other  Federal  cases,  while 
not  taking  a  stand  opposed  to  that  decision, 
went  no  further  than  to  hold  that  where 
some  of  the  cars  of  a  train  were  engaged  in 
interstate  commerce,  the  act  applied  to  those 
which  were  not,  as  well  as  to  those  which 
were,  of  themselves  so  engaged.  Norfolk  & 
W.  R.  Co.  V.  United  States,  101  C.  C.  A. 
249,  177  Fed.  623;  Hohenleitner  v.  South- 
ern P.  Co.  177  Fed.  796;  United  States  v. 
International  &  G.  N.  R.  Co.  98  C.  C.  A. 
392,  174  Fed.  638;  United  States  y.  Balti- 
more &  O.  R.  Co.  170  Fed.  456;  United 
States  V.  Southern  R.  .Co.  170  Fed.  1014. 
On  this  point.  United  States  y.  Louisville  & 
N.  R.  Co.  162  Fed.  185,  which  was  cited 
in  the  note  in  20  L.R.A.(N.S.)  473,  was 
since  affirmed  in  98  C.  C.  A.  664,  174  Fed. 
1021.  Indeed,  it  was  held  that  the  pres- 
ence of  one  car  in  a  train  rendered* all  other 
cars  subject  to  the  provisions  of  the  act 


191i. 


LAKE  8H0Il£  &  M.  6.  E.  CO.  v.  ££KSON. 


63 


freiglii  from  the  city  of  Buffalo,  New  York, 
ioto  and  through  the  city  of  Ashtabula, 
Ohio;  that  aa  such  railway  company  and 
in  connection  therewith  it  had  dock  No.  1 
at  Ashtabula,  Ohio,  upon  which  dock  were 
certain  railway  tracks  and  machine;  that 
defendant  at  all  times  maintained  and 
operated  a  locomotive  crane,  which  was 
then  and  there,  among  other  things,  used 
to  move  or  unload  cars  on  said  track;  fur- 
ther admitted  the  injury  to  Lutyan  result- 
ing in  his  death;  admitted  his  age  and 
his  earning  capacity  and  that  the  persons 
mmed  in  the  amended  petition  were  his 
widow  and  children,  and  denied  all  allega- 
tions and  statements  contained  in  the 
amended  petition  not  specifically  admitted. 
And  for  further  answer  the  defendant  ex- 


pressly denied  that  it  was  in  any  way  care- 
less or  negligent  in  the  premises,  but  aver- 
red that  the  decedent  was  guilty  of  gross 
contributory  negligence,  which  directly  con- 
tributed to  and  produced  the  injury  and 
death  complained  of  in  the  petition.  It 
further  averred  that  said  decedent  and  a 
fellow*  servant  were  guilty  of  gross  con- 
tributory negligence  which  directly  contrib- 
uted to  and  produced  the  injury  and  death 
of  Lutyan;  that  Lutyan  was  not  at  the 
time  in  the  execution  or  performance  of 
any  duty  enjoined  upon  him  as  the  em- 
ployee of  the  defendant  at  the  time  of  said 
accident,  but  was  a  mere  volunteer,  and 
as  such  volunteer  wholly  failed  and  neg- 
lected to  raise  and  properly  adjust  the  iron 
bar  to  the  coupling  appliances  on  the  car. 


(LonisviUe  A;  N.  R.  Co.  v.  United  States, 
lOS  C.  C.  A.  326,  186  Fed.  280) ;  and  that 
it  was  sufBcient  that  the  car  was  in  the 
same  train  with  others  carrying  interstate 
shipments,  it  not  being  necessary  that  it 
should  be  coupled  to  one  of  such  cars.  Unit- 
ed SUtes  V.  Western  &  A.  B.  Co.  184  Fed. 
336. 

The  niinoia  appellate  court  had  also  held 
that  the  amendment  of  1903  to  the  Federal 
act,  providing  that  it  applied  to  all  trains, 
can,  and  similar  vehicles  used  on  any  rail- 
road engaged  in  interstate  commerce,  prima 
facie  applied  to  all  cars  belonging  to  a 
railroad  company  doing  an  interstate  busi- 
ness, unless  it  appeared  that  a  car  to  which 
the  act  was  sought  to  be  applied  had  been 
vithdrawn  from  interstate  commerce  and 
devoted  exclusively  to  state  traffic.  Devine 
V.  Illinois  C.  R.  Co.  156  111.  App.  369. 

From  the  foregoing  decision  of  the  United 
States  Supreme  Court,  it  follows  that  either 
the  Federal  act  leaves  little  or  nothing  up- 
on which  state  safety-appliance  acts  can 
operate,  or  that  a  railroad  company  may  be 
held  liable  for  the  same  offense  under  both 
the  Federai  and  state  acts.  In  support 
of  the  one  position  it  might  be  argued 
that  Congress  having  seen  fit  to  legislate 
in  the  premises,  the  matter  #o  far  as  covered 
by  the  Federal  act  is  withdrawn  from  the 
control  of  the  state.  With  respect  to  the 
second  'position  it  may  be  argued,  as  has 
been  done,  that  while  the  state  cannot  leg- 
islate in  respect  of  interstate  commerce,  at 
least  where  Congress  has  enacted  laws  on 
the  matter,  the  state  may  legislate  with 
respect  to  the  instrumentalities  of  inter- 
state commerce,  as  distinguished  from  that 
emnmeroe  itself,  notwithstanding  Congress 
has  also  legislated  in  the  premises;  and 
that  a  company  operating  an  interstate  rail- 
road, which  allows  an  intrastate  car  to  be- 
come defective  in  violation  of  both  the  state 
and  tbe  Federal  acts,  may  be  held  liable 
onder  both  acts,  in  view  of  the  rule  that 
u  offense  may  be  punishable  both  by  the 
national  government  and  by  a  state. 

The  Ohio  supreme  court  took  the  latter 
iwsition  in  Detroit,  T.  &  I.  R.  Co.  v.  State, 
R2  Ohio  St.  60,  137  Am.  St.  Rep.  758,  91 
41  L.R^(N.S.) 


N.  £.  869,  holding  that  the  applicability  of 
the  Ohio  safety -appliance  act  to  a  car  en- 
gaged in  intrastate  commerce  was  not  af- 
fected by  the  fact  that  both  the  car  and  the 
railroad  company  itself  were  commonly  and 
usually  employed  in  interstate  commerce; 
nor  by  the  fact  that  the  car  was  being 
hauled  in  a  train  containing  other  cars 
which,  because  they  were  loi^ed  with  in- 
terstate traffic,  were  subject  to  the  Federal 
act.  The  court  said  that  the  Ohio  statute 
did  not  conflict  with  the  Federal  act  in  the 
character  of  the  coupler  required,  and  that 
it  was  passed  to  promote  the  same  object 
though  under  a  different  power;  and  that 
while,  no  doubt,  it  was  enacted  to  apply 
to  cases  not  to  be  covered  by  the  Federal 
statute,  it  was  not  unreasonable  and  was 
not  void  merely  because  a  failure  to  equip 
the  car  with  automatic  couplers  would  sub- 
ject the  railroad  company  to  punishment 
under  a  state  statute  as  well  as  under  the 
act  of  Congress, — invoking  the  rule  that 
the  same  act  or  series  of  acts  may  con- 
stitute an  offense  equally  against  the  Unit- 
ed States  and  the  state,  subjecting  the 
guilty  party  to  punishment  under  the  laws 
of  each  government,  and  citing  on  the  point 
Cross  V.  North  Carolina,  132  U.  S.  131,  33 
L.  ed.  287,  10  Sup.  Ct.  Rep.  47.  An  Ohio 
circuit  court  in  Detroit,  T.  &  I.  R.  Co.  v. 
State,  31  Ohio  C.  C.  20,  held  upon  the 
ground  that  the  car,  and  not  the  train,  is 
the  unit  of  offense,  that  a  freight  car  which 
contained  state  freight  was  not  taken  from 
the  operation  of  the  Ohio  act,  and  rendered 
subject  to  the  Federal  act,  by  reason  of  the 
fact  that  it  was  being  hauled  in  a  train 
with  cars  which  contained  interstate  freight. 
While  the  court  seemed  to  think  that  the 
two  acts  were  mutually  exclusive  in  their 
application,  it  nevertheless  took  occasion 
to  note  the  distinction  between  a  regulation 
of  commerce  among  the  states  and  a  regu- 
lation of  the  instruments  of  commerce,  say- 
ing: "The  one  is  confided  to  the  Congress, 
the  other,  the  regulations  of  the  instru- 
ments of  such  commerce,  is  within  the  ju- 
risdiction of  the  states  under  their  police 
power.  All  police  regulations  of  interstate 
commerce  interfere  indirectly  more  or  less 
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which  was.  the  direct  and  proxima4^  cause 
of  the  injuries  set  out  in  the  petition. 

Plaintiff  filed  a  reply,  denying  every  alle- 
gation in  the  amended  answer  not  an  ad- 
mission of  the  allegations  of  plaintiff's 
amended  petition.  Upon  the  issues  so  joined 
the  cause  was  tried  in  the  common  pleas 
court  to  a  jury  resulting  in  a  verdict  for 
plaintiff  in  the  sum  of  $4,100.  The  de- 
fendant filed  a  motion  for  a  new  trial, 
which  was  overruled  and  judgment  was 
entered  upon  the  verdict.  Error  was  then 
prosecuted  by  the  defendant  in  the  circuit 
court  of  Ashtabula  coimty,  which  court 
affirmed  the  judgment  of  the  common  pleas 
court,  and  this  proceeding  in  error  is  now 
brought  in  this  court  to  reverse  the  judg- 
ment of  the  conmion  pleas  and  the  judg- 


ment  of   the   circuit   court   affirming   the 
same. 

Messrs.    Hoyt,    Munsell    A    Hall    for 

plaintiff  in  error. 

Mr.  B.  F.  Anderson  for  defendant  in 
error. 

Donahue,  J.,  delivered  the  opinion  of  the 
court: 

The  correct  solution  of  the  questions  pre- 
sented by  the  record  in  this  cause  depends 
upon  whether  §§  2  and  4  of  an  act  of  the 
general  assembly  of  Ohio,  passed  March  19, 
1906  (98  Ohio  Laws,  p.  75),  to  promote 
the  safety  of  employees  and  travelers  upon 
railroads,  applies  to  the  facts  in  this  case. 
Section  2  of  that  act  is  now  §  8950  (3365 — 


with  commerce  between  the  states,  in  the 
fact  that  they  impose  a  burden  upon  the 
instruments  of  such  commerce,  by  adding 
something  to  the  cost  of  transportation  by 
the  expense  of  conforming  to  such  regula- 
tions," citing  on  this  point  Louisville  & 
N.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  40  L, 
ed.  849,  16  Sup.  Ct.  Rep.  714.  For  a  dis- 
cussion of  the  principles  relating  to  the  re- 
spective rights  of  the  state  and  Federal  gov- 
ernments in  this  connection,  see  the  notes 
on  state  regulation  of  relations  between 
railroad  companies  engaged  in  interstate 
commerce  and  their  employees  in  15  L.R.A. 
(N.S.)   134,  and  29  L.R.A.(K.S.)  240. 

It  is  to  be  noted  that  the  Ohio  cases  in- 
volve merely  actions  for  the  statutory  pen- 
alty ;  and  they  have  yet  to  determine  wheth- 
er the  Ohio  act  authorizes  an  action  for 
personal  -injuries  from  a  defective  car  in 
intrastate  traffic,  where  the  Federal  act  is 
applicable  because  the  car  is  operated  by 
an  interstate  railroad. 

— switching  and  switch  engines,  generally. 

This  question  presents  no  difficulty  since 
the  late  decision  of  the  United  States  Su- 
preme Court  in  Southern  R.  Co.  v.  United 
States,  222  U.  S.  20,  56  L.  ed.  72,  32  Sup. 
Ct.  Rep.  2,  that  all  cars  of  an  interstate 
railroad  are  subject  to  the  act  even  when 
used  in  intrastate  traffic.  The  assump- 
tion which  the  United  States  Supreme  Court 
decision  has  now  removed,  that  the  Federal 
act  applies  only  to  cars  actually  engaged 
in  interstate  commerce,  seems  to  pervade 
the  cases  dealing  with  the  question  whether 
the  Federal  act  applies  to  switching  opera- 
tions and  switch  engines.  Such  cases,  there- 
fore, lose  much  of  their  value,  and  are  set 
out  herein  only  in  view  of  the  possibility 
that  the  view  of  the  Ohio  decisions,  supra, 
may  be  generally  accepted,  in  which  event 
such  cases  will  afford  authority  as  to  when 
a  car,  though  used  by  an  interstate  carrier, 
is  engaged  in  intrastate  traffic  so  as  to 
render  the  state  statute  applicable. 

As  to  whether  the  Federal  safety-appli- 
ance act  applies  to  a  terminal  railway  com- 
panv,  see  Belt  R.  Co.  v.  United  States,  22 
41  'L.R.A.(N.S.) 


LJK.A.(N.S.)  582,  and  the  note  thereto 
appended. 

It  was  held  that  the  provision  as  to 
couplings  and  levers  applied  to  the  tender 
of  an  engine  engaged  in  switching  inter- 
state cars.  United  States  v.  Southern  R. 
Co.  170  Fed.  1014.  In  United  States  v. 
Baltimore  &  O.  R.  Co.  184  Fed.  94,  it  seems 
to  have  been  assumed  that  the  provision  as 
to  grab  irons  or  hand  holds  applied  to  a 
yard  engine  used  in  shifting  cars  engi^ed  in 
interstate  commerce,  and  uie  only  question 
in  this  case  was  whether  such  tender  was 
properly  equipped. 

But,  of  course,  the  use  of  a  switch  engine 
without  uncoupling  levers  was  held  not 
to  be  a  violation  of  the  act,  in  the  absence 
of  proof  that  the  engine  could  not  couple 
to  cars  automatically  by  impact,  and  could 
not  be  uncoupled  without  necessity  of  some- 
one going  between  the  car  and  the  engine. 
United  States  v.  Montpelier  k  W.  R.  Co. 
175  Fed.  874. 

It  was  held  that  the  provision  of  the 
safely-appliance  act  that  each  car  must  be 
provided  with  grab  irons  or  hand  holds  in 
the  ends  and  sides  was  not  properly  com- 
plied with  where  there  were  no  hand  holds 
in  the  sides  near  the  rear  end  of  the  tender 
of  a  yard  engioa,  though  the  same  was  pro- 
vided with  footboards,  and  the  uncoupling- 
lever  bars  extended  along  the  rear  end  of 
the  tender  so  that  they  might  be  used  as 
hand  holds.  United  States  v.  Baltimore  & 
0.  R.  Co.  supra. 

The  act  was  held  to  apply  to  an  empty 
foreign  car  which  had  been  brought  loaded 
from  another  state  and  was  being  switched 
preparatory  to  its  return.  Johnson  v. 
Great  Northern  R.  Co.  102  C.  C.  A.  89,  178 
Fed  643. 

And  it  was  held  that  a  car  which  was 
being  hauled  "in  and  around"  the  city  of 
its  destination  had  not  reached  its  final 
destination  so  as  to  render  the  safety-appli- 
ance act  inapplicable,  upon  the  theory  that 
so  far  as  the  car  was  concerned  interstate 
commerce  had  ceased.  United  States  v. 
Western  &  A.  R.  Co.  184  Fed.  336. 

So,  it  was  held  that  when  a  car  from 
which  freight  from  another  state  had  been 
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27b^  ReyiBed  Statutes)  of  the  General  Code, 
and  reads  as  follows:  "No  such  common 
carrier  shall  haul,  or  permit  to  he  hauled 
or  used  on  its  line,  a  locomotive,  car,  ten- 
der, or  similar  vehicle  used' in  moving  state 
traiBc,  not  equipped  with  couplers  coupling 
aatomaticallj  by  impact,  and  which  can 
be  uncoupled,  without  the  necessity  of  men 
going  between  the  ends  of  the  cars."  Sec- 
tioa  4  of  that  act  is  now  §  8952  (3365 — 
27d,  Revised  Statutes)  of  the  General  Code, 
and  reads  as  follows:  "No  such  common 
carrier  shall  use  a  locomotive,  tender,  car, 
or  similar  vehicle  used  in  the  movement  of 
state  traffic,  that  is  not  provided  with  draw- 
bars of  the  standard  height,  to  wit,  stand- 
ard gauge  cars,  34i  inches;  narrow  gauge 
cars,  26   inches,  measured  perpendicularly 


from  the  level  of  the-  tops  of  the  rails  to 
the  centers  of  the  drawbars.  The  maximum 
variation  from  such  standard  heights  be- 
tween drawbars  of  empty  and  loaded  cars 
shall  be  3  inches." 

The  wisdom  of  this  legislation  is  very  ap- 
parent. Railroading  at  its  best,  is  neces- 
sarily a  dangerous  and  hazardous  employ- 
ment, and  therefore,  all  legislation  looking 
to  the  protection  of  the  lives  and  personal 
safety  of  the  men  engaged  in  this  employ- 
ment should,  receive  as  liberal  a  construc- 
tion as  the  langusge  of  the  act  will  per- 
mit. True  all  legislation  of  this  character 
is  in  derogation  of  the  common  law  of  neg- 
ligence, and  a  court  is  not  permitted  to 
read  into  the  act  anything  that  does  not 
come  within  the  clear  meaning  of  the  Ian- 


unloaded  was  waiting  in  the  yards  for  a 
train  to  take  it  to  another  point,  it  had 
not  ceased  to  be  engaged  in  interstate  com- 
merce so  as  to  render  it  immune  to  the  pro- 
visions of  the  Federtd  safety-appliance  act, 
unless,  after  it  was  unloaded,  it  was  set 
apart  as  a  car  to  be  used  exclusively  in 
intrastate  traffic.  Felt  v.  Denver  ft  R.  G. 
R.  Co.  48  Colo.  249,  110  Pac.  215,  1136,  21 
Ann.  Cas.  379,  overruling  Rio  Grande 
Southern  R.  Co.  v.  Campbell,  44  Colo.  1, 
90  Pac  986,  in  so  far  as  it  might  be  con- 
strued as  holding  that  a  car,  unless  actually 
loaded  with  articles  destined  to  some  point 
outside  the  state,  was  not  under  the  con- 
trol of  Congress. 

And  it  was  held  that  a  private  switch 
upon  which  a  railroad  company  placed,  and 
from  which  it  removed,  cars  engaged  in  in- 
terstate commerce,  was  to  be  regarded  as 
a  railroad,  and  as  a  part  of  the  company's 
line  so  as  to  render  the  safety-appliance  act 
applicable,  in  view  of  the  amendment  of 
June  29,  1906,  chap.  3591,  34  Stat,  at  L. 
584,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1285, 
to  the  interstate  commerce  act,  providing 
that  the  term  "railroad,"  as  used  in  that 
act,  shall  include  "all  tiie  road  in  use  by 
any  corporation  operating  a  railroad,  wheth- 
er owned  or  operated  under  a  contract  or 
sgreement  or  lease,  and  shall  also  include 
all  switches,  spurs,  tracks,  and  terminal 
facilities  of  every  kind  used  or  necessary 
in  the  transportation  of  persons  or  prop- 
erty. Gray  v.  Louisville  k  N.  R.  Co.  197 
Fed.  874. 

The  position  was  taken  that  a  car  in 
which  it  was  proposed  to  load  goods  con- 
signed to  another  state  was,  as  soon  as  it 
was  moved  with  the  intention  of  putting  it 
in  place  for  loading,  engaged  in  interstate 
commerce  so  as  to  render  the  movement  of 
a  car  with  a  defective  coupler  together  with 
it  subject  to  the  provisions  of  the  Federal 
safety-appliance  act.  Breske  v.  Minneapolis 
ft  St.  L.  R:  Co.  115  Minn.  386,  132  Nt  W. 
387. 

But  it  was  held  in  Campbell  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  149  111.  App.  120,  that 
a  car  at  the  end  of  an  interstate  trip  was 
not,  while  being  placed  in  the  yard  of  a 
a  LJLA.(N.8.) 


manufactory  to  be  loaded  with  freight  for  a 
foreign  state,  being  used  in  interstate  com- 
merce so  as  to  render  the  Federal  safety-ap- 
pliance act  applicable.  This  case  was  af- 
firmed on  other  ground  in  243  HL  620,  90 
N.  E.  1106. 

And  it  was  held  that  the  movement,  by  a 
switch  engine,  of  cars  in  the  Chicago  yard, 
from  one  place  to  another,  was  prima  facie 
state  commerce  to  which  the  Illinois  safety- 
appliance  act  applied.  Patten  v.  Faithorn, 
152  111.  App.  426. 

Switching  operations  to  which  the  re- 
quirement as  to  air-brake  connections  did 
not  apply,  and  not  train  transit  to  which 
it  did  apply,  were  held  to  take  place  when 
an  Erie  Railroad  switch  engine  hauled  from 
either  of  its  terminals  at  Weehawken  and 
Jersey  City,  located  respectively  3}  and  li 
miles  from  Bergen,  a  number  of  cars  re- 
ceived by  lighter  and  by  rail,  to  the  Bergen 
yards  for  reclassification  and  the  formation 
of  trains  for  road  service.  Erie  R.  Co.  ▼ 
United  SUtes,  197  Fed.  287. 

— cars  in  yard  for  repairs. 

What  was  said  at  the  beginning  of  the 
last  Bubdivisidta  applies  to  some  of  the  cases 
in  this.  The  view  has  been  taken  that  when 
a  car  has  been  condemned  and  placed  upon  a 
siding  for  repairs,  it  ceases  to  be  engaged 
in  interstate  commerce,  and  that  the  safety- 
appliance  act  is  not  applicable  so  as  to 
give  a  right  of  action  for  the  killing  of  a 
brakeman  who  went  between  it  and  an- 
other car  to  uncouple  them  while  being  tak- 
en to  the  shop  for  repairs.  Siegel  v.  New 
York  C.  ft  H.  R.  R.  Co.  178  Fed.  873. 

And  there  is  no  violation  of  the  safetv- 
appliance  act  in  moving  empty  cars  in 
trains  by  themselves  to  the  shop  for  re- 
pair. Chicago  ft  N.  W.  R.  Co.  v.  United 
States,  21  L.R.A.(N.S.)  690,  93  C.  C.  A. 
450,  168  Fed.  236,  followed  in  United  States 
V.  Rio  Grande  Western  R.  Co.  98  C.  C.  A. 
293,  174  Fed.  399. 

But  while  a  carrier  may  move  empty 
cars  by  themselves  for  the  purpose  of  having 
them  placed  in  condition  to  comply  with  the 
safety-appliance  act,  without  bemg  guUty  of 
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guage  used  therein,  but  it  should  be  given 
such  liberaJ  construction  as  will  accom- 
plish the  purpose  and  intention  of  the  leg- 
islature, and  courts  should  frown  upon  all 
expediencies  and  subterfuges  employed  to 
avoid  complying  with  its  requirements. 
This  class  of  legislation,  because  of  its 
humane  purpose  and  because  of  the  evils 
sought  to  be  corrected  and  avoided  thereby, 
should  be  strictly  enforced  by  the  courts; 
and  courts  have  given  not  only  a  liberal 
construction,  but  have  vigorously  enforced 
these  and  similar  laws,  seeking  to  protect 
the  person  and  lives  of  those  engaged  in 
dangerous  employment.  Schlemmer  v.  Buf- 
falo, R.  &  P.  R.  Co.  206  U.  S.  1,  61  L.  ed. 
681,  27  Sup.  Ct.  Rep.  407;  United  States 
V.  Chicago,  M.  &  St  P.  R.  Co.  (D.  C.)  149 


Fed.  486;  United  States  v.  Northern  Pa- 
cific Terminal  Co.  (D.  C.)  144  Fed.  861; 
Chicago  Junction  R.  Co.  v.  King,  94  C.  C. 
A.  652,  169  Fed.  372;  St  Louis,  I.  M. 
&  S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  52 
L,  ed.  1061,  28  Sup.  Ct  Rep.  616;  Voelker 
V.  Chicago,  M.  &  St  P.  R.  Co.  (C.  C.) 
116  Fed.  867;  United  Stetes  v.  Central  R. 
Co.  (D.  C.)  167  Fed.  893;  McGarvey  v.  De- 
troit»  T.  &  I.  R.  Co.  83  Ohio  St.  273,  94 
N.  E.  424. 

There  is  no  conflict  of  evidence  in  this 
record  as  to  the  nature  and  character  of 
this  machine,  nor  is  there  any  serious. con- 
flict as  to  the  uses  and  purposes  to  which 
it  was  applied  by  the  defendant  company. 

At  the  time  this  accident  occurred  the 
plaintiff  in  error  was  engaged  in  the  con- 


a  violation  of  that  act,  still  the  movement 
of  the  cars  for  such  purpose,  in  connection 
with  cars  engaged  commercially  or  in  inter- 
state commerce,  violates  the  provisions  of 
the  act  Southern  R.  Co.  v.  Snyder,.  109 
C.  C.  A.  344,  187  Fed.  492. 

And  it  is  held  that  an  empty  car  which, 
although  billed  to  the  repair  shop,  was  left 
upon  a  switch  by  an  interstate  train,  for  the 
insertion  of  a  knuckle  in  one  of  its  coup- 
lings, and  was  subsequently  hauled  out  by 
an  interstate  train,  was,  while  temporarily 
on  such  switch  where  the  repairs  were  made, 
being  used  in  interstate  commerce  so  as  to 
entitle  a  brakeman  who  was  injured  by  be- 
ing caught  between  the  cars  while  attempt- 
ing to  adjust  the  knuckle,  to  invoke  the 
provisions  of  the  safety-appliance  act.  Erie 
R.  Co.  V.  Russell,  106  C.  C.  A.  160,  183  Fed. 
722,  distinguishing  "those  cases  cited  in  the 
defendant's  brief  where  accidents  occurred 
when  cars  had  been  sent  to  repair  shops  or 
placed  upon  dead  tracks  used  for  repair 
purposes.''  Writ  of  error  dismissed  for 
want  of  jurisdiction  in  220  U.  S^  607,  66 
L.  ed.  607,  31  Sup.  Ct  Rep.  722. 

So,  a  freight  \i&r  loaded  with  interstate 
freight,  and  placed  on  a  side  track  in  the 
railway  yard  at  destination,  to  wait  sim- 
ple repairs  to  the  automatic  coupler,  is  used 
in  moving  interstate  commerce  within  the 
meaning  of  *the  safety-appliance  act  of 
March  2,  1893  (27  Stat  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat  1901,  p.  3174),  when 
a  coupling  with  another  car  is  thereafter 
attempted  by  the  carrier's  order  during  the 
course  of  switching  operations.  Delk  v.  St. 
Louis  &  S.  F.  R.  Co.  220  U.  S.  680,  65  L. 
ed.  590,  31  Sup.  Ct  Rep.  617. 

The  fact  that  a  car  with  a  broken  draw- 
head  by  which  the  plaintiff  was  injured 
could  have  been,  and  was  about  to  be,  taken 
from  a  transfer  track  to  the  repair  shop 
without  being  connected  with,  or  without 
the  movement  of,  cars  near  to  it,  is  not 
necessarily  controlling  of  the  question  wheth- 
er the  car  was  withdrawn  from  use  with 
cars  commercially  engaged  or  from  cars 
engaged  in  interstate  commerce,  if  such  cars 
were  subject  to  be  directly  connected  in  the 
regular  course  of  switching  operations,  and 
41  L.R.A.(N.S.) 


notwithstanding  it  was  not  actually  con- 
nected with  any  of  such  cars.  Southern  R. 
Co.  V.  Snyder,  supra. 

And  the  act  is  violated  by  an  attempt  to 
couple,  for  the  purpose  of  hauling  it  to  the 
shop  for  the  repair  of  its  broken  coupler,  a 
car  on  a  loading  switch  from  which  a  ship- 
ment of  interstate  freight  has  been  unload- 
ed, to  a  car  in  good  order  which  at  the 
same  time  is  to  be  returned  to  general  use 
of  the  railroad  company.  Gray  v.  Louisville 
&  N.  R.  Co.  197  Fei  874. 

Character  and  condition  of  rolling   stock. 

The  whole  logging  train  which  contains 
but  one  car  whose  drawhead  is  more  than 
26  inches  above  the  top  of  the  rail,  and  not 
simply  that  car,  must  comply  with  the  pro- 
visions of  the  Michigan  safety-appliance  act 
of  1907,  requiring  all  cars  hauled  within  the 
state  to  be  equipped  with  couplers  coupling 
automatically  by  impact,  and  capable  of 
being  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars, 
where  a  proviso  to  that  act  declares  that  it 
does  not  apply  to  ^'trains  composed  of  eight- 
wheeled  standard  logging  cars"  where  the 
height  of  such  car  from  the  top  of  the  rail 
to  the  center  of  the  coupling  does  not  exceed 
26  inches,  or  to  locomotives  used  in  hauling 
such  trains.  Betterly  v.  Boyne  City,  G.  & 
A.  R.  Co.  158  Mich.  385,  122  N.  W.  635. 

The  Federal  act  applies  to  all  cars  en- 
gaged in  interstate  conunerce  which  will 
not  couple  automatically,  or  cannot  be  un- 
coupled without  someone  going  between 
them,  whether  the  fault  is  due  to  the  char- 
acter of  the  car,  or  the  kind  of  equipment 
used,  or  to  the  fact  that  at  the  time  the 
coupling  is  sought  to  be  made  the  cars  are 
so  situated  on  a  curve  that  the  couplers  will 
not  meet  without  adjustment  by  someone 
going  between  them.  Hohenleitner  v.  South- 
ern P.  Co.  177  Fed.  796. 

Section  4  of  the  act  requiring  grab  irons 
is  applicable  to  passenger  cars  engaged  in 
interstate  commerce.  Norfolk  &  W.  R.  Co. 
V.  United  States,  101  C.  C.  A.  249,  177  Fed. 
623;  United  States  v.  Baltimore  &  O.  R.  Co. 
184  Fed.  99. 
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itraction  of  a  dock  known  as  "superior 
dock,"  or  "dock  No.  1,"  at  Ashtabula  har- 
bor. This  dock  was  being  built  out  into 
Lake  Erie,  with  slips  for  boats  to  enter, 
and  with  a  power  house  and  machinery  and 
applianoes  for  unloading  and  transferring 
coal  and  iron  ore  and  other  heavy  freight. 
At  the  time  of  the  injury  to  plaintiff's  de- 
cedent this  dock  was  in  process  of  con- 
8tn2cti<m,  and  was  not  then  being  used  for 
railroad  purposes.  It  was^  however,  con- 
oected  with  the  defendant's  railway  by 
two  tracks  extending  about  a  mile  from 
Ashtabula  river  to  Ashtabula  harbor,  which 
tracks  were  used  only  for  bringing  timbers, 
•tnictural  iron,  stone,  and  other  materials. 
to  be  used  in  the  construction  of  the  dock 
itself;   and  when  it  had  been   constructed 


to  such  height  as  would  permit  of  the  same, 
the  defendant  placed  tracka  thereon  for  the 
purpose  of  enabling  it  to  deliver  these  ma- 
terials in  the  immediate  vicinity  in  which 
they  were  to  be  used  in  the  further  con- 
struction of  the  dock.  On  these  tracks  lo- 
cated upon  the  partly  constructed  dock  was 
the  machine  described  in  plaintiff's  petition 
and  named  therein  as  a  locomotive  crane. 
It  appears  that  this  machine  was  in  fact 
a  crane  or  derrick  for  handling  heavy  ma- 
terials, and  was  equipped  with  a  steam 
boiler  and  engine  that  furnished  it  with  the 
power  not  only  to  operate  the  derrick  or 
crane,  but  also  furnished  it  with  power  to 
move  about  upon  the  tracks  on  the  partly 
constructed  dock '  to  such  places  as  it  was 
desired  to  use  the  same.     It  also  appears 


The  law  applies  to  empty  cars  as  well  as 
loaded  cars  ( Luken  v.  Lake  Shore  &  M.  S.  R. 
Co.  248  111.  377,  140  Am.  St.  Rep.  220,  94 
N.  E.  175,  21  Ann.  Cas.  82),  and  requires 
the  railroad  company  to  inspect  foreign  cars 
as  well  as  its  own.  Grand  Trunk  Western 
R.  Co.  V.  Poole,  175  Ind.  567,  93  N.  E.  26. 

The  locomotive  and  the  caboose  attached 
to  a  freight  train  come  within  the  meaning 
of  the  words  ''freight  cars"  in  the  provision 
requiring  a  standard  height  of  drawbars. 
Chicago,  M.  &  P.  S.  R.  Co.  v.  United  States, 
196  Fed.  882. 

United  States  ▼.  Louisville  &  N.  R.  Co. 
1G2  Fed.  185,  set  out  in  the  note  in  20 
LR.A.(X.S.)  473,  in  which  the  jury  was 
instructed  that  it  was  a  violation  of  the 
F<Mipral  act  to  haul  a  car  of  interstate 
freight,  with  a  locomotive  having  a  defec- 
tive air-brake  pump,  and  which  was  not 
equipped  with  means  of  applying  power 
brakes  to  the  train,  or  having  its  driving 
wheels  equipped  with  power  brakes,  was 
since  affirmed  without  opinion  in  98  C.  C.  A. 
664,  174  Fed.  1021. 

Assumption  of  risk,  contributory  negligence, 
and  proximate  cause. 

The  Federal,  Illinois,  and  Ohio  safety-ap- 
pliance acts,  and  perhaps  other  state  acts, 
expressly  exclude  the  defense  of  assumption 
of  risk. ' 

And  by  virtue  of  the  express  provisions 
of  the  Ohio  safety-appliance  act  no  em- 
ploj'ee  who  is  injured  or  killed  by  any  en- 
gine or  car  in  use  in  violation  of  the  act 
is  deemed  to  have  assumed  the  risk,  al- 
though he  continued  in  the  employment  of 
tbe  carrier  after  he  knew  of  sucn  unlawful 
QBe;  nor  is  he  held  to  have  contributed  to 
the  injury  in  any  case  where  the  carrier  vio- 
hite«  any  provision  of  the  act,  and  when 
^Qc)i  violation  contributed  to  the  death  or 
iBJury.  McGarvev  v.  Detroit,  T.  &  I.  R.  Co. 
M  Ohio  St  273,^94  N.  E.  424. 

Tbe  Michigan  supreme  court  holds  that 
the  defense  of  assumed  risk  is  impliedly 
excluded  bv  the  Michigan  safety-appliance 
tft  Betterlv  v.  Boyne  Citv,  G.  &  A.  R.  Co. 
158  Mich.  385,  122  N.  W.  635  (Generally 
41  L.R.A.(X.S.) 


as  to  servants'  asumption  of  risk  of  mas- 
ter's breach  of  his  statutory  duty,  see  notes 
in  6  L.R.A.(N.S.)  981;  19  L.R.A.(N.S.) 
646;  22  L.R.A.(N.S.)  634;  and  33  L.R.A. 
(N.S.)   646.) 

And  it  was  held  by  the  Michigan  court 
that  although  a  brakeman  did  not,  by  going 
between  cars,  assume  the  risk  of  the  rail- 
road company's  breach  of  the  automatic- 
coupling  clause  of  the  Michigan  statute,  he 
might  nevertheless  be  guilty  of  contributory 
negligence  by  merely  going  between  the  cars 
as  well  as  by  failure  to  exercise  proper  care 
after  going  between  them.  Betterly  T. 
Boyne  City,  G.  &  A.  R.  Co.  siipra. 

So,  it  was  held  by  the  United  States  Su- 
preme Court  that  contributory  negligence  on 
the  part  of  an  employee  was  a  defense  to  an 
action  founded  on  the  safety-appliance  act 
of  March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  al- 
though by  §  8  of  that  act  the  defense  of  as* 
sumption  of  risk  was  expressly  excluded. 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  220  U. 
S.  590,  55  L.  ed.  696,  31  Sup.  Ct.  Rep.  561. 
But  the  court  says  in  effect  that  the  injury 
occurred  before  the  enactment  of  the  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap.  149, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  §  3 
of  which  provided,  by  way  of  amending  the 
employer's  liability  act,  that  no  employee 
injured  or  killed  was  to  be  held  guilty  of 
contributory  negligence  in  any  case  where 
the  violation,  by  a  common  carrier,  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee.  There  are  other  cases  in  which 
it  was  assumed  that  the  defense  of  contrib- 
utory negligence  was  available;  but  such 
cases,  although  decided  after  the  enactment 
of  the  amendment  to  the  employer's  liabili- 
ty act  first  referred  to,  involved  violations 
occurring  previously.  This  is  true  of  Erie 
R.  Co.  V.  Russell,  106  G.  C.  A.  160,  183  Fed. 
722,  w^rit  of  error  dismissed  for  want  of 
jurisdiction,  220  U.  S.  607,  55  L.  ed.  607, 
31  Sup.  Ct.  Rep.  722;  Norfolk  &W.  R.  Co.  v. 
TIazelrigg,  107  C.  C.  A.  66,  184  Fed.  828; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  York,  92  Ark. 
554,  123  S.  W.  376;  and  is  probably  true 
of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown,  107 
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that  it  had  sufficient  power  of  locomotion  to  t 
moYe  at  least  one  loaded  railroad  car  at  a 
time,  and  it  was  used  as  occasion  required 
to  shift  cars  loaded  with  material  for  use 
in  tho  construction  of  the  dock  from  place 
to  place  upon  the  tracks  hereinbefore  re- 
ferred to,  and  it  was  being  so  used  at  the 
time  the  accident  occurred.  It  further  ap- 
pears that  it  was  not  used  by  the  defend- 
ant company  in  the  line  of  its  railroad  or 
for  the  moving  of  any  cars,  except  those  on 
the  temporary  tracks  located  on  the  partly 
constructed  dock  which  were  loaded  with 
nmterials  to  be  used  in  and  about  the  fur- 
ther construction  of  such  dock,  and  except 
for  this  its  sole  use  and  purpose  was  that 
of  a  derrick  or  crane  for  handling  heavy 
materials.  It  also  clearly  appears  from  the 
evidence  that  it  was  not  equipped  with  an 
automatic  coupler,  nor  was  it  provided  with 
drawbars  of  standard  height. 

The  United  States  Supreme  Court  in  the 
case  of  Schlemmer  v. 'Buffalo,  R.  &  P.  R. 
Co.  205  U.  S.  1,  61  L.  ed.  681,  27  Sup.  Ct. 
Rep.  407,  held  that  the  provisions  of  §  2 
of  the  safety  appliance  act  of  March  2, 
1803,  as  amended  April  1,  1896,  ".re- 
late to  all  kinds  of  cars  running  on  rails, 
including  locomotive  and  steam-shovel  cars." 
In  that  case  the  steam-shovel  car  was 
coupled  into  a  train  being  hauled  upon  the 
defendant's  line  of  railway  through  the 
state  of  Pennsylvania  to  a  point  in  the 
state  of  New  York,  and  presented  a  very 
dilTerent  question  from  the  one  arising  in 
this  case.  As  further  evidencing  the  liberal 
construction  given  by  courts  to  this  class 
of  legislation,  it  was  held  by  that  court 
in  the  same  case  that  "the  object  of  that 
statute  was  to  protect  the  lives  and  limbs 
of  railroad  employees  by  rendering  it  un- 
necessary for  the  men  operating  the  coup- 
lers to  go  between  the  ends  of  the  cars,  and 
the  words  'used  in  moving  interstate  traffic,' 
occurring  therein,  are  not  to  be  taken  in  a 
narrow  sense." 

In  the  case  of  Chicago  Junction  R.  Co.  v. 
King,  94  C.  C.  A.  662,  169  Fed.  372,  it  was 


held  that  there  is  "nothing  in  the  statnte 
[safety  applianee  acts]  that  limits  the 
classes  of  persons  to  whom  the  carrier  shall 
be  responsible  for  damages  that  result  di- 
rectly and  immediately  from  its  illegal  do- 
ings." 

In  the  case  of  the  United  States  ▼.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (D.  C.)  149  Fed. 
486,  it  was  held  that  "a  carrier  operating 
its  own  construction  train  which  hauls  its 
own  rails  and  products  from  a  point  in  one 
state  to  a  point  in  another  state  is  engaged 
in  interstate  commerce." 

It  would  therefore  appear  from  these  and 
many  other  decisions  not  necessary  to  quote 
at  length,  that  the  courts  have  taken  a 
broad,  liberal,  and  comprehensive  view  of 
these  statutes,  and  by  such  liberal  construc- 
tion have  made  them  efficient  to  accom- 
plish  the  object  and  purposes  for  which 
they  were  enacted,  with  all  of  which  this 
court  is  in  full  accord. 

In  this  case  the  evidence  shows  conclu- 
sively that  this  machine  is  not  one  that 
comes  within  the  ordinary  equipment  of 
railroads,  and  is  not  one  designed  for  rail- 
road use,  but,  on  the  contrary,  that  it  is 
an  instrumentality  provided  and  used  by 
the  company,  not  on  the  line  of  its  road, 
or  upon  any  part  of  its  system,  not  in  any 
connection  whatever  with  its  railroad  busi- 
ness, or  its  duties  as  a  common  carrier, 
but  solely  and  exclusively  for  the  construc- 
tion of  its  dock  not  then  a  part  of  the 
railway  system,  and  not  then  being  used 
for  any  railroad  purpose  whatever.  The 
use  for  which  this  machine  was  constructed, 
and  the  one  that  gives  character  to  it,  was 
that  of  a  crane  or  derrick  used  for  hand- 
ling heavy  materials  in  construction  work, 
and  there  can  be  no  reasonable  contention 
that  while  it  was  used  as  a  crane  or  der- 
rick that  it  would  come  within  either  the 
language  or  the  meaning  of  these  sections; 
nor  can  it  reasonably  be  contended  that  the 
fact  that  a  railway  company  used  this  ma- 
chine for  construction  work — ^work  entirely 
separate  and  apart  from  its  business  as  a 


C.  C.  A.  300,  186  Fed.  80.  (Generally,  as  to 
whether  contributory  negligence  iff  a  defense 
under  a  statute  excluding  the  defense  of  as- 
sumption of  risk,  see  note  in  13  L.R.A. 
(N.S.)   162.) 

But  in  the  only  case  found  to  involve 
the  amendment  to  the  employer's  liability 
act,  it  is  held  that  this  provision,  and  that 
of  §  8  of  the  safety-appliance  act  abrogat- 
ing the  defense  of  assimiption  ot  risk,  render 
immaterial  the  negligence  of  a  servant  in 
going  between  cars  to  adjust  a  defective 
coupler.  Johnson  v.  Great  Northern  R.  Co. 
102  C.  C.  A.  89,  178  Fed.  643. 

Whether  a  defective  coupling  was  the 
proximate  cause  of  the  death  of  a  switch- 
man caused  by  being  crushed  between  the 
41  L.R.A.(N.S.) 


cars  while  attempting  to  insert  a  new 
knuckle,  so  as  to  render  the  saiety-appli- 
ance  act  applicable,  was  held  a  question 
for  the  jury  in  Erie  R.  Co.  v.  Russell,  106 
C.  C.  A,  180,  183  Fed.  722. 

But  whether  an  unblocked  frog  was  the 
proximate  cause  of  the  death  of  a  brakeman 
who  went  between  cars  to  uncouple  them 
was  held  to  be  immaterial  in  an  action  to 
recover  for  his  death  by  reason  of  the  vio- 
lation of  the  Federal  safety-appliance  act, 
at  least  where  it  appeared  that  the  de- 
fendant did  not  exercise  ordinary  care  by 
inspection  to  discover  defects  in  the  coupler. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  York,  92 
Ark.  664,  123  S.  W.  376.  L.  A.  W. 
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carrier,  and  entirely  separate  and 
apart  from  its  railway  ayatem — ^would  bring 
this  marhine  within  the  purriew  of  theae 
aartiona.  On  the  other  hand,  it  ia  equally 
apparent  that  the  railway  company  might 
have  made  auch  nae  of  thia  machine  that 
both  of  theae  aectiona  would  apply. 

It  ia  eontended  on  behalf  of  the  plaintiff 
ia  error  that  theae  tracka  connecting  the 
dock  ia  proeesa  of  conatruction  with  ita 
railway  ayatem  were  temporary  tracka,  and 
that  the  only  oara  that  were  hauled  over 
theae  tracka  were  thoae  loaded  with  ma- 
terial for  uae  in  the  conatruction  of  the 
dock;  but  neither  of  theae  contentions  is 
impcntant  in  the  determination  of  the  quea- 
tiona  in  thia  caae.  If  thia  machine,  re- 
gardleaa  of  the  name  by  which  it  was  known 
or  deaignated,  had  been  used  by  the  rail- 
way company  on  the  line  of  ita  road,  either 
for  the  purpoae  of  a  looomotiye,  or  for  any 
other  purpoae  in  furtherance  oi,  and  aa  a 
part  of  ita  railway  buaineaa,  then  the  char- 
acter of  the  tracka  and  nature  or  ownership 
of  the  material  with  which  the  cara  were 
loaded  would  be  of  little  importance;  for 
by  auch  nae  thia  machine  would  come  not 
<nily  within  the  meaning,  but  the  terma,  of 
theae  atatutea,  requiring  automatic  coup- 
lera  and  requiring  drawbara  of  atandard 
height. 

The  eridenoe  of  uae  relied  upon  by  the 
defendant  in  error  to  bring  thia  machine 
within  the  operation  of  theae  aectiona  ia 
that,  after  the  railway  company,  aa  a  com- 
mon carrier,  had  performed  all  ita  duties  as 
iueh  by  delivering  the  loaded  cars  upon  the 
temporary  tracks  constructed  on  the  partly 
built  dock,  that  in  furtherance  of  the  con- 
itmction  of  the  dock  thia  derrick,  or  crane, 
waa  uaed  aa  the  power  for  ahifting  these 
ears  to  the  desired  position  on  the  track 
for  unloading,  or  for  moving  cars,  so  that 
they  would  not  interfere  with  the  unload- 
ing of  other  cars.    The  fact  that  the  rail- 
way company  was  building  ita  own  dock, 
and  had  not  let  the  conatruction  thereof  to 
a  private  contractor,  ought  not  to  cauae  any 
confnaion  in  determining  the  character  of 
the  nae  to  which  thia  machine  waa  put. 
The  conatruction  of  thia  dock  by  the  rail- 
vay  company  waa  wholly  apart,  and  wholly 
separate,  from   ita  buaineaa  aa  a  common 
carrier;    and   after  the   railroad   company 
had  depoaited  theae  loaded  cars  upon  the 
partly  built  dock,  its  duties  as  a  common 
carrier  were  ended,   and   from  that   time 
forward  whatever  waa  done  in  and  about 
the  oomtruetion  of  the  dock  waa  a  totally 
different  enterpriae,  juat  aa  much  as  if  an 
entirely  different  company,   or  contractor, 
VIS  engaged  in  thia  construction,  and  after 
these  cars  had  been  delivered  by  the  rail- 
vav  company  would  then  take  charge  of 
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these  materials  and  apply  them  to  their 
use  in  the  building  of  this  dock.  If  a  pri- 
vate, individual  had  been  engaged  in  this 
work,  this  machine  would  have  been  just 
as  necessary  to  his  use  in  this»  construction 
as  it  was  to  the  company's  use,  and  yet  un- 
der such  circumstances  it  would  hardly  be 
claimed  that  these  sections  apply. 

This  case  does  not  come  within  the  prin- 
ciple or  the  reasoning  of  either  of  the  ad- 
judicated cases  hereinbefore  referred  to. 
In  all  of  these  cases  the  controversy  arose 
over  cars  used  on  the  line  of  the  company's 
road,  or  in  connection  with  the  railroad 
business.  This  machine  was  not  coupled 
into  the  company's  train,  was  not  used  on 
the  line  of  the  company's  railway,  and  was 
not  uaed  in  any  connection  whatever  with 
the  company's  business  as  a  common  car- 
rier, but^  on  the  contrary,  was  used  for  the 
sole  and  only  purpose  of  furthering  the  con- 
struction of  this  dock,  which  was  then  not 
used  by  the  railway  company  as  a  part  of 
its  system,  and  not  connected  therewith 
except  by  these  tracks  for  delivering  ma- 
terial to  be  used  in  the  completion  of  the 
dock.  If  the  dock  had  been  completed,  and 
the  railway  company  had  then  been  using 
the  same  aa  a  part  of  its  system,  and  em- 
ploying this  crane  or  derrick  in  the  fur- 
therance of  its  business  to  move  the  cars 
about  upon  the  dock,  to  be  unloaded  into 
the  boats  or  loaded  from  the  boats,  a  very 
different  question  would  be  presented. 

It  may  be  that  from  the  nature  and  con- 
struction of  this  machine  it  was  not  a  prop- 
er instrument  to  use  for  the  moving  of 
loaded  cars  in  and  about  this  construction 
work;  but  whether  it  was  proper  or  not 
for  this  service,  the  liability  of  this  com- 
pany for  using  the  same  separate  and 
apart  from  its  railroad  business,  and  in 
and  about  an  entirely  different  enterprise 
than  the  operation  of  its  railroad,  cannot 
be  measured  by  any  other  rule  or  standard 
than  the  liability  of  any  other  employer 
not  a  common  carrier  engaged  in  a  similar 
work. 

'  For  these  reasons  the  common  pleali  court 
erred  in  refusing  to  give,  before  argument, 
the  first,  second,  and  third  requests  of  the 
plaintiff  in  error;  and  erred  in  stating  its 
general  charge  to  the  jury,  that  this  ma- 
chine came  within  the  operation  of  §  3365 
—27b,  Revised  Statutes,  and  §  3365— 27d, 
Revised  Statutes;  and  for  these  errors  the 
judgment  of  the  Common  Pleas  Court  and 
the  judgment  of  the  Circuit  Court  affirm- 
ing the  same  are  reversed,  and  cause  re- 
manded to  the  Common  Pleas  Court  for 
further   proceedings   according  to   law. 

Davis,  Ch.  J.,  and  Shauck,  Price,  and 
Johnsoii,  JJ.,  concur. 
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(—  Teirn.  — ,  147  S.  W.  1136.) 

Contract    —    building    —    anticipatory 
breach  —  annulment  —  right. 

1.  The  owner  cannot  annul  a  building 
contract  of  which  time  is  a  material  part, 
four  months  before  the  expiration  of  the 
time  limit,  because  of  anticipation  that  the 
contractor  will  not  be  able  to  complete  the 
work  in  time,  if  the  contractor  is  actively 
engaged  in  the  prosecution  of  the  work, 
with  a  large  equipment,  unless  it  clearly 
appears  that  the  contractor  cannot  perform 
the  work  within  the  time  limited,  and  that 
his  failure  will  be  so  material  as  to  make 
his  performance  essentially  different  from 
his  promise. 

SamA  —  nature  of  default  —  contract 
remedies. 

2.  A  provision  in  a  building  contract  au- 
thorizing forfeiture  of  the  contract  with  re- 
tention of  moneys  already  earned,  leaving 
the  contractor  liable  for  the  expense  of  com- 


pleting the  work,  for  his  failure  "promptly 
and  properly  to  proceed  with  and  complete 
the  work,"  will  not  be  construed  as  apply- 
ing merely  to  failure  to  progress  the  work, 
where  another  clause  of  the  contract  pro- 
vides that  for  such  failure  the  owners  may 
increase  the  force  at  the  contractor's  ex:- 
pense. 

Damages  —  breach  of  building  contract 
—  quantum  meruit. 

3.  The  owner  who  wrongfully  rescinds  a 
building  contract  before  the  time  provided 
for  its  expiration  cannot  avoid  liability  for 
damages,  on  the  theory  that  it  would  have 
cost  the  contractor  more  than  the  contract 
price  to  complete  it;  but  the  contractor  is 
entitled  to  recover  on  quantum  meruit  for 
the  service  performed  to  the  time  of  re- 
scission. 

Evidence   —   damage   —   sufficiency   — 
statement  of  bookkeeper. 

4.  The  mere  statement  of  the  bookkeeper 
of  a  building  contractor,  as  to  what  has 
been  expended  in  the  prosecution  of  the 
contract,  is  su/Ticient  to  justify  a  decree 
against  the  owner,  who  has  broken  the  con- 
tract, for  that  amount,  without  showing 
the  items  on  which  it  is  founded,  if  there 
is  nothing  to  question   its   correctness. 


Note.  —  Right  to  rescind  contract  be- 
cause  of  anticipated  inahility  of  other 
party  to  complete  the  same  within 
the  time  limit. 

It  is  not  intended  in  this  note  to  include 
cases  considering  the  question  whether  an 
abandonment  or  renunciation  of  a  contract 
prior  to  the  time  fixed  for  its  completion 
constitutes  an  anticipatory  breacli  thereof. 
Nor  are  cases  included  which  pass  on  the 
question  whether  or  not  a  voluntary  act 
rendering  it  impossible  for  the  party  to  com- 
plete the  contract  according  to  its  terms, 
constitutes  an  anticipatory  breach  of  the 
contract.  Nor  are  cases  included  which 
pass  upon  the  effect  of  impossibility  of  per- 
formance resulting  from  an  act  of  God. 

The  right  to  rescind  a  contract  prior  to 
the  day  fixed  for  its  completion,  for  an  an- 
ticipated breach  thereof,  because  of  in- 
ability to  perform  in  accordance  therewith, 
is  exceptional,  and  is  only  permitted  in 
cases  where  the  future  breach  of  the  con- 
tract is  conclusively  established,  as  by  an 
express  and  absolute  refusal  to  continue 
in  the  performance  of  the  contract,  together 
with  the  failure  further  to  perform  it,  or 
some  voluntary  act  which  renders  it  im- 
possible further  to  perform  it.  A  suspicion 
or  likelihood,  however  well  founded,  that 
one  of  the  parties  to  the  contract  will  be 
unable  to  complete  it  according  to  its 
terms,  in  the  absence  of  an  express  provi- 
sion to  that  effect,  affords  no  ground  for 
rescinding  the  same  while  such  party  is 
still  undertaking  to  perform  it.  So,  the 
mere  inability  to  perform  does  not  consti- 
tute an  anticipatory  breach  for  which  a 
contract  may  be  rescinded,  or  for  which  an 
action  for  the  breach  will  lie,  prior  to  the 
date  fixed  for  the  completion  of  the  contract 
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and  while  performance  thereof  is  still  being 
attempted.  But  see  Edwards  v.  Pyle,  in- 
fra. 

And  even  though  the  evidence  is  sufil- 
cient  to  justify  the  conclusion  that  one  of 
the  parties  to  a  service  contract  intended 
to  abandon  the  same,  an  anticipatory 
breach  of  the  contract,  authorizing  its  ter- 
mination by  the  other  party  thereto,  prior 
to  the  date  fixed  for  its  complete  perform- 
ance, is  not  thereby  established  where  the 
evidence  is  uncontroverted  that,  at  the 
time  of  its  termination,  the  other  party 
thereto  was  still  engaged  in  performing 
work  thereunder,  since  the  mere  intention 
or  threat  to  quit  work  under  a  contract  does 
not  constitute  a  breach  thereof.  Hardeman- 
King  Lumber  Co.  v.  Hampton  Bros.  —  Tex. 
—,  142  S.  W.  867. 

Although  it  is  to  be  gathered  from  the 
facts  that  a  party  to  a  contract  does  not 
intend  to  complete  the  same  in  toto  in  ac- 
cordance  with  its  terms,  the  other  party 
thereto  is  not  thereby  justified  in  rescind- 
ing, at  least  where  the  part  which  will  not 
be  performed  does  not  go  to  the  root  of  tlie 
contract.  Rhymney  R.  Co.  v.  Brecon  &  M. 
T.  Junction  R.  Co.  69  L.  J.  Ch.  N.  S.  813, 
49  Week.  Rep.  116,  83  L.  T.  N.  S.  Ill,  16 
Times  L.  R.  119. 

An  intention  to  abandon  a  contract  at 
some  future  date  is  no  breach  of  it  unless 
declared  in  positive  terms  and  uncondi- 
tionally, in  which  case  it  has  the  effect  of 
repudiating  the  contract  itself,  and  of  •ter- 
minating the  contractual  relation  between 
the  parties  at  the  option  of  the  other  party 
thereto.  Kilgore  v.  Northwest  Texas  Bap- 
tist Educational  Asso.  90  Tex.  139,  37  S. 
W.  598. 

So,  the  mere  admission  by  a  party  to  a 
contract  that  he  will  be  unable  to  perfonn 
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iBterest  —  rescission  of  bailding  con- 
tract. 

5.  Interest  is  allowed  upon  the  damages 
anarded  for  wrongful  rescission  of  a  build- 
ing contract,  not  from  the  time  of  the  re- 
fcission,  but  from  that  of  the  bringing  of 
the  action. 


c 


(October  10,  1911.) 

ROSS  APPEALS  from  a  decree  of  the 
Chancery  Court  for  Marion  County  in 
an  action  brought  to  recover  damages  for 
Ibe  aUeged  breach  of  a  building  contract; 
complainant  appealing  from  the  decree  dis* 
Diseing  his  bill  and  granting  relief  upon 
defendant's  cross  bill;  and  defendant  ap- 
pealing from  the  portion  of  the  decree 
fixing  the  damages  and  interest.  Modified 
and  aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams  &  Lancaster,  Spears 
k  LyDch,  and  Coleman  A  Frier  son,  for 
complainant: 

Defendant  bad  so  breached  the  contract 
as  to  giye  complainant  the  right  to  termi- 
nate it. 


3  Page,  Contr.  1443;  Lovell  v.  St.  Louis 
Mut.  L.  Ins.  Co.  Ill  U.  S.  264,  28  L.  ed. 
423,  4  Sup.  Ct.  Rep.  390;  Ohio  Valley 
Buggy  Co.  V.  Anderson  Forging  Co.  168 
Ind.  593,  81  N.  E.  674,  11  Ann.  Cas.  1045; 
Ross-Meehan  Foundry  Co.  v.  Royer  Wheel 
Co,  113  Tenn.  370,  68  L.R.A.  829,  83  S.  W. 
167,  3  Ann.  Cas.  898. 

Time  was  an  essential  element  of  the 
contract. 

2  Page,  Contr.  1162  et  seq.;  9  Cyc.  909; 
Henderson  Bridge  Co.  v.  O'Connor,  88  Ky. 
303,  11 'S.  W.  18,  957;  Ross-Mehan  Foun- 
dry Co.  V.  Royer  Wheel  Co.  113  Tenn.  370, 
68  L.R.A.  829,  83  S.  W.  167,  3  Ann.  Cas. 
898. 

When  one  party  is  prevented  by  the  oth- 
er from  fully  performing  his  contract,  the 
measure  of  damages  is  the  value  of  the  con- 
tract; that  is  what  it  would  have  been 
worth  to  the  injured  party  to  have  done 
the  remainder  of  the  work. 

Brent  v.  Parker,  23  Fla.  204,  1  So.  780; 
Boyd  v.  Meighan,  48  N.  J.  L.  406,  4  Atl. 
778;  .Gibney  v.  Turner,  62  Ark.  119,  12 
S.  W.  201;   Cincinnati,  I.  St.  L.  &  C.  R. 


it  within  the  time  specified  is  not  sufficient 
t<9  authorize  the  other  party  thereto  to  re- 
scind the  same  prior  to  the  date  fixed  for 
its  complete  performance.  Smooths  Case, 
lo  WalL  36,  21  L.  ed.  107;  Dingley  v. 
Oler,  117  U.  S.  490,  29  L.  ed.  984,  6  Sup. 
(t-  Rep.  850;  Kilgore  v.  Northwest  Texas 
Baptist  Educational  Asso.  90  Tex.  139,  37 
S.  W.  598. 

And  a  mere  admission  or  assertion  of  in- 
ability to  perform  as  required  by  the 
contract,  where  not  followed  by  an  abandon- 
DV'nt  thereof,  affords  no  ground  for  rescis- 
sion on  the  theory  of  anticipatory  breach. 
Jr^mstone  v.  Milling,  L.  R.  16  Q.  B.  Div. 
m.  55  L.  J.  Q.  B.  N.  S.  162,  64  L.  T.  N. 
S.  ©9,  34  Week.  Rep.  238,  60  J.  P.  694. 

So,  the  mere  assertion  that  a  party  to  a 
contract  will  be  unable  to  continue  in  its 
performance,  and  will  have  to  abandon  it 
unless  be  gets  money  necessary  to  enable 
iibn  to  carry  it  out,  is  not  such  a  renuncia- 
tion of  Uie  contract  as  constitutes  an  an- 
ticipatory breach  of  it,  authorizing  the 
other  party  thereto  to  rescind  it.    Ibid. 

A  suspicion  that  a  purchaser  of  land 
vhoae  duty  it  is  to  crop  the  land  will  not 
^  able  to  plant  the  crops  in  due  season 
viU  not  justify  the  vendor  of  the  land  by 
tn  executory  contract,  in  retaking  posses- 
iion  of  the  land  at  a  time  when  the  pur- 
ciiaser  is  not  in  default,  and  is  attempting 
to  make  arrangements  for  the  planting  of 
the  crops.  Plummer  v.  Kelly,  7  N.  D.  88, 
73  N.  W.  70. 

The  doctrine  has  been  asserted  that  if, 
wbile  the  contract  is  executory,  one  of  the 
parties  thereto  who  has  stipulated  to  per- 
fonn  certain  work  does  an  act  which  shows 
ponelusively  that  he  does  not  intend  to  per- 
form his  undertaking,  the  law  will  author- 
ise the  other  party  to  put  an  end  to  the 
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contract.  As  to  the  facts,  however,  the 
case  asserting  this  doctrine  is  not  in  point. 
Drake  v.  Goree,  22  Ala.  409. 

And  in  McAllister-Coman  Co.  v.  Mat- 
thews, 167  Ala.  361,  140  Am.  St.  Rep.  43, 
52  So.  416,  which,  however,  is  not  in  point 
as  to  the  facts,  the  general  doctrine  is  as- 
serted that  "a  contract  is  made  by  the 
joint  will  of  two  parties,  and  can  only  "be 
rescinded  by  the  joint  will  of  the  two  par- 
ties; but  one  party  may  so  wrongfully  re- 
pudiate the  contract  as  to  authorize  the 
other  to  renounce  it,  and  refuse  to  be  longer 
bound  thereby.  This  happens  when  the  acts 
and  conduct  of  one  of  the  parties  evinces 
an  intention  to  no  longer  be  bound  by  the 
contract.  Merely  because  a  given  act  or 
course  of  conduct  of  one  party  to  a  con- 
tract is  inconsistent  with  the  contract  is 
not  sufficient;  it  must  be  inconsistent  with 
the  intention  to  be  longer  bound  by  it." 

But  it  has  been  held  that  where  a  con- 
tractor expressly  admits  his  inability  to 
perform  his  contract,  the  other  party  there- 
to is  under  no  obligation  to  wait  the  coming 
of  the  time  when  the  contractor  will  be  in 
default,  but  he  may  terminate  the  contract 
at  once  and  proceed  to  contract  with  others 
with  reference  to  carrying  out  the  same. 
Chamber  of  Commerce  v.  Sollitt,  43  111.  519. 

And  in  the  same  jurisdiction  it  has  been 
held  in  an  action  on  a  note  given  for  a 
hedge  thereafter  to  be  set  out,  and  which 
within  a  specified  time  is  to  be  of  a  growth 
sufficient  to  turn  live  stock,  that  a  failure 
of  consideration  of  the  note  is  shown  by 
evidence  that  it  is  out  of  the  power  of  the 
holder  to  complete  the  hedge  according  to 
his  obligation  and  within  the  required  time. 
Edwards  v.  Pyle,  23  111.  354. 

The  fear  that  because  of  insolvency  a 
party  will  not  be  able  to  complete  his  con- 
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Co.  V.  Lutes,  112  Ind.  276,  11  N.  E.  784, 
14  N.  £.  706;  Macklin  t.  Allenberg,  100 
Mo.  3^7,  13  S.  W.  350;  Friedlander  v. 
Pugh,  43  MisB.  116,  5  Am.  Rep.  478;  Von 
Dom  T.  Mengedoht,  41  Neb.  633,  60  N.  W. 
800;  Hutt  v.  Hickey,  67  N.  H.  411,  29  Atl. 
456;  Western  y.  Sharp,  14  B.  Mon.  177; 
DoolitUe  T.  McCnllough,  12  Ohio  St.  367; 
Noble  T.  Ames  Mfg.  Oo.  112  Mass.  497; 
Tufts  T.  Plymouth  Gold  Mln.  Co.  14  Allen, 
407,  1  Mor.  Min.  Rep.  371;  O'Connell  t. 
Main  &  T.  Streeto  Hotel  Co.  90  Cal.  520,  27 
Pac.  373;  Chartier  y.  Marshall,  66  N.  H. 
480. 

Messrs.  T.  A.  Wright,  J.  B.  Slaer,  and 
H.  B.  lilndsay,  for  defendant: 

The  time  of  performance  is  not  of  the 
essence  of  a  construction  contract  at  all, 
in  the  absence  of  an  express  stipulation  to 
that  effect,  and  the  owner's  remedy  for  the 
breach  of  the  stipulation  as  to  the  time  of 
completion  would  ordinarily  be  confined 
to  the  recovery  of  such  actual  damages  as 
he.  might  sustain  as  the  result  of  the  breach. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  1261; 
Wait,  Engineering  k  A.  Jur.  |  720;  2  Page, 
Contr.  I  1122;  McClellan  v.  McLemore,  — 
Tex.  Civ.  App.  — ,  70  S.  W.  224. 

Where  duties  involving  the  exercise  of 
professional  skill,  judgment,  and  integrity 
are  imposed  by  a  contract  on  a  designated 
person,  he  cannot  delegate  them  to  anyone 
else. 

Wait,  Engineering  &  A.  Jur.  |  500;  30 
Am.  &  Eng.  Enc.  Law,  1242;  Spencer  v. 
Duplan  Silk  Co.  112  Fed.  638. 

The  wrongful  repudiation  of  the  contract 
by  one  party,  or  the  prevention  by  him  of 
performance  by  the  other  party,  entitled 
the  one  aggrieved  to  recover  of  such  dam- 


ages as  he  has  sustained  by  reason  of  the 
act  complained  of. 

Page,  Contr.  IT  1441,  1442,  1444,  1446; 
Bishop,  Contr.  Tl  840,  1428,  1431;  Anvil 
Min.  Co.  y.  Humble,  153  U.  S.  540,  552,  38 
L.  ed.  814,  818,  14  Sup.  Ct.  Rep.  876,  18 
Mor.  Min.  Rep.  98;  Ault  v.  Dustin,  100 
Tenn.  366,  46  8.  W.  981;  Lake  Shore  &  M. 
S.  R.  Co.  y.  Richards,  152  lU.  59,  30  L.R^. 
33>,  38  N.  E.  773;  Randel  v.  Chesapeake  & 
D.  Caaal,  1  Harr.  (Del.)  161;;  Ingham  Lum- 
ber Co.  V.  IngersoU,  93  Ark.  447,  125  S. 
W.  139,  20  Ann.  Gas.  1002;  Coonan  y.  Cape 
Girardeau,  149  Mo.  App.  609,  129  S.  W. 
745;  Hathaway  y.  Sahin,  63  Vt.  627,  22 
Atl.  633. 

Plaintiff  is  liable  to  defendant  for  at 
least  the  amount  of  the  difference  between 
what  he  has  expended  on  plaintiff's  prop- 
erty in  the  performance  of  the  contract 
work,  and  what  he  has  received  fr<Mn  it. 

3  Sutherland,  Damages,  §  713,  pp.  2182, 
2183;  Cederberg  v.  Robison,  100  Cal.  93, 
34  Pac.  625;  Taylor  Mfg.  Co.  v.  Hatcher 
Mfg.  Co.  3  L.R.A.  587,  39  Fed.  440;  McEl- 
wee  y.  Bridgeport  Land  &  Improv.  Co.  4 
C.  0.  A.  626,  13  U.  8.  App.  195,  54  Fed. 
629;  Griffith  v.  Blackwater  Boom  &  Lum- 
ber Co.  55  W.  Va.  604,  69  L.R.A.  124,  48 
S.  E.  442;  Worthington  v.  Gwin,  119  Ala. 
44,  43  L.R.A.  382,  24  So.  739;  Connolly  v. 
Sullivan,  173  Mass.  1,  63  N.  E.  143;  Black 
v.  Woodrow,  39  Md.  217;  Clark  v.  Mar- 
siglia,  1  Denio,  317,  43  Am.  Dec'  670; 
United  SUtes  v.  Behan,  110  U.  6.  338,  28 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  Derby  v. 
Johnson,  21  Vt.  17;  Southern  Cotton  Oil 
Co.  V.  Heflin,  39  C.  C.  A.  546,  99  Fed.  343; 
Letot  V.  Edens,  —  Tex.  Civ.  App.  — ,  49 
S.  W.  109;  Chapman  v.  aements,  22  Ky. 


tract  affords  no  ground  for  rescinding  the 
same  prior  to  the  date  fixed  for  its  com- 
pletion, and  at  a  time  when  its  perform- 
ance is  still  being  attempted.  C.  F.  Jewett 
Pub.  Co.  V.  Butler,  159  Mass.  517,  22  L.R.A. 
253,  34  N.  E.  1087;  Steiger  v.  London,  141 
App.  Div.  382,  126  N.  Y.  Supp.  256. 

And  this  is  true  although  one  of  the  par- 
ties to  the  contract  has  made  an  assign- 
ment for  the  benefit  of  his  creditors,  where, 
however,  he  is  representing  the  assignee  in 
an  attempt  to  perform  the  contract.  New 
England  Iron  Co.  v.  Gilbert  Elev.  R.  Co.  91 
N.  Y.  153;  Vandegrift  v.  Cowles  Engineer- 
ing Co.  161  N.  Y.  436,  48  L.R.A.  685,  55  N. 
E.  941.  In  the  latter  case  it  is  said  that 
it  is  no  answer  to  say  that  the  steamer 
could  not  have  been  completed  between  the 
time  it  was  taken  and  the  time  provided 
for  its  completion,  as  there  was  no  proof 
that  it  could  not  have  been  thus  completed, 
nor  that  the  time  had  not  been  extended  by 
reason  of  strikes  or  some  other  of  the  causes 
mentioned  in  the  agreement.  The  defend- 
ant company  had  the  full  time  given  by  the 
contract,  of  which  nearly  two  months  re- 
41  L.R,A.(N.S.) 


mained,  within  which  to  perform  it  if  pos- 
sible, and  the  plaintiff's  assignor  was  not 
authorized  to  prevent  its  performance,  or 
its  attempted  performance,  during  that 
time. 

A  provision  in  a  contract  for  its  rescis- 
sion or  termination,  when  in  the  opinion  of 
the  other  party  thereto  the  work  to  be  per- 
formed thereunder  is  not  progressing  favor- 
ably, or  the  contractor  is  not  duly  comply- 
ing with  the  provisions  thereof,  is  valid 
and  may  be  enforced  by  a  termination  of 
the  contract  for  failure  to  progress  with 
the  work  with  sufficient  rapidity  to  insure 
the  completion  of  the  contract  within  the 
required  time,  providing  the  power  to  ter- 
minate is  exercised  in  good  faith  and  with- 
out fraud  or  gross  error  implying  bad 
faith.  Brucker  v.  Manistee  ft  G.  R.  R.  Co. 
166  Mich.  330,  130  N.  W.  822. 

And  this  is  especially  true  where  the  con- 
tract is  for  a  public  work,  and  the  comple- 
tion of  the  contract  at  the  specified  time  is 
of  great  importance  to  the  public  Harley 
V.  Sanitary  Dist.  226  111,  213,  80  N.  E.  771. 

A.  G.  S. 
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L.  Repi  17,  56  8.  W.  646;  Waco  Tap  R. 
Ca  V.  Shirley,  45  Tex.  356;  McBath  v. 
Jones  Cotton  Co.  79  C.  C.  A.  203,  149  Fed. 
387. 

The  performance  of  the  contract  having 
been  prerented  by  one  party,  the  presump- 
tion ia  that  the  other  would  have  performed 
it  if  he  had  not  been  interfered  with. 

MeCreery  v.  Qreen,  38  Mioh.  172;  Waco 
I^  R.  Co.  T.  Shirley,  45  Tez.  355. 


if  J^  delivered  the  opinion  of  the 
coort: 

This  is  a  bill  and  a  cross  bill.  The 
main  parpoee  of  the  original  bill  is  to  re- 
cover damages  against  the  defendant,  Oli- 
ver, for  the  alleged  breachnof  a  building 
eontract  entered  into  between  the  parties, 
by  the  terms  of  which  Oliver  contracted 
to  eoDstmct  a  power  house,  a  lock  and  dam, 
and  a  core  wall  extending  from  the  power 
house  on  the  east  bank  of  the  Tennessee 
river  back  to  the  face  of  the  mountain  at 
Hale's  bar.  The  complainant  alleges  his 
damages  to  amount  to  $1,750,000.  The  de- 
fendant filed  his  answer  as  a  cross  bill,  by 
which  he  sought  to  recover  from  Brady,  for 
aa  alleged  breach  upon  the  part  of  Brady 
of  the  same  contract,  the  sum  of  $800,000. 
The  chancellor  decreed  in  favor  of  Oliver 
is  the  sum  of  $430,629.58.  From  this  de- 
cree, Brady  prayed  a  broad  appeal,  and  has 
sssigned  errors.  Oliver  has  filed  the  rec- 
ord for  a  writ  of  error,  and  has  assigned 
two  errors  thereon. 

The  main  work  provided  for  by  the  con- 
tract consisted  of  the  foundations  for  a 
power  house,  180  feet  long  and  60  feet  wide, 
on  the  east  bank  of  the  Tennessee  river, 
ind  extending  out  into  the  river;  a  lock  on 
the  west  bank  of  the  river,  with  one  con- 
cnte  wall  630  feet  long  against  the  bank, 
lad  another  550  feet  long,  leaving  a  space 
of  60  feet  between  the  walls,  the  walls  to 
be  30  feet  thick  at  the  bottom,  and  25  feet 
at  the  top,  and  25  or  26  feet  high;  a  con- 
crete dam  14S00  feet  across  the  river,  and 
coDnecting  the  power  house  and  lock;  and 
s  concrete  core  wall  on  the  land,  extending 
from  the  power  house  back  to  the  face 
of  the  mountain,  a  distance  of  785  feet. 

The  original  contract  was  signed  between 
the  parties  October  19,  1905.  It  required 
that  the  power  house  work  be  completed  by 
February  19,  1907,  and  the  entire  work  by 
October  19,  1907.  Sections  6,  7,  and  8  of 
the  original  eontract  are  as  fellows: 

"6.  It  is  also  agreed  that  Work  imder 
this  contract  shall  be  begun  before  October 
26,  1905,  and  shall  be  prosecuted  with  such 
■peed,  and  at  such  number  of  points,  and 
«ith  sach  machinery  and  force  of  men,  ani- 
nals,  and  appliances  and  things  as  will  in- 
nre  the  full  completion  of  all  work  em- 
41ULA.(N.8.) 


braced  in  this  contract  not  later  than  the 
19th  day  of  October,  1907,  and  that  all  the 
work  shall  be  completed  on  or  before  that 
day. 

''The  various  works  are  to  be  begun  and 
prosecuted  at  such  points  and  hi  such  dif- 
ferent portions  of  the  works  as  shall  be 
directed  and  approved  by  the  engineer,  who 
shall  have  power  to  prescribe  the  order  and 
approve  the  manner  of  executing  the  same. 

"7.  Should,  at  any  time  during  the  prog- 
ress of  said  work,  the  said  contractor  re- 
fuse or  neglect  to  supply  a  sufficiency  of 
materials  or  workmen  to  insure,  in  the 
opinion  of  the  engineer,  its  completion  with- 
in the  time  specified,  or  should  he  suspend 
work  (except  through  a  stress  of  weather), 
on  any  working  day,  the  said  principal 
shall  have  the  power,  and  is  hereby  author- 
ized, on  giving  three  days'  written  notice, 
to  provide,  at  the  expense  of  the  contractor, 
materials  and  workmen  to  proceed  with 
and  finish  the  said  work  (and  such  expense 
shall  be  deducted  from  the  amount  retained 
under  this  contract  by  the  said  principal), 
and  if  the  amount  retained  be  insufficient 
to  pay  such  expense,  said  contractor  shall 
remain  liable  for  any  deficiency:  Pro- 
vided, however,  that  should  the  said  con- 
tractor be  obstructed  or  delayed  in  the  pros- 
ecution or  completion  of  his  work  by  the 
act,  neglect,  delay,  or  default  of  the  prin- 
cipal, or  of  the  said  engineer,  or  by  the 
abandonment  of  the  work  by  the  employees 
(conmionly  known  as  a  strike  or  strikes) 
of  the  contractor,  through  no  fault  of 
the  contractor,  then  the  time  herein 
fixed  for  the  completion  of  the  said  work 
shall  be  extended  for  a  period  equivalent 
to  the  time  so  lost  by  reason  of  any  or  all 
of  the  causes  specified;  but  no  such  allow- 
ance shall  be  made  unless  claim  therefor 
be  presented  in  writing  to  the  said  engi- 
neer within  twenty  four  hours  of  the  com- 
mencement of  such  delay  or  delays.  The 
duration  of  such  extension  or  extensions 
shall  be  certified  to  by  the  engineer,  but 
appeal  from  his  decision  may  be  made  to 
arbitration  in  the  manner  as  herein  pro- 
vided. 

"8.  And  it  is  also  furthermore  agreed 
between  the  parties'  hereto  that,  in  case  of 
a  default  on  the  part  of  the  contractor  to 
promptly  and  properly  proceed  with  and 
complete  the  work,  said  principal  reserves 
the  right  and  option  to  annul  and  cancel 
this  agreement,  and  to  relet  the  work  or 
any  part  thereof,  or  otherwise  prosecute 
it,  and  said  contractor  shall  not  he  entitled 
to  any  claim  for  damages  on  account  of 
such  annulment,  nor  shall  such  annulment 
affect  the  right  of  said  principal  to  recov- 
er damages  which  may  arise  from  such  fail- 
ure on  the  part  of  said  contractor  to  ful- 
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fil  the  t^rous  of  this  agreement.  And  in 
case  of  such  annulment,  all  moneys  due 
said  contractor,  or  retained  under  the 
terms  of  this  agreement,  shall  be  forfeited 
to  said  principal;  but  such  forfeiture  shall, 
however,  not  release  such  contractor  from 
the  fulfilment  of  this  contract,  but  he  and 
his  sureties  shall  compensate  the  principal 
for  any  and  all  loss  and  damage  which  may 
result  from  such  default.  Said  contractor 
shall  be  credited  with  the  amount  of  the 
moneys  so  forfeited  toward  any  greater 
sum  that  he  may  become  liable  for  to  said 
principal  on  account  of  the  default  of  said 
contractor." 

The  defendant,  Oliver,  entered  upon  the 
performance  of  this  contract  soon  after 
its  execution.  In  a  short  time  thereafter 
controversies  arose  between  the  parties  con- 
cerning a  number  of  material  matters, 
and  especially  the  contention  of  Oliver  that 
the  conditions  under  which  the  work  was 
to  be  done  were  materially  misrepresented 
in  the  drawings  and  specifications,  which 
were  made  a  part  of  the  contract.  This 
controversy  was  waged  for  some  time,  dur- 
ing which  progress  upon  the  work  seems  to 
have  been  slow  and  unsatisfactory  to  Brady, 
On  the  30th  of  April,  1907,  the  parties 
entered  into  a  supplemental  contract,  by  the 
terms  of  which  all  of  the  preceding  dis- 
putes were  settled,  or  a  basis  of  settlement 
was  agreed  upon,  and  further  time  was 
given  Oliver  in  which  to  complete  the  work. 
This  contract  provided  as  follows: 

"It  has  been  and  is  hereby  mutually 
agreed  between  the  said  principal  and  the 
said  contractor: 

"(1)  That  the  claim  for  compensation 
for  work  and  material  in  the  slopes,  and  in 
excavating  for  the  core  wall,  and  for  dam- 
ages claimed  as  the  result  of  alleged  delay 
of  work  in  the  excavation  of  said  core  wall, 
alleged  to  be  caused  by  the  engineer  of 
said  Brady,  which  is  asserted  by  the  con- 
tractor to  be  additional  work  and  damages 
for  which  he  is  entitled  to  extra  compen- 
sation, be  referred  to  Engineer  Bogart  for 
decisign,  with  the  privilege  reserved  to 
either  party  to  have  arbitration,  if  de- 
manded and  as  in  the  contract  provided, 
after  his  decision. 

"(2)  It  is  further  agreed  that  the  engi- 
neer shall  divide  the  cofferdam  into  four 
or  more  sections,  and  shall  apportion  to 
each  section  its  due  proportion  of  the  con- 
tract price,  and  give  to  the  contractor  sep- 
aiate  estimates  on  each  section,  llie 
first  estimate  of  any  section  shall  be  due 
when  the  section  is  completed  and  the  exca- 
vation made  as  designated  by  the  contract, 
and  other  estimates  when  and  as  prescribed 
in  the  contract. 

"(3)  That  a  superintendent  fully  compe- 
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tent  and  experienced  In  the  class  of  work 
covered  by  the  contract  shall  be  forthwith 
placed  and  at  all  times  kept  in  full  charge 
thereof  by  said  contractor  at  his  expense, 
and  who  shall  be  selected  by  the  said  con- 
tractor with  and  after  the  approval  of  the 
said  Engineer  Bogart.  Said  superintendent 
shall  have  full  authority  from  said  con- 
tractor to  push  the  said  contract  to  com- 
pletion, the  time  for  which  is  hereby  ex- 
tended for  twenty  months  from  the  date 
hereof;  and  it  is  agreed  that  this  agree- 
ment is  not  to  take  effect  and  be  binding 
until  said  superintendent  has  been  agreed 
upon  and  employed  in  accordance  with  the 
provisions  of  this  section. 

"Said  contractor  is  to  furnish  and  em- 
ploy all  available  help,  animals,  equipment, 
and  machinery,  and  supplies  and  all  things, 
which  will  as  directed  by  and  in  the  opin- 
ion of  Engineer  Bogart  be  necessary  to  ob- 
tain said  completion  within  such  time,  and 
shall  at  all  times  supply  and  keep  sup- 
plied the  funds  necessary  for  all  such,  re- 
quirements. 

"(4)  That  the  power  house  shall  at 
once  be  progressed,  and  the  work  and  ma- 
terial necessary  to  its  completion  at  once 
be  furnished,  and  that  the  same  shall  be 
fully  completed  within  one  year  from  the 
date  hereof,  and  that  the  provision  in  this 
contract  for  longer  time  shall  not  apply 
to  such   power  house  construction.*' 

After  the  execution  of  the  supplemental 
contract,  Mr.  Bogart,  the  engineer  of  Mr. 
Brady,  recommended  a  superintendent  of 
the  work  to  Mr.  Oliver,  who  took  charge 
and  continued  until,  it  seems,  he  voluntarily 
withdrew.  Oliver  selected  his  successor, 
and  referred  this  appointment  to  Bogart, 
who  approved  it.  The  work  continued  until 
December  6,  1907,  and  on  that  day  the  com- 
plainant, Brady,  served  notice  upon  Oliver, 
which,  after  reciting  the  contracts  above 
referred  to,  stated: 

Because  of  your  default  to  promptly  pro- 
ceed with  and  complete  the  work,  I  hereby, 
as  provided  in  paragraph  8  of  said  original 
contract  avail  myself  of  the  option  to,  and 
do  hereby,  annul  and  cancel  the  said  con- 
tracts between  us  for  said  work,  and  here- 
by notify  you  that  said  contracts  are  an- 
nulled and  canceled,  and  that  I  will,  as 
promptly  as  I  am  able  to  do  so,  relet  the 
work  or  otherwise  prosecute  it,  as  I  may 
deem  best,  holding  you  and  your  bondsmen 
.  .  .  liable  for  all  damages  I  may  sus- 
tain by  reason  of  your  aforesaid  breach  of 
said  contracts. 

You  are  further  notified  to  remove  from 
the  premises  within  twenty  days  from  this 
date,  your  plant  and  equipment,  in  order 
that  I  may  not  be  delayed   in  putting  on 
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my   wn    forces    and    equipment    for    the 
prompt   prosecution    of    the    work* 
Yours  very  truly, 

Anthony  N.  Brady, 
By  Andrew    Hamilton,    hia    attorney. 

And  upon  the  same  day,  he  received  the 
fuHowing  letter  from  Bogart: 

Chattanooga,  Tenn.,  Dec.  6,  1907. 
Mr.  William  J.  Oliver,  Knoxville,  Tenne» 

Dear  Sir: — 

Mr.  A.  N.  Brady  having  notified  you 
I'lii  he  has  annulled  and  canceled  the  con- 
tracts for  the  lock  and  dam,  etc.,  between 
himself  and  you,  I  beg  to  say  that  if  you 
r&re  to  make  any  proposition  to  turn  over 
the  equipment  which  you  now  have  on  the 
grounds,  and  in  connection  therewith,  I 
shall  be  pleased  to  present  the  same  to 
Mr.  Brady,  and  consult  with  you  both  re- 
^rding  the  same.  If  you  do  not  care  to 
make  such  a  proposition,  or  if  no  such  ne- 
gotiations are  agreeable  to  you,  and  none 
ire  brought  to  a  conclusion  within  the  next 
fiTp  days  for  a  transfer  by  you  of  your  said 
equipment,  and  adjustment  of  all  matters, 
in  my  judgment  twenty  days  will  be  ample 
time  within  which  to  remove  all  your  equip- 
ment on  the  premises,  which  are  subject 
tA  the  uses  of  Mr.  Brady  and  his  principals, 
w>  that  a  clear  field  will  be  open  for  in- 
frtalling  an  equipment  and  the  forces  nec- 
essary to  speedily  complete  the  work. 

I  am  not  in  Chattanooga,  and  if  you 
promptly  advise  me,  by  wire  or  otherwise, 
I  will  remain  for  a  few  days  to  receive  any 
propcsition  you  may  make  looking  towards 
scch  an  adjustment. 

Yours  very  truly, 

John  Bogart. 
Address  Bead  House. 

The  contract  stipulated  that  Oliver  should 
'io  all  work  preparatory  to  ita  perform- 
ance at  his  own  expense.  In  pursuance  of 
this  stipulation  he  had  expended  large 
earns  in  building  concrete  mixers,  houses 
•or  laborers,  a  railroad,  and  divers  and 
sundry  tfainga  necessary  to  the  perform- 
ance of  the  work.  After  the  notice  to  re- 
move his  equipment  from  the  premises  with- 
in twenty  days,  the  parties  agreed  to  refer 
t&e  matter  in  controversy  to  arbitration, 
and  before  the  arbitration  should  be  made 
Qpon  the  other  matters  in  dispute,  it  was 
»gre«d  that  the  value  of  Oliver's  plant, 
«^uipment,  tools,  supplies,  etc.,  should  be 
<Mermined,  and  that  Brady  should  have 
the  option  for  thirty  days  to  purchase  the 
plant  and  equipment  at  the  appraised 
talnation,  and,  if  Brady  did  not  exercise 
thii  option,  the  arbitration  agreement  was 
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to  be  of  no  effect.  The  arbitrators  were 
selected,  one  by  each  of  the  parties,  and 
these  two  selected  a  third.  A  majority  of 
the  arbitrators  reported  that  the  value  of 
the  plant,  equipment,  supplies,  etc.,  belong- 
ing to  Oliver  and  upon  the  premises,  was 
$250,729.79.  Brady  declined  to  avail  him- 
self of  the  option  to  purchase  the  plant 
at  the  price  fixed  by  the  arbitrator^,  and 
the  arbitration  came  to  an  end.  Two  days 
later  the  original  bill  in  this  case  was  filed, 
seeking  to  recover  damages  for  the  alleged 
breach  of  contract,  as  well  as  possession  of 
the  premises  on  which  the  lock  and  the  dam 
were  being  built,  and  to  remove  the  plant 
and  equipment  belonging  to  defendant  there- 
from. Upon  this  bill  the  chancellor  naade 
an  order  directing  the  defendant  to  com- 
mence to  remove  his  entire  plant  from  the 
premises  within  about  seven  days  from  the 
date  of  the  order.  The  impracticability 
of  removing  the  equipment  placed  upon  the 
premises  by  the  defendant  witnin  the  time 
designated  in  the  order  of  the  chancellor, 
as  well  as  the  twenty  days  designated  in 
the  notice  of  the  complainant,  being  quite 
apparent,  the  parties  came  to  an  agree- 
ment as  to  the  value  of  the  equipment,  and 
Oliver  sold  to  the  complainant,  Brady,  for 
the  use  of  the  parties  to  whom  he  had  relet 
the  work.  The  price  agreed  upon  was 
$130,000. 

It  should  be  observed  that  at  the  date 
the  complainant  assumed  to  annul  the  con- 
tract December  6,  1907,  the  time  for  per- 
formance of  its  provisions  by  defendant  had 
not  expired.  He  was  allowed  twelve  months 
from  April  30,  1907,  in  which  to  do  the 
power  house  work,  and  twenty  months  in 
which  to  complete  the  other  work.  Nothing 
else  appearing,  prima  facie  the*  complainant, 
Brady,  breached  the  contract  when  he  ter- 
minated it  and  ordered  the  defendant  to 
vacate  the  premises.  The  theory  of  the 
complainant,  which,  it  is  claimed,  justified 
him  in  terminating  the  contract,  and  which 
entitles  him  to  recover  of  the  defendant 
the  damages  claimed  for  its  breach  by  him, 
is  that  the  work  was  in  such  condition  on 
the  day  that  it  was  terminated  that  it  had 
become  impossible  for  the  defendant  to 
complete  the  power  house  within  the  time 
limit,  April  30,  1908,  and  the  entire  work 
by  December  30,  1908,  as  required  by  the 
contract;  second,  that  it  would  have  cost 
the  defendant  largely  more  to  perform  the 
contract  than  the  total  price  at  which  he 
had  contracted  to  do  the  entire  work,  and 
therefore  the  annulment  of  the  contract  bv 
the  complainant,  even  if  wrongful,  resulted 
in  no  damage  to  the  defendant. 

Many  cases  can  be  found  which  support 
the    doctrine   that,   where    one   party   to   a 

contract  announces  in  advs^nce  bl0  inten' 
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tion  not  to  perforin,  the  other  party  may 
treat  the  contract  as  broken,  and  sue  at 
once  for  the  breach,  without  waiting  the 
arrival  of  the  time  fixed  by  the  contract 
for  performance.  O'Neill  ▼.  Supreme  Coun- 
cil, A.  L.  H.  70  N.  J.  L.  410,  57  Atl.  463, 

1  Ann.  Caa.  422;  Hochster  y.  De  la  Tour, 

2  El.  &  Bl.  678,  6  Eng.  Rul.  Cas.  576. 
Hochster  ▼.  De  la  Tour  is  often  cited  by 
American  courts  as  a  leading  authority  to 
sustain  this  doctrine,  and  in  that  case  Mr. 
Justice  Crompton  said: 

"When  a  party  announces  his  intention 
not  to  fulfil  the  contract,  the  other  side 
may  take  him  at  his  word  and  rescind  the 
contract.  That  word  'rescind'  implies  that 
both  parties  have  agreed  that  the  contract 
shall  be  at  an  end,  as  if  it  had  never  been. 
But  I  am  inclined  to  think  that  the  party 
may  also  say:  'Since  you  have  announced 
that  you  will  not  go  on  with  the  contract, 
I  will  consent  that  it  shall  be  at  an  end 
from  this  time  [meaning,  of  course,  for 
purposes  of  further  performance] ;  but .  I 
will  hold  you  liable  for  the  damage  I  have 
sustained;  and  I  will  proceed  to  make  that 
damage  as  little  as  possible  by  making  the 
best  use  I  can  of  my  liberty.'  This  is  the 
principle  of  those  cases  in  which  there  has 
been  a  discussion  as  to  the  measure  of  dam- 
ages to  which  a  servant  is  entitled  on  a 
wrongful  dismissal." 

The  same  rule  has  been  announced  by 
the  Supreme  Court  of  the  United  States  in 
Roehm  v.  Horst,  178  U.  S.  1,  44  L.  ed.  953, 
20  Sup.  Ct.  Rep.  780,  and  many  authori- 
ties there  cited;  7  Am.  &  Eng.  Enc.  Law, 
150. 

It  is  equally  well  settled  that,  if  one 
party  to  a  contract  voluntarily  disables 
himself  from'  performing  his  part  of  the 
contract,  the  other  party  has  an  immediate 
right  of  action  for  the  breach.  Wolf  v. 
Marsh,  54  Cal.  22*8,  3  Mor.  Min.  Rep.  204; 
Shaffner  v.  Killian,  7  111.  App.  620;  Union 
Ins.  Co.  V.  Central  Trust  Co.  157  N.  Y.  633, 
44  L.R.A.  227,  52  N.  E.  671;  Stark  v. 
Duvall,  7  Okla.  213,  64  Pac.  463.  The 
common  case  of  a  party  disabling  himself 
from  the  performance  of  his  part  of  the 
contract,  which  confers  upon  the  other  par- 
ty an  immediate  right  of  action,  is  where 
the  disability  is  total  and  goes  to  the 
whole  contract.  In  such  case  there  is  but 
little  difficulty  in  determining  the  rights  of 
the  parties,  as,  if  a  man  who  has  promised 
to  marry  a  woman  on  a  certain  day  mar- 
ries another  woman  before  that  day,  the 
impossibility  of  the  performance  of  the  con- 
tract between  them  is  indisputably  estab- 
lished by  the  fact  of  his  marriage;  or 
where  one  who  has  contracted  to  execute  a 
lease  on  a  future  day  for  a  certain  term, 
before  that  day  Q{^9\|tes  i^  ]e^e  ^  another 
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for  the  same  term.  In  cases  of  this  cliSLr- 
acter,  the  performance  of  the  contract  is 
made  a  legal  impossibility  by  the  assump- 
tion upon  the  part  of  the  defaulting  p&rty 
of  obligations  with  respect  to  the  subject- 
matter  of  the  contract  that  are  wholly  in- 
consistent with  the  performance. 

A  |;hird  case  in  which  a  breach  of  the 
contract  may  be  anticipated  by  the  injured 
party  is  where  the  other  party,  by  his  un- 
authorized act,  prevents  performance.  An- 
vil Min.  Co.  V.  Humble,  163  U.  S.  540,  38 
L.  ed.  814,  14  Sup.  Ct.  Rep.  876,  18  Mor. 
Min.  Rep.  98;  Wagar  Lumber  Co.  v.  Sul- 
livan Logging  Co.  120  Ala.  568,  24  So.  949 ; 
Lockport  V.  Shields,  87  111.  App.  150.  And 
see  authorities  cited  in  the  note  to  O'N^eill 
V.  Supreme  Council,  A.  L.  H.  supra. 

Aside  from  any  stipulation  in  the    con- 
tract of  the  parties  respecting  the  right  of 
rescission  for  an  anticipatory  breach  of  the 
contract,  we  are  not  aware  of  any  instances 
which  authorize  a  rescission  in  anticipation 
of  a  breach  other  than  those  that  may  he 
ranged  within  the  principles  of  the   cases 
set  out  above.    The  insistence  here  is   that 
the  defendant,  Oliver,  had  disabled  himself 
from  performing  his  part  of  the  contract. 
By  this  it  is  evidently  meant  that  he   had 
disabled  himself  from  performing  his   part 
of  the  contract  within  the  stipulated  time. 
As  we  understand  the  record,  there  is   no 
contention   that   he    had    disabled    himself 
from  doing  the  work  of  the  grade  and  char- 
acter, as  well  as  quantity  and  quality,  stip- 
ulated by  the  contract,  if  there  were  suffi- 
cient extensions  of  the  time  limit.     But  it 
is  claimed  that,  although  the  defendant  had 
performed  a  substantial  part  of  the  work 
contracted   for,   and   was   actively  engaged 
in  the  further  performance  of  his  obliga- 
tions under  the  contract,  nevertheless    the 
complainant  was  of  opinion   on   December 
6,   1907,  that  the  defendant  did  not  have 
sufficient  time  left  within  the  contract  limit 
to  complete   the   work,   and  that   this    de- 
ficiency in  time  limit  arose  out  of  the  de- 
fendant's  lack  of   diligence  in   prosecuting 
the  work.     From  this  it  is  concluded  that 
the   defendant  had   disabled   himself   from 
the  performance  of  a  material  part  of  the 
contract,  which  authorized  the  complainant 
to  rescind. 

Before  a  party  to  the  contract  can  as- 
sume the  right  to  rescind  for  the  default 
of  the  other  party,  the  default  must  be 
of  such  character  as  indicates  an  intent 
upon  the  part  of  the  defaulter  to  abandon 
the  contract.  Lord  Coleridge,  in  Freeth 
V.  Burr,  L.  R.  0  C.  P.  208,  states  the  rule 
thus : 

"In  cases  of  this  sort,  where  the  question 
is  whether  the  one  party  is  set  free  by  the 
action  of  the   other,   the   real   matter  for 
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eoDsideration  is  whether  the  acts  or  con- 
duct of  the  one  do  or  do  not  amount  to  an 
intimation  of  an  intention  to  abandon,  and 
altogether  to  refuse,  performance  of  the 
contract.  I  say  this  in  order  to  explain 
the  ground  upon  which  I  think  the  decisions 
in  these  cases  must  rest.  There  has  been 
s<Hne  conflict  among  them.  But  I  think  it 
may  be  taken  that  the  fair  result  of  them 
is  as  I  have  stated,  vis,,  that  the  true  ques- 
tion is  whether  tiie  acts  and  conduct  of 
the  party  eTinoe  an  intention  no  longer  to 
be  bound  by  the  contract." 

See  Lake  Shore  &  M.  S.  R.  Co.  t.  Rich- 
ards, 152  ni.  69,  38  N.  E.  773,  30  L.R.A. 
33,  and  the  very  full  annotator's  note. 

Upon  the  facts  of  this  case,  it  cannot 
be  assumed  that  the  defendant  had  intended 
to  abandon  the  property.  He  was  actively 
engaged  in  the  performance  of  the  work 
with  a  large  equipment  of  men,  machines, 
animals,  and  things  before  and  at  the  time 
the  complainant  annulled  the  contract. 
There  is  nothing  in  the  record  from  which 
the  ccmiplainant  could  be  justified  in  be- 
lieving that  the  defendant  had  any  such 
intention,  and,  indeed,  as  we  understand 
the  insistence  of  the  complainant,  the  de- 
fault claimed  is  that  the  defendant  had 
disabled  himself  to  perform  the  contract 
within  the  time  limit  agreed  upon.  This 
disability  need  not  necessarily  be  such  as 
prevents  the  discharge  of  every  obligation 
of  the  contract.  But  the  inability  to  per- 
form the  contract  in  respect  of  matters 
which  would  render  the  performance  of  the 
rest  a  thing  different  in  substance  to  the 
thing  contracted  to  be  done  will  justify 
the  party  not  in  default  in  abandoning  the 
contract.  Assuming  that  the  defendant 
could  not  complete  the  work  within  the 
time,  is  this  such  a  disability  tCB  works  a 
destruction  of  the  contract,  and  authorizes 
the  complainant  to  declare  it  at  an  end  in 
anticipation  of  the  breach,  in  the  absence 
of  proof  of  special  damages  on  account  of 
the  delay?  As  a  general  rule  time  is  not 
of  the  essence  of  working  contracts,  and 
where  the  contractor  fails  to  perform  his 
work  within  the  specified  time,  he  is  liable 
in  damages  only  for  the  delay.  6  Cyc.  67. 
And  the  failure  to  complete  the  work  with- 
in the  time  does  not  ipso  facto  terminate 
the  contract.  It  may  be  terminated  after 
the  expiration  of  the  time  at  the  election 
of  the  injured  party. 

While  it  is  clear  that  time  is  of  the 
essence  of  this  contract,  and  is  a  material 
part  of  it,  we  do  not  hold  that  the  com- 
plainant can  anticipate  a  failure  to  per- 
form within  the  time  at  so  remote  a  perio^l 
from  the  time  of  performance  as  in  this 
case,  and  annul  the  contract,  charging  the 
defendant  with  a  disability  to  perform  it. 
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Conceding,  for  the  purpose  of  the  point, 
that  it  was  impossible  for  the  defendant 
to  do  the  work  within  the  time,  this  can- 
not bo  said  to  be  a  total  disability  to  per- 
form the  contract,  nor  such  a  disability  ae 
that,  if  the  contraet  is  performed  under  it, 
it  would  be  something  other  and  different 
from  the  thing  contemplated  by  the  par- 
ties. Certainly  the  defendant  was  able  to 
perform  the  contract  by  an  extension  of  the 
time  limit.  There  was  no  defalcation  in 
the  grade  and  quality  of  the  work.  The 
defendant  was  entitled  to  a  pro  tanto  per- 
formance for  the  full  time  limit  as  long  as 
he  complied  with  the  specifications  of  the 
contract  in  the  performance,  in  order  to  re- 
duce his  liabili^^  for  the  breach.  Had  he 
failed  to  complete  the  contract  within  the 
time,  he  would  be  liable  for  such  damages 
as  complainant  would  have  sustained  be- 
cause of  the  default,  and  likewise  he  was 
entitled  to  the  benefit  of  all  the  money  he 
could  earn  under  it  within  the  time.  The 
complainant  was  not  justified  in  doing  any- 
thing that  would  increase  the  liability  of 
the  defendant,  notwithstanding  an  imma- 
terial breach.  See  authorities  supra.  In 
all  of  the  cases  which  we  have  seen,  where 
the  injured  party  has  anticipated  a  breach 
and  claimed  a  default  justifying  an  aban- 
donment of  the  contract,  the  disability  to 
perform  has  been  total,  or  the  defendant 
has  renounced  the  contract  and  refused  to 
proceed  under  it.  But  those  are  quite  dif- 
ferent cases  to  this.  The  defendant  not 
only  had  not  renounced  the  contrac£  and 
had  not  refused  to  proceed  under  it,  but 
was  actively  engaged  in  its  performance. 
But  merely  because  complainant  had  reason 
to  believe  that  defendant  would  breach  his 
contract,  he  was  not  justified  in  rescinding 
it  in  anticipation  of  the  breach.  In  order 
to  justify  rescission,  there  must  be  actual 
default,  unequivocal  renunciation,  or  legal 
disability  to  perform.  The  disability  can- 
not be  anticipated;  but,  after  it  occurs, 
the  nonperformance  may  be.  The  disabili- 
ty must  be  so  complete  as  to  place  it  be- 
yond the  power  of  the  defaulting  party  to 
perform  his  obligations  in  every  material 
respect,  so  that,  if  the  things  contracted  for 
are  done  in  the  best  way  the  disabled  par- 
ty can  do  them,  the  contract,  so  performed, 
will  be  essentially  another  and  different 
thing.  It  must  exist  at  the  time  of  the 
renunciation  as  a  legally  accomplished  fact, 
and  not  as  a  mere  potentiality.  Therefore 
it  must  clearly  appear,  not  only  that  de- 
fendant could  not  do  the  work  within  the 
time,  but  that  his  failure  in  respect  of  this 
matter  would  be  so  material  ns  to  make  his 
performance  essentially  di/Tcront  from  his 
promise.  If  he  should  default  in  one  day, 
or  one  week,  or  one  month  of  the  time,  this 
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would  not  necessarily  justify  a  rescission. 
It  would  depend  upon  the  effect  of  the  de- 
lay upon  the  essential  objects  to  be  ac- 
complished by  the  performance.  A  case  can 
be  conceived  where  a  default  of  one  day 
might  defeat  the  whole  purpose  of  the  con- 
tract. But  generally  such  is  not  true  of 
working  contracts.  No  such  case  is  made 
lie  re.  There  is  no  suggestion  of  special 
damages  to  be  suffered  by  complainant  from 
delay;  and  hence,  if  default  be  assumed, 
it  is  not  shown  to  be  of  such  essential  char- 
acter as  to  be  without  the  contemplation 
of  the  contract. 

What  we  have  said  before  has  been  with 
reference  to  the  law  of  contracts  as  ad- 
ministered by  courts  of  equity,  and  with- 
out regard  to  the  stipulation  of  the  par- 
ties with  respect  to  their  remedies  upon  the 
default  of  either.  It  is  insisted  by  com- 
plainant that  under  clause  8  the  defendant 
had  defaulted  "to  promptly  and  properly 
proceed  with  and  complete  the  work."  This 
clause  was  construed  by  him  to  justify  a 
termination  of  the  contract  for  a  default 
in  promptly  and  properly  proceeding  with 
the  work.  It  is  conceded,  of  course,  that 
the  defendant  was  under  no  obligation  to 
have  the  work  completed  on  the  6th  of 
December,  1907,  because  under  the  terms 
of  the  contract  he  had  more  than  three 
months  in  which  to  complete  the  power 
house  constructions,  and  more  thap  twelve 
months  in  which  to  complete  the  balance. 
It  is  well  settled  that  provisions  in  work- 
ing (Contracts  like  clauses  6,  7,  and  8  of  the 
one  under  consideration  will  be  given  their 
proper  force  and  effect  by  the  courts.  It 
is  equally  well  settled  that  clauses  like  8, 
inflicting  severe  and  drastic  penalties  for 
nonperformance,  are  not  favored  by  the 
courts,  and  are  to  be  strictly  construed. 
30  Am.  &  Eng.  Enc.  Law,  2d  ed.  1261. 
Clause  7  of  the  contract  provides  a  remedy 
for  the  oT^nier  in  case  of  a  failure  upon  the 
part  of  the  contractor  to  sufficiently  pro- 
gress the  work,  and  whether  there  has  been 
default  in  its  progress  is  left  to  the  opin- 
ion of  the  complainant's  engineer.  The 
remedy  there  provided  is  for  an  increase  of 
the  force  at  the  expense  of  the  contractor. 
That  remedy,  of  course,  contemplates  speed- 
ing the  work  before  the  expiration  of  the 
time  limit.  The  remedy  provided  in  clause 
8  is  the  right  to  annul  and  cancel  the  con- 
tract, and  to  relet  the  work,  or  otherwise 
prosecute  it.  It  provides  a  forfeiture  upon 
the  part  of  the  contractor  of  all  claims  for 
damages  for  the  annulment,  without  de- 
priving the  complainant  of  his  right  to 
damages  against  the  contractor  for  any  de- 
fault of  his.  Likewise  all  moneys  due  the 
contractor,  or  retained  under  the  contract, 
are  to  be  forfeited  to  pomplc^inftnt.  But 
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this  forfeiture  does  not  release  the  con- 
tractor from  the  fulfilment  of  the  contract, 
but  he  and  his  sureties  are  still  liable  to 
the  complainant  for  all  loss  and  damage 
which  may  have  resulted  from  the  default. 
It  is  true  that  the  contractor  is  to  be  credit- 
ed with  the  amount  of  the  moneys  so  for- 
feited, provided  the  complainant  is  entitled 
to  a  greater  sum  on  account  of  the  con- 
tractor's default.  A  mere  statement  of  the 
provisions  of  this  clause  of  the  contract  is 
convincing  that  the  parties  did  not  contem- 
plate that  its  severe  penalties  were  to  be 
visited  upon  the  contractor  for  a  default 
in  progressing  the  work.  This  is  true,  not 
only  because  the  parties  most  likely  would 
not  have  assented  to  terms  of  such  extreme 
severity,  but  because  of  the  language  of  the 
contract  itself.  It  is  expressly  declared 
that  such  forfeituipre  shall  "not  release  such 
contractor  from  the  fulfilment  of  this  con- 
tract." This  could  not  be  true,  if  the  com- 
plainant has  the  power  to  anticipate  a 
breach  of  the  contract  by  the  defendant 
and  annul  it,  and  then  visit  upon  him  the 
forfeiture  provided  for.  So  we  are  of  opin- 
ion that  neither  under  clause  8,  nor  the 
general  law  governing  contracts,  was  the 
complainant  justified  in  arbitrarily  annul- 
ling the  agreement  before  the  expiration  of 
the  time  limit. 

Having  concluded  that  the  complainant 
was  not  authorized  to  terminate  the  con- 
tract at  the  time  he  did,  it  necessarily  fol- 
lows that  he  breached  it  in  so  doing.  We 
do  not  understand  that  this  is  controverted: 
but  it  is  claimed  that,  if  the  contract  was 
wrongfully  terminated  by  the  complain- 
ant, defendant  is  without  remedy,  for  the 
reason  that  it  would  have  cost  him  more 
to  complete  it  than  he  could  have  earned 
under  it.  ■  It  is  quite  true  that  either  par- 
ty to  a  contract  has  the  legal  right  to 
abandon  or  renounce  it  at  his  will,  submit- 
ting to  the  legal  consequences  thereof.  Ault 
V.  Dustin,  100  Tenn.  383,  46  S.  W.  981. 
And  that  the  measure  of  damages  is  actual 
compensation  in  all  instances  where  the 
nature  of  the  case  admits  of  the  rule. 
Louisville,  N.  &  G.  S.  R.  Co.  ▼.  Guinan, 
11  Lea,  103,  47  Am.  Rep.  279.  And  gen- 
erally the  value  of  the  contract  is  the  dif- 
ference between  the  price  agreed  to  be  paid 
and  the  cost  of  performance  to  the  com- 
plainant. Singleton  v.  Wilson,  85  Tenn, 
344,  2  S.  W.  801.  But  in  the  foregoing 
class  of  cases,  the  court  was  speaking  of 
the  measure  of  damages  for  a  default  in 
performing  the  contract.  Naturally,  where 
one  sues  upon  the  contract,  claiming  rights 
under  it,  tlie  measure  of  his  recovery  is  the 
value  of  the  contract  itself.  Such,  how- 
ever, is  not  this  case.  When  the  complain- 
'  ftQt  wrongfully   ordered   the  defendfint  to 
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vacate  the  premises  and  desist  in  further 
p#»rf«nninp  the  contract,  he  renounced  the 
contract  and  left  it  to  the  option  of  the 
defendant  to  treat  it  aa  rescinded.  Wright 
▼.  Haakell,  45  Me.  489;  Miller  v.  Thomp- 
sce,  22  Ark.  258.  In  Lake  Shore  ft  M. 
S.  R.  Go.  ▼.  Richards,  162  HI.  69,  30  L.R.A. 
33.  38  N.  E.  773,  the  rule  is  clearly  stated 
thus: 

"It  is  well  settled  that  where  one  party 
rppadiatea  the  contract,  and  refuses  longer 
to  be  bound  by  it,  the  injured  party  has  an 
election  to  pursue  either  of  three  remedies. 
He  may  treat  the  contract  as  rescinded, 
and  recover  upon  quantum  meruit  so  far  as 
he  has  performed;  or  he  may  keep  the  con- 
tract alive  for  the  benefit  of  both  parties, 
being  at  all  times  himself  ready  and  able 
to  perform,  and,  at  the  end  of  the  time 
specified  in  the  contract  for  performance, 
sae  and  recover  under  the  contract;  or  he 
may  treat  the  repudiation  as  putting  an 
end  to  the  contract  for  all  purposes  of  per- 
formance, and  sue  for  the  profits  he  would 
have  realized  if  he  had  not  been  prevented 
from  performing.  In  the  latter  case  the 
coatract  would  be  continued  in  force  for 
that  purpose.  Where,  however,  the  injured 
party  elects  to  keep  the  contract  in  force 
for  the  purpose  of  recovering  future  profits, 
treating  the  contract  as  repudiated  by  the 
fther  party,  in  order  to  such  recovery  the 
plaintiff  must  allege  and  prove  perform- 
ance upon  his  part,  or  a  legal  excuse  for 
oonperformance." ' 

A»  a  general  proposition,  neither  party 
to  a  contract  can  rescind  without  restoring 
the  status  quo.  He  cannot  repudiate  the 
terms  of  the  contract,  and  refuse  to  per- 
form his  part  of  it,  and  at  the  same  time 
^iaim  the  benefits  which  he  has  derived 
from  it.  In  a  court  of  equity,  in  all  mat- 
ters of  rescission,  and  in  all  relief  akin  to 
rescission,  the  parties  will  invariably  be 
placed  in  statu  quo.  Curtis  v.  Brannon,  98 
Tena.  161,  69  L.R.A.  760,  38  S.  W.  1073: 
Hill  V.  Harriman.  95  Tenn.  305,  32  S.  W. 
3<>2,  and  the  authorities  there  cited. 

The  only  recovery  sought  by  cross  com- 
plainant is  for  moneys  e.vpended  in  work 
preparatory  to  the  performance  of  the  con- 
tract and  the  moneys  actually  earned  in 
tbe  performance.  The  complainant,  Braly, 
hu  received  the  full  benefit  of  all  the  mon- 
^vs  expended  by  the  defendant,  Oliver,  and 
tbere  is  no  rule  of  law  bv  which  he  can 
rf'tain  these  benefits  without  compensation. 
The  chancellor  did  not  award  profits,  and 
W)ne  are  claimed  here.  Of  course,  before 
profits  could  be  recovered,  the  cross  com- 
plaiDant  would  have  to  show  full  perform- 
asoe  upon  his  part,  or  else  that  he  stands 
ready  to  perform.  But  claiming,  as  he  does, 
Bflthin*;  more  than  compensation  for  the 
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outlay  of  labor  and  money  expended  upon 
the  property,  ho  is  not  required  to  show 
that  he  did  or  could  perform  the  contract. 
It  is  only  necessary  to  show  that  in  good 
faith  he  was  in  the  due  and  proper  per- 
formance of  his  part  of  the  contract  when 
it  was  wrongfully  terminated  by  the  com- 
plainant. In  this  view,  it  is  not  necessary 
to  determine  whether  he  could  have  per- 
formed the  contract  within  the  time.  The 
contract  may  be  considered  as  rescinded  by 
mutual  consent.  When  the  complainant 
abandoned  it,  the  defendant  accepted  the 
rescission,  and  now  demands,  and  only  de- 
mands, that  the  complainafit  restore  the 
status  quo  as  far  as  possible.  That  he  is 
entitled  to  this  is  beyond  controversy  upon 
all  of  the  cases.  The  real  distinction  be- 
tween the  cases  which  might  seem  to  hold 
a  contrary  view  lies  in  the  fact  that  in 
those  cases  the  suit  was  upon  the  contract. 
In  that  event  the  measure  of  damages  is 
the  value  of  the  contract;  but  in  this  case 
the  contract  is  terminated  by  the  conduct 
of  the  parties,  and  the  cross  bill  seeks  to 
recover,  not  the  value  of  the  contract  nor 
damages  for  its  breach,  but  the  outlay  of 
the  cross  complainant  in  his  effort  to  per- 
form it  prior  to  the  rescission.  Mr.  Suther- 
land states  the  rule  under  discussion  thus: 

'*A  contractor  whose  performance  of  his 
contract  has  been  illegally  stopped  may  re- 
cover foj*  work  necessarily  done  or  expense 
necessarily  incurred  in  preparation  for  its 
performance,  although  he  would  not  have 
recovered  for  it  if  there  had  been  a  full 
performance.  If  the  contractor  has  derived 
any  benefit  from  such  work  or  expense,  its 
value  must  be  deducted  from  the  cost  there- 
of. This  right  of  recovery  is  distinct  from 
the  right  to  recover  profits.  When  these 
are  recovered,  the  former  is  included."  3 
Sutherland,  Damages,  §  713,  pp.  2182,  2183. 

The  text  is  supported  by  many  adjudi- 
cated cases,  some  of  which  are:  Cederberg 
V.  Robison,  100  Cal.  93,  34  Pac.  625;  Tay- 
lor Mfg.  Co.  V.  Hatcher  Mfg.  Co.  (C.  C.) 
3  L.R.A.  587,  39  Fed.  440;  McElwee  v. 
Bridgeport  Land  &  Improv.  Co.  4  C.  C.  A. 
526,  13  U.  S.  App.  195,  54  Fed.  627 ;  Griffith 
V.  Blackwater  Boom  &  Lumber  Co.  55  W. 
Va.  604,  69  L.R.A.  124,  48  S.  E.  442; 
Worthington  v.  Gwin,  119  Ala.  44,  43 
L.R.A.  382,  24  So.  739;  United  States  v. 
Behan,  110  U.  S.  338,  28  L.  ed.  168,  4  Sup. 
Ct.  Rep.  81.  In  the  case  last  cited  it  was 
said:  "Unless  there  is  some  artificial  rule 
of  law  which  has  taken  the  place  of  nat- 
ural justice  in  relation  to  the  measure  of 
damages,  it  would  seem  to  be  quite  clear 
that  the  claimant  ought  at  least  to  be  made 
whole  for  his  losses  and  expenditures.  So 
far  as  appears,  they  were  incurred  in  the 
fair  endeavor  to  perform  the  contract  which 
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he  assumed.  If  tliey  were  foolishly  or  UH' 
reasonably  incurred,  the  government  should 
have  proven  this  fact.  It  will  not  be  pre- 
sumed.   .    . 

"The  party  who  voluatarily  and  wrong- 
fully puts  an  end  to  a  contract,  and  pre- 
vents the  other  party  from  performing  it. 
is  estopped  from  denying  that  the  injured 
party  has  not  been  damaged  to  the  extent 
of  his  actual  loss  and  outlay  fairly  in- 
curred." 

As  heretofore  stated,  the  chancellor  de- 
creed a  recovery  in  favor  of  the  cross  com- 
plaint, to  compensate  him  in  "the  amount 
expended  by  h&n  in  good  faith  and  in  the 
exercise  of  reasonable  judgment  in  pre- 
paring to  perform,  and  in  actually  per- 
forming said  contract.  And  it  appearing 
from  the  evidence,  and  not  being  con- 
troverted or  disputed,  that  the  total 
expenditures  of  the  said  Oliver  in  pre- 
paring for  and  in  carrying  on  and 
performing  said  contract  amounted  to 
the  sum  of  $873,974.86,  and  there  be- 
ing no  evidence  that  any  part  of  said 
expenditures  were  unreasonable  or  im- 
proper, and  it  further  appearing  that  the 
total  of  the  amounts  paid  to  said  Oliver  on 
account  of  the  work  done  by  him  under 
said  contract  and  the  amounts  realized  by 
him  for  the  sale  of  his  plant,  equipment, 
machinery,  etc.,  which  he  had  accumulated 
for  the  performance  of  said  contract,  is  the 
sum  of  $243,445.28,  it  is  adjudged  that  the 
difference  between  said  amounts,  being  the 
sum  of  $430,529.68,  is  the  amount  to  which 
said  Oliver  is  entitled  as  damages  afore- 
said." In  this  court  in  brief  of  counsel 
it  is  said;  "Incidentally  we  might  remark 
that,  even  if  the  decree  was  based  upon 
the  correct  principles,  there  was  no  suf- 
ficient evidence  from  which  to  determine 
what  defendant's  proper  and  reasonable  ex- 
penditures were.  All  we  have  is  a  five-line 
statement  made  from  defendant's  books, 
purporting  to  give  the  cost  of  plant,  ma- 
terials, supplies,  and  labor,  and  concluding 
with  the  vague  statement,  'Other  expenses 
not  included  in  above,  $75,963.03.'" 

It  is  true  that  the  statement  in  the  testi- 
mony of  the  defendant's  bookkeeper  is  very 
brief,  but  it  is  not  true  that  the  statement 
is  vague  or  indefinite.  Nothing  appearing 
to  the  contrary,  the  testimony  of  this  wit- 
ness is  sufficient  to  establish  the  facts  testi- 
fied to  by  him.  The  result  of  the  foregoing 
is  that  all  of  the  complainant's  assignments 
of  error  are  overruled. 

The  cross  complainant  has  filed  the  record 
for  writ  of  error,  and  has  assigned  as  error 
that  the  chancellor  should  have  decreed  in 
favor  of  him  in  the  sum  of  $435,526.88,  in- 
stead of  $430,629.58.  We  think  this  assign- 
ment should  be  sustained.  The  witness  up- 
41  L.R.A  (N.S.) 


on  whose  testimony  the  decree  of  the  chan- 
cellor is  based  as  to  the  amount  of  the 
cross  complainant's  expenditures,  and  the 
amount  which  be  has  been  paid,  shows  that 
the  difference  between  these  two  amounts 
is  the  former  sum,  instead  of  the  aum  de- 
creed by  the  chancellor. 

It  is  also  assigned  as  error  that  the  chan- 
cellor should  have  allowed  interest  upon 
the  sum  decreed  the  cross  complainant  from 
the  date  of  the  cancelation  of  the  contract, 
December  6,  1907.  This  assignment  is  not 
well  taken  to  the  full  extent  claimed  by  it. 
Interest  should  have  been  allowed  from  the 
date  of  the  filing  of  the  cross  bill.  With 
the  modifications  herein  indicated*  the  de- 
cree of  the  Chancellor  is  affirmed. 


UNITED  STATES  COURT  OP  AP- 
PEALS, SEVENTH  CIRCUIT. 

ABRAHAM  TUCKER,  Plff.  in  Err., 

V. 

UNITED   STATES   OF  AMERICA, 

(  — C.  C.  A.  — ,  196  Fed.  260. ) 

Criminal  law  —  plea  of  nolo  conten- 
dere —  applicability. 

1.  Although  a  plea  of  nolo  contendere 
cannot  be  employed  where  the  punishment 
must  be  imprisonment,  it  may  be  allowed  in 
a  prosecution  for  violation  of  the  internal 
revenue  laws,  containing  several  counts  in 
an  indictment  under  sonae  of  which  the 
punishment  must  or  may  be  imprisonment, 
if  under  other  counts  the  punishment  could  . 
be  fine  alone,  since  it  might  be  r^arded  as 
in  the  nature  of  a  compromise  between  the 
prosecution  and  defendant. 

Same  —  hearing  and  Judgment— Talid- 
ity. 

2.  A  plea  of  nolo  contendere  will  not  au- 
thorize a  hearing  of  evidence  tending  to 
show  guilt  on  the  part  of  accused,  where  an 
offense  punishable  by  imprisonment  is 
charged,  nor  support  a  judgment  imposing 
such  imprisonment. 

(January  2,  1912.) 

Note,  —  Plea  of  nolo  contendere. 

The  plea  of  nolo  contendere  (I  will  not 
contest  it)  is  used  in  criminal  cases  where 
the  accused,  though  unwilling  to  confess  his 
guilt,  does  not  wish  to  go  to  trial,  and  de- 
siKS  the  court  immediately  to  impose  sen- 
tence. 

The  early  records  of  this  ancient  plea 
state  the  fact  to  be  that  the  defendant  is 
unwilling  to  contest  the  question  with  the 
Crown,  and  therefore  throws  himself  upon 
the  mercy  of  the  court.  Non  vult  contendere 
cum  domina  regina  et  ponit  se  in  ffratium 
curuF.  2  Hawk.  P.  C.  chap.  31;  Reg.  v. 
Templeman,  1  Salk.  66;  Chitty,  Crim.  Law, 
chap.  10  (which  is  quoted  at  length  in  the 
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I^RBOR  to  the  District  Ck>urt  of  the 
^  United  States  for  the  Eastern  Division 
of  the  Northern  District  of  Illinois  to  re- 
new A  judgment  convicting  defendant  of 
▼iolAtionB  of  the  internal  rerenue  statutes. 
ReTersed. 

Statement  by  Seaman,  Circuit  Judge: 
This  writ  of  error  is  brought  from  a  sen- 
tence and  judgment  against  the  plaintiff 
In  error,  under  an  indictment  which  charges 
(in  eereral  counts)  violations  of  the  in- 
ternal revenue  statutes,  described  in  the 
brief  for  defendant  in  error  as  ''aiding  and 
abetting  in  the  removal  of  nontax-paid 
spirits,  concealing  nontax-paid  spirits,  the 
reuse  ot  stamped  packages,  the  failure  to 
•lestroy  revenue  stamps  upon  the  removal 


of  the  spirits  contained  in  certain  packages, 
and  charges  of  like  nature." 

The  record  shows  that  the  accused  ap- 
peared with  his  attorney  and  "by  leave  of 
court"  withdrew  his  plea  of  not  guilty; 
that  being  "now  arraigned  upon  the  indict- 
ment," he  "pleads  nolo  contendere  there- 
to;" that  the  court  then  directed  the  cause 
set  for  hearing;  that  sundry  hearings  of 
evidence  ensued,  and  the  court  took  "the 
cause  under  advisement;"  and  that  there- 
after judgment  was  pronounced  as  follows: 

"Come  again  the  parties  by  their  attor- 
neys and  the  defendant  in  his  own  proper 
person,  and  the  court,  having  considered 
and  being  fully  advised  in  the  premises, 
finds  the  defendant,  Abraham  Tucker,  guil- 
ty as  charged  in  the  indictment,  and  the 


upmion  of  the  reported  case).  The  ef- 
fect in  practice  was  that  there  was  nothing 
left  for  the  court  to  do,  except  to  impose 
dcntenoe. 

In  State  v.  La  Rose,  71  N.  H.  436,  52 
Atl.  943,  the  plea  is  thus  characterized: 
"The  plea  is  in  the  nature  of  a  compromise 
between  the  state  and  the  defendant,-— 
a  matter  not  of  right,  but  of  favor.  Vari- 
ous reasons  may  exist  why  a  defendant 
cottseioos  of  innocence  may  be  willing  to 
forego  his  right  to  make  defense  if  he  can 
be  permitted  to  do  so  without  acknowledg- 
ing his  guilt.  Whether,  in  a  particular 
case,  he  should  be  permitted  to  do  so,  is  for 
the  court." 

And  in  Doughty  v.  De  Amoreel,  22  R.  I. 
:58.  46  Atl.  S38,  it  was  said:  "Doubtless  it 
is  often  used  as  a  substitute  for  a  plea  of 
guilty,  but  it  simplv  says  that  the  defend- 
ant will  not  contend.  This  is  not  a  confes- 
lion  of  guilt,  because  an  accused  person 
miifbt  find  himself  without  witnesses  to  es- 
tablish his  innocence,  from  their  death,  ab- 
«4iice,  or  other  cause,  and  hence  waive  a 
fruitless  contest." 

Pleadable  only  by  leave  of  court. 

The  plea  of  nolo  contendere,  however,  is 
not  a  matter  of  right,  but  ispleadable  only 
^T  leave  of  court.  Com.  v.  Horton,  9  Pick. 
*2b€;  Com.  V.  Ingersoll,  145  Mass.  381,  14 
X.  £.  449;  State  v.  La  Rose,  71  N.  H.  435, 
•)2  Atl.  943;  State  v.  Henson,  66  N.  J.  L. 
601.  50  Atl.  468,  616;  Com.  v.  Ferguson, 
44  Pa.  Super.  Ct.  626 ;,  Doughty  v.  De  Amor- 
eel, 22  R.  I.  158,  46  Atl*.  838. 

The  plea  of  nolo  contendere,  if  accepted, 
eannot  be  withdrawn  and  a  plea  of  not 
smlty  entered,  except  by  leave  of  court, 
^tate  V.  Siddall.  103  Me.  144,  68  Atl.  634; 
<  oflL  V.  Ingersoll,  146  Mass.  381,  14  N.  £. 
449;  SUte  v.  Alderman,  81  N.  J.  L.  549,  79 
AU.  283. 

And  the  appellate  court  will  not  interfere 
vith  the  discretion  of  the  trial  court  in 
refusing  a  motion  to  withdraw  a  plea  of 
nolo  contendere  and  substitute  plea  of  not 
(miltv,  except  in  a  case  of  abuse  of  that 
•iberetion.  State  v.  Siddall,  103  Me.  144,  68 
Atl  634  (refusal  no  abuse  in  this  case). 
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— showing  by  record  that  plea  was  accept- 
ed. 

Under  a  statute  providing  that  "no  ad- 
mission of  the  defendant  made  in  court  shall 
be  received  on  the  trial,  without  the  con- 
sent of  the  prosecutor,  except  a  plea  of 
guilty,"  the  record  must  show  that  the 
plea  of  nolo  contendere  was  received  with 
the  -consent  of  the  prosecutor.  Com.  v. 
Adams,  6  Gray,  359;  Com.  v.  Ingersoll,  145 
Mass.  381,  14  N.  E.  449. 

Accordingly,  it  was  held  in  the  above 
cases  that  a  judgment  entered  upon  the 
plea  of  nolo  contendere  was  erroneous  where 
the  record  failed  to  show  that  it  was  re- 
ceived with  the  consent  of  the  prosecutor,  • 
and  that  accused  had  the  right  to  plead 
anew  and  to  be  tried  by  a  jury. 

The  record  of  a  criminal  case  sufficiently 
shows  an  acceptance  of  the  plea  by  the 
court,  where  it  appears  that  the  plea  of 
nolo  contendere  was  indorsed  on  the  indict- 
ment and  signed  by  the  defendant,  and  tlie 
docket  entries  show  that  on  the  same  day 
the  defendant  in  open  court  pleaded  nolo 
contendere,  and  was  at  a  later  date  sen- 
tenced by  the  court.  Com.  v.  Ferguson,  44 
Pa.  Super.  Ct.  626." 

In  State  v.  Henson,  66  N.  J.  L.  609,  50 
Atl.  468,  616,  it  was  said  that  the  fact 
that  the  defendant  has  pleaded  nolo  con- 
tendere presupposes  that  he  had  obtained 
leave  of  the  court  to  enter  such  plea. 

Effect  of  plea. 

The  plea  of  nolo  contendere^  when  ac- 
cepted by  the  court,  is  in  its  effect  equiva- 
lent to  a  plea  of  guilty,  so  far  as  proceedings 
on  the  indictment  are  concerned.  State  v. 
Siddall,  103  Me.  144,  68  Atl.  634;  Com.  v. 
Horton,  9  Pick.  206;  Com.  v.  Ingersoll,  145 
Mass.  381,  14  N.  E.  449;  State  ex  rel.  Pea- 
cock V.  Court  of  General  Quarter  Sessions 
Judges,  46  N.  J.  L.  112  (holding  plea  of 
nolo  contendere  equivalent  to  plea  of  guil- 
ty, within  meaning  of  statute  providing 
that  a  writ  of  error  shall  not  operate  to 
stay  the  proceedings  upon  the  judgment 
where  defendant  pleaded  guilty  to  an  in- 
dictment or  accusation ) ;   State  v.  Henson, 
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defendant  being  asked  by  the  court  if  he 
has  anything  to  say  why  the  sentence  and 
judgment  of  the  court  should  not  now  be 
pronounced  upon  him,  and  showing  no  good 
and  sufficient  reasons  why  sentence  and 
judgment  should  not  be  pronounced,  it  is 
therefore  considered  and  ordered  by  the 
court,  and  is  the  sentence  and  judgment 
of  the  court  upon  the  finding  of  guilty  as 
aforesaid,  that  said  Abraham  Tucker  be  con- 
fined and  imprisoned  in  the  United  States 
penitentiary  at  Leavenworth,  Kansas,  for 
and  during  a  period  of  eighteen  months, 
and  that  he  forfeit  and  pay  to  the  United 
States  a  fine  in  the  sum  of  $2,500  besides 
the  costs  in  this  behalf  expended,  for  which 
let  execution  issue." 


Argued  before  Baker,  Seaman,  and  Kohl- 
saat,  Circuit  Jud^ros.    " 

Mr.  Joseph  F.  Grossman,  with  Mr.  E. 
N,  Zollne,  for  plaintiff  in  error: 

Nolo  contendere  is  not  a  plea  that  could 
be  taken  in  a  felony  sentence,  either  un- 
der the  common  law  or  statute. 

2  Hale,  P.  C.  235-258;  4  Wendeirs  Bl. 
Com.  chap.  26;  1  Chitty,  Crim.  Law,  434; 
12  Cyc.  349. 

Nolo  contendere  not  being  a  plea  in  a 
felony  case  as  a  basis  for  imprisonment, 
recognized  by  the  common  law  or  statute, 
it  follows  that  the  sentence  of  imprisonment 
is  void  for  want  of  jurisdiction. 

Crain  v.  United  SUtes,  162  U.  S.  636, 
40  L.  ed.  1099,  16  Sup.  Ct.  Rep.  962. 


66  J^.  J.  L.  601,  60  Atl.  468,  616;  Buck  v. 
Com.  107  Pa.  486;  Com.  v.  Holstine,  132 
Pa.  367,  19  Atl.  273;  Com.  v.  Ferguson,  44 
Pa.  Super.  Ct.  626;  United  States  v.  Hart- 
well,  3  Cliff.  221,  Fed.  Cas.  No.  16,318; 
United  States  v.  Lair,  196  Fed.  47. 

Such  a  plea  being  equivalent  to  a  plea  of 
guilty,  a  judgment  founded  thereon  is  con- 
clusive as  against  a  subsequent  criminal 
prosecution  for  the  same  offense.  State  v. 
Lang,  63  Me.  220;  Wharton,  Crim.  Ev.  10th 
ed.  1185. 

So,  it  has  been  held  that  the  sentence  of 
the  court  on  the  defendant's  plea  of  nolo 
contendere  is  a  conviction,  within  the  con- 
templation of  a  statute  which  provides  that 
one  ^'convicted  of  larceny  shall  be  liable  to 
the  owner"  of  the  property  taken  for  twice 
the  value  thereof.  ^  Barker  v.  Almy,  20  R.  I. 
367,  39  Atl.  185. 

But  the  action  of  the  court  in  placing  the 
defendant  under  the  control  of  the  proba- 
tion officer,  after  the  entry  of  a  plea  of 
nolo  contendere  to  an  indictment  for  lar- 
ceny, does  not  amount  to  a  sentence  and 
judgment  upon  the  plea,  and  therefore  is 
not  a  conviction,  within  the  meaning  of  the 
statute  rendering  persons  convicted  of  lar- 
ceny liable  for  double  value  of  the  proper- 
ty; especially  where  the  statute  provides 
that  the  probation  officer  shall  have  and  ex- 
ercise the  same  rights  and  power  in  rela- 
tion to  such  offender  as  are  possessed  by  a 
surety  on  a  recognizance,  and  the  action 
can  be  taken  only  in  cases  where  the  offend- 
er can  lawfully  be  admitted  to  bail,  since 
the  action  is  in  effect  only  a  taking  of  bail. 
Doughty  V.  De  Amoreel,  22  R.  I.  158,  46 
Atl.  838. 

A  plea  of  nolo  contendere  interposed  by 
the  defendant,  like  a  demurrer,  admits,  for 
the  purposes  of  the  case,  all  the  facts  which 
are  well  pleaded.  Com.  v.  Tilton,  8  Met. 
232;  State  v.  O'Brien,  18  R.  L  105,  25  Atl. 
910. 

And  upon  a  motion  in  arrest  of  judgment, 
the  only  question  is  whether  the  count  sets 
forth  an  indictable  offense.  Com.  v.  Tilton, 
supra. 

.By  pleading  nolo  contendere^  the  defend-  i 
ant  therebv  waives  all  formal  defects  in  the  ' 
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proceedings  of  which  he  could  have  availed 
himself  by  a  plea  to  the  merits,  a  plea  in 
abatement,  a  demurrer,  or  a  motion  to 
quash.  Com.  v.  Hinds,  101  Mass.  210;  State 
V.  Alderman,  81  N.  J.  L.  549,  79  Atl.  283 
( holding  a  defendant  who  pleaded  nolo  con- 
tendere to  an  indictment  precluded,  in  a 
motion  in  arrest  of  judgment,  from  availing 
himself  of  objections  which,  in  the  absence 
of  his  plea,  would  have  been  proper  for 
presentation  by  motion  to  quash,  under  a 
statute  providing  that  objections  to  in- 
dictment for  any  defect  of  form  or  sub- 
stance apparent  on  the  face  thereof  shall  be 
taken  by  demurrer  or  motion  to  quash  be- 
fore the  jury  is  sworn). 

But  the  plea  of  nolo  contendere  does  not 
preclude  the  defendant  from  moving  in  ar- 
rest of  judgment  upon  the  ground  that  the 
indictment  is  defective.  Com.  v.  Northamp- 
ton, 2  Mass.  110;  Com.  v.  Grey,  2  Gray, 
501,  61  Am.  Dec.  476. 

Sentence  may  be  entered  forthwith. 

It  has  been  said  that  "it  is  not  necessary 
or  proper  that  the  court  should  adjudge  the 
party  to  be  guilty,  for  that  follows  as  a 
legal  inference  from  the  implied  confession ; 
but  the  court  proceeds  thereupon  to  pass 
the  sentence  of  the  law."  Com.  v.  IngersoU, 
145  Mass.  381,  14  N.  E.  449;  Com.  v.  Hor- 
ton,  9  Pick.  206;  State  v.  Herlihv,  102  Me. 
310,  66  Atl.  643;  Com.  v.  Holstine,  132  Pa. 
357,  19  Atl.  273;  Com.  v.  Ferguson,  44  Pa. 
Super.  Ct.  626;  United  States  v.  Lair,  195 
Fed.  47. 

Admissibility  of  evidence  in  mitigation  and 
aggravation  of  punishment. 

After  entering  the  plea  of  nolo  con- 
tendere^ evidence  is  receivable  in  mitigation 
of  punishment.  Reg.  v.  Templeman,  1  Salk. 
65;  Com.  v.  Horton,  9  Pick.  206. 

Thus,  in  Young  v.  People,  —  Colo.  — , 
126  Pac.  117,  after  the  entry  of  an  order 
directing  the  case  to  be  retired  from  the 
docket  upon  the  payment  of  all  costs,  with 
leave  to  the  people  to  have  an  alias  capias 
for  the  arrest  of  the  defendant  at  any  time, 
and  to  reinstate  the  cause  for  further  pro- 
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Under  the  common  law,  nolo  contendere 
was  in  the  nature  of  a  motion  to  submit 
to  a  small  fine,  and  was  taken  only  in  cases 
of  slight  misdemeanor. 

Reg.  T.  Templeman,  1  Salk.  55^ 

Messrs.  James  H.  Wilkerson  and  Har- 
ry A.  Parkin,  for  the  United  States: 

Nolo  contendere  is  a  plea  well  recognized 
and  of  established  use  in  American  juris- 
prudence. 

2  Enc-  PI.  &  Pr.  787;  United  States  v. 
Hartwell,  3  Cliff.  221,  Fed.  Cas.  No.  15,318; 
Com.  v.  Ingersoll,  145  Mass.  381,  14  N.  E. 
449 ;  State  ex  rel.  Peacock  v..  Court  of  Gen- 
eral Quarter  Sessions  Judges,  46  N.  J.  L. 
112;  State  V.  O'Brien,  18  R.  I.  105,  26  Atl. 
910:  Birchard  v.  Booth,  4  Wis.  67;  State 
V.  Siddall,  103  Me.  144,  68  Atl.  634;  State 


V.  La  Rose,  71  N.  H.  436,  62  Atl.  943; 
Com.  V.  Holstine,  132  Pa.  357,  19  Atl.  273; 
1  Chitty,  Crim.  Law,  430. 

This  plea,  in  its  effect  upon  the  case  in 
which  it  is  pleaded,  is  equivalent  to  a  plea 
of  guilty. 

State  V.  La  Rose,  71  N.  H.  436,  52  Atl. 
943;  Com.  V.  Ingersoll,  146  Mass.  381,  14 
N.  E.  449;  State  ex  rel.  Peacock  v.  Court 
of  General  Quarter  Sessions  Judges,  46  N. 
J.  L.  112;  State  v.  Siddall,  103  Me.  144, 
68  Atl.  634 ;  State  v.  Herlihy,  102  Me.  310, 
66  Atl.  723;  United  States  v.  Hartwell,  3 
Cfiff.  221,  Fed.  Cas.  No.  16,318. 

Sentence  is  pronounced  immediately  up- 
on this  plea.  It  is  not  necessary  to  adjudge 
the  defendant  guilty. 

Com.  V.  Horton,  9  Pick.  206;  2  Enc.  PI. 


ceedings,  the  court,  on  motion  of  the' prose- 
outing  officer,  subsequently  reinstated  the 
case  and  received  evidence  as  to  the  ag- 
gravation and  mitigation  of  the  offense,  and 
sentenced  defendant  to  pay  a  fine  of  $200 
and  the  costs  on  his  plea  of  nolo  contendere. 

Right  to  use  against  defendant  in  another 

proceeding. 

But  the  plea  of  nolo  contendere  being  an 
implied  confession  of  guilt  only,  it  cannot 
be  used  against  the  defendant  as  an  admis- 
sion in  any  civil  suit  growing  out  of  the 
same  transaction.  White  v.  Creamer,  175 
Mass.  567,  56  N.  E.  832;  Com.  v.  Ingersoll, 
145  Mass.  381,  14  N.  E.  449  {obiter) ;  Com. 
T.  Tilton,  8  Met.  232;  State  ex  rel.  Peacock 
T.  Court  of  General  Quarter  Sessions 
Judges,  46  N.  J.  L.  112  {obiter) ;  State  v. 
Henson,  66  N.  J.  L.  601.  50  Atl.  468,  616; 
Com.  ▼.  Ferguson,  44  Pa.  Super.  Ct.  626 
(obiter) ;  State  v.  Conway,  20  R.  I.  270, 
38  Atl.  656;  Rule  recognized  in  Birchard  v. 
Booth,  4  Wis.  67. 

In  Com.  V.  Horton,  9  Pick.  206,  it  was 
said:  "The  advantage  which  a  party  ob- 
tains by  such  an  answer  [plea  of  nolo  con- 
tendere] properly  pleaded  is  that  he  is  not 
estopped  to  plead  not  guilty  to  an  action 
for  the  same  facts,  as  he  would  be  upon  a 
plea  of  guilty.  For  in  the  latter  case  the 
entry  is  quod  cognovit  indictamentumf  but 
in  the  former,  non  vult  contendere  cuni 
domina  regina,  et  ponit  se  in  gratiam  curim, 
2  Hawk.  P.  C.  chap.  31,  §  3;  Reg.  v.  Temple- 
man,  1  Salk.  65." 

In  White  v.  Creamer,  175  Mass.  567,  66 
N.  E.  832,  it  was  held  that  while  sentence 
imposed  after  a  plea  of  nolo  contendere 
amounts  to  a  conviction  in  the  case  in 
which  the  plea  is  entered,  the  record  show- 
ing the  conviction  on  such  a  plea  is  not 
admissible  to  show  the  defendant's  guilt 
(violation  of  liquor  laws)  in  a  subsequent 
proceeding  against  the  defendant  to  abate  a 
nuisance  (the  illegal  sale  of  liquors),  upon 
the  ground  that  defendant's  license  was  im- 
properly issued  in  violation  of  a  statute 
that  a  person  who  violates  the  liquor  laws 
shall  *'be  disqualified  to  hold  a  license  for 
the  period  of  one  year  after  his  conviction.*' 
41  L.R.A.(N.S.) 


But  in  Com.  v.  Horton,  9  Pick.  206,  it 
was  said  that  it  is  only  where  the  defend- 
ant is  sued  in  a  civil  action  for  doing  the 
thing  for  which  he  was  indicted  (as  for 
trespass)  that  the  distinction  between  the 
pleas  of  guilty  and  nolo  contendere  is  ma- 
terial. So  far  as  the  commonwealth  is  con- 
cerned, the  judgment  of  conviction  follows 
as  well  the  one  plea,  as  the  other. 

And  in  State  v.  Fagan,  64  N.  H.  431,  14 
Atl.  727,  it  was  held  in  a  prosecution  for 
a  second  offense,  that  the  record  showing 
a  judgment  rendered  against  the  defendant 
on  an  indictment  for  a  like  offense,  to  which 
he  had  pleaded  nolo  contendere^  was  com- 
petent and  equally  conclusive  between  de- 
fendant and  the  state,  as  if  his  plea  in  the 
previous  case  had  been  guilty  or  not  guilty. 

Likewise,  in  State  v.  Lang,  63  Me.  215, 
it  was  held  on  the  trial  of  an  indictment 
for  keeping  a  liquor  nuisance,  that  the  rec- 
ord of  a  previous  judgment  obtained  in  a 
criminal  case  was  conclusive  evidence  be- 
tween the  state  and  the  defendant  of  all 
the  facts  necessarily  adjudicated  by  it,  not- 
withstanding the  record  was  founded  upon 
a  plea  of  nolo  contendere. 

And  in  Philpot  v.  State,  65  N.  H.  250, 
20  Atl.  955,  where  the  defendant  had  been 
released  upon  a  suspended  sentence,  upon 
condition  that  he  should  not  engage  in  the 
illegal  business  of  selling  liquor,  of  which 
he  had  been  convicted,  it  was  held  that  his 
conviction  upon  a  plea  of  nolo  contendere 
to  an  indictment  charging  the  illegal  keep- 
ing of  liquor  for  sale,  at  a  time  subsequent 
to  his  former  sentence,  was  evidence  from 
which  his  nonperformance  of  the  condition 
could  be  inferred. 

In  commenting  upon  the  decision  of  Phil- 
pot  V.  wState,  supra,  the  same  court  in 
State  V.  La  Rose,  71  N.  H.  435,  52  Atl.  943, 
said:  "Read  in  the  light  of  the  authorities 
cited,  to  which  reference  has  been  made,  the 
decision  seems  to  have  been  placed  upon 
the  ground  that  from  the  conviction  upon 
the  plea  of  nolo,  the  inference  may  be  drawn 
that  the  defendant  would  not  have  pleaded 
nolo  and  suffered  a  judsrment  of  conviction, 
unless  he  had  in  fact  been  guilty." 
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&  Pr.  p.  787 ;  Com.  v.  Ingersoll,  145  Mass.  I 
381,  14  N.  E.  449;  Com.  v.  Holstine,  132  ! 
Pa.  367,  19  Atl.  273. 

A  defendant  may  be  imprisoned  as  well 
as  fined  upon  this  plea,  in  like  manner  as 
upon  a  plea  of  guilty. 

State  ex  rel.  Peacock  v.  Court  of  General 
Quarter  Sessions  Judges,  46  N.  J.  L.  112; 
Com.  V.  Holstine,  132  Pa.  367,  19  Atl.  273 ; 
State  ▼.  Conway,  20  R.  I.  270,  38  Atl.  656. 

Seaman,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  indictment  against  the  plaintiff  in 
error  contains  several  .counts,  charging  vio- 
lations respectively  of  internal  revenue 
statutes,  which  are  not  punishable  alike. 
In  one  or  more  counts  the  charge  appears 
to  rest  on  §  3296,  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901,  p.  2136,  which  imposes  both  fine 
and  imprisonment, — the  fine  to  be  not  less 
than  $200,  nor  more  than  $5,000,  and  the 
imprisonment  not  less  than  three  months 
nor  more  than  three  years, — while  other 
counts  appear  to  charge  offenses  which  are 
either  punishable  by  fine  alone,  or  may  be 


so  punished.  It  is  contended  therefore  that 
the  offenses  charged  under  §  3296  are  stat^ 
utory  felonies, — both  as  defined  in  §  335  of 
the  New  Criminal  Code,  35  Stat,  at'  L.  p. 
1152,  chi^p.  321,  U.  S.  Comp.  Stat.  9upp. 
1911,  p.  1687,  alleged  to  be  applicable  to 
the  case,  and  under  the  authorities  exempli- 
fied and  cited  in  Fitspatrick  v.  United 
States,  178  U.  S.  304,  307,  44  L.  ed.  1078, 
1080,  20  Sup.  Ct.  Rep.  944,— although  such 
offenses  may  be  punished,  as  in  cases  of 
misdemeanor,  by  fine  and  imprisonment  for 
a  term  less  than  one  year.  The  sentence 
and  judgment .  of  the  trial  court  imposed 
a  fine  of  $2,600  and  imprisonment  for  eigh- 
teen months,  as  for  a  felony,  reciting 
(among  other  statements)  thi^t  the  court 
"finds  the  defendant,  Abraham  Tycker,  guil- 
ty as  chaiged  in  the  indictment,"  while 
the  record  shows  sundry  hearings  before 
the  court,  without  a  jury,  after  the. defend- 
ant "by  leave  of  court"  withdrew  "his  plea 
of  not  guilty,"  theretofore  entered,  and, 
"being  now  arraigned,  .  .  .  pleads  nolo 
contendere,*'  Whereupon  the  cause  was  set 
down  for  subsequent  hearing. 


Accordingly,  it  was  held  in  State  v.  La 
Rose,  supra,  on  the  trial  of  an  indictment 
for  a  second  offense  of  unlawfully  keeping 
intoxicating  liquors  for  sale,  that  evidence 
that  defendant  pleaded  nolo  contendere  to 
a  like  charge  for  an  offense,  alleged  to  have 
been  committed  at  the  same  place,  on  a 
former  occasion,  was  not  competent  evi- 
dence against  him  as  an  admission  of  the 
truth  of  the  facts  charged,  where  there  was 
no  evidence  of  a  judgment  of  conviction 
against  the  defendant,  if  one  was  had. 

— ^to  impeach  defendant  as  a  witness. 

The  records  of  prior  proceedings  show- 
ing that  defendant  was  charged  with  an  of- 
fense to  which  he  pleaded  nolo  contendere, 
and  was  sentenced  by  the  court,  are  admis- 
sible in  evidence  for  the  purpose  of  im- 
peaching the  credibility  of  the  defendant 
as  a  witness.  State  v.  Herlihy,  102  Me. 
310,  66  Atl.  643. 

But  where  the  accused  has  not  been  sen- 
tenced on  the  plea,  it  cannot  be  used  for 
the  purpose  of  discrediting  him  as  a  wit- 
ness. State  V.  Conway,  20  R.  I.  270,  38 
Atl.  656. 

Under  a  statutory  provision  that  no  per- 
son shall  be  excluded  as  a  witness  by  rea- 
son of  his  having  been  convicted  of  crime, 
but  that  such  conviction  may  be  sho^vn  on 
the  cross-examination  of  the  witness,  or 
by  the  production  of  the  record  thereof,  for 
the  purpose  of  affecting  his  credibility,  a 
defendant  testifying  on  his  trial  for  homi- 
cide may  be  asked  whether  he  had  pleaded 
nolo  contendere  to  an  indictment  for  petit 
larceny..  State  v.  Henson,  66  N.  J.  L.  601, 
50  Atl.  468,  616. 

And  in  Johnson  v.  Johnson,  78  N.  J.  Eq. 
507.  80  Atl.  119,  it  was  held  that  the  plea 
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of  nolo  contendere  to  an  indictment  for  rape 
was  evidence  in  a  divorce  suit  to  affect  de- 
fendant's credibility  as  a  witness,  where 
the  rape  laid  in  the  indictment  was  the 
adultery  charged  in  the  divorce  proceed! n$^, 
but  left  undecided  the  question  whether  the 
plea  extended  to  contradict  anything  previ- 
ously testified  to  by  the  witness,  as  waB 
done  in  Hill  v.  Maxwell,  77  N.  J.  L.  766, 
73  Atl.  501,  which  was  also  a  civil  suit. 

Admissibility    in    a    proceeding   against    a 

third  person. 

It  has  been  held  that  the  record  of  con- 
viction and  sentence  upon  an  indictment 
for  a  violation  of  the  liquor  laws,  to  which 
defendant  pleaded  nolo  contendere,  was  ad- 
missible against  the  surety  in  a  proceeding 
by  the  state  upon  a  recognizance  conditioned 
that  defendant,  who  was  licensed  to  re- 
tail liquors,  should  observe  the  laws  relating 
to  such  retailers.  Com.  ▼.  Horton,  9  Pick. 
206. 

The  record  of  the  conviction  of  the  prin- 
cipal, as  exhibited  in  the  minutes  of  the 
clerk,  showing  that  he  pleaded  nolo  con- 
tendere to  t)ie  indictment,  is  admissible  on 
the  trial  of  confederates  who  are  jointly- 
indicted  with  him,  and  tried  on  the  theory 
that  they,  are  accessories,  for  the  purpose 
of  establishing  the  conviction,  and  prima 
facie  the  iruilt,  of  the  principal.  United 
States  V.  Hartwell,  3  Cliff.  221,  Fed.  Cas. 
No.  15,318. 

But  evidence  that  the  principal  entered 
a  plea  of  nolo  contendere  is  incompetent  to 
establish  the  guilt  of  the  principal  on  the 
trial  of  an  accessory,  where  no  judgment 
has  been  entered  upon  the  plea,,  since  it  is 
at  most  a  qualified  admission  of  guilt  by 
the  principal  which  cannot  affect  the  acoen- 
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For  revenal  of  this  judgment  the  con- 
teBtiou  are,  in  substance: 

(1)  That  the  purported  plea  of  nolo  eof^ 
temdere  waa  not  entertainable  under  the  as- 
snmed  charge  of  felony,  nor  under  any 
ehaige  requiring  imprisonment,  and  thus 
eonBtituted  no  answer  to  the  indictment, 
so  that  the  conTictioUi  without  jury  trial, 
was  unauthorized;  or,  if  enj^ertainable,  (2) 
that  the  judgment  is  in  derogation  of  such 
plea  and  unauthorized.  Both  propositions 
rest  on  the  common-law  definitions  of  this 
plea  of  nolo  contendere,  ana  it  is  unques- 
tionable that  the  common-law  rule  must 
govern,  in  the  absence  of  any  Federal  stat- 
ute providing  therefor;  and  the  questions 
thus  raiaed,  by  way  of  challenging  the  judg- 
ment, are  plainly  involved  for  decision  in 
the  case  at  bar.  However  frequent  and 
general  the  practice  may  have  been  in  the 
Federal  jurisdiction  to  allow  such  plea  in 
like  criminal  prosecutions,  as  stated  by 
oounsel  in  the  arguments,  the  only  report- 
ed case  cited  as  a  Federal  precedent  is 
United  SUtes  v.  Hartwell,  3  Cliff,  221,  Fed. 
Cas.  No.  15,318,  and  in  that  case  (as  here- 


inafter explained)  the  question  whether  the 
plea  of  nolo  contendere  therein  referred  to 
was  allowable,  under  the  conunon-law  rules, 
is  neither  decided  nor  mentioned.  So  the 
answer  to  either  of  the  contentions  must 
be  derived  from  definitions  of  the  plea  in 
the  common-law  authorities. 

1.  How  is  the  plea  of  nolo  contendere 
thus  limited  and  defined? 

These  premises  for  the  inquiry  are  well 
recognized  alike  in  all  the  citations:  The 
so-called  plea  raises  no  issue  of  law,  or 
fact  under  the  indictment,  is  not  one  of  the 
pleas,  general  or  special,  open  to  the  ac- 
cused in. all  criminal  prosecutions,  and  is 
allowable  only  under  leave  and  acceptance 
by  the  court.  It  is  not  a  plea,  in  the 
strict  sense  of  that  term  in  the  criminal 
law,  but  a  formal  declaration  by  the  ac- 
cused, that  "he  will  not  contend  with  the" 
prosecuting  authority  under  the  charge. 
When  accepted  by  the  court,  it  becomes  an 
implied  confession  of  guilt,  and,  for  the 
purposes  of  the  case  only,  equivalent  to  a 
plea  of  guilty,  but  distinguishable  from 
such  plea  in  that  it  "cannot  be  used  against 


8ory,    and    might    have    been    withdrawn. 
Bock  V.  Com.  107  Pa.  486. 

But  it  was  said  in  the  above  case  that  if 
JQdgment  had  been  entered  upon  the  plea, 
the  record  would  have  been  competent  evi- 
dence of  the  conviction. 

Where  plea  of  nolo  contendere  is  permis- 
sible. 

Ab  said  in  Tucker  v.  United  States, 
there  is  very  little  authority  upon  the  ques- 
tion as  to  when  the  plea  of  nolo  contendere 
is  permissible. 

It  would  seem  that  at  one  time  in  Eng- 
land the  plea  was  accepted  only  in  cases 
vhere  a  fine  was  to  be  imposed.  2  Hawk. 
P.  C.  chap.  31;  Chitty,  Crim.  Law,  chap. 
10  (quoted  in  opinion  Tuckeb  v.  United 
States). 

The  only  direct  authority,  besides  Tuckeb 
T.  Units)  States,  is  Com.  v.  Ferguson,  44 
Pa.  Super.  Ct.  626  (indictment  for  con- 
ipiracy),  where  it  was  held  that  the  court 
may  impose  a  sentence  of  imprisonment  un- 
der A  plea  of  noZo  contendere. 

In  Young  ▼.  People,  —  Ck)lo.  — ,  125  Pac. 
117,  it  was  said  that  the  plea  of  nolo  con- 
tendere, though  in  effect  a  plea  of  guilty, 
in  actual  practice  in  the  state  of  Colorado, 
ii  generally  entered  either  with  the  express 
or  tacit  understanding  of  the  district  at- 
torney that  the  court  may  enter  an  order 
dismissing  the  defendant  out  of  court  upon 
tbe  payment  of  costs,  though  sentence  may 
be  imposed,  which  was  done  in  that  case 
by  a  fine  of  $200  and  the  costs. 

The  plea  of  nolo  contendere  has  been  ac- 
<^pted  in  the  following  cases,  though  tbe 
mif<tion  of  limitation  placed  upon  the  al- 
inivance  of  the  plea  is  neither  decided  nor 

referred  to: 
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— ^for  violation  of  liquor  laws.  Com.  v. 
Adams,  6  Gray,  359;  Com.  v.  Ingersoll,  145 
Mass.  38.1,  14  N.  E,  449;  White  v.  Creamer, 
175  Mass.  567,  56  Atl.'832;  State  v.  Fagan, 

64  N.  H.  431,  14  Atl.  727;  State  v.  La  Rose, 
71  N.  H.  435,  52  Atl.  943;  Philpot  v.  State, 

65  N.  H.  250,  20  Atl.  955  (sentenced  to  fine 
of  $100  and  imprisonment  in  county  jail 
for  six  months) ;  Com.  v.  Horton,  9  Pick. 
206  (sentence  to  fine  and  costs) ;  Toung  ▼. 
People,  —  Colo.  — ,  126  Pac.  117  (sentence 
fine  $200  and  costs) ;  Com.  v.  Holstine,  132 
Pa.  357,  19  Atl.  273  (sentence  to  $500  fine, 
cost  of  prosecution,  and  imprisonment  in 
county  jail  for  three  months) ; 

— ^for  permitting  unlawful  gaming  in  li- 
censed hotel.  Com.  v.  Tilton,  8  Met.  232; 

— ^for  highway  ribbery.  Buck  v.  Com.  107 
Pa.  486; 

— ^for  conspiracy.  State  v.  Alderman,  81 
N.  J.  L.  549,  79  Atl.  283;  State  ex  rel.  Pea- 
cock V.  Court  of  (jreneral  Quarter  Sessions 
Judges,  46  N.  J.  L.  112  ("sentenced  to 
state  prison") ; 

— for  larcenv.  State  v.  Henson,  66  N.  J. 
L.  601,  50  Atl.  468,  616;  Barker  v.  Almy, 
20  R.  I.  367,  39  Atl.  185  (sentenced  to  $25 
fine  and  costs);  Doughfy  v.  De  Amoreel, 
22  R.  I.  158,  46  Atl.  838  (placed  under  con- 
trol of  probation  ofiScer) ;  * 

— for  importing  alien  women  for  the  pur- 
pose of  prostitution,  which  is  statutory 
felony.  United  Stales  v.  Lair,  195  Fed.  47 
(sentenced  to  two  years'  imprisonment,  fine 
$2,500  and  costs) ; 

— ^for  rape.  Johnson  v.  Johnson,  78  N. 
J.  Eq.  507,  80  Atl.  121 ; 

— ^for  embezzlement  of  public  funds,  which 
was  a  statutorv  felony.  United  States  v. 
Hartwell,  3  Cliff.  221,  Fed.  Cas.  No.  15.318. 
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the  defendant  as  an  admission  in  any  civil 
suit  for  the  same  act." 

The  leading  authority  upon  this  plea — 
accepted  as  such  in  Chitty's  Criminal  Law 
and  other  textrbooks,  and  in  the  line  of 
American  decisions  cited  below — appears  in 
Hawkins's  Pleas  of  the  Crown,  published 
early  in  the  eighteenth  century.  The  rule 
is  thus  stated,  in  chapter  31,  under  the 
title  ''Of  Confessions  and  Demurrer"  (vol- 
ume 2,  8th  £ng.  ed.  p.  46G ) ,  after  reference 
to  the  express  confession'  of  guilt,  as  fol- 
lows: ''An  implied  confession  is  where  a 
defendant  in  a  case  not  capital  doth  not 
directly  own  himself  guilty,  but  io  a  man- 
ner admits  it  by  yielding  to  the  King's 
mercy,  and  desiring  to  submit  to  a  small 
fine;  in  which  case,  if  the  court  think  fit 
to  accept  of  such  submission,  and  make  an 
entry  that  the  defendant  poauit  se  in 
gratiwn  regis,  without  putting  him  to 
a  direct  confession  or  plea  (which  in 
such  cases  seems  to  be  left  to  discretion), 
the  defendant  shall  not  be  estopped  to  plead 
not  guilty  to  an  action  for  the  same  fact, 
as  he  shall  be  where  the  entry  is  quod  cog- 
novit indictamentum." 

In  Chitty's  Criminal  Law,  chap.  10  (see 
4th  Am.  from  2d  London  ed.  p.  430),  the 
author  thus  states  the  rule:  "An  implied 
confession  is  where,  in  a  case  not  capital, 
a  defendant  does  not  directly  own  himself 
to  be  guilty,  but  tacitly  admits  it  by  throw- 
ing himself  on  the  Kinfr*8  mercy,  and  de- 
siring to  submit  to  a  small  fine,  which  the 
court  may  either  accept  or  decline,  as  they 
think  proper.  If  they  grant  the  request, 
an  entry  is  made  to  this  effect,  that  the  de- 
fendant nan  vult  contendere  cum  domina 
regina  et  poauit  ae  in  gratiam  curicSf  with- 
out compelling  him  to  a  more  direct  con- 
fession. The  difference  in  effect  between  an 
implied  and  an  express  confession  is  that, 
after  the  latter,  not  guilty  cannot  be  plead- 
ed to  an  action  of  trespass  for  the  same 
injury;  whereas  it  may  at  any  time  be  done 
after  the  former.  But  no  confession,  how- 
ever large  and  explicit,  will  prevent  the  de- 
fendant from  taking  exceptions  in  arrest  of 
judgment  to  faults  apparent  in  the  record; 
for  the  judges  must  ex  officio  take  notice  of 
them,  and  anyone,  as  amicua  curicr,  may 
point  out  the  exceptions." 

The  only  judicial  expression  of  the  rule 
in  England  referred  to  in  any  of  the  au- 
thorities cited  appears  in  Salkeld's  Reports 
of  decisions  by  Chief  Justice  Holt,  in  Reg. 
V.  Templeman,  decided  in  1778  (vol.  1,  p. 
55),  reported  as  follows:  "LTpon  a  motion 
to  submit  to  a  small  fine,  after  a  confes- 
sion of  the  indictment,  which  was  for  an 
assault,  Holt,  Chief  Justice,  took  a  differ- 
ence where  a  man  confesses  an  indictment, 
and  where  he  is  found  guilty;  in  the  first 
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case  a  man  may  produce  affidavits  to  prove 
son  assault  ulmii  the  prosecutor  in  mitiga- 
gation  of  the  fine;  otherwise  where  the  de- 
fendant is  found  guilty;  for  the  entry  upon 
a  confession  is  only  non  vuli  contendere 
cum  domiwjk  regina  ponit  ae  in  gratiam 
curuF,  Defendants  may  submit  to  a  line, 
though  absent,  if  they  have  a  clerk  in  court 
that  will  undeiitake  for  the  fine.  Hill.  2 
Ann.  Hickeringirs  Case  was  that  he  and 
his  daughters  were  indicted  for  a  trespass, 
and  Hickeringil  only  appeared  on  the  mo- 
tion to  submit  to  a  small  fine.  But  where 
a  man  is  to  receive  any  corporal  punish- 
ment, judgment  cannot  be  given  against 
him  in  his  absence,  for  there  is  a  capias 
pro  fine,  but  no  process  to  take  a  man  and 
put  him  on  the  pillory.  Vide  title.  Judg- 
ments, Duke's  Case." 

The  foregoing  are  the  only  English  defi- 
nitions of  the  nolo  contendere  plea  which 
have  come  to  our  attention  as  directly  ap- 
plicable to  the  present  inquiry;  and  it  is 
unquestionable  thereunder  that  capital 
cases  of  that  period  were  not  within  the 
rule  for  allowance  of  the  plea  when  the 
common-law  rules  became  operative  in  this 
country.  Whether  these  definitions  exclude, 
as  well,  all  cases  of  indictment  for  felony, 
as  contended  on  the  part  of  the  plaintiff 
in  error,  is  a  question  not  free  from  dif- 
ficulty. While  a  leading  American  text- 
book on  criminal  law  and  procedure  ( 1 
Bishop,  New  Crim.  Proc.  §  802,  and  in 
earlier  editions)  states  that  "it  is  plead- 
able only  by  leave  of  court  and  in  li^ht 
misdemeanors,"  we  are  not  advised  of  any 
judicial  ruling,  English  or  American,  which 
either  expressly  so  limits  the  plea,  or  desig- 
nates the  class  of  cases  wherein  it  may  be 
accepted. 

By  way  of  support  for  the  plea  in  the 
case  at  bar,  the  above-mentioned  Federal 
case  and  several  lines  of  state  court  cases 
are  relied  upon.  In  the  Federal  case  (Unit- 
ed States  V.  Hartwell,  supra)  the  report 
states,  in  effect,  that  the  indictment  ran 
against  three  defendants,  one  charged  aa  a 
public  officer  with  embezzlement  of  public 
funds  in  h;s  keeping,  and  the  other  two 
charged  with  advising  and  participating  in 
such  officer's  unlawful  acts;  that  the  act  of 
the  officer  was  a  statutory  felony,  while  the 
charge  against  the  other  defendants  was 
characterized  as  a  misdemeanor;  that  at 
the  opening  of  the  trial  the  oflicer  (prin- 
cipal) "retracted  his  plea  of  not  guilty, 
and  pleaded  nolo  contendere,  which  was  ac- 
cepted by  the  district  attorney;"  that  the 
principal  "retired  from  the  bar,  and  the 
jury  were  impaneled  for  the  trial  of  the 
other  defendants,"  and  their  conviction  en- 
sued; and  that  the  hearing  reported  was 
before  the  circuit  justice  and  district  iudge 
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on  their  motion,  upon  exceptions,  for  a 
new  trial.  The  opinion  of  Mr.  Justice  Clif- 
fcrd  <a8  circuit  justice),  overruling  the 
Tarioua  exceptions,  does  not  indicate  that 
it  was  questioned  or  considered  in  the  case 
whether  the  plea  of  nolo  contendere  on  the 
part  of  the  principal  defendant  was  right- 
h  allowed,  and  we  understand  the  motion 
to  be  denied  irrespective  of  such  allowance 
or  its  effect.  The  ruling  appears  to  be,  in 
substance,  that  the  remaining  defendants 
were  charged  and  convicted  under  the  stat- 
ute for  aiding  and  abetting  the  embezzle- 
ment, as  confederates  and  principals,  "dif- 
fering only  in  degree"  from  the  offense 
char;ged  against  the  other  defendant,  the 
treasury  officer,  and  that  conviction  of  such 
officer  was  not  needful  to  uphold  their  con- 
viction. While  the  opinion  proceeds  in  fur- 
ther extended  discussion  of  the  case,  on  the 
theory  for  which  •  these  defendants  con- 
tended, that  they  were  charged  as  mere 
accessories,  not  principals  in  any  sense, 
and  (upon  review  of  the  authorities)  indi- 
cates the  view  that,  treated  as  accessories, 
tbe  evidence  of  sundry  confessions  of  guilt 
on  the  part  of  the  principal  defendant  was 
admissible  and  sufficient  to  support  their 
conviction.  In  the  course  of  such  remarks, 
mention  is  made  of  the  action  of  the  prin- 
cipal defendant  as  tantamount  to  convic- 
tion, and  that  the  suggestion  of  ''a  distinc- 
tion between  the  plea  of  nolo  contendere 
and  the  plea  of  guilty"  was  entitled  to  no 
weight,  as  it  is  well  settled  that  the  legal 
effect  of  the  former  is  the  same  as  that  of 
the  latter,  so  far  as  regards  all  the  proceed- 
ings on  the  indictment," — citing  Com.  v. 
Horton,  9  Pick.  206.  and  1  Wharton,  Crim. 
Law.  We  do  not  understand  the  decision 
to  nst  thereon,  nor  that  the  reference  to 
the  plea  amounts  to  judicial  confirmation 
of  its  allowance  by  the  trial  court,  nor  bears 
npon  the  present  inquiry,  beyond  such  value 
as  may  appear  from  the  fact  of  allowance, 
seemingly  unquestioned. 

The  other  American  citations  are  from 
Tarions  state  reports,  recognizing  and  de- 
fining the  plea  of  nolo  contendere  in  its 
common-law  nature  and  effect,  and  the  opin- 
ions are  exceedingly  instructive  and  har- 
monious in  the  definitions  we  have  recapitu- 
lated.   They  are  as  follows: 

In  Massachusetts  (Com.  v.  Horton,  9 
Pick.  206;  Com.  v.  Tilton,  8  Met.  232;  Com. 
T.  Adams,  6  Gray,  359;  Com.  v.  Ingersoll, 
Uo  Mass.  381,  14  N.  E.  449)  ;  in  Rhode 
Mand  (State  v.  O'Brien,  18  R.  I.  105,  25 
\tl.  910.  and  State  ▼.  Conway,  20  R.  I.  270, 
ns  Atl.  656);  in  New  Hampshire  (State 
V  U  Rose,  71  N.  H.  435,  52  Atl.  943)  ;  in 
Maine  (State  v.  Siddall,  103  Me.  144,  (58 
\tl.  634,  and  State  v.  Herlihy,  102  Me.  310, 
«6  Atl.  643) ;  and  in  other  states  (State  ex 
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rel.  Peacock  v.  Court  of  General  Quarter 
Sessions  Judges,  46  N.  J.  L.  112;  Com.  v. 
Holstine,  132  Pa.  357,  19  Atl.  273;  Birch- 
ard  V.  Booth,  4  Wis.  67).  Although  the 
question  here  presented  of  limitation  placed 
upon  allowance  of  the  plea  at  common  law 
is  neither  decided  (in  terms)  nor  referred 
to  in  any  of  these  cases,  it  is  contended 
that  inferential  authority  appears  therein 
for  the  proceedings  in  the  case  at  bar,,  for 
the  reason  that  two  of  the  cases  involved 
both  fine  and  imprisonment  under  the  plea, 
and  two  others  involved  imprisonment 
alone.  The  cases  referred  to  are  State  v. 
Herlihy,  102  Me.  310,  66  Atl.  643,  and  Com. 
V.  Holstine,  132  Pa.  367,  19  Atl.  273,— each 
showing  the  plea  allowed  under  a  charge 
of  misdemeanor,  and  sentence  of  fine  and 
minor  term  of  imprisonment;  State  v.  Con- 
way, 20  R.  I.  270,  38  Atl.  656,  showing  plea 
allowed  under  a  charge  of  larceny  and  im- 
prisonment thereupon;  and  State  ex  rel. 
Peacock  v.  Court  of  General  Quarter  Ses- 
sions Judges,  46  N.  J.  L.  112,  wherein  the 
plea  was  entered  under  charge  of  conspira- 
cy, followed  by  sentence  (as  reported)  "to 
the  state  prison."  Whether  allowance  of 
the  plea  in  either  of  these  cases  was  gov- 
erned by  statute — as  in  Massachusetts,  vide 
Com.  V.  Adams,  6  Gray,  359 — ^we  are  not 
advised;  nor  is  it  deemed  needful  to  at- 
tempt inquiry  for  the  reason  of  passing 
either  of  such  allowances  unquestioned. 
We  believe  these  mere  instances  of  fact, 
appearing  alone  in  the  facts  of  the  case 
without  comment  in  the  opinion,  are  not 
entitled  to  consideration  and  force  (per- 
suasive or  otherwise)  as  rulings  of  the 
courts  respectively;  that  such  pleas  were 
accepted  under  and  within  the  common-law 
rule,  and  that  they  neither  control  nor 
aid  the  inquiry,  whether  nolo  contendere 
was  pleadable  in  the  case  at  bar. 

In  this  view,  statutory  regulation  of  the 
plea,  in  accord  with  the  present-day  legis- 
lation in  respect  of  crimes  and  their  pun- 
ishment^ would  seem  desirable,  as  instanced 
in  various  states,  and  without  provision 
therefor  in  Federal  statutes,  the  elemen- 
tary common-law  authorities  must  furnish 
the  solution.  While  they  concur,  as  above 
stated,  in  the  terms  of  their  rule,  difficulty 
may  arise  in  applications  thereof  to  Ameri- 
can conditions.  Thus  formulated  in  the 
eighteenth  century,  the  common-law  rule 
distinctly  limits  the  plea,  as  an  implied 
confession,  to  "a  case  not  capital,"  with  the 
further  provisions  that  it  constitutes  a  "sub- 
mission" which  may  be  accepted  by  the 
court  "where  a  defendant  .  .  .  doth 
not  directly  own  himself  guilty,  but  in  a 
manner  admits  it  by  yielding  to  the  King's 
mercy,  and  desiriJig  to  submit  to  a  small 
fine."    And  the  first  inquiry  raised  is  wheth' 
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er  these  requirements  do  not  exclude  as 
well  all  cases  of  felony. 

Although  at  the  period  of  adoption  of  the 
rule  most  of  the  crimes  termed  felonies 
were  also  capital  cases,  not  all  felonies 
were  punished  by  death,  so  that  the  term 
"capital  cases,"  taken  alone,  would  not  in- 
clude all  felonies,  either  as  then  defined  or 
under  our  later  American  definitions,  statu- 
toiy  and  judicial.  We  believe  Blackstone's 
definition  to  be  applicable  for  the  inquiry, 
namely,  that  felony  is  "an  ofiense  which 
occasions  a  total  forfeiture  of  either  lands 
or  goods,  or  both,  at  the  common  law,  and 
to  which  capital  or  other  punishment  may 
be  superadded  according  to  the  degree  of 
guilt"  (2  Cooley's  Blackstone,  bk.  4,  p.  93) ; 
and  that  the  distinction  of  capital  cases 
therefrom,  as  pointed  out  by  him  (page 
97),  must  be  observed,  notwithstanding  his 
remark  that  such  meaning  was  "repugnant 
to  the  general  idea  which  we  now  entertain 
of  felony,  as  a  crime  to  be  punished  by 
death." 

Nevertheless,  the  further  provisions  of 
the  rule  are  of  undoubted  force  in  its  in- 
terpretation; and  while  they  refer  only  to 
the  punishment  which  may  be  within  the 
contemplation  of  such  submissions,  we  be- 
lieve the  rule  thus  excluded  by  necessary 
implication,  not  only  capital  cases,  but  all 
offenses  at  common  law  for  which  punish- 
ment must  be  imposed,  inconsistent  with 
the  purposes  of  the  rule.  The  settled  pol- 
icy at  common  law  in  reference  to  the  re- 
ception of  the  so-called  "express  confes- 
sion" of  the  accused  on  arraignment  or  plea 
of  guilty  may  be  instructive  as  a  back- 
ground for  this  rule,  namely,  that  such 
confessions  were  not  commonly  accepted 
and  recorded  as  convictions  in  cases  of 
felony.  In  Hawkins's  Pleas  of  the  Crown 
(vol.  2,  §  2,  p.  466),  it  is  stated  (in  the 
paragraph  immediately  preceding  the  defi- 
nition above  quoted  as  to  "implied  confes- 
sions") :  "And  where  a  person  upon  his 
arraignment  actually  confesses  himself  guil- 
ty, or  unadvisedly  discloses  the  special  man- 
ner of  the  fact,  supposing  that  it  doth  not 
amount  to  felony,  where  it  doth,  yet  the 
judges,  upon  probable  circumstances  that 
such  confession  may  proceed  from  fear, 
menace,  or  duress,  or  from  weakness  or 
ignorance,  may  refuse  to  record  such  con- 
fession, and  suffer  the  party  to  plead  not 
guilty." 

And  Sir  Matthew  Hale  (2  P.  C.  chap. 
29,  p.  225)  thus  states  the  rule  as  to  ex- 
press confessions:  "That  which  I  call  a 
simple  confession  is  where  the  defendant, 
upon  hearing  of  his  indictment,  without  any 
other  respect  confesseth  it;  this  is  a  con- 
viction; but  it  is  usual  for  the  court,  es- 
pecially if  it  be  out  of  clerfiry,  to  advise  the 
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party  to  plead  and  put  himself  upon  his 
trial,  and  not  presently  to  record  his  c<m- 
f  ess  ion,  but  to  admit  him  to  plead." 

The  allowance  of  the  "implied  confes- 
sion" as  a  nolo  contendere  plea,  thus  de- 
fined to  be  ^he  defendant's  yielding  to 
mercy  in  the  punishment,  "and  desiring 
to  submit  to  a  small  fine,"  necessarily  im- 
plies, as  we  believe,  that  the  case  for  such 
allowance  must  be  within  the  class  of  misde- 
meanors for  which  punishment  may  be  im- 
posed by  fine  alone,  although  the  offense  may 
as  well  be  punished  by  imprisonment,  at 
the  discretion  of  the  court,  either  as  an  al- 
ternative of  fine,  or  in  addition  thereto,  or 
to  enforce  payment  of  the  fine.  That  such 
desire  (or  request,  express  or  implied)  on 
the  part  of  the  accused  "to  submit  to  a 
small  fine"  can  neither  serve  to  limit  the 
fine  to  the  minimum  prescribed  for  the 
offense,  nor  constitute  'the  measure  of  fine 
which  may  be  imposed  within  the  exercise 
of  judicial  discretion, — ^that  "a  small  fine" 
is  thus  mentioned  in  the  rule  as  a  relative 
term,  intending  substantially  less  than 
the  maximum, — ^we  have  no  doubt.  This 
provision,  however,  for  such  purpose  in  the 
submission,  as  the  object  sought  by  the  de- 
fendant in  electing  to  submit  without  con- 
test, requires  construction  of  the  rule  ac- 
cordingly, as  limited  to  cases  consistent  with 
the  purpose  thus  declared.  So  defined,  the 
rule  affords  no  ground  for  entertaining  the 
plea,  cither  in  cases  of  felony,  requiring 
infamous  punishment  to  be  imposed  on  con- 
viction, or  in  cases  of  misdemeanor,  for 
which  the  punishment  must  be  imprison- 
ment for  any  term,  with  or  without  a  fine. 
Constrained  to  this  interpretation  of  the 
narrow  purpose  and  use  of  the' plea  at  com- 
mon law,  by  the  express  provisions  of  the 
rule  thus  handed  down,  we  believe  exten- 
sion of  the  allowance  to  include  even  misde- 
meanors for  which  imprisonment  must  be 
imposed  is  unauthorized, — however  desir- 
able it  may  seem, — without  statutory  pro- 
vision therefor.  In  arriving  at  such  conclu- 
sion, we  have  not  overlooked  the  settled 
doctrine  that  such  short  terms  of  imprison- 
ment were  not  "infamous  punishment,"  as 
defined  in  England  and  America  for  more 
than  a  century  (see  Mackin  v.  United 
States,  117  U.  S.  348,  361,  29  L.  ed.  909, 
910,  6  Sup.  Ct.  Rep.  777,  and  Fitzpatrick 
V.  United  States,  178  U.  S.  304,  307.  44 
L.  ed.  1078,  1080,  20  Sup.  Ct.  Rep.  944), 
nor  the  fact  that  imprisonment,  at  the 
time  the  rule  was  adopted,  was  frequently 
made  the  alternative  of  fines,  or  imposed 
together  with  a  fine,  for  "crimes  of  inferior 
nature"  (2  Cooley's  Blackstone,  bk.  4,  p. 
5 ) ,  "in  which  the  public  punishment  is  not 
severe,  but  affords  room  for  private  compen- 
8ation,"^imp08ed  also  for  commercial   in- 
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debtedncM, — and  was  regarded  with  far  less 
opprobrinm  than  attaches  to  every  form  of 
imprisowmpfit  at  the  present  day.  Neither 
of  these  eonaiderations  appears  to  have  en- 
tered into  the  framing  of  the  rule,  and  we 
are  not  at  liberty  to 'adopt  a  different  rule 
for  application  to  the  case  at  bar. 

The  contenti<m,  however,  that  the  trial 
court  was  without  jurisdiction  to  allow  the 
plea  nnder  the  indictment  in  the  present 
ease,  we  believe  to  be  untenable,  notwith- 
standing the  foregoing  interpretation  of 
the  mle.  It  is  undoubted  that  the  counts 
of  the  indictment,  charging  an  offense  for 
which  at  least  three  months'  imprisonment 
must  be  imposed  with  a  fine,  are  not  with- 
in such  interpretation,  but  other  counts 
4  as  above  mentioned)  charge  offenses  which 
may  he  punished  by  fine  alone,  and  thus  fur- 
nish ground  for  entertaining  the  nolo  con- 
tendere plea,  as  "in  the  nature  of  a  com- 
promise" between  the  prosecutor  and  the 
defendant.  The  plea  is  thus  well  character- 
ized, under  the  definitions  of  Hawkins  and 
Chitty,  in  SUte  v.  La  Rose,  71  N.  H.  435, 
438,  52  Atl.  943,  viz.:  ^The  plea  is  in  the 
nature  of  a  compromise  between  the  state 
and  the  defendant, — a  matter  not  of  right, 
but  of  favor.  Various  reasons  may  exist 
vby  a  defendant  conscious  of  innocence  may 
he  willing  to  forego  his  right  to  make  de- 
fense if  he  can  be  permitted  to  do  so  with- 
nat  acknowledging  his  guilt.  Whether  iiv 
s  particular  case  he  should  be  permitted  to 
do  90  is  for  the  court." 

So,  it  was  within  the  author itv  of  the 
prosecuting  officer  to  elect  to  stand,  for  the 
purposes  of  the  plea,  on  the  counts  appli- 
eable  thereto,  and  was  plainly  within  the 
jurisdiction  of  the  court  to  approve  such 
rabmiasion.  Were  the  subsequent  proceed- 
ings consistent  with  acceptance  of  the  plea 
in  that  view,  we  are  satisfied  that  no  re- 
versible error  would  appear  in  allowance 
thereof. 

2.  The  further  propositions  of  error — in 
viib^tance,  that  both  proceedings  and  judg- 
ment are  in  derogation  of  the  plea — we  be- 
lieve to  be  well  assigned  as  cause  for  rever- 
sal, namely:  (1)  It  does  not  appear  in 
the  record  that  the  plea  tendered  on  behalf 
of  the  defendant  was  either  accepted  in 
fact  ss  a  nolo  contendere  plea,  or  substan- 
tially so  treated  (within  the  foregoing  defi- 
nition) in  the  subsequent  proceedings.  (2) 
The  record  shows,  in  substance,  that  the 
canse  was  set  down  for  hearing;  that  sun- 
dry hearings  of  evidence  ensued,  whereupon 
the  eourt  to<^  "the  cause  under  advise- 
ment;" that  **the  court  having  considered 
tnd.  being  fully  advised  in  the  premises, 
finds  the  defendant  .  .  .  guilty  as 
<^'iarged  in  the  indictment;"  and  that  sen- 
tence was  then  pronounced,  without  mention 
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of  the  plea.  (3)  The  sentence  and  judgment 
directs,  "upon  the  finding  of  guilty  as  afore- 
said," imprisonment  in  the  penitentiary  for 
eighteen  months  and  payment  of  a  fine  of 
$2,500  and  costs. 

That  these  proceedings  and  recitals  lead- 
ing up  to  the  judgment  are  inconsistent 
with  acceptance  of  the  nolo  contendere  plea 
as  tendered  must  be  presumed,  as  we  be- 
lieve, under  either  of  the  contentions  for 
interpretation  of  the  rule.  It  may  be  that 
evidence  may  be  heard  under  such  plea  for 
the  purpose  of  determining  the  amount  of 
fine  to  be  imposed,  but  no  issue  is  presented 
for  trial  under  the  indictment,  and  no  ad- 
judication of  guilt  is  authorized.  Com.  v. 
Horton,  0  Pick.  206;  Com.  v.  Ingersoll, 
145  Mass.  381,  382,  14  N.  E.  449.  The 
evidence  referred  to  in  the  record  is  not 
preserved,  but  no  presumption  can  be  in- 
dulged, in  the  light  of  the  various  recitals, 
with  no  acceptance  of  the  plea  mentioned, 
that  the  evidence  was  received  otherwise 
than  for  the  purpose  of  the  finding  upon 
which  the  judgment  appears  to  be  pro- 
nounced. Moreover,  the  judgment  is  alike 
inconsistent  with  acceptance  of  the  plea, 
as  above  defined,  in  pronouncing  impris- 
onment in  the  penitentiary  for  eighteen 
months.  The  record  therefore  furnishes  no 
ground  to  support  the  judgment  as  resting 
on  acceptance  of  the  plea  (Com.  v.  Inger- 
soll, supra),  thus  leaving  it  unsupported 
for  want  of  either  of  the  authorized  pleas 
to  the  indictment. 

The  judgment  of  the  District  Court  is 
reversed,  accordingly,  and  the  cause  is  re- 
manded, with  direction  either  to  accept  or 
refuse  acceptance  of  such  plea  as  tendered, 
and  proceed  thereupon  in  conformity  with 
law. 


CALIFORNIA  SUPREMS  COURT. 
(In  Banc.) 

D.  J.  ERGO,  Respt., 

V. 

MERCED  FALLS  GAS  &  ELECTRIC  COM- 
PANY, Appt. 

(161  Cal.  334,  119  Pac  101.) 

Servant  —  forgetf  ulness  —  negligence. 

1.  One  employed  in  connecting  pipes  In 
the  immediate  vicinity  of  live  electric  wires, 
which  he  knows  to  be  dangerous,  is  negli- 
gent if,   without  anything  to  distract  his 

Note,  ^  Contributory  negligence  in  fail' 
ing  to  remember  dangerous  oimdU 
tiona. 

General   rule. 

Where  the  servant  failed  to  take  such 
precautions  as  were  appropriate  for  the  pur« 
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attention,  he  forgets  the  danger  and  comes 
in  contact  with  a  wire  to  his  injury. 
Trial  <—  Instruction  —  preponderance  of 
evidence. 

2.  An  instruction  that  if  the  weight  of  all 
the  evidence  tending  to  prove  a  fact  is 
greater  than  that  of  all  the  evidence  tend- 
ing to  disprove  it,  then  it  is  said  to  be 
proved  by  a  preponderance  of  the  evidence, 
is  not  reversible  error,  if  the  jury  are  also 
told  that  to  recover  plaintiff  must  introduce 
thilit  degree  of  proof  that  produces  convic- 
tion in  the  unprejudiced  mind. 

(November  9,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Superior    Court    for    Merced 
County   in  plaintiff's  favor,   and  from  an 


pose  of  protecting  himself,  at  the  moment 
when  the  accident  occurred,  evidence  that 
such  failure  was  due  to  the  fact  that  his 
attention  was  engrossed  by  his  duties  is 
always  competent  for  the  purpose  of  re- 
butting the  inference  of  contributory  negli- 
gence, which  might  otherwise  be  drawn 
from  his  conduct;  and  if  such  evidence  is 
offered,  a  court  is  very  seldom  justified  in 
declaring  him  to  have  been,  as  a  matter  of 
law,  wanting  in  proper  care. 

This  doctrine  may  be  referred  to  the  gen- 
eral principle  that  the  failure  of  an  em- 
ployee to  perform  a  duty  will  not  constitute 
contributory  negligence,  where  such  failure 
results  from  the  necessary  observance  of  an- 
other duty  of  equal  importance,  and  equal- 
ly binding  upon  him,  the  neglected  duty  in 
this  instance  being  that  of  keeping  a  vigi- 
lant lookout.  Louisville  &  N.  R.  Co.  v. 
Hurt,  101  Ala.  34,  13  So.  130. 

Or  possibly  the  rationale  of  the  doctrine 
may  be  said  to  be  that  a  person  whose 
faculties  of  observation  or  memory  are  tem- 
porarily suspended  in  regard  to  certain 
dangerous  conditions  is  virtually  in  the 
same  mental  position  as  a  person  who  has 
never  acquired  a  knowledge  of  those  condi- 
tions, and  that,  under  the  supposed  circum- 
stances, this  suspension  is  not  culpable. 

Illustrative  cases — injuries  on  railroads. 

Whether  a  blacksmith  who  had  worked 
in  the  forging  shop  of  a  railway  for  seven 
years,  and  at  the  time  of  the  accident  was 
complying  with  a  direction  to  assist  in 
pushing  a  car  along  on  a  track  near  a  build- 
ing which  it  was  gradually  approaching, 
ought  to  have  seen  and  understood  the  risk 
of  being  caught  between  the  car  and  the 
building,  was  held  to  be  a  question  for  the 
jury,  on  the  ground  that  he  was  giving  his 
close  att<Mition  to  the  work.  Ferren  v.  Old 
Colony  R.  Co.  143  Mass.  197.  9  X.  E.  608. 

"It  certainly  cannot  be  decided  by  a 
court,  as  a  matter  of  law,  tlmt  it  is  negli- 
gence upon  the  part  of  a  laborer  who  has 
upon  him  an  immense  physioal  burden  that 
taxes  his  strength  to  tlie  uttermost,  if,  for 
a  few  moments,  or  *a  minute  or  two,*  h^ 
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order  denying  a  new  trial,  in  an  action, 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  G.  Ostrander  and  C.  H. 
Wilson,  for  appellant: 

The  evidence  is  insufficient  to  justify 
the  verdict,  and  is  insufficient  to  sustain 
the  special  findings  of  the  jury. 

Woodley  v.  Metropolitan  R.  Co.  46  L. 
J.  Exch.  N.  S.  621,  L.  R.  2  Exch.  Div. 
384,  36  L.  T.  N.  S.  419;  Shade  v.  Bay  Coun- 
ties Power  Co.  162  Cal.  10,  92  Pac.  62; 
1  Labatt,  Mast.  &  S.  §§  387,  388,  393, 
394;  Louisville  &  N.  |l.  Co.  v.  Hall,  87  A1&. 
708,  4  L.R.A.  710,  13  Am.  St.  Rep.  84,  6 
So.  277;   International  &  G.  N.  R.  Co.  ▼. 


permits  himself  to  become  engrossed  in  hia 
task  and  oblivious  to  possible  dangers." 
Collins  V.  Southern  R.  Co.  124  Ga.  853,  53 
S.  E.  388  (car  repairer  failed  to  keep  con- 
stant lookout  for  train  which  he  knew  was 
likely  to  come  at  any  time). 

It  is  not  conclusive  evidence  of  contribu- 
tory negligence  that  an  employee  of  a  rail- 
road, who  was  injured  while  coupling  cars, 
did  not  observe  the  projecting  timber  on  one 
of  the  cars,  which  caused  his  injury,  while 
he  was  in  the  discharge  of  another  duty, 
and  where  his  attention  was  directed  to  that 
duty  until  the  very  moment  when  it  was 
necessary  for  him  to  go  between  the  ears. 
Northern  P.  R.  Co.  v.  Everett,  152  U.  S. 
107,  38  L.  ed.  373,  14  Sup.  Ct.  Rep.  474. 

Whether  a  railroad  employee  directed  to 
make  a  coupling  of  cars  was  negligent  in 
failing  to  observe,  while  his  attention  was 
engrossed  in  his  duties,  that  stones  on  one 
of  the  ?ars  to  be  coupled  were  unsecure, 
is  a  question  for  the  jury.  Austin  v.  Fitch- 
burg  R.  Co.  172  Mass.  484,  52  N.  E.  527. 

A  railroad  brakeman  engaged  in  coupling 
cars,  and  necessarily  devoting  his  attention 
to  that  portion  of  the  train  to  which  the 
engine  is  attached  and  which  is  approach- 
ing him,  is  not  guilty  of  negligence  in  not 
examining  the  car  behind  him,  to  see  wheth- 
er it  was  properly  loaded,  so  as  to  preclude 
recovery  by  him  for  injuries  received  from 
improper  loading.  Louisville  &  N.  R.  Co. 
V.  Robinson,  13  Ky.  L.  Rep.  153,  16  S.  W. 
707,  708. 

A  foreman  of  a  construction  gang,  while 
riding  on  a  heavily  loaded  hand  car  'with 
the  men  of  his  gang,  had  the  right  to  rely 
upon  the  apparent  fact  that  a  switch  was 
closed,  as  the  switchman  was  not  there, 
where  it  was  the  duty  of  the  switchman  to 
be  present  if  the  switch  was  open,  and  the 
foreman,  mind  and  sight,  was  occupied  in 
watching  a  train  which  was  on  the  track 
upon  which  the  car  was  running.  Anderson 
V.  St.  Louis  Southwestern  R.  Co.  —  Tex. 
— ,  138  S.  W.  107,  reversing  on  rehearing 
134  S.  W.  1175.  which  affirmed  —  Tex.  Ci?. 
App.  — ,  124  S.  W.  1002. 

On  the  ground  that  the  work  required 
jiip   exclusive   attention,   it  bfts   been    held 
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Hc>tcr,  72  Tex.  40,  11  S.  W.  1041;  Klatt  v. 

y  L.  Foster  Lumber  Co.  92  Wis.  022,  66 

X.  W.  791,  793;  Ragon  v.  Toledo,  A.  A.  & 

X.  M.  R.  Co.  97  Mich.  265,  37  Am.  St.  Rep. 

336,  56  X.  W.  612 ;  Day  v.  Cleveland,  C.  C. 

d  M.  L.  R.  Co.  137  Ind.  206,  36  N.  E.  854 ; 

Carrigan  t.  Washburn  &  M.  Mfg.  Co.  170 

Mass.  79,  48  N.  E.  1079;  Craven  v.  Smith, 

89  Wis.  119,  61  N.  W.  317;      Jennings  v. 

TacQnuL  R.  &  Motor  Co.  7  Wash.  275,  34 

Pac  937;  Hathaway  v.  Michigan  C.  R.  Co. 

51  Mich.  253,  47  Am.  Rep.  572,  16  N.  W. 

^M;    Freeman    v.    Hunnewell,    163    Mass. 

210,  39  N.  £.  1012;  Larsen  v.  Leonardt,  8 

Cai.  App.  226,  96  Pac  395. 
Mr.  F.  W.  Henderson,  for  respondent: 
The  warning  of  danger  was  not  given, 

and  plaintiff  did  not  appreciate  the  extent 


of  the  danger.  Tlie  company  owed  it  to 
him  to  make  him  clearly  understand  what 
the  danger  was. 

Myhan  v.  Louisiana  Electric  Light  &  P. 
Co.  41  La.  Ann.  964,  7  L.R.A.  172,  17  Am. 
St.  Rep.  436,  6  So.  799;  Linnehan  v.  Samp- 
son, 126  Mass.  506,  30  Am.  Rep.  692; 
Lawless  y.  Connecticut  River  R.  Co.  136 
Mass.  1;  Taylor  v.  Carew  Mfg.  Co.  140 
Mass.  150,  3  N.  E.  21;  Scanlon  v.  Boston 
&  A.  R.  Co.  147  Mass.  484,  9  Am.  St.  Rep. 
732,  18  N.  £.  209;  Thomas  v.  Quartermainc, 
L.  R.  18  Q.  B.  Div.  685,  66  L.  J.  Q.  B.  N. 
S.  340,  67  L.  T.  N.  8.  537,  35  Week.  Rep. 
555,  51  J.  P.  616;  Yarmouth  v.  France, 
L.  R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N. 
S.  7,  36  Week.  Rep.  281,  17  Eng.  Rul.  Cas. 
217;  Hawley  v.  Northern  C.  R.  Co.  82  N. 


that  the  failure  of  a  brakeman  to  remember 
that  the  drawheads  on  two  cars  which  he 
«*&&  about  to  couple  were  so  constructed 
that  they  would  overlap  was  not  negligence 
as  a  matter  of  law.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Higgins,  63  Ark.  458,  14  S.  W. 
853. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  negligence  in  failing  to  discover 
that  the  drawbars  on  two  cars  which  he  is 
required  to  couple  are  of  different  heights, 
—especially  when,  preparatory  to  making 
the  coapling,  he  has  to  open  and  shut 
Ewitcbes,  procure  a  link  and  pin,  and  then 
overtake  the  moving  portion  of  the  train, 
and  adjust  them  in  it.  Ohio  &  M.  R.  Co. 
V.  Wangelin,  43  Til.  App.  324. 

In  an  action  for  injuries  received  by  a 
brakeman  owing  to  the  fact  that  one  of  the 
*tep8  on  the  ladder  at  the  end  of  a  freight 
rar  was  missing,  which  cau.<!ed  him  to  fall 
apon  the  track,  it  is  error  not  to  submit 
to  the  jury  the  question  whether,  in  for- 
c^^tting,  or  not  recalling,  at  the  precise  mo- 
ment when  he  undertook  to  descend  the 
laiMer,  that  the  car  was  the  one  which  he 
lad  observed  to  be  defective,  he  was  in  the 
"ttreiae  of  due  care,  where  the  evidence  is 
t  lat  the  accident  took  place  at  night;  that 
the  weather  was  extremely  cold;  that  the 
'••n^rw  was  falling  heavily;  and  that  he  had 
'U^t  left  the  caboose,  where  he  had  gone  to 
v^nu  himself  while  the  train  was  at  a  sta- 
Om,  and  was  hastening  back  to  his  post 
after  the  train  had  begun  to  move.  Kane 
V.  Northern  C.  R.  Co.  128  U.  S.  91,  32  L. 
ed.  339,  9  Sup.  Ct.  Rep.  16.  The  court  said: 
""In  the  case  before  us,  the  jury  may,  not 
nnreaeonably,  have  inferred  from  the  evi- 
•ience  that  while  the  plaintiff  was  passing 
alonp  the  tops  of  the  cars,  for  the  purpose 
of  reaching  his  post,  he  was  so  blinded  or 
confused  l^  the  darkness,  snow,  and  rain, 
«r  80  affected  by  the  severe  cold,  that  he 
failed  to  observe,  in  time  to  protect  himself, 
tkat  the  car  from  which  he  attempted  to 
M  himself  down  was  the  identical  one 
«bich,  during  the  previous  part  of  the 
P'-ght.  he  had  discovered  to  be  without 
!t»  full  complement  of  steps.  While  a  prop- 
er n^ard  for  his  own  personal  safetv,  and 
*1  L.T^.A.(N.S.)  '  6 


his  duty  to  his  employer,  required  that  he 
should  bear  in  mind  while  passing  over  the 
cars  to  his  station,  that  one  of  them  was 
defective  in  its  appointments,  it  was  also 
his  duty  to  reach  his  post  at  the  earliest 
practicable  moment,  for  not  only  might  the 
safety  of  the  moving  train  have  depended 
upon  the  brakemen  being  at  their  posts, 
but  the  engineer  was  entitled  to -know,  as 
the  train  moved  off,  by  signals  from  the 
brakemen  if  necessary,  that  none  of  the 
cars  constituting  the  train  had  become  de- 
tached. .  .  .  And  if  his  going  back 
from  the  caboose  was  characterized  by  such 
haste  as  interfered  with  a  critical  examina- 
tion of  the  cars  as  he  passed  over  them, 
that  may,  in  some  measure  at  least,  have 
been  due  to  the  fact  that  the  first  notice 
he  had  of  the  necessity  of  immediately  re- 
turning to  his  post  was  that  the  train  was 
moving  off." 

In  one  case  a  doubt  was  expressed  wheth- 
er it  would  be  reasonable  to  expect  that 
train  hands  should  retain  constantly  in 
their  minds  an  accurate  recollection  of  the 
precise  relation  to  trains  of  the  various  ob- 
jects which  might  be  placed  alongside  of 
and  near  to  the  track.  Dorsey  v.  Phillips 
&  C.  Constr.  Co.  42  Wis.  683. 

In  another  (where  the  action  was  against 
a  stranger),  it  was  laid  down  that,  as  rail- 
way servants  are  not  bound  to  keep  in  mind 
the  precise  position  of  every  structure  that 
may  be  dangerous  to  them  when  standing 
on  the  tops  of  cars,  a  brakeman  was  not, 
as  a  matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  for  his  death 
from  striking  his  head  against  a  crossbeam 
maintained  by  a  patron  of  the  road  over 
the  entrance  of  a  switch  track  into  its 
grounds,  4  or  6  feet  above  the  top  of  the 
car  on  which  he  was  standing,  although  he 
had  been  on  the  grounds  before,  and  had 
had  an  opportunity  to  learn  of  the  position 
of  the  crossbeam.  McGovern  ▼.  Standard 
Oil  Co.  11  App.  Div.  588,  42  N.  Y.  Supp. 
595. 

And  in  King  v.  Seaboard  Air  Line  R.  Co. 
1  Ga.  App.  88,  58  S.  E.  252,  it  was  held 
that  a  brakeman  is  not  necessarily  guilty  of 
contributory  negligence  as  a  matter  of  law, 
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Y.  370;  Kain  v.  Smith,  89  N.  Y.  386;  Gib- 
son V.  Erie  R.  Co.  63  N.  Y,  449,  20  Am. 
Rep.  552;  Moran  v.  Corliss  Steam  Engine 
Co.  21  L.R.A.  386,  45  L.R.A.  267,  43  Atl. 
874;  Anderson  v.  Jersey  City  Electric  Light 
Co.  63  N.  J.  L.  387,  43  Atl.  664. 

Per  Curiam: 

Ihe  defendant  has  appealed  from  the 
judgment  below,  and  also  from  an  order 
denying  a  new  trial. 

Plaintiff  sued  to  recover  damages  caused 
by  an  electric  shock  received  by  him  while 
he  was  in  the  service  of  the  defendant.  The 
basis  of  his  complaint  is  that  he  was 
directed  by  defendant  to  work  in  a  place 
where  he  would  be  in  close  proximity  to 
the  defendant's  wires  charged  with  a  high 


power  and  dangerous  electric  current,  and 
that  defendant  negligently  failed  to  inform 
him  that  the  electricity  was  then  turned 
onto  the  wires,  or  of  the  dangers  therefrom : 
that  he  did  not  know  the  current  was  on, 
and  was  Ignorant  of  the  dangers  thereof, 
and  of  the  means  of  avoiding  shocks  there- 
from ;  and  that,  while  working  in  that  place 
as  directed,  he  received  a  severe  shock  of 
electricity  from  said  wires,  causing  the 
damage  sued  for. 

The  defendant  denied  that  it  had  directed 
the  plaintiff  to  work  in  the  dangerous  place 
alleged,  and  alleged  that  it  gave  the  plain- 
tiff directions  to  avoid  the  wires  in  ques- 
tion, and  instructed  him  in  regard  to  the 
dangers  from  the  electricity  carried  by 
them;  and  that  the  accident  was  caused  by 


in  forgetting  the  existence  of  a  low  bridge, 
where,  upon  the  starting  of  the  train,  it 
was  necessary  for  him  to  mount  the  cars 
and  release  the  brakes  in  haste,  to  prevent 
injury  to  the  wheels.  In  the  syllabus  the 
court  says:  "A  servant  may  recover  from 
his  master  for  an  injury  occasioned  by  a 
dangerous  instrumentality  negligently  main- 
tained by  the  master,  although  it  appear 
that  the  'servant  was  not  ignorant  of  the 
existence  of  such  dangerous  instrumental- 
ity, if  it  is  shown  that,  at  the  time  of  the 
injury,  the  servant  w^  rendered  oblivious 
or  otherwise  incapable  of  exercising  his 
information  as  to  the  existence  of  the  dan- 
gerous thing,  on  account  of  the  engrossing 
character  of  the  work  at  hand,  or  other 
excusing  circumstances  brought  about  by 
proper  attention  to  duty,  and  not  by  his 
own  carelessness." 

A  conductor  may  recover  damages  against 
the  company  for  injuries  caused  by  his  step- 
ping, in  a  dark  tunnel,  off  the  back  end  of 
a  car  negligently  left  unprotected,  although 
he  knew  there  were  but  three  cars  in  the 
train,  where  he  had  momentarily  forgotten 
that  fact  in  taking  up  tickets.  Fiero  v. 
New  York  C.  &  H.  R.  R.  Co.  71  Hun,  213, 
24  N.  Y.  Supp.  806. 

Where  a  switchman  is  injured  through 
stepping  onto  an  adjacent  track  and  being 
run  over,  the  question  of  his  contributory 
negligence  is  for  the  jurv,  which  has  a  right 
to  take  into  account  tde  fact  that  he  was 
necessarily  engrossed  in  his  duties.  Blue- 
dorn  v.  Missouri  P.  R.  Co.  108  Mo.  439,  32 
Am.  St.  Rep.  615,  18  S.  W.  1103. 

An  employee  of  a  contractor  at  work  for 
a  railway  company  is  not  culpable  in  being 
so  engrossed  in  his  work  of  holding  the  guy 
of  a  derrick  that  he  fails  to  notice  the  ap- 
proach of  an  engine.  Goodfellow  v.  Boston, 
H.  &  E.  R.  Co.  106  Mass.  461. 

One  who,  in  the  performance  of  his  duty 
in  setting  a  brake  on  a  car.  necessarily  has 
his  face  turned  in  an  opposite  direction 
from  that  in  which  other  cars  are  approach- 
insr,  althouerh  those  cars  have  once  col- 
lided with  the  car  upon  which  he  ia.  and 
are  reasonably  certain  to  do  so  again,  ia 
not  required  to  keep  a  lookout  for  his  safety, 
41  L.R.A.(N.S.) 


inconsistent  with  tW  duty  he  is  performing. 
Houston  &  T.  C.  R.  Co.  v.  Smith,  —  Tex. 
Civ.  App.  — ,  51  S.  W.  506. 

It  is  not  conclusive  evidence  of  a  want  of 
due  care  on  the  part  of  an  employee  that 
he  stepped  into  a  hole  between  a  tie  and  a 
switch  rod,  even  if  he  had  knowledge  of 
the  hole,  while  in  the  discharge  of  his  duty, 
and  while  his  attention  was  directed  to  his 
work  in  uncoupling  cars.  Hannah  v.  Con- 
necticut River  R.  Co.  154  Mass.  529,  28  X. 
E.  682. 

A  jury  may  properly  find  that  an  open 
sluice  2  feet  wide,  and  deep,  with  a  single 
plank  across  it  in  the  middle  of  the  track, 
made  the  place  unreasonably  dangerous  to 
a  brakeman  whose  hands  and  eyes  were  en- 
gaged in  coupling;  and  that,  as  the  act  in 
which  he  was  engaged  necessarily  required 
his  whole  attention,  he  was  not  necessarily 
chargeable  with  negligence,  although  li€ 
knew  of  the  position  of  the  trench.  Plank 
V.  New  York  C.  &  H.  R.  R.  Co.  60  N.  Y. 
607. 

That  a  railroad  employee  did  not  see 
and  avoid  a  trench  under  a  track  upon 
which  he,  with  others,  was  pushing  a  car, 
which  caused  him  to  fall  upon  the  track, 
where  he  was  killed  by  the  car  wheel  pass- 
ing over  him,  was  not  negligence  as  matter 
of  law.  Gustafsen  v.  Washburn  &>  M.  Mfg. 
Co.  163  Mass.  468,  27  N.  E.  179.  The  court 
emphasized  the  fact  that  the  servant  was 
not  employed  in  digging  the  ditch,  or  about 
anything  connected  with  the  ditch,  but  was 
employed  near  it  on  other  work,  and  pro- 
ceeded thus:  "The  more  exclusively  he  at- 
tended to  his  own  duty,  the  less  he  would  be 
likely  to  know  about  other  kinds  of  work 
done  by  other  employees.  Whether  he  knew 
of  the  ditch  before  he  came  upon  it  when 
he  was  hauling  the  car  must,  under  the  cir- 
cumstances, be  a  question  for  the  jury. 
.  .  .  The  most  formidable  argument  is 
that,  as  it  was  daylight,  and  as  the  ditch 
was  visible  and  directly  across  his  path, 
he  would,  if  he  had  used  due  care,  have 
seen  it  when  hauling  the  car  towards  it. 
and  would  have  avoided  it.  A  majority  of 
the  court  think  that  this,  too,  was  a  ques- 
tion for  the  jury.    His  attention  was  neces- 
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his  failing  to  observe  due  care  with  respect 
thereto,  while  in  proximity  to  the  wires. 
loAAmach  as  we  have  concluded  that  the 
Utter  defense  is  established  by  the  plaintiff's 
(mn  testimony,  we  shall  not  refer  to  the 
place  in  which  he  was  at  work  further  than 
is  necessary  to  elucidate  liis  testimony. 

The  defendant  is  supplying  electricity  to 
the  city  of  Merced  and  its  inhabitants  by 
electricity  from  a  generating  plant  at 
Merced  Falls,  on  the  Merced  river.  It  is 
carried  on  three  wires  to  a  transformer 
bouse  in  Merced,  whence  it  is  distributed  to 
the  consumers.  The  accident  occurred  at 
the  transformer  house,  which  was  then  in 
course  of  construction.  Plaintiff  was  work- 
ing for  defendant  as  a  plumber's  helper, 
putting  water   pipes    in   said   transformer 


house  to  connect  with  perforated  cooling 
pipes  on  the  roof  thereof.  The  house  had 
three  roofs,  but  we  are  concerned  with 
only  two,  which  we  shall  call  the  main  roof 
and  the  upper  roof.  The  main  roof  covers 
the  entire  house.  The  upper  roof  covers 
only  8  feet  in  width  of  the  main  roof,  4 
feet  on  each  side  of  the  comb  thereof,  and 
is  nearly  5  feet  above  the  main  roofj  with 
walls  extending  from  its  eaves  down  to 
the  main  roof,  both  at  the  ends  and  sides. 
The  cooling  pipes  were  situated  on  the  up- 
per roof,  one  on  each  side  of  the  crest.  The 
plaintiff  and  a  plumber  named  Bone  were 
laying  pipes  to  connect  the  water  main  with 
these  cooling  pipes.  The  three  power  wires, 
from  one  of  which  plaintiff  received  the 
shock,  extend  from  a  pole  near  the  south 


warily  more  or  less  directed  to  his  own 
work,  which  would  naturally  require  him 
to  lean  forward  and  bend  down  towards  the 
track;  the  car  moving  constantly  forward 
vould  somewhat  impair  his  freedom  of  ac- 
tion if  he  came  upon  the  ditch  without 
knowing  beforehand  that  it  was  there;  and 
it  is  impossible  to  say,  as  matter  of  law, 
that  he  was  careless  in  putting  himself  in 
the  position  he  was  in,  if  he  did  not  know 
of  the  ditch." 

A  brakeman  is  not,  as  matter  of  law, 
eailty  of  contributory  negligence  in  failing 
Ut  notice  a  cattle  guard  constructed  within 
the  switching  limits,  while  in  the  act  of 
making  a  coupling.  Illinois  C.  R.  Co.  v. 
Sanders.  166  III.  270,  46  N.  E.  799,  affirm- 
ing 66  III.  App.  439. 

The  question  whether  a  brakeman  injured 
at  night  while  attempting  to  couple  cars, 
b}'  so  falling  over  uncovered  signal  wireb 
along  the  track  as  to  catch  his  arm  between 
the  deadwoods,  assumed  such  danger  as  an 
incident  of  his  employment,  is  for  the  jury, 
where  he  had  not  been  notified,  and  did  not 
know,  that  the  wires  were  not  boxed  at 
euch  point,  and  his  attention  was  not  only 
diverted  by  the  work  on  hand,  but  his 
line  of  vision  was  necessarily  above  the 
wires.  Indiana,  I.  &  I  R.  Co.  v.  Bundy,  152 
Ind.  590,  53  N.  E.  175. 

Failure  of  a  track  repairer  to  see  de- 
tached cars  approaching  as  he  steps  close 
to  the  track  from  a  parallel  track,  to  avoid 
an  approaching  engine,  and  having  his  at- 
tention diverted  by  a  companion's  effort  to 
eet  a  tool  from  the  track  in  front  of  the 
pn^ne,  cannot  be  held  negligence  on  his 
part,  as  a  matter  of  law.  Tobey  v.  Burling- 
ton. C.  R.  &  N.  R.  Co.  94  Iowa,  256,  33 
L.R.A.  496.  62  N.  W.  761. 

Tpon  the  question  whether  an  engineer 
was  negligent  in  looking  out  for  defects  in 
the  track,  the  jury,  in  an  action  by  him 
for  personal  injuries,  may  take  into  con- 
sideration the  other  duties  which  he  was  re- 
quired to  perform.  Central  R.  &  Bkg.  Co. 
▼.  Kent,  87  Oa.  402,  13  S.  E.  602. 

It  is  a  question  for  the  jury  whether  the 
plaintiff,  a  locomotive  engineer,  who  was 
injured  in  a  collision  with  freight  cars  run- 
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ning  on  the  main  track,  in  violation  of  the 
rules  of  the  company,  was  guilty  of  con- 
tributory negligence  in  failing  to*  look  out 
for  obstructions,  where  his  train  was  run- 
ning on  time,  when  he  might  have  seen  the 
freight  cars  sooner  had  he  not  been  watch- 
ing the  fireman  fix  the  injector.  Hall  v. 
Chicago,  B.  &  N.  R.  Co.  46  Minn.  439,  49 
N.  W.  239. 

An  engineer  is  not,  as  matter  of  law, 
guilty  of  negligence  contributing  to  injuries 
received  by  him  from  the  derailing  of  his 
engine  at  an  open  switch,  where  he  looks 
to  see  that  the  switch  is  properly  set,  and 
receives  orders  to  move  down  the  track, 
and  keeps  the  best  lookout  he  can  for 
switches,  consistent  with  his  other  duties 
of  equal  importance,  and  is  informed  by  his 
fireman  that  the  switch  is  all  right.  Louis- 
ville &  N.  R.  Co.  V.  Hurt,  101  Ala.  34,  13 
So.  130. 

A  fireman  is  not  guilty  of  negligence  be- 
cause, while  engaged  in  the  duty  of  watch- 
ing an  approaching  train,  he  failed  to  ob- 
serve a  mail  crane  by  which  he  was  struck, 
of  the  location  of  which  he  was  aware. 
Brown  v.  New  York  C.  &  H.  R.  R.  Co.  42 
App.  Div.  548,  59  N.  Y.  Supp.  672,  affirmed 
in  166  N.  Y.  626,  60  N.  E.  1107. 

It  is  a  question  of  fact  for  the  jury 
whether  a  fireman  who  was  killed  at  night 
by  his  head  striking  against  a  slanting 
telegraph  pole  but  4  inches  from  the  side  of 
the  locomotive,  while  he  was  looking  to  see 
if  a  journal  had  become  heated,  was  guilty 
of  negligence  in  not  bearing  in  mind  the 
location  of  the  pole  and  avoiding  it.  Ben- 
thin  V.  New  York  C.  &  H.  R.  R.  Co.  24 
App.  Div.  303,  48  N.  Y.  Supp.  503. 

Where  water  escaped  from  a  locomotive 
tank,  owing  to  the  substitution  of  a  wooden 
plug  for  tlie  valve  stem,  and  fell  into  the  iron 
apron  connecting  engine  and  tender,  where 
it  froze,  creating  an  icy  covering,  on  which 
the  plaintiff  fireman  slipped,  receiving  in- 
juries, and  plaintiff  had  observed  the  escape 
of  water,  but  not  the  icv  formation  on  the 
apron,  it  is  for  the  jury  to  say,  in  view  of 
tlie  engrossing  nature  of  a  fireman's  duties, 
whether,  in  failing  to  observe  the  formation 
of  ice,  plaintiff  was  guilty  of  contributorj' 
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end  of  the  house  into  the  space  between  the 
two  roofs,  and  were  there  fastened  to  three 
insulators,  15  inches  apart,  on  a  cross  arm, 
from  which  they  were  carried  to  the  trans- 
formers. As  plaintiff  understood  and  under- 
took to  execute  the  directions  of  the  defend- 
ant with  respect  to  the  manner  of  attaching 
these  connecting  pipes,  it  was  necessary  to 
run  the  pipe  into  the  space  between  these 
two  roofs,  and  there,  by  means  of  an  elbow, 
continue  it  by  a  so-called  standpipe, .  about 
5  feet  long,  through  the  roof  to  a  connection 
with  the  cooling  pipes.  It  was  while  he 
was  engaged  in  attaching  this  standpipe 
to  the  elbow  below,  after  it  bad  been  handed 
to  him  by  Bone,  who  was  on  the  upper  roof 
above,  through  a  hole  which  Bone  had  made 


in  the  roof  for  that  purpose,  that  the  plain- 
tiff received  the  injury.  On  the  north  end 
of  the  house,  there  were  other  wires  passing 
from  the  houae,  for  the  distribution  of  the 
current. 

In  answer  to  special  interrogatories,  the 
jury  found  that  the  plaintiff  believed  that 
the  wires  at  the  point  where  he  was  then 
engaged  were  free  from  electric  current  and 
harmless,  and  that  he  had  not  been  warned 
of  the  danger  which  might  result  fr(Hn  com- 
ing in  contact  with  said  wires  sufficiently 
to  enable  him  to  appreciate  the  extent  of 
the  danger.  It  also  found  specially  that  he 
had  not  been  warned  to  be  careful  of  said 
wires.  In  view  of  the  evidence,  this  finding 
must  have  been  intended  to  mean  that  be 
had   not  been  warned  to  be  careful  with 


negligence.  Mason  &  O.  R.  Co.  v.  Yockey, 
43  C.  C.  A.  228,  103  Fed.  265. 

A  yard  clerk  riding  on  a  switch  engine, 
whose  duties  require  him  to  look  in  another 
direction,  is  not,  as  matter  of  law,  negli- 
gent in  failing  to  observe  a  push  car  so 
near  the  track  as  to  collide  with  him.  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Slattery,  67 
Kan.  499,  46  Pac.  941. 

A  foreman  of  a  switching  crew,  whose  -at- 
tention is  directed  to  his  train,  which  had 
been  cut  loose  by  a  sudden  jerk  of  the  en- 
gine, and  whose  back  is  turned  to  the  "flag 
shanty,"  and  who  is  wholly  engrossed  in 
the  performance  of  his  duties,  cannot,  as 
matter  of  law,  be  reasonably  expected  to 
anticipate  danger  by  leaning  out  of  the 
gangway  of  the  engine  for  the  purpose  of 
signaling  to  the  brakeman  on  top  of  the 
cars,  though  he  may  have  been  generally 
familiar  with  his  surroundings.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Cleveland,  92  111.  App. 
308. 

It  is  a  question  for  the  jury  whether  or 
not  a  passenger  brakeman  was  guilty  of 
contributory  negligence  precluding  recovery 
for  injuries  from  being  struck  by  a  chute 
used  to  transfer  baggage  from  one  train  to 
another,  as  one  end,  which  was  projecting 
from  the  car,  came  in  contact  with  a  car 
on  another  track,  in  failing  to  notice  that 
the  chute  so  projected,  although  he  stepped 
over  it  in  entering  the  car,  where  it  was 
night,  the  car  was  not  brilliantly  lighted, 
express  matter  was  piled  about  ready  to 
be  unloaded,  his  attention  was  directed  to 
his  duties,  and  it  was  the  first  time  the 
chute  had  been  placed  in  that  position. 
American  Exp.  Co.  v.  ilisley,  179  111.  295, 
53  N.  E.  558,  affirming  77  111.  App.  476. 


— in  other  occupations. 

In  Brett  v.  Frank,  163  Cal.  267,  94  Pac. 
]051.  the  court  said  that  the  exceptional 
caBcs  which  recognize  the  doctrine  "that 
the  failure  of  an  employee  to  perform  a 
duty  will  not  constitute  contributory  nejjli- 
pence  where  such  failure  results  from  the 
necessary  observance  of  a  duty  of  equal 
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importance  and  equally  binding  upon  him" 
(the  neglect  in  this  instance  l^ing  that  o! 
keeping  a  vigilant  lookout)  are  in  nowise 
subversive  of  a  long  established  rule  that 
"the  law  demands  that  one  who  is  working 
in  a  place  where  he  is  exposed  to  danger 
shall  himself  exercise  his  faculties  for  his 
own  protection,  and  does  not  permit  a  re- 
covery for  damages  resulting  from  a  neglect 
of  this  rule." 

Where  plaintiff  was  injured  while  re- 
moving shavings  from  beneath  a  planer 
which  had  become  clogged  by  reaaon  of  a 
defective  blower,  which  was  intended  to 
carry  the  shavings  away,  evidence  that 
plaintiff  was  required  to  hold  up  the  boards 
passing  through  the  planer,  so  as  to  let 
them  run  over  a  pile  behind  it,  was  com- 
petent, as  showing  how  completely  plaintitf 
was  engaged,  and  was  therefore  relevant  to 
the  question  whether  he  was  exercising  due 
care,  or  was  negligent  in  not  noticing  the 
condition  of  the  shavings,  and  the  manner 
in  which  the  machine  was  becoming  clogged, 
sooner  than  he  did.  Bennett  v.  Warren,  70 
N.  H.  564,  49  Atl.  105. 

A  helper  in  a  boiler  shop,  injured  by  hav- 
ing a  heavy  crane  used  for  moving  machin- 
ery run  against  him  without  any  warning 
or  precaution  being  taken  for  bis  protec- 
tion, while  he  was  in  a  dangerous  position 
under  the  foreman's  orders,  performing  a 
service  never  before  performed  by  him,  was 
not  guilty  of  contributory  negligence  be- 
cause he  did  not  keep  a  lookout  for  his  own 
safety,  where,  when  he  first  assumed  the 
position,  the  fire  in  the  engine  was  out  and 
the  crane  stationary,  and  the  service  was 
such  as  to  engross  his  attention.  Michael 
V.  Roanoke  Mach.  Works,  90  Va.  492,  44 
Am.  St.  Rep.  927,  19  S.  E.  261. 

A  servant  whose  attention  is  distracted 
by  the  necessity  of  attending  to  a  truck 
loaded  with  merchandise,  which  is  being 
hoisted  on  a  freight  elevator,  is  not,  as 
matter  of  law,  negligent  in  failing  to  ob- 
serve a  girder  which  projected  into  the 
shaft  so  far  as  to  be  dangerously  close  to 
the  platform  of  the  elevator,  where  the  shaft 
is  so  dark  that  the  dangerous  object  could 
not  readily  be  ascertained.    Olson  v.  Han- 
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r«»poct  to  the  wires  entering  the  south  end 
oi  the  house.  The  evidence  showed  with- 
out conflict  that  he  had  been  warned 
»ith  regard  to  the  wires  at  the  north 
end. 

In  regard  to  the  warning  given  to  him  by 
the  defendant^  plaintiff's  testimony  was  as 
follows:  One  Parker,  defendant's  foreman 
in  charge  of  a  gang  of  men  laying  water 
mains,  directed  Bone  and  the  plaintiff  how 
tuey  shoold  lay  the  pipes.  In  doing  so,  he 
first  placed  a  ladder  at  the  north  end  of  the 
house,  going  up  the  latter  to  the  top  of 
the  roof;  plaintiff  following  next  up  the 
ladder,  and  Bone  coming  last.  The  wires 
passing  out-  of  the  north  end  of  the  house 
csme  within  about  18  inches  of  the  ladder. 
JU  they  ascended  the  ladder,  Parker  said, 


*Xook  out  for  the  wires."  These  wires 
were  then  in  plain  sight,  and  no  oth- 
ers were  visible  from  that  point.  This 
was  the  only  warning  that  was  given  to 
the  plaintiff.  Parker,  it  is  true,  said  that 
he  told  Bone  and  Ergo  how  to  lay  the  pipes, 
and  directed  them  "to  keep  away  from  all 
wires,  as  they  were  dangerous."  In  view 
of  the  verdict  in  favor  of  the  plaintiff,  we 
must  regard  the  plaintiff's  testimony  on  this 
subject  as  correct,  so  far  as  it  is  incon- 
sistent with  that  of  Parker.  It  may  be  con- 
ceded that  this  warning  would  not  have 
been  sufficient  to  a  person  who  was  himself 
ignorant  of  the  characteristics  or  dangers 
of  electricity  when  carried  on  such  wires. 
It  appears,  however,  from  the  whole  of  the 
plaintiff's  testimony,  that  he  was  not  so 


iurd  Produce  Co.  Ill  Iowa,  347,  82  N.  W. 
1KI3. 

It  cannot  be  held,  as  a  matter  of  law, 
that  a  school  teacher  who,  three  weeks  before 
dhe  suffered  injury  by  stepping  into  a  hole 
iQ  the  floor  of  one  of  the  rooms,  had  seen 
the  hole,  was  guilty  of  negligence  in  fail- 
inff  to  observe  it  on  the  occasion  of  the  ac- 
cident, the  facts  upon  which  the  decision 
«u  based  being  that,  as  she  had  been  en* 
gaged  during  the  intervening  period  in  an- 
uther  room,  it  might  properly  have  been 
found  that  she  was  entitled  to  act  on  the 
assumption  that  it  had  been  repaired;  that, 
owing  to  her  thoughts  and  eyes  being  taken 
ap  with  her  pupils,  she  failed  to  notice 
that  the  hole  was  still  unrepaired;  and 
that,  on  the  day  of  the  accident,  the  cover 
of  a  book,  not  unlike  the  floor  in  color,  had 
been  laid  over  it.  Bassett  v.  Fish,  75  N.  Y. 
3U3  (hole  in  floor  seen  three  weeks  before). 
**Where  plaintiff's  work  required  haste, 
and  his  whole  energy  and  attention  were  ab- 
sorbed in  performing  it,  he  is  not  con- 
eloaively  presumed  to  have  constantly  in 
mind  a  mirticular  danger  incident  to  his 
vork."  Magone  v.  Portland  Mfg.  Go.  51 
Or.  21,  93  Pac.  460  (servant  working  at 
machine  for  cutting  stock  for  grape  bas- 
kets). 

That  a  servant  in  a  rolling  mill  was  en- 
grossed in  the  work  which  he  was  doing 
ii  a  fact  to  be  considered  by  a  jury  in  deter- 
mining whether  he  was  guilty  of  contribu- 
tory negligence  in  colliding  with  a  post 
vhile  putting  ir<m  into  the  fire.  Republic 
Iron  k  Steel  Co.  v.  Jones,  32  Ind.  App.  180, 
«9  N.  E.  191. 

In  Williams  v.  Ballard  Lumber  Co.  41 
Wash.  338,  83  Pac.  323,  it  was  held  that 
wMher  a  servant  was  guilty  of  contribu- 
tory negligence  was  a  question  for  the  jury, 
vbere.  at  the  time  of  the  accident  and  im- 
mediately prior  thereto,  he  was  in  a  stoop- 
ioc  and  kneeling  posture  with  his  head  and 
4'i^lders  projeSing  under  a  large  and  dan- 
gerous machine,  and,  upon  this  machine  be- 
inu  suddenly  and  unexpectedly  set  in  mo- 
tion, he,  being  startled  by  the  occurrence. 
■Bddenly  and  impulsively  moved  his  hand 
m  «ufh  a  wav  as  to  bring  it  involuntarily 
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in  contact  with  the  revolving  cogwheels, 
which  he,  although  he  knew  of  them  and  of 
the  danger  appertaining  thereto,  had  mo- 
mentarily forgotten  because  of  the  starting 
of  the  machine. 

In  Jacobson  v.  Oakland  Meat  k  Packing 
Co.  161  Cal.  425,  119  Pac.  653,  it  was  held 
that  a  complaint  did  not  necessarily  show 
contributory  negligence,  although  it  showed 
that  the  servant  knew  that  a  guard  to  the 
machine  had  been  removed  and  that  it  was 
dangerous  to  work  at  the  machine  without 
the  guard  as  he  did,  where  the  complaint 
further  showed  that  he  had  been  assured 
that  the  guard  would  be  replaced  the  same 
day,  and  one  hour  was  a  reasonable  time 
for  replacing  it;  that  much  more  time  than 
that  had  elapsed  between  the  time  he  had 
been  assured  that  it  would  be  replaced  and 
the  time  when  he  commenced  working  at 
the  machine;  that  because  of  the  dim  light 
the  absence  of  the  guard  was  not  noticeable, 
and  that  because  of  the  assurance  that  the 
guard  would  be  replabed,  he  had  not 
charged  his  mind  with  the  fact  that  it  was 
absent. 

A  longshoresman  is  not  necessarily  guilty 
of  contributory  negligence  because  he  con- 
tinues to  work  in  a  hatch  after  having  no- 
ticed a  dangerous  projection  of  a  plank  over 
it,  and  fails  to  notify  the  master  of  it, 
where  at  the  time  he  first  noticed  the  plank 
the  foreman  was  not  there,  and  when,  later 
in  the  day,  he  was  again  working  at  the 
same  place,  the  danger  from  the  plank  had 
entirely  slipped  his  mind.  King  v.  Griffiths- 
Sprague  Stevedoring  Co.  45  Wash.  425,  88 
Pac.  759. 

Where  a  female  employee  had  noticed  two 
holes  in  the  floor  while  on  her  way  to  the 
washstand  in  the  toilet  room  of  a  factory, 
but  forgot  one  of  them  when  she  turned  to 
come  away  a  few  minutes  later,  and  stepped 
into  it,  it  was  held  that  a  nonsuit  should 
not  be  directed  on  the  ground  of  contribu- 
tory negligence.  Scriver  v.  Lowe,  32  Ont. 
Kep.  290.  This  case  seems  rather  incon- 
sistent with  those  cited  in  the  last  sub- 
division of  this  note,  and  is  probably  an 
illustration  of  the  difference  of  opinion  re- 
garding the  respoctive  provinces  of  courts 
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ignorant  as  to  be  unaware  of  this  danger, 
although  he  endeavored  to  impress  the  jury 
with  the  fact  that  he  was.  The  pleadings 
admit  that  at  that  time  he  was  twenty- 
three  years  of  age. 

His  testimony  in  chief  on  this  point  was 
in  effect  as  follows:  At  the  time  he  went 
into  the  space  between  the  roofs  to  attach 
the  standpipe,  be  did  not  know  that  there 
was  a  current  of  electricity  passing  over 
the  wires  at  that  end  of  the  building,  and 
did  not  think  that  there  was.  He  did  not 
know  what  the  wires  were.  He  knew  they 
had  nothing  but  common  wire.  He  did  not 
know  that  there  were  any  electric  wires, 
or  anything  about  the  wires,  or  that  there 
were  wires  conducting  the  electricity  from 
tiie   plant   of   the  defendant  to  the   trans- 


former. He  had  never  had  any  experience 
in  electrical  work,  and  knew  nothing  about 
the  handling  of  electrical  wires. 

His  testimony  on  cross-examination  was 
as  follows:  When  twelve  years  of  age  be 
went  to  work  as  cash  boy  in  a  big  Chicago 
department  store,  which  was  lighted  bj 
electricity.  The  city  of  Chicago  was  also 
lighted  by  electricity  at  that  time.  He 
knew  that  electricity  furnished  light,  but 
did  not  know  it  caused  the  light.  He  had 
never  heard  that,  and  had  never  paid  any 
attention  to  it.  He  had  lived  six  montlu 
in  Alameda,  which  city  was  lighted  by  elec- 
tricity, and  had  electric  cars  running.  He 
had  ridden  on  them  often,  and  had  seen  tlie 
motormen  stop  and  start  the  cars,  but  had 
never   asked   any   questions   about    it,   and 


and  juries  which  is  disclosed  by  a  com- 
parison of  the  American  with  the  English 
and  colonial  decisions. 

Instructions  to  the  jury. 

Whenever  the  facts  in  evidence  are  such 
that  the  servant's  temporary  forgetfulness 
of  the  conditions  may  possibly  be  an  excuse 
for  conduct  which  would  otherwise  be  cul- 
pable, the  jury  should  receive  appropriate 
instructions  upon  the  subject. 

It  is  proper  to  instruct  the  jury  that  if 
the  service  was  of  such  a  nature  as  to  re- 
quire the  exclusive  attention  of  the  servant 
to  be  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  promptness,  the  law  does 
not  require  that  he  should  always  bear  in 
mind  the  nature,  kind,  and  character  of  the 
appliances  to  be  handled,  or  be  prepared  at 
all  times  to '  avoid  the  danger  incident  to 
handling  them.  Greenleaf  v.  Dubuque  &  S. 
C.  R.  Co.  33  Iowa,  58  (brakeman  struck  by 
water  spout  projecting  over  the  track)  ; 
Martin  v.  California  C.  R.  Co.  94  Cal.  326, 
29  Pac.  645. 

It  is  proper  to  instruct  the  jury  that,  al- 
though the  servant  was  injured  by  a  danger 
known  to  him,  yet  if,  in  a  moment  of  for- 
getfulness while  in  the  discharge  of  his 
duty,  and  owing  to  the  haste  required  to 
perform  such  duties,  he  momentarily  for- 
gets such  danger,  and  in  such  moment  of 
forgetfulness  is  injured,  that  does  not  in 
law  preclude  a  recovery.  Passage  v.  Stim- 
son  Mill  Co.  52  Wash.  661,  101  Pac.  239. 

A  jury  is  properly  charged  that,  in  emer- 
gencies where  exclusive  attention,  rapidity, 
and  promptness  are  demanded  of  an  em- 
ployee, the  fact  that  he  fails  to  call  to 
mind  previous  information  or  knowledge 
which,  if  remembered  at  the  moment,  would 
enable  him  to  avoid  the  danger  from 
which  injuries  resit,  will  not,  as  matter 
of  law,  constitute  such  negligence  on  his 
part  as  will  bar  a  recovery.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Higgins,  53  Ark.  458,  14 
S.  W.  653. 

Limits  to  the  rule. 

To  justify  applying,  for  the  servant's 
benefit,  the  doctrine  stated  in  the  last  sec- 
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tion,  it  must  appear  from  the  evidence  that 
the  circumstances  were  either  such  as  to 
create  a  situation  approaching  to  or  con- 
stituting an  emergency,  or  such  as  to  ex- 
hibit the  servant  in  the  light  of  a  person  who 
was  discharging  a  duty  which  demanded 
an  unusual  amount  of  attention.  The  ef- 
fect of  allowing  it  to  operate  in  cases  where 
he  was  merely  discharging,  under  normal 
conditions,  some  ordinary  function  incident 
to  his  employment,  would  manifestly  be  to 
render  the  defense  of  contributory  negli- 
gence little  more  than  a  merely  nominal 
protection  to  the  master. 

Tlius,  an  excusable  diversion  of  attention 
cannot  be  predicated  in  the  case  of  a  rail- 
way servant  walking  alongside  the  track  in 
the  performance  of  his  usual  duties  in  con- 
nection with  the  moving  of  the  cars.  An 
experienced  switchman  was  accordingly  held 
to  have  been  guilty  of  contributory  negli- 
gence where  he  was  walking  on  a  track  or 
between  the  tracks,  toward  a  switch  stand- 
ard which  he  was  about  to  move,  and,  when 
he  reached  the  standard,  was  struck  by  the 
projecting  side  of  the  rear  car  of  a  train 
backing  at  the  rate  of  4  miles  an  hour, 
with  the  bell  ringing  and  a  lookout  sta- 
tioned at  the  end  of  the  rear  car,  who,  ob- 
serving the  switchman,  and  believing  that 
he  saw  the  train,  which  was  in  view  for 
142  feet  before  reaching  the  standard,  did 
not  give  him  any  special  warning.  Cincin- 
nati, I.  St.  L.  &>  C.  R.  Co.  V.  Long,  112  Ind. 
166,  13  N.  E.  659. 

Recovery  cannot  be  had  for  the  death  of  a 
railroad  employee  while  walking  between 
the  rails,  in  violation  of  a  printed  order  of 
the  company,  of  which  he  had  a  copy,  where 
he  was  familiar  with  the  place,  loiew  that 
switching  was  then  being  done  on  the  track, 
or  that  an  engine  was  approaching,  where 
his  mind  was  occupied  with  something  else. 
as,  reading  a  paper.  Chicago,  B.  &  Q.  R. 
Co.  V.  Maney,  65  111.  App.  588. 

So,  in  Memphis  Consol.  Gas  &  Electric 
Co.  v.  Simpson,  —  Tenn.  — ,  109  S.  W. 
1155,  it  was  held  that  the  servant  could  not 
recover  where  he  temporarily  forgot  a  dan- 
ger which  he  had  been  expressly  warned 
against  by  a  rule  of  the  master 
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did  not  koow  how  they  were  propelled.  He 
had  seen  them  climb  the  hills  in  San  Fran- 
oi»co.  and  had  thought  it  singular  that  they 
could  do  it  without  horses,  but  made  no 
inquiry,  and  knew  not  how  it  was  done,  nor 
what  the  power  was.  The  city  of  Merced 
was  lighted  with  electricity,  and  he  had 
liTcd  there  four  or  five  years  immediately 
prior  to  the  accident.  He  had  seen  pumps 
morking  in  Merced  with  wires  connecting 
with  them,  but  did  not  make  any  inquiry 
a^<ont  them.  He  was  absolutely  ignorant 
of  what  is  meant  by  a  current  of  electricity, 
(•r  a  live  wire,  and  he  did  not  know  that 
ekictric  wires  carried  a  force  of  electricity 
I'f  power  that  was  used  for  power  and 
1i?ht«.  When  he  was  cautioned  to  look  out 
fur  the  wires,  he  understood  that   it  was 


dangerous  to  come  in  contact  with  them,  and 
that  he  must  keep  away  from  them.  When 
Parker  showed  him  how  to  lay  the  pipe  at 
the  south  end  of  the  building,  where  the 
injury  occurred,  he  gave  no  warning  to  be 
careful  of  the  wires.  When  he  went  in  be- 
tween the  two  roofs  to  attach  the  standpipe, 
he  saw  .the  three  wires  leading  in  there,  and 
was  careful  to  avoid  them.  Being  asked 
"Why?"  he  said,  "In  case  there  was  elec- 
tricity in  them,  and  in  case  there  was  not," 
and  added  that  if  there  was  he  would  avoid 
the  wire,  but  that  he  did  not  know  that  it 
would  be  dangerous  if  he  came  in  contact 
with  it,  nor  whether  the  caution  given  ap- 
plied to  the  wires  of  the  south  end  or  not. 
At  the  moment  he  was  attaching  the  stand- 
pipe  to  the  elbow,  he  did  not  pay  any  at- 


Ifae  mere  fact  that  a  conductor  was 
watching  a  brakeman  throwing  a  switch  was 
no  excase  for  his  having  failed  to  notice  the 
Approach  of  a  train  which  struck  him,  in- 
a»much  as  the  duty  to  be  performed  by  the 
brahman  was  simple,  and  the  brakeman 
presnmablv  competent.  Redmond  v.  Rome, 
W.  4  0.  R.  Ck).  31  N.  Y.  S.  R.  366,  10  N.  Y. 
Supp.  330. 

A  servant  who  steps  into  a  hole  in  the 
door  in  a  moment  of  abstraction,  not  caused 
hj  any  emergency  or  stress  due  to  his  work, 
u  irnilty  of  contributory  negligence.  Miller 
V,  White  Bronze  Monument  Co.  141  Iowa, 
:i»l.  118  N.  W.  618,  18  Ann.  Cas.  967. 

In  Martin  y.  California  C.  R.  Co.  94  Cal. 
326.  29  Pac.  646,  where  the  servant  was 
injured  by  dissimilar  couplings,  alleged  to 
b«  dangerous  when  used  in  combination, 
tbe  action  was  held  not  to  be  maintainable 
for  tbe  reason  that  there  was  no  sudden 
danger  or  emergency  to  distract  the  serv- 
ant *9  attention. 

A  complaint  which  shows  merely  that  it 
l^^me  suddenly  unexpectedly  necessary  for 
tbe  plaintiff  to  put  a  geared  wheel  out  of 
sear  does  not  show  an  emergency  which 
vould  excuse  the  momentary  forgetfulness 
(•f  the  plaintiff  that  the  machine  was  not 
(^nipped  with  a  belt-shifting  lever.  Lang- 
WtB  T.  Dunn  Worsted  Mills,  26  R.  I.  646,  67 
Atl.  910. 

Xeither  a  minor  employee  nor  his  father, 
vbo  knew  of  his  employment  and  did  not 
"l'j*Tt  thereto,  can  "recover  from  a  railroad 
company  for  injuries  received  while  getting 
"n  A  moving  train,  from  striking  against  a 
mail  crane  beside  the  track,  not  shown  to  be 
'ian|»eroQ8  to  employees  engaged  in  their 
duties^ — especially  when  he  testified  that 
be  would  not  have  been  hurt  had  he  thought 
of  the  crane.  Wolf  ▼.  East  Tennessee,  V.  & 
0.  R.  Co.  88  Ga.  210,  14  S.  E.  199. 

A  boy  fifteen  years  of  age  employed  as  a 
"helper"  in  a  carding  room,  who,  after  be- 
inf!  warned  to  keep  his  sleeves  rolled  up  in 
ord^r  to  avoid  having  them  come  in  con- 
tact nith  the  rollers,  disregards  the  cau- 
tion, and  in  a  moment  of  forgetfulness  ex- 
tends his  arm  with  the  sleeve  unrolled,  in 
2  piare  where  there  is  no  occasion  for  his 
4i  LR.A.iK.S.). 


being,  by  which  it  is  caught  and  drawn 
between  the  rollers,  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a  re- 
covery. Truntle  v.  North  Star  Woolen-Mill 
Co.  67  Minn.  52,  68  N.  W.  832. 

A  servant  who,  with  knowledge  of  a  dan- 
gerous machine,  unnecessarily  places  a  step- 
ladder  in  close  proximity  thereto,  while  dis- 
charging his  duties  as  oiler,  and  uncon- 
sciously places  his  hand  on  the  machine, 
is  guilty  of  contributory  negligence  preclud- 
ing recovery  for  the  resulting  injury.  Per- 
iick  V.  Detroit  Wooden- W' are  Co.  119  Mich. 
331,  78  N.  W.  127. 

An  employee  in  a  plant  for  the  manufac- 
ture of  salt,  in  which  there  are  two  large 
pans  in  which  the  brine  is  heated,  with  a 
runway  16  feet  wide  between  them,  and 
with  drip  boards  6  or  7  inches  above  the  Hoor 
of  the  runway,  is  guilty  of  such  contributory 
negligence  as  will  prevent  'a  recovery  for 
his  death  from  scalding,  where  he  was  in- 
jured in  another  pan  than  that  from  which 
he  was  raking  salt,  and  in  order  to  get  into 
it,  must  have  stepped  upon  the  drip  board 
and  passed  over  salt  which  was  on  the  same. 
Foster  v.  Kansas  Salt  Co.  60  Kan.  859,  57 
Pac.  961  (the  excuse  urged  was  that  the 
steam  bewildered  the  servant). 

A  fireman  upon  a  tug,  who  unthinkingly 
and  carelessly  steps  within  the  loose  coils 
of  a  line  as  it  is  thrown  to  a  boat,  is  guilty 
of  contributory  negligence.  The  Ida  B. 
Cothell,  10  C.  C.  A.  634,  23  U.  S.  App.  396, 
62  Fed.  766. 

In  Virginia  it  has  been  held  that  a 
brakeman  who  knew  of  the  location  and 
dangerous  character  of  an  overhanging 
bridge,  the  stringers  of  which  were  but  28 J- 
Inches  above  the  top  of  the  front  car,  was,  as 
a  matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  for  his  death 
from  striking  his  head  against  a  stringer, 
notwithstanding  that  the  eingineer  had  just 
given  a  whistle  for  brakes.  Haffner  v. 
Chesapeake  &  O.  R.  Co.  96  Va.  528,  31  S.  E. 
899,  first  appeal  90  Va.  621,  19  S.  E.  166. 
It  seems  impossible  to  reconcile  this  deci- 
sion with  those  cited  in  the  earlier  parts 
of  the  note. 

In  Chicago,  &  N.  W.  R.  Co.  ▼.  Donahue, 
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tention  how  close  he  was  to  the  nearest 
wire.  He  was  then  busy  getting  the  pipe 
together,  and  wanted  to  be  quick,  because 
he  and  Bone  had  been  told  that  they  were 
slow,  and  that  they  were  to  hurry  the  work. 
This,  he  supposed,  caused  him  to  forget 
everything  about  the  wires  at  the  moment 
of  adjusting  the  pipe,  although  her  had 
thought  of  them  a  moment  before.  He 
saw  the  wires  above  him  after  he  got  in  be- 
tween the  roofs,  but  when  Bone  passed  the 
piece  of  pipe  through  the  hole  in  the  roof 
down  to  him  he  took  hold  of  it,  and  then 
the  wires  passed  out  of  his  mind  entirely. 
He  attempted  to  insert  the  pipe  into  the 
elbow,  received  the  electric  shock,  and  was 
rendered  unconscious.  The  jury  found  that 
the  piece  of  standpipe,  in  order  to  extend 
from  the  roof  above  to  the  elbow,  must  be 
passed  within  7  inches  of  one  or  more  of 
the  wires. 

It  is  obvious  from  this  testimony  that  the 
plaintiff  was  aware  of  the  fact  that  the 
wires  at  the  south  end  of  the  transformer 
house  were  dangerous,  and  that  for  that 
reason  he  deemed  it  necessary  to  avoid  them, 
and  that  his  coming  in  contact  with  them 
was  not  due  to  ignorance  of  the  danger,  but 
to  his  forget  fulness  thereof  at  the  moment 


of  attaching  the  pipe.  The  case  is  not  like 
Giraudi  v.  Electric  Improv.  Co.  107  Cal. 
125,  28  L.K.A.  596,  48  Am.  St.  Rep.  114, 
40  Pac.  108,  and  similar  cases,  where  it  is 
said  that  a  momentary  failure  to  recollect 
something  which  had  been  observed  some 
time  in  the  past,  when  there  is  no  reason 
or  occasion  to  take  note  of  it,  does  not,  as 
matter  of  law,  constitute  negligence,  but 
may  or  may  not  be  negligence  in  fact  ac- 
cording to  the  circumstances,  and  that  in 
such  a  case  it  is  for  the  jury  to  consider 
whether  or  not  it  was  negligence.  There 
was  nothing  unusual  or  unexpected  in  the 
work  the  plaintiff  was  then  doing.  The 
complaint  that  they  were  slow,  and  the 
order  to  hurry  up,  was  made  to  them  in  the 
afternoon  of  the  pervious  day.  There  was 
no  emergency  or  unexpected  event  at  the 
moment  of  attaching  the  pipe  to  confuse 
or  agitate  him;  no  sudden  necessity  for 
haste  or  hurry  in  that  particular  operation, 
or  at  that  moment,  to  distract  his  atten- 
tion from  the  wires.  He  had  them  in  mind 
the  moment  before,  and  avoided  themt  It 
is  negligence  for  one  thus  to  remember  and 
avoid  a  known  danger  in  one  moment,  and 
forget  it  the  next,  when  nothing  has  hap- 
pened to  confuse  or  distract  him,  or  cause 


75  111.  106,  where  a  switchman,  while  en- 
gaged in  controlling  the  movements  of  a 
train  in  a  yard,  stepped  on  one  of  the  tracks 
and  was  struck  by  another  train,  the  court 
said:  "Whether  plaintiff  in  this  case  ob- 
served due  care  for  his  personal  safety  is 
one  of  the  controverted  facts.  According 
to  his  own  testimony  it  was  not  necessary, 
in  the  performance  of  his  duty,  that  he 
should  step  upon  the  track  where  he  re- 
ceived the  injury.  There  was  room  enough 
elsewhere.  It  is  urged  in  his  behalf  his 
mind  was  so  absorbed  he  did  not  notice  he 
was  stepping  into  danger.  That  is  no  valid 
excuse.  He  was  in  a  place  where  danger 
was  imminent,  and  it  was  his  duty  to  keep 
a  constant  watch  for  his  personal  safety. 
It  will  avail  him  nothing  that  he  was  not 
thinking  of  danger.  He  was  in  a  position 
that,  if  he  omitted  any  reasonable  care  for 
his  security,  it  was  at  his  peril.  There 
was  safe  ground  upon  which  he  could  stand, 
and  he  ought  to  have  occupied  it." 

The  mere  fact  that  an  employee  was  re- 
quired to  do  hurriedly  what  he  was  doing 
when  he  was  injured  will  not  absolve  him 
from  blame,  where  he  was  permitted  to  do 
the  act  in  his  own  way,  and  it  was  day- 
light at  the  time.  Watts  v.  Boston  Tow- 
Boat  Co.  161  Mass.  378,  37  N.  E.  197. 

An  oiler  of  the  cars  and  repairer  of  the 
trucks  of  a  street  cable  railway,  who,  after 
oiling  the  sheave  wheels  bearing  the  cable, 
leaves  the  manhole  open  upon  being  roughly 
called  by  the  superintendent,  and  runs  into 
the  power  house  and  returns  with  an  oil 
can  to  place  on  a  car  which  he  has  not 
before  supplied  therewith  because  he  is  a 
41  L.R.A.(N.S.) 


little  late,  and  steps  off  the  car  into  the 
manhole  and  is  crushed  to  death,  is  guilty 
of  contributory  negligence.  Brennan  v. 
Front  Street  Cable  R.  Co.  8  Wash.  363,  36 
Pac.  272. 

It  has  been  intimated  that  the  boundary 
line  between  the  cases  in  which  the  serv- 
ant's absorption  in  his  duties  is  an  excuse 
for  his  temporary  forgetfulness  of  a  danger, 
and  the  cases  in  which  that  absorption  is  not 
an  excuse,  may  sometimes  be  drawn  with 
reference  to  the  character  of  the  instrumen- 
tality involved.  But  the  distinction  thus 
suggested  seems  to  rest  on  no  sufficient  logi- 
cal basis. 

In  Brown  v.  New  York  C.  &  H.  R.  R.  Co. 
42  App.  Div.  548,  59  N.  Y.  Supp.  672,  the 
court  seems  to  have  been  of  the  opinion 
that  a  fireman  was  bound  at  his  peril  to  re- 
member the  location  of  a  bridge  or  station 
house,  as  a  contrast  is  drawn  between  such 
structures  and  a  mail  crane,  which  it  was 
held  that  he  might  forget  without  being  nec- 
essarily in  fault. 

The  servant  is  manifestly  not  entitled 
to  go  to  the  jury  on  the  ground  that  he 
temporarily  forgot  the  existence  of  a  danger, 
where  that  danger  would  not  have  been  en- 
countered if  he  had  not  committed  an  ante- 
cedent breach  of  duty. 

See  Sedgwick  v.  Illinois  C.  R.  Co.  76  Iowa, 
340,  41  N.  W.  35,  where  a  brakeman  who 
undertook,  in  violation  of  a  rule,  to  un- 
couple cars  after  they  had  begun  to  move, 
although  he  had  tried  unsuccessfully  to  re- 
move the  pin  before  they  started,  fell  into  an 
uncovered  cattle  guard.  W.  M.  G. 
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•aeh  forgetfulness,  except  his  own  failure 
to  exercise  his  memory.  The  case  is  not 
one  of  the  exceptional  kind,  in  which  such 
forgetfulness  may  not  be  incompatible  with 
reasonable  care.  Brett  ▼.  Frank,  153  Cal. 
272,  94  Pae.  1051.  It  follows  therefore 
that  the  injury  the  plaintiff  received  was 
caused  in  part  at  least  by  his  own  contribu- 
tory negligence.  Such  being  the  case,  he 
cannot  recover  from  the  defendant  the 
damages  caused  thereby. 

The  defendant  claims  that  the  court  erred 
in  instructing  the  jury  as  to  what  consti- 
tutes a  preponderance  of  the  evidence.  A 
part  of  the  instruction  complained  of  is  as 
follows;  "If  the  weight  of  all  the  evidence 
in  the  ease  tending  to  prove  the  fact  is  o£ 
greater  weight  than  all  the  evidence  tending 
to  disprove  the  fact,  then  the  fact  is  said 
to  be  proven  by  a  preponderance  of  the 
eridence."  This  passage  taken  alone  is  er- 
nmeous.  It  is  obvious  that  the  evidence 
tending  to  prove  a  fact  might  be  so  slight 
that  it  would  fail  to  satisfy  the  jury  of  the 
existence  of  the  fact,  and  yet  it  might  be 
of  greater  weight  than  other  evidence  in- 
trodueed  which  would  tend  to  disprove  the 
fact.  In  such  case  the  fact  could  not  be 
said  to  be  proven,  either  by  a  preponderance 
of  the  evidence  or  at  all.  But  this  passage 
cannot  be  thus  taken  from  the  context,  nor 
§eparated  from  the  other  instructions  given. 
It  was  contained  in  an  instruction  pointing 
out  to  the  jury  the  difference  between  the 
proof  beyond  a  reasonable  doubt,  that  was 
nffessary  to  justify  a  conviction  in  a  crim- 
inal case,  and  the  proof  by  a  preponderance 
of  the  evidence,  necessary  in  a  civil  case. 
In  instruction  10,  given  at  the  request  of 
the  defendant,  the  court  charged  that  ''the 
rales  applicable  to  a  case  of  this  character 
eannot  be  given  you  in  a  single  sentence, 
and  that  there  must  necessarily  be  many 
exceptions  and  modifications  to  many  of  the 
rules  of  law  that  I  give  to  you.  For  that 
reason,  you  must  consider  this  charge  as  a 
whole,  and  so  apply  it  as  a  whole  to  all  the 
evidence  in  this  case.  You  are  not  at  liber- 
tT  to  judge  the  evidence  by  some  single 
mle  that  you  may  pick  out  from  this 
charge,  and-  which  seems  to  meet  with  your 
approval,  but  you  must  judge  the  evidence 
hy  ail  of  the  rules,  with  their  execeptions 
and  modifications  as  I  g^ve  them  to  you 
in  this  charge."  Other  instructions  de- 
clare that  all  the  facts  necessary  to  estab- 
liah  the  plaintiff's  case  must  be  proven  by 
a  preponderance  of  the  evidence.  Instruc- 
tion 31,  given  at  the  request  of  the^defend- 
aot,  was  in  part  as  follows:  "The  burden 
'>f  proving  carelessness  or  negligence  rests 
on  the  plaintiff,  and  in  this  case,  before 
Maintiff  is  entitled  to  your  verdict,  he  must 
produce  a  preponderance  of  the  evidence; 
41  UR.A.(N.S.) 


that  is  to  say,  show  to  a  moral  certainty, 
or  in  other  words,  introduce  that  degree  of 
proof  that  produces  conviction  in  an  unprej- 
udiced mind,  that  the  defendant  was 
guilty  of  carelessness  or  negligence  directly 
causing  the  accident  and  injury  complained 
of.  .  .  .  All  that  is  required  of  defendant 
is  that  it  produce  evidence  enough  to  offset 
the  effect  of  plaintiff's  evidence,  and  if,  at 
the  end  of  the  case,  the  plaintiff  has  not 
shown  by  a  preponderance  of  evidence  that 
the  defendant  was  guilty  of  carelessness  or 
negligence  directly  causing  the  accident  or 
injury  complained  of,  or  if  the  evidence  is 
equally  balanced,  or  if  you  are  satisfied 
from  the  evidence  that  the  accident  was 
due  to  the  carelessness  or  negligence  of 
the  plaintiff,  or  that  by  the  exercise  of 
ordinary  care  plaintiff  could  have  guarded 
against  or  prevented  the  same,  then  I  in- 
struct you  that  your  verdict  in  this  case 
must  be  in  favor  of  the  defendant."  In 
view  of  these  latter  instructions,  we  can- 
not say  that  the  passage  from  the  instruc- 
tion first  quoted  would  have  been  sufficient- 
ly injurious  of  itself  to  have  justified  the 
reversal  of  the  order  denying  a  new  trial. 
But  for  the  reasons  heretofore  given,  the 
motion  should  have  been  granted. 

Petition  for  rehearing  denied. 
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CITY  SAVINGS  BANK,  Appt, 

V. 

JOHN   C.   THOMPSON   et   aL 
(—  Neb.  — ,  136  N.  W.  992.) 

Homestead  —  lien  for  purchase  money. 

1.  The  unpaid  price  which  a  married 
woman  agrees  to  pay  for  land  is  a  lien  on  a 
subsequently  acquired  homestead  interest 
therein,  though  her  husband  did  not  execute 
and  acknowledge  the  contract  of  purchase. 

Same  —  loan  for  improvements  '—  lien. 

2.  Money  loaned  by  a  vendor  to  vendee  to 
improve  the  land  purchased,  pursuant  to  the 

Headnotes  by  Rose,  J. 

Note,  — 18  money  loaned  to  improve 
land  part  of  the  purchase  price  with' 
in  the  rule  that  a  purchase  money 
lien  taTces  priority  over  homestead 
rights. 

But  few  cases  have  considered  this  specif- 
ic question.  In  many  jurisdictions,  stat- 
utes exempting  homesteads  except  claims 
for  money  due  for  the  purchase  price  and  al- 
so for  improvements  upon  the  property. 
Cases  applying  such  a  statute  to  improve- 
ments are  obviously  not  in  point  on  this 
Question,  and  hence  are  excluded. 
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terms  of  the  sale«  is  not  purchase  money 
within  the  meaning  of  the  statute  which 
subjects  a  homestead  to  execution  for  the 
satisfaction  of  a  decree  foreclosing  a  vend- 
or's  lien. 

Same  '—  transfer  of  dwelling  —  effect. 

3.  By  moving  from  one  lot  to  another  a 
dwelling  house  constituting  a  part  of  a 
homestead,  the  homestead  interest  in  the 
house  is  not  lost,  where  the  owner  and  his 
family  live  in  it  while  it  is  being  moved, 


abandon  the  old  location,  and  in  the  nevr 
location  continue  to  occupy  the  house  aa 
their   homestead. 

(Reese,  Ch.  J.,  and  Sedgwick  and  Hamer« 

JJ.,   dissent.) 

(June    12,    1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 


The  rule  has  been  asserted  that  money 
furnished  to  improve  land  and  actually  used 
for  that  purpose  does  not  constitute  pur- 
chase money,  and  gives  to  the  lender  no 
purchase  money  lien  upon  the  land,  and 
in  the  absence  of  a  statute  gives  no  lien 
similar  to  a  purchase  money  lien.  In  a 
case  so  holding  it  is  said:  "If  upon  equita- 
ble principles  a  lien  can  be  enforced  against 
real  estate  merely  because  the  creditor's 
money  has  gone  into  buildings  situate  there- 
on, no  reason  is  perceived  why  such  liens 
should  not  be  enforced  in  equity  on  account 
of  building  material  furnished  and  at- 
tached to  the  realty,  independent  of  com- 
pliance with  mechanics'  lien  statute.  It  is 
very  clear,  therefore,  that  where  money  is 
loaned  .  .  .  upon  a  promissory  note, 
the  mere  fact  that  it  was  understood  that 
it  should  be  used,  and  was  in  fact  used,  in 
the  construction  of  buildings  upon  real  es- 
tate, gives  the  creditor  no  lien  upon  such 
real  estate."  Bartle  v.  Bartle,  132  Wis. 
392,  112  N.  W.  471. 

The  above  case,  however,  states  only  the 
general  rule,  and  does  not  consider  the 
specific  question  here  raised,  as  to  whether 
money  advanced  by  the  vendor  contempo- 
raneously with  the  conveyance  of  the  prop- 
erty may  be  corvsidered  as  part  of  the  pur- 
chase price,  wher-ft  the  purpose  of  the  ad- 
vance is  to  pay  for  improvements  to  be 
made  upon  the  land,  and  which  are  in  fact 
made. 

This  specific  question  has  been  considered 
by  the  courts  of  Texas.  In  that  state,  by 
statute,  it  is  provided  that  no  lien  can  be 
created  upon  a  homestead,  except  for  pur- 
chase money  or  for  work  and  materials  in 
constructing  improvements  thereon.  This 
statute  is  construed  not  to  create  a  lien 
for  money  loaned  to  pay  for  improvements. 
Ellerman  v.  Wurz,  —  Tex.  — ,  14  S.  W.  333; 
Girardeau  v.  Perkins,  —  Tex.  Civ.  App.  — , 
126  S.  W.  633.  Under  these  decisions,  there- 
fore, cases  holding  that  money  advanced 
contemporaneously  by  the  vendor  with  a 
conveyance  of  the  land,  to  pay  for  improve- 
ments thereafter  to  be  made  upon  the  land, 
and  which  are  thereafter  made,  gives  to  the 
vendor  a  lien  for  such  money  as  purchase 
money,  involve  the  same  principles  as  were 
presented  in  City  Sav.  Bank  v.  Thompson. 
This  result  is  arrived  at  bv  the  Texas  court 
in  two  different  cases,  and  while  the  re- 
sult is  apparently  contrary  to  the  doctrine 
of  the  Thompson  Case,  the  cases  may,  how- 
ever, be  distinguished  to  remove  any  real 
conflict  in  principle.  In  the  Thompson 
Case,  the  husband,  who  raised  the  question 
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that  a  part  of  the  money  advanced  wa^s 
advanced  to  pay  for  improvements  to  be 
made  on  the  land,  and  did  not  represent  the 
purchase  price,  did  not  sign  the  contract  of 
purchase  made  with  his  wife,  which  treated 
this  money  as  purchase  money,  and  hence 
was  not  estopped  by  its  recital.  On  the 
other  hand,  Walsh  v.  Ford,  27  Tex.  Civ.  App. 
573,  66  S.  VV.  854,  holding  that  money  ad- 
vanced by  the  vendor  contemporaneously 
with  the  conveyance  of  the  land,  to  be  used 
in  making  improvements  upon  the  land, 
constitutes  a  part  of  the  purchase  money, 
where  the  deed  of  conveyance  under  which 
the  right  of  homestead  is  claimed  expressly 
burdens  the  title  with  a  lien  for  such  money 

• 

as  purchase  money,  bases  its  decision  on  the 
fact  that  the  grantee  accepted  the  title 
under  these  terms,  and,  there  being  no  al- 
legation of  fraud  or  mistake  in  the  recital, 
he  cannot  now  be  heard  to  attack  the  same 
for  the  purpose  of  defeating  the  notes  and 
lien. 

The  same  result  is  reached,  although  on 
a  different  theory,  in  Bayless  v.  Standard 
Sav.  A  L.  Asso.  39  Tex.  Civ.  App.  353,  87 
S.  W.  872.  The  facts  in  this  case  are  more 
complicated  than  in  the  preceding  case. 
Here  a  trust  deed  was  executed  by  the  gran- 
tee to  the  grantor  to  secure  the  payment  of 
the  purchase  price  and  the  money  to  be  ad- 
vanced for  improvements.  Under  the  agree- 
ment between  the  parties,  however,  tlw 
grantor  was  not  to  advance  this  money, 
but  was  to  assign  the  trust  deed  to  a  third 
person,  who  from  the  proceeds  was  to  pay 
the  grantor  the  purchase  money  and  turn 
the  balance  over  to  the  grantee  to  pay  for 
the  improvements.  A  deed  of  the  premises 
was  executed  and  placed  in  escrow  by  the 
grantor  until  he  received  the  purchase 
money.  This,  however,  was  not  paid  until 
after  the  deed  of  trust  had  been  executed 
by  tiie  grantee  and  assigned  by  the  grantor 
to  the  person  advancing  the  money.  After 
the  transaction  had  been  carried  out  in  this 
manner  and  the  grantor  had  delivered  his 
deed,  tlie  grantee  executed  another  trust 
deed  directly  to  tlie  third  person,  in  renew- 
al of  the  preceding  one.  Under  these  cir- 
cumstances the  advance  of  money  for  im- 
provements was  held  to  create  a  lien  tak- 
ing priority  over  any  homestead  rights  of 
the  grantee,  the  theory  being  that  the  orig- 
inal trust  deed  created  equities  upon  the 
land  to  which  the  grantee  took  subject,  al- 
tliough  these  equities  were  created  prior 
to  the  acquirement  of  the  legal  title. 

A.  G.  6. 
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io  defendants'  favor  in  an  action  brought 
to  foreclose  a  contract  for  the  purchase  of 
oprtain  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Balrd  &  Sons,  for  appel* 
Unt: 

There  can  be  no  such  thing  as  homestead 
rights  against  the  purchase  price  of  the 
prfmises. 

Prout  V.  Burke,  51  Neb.  24,  70  N.  W. 
512:  Jackson  v.  Phillips,  57  Neb.  189,  77 
.V.  W.  683;  Irwin  v.  Gay,  3  Neb.  Unof.) 
15.1  91  X.  \V.  197;  Waples,  Homestead  & 
Exemption,  §  7,  p.  353;  Hair  v.  Davenport, 
74  Neb.  117.  103  N.  W.  1042. 

The  bank  is  entitled  to  specific  perform- 
ABfe  of  the  contract  by  a  strict  foreclosure. 

^human  v.  Willets,  17  Neb.  478,  23  N.  W. 
:^S:  Harrington  v.  Birdsall,  38  Neb.  176, 
50  X.  W.  96  J ;  Foster  v.  Ley,  32  Neb.  404, 
n  L.R.A.  737,  49  N.  W.  450;  Gallagher  v. 
Oiddings.  33  Neb.  222,  49  N.  W.  1126; 
Farmers'  ft  M.  State  Bank  v.  Thornburg, 
54  Xeb.  782,  75  N.  W.  45;  Whiteman  v. 
Perkins.  56  Neb.  181,  76  N.  W.  547. 

Mr.  A.  S.  Churchill,  for  appellees: 

The  homestead  right  attached  to  the  5 
acres  of  land  purchased  from  appellant  at 
the  time  the  dwelling  house  was  placed 
thereon,  and  prior  to  any  lien  of  the  ap- 
pf^llant  on  account  of  the  agreement  it 
made  to  loan  money  for  improvements. 

Prout  V.  Burke.  51  Neb.  24,  70  N.  W.  612 ; 
Jackson  v.  Phillips,  67  Xeb.  190,  77  N.  W. 
6S3:  Giles  v.  Miller,  36  Neb.  346,  38  Am. 
St.  Rep.  730,  54  N.  W.  551 ;  Paxton  v.  Sut- 
ton. 53  Xeb.  81,  68  Am.  St.  Rep.  589,  73 
X.  W.  221. 

The  contract  of  loan  did  not  give  appel- 
lant a  lien  as  against  the  homestead  right 
tn  the  5  acres,  because  it  was  to  be  used 
to  pay  for  the  moving  of  the  house,  carpen- 
ter work,  plastering,  painting,  and  brick- 
work. 

Johnson  County  Sav.  Bank  v.  Carroll, 
109  Iowa,  564,  78'n.  W.  247,  80  N.  W.  683; 
!**te8rer  v.  Traveling  Men's  Bldg.  &  L.  Asao. 
20«  111.  236,  100  Am.  St.  Rep.  225,  70  N. 
E.  236. 

The  homestead  right  was  not  lost  by  re- 
moval of  the  building. 

Giles  v.  Miller,  36  Neb.  346,  38  Am.  St. 
Rep.  730,  54  N.  W.  551 ;  McCabe  v.  Maz- 
TTifhelli,  13  Wis.  478;  Helgebye  v.  Dammen, 
13  X.  D.  167,  100  N.  W.  245;  21  Cyc.  503; 
Miller  v.  Gray,  29  Tex.  Civ.  App.  183,  68 
S.  W.  517;  McKenzie  v.  Shows,  70  Miss. 
.'W8.  35  Am.  St.  Rep.  654,  12  So.  336;  Wat- 
terson  v.  E.  L.  Bonner  Co.  19  Mont.  554, 
6:  Am.  St.  Rep.  527,  48  Pac.  1108;  State 
ex  rel.  Kahoon  v.  Krumpus,  13  Neb.  321, 
U  X.  W.  409;  Galligher  v.  Smiley,  28  Neb. 
189.  26  Am.  St.  Rep.  319,  44  n'  W.  187; 
Palmer  v.  Sawyer,  74  Neb.  108,  103  N.  W. 
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1088,  12  Ann.  Cas.  715;  Lozo  v.  Sutherland, 
38  Mich.  108;  Gregg  v.  Bostwick,  33  Cal. 
220,  91  Am.  Dec.  637 ;  Laughlin  v.  Wright, 
63  Cal.  116;  Thompson,  Homestead  &  Ex- 
emption, §  130;  Pryor  v.  Stone,  19  Tex. 
371,  70  Am.  Dec.  341;  Brooks  v.  Hyde,  37 
Cal.  372;  Watts  v.  Gordon,  65  Ala.  546; 
Spencer  v.  Geissman,  37  Cal.  96,  99  Am. 
Dec.  248. 

In  order  to  establish  an  abandonment  of 
a  homestead,  there  must  be  an  intention 
to  change  the  residence  and  an  actual 
change. 

Quigley  v.  McEvony,  41  Neb.  73,  59  N. 
W.  767 ;  Y'orey  v.  Schuster,  44  Neb.  269,  02 
N.  W.  470;  Mallard  v.  First  Nat,  Bank, 
40  Neb.  784,  59  N.  W.  511;  National  Bank 
V.  Chamberlain,  72  Neb.  469,  100  N.  W.  943; 
Barrett  v.  Wilson,  102  111.  302;  Dunn  v. 
Buckley,  50  Wis.  190,  14  N.  W.  67. 

The  wife  cannot  execute  any  instrument 
creating  a  lieii  upon  or  a  conveyance  of 
the  homestead. 

Wallace  v.  Travelers'  Ins.  Co.  54  Kan. 
4*2,  26  L.R.A.  806,  45  Am.  St.  Rep.  288,  38 
Pac.  489;  Minnesota  Stoneware  Co.  v.  Mc- 
Crossen,  110  Wis.  318,  84  Am.  St.  Rep.  927, 
85  N.  W.  1019;  Pool  v.  Gerrard,  0  Cal.  71. 
G5  Am.  Dec.  481 ;  Dickinson  v.  McLane,  57  N. 
H.  31;  Ott  V.  Sprague,  27  Kan.  620;  Hart 
V.  Church,  126  Cal.  471,  77  Am  St.  Rep. 
195,  58  Pac.  910,  59  Pac.  296;  Seiffert  & 
W.  Lumber  Co.  v.  Hartwell,  94  Iowa,  576, 
58  Am.  St.  Rep.  413,  63  N.  W.  333;  Duncan 
V.  Moore,  67  Miss.  136,  7  So,  221;  Alvis 
V.  Alvis,  123  Iowa,  546,  99  N.  W.  160; 
Solt  v.  Anderson,  71  Neb.  826,  99  N.  W. 
678. 

Estoppel  will  not  supply  the  want  of 
power  or  make  valid  an  act  prohibited  by 
express   provision    of   law. 

Whitlock  v.  Gosson,  35  Neb.  829,  53  N. 
W.  800;  Davis  v.  Thomas,  66  Neb.  26,  92 
N.  W.  187;  Weatherington  v.  Smith,  77 
Neb.  363,  13  L.R.A.  (N.S.)  430,  124  Am. 
St.  Rep.  855,  109  N.  W.  381,  112  N.  W.  381. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  to  foreclose  a  contract  for 
the  purchase  of  a  5-acre  tract  of  land  in 
Douglas  county.  The  instrument  was 
dated  November  9,  1904.  The  City  Sav- 
ings Bank,  plaintiff,  was  vendor,  and 
Emma  V.  Thompson  was  vendee.  She 
agreed  to  pay  for  the  land  $1,000  in  month- 
ly instalments,  and  plaintiff  promised  to 
furnish  her  $1,000  to  improve  it,  and  did 
so.  When  the  contract  was  executed,  she 
was  living  with  her  husband  and  five 
children  in  a  two-story  frame  house  on  a 
lot  in  Omaha  about  three  fourths  of  a 
mile  from  the  land  purchased.  Pursuant 
to  the  terms  of  the  agreement,  the  money 
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furnished  to  her  by  plaintiiT  was  expended 
under  her  orders  in  moving  to  and  upon 
the  5-acre  tract  the  family  dwelling  house 
in  Omaha,  and  in  paying  for  carpenter 
work,  plastering,  painting,  and  masonry, 
and  in  making  other  improvements  on  the 
new  premises.  The  house  was  moved  while 
the  family  occupied  it,  and  it  continued  to 
be  their  home.  The  purchase  price  of 
$1,000,  the  $1,000  to  be  furnished  for  the 
improvement  of  the  tract,  and  interest  on 
both  items,  amounting  to  $1,011.72,  were 
included  in  the  contract  as  purchase  money, 
to  be  paid  in  monthly  instalments  of  $24 
each,  with  the  exception  of  the  last,  which 
was  $35.72,  due  May  1,  1915.  For  each  of 
the  monthly  instalments,  125  in  all,  ven- 
dee gave  her  note,  the  aggregate  being 
$3,011.72.  Notes  1  to  32  inclusive  were 
paid.  The  note  due  September  1,  1907, 
and  the  rest  of  the  notes,  are  unpaid.  Ven- 
dee died  November  1,  1908: 

The  defendants  are  her  husband,  her  chil- 
dren, and  the  administrator  of  her  estate. 
Defendant  John  G.  Thompson,  husband  .of 
the  deceased  vendee,  answered  and  adduced 
evidence  tending  to  prove  that  he  had  con- 
structed the  house  moved  from  the  lot  in 
Omaha  to  the  5-acre  tract;  that  its  value 
when  moved  was  about  $2,000;  that  he 
lived  in  it  with  his  family  while  it  was 
being  moved,  and  continued  to  occupy  it 
as  a  home  at  the  new  location;  that  before 
and  after  it  was  moved,  and  during  the 
time  of  the  removal,  it  was  his  homestead; 
that  he  did  not  execute  or  acknowledge  his 
wife's  contract  of  purchase,  but  refused  to 
do  so;  that  he  did  not  convey,  encumber,  or 
release  his  homestead  interest  in  his  dwell- 
house,  within  the  meaning  of  the  statute 
which  declares:  "The  homestead  of  a  mar- 
ried person  cannot  be  conveyed  or  encum- 
bered unless  the  instrument  by  which  it  is 
conveyed  or  encumbered  is  executed  and  ac- 
knowledged by  both  husband  and  wife." 
Comp.  Stat.  1911,  chap.  36,  §  4.  To  show 
the  real  nature  of  the  transactions  between 
his  wife  and  plaintiff,  he  also  pleaded  the 
following  as  part  of  the  original  contract, 
John  F.  Flack,  by  whom  it  was  executed  on 
behalf  of  the  City  Savings  Bank,  being 
treasurer  thereof: 

Omaha,  Neb.,  Nov.  8,  1904. 
Mr.  John  C.  Thompson,   City, 

Dear  Sir: — 

In  connection  with  the  contract  which 
you  have  entered  into  with  the  City  Savings 
Bank  for  the  purchase  of  the  nortli  ^  of  the 
N.  W.  i  of  the  N.  E.  i  of  the  S.  W.  i  of 
section  32-16-13,  it  is  hereby  understood 
that  $1,000  is  to  be  advanced  to  you  for 
the  purpose  of  moving  your  residence,  which 
is  now  on  40th  avenue  near  Grand  avenue. 
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onto  this  property,  the  carpenter  work, 
plastering,  painting,  and  brickwork  on  said 
property  to  be  paid  from  this  $1,000  re- 
maining due  you;  also  the  well,  fruit  trees, 

etc.,  amounting  to  about  $ ,  and  about 

$ ^to  be  used  for  the  purchase  of  live 

stock  and  machinery  to  do  the  work  on 
said  place;  and  that  we  will  not  charge  you 
interest  on  this  money  advanced  until  such 
cime  as  it  is  paid  out. 

John  F.  Flack. 

Plaintiff  asserts  that  the  entire  unpaid 
debt  evidenced  by  the  notes  is  purchase 
money,  and  consequently  is  the  first  lien 
on  the  land  and  on  all  the  improvements 
thereon.  The  trial  court,  however,  took  a 
different  view  of  the  case,  and  decreed  that 
the  purchase  price  was  $1,000  only;  that 
the  sum  of  $1,000  advanced  for  the  moving 
of  the  house  and  for  the  making  of  other 
improvements  was  a  loan  to  vendee,  and 
no  part  of  the  purchase  price;  that  all 
payments  of  principal  and  interest  included 
in  the  canceled  notes  be  applied  to  the  pur- 
chase price,  leaving  due  thereon  a  balance 
of  $381.32,  wliich  is  the  first  lien  on  the 
land,  but  not  on  the  improvements;  that 
the  husband  and  children  of  vendee  have 
a  homestead  interest  in  the  house  and  out- 
buildings to  the  extent  of  $2,000,  which,  as 
to  improvements,  is  superior  to  all  other 
claims  or  liens;  that  the  homestead  inter- 
est of  $2,000  attached  to  the  land  when 
the  house  was  moved  thereon,  November  24, 
1904,  and  is  inferior  only  to  plaintiff's 
lien  for  the  balance  of  the  purchase  price, 
$381.32;  that  plaintiff  has  also  a  lien  on 
the  5-acre  tract  for  $1,483.44;  that  the  land 
and  tlie  improvements  thereon  be  sold,  "pro- 
vided said  premises  shall  be  sold  for  more 
than  enough*'  to  pay  costs,  taxes,  the  home- 
stead right  of  $2,000,  and  the  amount  of 
plaintiff's  first  lien;  that  in  case  of  a  sale, 
the  proceeds  be  applied,  first,  to  costs  and 
taxes;  second,  to  the  homestead  interest 
of  $2,000;  third,  to  plaintiff's  first  lien  of 
$381.32;  and  the  balance,  on  order  of  the 
court,  to  the  other  lien  of  plaintiff.  From 
this    decree    plaintiff    has    appealed. 

There  is  no  dispute  about  any  material 
fact.  The  effect  of  the  homestead  interest 
of  defendants  on  the  contract  of  purchase, 
under  the  circumstances  of  the  case,  is  the 
controlling  question.  Except  for  that  in- 
terest, plaintiff^s  right  to  a  strict  foreclo- 
sure for  the  unpaid  debt  would  be  obvious. 
Plaintiff  insists  that  the  money  advanced 
to  the  vendee  for  improvements  went  into 
the  property  with  the  knowledge  and  con- 
sent of  her  husband,  and  that  her  indebted- 
ness under  the  terms  of  her  contract  is 
purchase  money,  within  tlie  meaning  of 
the  law  that  a  contract  for  the  purchase 
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of  land,  or  a  mortgage  given  by  a  wife  to 
Hcure  unpaid  purchase  money,  1b  valid 
•ecarity,  though  not  signed  by  the  hus- 
band, notwithstanding  the  property  was 
purchased  for  and  occupied  as  a  homestead. 
Prout  T.  Burke,  61  Neb.  24,  70  N.  W.  512. 
The  statutory  provision  is  that  the  home- 
stead is  subject  to  sale  in  satisfaction  of 
a  judgment  obtained  on  a  vendor's  lien. 
Comp.  Stat  1911,  chap.  36,  §  3. 

The  fallacy  in  plaintiff's  argument  is 
thst  the  money  advanced  for  improvements 
is  Dot,  as  to  the  homestead  right  under 
the  facts  disclosed,  a  part  of  the  purchase 
price  of  the  land.  It  is  true  that. vendee 
in  her  contract  treated  her  entire  indebted- 
ness as  purchase  money,  but  her  husband 
did  not  join  in  the  contract.  In  so  far 
ai  his  homestead  interests  were  concerned, 
he  had  a  right  to  defend  the  foreclosure 
toit  in  the  light  of  the  actual  transactions. 
When  his  wife  bought  the  land,  there  were 
no  improvements  on  it.  His  own  house, 
after  it  was  moved,  was  the  first  improve- 
ment on  the  5-acre  tract,  and  the  money 
foniished  by  plaintiff  for  improvements  was 
sabaequently  paid  out.  In  Smith  v.  Lackor, 
23  Minn.  454,  the  supreme  court  said: 
'*A  debt  incurred  for  lumber  to  build  a 
dwelling  house  on  a  lot  held  under  a  con- 
tract of  purchase,  and  claimed  and  occu- 
1i led  as  a  homestead,  represents  no  part  of 
tnp  purchase  money  of  such  homestead." 
Tnd^r  the  laws  of  this  state,  the  homestead 
'<  exempt  from  judgment  liens  and  from 
^^(Mnition  and  forced  sale,  except  for  debts 
•^'urpd  by  mechanics,'  laborers,'  and  vend- 
f.rs'  liens,  and  for  debts  secured  by  mort- 
w?e  executed  by  both  husband  and  wife  or 
tn  unmarried  claimant.  Comp.  Stat.  1911, 
mp.  36.  $  3;  Fox  V.  McClay,  48  Neb.  820, 
«:  V  W.  888. 

The  evidence  is  conclusive  that  the  hus- 
Und  did  not  execute  the  contract  of  sale, 
(lit  refused  to  sign  it.  He  abandoned  his 
Umestead  on  the  lot  in  Omaha  as  soon  as 
His  house  was  removed  therefrom.  During 
the  removal  it  was  occupied  by  himself  and 
familv  with  the  definite  intention  of  mak- 
ioe  it  their  home  when  located  on  the  land 
fnrchased.  That  purpose  was  carried  out. 
I  be  homestead,  therefore,  was  changed 
from  the  old  location  to  the  new.  Ma- 
Tiire  ▼.  Hanson,  105  Iowa,  215,  74  N.  W. 
*7(S.  The  statute  makes  "the  dwelling  house 
in  which  the  claimant  resides"  an  essen- 
tial part  of  the  homestead.  Comp.  Stat. 
■^li,  chap.  36,  §  1.  The  homestead  may 
^  sold  and  a  new  one  selected.  For  the 
Period  of  six  months  the  proceeds,  like  the 
honwsti^ad  itself,  are  entitled  to  protection 
^rom  logal  process.  Comp.  Stat.  1911, 
'•nap.  36,  §§  13,  16.     If  the  proceeds  of  the 
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sale  of  a  homestead  are  protected  in  cur- 
rency and  in  other  forms  of  property,  the 
dwelling  house,  which  is  an  essential  part 
of '  the  exempt  property,  is  certainly  en- 
titled to  the  same  protection  when  claimed 
as  exempt  and  occupied  as  a  homestead  in 
a  new  location.  Did  the  husband  of  ven- 
dee, by  permitting  his  dwelling  house  to 
be  moved  on  the  land  purchased  by  his  wife 
from  plaintiff,  subject  his  homestead  inter- 
est to  a  lien  for  the  money  furnished  to 
her  for  improvements?  If  his  homestead 
interest  in  the  house  was  charged  with  a 
lien  in  favor  of  plaintiff  for  the  money  ad- 
vanced for  improvements,  that  result  was 
not  accomplished  by  any  instrument  "ex- 
ecuted and  acknowledged  by  both  husband 
and  wife,"  as  required  by  statute.  Plain- 
tiff knew  that  he  refused  to  sign  the  con- 
tract. That  part  of  the  agreement  pleaded 
by  defendants  refers  to  the  house  as  the 
residence  of  vendee.  Since  the  money  fur- 
nished to  her  for  improvements  is  not  a 
part  of  the  purchase  money,  since  her  hus- 
band did  not  execute  or  acknowledge  the 
contract  of  purchase,  since  he  retained 
and  asserted  his  homestead  interest  in  his 
house  after  it  was  removed,  and  since  ho 
occupied  it  as  such  in  the  new  location 
with  plaintiff's  knowledge  of  the  facts, 
a  vendor's  lien  for  the  money  advanced  for 
the  improvements,  as  distinguished  from 
purchase  money,  did  not  attach  to  the 
homestead.  This  conclusion  is  not  demand- 
ed by  the  principles  of  justice  governing 
courts  of  equity  independently  of  statute, 
but  there  does  not  seem  to  be  any  way  to 
avoid  it  without  doing  violence  to  the 
homestead  laws. 

The  decree,  however,  is  erroneous  in  sub* 
jecting  plaintiff's  lien  for  unpaid  purchase 
money  to  the  hopiestead  interest  in  the  im- 
provements. When  the  husband  of  vendee 
permitted  her  to  move  his  house  onto  the 
land  purchased,  he  knew  the  surrounding 
circumstances,  lie  had  discussed  with  plain- 
tiff the  terms  of  the  contract.  He  knew 
that  plaintiff  had  a  valid  purchase  money 
lien  for  $1,000  on  the  land  before  his  house 
was  moved  onto  it.  He  could  not  lawfully 
disturb  that  lien,  or  interfere  with  plain- 
tiff in  enforcing  it,  by  permanently  attach- 
ing his  house  to  the  land.  By  that  act  he 
subjected  his  improvements  to  the  vendor's 
lien,  which,  under  the  circumstances  of  this 
case,  is  by  statute* made  superior  to  the 
homestead.  The  decree  should  have  pro- 
vided, without  condition,  for  the  sale  of 
both  land  and  improvements  to  satisfy 
the  amount  due  plaintiff  for  purchase 
money,  and  interest  thereon,  taxes,  and 
costs  of  suiti 
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It  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  the  District 
Court  to  modify  the  decree  to  conform  to 
the  views  here  expressed.  Defendants  .will 
be  required  to  pay  the  costs  in  this  court. 

Barnes,  J.,  concurring: 

The  policy  of  the  law  is  to  preserve  the 
homestead  for  the  use  of,  and  to  furnish 
shelter  for,  the  family,  and  it  therefore 
contains  the  wise,  just,  and  humane  provi- 
sion that  the  homestead  can  be  encumbered 
only  by  a  contract  in  writing  signed  and 
acknowledged  by  both  husband  and  wife. 
In  this  case  the  husband  refused  to  waive 
his  right  or  encumber  his  homestead,  and 
his  wisdom  and  forethought  seem  to  be 
fully  justified  by  the  record. 

It  appears  that  the  wife  is  dead,  and,  if 
the  view  expressed  in  the  dissenting  opin- 
ion should  prevail,  the  plaintiff  would  be 
allowed  to  deprive  the  defendant  and  his 
family  of  their  home  for  the  repayment  of 
the  money  advanced  by  it  to  improve  the 
property  in  question.  For  this  the  law 
gives  the  plaintiff  no  lien.  It  is  true  that 
the  materialman  and  a  contractor  who 
performed  labor  and  furnished  material 
for  that  purpose  could  have  obtained  a 
lien  on  the  homestead  therefor,  but  the  law 
makes  no  provision  for  such  a  lien  in  favor 
of  one  who  advances  money  with  which  to 
pay  for  such  improvements. 

It  is  suggested  in  the  dissenting  opinion 
that  the  sole  ground  of  defendant's  refusal 
to  sign  the  contract  was  to  avoid  a  personal 
liability.  This  suggestion  does  not  seem 
to  be  supported  by  the  record.  On  the 
contrary,  his  refusal  must  have  been  made 
in  anticipation  of  the  situation  which  now 
confronts  him;  that  of  having  the  home 
for  himself  and  family  swept  away  by  the 
plaintiff's  demands.  I  am  therefore  of  opin- 
ion that  the  views  expressed  by  the  ma- 
jority of  the  court  are  correct. 

Again  it  may  be  assumed  that  the  prop- 
erty is  of  sufficient  value  to  satisfy  the 
plaintiff's  claim  without .  resorting  to  the 
homestead,  which  should  not  be  sacrificed 
for  that  purpose. 

Sedgwick,  J.,  dissenting: 

The  policy  of  our  law  is  to  encourage  the 
improvement  of  homesteads.  There  are  no 
restrictions  placed  upon  adding  to,  improv- 
ing, or  beautifying  the  homes  of  the  people. 
If  this  plaintiff  had  removed  defendant's 
house  for  them,* and  placed  it  on  this  new 
homestead,  and  had  repaired  the  house  and 
otherwise  improved  and  beautified  it,  the 
plaintiff  could  have  filed  a  lien  for  the 
amount  so  expended,  and  tlie  homesteud 
would  be  liable  for  it.  In  this  case  the 
plaintiff  had  no  occasion  to  file  a  lien  be- 
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cause  it  had  already  a  contract  with  the 
owner  of  the  fee  for  the  very  thing  for 
which  the  law  would  have  allowed  it  tp  file 
a  lien,  to  wit,  for  improvements  made  to 
their  home.  It  was  not  necessary  to  hare 
a  contract  for  this  purpose  with  anyone 
except  the  owner  of  the  fee. 

The  husband  refused  to  sign  the  contract. 
He  did  not  own  the  fee  in  the  land,  and 
did  not  want  to  make  himself  personally- 
liable  for  the  purchase  price.  The  property 
itself  was  good  for  it,  and,  if  that  is  not 
enough  without  making  the  husband  also 
personally  liable,  they  might  get  along  with 
the  old  home.  There  seems  to  have  been  no 
other  reason  for  his  refusing,  as  his  signa- 
ture was  of  no  importance  upon  the  con- 
tract except  to  make  him  personally  liable 
for  the  additions  they  were  making  to  their 
homie.  He  says  that  the  house  was  his. 
He  has  consented  to  attach  it  to  his  wife's 
real  estate  and  make  it  a  part  thereof; 
he  says  that  the  house  was  moved  and 
made  a  part  of  his  wife's  real  estate  with- 
out his  consent.  If  he  had  not  consented 
to  it,  it  would  never  have,  been  moved, 
and  if  he  objected  to  having  so  good  u 
home  as  his  wife  seems  to  have  been  trying 
to  provide  for  him,  and  did  not  want  the 
building  used  for  that  purpose,  he  should 
have  said  so  at  the  time.  This  he  did  not 
do,  and  he  ought  certainly  now  to  be  held 
to  have  consented  to,  and  to  have  partici- 
pated in,  .making  the  house  a  part  of  the 
real  estate  and  their  home,  and  adding  to 
it  the  improvements  that  were  made.  If 
lie  consented  to  the  improvements,  and  the 
wife,  who  held  the  legal  title,  agreed  that 
they  should  be  a  charge  upon  the  property, 
and  he  has  been  for  these  years  enjoying 
the  benefit  of  those  improvements,  the  pol- 
icy of  the  law  is  to  charge  them  upon  the 
homestead.  He  knew  that  his  wife  had 
contracted  to  make  these  improvements  a 
charge  upon  the  homestead,  and,  knowing 
that,  he  moved  his  house  upon  his  wife's 
land,  made  it  a  part  of  the  real  estate  to 
be  charged  with  the  improvements,  and 
adopted  it  as  their  homestead.  The  im- 
provements were  made,  and  he  is  enjoying 
them  as  his  home. 

If  I  buy  a  lot  upon  which  to  make  a  home, 
for  $1,000,  with  the  agreement  that  the 
party  from  whom  I  buy  it  shall  fill  it  up 
to  grade  at  an  expense  of  $500,  and  that 
I  will  pay  $1,600  for  all  improved,  the  fill- 
ing up  of  the  grade  is  as  much  a  part  of  the 
property  purchased  as  is  the  original  lot. 
So,  if  I  contract  for  a  lot  and  agree  that 
certain  improvements  or  additions  shall  be 
made  thereto,  and  that  I  will  pay  so  much 
for  the  lot  and  the  improvements,  the 
amount  that  I  pay  towards  the  improve- 
ments is  as  much  the  purchase  price  of  the 


1912. 


CITY  SAV.  BANK  v.  THOMPSON. 


05 


lot  as  though  the  improvements  had  been 
made  before  I  thought  of  making  any  con- 
tract:  and  that  seems  to  me  to  be  precisely 
this 


Reew,  Ch.  J.,  and  Hamer,  J,,  concur  in 
this  dissent. 


WASHINGTON    SUPREME    COURT. 
(Department   No.    2.) 

STATE  OF  WASHINGTON 

V. 

F.  B.  COUNORT,   Appt. 

•(—  Wash.  — ,  124  Pac.  Oio!) 

Indictment  —  failure  to  send  child  to 
sciiool  —  sufHciency. 

1.  An  information  for  failure  to  send  a 
child  to  a  public  or  private  school  as  re- 
quired by  statute  is  not  insufficient  because 
It  uses  the  word  "approved"  before  "pri- 
vate.'*  if  the  statute  makes  the  offense  fail- 
ure to  send  the  child  to  a  public  or  private 
K'booL 

Sciiool    —    coimpnisory    attendance    — 
leaching  at  home. 

2.  Attempted  instruction  at  home  does 
not.  unless  a  regular  school  is  maintained 
there,  comply  with  a  statute  requiring  par- 
ents or  guardians  to  send  their  children  to 
public  or  private  schools. 

Erfdence  —  exclnsion  —  combined  ques- 
tions —  waiver. 

3.  No  objection  can  be  made  to  a  ruling 
eicluding  a  question  uniting  two  in  one,  if, 
after  securing  leave  to  separate  them,  no 
further  attempt  is  made  to  ask  the  portion 
of  the  question  which  was  proper. 

Appeal  ^  instructions  —  generality. 

4.  An  exception  to  each  and  every  one  of 
th^  instructions  is  too  general  to  be  avail- 
able on  appeal. 

(July  19,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  convicting  him  of  violating  the 
school  law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    Donald     Downie     and     Moye 
Wicks  for  appellant. 

Messrs.  John  Li,  Wiley,  George  R. 
Lovejoy,  and  M.  E.  Joseph  for  the  State. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  convicted  of  a  violation  of 
the  school  law  in  neglecting  and  refusing 
to  cause  his  children,  between  the  ages  of 
eight  and  fifteen  years,  to  attend  the  pub- 
lic school  of  the  district  in  which  he  resides, 
or  any  approved  private  school,  without  ob- 
taining an  excuse  for  such  failure  and  neg- 
lect to  attend  from  the  county  superintend- 
ent of  schools.  From  such  conviction  he  ap- 
peals. 

The  first  error  assigned  is  that  the  in- 
formation does  not  charge  a  crime.  The 
statute  under  which  the  information  is 
drawn  is  §  4714,  Rem.  &  Bal.  Code:  "All 
parents,  guardians,  and  other  persons  in 
this  state  having,  or  who  may  hereafter 
have,  immediate  custody  of  any  child  be- 
tween eight  and  fifteen  years  of  age  (being 
between  the  eighth  and  fifteenth  birthdays ) , 
.  .  .  shall  cause  such  child  to  attend  the 
public  school  of  the  district  in  which  the 
child  resides,  for  the  full  time  when  such 
school  may  be  in  session,  or  to  attend  a 
private  school  for  the  same  time,  unless  the 
superintendent  of  the  schools  of  the  district 
in  which  the  child  resides,  if  there  be  such 
a  superintendent,  and  in  all  other  cases  the 
county  superintendents  of  common  schools, 
shall  have  excused  such  child  from  such 
attendance,  because  the  child  is  physically 
or  mentally  unable  to  attend  school,  or  has 
already  attained  a  reasonable  proficiency  in 
the  branches  required  by  law  to  be  taught  in 
the  first  eight  grades  of  the  public  schools  of 


Sote.  ^  What  instruction  constitutes 
compiiance  tcith  compulsory  educa- 
tion statute. 

A  parent  who  sends  his  child  to  the  home 
of  a  competent  school  teacher,  to  receive 
instruction  in  the  same  branches  and  for 
the  same  period  as  given  in  the  public 
schools,  complies  with  the  law  requiring  at- 
tendance at  a  public,  private,  or  parochial 
Khool,  though  such  teacher  was  not  the 
liolder  of  a  teacher's  license,  and  did  not  de- 
sire to  receive  or  attempt  to  get  other  pu- 
pils. State  V.  Peterman,  32  Ind.  App.  665, 
TO  X.  E.  .550.  The  court  said:  "A  school, 
in  the  ordinary  acceptation  of  its  meaning, 
r*  a  place  where  instruction  is  imparted  to 
tbe  young.  If  a  parent  employs  and  brings 
into  his  residence  a  teacher  for  the  purpose 
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of  instructing  his  child  or  children,  and  such 
Instruction  is  given  as  the  law  contemplates, 
the  meaning  and  spirit  of  the  law  has  been 
fully  complied  with.  This  would  be  the 
school  of  the  child  or  children  so  educated, 
and  would  be  as  much  a  private  school  as 
if  advertised  and  conducted  as  such.  We  do 
not  think  that  the  number  of  persons, 
whether  one  or  many,  makes  a  place  where 
instruction  is  imparted  any  less  or  more  a 
school."  After  referring  to  the  decision  up- 
holding the  constitutionality  of  the  statute, 
the  court  continued:  "Its  purpose  is  *to 
secure  to  the  child  the  opportunity  to  ac- 
quire an  education,'  which  the  welfare  of 
the  child  and  the  best  interests  of  society 
demand.  The  result  to  be  obtained,  and 
not  the  moans  or  manner  of  obtaining  it, 
was  the  goal  which  the  lawmakers  were  at- 
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this  state  as  provided  by  the  course  of 
study  of  such  school,  or  for  some  other  suffi- 
cient reason.  Proof  of  absence  from  public 
schools  or  approved  private  school  shall  1^ 
prima  facie  evidence  of  a  violation  of  this 
section."  If  we  understand  the  objection 
made  to  the  information,  it  is  the  use  of 
the  word  "approved"  in  charging  the  neglect 
or  refusal  to  permit  the  children  to  attend 
an  "approved  private  school."  We  can  see 
no  objection  to  the  use  of  this  word.  The 
statute  does  not  in  the  first  instance  pro- 
vide that  the  private  school  shall  be  an  ap- 
proved one.  The  gist  of  the  offense  is  in  the 
failure  to  attend  any  school,  either  public 
or  private,  without  having  obtained  an  ex- 
cuse for  such  failure  from  the  superintend- 
ent of  schools.  The  information  clearly 
charges  this  refusal,  and  is  sufficient. 

The  main  assignments  of  error  are  in  the 
admission  and  rejection  of  testimony,  and, 
as  they  all  go  to  the  same  contention,  they 
may  be  discussed  together.  The  theory  of 
appellant  in  this  connection  is  that  it  would 
be  a  defense  to  this  charge  to  show  that 
he  is  experienced  as  a  teacher  and  qualified 


I  to  teach  all  branches  required  to  be  taught 
in  the  public  schools  of  this  state,  and 
that  he  maintains  a  private  school  at  his 
home  for  the  instruction  of  his  own  chil- 
dren. We  have  no  doubt  many  parents  are 
capable  of  instructing  their  own  children, 
but  to  permit  such  parents  to  withdraw 
their  children  from  the  public  schools,  with- 
out permission  from  the  superintendent  of 
schools,  and  to  instruct  them  at  home,  would 
be  to  disrupt  our  common  school  system,  and 
destroy  its  value  to  the  state.  This  statute 
recognizes  that  adequate  private  schools  may 
be  maintained  in  any  district  to  which  par- 
ents may  send  their  children  without  any 
violation  of  the  law,  and  it  would  be  a  good 
defense  to  show  attendance  at  such  private 
school  for  the  required  time.  We  do  not 
think  that  the  giving  of  instruction  by  a 
parent  to  a  child,  conceding  the  competency 
of  the  parent  to  fully  instruct  the  child  in 
all  that  is  taught  in  the  public  schools,  is 
within  the  meaning  of  the  law  "to  attend  a 
private  school."  Such  a  requirement  means 
more  than  home  instruction.  It  means  the 
same  character  of  school  as  the  public  school, 


tempting  to  reach.  The  law  was  made  for 
the  parent  who  does  not  educate  his  child, 
and  not  for  the  parent  who  employs  a  teach- 
er and  pays  him  out  of  his  private  purse, 
and  so  places  within  the  reach  of  the  child 
the  opportunity  and  means  of  acquiring  an 
education  equal  to  that  obtainable  in  the 
public  schools  of  the  state." 

Under  a  statute  requiring  parents  to 
cause  their  children  of  certain  ages  to  at- 
tend school  unless  they  are  under  "efficient 
instruction  in  some  other  manner,"  a  find- 
ing that  the  education  the  child  was  receiv- 
ing was  efficient  is  sufficient  to  warrant  a 
dismissal  of  the  proceedings,  without  also 
finding  that  it  is  tne  same  and  equal  to  that 
given  in  the  public  schools.  Bevan  v.  Shears 
[1911]  2  K.  B.  936,  Ann.  Cas.  1912  A,  370. 
Lord  Alverstone,  Ch.  J.,  said:  "Efficient  in- 
struction must  mean  the  effective  education 
of  that  child  whose  nonattendance  at  the 
school  of  the  education  authority  is  sought 
to  be  justified,  and  therefore  the  justices 
have  to  decide  whether  in  their  opinion  the 
child  is  being  taught  efficiently  so  far  as 
that  particular  child  is  concerned." 

Under  the  provision  of  a  statute  which 
excepted  from  its  operation  children  who 
have  attended  for  a  like  period  of  time 
a  private  day  school,  approved  by  the  school 
committee  of  the  district,  or  children  who 
have  been  "otherwise  instructed  for  a  like 
period  of  time  in  the  branches  of  learning 
required  by  law  to  be  taught  in  the  public 
schools,"  evidence  is  admissible,  on  the  trial 
of  a  prosecution  for  violation  of  the  statute, 
that  defendants'  child  had  received  instruc- 
tion in  the  branches  of  learning  required  by 
law,  in  a  private  day  school  not  approved 
by  the  school  committoe,  and  tnat  applica- 
tion to  approve  said  private  dav  school  had  i 
been  made  to  the  school  committee  and  ro-  i 
41  I..R,A,(N.S.) 


fused.  Com.  v.  Roberts,  159  Mass.  372,  34 
N.  E.  402.  The  court  said:  "The  great  ob- 
ject of  these  provisions  of  the  statutes  has 
been  that  all  the  children  shall  be  educated, 
not  that  they  shall  be  educated  in  any  par- 
ticular way.  ...  If  the  person  having 
a  child  under  his  control,  instead  of  send- 
ing him  to  a  public  school  or  to  a  private 
day  school  approved  by  the  school  commit- 
tee, prefers  to  have  him  instructed  other- 
wise, it  will  be  incumbent  on  him  to  show 
that  the  child  has  been  instructed  for  the 
specified  period  in  the  required  branches 
of  learning,  unless  the  child  has  already  ac- 
quired them.  This  permits  instruction  in 
those  branches  in  schools  or  academies  sit- 
uated in  the  same  city  or  town  or  elsewhere, 
or  instruction  by  a  private  tutor  or  gov- 
erness, or  by  the  parents  themselves,  pro- 
vided it  is  given  in  good  faith  and  is  suf- 
ficient in  extent.  If  the  school  committee 
has  not  approved  of  a  particular  school, 
or  has  expressly  refused  to  approve  of  it, 
then  the  person  having  control  of  a  child, 
if  he  sends  the  child  to  that  school,  must 
take  the  responsibility  of  being  able  to 
prove  that  he  has  been  sufficiently  and  prop- 
erly instructed  there.  He  has  no  such  re- 
sponsibility, if  he  sends  the  child  to  a  pri- 
vate day  school  approved  by  the  school  com- 
mittee." 

Under  a  provision  that  the  statute  shall 
not  apply  to  children  who  are  instructed  for 
a  like  period  of  time  by  a  "legally  quali- 
fied governess  or  private  teacher  in  the 
family,"  it  is  not  necessary  that  such  teach- 
er should  be  the  holder  of  a  teacher's  cer- 
tificate issued  by  the  school  authorities,  as 
is  required,  of  those  teaching  in  the  public 
schools.  Com.  v,  McCuIlough,  28  Pa.  Co. 
Ct.  177.  A.  L.  R, 
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a  regnlmr  organized  and  existing  institu- 
tion, making  a  business  of  instructing  chil- 
dren of  sehool  age  in  the  required  studies, 
aod  for  the  full  time  required  by  the  laws 
of  this  state.  The  only  difference  between 
the  two  schools  is  the  nature  of  the  institu- 
tion. One  is  a  public  institution,  organized 
and  maintained  as  one  of  the  institutions  of 
the  state.  The  other  is  a  private  institu- 
tion, organized  and  maintained  by  private 
inJividuals  or  corporations.  There  may  be 
a  diiTerence  in  institution  and  governmenti 
bat  the  purpose  and  end  of  both  public  and 
private  schools  must  be  the  same, — the  edu- 
cation of  children  of  school  age.  The  par- 
ent who  teaches  his  children  at  home,  what- 
ever be  his  reason  for  desiring  to  do  so,  does 
not  maintain  such  a  school.  Undoubtedly 
a  private  school  may  be  maintained  in  a 
private  home  in  which  the  children  of  the 
instructor  may  be  pupils.  This  provision  of 
tbe  law  is  not  to  be  determined  by  the 
place  where  the  school  is  nuiintained,  nor  the 
individuality  or  number  of  the  pupils  who 
attend  it^  It  is  to  be  determined  by  the  pur- 
pose, intent,  and  character  of  the  endeavor. 
Hie  evidence  of  the  state  was  to  the  effect 
that  appellant  maintained  no  school  at  his 
home;  that  his  two  little  girls  could  be  seen 
playing  about  the  house  at  all  times  dur- 
mg  the  ordinary  school  hours.  Ko  effort 
vas  made  to  refute  this  testimony.  Appel- 
lant seemed  to  be  impressed  with  the  belief 
that,  if  he  was  a  competent  and  qualified 
teacher  and  gave  instruction  to  his  children 
at  his  home,  he  maintained  a  private  school 
vithin  the  meaning  of  the  law.  Such  is  not 
1  roToplianee  with  the  law. 

We  find  no  error  in  any  ruling  of  the 
'^urt  upon  questions  propounded  to  wit- 
n^«es  for  the  state  upon  cross-examination. 
What  has  been  said  disposes  of  appellant's 
contention  in  this  regard,  except  in  one  in- 
stance, where  two  questions  were  united  in 
one,  to  which  an  objection  was  sustained, 
(.onnsel  for  appellant  then  asked  leave  to 
leparate  his  questions,  which  was  granted. 
He  then  asked  a  question  clearly  objection- 
able within  what  has  heretofore  been  said, 
bot  made  no  attempt  to  include  in  any  fur- 
ther question  the  matter  which  might  have 
^<ett  proper  in  his  first  question,  if  proper- 
ly severed  from  the  objectionable  matter. 
Not  having  availed  himself  of  the  ruling  of 
the  eourt,  appellant  cannot  now  say  error 
vaa  committed. 

Complaint  is  made  of  three  of  the  instruc- 
tions. The  only  exception  we  can  find  to 
the  instructions  ia  this:  "The  defendant  ex- 
<"?pts  to  each  and  every  of  the  instructions." 
I'hii  exception  is  too  generali  andi  under 
41  IJLA.(N.8.)  : 


the  well-settled  rule,  does  not  call  for  a  re- 
view  of  the   instructions. 
The  judgment  is  affirmed. 

Mount,    Fullerton,    Crow,    and  BUIb, 
JJ.,  concur. 
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GEORGE  MILLER,  Appt., 

V. 

J.  C.  HENRY,  County  Judge,  et  al.,  Respts. 

(—  Or.  — ,   124  Pac.   197.) 

Officer  — -  releasing  obligation  of  coun- 
ty treasurer  —  constitutionality. 

1.  A  constitutional  provision  forbidding 
laws  impairing  the  obligations  of  contracts 
does  not  prevent  the  legislature  from  re- 
leasing the  liability  of  a  county  treasurer 
upon  his  bond  for  loss  of  public  funds 
through  the  failure  of  a  bank  in  which  they 
were  deposited,  at  least  where  the  bond  runs 
to  the  state,  and  not  to  the  county. 

Same  —  uniformity  of  taxation  — -  de- 
parture from. 

2.  A  statute  releasing  the  liability  of  a 
county  treasurer  for  public  money  lost 
through  failure  of  a  bank  in  which  it  was 
deposited  does  not  violate  a  constitutional 
requirement  of  uniformity  of  taxation,  or 
that  every  law  imposing  a  tax  shall  state 

Note, -^  CanHtitutionality  of  statute  re- 
leoMng  public  ofUcer  or  His  sureties 
from,  liability  for  loss  of  public  fund, 

A  legislative  act  releasing  a  county  treas- 
urer from  liability  for  school  and  county 
funds  stolen  without  his  fault  from  a  safe 
furnished  him  by  the  county  was,  in  Pearson 
V.  State,  56  Ark.  148,  35  Am.  St.  Ref^.  91, 
19  S.  W.  499,  held  not  unconstitutional,  as 
an  appropriation  of  a  school  tax  for  a  pur- 
pose other  than  that  for  which  it  was 
levied,  nor  as  impairing  the  obligation  of  a 
contract.  The  court  proceeded  on  the  theory 
that,  as  the  act  releasing  the  treasurer  did 
not  appropriate  the  school  tax  or  any  part 
of  it,  it  did  not  contravene  that  provision 
of  the  Constitution  prohibiting  an  appro- 
priation of  a  school  tax  for  a  purpose 
other  than  that  for  which  it  was  levied; 
and  further  that  such  act  cannot  be  treated 
as  a  gift  of  property,  but  is  the  release  of 
a  claim  which,  though  legally  due,  the  leg- 
islature found  would  be  unjust  and  oppress- 
ive to  collect. 

So,  where  a  township  trustee  supplied 
funds  lost  by  reason  of  the  failure  of  a 
bank,  a  special  act  of  the  le^rislature  di- 
recting that  he  be  reimbursed  out  of  the 
township  funds  is,  in  Mount  v.  State,  90 
Ind.  29,  46  Am.  Rep.  192,  held  constitution- 
al and  valid,  and  may  be  enforced  by  man- 
damus. In  the  above  case  the  court  said: 
''It  may  be  true  that  the  policy  of  refund^ 
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distinctly  the  object  to  which  it  shall  be  ap- 
plied. 

(May  21,  1912,) 

APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Union  County 
dismissing  a  suit  filed  to  enjoin  the  cancela- 
tion of  a  claim  against  a  county  treasurer 
for  money  lost  while  under  his  care  through 
the  failure  of  a  bank  in  which  it  was  de- 
posited.   Affirmed. 

Statement  by  McBrlde,  J.: 

In  the  year  1908,  John  Frawley,  treasurer 
of  Union  county,  had  on  deposit  in  the 
Farmers  &  Traders'  National  Bank  of  La 
Grande  the  sum  of  $21,146.31  of  county 
funds.    The  bank  failed,  and  a  receiver  was 


appointed  by  the  comptroller  of  currency 
to  wind  up  its  affairs.  In  the  end  deposi- 
tors, including  Frawley,  received  55  per 
cent  of  their  claims,  leaving  $9,515.84  un- 
paid, and  for  which  Frawley  and  his  bonds- 
men were  liable  to  the  county.  The  legis- 
lature passed  an  act  in  1911  authorizing 
and  directing  the  county  court  of  Union 
county  to  cancel  any  claim  against  the 
treasurer  or  his  bondsmen  on  account  of 
such  liability,  and  to  refund  any  amount 
paid  by  him  to  the  county  by  reason  tljere- 
of.  The  preamble  to  the  statute  recites  at 
length  the  deposit  of  the  money,  the  fail- 
ure of  the  bank,  and  sets  forth  that  the 
county  authorities,  over  the  protest  of  the 
treasurer,  refused  to  demand  the  funds  from 
the  receiver,  but  allowed  them  to  be  con- 


ing money  to  an  officer  who  has  lost  it  by 
the  failure  of  a  bank  is  a  vicious  one,  and 
to  be  condemned,  but  it  tiffords  no  ground 
for  overturning  a  legislative  enactment. 
.  .  .  Township  business  cannot  be  regu- 
lated by  special  or  local  laws,  but  a  law  re- 
quiring reimbursement  to  an  officer  is  not 
a  regulation  affecting  township  business;  it 
is  an  act  granting  special  relief  in  a  par- 
ticular case.  .  .  .  Reimbursing  a  pub- 
lic officer  for  the  loss  of  public  funds  oc- 
curring while  he  is  engaged  in  discharging 
public  official  duties  cannot  be  deemed  an 
appropriation  to  private  purposes." 

Nor  is  a  curative  act  legalizing  the  ac- 
tion of  a  board  of  supervisors  in  releasing 
from  liability  a  county  treasurer  and  sure- 
ties for  funds  lost  by  failure  of  a  bank  un- 
constitutional as  conferring  special  bene- 
fit or  immunity  upon  a  particular  individu- 
al, or  as  making  an  appropriation  to  a  pri- 
vate individual.  McSurely  v.  McOrew,  140 
Iowa,  163,  132  Am.  St.  Rep.  248,  118  N,  W. 
415. 

So,  an  act  releasing  the  treasurer  of  a 
school  district  and  his  sureties  from  the 
payment  of  public  money  stolen  without  his 
fault,  and  directing  a  tax  against  the  spe- 
cial school  district  to  supply  the  deficit,  was, 
in  Board  of  Education  v.  McLandsborough, 
36  Ohio  St.  227,  38  Am.  Rep.  582,  held  not 
to  violate  any  provision  of  the  state  Consti- 
tution, nor  a  provision  common  to  both 
state  and  Federal  Constitutions,  against 
impairing  the  obligation  of  contracts.  In 
the  al>ove  case,  it  is  said  that  People  ex 
rel.  Gale  v.  Onondaga  and  Bristol  v.  John- 
son, infra,  where  such  a  release  by  the  legis- 
lature was  forbidden,  were  placed  entirely 
on  a  provision  in  the  Micliigan  Constitution, 
which  is  not  contained  in  the  Constitution 
of  Ohio. 

But  McClelland  v.  State,  138  Tnd.  321,  37 
N.  E.  1089,  commenting  upon  and  distin- 
guishing Mount  V.  State  and  Board  of  Ed- 
ucation V.  McLandsborough,  supra,  holds 
that  a  statute  which  releases  a  township 
trustee  and  his  sureties  from  liabilitv  for 
public  funds  lost  by  failure  of  a  bank,  and 
directs  his  successor  to  make  good  to  him 
the  amount  he  had  paid  to  cover  the  loss, 
41  L.R.A.(N.S.) 


which  could  be  done  only  by  levying  a  tax 
on  the  township,  is  unconstitutional  as  tax- 
ing the  township  for  a  private,  and  not  a 
public,  purpose;  and  further  that  it  is  an 
unconstitutional  discrimination  between  citi- 
zens in  this,  that  the  act  arbitrarily  re- 
quires the  taxpayers  of  a  township  to  give 
such  trustee  a  sum  of  money,  and  fastens 
upon  the  township  and  its  taxpayers  a  debt 
for  that  amount,  for  which  it  never  gave  its 
consent  nor  contracted  a  liability.  So,  the 
above  case  holds  that  a  legislative  act  re- 
lieving a  township  trustee  and  his  sureties 
from  liability  on  a  judgment  recovered  for 
public  funds  lost  in  a  failing  bank  is  void 
as  impairing  the  obligation  of  a  contract, 
and  for  the  further  reason  that  tne  legisla- 
ture has  no  power  to  reimburse  a  public 
officer  for  money  lost  by  him  in  his  official 
capacity. 

So,  an  act  releasing  a  county  treasurer 
and  sureties  from  liability  for  loss  of  funds 
by  failure  of  a  bank  was,  in  Johnson  v. 
Randolph  County,  140  Ind.  162,  39  N.  E. 
311,  held  unconstitutional  as  impairing  the 
obligation  of  a  contract.  The  court  said: 
"The  act  could  not  have  been  any  more  vio- 
lative of  the  Constitutions,  both  state  and 
Federal,  if  it  had  provided  that  the  obli- 
gation of  the  bond  be,  and  the  same  is,  here- 
by abrogated  and  annulled.  Because,  if  the 
legislature  can  release  a  party  from  a  part 
of  the  obligation  of  his  contract,  it  can  re- 
lease him  from  all  of  it." 

And  resting  its  decision  upon  the  ruling 
of  People  ex  rel.  Gale  v.  Onondaga,  16  Mich. 
254,  that  a  legislative  act  directing  a  town- 
ship tax  to  reimburse  certain  individuals 
for  money  raised  on  their  own  credit  for 
bounty  purposes  was  unconstitutional,  in 
that  it  assumed  to  audit  and  allow  a  private 
claim  against  the  township,  it  was  held  in 
Bristol  V.  Johnson,  34  Mich.  123,  that  a 
statute  authorizing  a  tax  to  reimburse  the 
township  treasurer  for  money  paid  by  him 
to  the  townsliip  to  cover  funds  stolen  was 
unconstitutional. 

As  to  liability  on  official  bond  for  loss  of 
money  by  theft  or  bank  failure, — see  note  to 
Wilson   V.   People,  22   L.R.A.   d49. 

J.  D.  C. 
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Verted  into  the  general  funds  of  the  hank, 
and  to  be  used  in  liquidating  its  ordinary 
indebtedness,  and  that  the  treasurer  was 
not  in  any  way  responsible  for  the  failure 
of  the  bank.  This  suit  is  brought  by  a  tax- 
pa^-er  to  enjoin  the  cancelation  of  the  claim, 
t  n  the  ground  that  the  statute  (chapter  26, 
p.  42.  Laws  1911)  is  unconstitutional.  A 
demurrer  to  the  complaint  was  sustained, 
and  sn  order  entered  dismissing  the  suit, 
from  which  order  plaintiff  appeals. 

Mr.  John  S.  Hodgin,  for  appellant: 
>\hen  a  tax   is   imposed   by  the   legisla- 
ture,  it   must    be    for    the   general    public 
S[€ioA  and  the  proper  needs  of  the  goveru- 
aient. 

(ooley,  Const.  Lim.  2d  cd.  487,  404;  27 
Am.  t  Eng.  Enc.  Law,  624. 

The  legislature  cannot  take,  in  the  form 
of  a  tax,  money  of  a  citizen  and  give  it 
to  an  individual. 

Cooley,  Const.  Lim.  489,  490;  Brodhead 
▼.  Milwaukee,  19  Wis.  658,  88  Am.  Dec. 
711:  Simon  v.  Northup,  27  Or.  406,  30 
L.R.A.  171,  40  Pac.  660;  Hampshire  Coun- 
ty V.  Franklin  County,  16  Mass.  83. 

A  public  officer  holding  public  funds  is 
an  insurer  against  loss. 

United  States  v.  Prescott,  3  How.  578, 
11  L.  ed.  734. 

A  tax  cannot  be  imposed  on  any  subdi- 
Tision  of  the  state  to  pay  an  indebtedness 
or  claim  not  peculiarly  its  own,  or  raise 
money  for  any  purpose  not  peculiarly  for 
lU  benefit. 

Sanborn  v.  Rice  County,  9  Minn.  273, 
Gil.  258;   Soens  v.  Racine,  10  Wis.  271. 

Messrs.  F.  S.  Ivanltoe,  Turner  Oliver, 
and  Crawford  &  Kakin,  for  respondents: 

A  county  may  be  required,  by  legislative 
let.  to  apply  any  part  of  its  funds  raised 
by  general  taxation,  to  any  legitimate  pub* 
lie  purpose,  so  long  as  the  act  does  not  con- 
'Xin  with  some  constitutional  provision. 

Yamhill  County  v.  Foster,  53  Or.  124, 
99  Pac.  286. 

The  payment  of  a  public  debt,  where  the 
«anie  rests  simply  on  a  moral,  equitable,  or 
honorary  obligation,  is  always  recognized 
u  being  for  a  public  purpose. 

People  ex  rel.  Blanding  v.  Burr,  13  Cal. 
343:  37  Cyc.  723;  Brewster  v.  Syracuse, 
15  X.  Y.  116;  Guilford  v.  Chenango  Coun- 
ty, 13  X.  Y.  143;  Lycoming  County  v.  Union 
<  o!inty.  15  Pa.  166,  53  Am.  Dec.  575;  Unit- 
«^.i  States  v.  Realty  Co.  163  U.  8.  427,  41 
L  M.  215.  16  Sup.'ct.  Rep.  1120;  New  Or- 
■'•ans  V.  (  lark  (Jefferson  City  Gasliglit  Co. 
▼-  Hark)  95  U.  S.  644,  24  L.  ed.  621;  Board 
^i  Education  v.  McLandsborough,  36  Ohio 
^t   227.  38  Am.  Rep.  582. 

To  justify  a  court  of  equity  in  arresting 
the  payment  of  general  funds  of  tlie  county 
41  L.R.A.(X.S.) 


in  the  manner  and  for  a  purpose  specified 
and  directed  by  the  legislature,  the  absence 
of  all  possible  public  interest  in  the  pur- 
poses for  which  the  funds  are  directed  to 
be  paid  must  be  clear  and  palpable. 

Brodhead  v.  Milwaukee,  19  Wis.  624,  88 
Am.  Dec.  711;  Sharpless  v.  Philadelphia, 
21  Pa.  147,  59  Am.  Dec.  759;  United  States 
V.  Realty  Co.  163  U.  S.  427,  41  L.  ed.  215, 
16  Sup.  Ct.  Rep.  1120. 

Where  public  officers,  in  the  honest  and 
faithful  discharge  of  their  duties,  have  been 
subjected  to  loss  or  damage,  the  responsi- 
bility for  which  does  not  properly  attach 
to  themselves,  the  state  may  reimburse 
them. 

36  Cyc.  724;  Fuller  v.  Groton,  11  Gray, 
340;  Bancroft  v.  Lynnfield,  18  Pick.  666,  29 
Am.  Dec.  633 ;  Guilford  v.  Chenango  County, 
13  N.  Y.  143;  Pearson  v.  State,  56  Ark. 
148,  35  Am.  St.  Rep.  91,  19  S.  W.  499; 
Board  of  Education  v.  McLandsborough,  36 
Ohio  St.  227,  38  Am.  Rep.  582;  Mount  v. 
State,  90  Ind.  29,  46  Am.  Rep.  192 ;  Creigh- 
ton  v.  San  Francisco,  42  Cal.  446;  Sinton 
V.  Ashbury,  41  Cal.  526;  Mechem,  Off.  § 
913;  1  Dill.  Mun.  Corp.  §§  68,  75;  8  Cyc. 
943;  McSurely  v.  McGrew,  140  Iowa,  163, 
132  Am.  St.  Rep.  248,  118  N.  W.  415. 

The  act  does  not  impair  the  obligation 
of  any  contract. 

8  Cyc.  944,  946;  Essex  Public  Road  Board 
V.  Skinkle,  140  U.  S.  334,  35  L.  ed.  446,  11 
Sup.  Ct.  Rep.  790;  Tippecanoe  County  v. 
Lucas,  93  U.  S.  108,  23  L.  ed.  822;  New- 
ton V.  Mahoning  County,  100  U.  S.  548,  25 
L.  ed.  710. 

It  does  not  violate  the  tax  provisions  of 
the  Constitution. 

School  Dist.  No.  61  v.  School  Dist.  No. 
32,  53  Or.  36,  98  Pac.  523;  East  Portland 
V.  Multnomah  County,  6  Or;  63;  Crawford 
V.  Linn  County,  11  Or.  484,  6  Pac.  738; 
Dayton  v.  Multnomah  County,  34  Or.  246, 
55  Pac.  23;  Ladd  v.  Gambell,  35  Or.  397, 
59  Pac.  113. 

McBrlde,  J.,  delivered  the  opinion  of 
-the  court: 

This  case  has  been  very  fully  and  ably 
presented  by  both  parties,  and  presents  a 
situation  at  once  difficult  and  delicate, — 
difficult  because  the  courts  of  this  country 
are  not  in  accord  as  to  the  extent  to  which 
the  legislature  can  go  in  matters  of  this 
character,  and  delicate  because  we  are  called 
upon  to  pass  upon  the  constitutionality  of 
an  act  of  a  co-ordinate  branch  of  the  state 
government. 

It  may  be  premised  that  courts  will  not 
pronounce  an  act  of  the  legislature  void 
or  unconstitutional  unless  such  unconstitu- 
tionality clearly  apjiears  beyond  a  reason- 
able   doubt.      Cline    v.    Greenwood,    10    Or. 
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230;  Kadderly  v.  Portland,  44  Or  118, 
74  Pac.  710,  76  Pac.  222;  Stete  v.  Wal- 
ton, 63  Or.  567,  99  Pac.  431,  101  Pac. 
389,  102  Pac.  173;  Straw  v.  Harris,  64 
Or.  424,  103  Pac.  777. 

The  particular  provisions  of  the  Consti- 
tution to  which  the  act  in  question  is  said 
to  be  repugnant  are:  (1)  Article  1,  §  21, 
which  prohibits  the  passage  of  any  law  im- 
pairing the  obligations  of  a  contract;  (2) 
article  1,  §  32,  which  requires  that  taxation 
shall  be  equal  and  uniform;  and  (3)  article 
9,  §  3,  which  provides  that  ''no  tax  shall  be 
levied  except  in  pursuance  of  law,  and  every 
law  imposing  a  tax  shall  state  distinctly 
the  object  of  the  same,  to  which  only  it 
shall  be  applied."  We  will  consider  these 
objections  in  the  order  above  stated. 

It  is  contended  that  the  bond  of  the 
treasurer  is  a  contract  with  the  county,  and 
that  this  act  releases  him  from  the  obliga- 
tion of  the  bond,  and  therefore  impairs  the 
obligation  of  the  contract..  We  cannot  as- 
sent to  this  view  of  the  law.  A  county  is 
a  subdivision  of  the  state,  created  by  the 
legislature  for  administrative  purposes,  and 
except  as  limited  by  the  Constitution  is  sub- 
ject at  all  time&  to  legislative  control.  No 
citizen  has  any  vested  right  in  its  revenues. 
These  may  be  changed  or  diverted  from  one 
public  use  to  another  by  legislative  author- 
ity, and  no  citizen  can  complain  that  his 
contract  rights  are  thereby  impaired.  The 
legislature  might  in  the  first  instance  have 
directed  that  county  funds  be  deposited  in 
banks,  and,  in  such  event,  that  the  treasur- 
er should  not  be  liable  for  their  loss  or 
diminution.  What  the  legislature  can  do  in 
the  first  instance  it  can  afterwards  ratify. 
Its  action  does  not  involve  a  question  of 
power,  but  of  public  policy,  of  which  it 
must  be  the  sole  judge.  McSurely  v.  Mc- 
Grew,  140  Iowa,  163,  132  Am.  St.  Rep.  248, 
118  N.  W.  416,  and  cases  there  cited. 

It  may  further  be  observed  that  the  only 
bond  required  of  a  county  treasurer  is  given, 
not  to  the  county,  but  to  the  state  of  Ore- 
gon. L.  O.  L.  §  2963.  While  it  is  true 
that  a  right  to  have  the  benefit  of  the  se- 
curity, in  certain  instances,  inures  to  the 
eoun^,  yet  the  fact  that  the  legislature 
has  required  it  to  be  taken  in  the  name  of 
the  state  indicates  a  purpose  to  retain  in 
the  lawmaking  power  a  right  to  direct  in 
some  degree,  not  inconsistent  with  private 
rights,  the  instances  in  which  the  security 
mav  be  utilized  bv  its  administrative 
agents. 

The  decisions  of  the  various  courts  upon 
this  subject  are  not  harmonious,  but  it  is 
believed  that  the  great  weight  of  author- 
ity, as  well  as  the  better  reason,  is  to  the 
effect  that  the  legislature  possesses  the 
power  to  cancel  liabilities  of  officers  for 
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money  lost  by  them,  when  such  loss  was 
not  occasioned  by  their  unfaithfulness  or 
wilful  misconduct.  The  following  author- 
ities support  this  view:  37  Cyc.  724;  Mech- 
em,  Off.  §  913;  Dill.  Mun.  Corp.  3d  ed.  § 
76;  McSurely  v.  McGrew,  140  Iowa,  163, 
132  Am.  St.  Rep.  248,  118  N.  W.  415;  Pear- 
son V.  State,  66  Ark.  148,  35  Am.  St.  Rep. 
91,  19  S.  W.  499;  Mount  v.  State,  90  Ind. 
29,  46  Am.  Rep.  192;   Sinton  ▼.  Ashbury, 

41  Cal.   625;    Creighton  v.   San  Francisco, 

42  Cal.  447;  Board  of  Education  v.  Mc- 
Landsborough,  36  Ohio  St.  227,  38  Am. 
Rep.  682;  Guilford  v.  Chenango  County, 
13  N.  Y.  143;  People  ex  rel.  Blanding  v. 
Burr,  13  Cal.  343.  The  contrary  view  is 
indicated  in  the  following  cases:  Bristol 
V.  Johnson,  34  Mich.  123;  People  ex  rel. 
Gale  V.  Onondaga,  16  Mich.  264;  McClel- 
land ▼.  State,  138  Ind.  32^,  37  N.  E.  1089; 
Johnson  v.  Randolph  County,  140  Ind.  152, 
39  N.  E.  311. 

The  Michigan  cases  turn  upon  the  con- 
struction of  a  clause  in  the  Constitution  of 
that  state,  which  is  not  found  in  ours,  name- 
ly, "the  legislature  shall  not  audit  nor  al- 
low any  private  claim  or  account."  The 
numerous  decisions  of  other  states  not  hav- 
ing this  clause  in  their  fundamental  law 
are  not  referred  to  or  distinguished.  So 
it  is  plain  that  the  court  considered  the 
provision  quoted  as  controlling. 

The  next  objection  urged  is  that  the 
act  violates  the  constitutional  requirement 
that  taxation  shall  be  equal  and  uniform. 
As  the  act  proposes  no  tax  and  provides 
for  no  levy,  it  is  difficult  to  see  how  this 
objection  applies.  "Equality  in  taxation 
is  accomplished  when  the  burden  of  the  tax 
falls  equally  and  impartially  upon  all  the 
persons  and  property  subject  to  it,  so  that 
no  higher  rate  or  greater  levy  in  proportion 
to  value  is  imposed  upon  one  person  or 
species  of  property  than  upon  others  simi- 
larly situated  or  of  like  character."  37 
Cyc.  736.  "While  all  state  taxes  must  be 
uniform  throughout  the  state,  and  all  local 
taxes  uniform  throughout  the  particular 
subdivision  of  the  state  by  which  they  are 
levied,  this  does  not  mean  that  taxes  for 
the  same  purpose  must  be  imposed  in  dif- 
ferent territorial  subdivisions  at  the  same 
time,  or  that  one  subdivision  cannot  be 
taxed  for  a  particular  local  purpose  unless 
the  other  subdivisions  are  aUo  taxed." 
Id.  749.  Conceding,  therefore,  the  possibil- 
ity or  probability  that  greater  taxes  must 
be  levied  by  Union  county  on  account  of 
its  inability  to  use  the  funds  remitted  in 
this  instance,  it  does  not  seem  that  any 
principle  of  uniformity  is  violated. 

The  last  contention  is  that  the  act  is  in 
violation  of  that  section  of  our  fundamental 
law  which  requires  that  "every  law  impos- 
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iog  «  tax  shall  state  distinctly  the  object  to 
which  it  shall  be  applied."  It  is  conceived 
that  this  clearly  applies  to  taxes  levied 
by  law  for  genera]  sieite  purposes,  as  for  in- 
•tance,  the  legislature  oould  not  pass  a 
law  providing  that  a  general  tax  of  5  mills 
fR  the  dollar  should  be  levied,  collected,  and 
paid  into  the  state  treasury,  without  speci- 
fying the  purpose  for  which  the  levy  was  to 
be  made,  and  this  is  the  holding  of  the 
(onrts.  *'The  Constitutions  of  several 
itates  provide  that  every  law  imposing  a 
tax  shall  state  distinctly  the  object- of  the 
same,  to  which  only  it  shall  be  applied.  It 
is  held,  however,  that  this  applies  only  to 
the  ordinary  and  general  taxes  for  state 
purposes,  and  such  as  are  imposed  gener- 
ally on  all  the  taxable  property  in  the 
state,  and  not  to  local  taxes  for  local  pur- 
poses." 37  Cyc  728;  Re  Ford,  6  Lans.  92; 
Guthrie  County  y.  Conrad,  133  Iowa,  171, 
no  X.  W.  454;  Guest  v.  Brooklyn.  8  Hun, 
97;  Southern  R.  Co.  v.  Kay,  62  S.  C.  28, 
39  S.  E.  786. 

The  preamble  to  the  act  in  question  sets 
forth  several  reasons  why  in  equity  and 
justice  the  treasurer  ought  not  to  be  com- 
pelled to  bear  the  loss  of  this  money,  and 
in  the  absence  of  a  direct  attack  upon  the 
truthfulness  of  these  statements,  such  as 
vas  made  in  People  ex  rel.  Gale  v.  Onon- 
daga, 16  Mich.  254,  we  are  justified  in  as- 
suming that  these  statements  are  true. 
Whether,  in  any  event,  wc  would  be  justi- 
fied in  finding  that  the  preamble  of  an  act 
passed  by  a  co-ordinate  branch  of  the  state 
government  was  untrue,  is  a  matter  which 
ve  are  not  now  called  upon  to  decide. 

The  decree  of  the  Circuit  Court  is  af- 
firmed. 


rXITED  STATES  CIRCUIT  COURT 
OF  APPEAIiS,  NINTH  CIRCUIT. 

MINNIE  SCHODDE,  Exrx.  of  Henry 
Schodde,  Deceased,  Plff.  in  Err., 

V. 

TVnN   PALLS   LAND   &   WATER    COM- 
PANY. 

(88  C.  C.  A.  207,  161  Fed.  43.) 

Water  —  appropriation  •—  cnrrent  as  ap- 
purtenant. 

1.  The  right  to  the  current  of  a  stream 


is  not  appurtenant  to  the  right  of  appro- 
priation and  diversion  of  water  therefrom, 
although  it  may  be  necessary  to  make  the 
appropriation  right  conveniently  available. 

Same  —  right  to  current  —  effect  of 
Constitution. 

2.  The  claim  to  control  the  current  of  a 
stream  in  aid  of  an  appropriation  of  water 
therefrom  is  inconsistent  with  a  constitu- 
tional provision  that  the  right  to  divert 
and  appropriate  unappropriated  water  of 
any  natural  stream  to  beneficial  uses  shall 
never  be  denied. 

Same  —  noncompliance  with  law  —  ef- 
fect. 

3.  No  right  to  the  current  of  a  river  can 
be  acquired  under  appropriation  laws  where 
no  notice  is  given  of  a  claim  to  it,  there  is 
no  diversion  of  it,  nor  application  of  it  to  a 
beneficial  use,  although  its  aid  is  necessary 
to  secure  the  water  which  is  validly  appro- 
priated. 

Same    —    appropriation    machinery    — 
right  in. 

4.  The  method  adopted  to  turn  water 
from  a  river  cannot  be  held  to  be  attached 
as  appurtenant  to  the  appropriation  as 
against  persons  seeking  to  make  subsequent 
appropriations,  although  the  statute  gives 
permission  to  place  such  machinery  in  the 
streams  as  may  be  necessary  to  utilize  the 
water  appropriated. 

(February  3,  1908.)' 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  District  of  Idaho  to 
reviQW  a  judgment  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
an  injury  to  plaintiff's  water  right  alleged 
to  have  been  caused  by  the  construction  of 
a  dam  by  defendant.    Affirmed. 

Statement  by  Morrow,  Circuit  Judge: 
The  plaintiff  in  error  was  plaintiff  in 
the  court  below  in  an  action  against  the 
defendant  in  error  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plain- 
tiff by  reason  of  the  defendant  having  con- 
structed a  dam  across  Snake  river  in  Idaho, 
so  as  to  back  the  water  of  the  river  up 
stream  to  and  beyond  plaintiff's  premises, 
to  the  injury  and  damage  of  his  water 
right  in  said  stream. 

Plaintiff's  complaint  contains  three 
counts.  Briefly  stated,  the  cause  of  action 
as  set  out  in  the  three  counts  of  the  com- 
plaint is  as  follows:     Plaintiff  is  the  own- 


^ote.-'Htohi  of  appropriator  of  water 
to  use  of  current  of  stream, 

Vo  case  other  than  Schodde  v.  Twiif 
Falls  I^nd  d:  Watqk  Co.,  which  was  af- 
firmed bv  the  Supreme  Court  of  the  United 
5^titOT  in  224  U.  S.  107,  66  L.  ed.  686,  32 
^yp.  rt.  Rep.  470,  appears  to  have  decided 
tbe  point  here  presented. 
41  LR.A<N.S.) 


When  the  case  was  before  the  Supreme 
Court,  Mr.  Chief  Justice  White,  in  deliver- 
ing the  opinion,  said:  "We  have  freely  ex- 
cerpted from  the  opinions  of  the  courts  be- 
low because,  in  our  judgment,  they  so  clear- 
ly portray  the  situation,  and  correctly  ap- 
ply the  law  to  that  situation  as  resulting 
from  the  Constitution  and  statutes  of  Idaho 
and  the   reiterated  decisions  of  the  court 
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er  of  three  tracts  of  land  on  the  banks  of    rent    would    drive    the    water    wheels    and 


Snake  river,  containing  in  the  aggregate 
429.96  acres.  Two  of  these  tracts,  contain- 
ing 263.96  acres,  are  on  the  south  bank, 
and  one  tract  of  160  acres  is  on  the  north 
bank.  One  of  the  tracts  on  the  south  bank 
is  agricultural  land,  and  the  other  is  part- 
ly agricultural  land  and  partly  mining 
ground.  The  tract  of  land  on  the  north 
bank  is  agricultural.  In  the  year  1889 
plaintifT^s  predecessors  in  interest,  and  in 
1895  the  plaintiff  himself,  appropriated  cer- 
tain quantities  of  water  of  the  flow  of 
Snake  river  for  use  on  said  lands.  In  the 
first  count  the  quantity  is  stated  in  cubic 
feet  per  second;  in  the  second  and  third 
counts  the  quantities  are  stated  in  miner's 
inches.  The  aggregate  of  water  appro- 
priated as  alleged  in  the  three  counts  is 
referred  to  in  the  briefs  as  1,250  miner's 
inches.  Soon  after  this  water  was  appro- 
priated the  parties  in  interest  erected  water 
wheels  in  the  river  to  lift  the  water  to  a 
sufficient  height  for  distribution  over  the 
land.  Nine  of  these  wheels  were  erected 
opposite,  or  near  the  tracts  on  the  south 
side  of  the  river,  and  two  near  the  tract 
on  the  north  side  of  the  river.  These 
wheels  vary  in  height  from  24  to  34  feet. 
The  parties  also  constructed  wing  dams  in 
the  river  adjoining  or  in  front  of  the  lands 
owned  by  them,  for  the  purpose  of  con- 
fining the  flow  of  the  water  of  the  river 
and  raising  it  at  such  points  above  the 
natural  flow  of  the  river,  so  that  the  cur- 


cause  them  to  revolve  and  carry  the  water 
in  buckets  attached  to  the  wheels  to  a 
height  where  it  would  be  emptied  into 
flumes  and  distributed  over  the  lands  by 
ditches,  and  used  thereon  to  irrigate  and 
cultivate  the  agricultural  land  and  woris 
the  mining  ground.  It  is  not  alleged  in 
the  complaint,  but  it  is  assumed,  that  the 
river  at  this  point  runs  between  high  banks, 
and  that  the  water  is  lifted  by  the  wheels 
at  least  20  feet  before  it  is  emptied  into 
the  flumes  for  distribution  over  plaintiff's 
land.  In  the  year  1903,  while  plaintiff  was 
using  the  appropriated  water  of  the  river 
upon  the  described  premises,  the  defendant 
commenced  the  construction  of  a  dam  across 
Snake  river  at  a  point  about  9  miles  west- 
erly from  and  below  the  lands  of  the  plain- 
tiff. The  work  was  prosecuted  on  said  dam 
until  its  completion  in  March,  1905.  This 
dam  is  so  constructed  as  to  impound  all 
the  water  of  Snake  river  flowing  at  said 
point,  and  to  raise  the  water  about  40  feet 
in  height.  It  is  alleged  that  when  defend- 
ant's dam  was  fllled  with  water  the  water 
was  turned  into  a  canal  known  as  the 
"Twin  Falls  canal,"  owned  by  the  defend- 
ant, and  located  on  the  north  side  of  the 
river;  that  this  canal  was  constructed  at 
a  cost,  as  plaintiff  is  informed  and  believes, 
of  $1,500,000,  for  the  purpose  of  supply- 
ing water  for  irrigation  and  domestic  pur- 
poses to  the  settlers  on  about  300,000  acres 
of  arable  and  arid  lands  situated  below  the 


of  last  resort  of  that  state,  .  .  .  that 
we  might  place  our  decree  of  aflirmance  up- 
on the  reasons  which  controlled  the  courts 
below.  We,  however,  refer  to  a  contention 
urged  by  the  petitioner  as  to  the  existence 
of  riparian  rights  in  Idaho,  and  tlie  sanction 
which  those  rights,  as  there  recognized,  are 
deemed  to  give  to  the  asserted  power  to  ap- 
propriate the  whole  current  of  the  river  for 
the  purpose  of  making  fruitful  the  limited 
appropriation  of  water  which  was  made. 
It  is  not  urged  that  the  law  of  appropria- 
tion does  not  prevail  in  Idaho,  but  it  is  sup- 
posed that  a  system  of  riparian  rights  goeft 
hand  in  hand  with  the  doctrine  of  appropri- 
ation, and  that  the  two  coexist  and  may  har- 
moniously co-operate.  But  the  best  demon- 
stration of  the  error  which  the  proposition 
involves  results  from  a  consideration  of  the 
effort  made  to  apply  it  in  this  case,  and  the 
reasons  advanced  to  sustain  it.  We  say  this 
because  it  may  not  be  doubted  that  the  ap- 
plication here  sought  to  be  made  of  the  doc- 
trine of  riparian  rights  would  be  absolutely 
destructive  of  the  fundamental  conceptions 
upon  which  the  theory  of  appropriation  for 
beneficial  use  proceeds,  since  it  would  allow 
the  owner  of  a  riparian  right  to  appropri- 
ate the  entire  volume  of  the  water  of  the  riv- 
er, without  regard  to  the  extent  of  his  bene- 
ficial use.  And  the  incongruity  of  the  prop- 
osition is  aptlv  illustrated  by  the  arguments 
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advanced  to  sustain  it;  since  those  argu- 
ments recur  to  and  rest  upon  the  common- 
law  doctrine  of  riparian  rights,  of  the  duty 
to  allow  a  stream  to  flow  as  it  was  wont, 
and  of  the  relative  rights  of  all  persons 
bordering  upon  the  stream,  arising  from 
their  riparian  ownership.  The  misappre- 
hension upon  which  the  contention  rests 
is  the  assumption  that  because  a  certain 
character  of  riparian  rights  may  exist  in 
Idaho,  therefore  such  rights  as  are  absolute- 
ly incompatible  with  the  rule  of  prior  ap- 
propriation for  beneficial  use  may  coexist 
with  that  system.  .  .  .  So,  again,  the 
license  given  by  the  terms  of  §  3184  of  the 
Revised  Statutes  of  Idaho  .  .  .  does* 
not  confer  upon  such  riparian  owner  the 
power  to  appropriate,  without  reference  to 
beneficial  use,  the  entire  volume  of  a  river 
or  its  current,  to  the  destruction  of  rights 
of  otliers  to  make  appropriations  of  the  un- 
used water." 

On  the  question,  generally,  as  to  liability 
for  damming  back  water  of  stream,  see  note 
to  Averv  v.  Vermont  Electric  Co.  59  L.R.A. 
817. 

As  to  liability  for  damming  back  water 
of  stream  by  bridge,  see  note  to  Broadway 
Mfg.  Co.  V.  Leavenworth  Terminal  R.  & 
Bridge   Co.   28  L.R.A.(N.S.)    156. 

E.  M.  S. 
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dam:  that  for  said  lands  and  for  a  great . 
Bumber    of    people,    being,    as    plaintiflf    is 
iaformed    and    belieTcs,    5,000    in    number, 
there  is  no  other  supply   available  for   ir- 
rigation,  stock,  domestic,  or  manufacturing 
purposes  except  the  water  from  said  canal. 
It  is  alleged   that  by   reason  of  this  dam 
the  waters  of  Snake  river  have  been  backed 
op  from  said  dam  and  to  and  beyond  plain- 
trTi  premises,  and  have  destroyed  the  cur- 
''^nt  in  the  river,  by  means  of  which  plain- 
tiff's water  wheels  were  driven   and  made 
to  revolve  and  raise  the  water  to  the  eleva- 
tion  required   for   distribution   over    plain- 
tifTs  lands.     It  is  alleged  that  it   is   now 
impofisible    for    plaintiff  to   so   arrange    or 
change  his  said  dams  or  water  wheels  or 
flumes,  or  to  build  or  construct  other  dams 
or  water  wheels  or  flumes  that  will   raise 
any  water  whatever  from  said  stream  that 
can  be  used  upon  the  plaintiff's  lands,  and 
by    reason    thereof    plaintiff    has   not   been 
able   to    irrigate    said    lands    or   any    part 
tliereof,  or  to  raise  profitable  crops  there- 
on, or  to  use  the  same  as  pasture  lands, 
and  will  not  in  the  future  be  able  to  irri- 
{rate  said  lands,  or  to  raise  profitable  crops 
or  any  crops   thereon,   as  long  as  defend- 
ant's dam  is  maintained;  that  there  is  no 
other    supply    of    water    available    for    use 
upon  said  lands  except  the  waters  of  Snake 
river;  that  by  reason  of  the  backing  up  of 
said  water  and  stopping  the  plaintiff  from 
:i»ittg  said   water  wheels  to  raise  the   wa- 
ttTn  of  Snake  river  to  and  upon  said  lands, 
and  cutting  off  the  water  supply  from  plain- 
ufTs  lands,   he   has  been   damaged   in   the 
a^^egate    sum    of    $56,650.      In    the    first 
fount  of  the  complaint  a  separate  and  dis- 
tinct cause  of  action  is  alleged  in  an  aver- 
ment that  about  12  acre's  of  plaintiff's  land 
has  been  covered  by  the  waters  of  Snake 
ri\er  backed  up   by   defendant's   dam,   but 
t  .*■  land  is  not  described  or  its  boundaries 
jriven,  or  any  particulars  stated  so  that  the 
land  can  be  identified  or  ascertained.     To 
this  cause  of   action   defendant   interposed 
a  special  demurrer  on  the  ground   of   un- 
i'^rtainty  and  the  improper  joinder  of  two 
«''>farate  causes  of  action.     This  special  de- 
murrer appears   to  be   admitted.     The   de- 
fendant also  interposed  a  general  demurrer 
00  the  ground  that  the  facts  stated  in  the 
complaint  do  not  constitute  a  cause  of  ac- 
tion against  the  defendant  as  to  either  or 
iny   of   said    counts.      The    demurrer    was 
ftu^tained    by    the    circuit    court,    and    the 
plaintiff  has  brought  the  cause  to  this  court 
opon  a  writ  of  error. 

Argued   before    Gilbert,   Ross,   and   Mor- 
rofw.  Circuit   Judges. 

Messrs.    Tfawlcy,    Puckett    A    Hawley 
and  W.  E.  Borah  for  plaintiff  in  error. 
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Messrs.  Henderson,  Pierce,  Gritchlow, 
&  Barrette  and  Parley  Li,  Williams  for 

defendant  in  error. 

Morrow,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  assignments  of  error  present  the  sin- 
gle question  whether  the  facts  stated  in  the 
complaint  constitute  a  cause  of  action 
against  the  defendant. 

It  is  not  denied  that  the  plaintiff  has  the 
right  by  appropriation  to  divert  1,250  min- 
er's inches  of  the  waters  of  the  Snake  river, 
mainly  for  irrigation  purposes,  and  it  is 
not  charged  by  plaintiff  that  this  amount 
of  water  is  not  still  in  the  river  subject 
to  his  right  of  appropriation  and  diversion. 
His  claim  is  that  he  cannot  divert  it  by 
the  means  he  first  adopted  for  taking  the 
waters  from  the  river,  and  that  the  defend- 
ant by  placing  a  dam  across  the  river  has 
deprived  him  of  the  right  to  the  current 
of  the  river,  which,  prior  to  the  erection  of 
the  dam,  rendered  his  means  of  diversion 
available.  Is  this  current,  and  the  means 
adopted  for  the  diversion  of  the  appro- 
priated water,  part  of  or  attached  to  plain- 
tiff's right  of  appropriation?  It  is  con- 
tended on  the  part  of  the  plaintiff  that 
the  current  of  the  river  is  necessarily 
appurtenant  to  the  water  location,  and  that 
the  means  of  utilizing  that  current  is  at- 
tached as  an  appurtenance  to  the  appro- 
priation. We  have  not  been  referred  to 
any  case — ^and  we  know  of  none — where 
either  of  these  propositions  has  been  up- 
held. 

The  claim  that  the  right  to  the  current 
of  the  river  is  appurtenant  to  the  water  lo- 
cation is  contrary  to  well-established  prin- 
ciples of  the  common  law  governing  such 
a  relation.  The  water  location  was  an 
appropriation  and  diversion  of  a  certain 
quantity  of  the  flowing  water  of  the  stream. 
The  current  of  the  river  is  part  of  the 
stream.  There  can  be  no  right  to  the  cur- 
rent of  a  stream  as  appurtenant  to  a  di- 
version of  the  flowing  waters  of  the  stream. 
The  two  rights  in  such  case  would  be  equal 
and  of  the  same  character  and  quality,  and 
one  such  right  cannot  be  appurtenant  to 
the  other.  Lord  Coke  says  (Co.  Litt.  121b)  : 
"A  thing  corporeal  cannot  properly  be  ap- 
purtenant to  a  thing  corporeal,  nor  a  thing 
incorporeal  to  a  thing  incorporeal.  Accord- 
ing to  this  rule  land  cannot  be  appurtenant 
to  land."  Harris  v.  Elliott,  10  Pet.  25,  53, 
9  L.  ed.  333,  344;  Leonard  v.  White,  7 
Mass.  8,  5  Am.  Dec.  19;  Jackson  ex  dem. 
Yates  V.  Hathaway,  15  Johns.  447,  8  Am. 
Dec.  263;  Jones  v.  Johnston,  18  How.  1.50, 
155,  15  L.  ed.  320,  322.  "It  follows  that 
things  in  their  nature  equal  and  of  like 
character   lind  grade   can   never  be   appur- 
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tenant  to  each  other;  for  the  common  aa 
well  as  the  legal  meaning  of  the  word  im- 
plies inferiority  and  dependence,  so  that  a 
water  ditch  could  never  become  appurte- 
nant to  another  ditch  of  like  character  and 
pass  as  an  incident  thereto,  for  the  same 
reason  that  one  farm  will  not  pass  as  an. 
appurtenance  to  another."  Donnell  v. 
Humphreys,  1  Mont.  518,  628.  The  reason 
for  such  a  rule  in  the  present  case  is  as 
forcible  as  in  any  of  the  cases  cited.  If 
the  plaintiff  were  permitted  to  own  the 
current  of  the  stream  as  appurtenant  to 
his  right  of  appropriation  and  diversion, 
he  would  be  able  to  add  indefinitely  to  the 
water  right  he  would  control  and  own. 
There  might  be  a  great  surplus  of  water 
in  the  stream  at  and  above  plaintiff's  prem- 
ises and  an  urgent  demand  for  a  portion 
of  this  surplus  for  beneficial  uses,  but  if 
an  appropriator  above  should  divert  a  suf- 
ficient quantity  to  lower  the  current  under 
plaintiflTs  water  wheels  so  that  they  would 
not  revolve,  the  plaintiff  would  have  a  cause 
of  action  to  prevent  %uch  an  appropriation. 
It  is  clear  that  in  such  a  ease  the  policy 
of  the  state  to  reserve  the  waters  of  the 
flowing  streams  for  the  benefit  of  the  pub- 
lie  would  be  defeated. 

But  aside  from  this  rule  of  common  law, 
which  we  think  denies  the  right  of  the  ap- 
propriator to  claim  the  current  of  the 
stream  as  appurtenant  to  his  water  loca- 
tion, the  law  of  appropriation  is  itself  op- 
posed to  such  a  claim.  It  is  provided  in 
the  Constitution  of  the  state  of  Idaho,  art. 
3,  §  15,  that  *'the  right  to  divert  and  ap- 
propriate the  unappropriated  waters  of  any 
natural  stream  to  beneficial  uses  shall  nev- 
er be  denied." 

In  the  Revised  Statutes  of  Idaho  of  1887, 
under  the  title  "Water  Rights  and  Irriga- 
tion," a  method  of  procedure  is  provided 
for  the  appropriation  and  diversion  of  run- 
ning water  flowing  in  a  river  or  stream  for 
a  useful  or  beneficial  purpose.  This  pro- 
cedure involves  three  distinct  acts  on  the 
part  of  the  appropriator:  First,  the  per- 
son desiring  to  appropriate  water  must  post 
a  notice  in  writing  in  a  conspicuous  place 
at  the  point  of  intended  diversion,  stating 
therein  (1)  that  he  claims  the  water  there 
flowing  to  the  extent  of  (giving  the  num- 
ber) inches  measured  under  a  4-inch  pres- 
sure, and  accurately  describing  the  point 
of  diversion;  (2)  the  purpose  for  which  he 
claims  it  and  the  place  of  intended  use; 
(3)  the  means  by  which  he  intends  to  di- 
vert it  and  the  size  of  the  flume,  ditch,  pipe, 
or  aqueduct  in  which  he  intends  to  divert 
it.  A  copy  of  the  notice  must,  within  ten 
days  after  it  is  posted,  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which 
it  is  posted  (§  3160).  Second,  a  diversion 
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of  the  water  within  a  reasonable  time  (§§ 
3157,  3158,  3161-3163).  Third,  the  actual 
application  of  the  water  to  a  useful  and 
beneficial  purpose.  In  Colorado,  which, 
like  Idaho,  has  adopted  the  law  of  appro- 
priation as  distinguished  from  the  common- 
law  doctrine  of  riparian  rights,  it  has  been 
held  that  there  must  be  not  only  an  actual 
diversion  made  with  the  intent  to  apply  the 
water  to  beneficial  use,  but  the  water  must 
be  actually  applied  to  such  use.  In  Ft. 
Morgan  Land  &  Canal  Co.  y.  South  Platte 
Ditch  Co.  18  Colo.  1,  36  Am.  St  Rep.  259, 
30  Pac.  1032,  1033,  Chief  Justice  Hayt,  in 
delivering  the  opinion  of  the  court,  said: 
"From  the  first  this  court  has  recognized 
and  emphasized  the  idea  that  a  priority 
could  only  be  legally  acquired  by  the  appli- 
cation of  the  water  to  some  beneficial  use. 
Hence  there  must  be  not  only  a  diversion 
of  the  water  from  the  natural  stream,  but 
an  actual  application  of  it  to  the  soil,  to 
constitute  the  constitutional  appropriation 
recognized  for  irrigation." 

It  thus  appears  that  the  law  of  appro- 
priation requires  that  the  appropriator 
shall  post  a  notice  at  the  point  of  intend- 
ed diversion,  of  the  quantity  of  water 
claimed;  he  must  make  an  actual  diversion 
of  the  water  and  apply  the  water  to  a  use- 
ful and  beneficial  purpose,  which  in  the 
case  of  irrigation  is  an  application  of  the 
water  to  the  soil.  In  none  of  these  require- 
ments did  plaintiff  comply  with  the  law  in 
appropriating  the  current  of  the  river.  He 
did  not  notify  the  world  that  he  made  such 
a  claim;  he  made  no  diversion  of  such 
water,  and  he  did  not  apply  it  to  the  soil 
as  required  where  the  appropriation  is  for 
the  purpose  of  irrigation.  It  is  clear,  there- 
fore, that  the  current  of  the  river  was  no 
part  of  plaintifTs  water  location,  and  that 
he  has  no  cause  of  action  against  the  de- 
fendant for  destroying  this  current.  The 
claim  of  the  plaintiff  that  the  means  of 
utilizing  the  current  is  attached  as  an  ap- 
purtenance to  the  appropriation  is  likewise 
untenable.  Section  3184  of  the  Revised 
Statutes  of  Idaho  is  referred  to  as  support- 
ing this  claim.  That  section  provides  as 
follows:  "All  persons,  companies,  and  cor- 
porations owning  or  having  the  possessory 
title  or  right  to  lands  adjacent  to  any 
stream  have  the  right  to  place  in  the  chan- 
nel of  or  upon  banks  or  margin  of  the 
same,  rams  or  other  machines  for  the  pur- 
pose of  raising  the  waters  thereof  to  a 
level  above  the  banks,  requisite  for  the  fiow 
thereof  to  and  upon  such  adjacent  lands; 
and  the  right  of  way  over  and  across  the 
lands  of  others,  for  conducting  said  waters, 
may  be  acquired  in  the  manner  prescribed 
in  the  last  two  sections." 

The  permission  here  iriven  is  a  mere  li- 
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eeow  to  the  owner  of  lands  adjacent  to  a 
5tr»in  to  use  any  appropriate  method  for 
nifiiiig  the  water  to  a  level  above  the  banks 
for  distribution  upon  such  adjacent  lands, 
but  it  is  immaterial  to  the  state  what  par- 
ticular method  is  used.  The  landowner 
miT  use  a  ram,  a  pump,  or  a  wheel,  or  he 
may  raise  the  water  by  means  of  a  ditch. 
And  he  may  change  from  one  method  to 
another  as  the  situation  or  circumstances 
maj  require.  Charnock  t.  Higuerra,  111 
Caf,  473,  476,  32  L,R,A.  190,  52  Am.  St. 
Rep.  195,  44  Pac.  171.  The  method  adopted 
<^nnot  be  said  to  have  attached  as  appur- 
tenant to  the  appropriation  as  against  oth- 
er appropriatora  of  water  from  the  same 
stream.  Perhaps  in  a  conveyance  of  land 
having  upon  it  or  in  the  adjacent  stream 
a  ram  or  other  machine  for  raising  water 
from  the  river,  such  a  machine  would  pass 
to  the  grantee  of  the  lands  under  a  deed 
containing  the  term  ''appurtenances,"  but 
that  would  be  a  very  different  proposition 
from  the  one  now  under  consideration.  We 
are.  therefore,  of  opinion  that  the  means  of 
Qtilizing  the  current  is  not  attached  as  ap- 
partenant  to  the  appropriation. 

There  is,  furthermore,  the  general  prin- 
ciple that  the  right  of  appropriation  must 
be  exercised  with  some  regard  to  the  rights 
of  the  public  It  is  not  an  unrestricted 
rifht  In  Basey  v.  Gallagher,  20  Wall. 
670.  683,  22  L.  ed.  452,  454,  1  Mor.  Min. 
Rep.  683,  the  Supreme  Court  of  the  United 
States  said:  "Water  is  diverted  to  propel 
machinery  in  flourmills  and  sawmills,  and 
to  irrigate  land  for  cultivation,  as  well  as 
to  enable  miners  to  work  their  mining 
claims;  and  in  all  such  esses  the  right  of 
the  first  appropriator,  exercised  within  rea- 
sonable limits,  is  respected  and  enforced. 
We  say  within  reasonable  limits,  for  this 
right  to  water,  like  the  right  by  prior  oc- 
cupancy to  mining  ground  or  agricultural 
land,  is  not  unrestricted.  It  must  be  exer- 
cised with  reference  to  the  general  condi- 
tion of  the  country  and  the  necessities  of 
the  people,  and  not  so  as  to  deprive  a 
whole  neighborhood  or  community  of  its 
use  and  vest  an  absolute  monopoly  in  a 
•inil^le  individual." 

In  Fitzpatrick  ▼.  Montgomery,  20  Mont. 
181,  187,  63  Am.  St.  Rep.  622,  60  Pac.  418, 
417,  the  supreme  court  of  the  state  of  Mon- 
tana, after  referring  to  what  has  been  just 
<pioted  from  Basey  y.  Gallagher,  said: 
"^While  any  person  is  permitted  to  appro- 
priate water  for  a  useful  purpose,  it  must 
be  used  with  some  regard  for  the  rights  of 
the  public  The  use  of  water  in  this  state 
ii  declared  by  the  Constitution  to  be  a  pub- 
lie  ose.  Const,  art  3,  §  16.  It  is  easy  to 
•»  that,  if  persons  by  appropriating  the 
vatrrs  of  the  streams  of  the  state  became 
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the  absolute  owners  of  the  water  without  re- 
striction in  the  use  and  disposition  thereof, 
such  appropriation  and  unconditional  own- 
ership would  result  in  such  a  monopoly  as 
to  work  disastrous  consequences  to  the  peo- 
ple of  the  state.  The  tendency  and  spirit 
of  legislation  and  adjudication  of  the  north- 
western states  and  territories  have  been 
to  prevent  such  a  monopoly  of  the  waters 
of  this  large  section  of  the  country,  depend- 
ent so  largely  for  prosperity  upon  an  equi- 
table, and,  as  far  as  practical,  free,  use  of 
water  by  appropriation." 

It  follows  that,  in  our  opinion,  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant. The  judgment  of  the  Circuit  Court  is 
therefore  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  April  1,  1912,  224  U.  S. 
107,  66  L.  ed.  686,  32  Sup.  Ct.  Rep.  470. 
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CATHERINE  BOHLEBER  et  al.,  Appts., 

V. 

JOSEPH  REBSTOCK  et  id. 

(255  lU.  63,  99  N.  E.  75.) 

Will  —  interference  wltli  reTocation  — 
effect. 

Fraudulent  or  coercive  interference  with 
testator's  intended  revocation  of  a  will  by 
beneficiaries  therein  will  not  require  its  an- 
nulment, where  the  statute  provides  that  no 
will  shall  be  revoked  otherwise  than  by 
burning,  canceling,  tearing,  or  obliterating 
the  same  by  the  testator  himself,  or  by  his 
direction,  or  by  the  execution  of  another 
will. 

(June  21,  1912.) 

Note,  —  Effect  of  interference  with  rev- 
ocation of  a  loill. 

This  note  does  not  discuss,  in  general,  in- 
terference with  revocation  by  persuading 
testator  to  abandon  his  intention  to  change 
the  disposition  of  his  property  made  by  the 
will  even  though  it  goes  to  the  extent  of 
undue  influence,  but  is  confined  to  physical 
interference  with  the  testator's  intention  of 
revoking  his  will;  or  to  fraudulent  inter- 
ference by  a  promise  to  carry  out  the  tes- 
tator's new  intention,  if  he  would  not  re- 
voke. 

Effect  upon  will  itself  in  the  absence  of  a 
statute  requiring  certain  formalities  as 
to  revocation. 

Where  the  statute  does  not  require  any 
particular  form  to  evidence  the  testator's 
intent  to  revoke,  the  delivery  of  a  will  by 
the  testator  to  the  devisees,  directing  it  to 
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APPEAL  by  compIainaiitB  from  a  de- 
cree of  the  Circuit  Court  for  White 
County  dismissing  a  bill  filed  to  set  aside 
the  last  will  and  testament  of  John  Reb- 
stock,  Sr.,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joe  A.  Pearce  and  Roy  E. 
Peapce,  for  appellants: 

If  a  revocation  is  accomplished  through 
the  influence  of  fraud  or  other  outward  un- 
due control,  the   revocation  is  ineffective. 

Voorhis  v.  Voorhis,  50  Barb.  119;  Rich 
V.  Gilkey,  73  Me.  595;  Mclntire  v.  Worth- 
ington,   68   Md.   203,    12   Atl.   261. 

The  mere  intention  to  revoke  one's  will 
shall  have  the  effect  of  revocation  where  the 
testator  is  deceived  into  the  belief  that  he 
has  destroyed  his  will. 


be  destroyed,  and  which  he  was  made  to  be- 
lieve was  actually  destroyed,  but  in  fact 
was  fraudulently  preserved,  by  such  devi- 
sees, is  a  revocation,  which  is  not  prevented 
by  the  fraud  of  the  devisees  in  preserving 
the  will.    Card  v.  Grinman,  5  Conn.  164. 

In  Pryor  v.  Coggin,  17  Ga.  444,  it  was 
held,  where  a  testator  asked  for  his  will  and 
was  handed  an  old  letter  by  one  of  tlie  prin- 
cipal legatees,  "to  satisfy  the  old  man," 
that  if  the  testator  destroyed  the  letter 
thinking  it  was  the  will,  such  circumstances 
were  equivalent  to  a  destruction  or  revoca- 
tion of  the  will  itself.  No  statutory  pro- 
vision relating  to  the  manner  of  revocation 
is  referred  to  in  this  case. 

In  Ford  v.  Ford,  7  Humph.  92,  where  a 
testator  went  to  the  custodian  of  his  will 
and  directed  such  custodian,  after  he  had 
produced  what  the  testator  supposed  was 
the  will,  to  throw  it  on  the  fire  and  burn 
it,  and  the  paper  which  had  been  brought 
instead  of  the  will  was  thrown  on  the  fire 
and  burned,  it  was  held  error  to  charge  the 
jury  upon  an  issue  devisavit  vel  non,  that 
this  was  no  revocation;  and  the  court  laid 
down  the  rule  that  if  an  act  be  done  which 
js  intended  as  a  revocation,  it  will  so  oper- 
ate, if  the  testator  has  completed  all  he 
designed  to  do  for  that  purpose,  and  believes 
the  will  canceled.  No  statute  is  referred 
to  in  this  connection. 

In  Smiley  v.  Gambill,  2  Head,  164,  where 
a  testatrix  went  to  a  drawer  where  she  kept 
her  will  and  took  out  what  she  supposed 
was  the  will,  and  burned  it  up,  but  by  the 
fraud  of  others  another  paper  had  been  sub- 
stituted and  she  burned  that  instead,  it  was 
held  that  if  she  burned  a  paper  which  she 
thought  was  her  will,  although  it  was  not, 
with  the  intention  of  revoking  it  by  such 
destruction,  and  honestly  believed  that  she 
had  done  so,  and  continued  in  that  belief 
without  any  subsequent  recognition  or  even 
knowledge  of  its  existence,  the  paper  pro- 
pounded in  this  case  would  not  be  her  will, 
in  the  absence  of  a  statute  requiring  revo- 
cation in  a  certain  manner. 

See  Doe  ex  dem.  Reed  v.  Harris.  8  Ad.  & 
KI.  1,  2  Nev.  &  P.  615,  W.  W.  &  D.  684,  7 
L.  J.  Q.  B.  N.  S.  76,  infra. 
41  L.R.A.(N.S.) 


1  Redf.  Wills,  3d  ed.  chap.  7,  §  31 ;  Pryor 
V.  Coggin,  17  Ga.  444;  White  v.  Casten, 
46  N.  C,  (1  Jones,  L.)  197,  59  Am.  Dec. 
585. 

Messrs.  Conger,  Pearcse,  St  Conger,  for 
appellees : 

An  unexecuted  intent  to  revoke,  no  mat- 
ter how  clearly  expressed,  is  insufficient, 
unless  accompanied  by  one  of  the  acts  of 
destruction  prescribed  by  the  local  statute, 
even  though  the  attempt  was  frustrated  by 
the  improper  conduct  of  a  third  person,  for, 
the  legislature  having  pointed  out  certain 
modes  by  which  a  will  may  be  revoked,  it 
is  not  within  the  power  of  the  judiciary  to 
dispense  with  any  of  the  prescribed  require- 
ments, and  accept  the  intention  to  perform 


— ^under     statutes     prescribing     a     certain 
method  of  revocation. 

The  statute  of  Illinois  relating  to  revoca- 
tion set  out  in  Bohlebeb  y.  Rebstock  is 
fairly  representative  of  the  statutes  on  tliis 
subject.  Under  such  Statutes  it  is  the 
practically  unanimous  opinion  of  the  courts 
that  a  will  is  not  revoked  even  though  the 
act  which  is  required  by  statute  to  evidence 
the  testator's  intent  to  revoke  is  prevented 
by  interference  of  another. 

In  Runkle  v.  Gates,  11  Ind.  96,  where  a 
testator  demanded  his  will,  which  was  in 
the  possession  of  the  devisee,  and  was  told 
by  such  devisee  that  the  will  had  been  de- 
stroyed, and  the  testator  expressed  himself 
as  satisfied  with  such  destruction,  it  was 
held  that  the  testator's  intent  to  revoke  the 
will  does  not  of  itself  render  the  will  in- 
operative, nor  does  his  mere  belief  that  it 
has  been  destroyed  affect  its  validity,  since 
the  statute  requires  not  only  an  intention 
to  revoke,  but  an  act  of  revocation  to  be 
done  by  the  testator  himself,  or  by  some 
person  in  his  presence  and  by  his  direction. 
The  will  accordingly  was  sustained. 

In  Mundy  v.  Mundy,  15  N.  J.  Eq.  290, 
where  a  wife  informed  her  husband  that 
she  had  burned  his  will,  after  he  had  stated 
to  her  that  he  wanted  to  burn  it,  the  will 
was  held  not  revoked. 

In  Re  Evans.  113  App.  Div.  373.  98  N. 
Y.  Supp.  1042,  18  N.  Y.  Anno.  Cas.  398, 
where  a  testatrix  requested  the  executor, 
who  was  also  a  contingent  legatee  under  her 
will,  to  bring  the  will  to  her  and  to  destroy 
it,  and  he  informed  her  that  he  had  de- 
stroyed it,  there  was  held  to  be  no  revoca- 
tion. 

In  Hise  v.  Fincher,  32  N.  C.  (10  Tred. 
L.)  139,  51  Am.  Dec.  383,  where  a  testator 
confined  to  his  bed  requested  his  son  to 
bring  his  will  and  throw  it  into  the  fire 
and  burn  it,  and  such  son,  to  deceive  his 
father,  threw  another  paper  into  the  fire 
and  burned  it,  and  the  father  believed  the 
will  was  burned,  there  was  held  to  be  no 
revocation. 

In  Kent  v.  MahafTey,  10  Ohio  St.  204. 
where  the  testator,  who  was  blind,  ordered 
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IIm*  prescribed  act  as  equivalent  to  the  act 

Reynolds  ▼.  Adams,  90  111.  134,  32  Am. 
Rcp.'l5;  Dickie  v.  Carter,  42  111.  376;  29 
Am.  ft  Eng.  lEnc.  Law,  270,  271 ;  Jarman, 
Wills,  4th  ed.  pp.  118,  162;  Page,  •Wills, 
««  130,  2r>5,  pp.  151,  286;  Blanchard  v. 
HIanchard,  32  Vt.  62:  Mundy  v.  Mundy, 
)5  N".  J.  Eq.  290;  Clingan  v.  Mitcheltree, 
M  Pa-  25;  Doe  ex  dem.  Reed  v.  Harris,  6 
Ad.  k  EL  209,  1  Nev.  &  P.  405,  W.  W.  & 
D.  106,  6  L.  J.  K.  B.  N.  S.  84,  8  Ad.  & 
El.  1.  2  Nev.  k  P.  616,  W.  VV.  &  D.  684,  7 
L.  J.  Q.  B.  N.  S.  76;  Gains  v.  Gains,  2  A. 
K.  Marsh.  190,  12  Am.  Dec.  375;  Boyd  v. 
Coik,  3  Leigh,  32:  Malone  v.  Hobbs,  1 
Rob.  (Va.)  346,  39  Am.  Dec.  263;  Dela- 
field  V.  Parish,  25  N.  Y.  9;  Hise  v.  Fincher, 


32  N.  C.  (10  Ired.  L.)  139,  51  Am.  Dec. 
383;  Kent  v.  Mahaffey,  10  Ohio  St.  204; 
Graham  v.  Burcb,  47  Minn.  171,  28  Am. 
St.  Rep.  339,  49  N.  W.  697;  Runkle  v. 
Gates,  11  Ind.  95 ;  Floyd  v.  Floyd,  3  Strobh. 
L.  44,  49  Am.  Dec.  626;  Trice  v.  Shipton, 
113  Ky.  102,  101  Am.  St.  Rep.  351,  67  S. 
W.  377. 

Farmer,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  begun  by  appellants  by 
bill  in  chancery  filed  in  the  circuit  court  of 
White  county.  The  bill  alleged  complain- 
ants were  children  of  John  Rebstock,  who 
died  in  White  county,  Illinois,  November 
13,  1910,  leaving  as  his  children  and  only 
heirs  at  law,  the  complainants  and  all  the 


hi:»  will  brought  to  him,  and  after  satisfy- 
ing himself  that  it  was  his  will,  ordered 
bis  nephew,  who,  so  far  as  it  appears,  had 
00  interest  under  the  will,  to  burn  the  same, 
and  the  nephew,  to  deceive  the  testator, 
pUced  another  paper  on  the  fire  and  burned 
it.  and  did  so  deceive  the  testator,  there  was 
h^Id  to  be  no  revocation. 

In  Boyd  v.  Cook,  3  Leigh,  "32,  where  a 
blind  testator  directed  a  legatee  to  destroy 
hi9  will,  and  believed  that  it  had  been  de- 
Etroved,  there  was  held  to  be  no  revocation 
in  an  action  to  probate  the  will. 

5V>.  where  a  testator  demanded  his  will, 
and  was  told  by  his  wife  that  it  had  been 
d^t roved,  and  he  believed  that  it  had  been 
M  destroyed,  when  in  fact  it  had  not,  there 
WIS  held  to  be  no  revocation,  in  Trice  v. 
Shipton.  113  Kv.  102,  101  Am.  St  Rep.  351, 
«7  S.  W.  377.  ' 

In  Clingan  v.  Mitcheltree,  31  Pa,  25, 
wbere  a  wife  was  charged  with  having  kept 
ber  husband's  will  from  him,  and  on  one 
^Tasion.  when  he  insistentlv  demanded  it, 
brought  another  paper  and  threw  it  on  the 
fire,  telling  her  husband  that  it  was  his  will, 
the  court,  after  reviewing  the  authorities, 
comes  to  the  conclusion  that  this  does  not 
wmrtitute  a  revocation.  It  is  further  held 
that  the  evidence  in  this  case  is  not  suffi- 
cient to  warrant  a  finding  of  fraud,  as 
charged  against  the  wife,  so  as  to  prevent 
bfr  taking  the  estate  devised  to  her. 

In  Locust  v.  Randle,  46  Tex.  Civ.  App. 
544,  102  S.  W.  946,  where  a  devisee  had 
promised  the  testator  and  a  son  of  the  tes- 
tator to  destroy  the  will,  but  had  failed 
to  do  so,  there  was  held  to  be  no  ground 
^*rT  setting  aside  the  will  after  its  admis- 
sion to  probate,  under  a  statute  providing 
tbat  no  written  will  may  be  revoked  except 
by  written  revocation,  or  by  destruction  of 
tV*  will  by  the  testator  or  by  his  order  in 
bi«  pregence. 

In  Oaina  v.  Gains,  2  A.  K.  Marsh.  190, 
12  Am.  Dec.  376,  where  a  will  about  to  be 
banded  testator  was  snatched  awav  by  a 
^'^iw'p.  it  being  assumed  that  the  testator 
intt-nded  to  revoke  the  will,  it  was  held, 
nndfT  a  statute  providing  that  there  should 
b^  no  revooation  but  bv  the  testator's  de- 
4^  UR.A.(y.S.) 


stroying,  canceling,  or  obliterating  the  same, 
or  causing  it  to  be  done  in  his  presence,  or 
by  a  subsequent  will,  codicil,  or  declaration, 
that  since  none  of  these  acts  were  done,  and 
the  intention  could  not  be  substituted  for 
the  act  itself,  the  will  must  be  sustained. 

So,  in  Blanchard  v.  Blanchard,  32  Vt.  62, 
where  a  testator  sent  for  some  witnesses  to 
be  present  at  the  revocation,  believing  this 
to  be  necessary,  and  before  the  witnesses 
arrived  the  will  was  taken  from  him  and 
withheld,  so  that  the  revocation  was  not 
completed,  there  was  held  to  be  no  valid 
revocation. 

In  Graham  v.  Burch,  47  Minn.  171,  28 
Am.  St.  Rep.  339,  49  N.  W.  697,  where  a 
testator  had  placed  an  envelop  containing 
his  will  in  a  stove,  and  afterwards,  and  be- 
fore the  fire  had  been  lighted,  and  while  the 
testator  was  absent,  the  will  was  fraudu- 
lently removed  by  a  devisee  named  therein, 
the  will  was  held  valid,  notwithstanding 
this  fraud,  and  in  the  course  of  the  opinion, 
the  court  states  that  the  testator  did  not 
persist  in  carrying  out  his  express  purpose, 
nor  see  to  it  that  the  will  was  actually 
burned,  wholly  or  partially.  On  the  ques- 
tion of^the  fraud  of  the  devisee,  it  is  stated 
that  such  fraud  could  not  be  held  to  supply 
the  place  of  such  act  as  the  legislature  has 
for  wise  reasons  established. 

In  Doe  ex  dem.  Reed  v.  Harris,  6  Ad.  & 
El.  209,  1  Nev.  &  P.  405,  W.  W.  k  D.  106, 
6  L.  J.  K.  B.  N.  S.  84,  where  a  testator 
threw  his  will  on  the  fire,  and  a  devisee 
therein  snatched  it  off,  a  corner  of  the  en- 
velop only  being  burned,  and  such  testator 
afterwards  insisted  on  the  destruction  of 
the  will,  and  the  devi.see  pretended  that  she 
had  destroyed  it,  there  was  held  to  be  no 
revocation  as  to  the  freehold  land  disposed 
of  therein.  In  this  case  the  testator,  when 
advised  by  a  bystander  that  she  did  not 
think  the  devisee  had  thrown  the  will  in  the 
fire,  stated  that  he  did  not  care,  that  he 
would  make  another  will,  and. that  such 
devisee  should  not  have  any  of  his  property. 
No  attention,  however,  is  given  by  the  court 
to  this  statement  of  the  testator.  In  a  sub- 
sequent action  between  the  same  parties  (8 
Ad.  &  El.  3,  2  Nev.  &  P.  615,  W.  W.  &  D. 
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persons  named  as  defendants  to  the  bill, 
except  Jacob  Fechtig,  who  wan  a  stepson; 
that  on  November  19,  1002,  said  John  Reb- 
stock  executed  an  instrument  in  writing 
purporting  to  be  his  last  will  and  testa- 
ment, and  in  December,  1906,  be  executed 
a  codicil  to  said  will.  Copies  of  the  will 
and  codicil  were  made  exhibits  to  the  bill. 
By  the  original  will  the  testator  made  sub- 
stantial bequests  of  land  to  the  five  chil- 
dren, who  are  made  defendants  to  the  bill. 
He  also  gave  to  the  two  daughters,  made 
defendants,  Amelia  and  Margaret,  all  his 
household  and  kitchen  furniture,  and  be- 
queathed to  Jacob  Fechtig,  the  stepson, 
$200  in  money.  To  the  complainant  Eliza- 
beth Kirchoff  he  gave  $600,  which  was  to 
be  paid  to  her  by  defendant  Joseph  Reb- 


stock,  and  was  made  a  charge  against  the 
land  devised  to  him  by  the  testator.  He 
pnvc  the  complainant  Catherine  Bohleber 
$100  by  the  original  will  and  $100  addi- 
tional by  the  codicil.  The  will  states  that 
the  reasons  of  the  testator  for  making  the 
bequests  in  •  the  amounts  named  to  com- 
plainants were  that  he  had  previously  made 
advancements  to  them  out  of  hia  estate. 
By  the  orig^inal  will  be  also  gave  his  son 
William  Rebstock  the  sum  of  $500.  but 
this  bequest  was  canceled  and  annulled  by 
the  codicil.  By  the  original  will,  in  addi- 
tion to  the  land  devised  his  son  Edward 
Rebstock,  be  gave  him  the  sum  of  $500  in 
money.  The  will  then  provided  that,  if 
anything  was  left  after  the  devises  and 
bequests  were  satisfied,  it  should  be  equally 


684,  7  L.  J.  Q.  B.  N.  S.  76),  relating  to  copy- 
hold land,  to  which  the  statute  of  frauds 
did  not  apply  because  it  was  not  within  the 
statute  of  wills,  it  was  left  to  the  jury  to 
say  whether  or  not  there  had  been  a  revo* 
cation,  and  a  finding  by  the  jury  that  the 
will  had  been  revoked  was  not  disturbed  by 
the  appellate  court. 

In  Leacraft  v.  Leacraft,  3  Bradf.  35, 
where  a  devisee  who  had  a  will  in  his  cus- 
tody failed  to  bring  it  to  the  testator  as 
requested  by  him,  so  that  he  might  execute 
a  codicil  altering  certain  gtfts  therein,  the 
will  was  held  not  revoked,  the  court  stating 
that  the  mere  intention  to  revoke,  however 
well  authenticated  or  however  defeated,  is 
not  sufiicient,  but  that  the  intention,  to  be 
effectual,  must  be  actually  carried  into  exe- 
cution. 

In  Malone  v.  Hobbs,  1  Rob.  (Va.)  346, 
39  Am.  Dec.  263,  the  testator  directed  the 
custodian  of  a  codicil  to  his  will  to  bum 
the  same,  and  this  was  done;  the  question 
then  arose  as  to  the  revocation  of  the  will, 
which  was  in  different  custody.  The  facts 
are  not  clear,  but  the  court  assumes  that 
the  direction  to  destroy  extended  to  the 
will,  and  was  given  under  a  misapprehen- 
sion on  the  part  of  the  testator,  not  occa- 
sioned by  any  fraud  or  mistake  of  the  per- 
son directed,  that  the  will  was  actually 
present;  and  it  was  held  that  there  was  no 
revocation  of  the  will  as  to  the  personalty, 
the  only  point  on  which  there  was  a  con- 
test. 

In  Giles  v.  Giles,  1  N.  C.  pt.  2,  p.  290 
(Conference  174),  where  the  custodian  of 
a  will,  who  was  told  by  the  testator  to  burn 
it,  refused,  and  said  he  would  give  it  to 
testator,  but  did  not  do  so,  and  testator 
afterwards  recognized  it  as  his  will,  there 
was  held  to  be  no  revocation. 

In  Tynan  v.  Paschal,  27  Tex.  286,  84  Am. 
Dec.  619,  where  a  testator  wrote  the  cus- 
todian of  his  will  and  directed  him  to  de- 
stroy it,  ai^d  such  custodian  did  not  destroy 
it  for  the  reason  that  he  did  not  believe  he 
had  the  right  to  do  so,  there  was  held  to 
be  no  revocation  of  the  will. 

In  Leacraft  v.  Leacraft,  supra,  it  is  stated 
41  L.R.A.(N.S.) 


that  the  civil  law  provides  that  where  a 
devisee  has  hindered  the  revocation  of  a 
will,  such  will  is  void  as  to  him. 

In  Doe  ex  dem.  Perkes  v.  Perkes,  3  Barn. 
&  Aid.  489,  22  Revised  Rep.  458,  where  a 
testator  becoming  angry  with  the  devisee 
named  in  his  will  started  to  tear  the  will, 
and  had  torn  it  in  several  places  when  he 
was  stopped  by  a  bystander,  and  after  a 
short  time  such  testator  took  the  will  and 
stated  that  it  was  a  good  thing  that  it  was 
not  torn  worse,  and  folded  it  and  preserved 
it,  it  was  left  to  the  jury  to  say  whether 
or  not  the  testator  had  revoked  the  will, 
and  their  verdict  establishing  the  will  was 
sustained. 

In  Cheese  v.  Lovejoy,  L.  R.  2  Prob.  Div. 
261,  37  L.  T.  N.  S.  294,  25  Week.  Rep.  453, 
where  a  testator  had  drawn  a  pen  through 
some  parts  of  his  will,  leaving  the  words 
legible,  however,  and  had  written  on  the 
back,  "All  this  is  revoked,"  and  had  thrown 
it  among  waste  papers,  when*  a  servant  took 
it  and  preserved  it,  there  was  held  to  be  no 
revocation. 

In  Bibb  v.  Thomas,  2  W.  Bl.  1043,  where 
a  testator  tore  his  will,  then  crumpled  it 
and  threw  it  on  the  fire,  from  which  it  fell, 
but  must  soon  have  been  burned  had  not  a 
person  taken  it  up  and  preserved  it,  it  was 
held  that  the  tearing  and  burning  in  this 
case  was  sufTieient  to  comply  with  the  stat- 
ute. The  effect  of  the  preservation  of  the 
will  by  the  third  person  is  not  referred  to 
in  the  opinion. 

Other  cases  of  the  class  of  Bibb  v.  Thom- 
as and  Cheese  v.  Lovejoy  are  Sweet  v.  Sweet, 
1  Redf.  451,  where,  after  a  testator  who 
was  confined  to  his  bed  had  torn  his  will 
into  fragments,  his  wife  collected  the  frag- 
ments and  carefully  sewed  them  together  in 
such  a  manner  as  to  render  the  will  legible; 
and  White  v.  Casten,  46  N.  C.  (1  Jones,  L.) 
197,  59  Am.  Dec.  586,  where  testator  threw 
his  will  on  the  fire,  and  after  it  had  burned 
through  in  three  places,  it  was  taken  from 
the  fire  by  his  wife  and  concealed, — in  both 
of  which  cases,  the  revocation  was  held  com- 
plete. 

Such  cases,  however,  in  which  the  testator 
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divided  among  all  the  testator's  children. 
The  son  Edward,  and  the  atepeon,  Jacob 
Fechtig,  were  named  executors  of  the  will. 
After  the  death  of  the  testator,  the  will 
was  admitted  to  probate  and  letters  testa- 
mentaiT  issued  to  the  persons  therein  named 
as  executors.  The  bill  alleges  that,  before 
the  death  of  the  testator,  he  desired  to 
change  or  revoke  said  will  and  codicil;  that 
said  instruments  were  in  the  city  of  Carmi, 
Olinoia,  and  the  testator  resided  on  his 
farm  5  miles  from  said  city;  that  for  more 
than  two  months  before  his  death  he  was 
bo  feeble  as  to  be  unable  to  leave  his  house, 
and  most  of  the  time  was  confined  to  his 
bed;  that  the  son  William  Rebstock  lived 
with  his  father,  and  Joseph  Rebstock  lived 
near  him  and  was,  during  the  last  illlness 


of  the  testator,  at  his  home  the  greater 
part  of  the  time;  that  during  this  period 
of  confinement  of  the  testator,  he  requested 
and  entreated  his  sons  William  and  Joseph 
to  have  a  lawyer  brought  to  his  house  so 
that  he  might  change  or  revoke  his  will  and 
codicil,  but  that  said  William  and  Joseph 
Rebstock  refused  to  comply  with  this  re- 
quest, and  threatened  violence  to  anyone 
who  would  bring  a  lawyer  to  their  father, 
or  in  any  manner  render  assistance  to  him 
in  changing  or  revoking  his  will  and  codi- 
cil, thereby  defeating  his  intention  to  re- 
voke or  change  said  instruments.  The  bill 
prays  that  said  will  and  codicil  and  the 
probate  thereof  be  set  aside  and  declared 
null  and  void,  and  that  the  estate  of  the 
testator  be  distributed  among  his  heirs  ac- 


has  done  all  that  he  intended  to  do  in 
carrying  out  his  intention  of  revoking  the 
will,  have,   in  general,  be^n  excluded. 

In  Jones  v.  Murphy,  8  Watts  &  S.  276, 
wiiere  a  subsequent  revoking  will  was  sup- 
pressed by  fraud,  it  was  held  that  if  the 
execution  of  the  second  will  was  proved,  it 
was  not  necessary  to  prove  the  precise  facts 
in  which  the  latter  will  differed  from  the 
former,  so  as  to  afford  a  sufficient  ground 
to  decide  the  latter  will  a  revocation  of  the 
first;  but  that  there  is  a  sufficient  ground 
even  if  the  dispositions  made  by  the  second 
will  are  inconsistent  with  the  dispositions 
contained  in  the  former. 

In  Piggott  V.  Pen  rice,  1  Comyns,  250, 
where  a  deed  declaring  certain  uses  had 
been  executed  by  a  wife  and  her  husband, 
and  afterwards  the  wife,  who  had  the  power 
of  revocation,  expressed  a  desire  to  effect 
nich  revocation,  but  there  was  some  delay, 
eaosed  apparently  by  the  husband,  so  that 
BO  revocation  was  in  fact  effected,  the  first 
d^  was  held  good.  In  the  course  of  the 
opinion  it  is  stated  that  if  it  had  •been 
proved  that  the  husband  had  hindered  any- 
body from  coming  to  his  wife,  or  prevented 
the  execution,  or  obstructed  the  engrossing 
of  the  deed  of  revocation,  it  would  have  been 
aDowed  as  a  good  revocation  against  him. 

Kffeet  upon   right  of  legatees  or   devisees 

to  take. 

The  doctrine  that  where  a  devise  is  ob- 
tained on  a  promise,  express  or  implied,  the 
beneficiary  will  hold  the  property  or  a 
portion  oif  it  in  trust  for,  or  subject  to  a 
change  in  favor  of,  another,  has  been  ap- 
plied in  easea  of  interference  with  revoca- 
tion. 

Thns,  in  Dowd  v.  Tucker,  41  Conn.  197, 
&  <levisee  who  was  called  by  the  testatrix, 
d^rious  of  revoking  a  gift  to  him  and 
disposii^  of  the  property  to  another,  and 
»ho  persuaded  the  testatrix  not  to  revoke 
the  ^ift  under  a  promise  that  he  would 
d^  the  property  to  the  person  to  whom 
tbp  testatrix  desired  it  to  ^o,  was  held  a 
trnrti*  for  such  person.  The  court  in  this 
**»«*.  after  reviewing  the  circumstances  un- 
«  L.RJL(N.S.) 


der  which  the  revocation  was  prevented, 
states  that  it  follows  that  the  promise  was 
made  in  bad  faith,  with  the  dishonest  in- 
tention to  do  what  the  devisee  afterwards 
did,  and  this  being  so,  the  case  is  clearly  one 
of  fraud,  the  devisee  having  obtained  the 
conveyance  of  property  by  a  promise  which 
he  had  no  intention  at  the  time  to  fulfil. 

So,  in  Ragsdale  v.  Ragsdale,  68  Miss.  92, 
11  L.R.A.  316,  24  Am.  St.  Rep.  256,  8  So. 
315,  where  a  devisee,  in  order  to  prevent 
the  making  of  a  codicil  changing  a  gift  to 
him  from  a  whole  to  a  half  interest  in  cer- 
tain land,  and  giving  the  remaining  half  to 
his  brother,  promised  the  testator  that  he 
would  convey  the  half  interest  to  his  broth- 
er, such  devisee  was  held  to  be  a  trustee  of 
the  half  interest. 

So,  in  Church  v.  Ruland,  64  Pa.  432, 
where  a  devisee  promised  to  carry  out  an 
expressed  desire  of  the  testator  as  to  a 
disposition  of  his  property  different  than 
that  made  in  the  will,  in  order  to  prevent 
his  making  another  will,  there  was  held  to 
be  a  trust. 

In  Brook  v.  Chappell,  34  Wis.  405,  where 
a  testator  omitted  to  make  a  provision  for 
certain  persons  in  a  codicil  to  his  will,  on 
the  promise  of  the  sole  legatee  that  he  would 
pay  such  persons  the  desired  legacies,  it 
was  held,  in  an  action  to  probate  the  tes- 
tator's express  desire  as  a  nuncupative 
codicil  to  the  will,  that  such  legatee  might 
be  declared  a  trustee  for  the  persons  so 
designated  by  the  testator. 

In  Chamberlaine  v.  Chamberlaine,  2 
Freem.  Ch.  34,  where  a  tenant  for  life  un- 
der a  will  had  promised  his  devisor,  in  con- 
sideration he  would  not  alter  his  will,  that 
he  would  pay  certain  legacies,  such  tenant 
for  life  was  held  liable  to  pay  the  legacies 
as  he  had  agreed  to  do. 

It  is  stated  in  Blanch ard  v.  Blanch ard, 
32  Vt.  62,  that  if  the  intention  of  the  tes- 
tator to  revoke  is  defeated  by  fraud,  it  may 
be  quite  probable  that  a  court  of  equity 
would  interfere  to  prevent  the  guilty  person 
from  taking  advantage  of  his  own  fraud, 
and  restore  the  fund  to  the  channel  from 
which  it  had  been  diverted  by  the  fraud. 

In  Gains  v.  Gains,  2  A.  K.  Marsh-  190, 
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cording  to  the  laws  of  descent.  A  demur- 
rer to  the  bill  was  sustained,  and  a  decree 
entered  dismissing  the  same  for  want  of 
equity.  The  complainants  have  brought  the 
record  to  this  court  by  appeal. 

The  question  presented  is  whether  the  de- 
sire and  intention  of  a  man  who  has  made 
his  will  to  revoke  the  same,  but  who  is  pre- 
vented from  doing  so  by  the  fraud  or  coer- 
cion of  a  party  who  will  be  benefited  by  the 
will  not  being  revoked,  are  sufficient  to  jus- 
tify a  court  of  equity  in  decreeing  the  revo- 
cation of  the  will  and  setting  it  aside. 

Section  17  of  chapter  148  of  Hurd's  Stat- 
utes reads  as  follows:  ''No  will,  testament, 
or  codicil  shall  be  revoked  otherwise  tlian 
by  burning,  canceling,  tearing,  or  obliter- 
ating the  same,  by  the  testator  himself,  or 
in  his  presence,  by  his  direction  and  con- 
sent, or  by  some  other  will,  testament,  or 
codicil  in  writing  declaring  the  same,  signed 
by  the  testator  or  testatrix  in  the  presence 
of  two  or  more  witnesses,  and  by  them  at- 
tested in  his  or  her  presence;  and  no  words 
spoken  shall  revoke  or  annul  any  will,  testa- 
ment, or  codicil  in  writing,  executed  as 
aforesaid,  in  due  form  of  law."  Most,  if 
not  all,  of  the  states  of  the  Union,  as  well 
as  England,  now  have  similar  statutes.  The 
history  of  this  legislation  is  referred  to  in 
§  244  of  Page  on  Wills.  Prior  to  the  en- 
actment of  any  legislation  upon  this  sub- 
ject in  England,  the  question  whether  an 
intention  to  revoke  a  will  was  sufficient  to 
constitute  a  revocation  was  considered  by 
the  courts,  and  the  courts  held  that  such 
an  intention  was  sufficient  to  effect  a  revo- 
cation. These  decisions  led  to  such  un- 
certainty in  the  stability  of  wills,  and  to 
such  suspicion  that  wills  were  being  defeat- 
ed by  perjury,  that  an  act  was  passed  de- 


fining what  was  necessary  to  the  revoca- 
tion of  a  will  bv  the  testator  in  his  life- 
time,  and,  as  above  stated,  the  various 
states  of  this  country  have  enacted  similar 
legislation.  It  will  be  seen  our  statute 
provides  that  no  will  or  codicil  shall  be 
revoked  otherwise  than  by  burning,  cancel- 
ing, tearing,  or  obliterating  the  same  by 
the  testator  himself,  or  by  someone  in  his 
presence,  and  by  his  direction  and  consent, 
or  by  some  other  will  or  codicil  dulv  exe- 
cuted.  Under  similar  statutes  the  courts 
of  this  country  have  practically  uniform- 
ly held,  and  text-book  writers  also  lav 
down  the  rule,  that  the  mere  intention  to 
revoke  a  will,  unaccompanied' by  any  act  of 
the  testator  to  execute  that  intention,  will 
not  be  sufficient  to  revoke  the  will,  ever 
though  the  execution  of  the  intention  was 
frustrated  by  the  fraud  and  improper  con- 
duct of  other  persons.  Slight  acts  of  tear- 
ing, burning,  or  canceling,  with  the  purpose 
and  intention  of  revoking  a  will,  may  be 
sufficient  for.  that  purpose,  but  the  inten- 
tion to  revoke,  unaccompanied  by  any  of  the 
acts  of  destruction  required  by  the  statute, 
is  insufficient. 

In  §  255  of  Page  on  Wills  the  author 
discusses  the  question  whether  the  preven- 
tion of  the  revocation  of  a  will  by  fraud  of 
the  beneficiaries  is  sufficient  to  justify  a 
court  in  declaring  a  revocation,  under  stat- 
utes providing  what  a'cts  wnll  be  sufficient 
for  that  purpose,  and  says  the  weight  of 
authority  is  that,  in  the  absence  of  anv  of 
the  acts  specified  in  the  statute,  a  will  can- 
not be  revoked  by  the  intention  of  the  tes- 
tator alone,  no  matter  by  what  deceit  lie 
was  prevented  from  manifesting  his  inten- 
tion. According  to  the  author  but  three 
states    (Connecticut,   Georgia,   and   Tennes- 


]2  Am.  Dec.  375,  it  is  stated  by  the  court 
that  a  devisee  who,  by  fraud  or  force,  pre- 
vents the  revocation  of  a  will,  may,  in  a 
court  of  equity,  be  considered  a  trustee  for 
those  who  would  be  entitled  to  the  estate 
in  ease  it  were  revoked,  but  the  question 
could  not  with  propriety  be  raised  upon  an 
application  to  admit  the  will  to  record. 

So,  in  Graham  v.  Burch,  47  Minn.  171, 
28  Am.  St.  Rep.  339.  49  N.  W.  697,  it  was 
urged,  upon  an  application  for  the  probate 
of  a  will,  that  a  devisee  who  had  prevented 
the  revocation  thereof  should  be  declared 
a  trustee  ex  maleiicio,  but  the  court  held 
that  this  was  beyond  the  jurisdiction  of  the 
probate  court  in  sucli  proceeding. 

The  enforcement  of  a  trust  was  denied  in 
Heinisch  v.  Pennington,  73  N.  J.  Kq.  45(5. 
68  Atl.  233,  on  the  ground  of  inability  to 
trace  the  property,  the  long  delay  in  at- 
tempting to  enforce  the  trust,  and  the 
vagueness  and  indefiniteness  of  the  prom- 
ise made  by  the  devisee. 

See  Clingan  v.  Mitcheltree,  31  Pa.  25,  su- 
pra. 
41  L.R.A.(N.S.) 


I  In  Kent  v.  MahafTey,  10  Ohio  St.  204. 
I  where  the  revocation  had  been  prevented  by 
!  a  person  who  apparently  had  no  interest  in 
the  will,  the  court  states  that  the  case  is 
not  the  ordinary  one  in  which  a  devise  is 
obtained  on  a  promise,  express  or  implied, 
that  the  devisee  will  hold  the  land  or  a  por- 
tion of  it  in  trust  for,  or  subject  to  a  change 
in"  favor  of,  another;  tliat  the  bequest  was 
not  made  with  any  such  understanding,  and 
the  fraudulent  prevention  of  its  revocation 
could  not  well  be  tortured  into  a  promise 
to  hold  for  the  heir  at  law;  and  that  to 
hold  the  legatee  a  trustee  in  such  case  would 
seem  to  nullify  the  statute  prohibiting  revo- 
cation except  in  a  specified  manner. 

As  to  the  general  question  of  impressing 
share  of  heir,  devisee,  or  legatee  with  con- 
structive trust,  because  of  his  fraud  in 
frustrating  decedent's  intention  to  give  the 
property  to  a  third  person,  see  note  to 
Grossman  v.  Keister,  8  L.R.A.(N.S.)  698. 
and  supplementarv  note  to  McDowell  v. 
McDowell,   31   L.R.A.(N.S.)    176. 

W.  A.  E. 
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sec)  hare  decided  a  contrary  view,  but  in 
MHDe,  if  not  all,  of  these  states,  there  was 
at  the  time  of  the  decisions  no  statute  spe- 
eifring  what  acts  were  necessary  to  revoke 
a  will.  Mr.  Page  expresses  the  view  that 
there  ought  to  be  provided  by  law  some 
rrmedy  in  a  case  where  the  testator  was 
prevented  fr<Mn  revoking  his  will  by  actual 
r»*?rcion.  Any  such  remedy,  however,  would 
ave  to  be  provided  by  statute. 

The  following  are  some  of  the  authorities 
in  point  in  support  of  the  proposition  that, 
vbere  there  is  a  statute  providing  what 
acts  will  constitute  revocation  of  a  will, 
f»roof  of  an  intention  to  revoke,  unaccom- 
panied by  any  of  the  acts  provided  by  stat- 
ute, is  not  sufficient  to  revoke  a  will:  Jar- 
man,  Willa,  4th  ed.  162;  Gains  v.  Gains, 
2  A.  K.  Marsh.  190,  12  Am.  Dec.  376; 
Bianchard  v.  Blanchard,  32  Vt.  62;  Mundy 
V.  Mundy,  15  N.  J.  Eq.  290;  Clingan  v. 
Mitcheltree,  31  Pa.  25;  Kent  v.  Mahaffey, 
10  Ohio  St.  204;  Hise  v.  Fincher,  32  N.  C. 

\f^  Ired.  L.)  139.  51  Am.  Deo.  383;  Dela- 
field  V.  Parish,  25  N.  Y.  9;  Graham  v. 
Burch,  47  Minn.  171,  28  Am.  St.  Rep.  339, 
49  N.  W.  697;  Runkle  v.  Gates,  11  Ind. 
95. 

The  decree  of  the  Circuit  Court  sustain- 
ine  the  demurrer  to  and  dismissing  the  bill 
for  want  of  equity  is  affirmed. 


HIXNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA  EX  REL. 
(JEOROE  T.  SIMPSON,  Attorney  Gen- 
eral, 

V. 

CITY  OF  MANKATO  et  al. 

(117  Minn.  458,  136  N.  W.  204.) 

Leci'siatiire  ^  powers  —  conBtitutional 
Umi  tat  ions. 

1.  The  provisions  of  a  state  Constitution 
do  not  confer  any  powers  upon  the  legisla- 
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ture,  but  are  mere  limitations;  and  the 
legislature  has  all  the  powers  of  an  absolute 
sovereign,  of  which  it  has  not  been  de- 
prived by  the  Constitution. 

Statute  ^  constitutionality  —  presump- 
tion. 

2.  In  determining  the  constitutionality 
of  an  act  of  the  legislature,  every  intend- 
ment must  be  indulged  in  favor  of  its  valid- 
ity. 

Same  ^  construction  ^  constitutional 
intent. 

3.  Constitutional  provisions  being  mere 
limitations,  the  question  to  l)e  considered, 
in  determining  wnether  a  particular  act  of 
the  legislature  violates  a  particular  con- 
stitutional provision,  is  not  whether  the 
people,,  in  adopting  such  provision,  had  in 
mind  the  act  of  the  legislature  in  question, 
and  were  attempting  to  authorize  it,  but 
whether,  having  in  mind  the  possibility  of 
some  future  attempt  on  the  part  of  the 
legislature  to  enact  such  an  act,  they  were 
attempting  to  frustrate  it  in  advance. 

Municipal    corporation    ^   commission 
government  ^  constitutionality. 

4.  The  requirement  of  Const,  art.  4,  §  36, 
that  home-rule  charters  must  provide  for  a 

mayor  or  chief  magistrate  and  a  legisla- 
tive body,"  does  not  of  itself  import  such  a 
severance  of  the  several  departments  of  mu- 
nicipal government  as  to  preclude  the  legis- 
lature from  authorizing  cities  and  villages 
to  adopt  the  commission  form  of  govern- 
ment, wherein  the  mayor  is  vested  with  leg- 
islative functions  and  the  council  is  given 
other  than  legislative  powers. 

Same    »   constitutional    limitations    » 
departments  of  government. 

5.  Const,  art.  3,  providing^  that  the  pow- 
ers of  government  shall  be  divided  into  ex- 
ecutive, legislative,  and  judicial,  etc.,  does 
not  apply  to  municipal  governments;  and 
neither  its  expressed  intent  nor  its  spirit 
can  be  read  into  Const,  art.  4,  §  36,  so  as 
to  extend  the  limitation  imposed  by  the  lat- 
ter on  tile  form  of  municipal  government, 
and  therehv  make  it  co-extensive  with  tlie 
limitation  imposed  by  the  former  upon  the 
form  of  state  government. 

Same  ^  validity  of   statute. 

6.  Laws  1909,  chap.  170,  authorizing  cit- 
ies and  villages  to  adopt  the  commission 
form  of  government,  held  constitutional  and 
valid. 


<( 


Sot^.^  Constitutionality  of  commission 
form  of  ffovi^mment. 

The  constitutional  objections  that  have 
***!!  raised  to  statutes  creating  the  com- 
mission form  of  government  have  not  al- 
*tvH  been  confined  to  the  elements  that  are 
[•^•uliar  to  this  form  of  government,  as 
^If^sely  aa  they  were  in  State  ex  rel.  Simp- 
^^  V.  Matckato.  It  has  seemed  advisable, 
^f'Wever.  in  the  preparation  of  this  note 
♦o  show  the  various  constitutional  objec- 
tions that  have  been  made  witn  reference 
t''  the  validitv   of   such    statutes,   and   the 

•pwition  made  by  the  courts  of  such  ob- 
4:  LR.A(X.S.) 


jections,  whether  or  not  they  go  to  the  es- 
sentials of  this  form  of  municipal  govern- 
ment. As  to  the  objections  which  are  not 
peculiar  to  the  commission  form  of  govern- 
ment, however,  the  note  does  not  purport 
to  be  exhaustive. 

The  earlier  cases  on  this  question  are  col- 
lected in  the  note  to  State  ex  rel.  Hunt* v. 
Tausick,  35  L.R.A.(N.S.)   802. 

The  commission  form  of  government  was 
sustained  generally,  without  reference  to 
any  specific  provision,  in  Kessler  v.  Fritch- 
man.  21  Idaho,  30,  119  Pac.  692,  and  also 
with  reference  to  8|)ceiric  objections  as  noted 
below. 
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Same  —  oommisslon  gOTemment  «  va- 
lidity. 

7.  The  Mankato  city  charter,  which  pro- 
vides and  efltahlishea  the  commission  form 
of  government  for  the  said  city,  is  author- 
ized by  Laws  1909,  chap.  170,  and  does  not 
transcend  the  constitutional  limitations  im- 
posed upon  the  form  of  municipal  govern- 
ment. 

(May  17,  1912.) 

APPLICATION  by  the  State  on  the  rela- 
tion of  the  Attorney  General  for  a  writ 
ot  quo  warranto  to  determine  the  constitu- 
tionality of  the  charter  of  the  respondent 
city  and  the  right  of  the  other  respondents 
to  hold  office  thereunder.  Writ  quashed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  liyndon  A.  Smith,  Attorney 
General,  Alonzo  J.  Eldgerton,  Assistaut 
Attorney  General,  O.  L.  Benedict,  and 
Arthur  Schaub,  for  relator: 

The  words  "mayor  or  chief  magistrate" 
mean  an  official  clothed  with  executive 
power,  and  executive  power  only;  and  a 
charter  which  clothes  this  official  with  both 
executive  and  legislative  powers,  and  makes 
him  a  member  of  the  legislative  body,  is 
not  in  accordance  with  the  constitutional 
amendment. 

Waldo  V.  Wallace,  12  Ind.  669;  Crovatt 
V.  Mason,  101  Ga.  246,  28  S.  E.  891;  17 
Cyc.  1679;  Dill.  Mun.  Corp.  147;  People  ex 
rel.  Thorne  v.  Hays,  4  Cal.  146;  People  v. 
Salsbury,  134  Mich.  637,  96  N.  W.  936; 
American  Electric  Co.  v.  Waseca,  102  Minn. 


Guaranty  of  a  republican  form  of  govern- 
ment. 

The  commission  form  of  government  was 
held  not  to  violate  the  provision  contained 
in  the  Federal  Constitution  that  the  United 
States  shall  guarantee  to  every  state  a  re- 
publican form  of  government,  since  this 
provision  applies  only  to  the  form  of  gov- 
ernment of  the  state,  and  not  to  its  regula- 
tion of  affairs  of  minor  municipalities  or 
local '  subdivisions  of  the  state.  People  ex 
rel.  Springfield  v.  Edmands,  252  111.  108, 
96  N.  E.  914.  With  reference  to  the  provi- 
sions for  the  initiative,  referendum  and  re- 
call, the  court  states  that  the  act  is  rot 
violative  of  the  constitutional  provision  re- 
ferred to,  for  the  same  reason. 

Special  and  local  legislation. 

The  objection  to  the  Nebraska  act  that  it 
was  a  local  or  special  law  in  that,  if  the 
electors  of  one  municipality  should  adopt 
this  form  of  government  and  other  cities 
of  the  same  class  should  refuse  to  adopt 
it,  there  would  be  various  forms  of  mu- 
nicipal government  in  cities  of  the  same 
population,  was  disapproved  in  State  ex  rel. 
Baughn  v.  Ure,  --  Neb.' — ,  135  N.  W.  224; 
and  the  court  states  that  it  is  a  general  act 
applying  to  all  cities  within  the  state  of 
over  a  certain  population  and  operates  on 
all  cities  alike  within  the  class,  and  the 
mere  fact  that  the  ultimate  result  may  be 
that  some  cities  of  the  state  may  have  a 
different  form  of  government  from  others 
does  not  necessarily  make  it  a  special  or 
local  law. 

In  People  ex  rel.  Sprinfjfield  v.  Edmands, 
supra,  the  Illinois  commission  government 
act  was  held  not  violative  of  the  constitu- 
tional provision  which  prohibits  special  or 
local  legislation  in  matters  affecting  the  in- 
corporation of  villages,  cities,  and  towns, 
by  reason  of  the  fact  that  it  became  effect- 
ive only  in  municipalities  which  might 
adopt  it  by  vote,  or  that  a  municipality 
which  had  adopted  it  might  cease  to  act 
under  it  by  a  vote. 

See  State  ex  rel.  Baughn  v.  Ure,  infra,  un- 
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der  "Delegation  of  legislative  powers,"  as 
to  another  objection  to  adoption  by  vote. 

The  conunission  form  of  government  is  a 
general,  and  not  a  special,  law.  Kessler  v. 
Fritchman,  supra;  Swain  v.  Fritchman,  21 
Idaho,  783,  126  Pac.  319. 

The  right  generally  of  the  legislature  to 
submit  to  the  electors  of  a  municipality,  for 
their  adoption  or  rejection,  this  form  of  gov- 
ernment, was  sustained  also  in  State  ex  rel. 
Baughn  v.  Ure,  supra. 

The  constitutionality  of  an  act  authoriz- 
ing the  adoption  of  this  form  of  government 
by  a  vote  of  the  electors  of  the  municipality, 
and  an  abandonment  of  the  form  by  a  vote 
of  such  electors  after  six  years  of  operation, 
was  sustained  in  Kessler  v.  Fritchman. 
supra,  also. 

Nor  is  such  an  act  open  to  the  objection 
of  special  or  local  legislation,  by  reason  of 
the  fact  that  it  excludes  cities  having  a 
population  exceeding  a  certain  number, 
when  the  number  is  fixed  so  as  to  exclude 
only  one  city  in  the  state.  People  ex  rel. 
Springfield  v.  Edmands,  supra. 

Nor  is  such  an  act,  which  is  made  to  ap- 
ply to  cities  having  a  population  between 
certain  limits  and  which  in  fact  applies  on- 
ly to  one  city  in  the  state,  open  to  the  ob- 
jection of  special  or  local  legislation.  Wil- 
son V.  McKelvey,  78  N.  J.  L.  621,  77  Atl. 
94,  affirming  78  N.  J.  L.  3,  138  Am.  St.  Rep. 
583,  74  Atl.  316. 

Although  the  limit  as  to  population  fixed 
by  the  Idaho  statute  was  such  as  to  include 
villages  and  cities  according  as  they  had 
adopted  village  or  city  government  under 
the  general  incorporation  laws  of  the  state, 
the  fact  that  the  act  in  terms  applied  to 
cities  only  was  held  not  to  violate  the  con- 
stitutional provision  as  to  general  laws, 
since  it  was  the  intention  to  include  cities, 
villages,  and  towns  having  the  requisite 
population.    Kessler  v.  Fritchman,  supra. 

Impairment  of  the  obligation   of  contract. 

In  Swain  v.  Fritchman,  supra,  a  com- 
mission plan  of  city  government  which  con- 
tained a  provision  that  no  right  or  lia- 
bility,  §ithe]:    jn   favor   of   or   against  the 
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329,  113  N.  W.  899;  Re  Wilson,  32  Minn. 
145,  19  N.  W.  723;  Foreman  v.  Hennepin 
County,  64  Minn.  371,  67  N.  W.  207;  Lau- 
ritfien  v.  Seward,  99  Minn.  313,  309  N.  W. 
404. 

The  term  "legialative''  is  well  understood 
to  mean  the  lawmaking  functions  of  gov- 
ernment, and  has  never  been  held  to  include 
any  of  the  law-enforcing  powers. 

25  Cfc.  181;  State  ex  rel.  Otis  v.  District 
Ct.  97  Minn.  147,  106  N.  W.  306;  State 
ex  rel.  Chllds  v.  Kiichli,  53  Minn.  147,  19 
LJI.A.  779,  64  N.  W.  1069;  State  ex  rel. 
Thompson  v.  St.  Paul,  25  Minn.  106;  Den- 
ning V.  Roome,  6  Wend.  651;  Wetmore  v. 
Story,  22  Barb.  414;  Cochran  v.  McCleary, 
22  Iowa,  75. 

The  charter  before  us  cannot  come  within 


the  words  of  the  amendment,  without  en- 
larging the  latter. 

Davis  V.  Hugo,  81  Minn.  223,  83  N.  W. 
984 ;  Newell  v.  People,  7  N.  Y.  9. 

The  incorporation  of  cities,  and  providing 
charters  for  them,  is  a  legislative  act,  and 
as  such  devolved  upon  the  legislature. 

State  ex  rel.  Luley  v.  Simons,  32  Minn. 
540,  21  N.  W.  750;  Metcalf  v.  State,  49 
Ohio  St.  586,  31  N.  E.  1076;  Forsyth  v. 
Hammond,  18  C.  C.  A.  175,  34  U.  S.  App. 
552,  71  Fed.  443;  Laramie  County  v.  Al- 
bany County,  92  U.  S.  307,  23  L.  ed.  552. 

Messrs.  C.  O.  Bailey  and  Lorin  Cray, 
for  respondents: 

As  applied  to  the  legislative  department, 
the  Constitution  of  the  state  is  a  limita- 
tion, and  not  a  grant  of  power. 


city,  existing  at  the  time,  and  no  suit  or 

Eroeecution  of  any  kind,  should  be  affected 
y  such  change,  and  such  city  should  be 
subject  to  all  the  duties,  obligations,  lia- 
bilities, and  limitations  now  or  hereafter 
imposed  upon  such  municipal  corporation 
by  the  Constitution;  and  providing,  fur- 
ther, that  all  existing  ordinances  should  re- 
main in  force  under  the  new  government  un- 
til altered  or  repealed, — ^was  held  not  open 
to  the  objection  that  it  would  impair  the 
obligation  of  contract  as  to  the  bonded  in- 
debtedness of  the  city,  where  the  bonding 
act  made  special  provisions  for  the  levying 
and  collection  of  an  annual  tax  for  the 
payment  of  interest  and  raising  a  sinking 
rand  lor  the  final  redemption  of  the  bond. 
It  was  further  urged  in  this  case  that  it 
impaired  the  obligation  of  a  contract,  since 
it  provided  a  method  whereby  all  ordi- 
nances might  be  submitted  to  a  popular 
vote,  and  that  although  the  city  council 
might  make  a  tax  levy  or  be  compelled  by 
the  court  to  make  such  levy,  still  the  people 
might  refuse  to  cast  a  favorable  vote,  and 
there  would  be  no  method  whereby  a  levy 
could  be  enforced  and  a  tax  raised  to  meet 
these  obligations.  The  court,  however,  held 
that  the  act  excluded  ordinances  making  the 
annual  tax  levy  and  appropriations  from 
the  operation  of  the  referendum  provision, 
and  thus  it  was  not  open  to  this  objection. 

Del^ation   of   legislative    powers. 

Neither  is  the  provision  that  this  form 
of  municipal  government  shall  become  ef- 
fective in  cities  over  a  certain  population 
only  upon  an  affirmative  vote  of  the  electors 
thereof,  an  attempt  on  the  part  of  the  le;;- 
islature  to  delegate  legislative  powers  to  a 
municipality,  in  that  it  submits  to  a  vote 
of  the  electors  of  the  municipality  the  ques- 
tion whether  or  not  an  act  proposed  by  the 
legislature  shall  become  a  law,  so  as  to 
constitute  a  violation  of  the  constitutional 
provision  providing  for  the  distribution  of 
powers  of  government  in  legislative,  execu- 
tive, and  judicial  departments,  since  this 
provision  refers  only  to  the  government  of 
the  state,  and  not  to  the  government  of  mii- 
41  L.R^4.(NJS.)  8 


nicipalities  or  local  subdivisions  of  the 
state.  State  ex  rel.  Baughn  v.  Ure,  —  Neb. 
— ,  135  N.  W.  224. 

See  People  ex  rel.  Springfield  v.  Edmands 
as  to  another  objection  maSe  to  adoption  by 
vote. 

Reference  to  other  laws. 

In  Kessler  v.  Fritchman,  supra,  where  a 
city  operating  under  a  special  charter  was 
about  to  adopt  the  commission  form  of  gov- 
ernment, the  contention  that  a  general  la 
could  not  alter  or  amend  a  special  charter 
was  disapproved,  and  it  was  held  that  it 
was  not  the  general  law  that  was  changing 
or  altering  the  special  charter,  but  the  vote 
of  the  electors  of  the  municipality  adopting 
the  new  form  of  government. 

The  fact  that  the  act  establishing  the 
commission  form  of  government  does  not 
provide  a  complete  system  of  city  govern- 
ment, but  by  its  provisions  makes  the  gen- 
eral laws  of  the  state,  not  inconsistent  with 
the  provisions  of  the  act,  applicable  io  cit- 
ies adopting  the  act,  does  not  render  it 
void  as  to  a  city  organized  under  a  special 
charter,  since  the  provision  as  to  the  ap- 
plication of  the  eeneral  laws  will  be  held 
to  apply  to  such,  cities  also.  Swain  v. 
Fritchman,  supra. 

The  provision  that,  upon  the  adoption  by 
any  city,  and  the  election  of  officers  thereun- 
der, of  the  commission  form  of  government, 
the  general  laws  of  the  state  applicable  to 
such  city  shall  be  deemed  and  held  to  be 
repealed,  and  the  further  provision  that  any 
city  which  shall  have  operated  for  more 
than  four  years  under  the  commission  form 
of  government  may  abandon  its  provisions 
and  organization  thereunder,  and  accept 
the  provisions  of  the  general  laws  of  the 
state  then  applicable  to  such  city,  were 
held  not  inconsistent,  since  it  was  evident 
that  the  legislature  did  not  intend  an  abso- 
lute repeal  of  the  general  laws.  State  ex 
rel.  Baughn  v.  Ure,  supra. 

The  Nebraska  act  was  attacked  on  the 
ground  that,  although  purporting  to  be  com- 
plete in  itself,  yet  resort  must  be  had  to 
other  laws  to  determine  the  powers  and  du- 
ties of  the  government  of  cities  adopting  the 
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Eckerson  v.  Dee  Moines,  137  Iowa,  452, 
116  N.  W.  177. 

A  law  will  not  be  declared  illegal  unless 
it  violates  some  specific  provisions  of  the 
Constitution. 

St.  Louis  County  v.  Griswold,  68  Mo. 
176;  Fletcher  v.  Peck,  6  Cranch,  87,  128, 
3  L.  ed.  162,  175. 

If  not  prohibited  by  constitutional  pro- 
visions, the  people,  through  the  legislature, 
may  authorize  any  form  of  government  for 
the  municipalities  of  the  state  which  they 
choose. 

State  ex  rel.  Kansas  City  v.  Field,  99  Mo. 
352,  12  S.  W.  802;  State  ex  rel.  Ryan  v. 
District  Ct,  87  Minn.  146,  91  N.  W.  300; 
Kansas  City  v.  Marsh  Oil  Co.  140  Mo.  458, 
41  S.  W.  943;  St.  Louis  v.  Western  U. 
Teleg.  Co.  149  U.  S.  465,  37  L.  ed.  810,  13 
Sup.  Ct.  Rep.  990. 

Section  1  of  article  3  of  our  Constitution 
applies  to  the  state  government  only. 

People  V.  Provines,  34  Cal.  520;  People 
ex  rel.  Dafoe  v.  Harshaw,  60  Mich.  200,  1 
Am.  St.  Rep.  498,  26  N.  W.  879;  Davock 
V.  Moore,  106  Mich.  120,  28  L.R.A.  783,  63 
N.  W.  424;  Santo  v.  State,  2  Iowa,  166, 
63  Am.  Dec.  487;  Waldo  v.  Wallace,  12 
Ind.  669;   Uridias  v.  Morrill,  22  Cal.  474; 


Eckerson  v.  Des  Moines,  137  Iowa,  452,  113 
N.  W.  177;  Bryan  v.  Voss,  143  Ky.  422, 
136  S.  W.  884. 

The  chief  executive  is  sometimes  called 
"the  mayor"  and  sometimes  "the  president." 

Kriseler  v.  Le  Valley,  122  Mich.  676,  81 
N.  W.  580;  28  Cyc.  320. 

And  in  many  states  the  chief  executive 
is  made  a  part  of  the  legislative  depart- 
ment. 

2  McQuillin,  Mun.  Corp.  §  433;  Cochran 
V.  McCleary,  22  Iowa,  76;  Jaoobs  v.  San 
Francisco,  100  Cal.  121,  34  Pac.  630;  2 
Dill.  Mun.  Corp.  §§  513,  515;  1  Smith, 
Mun.  Corp.  §§  186,  290;  28  Cyc.  338;  Peo- 
ple ex  rel.  Dafoe  v.  Harshaw,  60  Mich.  200, 

I  Am.  St.  Rep.  498,  26  N.  W.  879;  Broun 
V.  Foster,  88  Me.  49,  31  L.R.A.  116,  33 
Atl.  662. 

Section  36  of  article  4  of  the  Constitu- 
tion is  not  violative  of  §  4  of  article  4  of 
the  Constitution  of  the  United  States,  guar- 
antying a  republican  form  of  government. 

Hopkins  v.  Duluth,  81  Minn.  189,  83  N. 
W,  530;  Kadderly  v.  Portland,  44  Or.  118, 
74  Pac  710,  75  Pac.  222;  Re  Pfahler,  150 
Cal.  71,  11  L.R.A.(N.S.)   1092,  88  Pac.  270, 

II  Ann.  Cas.  911. 

Chapter  361  of  the  Laws  of  1899,  author- 


plan,  and  this  in  effect  amended  such  prior 
laws,  and,  not  having  been  done  in  the  way 
provided  by  the  Constitution,  was  uncon- 
stitutional. The  court,  however,  held  the 
law  complete  in  itself  so  far  as  it  applied 
to  the  subject-matter  properly  embraced 
within  its  title,  and  therefore  the  consti- 
tutional provision  respecting  the  matter 
of  amendment  and  repeal  of  former  stat- 
utes had  no  application.     Ibid. 

The  Illinois  act  which  purported  to  amend 
the  general  act  providing  for  the  incorpora- 
tion of  cities  and  villages,  by  adding  there- 
to the  article  containing  the  provision  for 
the  commission  form  of  government,  and 
which  made  no  change  in  the  act  except  by 
adding  the  article,  was  held  not  violative 
of  the  provision  that  the  section  of  the  law 
amended  shall  be  inserted  at  length  in  the 
new  act,  although  the  act  amended  in  this 
case  was  not  inserted.  People  ex  rel. 
Springfield  v.  Fdmands,  supra. 

Miscellaneous. 

The  fact  that  the  government  of  a  city 
is  intrusted  to  a  commission,  three  of  tlie 
members  of  which  are  appointed  by  the  gov- 
ernor, is  a  violation  of  the  constitutional 
guaranty  of  local  self-government,  implied 
from  the  Constitution,  and  also  expressly 
provided  by  the  provision  that  the  electors 
shall  have  power  "to  elect  the  mayor  and 
other  elective  officers."  Ex  parte  Tjewis,  45 
Tex.  Crim.  Rep.  1,  108  Am.  St.  Rep.  920, 
73  S.  W.  811;  Ex  parte  Anderson,  46  Tex. 
Crim.  Rep.  372,  81  S.  W.  973:  Ex  parte  Le- 
vine,  46  Tex.  Crim.  Rep.  364,  81  S.  W.  1206. 
The  supreme  court  of  this  state,  a  court  of 
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co-ordinate  jurisdiction  with  the  court  of 
criminal  appeals,  in  Brown  v.  Galveston,  97 
Tex.  1,  76  S.  VV.  488,  came  to  the  opposite 
conclusion,  and  sustained  the  constitution- 
ality of  this  act. 

Such  -a  statute  which  confers  the  govern- 
ment upon  three  commissioners  ap|M)int<'il 
by  the  mayor  is  not  open  to  objection  he- 
cause  it  provides  that  no  more  than  two 
members  of  any  such  board  can  be  of  the 
same  political  party.  McCarter  v.  McKel- 
vev,  78  N.  J.  L.  3,  138  Am.  St.  Rep.  583,  74 
Atl.  316,  affirmed  in  78  N.  J.  L.  621,  77  All. 
94. 

The  Nebraska  act  was  held  not  open  to 
any  constitutional  objection  on  the  ground 
that,  by  an  ambiguous  title,  it  might  be 
held  to  apply  only  to  cities  that  had  a  cer- 
tain population  according  to  the  census  of 
1910,  where  a  section  of  the  act  provided 
that  any  city  in  the  state  having  "accord- 
ing to  the  last  oflictally  taken  and  promul- 
gated state  or  national  census"  a  certain 
population  might  adopt  the  provision  of  the 
act,  since  the  title  is  not  exfJected  to  specify 
minutely  all  the  provisions  of  the  act 
State  ex  rel.  Baughn  v.  Ure,  supra. 

The  fact  that  the  title  to  the  act  does 
not  in  terms  provide  for  cities  organized 
under  special  charters  does  not  render  it 
too  narrow  to  cover  provisions  relating  to 
such  cities,  where  the  title  states  that  it 
applies  to  a  form  of  government  for  cities 
of  the  state.    Kessler  v.  Fritchman,  supra. 

The  Nebraska  act  was  further  sustained 
with  reference  to  the  manner  of  printing  the 
official  ballot,  as  not  violative  of  the  con- 
stitutional provision  that  all  elections  shall 
be  free,  and  that  there  shall  be  no  hindrance 
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ixiag  home-rule  charters,  §  3  of  which  chap- 
ter provided  for  a  mayor  and  governing 
body,  etc^  is  constitutional. 

State  ez  rel.  Getchell  v.  O'Connor,  81 
Minn.  79,  83  N.  W.  498;  State  ex  rel. 
Nicholt  T.  Kiewel,  86  Minn.  136,  90  N.  W. 
160. 

PhlUp  K.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

This  IB  a  proceeding  in  the  nature  of  quo 
warranto,  on  the  relation  of  the  attorney 
general,  for  the  purpose  of  determining  the 
constitutionality  of  the  charter  of  the  city 
of  Mankato  and  the  right  of  the  other 
respondents  to  hold  office  thereunder.  The 
admitted  facts  are  as  follows: 

The  city  of  Mankato  has,  for  many  years, 
been  a  municipal  corporation  of  this  state. 
In  January,  1909,  the  district  court  of  Blue 
Earth  county  duly  appointed  freeholders  to 
frame  a  charter  for  the  said  city,  pursuant 
to  §  36  of  article  4  of  the  Constitution, 
and  under  §§  748-758,  Rev.  Laws  1905,  and 
chapter  170,  p.  181,  Laws  1909.  On  April 
£6,  1910,  a  proposed  charter,  framed  by  the 
said  freeholders,  was  duly  submitted  to  and 
adopted  by  the  electors  of  the  said  city. 
In  April,  1911,  an  election  was  held  under 


such  charter,  and  the  respondent  Taylor 
was  elected  mayor  and  the  other  individual 
respondents  were  elected  councilmen,  and 
each  of  them  has  since  discharged  the 
duties  of  such  offices.  The  said  charter  pro- 
vides, among  other  things: 

^'Sec.  4.  Elective  officers  of  the  city  shall 
be  a  mayor  and  four  councilmen." 

''Sec.  36.  The  mayor  shall  be  the  chief 
magistrate  and  executive  officer  of  the  city. 
He  shall  see  that  the  laws  of  the  state,  the 
provisions  of  this  charter,  and  the  ordi- 
nances of  the  city,  are  duly  observed  and 
enforced  within  the  city.  He  shall  be 
charged  with  the  general  oversight  of  the 
several  departments  of  the-  municipal  gov- 
ernment, and  shall  see  that  all  contracts 
made  with  the  city  are  faithfully  per- 
formed." 

"Sec.  41.  The  mayor  shall  be  a  member  of 
the  council,  and  have  a  right  to  vote  upon 
all  propositions,  matters,  and  questions 
coming  before  it,  but  shall  have  no  veto 
power." 

"Sec.  43.  The  administrative  powers,  au- 
thority, and  duties  of  the  city  cheers,  not 
otherwise  provided  for,  shall  be  distributed 
among  and  assigned  to  five  departments,  as 
follows:      1.  Department  of  public  health, 


or  inpediment  to  the  right  of  a  qualified 
voter  to  exercise  the  elective  franchise,  since 
the  provisions  for  the  printing  of  certain 
names  on  the  ballot  were  held  not  to  pre- 
vent the  voter  from  inserting  the  names  of 
such  other  persons  as  he  might  desire  to 
vote  for.  State  ex  rel.  Baughn  v.  Ure,  su- 
pra. 

The  provision  that  the  election  to  deter- 
mine the  adoption  of  such  form  of  govern- 
ment shall  be  held  within  a  certain  time 
after  the  filing  of  the  petition  was  held  not 
violative  of  the  constitutional  provision 
that  a  municipality  may  organize  under  tlie 
general  laws  of  the  state  by  a  majority  vote 
at  a  general  election,  since  the  term  "gener- 
al election,"  as  here  used,  did  not  mean 
that  such  election  shall  be  at  the  time  of  a 
general  election  under  either  the  general 
election  laws  of  the  state  or  the  municipali- 
ty for  the  election  of  officers.  Kessler  v. 
Fritchman,  supra. 

An  election  of  commissioners  on  a  date 
fixed  in  the  charter  is  not  inconsistent  with 
a  constitutional  provision  that  the  legis- 
latare  shall  fix  the  time  and  manner  of 
holding  elections,  although  the  legislature 
had  provided  that  the  legislative  power  of 
the  city  should  fix  the  time  for  so  holding 
the  election,  since  the  provisions  of  the 
charter  supersede  the  statute.  Lackey  v. 
State,  29  Okla.  255,  116  Pae.  913. 

The  submission  to  the  electors  of  a  city 
organised  under  a  special  charter,  of  the 
question.  "Shall  the  proposition  to  organize 
the  city"  under  the  law  providing  for  com- 
mission government  be  adopted,  is  a  suffi- 
cient compliance  with  a  constitutional  pro- 
vision that  cities  and  towns  organized  prior 
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to  the  adoption  of  the  Constitution  may  be- 
come organized  under  the  general  laws  when 
a  "majority  of  the  electors  at  a  general  elec- 
tion shall  so  determine  under  such  provi- 
sion therefor  as  may  be  made  by  the  legis- 
lature." Swain  v.  Fritchman,  21  Idaho, 
783,  125  Pac.  319. 

The  provision  in  the  Nebraska  statute  for 
the  recall  of  councilmen  was  objected  to  on 
the  ground  that  it  was  amendatory  of  prior 
statutes;  this  objection  was  overruled,  but 
the  constitutionality  of  the  recall  provision 
itself  was  not  passed  upon  by  the  court,  but 
expressly  reserved.  State  ex  rel.  Baughn  v. 
Ure,  supra. 

As  to  referendum,  see  Swain  v.  Fritch- 
man, supra,  under  "Impairment  of  the  ob- 
ligation of  contract." 

Objection  was  made  to  the  method  of  the 
enactment  of  the  law  in  People  ex  rel. 
Springfield  v.  Edmands  and  Swain  v.  Fritch- 
man, supra. 

Certain  provision?  of  the  Tennessee  act, 
not  expressly  relating  to  the  commission 
feature,  were  held  unconstitutional  in  Ma- 
lone  V.  Williams,  118  Tenn.  390,  121  Am. 
St.  Rep.  1002,  103  S.  W.  798,  and  the  act 
itself  was  declared  unconstitutional  because 
of  a  violation  of  the  constitutional  provi- 
sion that  the  subject  of  an  act  shall  be  ex- 
pressed in  its  caption. 

The  New  Jersey  commission  government 
act  came  before  the  court  for  construction 
in  Salter  v.  Burk,  —  N.  J.  L.  — ,  83  Atl. 
973,  but  the  constitutionality  of  the  act 
seems  not  to  have  been  questioned. 

See  State  ex  rel.  Mueller  v.  Thompson, 
post,  — ,  on  the  constitutionality  of  the 
home-rule  act  for  cities,  W,  A,  £)« 
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sanitation,  police,  and  general  welfare.  2. 
Department  of  accounts  and  finances.  3. 
Department  of  parks,  public  grounds,  build- 
ings, and  fire  protection.  4.  Department  of 
waterworks  and  sewers.  6.  Department  of 
streets  and  alleys." 

"Sec.  45.  Tbe  mayor  shall  be  superintend- 
ent of  the  department  of  public  health, 
sanitation,  police,  and  general  welfare,  and 
the  council  shall,  at  the  first  regular  meet- 
ing after  the  election  of  its  members,  desig- 
nate by  majority  vote  one  councilman  to  be 
superintendent  of  accounts  and  finances; 
one  to  be  superintendent  of  the  department 
of  parks,  public  grounds,  buildings,  and 
fire  protection;  one  to  be  superintendent 
of  the  department  of  waterworks  and  sew- 
ers; and  one  to  be  superintendent  of  the 
department  of  streets  and  alleys." 

"Sec  54.  The  council  shall  be  the  govern- 
ing body  of  the  municipality.  It  shall  ex- 
ercise the  corporate  power  of  the  city,  and, 
subject  to  the  limitations  of  this  charter, 
shall  be  vested  with  all  powers  of  legisla- 
tion in  municipal  affairs,  adequate  to  a 
complete  system  of  local  government,  con- 
sistent with  the  Constitution  of  the  state." 

"Sec.  96.  After  the  acceptance  by  the 
council  of  any  bid,  it  shall  direct  the  exe- 
cution of  a  contract  by  the  proper  officers, 
in  accordance  with  the  said  plans  and  speci- 
fications, and  such  contract  shall  be  car- 
ried out  by  the  proper  department  or  offi- 
cer of  the  city,  as  in  this  charter  provided. 
In  case  the  council  shall  determine  that  any 
commodities  or  service  are  to  be  procured 
in  open  market,  the  same  shall  be  procured 
by  the  proper  department  or  officer  in  ac- 
cordance with  such  general  directions  as 
the  council  may  give." 

The  relator  contends  that  this  charter 
does  not  comply  with  the  provisions  of  § 
36,  art.  4,  of  the  state  Constitution,  and  is 
void:  (1)  Because  "the  mayor,  being  the 
chief  executive  of  the  city,  is  made  a  mem- 
ber of  the  council,  and  is  permitted  to  par- 
ticipate in  all  the  legislative  and  other  pow- 
ers given  to  the  council;"  (2)  because 
"the  council,  being  the  only  legislative  body 
provided  for  in  said  charter,  contains  also 
the  mayor,  the  chief  And  only  executive  of 
the  city  provided  thereby;"  (3)  because 
"the  council  of  five  members  is  given  legis- 
lative, executive,  and  administrative  duties 
and  functions;"  (4)  because  "the  council 
is  given  other  than  purely  legislative  pow- 
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ers. 

Section  36  of  article  4  of  the  Constitu- 
tion, above  referred  to,  empowers  cities  and 
villages  to  frame  charters  for  their  own 
government  "consistent  with  and  subject 
to  the  laws  of  this  state,"  and  provides 
that  "it  shall  be  a  feature  of  all  such  char- 
ters that  there  shall  be  providecl,  mnong 
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other  things,  for  a  mayor  or  chief  magis- 
trate, and  a  legislative  body  of  either  one 
or  two  houses;  if  of  two  houses,  at  least 
one  of  them  shall  be  elected  by  general  vote 
of  the  electors."  It  further  provides  for 
the  submission  of  such  charter  to  the  elect- 
ors for  ratification,  and  that  before  any 
city  shall  incorporate  thereunder,  the  legis- 
lature shall  prescribe  by  law  the  general 
limits  within  which  such  chi^rter  shall  be 
framed,  but  that  such  charter  shall  always 
be  "in  harmony  with  and  subject  to  the 
Constitution  and  laws  of  the  state."  And 
finally  it  provides  that  "the  legislature 
may  provide  general  laws  relating  to  af- 
fairs of  cities  .  .  .  which  shall  be 
paramount  while  in  force  to  the  provisions 
relating  to  the  same  matter  included  in  the 
local  charter  herein  provided  for."  Sec- 
tions 748-758,  Revised  Laws  1905,  provide 
the  method  of  framing  such  charters  by  a 
board  of  freeholders  and  their  submission 
to  the  electors;  and  by  Laws  1909,  p.  181, 
chap.  170,  such  board,  when  so  appointed, 
are  authorized  and  empowered,  in  addition 
to  other  powers  theretofore  granted  them, 
to  incorporate  as  a  part  of  the  proposed 
charter  for  any  city  the  commission  form  of 
city  government.  By  §§  3  and  4  [p.  182]  of 
the  last-mentioned  act  it  is  provided  that 
the  board  of  freeholders  may  distribute  the 
administrative  powers,  and  may  prescribe 
the  duties  of  the  officers  and  incorporate  in 
such  charter  provisions  defining  the  powers 
and  duties  of  the  mayor  and  each  member 
of  the  council,  and  may  provide  that  each 
member  of  the  council  shall  perform  such 
administrative  duties  as  may  be  designated 
in  such  charter. 

Upon  these  constitutional  and  statutory 
provisions  the  relator  predicates  his  conten- 
tion that  the  said  charter  is  invalid.  As 
reiterated  by  him,  his  contention  is  as  fol- 
lows :  "Our  contention  is  that  by  the  words 
'mayor  or  chief  magistrate'  is  meant  an  offi- 
cial clothed  with  executive  power,  and  exec- 
utive power  only,  and  that  therefore  a 
charter  which  clothes  this  official  with  both 
executive  and  legislative  powers,  and  makes 
him  a  member  of  the  legislative  body,  is 
not  in  accordance  with  the  constitutional 
amendment  cited.  We  also  contend  that  by 
the  words  'a  legislative  body  of  either  one 
or  two  houses'  is  meant  a  body  of  officials 
who  are  endowed  with  legislative  powers, 
and  legislative  powers  only,  and  that  there- 
fore a  charter  which  gives  to  such  body  both 
executive  and  legislative  powers,  and  in- 
cludes in  its  membership  the  chief  execu- 
tive of  the  city,  is  not  in  accordance  with 
the  provisions  of  the  amendment.  This, 
briefly  stated,  is  our  position,  and  the  one 
question  before  this  court  for  4etermina- 
tio^." 
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The  relator  has  cited  many  authorities 
to  support  the  proposition  propounded  by 
Chief  Justice  Start  in  Cooke  v.  Iverson,  108 
Kinn.  388,  397,  —  L.RJL.(N.S.)  — ,  122  N. 
W.  251,  254,  that,  ''when  the  language  of 
the  Constitution  is  positive  and  free  from 
all  ambiguity,  courts  are  not  at  liberty,  by 
a  resort  to  the  refinements  of  legal  learn- 
in?,  to  restrict  its  obvious  meaning."  That 
this  is  the  true  canon  of  construction  in 
Applying  constitutional  provisions  cannot 
be  doubted.  We  again  declare,  as  was  de- 
oisred  by  the  chief  justice  in  Cooke  v. 
Irerson,  supra,  that  "we  must  accept  the 
Constitution  as  it  reads  when  its  language 
is  unambiguous,  for  it  is  the  mandate  of 
the  sovereign  power."  But  from  this  canon 
of  oonatitutional  construction  we  cannot 
flip  so  readily  into  the  position  into  which 
the  relator,  seemingly  unmindful  of  an- 
other great  canon  of  the  law,  has  slipped, 
&nd  declare  that,  because  of  the  constitu- 
tional requirement  that  the  so-called  home- 
rule  charters  must  provide  for  a  "mayor 
or  chief  magistrate  and  a  legislative  body," 
the  legislature,  whose  will,  except  as  re- 
stricted by  the  Constitution,  ia  equally  the 
will  of  the  people,  may  not  authorize  the 
freeholders  of  a  city  to  invest  their  mayor 
or  chief  magistrate  with  power  to  partici- 
pate in  the  deliberations  of  the  local  le^s- 
Utire  body,  and  to  give  the  latter  the  power 
to  participate  in  the  administrative  func- 
tions of  the  city. 

We  must  not  forget  that  the  voice  of 
the  legislature  is  the  voice  of  the  sovereign 
[^eople,  and  that,  subject  only  to  such  lim- 
itations as  the  people  have  seen  fit  to  in- 
•  orporate  in  their  Constitution,  the  legis- 
lature is  vested  with  the  sovereign  power  of 
the  people  themselves.  In  other  words,  the 
prorisions  of  a  state  Constitution  do  not 
and  cannot  confer  upon  the  legislature  any 
powers  whatever,  but  are  mere  limitations 
is  the  strict  sense  of  that  term,  and  the 
legislature  has  all  the  powers  of  an  abso- 
lote  sovereign  of  which  it  has  not  been  de- 
vested by  the  Constitution.  State  v.  Cor- 
bett,  57  Minn.  345,  24  L.R.A.  498,  4  Inters. 
Com.  Rep.  694,  59  N.  W.  317.  See  also  8 
Cyc.  774  et  seq.;  Nitka  v.  Western  U.  Teleg. 
Co,  —  Wis.  — ,  135  N.  W.  492;  Eckerson  v. 
Dea  Moines,  137  Iowa,  452,  116  N.  W.  177; 
Atty.  Gen.  v.  Preston,  56  Mich.  177.  22  N. 
W.  261.  In- determining,  therefore,  the  con- 
stitutionality of  an  act  of  the  legislature, 
the  canon  of  constitutional  construction 
iboTc  recited  must  be  applied,  together 
H^ith  that  other  equally  as  sacred  canon 
that  eTeiy  intendment  must  be  indulged  in 
favor  of  the  constitutionality  of  an  act  of 
the  legislature.  State  v.  Corbett,  supra; 
3  Dnnnell.  Min.  Dig.  §  8931. 

"Furthermore,"  said  Mitchell,  J.,  in 
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State  V.  Corbett,  supra,  57  Minn,  at  page 
349,  "courts  are  not  at  liberty  to  declare  a 
statute  unconstitutional  because,  in  their 
opinion,  it  is  opposed  to  the  fundamental 
principles  of  republican  government,  iinless 
those  principles  are  placed  beyond  legis- 
lative encroachment  by  the  Constitution; 
or  because  it  is  opposed  to  a  spirit  sup- 
posed to  pervade  the  Constitution,  but  not 
expressed  m  words;  or  because  it  is  thought 
to  be  unjust  or  oppressive,  or  to  violate 
some  natural,  social,  or  political  rights  of 
the  citizen,  unless  it  can  be  shown  that  such 
injustice  is  prohibited  or  such  rights  are 
protected  by  the  Constitution.  Except  where 
the  Constitution  has  imposed  limitations 
upon  the  legislative  power,  it  must  be  con- 
sidered as  practically  absolute;  and  to  war- 
rant the  judiciary  in  declaring  a  statute 
invalid  they  must  be  able  to  point  out 
some  constitutional  limitation  which  the 
act  clearly  transcends."  See  also  3  Bun- 
nell, Min.  Dig.  §  8932. 

The  first  and  main  question,  then,  for 
determination  in  this  case,  is  not  whether 
the  Constitution  authorized  the  law  of  1909, 
but  whether  such  act  contravenes  any  pro- 
vision thereof.  Assuming  for  the  moment 
that  such  act  authorizes  the  Mankato  char- 
ter, does  it  transcend  the  constitutional  re- 
quirement that  such  a  charter  must  pro- 
vide for  a  "mayor  or  chief  magistrate  and 
a  legislative  body?"  and  is  the  said  charter 
"in  harmony  with  and  subject  to  the  Con- 
stitution?" Obviously,  this  involves  the 
determination  of  the  meaning  of  the  terms 
"mayor  or  chief  magistrate"  and  "legisla- 
tive body."  The  relator  first  contends  that 
the  obvious  meaning  of  these  terms  ex- 
cludes the  conception  of  any  participation 
by  one  of  the  departments  thus  indicated 
in  the  functions  of  the  other,  and  in  support 
of  this  contention  urges  that  this  exclusive 
meaning  of  the  terms  must  be  held  to  have 
been  contemplated  when  the  said  require- 
ment* was  inserted  in  the  Constitution,  for 
the  reason  that  such  was  the  common  ac- 
ceptation of  such  terms  at  that  time.  To 
this  contention  and  argument  there  are 
two  replies  which,  to  us,  seem  conclusive: 

First,  the  question  is  not  whether  the 
people,  in  adopting  this  provision,  had  in 
mind  any  such  city  charter  provisions  as 
those  now  under  consideration,  and  were 
endeavoring  to  make  anticipatory  provision 
therefor,  but  whether,  having  in  mind  the 
possibility  of  some  future  attempt  thus  to 
intermingle  the  functions  of  the  executive 
and  the  legislative  departments  of  munici- 
pal government,  they  were  attempting  in 
advance  to  frustrate  any  such  an  attempt. 
"Constitutions  are  not  made  for  existing 
conditions  only,"  said  Mr.  Justice  Brown  in 
Elwell  V.  Comstock,  99  Minn.  261,  265,   7 
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L.R.A.(N.S.)  621,  109  N.  VV.  698,  699,  9 
Ann.  Cas.  270,  "nor  in  the  view  that  the 
state  of  society  will  not  advance  or  improve, 
but  for  future  emergencies  and  conditions; 
and  their  terms  and  provisions  are  con- 
stantly expanded  and  enlarged  by  construc- 
tion to  meet  the  advancing  and  improving 
affairs  of  men."  Unless,  therefore,  it  can 
be  said  that  the  constitutional  limitation 
now  under  consideration  was  intended  to 
exclude  the  mayor  or  chief  magistrate  of  a 
home-rule  city  or  village  from  the  delibera- 
tions of  the  legislative  body  thereof,  and  to 
prohibit  the  latter  from  exercising  execu- 
tive and  administrative  functions,  the  re- 
lator's contention  cannot  prevail,  at  least 
so  far  as  it  is  based  upon  the  obvious  and 
unambiguous  meaning  of  the  terms  used. 
We  do  not  think  that  by  the  use  of  these 
terms  such  an  intention  is  indicated  with 
that  clearness  and  particularity  necessary 
to  vitiate  a  solemn  enactment  of  the  legis- 
lature; for  under  the  doctrine  laid  down 
by  Brown,  J.,  supra,  the  legislature,  unless 
plainly  restricted  by  the  Constitution,  had 
the  right  to  place  upon  such  terms  an  in- 
terpretation that  "would  meet  the  advan- 
cing and  improving  affairs  of  men." 

Second,  contrary  to  the  relator's  conten- 
tion, and  as  pointed  out  in  the  respondents' 
brief,  the  legislature  of  this  state,  in  grant- 
ing charters  to  cities  and  villages  from  the 
time  of  the  admission  of  the  state  in  1858 
up  to  the  year  1893,  when  the  constitutional 
provision  prohibiting  special  legislation  was 
adopted,  in  many  instances  made  the  mayor 
or  president  of  a  city  or  village  a  member 
of  the  council,  or  at  least  permitted  him  to 
vote  in  case  of  a  tie;  and  even  now  under 
Rev.  Laws  1905,  §§  711-728,  a  village  presi- 
dent is  a  member  of  the  council,  and  he  and 
the  village  trustees  are  constituted  peace 
officers,  and  are  given  power  to  enact  ordi- 
nances, etc.  How,  then,  can  it  be  said  that 
the  Constitution,  in  requiring  that  a  city 
shall  have  a  mayor  or  chief  magistrate, 
plainly  contemplates  that  such  officer  shall 
have  executive  powers  only?  The  relator 
contends  that  this  argument  does  not  ex- 
tend to  the  matter  of  giving  the  leorislative 
body  administrative  powers,  asserting  that 
none  of  the  charters  above  referred  to  vest 
the  council  with  any  such  powers.  But  this 
contention  goes  more  to  the  weight  of  the 
analogy  than  to  its  pertinency,  and  when 
it  appears  that  the  term  "mayor  or  chief 
magistrate,"  as  used  in  the  Constitution, 
did  not,  at  the  time  of  its  insertion  therein, 
necessarily  import  an  officer  vested  with 
executive  functions  only,  it  is  futile  to  urge 
that  anyway  the  term  "legislative  body" 
•was  used  in  a  technically  exclusive  sense; 
for  the  intention  of  the  constitutional  limit- 
ation to  keep  the  several  departments  of 
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municipal  government  separate  and  dis- 
tinct, if  such  were  the  intention  attempted 
to  be  expressed,  would  be  as  truly,  though 
perhaps  not  as  largely,  violated  by  giving 
the  mayor  legislative  powers  as  by  also  giv- 
ing the  council  administrative  powers.  It 
is,  furthermore,  a  matter  of  common  knowl- 
edge that,  when  used  in  connection  with  mu- 
nicipal government,  such  terms  as  mayor, 
council,  etc.,  are  not  used  in  their  strictly 
technical  sense  as  designating  officers  of  ex- 
clusively executive  and  legislative  functions 
respectively.  See  Eckerson  v.  Des  Moines, 
137  Iowa,  462,  116  N.  W.  177;  People  ex 
rel.  Defoe  v.  Harshaw,  60  Mich.  200,  1  Am. 
St.  Rep.  498,  26  N.  W.  879.  In  the  latter 
case  Campbell,  Ch.  J.,  delivering  the  opin- 
ion of  the  court,  says:  "There  can  be  no 
doubt  that  under  the  section  in  question  the 
mayor  is  a  member  of  the  common  council 
City  charters  here,  as  in  England,  do  not 
always  agree  in  the  constituents  of  this 
body.  In  some  cases  there  is  a  separate 
council,  which  is  only  one  of  the  parts  of 
the  city  legislature,  and  requiring  the  ap- 
proval of  another  board,  or  of  the  mayor, 
acting  separately,  as  the  governor  does,  to 
complete  their  action.  But  most  of  our 
cities  in  their  earlier  stages,  if  not  perma- 
nently, have  had  a  council  where  the  mayor 
sits  in  person,  and  over  whose  action  he  has 
no  veto.  And  in  all  such  corporations  lie 
has  been  deemed  a  member  as  clearlv  as 
the  alderman."  See  also  the  cases  cited 
herein  in  connection  with  the  relator's  next 
contention. 

Since,  therefore,  it  cannot  be  said  that 
the  terms  used  in  the  constitutional  provi- 
sion under  consideration,  either  of  them- 
selves or  when  construed  in  the  light  of 
conditions  prevailing  when  they  were  insert- 
ed in  the  Constitution,  precluded  the  legis- 
lature from  authorizing  the  provisions  of 
the  Mankato  charter  here  attacked,  we 
must  seek  some  other  reason,  if  any  there 
be,  why  the  said  act  of  1909  and  the  said 
charter  are  invalid.  This  reason  the  re- 
lator claims  to  find  in  article  3  of  the  Con- 
stitution,— that  "the  powers  of  the  govern- 
ment shall  be  divided  into  three  distinct 
departments,  the  legislative,  executive,  and 
judicial;  and  no  person  or  persons  belong- 
ing to  or  constituting  one  of  these  depart- 
ments shall  exercise  any  of  the  powers  prop- 
erly belonging  to  either  of  the*  others,  ex- 
cept in  the  instances  expressly  provided  in 
this  Constitution."  Upon  this  provision  the 
relator  based  his  principal  argument;  for, 
though  explaining,  in  his  reply  brief,  that 
he  does  not  contend  that  this  provision  is 
directly  applicable  to  municipal  govern- 
ment, he  nevertheless  attempts  to  impress 
^  this   provision  upon   such   governments,  if 
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not  directly,  then  through   the  medium  of  | 
the  said  article  4,  §  36. 

We  do  not  think  that  the  relator's  con- 
tentions here  are  well  founded.  Article  3 
does  not  apply  to  municipal  governments, 
and  we  do  not  see  how  it  can  be  invoked  for 
the  pnrpoae  of  explaining  and  thus  extend- 
ing the  limitations  imposed  by  article  4, 
§  36.  In  People  v.  Provines,  34  Cal.  520, 
a  constitutional  provision  almost  identical, 
("ren  to  the  wording,  with  the  one  here  in- 
\oked,  was  held  to  refer  to  the  state  gov- 
ernment, as  distinguished  from  municipal 
:;ovemmenta;  Sanderson,  J.,  in  speaking 
of  the  reasons  why  the  framers  of  the  va- 
rious American  Constitutions  adopted  pro- 
visions of  this  character,  saying  at  page 
537:  ''The  mischief,  however,  against 
«)iich  they  sought  t^  provide,  did  not  come 
from  inferior  or  subordinate  officers,  but 
from  the  higher  grades,  in  whose  hands  the 
first  and  leading  powers  of  the  government 
were  vested.  So  far  as  the  former  were 
concerned,  they  were  sufficiently  under  the 
control  of  the  latter.  Abuse  of  power  could 
not  come  from  the  former  in  such  measure 
SB  to  destroy  or  overthrow  the  liberties  of 
the  people,  except  by  the  direction,  or  con- 
nivance of  the  latter.  To  surround  the  lat- 
ter with  checks  was  a  sufficient  protection 
against  the  former.  Hence  the  framers  of 
American  Constitutions  were  content  with 
('hecks  upon  the  latter,  leaving  the  former, 
ts  we  consider,  to  be  regulated  by  tlie  legis- 
lative department.** 

In  Santo  v.  State,  2  Iowa,  220,  63  Am. 
Dtc.  487,  followed  and  approved  in  People 
V.  Provines,  supra,  it  was  held  that  the 
'Ame  person  could  hold  the  offices  of  mayor 
and  justice  of  the  peace;  the 'court's  rea- 
^ning  being  as  follows:  "The  objection 
intended  is  that  the  mayor  is  an  executive 
officer,  and  that  judicial  authority  is  con- 
ferred upon  him  in  conflict  with  that  provi- 
sion of  the  Constitution  which  says  that  no 
person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  depart- 
ments— ^the  executive,  the  legislative,  or  the 
judicial — shall  exercise  any  function  apper- 
taining to  either  of  the  others.  These  'de- 
partments' are  the  departments  of  the  gov- 
f^mment  of  the  state  of  Iowa.  The  mayor  of 
the  cit>'  of  Keokuk  is  not  a  part  of  the  gov- 
ernment of  Iowa.  He  exercises  none  of  the 
fanctioDS  belonging  to  that  department. 
^Tiatever  executive  offices  he  may  perform 
pertain  to  him  only  as  an  officer  of  that 
<i)rporation.  But  we  do  not  mean  to  say 
that  be  is  an  executive  officer  in  any  proper 
Knae.  Similar  provisions  exist  in  the  Con- 
stitutions of  all  or  nearly  all  the  other 
"tatea.  and  yet  from  time  immemorial  sim- 
ilar powers  have  been  conferred  upon  may- 
ors of  citiea." 
«  L.R.A(N.S.) 


In  Eckerson  v.  Des  Moines,  137  Iowa,  452, 
115  N.  W.  177,  a  charter  vesting  all  execu- 
tive, legislative,  and  judicial  powers  in  a 
council  consisting  of  the  mayor  and  four 
councilmen  was  upheld;  the  court  express- 
ly indicating  that  the  objections  urged  were 
not  worthy  of  extended  consideration.  In 
Bryan  v.  Voss,  143  Ky.  422,  136  S.  W.  884, 
a  charter  provision  similar  to  the  Des 
Moines  charter,  attacked  in  the  case  last 
cited,  was  sustained  as  against  a  similar 
objection;  Hobson,  J.,  in  delivering  the 
opinion  of  the  court,  saying:  "Under  the 
city  charters  now  in  force,  the  city  councils 
in  cities  of  the  second  class  exercise  both 
legislative  and  executive  functions;  and 
this  is  true  in  a  large  per  cent  of  the  mu- 
nicipalities in  the  state,  and  has  been  so 
from  the  formation  of  the  government.  The 
Constitution  vests  the  judicial  power  of  the 
state  in  certain  officers,  and  no  others  may 
exercise  these  powers.  But  it  has  not  been 
the  policy  of  the  state  to  separate  legisla- 
tive from  executive  functions  in  its  gov- 
ernment of  the  municipalities.  The  city 
councils,  from  time  immemorial,  have  had 
charge  of  the  fiscal  matters  of  the  munici- 
pality, .  .  .  and  they  have  at  the  same 
time  exercised  certain  limited  legislative 
functions."  In  State  ex  rel.  Baughn  v. 
Ure,  —  Neb,  — ,  135  N.  W.  224,  a  similar 
conclusion  is  reached  with  regard  to  a  sim- 
ilar charter. 

We  think,  therefore,  that  it  is  entirelv 
clear  that  article  3  of  the  Constitution  of 
Minnesota  does  not  apply  to  municipal  gov- 
ernments, and  that  neither  its  expressed  in- 
tent nor  spirit  can  be  read  into  article  4, 
§  36,  so  as  to  extend  the  limitation  thereby 
imposed  upon  the  form  of  municipal  gov- 
ernment, and  thereby  make  it  coextensive 
with  the  limitation  imposed  by  article  3 
upon  the  form  of  state  government.  We 
hold,  further,  that  the  act  of  1909  does  not 
transcend  the  limitations  imposed  by  arti- 
cle 4,  §  36.  It  is  our  opinion  that  this  pro- 
vision merely  prescribes  the  general  frame 
for  a  home-rule  charter,  and  hence  that  it 
was  competent  for  the  legislature  to  leave 
to  the  freeholders'  charter  commission  the 
matter  of  determining  the  details  of  the 
local  government,  within  certain  general 
limits,  and,  further,  that  the  latter  do  not 
preclude  such  a  distribution  of  the  func- 
tions of  the  local  government  as  is  made  by 
the  Mankato  charter. 

It  may  be  well  to  note  here,  before  leav- 
ing this  branch  of  the  case,  that  article  4, 
§  36,  reserves  to  the  legislature  full  con- 
trol over  home-rule  charters.  The  language, 
as  recited  above,  is:  "The  legislature  may 
provide  general  laws  relating  to  affairs  of 
cities  .  .  .  which  shall  be  paramount 
while  in  force  to  the  provisions  relating  to 
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the  same  matter  included  in  the  local  char- 
ter herein  provided  for."  Does  this  not 
argue  for  a  liberal  construction  of  the  other 
provisions  of  this  section,  and  is  it  not 
enough  to  quiet  the  fears  of  those  who  may 
in  spectral  vision  look  upon  the  provisions 
of  the  Mankato  charter  as  too  radical  a  de- 
parture from  the  traditional  form  of  mu- 
nicipal government?  For  if  the  municipal- 
ities given  this  large  measure  of  freedom 
should  go  astray,  has  not  this  provision  re- 
served to  the  legislature  the  power  to  reach 
out  and  bring  them  back  into  the  path  of 
institutional  righteousness  ? 

The  only  remaining  question  necessary 
to  be  determined  in  this  case  is  whether  the 
act  of  1909  authorizes  the  Mankato  charter, 
and  we  think  it  does.  It  is  a  broad  grant 
of  power  to  fix,  within  certain  general  lim- 
its, all  the  details  of  the  local  government. 
It  furthermore  expressly  provides  that  the 
board  of  freeholders  may  distribute  the  ad- 
ministrative powers,  and  prescribe  the  du- 
ties of  the  officers,  and  may  incorporate  in 
the  charter  provisions  defining  the  duties 
and  powers  of  the  mayor  and  each  member 
of  the  council,  and  may  provide  that  each 
member  of  the  council  shall  perform  such 
administrative  duties  as  may  be  designated 
in  such  charter.  The  foregoing  is,  we  think, 
precisely  what  has  been  done  in  the  Man- 
kato charter.  Charters  very  similar  to  this 
one  have  been  sustained  in  other  states  hav- 
ing Constitutions  and  laws  very  similar  to 
ours.  See  Eckerson  v.  Des  Moines,  137 
Iowa,  462,  116  N.  W.  177;  Bryan  v.  Voss, 
143  Ky.  422,  136  S.  W.  884;  Cole  v.  Dorr, 
80  Kan.  251,  22  L.R.A.(N.S.)  634,  101  Pac. 
1016.  Furthermore,  in  State  ex  rel.  Baughn 
V.  Ure,  —  Neb.  — ,  135  N.  W.  224,  decided 
March  12,  1912,  it  was  held  that  such  a 
charter,  adopted  pursuant  to  legislative  au- 
thority, was  valid,  absolutely  without  any 
constitutional  authorization  whatever. 
Writ  quashed,  and  respondents  dismissed. 


VIRGINIA  SUPREME  COURT  OF  AP- 

PEAIiS. 

C.  P.  E.  BURQWYN,  Appt., 
▼. 

W.  I.  JONES  et  al. 

(—  Va.  — ,  76  S.  E.  188.) 

Statute  of  frauds  —  a^rreenaent  to  place 
title  to  property  in  partnership  — 
necessity  of  writing. 

An  agreement  to  place  the  title  to  prop- 
Note,— As  to  validity  of  parol  partner- 
ship to  deal  in  land,  see  notes  to  Bates  v. 
Babcock,  16  L.R.A.  745 ;  Scheuer  v.  Cochera, 
4  L.R.A.(N.S.)  427;  and  Floyd  v.  Duffy, 
33  L.R.A.(N.S.)  883. 
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erty  owned  by  one  party,  in  a  partnership 
to  be  formed  for  the  purpose  of  developing 
and  selling  it  at  a  profit,  is  one  for  the  sale 
of  lands,  and  must  be  in  writing  under  the 
statute  of  frauds. 

(June  13,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Nottoway  County 
dismissing  a  bill  filed  to  enforce  an  alleged 
partnership  agreement  for  the  sale  of  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  K.  Plununer  for  appellant 
Messrs.  W.  Moncnre  Gravatt,  T.  Free- 
man EZpes,  and  H.  H.  Watson  for  appel- 
lees. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

The  decree  appealed  from  held  that  the 
agreement  upon  which  the  appellant,  who 
was  the  complainant  in  the  circuit  court, 
based  his  right  to  the  relief  sought,  was 
one  providing  for  the  sale  of  an  interest 
in  real  estate,  and,  ^  not  being  in  writing, 
was  invalid  under  clause  6  of  §  2840  of 
the  Code.  The  agreement  relied  on  was 
made  in  August,  1906,  and,  as  set  out  in 
the  bill,  is  as  follows: 

"The  property  known  as  the  'Fit^^erald 
Mill  Property,'  situated  in  Nottoway  coun- 
ty, Virginia,  near  Nottoway  Courthouse 
(the  legal  title  to  which  at  the  time  said 
agreement  was  made  being  in  the  said  M. 
W.  Gill,  E.  F.  Peiroe,  and  W.  I.  Jones  as 
aforesaid),  was  to  be  examined  by  your 
complainant,  and  a  report  on  said  prop- 
erty, dealing  with  its  possibilities  as  a  pow- 
er plant  an*d  its  availability  for  furnish- 
ing electric  light  power  to  the  neighboring 
towns,  was  to  be  made  by  your  complainant 
to  said  M.  W.  Gill,  E.  F.  Peirce,  and  W.  I. 
Jones,  or  to  any  one  of  them ;  and  your  com- 
plainant was  to  perform  such  other  services 
as  would  naturally  be  performed  by  an  en- 
gineer, such  as  surveying,  making  estimstes 
of  the  cost  of  development,  etc.;  that  as 
soon  as  your  complainant  made  such  ex- 
amination, submitted  such  report,  and  per- 
formed such  other  services  as  would  nat- 
urally fall  to  him,  all  of  said  parties,  to 
wit,  M.  W.  Gill,  E.  F.  Peirce,  W.  I.  Jones, 
and  your  complainant,  were  to  endeavor  to 
sell  said  property  at  the  best  price  and  on 
the  best  terms  that  could  be  secured,  said 
property  to  be  sold  as  a  whole,  and  each 
of  said  parties  to  deal  with  said  property 
as  to  them  might  seem  beat,  the  one  object 
being  to  secure  a  purchaser  at  a  price  which 
would  yield  a  profit  upon  the  money  in- 
vested and  the  services  performed ;  and  that 
as  soon  as  said  property  slionld  be  soId« 
the    profits    realized    on    said    transaction 
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ihoold  be  equally  divided  between  the  four 
parties  above  mentioned. 

"(6)  Tout  complainant  avers  that  said 
tgreement  was  in  effect  a  partnership  agree- 
Bient,  and  that  said  parties  were,  as  be- 
tveen  themselves,  copartners;  that  it  was 
mntoallv  nnderstood  and  verbally  agreed 
by  and  between  said  parties  that  your  com- 
plainant, by  reason  of  the  services  to  be 
rendered  by  him  for  the  benefit  of  said  un- 
dertaking, was  to  have  an  interest  in  the 
said  property  equal  to  that  of  any  of  said 
parties,  after  the  purchase  price  of  said 
property  and  the  expense  of  maintaining 
the  same  had  been  deducted,  and  that  all 
d  the  said  parties  would  work  together  for 
their  common  benefit." 

As  appears  from  the  allegations  of  the 
bill  filed  in  September,  1908,  Jones,  Peirce, 
and  Gill  were  the  fee  simple  owners  of  the 
ival  estate  at  the  time  the  alleged  partner- 
ship agreement  between  them  and  the  com- 
plainant was  made,  by  which  he  was  "to 
have  an  interest  in  the  said  property  equal 
to  that  of  any  of  said  parties,  after  the  pur- 
chase priee  of  said  property  and  the  ex- 
pense of  maintaining  the  same  had  been  de- 
ducted."   It  was  further  alleged  in  the  bill 
that  in  the  year  1907   Gill  sold  and  con- 
vered  all  his  interest  in  the  said  land  to 
Peirce  and   Jones,   and   that   later   in   the 
same  month  Peirce  sold  and  conveyed  all 
bis  interest  therein  to  Jones,  the  vendee  in 
«ach  sale  assuming  the  liability  then  rest- 
ing on  the  vendor;  that  in  the  same  year 
Jones  sold  and  conveyed  an  undivided  one- 
bilf  interest  in  the  land  to  Carter,  White, 
and  Epee,  who  were  purchasers  without  no- 
tice of  the  appellant's  rights;  that  the  ap- 
pdlant,   therefore,   only    had    an  equitable 
interest  in  the  undivided  half  of  the  prop- 
erty owned  by  Jones,  but  was  entitled  to 
have  an  accounting  from  him  for  the  pro- 
ceeds arising   from   the   sale  of  the   other 
^ilf,  and  was  entitled  to  one  fourth  of  all 
the  profits  that  have  been  or  may  be  real- 
ized on  the  sale  of  the  property.     It  was 
prayed  that  there  might  be  a  settlement  of 
the  partnership  accounts,  that  his  equitable 
interest  in  this  undivided  half  of  the  land 
standing  in  Jones's  name  be  established  and 
protected,    that    his    share    in    the    profits 
«hich  have   accrued   from   the  transaction 
be  ascertained   and   decreed   him,   and   for 
general  relief. 

In  the  year  1911  the  appellant  filed  his 
unended  and  supplemental  bill,  of  which  he 
Bade  the  original  a  part,  and  in  which  he 
alleged  that  since  the  filing  of  the  original 
^H  the  whole  of  the  land  had  been  sold  to 
tbe  Norfolk  &  Western  Railway  Company 
41  L1LA.(X.S.) 


(the  latter  having  knowledge  of  his  rights), 
reiterated  the  allegations  of  his  original 
bill  that  he  is  the  owner  of  an  equitable 
interest  in  the  land  so  sold,  and  prayed  that 
the  Norfolk  &  Western  Railway  Company 
be  made  a  party  defendant  to  the  bill 
(which  was  done),  and  for  substantially 
the  same  relief  that  he  sought  by  his  origi- 
nal bill. 

It  is  well  settled  in  this  state  that  a 
partnership  for  the  purchase  and  sale  of 
real  estate  for  speculation,  the  profits  to  be 
divided  among  the  partners,  is  valid  when 
verbally  made,  and  the  existence  of  the  part- 
nership and  the  extent  of  the  interest  of 
the  partners  may  be  shown  by  parol.  Mil- 
ler v.  Ferguson,  107  Va.  249-252,  122 
Am.  St.  Rep.  840,  57  S.  E.  649,  13  Ann.  Cas. 
138,  and  authorities  cited.  But  the  precise 
question  in  this  case  seems  not  to  have 
been  involved  in  any  of  the  cases  cited  and 
decided  by  this  court.  In  those  cases  the 
partnership  formed  was  for  the  future  pur- 
chase and  sale  of  lands  for  profit.  In  this 
case  the  land  in  which,  or  in  the  proceeds 
of  which,  the  appellant  claims  an  interest, 
was  at  the  time  the  partnership  was  formed 
the  property  of  the  members  of  the  firm 
other  than  the  complainant. 

It  is  insisted  by  the  appellee  Jones  that 
there  is  a  wide  distinction  between  an  agree- 
ment to  acquire  an  interest  in  or  to  share 
the  profits  of  lands  thereafter  to  be  ac- 
quired, and  an  agreement  to  become  inter- 
ested in  and  to  share  the  profits  from  lands 
already  purchased  and  owned  by  a  member 
or  members  of  the  firm  when  the  partner- 
ship is  formed.  Upon  this  question  the  au- 
thorities are  not  agreed. 

Browne,  in  his  work  on  the  Statute  of 
Frauds  (§  261a),  is  inclined  to  the  opinion 
that  the  weight  of  authority  is  in  favor  of 
the  view  that  it  is  not  material,  where  the 
land  is  used  for  partnership  purposes, 
"whether  the  partnership  was  established 
and  engaged  in  its  business  when  the  land 
was  acquired  and  brought  into  the  stock, 
or  whether  it  was  established  and  the  land 
acquired  and  put  in  contemporaneously,  or 
whether  the  partnership  was  established  for 
the  purposes  of  some  other  trade  or  busi- 
ness, or  for  the  special  purpose  of  dealing 
in  and  making  a  profit  out  of  the  very  land 
itself  which  is  in  question." 

Our  cases,  as  before  stated,  fully  recog- 
nize and  enforce  the  rule  as  stated  by  the 
learned  author,  so  far  as  it  applies  to  the 
purchase  of  lands  made  subsequent  to  the 
formation  of  the  parol  partnership  for  deal- 
ing in  real  estate;  but  they  have  not  gone 
to  the  extent  of  holding  that  an  agreement 
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is  not  within  the  statute  of  frauds  which  in- 
cludes also  an  agreement  for  the  purchase 
and  sale  of  an  interest  in  lands  then  owned 
by  one  of  the  partners,  or  to  be  subsequent- 
ly acquired  by  him. 

Wliile  the  precise  question  involved  inr 
this  case  has  not  been  passed  upon  by  this 
court  (and  seems  not  to  have  often  arisen 
in  any  jurisdiction),  we  have  decisions 
which  seem  in  principle  to  limit  the  rule 
to  purchases  of  land  or  interests  therein 
subsequent  to  the  formation  of  such  part- 
nership. 

In  Henderson  v.  Hudson,  1  Munf.  510,  the 
complainant  relied  on  a  verbal  agreement 
between  himself  and  the  defendant  that  the 
latter  should  associate  the  former  as  part- 
ner with  him  in  the  purchase  of  a  certain 
parcel  of  land,  and  sought  to  have  a  one- 
half  interest  therein  decreed  to  him.  The 
statute  of  frauds  was  relied  on  by  the  de- 
fendant. Chancellor  Wythe,  who  presided 
in  the  trial  court,  was  of  opinion  that  the 
statute  applied  to  contracts  and  actions  up- 
on them  between  thQ  buyer  and  seller  of 
land,  and  not  to  a  contract  between  the 
purchaser  and  a  third  person  that  such  per- 
son should  be  admitted  as  a  partner  in  the 
purchase,  and  granted  the  relief  sought; 
but  upon  appeal  it  was  held  that  the  stat- 
ute did  apply,  the  decree  of  the  trial  court 
was  reversed,  and  the  bill  dismissed. 

In  Walker  v.  Herring,  21  Gratt.  678,  8 
Am.  Rep.  616,  that  decision  was  approved; 
it  being  held  that  the  statute  of  frauds  and 
perjuries  applied  to  a  parol  contract  en- 
tered into  between  the  plaintiff  and  defend- 
ant, by  which  the  former  agreed  to  pur- 
chase, and  did  purchase,  certain  lands  at 
a  trustee's  sale  for  himself  and  the  defend- 
ant, the  terms  of  which  the  latter  refused 
to  comply  with. 

These  cases  are  in  conflict  with  the  broad 
doctrine  laid  down  by  Mr.  Browne  in  his 
work,  and  are  so  regarded  by  him,  espe- 
cially the  latter  decision.  These  cases  in 
principle  are  in  accord  with  decisions  in 
other  jurisdictions. 

In  Chaddick  v.  Skidmore,  2  De  G.  &  J.  51, 
3  Mor.  Min.  Rep.  383,  the  defendant  owned 
a  colliery,  and  he  and  the  plaintiff  made 
an  oral  agreement  to  become  partners  in 
the  colliery  for  the  purpose  of  leasing  it 
upon  roj'alties,  which  were  to  be  divided  be- 
tween them.  The  colliery  was  demised  up- 
on a  royalty  on  account  of  which  the  de- 
fendant made  certain  payments  to  the 
plaintiff,  and  afterwards  the  defendant  sold 
the  original  term.  The  bill  prayed  for  an 
accounting  and  for  payment  for  what  was 
due  to  the  plaintiff,  apparently  both  back 
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royalties  and  his  share  of  the  proceeds  of 
sale.  Tx)rd  Chancellor  Cranworth  dismi-s*- 
ed  the  bill  for  a  want  of  a  sufiicient  memo- 
randum in  writing,  saying  that  "an  agree- 
ment to  the  effect  that  the  plaintiff  and  de- 
fendant were  to  become  partners  in  the  col- 
liery for  the  purpose  of  demising  it  upon 
royalties,  which  were  to  be  divided  in  some 
proportion  between  them,"  was,  in  his  opin- 
ion, "an  agreement  not  capable  of  being  en- 
forced unless  proved  by  such  evidence  as 
is  required  by  the  statute  of  frauds." 

In  thQ  case  of  Goldstein  v.  Nathan^  15S 
ni.  641,  42  N.  £.  72,  it  was  held  that  a 
parol  contract  between  the  owners  of  sepa- 
rate tracts  of  land,  by  which  they  agreed 
to  seU  them  and  divide  the  profits  equally, 
was  void  under  the  statute  of  frauds.  Both 
parcels  of  land  were  sold,  and  suit  was 
brought  by  one  of  the  parties  to  enforce 
the  agreement  against  the  other.  In  that 
case  it  was  contended  that,  since  it  ap- 
peared from  the  bill  that  the  lots  had  been 
sold,  nothing  remained  but  to  account  for 
the  profits,  and  it  was  denied  that  the  stat- 
ute of  frauds  in  any  way  controlled  the 
question.  The  supreme  court  of  Illinois, 
fully  recognizing  the  doctrine  prevailing  in 
that  jurisdiction  as  well  as  in  this  state, 
that  a  partnership  may  be  formed  for.  the 
purpose  of  dealing  in  lands  for  profit,  and 
that  the  existence  of  such  partnership  and 
the  extent  of  the  interests  of  the  respective 
partners  may  be  shown  by  parol,  said  in 
discussing  that  case  that  there  was  a  wide 
distinction,  however,  between  "an  agree- 
ment for  one  to  become  interested  in  the 
profits  of  certain  land  already  purchased 
and  owned  by  another,  and  an  agreement 
to  share  in  the  benefits  to  be  derived  from 
lands  to  be  thereafter  acquired.  Where 
lands  are  purchased  by  a  partnership  and 
paid  for  with  the  moneys  thereof,  or  ac- 
quired as  partnership  property  in  the  usual 
course  of  such  partnership,  a  court  of  equi- 
ty may  treat  such  real  estate  as  partner- 
ship funds,  and  as  a  consequence  as  per- 
sonal property.  This  rule  grows  out  of  the 
nature  of  the  partnership  relation,  and  is 
rendered  necessary  for  the  purpose  of  do- 
ing justice  between  the  parties,  or  between 
the  firm  and  others  doing  business  and  hav- 
ing dealings  therewith.  Black  v.  Black, 
15  Ga.  445.  In  this  case  the  land  was  not 
purchased  by  appellant  in  the  name  of  ap- 
pellee and  the  purchase  money  furnished  by 
appellant.  It  is  not  a  case  of  a  purchase  of 
lands  paid  for  out  of  partnership  funds  and 
a  deed  taken  to  appellee.  No  partnership 
funds  existed.  There  was,  therefore,  no  re- 
sulting trust  in  appellant,  and  whatever  in- 
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tor»t  he  is  alleged  by  the  bill  to  have  ac- 
q"iir<Hl  w»s  by  virtue  of  his  contract.     Tlie 

•  t  «-aa  owned  by  appellee  at  the  time  of 
t'.**  contract,  and  paid  for  by  his  money, 
Ai.d  any  interest  in  the  land  or  the  proceeds 
growing  out  of  the  alleged  contract  cannot 
t«  severed  and  made  to  apply  to  the  profits 
a«  distinct  from  the  land  itself.  If  the  ap- 
pellant acquired  an  interest  in  appellee's 
'm  hr  virtue  of  his  contract,  it  attached 
'if-)n  the  contract  being  made.  If  such  in- 
:>re5t  attached,  and  the  land  had  not  been 
^<ld.  the  appellant  would  have  been  en- 
T.titHi  to  his  moiety  therein.  Had  appel- 
t-v  (iit^  before  sale,  and  appellant  had  an 

:.tt^r<^t  in  the  lot,  he  would  have  the  right 
t<-  •*'11  and  wind  up  the  partnership  affairs. 
!'.  i.4  only  by  having  acquired  an  interest 
••1  X'w  lot  that  he  could  have  acquired  an 
.ntc.rv«t  in  the  proceeds  of  the  sale.  We 
.u!ii  that  where  two  separate  owners  of  real 

♦  -T.ite  purchased  by  their  separate  funds 
fnXer  into  a  copartnership  with  reference 
:•<  a  sale  thereof  by  a  parol  contract,  such 
e»ntrart  is  within  the  statute  of  frauds." 

Ooe  of  the  eases  referred  to  as  sustaining 
the  conclusion    reached    in    that   case   was 
Md'ormick's    Appeal,   67    Pa.    54,    98    Am. 
I>c.  191.     In  that  case  Judge  Strong,  aft- 
t-nrards    Justice    Strong    of    the    Supreme 
'  ourt  of  the  United  States,   in  delivering 
thf»  opinion  of  the  court,  said:     "Undoubt- 
*dlv  a  partnership   may  hold  real   estate, 
inl  they  may  have  a  resulting  trust  where 
*M  partnership  funds  have  paid  for  land. 
^•:.h  was  the   case  of  Erwin's  Appeal,   39 
I'a.  53.">.  80  Am.  Dec.  542.     So  there  may 
*•  1  constructive  trust  in  -favor  of  a  firm, 
t«  was  held  in  Lacy  v.  Hall,  37  Pa.  360; 
'''it  these   come   within    the    exceptions    to 
'V  ttatnte  of   frauds.     In   both   cases  the 
lapii*  were  acquired  after  the  partnerships 
•>•{  been  formed  and  while  the  joint  busi- 
>-*  wa»  in   progress.     But  hero  there   is 
r^  resulting    or    constructive    trust.      The 
:xT-»-raent,    if   there   was   any,   to   put   the 
-And  into  the  joint  stock,  was  made  before 
■^  firm  had  any  being,  and  the  partner- 
ship fands   did   not  pay*  for  it.     A  parol 
aenvment  to  put  land  into  a  firm,  or  to 
«'.n*iil«»r  it  aA  firm  property,  made  before 
*»f  firm    exists,    is    wholly    ineffectual    to 
-■»*«»  any  title,  either  in  law  or  in  equity." 
The  court  is  of  opinion  that  the  verbal 
i?T.Hinent  set  up  by  the  appellant  in  his 
^I'ldinpi  was   one   providing  for   the  sale 
•^  ^n  interest  in  real  estate,  and  within  the 
•tatulp  requiring  the   same   to  be   in  writ- 
''^'  and  that  the  Circuit  Court  did  not  err 
II  refusing  the  relief  prayed  for,  and  dis- 
Eit^injr  his  bills. 
Affirmed. 

Cardwell,  J.,  absent. 
*'  LR..V{N.S.) 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,    THIRD   CIRCUIT. 

RE  BENAJAH  D.  ANDREWS,  Bankrupt. 

HARVEY  K.  PARTRIDGE,  Trustee,  etc.,  of 
Benajah  D.  Andrews,  Bankrupt,. 

V. 

HANNAH   L.   ANDREWS,   Exrx.,   etc.,   of 
Benajah  D.  Andrews,  Bankrupt. 

(112  C.  C.  A.  69,  191  Fed.  326.) 

Bankruptcy  —  insurance  policy  —  deatli 
of  insured  pending:  proceedings  in 
bankruptcy. 

The  death  of  one  holding  a  policy  of  in- 
surance upon  his  life,  payable  to  his  person- 
al representatives  or  estate,  after  the  filing 
of  a  petition  in  bankruptcy  against  him. 
and  before  adjudication,  destroys  the  sur- 
render value  of  the  policy,  and,  it  having 
been  capable  of  assignment  by  him,  and 
passing  to  the  bankruptcy  trustee  under 
§  70a-5  of  the  bankruptcy  act,  there  is  noth- 
ing upon  which  the  proviso  to  that  section 
allowing  redemption  by  payment  to  the 
trustee  of  the  surrender  value  of  the  policy 
can  act,  and  therefore  the  whole  proceeds  of 
the  policy  become  assets  in  the  hands  of  the 
trustee. 

(Bufiington,   Circuit  Judge,  dissents.) 

(November  7,  1911.) 

PETITION  by  the  trustee  in  bankruptcy 
of  Benajah  D.  Andrews  to  review  in 
matter  of  law  an  order  of  the  District 
Court  of  the  United  States  for  tlie  District 
of  New  Jersey,  adjudging  the  executrix  of 
the  deceased  bankrupt  entitled  to  proceeds 
of  certain  life  insurance  policies.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Bufi&ngton,  and  Lan- 
ning.  Circuit  Judges. 

Messrs.  Bleakly  &  Stockwell,  with 
Messrs.  John  D.  McMullin  and  Henry  F. 
Stock  well,  for  petitioner. 

Messrs.  Frencli  &  Ricliards,  with  Mr. 
Samuel  H.  Richards-,  for  respondent. 

Note,  — -  Life    intntrance    as    onaeto    of 

hatifertipt, 

litis  note  supplements  earlier  notes  on 
this  question,  appended  to  Morris  v.  Dodd, 
50  L.R.A.  43:  Re  White,  26  L.R.A.(N.S.) 
451,  and  Re  Orear,  30  L.R.A.  (N.S.)   900. 

The  question  indicated  turns  upon  §  70a 
of  the  bankrupt  act,  which  is  sufficiently 
set  out  in  Re  Andbews. 

Exempt  policies. 

The  earlier  notes  show  that,  although 
there  was  at  one  time  a  conflict  of  opinions, 
it  is  not  settled  that  the  proviso  to  §  70a 
does  not  operate  to  invest  the  trustee  with 
the  right  to  claim  the  cash  surrender  value 
of  a  policy  as  to  which  he  has  no  right  under 
the  other  provisions  of  the  section,  but  that 
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Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  |or  the  revision  in  mat- 
ter of  law  of  an  order  of  the  district  court 
of  the  United  States  for  the  district  of  New 
Jersey,  in  bankruptcy.  The  question  for  re- 
vision will  appear  from  the  facts  stated  in 
the  petition  and  answer  of  the  respondent 
and  the  provisions  of  the  bankrupt  law  ap- 
plicable thereto.  The  material  facts  are  as 
follows : 

February  3,  1910,  an  involuntary  petition 
In  bankruptcy  was  filed  against  Andrews, 
an  alleged  bankrupt,  in  the  New  Jersey  dis- 
trict, upon  whom  process  was  duly  served. 
February  15,  1910,  Andrews  died,  leaving  a 
will  under  which  his  widow,  the  respond- 
ent,  qualified   as   his   executrix.     April   4, 


1910,  Andrews  was  adjudicated  a  bankrupt 
April  28,  1910,  the  petitioner  was  elected 
trustee  in  bankruptcy,  and  qualified. 

At  the  time  of  the  filing  of  said  involun- 
tary petition  in  bankruptcy  against  the  said 
Andrews,  and  at  the  time  of  his  death, 
there  were  outstanding  on  his  life  two  poli> 
cies  of  insurance, — one  in  the  New  England 
Mutual  Life  Insurance  Company,  dated  the 
18th  day  of  November,  1907,  for  the  sum  of 
$10,000,  payable  upon  the  death  of  the  in- 
sured to  his  executors,  administrators,  or 
assigns;  the  other,  a  policy  of  insurance  in 
the  Reserve  Loan  Life  Insurance  Company, 
dated  January  29,  1909,  for  $5,000,  payable 
on  the  death  of  the  said  Andrews  to  his 
estate,  provided  the  policy  should  not  have 
been    assigned,    etc.      On    the    23d    day    of 


its  purpose  is  to  confer  a  benefit  upon  an 
insured  bankrupt  by  way  of  giving  him  the 
right  to  tender  the  cash  surrender  value  and 
retain  the  policy,  where  otherwise  it  would 
irredeemably  pass  to  the  trustee.  This  was 
settled  by  Holden  v.  Stratton,  198  U.  S. 
202,  49  L.  ed.  1018,  25  Sup.  Ct.  656,  14 
Am.  Bankr.  Rep.  94,  which  is  discussed  in 
the  note  in  26  L.R.A.(N.S.)  451.  This  case 
was  followed  in  latter  cases,  holding  that 
the  proviso  of  clause  5  of  §  70a,  which 
permits  the  bankrupt  to  pay  the  cash  sur- 
render value  to  the  trustee  and  retain  the 
policy,  does  not  apply  to  property  which 
is  exempt,  so  as  to  give  the  trustee  the  right 
to  claim  the  cash  surrender  value  of  an  ex- 
empt policy.  (Dreyfus  v.  Barton,  —  Miss. 
— ,  54  So.  254 ) ;  and  more  specifically  that 
the  proviso  to  clause  5  does  not  apply  to 
policies  which  are  exempt  under  state  laws, 
and  which,  in  view  of  §  6  of  the  bankruptcy 
act  preserving  state  exemptions,  are  ex- 
cepted by  the  preliminai^  clause  of  §  70a 
from  the  property  which  is  therein  declared 
to  pass  to  the  trustee;  and  that  the  trustee 
has  no  rights  whatever  in  respect  of  such 
policy.  Re  Carlon,  189  Fed.  815,  27  Am. 
Bankr.  Rep.  18. 

And  the  trustee  cannot  claim  the  entire 
present  value  in  addition  to  the  value  of 
the  annuities  provided  for  by  a  policy  paid 
up  before  the  adjudication,  whereby  the  in- 
surer undertakes  to  pay  the  bankrupt  cer- 
tain life  annuities  if  he  is  living  at  a  future 
date,  and  in  any  event  to  pay  the  face  of  the 
policy  to  his  wife  upon  his  death,  where  the 
wife's  right,  not  being  subject  to  divestiture 
by  the  husband,  at  least  until  such  future 
date,  is  deemed  a  vested  right  which  is  ex- 
empt under  the  state  law,  and  under  §  6 
of  the  bankruptcy  act  preserving  state  ex- 
emptions, and  which  therefore  comes  within 
the  exception  of  exemptions  from  the  enu- 
meration of  §  70a  of  assets  which  pass  to 
the  trustee.  Re  Shaefer,  189  Fed.  187,  26 
Am.  Bankr.  Rep.  340. 

So,  a  policy  which  names  the  wife  as 
beneficiary  is  expressed  to  be  for  her  benefit, 
within  the  meaning  of  the  Missouri  statute 
providing  that  a  policy  so  expressed  shall 
"inure  to  her  separate  benefit,  independent- 
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ly  of  the  creditors,  etc.,  of  the  husband,** 
notwithstanding  the  husband  can  change 
the  beneficiary,  and  may  in  the  future  en- 
joy certain  surrender  or  loan  values  which 
have  not  yet  accrued;  and  such  a  policy 
therefore  lalls  within  the  exception  in  the 
preliminary  clause  of  §  70a.  Re  O'Rear, 
111  C.  C.  A.  150,  189  Fed.  888,  26  Am. 
Bankr.  Rep.  521. 

All  policies  up  to  the  maximum  sum  are, 
irrespective  of  whether  the  insured  is  alive 
or  dead,  exempt  under  state  laws,  so  as  to 
fall  within  the  exception  in  the  prelimi- 
nary clause  of  §  70a,  which  specifies  the 
property  passing  to  the  trustee,  where  one 
section  of  the  state  statute  provides  that  the 
avails  of  any  policy  of  insurance  issued  up- 
on the  life  of  any  person,  and  payable  upon 
his  death  to  his  order,  assigns,  estate,  execu- 
tors, etc.,  shall,  to  an  amount  not  exceed- 
ing $5,000,  inure  to  the  separate  use  of  the 
insured's  widow  or  husband  or  minor  chil- 
dren, independently  of  the  creditors  of  the 
deceased;  and  another  section  provides  that 
a  policy  of  insurance  to  the  extent  of  $5,- 
000,  on  the  life  of  an  individual,  shall  in- 
ure to  the  separate  use  of  his  or  her  hus- 
band or  wife  and  children,  independently  of 
his  or  her  creditors,  and  that  an  endowment 
policy  payable  to  the  insured  on  attaining  a 
certain  age  shall,  to  the  amount  of  $5,000, 
be  exempt  from  liability  for  any  of  his  or 
her  debts,  and  that  the  avails  of  any  life  in- 
surance or  any  other  sum  of  money  not  ex- 
ceeding $5,000,  made  payable  by  any  mutual 
aid  or  benevolent  society  upon  the  death  of 
a  member,  are  not  subject  to  the  debts  of 
the  deceased.  Re  Carlon,  189  Fed.  815,  27 
Am.  Bank.  Rep.  18. 

A  policy  which  never  passed  to  the  trus- 
tee in  bankruptcy,  because  it  was  exempted 
for  t^le  benefit  of  the  bankrupt's  wife  by  the 
state  statute,  cannot  be  claimed  by  the  trus- 
tee upon  the  ground  that,  since  the  exemp- 
tion is  personal,  the  beneficiary's  right 
thereto  was  lost  by  failing  to  assert  it  per- 
sonally.   Re  O'Rear,  supra. 

The  cash  surrender  value  of  a  policy  is 
"proceeds,"  within  the  meaning  of  the  Mis- 
sissippi statute  providing  that  the  proceeds 
of  a  life   insurance  policy  payable   to  the 
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JutuMTj,  1909,  the  said  bankrupt  made  a 
written  assignment  of  his  policy  in  the 
N?v  England  Mutual  Life  Insurance  Com- 
pany to  the  Moorestown  National  Bank,  as 
•ecurity  for  the  payment  of  money  loaned 
to  the  said  bankrupt  by  the  said  bank. 
On  the  death  of  the  said  bankrupt,  the 
dae  amount  of  said  policy,  to  wit,  the  sum 
of  19,752.62,  was  paid  to  the  said  Moores- 
tuvn  National  Bank,  as  assignee  of  said 
policy,  by  the  New  England  Mutual  Life 
Insurance  Company,  and  after  deducting  the 
'•nkrupt's  said  indebtedness,  the  said  bank 
paid  over  into  the  custody  of  f\.i  petitioner, 
as  trustee  in  bankruptcy  foi  the  said  An- 
drews, th«  sum  of  $5,271.23.  The  sum  of 
$4,710,  being  the  amount  due  on  said  policy 
in  the  Reserve  Loan  Life  Insurance  Com- 


pany, less  an  unpaid  premium  of  $200,  was 
also  paid  over  by  that  insurance  company 
into  the  custody  of  the  petitioner,  as  trustee 
in  bankruptcy.  Each  of  these  payments  was 
made  to  the  trustee  Under  a  written  stip- 
ulation with  the  said  Hannah  L.  Andrews, 
executrix  of  the  said  bankrupt,  and  the 
trustee,  that  the  said  money  should  not 
be  disposed  of  by  the  petitioner  in  any 
way  until  a  court  of  competent  jurisdiction 
should  have  decided  to  whom  the  said 
money  was  due. 

November  19,  1910,  the  trustee  filed  in 
the  district  ttcourt  for  the  district  of  New 
Jersey  a  petition  praying  that  the  net  pro- 
ceeds of  said  policies  be  decreed  to  be  paid 
to  him.  For  the  executrix,  as  respondent, 
an    answer   was    filed   and   signed   by   her 


•  \tfvUtor,  etc.,  of  the  insured,  shall  inure  to 

*  s  heirs  or  legatees  free  from  all  liability 
!\>r  the  debts  of  the  decedent;  and  therefore 
the  trustee  in  bankruptcy  of  the  insured 
(Annot  claim  the  cash  surrender  value  under 
the  proviso  of  clause  5  of  §  70a  of  the  bank- 
rapt  act.    Dreyfus  v.  Barton,  supra. 

—effect  of  beneficiary's  divorce. 

The  securing  of  a  divorce  by  the  wife  af t- 
?r  the  husband's  adjudication  in  bankruptcy 
does  not,  since  the  trustee  in  bankruptcy 
takes  nothing  under  §  70a  except  as  of  the 
date  of  the  adjudication,  affect  the  im- 
munity of  a  policy  payable  to  the  wife, 
frcm  the  claims  of  the  husband's  creditors 
binder  the  state  statute,  so  as  to  take  it 
from  the  operation  of  the  exception  of  ex- 
'nptions  in  §  70a;  and  the  fact  that  tlie 
»tat«  statute  further  provides  that  upon 
t'le  divorcement  of  the  wife  before  the  death 
•-•f  the  husband,  he  shall  have  the  right  to 

'*iaDge  the  beneficiary,  is  immaterial,  where 
^c  has  not  attempted  to  make  that  change. 
Re  OKear,  supra. 

--right  of  executor  to  claim  exemption. 

Although  a  bankrupt  schedules  a  policy 
aad  does  not  assert  that  it  is  exempt,  his 
'«r«onal  representatives  may,  upon  his 
<>ath  after  the  filing  of  the  petition,  assert 
tiie  exemption.  Dreyfus  v.  Barton,  —  Miss. 
-,  54  So.  254. 

Policies  not  exempt — generally. 

An  endowment  policy  wherein  the  wife's 
'i?ht  as  beneficiary  is  subject  to  be  de- 
>ated  by  a  change  of  beneficiary,  or  by  the 
■surrender  of  the  policy,  or  by  the  husband's 
^smval  of  the  endowment  period,  is  not 
'"Tempt  under  the  Massachusetts  statute 
froTiding  generally  that  if  a  policy  of  in- 
-.urasee  is  effected  by  any  person  on  his 
'''Vn  life  in  favor  of  a  person  other  than 
rivwelf  having  an  insurable  interest,  the 
^^neficiary  other  than  himself  or  his  legal 
:« preventatives  shall  be  entitled  to  the  pro- 
"»«d«  against  the  creditors  and  representa- 
"ves  of  the  insured,  and  providing  specific- 
il  LIU.(N.S.) 


ally  that  every  policy  made  payable  to  or 
for  the  benefit  of  a  married  woman,  pro- 
cured by  her  husband,  shall  inure  to  her 
separate  use  and  benefit  and  to  that  of  her 
children;  and  such  policy  therefore  passes 
to  the  husband's  trustee  in  bankruptcy  un- 
der §  70a.  Re  Loveland,  192  Fed.  1005,  27 
Am.  Bankr.  Rep.  765.  In  this  case  it  ap- 
peared that  the  policy  had  a  cash  surrender 
value,  which  had  been  ascertained  and 
stated  according  to  clause  5  of  §  70a,  but 
the  bankrupt  neither  paid  nor  secured  the 
cash  value  to  the  trustee,  his  only  claim 
being  that  the  policy  was  exempt. 

The  Wisconsin  exemption  statute,  provide 
ing  that  every  policy  expressed  to  be  for 
the  benefit  of  or  made  payable  to  a  mar- 
ried woman  shall  inure  to  her  separate  use 
and  benefit  free  from  the  claims  of  the  hus- 
band or  his  creditors,  does  not  apply  to  a 
"bond"  of  insurance  resembling  an  endow- 
ment policy,  which  is  payable  to  the  wife 
if  the  husband  dies  during  the  twenty-year 
period,  and  which  makes  her  rights  there- 
after depend  upon  the  manner  of  the  hus- 
band's exercise  of  options  which  the  policy 
gives  to  the  husband  at  the  expiration  of 
that  period;  and  such  policy  is  therefore 
subject  to  the  claims  of  the  husband's  trus- 
tee in  bankruptcy.  Re  Churchill,  198  Fed. 
711. 

— cash  surrender  value,  generally. 

It  is  not  essential  that  the  contract  of 
insurance  should  expressly  provide  for  a 
cash  surrender  value;  it  is  sufficient  if  the 
insurance  company  has  a  recognized  rule  of 
paying  a  surrender  value  or  is  willing  to 
pay  such  value.  Equitable  Life  Assur.  Soc. 
V.  Miller,  107  C.  C.  A.  316,  185  Fed.  98,  25 
Am.  Bankr.  Rep.  560. 

The  trustee  in  bankruptcy  is  entitled  to 
the  cash  surrender  value,  which  became 
available  only  upon  the  lapse  of  a  policy 
which  was  made  payable  to  the  bankrupt's 
estate,  unless  he  should  be  survived  by  the 
named  beneficiaries,  notwithstanding  the 
policy  did  not  lapse  and  thus  mature  the 
cash  surrender  value  until  after  the  ad- 
judication.    Ibid. 
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attorneys,  Joseph  Kaighn  and  French  ft 
Richards,  in  which  they  say:  "This  re- 
spondent alleges  and  declares  that  the  poli- 
cies in.  said  petition  of  said  trustee  men- 
tioned had  no  cash  surrender  value  at  the 
time  the  petition  in  bankruptcy  was  filed, 
and  the  trustee  in  bankruptcy  never  ac- 
quired any  estate  or  interest  in  said  poli- 
cies, or  either  of  them." 


Accompanying  this  answer  is  an  affida- 
vit dated  December  23,  1910,  by  Joseph 
Kaighn,  one  of  the  counsel  who  signed  it, 
to  the  effect  that  he  had  seen  a  letter 
signed  by  Henry  F.  Stockwell,  stating  that 
the  companies  had  not  informed  the  trustee 
of  the  bankrupt  of  any  cash  surrender  value 
of  the  policies  of  insurance  mentioned  in 
the  foregoing  answer,  at  the  time  the  pe- 


The  trustee  may  realize  the  cash  sur- 
render value  of  a  policy  which,  before  the 
tiling  of  the  petition,  was  payable  to  the 
bankrupt's  estate,  and  had  a  cash  surren- 
der value  payable  to  him  upo«  demand,  but 
which  the  bankrupt,  while  insolvent,  with- 
out consideration,  in  fraud  of  creditors,  and 
without  the  wife's  knowledge,  assigned  to 
her,  paying  two  premiums  m  advance  un- 
necessarily. Kirkpatrick  v.  Johnson,  107 
Fed.  235,  28  Am.  Bankr.  Ren.  291. 

And  an  insurer  which,  with  knowledge  of 
the  insured's  bankruptcy,  has  accepted  bin 
surrender  of  a  lapsed  policy  as  security  for 
a  loan  to  him,  cannot,  upon  the  ground  of 
the  trustee's  inability  to  surrender  the  pol- 
icy, defeat  an  action  by  the  insured's  trus- 
tee in  bankruptcy  to  recover  the  cash  sur- 
render value,  which  became  available  only 
upon  lapse  and  surrender  of  the  policy. 
Equitable  Life  Assur.  Soc.  v.  Miller,  supra. 

But  the  trustee  does  not,  upon  the  death 
of  the  bankrupt  after  the  filing  of  the  peti- 
tion, and  before  adjudication,  have  any 
right  with  respect  to  policies  upon  his  life, 
where  the  insurance  company  had  loaned  in 
good  faith  to  the  bankrupt  sums  equaling 
or  exceeding  the  cash  surrender  value,  ac- 
tual or  technical,  of  the  policy.  Re  Jud- 
son,  113  C.  C.  A.  158,  192  Fed.  8.34,  27  Am. 
Bankr.  Rep.  704,  affirming  188  Fed.  702, 
26  Am.  Bankr.  Rep.  775. 

— invoking  the  proviso  to  §  70a  (5). 

Where  the  bankrupt  dies  after  the  filing 
of  the  petition,  and  before  adjudication, 
without  having  elected  wliether  to  invoke 
the  proviso  to  clause  5  of  §  70a.  his  executor 
may  make  the  election,  aiid,'  upon  the  ten- 
der of  the  cash  surrender  value  to  the  trus- 
tee in  bankruptcy,  he  becomes  entitled  to 
the  proceeds.    Re  Judson,  supra. 

See  also  Re  Phillips,  192  Fed.  1020,  hold- 
ing tliat  a  policy  on  the  life  of  the  bank- 
rupt, which  was  lield  by  a  third  person  for 
loans  exceeding  the  cash  surrender  value, 
obtained  for  the  purpose  of  paying  pre- 
miums, should,  unless  redeemed  by  the 
bankrupt,  be  deemed  to  pass  to  the  bank- 
rupt's estate,  saving  to  the  bankrupt  the 
right  to  obtain  the  release  of  the  policy 
from  the  claims  of  the  trustee,  by  deposit- 
ing the  present  value  which  would  be  sub- 
ject to  the  claim  of  the  person  holding  the 
policy  if  such  claim  was  good. 

Bankrupt  beneficiary. 

A  beneficiarv  whoso  rights  cannot  be  de- 
feated except  by  the  lapse  of  the  policy  has, 
at  the  time  of  the  filing  of  a  petition  in 
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bankruptcy  against  him,  a  vested  right 
which  passes  to  his  trustee  upon  the  death 
of  the  insured  after  the  filing  of  the  peti- 
tion, and  before  adjudication;  and  in  such 
a  case  the  proviso  to  clause  5  of  §  70a  is 
not  applicable.     Re  Judson,  188  Fed.  702, 

26  Am.  Bankr.  Rep.  775,  affirmed  on  other 
grounds  in  113  C.  C.  A.  158,  192  Fed.  834, 

27  Am.  Bankr.  Rep.  704. 

But  a  bankrupt's  expectancy  as  benefi- 
ciary in  a  policy  which  gives  the  insured 
the  right  to  change  the  beneficiary  is  not 
property  which  he  could  "by  any  means  have 
transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against 
him,"  within  the  meaning  of  §  70a  of  the 
bankruptcy  act;  and  therefore  the  trustee 
in  bankruptcy  has  no  right  to  the  pro- 
ceeds of  the  policy  which  became  available 
upon  the  death  of  the  insured  after  the  ad- 
judication. Re  Hogan,  194  Fed.  846,  28 
Am.  Bankr.  Rep.  166,  reversing  186  Fed. 
537. 

Miscellaneous. 

The  right  to  collect  from  an  insurance 
company  a  sum  due  under  a  total  disability 
clause  in  a  policy  issued  by  it  could  have 
been  transferred  by  the  insured,  and  there- 
fore it  passes,  under  clause  5  of  §  70a  of 
the  bankruptcy  act,  to  his  trustee  in  pro- 
ceedings instituted  after  the  disability  oc- 
curred; and  the  trustee  may  recover  the 
amount  from  the  bankrupt's  administratrix, 
who  has  received  the  same  from  the  insur- 
ance company.  Re  Matschke,  193  Fed.  284, 
27  Am.  Bankr.  Rep.  770. 

'I'he  trustee  in  bankruptcy  may  claim  a 
sum  refunded  by  the  insurance  company, 
which  represented  unearned  premiums  upon 
a  policy  which  was  voided  by  the  bank- 
rupt's suicide  after  the  filing  of  the  peti- 
tion, and  before  the  adjudication.  Re  Jud- 
son, supra. 

See  also  Mutual  L.  Ins.  Co.  v.  Smith,  33 
L.R.A.(N.S.)  439,  106  C.  C.  A.  693,  184 
Fed.  1,  26  Am.  Bankr.  Rep.  768,  holding 
that  a  trustee  in  bankruptcy  could  not  re- 
cover from  an  insurance  company  premiums 
paid  by  the  bankrupt  while  insolvent  and 
in  the  course  of  dealings  generally  fraudu- 
lent as  to  creditors,  for  a  "deferred  an- 
nuity contract,"  whereby,  in  case  of  his  sur- 
vival, he  was  to  receive  certain  annual  sums 
for  life  l>eginning  at  a  future  date,  where 
the  contract  did  not .  off'end  public  policy, 
and  was  entered  into  in  good  faith  by  the 
insurance  company.  This  case  reversed  24 
Am.  Bankr.  Rep. '514,  which  is  set  out  in 
the  note  in  30  L.R.A.(N.S.)    990. 

L.  A.  W. 


1911. 


Re  ANDREWS. 


127 


titioa  VAS  filed.  ''And  deponent  further 
^A.'ifi  that  he,  this  deponent,  has  made  ef- 
forts to  learn  from  the  companies  the  cash 
surrender  value  of  each  of  said  policies, 
And  is  informed  by  telegram  and  letter  from 
Mid  companies,  that  neither  of  said  poli- 
cies had  any  cash  surrender  value  on  Feb- 
mary  3,  1910"  (the  date  of  the  filing  of 
t])e  petition). 

After  hearing,  an  order  was  made  by  the 
■ud;re  of  the  court  below,  as  follows:  "This 
matter  coming  on  to  be  heard  on  petition 
;nd  affidavits  and  exhibits  attached,  order 
:•>  sbnw  cause,  answer,  and  affidavits  at- 
ut^hed.  and  letters  dated  December  23,  1010, 
from  each  of  the  insurance  companies,  of- 
fered and  bv  consent  admitted  in  evidence, 
fmm  which  it  appears  that  at  the  date  of 
filinjr  the  petition  in  bankruptcy,  the  policy 
m  the  New  England  Mutual  Life  Insurance 
<  iimpany  had  a  cash  surrender  value  of 
»Mi^3,  and  was  at  that  time  pledged  .  .  . 
for  a  loan  of  14,481.39,  an  indebtedness 
STTvater  than  its  surrender  value,  and  that, 
at  the  date  of  filing  the  petition  in  bank- 
ruptcy, the  policy  in  Reserve  Loan  Life 
Insurance  Company  had  a  cash  surrender 
ralue  of  $100^  and  the  court  being  of  opin- 
ion that  the  trustee  in  bankruptcy  acquired 
no  greater  estate  or  interest  in  these  poli- 
fifs  than  their  cash  surrender  value  at  the 
fUte  of  filing  the  petition  in  bankruptcy," 
It  was  ordered  and  adjildged  that  the  said 
trustee  ''is  entitled  to  the  sum  of  $100,  and 
♦fH*  remainder  of  such  net  proceed-s  is  no 
part  of  the  bankrupt  estate." 

As  no  opinion  was  filed  with  this  order, 
ve  have  not  the  benefit  of  the  reasons  of 
the  learned  judge  for  making  the  same. 
The  petition  for  revision  now  before  us 
nttes  that  ''it  was  agreed  upon  the  hear- 
ing that  the  surrender  value  of  the  poli- 
cies in  question,  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  was  $114.03, 
aod  no  facts  were  in  dispute.  That  the 
question  of  law  involved  is:  As  of  what 
iiate  must  the  surrender  value  of  a  policy 
^*  ascertained  under  the  proviso  70a — 5 
^  the  bankrupt  act, — whether  as  of  the 
late  of  the  filing  of  the  petition,  or  as  of  the 
Ute  of  the  adjudication." 

Section  70a  of  the  bankrupt  act  reads  as 
frtllows:   "Sec.   70.     Title   to  Property. — a. 
Tlie  trustee  of  the  estate  of  a  bankrupt, 
-ipon  his  appointment  and  qualification,  and 
bi)  successor  or  successors  if  he  shall  have 
one  or  more,   upon   his   or   their   appoint- 
ment and  qualification,   shall    in,  turn   be 
^'sted  by  operation  of  law  with  the  title 
^i  the  bankrupt,  as   of   the  date   he   was 
adjudged  a  bankrupt,  except  in  so  far  as 
it  is  to  property  which  is  exempt,  to  all 
1)    documents    relating   to    his    property; 
<2)    interests    in    patents,    patent    rights, 
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copyrights,  and  trademarks;  (3)  powers 
which  he  might  have  exercised  for  Iiis  own 
benefit,  but  not  those  which  he  might  have 
exercised  for  some  other  person;  (4)  prop- 
erty transferred  by  him  in  fraud  of  liis 
creditors;  "(6)  property  which  prior  to  the 
filing  of  the  petition  he  could  by  any 
means  have  transferred,  or  which'  might 
have  been  levied  upon  and  sold  under  ju- 
dicial process  against*  him:  Provided,  that 
when  any  bankrupt  shall  have  any  insur- 
ance policy  which  has  a  cash  surrender 
value  payable  to  himself,  his  estate,  or  per- 
sonal representatives,  he  may,  within  thirty 
days  after  the  cash  surrender  value  has 
been  ascertained  and  stated  to  tlie  trustee 
by  the  company  issuing  the  same,  pay  or 
secure  to  the  trustee  the  sum  so  ascer- 
tained and  stated,  and  continue  to  hold, 
own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bank- 
ruptcy proceedings;  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets,"  etc. 
[30  Stat,  at  L.  665,  chap.  541,  U.  S.  Comp. 
Stat   1901,   p.   3451.] 

Notwithstanding  the  fact  that  the  policy 
in  the  New  England  Mutual  Life  Insurance 
Company  had  been  assigned  as  security  for 
a  loan  largely  in  excess  of  any  surrender 
value  at  any  time  during  the  bankruptcy 
proceedings,  and  the  statement  made  by 
the  respondent,  in  answer  to  the  petition  of 
the  trustee,  as  above  recited,  that  neither 
of  said  policies  had  any  cash  surrender 
value  at  the  time  the  petition  in  bankruptcy 
was  filed,  it  appears,  from  the  preamble  to 
the  order  made  by  the  learned  judge  of  the 
court  below,  that  from  certain  exhibits  and 
afii davits  admitted  in  evidence  by  consent 
(but  not  appearing  in  the  record),  to  have 
been  found  as  a  fact  by  the  court,  that, 
at  the  date  of  the  filing  the  petition  in 
bankruptcy,  the  New  England  Mutual  Life 
Insurance  Company  had  a  cash  surrender 
value  of  $14.03,  and  that  the  policy  in  the 
Reserve  Loan  Life  Insurance  Company  had 
a  cash  surrender  value  of  $100.  Upon  this 
finding  of  fact,  it  is  contended  on  behalf  of 
the  executrix  of  the  bankrupt,  that  the  only 
interest  in  relation  to  these  policies  that 
passed  to  the  trustee  was  this  surrender 
value,  and  presumably  that  the  executrix 
would  have  the  right  to  these  matured 
policies,  and  the  money  due  under  them, 
upon  payment  of  that  sum  to  the  trustee, 
under  the  prov^iso  of  subdivision  5  of  §  70a 
of  the  bankrupt  act. 

Looking  at  the  language  of  the  act  alone, 
without  reference  to  the  somewhat  conflict- 
ing decisions  cited  by  counsel  on  either 
side,  it  would  seem  that  the  policies  issued 
to  the  bankrupt  in  this  case,  and  his  title 
to  the  same,  which  he  held  at  the  time  of 
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the  filing  of  the  petition  against  him,  passed 
to  the  trustee  by  operation  of  law,  upon  his 
appointment  and  qualification  after  the  ad- 
judication. The  title  to  these  policies  was 
the  title  of  the  bankrupt  at  the  time  of 
the  filing  of  the  petition;  and  the  death  of 
the  bankrupt  before  adjudication,  as  U  did 
not,  owing  to  the  provision  of  §  8  of  the 
act,  abate  the  proceedings  in  bankruptcy 
begun  by  the  petition,  did  not  affect  the 
title  thus  vested  in  him  by  operation  of  law. 
The  policies  were  still  property  of  real 
value  of  the  bankrupt  at  the  time  of  filing 
thiB  petition,  and  they  continued  to  be  prop- 
erty of  real  value  after  the  death  of  the 
bankrupt,  and  passed  as  such  to  the  trustee 
of  the  bankrupt  estate.  Their  value  during 
the  bankrupt's  life,  and  at  the  time  of  the 
filing  of  the  petition,  depended  largely  upon 
the  happening  of  a  contingency  upon  which 
a  debt  became  due  to  the  estate  of  the  bank- 
rupt. The  debt  grew  out  of  the  contracts 
set  forth  in  the  policies,  and  as  these  con- 
tracts could  undoubtedly  have  been  trans- 
ferred or  assigned  absolutely  by  the  bank- 
rupt at  the  time  the  petition  was  filed,  they 
were  property,  both  before  and  after  ma- 
turity, which  would  pass  to  the  trustee 
under  subdivision  5  of  70a  of  the  bankrupt 
act. 

Section  1,  subsee.  26,  of  the  bankrupt  act 
provides  that  **  'transfer*  shall  include  the 
sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or 
the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment, .  pledge,  mort- 
gaare,  gift,  or  security." 

It  seems  impossible  under  this  defini- 
tion of  the  word  to  hold  otherwise  than 
that,  under  subsection  5  of  §  70a,  these  poli- 
cies became  vested  in  the  trustee,  as  of 
the  date  of  the  adjudication,  as  "property 
which  prior  to  the  filing  of  the  petition,  he 
[the  bankrupt]  could  by  any  means  have 
transferred."  Re  Barrow  (D.  C.)  98  Fed. 
582,  3  Am.  Bankr.  Rep.  414,  416. 

In  Burlingham  v.  Crouse,  104  C.  C.  A. 
227,  181  Fed.  479,  a  ease  in  some  respects 
relied  upon  by  the  appellee.  Judge  Lacombe, 
in  writing  the  opinion  of  the  circuit  court 
of  appeals  for  the  second  circuit,  says:  "In 
some  instances,  the  policy  is  made  payable 
to  insured's  estate,  so  that  he  retains  the 
power  to  dispose  of  its  proceeds  at  will. 
So,  too,  sometimes  by  express  stipulation 
in  the  contract  (as  in  this  case),  sometimes 
by  practice  of  the  company,  the  privilege  is 
given  to  the  insured  to  surrender  his  policy 
at  any  time  (usually  after  several  premiums 
have  been  paid)  and  receive  a  fixed  sum  of 
money  in  exchange.  Such  sum  is  called 
the  *cash  surrender  value*  of  the  policy. 
Unless  such  a  policy  passed  to  the  trustee, 
41  L.R.A.(N.S.) 


the  bankrupt  could  surrender  it  and  bim- 
self   collect  the   cash." 

This  brings  us  to  consider  the  proviso 
contained  in  subsection  5,  already  qiioted  as 
part  of  §  70a.  This  proviso  clearly  assumes 
that  the  property  in  the  policy  has  vested 
in  the  trustee,  but  where  there  is  a  sur- 
render value  to  a  policy  held  by  the  bank- 
rupt, and  payable  to  his  estate,  tbe  law 
gives  him  personal  privilege  within  tbirty 
days  after  the  cash  surrender  value  has 
been  ascertained  and  stated  to  the  trustee 
by  the  company,  to  pay  or  secure  to  the 
trustee  the  sum  so  ascertained  and  stated, 
and  continue  to  hold  such  policy  free  from 
the  claims  of  creditors  participating  in  the 
distribution  of  the  estate.  He  may  or  may 
not  exercise  this  privilege.  If  he  does  not. 
the  policy  passes  to  the  trustee  as  assets. 
The  proviso  does  not  expressly  provide  for 
a  case  where  the  insured  bankrupt  dies  be- 
tween the  filing  of  the  petition  and  the  ad- 
judication of  bankruptcy,  but  it  clearly  con- 
templates that  in  every  other  situation  than 
where  the  bankrupt  exercises  his  privilege 
of  paying  the  surrender  value  when  ascer- 
tained, the  policy  shall  remain  vested  in  the 
trustee  as  part  of  the  assets  of  tbe  estate. 

This  view  is  well  stated  by  tbe  circuit 
court  of  appeals  for  the  second  circuit  in 
Re  Welling,  61  C.  C.  A,  161,  155,  113  Fed. 
189,  193:  "By  the  terms  of  the  policy  he 
was  entitled  to  receive  at  the  end  of  the 
tontine  period  the  cash  payment  stipulated 
in  the  contract.  That  is  a  vested  contract 
right,  contingent  only  upon  his  survivini; 
the  tontine  period.  The  right  is  valuable, 
increasing  in  value  with  each  successive 
payment  of  premium.  The  policy,  technic- 
ally, had  not  a  'surrender  value,'  within 
the  meaning  of  the  proviso;  but  it  had 
an  actual  value,  and  that  valuable  right 
was  right  of  property  existing  in  the  bank- 
rupt. It  is  the  plain  provision  of  the  bank- 
ruptcy law  that  all  the  estate  of  the  bank- 
rupt shall,  by  operation  of  law,  be  vested 
in  the  trustee,  save  such  as  is  specifically 
excepted  by  the  provisions  of  the  bankrupt- 
cy law,  or  by  the  law  of  the  domicil  of  the 
bankrupt.  The  language  of  the  provision 
is  comprehensive.  Subdivision  5  of  §  70a 
declares  that  there  shall  be  thus  vested  in 
the  trustee  'property  which,  prior  to  tlie 
filing  of  the  petition,  he  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him.'  Then  follows  the  proviso 
which  we  have  considered.  It  is  clear  that 
this  proviso  merely  defines  a  certain  class 
of  insurance  which  may  be  excepted  and 
exempted  by  the  action  of  the  bankrupt  and 
upon  the  conditions  stated,  from  the  general 
property  which  by  the  law  is  vested  in  tbe 
trustee.     In  other  words  the  proviso  is  in 
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V:e  nature  of  a  privilege  to  the  debtor  to 
n  taiu  «uch  specified  insurance  upon  yield- 
ins:  to  the  trustee  the  cash  surrender  value 
of  the  policy  at  the  time  of  adjudication. 
All  other  property  of  the  bankrupt,  includ- 
.n^  all  insurance  owned  by  him,  which 
'ioks  not  fall  within  the  provisions  of  the 
[•roviao,  passes  to  the  trustee.  The  stat- 
ute cannot  legitimately  be  construed  to 
ok'fln  that  a  policy  does  not  vest  in  the 
trustee  except  it  have  a  cash  surrender  val- 
nf.  and  that  such  may  be  rescued  by  the 
^anknxpt  upon  the  terms  stated.  The  mean- 
:n<;  of  the  provision  is  clear, — ^that  all  the 
property  of  the  bankrupt,  except  that  speci- 
ded  in  the  proviso,  shall  be  vested  in  the 
trustee,  and  that  also  shall  pass,  unless  the 
bankrupt  avail  himself  of  the  privilege 
tmnted  him  by  the  law.  The  contract  in 
qnestion  gives  to  the  bankrupt  the  right  to 
receive  at  a  certain  date  a  specified  sum  of 
money,  contingent  upon  his  surviving  to 
that  date.  This  la  a  vested  right  of  prop- 
erty existing  in  the  bankrupt,  which  passes 
to  the  trustee.  It  is  a  property  right  which 
><  could  have  transferred,  and  it  falls  with- 
in the  comprehensive  language  of  the  section 
which  vests  title  in  the  trustee." 

This  construction  of  the  proviso  in  § 
70a  was  followed  by  the  circuit  court  of 
appeals  of  the  eighth  circuit  in  the  case  of 
Re  Orear,  30  L.R.A.(N.S.)  990,  102  C.  C.  A. 
79.  178  Fed.  632.  In  that  case,  policies 
held  by  the  bankrupt  at  the  time  the  peti- 
tion was  filed  provided  for  the  payment  of 
cash  values  after  the  payment  of  three  or 
more  annual  premiums,  upon  surrender  of 
the  policies,  and  provided  further  that  the 
injured  might  change  the  beneficiary  under 
the  policy.  It  was  held  that  this  insur- 
ance passed  to  the  trustee  by  the  adjudica- 
t.on  in  bankruptcy. 

There  is  some  confusion  as  to  the  infer- 
ence to  be  drawn  from  certain  dicta  of  the 
courts,  to  the  effect  that  it  is  the  surrender 
value  existing  at  the  time  of  the  filing  of 
the  petition  that  passes  to  the  trustee.   But 
ia  a  line  of  well-considered  cases,  it  is  held 
or  assumed  that  it  is  the  policy  on  the  life 
of  the    bankrupt,    payable    to    his    estate, 
whether  having  a  surrender  value  or  not, 
th^t  passes  to  the  trustee,  as  of  the  date 
of  the  adjudication,  under  §  70a,  as  prop- 
erty which  the  bankrupt  could  have  trans- 
ferred prior  to  the  filing  of  the  petition,  and 
not  merely  the  surrender  value  thereof.    It 
i«  a  personal   privilege  that    is   conferred 
upon  the  bankrupt  by  the  proviso  in  this 
"ection  of  the  act.     Unless  it  is  exercised, 
bv  the  express    language   of    the   proviso, 
tbe   policy,    with    all    rights    appertaining 
thereto,  passes  to  the  trustee  as  assets  of 
the  bankrupt's  estate.    As  said  by  the  court 
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in  Re  Welling,  supra:  "The  term  *cash  sur- 
render value'  .  .  .  has  a  defined  and 
legal  meaning,  via.,  the  cash  value — ascer- 
tainable by  known  rules — of  a  contract  of 
insurance  abandoned  and  given  up  for  can- 
celation to  the  insurer  by  the  owner  having 
contract  right  to  do  so." 

This  right,  in  substance  and  in  terms,  as 
thus  defined,  would  seem  necessarily  to  im- 
ply that  it  can  only  exist  during  the  life- 
time of  the  insured.  By  the  death  of  the 
insured,  the  policy  matures,  and  such  sur- 
render value  is  extinguished.  It  follows, 
therefore,  that  at  the  time  of  the  adjudi- 
cation in  the  case  at  bar,  there  was  no  sur- 
render value  in  existence. 

The  contention  of  the  appellee  is  that 
by  the  payment  of  the  surrender  value,  as 
it  existed  at  the  time  of  the  filing  of  the 
petition,  the  personal  representative  of  the 
deceased  bankrupt  is  entitled  to  the  ma- 
tured polic^'  and  its  proceeds.  Not  only 
the  language  of  the  proviso,  but  the  plain 
implication  therefrom,  forbids  such  an  in- 
terpretation. If,  as  stated  above,  all  sur- 
render value  had  been  extinguished  by  the 
death  of  the  bankrupt  before  adjudication, 
there  can  be  no  surrender  value  to  be  as- 
certained at  or  after  that  time.  Moreover, 
the  insuring  company  could  not  be  called  up- 
on to  pay  a  surrender  value  that  had  ceased 
to  exist,  or  to  recognize  a  right  that  had 
been  extinguished.  Aside,  then,  from  the 
effect  of  the  necessary  implication  that  the 
surrender  value,  where  one  exists,  must  be 
ascertained  and  stated  to  the  trustee  as  of 
the  time  of  the  adjudication,  or  thereafter, 
the  necessary  conclusion  from  what  has  been 
said  IS  that  the  policies  in  question,  as 
property  having  a  real  value  at  the  time 
of  filing  the  petition,  passed  as  of  the  date 
of  the  adjudication  in  their  then  condition, 
as  matured  contracts,  to  the  trustee,  and  as 
there  was  no  surrender  value  attaching  to 
them  at  that  date,  the  situation  was  such 
as  to  preclude  any  assertion  of  the  privilege 
conit:rred  upon  the  insured  bankrupt  by  the 
proviso  of  the  5th  subdivision  of  §  70a  of 
the  bankrupt  act.  The  intent  of  the  bank- 
rupt law  would  be  frustrated  by  an  oppo- 
site conclusion.  If  the  bankrupt  had  died 
before  the  petition  was  filed,  the  money 
called  for  by  the  policies  (if  the  same  had 
not  been  assigned)  would  have  gone  to  his 
personal  representative  and  been  applicable 
to  his  debts.  There  is  no  reason  why  the 
same  result  should  not  now  be  attained 
through  the  bankruptcy  proceedings.  Neither 
the  widow  nor  any  of  the  bankrupt's  family 
are  beneficiaries  under  either  of  the  policies 
here  in  question,  and  the  creditors  should 
not  be  deprived  of  an  important  astet  to 
which  they  are  justly  entitled* 
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We  have  been  referred  to  no  case  precisely 
on  all  fours  with  the  one  at  bar,  and  to  none 
in  which  the  clear-cut  question  is  presented 
as  to  the  effect  of  the  death  of  the  bank- 
rupt between  the  filing  of  the  petition  and 
the  adjudication..  The  very  recent  case  of 
Re  Judson  (D.  C.)  188  Fed.  702,  is  the 
only  case  brought  to  our  attention  in  which 
the  death  of  a  bankrupt  occurred  between 
the  filing  of  the  petition  and  the  adjudi- 
cation. The  facts  of  the  case  were  much 
complicated,  as  the  proceeding  in  bankrupt- 
cy was  against  a  firm  consisting  of  father 
and  son,  alleging  bankruptcy  of  the  firm 
and  of  its  individual  members.  The  father 
died  between  the  filing  of  the  petition  and 
the  adjudication,  and  the  question  most 
considered  was  what  interest  the  bankrupt 
son  had  in  the  policy  on  his  father's  life 
after  it  had  matured  by  his  death,  and 
whether  that  interest  passed  to  the  son's 
trustee, — a  question  very  different  from  any 
in  the  present  case.  It  is  true  that  one  of 
the  policies  on  the  life  of  the  deceased  mem- 
ber of  the  firm  came  under  consideration 
in  the  question  as  to  whether  the  trustee 
took  any  interest  therein,  and  the  view 
taken  by  the  judge  of  the  district  court  was 
that,  as  the  deceased  bankrupt  had  no 
available  interest  in  these  policies,  hav- 
ing borrowed  beyond  his  interest  in  all 
of  them,  the  trustee  can  take  nothing, 
because  the  bankrupt  could  have  got- 
ten nothing.  We  can  only  say,  as  we 
have  already  said,  that  we  do  not  so  un- 
derstand the  effect  of  the  proviso  in  §  70a  of 
the  bankrupt  act.  The  life  policies  of  the 
deceased  bankrupt  had,  as  we  have  already 
said,  a  real  value  at  the  filing  of  the  peti- 
tion, and  were  capable  of  transfer  by  the 
bankrupt  at  that  date,  and  passed  as  such 
to  the  trustee,  subject  to  certain  rights  of 
the  bankrupt  as  already  explained,  but 
which  were  extinguished  by  his  death  before 
adjudication.  Having  passed  as  life  poli- 
cies, with  a  contigent  value,  they  still  con- 
tinued as  assets  of  the  bankrupt  after  they 
had  matured  by  his  death.  The  learned 
judge  in  the  case  just  cited  very  forcibly 
maintains  the  proposition  that  there  is  no 
distinction  to  be  drawn  between  the  inter- 
est in  the  policy  while  it  is  alive,  and  in 
the  same  policy  after  it  has  matured,  say*- 
ing,  "He  that  owns  a  tree  owns  the  fruits 
thereof." 

On  the  grounds  stated,  we  think  that  the 
order  of  the  court  below  should  be  so  revised 
as  to  give  to  the  trustee  in  bankruptcy,  the 
petitioner  herein,  the  net  proceeds  of  the 
policies  of  insurance  in  the  petition  men- 
tioned, as  part  of  said  bankrupt's  estatet 

Bufflngton,  CirCUH  Judge,  dissents. 
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OAIilFORNIA  SUPREME  <X>URT. 
(In  Banc.) 

TIDEWATER      SOUTHERN      RAILWAY 

COMPANY 

V, 

FRANK  C.  JORDAN,  Secretary  of  State. 

(—  Cal.  — ,  124  Pac.  716.) 

Corporation  —  bonded  debt  —  creation 
—  unanimous  vote  of  directors. 

Under  a  statute  permitting  the  creation  of 
bonded  indebtedness  of  a  corporation  upon 
the  unanimous  vote  of  the  board  of  direct- 
ors, the  unanimous  vote  of  a  quorum  pres- 
ent at  a  regular  meeting  of  the  board  is 
sufficient. 

(June  13,  1912.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendant  to  file  in  his  office 
a  certified  copy  of  a  certificate  of  creation 
of  bonded  indebtedness  by  petitioner.  Writ 
issued. 

The  facts  are  stated  in  the  opihion. 

Messrs.  J.  G.  DeForest,  Heller,  Poll- 
ers, &  Ehrman,  and  Arthur  li.  lierlnsky, 
for  petitioner: 

A  majority  of  the  board  is  the  board. 
and,  consequently,  the  unanimous  vote  of 
the  board  of  directors  means  the  unanimous 
vote  of  a  legally  constituted  board,  a 
quorum  or  a  majority,  duly  assembled. 

McLane  v.  Placerville  k  S.  Valley  R.  Co. 
66  Cal.  606,  6  Pac.  748;  People  ex  rel.  Flint 
V.  Harrington,  63^  Cal.  267 ;  Coxon  v.  Tren- 
ton, 78  N.  J.  L.  26,  73  Atl.  253;  Harroun 
V.  Brush  Electric  Light  Co.  162  N.  Y.  212, 
38  L.R.A.  615,  46  N.  E.  291;  St.  Aemilianus 
Orphan  Asylum  v.  Milwaukee  County,  107 
Wis.  80,  82  N.  W.  704;  Gumaer  v.  Cripple 
Creek  Tunnel,  Transp.  &  Min.  Co.  40  Colo. 
1,  122  Am.  St.  Rep.  1024,  90  Pac.  81,  13 
Ann.  Cas.  781 ;  Cahill  v.  Kalamazoo  Mut. 
Ins.  Co.  2  Dougl.  (Mich.)  124,  43  Am.  Dec. 
457;  Zeiler  v.  Central  R.  Co.  84  Md.  304, 
34  L.R.A.  469,  36  Atl.  932;  State  v.  Mc- 
Bride,  4  Mo.  308,  29  Am.  Dec.  636;  Atkins 
V.  Phillips,  26  Fiji.  281,  10  L.R.A.  158,  8 
So.  429;  Green  v.  Welter,  32  Miss.  650; 
South  worth  v.  Palmyra  &  J.  R.  Co.  2  Mich. 
287;  Warnock  v.  Lafayette,  4  La.  Ann.  419; 
2  Thorn  p.  Corp.  §  1156;  Broadwell  v.  Peo- 
ple, 76  III.  554. 

Messrs.  U.  S.  Webb,  Attorney  General, 
and  Malcolm  C.  Glenn  for  respondent. 


Note.  —  What  constittites  a  unattitnoua 
or  a  majority  vote  of  directors  or 
stockholders  of  corporation. 

Care  should  be  taken  to  distinguish  be- 
tween the  number  of  votes  required  to  con- 
stitute a  valid  meeting,  and  the  number  of 
votes  necessary  to  valid  action  on  the  part 
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SkMs,  J.,  delivered  the  opinion  of  the 
court: 

MaBdamns.  The  petitioner,  a  railroad 
corporation,  institutes  an  original  proceed- 
ing in  this  comrt  to  compel  the  secretary  of 
•tate  to  file  in  his  office  a  certified  copy 
of  a  certificate  of  creation  of  bonded  in- 
debtednefls  by  petitioner.  The  facts  are 
andisputed,  the  only  return  to  the  alterna- 
tiT«  writ  heretofore  issued  being  in  the 
form  of  a  demurrer  for  want  of  facts.  The 
respondent  urges  but  one  ground  in  sup- 
port of  his  refusal  to  file  the  certificate, 
and  it  is  eonceded  that,  unless  this  ground 
be  well  taken,  the  petitioner  is  entitled  to 
the  relief  sought. 

The  proceedings  for  creating  a  bonded  in- 
debtedness were  taken  under  subdivision  5 


of  §  359  of  the  Civil  Code.  That  subdivi- 
sion provides  that  any  corporation  desiring 
to  create  a  bonded  indebtedness  may,  in  lieu 
of  calling  and  holding  a  stockholders'  meet- 
ing as  provided  in  earlier  subdivisions, 
create  such  indebtedness  "by  a  resolution 
adopted  by  the  unanimous  vote  of  its  board 
of  directors  or  trustees  at  a  regular  meet- 
ing, or  at  a  special  meeting  called  for  that 
purpose,  and  approved  by  the  written  as- 
sent or  assents  of  the  stockholders  holding 
two  thirds  of  the  subscribed  or  issued  capi- 
tal stock.  .  .  **  The  certificate  here  in- 
volved shows  that  the  petitioner  has  thir- 
teen directors,  and  that,  at  a  regular  meet- 
ing of  the  board  of  directors,  attended  by 
only  seven  directors,  all  of  those  present 
concurred  in  adopting  a  resolution  for  the 


r>f  such  a  meeting.    Only  the  latter  is  con- 
fidered  in  this  note. 

Ihere  appear  to  be  no  other  cases  passing 
Lpon  this  question  where,  as  in  Tidewateb 
SocTHEEN  R.  Co.  V.  Jordan,  a  unanimous 
^ote  was  required;  but  the  general  prin- 
ciple upon  which  this  case  was  decided  is 
sostained  by  the  authorities. 

Thus,  it  is  held  that  in  the  absence  of 
■tatute  or  by-law  requiring  more,  a  ma- 
jority of  those  present  at  a  legally  con-. 
«titated  meeting  of  the  directors  of  a  cor- 
poration is  sufficient  to  decide  any  question 
open  which  they  can  act,  and  a  majority 
-A  all  the  directors  is  not  indispensable. 
W'estem  Cottage  Piano  k  Organ  Co.  v.  Bur- 
rows, 144  111.  App.  350;  Buell  v.  Bucking- 
lam.  16  Iowa,  284,  86  Am.  Dec.  51 G;  Sar- 
;:^nt  V.  Webster,  13  Met.  497,  46  Am.  Dec. 
743;  Ten  Eyck  ▼.  Pontiac,  O  &  P.  A.  R.  Co. 
74  Mich.  22«.  3  L.R.A.  378,  16  Am.  St.  Rep. 
033,  41  N.  W.  905;  Hax  v.  R.  T.  Davis  Mill 
<~o.  39  Mo.  App.  453;  Wells  v.  Railway 
VThite  Rubber  Co.  19  N.  J.  Eq.  402 ;  Leavitt 
T.  Oxford  k  G.  Silver  Min.  Co.  3  Utah,  265, 
1  Pac.  356;  Booker  ▼.  Young,  12  Gratt.  303. 
And  it  will  be  presumed  that  a  majority 
▼<>te  of  directors  provided  for  in  the  by-laws 
^>f  a  corporation  means  a  majority  of  a 
quorum.  Foster  v.  Mullanphy  Planing  Mill 
10.  92  Mo.  79,  4  S.  W.  260. 

In  Green  v.  Seymour,  3  Sandf.  Ch.  286, 
"t  is  held  that,  in  determining  what  is  a 
two-thirds  vote  of  the  subscribed  stock  of 
*  corporation,  under  a  charter  provision, 
Ftock  owned  by  the  company  itself  should 
^  ezeloded. 

However,  in  Haskell  ▼.  Read,  68  Neb.  107, 
''3  X.  W.  997,  it  was  held  that  where  a 
'urporation  has  a  fixed  capital  stock,  di- 
vided into  a  definite  number  of  shares,  a 
majority  of  all  the  shares  is  necessary  to 
&a  election,  in  the  absence  of  some  rule  to 
tHe  contrary,  and  that  it  makes  no  differ- 
•toe  whether  the  shares  not  voting  were  all 
Tsid  for  or  not.  But  on  motion  for  rehear- 
nir,  reported  in  68  Neb.  115,  06  N.  W.  1007, 
tH»  court  questioned  tlie  correctness  of  its 
^i»ioB  on  that  point,  and  left  it  open, 
•i^nyirg  a  rehearincr  on  other  grounds. 

In  State   ex   rel.   Martin   v.    Chute,    34 
«  UtA.(X.S-) 


Minn.  135,  24  N.  W.  353,  which  involved  the 
validity  of  the  election  of  directors  at  a 
validly  constituted  stockholders'  meeting, 
when  the  voting  was  by  shares,  it  was  held 
that  a  majority  of  the  votes  actually  cast 
was  sufficient,  though,  because  some  re- 
fused to  vote,  it  was  not  a  majority  of  the 
total  vote  represented  at  the  meeting. 

And  in  Com.  v.  Vandegrift,  232  Pa.  53, 
36  L.R.A.(N.S.)  45,  81  Atl.  153,  Ann.  Cas. 
1912  C,  1267,  involving  the  election  of  di- 
rectors, voted  for  by  shares,  the  court  im- 
plies that  a  majority  of  votes  actually  cast 
would  be  sufficient  to  elect,  though  in  fact 
all  the  votes  actually  cast  were  for  the  di- 
rectors whose  election  was  disputed,  the 
real  question  being  as  to  the  validity  of  the 
meeting  because  of  the  withdrawal  of 
enough  to  reduce  it  below  the  number  re- 
quired for  a  quorum  after  it  had  been  legal- 
ly organized. 

In  Madison  ^ve.  Baptist  Church  v.  Bap- 
tist Church,  32  How.  Pr.  335,  it  was  held 
that  where,  as  in  this  case,  the  corporators 
are  indefinite,  a  majority  of  those  who  as-, 
semble  pursuant  to  a  regular  call  is  suffi- 
cient to  pass  a  resolution  binding  the  cor- 
poration. 

In  Craig  v.  First  Presby.  Church,  88  Pa. 
42,  32  Am.  Rep.  417,  it  was  held  that  a 
statute  providing  for  certain  action  'Mn  pur- 
suance of  the  wishes  of  a  majority  of  the 
members  of  such  society  or  church,  ex- 
pressed at  a  church  election  held  for  that 
purpose,'*  means  a  majority  of  those  mem- 
bers voting  at  such  election. 

In  Columbia  Bottom  Levee  Co.  v.  Meier, 
39  Mo.  53,  it  does  not  appear  from  the 
report  whether  the  vote  of  the  incorporators 
was  by  members  or  by  acreage,  but  the  court 
holds  that  a  majority  of  the  votes  actually 
cast  is  sufficient  to  elect  directors. 

And  in  Granger  v.  Grubb,  7  Phila.  350, 
which  involved  the  validity  of  a  resolution 
of  the  corporators  of  a  library,  it  appar- 
ently being  a  nonstock  corporation,  the 
court  said,  ohitevy  that  at  a  meeting  con- 
stitutionally called  a  majority  of  the  cor- 
porators present  have  power  to  transact 
liusiness,  though  they  constitute  but  a  small 
minority  of  the  whole  number.      R.  L.  S. 
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is  not  within  the  statute  of  frauds  which  in- 
cludes also  an  agreement  for  the  purchase 
and  sale  of  an  interest  in  lands  then  owned 
by  one  of  the  partners,  or  to  be  subsequent- 
ly acquired  by  him. 

While  the  precise  question  involved  inr 
this  caae  has  not  been  passed  upon  by  this 
court  (and  seems  not  to  have  often  arisen 
in  any  jurisdiction),  we  have  decisions 
which  seem  in  principle  to  limit  the  rule 
to  purchases  of  land  or  interests  therein 
subsequent  to  the  formation  of  such  part- 
nership. 

In  Henderson  v.  Hudson,  1  Munf.  610,  the 
complainant  relied  on  a  verbal  agreement 
between  himself  and  the  defendant  that  the 
latter  should  associate  the  former  as  part- 
ner with  him  in  the  purchase  of  a  certain 
parcel  of  land,  and  'souglit  to  have  a  one- 
half  interest  therein  decreed  to  him.  The 
statute  of  frauds  was  relied  on  by  the  de- 
fendant. Chancellor  Wythe,  who  presided 
in  the  trial  court,  was  of  opinion  that  the 
statute  applied  to  contracts  and  actions  up- 
on them  between  the  buyer  and  seller  of 
land,  and  not  to  a  contract  between  the 
purchaser  and  a  third  person  that  such  per* 
son  should  be  admitted  as  a  partner  in  the 
purchase,  and  granted  the  relief  sought; 
but  upon  appeal  it  was  held  that  the  stat- 
ute did  apply,  the  decree  of  the  trial  court 
was  reversed,  and  the  bill  dismissed. 

In  Walker  v.  Herring,  21  Gratt.  678,  8 
Am.  Rep.  616,  that  decision  was  approved; 
it  being  held  that  the  statute  of  frauds  and 
perjuries  applied  to  a  parol  contract  en- 
tered into  between  the  plaintiff  and  defend- 
ant, by  which  the  former  agreed  to  pur- 
chase, and  did  purchase,  certain  lands  at 
a  trustee's  sale  for  himself  and  the  defend- 
ant, the  terms  of  which  the  latter  refused 
to  comply  with. 

These  cases  are  in  conflict  with  the  broad 
doctrine  laid  down  bv  Mr.  Browne  in  his 
work,  and  are  so  regarded  by  him,  espe- 
cially the  latter  decision.  These  cases  in 
principle  are  in  accord  with  decisions  in 
other  jurisdictions. 

In  Chaddick  v.  Skidmore,  2  De  G.  &  J.  61, 
3  Mor.  Min.  Rep.  383,  the  defendant  owned 
a  colliery,  and  he  and  the  plaintiff  made 
an  oral  agreement  to  become  partners  in 
the  colliery  for  the  purpose  of  leasing  it 
upon  royalties,  which  were  to  be  divided  be- 
tween them.  The  colliery  was  demised  up- 
on a  royalty  on  account  of  which  the  de- 
fendant made  certain  payments  to  the 
plaintiff,  and  afterwards  the  defendant  sold 
the  original  term.  The  bill  prayed  for  an 
accounting  and  for  payment  for  what  was 
due  to  the  plaintiff,  apparently  both  back 
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royalties  and  his  share  of  the  proceeds  of 
sale.  Lord  Chancellor  Cranworth  dismiss- 
ed the  bill  for  a  want  of  a  sufficient  memo- 
randum in  writing,  saying  that  "an  agree- 
ment to  the  effect  that  the  plaintiff  and  de- 
fendant were  to  become  partners  in  the  col- 
liery for  the  purpose  of  demising  it  upon 
royalties,  which  were  to  be  divided  in  some 
proportion  between  them,"  was,  in  his  opin- 
ion, "an  agreement  not  capable  of  being  en- 
forced unless  proved  by  such  evidence  as 
is  required  by  the  statute  of  frauds." 

In  the  case  of  Goldstein  v.  Nathan,  158 
111.  641,  42  N.  £.  72,  it  was  held  that  a 
parol  contract  between  the  owners  of  sepa- 
rate tracts  of  land,  by  which  they  agreed 
to  sell^  them  and  divide  the  profits  equally, 
was  void  under  the  statute  of  frauds.  Both 
parcels  of  land  were  sold,  and  suit  was 
brought  by  one  of  the  parties  to  enforce 
the  agreement  against  the  other.  In  that 
case  it  was  contended  that,  since  it  ap- 
peared from  the  bill  that  the  lots  had  been 
sold,  nothing  remained  but  to  account  for 
the  profits,  and  it  was  denied  that  the  stat^ 
ute  of  frauds  in  any  way  controlled  the 
question.  The  supreme  court  of  Illinois, 
fully  recognizing  the  doctrine  prevailing  in 
that  jurisdiction  as  well  as  in  this  state, 
that  a  partnership  may  be  formed  for.  the 
purpose  of  dealing  in  lands  for  profit,  and 
that  the  existence  of  such  partnership  and 
the  extent  of  the  interests  of  the  respective 
partners  may  be  shown  by  parol,  said  in 
discussing  that  case  that  there  was  a  wide 
distinction,  however,  between  "an  agree- 
ment for  one  to  become  interested  in  the 
profits  of  certain  land  already  purchased 
and  owned  by  another,  and  an  agreement 
to  share  in  the  benefits  to  be  derived  from 
lands  to  be  thereafter  acquired.  Where 
lands  are  purchased  by  a  partnership  and 
paid  for  with  the  moneys  thereof,  or  ac- 
quired as  partnership  property  in  the  usual 
course  of  such  partnership,  a  court  of  equi- 
ty may  treat  such  real  estate  as  partner- 
ship funds,  and  as  a  consequence  as  per- 
sonal property.  This  rule  grows  out  of  the 
nature  of  the  partnership  relation,  and  is 
rendered  necessary  for  the  purpose  of  do- 
ing justice  between  the  parties,  or  between 
the  firm  and  others  doing  business  and  hav- 
ing dealings  therewith.  Black  v.  Black, 
L")  Ga.  445.  In  this  case  tlie  land  was  not 
purcliased  by  appellant  in  the  name  of  ap- 
pellee and  the  purchase  money  furnished  by 
appellant.  It  is  not  a  case  of  a  purchase  of 
lands  paid  for  out  of  partnership  funds  and 
a  deed  taken  to  appellee.  No  partnership 
funds  existed.  There  was,  therefore,  no  re- 
sulting trust  in  appellant,  and  whatever  in- 
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terest  he  is  alleged  by  the  bill  to  have  ac- 
quired was  by  virtue  of  his  contract.  Tlie 
lot  was  owned  by  appellee  at  the  time  of 
the  contract,  and  paid  for  by  his  money, 
aud  any  interest  in  the  land  or  the  proceeds 
growing  out  of  the  alleged  contract  cannot 
be  severed  and  made  to  apply  to  the  profits 
aa  distinct  from  the  land  itself.  If  the  ap- 
pellant acquired  an  interest  in  appellee's 
lot  by  virtue  of  his  contract,  it  attached 
upon  the  contract  being  made.  If  such  in- 
terest attached,  and  the  land  had  not  been 
sold,  the  appellant  would  have  been  en- 
titled to  his  moiety  therein.  Had  appel- 
tro  died  before  sale,  and  appellant  had  an 
interest  in  the  lot,  he  would  have  the  right 
to  sell  and  wind  up  the  partnership  affairs, 
ft  is  only  by  having  acquired  an  interest 
in  the  lot  that  he  could  have  acquired  an 
interest  in  the  proceeds  of  the  sale.  We 
hold  that  where  two  separate  owners  of  real 
estate  purchased  by  their  separate  fundH 
enter  into  a  copartnership  with  reference 
to  a  sale  thereof  by  a  parol  contract,  such 
contract  is  within  the  statute  of  frauds." 

One  of  the  cases  referred  to  as  sustaining 
the  conclusion  reached  in  that  case  was 
McCormick's  Appeal,  57  Pa.  64,  98  Am. 
Dec  191.  In  that  case  Judge  Strong,  aft- 
erwards Justice  Strong  of  the  Supreme 
Court  of  the  United  States,  in  delivering 
the  opinion  of  the  court,  said:  "Undoubt- 
edly a  -partnership  may  hold  real  estate, 
and  they  may  have  a  resulting  trust  where 
the  partnership  funds  have  paid  for  land. 
Such  was  the  case  of  Erwin*s  Appeal,  39 
Pa.  .5.35,  80  Am.  Dec.  542.  So  there  may 
be  a  constructive  trust  in  -favor  of  a  firm, 
as  was  held  in  Lacy  v.  Hall,  37  Pa.  360; 
but  these  come  within  the  exceptions  to 
the  statute  of  frauds.  In  both  cases  the 
lands  were  acquired  after  the  partnerships 
had  been  formed  and  while  the  joint  busi- 
ness was  in  progress.  But  here  there  is 
no  resulting  or  constructive  trust.  The 
agreement,  if  there  was  any,  to  put  the 
land  into  the  joint  stock,  was  made  before 
the  firm  had  any  being,  and  the  partner- 
ship funds  did  not  pay*  for  it.  A  parol 
agreement  to  put  land  into  a  firm,  or  to 
consider  it  as  firm  property,  made  before 
the  firm  exists,  is  wholly  ineffectual  to 
pass  any  title,  either  in  law  or  in  equity." 

The  court  is  of  opinion  that  the  verbal 
agreement  set  up  by  the  appellant  in  his 
pleadings  was  one  providing  for  the  sale 
of  an  interest  in  real  estate,  and  within  the 
statute  requiring  the  same  to  be  in  writ- 
ing, and  that  the  Circuit  Court  did  not  err 
in  refusing  the  relief  prayed  for,  and  dis- 
missing his  bills. 

Affirmed. 

Card  well,  J.,  absent. 
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UNITED  STATES  CIRCUIT  COURT  OF 
APPEAIiS,   THIRD   CIRCUIT. 

RE  BENAJAH  D.  ANDREWS,  Bankrupt. 

HARVEY  K.  PARTRIDGE,  Trustee,  etc.,  of 
Benajah  D.  Andrews,  Bankrupt,. 

V. 

HANNAH   L.   ANDREWS,   Exrx.,   etc.,  of 
Benajah  D.  Andrews,  Bankrupt. 

(112  C.  C.  A.  69,  191  Fed.  326.) 

Bankruptcy  — -  insurance  policy  —  deatli 
of  insured  pending:  proceedings  in 
bankruptcy. 

The  death  of  one  holding  a  policy  of  in- 
surance upon  his  life,  payable  to  his  person- 
al representatives  or  estate,  after  the  filing 
of  a  petition  in  bankruptcy  against  him. 
and  before  adjudication,  destroys  the  sur- 
render value  of  the  policy,  and,  it  having 
been  capable  of  assignment  by  him,  and 
passing  to  the  bankruptcy  trustee  under 
§  70a-5  of  the  bankruptcy  act,  there  is  noth- 
ing upon  which  the  proviso  to  that  section 
allowing  redemption  by  payment  to  the 
trustee  of  the  surrender  value  of  the  policy 
can  act,  and  therefore  the  whole  proceeds  of 
the  policy  become  assets  in  the  hands  of  the 
trustee. 

(Buffington,   Circuit  Judge,  dissents.) 

(November  7,  1911.) 

PETITION  by  the  trustee  in  bankruptcy 
of  Benajah  D.  Andrews  to  review  in 
nuittcr  of  law  an  order  of  the  District 
Court  of  the  United  States  for  the  District 
of  New  Jersey,  adjudging  the  executrix  of 
the  deceased  bankrupt  entitled  to  proceeds 
of  certain  life  insurance  policies.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Buffington,  and  Lan- 
ning,  Circuit  Judges. 

Messrs.  Bleakly  &  Stockwell,  with 
Messrs.  John  D.  McMulHn  and  Henry  F. 
Stockwell,  for  petitioner. 

Messrs.  French  &  Richards,  with  Mr. 
Samuel  H.  Richards;  for  respondent. 

Note,  *-  Life    inAuranee    as    assets     of 

hatihrupt. 

This  note  supplements  earlier  notes  on 
this  question,  appended  to  Morris  v.  Dodd, 
50  L.R.A.  43;  Re  White,  26  L.R.A.(N.S.) 
451,  and  Re  Orear,  30  L.R.A. (N.R.)   990. 

The  question  indicated  turns  upon  §  70a 
of  the  bankrupt  act,  which  is  sufficiently 
set  out  in  Re  Andbews. 

Exempt  policies. 

The  earlier  notes  show  that,  although 
there  was  at  one  time  a  conflict  of  opinions, 
it  is  not  settled  that  the  proviso  to  §  70a 
(loos  not  operate  to  invest  the  trustee  with 
the  right  to  claim  the  cash  surrender  value 
of  a  policy  as  to  which  he  has  no  right  under 
the  other  provisions  of  the  section,  but  that 


lU 


NORTH  DAKOTA  8tlJ?RJElMlfi  COU&T. 


UAt, 


pendent  upon  the  assertion  of  a  partisan  be- 
lief by  the  elector,  and  because  sucli  elec- 
tion regulations  forbid  an  elector  from  vot- 
ing who  belongs  to  no  political  party. 

Same  —  naturalized  citizen  —  legislative 
power. 

2.  The  portion  of  the  statutory  affidavit 
exacted  upon  enrolment,  providing  for  proof 
of  naturalization,  is  unconstitutional  be- 
cause in  operation  it  disfranchises  from  par- 
ticipating in  any  party  primary  election 
those  electors  naturalized  by  being  within 
the  terms  of  the  act  of  Congress  naturaliz- 
ing certain  foreign-born  residents  within  the 
limits  of  this  state  at  the  time  of  its  ad- 
mission into  the  Union.  That  said  act  is 
likewise  void  because  it  excludes  those  elect- 
ors similarly  naturalized  by  act  of  Congress 
because  of  having  been  residents  of  other 
states  upon  the  admission  of  such  states 


into  the  Union.  Except  as  to  such  feature 
of  the  statute  requiring  proof  of  naturaliza- 
tion, the  statute  remains  unaffected  and  in 
force. 

Same  —  attaining  majority  —  date  — 
effect. 

3.  The  statute  in  question  contemplates 
that  both  the  minor  reaching  majority  on 
or  prior  to  election  day,  but  after  the  re- 
turn of  the  enrolment  books  to  the  auditor, 
and  any  male  person  of  legal  age  natural- 
ized by  court  decree  during  said  period,  may 
vote,  and  does  not  discriminate  between  the 
new  voter  and  such  naturalized  elector,  both 
of  whom  may  participate  at  the  primary 
election  upon  taking  the  oath  required  by 
the  act,  and  similar  to  that  provided  by 
§  738,  Rev.  Codes  1905. 

(May  17,  1912.) 


tional  provision  that  a  legislative  bill  sliall 
contain  but  one  subject,  which  must  be 
clearly  expressed  in  its  title.  State  v.  Cox, 
234  Mo.  606,  137  S.  W.  981. 

Nor  is  such  act  unconstitutional  because 
it  adopts  the  penalty  prescribed  by  the 
general  election  laws,  and  the  title  to  the 
act  contains  no  reference  to  such  laws.  Ibid. 

And  the  constitutional  provision  that  *'no 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title,''  is 
not  infringed  by  an  act  entitled  "General 
and  Special  Elections;  When  and  Where 
to  Be  Held;  Regulations  for  Their  Conduct 
and  Government;  Compensation  for  Serv- 
ices in  Elections/'  on  the  ground  that  it  is 
not  sufficiently  broad  to  cover  sections  regu- 
lating the  conduct  of  primary  elections,  and 
prescribing  penalties  and  punishments  for 
the  violation  of  such  sections.  Com.  v.  Will- 
cox,  111  Va.  849,  69  S.  E.  1027. 

And  in  State  v.  Bethea,  61  Fla.  60,  55 
So.  550,  a  section  of  a  primary  election  law 
in  substance  providing  that  any  person  who 
should  give,  lend,  solicit,  or  receive  any 
money,  intoxicating  liquor,  or  any  other 
thing  of  value,  or  the  promise  thereof, 
either  to  influence  a  vote,  or  under  pretense 
of  being  used  to  procure  the  vote  of  any 
other  person,  or  to  be  used  at  any  poll  or 
other  place  prior  to  or  on  the  day  of  any 
primary  election  for  or  against  any  can- 
didate, should  be  deemed  guilty  of  the  in- 
famous crime  of  bribery,  was  held  to  be  a 
part  of  a  "general  subject  covered  by  a  long 
title,  among  other  things  prohibiting  can- 
didates from  making  donations  of  things 
of  value,  and  prohibiting  the  use  or  solicita- 
tions of  money  to  influence  primary  elec- 
tions, including  pavment  of  poll  taxes;  and 
it  was  held  that  there  was  no  violation  of 
a  constitutional  provision  requiring  the  sub- 
•  ject  only  of  an  act  to  be  "briefly  expressed 
in  its  title." 

But  an  act  entitled  "An  Act  Relating  to, 
Regulating,  and  Providing  for  the  Nomina- 
tion of  Candidates  for  Public  Office  in  the 
State  of  Washington,  and  Providing  Pen- 
alties for  the  Violation  Thereof,"  and 
amending  certain  sections  mentioned,  but 
not  specifying  §  12  of  an  act  bearing  the 
41  L.R.A.(N.S.) 


same  title  as  set  out  above,  as  far  as  the 
words  "for  the  violation  thereof,"  in  so 
far  as  it  refers  to  §  12  of  the  act  intended 
to  be  amended,  or  attempts  an  amendment 
of  the  general  registration  law  or  of  the 
primary  law,  is  void  as  a  violation  of  art. 
2,  §  19,  of  the  Constitution,  providing  that 
"no  bill  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the 
title,"  since  the  title  to  the  act  referred  to 
contains  no  suggestion  of  an  amendment  to 
the  registration  law  or  §  12  of  the  prior  act. 
State  ex  rel.  Arnold  v.  Mitchell,  55  Wash. 
513,  104  Pac.  791. 

And  an  act  providing  that  when  he  de- 
sires to  vote  at  a  primary  election,  each 
elector  shall  have  the  right  to.  receive  the 
ballot  only  of  the  party  for  which  he  regis- 
tered, if  treated  as  an  amendment  of  the 
registration  law,  which  does  not  require  an 
elector  to  declare  his  party  affiliation,  vio- 
lates §  37,  art.  2,  of  the  Constitution,  pro- 
viding that  no  act  shall  ever  be  revised  or 
amended  by  mere  references  to  its  title, 
but  that  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length, 
where  the  act  in  question  makes  no  men- 
tion of  the  act  against  which  an  amendment 
was  intended.     Ibid. 

Where  a  compulsory  primary  election  law 
is  entitled  "An  Act  to  Establish  a  Com- 
pulsory System  of  Legalized  Primary  Law 
for  Political  Nominations,  to  Create  the 
Agencies  for  its  Operation,  and  Penalize  its 
Violation,"  and  the  body  of  act  provides  an 
elaborate  plan  for  the  nomination  of  party 
candidates  by  compulsory  election,  and  also 
provides  agencies  and  instrumentalities  for 
effectuating  the  system  therein  devised,  all 
of  which  matter  is  proper  and  germane  to 
the  main  object  expressed  in  the  title,  but 
another  section  provides  for  the  holding  of 
state-  conventions  to  select  party  presiden- 
tial electors,  delegates  to  a  national  con- 
vention, and  to  formulate  a  platform,  such 
provision  is  not  germane  to  the  subject  ex- 
pressed in  the  title,  and  the  body  of  the 
act  is  broader  than  the  title,  and  it  is  there- 
fore rendered  unconstitutional.  Ledger- 
wood  V.  Pitts,  122  Tenn.  671,  126  )S.  W. 
1036. 
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APPLICATION  for  a  writ  of  mandamufl 
to  compel  defendant  to  furnish  enrol- 
ment blanks  for  the  holding  of  a  prima ly 
election  in  accordance  with  the  requirement 
of  a  statute.    Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Palda,  Aaker,  A  Greene,  for 
relator: 

Those  electors  who  desire  to  vote  at  the 
primaries  may  be  compelled  to  declare  to 
what  party  they  belong. 

State  ex  reL  Runge  v.  Anderson,  100  Wis. 
533,  42  L.R.A.  239,  76  N.  W.  482;  State 
"ex  rel.  McCarthy  v.  Moore,  87  Minn.  308, 
59  LJLA.  447,  94  Am.  St.  Rep.  702,  92 
N.  W.  4;  State  ex  rel.  Adair  v.  Drexel,  74 
Neb.  776,  106  N.  W.  174;  Hopper  v.  Stack, 
69  N.  J.  L.  562,  56  Atl.  1;  People  ex  rel. 


Coffey  v.  Democratic  General  Committee, 
164  N.  Y.  335,  51  L.R.A.  674,  58  N.  E. 
124;  State  ex  rel.  Labauve  v.  Michel,  121 
La.  374,  46  So.  430;  Riter  v.  Douglass, 
32  Nev.  400,  109  Pac.  451 ;  Heath  v.  Rother- 
ham,  79  N.  J.  L.  22^  77  Atl.  520;  State 
ex  rel.  Zent  v.  Nichols,  50  Wash.  508,  97 
Pac.  731;  State  ex  rel.  Howells  v.  Metcalf, 
18  S.  D.  393,  67  L.RJ^.  331,  100  N.  W. 
923;  Ladd  y.  Holmes,  40  Or.  167,  91  Am. 
St.  Rep.  457,  66  Pac.  714;  Rouse  v.  Thomp- 
son, 228  111.  522,  81  N.  E.  1109;  Morrow 
V.  Wipf,  22  S.  D.  152,  115  N.  W.  1121; 
State  ex  rel.  Webber  v.  Felton,  77  Ohio  St. 
554,  84  N.  E.  85,  12  Ann.  Cas.  69. 

Messrs.  Andrew  Millet,   Attorney  Gen- 
eral, Alfred  Znger,  C.  L.  Yonn^f  Assist- 


Special  or  local  law. 

A  primary  election  law  whose  application 
to  communities  is  determined  by  their  pop- 
ulation is  not  invalid  because  of  such  classi- 
fication. State  ex  rel.  Larsen  v.  Scott,  110 
Minn.  461,  126  N.  W.  70. 


Impoaition  of  new  restrictions  or  qualifica- 
tions on  voters  and  candidates — voters. 


In  Montgomery  ▼.  Chelf,  118  Ky.  766,  82 
S.  W.  388,  it  was  held  that  §  6  of  the  Con- 
stitution, providing  that  all  elections  should 
be  free  and  equal,  had  no  application  to  pri- 
mary elections. 

And  a  compulsory  primary  election  is^not 
an  election  within  the  meaning  of  the  con- 
stitutional provision  that  elections  shall  be 
free  and  equal,  and  that  the  right  of  suf- 
frage as  specifically  provided  shall  never  be 
denied  to  any  person  except  upon  a  convic- 
tion by  a  jury,  etc.,  since  a  primary  election 
is  not  an  election,  but  merely  a  substitute 
for  the  caucus  or  convention.  Ledgerwood 
▼.  Pitts,  supra. 

And  a  constitutional  provision  giving  citi- 
zens the  right  to  vote  for  all  officers  that 
are  elected  by  the  people  does  not  apply  to 
the  selection  of  nominees  for  such  offices, 
and  a  primary  election  law  which  does  not 
require  blank  spaces  to  be  left  in  the  pri- 
mary ballot  for  electors  to  write  the  names 
of  their  candidates  is  constitutional.  State 
ex  rel.  Gulden  v.  Johnson,  87  Minn.  221,  91 
N.  W.  604,  840. 

A  provision  of  a  primary  election  law  en- 
titled "An  Act  Relating  to  and  Providing 
for  the  Nomination  of  Candidates  of  Politi- 
cal Parties,"  which  requires  a  voter  to  vote 
for  both  first  and  second  choice  if  there  are 
more  than  twice  as  many  candidates  as 
there  are  positions  or  offices  to  be  filled,  is 
not  in  conflict  with  §  19,  art.  1,  of  the  Con- 
stitution, providing  that  "no  power,  civil  or 
military,  shall  at  any  time  interfere  with 
or  prevent  the  free  and  lawful  exercise  of 
the  Tiehi  of  suffrase."  Adams  v.  Lansdon, 
18  Idaho,  483,  110  Pac.  280. 
41  L.R.A.(N.8.) 


It  is  for  the  legislature  to  determine  how 
the  party  affiliations  and  the  resulting  right 
to  vote  at  a  primary  election  are  to  be  de- 
termined, and  as  long  as  the  requirements 
are  not  arbitrary,  and  it  is  left  open  to  the 
voluntary  will  of  the  voter  whether  he  will 
take  part  in  the  primary  or  not,  there  is  no 
constitutional  objection.  Heath  v.  Rother- 
ham,  79  N.  J.  L.  22,  77  Atl.  520. 

And  the  legislature  haa  the  right  to  make 
the  affidavit  of  a  voter  at  a  primary  election 
conclusive  evidence  of  his  qualification. 
Ibid. 

A  section  of  an  act  providing  a  form  of 
government  for  certain  cities  adopting  its 
provisions,  which  requires  that  in  preparing 
the  official  primary  ballot  no  other  name 
shall  be  placed  thereon  except  the  names  of 
those  persons  who  have  filed  a  statement  of 
candidacy,  accompanied  by  a  nominating  pe- 
tition as  provided  for,  and  a  further  pro- 
vision requiring  that,  in  preparing  the  offi- 
cial election  ballot,  the  candidate  successful 
at  the  primary  shall  be  the  only  candidate 
whose  name  shall  be  placed  thereon,  is  not 
invalid  on  the  ground  that  it  violates  §  1, 
art.  2,  of  the  Constitution,  which  provides 
that  every  male  citizen  of  the  age  of  twenty- 
one  years  shall  be  entitled  to  vote  at  all 
elections.  Eckerson  v.  Des  Moines,  137 
Iowa,  462,  116  N.  W.  177. 

A  section  of  an  act  providing  for  a  com- 
mission form  of  government,  providing  that 
the  names  of  party  candidates  shall  be 
placed  on  the  party  ballot  by  nomination 
by  a  party  primary,  refers  alone  to  what 
shall  be  printed  on  the  party  ballot,  ard 
does  not  prevent  voters  from  writlncr  the 
names  of  other  candidates  on  the  ballot,  and 
does  not  contravene  §  250  of  the  Mississippi 
Constitution.  Jackson  v.  State,  —  Miss.  — , 
59  So.  873. 

The  fact  that  a  primary  election  law  per- 
mits electors  to  vote  for  candidates  for  a 
party  with  which  they  do  not  affiliate,  and 
the  nominees  of  which  they  have  no  inten- 
tion of  supporting  at  the  election,  does  not 
render  the  act  invalid.  State  ex  rel.  Van 
Alstine  v.  Frear,  142  Wis.  320,  125  N.  W. 
961.  20  Ann.  Cas.  633. 

The  Nevada  direct  primary  law  enacted 
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ant   Attorneys   General,    and   John   Car- 
mody  for  respondent. 

Qoaa,  J.,  delivered  the  opinion  of  the 
court: 

This  in  an  application  in  the  name  of  the 
attorney  general  and  an  elector,  as  relators 
for  an  original  writ,  against  the  county  au- 
ditor of  Burleigh  county.  The  application 
charges,  and  it  is  admitted  by  the  plead- 
ings, that  the  respondent  is  about  to  ignore 
the  provisions  of  an  act  passed  by  the  last 
legislature,  wherein  it  is  the  respondent's 
duty  to  furnish  the  assessors  of  Burleigh 
county  with  enrolment  blanks,  with  direc- 
tions to  use  the  same  in  enrolling  in  some 
political  party  each  elector  assessed,  accord- 
ing to  his  political  belief,  and  obtain  from 


such  elector  an  affidavit  stating  the  party 
with  which  he  affiliates;  the  affidavit  to  be 
used  as  a  party  enrolment  list  at  the  coming 
primary  election.  Such  enrolment  is  de- 
signed to  be  a  classification  of  the  electors  as 
to  their  political  belief,  to  be  binding  upon 
them  at  said  primaries  according  to  the  en- 
rolment so  previously  made.  The  individual 
enrolled,  by  virtue  of  his  own  declaration  as 
a  Republican,  if  such,  can  vote  none  but  a 
Republican  ballot  in  the  forthcoming  pri- 
maries; the  same  with  a  Democrat  so  en- 
rolled. There  is  no  provision  in  the  law  for 
the  enrolment  of  one  as  an  independent  vot- 
er, or  one  having  no  political  belief;  and 
independents  are  accordingly  barred  from 
voting  at  the  primaries.  To  those  familiar 
with  recent  occurrences  and  proceedings  of 


March  23,  1909,  Statutes  1909,  p.  273,  is 
not  unconstitutional  in  that  it  destroys 
political  parties,  and  in  so  doing  deprives 
voters  of  the  right  to  form  and  govern  polit- 
ical parties;  nor  because  it  denies  electors 
the  right  to  determine  the  political  principles 
their  candidates  must  espouse,  nor  because 
it  enables  electors  of  opposite  political  faith 
to  name  the  candidates  of  their  political  op- 
ponents. Riter  ▼.  Douglass,  32  Nev.  400, 
109  Pac.  444. 

And  such  act  is  not  invalid  on  the  ground 
that  it  restricts  the  elector's  right  of  suf- 
frage contrary  to  the  Constitution,  and  de- 
nies him  the  privilege  of  voting  for  certain 
classes  of  electors  in  violation  of  §  1  of  art. 
2  of  the  Constitution,  prescribing  the  quali- 
fication of  electors.    Ibid. 

In  People  ex  rel.  Espey  v.  Deneen,  247  111. 
280,  93  14.  £.  437,  it  was  held  that  if  a  sec- 
tion of  the  primary  election  law,  providing 
that  the  senatorial  committee  of  each  politi- 
cal party  should  meet,  and  by  resolution  fix 
and  determine  the  number  of  candidates  to 
be  nominated  by  their  party  at  the  primary 
for  representatives  in  the  general  assem- 
bly, was  construed  to  mean  that  the  legisla- 
ture intended  conferring  power  upon  a  sen- 
atorial committee  absolutely  to  fix  the  num- 
ber of  candidates  that  the  party  should 
nominate,  it  was  unconstitutional,  in  that  it 
violated  article  4,  §§  7  and  8,  of  the  Con- 
stitution, providing  that  "in  all  elections  of 
representatives  aforesaid  each  qualified  vot- 
er may  cast  as  many  votes  for  one  candidate 
as  there  are  representatives  to  be  elected,  or 
may  distribute  the  same  or  equal  parts 
thereof  among  the  candidates  as  he  shall 
see  fit,  and  the  candidates  highest  in  votes 
shall  be  declared  elected." 

And  if  the  above  section  of  the  primary 
election  law  be  construed  to  mean  that  the 
senatorial  committee  is  not  given  the  power 
to  fix  and  determine  the  number  of  candi- 
dates that  shall  be  nominated,  but  that  the 
resolution  adopted  by  it  is  a  mere  declara- 
tion of  party  policy,  and  that,  notwithstand- 
ing the  committee's  decision,  the  electors  are 
at  liberty  to  nominate  a  greater  number  of 
candidates,  the  provision  is  void,  in  that  it 
nullifies  the  constitutional  guaranty  of  mi- 
41  L.R.A.(N.S.) 


nority  representation  in  the  general  assem- 
bly.    Ibid. 

Where  the  registration  act  makes  no  pro- 
vision for  a  declaration  of  party  affiliation, 
an  amendment  of  the  direct  primary  law, 
providing  that  each  elector  should  have  the 
right  to  receive  the  ballot  only  of  the  party 
for  which  he  registered,  is  invalid,  in  ths^ 
it  puts  upon  the  voter  a  condition  that  is 
impossible  of  performance,  and  denies  him  a 
right  guaranteed  by  the  Constitution.  State 
ex  rel.  Arnold  v.  Mitchell,  55  Wash.  513,  104 
Pac.  791. 

— candidates. 

A  provision  of  a  primary  election  law  re- 
quiring a  candidate  to  file  with  his  nomina- 
tion papers,  or  within  five  days  thereafter, 
a  declaration  that  he  will  qualify  for  the 
office  if  nominated  and  elected,  is  not  in- 
valid on  the  ground  that  it  prescribed  a 
qualification  for  office  additional  to  that  re- 
quired by  the  Constitution.  State  ex  rel. 
Van  Alstine  v.  Frear,  142  Wis.  320,  125  N. 
W.  961,  20  Ann.  Cas.  633. 

And  tlie  provisions  of  a  primary  election 
law,  prohibiting  a  candidate  from  spending 
more  than  a  certain  per  cent  of  the  yearly 
compensation  qt  salary  attached  to  the  office 
which  he  seeks,  to  aid  his  nomination,  is  not 
repugnant  to  the  provisions  of  §  9,  art.  1,  of 
the  Idaho  Constitution,  which  provides  that 
"every  person  may  freely  speak,  write,  and 
publish  on  any  subject,  being  responsible  tot 
the  abuse  of  that  liberty."  Adams  v.  Lans- 
don,  18  Idaho,  483,  110  Pac.  280. 

The  Nevada  direct  primary  law  of  March 
23,  1909,  Stat.  1909,  p.  273,  is  not  invalid 
on  the  ground  that  it  prohibits  certain  class- 
es of  electors,  constitutionally  cnialified, 
from  being  candidates  for  office.  Riter  v. 
Douglass,  32  Nev.  400,  109  Pac.  444. 

And  such  law  is  not  invalid  on  the  ground 
that  it  requires  the  payment  of  certain  fees 
as  a  condition  precedent  to  becoming  a 
candidate,  where  the  fee  exacted  is  not  an 
unreasonable  one.     Ibid. 

And  such  primary  election  law  is  not  un- 
constitutional on  the  ground  that  it  requires 
of  officers  an  oath  other  than  and  different; 
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political  parties  had  under  our  primary 
election  law,  it  is  wholly  unnecessary  to 
state  the  reasons  for  such  enrolment.  For 
the  sake  of  the  record,  we  will  state  that 
this  act  is  to  prevent  the  apparent  habit 
often  indulged  on  the  part  of  some  voters 
attending  primaries,  of  calling  for  and  vot- 
ing the  primary  ballot  of  a  party  other 
than  that  to  which  in  fact  they  belong, 
resulting  in  a  minority  party  participating 
to  a  great  extent  in  selecting  the  nominees 
of  the  majority  party,  with  the  result  that 
in  the  general  election  following  a  seeming- 
ly insignificant  minority  party  elects  its 
nominees  to  the  defeat  of  those  of  the  pre- 
ponderating party  at  the  primary.  Pre- 
vious legislatures  have  endeavored  to  rem- 
edy this  defect  in  our  primary  system  by 


requiring  first  a  5  per  cent,  and  then  a  30 
per  cent,  party  vote  to  be  cast  to  nominate. 
Even  this  failed  to  keep  political  parties 
within  their  respective  party  beliefs,  and 
this  court  has  had  occasion  to  pass  upon 
the  constitutionality  of  such  percentage 
provisions  in  State  ex  rel.  Hagendorf  v. 
Blaisdell,  20  N.  D.  022,  127  N.  W.  720,  and 
again  in  State  ex  rel.  Montgomery  v.  An- 
derson, 18  N.  D.  149,  118  N.  W.  22,  over- 
ruled in  State  ex  rel.  Hagendorf  v.  Blaisdell, 
with  the  result  that  the  last  word  of  this 
court  (though  differently  constituted  than  at 
present)  is  to  the  effect  that  such  a  require- 
ment is  unconstitutional.  Of  the  soundness 
of  this  conclusion  we  express  no  opinion, 
and  confine  ourselves  to  the  trouble  before 


from  that  required  by  the  Constitution, 
since  the  oath  required  by  the  Constitution 
is  an  oath  an  officer  is  required  to  take  when 
he  is  about  to  enter  office,  as  distinguished 
from  the  primary  election  oath,  which  is 
one  of  fealty  to  a  party  as  a  candidate  for 
office.     Ibid. 

The  primary  election  in  Minnesota  is 
clearly  of  statutory  origin,  and  is  a  selec- 
tion by  qualified  voters  oif  candidates  for 
the  respective  officers  to  be  filled,  while  an 
election  which  has  its  origin  in  the  Consti- 
tution is  the  selection  by  such  voters  of 
officers  to  discharge  the  duties  of  the  respec- 
tive offices;  and  statutory  regulations  ap- 
plicable only  to  a  primary  election,  which 
might  be  repugnant  to  the  Constitution  if 
extended  to  elections,  are  not  necessarily  in- 
valid unless  they  are  so  onerous,  unfair,  or 
oppressive  as  practically  to  defeat  the  fair 
right  of  an  elector  to  vote  or  to  be  elected 
to  office.  State  ex  rel.  Nordin  v.  Erickson, 
~  Minn.  — ,  137  N.  W.  385. 

In  State  ex  rel.  Nordin  v.  Erickson,  su- 
pra, a  primary  election  law  provided  that 
"when  two  or  more  persons  are  to  be  elect- 
ed for  the  same  office  at  a  general  election 
running  at  large  in  a  city,  county,  district, 
or  in  this  state,  such  officers  shall  be  classi- 
fied and  numbered  as  hereinafter  provided, 
and  the  nonpartisan  nominees  to  be  placed 
upon  the  general  election  ballot  shall  be 
the  two  candidates  in  each  such  class  who 
shall  receive  the  highest  number  of  votes 
at  such  primary  election;  .  .  .  where 
there  are  two  or  more  offices  to  be  filled  by 
candidates  running  at  large  in  a  city,  coun- 
ty, district,  or  in  the  state,  such  offices 
shall  be  classified  and  numbered  one,  two, 
etc.,  using  as  many  classes  and  numbers  as 
there  are  offices  at  large  to  be  filled. 
.  .  .  The  officer  preparing  said  ballot 
shall  provide  as  many  classes  and  numbers 
as  there  are  offices  at  large  to  be  filled. 
Every  person,  when  filing  as  a  candidate  for 
the  nomination  for  any  such  office,  shall 
designate  in  his  affidavit  the  number  and 
class  in  which  he  desires  to  file  and  become 
a  candidate,  and  his  name  shall  be  placed 
on  the  ballot  in  such  designated  number  and 
class.  Such  classes  shall  be  rotated  upon 
41  L.1tA.(N.S.) 


the  ballots  in  the  same  manner  as  provided 
by  law  for  the  rotation  of  names  of  candi- 
dates. .  .  .  The  name  of  the  candidate 
who  has  filed  for  such  office,  or  who  shall 
file  for  the  same,  shall  not  be  placed  on  the 
ballot  if  he  shall  fail,  neglect,  or  refuse  to 
designate  the  class  and  number  in  which  he 
desires  to  file  and  become  a  candidate  as 
hereinbefore  provided."  It  was  held  that 
these  provisions  do  not  violate  those  sec- 
tions of  the  Constitution  providing  in  effect 
that  every  qualified  voter  shall  be  entitled 
to  vote  at  any  election  in  the  election  dis- 
trict of  which  he  shall  at  the  time  have 
been  for  thirty  days  a  resident,  for  all  offices 
that  now  are  or  hereafter  may  be  elective 
by  the  people;  that  all  elections  shall  be  by 
ballot,  except  for  such  town  officers  as  may 
be  directed  by  law  to  be  otherwise  .chosen ; 
and  that  every  person  entitled  to  vote  at 
any  election  shall  be  eligible  to  any  office 
elective  by  the  people  in  his  election  district, 
except  as  otherwise  provided  by  the  state 
and  Federal  Constitution. 

And  in  State  ex  rel.  Larsen  v.  Scott,  110 
Minn.  461,  126  N.  W.  70,  adhering  to  the 
former  construction  of  the  Minnesota  stat- 
ute providing  for  primary  elections  and 
the  nomination  of  candidates  for  office,  the 
primary  election  act  was  held  valid  as  a 
regulation  of  political  parties  and  of  nomi- 
nations for  office,  and  it  was  held  that  the 
provisions  of  the  act  did  not  attempt  to 
abridge  the  right  of  the  individual  to  be  a 
candidate,  or  to  vote  as  he  might  see  fit, 
and  that  the  filing  fee  required  by  a  candi- 
date before  his  name  was  placed  upon  the 
official  ballot  was  a  reasonable  regulation, 
and  not  an  abridgement  of  the  citizen's  right. 

An  article  of  a  Constitution  providing 
that  ''the  right  of  the  people .  peaceably  to 
assemble  to  consult  for  the  common  good, 
and  to  petition  the  government  or  any  de- 
partment thereof,  shall  never  be  abridged," 
is  not  violated  by  a  law  providing  for  pri- 
mary elections  to  nominate  party  candi- 
dates, which  denies  the  right  of  the  nominees 
of  conventions  as  such  to  a  place  on  tlie 
official  ballot.  State  ex  rel.  Van  Alstine  v. 
Frear,  142  Wis.  320,  125  N.  W.  961,  20 
Ann.  Cas.  633. 


138 


NORTH  DAKOTA  SUPREME  COURT. 


Mat, 


us  as   reflected  by   the   contentions   herein    tention  in 
urged. 

The  last  legislature  has,  by  chapter  213, 
required  the  assessors,  as  above  stated,  to 
make  a  party  enumeration  and  enrolment, 
and  prescribed  an  affidavit  in  the  following 
form  to  be  taken  before  the  assessor: 


State  of  North  Dakota, 

County  of  — ^ss.: 

I,  the  undersigned  elector,  do  solemnly 
swear  (or  affirm)  that  my  name  and  signa- 
ture as  signed  below  is  my  true  name  and 
signature.     If  I  have  not  personally  signed 

it,  it  is  because and  it  was  signed  at 

my  request  by  the  attesting  officer.  My  age 
is years,  and  occupation ;  na- 


tivity 


-,  naturalized  or  declared  by  in- 


court,  in  county, 

state,  on ,  19 ,  as  appears 


by  the  naturalization,  papers  exhibited  here- 
with. Present  residence  is  in  section 
,    township    ,    range    ^ 


county,  North  Dakota;  of   (if  city 

or  town)  at  No.  street,  in  the  city 

of    ,    postoffice    address    ,     I 


belong  to  the 


party;   that  I  have 


resided  in  this  state  for  one  year  imme- 
diately preceding  this  election.  In  testi- 
mony whereof  I  sign  my  name  two  times. 

(1) .  (1) . 

(2) . 

Elector. 

The  legality  of  every  innovation  in  suf- 
frage usually  is  challenged  before  accept- 


But  a  statute  providing  that  the  name  of 
a  candidate  shall  not  appear  more  than 
once  on  the  ballot  as  a  candidate  for  the 
same  public  office  or  party  position  is  un- 
constitutional, since  it  is  an  unreasonable 
restriction  upon  freedom  in  voting.  Hopper 
V.  Britt,  204  N.  Y.  524,  98  N.  E.  86. 


Discrimination — as  to  parties. 

Within  reasonable  limits  the  legislature 
has  the  power  to  determine  how  many  vot- 
ers acting  together  for  the  purpose  of  mak- 
ing nominations  shall  be  entitled  to  a  party 
ballot,  and  a  provision  in  a  primary  elec- 
tion law  providing  for  the  printing  of  bal- 
lots only  for  parties  casting  5  per  cent  of 
the  votes  cast  for  governor  at  the  next  pre- 
ceding general  election  is  a  reasonable  regu- 
lation of  an  election  held  to  make  party 
nominations.  State  ex  rel.  Hagendorf  v. 
Blaisdell,  20  N.  D.  622,  127  N.  W.  720. 

And  where  there  is  another  statute  in 
force,  providing  for  nominations  by  petition, 
the  act  providing  for  the  printing  of  ballots 
as  above  is  not  invalid  as  furnishing  no 
method  by  which  new  parties  may  secure  the 
printing  of  party  ballots  for  use  at  the 
primary  election.     Ibid. 

The  direct  primary  law  of  Nevada  enacted 
March  23,  1909,  Stat.  1909,  p.  273,  is  not  in- 
valid on  the  ground  that  it  denies  certain 
political  parties  the  right  to  participate  in 
primary  elections,  and  provides  no  method 
by  which  their  candidates  may  appear  upon 
the  official  ballot.  Riter  v.  Douglass,  32 
Nev.  400,  109  Pac.  444. 

And  such  primary  election  law  is  not 
invalid  on  the  ground  that  it  deprives  politi- 
cal parties  the  right  to  say  who  shall  be 
members  thereof,  and  forces  each  political 
party  to  admit  as  a  member  any  elector  who 
complies  with  the  legislative  test.    Ibid. 

A  section  of  the  primary  election  law 
excluding  from  its  benefits  political  parties 
casting  less  than  10  per  cent  of  the  entire 
vote  of  the  state  at  the  preceding  election 
is  not  unconstitutional  in  that  it  is  an  ar- 
bitrary and  unreasonable  denial  of  equal 
political  rights  to  the  members  of  the  small 
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excluded  parties.    Ledgerwood  y.  Pitts,  122 
Tenn.  571,  125  S.  W.  1036. 

But  in  State  ex  rel.  Dorval  v.  Hamilton, 
20  N.  D.  592, 129  N.  W.  916,  it  was  held  that 
a  classification  in  a  primary  election  law,  to 
tlie  effect  that  no  nomination  shall  be  made 
unless  the  vote  cast  for  state,  district,  or 
county  officers  is  at  least  30  per  cent  of  the 
total  number  of  votes  cast  for  the  candidate 
for  secretary  of  state  of  each  political  party 
at  the  last  general  election,  is  arbitrary,  un- 
natural, and  lacks  uniformity  in  the  differ- 
ent counties  of  the  state  by  reason  of  the 
fact  that  the  standard  provided  for  deter- 
mining the  basis  of  classification  places  the 
party  group  authorized  to  make  a  nomina- 
tion in  each  county  in  a  relation  to  the  actu- 
al party  strength  and  to  each  other  that  is 
unstable,  inconsistent,  and  without  uni- 
formity in  the  different  counties  of  the  state, 
and  such  provision  is  therefore  unconstitu- 
tional and  void.  This  case  overrules  the 
holding  of  the  court  upon  the  same  point  in 
State  ex  rel.  Montgomery  v.  Anderson,  18 
N.  D.  149,  118  N.  VV.  22. 

— as  to  candidates  or  voters. 

A  requirement  that  a  challenge  of  a  voter 
at  a  party  primary  shall  be  tried  by  the 
two  members  of  the  election  board  belonging 
to  his  political  party  in  the  case  of  the 
two  larger  political  parties,  and  by  the 
whole  board  in  the  case  of  the  smaller  bod- 
ies, does  not  deprive  the  voters  of  the  lar- 
ger bodies  of  the  equal  protection  of  the  law, 
since  all  that  is  required  in  order  to  secure 
the  equal  protection  of  a  law  is  such  a  pro- 
vision as  will  tend  to  secure  an  impartial 
tribunal.  Heath  v.  Rotherham,  79  1^.  J.  L. 
22,  77  Atl.  520. 

And  a  provision  of  a  primary  law  provid- 
ing that  a  person  nominated  for  an  office  by 
nomination  papers  may  secure  all  the  signa- 
tures to  his  petition  that  he  is  able,  while  a 
candidate  for  nomination  on  a  party  ticket 
to  be  voted  for  at  the  primary  is  restricted 
as  to  the  number  of  signatures  which  he 
may  procure,  is  not  invalid  on  the  ground 
of  discrimination,  since  the  two  conditions 
are  not  similar.    State  ex  rel.  Van  Alstine 
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ance,  and  this  piece  of  legislation  is  before 
this  court  in  this  proceeding  by  original 
writ.  The  grounds  for  assumption  of  juris- 
diction are  those  asserted  in  State  ex  rel. 
McCue  ▼.  Blaisdell,  18  N.  D.  65,  24  L.R.A. 
(N.S.)  465,  138  Am.  St  Rep.  741,  118  N. 
W.  141,  and  State  ex  rel.  Shaw  y.  Thomp- 
son, 21  N.  D.  426,  131  N.  W.  231,  and  other 
cases  cited  therein.  A  state-wide  primary 
is  about  to  be  held.  The  office  of  the  at- 
torney general  of  this  state  has  made  gen- 
erally public  throughout  the  state  an  opin- 
ion to  the  effect  that  chapter  213  of  the 
Laws  of  1911,  applying  generally  to  the 
coming  primary,  is  void  as  unconstitution- 
al; that  the  assessors  throughout  the  state 
are  about  to  commence  their  duties  in  sev- 
eral thousand  assessor  districts,  and  know 


not  whether  to  follow  the  law  as  written 
or  the  attorney  general's  advice,  and  that 
a  corresponding  confusion  exists  as  to  the 
validity  of  the  procedure  to  be  used  at  the 
coming  primary  election.  If  this  question 
remains  undetermined,  the  result  will  be  a 
want  of  state- wide  uniformity  in  suffrage 
proceedings,  and  consequent  doubt  through- 
out as  to  legality  of  many,  if  not  all,  nomi- 
nations made  at  the  coming  primary. 
Hence  the  electorate  of  the  state  is  inter- 
ested, as  its  right  of  franchise  is  uncertain 
until  made  so  by  a  determination  of  the 
legality  of  the  act  in  question.  The  sover- 
eignty of  the  state  being  thus  affected,  it 
is  a  proper  cause  for  the  exercise  of  the 
prerogative  power  by  prerogative  writ,  and 


v.  Frear,  142  Wis.  320,  125  N.  W.  961,  20 
Ann.  Cas.  633. 

A  primary  election  law  which  exempts 
from  its  operation  presidential  electors, 
school  trustees,  trustees  of  towns  of  the 
fifth  and  sixth  class,  and  the  mayor  and 
commissioners  of  cities  of  certain  classes,  is 
not  unconstitutional  on  the  ground  of  spe- 
cial or  class  legislation.  Hodge  v.  Bryan, 
—  Ky.  — ,  148  S.  W.  21.  The  court  said: 
"Class  legislation  is  repugnant  to  the  Oon- 
stitution  only  when  it  is  special,  and  not 
general;  that  is,  when  it  partakes  of  the 
character  of  a  private  act.  State  Racing 
Commission  v.  Latonia  Agri.  Asso.  136  Ky. 
173,  25  L.R.A.(N.S.)  005,  123  S.  W.  681. 
In  the  case  of  Louisville  v.  Com.  134  Ky. 
488,  121  S.  W.  411,  this  court  said:  'Classi- 
fication is  a  necessary  feature  and  power  of 
legislation,  as  it  is  impossible  for  any  ex- 
tensive code  of  law  to  apply  to  every  per- 
son or  subject  in  the  state.'  In  Sutherland's 
Statutory  Construction,  2d  ed.  §  203,  it  is 
said:  'whether  or  not  an  act  is  class  leg- 
islation, or  whether  or  not  it  is  a  general 
or  special  law,  depends  fundamentally  upon 
a  question  of  classification.  Where  an  act 
is  assailed  as  class  or  special  legislation,  the 
attack  is  necessarily  based  upon  the  claim 
that  there  are  persons  or  things  similarly 
situated  to  those  embraced,  and  which  by 
the  terms  of  the  act  are  excluded  from  its 
operation.  The  question,  then,  is  whether 
the  persons  or  things  embraced  by  the  act 
form  by  themselves  a  proper  and  legitimate 
class  with  reference  to  the  purpose  of  the 
act.  It  is  agreed  on  all  hands  that  the  Con- 
stitution does  not  forbid  a  reasonable  and 
proper  classification  of  the  objects  of  leg- 
islation. The  question  is,  What  is  reason- 
able and  proper  in  the  premises?'  Wliat 
was  the  purpose,  and  what  appears  to  be 
the  purpose  and  intended  result,  of  the 
act  in  question?  It  is  a  well-known  fact 
that  heretofore  candidates  for  ofiice  in  this 
state  were  named  by  conventions  of  dele- 
gates; that  these  conventions  were  accused 
of  letting  themselves  be  controlled  by  bribes 
or  'bosses:'  and  that  the  legislature  passed 
an  act  making  it  optional  with  the  political 
parties  whether  or  not  they  would  nominate 
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by  conventions  or  by  primary  elections. 
But  this  left  the  matter  still  in  the  control 
of  the  'bosses;'  for  they  could  either  resort 
to  the  convention  metnod,  or  the  primary, 
just  as  they  chose,  so  the  optional  primary 
law  did  not  remedy  the  evil  to  any  great  ex- 
tent; and^it  was  to  obviate  this  evil  and 
place  the  naming  of  candidates  for  certain 
ofiices  in  the  hands  of  the  people,  avoiding 
the  control  of  the  interested  leaders,  that 
this  act  was  passed.  It  is  presumed  that 
the  legislature  had  sufficient  reasons  to  be- 
lieve that  no  such  protection  was  needed  in 
the  selection  of  scnool  trustees  and  mem- 
bers of  school  boards  when  elected  by  sepa- 
rate ballots,  and  it  therefore  excluded  them 
from  the  operation  of  the  act;  but  if  it 
should  find  in  the  future  that  there  is  a 
necessity  for  including  them,  it  can  do  so 
by  an  amendment.  They  are  not  what  are 
known  as  'political  jobs.'  The  emoluments 
thereof  are  small,  and  there  is  nothing  to 
induce  anyone  to  want  to  control  the  nomi- 
nations. The  same  reasons  apply  to  the 
trustees  of  fifth  and  sixth  class  towns,  and 
to  mayors  and  commissioners  of  second- 
class  cities  that  have  adopted  the  commis- 
sion form  of  government.  It  is  conceded  by 
appellant  that  all  the  exclusions,  except  of 
the  presidential  electors,  were  reasonable 
and  constitutional,  but  he  claims  that  the 
exclusion  of  the  presidential  electors  renders 
the  act  fatally  defective.  This  concession  by 
appellant,  in  our  opinion,  weakens  his  con- 
tention. All  agree  that  if  the  legislature 
had  a  reasonable  excuse  for  this  exclusion, 
the  act  is  constitutional.  The  presumption 
is  that  it  thought  it  had  a  right  and  suffi- 
cient reason  for  the  exclusion  of  presidential 
electors.  Presidential  electors  were  held 
not  to  be  United  States  officers,  in  the  cases 
of  Texas  v.  White,  7  Wall.  700,  19  L.  ed. 
227,  and  McPherson  v.  Blacker,  146  U.  S.  1, 
36  L.  ed.  869,  13  Sup.  Ct.  Rep.  3,  and  they 
are  not,  according  to  appellant's  contention, 
officers  of  the  state;  therefore  not  officers  of 
any  kind.  Even  though  they  are  officers  of 
the  state,  they  have  prescribed  duties  to  per- 
form, and  they  receive  no  pay,  except  their 
expenses.  There  is  no  reason  for,  and  ex- 
perience teaches  us  that  no  hard  or  acrimo- 
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original   jurisdiction  is  assumed  to  deter- 
mine this  matter. 

The  constitutional  provisions  involved 
are  those  contained  in  the  2d  amendment 
to  our  state  Constitution,  defining  electors, 
and  §§  122,  124,  and  129  of  our  state  Con- 
stitution. In  brief,  the  portions  to  be  here- 
in considered  are  §  121,  as  amended  by 
article  2  of  amendments,  reading:  ''Every 
male  person  of  the  age  of  twenty-one  years 


or  upwards  belonging  to  either  of  the  follow- 
ing classes,  who  shall  have  resided  in  the 
state  one  year,  and  in  the  county  six 
months,  and  in  the  precinct  ninety  days 
next  preceding  any  election,  shall  be  a 
qualified  elector  at  such  election."  Of 
§  122,  the  following:  "The  legislative 
assembly  shall  be  empowered  to  make  fur- 
ther extensions  of  suffrage  hereafter  at  its 
discretion,   to   all   citizens   of   mature   age 


nious  fights  will  be  made  for,  these  places. 
It  is  not  worth  one's  time;  there  being  only 
honor  attached  to  the  positions.  They  are 
simply  named  by  the  political  parties,  and 
are  expected  to  carry  out  their  instructions, 
whidh  in  the  past  they  have  done,  with  pos- 
sibly one  exception.  The  legislature  pre- 
sumed, and  rightfully  so,  that  the  evils 
sought  to  be  remedied  by  this  act  were  ab- 
sent in  the  selecting  of  presidential  electors, 
as  well  as  in  the  other  cases  excluded." 

And  a  primary  election  law  excluding 
from  its  operation  the  judiciary,  including 
the  attorney  general  and  district  attorney, 
is  not  unconstitutional  on  the  ground  that 
the  classification  is  unreasonable  and  arbi- 
trary. Ledgerwood  v.  Pitts,  122  Tenn.  571, 
125  S.  W.  1038. 

But  where  such  primary  election  law, 
after  excluding  the  judiciary  as  above, 
makes  the  provisions  of  the  act  applicable 
to  county  judges,  the  classification  is  ren- 
dered unreasonable  and  arbitrary,  and  is 
in  violation  of  the  Constitution.     Ibid. 

A  provision  of  the  election  law  forbid- 
ding a  committee  of  any  party  or  independ- 
ent body  authorized  either  to  make  nomi- 
nations or  to  fill  vacancies,  to  nominate  a 
candidate  of  another  party  or  independent 
body  for  the  same  oflice,  is  invalid  and  un- 
constitutional, since  such  a  provision  is  an 
arbitrary  exclusion  of  candidates  for  office. 
Re  Callahan,  200  N.  Y.  59,  140  Am.  St. 
Rep.  626,  93  N.  E.  262. 

And  a  provision  of  a  compulsory  primary 
election  law,  providing  that  the  expense  of 
holding  the  primary  may  be  assessed 
against  the  candidates  in  fair  proportion, 
the  amounts  varying  with  the  officers,  is 
unconstitutional  for  the  reason  that  it 
makes  an  arbitrary  and  unreasonable  clas- 
sification of  candidates,  in  providing  that 
persons  who  are  able  to  pay  the  prescribed 
fee  naay  enter  the  primary,  while  other  men 
who  are  equally  capable  and  worthy  are 
excluded  because  of  their  pecuniary  in- 
ability to  pay  the  same  fee.  Ledgerwood  v. 
Pitts,  supra. 

Popular  elections  of  United  States  Senators. 

The  section  of  the  primary  election  law 
providing  for  the  nomination  of  party  can- 
didates for  the  office  of  United  States  Sena- 
tor at  primary  elections  does  not  impose 
any  legal  obligation  upon  any  member  of 
the  legislature  to  vote  for  his  party  nomi- 
nee, or  restrict  the  choice  to  persons  voted 
for  at  the  primary,  and  is  not  invalid  on 
the  ground  that  it  violates  the  provisions 
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of  the  Federal  Constitution  and  the  Fed- 
eral statutes  regulating  the  election  of 
United  States  Senators.  State  ex  rel.  Van 
Alstine  v.  Frear,  142  Wis.  320,  125  N.  W. 
961,  20  Ann.  Cas.  633. 

Provisions  regulating  independent  nomina- 
tions. 

The  provision  of  the  election  law  provid- 
ing that  no  person  shall  join  in  nominating 
more  candidates  for  any  one  office  than 
there  are  persons  to  be  elected  thereto,  and 
t^at  no  certificate  shall  contain  the  names 
of  more  candidates  for  any  office  than  there 
are  persons  to  be  elected  to  such  office,  may 
properly  be  construed  as  limiting  the  right 
of  an  elector  to  the  signing  of  but  one 
nominating  certificate,  and  so  construed, 
it  is  a  proper  regulation.  People  ex  rel. 
Hotchkiss  V.  Smith,  —  N.  Y.  —,  99  N.  E. 
568. 

A  provision  requiring  that,  in  case  a  can- 
didate named  by  an  independent  certificate 
of  nomination  be  at  the  time  of  the  filing 
of  such  certificate,  or  afterwards,  a  can- 
didate of  a  political  party  for  the  same  of- 
fice, no  person  who  is  an  enrolled  member 
of  such  political  party  shall  be  counted,  is 
not  invalid  on  the  ground  that  it  is  unrea- 
sonable.    Ibid. 

And  a  provision  that  no  person  signing 
an  independent  certificate  of  nomination 
shall  be  counted  unless  such  person  shall, 
on  one  of  the  days  of  registration  in  such 
year,  be  registered  as  a  qualified  elector, 
tends  to  prevent  fraud,  and  to  make  more 
certain  the  good  faith  of  those  seeking  to 
present  to  the  voters  independent  candi- 
dates, but  a  person  signing  such  certificate 
should  be  counted  if  the  registers  in  such 
year,  either  before  or  after  he  signs  the 
certificate.     Ibid. 

A  provision  of  the  election  law  requiring 
1,500  names  to  an  independent  nominating 
certificate  for  county  officers  is  invalid,  on 
the  ground  that  it  makes  unjust  discrimina- 
tion against  independent  political  parties, 
where  the  total  vote  of  some  counties  af- 
fected ranges  only  from  3,000  to  1,200. 
Ibid. 

And  a  provision  requiring  800  signers 
to  a  certificate  for  the  independent  nomina- 
tion of  a  member  of  the  assembly  is  un- 
reasonable and  void,  where  the  great  dif- 
ference in  population  of  the  several  coun- 
ties shows  that  the  requirement  of  a  speci- 
fied number  of  signatures,  regardless  of 
the  number  of  voters  in  the  district,  cannot 
be  just  to  all  interested.    Ibid. 


1912. 


STATE  EX  BEL.  MILLER  v.  FLAHERTY. 


141 


and  sound  mind  not  convicted  of  crime,  with- 
out regard  to  sex;  but  no  law  extending  or 
restricting  the  right  of  suffrage  shall  be  in 
force  until  adopted  by  a  majority  of  the 
electors  of  the  state  voting  at  a  general  elec- 
tion." Section  124  provides:  "The  general 
elections  of  the  state  shall  be  biennial,  and 
shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  in  November."  Section  129 
provides:    "All  elections  by  the  people  shall 


be  by  secret  ballot  subject  to  such  regula- 
tions as  shall  be  provided  by  law."  These 
are  all  the  constitutional  provisions  in- 
volved in  this  decision. 

The  attorney  general  has  appeared  on  be- 
half of  the  respondent  in  this  case,  though 
for  formal  purposes  lending  his  name  as  a. 
relator.  Respondent  takes  the  position  that 
a  primary  election  is  an  election  within  the 
meaning  of  that  term  as  used  in  the  Consti- 


And  the  statutes  existing  prior  to  the 
amendments  of  1811  are  unconstitutional, 
in  so  far  as  they  require  more  than  500 
signatures  to  a  certificate  of  nomination 
for  county  officers  or  for  a  member  of  the 
assembly.     Ibid. 

In  People  ex  rel.  Woodruff  v.  Britt,  206 
N.  Y.  246,  99  N.  E.  573,  the  following  pro- 
visions were  held  constitutional  and  con- 
trolling part  of  §  57  of  chapter  680  of  the 
Laws  of  1892,  providing:  "Five  hundred 
or  more  voters  of  a  county  or  city  or  of  a 
portion  of  the  state  greater  than  a  county, 
.  .  .  may  nominate  candidates  for  of- 
fices to  be  filled  by  the  voters  of  such  coun- 
tjf  city,  or  portion  of  the  state.  If  the 
nomination  is  for  an  ofiice  to  be  filled  wholly 
or  in  part  by  the  voters  of  only  a  portion 
of  either  the  city  and  county  of  New  York, 
the  county  of  Kings,  or  the  city  of  Brook- 
lyn, not  less  than  250  voters  shall  make 
such  nomination;"  and  part  of  §  57  of  chap- 
ter 909  of  the  Laws  of  1896,  providing: 
"Except  that  500  voters  or  more  of  an  as- 
sembly or  school  commissioner  district  may 
make  such  nomination  for  member  of  assem- 
bly or,  school  commissioner  to  be  voted  for 
in  such  district.  Independent  nominations 
of  candidates  for  public  office  to  be  voted 
for  onl^  by  the  electors  of  a  town,  or  ward 
of  a  city,  or  a  village,  can  only  be  made 
l^  100  electors  or  more  of  such  town,  ward, 
or  village,  except  that  when  such  town, 
ward,  or  village  constitutes  an  assembly  or 
school  commissioner  district,  500  or  more 
electors  shall  be  required  as  above  to  make 
such  nomination  for  member  of  assembly 
or  school  commissioner." 

Provisions  of  a  primary  election  law 
which  are  designed  to  prevent  voters  not 
affiliated  with  a  particular  party  from  vot- 
ing at  primary  elections  are  reasonable 
and  proper,  and  do  not  infringe  upon  any 
constitutional  rights  of  electors,  where  the 
laws  makes  a  provision  for  a  method  by 
which  nonpartisan  and  independent  nomi- 
nationft  may  be  made  by  petition,  in  ac- 
cordance with  the  constitutional  provision 
securing  the  right  to  the  people  to  place 
on  the  ballot  by  petition  any  nonpartisan 
candidate.  Ex  parte  Wilson,  —  Okla.  Crim. 
Rep.  — ,  126  Pac.  739. 

The  Nevada  direct  primary  law  of  March 
23,  1909,  Stat.  1909,  p.  273,  is  not  invalid 
on  the  ground  that  it  prohibits  the  nomi- 
nation of  independent  candidates,  and  thus 
shows  the  legislative  intent  to  confine  par- 
ticipation in  the  primaries  to  parties  hav- 
ing candidates  at  the  last  presidential  elec- 
tion, where  another  provision  is  made  for 
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independent  candidates  and  parties  who 
may  not  be  able  to  qualify  or  avail  them- 
selves of  the  primary  law,  by  which  they 
are  enabled  to  ^et  on  the  official  ballot  by 
independent  action.  Riter  v.  Douglass,  32 
Nev.  400,  109  Pac.  444. 

And  a  provision  of  an  election  law  which 
prohibits  a  candidate  for  nomination  at  a 
primary  election,  who  was  defeated,  from 
having  his  name  printed  on  the  official  bal- 
lot as  an  independent  candidate  for  the 
same  office,  is  a  reasonable  regulation,  where 
there  is  another  provision  in  the  law  re- 
quiring that  a  blank  space  be  left  in  which 
voters  may  write  the  names  of  independent 
candidates.  State  ex  rel.  McCarthy  v. 
Moore^  87  Minn.  308,  59  L.R.A.  447,  94 
Am.  St.  Rep.  702,  92  N.  W.  4. 

Miscellaneous  objections. 

A  provision  of  the  primary  election  law 
tliat  "the  party  emblem  shall  constitute 
the  committee  emblem  of  the  party"  is  not 
invalid  as  an  unjust  and  unfair  discrimina- 
tion, since  the  committee  represents  the 
party,  and  is  the  agency  provided  for  the 
management  of  it.  Hopper  v.  Britt,  204  N. 
Y.  524,  98  N.  E.  88. 

In  Ashford  v.  Goodwin,  103  Tex.  491,  131 
S.  W.  535,  where  a  constitutional  amend- 
ment provided  that  "the  district  court  shall 
have  original  jurisdiction  of  contested  elec- 
tions," it  was  held  that  the  legislature  was 
authorized  to  pass  a  statute  providing  for 
the  review  of  the  action  of  the  county  execu- 
tive committee  in  cases  of  primary  elec- 
tions, by  the  district  court. 

And  it  was  held  that  even  if  the  deter- 
mination of  a  contested  primary  election 
'  should  be  considered  as  the  exercise  of 
political  authority,  the  people  might,  by 
constitutional  amendment,  authorize  the 
legislature  to  confer  such  power  upon  the 
district  court.     Ibid. 

An  entire  act  entitled  "An  Act  to  Provide 
for  the  Holding  of  Primary  Elections  by 
Political  Parties,  for  the  Nomination  of 
Members  of  the  General  Assembly  and  the 
Election  of  Senatorial  Committeemen,"  is 
rendered  invalid  where  a  section  thereof 
providing  that  the  senatorial  committee  of 
each  political  party  shall  meet,  and  by 
resolution  fix  and  determine  the  number  of 
candidates  to  be  nominated  by  their  party 
at  the  primary  for  representatives  in  the 
general  assembly,  is  unconstitutional.  Peo- 
ple ex  rel.  Espey  v.  Deneen,  247  111.  289, 
93  N.  E.  437.  J.  T.  W. 
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tution,  and  the  qualificationB  of  electors  at 
such  primary  are  the  same  as  at  general 
elections;  and  that  chapter  213  of  the  Laws 
of  1911,  by  exacting  an  oath  of  party  al- 
legiance as  a  condition  precedent  to  the 
right  to  vote  at  the  primaries,  is  in  effect 
'requiring  an  additional  qualification  of  an 
elector  as  a  condition  precedent  to  his  right 
to  vote,  besides  those  mentioned  in  §  121, 
defining  his  qualifications  and  guarantying 
every  male  person  with  those  qualifications, 
who  shall  have  resided  in  the  precinct  for  a 
certain  time  ''next  preceding  an  election, 
shall  be  a  qualified  elector  at  such  elec- 
tion." Logically,  the  first  question  to  de- 
termine is  whether  the  primary  election  is 
an  election  within  the  meaning  of  §  121,  as 
amended.  To  determine  this  we  must  con- 
sider (1)  the  statutory  intent  under  which 
the  particular  right  to  suffrage  is  created, 
and  the  intended  rights  of  the  individual 
and  political  party  thereunder;  (2)  what  is 
contemplated  under  the  constitutional  elec- 
tive franchise  scheme  under  article  5  with 
reference  to  elector's  rights;  (3)  its  appli- 
cation or  not  to  this  class  of  suffrage  rights. 
Let  us  first  examine  the  scheme  of  the 
primary  system.  Previous  to  primary  elec- 
tion reform,  the  right  of  the  legislature  to 
provide  all  things  necessary  to  the  nomina- 
tion of  officials  to  be  thereafter  elected  was 
not  doubted.  The  legislature  possessed 
plenary  power  in  the  matter;  and  legisla- 
tion defining  the  manner  and  procedure  un- 
der the  caucus  and  convention  system  has 
always  been  held  to  be  the  exercise  of  legis- 
lative discretion  on  a  purely  political  ques- 
tion, without  constitutional  limitation,  and 
concerning  which  courts  are  without  au- 
thority to  do  other  than  declare  merely  the 
interpretation  of  the  statute  without  regard 
to  its  reasonableness  or  unreasonableness 
in  application  or  practical  effect.  If  its 
results  be  undesirable,  the  legislature  was 
alone  responsible  to  the  people  who  consti- 
tute the  power  to  correct  the  abuse.  Such 
was  the  law  for  a  considerable  period. 
Within  the  last  generation,  obedient  to  a 
demand  for  general  election  reform,  an  ap- 
plication of  the  Australian  ballot  election 
system  to  nominations  for  office  has  natu- 
rally evolved,  -with  the  result  that  most, 
if  not  all,  the  states  have  some  form  of 
elective  system  in  use  in  choosing  nominees 
for  office,  supplanting  thereby  the  former 
caucus  and  convention  system.  And  to-day 
we  hear  a  desire  expressed  for  a  presiden- 
tial primary  election  nation  wide  in  opera- 
tion. In  our  state,  the  primary  is  the 
means  of  nomination  of  all  officers,  state, 
district,  and  county,  as  well  as  the  inetliod 
of  choice  by  election,  instead  of  nomination, 
of  all  party  committeemen  and  delegate? 
belonging  to  the  party  organizations  of 
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those  parties  entitled  to  participate  at  the 
primaries.  The  election  is  held  at  public 
expense  and  is  state  wide,  all  nominations 
occurring  throughout  the  state  at  the  same 
election.  In  one  sense,  the  state- wide  pri- 
mary is  a  state- wide  election.  As  to  time 
and  method  used  to  accomplish  the  results, 
it  is  such.  But  as  to  purpose  and  results 
achieved,  as  to  nominations  made,  it  is  in 
no  sense  an  election,  unless  it  be  a  party 
or  partisan  election.  Its  purpose,  as  ex- 
pressed in  every  measure  providing  or  de- 
fining it,  is  declared  to  be  "for  the.  selection 
of  candidates  for  election  by  popular  vote 
and  relating  to  their  nomination,  and  the 
perpetuation  of  political  parties."  Chapter 
109,  Session  Laws  1907,  and  chapter  109, 
Session  Laws  1905. 

In  the  light  of  the  history  of  that  which 
in  purpose  is  supplanted,  as  well  as  in  defi- 
nite terms,  the  only  intent  deducible  from 
the  statute  is  that  it  is  a  party  nomination 
by  popular  vote  of  the  electors  of  the  par- 
ties entitled  to  use  the  primary  election 
machinery  provided.  By  affording  a  prima- 
ry election  within  which  partisans  may 
participate  according  to  their  party  belief, 
it  cannot  be  said  that  such  election  is  in- 
tended to  be  open  to  all  electors,  regardless 
of  party  belief  or  party  affiliation.  The 
mere  fact  that  all  political  parties  entitled 
to  recognition  under  the  primary  laws  as 
parties  hold  their  party  nominating  elec- 
tion, at  which  their  respective  party  ad- 
herents may  on  the  same  day  participate 
in  their  proper  political  parties,  in  no  wise 
changes  the  construction  or  effect  to  be 
given  thereto  from  what  it  would  have 
been,  had  the  legislature  provided  instead 
that  on  the  first  Tuesday  in  May  the  Re- 
publican party  of  the  state  should  hold  a 
party  primary  at  which  Republican  electors 
only  should  be  eligible  to  participate,  to  be 
held  for  the  purpose  of  nominating  the 
nominees  of  that  party  to  be  by  said  party 
presented  to  the  state-wide  electorate  in 
the  general  fall  election;  and  that  on  the 
second  Tuesday  in  May  a  similar  Demo- 
cratic state-wide  primary  should  be  held, 
open  only  to  Democratic  electors,  whereby 
Democratic  nominees  should  be  chosen  as 
nominees  on  the  general  fall  election  bal- 
lot; and  that  on  the  third  Tuesday  in  May 
the  Socialist  party  should  likewise  choose 
its  nominees  for  office  for  the  general  fall 
election. 

Under  such  regulations,  no  one  would  be 
bold  enough  to  assert  that  any  elector  with- 
out any  party  bolief  whatever  had  any  con- 
stitutional right  to  participate  in  any  of 
said  primaries,  l)ecause,  forsooth,  he  may 
be  an  elector  within  the  meaning  of  §  121 
of  our  Constitution.  Nor  could  it  consist- 
ently be  urged  that  as  an  elector  he  had  a 
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right  to  participate  in  all  of  them,  as  to  so 
assert  would  be  to  destroy  the  plain  pur- 
pose of  party  separation,  and  permit  the 
destruction  of  all  parties.  Surely  such  an 
interpretation  would  not  come  within  the 
meaning  of  the  preamble  of  our  legislation 
declaring  the  object  of  the  law  to  be  the 
perpetuation  of  political  parties.  Nor 
would  an  elector  be  heard  to  assert  under 
such  conditions,  with  party  primaries  held 
at  separate  times,  that  no  right  to  chal- 
lenge his  political  belief  or  affiliation  could 
legally  be  provided,  because  §  129  of  our 
Constitution  assured  him  of  his  right  to 
keep  secret  his  political  belief,  and  vote  as 
early  and  as  often  as  he  pleased,  by  its 
declaration  that  "all  elections  by  the  people 
shall  be  by  secret  ballot."  He  would 
straightway  be  told  that  if  he  would  par- 
take he  must  declare  himself  on  the  vital 
question  of  his  political  belief,  the  test  of 
his  right  to  participate  by  ballot.  His  plea 
would  receive  as  short  shrift  as  that  of  his 
plea  of  right  to  vote  because  of  being  an 
elector.  Nor  would  any  court  in  Christen- 
dom, from  the  statutory  intent  above,  by 
any  process  of  reasoning,  be  justified  in 
holding  that  voter's  right  under  those  cir- 
cumstances to  be  invaded  by  any  of  the 
constitutional  provisions  here  asserted,  t.  6., 
that  of  the  right  of  secrecy  of  ballot;  also 
that  an  additional  qualification  is  uncon- 
stitutionally required  of  the  voter  as  a 
condition  precedent  to  his  right  to  partici- 
pate in  an  election  within  the  contempla- 
tion of  such  constitutional  provisions.  And 
the  case  at  bar  is  exactly  parallel  with  the 
one  above  assumed.  Because  the  primaries 
of  the  various  parties  are  consolidated  and 
held  under  the  same  election  machinery  at 
the  same  time,  though  separately  by  means 
of  party  ballots,  cannot  change  the  .char- 
acter of  the  election  from  that  of  a  strictly 
party  primary,  wherein  a  test  of  party 
fealty  by  oath  or  declaration  of  principles 
may  be  required  as  a  condition  prpcedont, 
or  proof  of  necessary  partisan  <]ualifi cation 
of  tlie  elector,  to  participate  therein  with 
his  eopartisans,  into  a  so-called  general  elec- 
tion, subject  to  and  within  the  meaning  of 
the  constitutional  provisions  applicable  to 
general  elections.  Such  a  conclusion  is  im- 
possible by  any  system  of  logical  reasoning, 
or  by  any  method  other  than  flagrant  dis- 
r^ard  of  the  expressed  legislative  purpose 
of  the  primary  election  statutes,  the  reason 
for  their  existence,  their  practical  opera- 
tion, the  assumption  that  a  nomination  is 
a  species  of  election,  and  amounts  to,  by 
bald  assertion  unsupported  by  fact,  reason, 
or  principle,  the  casting  of  a  mantle  of  con- 
stitutional protection  over  something;  utter- 
ly foreign  to  the  statutory  intent,  without 
grounds  therefor,  unl?99  it  be  in  anticipa- 
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tion  that  some  future  legislature  will  so 
far  forget  its  responsibilities  to  the  people 
as  to,  in  the  exercise  of  its  discretion  upon 
a  purely  political  subject-matter,  undertake 
to  place  in  vogue  restricted  voting  at  the 
primaries.  It  is  not  our  province  to  either 
legislate  or  amend  the  Constitution  in  this 
way.  "Sufficient  unto  the  day  is  the  evil 
thereof."  And  should  such  conditions  ever 
arise,  an  intelligent  electorate  will  doubt- 
less be  all-sufficient  to  meet  the  emergency. 
The  primary  statute  was  enacted  under  the 
supposition  that  article  5  of  the  Constitu- 
tion does  not  apply. 

As  further  evidencing  the  legislative  in- 
tent, notice  also  that  under  our  present  ex- 
isting primary  election  laws  two  classes  of 
primary  elections  are  now  simultaneously 
held,  namely,  the  nonpartisan  judiciary  pri- 
mary, a  complete  separate  election  at  which 
no  test  of  party  fealty  can  be  exacted,  and 
is  in  express  terms  prohibited, — the  object 
of  which  act  is  to  nominate  in  a  nonpar- 
tisan manner,  regardless  of  political  affilia- 
tion, candidates  to  be  elected  in  the  fall  at 
a  similar  nonpartisan  election  then  held 
simultaneously  with  the  general  election; 
and,  in  addition,  simultaneously,  there  is 
held  the  partisan  primary,  at  which  the 
personnel  of  two  or  more  separate  party 
tickets  is  chosen  to  contend  for  office  by 
election  at  the  ensuing  general  election  up- 
on party  platforms.  That  such  elections, 
though  held  together,  are  in  law  separate 
elections.  See  State  ex  rel.  McCue  v.  Blais- 
dell,  18  N.  D.  31,  119  N.  W.  360,  where  it 
was  held  that  a  change  of  county  bounda- 
ries amounting  to  county  division  and  the 
formation  of  new  counties,  under  §  168  of 
the  Constitution,  and  therein  required  to 
be  submitted  to  the  electors  and  adopted 
by  them  at  a  general  election,  was  no  part 
of  the  general  election  at  which  the  ques- 
tion was  submitted,  but,  instead,  was  a 
special  election  simultaneously  held  upon 
that  one  matter,  at  which  a  majority  only 
of  the  votes  cast  thereon  (or  in  said  special 
election)  was  necessary,  and  county  divi- 
sion was  legally  carried  when  a  majority 
of  the  votes  cast  on  the  division  proposition 
voted  affirmatively  thereon,  although  such 
affirmative  vote  was  not  in  fact  a  majority 
of  all  votes  cast  at  the  general  election  si- 
multaneously held.  Then,  again,  in  State 
ex  rel.  McCue  v.  Blaisdell,  18  N.  D.  55,  this 
court  iLgain  illustrated  the  point  under  dis- 
cussion. At  the  1908  June  primaries  no 
senatorial  nominee  received  the  requisite 
per  cent  or  plurality  of  vote  to  entitle  him 
to  nomination,  and  the  law  provided  for  the 
resubmission  of  the  contest  between  the  two 
candidates  receiving  the  greatest  number  of 
votes  again  at  the  general  election  in  No- 
vember.   It  was  held  "that  the  general  elec- 
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tion,  in  so  far  as  it  relates  to  the  choice  of 
candidates  for  the  office  of  United  States 
Senator,  is  a  mere  continuation  of  the  pri- 
mary election."  And  the  elector  was  sub- 
ject to  the  provisions  of  the  primary  elec- 
tion as  to  challenge  and  test  oath  concern- 
ing party  affiliation,  the  same  as  he  was  at 
the  preceding  June  primaries,  holding 
squarely  that  such  election,  so  far  as  the 
choice  for  United  States  Senator  was  con- 
cerned, was  a  separate  primary  election, 
under  different  constitutional  regulations 
than  the  general  election  of  officers. 

From  the  standpoint  of  political  parties 
and  the  legislative  intent  to  recognize  and 
perpetuate  them  as  governmental  agencies, 
relator's  contention  then  cannot  be  upheld. 
But  how  about  the  constitutionality  of  the 
statute  from  the  view  point  of  the  rights  of 
the  constitutional  elector?  Does  the  full 
enjoyment  of  his  constitutional  rights  bar 
legislation  granting  partisan  electors  the 
privilege  of  use  of  the  ballot  as  election 
machinery,  thereby  rendering  primary  elec- 
tions within  political  parties  unconstitu- 
tional f 

Our  constitutional  elective  franchise 
scheme,  as  contained  in  article  5,  is  that 
all  persons  possessing  certain  qualifications 
as  to  citizenship,  age,  and  residence,  shall  be 
electors,  and  as  such  possess  a  constitution- 
al right  of  franchise  whenever  general  suf- 
'  frage  rights  are  permitted  in  governmental 
affairs.  This  right  of  franchise  of  the  elect- 
or cannot  be  extended  or  restricted.  Bv  ex- 
tension  is  meant  that  this  right  cannot  be 
granted  in  such  governmental  affairs  to 
other  than  electors.  By  restriction  of  the 
right  of  suffrage  is  meant  a  denial  of  that 
right  under  such  circumstances  to  any  con- 
stitutional elector. 

This  constitutional  scheme  further  com- 
prehends that  the  exercise  of  suffrage  shall 
be  had  at  elections,  and  recognizes  two 
classes  of  elections,  general  and  those  not 
general.  Section  124  fixes  the  time  for  the 
holding  of  general  elections,  and  with  this 
the  legislature  has  nothing  to  do  other  than 
provide  the  means  and  regulations  neces- 
sary to  its  conduct,  and  prescribe  what 
officers  shall  then  be  elected.  Other  elec- 
tions are  by  inference  contemplated  as  per- 
missible, for  instance,  evidenced  by  §  129 
in  prescribing  that  "all  elections  by  the 
people  shall  be  by  secret  ballot  subject  to 
such  regulations  as  shall  be  provided  by 
law."  Aside  from  constitutional  general 
elections,  the  purpose  of  other  elections  is 
left  to  the  legislature  as  the  power  to  judge 
of  their  necessity.  Certain  it  is,  then,  that, 
if  a  primary  election  falls  within  the  term 
"any  elections,"  so  as  to  be  a  contemplated 
constitutional  election,  the  purpose  for 
which  it  may  be  held  was  left  a  matter  to 
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be  fixed  by  the  legislature,  and  that  body 
was  not  intended  to  be  by  the  Constitution 
limited  so  far  as  such  purpose  was  con- 
cerned. While  the  purpose  of  an  act  may 
be  wholly  immaterial,  if  the  act  be  uncon- 
stitutional as  violating  some  express  or 
implied  constitutional  requirement  or  pro- 
hibition, yet,  the  purpose  here  being  left 
to  legislative  discretion,  it  is  by  the  Con- 
stitution in  a  sense  recognized,  and  these 
provisions  are  to  be  considered  therewith, 
and  are  not  to  be  unnecessarily  held  to 
limit  the  purpose  by  construction  or  unrea- 
sonable application,  or  by  application  not 
plainly  or  by  necessary  inference  within  its 
terms. 

The  primary  election  statutes  have  as  a 
principal  purpose  the  regulation  of  the  fran- 
chise of  electors  within  party  limits.  The 
elections  so  provided  concern  primarily  the 
rights  of  parties,  and  only  incidentally  those 
of  the  individual  elector.  The  primary  is 
not  held  to  afford  an  elector  as  such  mere- 
ly a  chance  to  exercise  his  right  of  suffrage, 
but  instead  an  opportunity  to  participate 
in  the  proceedings  and  acts  of  a  political 
party.  This  he  does  by  exercising  his  right 
to  vote,  but  within  that  party.  Legislative 
discretion  has  recognized  the  party  right  as 
to  method  of  nominating  officers,  as  well 
as  promulgating  its  political  doctrines  and 
the  application  of  them,  as  a  governmental 
force.  The  legislative  purpose  is  that  the 
rights  of  the  party  are  paramount  to  the  in- 
dividual party  member,  as  to  nominations 
made  and  other  pariy  matters  transacted 
by  means  of  the  primary.  If  the  party 
primary,  therefore,  is  an  election  within  the 
term  "any  election,"  it  is  one  within  the 
power  of  the  legislature  to  authorize  and 
confine  within  party  limits,  and  its  purpose 
must  be  considered  as  sanctioned  by,  and 
within  the  provisions  of,  article  5  of  the 
Constitution.  To  hold  the  contrary  is  to 
invalidate  every  primary  election  statute 
in  toto.  Deny  constitutional  recognition  of 
purpose  of  the  election,  and  apply  the  con- 
stitutional definition  of  elector,  and  hold 
that  by  virtue  of  being  an  elector  he  shall 
be  "deemed  a  qualified  elector  at  such  elec- 
tion," and  our  whole  primary  election  sys- 
tem must  fall,  because  the  right  to  par- 
ticipate depends  not  on  the  elector's  consti- 
tutional rights  so  defined  alone,  but  on 
added  qualifications  of  partisanship.  We 
believe  the  purpose  of  such  an  election 
should  determine  the  limits  within  which 
the  elector's  constitutional  right  of  fran- 
chise is  to  be  measured,  and,  so  long  as  that 
purpose  is  not  unconstitutional  in  itself, 
the  elector's  rights  should  be  held,  as  in- 
tended by  the  Constitution  to  be,  subordi- 
nate to  the  purpose  of  the  election,  because, 
in   fficti  his  right  of   suffrage  arises  not 
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wholly  from  his  being  a  constitutional  elect- 
or, but  instead,  in  part,  from  the  law  per- 
mitting him  tg  exercise  it  in  such  particular 
instance  for  such  particular  purpose.  If  he 
haa  no  party  belief  whatever,  denial  of  his 
right  to  participate  in  a  partisan  election 
does  not  deny  him  any  right  legally  or 
morally  existing  to  him  merely  as  an  elect- 
or. The  recognition  by  the  legislature  of 
the  existence  and  rights  of  a  political  party 
cannot  devest  an  elector  who  has  no  po- 
litical belief  of  any  partisan  rights.    As  the 


party  exists  for  party  purposes  incidentar  *  (Primary  elections  of  the  various  parties," 


to  governmental  benefit,  the  individual 
elector  without  the  party  cannot  complain 
of  being  barred  therefrom  by  his  own  fail- 
ure to  entertain  a  partisan  belief.  Political 
parties  have  existed  as  recognized  and  nec- 
essary instrumentalities  of  our  represent- 
ative  government  for  100  years.  They  are 
mentioned  in  our  constitutional  debates. 
Oar  G>n8titution  was  framed  and  adopted 
with  knowledge  of  and  with  reference  to 
them.  We  cannot  reasonably  conclude  these 
suffrage  provisions  were  intended  to  so 
exaggerate  the  franchise  privilege  of  the 
individual  as  to  obliterate  them  or  thwart 
any  legislative  purpose  to  perpetuate  politi- 
cal parties.  While  courts,  as  in  State  ex 
rel.  McGrael  v.  Phelps,  144  Wis.  1,  35  L.R.A. 
(N.S.)  353,  128  N.  W."  1041,  assert  that 
political  organizations  ''are  not  the  subjects 
of  constitutional  care,"  but  that  it  ''deals 
witli  the  right  to  vote,"  still  every  holding 
is  to  the  effect  that  party  rights  are  consti- 
tutionally recognized  under,  or  as  an  inci- 
dent arising  from,  the  guaranties  of  §  10  of 
the  constitutional  Bill  of  Rights,  that  the 
right  of  assembly  and  petition  of  citizens 
for  the  common  good  shall  not  be  denied. 

We  have  discussed  the  rights  of  the  indi- 
vidual •  and  the  political  party  from  the 
standpoint  of  each,  and  considered  the  con- 
stitutional questions  as  the  legislature  con- 
strued them,  evident  from  the  general  plan 
of  party  primaries  for  nominating  purposes, 
and  also  the  same  questions  from  the  elec- 
tive franchise  scheme  contemplated  by  ar- 
ticle 5  of  the  Constitution.  We  will  now 
thereunder  define  the  rights  of  the  elector 
and  the  political  party  in  the  light  of  court 
interpretation. 

Many  courts  lay  down  the  broad  rule 
that  such  constitutional  provisions  are  ap- 
plicable only  to  general  elections,  and  there- 
fore do  not  apply  to  primary  elections.  As  il- 
lustrative we  quote  from  Riter  v.  Douglass, 
32  Nev.  400,  100  Pac.  444:  "That  a  primary 
election  of  candidates  is  not  an  election  of 
officers  within  the  meaning  of  the  constitu- 
tional test  has  been  sustained  by  an  over- 
whelming weight  of  authority  in  states 
with  similar  constitutional  provisions  to 
those  contained  in  the  Constitution  of  Ne- 
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vada,"— citing  Line  v.  Election  Canvassers 
(Line  v.  Waite)  164  Mich.  329,  18  L.R.A. 
(N.S.)  412,  117  N.  W.  730,  16  Ann.  Cas. 
248;  Montgomery  v.  Chelf,  118  Ky.  766, 
82  S.  W.  388;  State  ex  rel.  Gulden  v.  John- 
son, 87  Minn.  221,  91  N.  W.  604,  840; 
State  ex  rel.  Webber  v.  Felton,  77  Ohio  St. 
554-578,  84  N.  E.  85,  12  Ann.  Cas.  65; 
Dooley  v.  Jackson,  104  Mo.  App.  21,  78  S. 
W.  333.  "Any  reasonable  test  of  party 
aflfiliation  may  be  required  by  the  legisla- 
ture of  those  who  desire  to  participate  in 


— citing  State  ex  rel.  Zent  v.  Nichols,  50 
Wash.  508,  97  Pac.  728;  State  ex  rel.  La- 
bauve  v.  Michel,  121  La.  374,  46  So.  430; 
State  ex  rel.  Adair  v.  Drexel,  74  Neb.  776, 
105  N.  W.  174;  Hopper  v.  Stack,  69  N.  J. 
L.  562,  56  Atl.  1;  Morrow  v.  Wipf,  22  S. 
D.  146,  115  N.  W.  1121;  Rouse  v.  Thomp- 
son, 228  III.  522,  81  N.  E.llOO. 

The  following  is  from  the  opinion  in 
Morrow  v.  Wipf,  22  S.  D.  146,  116  N.  W. 
1121:  "The  contention  [the  same  as  ad- 
vanced in  the  instant  case]  is  not  tenable. 
It  ignores  the  substantial  distinction  be- 
tween the  nomination  of  a  candidate  and 
the  election  of  a  public  officer.  Regarding 
legislative  control  of  party  nominations, 
this  court  has  said:  'It  is  for  the  party  to 
nominate;  for  the  people  to  elect.  The 
question  is  not  who  shall  be  chosen  to  any 
particular  public  office, — ^that  is  for  the 
voters  of  all  political  parties  to  determine 
at  the  polls.  It  is  simply  who  shall  repre- 
sent the  organization  as  its  nominees,  and 
certainly  the  determination  of  that  ques- 
tion should  be  controlled  by  the  action  of 
the  party  itself.  Otherwise  party  nomina- 
tions are  impossible.  To  what  extent,  if 
at  all,  the  rights  of  organized  political 
parties  should  be  recognized  and  regulated 
by  law  is  a  matter  of  public  policy,  to  be 
determined  by  the  legislative  department, 
— a  matter  which  does  not  concern  this 
court.'  .  .  .  State  ex  rel.  Howells  v. 
Metcalf,  18  S.  D.  393,  67  L.R.A.  331,  100 
N.  W.  923.  Undoubtedly  the  qualifications 
of  an  elector,  as  defined  by  the  Constitu- 
tion for  the  purposes  contemplated  by  its 
provisions  relating  to  the  elective  franchise, 
are  exclusive  and  conclusive.  ...  If 
an  elector,  as  such,  formerly  did  not.  and 
would  not  now  in  absence  of  the  legisla- 
tion under  discussion,  possess  a  constitu- 
tional right  to  participate  in  the  proceed- 
ings of  an  organized  party  of  which  he  is 
not  a  member,  it  is  difficult  to  understand 
how  he  has  been  injuriously  affected, — dif- 
ficult to  understand  how  anvone  can  be  de- 
prived  of  something  he  never  possessed. 
There  having  been  no  constitutional  limita- 
tion upon  the  power  of  the  party  with  re- 
spect to  the  qualifications  of  its  members. 
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it  would  seem  that,  if  the  legislature  has 
power  to  legislate  on  the  subject  at  all,  its 
power  also  is  without  limitation  so  far  as 
concerns  the  rights  of  the  individual  elect- 


or." 

In  State  ex  rel.  Labauve  v.  Michel,  121 
La.  374,  46  So.  430,  that  court  says:  ''The 
right  of  the  legislature  to  require  that 
nominations  shall  be  by  primary,  and  to 
prescribe  additional  qualifications  to  the 
voters  for  participating  in  the  same,  has 
been  recognized  by  the  supreme  courts  of 
several  states,  and  denied  by  the  supreme « 
court  of  only  one  state," — citing  State  ex 
rel.  Runge  v.  Anderson,  100  Wis.  533,  42 
L.R.A.  239,  76  N.  W.  482;  State  ex  rel. 
McCarthy  v.  Moore,  87  Minn.  308,  59  L.R.A. 
447,  94  Am.  St.  Rep.  702,  92  N.  W.  4; 
People  ex  rel.  Coffey  v.  Democratic  General 
Committee,  164  N.  Y.  335,  61  L.R.A.  674,  68 
N.  E.  124  (an  opinion  by  Judge  Parker,  the 
one  time  Democratic  nominee  for  presi- 
dent), wherein  it  is  said:  ''These  acts  [pri- 
mary election  laws]  recognize  the  equal  im- 
portance of  primary  and  general  elections, 
and  model  the  conduct  of  the  former  upon 
the  general  lines  of  conduct  of  the  latter. 
They  provide  for  the  enrolment  of  the 
voter,  and  the  only  exaction  permitted  pre- 
cedent to  his  right  to  enroll  is  that  he 
shall  express  an  intention  to  support  gen- 
erally, at  the  next  8td,te  or  national  election, 
the  nominees  of  such  party  for  state  or 
national  office," — and  holding  such  a  test 
valid  as  against  the  attack  made  in  this 
case  on  this  statute.  Judge  Parker  fur- 
ther expresses  the  idea  of  a  primary  law  as 
one  "to  permit  the  voters  to  construct  the 
organization  from  the  bottom  upwards," 
instead  of  from  the  top  downwards,  and  it 
would  be  strange  indeed  if  the  Constitution 
had  made  such  a  scheme  impossible.  See 
also  Supper  v.  Stauss,  39  Pa.  Super.  Ct. 
388,  and  Ladd  v.  Holmes,  40  Or.  167,  91 
Am.  St.  Rep.  457,  66  Pac.  714. 

We  quote  from  15  Cyc.  332,  333 :  "Unless 
it  is  expressly  made  so,  a  general  law  is  not 
applicable  to  primary  elections,  which  are 
merely  creations  of  political  parties  and  as- 
sociations, and  may  be  held  at  such  times 
and  places  and  on  such  terms  and  conditions 
as  may  seem  fit.  But  the  legislature  may 
recognize  the  existence  of  political  parties, 
and  within  reasonable  limits  regulate  the 
means  by  which  partisan  efforts  shall  be 
protected  in  exercising  individual  preferen- 
ces for  party  candidates.  And  this  is  the 
general  purpose  of  primary  election  laws, 
which  are  designed  to  secure  to  individual 
voters  a  free  expression  of  their  will.  .  .  . 
Among  other  things,  the  primary  election 
laws  usually  make  provision  for  the  en- 
rolment of  the  voters  of  the  different  politi- 
cal parties,  in  order  to  prevent  all  persons 
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whatever  from  voting  in  the  party  prima- 
ries, except  such  as  are  entitled  to  do  so." 

The  court  of  this  state  has  twice  had  oc- 
casion  to  pass  upon  the  reasonableness  of 
fees  exacted  of  candidates  at  primary  elec- 
tions, for  filing  of  petitions,  and  held  that 
such  a  fee,  to  be  calculated  upon  a  percent- 
age of  one  year's  sala'ry  of  the  office  aspired 
to,  was  an  arbitrary,  unreasonable  con- 
dition upon  the  right  of  an  aspirant  for 
office,  and  accordingly  void.  Although  the 
questions  here  involved  were  not  necessary 
to  a  decision  of  those  questions,  the  court  in 
the  former  held  a  primary  election  to  be  an 
election  within  the  meaning  of  §  121  of  the 
state  Constitution.  Johnson  v.  Grand  Forks 
County,  16  N.  D.  363,  125  Am.  St.  Rep.  662, 
113  N.  W.  1071,  decided  in  1907,  and  citing 
Spier  V.  Baker,  120  Cal.  370,  41  L.R.A.  196, 
62  Pac.  659;  People  ex  rel.  Ahrens  v.  Eng- 
lish, 139  111.  622,  15  L.R.A.  131,  29  N.  E. 
678;  People  ex  rel.  Breckon  v.  Election 
Comrs.  221  111.  9,  77  N.  E.  321,  5  Ann.  Cas. 
562;  Leonard  v.  Com.  112  Pa.  607,  4  Atl. 
220;  State  ex  rel.  Adair  v.  Drexel,  74  Neb. 
776,  105  N.  W.  174.  This  court  has  later, 
in  Johnson  v.  Grand  Forks  County,  —  N.  D. 
- — J  135  N.  W.  179,  during  this  present  year, 
qualified  the  holding  in  the  other  case  of 
the  same  title  (16  N.  D.  363,  125  Am.  St. 
Rep.  662,  113  N.  W.  1071.) 

We  do  not  hold  that  the  constitutional 
provisions  contained  in  article  5  have  no 
application  to  the  primary  election  law,  but 
we  believe  that,  inasmuch  as  the  scheme  of 
elective  franchise  therein  contemplated  has 
classified  elections  into  two  classes,  general, 
which  is  defined,  and  other  elections  included 
within  the  "any  election"  provision  of  §  129, 
with  such  elections  other  than  general  un- 
classified and  undefined,  and  with  the  right 
to  install  and  put  them  in  operation. left  to 
legislative  discretion,  as  is  the  purpose  for 
which  elections  other  than  general  may  be 
authorized,  the  legislature  is  unlimited  by 
said  constitutional  provisions,  to  the  extent 
that  an  election  for  any  purpose  not  uncon- 
stitutional may  be  authorized.  And  the  ap- 
plication of  these  constitutional  provisions  * 
to*  such  an  election,  the  purpose  of  which  is 
within  the  province  of  the  legislature  to  de- 
termine, must  be  made  with  reference  to 
such  purpose,  so  as  not  to  unreasonably 
limit  or  defeat  the  purpose  of  such  elec- 
tions, when  it  is  plain  said  constitutional 
provisions  were  never  intended  to  be  so 
used  or  applied,  if  at  all.  In  other  words, 
the  purpose  must  be  considered  with  the 
constitutional  provisions  to  determine  their 
application,  and  such  election  is  to  be  con- 
sidered unlimited  so  far  as  a  reasonable 
construction  of  said  constitutional  provi- 
sions will  permit.  But  the  tcm  "elector," 
as  used  in  the  statute,  carries  into  the  stat- 
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ute  the  constitutional  definition  of  an  elect- 1 
or,  and  with  it  the  constitutional  guaranty 
of  the  right  to  vote,  if  otherwise  qualified, 
under  the  statute  authorizing  the  election, 
and  which  statute  cannot  restrict  or  ex- 
tend suffrage  so  but  what  every  elector  may, 
under  equal  conditions,  have  a  right  to  par- 
ticipate and  enjoy  equal  rights  with  every 
other  election,  including  the  right  of  writ- 
ten and  secret  ballot,  so  far  only  as  is  con- 
sistent with  the  purpose  for  which  the 
election  is  held.  Applied  to  the  facts,  the 
legislature  had  the  right  to  determine  the 
necessity  for  nomination  by  primary  elec- 
tion, and  provide  an  election  for  such  pur- 
pose. It  had  the  right  to  provide  therein 
that  such  election  should  be  carried  on 
within  the  limits  of  political  parties,  and 
make  regulations  with  reference  to  parti- 
sanship of  electors  entitled  otherwise  to 
participate.  So  long  as  each  and  every 
elector  similarly  situated  was  afforded  the 
opportunity  at  his  option  to  conform  or  not 
to  the  statutory  requirement  of  partisan- 
ship,— a  matter  dependent  wholly  upon  his 
frame  of  mind,  his  belief,  and  party  prin- 
ciples,— no  elector  is  conditionally  de- 
barred from  participating.  The  require- 
ment of  a  partisan  belief  as  a  basis  for 
classification  of  the  ballot  to  be  voted,  or  a 
condition  precedent  to  the  right  to  partici- 
pate with  an  organized  political  party,  is 
not  therefore  an  additional  qualification  as 
a  condition  precedent  to  the  right  to  vote, 
within  the  meaning  of  §  121  of  the  Consti- 
tution. Miller  v.  Schallern,  8  N.  D.  395- 
400,  79  N.  W.  865;  Perry  v.  Hackney,  11 
N.  D.  148-156,  90  N.  W.  483;  Wagar  v. 
Prindeville,  21  N.  D.  245,  130  N.  W.  224. 
As  to  respondent's  contention  that  the 
right  of  suffrage  within  the  meaning  of 
§  121,  forbidding  the  extending  or  restrict- 
ing of  the  right  of  suffrage  until  after  sub- 
mission of  the  proposition  to  a  vote  of  the 
people,  here  applies,  we  answer  that  it  does 
not.  Chapter  213  in  no  wise  seeks  to  re- 
strict the  right  of  suffrage,  as  it  is  based 
upon  the  premise  that  every  elector  has  the 
right  to  vote;  and  no  class  of  persons  other 
than  constitutional  electors  are  by  chapter 
213  attempted  to  be  granted  the  right  of 
suffrage.  State  ex  rel.  Tompton  v.  Denoyer, 
6  N.  D.  586-600,  72  N.  W.  1014. 

Another  objection  urged  to  §  1  of  chapter 
213  in  question  is  that  it  is  unconstitution- 
al as  discriminatory.  Respondent  alleges 
that  the  act  discriminates  between  claims 
of  naturalized  citizens,  in  that  it  permits 
the  foreign-born  elector,  naturalized  by 
court  process,  to  vote  if  otherwise  qualified, 
but  excludes  from  voting  that  large  number 
of  foreign-born  citizens  who  were  residents 
of  this  territory  and  who  became  natural- 
ized by  the  act  of  Congress  i^dmitting  the 
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state  into  the  Union,  or  naturalized  similar- 
ly on  the  admission  of  other  states  of  the 
Union  while  then  residents  thereof.  No 
provision  is  made  whereby  persons  so  nat- 
uralized under  act  of  Congress  may  make 
proof  of  citizenship  and  right  to  be  enrolled 
or  participate  in  the  primaries  if  otherwise 
qualified.  This  invalidates  that  portion  of 
the  required  affidavit  reading  as  follows: 
"Naturalized  or  declared  his  intention  in 
court,    in    county,    


state,  on 


-,  19 — ,  as  appears  by  the 


naturalization  papers  exhibited  herein." 
This  eliminates  the  proof  of  naturalization. 
As  this  portion  is  but  an  incidental  part 
of  the  statutory  affidavit  prescribed,  and 
concerns  only  a  detail  thereof,  regarding 
which  we  can  presume  that  the  legisla- 
ture would  have  enacted  the  law' with  it 
omitted,  hence  the  omission  of  it  will  not 
be  such  an  emasculation  of  the  statute  as 
to  require  the  court  to  pronounce  the  entire 
statute  void.  With  this  portion  omitted,  the 
statute  is  as  plain,  workable,  and  complete 
a  piece  of  legislation  as  it  would  be  with  the 
naturalization  portion  included.  The  bal- 
ance of  the  statute  is  not  therefore  in  any 
particular  invalidated  by  holding,  as  we  do, 
this  particular  portion  as  to  naturalization 
void  as  discriminatory,  in  that  it  does  not 
operate  alike  upon  all  electors  similarly  sit- 
uated. 

The  same  contention  is  made  as  to  §  8  of 
the  act,  read  in  connection  with  §  2  there- 
of, respondent  urging  want  of  uniformity  in 
application,  in  that  the  statute  by  express 
terms  permits  the  voter  becoming  twenty- 
one  years  of  age  after  the  period  of  enrol- 
ment, and  on  or  prior  to  the  day  of  primary 
election,  to  vote  thereat,  while  the  person 
naturalized  within  the  state  by  court  decree 
during  the  same  period  is  not  provided  for, 
and  hence  is  denied  the  right  to  vote.  This 
contention  is  not  sound  for  two  reasons: 
(1)  This  law,  construed  in  the  light  of  its 
intent,  as  apparent  from  its  terms  and  the 
object  sought  to  be  accomplished,  does  not 
exclude  such  naturalized  elector,  but  does 
permit  him  the  same  privilege  as  is  ac- 
corded the  native-born  elector  arriving  at 
majority  during  said  period;  and  (2)  under 
existing  Federal  statutes  no  one  can  be  ad- 
mitted to  citizenship  during  said  thirty-day 
period  after  registration  and  before  election. 
As  to  the  first  proposition,  we  call  atten- 
tion to  the  statute:  "Any  person  who  was 
a  qualified  voter  in  any  election  precinct  in 
this  state  on  the  day  of  enrolment  and  reg- 
istration provided  for  in  this  act,  and  who 
failed  to  have  his  name  enrolled  on  that 
dav  bv  reason  of  sickness  or  unavoidable 
absence  from  the  election  precinct,  and  who 
is  a  qualified  voter  in  said  district  at  the 
time  of  the  primary  herej^fter  held  thereiii, 
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or  who  may  have  become  twenty-one  years 
of  age  after  the  day  of  enrolment,  may 
have  his  name  enrolled  by  the  election  board 
on  any  primary  day,  upon  making  oath  as 
provided  in  the  general  election  law  in  re- 
lation to  registration  of  electors  on  election 
days."  This  statute  must  be  construed  in 
the  light  of  the  intent  and  the  object  there- 
of. To  construe  it  strictly  would  be  impos- 
sible, or  would  render  the  legislation  abor- 
tive, because  inapt  and  indefinite  language 
is  used  throughout  these  provisions.  Fre- 
quently the  term  "on  the  day  of  enrol- 
ment" is  used,  and  that  day  is  designated  as 
the  time  to  which  this  portion  of  the  stat- 
ute has  reference.  A  careful  reading  of  the 
entire  statute  discloses  that  there  is  no  day 
of  enrolment.  Instead,  there  is  a  period 
during  which  the  assessor  has  possession  of 
the  enrolment  books,  consisting  of  from  on 
or  about  the  first  Monday  in  April  to  their 
return  to  the  county  auditor,  indefinitely 
fixed  by  the  law  as  "on  or  before  thirty 
days  before  each  primary  election  day." 
This  portion  of  the  act  also  mentions  reg- 
istration provided  for  in  the  act,  using  the 
words  "registration"  and  "enrolment"  inter- 
changeably, and  providing  no  registration 
other  than  what  should  properly  be  termed 
enrolment  as  the  term  in  used  in  connection 
with  elections.  Then,  again,  the  act  pro- 
vides that  such  party,  failing  to  have  his 
name  enrolled  by  the  assessor  because  of 
absence  or  ^nonage,  may  have  the  same 
done  "upon  making  oath  as  provided  in  the 
general  election  law  in  relation  to  registra- 
tion of  electors  on  election  days,"  something 
for  which  there  ia  no  provision  of  law 
whatever. 

Section  21  of  chapter  109,  Session  Laws 
of  1907,  regarding  registration  at  primary 
elections,  having  been  declared  unconstitu- 
tional in  Fitzmaurice  v.  Willis,  20  N.  D. 
372,  127  N.  W.  95,  the  registration  provi- 
sions meant  by  this  reference  in  chapted  213, 
Session  Laws  of  1911,  to  "the  general  elec- 
tion law  in  relation  to  registration  of  elect- 
ors on  election  days,"  must  be  §§  732  to 
746,  and  particularly  §  738,  Rev.  Codes 
1905,  providing  for  registration  of  electors 
in  cities  and  villages,  and  the  reception  of 
votes  on  election  day  on  the  affidavit  to  be 
required  by  the  election  board  of  the  elect: 
or.  We  would  also  call  attention  to  the 
provision  for  enrolment  on  primary  election 
day  of  those  electors  not  enrolled  by  rea- 
son of  their  sickness  or  unavoidable  absence 
"from  the  election  precinct^  and  who  is  a 
qualified  voter  in  said  district  at  the  time 
of  the  primary  hereafter  held  therein"  as 
carelessness  in  the  use  of  language,  to  say 
the  least.  The  words  italicized  should  be 
transposed.  The  statute  should  read  as  it 
evidently  means,  "from  the  district,  and 
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who  is  a  qualified  voter  in  said  election 
precinct  at  the  time  of  the  primary  here- 
after held  therein,"  The  enrolment  officer 
has  his  assessment  district  to  cover  in  en- 
rolment matters,  hence  the  district  limit. 
The  voter's  qualification  is  that  he  be  such 
in  said  election  prednd  when  the  election 
is  held  therein,  i.  e,,  in  the  precinct,  not  the 
district.  Again,  the  statutory  phraseology 
that  he  "may  have  his  name  enrolled  by 
the  election  board  on  any  primary  day" 
means  enrolment  on  primary  election  day. 
So  long  as  we  have  legislatures  imbued 
with  ideas  of  the  necessity  of  transplanting 
statutes  from  other  states  into  our  statute 
law,  as  was  evidently  done  in  this  instance, 
without  regard  to  or  proper  consideration 
of  existing  statutes,  problems  of  interpreta- 
tion of  statutes  will  continue  to  be  present- 
ed. The  procedure  intended  must  be  deter- 
mined by  a  liberal  construction  of  the  whole 
statute,  otherwise  the  statute  is  largely  un- 
intelligible, indefinite,  contradictory,  and  in- 
applicable. Accordingly,  we  construe  §§  3 
and  4  to  mean  that  the  new  voter  becoming 
such,  either  by  naturalization  if  possible, 
or  reaching  the  age  of  majority,  during  the 
period  intervening  after  the  return  of  the 
enrolment  books  to  the  auditor,  and  on  or 
prior  to  election  day,  may  upon  thus  be- 
coming a  qualified  elector,  as  may  also  any 
person  not  enrolled  because  of  his  sickness 
or  unavoidable  absence  from  the  assessment 
district  during  the  period  when  he  could 
otherwise  have  been  enrolled  by  the  assess- 
ment, appear  before  the  election  board  and 
take  the  oath  provided  "by  §  738,  Rev.  Codes 
1905,  that  he  is  a  resident  elector  of  such 
precinct,  and  thereupon  be  entitled  to  vote. 
Such  a  construction  is  the  only  i:easonable 
one  intended  by  these  loosely  drawn  end 
indefinite  provisions.  This  statute  being 
susceptible  of  two  interpretations,  one  that 
will  nullify  or  endanger  the  whole  act,  and 
the  other  one  that  will  harmonize  it  with 
the  existing  law,  our  duty  is  to  give  it  the 
construction  that  will  uphold  the  statute. 
For  a  similar  interpretation  of  an  election 
enrolment  statute,  see  Re  Duffy,  58  Misc. 
1,  110  N.  Y.  Supp.  64;  Id.  125  App.  Div. 
406,   109  N.  Y.  Supp.  979. 

Conceding,  though  we  do  not  so  construe 
it,  that  the  statute  must  be  construed  as  re- 
spondent contends  for, — ^that  is,  that  it  does 
not  include  an  elector  who  has  become  such 
by  naturalization  during  the  thirty-day 
period  after  the  enrolment  books  have  left 
the  hands  of  the  assessors,  and  prior  to  pri- 
mary election, — we  would  answer  that  this 
legislation  was  passed  presumably  with  ref- 
erence to  act  of  Congress  of  June  29,  1906, 
chap.  3592,  §  6,  34  Stat,  at  L.  598,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  532,  under  which 
nt^turt^lization  is  granted,  and  b^  the  terms 
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of  which  "no  person  shall  be  naturalized, 
nor  shall  any  certificate  of  naturalization 
be  issued  by  any  court,  within  thirty  days 
preceding  the  holding  of  any  general  elec- 
tion within  its  territorial  jurisdiction." 
However  may  be  the  holdings  of  the  many 
state  courts  on  primary  elections  as  to  con- 
stitutional questions,  the  Federal  statute  is 
by  the  Federal  Naturalization  Bureau  in- 
terpreted to  apply  to  elections,  both  general 
and  primary.  The  Federal  statute  has  refer- 
ence to  the  prevention  of  election  abuses  in 
connection  with  naturalization.  The  Con- 
stitution has  application  to  individual  rights 
of  suffrage. 

We  hold,  then,  the  statute  as  a  whole  is 
not  vulnerable  to  objection  on  the  grounds 
of  its  unconstitutionality  under  any  of  the 
specifications  strenuously  urged  against  it. 
To  uphold  the  main  contention  of  respond- 
ent, urging  its  unconstitutionality  because  of 
its  exacting  other  qualifications  of  the  elect- 
or not  permitted  by  the  Constitution,  or  as 
a  restriction  of  the  elector's  right  of  suf- 
frage, or  as  denying  the  elector  his  constitu- 
tional right  of  secrecy  of  ballot,  would  be 
equivalent  to  holding  invalid  every  primary 
election  statute  on  our  statute  books,  as 
all  are  vulnerable  to  such  attack  if  the 
one  in  question  is.  To  so  hold  would  be 
equivalent  to  saying  that  there  can  "be 
no  party  primary  election  provided,  un- 
less it  be  possibly  one  wherein  either 
all  primary  ballots  of  each  party  par- 
ticipating in  the  primary  be  given 
to  the  elector,  from  which  he  shall 
choose  the  one  he  desires  to  use,  or  one 
ballot  used  upon  which  are  placed  under 
party  headings  the  names  of  all  nominees, 
with  the  elector  having  the  right  to  mark 
the  ballot  for  any  political  party,  with  the 
necessity  of  voting  a  straight  party  ticket 
or  be  disfranchised  by  a  rejection  of  the 
ballot,  which  latter  might  be  urged  as  ob- 
jectionable as  a  restriction  upon  the  right 
of  suffrage.  In  any  event,  either  procedure 
would  permit  a  minority  party  to  partici- 
pate largely  in  the  nominations  of  the 
majority  party  for  the  purpose  of  its  de- 
struction, as  is  said  by  the  supreme  court  of 
I»uisiana,  by  nominating  undesirable  candi- 
dates, or  capturing  the  party  machinery,  or 
foisting  upon  it  objectionable  principles. 
We  do  not  mean  to  exaggerate  the  standing 
to  be  accorded  to  political  organizations, 
nor  do  we  mean  to  minimize  the  right  of  suf- 
frage of  the  individual  at  primary  elections. 
But  the  matter  of  nominations  for  office 
has  never  been  regarded  as  of  the  great 
importance  to  the  individual  or  the  state  as 
has  the  exercise  of  suffrage  in  the  general 
elections.  The  mere  fact  of  application  of 
the  general  election  machinery,  by  the  Aus- 
tralian ballot,  to  the  matter  of  nominations, 
as  a  matter  of  proteotion  and  greater  privi- 
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lege  to  the  individual,  should  not  lead  us  to 
declare  the  rights  of  the  individual  alto- 
gether paramount  to  those  of  political  par- 
ties, or  so  much  so  that  the  individual  may 
destroy  the  party  altogether.  There  is  a 
proper  equilibrium  to  be  maintained  be- 
tween the  rights  of  the  individual  and 
those  of  a  political  party.  It  was  the  clear 
intent  of  the  legislature,  by  the  primary 
election  laws,  to  establish  and  maintain  it. 
The  writ  compelling  the  auditor  to  com- 
ply with  the  statute  will  issue.  No  costs  to 
be  taxed. 

Petition   for  rehearing   denied. 


;er  or  prot< 
.(N.S.)     . 


SOUTH  DAKOTA  SUPRJBMB  COURT. 

AMERICAN    LINSEED    OIL    COMPANY, 

Appt., 
V. 

A.  H.  WHEATON,  Food  and  Dairy  Com- 
missioner, Respt. 

(25  S.  D.  60,  125  N.  W.  127.) 

Linseed  oil  —  regulation  of  parity. 

1.  The  state  may  under  its  police  power 
prohibit  the  sale  of  linseed  oil  which  does 
not  answer  the  test  for  puriiy  recognized 
by  the  United  States  Pharmacop<sia. 

Same  ~  compound  —  label  —  effect. 

2.  Labeling  a  compound  as  40  per  cent 
thinner  and  60  per  cent  linseed  does  not 
take  it  out  of  the  operation  of  the  statute 
forbidding  the  sale  of  linseed  oil  which  does 
not  answer  the  test  of  purity  recognized  by 
the  United  States  Pharmacopoeia. 

(February  23,  1910.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Minnehaha  County 
sustaining  a  demurrer  tp  the  complaint  in 
an  action  brought  to  enjoin  defendant  from 
interfering  with  plaintiff's  sale  of  its  com- 
pounds of  linseed  oil.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note.  ^  Right  to  require  that  articles 
offered  for  sale  shall  answer  a  desig' 
noted  standard  of  purity. 

The  general  question  as  to  validity  of 
statutes  prohibiting  the  use  of  artificial 
coloring  matter,  the  adulteration,  or  the 
addition  of  preservatives  to  articles  of  food 
or  commerce  are  of  course  excluded  as  not 
within  the  scope  of  this  note. 

As  to  validity  of  statute  or  ordinance  for 
destruction  of  food  products  below  pre- 
scribed standard  or  unfit  for  use,  see  note 
to  Nelsoil  V.  Minneapolis,  29  L.R.A.(N.S.) 
260. 

As  to  police  regulations  prescribing 
standard  quality  of  milk,  see  notes  to  St. 
Louis  V.  Liessing,  1  L.R.A.  (N.S.)  918,  and 
St.  Louis  V.  Grafeman  Dairy  Co.  1  L.R.A. 
(N.S.)   926. 

The  state  has  the  undoubted  power  to  re- 
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Messrs.  Hugh  A.  Meyers  and  C.  A. 
Christopherson,  for  appellant: 

A  state  can  regulate  as  to  how  a  harm- 
less and  valuable  commodity  can  be  sold 
therein,  but  it  cannot  prohibit;  and  any 
law  that  prohibits  its  sale  and  attempts  to 
punish  its  citizens  for  the  purchase  of  the 
same  must  necessarily  be  in  violation  of  the 
constitutional  provisions. 

Steiner  v.  Ray,  84  Ala.  93,  5  Am.  St.  Rep. 
332,  4  So.  172;  Chesapeake  &  0.  R.  Co.  y. 
Com.  106  Va.  297,  64  S.  E.  331 ;  Standard 
Oil  Co»  V.  State,  117  Tenn.  618,  10  L.R.A. 
(N.S.)  1016,  100  S.  W.  705;  l^orthwestern 
Nat.  L.  Ins.  Co.  v.  Riggs,  203  U.  S.  243,  51 
L.  ed.  168,  27  Sup.  Ct.  Rep.  126,  7  Ann.  Cas. 
1104;  BoBwell  V.  Security  Mut.  L.  Ins.  Co. 
119  App.  Div.  723,  104  N.  Y.  Supp.  130; 
McLean  v.  State,  81  Ark.  304,  126  Am.  St. 
Rep.  1037,  98  S.  W.  729,  11  Ann.  Cas.  72; 
Wester  v.  State,  147  Ala.  121,  41  So.  909; 
Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb.  37,  29 
Am.  Rep.  356;  United  States  v.  Lee,  100 
U.  S.  196,  27  L.  ed.  171;  Booth  v.  People. 
186  111.  43,  60  L.R.A.  762,  78  Am.  St.  Rep. 
229,  57  N.  E.  798 ;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29;  Chicago, 
B.  k  Q.  R.  Co.  V.  State,  47  Neb.  549,  41 
L.R.A.  481,  53  Am.  St.  Rep.  657,  60  N.  W. 
624;  State  v.  Scougal,  3  S.  D.  55,  15  L.R.A. 
477,  44  Am.  St.  Rep.  756,  51  N.  W.  858. 


Messrs.  S.  W.  Clark,  Attorney  General, 
George  J.  Dan  forth,  and  Alpha  F.  Orr 

for  respondent. 

McCoy,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  its  complaint  alleged 
that  it  has  Qever  sold,  or  offered  for  sale, 
within  the  state  of  South  Dakota,  any  lin- 
seed or  flaxseed  oil  purporting  to  be  pure 
or  labeled  as  such,  which  did  not  answer  the 
chemical  test  for  purity  as  recognized  in 
the  United  States  Pharmacopoeia,  unless  the 
sattie  complied  with  the  statute  of  this  state 
relative  to  adulterations  of  linseed  oil;  and 
that  plaintiff  has  never  sold,  or  offered  for 
sale,  any  linseed  oil,  representing  the  same 
to  be  pure,  which  was  not  pure  linseed  oil, 
and  which  was  not  labeled  as  required  by 
the  South  Dakota  statute.  That  plaintiff 
has  a  large  number  ot  customers  within 
this  state,  and  that  plaintiff  has  certain 
compounds  with  linseed  oil,  which  it  has 
extensively  offered  for  sale  to  its  said  cus- 
tomers, and  which  compounds  are  known 
and  labeled  as  follows :  "The  American  Lin- 
seed Oil  Co.,  Boiled  Oil,  with  Thinner  and 
Dryer  for  Conunercial  Purposes.  iThe  Ameri- 
can Linseed  Oil  Co.,  Raw  Linseed  Oil,  with 
Thinner  for  Commercial  Purposes."  The 
defendant,  the  food  and  dairy  commissioner 


quire  that  articles  offered  for  sale  shall 
answer  a  designated  standard  of  purity, 
where  it  is  clear  the  statute  is  designed  for 
the  better  preservation  and  promotion  of 
the  public  health,  or  is  directed  against 
frauds  resulting  from  the  sale  of  inferior 
articles. 

A  statute  prohibiting  the  sale  of  flaxseed 
or  linseed  oil  which  does  not  answer  the 
test  for  purity  recognized  by  the  United 
States  Pharmacopoeia,  unless  sold  under  its 
true  name,  is  within  the  police  power  of  the 
state.  State  v.  Holton,  148  Iowa,  724,  126 
N.  W.  1125;  State  v.  Williams,  93  Minn. 
.155,  100  N.  W.  641. 

Likewise  the  provision  prohibiting  the 
sale  of  flaxseed  or  linseed  oil  as  "boiled  lin- 
seed oil"  unless  the  same  shall  have  been 
put  in  its  manufacture  to  a  temperature  of 
225  degrees  Fahrenheit  is  within  the  police 
power  of  the  state.     Ibid. 

But  while  a  municipal  corporation,  under 
its  general* welfare  clause,  may  prohibit  the 
sale  of  ice  cream  which  is  adulterated,  or 
contains  any  deleterious  substance,  or  is 
otherwise  impure  or  unwholesome,  it  can- 
not arbitrarily  prescribe  that  i<^  cream 
containing  less  than  a  certain  percentage 
of  butter  fata  shall  not  be  sold  at  all,  where 
the  percentage  is  placed  so  high  .as  to  ex- 
clude the  sale  of  ice  cream  just  as  whole- 
some as  that  of  the  prescribed  percentage 
would  be.  Rigbers  v.  Atlanta,  7  Ga.  App. 
411,  66  S.  E.  991. 

Accordingly  it  was  held  in  the  above  case 
that  an  ordinance  providing  that  "icecream 
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sold  or  kept  for  sale  must  contain  at  least 
10  per  cent  butter  fats  for  fruit  ice  cream, 
and  12  per  cent  for  plain  ice  cream,"  was 
unreasonable,  especially  where  it  is  plain, 
from  the  ordinance  itself,  that  the  pre- 
scribed percentage  of  butter  fats  is  not  es- 
sential to  the  wholesomeness  of  milk  or 
milk  products,  for  as  to  milk  itself  there  is 
a  prescribed  percentage  of  3.6  per  cent  of 
butter  fats.    Ibid. 

The  court  said,  however,  in  the  above 
case  that  it  might  be  permissible  to  say 
that  the  term  "ice  cream,"  or  "standard 
ice  cream,"  or  "first-class  ice  cream,"  should 
relate  only  to  ice  cream  of  a  certain  pre- 
scribed richness,  and  that  those  desiring  to 
sell  ice  cream  of  poorer  quality  should,  ei- 
ther by  calling  it  under  somee  other  name, 
or  by  indicating  on  the  vessel  in  which  it  is 
delivered,  or  otherwise,  disclose  the  inferi- 
ority of  its  quality. 

In  a  prosecution  for  selling  vinegar  that 
is  below  the  standard  provided  by  statute, 
the  defendant  cannot  avail  himself  of  the 
objection  that  the  statute  is  unreasonable  in 
that  the  test  provided  is  arbitrary,  unscien- 
tific, and  not  calculated  to  protect  the  pub- 
lic health  against  spurious  vinegar,  since 
questions  as  to  public  policy  merely  are  ex- 
clusively for  the  legislature.  People  v. 
Worden  Grocer  Co.  118  Mich.  604,  77  N.  W. 
315. 

Nor  is  the  reasonableness  of  such  a  stat- 
ute a  question  of  fact  for  the  jury  to  de- 
termine from  expert  testimony.    Ibid. 

A.  L.  R. 
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of  the  state  of  South  Dakota,  acting  in  his 
official  capacity,  has  opposed  the  sale  and 
introduction  of  the  aforesaid  compounds  of 
linseed  oil  within  this  state,  and  has  un- 
lawfully and  without  authority  of  law  writ- 
ten and  advised  all  dealers  in  compounds 
of  the  aforesaid  nature  to  the  effect  that 
said  plaintiff  was  violating  the  provisions 
of  the  law,  and  advised  the  customers  of 
plaintiff  not  to  contract  for  or  sell  such 
compounds  of  plaintiff,  under  penalty  of 
prosecution;  and  that  plaintiff  on  account 
of  the  acts  of  defendant  has  been  deprived 
of  its  trade  in  said  linseed-oil  compounds 
within  this  state.  That  plaintiff,  with  a 
desire  to  eliminate  all  controversy  relative 
to  the  sale  of  such  compounds  within  this 
state,  began  labeling  said  compounds  as  fol- 
lows: "The  American  Linseed  Oil  Co.,  Raw 
Linseed  Oil,  with  Thinner  for  Commercial 
Purposes,  40  per  cent  Thinner  and  60  per 
cent  Linseed.  Tha  American  Linseed  Oil 
Co.,  Boiled  Linseed  Oil,  with  Thinner  and 
Dryer  for  Commercial  Purposes,  20  per  cent 
Dryer,  20  per  cent  Thinner,  60  per  cent  Lin- 
seed." That  said  compounds  thus  labeled 
were  offered  for  sale  within  this  state,  and 
defendant  immediately  thereafter  wrote  to 
and  advised  plaintiff's  customers  not  to  pur- 
chase said  compounds;  that  it  was  unlawful 
to  sell  the  same,  irrespective  of  how  labeled. 
That  defendant  still  continues  and  threatens 
to  advise  all  customers  and  dealers  to  refuse 
to  purchase  or  receive  from  plaintiff  linseed- 
oil  compounds  thus  labeled,  and  informing 
them  that,  if  defendant's  instructions  are 
not  complied  with,  they  will  be  subject  to 
criminal  pi-osecution.  That  on  account  of 
the  said  acts  of  defendant,  plaintiff  has  suf- 
fered irreparable  injury,  for  which  it  has 
no  adequfl^  remedy  at  law,  and  prays  for 
an  injunction  against  defendant.  To  this 
complaint  the  defendant  entered  a  general 
demurrer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained. 
•Plaintiff  appeals,  assigning  as  error  the  rul- 
ing and  judgment  of  the  court  sustain- 
ing such  demurrer. 

The  question  here  presented  involves  the 
construction  of  §§  2897-2899,  Rev.  Pol. 
(*ode,  relating  to  the  adulteration  and  sale 
of  linseed  oil.  Although  discussed  in  the 
briefs,  we  are  of  the  opinion  that  chapter 
196,  Laws  1907,  is  not  involved  in  this  case, 
as  that  chapter  seems  to  relate  solely  to 
mixed  paints,  and  not  to  linseed  oils.  Sec- 
tion 2897  is  as  follows:  "No  person,  firm, 
or  corporation  shall  manufacture  for  sale, 
or  offer  or  expose  for  sale  in  the  state, 
any  flaxseed  or  linseed  oil,  unless  the  same 
answers  a  chemical  test  for  purity  recog- 
nized^ in  the  United  States  Pharmacopoeia, 
or  anv  flaxseed  or  linseed  oil  as  'boiled  lin- 
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seed  oil,'  unless  the  same  shall  hafe  been 
put  in  its  manufacture  to  a  temperature  of 
two  hundred  and  twenty-five  degrees  Fahr- 
enheit." Section  2898  is  as  follows:  "No 
person,  firm,  or  corporation  shall  sell,  ex- 
pose, or  offer  for  sale  any  flaxseed  or  lin- 
seed oil  unless  it  is  done  under  its  true 
name,  and  each  tank  car,  tank,  barrel,  keg, 
or  any  vessel  of  such  oil  has  distinctly  and 
durably  painted,  stamped,  stenciled,  or  la- 
beled thereon  the  true  name  of  such  oil  in 
ordinary  bold-faced  capital  letters,  the 
words  'pure  linseed  oil  raw'  or  'pure  iinseed 
oil  boiled,'  and  the  name  and  address  of  the 
manufacturer  thereof."  Section  2899  pro- 
vides that  the  state  food  and  dairy  commis- 
sioner shall  be  charged  with  the  proper  en- 
forcement of  all  the  provisions  of  this  stat- 
ute. The  plain  English  purport  of  these 
sections  of  the  statute  is  that  it  is  unlaw- 
ful to  sell  or  offer  for  sale  anv  form  of 
linseed  oils  unless  the  same  are  up  to  the 
standard  of  purity  prescribed  by  §  2897, 
and  which  must  be  labeled  pure  linseed  oil 
under  §  2898.  The  sale  of  any  lower  grade 
would  be  deemed  adulterated  and  within 
the  statutory  prohibition.  The  statute  fixes 
a  standard  of  purity  and  a  method  of  label- 
ing the  same. 

The  appellant  contends  that  this  statute 
is  invalid  and  unconstitutional  because  not 
within  the  proper  police  power  of  the  state. 
We  are  of  the  view  that  this  position  is  not 
well  taken.  Statutes  prohibiting  the  sale 
of  commodities  in  common  use  are  frequent. 
Tiedeman's  Limitations  of  Police  Power, 
p.  207,  said:  "A  regulation,  whatever  may 
be  its  character,  which  is  instituted  for  the 
purpose  of  preventing  injury  to  the  public, 
and  which  does  tend  to  furnish  the  desired 
protection,  is  clearly  constitutional.  .  .  . 
But  where  there  is  no  danger  of  injury  to 
the  public,  it  is  difficult  to  determine  how 
far  the  state  may  by  its  police  regulations 
attempt  to  protect  private  individuals 
against  each  other's  frauds.  A  fraud  is,  of 
course,  a  trespass  upon  another's  private 
rights,  and  can  always  be  punished  when 
committed.  It  is  therefore'  but  rational  to 
suppose  that  the  state  may  institute  any 
reasonable  preventive  remedy,  when  the  fre- 
quency of  the  frauds,  or  the  difficulty  expe- 
rienced in  circumventing  them,  is  so  great 
that  no  other  means  will  prove  efficacious." 
Laws  prescribing  weights  and  measures,  reg- 
ulating bank  deposits  and  inspection  there- 
of, regulating  the  sale  of  fertilizer,  sale  of 
linseed  oil,  and  many  others,  are  illustra- 
tive of  this  exercise  of  police  power,  where 
the  public  health,  safety,  morals,  and  the 
like  are  not  involved,  and  are  held  to  be 
within  proper  police  power,  and  not  in  con- 
travention of  any  constitutional  right. 

In  People  v.  Wagner,  86  Mich.  694,  13 
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L.R.A;  286,  24  Am.  St.  Rep.  141,  49  N.  W. 
609,  the  court,  in  construing  a  statutory' 
regulation  fixing  the  weight  of  bread  loaves, 
said:  "The  state  may  institute  anj  rea- 
sonable preventive  remedy  when  the  fre- 
quency of  the  frauds,  or  the  difficulty  ex- 
perienced by  individuals  in  circumventing 
them,  is  so  great  that  no  other  means  will 
prove  efficacious.  .  .  .  The  police  power 
of  a  state  is  not  confined  to  regulations 
looking  to  the  preservation  of  life,  health, 
good  order,  and  decency.  Laws  providing 
for  the  detection  and  prevention  of  impo- 
sitions and  fraud,  as  a  general  proposition, 
are  free  from  constitutional  objection." 
"Bread  is  an  article  of  general  consump- 
tion. It  is  usually  sold  by  the  loaf.  .  .  . 
Each  transaction  involves  but  a  few  pennies, 
although  the  number  of  individual  transac- 
tions in  a  large  city  reaches  each  day  into 
thousands,  and  the  opportunities  for  fraud 
are  frequent.  It  would  be  practically  im- 
possible to  prevent  fraud  in  the  saJe  of 
short-weight  loaves  if  the  matter  was  left 
to  the  ordinary  legal  remedies  afforded  the 
individual  consumer  for  fraud  or  deceit. 
The  amount  involved  would  not  justify  a  re- 
sort to  litigation." 

The  case  of  State  v.  Williams,  93  Minn. 
165,  100  N.  W.  641,  is  an  identical  case  with 
the  case  at  bar  in  the  principle  involved, 
under  practically  an  identical  statute 
agains  the  adulteration  of  linseed  oil.  In 
this  case  the  defendant,  Williams,  was 
prosecuted  for  selling  linseed  oil  below  the 
statutory  standard;  and  the  court  held 
that  the  statutory  regulation  prohibiting 
sales  of  linseed  oil,  unless  the  same  an- 
swered a  chemical  test  for  purity  recognized 
in  the  United  Stjates  Pharmacopoeia,  was 
clearly  within  the  police  power,  and  not  in 
violation  of  the  constitutional  sanction.  In 
rendering  this  decision  the  court,  among 
other  things,  said:  "We  may  readily  apply 
our  common  knowledge  of  the  fact  tiiat  the 
principal  purposes  of  the  statute  were  to 
protect  the  public  by  police  regulation 
against  the  adulteration  of  the  commodity, 
by  intrusion  into  either  the  raw  or  boiled 
material  of  mineral  substances  the  effect 
of  which  in  its  use  would  be  an  imposition 
upon  the  consumers;  and  it  was  to  miti- 
gate and  protect  against  this  evil,  which 
was  within  legislative  information,  which 
was  the  purport  of  both  laws." 

In  Steiner  v.  Ray,  84  Ala.  93,  6  Am.  St. 
Rep.  332,  4  So.  172,  cited  by  defendant,  it  is 
held  that  a  statute  regulating  the  sale  of 
commercial  fertilizer,  when  the  controlling 
purpose  is  to  guard  the  agricultural  public 
against  spurious  and  worthless  compounds 
sometimes  sold  as  fertilizer,  and  to  furnish 
buyers  cheap  and  reliable  means  of  proving 
the  fraud  and  deception,  should  such  be 
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attempted,  is  clearly  constitutional.  While 
the  statute  referred  to  in  this  case  did  not 
attempt  to  fix  a  standard  of  purity,  and 
only  related  to  the  labeling  and  tagging, 
still  this  case  shows  that  the  subject  of  sale 
of  commercial  fertilizer  was  within  proper 
police  power  of  the  state.  When  a  subject  is 
within  proper  police  power,  it  is  for  the  leg- 
islature to  say  what  the  remedy  shall  be. 
Some  states  take  one  course  and  some  an- 
other;  and,  unless  the  legislation  comes  in 
conflict  with  some  constitutional  provision, 
the  law  will  be  held  valid.  Tiedeman,  Pol. 
Power,  pp.  1-16,  Cooley.  Const.  Lim.  p. 
706;  St.  Louis  v.  Liessing,  190  Mo.  464,  1 
L.R.A.(N.S.)  918,  109  Am.  St.  Rep.  774,  89 
S.  W.  611,  4  Ann.  Cas.  112.  It  is  generally 
held  constitutional  for  the  legislature  to  fix 
the  standard  of  purity  of  articles  Within  po- 
lice regulation,  and  prohibit  sales  not  with- 
in the  standard  thus  fixed.  Many  of  the 
statutes  prescribe  a  sti^dard  of  quality  for 
particular  urtides;  and  a  failure  to  main- 
tain the  standard  is  deemed  to  constitute 
adulteration,  regardless  of  the  question 
whether  anything  has  been  actually  added 
to  or  taken  from  the  thing  sold.  2  Enc.  L. 
A,  P.  p.  253,  and  note  8;  Com.  v.  Bowers, 

140  Mass.  483,  5  N.  E.  469;  Com.  t.  Keenan, 
139  Mass.  193,  29  N.  E.  477;  Com.  v.  Tobias, 

141  Mass.  129,  6  N.  E.  217;  People  v.  Bosch, 
129  App.  Div.  660,  114  N.  Y.  Supp.  65; 
State  ex  rel.  Smith  t.  Smith,  69  Ohio  St. 
196,  68  N.  E.  1044;  State  v.  Smyth,  14  R.  I. 
100,  61  Am.  Rep.  344;  State  ex  rel.  Bar- 
ker V.  Luther,  20  R.  I.  472,  40  Atl.  9.  The 
reasonableness  of  the  statutory  standard 
is  not  open  to  inquiry  on  the  trial,  as  it  is 
within  the  legislative  discretion.  St.  Louis 
V.  Liessing,  supra;  People  v.  Cipperly,  101 
N.  Y.  634,  4  N.  E.  107.  It  is  held  constitu- 
tional to  fix  the  standard  of  purity  as  that 
recognized  in  the  United  States  Pharmaco- 
poeia, and  any  article  which  does  not  come 
up  to  that  standard  is  deemed  adulterated. 
State  V.  Hutchinson,  56  Ohio  St.  82,  46  N. 
E.  71 ;  State  6d.  of  Pharmacy  v.  Gasau,  12^ 
App.  Div.  803,  107  N.  Y.  Supp.  409;  State  T. 
Williams,  supra. 

It  is  further  contended  by  appellant  that 
labeling  the  compound  "40  per  cent  thinner 
and  60  per  cent  linseed"  does  not  tend  to 
defraud,  and  that  the  purchaser  knows  just 
what  he  is  purchasing,  and  that  the  statute 
cannot  be  made  to  relate  to  such  compounds 
so  labeled.  For  various  reasons  we  are  of 
the  opinion  that  this  position  is  untenable. 
In  the  first  place  the  statute  provides  the 
only  method  of  labeling  linseed  oils.  If  the 
statute  in  question  is  properly  within  the 
police  power,  it  is  unlawful  to  sell  the  com- 
pound, no  matter  how  labeled.  Again,  the 
labeling  of  linseed-oil  compounds  "40  per 
cent  thinner  and  60  per  cent  linseed," 


1910. 


AMERICAN  LINSEED  OIL  CO.  v.  WHEATON. 


153 


set  out  in  the  eomplaint,  does  not  inform  the 
purchasing  consumer  'what  he  is  buying,  or 
relieve  the  transactibn  from  the  taint  of 
fraud  and  deception.    The  consumer  is  not 
notified  by  such  label  of  what  the  "40  per 
cent  thinner"  is  composed,  and  therein  lies 
the  opportunity  for  fraud  and  deception, 
the  term  "thinner"  is  a  very  general  term, 
and  might  be  made  to  cover  a  multitude  of 
evils;    it  might  be  composed   of  gasolene, 
kerosene,  turpentine,   or   any   other   cheap 
fluid  that  would  readily  mix  with  linseed 
oil,  any  of  which  could  be  sold  to  the  ordi- 
nary consumer,  and  he  would  be  none  the 
wiser  until  the  paint  on  his  building  began 
to  peel  off  and  prematurely  fade.    The  fact 
that  the  ingredient  used  as  thinner  was  ab- 
solutely harmless,  and  not  at  all  injurious, 
would  not  prevent  the  article  sold  from  be- 
ing classed  adulterated  and  within  the  stat- 
utory prohibition,  where  such  article  did  not 
eome  up  to  the  standard  of   purity   pre- 
scribed by  the  statute.    Of  course  there  is  a 
difference  in  statutes.     Where  the  statute 
^1068  a  standard  of  purity,  everything  below 
the  standard  is  deemed  adulterated,  whether 
anything  injurious  has  been  added  or  not: 
but,  where  the  statute  is  aimed  only  at  the 
admixture  of  poisonous  and  injurious  ingre- 
dients, it  is  then  necessary  that  something 
injurious  be  added  to  make  the  mixture  un- 
lawful, or  within  the  statute.    2  Enc.  L.  & 
P.   260.     Thus   it  has  been  held  that  the 
adding  of  pure  water  to  milk  constitutes  an 
adulteration    where    the    statute    fixes    a 
standard  of  purity,  and  it  is  also  held  that 
where  nothing  at  all  has  been  added,  the  ar- 
ticle is  deemed  adulterated  where  it  does 
not  come  up  to  the  standard  fixed  by  the 
statute.    St.  Louis  v.  Liessing,  190  Mo.  461, 
1  L.R.A.(N.S.)   918,  109  Am.  St.  Rep.  774, 
SO  8.  W.  611,  4  Ann.  Cas.  112;  People  v. 
Cipperly,  101  N.  Y.  634,  4  N.  E.  107;  State 
v.  Smyth,  14  R.  I.  100,  51  Am.  Rep.  344; 
State  V.  Schlenker,  112  Iowa,  642,  51  L.R.A. 
347,  84  Am.  St.  Rep.  360,  84  N.  W.  698;  1 
Cyc.  942. 

The  plain  object  of  the  statute  under  con- 
sideration is  to  prevent  the  possibility  of 
frauds  and  impositions  that  would  natural- 
ly arise  from  permitting  the  sale  of  adul- 
terated linseed  oil, — in  preventing  frauds 
resulting  from  the  sale  of  an  inferior  arti- 
cle for  a  price  which  entitles  the  purchaser 
to  an  article  up  to  the  standard.  Statutes 
enacted  for  such  purposes  are  generally  held 
constitutional  and  within  the  proper  scope 
of  the  police  power.  2  Enc.  L.  &  P.  p.  253. 
The  reason  for  placing  such  statutes  within 
the  police  power  seems  to  be  the  impracti- 
cability and  almost  utter  impossibility  of  de- 
tecting the  fraud  by  ordinary  means,  and  the 
impracticability  of  the  remedy  afforded  the 
consumer  in  circumventing  the  fraud  prac- 
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tised  upon  him  by  ordinary  methods.  The 
adulteration  of  oil  is  not  easily  detected. 
Resorting  to  common  knowledge,  even  an  ex- 
pert in  such  oils  could  not  distinguish  be- 
tween pure  and  adulterated,  and  determine 
the  extent  of  the  fraud  by  ordinary  obser- 
vation; it  would  take  some  chemical  analy- 
sis. Sixty  barrels  of  pure  linseed  oil  mixed 
with  40  barrels  of  gasolene  or  kerosene  thin- 
ner sold  as  100  barrels  of  raw-oil  compound, 
for  approximately  the  same  price  as  pure 
oil,  at  retail,  to  consumers  in  less  than  bar- 
rel quantities, — ^the  opportunity  to  detect 
the  fraud,  or  the  extent  thereof,  thus  prac- 
tised upon  the  individual  consumer,  would 
ordinarily  be  out  of  the  question.  It  would 
be  practically  impossible  to  prevent  such  a 
fraud  in  the  sale  of  such  compounds  if  the 
matter  was  left  to  the  ordinary  legal  reme- 
dies afforded  the  individual  consumer  for 
fraud  and  deceit.  The  amount  involved 
would  not  justify  a  resort  to  litigation  by 
the  individual.  It  is  the  opportunity  afford- 
ed to  commit  such  frauds  and  impositions, 
and  the  difficulty  that  would  be  experienced 
in  detecting  and  circumventing  them,  that 
brings  the  statute  in  question  within  the 
proper  police  power.  The  legislative  mind 
evidently  was  informed  and  had  these  ob- 
jects in  view.  Therefore  we  are  clearly  of 
the  opinion  that  the  statute  in  question 
fixing  a  standard  of  purity  for  linseed  oil 
is  properly  within  the  police  power,  and 
that  defendant  was  acting  within  his  au- 
thority as  a  public  officer  charged  with  the 
enforcem'ei^  of  the  statute.  The  plaintiff 
not  having  shown  its  oil  compounds  up  to 
the  standard  prescribed  by  the  statute,  the 
demurrer  to  the  complaint  was  properly 
sustained. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Petition  for  rehearing  denied. 


UNITED  STATBS  SUPRBMS  COURT. 

J.  L.  MURPHY,  PUT.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  CALIFOR- 
NIA. 

(225  U.  S.  623,  56  L.  ed.  1229,  32  Sup.  Ct. 

Rep.  697.) 

Constitutional    law  <—  police    power  <— 
prohibiting  billiard  or  pool  rooms. 

1.  The  police  power  of  a  state  justifies  a 
municipal  ordinance  prohibiting  the  keep- 
ing of  billiard  or  pool  tables  for  hire  or 
public  use,  but  permitting  hotel  keepers  to 
maintain  a  billiard  or  pool  room  in  which 
their  regular  and  registered  guests  may 
play. 
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Same  —  due  process  of  law  —  property 
rle^hts. 

2.  The  proprietor  of  an  Existing  billiard 
and  pool  room  is  not  deprived  of  his  prop- 
erty without  due  process  of  law,  contrary 
to  U.  S.  Const.  14th  Amend.,  by  the  passage 
of  a  municipal  ordinance  prohibiting  the 
keeping  of  billiard  or  pool  tables  for  hire 
or  public  use. 

Same  —  equal  protection  of  the  laws. 

3.  A  municipal  ordinance  prohibiting  the 
keeping  of  billiard  or  pool  tables  for  hire 
or  public  use  does  not  deny  the  equal  pro- 
tection of  the  laws  because  hotel  keepers 
are  permitted  to  maintain  a  billiard  or  pool 
room  in  which  their  regular  and  registered 
guests  may  play. 

Statutes  —  who  may  assail  validity. 

4.  Only  hotel  keepers  having  less  than 
twenty-five  bedrooms  are  in  a  position  to 
assail  the  validity  of  a  discrimination  made 
in  favor  of  larger  hotels  by  a  municipal 
ordinance  forbidding  the  keeping  of  billiard 
or  pool  tables  for  hire  or  public  use,  but 
permitting  hotel  keepers  having  twenty-five 
or  more  bedrooms  to  maintain  a  billiard 
or  pool  room  in  which  their  regular  and 
registered  guests  may  play. 

(June  7,  1912.) 

ERROR  to  the  Superior  Court  for  Los 
Angeles  County  in  the  State  of  Califor- 
nia to  review  a  judgment  affirming  a  judg- 
ment of  the  Recorder's  Court  of  the  City 
of  South  Pasadena  convicting  defendant  of 
keeping  billiard  and  pool  tables  for  hire  or 
public  use  contrary  to  the  provisions  of  an 
ordinance.     Affirmed.  ^ 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  S.  Austrian  and  Jjevy 
Mayer,  for  plaintiff  in  error: 

The  police  power  may  be  exercised  to 
protect  the  public  health,  morals,  safety, 
and  the  general  welfare;  but  it  is,  at  all 
times,  subject  to  the  constitutional  limita- 
tions that  it  may  not  arbitrarily  take  away 
the  lawful  rights  of  a  citizen. 

Lawton  v.  Steele,  152  U.  S.  133.  137,  38 
L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  558,  46  L.  ed.  679,  689,  22  Sup.  Ct.  Rep. 
431;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  10G4;  Chicago,  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  592,  593, 

Note. —  As  to  power  of  municipal  cor- 
poration to  declare  particular  kinds  of 
amusement  nuisances  per  se,  see  note  to  Re 
Jones,  31  L.R.A.(N.S.)  548. 

Upon  the  question  who  may  raise  objec- 
tion that  a  statute  contains  an  unconstitu- 
tional discrimination,  see  note  to  Piigh  v. 
Pugh,  32  L.R.A.(N.S.)  954,  and  later  case, 
Feeney  v.  Comptroller,  38  L.R.A.(N.S.) 
1139. 
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60  L.  ed.  596,  609,  610,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175. 

If  a  business  may  \}e  so  conducted  as  to 
be  harmful  to  the  public  welfare,  but  is  not 
necessarily  so,  the  legislature,  under  its 
police  power,  may  regulate,  but  it  cannot 
prohibit,  such  business. 

Lawton  v.  Steele,  152  U.  S.  133,  137,  38 
L.  ed.  386,  388,  14  Sup.  Ct.  Rep.  499;  Con- 
nolly T.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  558,  46  L.  ed.  679,  689,  22  Sup.  Ct. 
Rep.  431;  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18; 
\ick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  200  U.  S.  661,  692, 
593,  50  L.  ed.  696,  609,  610,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  160,  154,  41  L.  ed.  666,  667, 
17  Sup.  Ct.  Rep.  256;  Lochner  v.  New 
York,  198  U.  S.  45,  60,  49  L.  ed.  937,  942, 
26  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
State  V.  Hall,  32  N.  J.  L.  159;  Pfingst  v. 
Senn,  94  Ky.  656,  21  L.R.A.  669,  23  S.  W. 
358;  State  ex  rel.  McMonies  v.  McMonies, 
75  Neb.  443,  106  N.  W.  454;  Zanone  v. 
Mound  City,  103  III.  558. 

Even  if  an  ordinance  prohibiting  all  bil- 
liard and  pool  rooms  were  valid,  the  present 
ordinance  is  unconstitutional,  in  that  it  con- 
fers privileges  and  immunities  on  some 
citizens  which  it  denies  to  others;  and  the 
distinctions  and  classification  sought  to  be 
drawn  by  the  ordinance  are  arbitrary,  are 
not  based  on  natural  grounds  of  reasonable- 
ness or  public  policy,  and  do  not  tend  to 
promote  the  public  welfare. 

Lake  Shore  A  M.  S.  R.  Co.  t.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
565;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  558,  663,  46  L.  ed.  679,  689,  691, 
22  Sup.  Ct.  Rep.  431;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  79,  112,  46  L.  ed.  92,  109,  22  Sup. 
Ct.  Rep.  30;  Re  Yot  Sang,  76  Fed.  983; 
Nichols- V.  Walter,  37  Minn.  271,  33  N.  W. 
800 ;  State  ex  rel.  McCue  v.  Ramsey  County, 
48  Minn.  236,  31  Am.  St.  Rep.  650,  51  N. 
W.  112;  Lappin  v.  District  of  Columbia, 
22  App.  D.  C.  78;  Fiscal  Ct.  v.  F.  &  A  Cox 
Co.  132  Ky.  738,  21  L.R.A.(N.S.)  83,  117 
S.  W.  296*:  Bailey  v.  People,  190  III.  37, 
54  L.R.A.  838,  83  Am.  St.  Rep.  116,  60 
N.  E.  98:  Yick  Wo  v.  Hopkins.  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Gulf,  C.  &  S  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  155.  159,  165,  41  L.  ed.  606,  668,  669, 
671,  17  Su|i.  Ct.  Rep.  255;  People  ex  rel. 
Tyroler  v.  Warden,  157  N.  Y.  116,  43  L.R.A. 
264,  68  Am.  St.  Rep.  763,  61  N.  E.  1006; 
Royd  V.  Frankfort,  117  Kv.  199,  111  Am. 
St.  Rep.  240,  77  S.  W.  669/ 


1012. 


MURMY  V.  1>E0PLE. 


155 


Meesn.    John    B.    Carson    and    Uynn  i 

Helm,  for  defendant  in  erroc: 

Municipalities  in  the  state  of  California, 
in  the  exercise  of  the  police  power  con- 
ferred upon  them  by  §  11,  article  11,  of  tbf 
Constitution  of  California,  may  either  regu- 
late or  prohibit,  and  under  such  power 
they  may  prohibit  a  thing  which  is  not  a 
nuisance  per  ae. 

Odd  Fellows'  Cemetery  Asso.  v.  San  Fran- 
cisco, 140  Cal.  226,  73  Pac.  987;  Ex  parte 
Murphy,  8  Cal.  App.  440,  97  Pac.  199;  Ex 
parte  Lacey,  108  Cal.  326,  38  L.R.A.  640, 
49  Am.  St  Rep.  93,  41  Pac.  411. 

The  ordinance  prohibits  the  public  pool 
and  billiard  business,  making  no  excep- 
tions; hence  it  is  not  discriminative  or 
class  legislation. 

£x  parte  Christensen,  85  Cal.  208,  24  Pac. 
747;  Ex  parte  Murphy,  8  Cal.  App.  440, 
97  Pac.  199,  156  Cal.  322,  100  Pac.  1134; 
Ex  parte  Koser,  60  Cal.  177;  Goytino  v. 
McAleer,  4  Cal.  App.  655,  88  Pac.  991; 
People  ex  rel.  Schwab  v.  Grant,  126  N.  Y. 
473,  27  N.  E.  964;  Sonora  v.  Curtin,  137 
Cal.  587,  70  Pac.  674;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  61  C.  C. 
A.  91,  126  Fed.  29;  Otis  v.  Parker,  187  U.  S. 
606,  47  L.  ed.  323,  23  Sup.  Ct.  Rep.  168; 
Ex  parte  Tuttle,  91  Cal.  589,  27  Pac.  933; 
State  V.  Williams  (State  v.  Thompson)  160 
Mo.  333,  54  L.R.A.  950,  83  Am.  St.  Rep. 
468,  60  S.  W.  1077;  Re  Kelso,  147  Cal.  609, 
2  L.R.A.(N.S.)  796,  109  Am.  St.  Rep.  176, 
82  Pac.  241;  Ex  parte  Haskell,  112  Cal.  412, 
32  L.R.A.  527,  44  Pac.  725. 

Mr.  Justice  liamar  delivered  the  opinion 
of  the  court: 

In  1908  the  city  of  South  Pasadena,  Cali- 
fornia, in  pursuance  of  police  power  con- 
ferred by  general  law,  passed  an  ordinance 
which  prohibited  any  person  from  keeping 
or  maintaining  any  hall  or  room  in  which 
billiard  or  pool  tables  were  kept  for  hire 
or  public  use,  provided  it  should  not  be 
construed  to  prevent  the  proprietor  of  a 
hotel  using  a  general  register  for  guests, 
and  having  twenty-five  bedrooms  and  up- 
wards, from  maintaining  billiard  tables  for 
the  use  of  regular  guests  only  of  such  hotel, 
in  a  room  provided  for  that  purpose. 

The  plaintiff  in  error  was  arrested  on  the 
charge  of  violating  this  ordinance.  His  ap- 
plication for  a  writ  of  habeas  corpus  was 
denied  by  the  court  of  appeals  and  supreme 
court  of  the  state.  Ex  parte  Murphy,  8 
Cal.  App.  440,  97  Pac.  199,  155  Cal.  322, 
100  Pac.  1134.  Thereafter  the  case  came 
on  for  trial  in  the  recorder's  court,  where 
the  defendant  testified  that,  at  a  time  when 
there  was  no  ordinance  on  the  subject,  he 
had  leased  a  room  in  the  business  part  of 
the  citv,  and  at  large  expense  fitted  it  up 
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with  the  necessary  tables  and  equipments; 
that  the  place  was  conducted  in  a  peaceable 
and  orderly  qianner;  that  no  betting  or 
gambling  or  unlawful  acts  of  any  kind  were 
permitted;  and  "that  there  was  nothing  in 
the  conduct  of  the  business  which  had  any 
tendency  to  immorality,  or  could  in  the 
least  affect  the  health,  comfort,  safety,  or 
morality  of  the  community  or  those  who 
frequented  said  place  of  business."  This 
evidence  was,  on  motion,  excluded,  and  testi- 
mony of  other  witnesses  to  the  same  effect 
was  rejected. 

The  defendant  was  found  guilty  and  sen- 
tenced to  pay  a  fine,  or,  in  default  thereof, 
to  be  imprisoned  in  the  county  jail.  The 
conviction  was  affirmed  by  the  superior 
court  of  the  county,  the  highest  court  to 
which  he  could  appeal.  The  case  was  then 
brought  here  by  writ  of  error,  the  plaintiff 
contending  that  the  ordinance  violated  the 
provisions  of  the  14th  Amendment,  claim- 
ing, in  the  first  place,  that  in  preventing 
him  from  maintaining  a  billiard  hall  it 
deprived  him  of  the  right  to  follow  an  occu- 
pation that  is  not  a  nuisance  per  se,  and 
which  therefore  could  not  be  absolutely  pro- 
hibited. 

The  14th  Amendment  protects  the  citizen 
in  his  right  to  engage  in  any  lawful  busi- 
ness, but  it  does  not  prevent  legislation  in- 
tended to  regulate  useful  occupations  which, 
because  of  their  nature  or  location,  may 
prove  injurious  or  offensive  to  the  public. 
Neither  does  it  prevent  a  municipality  from 
prohibiting  any  business  which  is  inherent- 
ly vicious  and  harmful.  But, -between  the 
useful  business  which  may  be  regulated  and 
the  vicious  business  which  can  be  prohibited 
lie  many  nonuseful  occupations  which  may 
or  may  not  be  harmful  to  the  public,  ac- 
cording to  local  conditions,  or  the  manner 
in  which  they  are  conducted. 

Playing  at  billiards  is  a  lawful  amuse- 
ment; and  keeping  a  billiard  hall  is  not, 
as  held  by  the  supreme  court  of  Caifornia 
on  plaintiff's  application  for  habeas  corpus, 
a  nuisance  per  se.  But  it  may  become  such ; 
and  the  regulation  or  prohibition  need  not 
be  postponed  until  the  evil  has  become 
flagrant. 

That  the  keeping  of  a  billiard  hall  has  a 
harmful  tendency  is  a  fact  requiring  no 
proof,  and  incapable  of  being  controverted 
by  the  testimony  of  the  plaintiff  that  his 
business  was  lawfully  conducted,  free  from 
gaming  or  anything  which  could  affect  the 
morality  of  the  community  or  of  his  pa- 
trons. The  fact  that  there  had  been  no 
disorder  or  open  violation  of  the  law  does 
not  prevent  the  municipal  authorities  from 
taking  lej]fi8lat]ve  notice  of  the  idleness  and 
other  evils  which  result  from  the  mainte- 
nance of  a  resort  where  it  is  the  business 
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of  one  to  stimulate  others  to  play  beyond 
what  18  proper  for  legitimate  recreation. 
The  ordinance  is  not  aimed  at  the  game, 
but  at  the  place;  and  where,  in  the  exercise 
of  the  police  power,  the  municipal  authori- 
ties determine  that  the  keeping  of  such  re- 
sorts should  be  prohibited,  the  courts  can- 
not go  behind  their  finding  and  inquire  into 
local  conditions,  or  whether  the  defendant's 
hall  was  an  orderly  establishment,  or  had 
been  conducted  in  such  manner  as  to  pro- 
duce the  evils  sought  to  be  prevented  by  the 
ordinance.  As  said  in  Booth  v.  Illinois, 
184  U.  S.  425,  429,  46  L.  ed.  623,  626.  22 
Sup.  Ct.  Rep.  426:  "A  calling  may  not  in 
itself  be  immoral,  and  yet  the  tendency  of 
what  is  generally  or  ordinarily  or  often 
done  in  pursuing  that  calling  may  be  to- 
wards that  which  is  admittedly  immoral  or 
pernicious.  If,  looking  at  all  the  circum- 
stances that  attend,  or  which  may  ordinari- 
ly attend,  the  pursuit  of  a  particular  call- 
ing, the  state  thinks  that  certain  admitted 
evils  cannot  be  successfully  reached  unless 
that  calling  be  actually  prohibited,  the 
courts  cannot  interfere,  unless,  looking 
through  mere  forms  and  at  the  substance 
of  the  matter,  they  can  say  that  the  statute 
enacted  professedly  to  protect  the  public 
morals  has  no  real  or  substantial  relation 
to  that  object,  but  is  a  clear,  unmistakable 
infringement  of  rights  secured  by  the  fun- 
damental law." 

Under  this  principle  ordinances  prohibit- 
ing the  keeping  of  billiard  halls  have  many 
times  been  sustained  by  the  courts.  Tanner 
V.  Albion,  6  Hill,  121,  40  Am.  Dec.  337; 
Tarkio  ▼.  Cook,  120  Mo.  1,  41  Am.  St  Rep. 
678,26  S.  W.  202;  Clearwater  ▼.  Bowman, 
72  Kan.  92,  82  Pac.  626;  Corinth  t.  Crit- 
tenden, 94  Miss.  41,  47  So.  625;  Cole  v. 
Culbertson,  86  Neb.  160,  126  N.  W.  287; 
Re  Jones,  4  Okla.  Crim.  Rep.  74,  31  L.R.A. 
(N.S.)  648,  140  Am.  St.  Rep.  666,  109  Pac. 
670. 

Indeed,  such  regulations  furnish  early 
instances  of  the  exercise  of  the  police  power 
by  cities.  For  Lord  Hale  in  1672  (Rex  v. 
Hall,  2  Keble,  846)  upheld  a  municipal  by- 
law against  keeping  bowling  alleys,  because 
of  the  known  and  demoralizing  tendency  of 
such  places.       • 

Under  the  laws  of  the  state,  South  Pasa- 
dena was  authorized  to  pass  this  ordinance. 
After  its  adoption,  the  keeping  of  billiard 
or  pool  tables  for  hire  was  unlawful,  and 
the  plaintiff  in  error  cannot  be  heard  to 
complain  for  the  money  loss  resulting  from 
having  invested  his  property  in  an  occupa- 
tion which  was  neither  protected  by  the 
state  nor  the  Federal  Constitution,  and 
which  he  was  bound  to  know  could  law- 
fully be  regulated  out  of  existence. 

There  is  no  merit  in  the  contention  that 
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he  was  denied  the  equal  protection  of  the 
law  because,  .while  he  was  prevented  from 
so  doing,  the  owners  of  a  certain  class  of 
hotels  were  permitted  to  keep  a  room  in 
which  guests  might  play  at  the  game.  If, 
as  argued,  there  is  no  reasonable  basis  for 
making  a  distinction  between  hotels  with 
twenty-five  rooms  and  those  with  twenty- 
four  rooms  or  less,  the  plaintiff  in  error 
is  not  in  position  to  complain,  because,  not 
being  the  owner  of  one  of  the  smaller  sort, 
be  does  not  suffer  from  the  alleged  dis- 
crimination. 

There  is  no  contention  that  these  provi- 
sions permitting  hotels  to  maintain  a 
room  in  which  their  regular  and  registered 
guests  might  play  were  evasively  inserted, 
as  a  means  of  permitting  the  proprietors 
to  keep  tables  for  hire.  Neither  is  it  claimed 
that  the  ordinance  is  being  unequally  en- 
forced. On  the  contrary,  the  city  trustees 
are  bound  to  revoke  the  permit  granted  to 
hotels  in  case  it  should  be  made  to  appear 
that  the  proprietor  suffered  his  rooms  to 
be  used  for  playing  billiards  by  other  than 
regular  guests.  If  he  allowed  the  tables 
to  be  used  for  hire,  he  would  be  guilty  of  a 
violation  of  the  ordinance,  and,  of  course, 
be  subject  to  prosecution  and  punishment 
in  the  same  way,  and  to  the  same  extent^  as 
the  defendant. 

Affirmed. 


OAIilFORNIA  SUPREBIE  OOURT. 

(In  Banc.) 

FRANCES  AUGUSTA  JUDD,  Respt., 

T. 

ARTHUR  LETTS,  Appt. 

(158  Cal.  369,  111  Pac  12.) 

Employer's  liability  —  departments  of 
service  —  statutory  construction. 

1.  A  statute  providing  that  an  employer 
shall  be  liable  for  injury  to  his  employee 

Note,  —  Operator  of  elevator  or  other 
Jioisting  apparatus  as  feUow  servant 
of  other  employees  of  the  establish- 
ment. 

As  to  common  employment,  apart  from 
statute,  where  there  is  no  question  as  .to 
vice  principalship,  see  note  to  Sofield  v. 
Gufifgenheim  Smelting  Co.  60  L.R.A.  417. 

Upon  the  general  question  as  to  who  are 
vice  principals,  see  notes  to  Stevens  v. 
Chamberlin,  61  L.R.A.  613,  and  Lafayette 
Bridge  Co.  v.  Olsen,  54  L.RA.  34. 

It  is  to  be  noted  that  this  note  has  to 
do  solely  with  the  question  presented  in 
the  first  of  the  above-cited  notes,  as  in  no 
case  has  it  been  suggested  that  an  elevator 
operator  is  in  any  sense  of  the  word  a  vice 
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when  it  reaulta  from  the  negligence  of  a 
coemployee  in  another  department  of  labor 
from  that  of  the  employee  injured,  or  em- 
ployed upon  a  machine,  railroad  train, 
switch  signal  point,  locomotive  engine,  or 
other  appliances  than  that  upon  which  the 
employee  injured  is  employed,  or  who  is 
charged  with  despatching  trains,  or  the 
operation  of  any  mine,  factory,  machine 
shop,  or  other  industrial  establishment, 
does  not  limit  the  liability  to  persons 
operating  railroads,  machines,  factories, 
machine  shops,  and  other  industrial  estab- 
lishments, but  applies  to  all  business  enter- 
prises having  dinerent  departments  of  serv- 
ice. 

Same  —  eleTator   operator   and   sales- 
woman. 

2.  The    operator  of  the   elevator   and   a 
saleswoman  in  the  ladies'  suit  department 


of  a  department  store  are  in  different  de- 
partments of  labor  within  the  meaning  of  a 
statute  rendering  the  common  employer  lia- 
ble for  injury  to  one  employee  through  the 
negligence  of  another  who  is  engaged  in 
another  department  of  labor  from  that  of 
the  employee  injured. 

Evidence  —  departments     of    labor  — 
prejudice. 

3.  The  admission  of  evidence  to  the  ef- 
fect that  there  were  several  departments  in 
defendant's  department  store  is  nonpreju- 
dicial in  an  action  by  an  employee  of  tlie 
ladies'  suit  department,  to  hold  the  em- 
ployer liable  for  injury  due  to  the  negli- 
gence of  the  elevator  operator,  under  a 
statute  making  the  employer  liable  for  in- 
juries to  one  employee  through  the  negli- 
gence of  another  m  a  different  department 
of  service. 


principal  as  to  other  employees  in  the  same 
establishment. 

Except  in  a  few  states  in  which  the  so- 
called  ''departmental  doctrine"  prevails, 
either  by  statutory  enactment  or  at  com- 
mon law,  the  cases  are  unanimous  in  hold- 
ing that  an  elevator  operator  is  a  fellow 
servant  of  the  other  employees  of  the  same 
establishment. 

The  cases  holding  to  the  contrary  under 
the  departmental  doctrine  will  be  discussed 
in  the  last  division  of  the  note. 

Servant    engaged   in  cleaning  or  repairing 
the  elevator  or  shaft. 

The  elevator  man,  running  an  elevator 
up  and  down  the  shaft  to  enable  a  janitor 
to  clean  the  shaft  from  the  top  of  the 
cajre,  is '  a  fellow  servant  of  the  janitor, 
who  has  undertaken  the  performance  of  this 
labor  without  objection,  and  has  so  brought 
it  within  the  scope*  of  his  employment. 
Tubelowish  v.  Lathrop,  104  111.  App.  82. 

The  elevator  operator  of  a  building  is 
a  fellow  servant  of  another  employee  en- 
fraged  in  cleaning  the  shaft.  Kennedy  v. 
Wanamaker,  146  App.  Div.  428,  129  N.  Y. 
Supp.  1053. 

An  elevator  operator  in  a  factory  is  the 
fellow  servant  of  an'  employee  engaged  in 
testing  the  hoist.  Heffner  v.  Sprague  Elec- 
tric Co.  101  C.  C.  A.  Ill,  177  Fed.  897. 

A  carpenter  engaged  in  inclosing  an  ele- 
vator shaft  within  a  frame  is  a  coservant 
of  an  employee  who  is  operating  the  ele- 
vator. Mann  V.  O'SuUivan,  126  Cal.  61,  77 
Am.  St.  Rep.  149,  68  Pae.  376. 

Employees  engaged  in  loading  or  unloading 

ships. 

A  wincfaman  is  a  fellow  servant  of  the 
workman  handling  the  goods  which  are  be- 
ing loaded,  or  unloaded  by  the  hoisting  ma- 
chini»rv  under  his  control.  .The  Peninsular, 
79  Fod.  972  (tub  fell  on  man  in  hold); 
The  Bolivia,  59  Fed.  626  (box  allowed  to 
descend  so  quickly  that  it  bounded  off  the 
deck  and  fell  into  the  hold) ;  Garvey  v. 
New  York  &  C.  Mail  S.  S.  Co,  26  App.  Div. 
4i>6,  50  y.  Y.  Supp.  77  (assumed  in  case) ; 
41  ^,R,A.(N,S.) 


The  Serapis,  2  C.  C.  A.  102,  8  U.  S.  App. 
49,  61  Fed.  91,  reversing  49  Fed.  393. 

One  employed  by  the  owner  of  a  ship- 
yard in  operating  a  steam  winch  supply- 
ing power  with  which  to  unload  lumber 
from  a  ship  by  means  of  a  rope  and  tackle' 
running  from  the  wharf  to  the  ship,  and  a 
workman  also  employed  by  the  owner  of 
the  yard  in  piling  the  lumber  as  it  is  un- 
loaded, are  fellow  servants.  Olsen  v.  Starin, 
43  App.  Div.  422,  60  N.  Y.  Supp.  134. 

The  operator  of  a  hoisting  engine  by 
means  of  which  a  scow  is  being  loaded 
is  the  fellow  servant  of  the  captain  of  the 
scow.  Eyre-Shoemaker  Constr.  Co.  v.  Mack- 
in,  116  Md.  58,  81  Atl.  267. 

An  engineer  and  a  guy  tender  are  fellow 
servants  of  a  longshoreman  working  in  the 
hold.     The  Servia,  44  Fed.  943. 

Employees  engaged  in  various  construction 

works. 

The  operator  of  an  elevator  in  a  build- 
ing in  the  process  of  construction  is  the 
fellow  servant  of  a  workman  on  the  build- 
ing. Ingram  v.  Fosburgh,  73  App.  Div.  129, 
76  N.  Y.  Supp.  344. 

A  servant  in  charge  of  a  derrick  used  in 
constructing  a  building,  and  a  servant  post- 
ed on  the  building,  are  fellow  servants.  Fox 
V.  Sandford,  4  Sneed,  36,  67  Am.  Dec.  587. 

And  in  Hughes  v.  Fagin,  46  Mo.  App.  37, 
it  was  held  that  a  boy  running  an  elevator 
in  a  building  in  the  course  of  construction, 
in  raising  and  lowering  workmen  and  ma- 
terials, is  a  fellow  servant  of  a  carpenter 
working  on  the  elevator  sharft. 

Workmen  engaged  in  receiving  pieces  of 
lumber  in  a  building,  and  an  engineer  in 
charge  of  an  engine  by  which  the  lumber 
is  hoisted,  are  prima  facie  fellow  servants. 
Sheehan   v.   Prosser,  55  Mo.  App.   569. 

A  common  laborer  employed  in  building 
a  bridge,  and  an  engineer  operating  the 
hoisting  machinery  for  its  construction,  are 
fellow  servants  where  both  belong  to  the 
same  force  under  the  same  foreman's  or- 
ders. Ryan  v.  McCully,  123  Mo.  636,  27 
S.  W,  533. 

A  servant  operating  hoisting  machinery 
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Same  — affidaTlt-— to  support  witness. 

4.  The  un impeached  testimony  of  a  wit- 
ness cannot  be  supported  by  an  affidavit 
made  out  of  court  before  trial. 

New  trial  —  desire  to  view  premises  — 
prejudice. 

5.  The  formation  and  expression  of  a 
desire  by  jurors  to  view  the  premises  where 
the  accident  for  which  the  action  was 
brought  occurred  is  not  so  prejudicial  as 
to  require  the  granting  of  a  new  trial. 

(September  8,  1910.) 

■ 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 


County  in  plaintiflTs  favor,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawler,  Allen,  Van  Dyke,  & 
Jntten  and  R.  P.  Jennings  for  appel- 
lant. 

Messrs.  Jones  Sk  Drake  for  respondent. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  a  judgment  for 
personal  injuries.     The  defendant  appeals 


for  a  tunnel,  and  a  workman  engaged  in 
excavating  the  tunnel,  are  coservants.  Mc- 
Andrews  v.  Burns,  39  N.  J.  L.   117. 

The  engineer  of  the  hoisting  machinery 
is  a  fellow  servant  of  a  road  man  and  track 
layer.  Niantic  Coal  &  Min.  Co.  v.  Leonard, 
25  m.  App.  95  (cage  lowered  too  rapidly 
— ^judgment  for  plaintiff  affirmed  in  126 
ni.  216,  19  N.  E.  294,  on  the  ground  of 
negligence  in  employing  the  engineer). 

Employees  in  mines. 

In  a  number  of  cases  it  has  been  held 
that  the  operator  of  an  elevator  or  other 
hoisting  apparatus  in  a  mine  is  a  fellow 
servant  of  the  miners  or  other  employees 
in  the  mine.  Bradbury  v.  Kingston  (joal  Co. 
167  Pa.  231,  27  Atl.  400  (reverse  lever, 
pulled  too  far,  caused  the  cage  to  shoot  up 
rapidly) ;  Mulhern  v.  Lehigh  Valley  Coal  Co. 
161  Pa.  270,  28  Atl.  1087;  Spring  Valley 
Coal  O.  V.  Patting,  30  C.  C.  A.  168,  58 
U.  S.  App.  575,  86  Fed.  433;  Trewatha 
V.  Buchanan  Gold  Min.  &  Mill.  Co.  96 
Cal.  495,  28  Pac.  571,  31  Pac.  561;  Stoll  v. 
Daly  Min.  Co.  19  Utah,  271,  57  Pac.  295; 
Buckley  v.  Gould  &  C.  Silver  Min.  Co.  8 
Sa^y.  394,  14  Fed.  833. 

In  Buckley  v.  Gould  &  C.  Silver  Min.  Co. 
supra,  the  court  said:  "We  do  not  think 
it  makes  any  difference  whether  he  was 
running  an  engine,  or  working  with  a  wheel 
and  axle,  a  pulley  and  bucket,  or  carrying 
the  material  up  and  down  a  ladder  upon 
his  shoulders.  He  was  doing  the  same  work, 
but  doing  it  by  different  means.  Every  man 
below  performed  his  part  of  the  work  in 
sinking  the  shaft, — the  work  in  which  they 
were  all  engaged.  They  were  working  to- 
gether in  the  Rame  department  in  excavat- 
ing this  shaft.  The  fact  that  the  engine 
runner,  as  he  is  called,  was  using  a  dif- 
ferent instrument  in  carrying  the  material 
up  and  supplies  down  makes  no  difference. 
It  was  work  done  in  a  common  employ- 
ment, to  accomplish  a  common  end, — the 
sinking />f  a  shaft.  One  servant  performed 
one  part,  and  another,  another  part." 

"The  man  who  lets  the  miners  down  into 
the  mine  in  order  that  they  may  work  the 
coal,,  and  afterwards  brings  them  up,  to- 
gether with  the  coal' which  they  have  dug, 
is  certainly  engaged  in  a  common  work  with 
the  miners  themselves.  They  are  all  con- 
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tributing  directly  to  the  common  object  of 
their  common  employer,  in  bringing  the  coal 
to  the  surface."  Bartonshill  Coal  Co.  v. 
Reid,  3  Macq.  H.  L.  Cas.  266. 

The  engineer  of  the  hoisting  machinery 
is  a  fellow  servant  of  a  laborer  in  charge 
of  mules  and  doing  general  work.  Starne 
V.  Schlothane,  21  III.  App.  97  (crushed  while 
working  at  the  bottom  of  the  shaft). 

Employees  in  hotels. 

An  elevator  boy  in  charge  of  the  elevator 
in  a  hotel  is  a  fellow  servant  of  a  bell  boy, 
a  part  of  whose  duties  consists  in  showing 
guests  to  their  rooms,  using  the  elevator 
for  that  purpose.  Kitchen  Bros.  Hotel  Co. 
V.  Dixon,  71  Xeb.  293,  98  N.  W.  816. 

A  chambermaid  in  a  hotel  is  a  fellow 
servant  of  an  elevator  man  employed  there- 
in. Oriental  Invest.  Co.  v.  Sline,  17  Tex. 
Civ.  App.  692,  41  S.  W.  130. 

An  elevator  boy  and  an  electrician  and 
engineer  employed  in  a  hotel,  both' of  whom 
are  subject  to  the  orders  of  the  president 
of  the  hotel  company,  its  general  manager, 
and  its  chief  clerk,  are  fellow  servants.  Mc- 
Carty  v.  Rood  Hotel  Co.  144  Mo.  397,  46 
S.  W.  172. 

Employees  of  stores. 

Two  persons  employed  by  the  same  per- 
son, and  under  the  same  general  control, 
one  in  the  tailoring  department  of  a  dry 
goods  store,  the  other  to  run  an  elevator 
set  apart  for  the  use  of  the  employees  in 
going  to  and  from  their  work,  are  fellow 
servants.  Specs  v.  Boggs,  198  Pa.  112,  52 
L.R.A.  933,  82  Am.  St.  Rep.  792,  47  Atl. 
875  (boy  allowed  elevator  to  run  down  to 
basement). 

The  elevator  man  in  a  department  store 
is  a  fellow  servant  of  an  employee  in  the 
dressmaking  department.  Camahan  v.  Rob- 
ert Simpson  Co.  32  Ont.  Rep.  328. 

In  Vogel  V.  Herzfeld— Phillipson  O.  148 
Wis.  673,  134  N.  W.  141,  it  appeared  to  be 
assumed  that  the  operator  of  a  freight  ele- 
vator in  a  store  is  the  fellow  servant  of 
another  employee  who  was  injured  by  his 
negligence,  but  the  master  was  held  liable 
upon  the  ground  that  the  operator  was  in- 
competent. To  the  same  general  effect, 
Leary  v.  William  G.  Webber  Co.  210  'Mass, 
68,  96  N,  E.  136, 
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from  the  judgment.and  from  &n  order  deny- 
ing his  motion  for  a  new  trial. 

The  defendant  conducted,  in  the  city  of 
Loe  Angeles,  a  retail  store  known  as  the 
'*Broadway  Department  Store."  The  busi- 
ness was  carried  on  in  a  four-story  build- 
ing. Three  passenger  elevators  were  oper- 
ated therein  for  the  use  of  customers  and 
employees  of  the  defendant.  On  February 
21,  1908,  the  plaintiff,  who  was  employed 
by  defendant  in  ihe  ladies'  suit  department. 
on  the  second  floor  of  said  store,  had  oc- 
casion, after  completing  her  day's  work  in 
that  department,  to  ascend  to  the  fourth 
floor,  where  she  had  left  her  hat  and  other 


belongings  at  a  place  provided  for  that  pur- 
pose. One  of  the  elevators  stopped  at  the 
second  floor,  and  plaintiff  entered  it.  The 
operator  started  to  ascend,  and,  before  the 
next  floor  had  been  reached,  the  plaintiff's 
left  leg  was  in  some  way  drawn  between  the 
elevator  and  the  shaft  and  casings  thereof 
inflicting  serious  injuries  upon  her.  The 
contention  of  the  plaintiff  was  that  the  mis- 
hap was  caused  by  the  negligent  action  of 
the  elevator  operator  in  closing  the  door  of 
the  elevator  too  soon  after  plaintiff's  en- 
trance, thereby  catching  her  dress  in  the 
door.  He  then,  as  was  claimed  started  the 
elevator    upward    before    plaintiff's    dress 


It  is  to  be  observed  that  under  the  de- 
partmental doctrine  established  in  California 
by  statute,  as  that  statute  is  construed  by 
the  courts  of  that  state,  the  operator  of 
an  elevator  in  a  department  store  and  the 
persons  engaged  in  the  selling  departments 
are  not  fdlow  servants.  See  opinion  in 
JuDD  V.  Letts. 

Employees  in  mercantile  or  manufacturing 

establishments. 

A  servant  in  charge  of  an  elevator  in  a 
mercantile  building  and  one  employed  to 
address  and  stamp  envelops  are  fellow  serv- 
ants. Zilver  v.  Robert  Graves  Co.  106  App. 
Div.  582,  94  N.  Y.  Supp.  714. 

The  elevator  man  in  the  building  in  which 
the  defendant's  drafting  department  is  lo- 
cated is  a  fellow  servant  of  a  draftsman. 
Fouquet  v.  New  York  C.  &  H.  R.  R.  Co.  53 
Misc.  121,  103  N.  Y.  Supp.  1105,  affirmed  in 
123  App.  Div.  804,  108  N.  Y.  Supp.  525. 

A  mechanic  employed  in  a  factory  is  a 
fellow  servant  of  the  servant  employed  to 
operate;  and  of  the  engineer  in  charge  of, 
the  hoisting  machinery  of  an  elevator.  Wol- 
Qott  v.  Studebaker,  34  Fed.  12. 

Employees  in  various  other  establishments. 

An  engineer  operating  an  elevator  on  a 
farm  and  a  farm  hand  conveved  therein  are 
coservants.  Stringham  v.  Stewart,  27  Hun, 
562,  reversed  in  100  N.  Y.  517,  3  N.  E.  575, 
but  merely  on  the  ground  that  there  was 
evidence  that  the  machinery  was  defective. 
On  the  second  appeal  (111  N.  Y.  188,  1 
LuRJ^.  483,  18  N.  E.  870),  a  verdict  for  the 
plaintiff  was  reversed  on  the  ground  of  co- 
service.  The  injury  occurred  through  the 
elevator  being  started  in  the  wrong  direc- 
tion. 

An  employee  operating  the  hoisting  ap- 
paratus in  a  refuse  disposal  plant  is  a  fellow 
servant  of  one  of  the  laborers  employed 
there.  Schlappendorf  v.  American  R.  Traf- 
fic Co.  142  App.  Div.  554,  127  N.  Y.  Supp. 
44. 

A  servant  whose  duty  it  is  to  apply  pow- 
er for  drawing  cars  loaded  with  rock  up  an 
incline  to  the  top  of  cement  kilns,  on  re- 
ceiving a  signal  from  a  coemployee  charged 
with  the  duty  of  attending  to  the  drawing 
up  of  the  car  and  dumping  the  rock  into 
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the  kilns,  is  a  fellow  servant  of  the  latter. 
Clark  County  Cement  Co.  v.  Wright,  16  Ind. 
App.  630,  45  N.  E.  817  (power  applied  with- 
out proper  signal). 

One  placed  in  charge  of  an  apparatus  for 
raising  and  moving  stone  out  of  a  t}uarry 
is  'a  fellow  servant  with  the  quarryman  in 
the  quarry.  Chapman  v.  Reynolds,  23  C. 
C.  A.  166,  33  U.  S.  App.  686,  77  Fed.  274. 

An  engineer  operating  hoisting  machinery 
in  a  coal  yard  and  a  man  tending  the  crank 
are  coservants.  Wood  v.  New  Bedford  Coal 
Co.  121  Mass.  252. 

So,  in  Padgett  v.  Scullin-Gallagher  Lron 
&  Steel  Co.  160  Mo.  App.  544,  140  S.  W.  943, 
it  was  held  that  the  operator  of  an  electric 
hoisting  crane  in  a  foundry  and  the  elec- 
trician are  fellow  servants. 


M 


The    "departmental    doctrine.^ 

Under  the  departmental  or  consociation 
doctrine,  which  prevails  in  Illinois  (see  note 
in  50  L.R.A.  at  page  442),  operators  of  an 
elevator  in  a  building  inthe  process  of  con- 
struction are  not  fellow  servants  with  a 
gang  of  carpenters,  one  of  whom  is  killed 
while  at  work,  by  the  counterweight  of  the 
elevator  coming  down  on  him.  Leiter  v. 
Kinnare,  68  HI.  558  (approving  of  instruc- 
tions assuming  this).  The  court  made  the 
following  rather  strong  comparison:  "There 
is  no  more  association  shown  between  the 
deceased  and  the  operators  of  the  elevator 
than  exists  between  the  judges  of  this  court 
and  the  elevator  boys  of  the  Ashland 
Block." 

So,  in  Morgan  v.  J.  W.  Robinson  Co.  157 
Cal.  348,  107  Pac.  695,  it  was  held  that  the 
elevator  operator  in  a  department  store 
is  not  the  fellow  servant  of  a  carpenter 
engaged  in  the  construction  of  an  addition 
to  the  building.  This  decision  is  in  line 
with  JuDD  V.  Letts,  which  was  decided  un- 
der the  same  statute. 

The  fellow  servant  statute  of  Utah  also 
establishes  the  departmental  rule  in  that 
state,  and  the  effect  is  the  same  a»  in  Cali- 
fornia. Jenkins  v.  Mammoth  Min.  Co.  24 
Utah,  513,  68  Pac.  845  (holding  that  a 
workman  employed  in  operating  the  eleva- 
tor used  to  take  the  men  and  material  into 
and  out  of  the  mine,  is  not  a  fellow  servant 
of  a  miner  being  transported). 
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could  be  released.  There  was  -testimony  in 
•  support  of  this  theory,  and  the  jury,,  as 
appears  from  its  verdict,  accepted  such 
testimony  as  true.  This  court  cannot, 
therefore,  under  its  settled  rule  regarding 
conflicting  evidence,  give  favorable  consider- 
ation to  the  ikppellant's  contention  that  the 
V  finding  of  negligence  on  the  part  of  the  ele- 
vator operator  is  without  support. 

The  principal  point  of  controversy  arises 
over  the  following  instruction  ffiven  to  the 
jury:  "Although  you  may  believe  from  the 
evidence  that  the  servant  of  the  defendant 
who  was  operating  the  elevator  at  the  time 
in  controversy  here  was  a  coemployee  with 
the  plaintiff  in  the  general  business  of  oper- 
ating defendant's  Broadway  Department 
Store,  yet  you  are  instructed  that  he  was 
engaged  in  another  department  of  labor 
from  that  of  the  plaintiff,  and,  as  a  matter 
of  law«  the  negligence,  if  any,  of  the  servant 
operating  the  elevator,  was  the  n^ligence 
of  the  defendant."  The  correctness  of  this 
instruction  depends  upon  the  interpretation 
to  be  given  to  §  1970  of  the  Civil  Code,  as 
amended  in  1907.  Stat.  1907,  p.  119. 
Prior  to  1907,  the  section  read  as  follows: 
"An  employer  is  not  bound  to  indemnify 
his  employee  for  losses'  suffered  by  the 
latter  in  consequence  of  the  ordinary  risks 
of  the  business  in  which  he  is  employed, 
nor  in  conseqiience  of  the  negligence  of  an- 
other person  employed  by  the  same  em- 
ployer in  the  same  general  business,  unless 
the  negligence  causing  the  injury  wajs  com- 
mitted in  the  performance  of  a  duty  the 
employer  owes  by  law  to  the  employee,  or 
unless  the  employer  has  n^lected  to  use 
ordinary  care  in  the  selection  of  the  cul- 
pable employee."  The  amendment  added 
this  proviso:  "Provided,  nevertheless,  that 
the  employer  shall  be  liable  for  such  injury 
when  the  same  results  from  the  wrongful 
act,  neglect,  or  default  of  any  agent  or 
officer  of  such  employer  superior  to  the 
employee  injured,  or  of  a  person  employed 
by  such  employer  having  the  right  to  con- 
trol or  direct  the  services  of  such  employee 
injured,  and  also  when  such  injury  results 
from  the  wrongful  act,  neglect,  or  default 
of  a  coemployee  engaged  in  another  de- 
partment of  labor  from  that  of  the  em- 
ployee injured,  or  employed  upon  a  ma- 
chine, railroad  train,  switch  signal  point, 
locomotive  engine,  or  other  appliance  than 
that  upon  which  the  employee  injured  is 
employed,  or  who  is  charged  with  despatch- 
ing traifts,  or  transmitting  telegraphic  or 
telephonic  orders  upon  any  railroad,  or  in 
the  operation  of  any  mine,  factory,  ma- 
chine shop,  or  other  industrial  establish- 
ment. .  .  ."  Wliile.the  proviso  is  framed 
in  a  manner  that  may  leave  a  doubt  con- 
cerning the  proper  relation  of  some  of  the 
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phrases,  we  think  it  quite  clear  that  the 
intent  of  the  amendment  was  to  take  from 
all  classes  of  employers  the  benefit  of  the 
fellow  servant  rule,  in  cases  where  the  em- 
ployee injured  and  the  one  at  fault  are 
engaged  in  different  departments  of  labor. 
The  appellant  argues  that  the  concluding 
words  of  the  proviso,  "upon  any  railroad, 
or  in  the  operation  of  any  mine,  factory, 
machine  shop,  or  other  industrial  establish- 
ment," qualify  all  the  preceding  clauses 
following  the  words,  "and  also."  So  argu- 
ing, he  claims  that  the  Broadway  Depart- 
ment Store  is  not  a  railroad,  mine,  factory, 
machine  shop,  or  other  industrial  establish- 
ment, and  that  therefore  the  "department 
of  labor"  exception  has  no  application. 
There  is  no  rule  of  grammatical  construc- 
tion which  requires  that  the  final  clause  be 
given  the  effect  claimed.  The  interpretation 
thus  urged  would,  we  think,  unduly  limit 
the  effect  of  the  proviso. 

This  brings  us  to  a  consideration  of  the 
meaning  of  the  phrase  "another  department 
of  labor."  The  general  rule  exempting  em- 
ployers from  liability  for  injuries  sustained 
by  one  servant  through  the  negligence  of 
another  servant  in  the  same  common  em- 
ployment has  been  declared,  in  the  absence 
of  any  statute  on  the  subject,  by  all  the 
courts  applying  the  doctrines  of  the  common 
law.  The  decisions  are  by  no  means  in  ac- 
cord with  respect  to  the  fundamental  rea- 
son or  basis  for  the  rule,  and.  this  phase 
of  the  subject  has  called  forth  the  expres- 
sion* of  a  multitude  of  varying  views.  With 
a  discussion  of  these  we  need  not  here  con- 
cern ourselves.  So,  too,  the  courts  have 
differed  in  their  attempts  to  define  the  re- 
lation of  common  service.  In  the  absence 
of  any  statutory  limitation  of  the  doctrine, 
there  have  been  in  some  jurisdictions  de- 
cisions denying  to  the  employer  exemption 
in  cases  where  the  injured  employee  and 
the  one  whose  negligence  was  asserted  were 
not  "consociated"  in  the  same  "department" 
or  "line  of  employment."  Chicago  &,  N.  W. 
R.  Co.  ▼.  Moranda,  93  111.  302,  34  Am.  Rep. 
168;  Nashville  &  C.  R.  Co.  V.  Carroll,  6 
Heisk.  347;  Union  P.  R.  Co.  v.  Erickson, 
41  Neb.  1,  29  L.R.A.  137,  69  N.  W.  347; 
Relyea  v.  Kansas  City,  Ft.  S.  k  G.  R.  Co. 
112  Mo.  86,  18  L.R.A.  817,  20  S.  W.  480. 
In  this  state  no  such  modification  had  ever, 
prior  to  the  amendment  of  §  1970,  been 
recognized.  That  section,  as  it  formerly 
stood,  was  regarded  as  declaratory  of  the 
common  law  ( Congrave  v.  Southern  P.  R.  Co. 
88  Cal.  360,  26  Pac.  175),  and  under  its 
terms  a  common  employment  existed  when 
each  of  the  servants  in  question  was  em- 
ployed "in  the  same  general  business." 
(Mann  v.  O'Sullivan,  126  Cal.  61,  77  Am, 
St.  Rep.  149,  68  Pac.  376). 
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It  would  seem  clear  from  tiiese  consider- 
ations that  the  purpose  of  the  amendment 
to  §  1970  was  to  modify,  in  the  interest  of 
those  employed,  the  rigor  of  the  rule  which, 
in  many  cases,  denied  them  relief  for  loss 
or    injury    sustained    without    their    fault. 
The  enactment  is  remedial  in  character,  and 
should  be  construed  liberally  with  a  view  to 
carrying  out  the  object  sought.     Such  ap- 
pears   to    have    been   the   tendency    of   the 
courts  in  dealing  with  similar  statutes.     2 
Labatt,  Mast.  &  S.  §  639.     Referring  to  a 
statute  which  used  the  expression  '^branch 
or  department,"  the  supreme  court  of  Ohio 
said:      "The    section,    however,    makes    no 
attempt   to   define   the   terms   'department' 
and  'branches,'  but  these  terms  should  not 
be   limited  so  as  to  embrace  merelv  those 
large  divisions   created   for  convenience   in 
administering  the  affairs  of  the  company. 
On  the  contrary,  it  is  more  reasonable  to 
suppose  that  they  relate   to  those  minute 
ones  which  concern  the  daily  duties  of  the 
employees."     Cincinnati,  H.  &  D.  R.  Co.  v. 
Margrat,   51    Ohio   St.    130,    37    N.   E.    11. 
The   term   "department   of   labor"   used    in 
our  statute  has,  in  like  manner,  failed  to 
receive  definition  at  the  hands  of  the  legis- 
lature, and  must  therefore  be  construed  by 
the  courts  according  to  the  ordinary  signifi- 
cance of  the  words  used,  taken  in  connec- 
tion with  the  apparent  purpose  of  the  enact- 
ment.    In  seeking  the  intent  of  the  amend- 
ment, we  are  not  so  closely  limited  as  is 
a    court   which   undertakes,   without   legis- 
lative   sanction,    to   restrict    the    operation 
of  the  fellow  servant  rule.     In  those  jiiris- 
dictions  which,  by  force  of  judicial  declara- 
tion alone,  refused  the  benefit  of  the  rule 
where  employees  were  engaged  in  different 
departments,  it  may  well  have  been  thought 
necessary  to  interpret  the  phrase  "different 
departments"    narrowly.      In    undertaking, 
without    statutory    sanction,    to    limit    the 
scope  of  a  doctrine  of  general  application, 
the    courts    naturally    proceed    with    more 
caution  than  would  be  appropriate  where 
the  limitation  has  been  made  a  part  of  the 
policy   of   the   state   by  express   legislative 
declaration.      While    the    decisions    of    the 
courts  which,   of  their  own  motion,   enun- 
ciated the  so-called  "department  rule,"  are 
instructive,    they    are   not   conclusive    here, 
and  we  shall  not  undertake  to  review  them, 
or  to  declare  whether  they  tend  to  support 
the  appellant's  contention. 

It  would  be  difiicult,  if  not  impossible, 
to  formulate  a  definition  of  the  phrase  "de- 
partment of  labor"  in  such  terms  as  to 
furnish  an  exact  test  by  which  to  determine, 
on  any  given  state  of  facts,  whether  two 
employees  are  in  different  departments. 
In  a  general  way  it  may  be  said  that  the 
question  of  identitv  of  department  is  to 
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be  determined  by  inquiring,  among  other 
things,  whether  the  employees  in  question 
are  habitually  associated  or  brouglit  to- 
gether in  the  performance  of  their  duties; 
whether  they  are  under  the  immediate  di- 
rection and  control  of  the  same  superior; 
and  whether  the  duties  of  one  have  any 
relation  to  or  connection  with  those  of  the 
other.  Where  the  facts  are  disputed,  or,  if 
undisputed,  are  such  as  to  reasonably  per- 
mit contrary  inferences,  the  jury  should  be 
permitted  to  determine  whether  the  serv- 
ants were  engaged  in  the  same  department 
of  labor.  But  where  the  facts  are  such 
that  reasonable  minds  could  not  differ  as  to 
the  conclusion,  the  question  becomes  one 
of  law  for  the  court.  2  Labatt,  Mast.  &. 
S.  §§  494,  504;  Chicago  &  E.  I.  R.  Co.  v. 
Driscoll,  176  111.  330,  62  N.  E.  921;  Swad- 
ley  V.  Missouri  P.  R.  Co.  118  Mo.  263,  40 
Am.'  St.  Rep.  386,  24  S.  W.  140;  Mac- 
Carthy  v.  Whitcomb,  110  Wis.  113,  85  N. 
W.  707.  In  Morgan  v.  J.  W.  Robinson  Co. 
157  Cal.  348,  107  Pac.  695,  the  only  case 
in  which  we  have  had  occasion  to.  consider 
the  effect  of  the  amendment  to  §  1970,  the 
court  had  no  hesitation  in  declaring  that, 
as  matter  of  law,  the  employees  there  in- 
volved (t.  e.,  a  carpenter  engaged  in  the 
construction  of  a  building  and  a  man  operr 
ating  a  freight  elevator  used  in  a  retail 
store)  were  engaged  in  different  depart- 
ments of  labor.  We  are  satisfied  that  the 
same  result  must  be  reached  on  the  facts 
here  shown.  The  plaintiff's  only  duties 
were  those  connected  with  the  sale  of 
cloaks  and  suits.  The  operation  of  the 
passenger  elevator  was  an  entirely  separ- 
ate and  distinct  branch  of  service.  There 
was  no  relation  between  the  two  beyond 
the  fact  that,  at  the  close  of  her  day's  serv- 
ice, the  plaintiff  was  permitted,  for  her  con- 
venience, to  use  the  elevator  in  going  from 
her  place  of  work  to  the  dressing  room.  It 
could  not  be  said  that  she  and  the  elevator 
boy  were  engaged  in  the  same  department 
of  labor  without  perverting  the  ordinary 
meaning  of  words  and  destroying  the  effect 
of  the  amendment.  The  court  rightly  in^ 
structed  the  jury  with  reference  to  this 
point. 

The  other  errors  assigned  by  the  appel- 
lant are  of  slight  importance,  and  will  be 
briefly  discussed.  Plaintiff  and  other  wit- 
nesses were  permitted,  over  defendant's  ob- 
jection, to  testify  that  there  were  various 
departments  in  defendant's  store,  such  as 
a  clothing  department,  a  grocer^^  depart- 
ment, a  jewelry  department,  and  others. 
This  testimony,  if  inadmissible  as  calling 
for  the  conclusion  of  the  witness,  could  not 
have  prejudiced  the  appellant.  In  the  first 
place,  the  fact  stated  was  obvious  enough 
from  the  mere  title— Broadway  I>^pai:tQ)en^ 
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Store — given  by  defendant  to  hia  establish- 
ment. Furthermore,  the  question  of  iden- 
tity of  department  was  material  only  in 
so  far  as  it  affected  the  employment  of 
plaintiff  and  of  the  elevator  operator. 
Whether  other  classes  of  employees  were 
engaged  in  different  departments  was  of  no 
consequence  whatever. 

Mrs.  Mary  Greathouse  was  called  as  a 
witness  on  behalf  of  the  defendant,  and 
testified,  in  effect,  that  plaintiff's  skirt  had 
aot  been  caught  in  the  elevator  door.  On 
cross-examination  she  stated  that  she  had, 
at  the  instance  of  the  defeadant,  made  an 
affidavit  stating  how  the  accident  occurred, 
and  that)  in  that  affidavit,  she  had  not  said 
that  she  had  been  unable  to  see  whether 
the  dress  was  caught  or  not,  but,  on  the 
contrary,  had  said  that  everything  was 
clear.  Thereupon  the  defendant,  at  the  re- 
quest of  plaintiff's  attorneys,  produced  the 
affidavit.  The  plaintiff's  attorneys  inspect- 
ed it,  but  did  not  offer  it  in  evidence. 
On  redirect  examination  the  defendant 
sought  to  introduce  the  paper  in  evidence, 
and  plaintiff's  objection  to  the  offer  was 
sustained.  The  ruling  was  correct.  If 
the  affidavit  had  conflicted  with  the  wit- 
ness's testimony  at  the  trial,  the  paper 
might,  after  proper  foundation  laid,  have 
been  introduced  by  the  adverse  party,  but 
this  would  have  been  permissible  for  the 
purpose  of  impeachment  only.  It  was  not 
so  introduced,  and  thr  defendant  could  not 
support  the  unimpeached  testimony  of  his 
own  witness  by  proof  that  she  had  made 
similar  statements  at  another  time.  Such 
statements,  made  out  of  court,  were  clear- 
ly incompetent. 

Finally,  the  appellant  urges  that  a  new 
trial  should  have  been  granted  for  miscon- 
duct of  the  jury.  During  the  trial,  one  of 
the  jurors  suggested  that  the  jury  be  sent 
to  view  the  elevator,  and  added  that  he  had 
talked  with  some  of  his  associates  and  that 
several  of  them  were  of  the  same  mind. 
Further  inquiry  drew  from  the  juror  in 
question  the  explanation  that,  while  one  of 
the  attorneys  was  drawing  a  diagram,  he, 
the  juror,  had  said  that  he  would  rather 
see  the  elevator,  whereupon  one  or  two  of 
his  associates  "merely  nodded  a  head." 
This  appears  to  have  been  all  that  occurred. 
After  discussion  between  court  and  counsel, 
in  the  absence  of  the  jury,  the  court  ruled 
against  defendant's  contention  .that  there 
had  been  misconduct.  It  would  be  rather 
extreme  to  hold  that  the  action  complained 
of  constituted  a  violation  of  duty  on  the 
part  of  the  jurors,  under  §  011  of  the  Code 
of  Civil  Procedure.  But,  if  it  did,  it  is 
impossible  to  see  how  the  formation  or  the 
expression  of  a  desire  to  view  the  premises 
could  have  prejjiidi^4  ^W^v  party  in  the  | 
41  L.R.A.(N.S.)i 


slightest  degree.  People  v.  West,  73  Cal. 
345,  14  Pac.  848;  People  v.  Kramer,  117 
Cal.  647,  49  Pac.  842. 

The  judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

Angellotti,  Shaw,  HenBhaw,  and  Mtf- 
vin,  JJ.,  concur. 

Petition  for  rehearing  denied  October  7» 
1910. 


IlililNOIS  SUPREMB  COURT. 
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Deceased, 

V. 

CHICAGO    ft   ALTON    RAILROAD    COM- 
PANY et  al. 

(254  111.  695,  98  N.  E.  989.) 

Carrier  —  trespasser  —  seeking  unlaw- 
ful transportation. 

1.  One  who  goes  to  a  railroad  station  to 
inquire  as  to  the  possibility  of  securing 
passage  on  a  freight  train,  which  he  knows, 
oy  the  rules  of  the  company,  is  not  allowed 
to  carry  passengers,  and  to  secure  passage 

Note, ^Liability  for  injury  to  tr€9' 
passer  or  hare  licensee  at  station  by 
train. 

Generally  as  to  the  duty  of  railroad  oom- 
pany  to  keep  a  lookout  for  trespassers,  see 
the  notes  to  Smith  v.  Norfolk  &  S.  R.  Co. 
25  L.R.A.  289,  and  Frye  v.  St.  Louis,  I.  M. 
A  S.  R.  Co.  8  L.R.A.(N.S.)   1068. 

For  cases  on  the  question  of  wantonness 
or  wilfulness  as  precluding  the  defense  of 
contributory  negligence,  when  predicated  of 
the  omission  of  duty  before  the  discovery 
of  a  person  in  a  position  of  peril  on  a  rail- 
road or  street  railroad  track,  see  the  note 
to  Atchison,  T.  &  S.  F,  R.  Co.  v.  Baker,  21 
L.R.A.(N.S.)  427. 

For  the  duty  of  passenger  embarking  or 
disembarking  at  the  station,  to  stop,  look, 
and  listen  before  crossing  track  adjacent  to 
his  train,  see  the  note  to  Illinois  C.  R.  Co. 
V.  Daniels,  27  L.R.A.(N.S.)   128. 

For  cases  on  the  decree  of  care  toward 
passenger  at  station,  see  the  note  to  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Woods,  33 
L.R.A.(N.S.)   855. 

For  cases  on  running  train  or  car  be- 
tween standing  train  and  station,  see  the 
note  to  Dieckmann  v.  Chicago  k  N.  W.  R. 
Co,  31  L.R.A.(N.8.)  338. 

For  the  duty  of  carrier  to  persons  who 
accompany  passengers  to,  or  wait  for  them 
at,  station,  see  the  note  to  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Matzdorflf,  20  L.R.A. 
(N.S.)  833. 

For  the  duty  of  carrier  to  person  at  the 
station  for  business  consultation  with  in- 
dividual passenger,  see  the  note  to  Cogswell 


W12. 


NEICE  V.  CHICAGO  A  A.  R.  CO. 


163 


thereon  if  possible,  is  not  entitled  to  the 
rights  of  a  passenger,  but  is  a  mere  tres- 
passer. 

Same  ^  wantonness  —  injury   to   tres- 
passer — >  liability. 

2.  To  run  a  train  through  unlighted  sta- 
tion grounds  after  dark,  without  warning 
or  headlight,  past  a  platform  where  per- 
sons may  reasonably  be  expected  to  be,  ia 
evidence  of  such  wantonness  as  to  render 
the  railroad  company  liable  for  injuries  to 
a  trespasser  on  tne  platform  who  is  struck 
by  the  train. 

Appeal— inadmissible  evidence— harm- 
less error. 

3.  The  erroneous  admission  in  evidence 
of  a  conversation  between  a  man  and  his 


wife  is  not  reversible  eror,  if  the  fact 
sought  to  be  established  by  it  was  not  in 
dispute. 

Evidence  —  negligent  running  of  train 
—  use  of  path  —  Impossibility. 

4.  In  an  action  to  hold  a  railroad  com- 
pany liable  for  injury  caused  by  running 
a  train  past  a  station  platform,  without 
light  or  warning,  after  dark,  evidence  is 
inadmissible  of  a  custom  of  pedestrians  to 
use  a  path  across  the  property,  if,  because 
of  the  presence  of  another  train  across  the 
path,  it  could  not  have  been  in  use  at  the 
time  of  the  injury. 

Trial  —  instruction  —  dealing  with  one 
count  of  declaration. 

6.  An  instruction  permitting  a  judgment 


V.  Atchison,  T.  A  S.  F.  R.  Co.  20  L.R^. 
(N.S.)   837. 

For  liability  to  trespasser  or  bare  licensee 
from  active  as  distinguished  from  passive 
negligence,  see  the  note  to  O'Brien  v.  Union 
Freight  R.  Co.  36  L.R.A.(N.S.)   492. 

Cases  relating  to  injury  in  railroad 
''yards"  are  excluded  from  this  note. 

It  is  the  general  rule  that  a  railroad  com- 
pany owes  no  duty  to  a  trespasser  or  bare 
licensee  at  a  station,  except  after  discover- 
ing his  peril.  Heiss  v.  Chicago,  R.  I.  &  P. 
R.  Co.  103  Iowa,  690,  72  N.  W.  787;  James 
V.  Illinois  C.  R.  Co.  196  111.  327,  63  N.  E. 
153;  Price  v.  Pecos  Valley  &  N.  E.  R.  Co. 
15  N.  M.  348,  —  L.R.A.rN.S.)  — ,  110  Pac. 
.565:  Louthian  v.  Ft.  Worth  &  D.  C.  R.  Co. 
60  Tex.  Civ.  App.  613,  111  S.  W.  665. 

That  is  to  say,  that  there  is  no  duty 
owed  to  persons  of  those  classes  except  to 
abstain  from  wilfully  or  wantonly  injur- 
ing them.  Deakin  v.  Illinois  C.  R.  Co.  127 
111.  App.  258;  Nichols  v.  Washington,  0.  & 
W.  R.  Co.  83  Va.  99,  6  Am.  St.  Rep.  257, 
5  S.  E.  171 ;  Woolwine  v.  Chesapeake  &  0. 
R.  Co.  (Manning  v.  Chesapeake  &  O.  R. 
Co.)  36  W.  Va.  329,  16  L.R.A.  271,  32  Am. 
St.  Rep.  859,  15  S.  E.  81. 

There  is  no  affirmative  duty  of  care. 
Arkansas  &  L.  R.  Co.  v.  Sain,  90  Ark.  278, 
22  L.R.A.(N.S.)  910,  119  S.  W.  659. 

Such  persons  must  take  the  premises  as 
they  find  them.  Nichols  v.  Washington,  0. 
k  W.  R.  Co.  83  Va.  99,  5  Am.  St.  Rep.  257, 
5  8.  E.  171;  Norfolk  &  W.  R.  Co.  v.  Wood, 
99  Va.  156,  37  S.  E.  846;  Woolwine  v. 
Chesapeake  &  O.  R.  Co.  (Manning  v.  Chesa- 
peake &  O.  R.  Co.)  36  W.  Va.  329,  16  L.R.A. 
271.  32  Am.  St:  Rep.  859,  16  S.  E.  81. 

In  Norfolk  &  W.  R.  Co.  v.  Wood,  99  Va. 
156.  37  S.  £.  846,  it  was  held  that  the  gen- 
eral rule  is  that  "a  bare  licensee — that  is, 
one  who  is  permitted  by  the  passive  ac- 
quiescence of  the  railroad  company  to  come 
upon  its  depot  platform  for  his  own  pur- 
poses in  no  way  connected  with  the  rail- 
road— is  only  relieved  from  the  responsibil- 
ity of  being  a  trespasser,  and  takes  upon 
himself  all  the  ordinary  risks  attached  to 
the  place  and  the  business  carried  on  there." 

See  also  a  similar  statement  of  the  rule 
in  Nichols  v.  Washinjrton,  0.  &  W.  R.  Co. 
83  Va.  99,  6  Am.  St.  Rep.  257,  5  S.  E.  171. 

Where  the  plaintiff  was  injured  at  a 
41  L.B.A.(K.S.) 


switch  in  the  woods  where  he  was  about 
to  take  the  train,  having  walked  beyond  the 
limits  of  the  usual  stopping  place  there, 
and  having  knowingly  taken  up  a  position 
on  the  cross-ties,  it  was  held  that  he  was 
a  quasi  trespasser,  and  that  the  railroad 
company  w^  not  liable  unless  he  was  in- 
jured by  its  reckless,  wanton,  or  intentional 
negligence.  Ensley  R.  Co.  v.  Chewning,  93 
Ala.  24,  9  So.  458. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Tom- 
linson,  69  Ark.  489,  64  S.  W.  347,  where 
the  plaintiff's  intestate  had  been  seeing  a 
friend  off  at  the  station,  and  the  question 
arose  whether,  when  he  was  afterwards  in- 
jured, he  had  not  returned  to  the  train  a 
second  time  for  the  purposes  of  curiosity, 
the  court  said:  "His  situation  would  then 
be  that  of  a  licensee,  who  must  take  the 
license  with  its  risk.  The  company  could, 
of  course,  do  him  no  wanton  injury,  nor 
could  they  dispense  with  the  statutory  re- 
quirements of  keeping  a  lookout,  but  in  such 
a  case  it  had  the  right  to  conduct  its  busi- 
ness in  the  usual  and  lawful  way  without 
regard  to  his  comfort  or  convenience,  and 
to  expect  of  him  that  he  would  use  due  care 
to  keep  out  of  the  way  of  its  engines  and 
trains.  Heinle  in  v.  Boston  &  P.  R.  Co.  147 
Mass.  136,  9  Am.  St.  Rep.  676,  16  N.  E. 
698." 

In  Johnson  v.  Boston  &  M.  R.  Co.  126 
Mass.  75,  where  the  plaintiff  was  a  mere 
intruder  upon  the  station  premises  of  the 
defendant  railroad,  and  was  injured  by  a 
train,  it  was  held  that  "it  not  being  al- 
leged nor  contended  that  the  injury  was 
wilfully  inflicted,  no  state  of  facts  was  es- 
tablished which  can  be  the  foundation  of 
an  action  of  tort.  No  obligation  or  duty 
toward  the  plaintiff  existing,  the  defendant 
could  not  be  guilty  of  violating  any  duty 
or  obligation  toward  her." 

Where  a  person,  finding  that  the  last 
train  has  gone,  lingers  at  the  station,  and 
in  leaving,  some  of  the  lights  having  been 
put  out,  he  stumbles  and  falls  against  a 
passing  train,  there  is  no  liability  on  the 
company.  Heinlein  v.  Boston  ft  P.  R.  Co. 
supra. 

In  Texas  C.  R.  Co.  v.  Harbison.  98  Tex. 
490,  85  S.  W.  1138,  where  the  railroad  had 
given  permission  to  an  express  company  to 
store  packages  in  the  station,  and  the  ex- 
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for  plaintiff  if  facts  are  found  such  as  are 
stated  in  one  count  of  the  declaration  is 
not  erroneous  because  it  does  not  specific- 
ally prohibit  a  finding  for  him  on  the 
other  counts,  if  the  facts  stated,  if  found  to 
exist,  would  justify  a  recovery. 

(June  21,  1912.) 

CERTIORARI  to  the  Appellate  Court, 
Fourth  District,  to  review  a  judgment 
affirming  a  judgment  of  the  City  Court 
of  Granite  City  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  defendants'  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  J.  A.  Connell,  with  Messrs.  War- 
nock,    Williamson,    A    Burroughs,    for 

plaintiffs  in  certiorari: 

Only  on  such  trains  and  in  such  places 
and  under  such  reasonable  conditions  as  the 
rules  of  the  carrier  provide,  may  a  per- 
son take  lawful  passage;  and  one  who  does 
not  conform  to  such  rules  is  an  intruder 
and  a  trespasser. 

4  Elliott,  Railroads,  2d  ed.  386,  387,  §§ 
1580,  1681;  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
v.  Best,  169  111.  301,  48  N.  E.  684;  Purple 
v.  Union  P.  R.  Co.  57  L.R.A.  700,  51  C.  C. 
A.  664,  114  Fed.  123;  Powers  v.  Boston  & 
M.  R.  Co.  153  Mass.  188,  26  N.  E.  446. 

Persons  who  board  or  endeavor  to  enter 
the  trains  of  a  railroad  company  through  a 
fraudulent  or  conclusive  arrangement  with 


press  company's  delivery  man  was  injured 
while  so  storing  packages  at  a  time  when 
no  trains  were  due  or  expected,  it  was  held 
that  the  railroad  company  owed  no  duty  at 
that  time  to  him  to  have  the  s'tation  light- 
ed, or  to  have  headlights  on  its  locomotive, 
and  if  the  injury  to  him  by  an  engine  was 
due  to  failure  to  light  the  station,  or  want 
of  a  headlight  or  of  an  inadequate  head- 
light, the  railroad  company  owing  no  duty 
to  him  in  that  respect,  and  that  he  could 
not  recover.  While  "it  is  not  so  stated  bv 
the  court  probably  the  theory  of  this  de- 
cision is  that  the  plaintiff  had  to  take  the 
premises  as  he  found  them. 

In  Louthian  v.  Ft.  Worth  &  D.  C.  R.  Co. 
50  Tex.  Civ.  App.  613,  111  S.  W.  665,  where 
the  plaintiff,  a  trespasser,  was  injured 
while  standing  on  a  plank  giving  access  to 
a  car  which  was  run  into  by  a  switching 
train,  displacing  the  plank,  it  was  held 
that,  in  the  absence  of  knowledge  of  his 
presence,  the  railroad  company  owed  him 
no  duty  to  exercise  care  for  his  safety  at 
the  place  of  the  injury,  and  where  there  is 
no  duty  there  is  no  liability  for  want  of 
care  in  the  protection  of  the  person  injured. 

In  Woolwine  v.  Chesapeake  &  0.  R.  Co. 
(Manning  v.  Chesapeake  &  O.  R.  Co.)  36 
W.  Va.  329,  16  L.R.A.  271,  32  Am.  St.  Rep. 
859,  16  S.  E.  81,  where,  by  a  collision  of 
two  of  its  trains,  a  small  building  which 
the  company  for  its  own  convenience  had 
erected  as  a  telegraph  office  was  wrecked 
by  a  train,  and  a  bare  licensee  within  the 
building  was  killed,  it  was  held  that  the 
company  was  not  liable  for  his  death.  The 
court  said:  "We  are  of  the  opinion  that 
the  defendant  owed  no  duty  to  the  plain- 
tilTs  decedent  other  than  that  it  was  its 
duty  not  to  wilfully  or  wantonly  injure  [the 
plaintiff],  and  that  in  going  upon  said 
premises  under  the  circumstances  of  tliis 
case  he  enjoyed  the  license,  subject  to  the 
risks  and  perils  attendant  thereon.  .  .  . 
The  general  principle  is  that  trespassers 
and  licensees  going  upon  the  premises  of 
another  take  the  premises  as  thev  find 
them,  and  run  such  risks  as  are  incident  to 
the  existing  condition  of  such  premises,  and 
therefore  cannot  complain  of  their  needing 
4 J  Wi.A.(N.S.) 


repairs,  and  cannot  recover  for  injuries 
resulting  from  the  condition  in  which  they 
find  the  premises;  but  the  distinction  is 
that  they  can  recover  for  injuries  result- 
ing from  the  subsequent  actual  negligence 
of  the  defendant  while  the  licensee  is  on 
the  premises;"  stating  in  the  second  place 
that  the  switch  remained  in  the  condition 
in  which  it  was  at  the  time  of  the  accident 
when  the  plaintifTs  intestate  went  upon  the 
premises,  that  is  to  say  there  had  been  no 
chan^  in  the  switch  during  that  period. 

Theory    of    liability   to   trespassers   and 
bare    licensees — illustrations. 

It  will  be  seen  that  in  Neice  v.  Chicago 
&  A.  R.  Co.  the  theory  of  liability  is  that 
there  was  sufficient  evidence  for  the  jury  to 
say  that  the  conduct  of  the  defendant 
showed  a  wanton  and  reckless  disregard  of 
the  safety  of  the  plaintiff. 

In  general  the  cases  holding  railroad  com- 
panies liable  for  injuries  at  stations  to 
trespassers  or  licensees  go  upon  the  same 
theory  as  those  holding  them  liable  for  in- 
juries to  such  persons  on  the  track  at  popu- 
lous places.  See  the  note  to  Frye  v.  St. 
Louis  I.  M.  &  S.  R.  Co.  8  L.R.A,<N.S.) 
1069. 

In  Louisville  &  N.  R.  Co.  v.  Bays,  142 

Ky.  400,  34  L.R.A.  (N.S.)    678,  134  S.  W. 

I  450,  where  a  person  was  killed  on  a  track 

'  near  a  railroad  station,  late  at  night,  long 

I  after  train  hours,  although  the  court  was  of 

I  the    opinion    that    the    situation    was    one 

where    during    business    hours    a    lookout 

should  have  been  kept  by  the  trainmen,  at 

that  hour  of  the  night  there  was  no  such 

legal  duty  to  the  person  killed,  who  was  a 

trespasser  on  the  track. 

In  Ransom  v.  T'nion  Depot  Co.  142  Mo. 
App.  361,  126  S.  W.  785,  where  the  plaintiff 
while  on  the  platform  of  the  defendant 
depot  company  was  injured  by  an  express 
truck  wliich  was  hit  by  a  passing  train, 
the  plaintiff  using  the  platform  solely  as  a 
route  from  his  home,  and  not  for  anv  busi- 
neas  at  the  station,  it  was  held  that  the 
depot  company  had  known  and  acquiesced 
in  such  use,  and  that  therefore  he  was  a 


1912. 


NEICE  V.  CUICAGO  &  A.  R.  CO. 


165 


the  conductor,  brakeman,  or  other  subor- 
dinate employee,  or  who  by  stealth  attempt 
to  effect  carriage  thereon,  are  trespassers. 

4  Elliott,  Railroads,  2d  ed.  384,  885,  §§ 
1580,  1581;  Cleveland,  0.  C.  &  St.  L.  R. 
Co.  V.  Best,  169  III.  301,  48  N.  £.  684; 
Purple  V.  Union  P.  R.  Co.  67  L.R.A.  700,  61 
C.  C.  A.  564,  114  Fed.  123;  Chicago  A,  A. 
R.  Co.  V.  Michie,  83  111.  427 ;  Vassor  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  68,  7 
L.RwA.(N.S.)  050,  54  S.  E.  849,  9  Ann.  Gas. 
535. 

One  who  knows,  or  by  the  exercise  of  rea- 
sonable diligence  would  know,  that  a  train 
is  prohibited  from  carrying  passengers,  and 
who  enters  and  rides  or  endeavors  to  ride 
upon  it,  is  a  trespasser. 

Purple  T.  Union  P.  R.  Co.  57  L.R.A.  700, 


51  C.  C.  A.  5G4,  114  Fed.  123;  Toledo,  W. 
&  W.  R.  Co.  V.  Bro()k.s,  81   Til.  24i). 

Persons  about  the  depot  premises  or  pri- 
vate grounds  of  a  railroad  company  for 
their  own  convenience,  and  not  for  the  pur- 
pose of  taking  lawful  passage  upon  the 
company's  trains,  or  not  having  business 
with  the  company,  are  trespassers. 

Illinois  C.  R.  Co.  v.  Eicher,  202  111.  566, 
67  N.  E.  376;  Illinois  C,  R.  Co.  v.  God- 
frey, 71  111.  500,  22  Am.  Rep.  112;  Deakin 
V.  Illinois  C.  R.  Co.  127  111.  App.  258. 

Railroad  companies,  in  the  operation  of 
trains,  owe  no  duty  to  a  trespasser  or  li- 
censee, except  to  refrain  from  wanton  and 
wilful  injury,  and  to  exercise  ordinary  care 
after  discovAring  him  to  be  in  a  position  of 
peril. 


licensee,  and  the  court,  after  referring  to 
certain  of  the  authorities,  said:  "Nothing 
more  may  be  drawn  from  these  cases  in 
aid  of  the  position  of  defendant,  than,  that 
the  landowner  does  not  owe  to  a  mere 
naked  licensee  the  duty  of  ordinary  care; 
but  whatsoever  may  be  said  about  the  jus- 
tice of  that  rule,  it  has  no  application  here, 
where  the  plaintiff  and  the  public  generally 
had  been  using  the  platform  so  long,  so 
continuously,  and  so  notoriously  that  de- 
fendant should  be  held  not  only  to  have 
tolerated  the  use,  but  to  have  invited  it. 
Tlie  basic  principle  of  all  negligence  law 
is  that  one  should  so  use  his  own  as  not 
to  injure  his  fellow,  and  when  those  engaged 
in  the  operation  of  such  dangerous  instru- 
mentalities as  railroad  trains  know  that 
persons  are  likely  to  be  on  or  in  close  prox- 
imity to  the  tracks,  the  least  duty  they  owe 
to  such  persons  is  that  of  ordinary  care.*' 

In  Thompson  v.  St.  Louis  Southwestern 
R.  Co.  —  Mo.  — ,  148  S.  W.  484.  the  court, 
while  reversing  on  other  grounds  a  judg- 
ment for  the  plaintiff,  who,  whiU  at  the  de- 
fendant's station  to  get  an  express  packaj^e, 
was  injured  by  the  projecting  swinging  door 
of  a  passing  freight  car,  said:  "It  is  well 
settled  by  a  long  line  of  judicial  decisions 
in  this  state,  that  railroad  companies  and 
others  similarly  situated  must,  so  far  as 
tiieir  relations  to  the  general  public  are 
concerned,  take  notice  of  the  conditions  cre- 
ated by  the  use  of  their  roadways  or  prem- 
ises by  others  with  their  encouragement 
or  permission,  either  express  or  implied, 
and  that  they  thereby  assume  the  duty  to. 
use  reasonable  care  to  avoid  injuring  those 
who  may  take  advantage  of  such  permis- 
sion." 

In  Pumell  v.  Raleigh  &  G.  R.  Co.  122  N. 
C.  832,  29  S.  E.  953,  the  defendant  kept  and 
used  a  shed  27.')  feet  long  and  80  feet  wide, 
under  which  there  were  five  railroad  tracks, 
used  in  common  by  the  defendant,  with 
three  other  railroads,  as  the  depot  for  all 
these  roads  in  receiving  and  discharging 
their  passengers.  This  shed  was  a  place  of 
common  resort  for  the  inhabitants  of  the 
town  and  all  other  persons,  and  there  was 
a  frequented  pass-wav  across  the  railroad 
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tracks  under  it,  which  was  used  with  the 
knowledge  and  consent  of  the  defendant. 
The  plaintiff's  intestate  was  killed  by  the 
train  of  the  defendant — four  hours  late, 
at  9:30  P.  M. — backing  under  the  dark  un- 
lighted  shed  at  a  rate  of  speed  not  greater 
than  4  miles  an  hour,  without  light,  or 
flagman,  or  signalman  or  the  front  of  the 
leading  car  of  the  backing  train.  It  was 
held  that  there  was  an  issue  of  negligence 
for  the  jury,  although  (as  appears  from 
the  dissenting  opinion)  the  intestate  went 
to  the  station  to  see  a  tramp  steal  a  ride. 

In  Whalen  v.  Chicago  &  N.  W.  R.  Co. 
75  Wis.  654,  44  N.  W.  849,  it  was  held 
that,  where  a  railroad  company  permitted  "a 
considerable  number  of  people  to  make  a 
thoroughfare  of  its  tracks  near  its  station, 
it  owed  a  duty  to  keep  a  lookout  for  peo- 
ple on  tracks,  particularly  in  the  dusk  of 
the  evening,  when  the  accident  in  suit  oc- 
curred. 

In  Rowlev  v.  Chicago,  M.  &  St.  P.  R.  Co. 
136  Wis.  208,  115  N.  W.  865,  where  a  truck 
which  had  in  some  manner  become  loose, 
perhaps  jarred  by  the  train,  was  struck  by 
the  train,  and  driven  against  the  plaintiff, 
who  was  walking  for  pleasure  on  the  plat- 
form, the  court,  in  reversing  a  judgment 
for  the  plaintiff,  said:  "A  mere  licensee, 
however  (and  in  this  case  there  is  no  claim 
that  the  plaintiff  was  more  than  a  mere 
licensee),  must  take  the  platform  as  he 
finds  it.  He  enjoys  his  license,  subject  to 
the  perils  that  may  be  there,  and  the  com- 
pany owes  him  no  greater  duty  than  to  re- 
frain from  active  or  intentional  wsong. 
.  .  .  But  it  is  equally  well  established 
in  this  state  that,  where  a  railroad  company 
has  by  long  acquiescence  licensed  the  public 
to  use  its  station  grounds  for  ordinary 
travel  and  passage  to  and  fro,  the  company 
must  conduct  its  business  over  such  licensed 
ways  with  ordinary  care  to  prevent  in- 
jury to  such  licensees,  and  that  the  rules 
of  ordinary  care  in  such  cases  require  a 
greater  measure  of  vigilance  than  would  be 
required  at  a  place  where  no  such  license 
had  been  given.  .  .  .  Ordinary  care  in 
such  cases  will  be  that  degree  of  care  which 
is   reasonably  adequate  to  meet  and  avoid 
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IllinoiB  C.  R.  Co.  v.  O'Connor,  189  111. 
669,  59  N.  E.  1098;  Illinois  C.  R.  Co.  v. 
Eicher,  202  111.  660,  67  N.  E.  376;  Thomp- 
son V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  226 
111.  642,  9  L.R.A.(N.S.)  672,  80  N.  E.  1054; 
ETalbert  v.  Wabash  R.  Co.  161  III.  App. 
362;  Chicago  &  A.  R.  Co.  v.  Bell,  133  Ul. 
App.  66. 

That  no  objection  was  made  by  the  de- 
fendant railroad  companies  to  the  use  of  the 
footbridge  and  platform  by  the  public  as  a 
convenient  way  to  get  from  East  Venice  to 
other  parts  of  town  did  not  amount  to  an 
invitation  to  the  public  to  come  upon  the 
railroad  tracks,  or  impose  an  obligation  on 
the  defendants  to  run  trains  in  any  respect 
different  from  what  they  would  be  run  in 
the  absence  of  such  use. 

Illinois  C.  R.  Co.  v.  Eicher,  202  III.  666, 
67  N.  E.  376;  Illinois  C.  R.  Co.  v.  Godfrey, 
71  111.  600,  22  Am.  Rep.  112;  Wabash  R. 
Co.  T.  Jones,  163  111.  167,  46  N.  E.  60; 
Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co.  126 
111.  416,  9  Am.  St.  Rep.  630,  18  N.  E.  799. 

Even  though  the  train  crew  have  knowl- 
edge that  persons  have  been  in  the  habit  of 
crossing  railroad  tracks  at  places  other  than 
public  crossings,  the  running  of  the  train 
in  violation  of  an  ordinance  limiting  speed 
and  requiring  a  headlight,  or  without  keep- 
ing a  lookout,  etc,  does  not  constitute  wan- 
ton or  wilful  negligence. 

Jllinois  C.  R.  Co.  v.  O'Connor,  189  111. 
669,  69  N.  E.  1098;  Illinois  C.  R.  Co.  v. 
Eicher,  202  111.  656,  67  N.  E.  376;  Janowicz 


V.  Pittsburgh,  Ft.  W.  &  C.  R,  Co.  124  IlL 
App.  1^9 ;  Fosbury  v.  Aurora,  E.  &  C.  R.  Cob 
141  111.  App.  98. 

The  alleged  conversation  between  deceased 
and  his  wife,  and  his  statement  to  her  that 
be  was  going  to  Venice  to  take  a  train  to 
Roodhouse,  and  that  she  would  follow  him 
later,  were  not  competent  testimony  as  part 
of  the  res  gestcR, 

Chicago  West  Div.  R.  Co.  v.  Becker,  128 
111.  646,  16  Am.  St.  Rep.  144,  21  N.  £. 
624;  Chicago  &  E.  I.  R.  Co.  v.  Chancellor, 
166  nL  438,  46  N.  E.  269;  Chicago  &  6.  T. 
R.  Co.  ▼.  Foster,  46  111.  App.  621 ;  Ross- 
Lewin  t.  Oermania  L.  Ins.  Co.  20  Cola 
App.  262,  78  Pac.  306. 

Mr.  D.  J.  SulUvaii  for  defendant  in  cer- 
tiorari. 

Cartwrlght,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  errpr,  Maud  Neice,  ad- 
ministratrix of  her  deceased  husband,  L.  B. 
N^eice,  recovered  a  judgment  in  the  city 
court  of  Granite  City  against  the  plaintiffs 
in  error,  the  Chicago  &  Alton  Railroad 
Company  and  the  Chicago,  Burlington,  k 
Quincy  Railroad  Company,  for  $3,600  dam- 
ages suffered  by  her,  as  widow,  by  the  death 
of  her  husband,  which  was  caused  by  a 
train  of  the  Chicago,  Burlington,  k  Quincy 
Railroad  Company  on  March  8,  1910,  and 
the  appellate  court  for  the  fourth  district 
affirmed  the  judgment.    A  writ  of  certiorari 


the  dangers  which  ought  to  be  anticipated 
under  all  the  circumstances,  including  the 
fact  of  the  licensed  use.  .  .  .  So,  while 
the  licensee  must  take  the  licensed  grounds 
or  platforms  as  he  finds  them,  and  cannot 
predicate  negligence  upon  defects  therein, 
he  is  entitled  to  expect  that  defendant  will 
exercise  ordinary  care,  in  view  of  all  the 
circumstances,  in  the  operation  of  its  busi- 
ness-at  and  about  the  licensed  ways.  .  .  . 
Thus,  in  the  present  case  it  would  be  entire- 
ly proper  to  say  that  the  defendant's  em- 
ployees were  required  to  use  ordinary  care 
in  operating  and  placing  the  truck  upon 
the  platform,  in  case  the  platform  had  be- 
come a  licensed  way,  and  that  the  measure 
of  ordinary  care  would  be  greater  than  it 
would  be  had  no  license  been  given,  and 
would  be  such  as  would  be  reasonably  ade- 
quate to  meet  and  avoid  the  dangers  which 
ought  to  be  anticipated  in  view  of  the  li- 
censed use." 

In  Anderson  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  87  Wis.  196,  23  L.R.A.  203,  68  N.  W. 
79,  the  court  held  that  in  Wisconsin  an 
implied  license  for  people  to  go  upon  the 
track  had  been  limited  in  general  to  sta- 
tions, depot  grounds,  or  yards. 

Miscellaneous. 

In  Nichols  v.  Chesapeake,  0.  k  S.  W.  R. 
41  L,R.A.(N.S.) 


Co.  8  Ky.  L.  Rep.  619,  2  S.  W.  181,  it  was 
held  that  "while  any  rate  of  speed  of  a 
railroad  train  in  passing  a  mere  flag  sta- 
tion is  not  per  se  negligence  as  to  tres- 
passers on  the  track,  the  rule  is  different 
as  to  persons  on  the  track  at  a  point  where 
the  public  have  a  right  to  be." 

In  Illinois  C.  R.  Co.  v.  McCalip,  76  Miss. 
360,  26  So.  166,  the  court  suggested  that 
it  was  of  the  opinion  that  an  idler  or  tramp 
lounging  around  the  depot  ground  might 
recover  for  injury  suffered  through  the  rail- 
road company's  disobedience  of  the  statute, 
which  provides  that  "it  shall  be  unlawful 
to  back  a  train  of  cars,  or  part  of  a  train, 
or  any  engine,  into  or  along  a  passenger 
depot  at  a  greater  rate  of  speed  than  3 
miles  an  hour;  and  every  such  train,  part 
of  a  train,  or  engine,  backing  into  or  along 
a  passenger  depot,  and  within  60  feet  there- 
of, shall,  for  at  least  300  feet  before  it 
reaches  or  comes  opposite  to  such  depot,  be 
preceded  by  a  servant  of  the  railroad  com- 
pany on  foot,  not  exceeding  40  nor  under  20 
feet  in  advance,  to  give  warning.  For  every 
injury  inflicted  by  a  railroad  company 
while  violating  this  section,  the  party  in- 
jured may  recover  full  damages  without  re- 
gard to  mere  contributory  negligence." 

In  Yazoo  &  M.  Valley  R.  Co.  v.  Metcalf, 
84  MiBS.  242,  36  So.  259,  it  was  held  that 
this  statute  applied  to  a  mere  licensee. 
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granted  to  bring  the  record  into  this 
eourt  for  review. 

At  tne  conclusion  of  the  evidence  for  the 
plaintiff  the  defendants  asked  the  court  to 
direct  a  verdict  of  not  guilty,  and  the  at- 
torney for  the  plaintiff  then  admitted  that 
at  the  time  Neice  was  killed  he  was  not  a 
passenger,  as  had  been  alleged  in  the  dec- 
laration, and  the  declaration  was  amended 
by  leave  of  court.  When  the  plaintiff  had 
finished  amending  the  declaration  and  fil- 
ing additional  counts  and  making  the 
amendments  permitted  on  the  trial,  the  dec- 
laration contained  six  counts,  in  which  it 
was  alleged  that  Neice  was  on  the  platform 
at  the  depot  of  the  Chicago  A  Alton  Rail- 
road Company,  between  the  tracks  in  the 
city  of  Venice,  where  he  had  gone  for  the 
purpose  of  obtaining  information  in  ref- 
erence to  being  carried  and  to  be  carried 
by  the  Chicago  A,  Alton  Railroad  Company 
from  the  city  of  Venice  to  the  city  of  Rood- 
house,  and  that  he  was  struck  and  killed 
by  an  engine  of  the  Chicago,  Burlington,  & 
Quincy  Railroad  Company.  The  first  count 
charged,  in  general  terms,  negligent  oper- 
ation of  the  Burlington  train.  The  second 
charged  negligence  in  exceeding  the  speed 
limit  of  an  ordinance.  The  third  charged 
negligence  in  operating  the  train  without  a 
headlight  and  without  blowing  a  whistle  or 
ringing  a  bell.  The  fourth  charged  negli- 
gence in  the  violation  of  an  ordinance  re- 
quiring a  bright  light  to  be  displayed  con- 
spicuously on  the  front  end  of  the  train. 


The  fifth  (or  first  additional)  count  charged 
the  defendant  with  wilfully  and  wantonly, 
and  in  reckless  disregard  of  the  safety  of 
persons  who  might  be  upon  the  platform, 
driving  the  engine  at  a  dangerous  rate  of 
speed  without  ringing  a  bell  or  blowing  a 
whistle,  and  without  having  a  sufficient 
headlight  on  the  engine.  The  sixth  (or  sec- 
ond additional )  count  made  a  similar  charge 
of  wanton  or  wilful  conduct  in  running  the 
engine  past  the  depot  and  cross  walk,  in 
the  nighttime,  at  a  high  rate  of  speed, 
without  a  headlight  and  without  ringing  a 
bell  or  blowing  a  whistle.  The  eourt  de- 
nied the  motion  for  a  directed  verdict,  and 
the  defendants  waived  the  right  to  assign 
error  on  the  ruling  by  introducing  evidence 
in  their  own  behalf,  but  renewed  the  motion 
at  the  close  of  all  the  evidence,  when  it 
was  again  denied  and  an  exception  taken. 

The  Chicago  &  Alton  Railroad  Company 
maintained  a  depot  in  the  city  of  Venice, 
and  on  the  east  side  of  the  depot  building 
there  were  three  tracks  running  north  and 
south.  The  track  next  to  the  building  was 
called  the  running  or  storage  track.  The 
next  track  belonged  to  the  Alton,  and  was 
used  for  south-bound  traffic  by  the  two  de- 
fendants and  the  Big  Four  Railroad  Com- 
pany. The  third  track  belonged  to  the 
Big  Four  Railroad  Company,  and  was  used 
for  north-bound  traffic  by  that  company  and 
the  defendants.  There  was  a  board  walk 
extending  east  from  the  depot  building 
across  the  running  track  and  south-bound 


In  King  v.  Illinois  C.  R.  Co.  62  C.  C.  A. 
489,  114  Fed.  855,  it  was  held  that  the 
aforesaid  statute  of  Mississippi  as  to  the 
backing  of  trains  into  passenger  depots, 
and  for  300  feet  before  reaching  or  coming 
opposite  to  such  depots,  related  to  the  actu- 
al depot  building  connected  with  the  pas- 
senger service. 

In  Garrett  v.  Atlantic  City  k  S.  R.  Co. 
79  N.  J.  L.  127,  74  Atl.  273,  it  was  held 
that  where  a  railroad  company  provided  a 
passenger  with  a  safe  path  to  the  highway, 
and  he  went  his  own  way  across  the  tracks, 
and  was  injured,  that  it  owed  him  no  duty 
of  care. 

So,  in  Dieckman  v.  Delaware,  L.  &  W.  R. 
Co.  81  K  J.  L.  460,  79  Atl.  310,  it  was 
held  that  a  mere  passive  acquiescence  in  a 
route  of  getting  aboard  the  train  involved 
no  liabili^  on  the  part  of  the  railroad  com- 
pany. 

In  Ling  v.  Great  Northern  R.  Co.  165 
Fed.  813,  where  a  child  between  two  and  a 
half  and  three  years  of  age,  not  being  a 
passenger  or  one  having  business  with  the 
railroad  company,  and  not  having  been 
seen  by  any  of  the  railroad  company's  em- 
ployees or  servants,  being  on  the  depot 
platform,  leaned  against  tne  rear  sleeping 
ear  Just  before  the  train  moved,  and  was 
thrown  and  injured  by  the  starting  of  the 
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train,  it  was  held  that  the  company  was 
not  liable. 

Where  the  plaintiff  was  injured  by  the 
cars  without  an  engine  making  a  flying 
switch  near  the  depot  of  the  defendant,  at 
an  open  un inclosed  space  over  which  there 
was  much  travel  in  transacting  business  for 
the  company  and  in  passing  from  one  part 
of  the  city  to  another,  it  was  held  that  he 
was  not  a  trespasser,  but  a  judgment  for 
him  was  reversed  on  the  ground  that  the 
courts  below  had  not  properly  stated  to  the 
jury  the  doctrine  of  comparative  negligence 
(then  existing  within  the  state  of  ][11inois), 
the  theory  of  the  supreme  court  being  that 
if  the  plaintiff's  negligence  was  slight,  to 
enable  him  to  recover,  that  of  the  defend- 
ant must  be  gross.  Illinois  C.  R.  Co.  v. 
Hammer,  72  111.  347. 

It  may  be  noted  that  in  Gulf,  C.  &  8.  F. 
R.  Co.  V.  Bolton,  2  Ind.  Terr.  463,  51  S.  W. 
1085,  it  was  held  that  "one  who  is  about  to 
take  passage  upon  a  railway  train  has  no 
right  to  leave  the  waiting  room  provided 
for  passengers,  and  go  out  upon  or  near  the 
main  track  of  the  railway,  and  go  to  sleep; 
and  if  he  do  so,  he  is  guilty  of  the  grossest 
negligence,  and  the  only  duty  which  the 
railway  company  owes  him  is  not  to  wan- 
tonly and  unnecessarily  inflict  injury  upon 
him  after  its  employees  have  discovered 
him."  B.  B.  B. 
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track  to  a  platform  about  50  feet  long, 
running  north  and  south  between  the  sec- 
ond and  third  tracks,  which  were  used  for 
traffic.  The  walk  and  platform  w^ere  used 
in  going  to  and  from  trains  and  by  pei- 
Bons  having  business  at  the  depot.  On  the 
controverted  questions  of  fact  the  evidence 
for  the  plaintiff  to  be  considered  by  the 
court  was  to  the  following  effect:  L.  B. 
Nei<;e  was  a  railroad  employee  who  had 
worked  for  the  Chicago  &  Alton  Railroad 
Company  at  Roodhouse  for  a  number  of 
years,  and  for  a  short  time  prior  to  his 
death  had  been  a  brakeman  for  the  Wabash 
Railroad  Company.  He  was  on  a  sixty  days' 
leave  of  absence  from  the  latter  company, 
and  was  looking  for  a  more  satisfactory 
job.  His  wife  was  staying  at  the  resi- 
dence of  her  parents,  at  Granite  City,  2 
or  3  miles  north  of  Venice.  He  obtained 
employment  as  a  car  repairer  for  the  Alton 
at  Roodhouse,  and  on  March  8,  1910,  came 
to  the  place  where  his  wife  was  staying 
and  helped  to  pack  up  their  goods,  which 
were  stored  there,  intending  to  move  to 
Roodhouse.  The  usual  supper  hour  was  be- 
tween 6  and  6  o'clock,  and  it  was  some- 
what earlier  that  evening.  Some  time  be- 
fore 6  o'clock  he  ate  his  supper,  and,  tak- 
ing a  railroad  lantern,  started  for  Venice. 
It  is  uncertain  at  what  time  he  reached  the 
depot  at  Venice;  but  he  made  inquiries 
there  as  to  who  was  the  conductor  of  the 
Chicago  k  Alton  freight  train  which  was 
due  from  the  south  between  7:30  and  8 
o'clock  p.  M.,  and  aaked  if  it  would  stop  at 
Venice.  He  was  told  that  it  was  not  cus- 
tomary to  stop,  but  the  train  would  stop 
because  they  had  a  stockman  to  pick  up. 
The  Alton  kept  a  ticket  agent  at  its  depot, 
whose  hours  were  from  6:40  a.  if.  to  7:07 
P.  M.,  and  be  was  absent  from  the  depot 
at  the  noon  hour  and  at  his  supper  hour, 
which  .was  from  6  to  6:40.  The  ticket  of- 
fice was  closed  and  the  lights  put  out  at 
about  7:20;  but  the  waiting  room  was  left 
open,  and  that  part  of  the  office  used  by  the 
yardmen  was  also  open,  and  the  depot 
grounds  were  dark.  Freight  trains  did  not 
carry  passengers,  and,  besides  the  train 
crew,  carried  none  but  men  in  charge  of 
stock  and  employees  who  had  passes 
stamped  on  the  face,  "Good  on  freight 
trains."  There  was  no  evidence  that  Neice 
had  any  transportation  entitling  him  to 
ride  on  the  freight  train,  and  he  made  no 
inquiry  for  a  ticket.  The  freight  train  on 
the  east  track  reached  the  station  between 
7:30  and  8  o'clock.  John  Pease,  a  stock- 
man who  had  stock  on  the  train  which  was 
loaded  at  East  St.  Louis,  had  missed  the 
train  there,  and  had  come  to  Venice  on  an 
interurban  car.  The  trainmen  had  been 
notified  to  stop  at  Venice  and  take  him 
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aboard,  and  he  had  been  staying  about  the 
waiting  room  for  an  hour  or  more.  As  the 
train  approached,  lio  walked  east  from  the 
depot  across  the  walk  to  the  platform  be- 
tween the  second  and  third  tracks.  Neice 
followed  him,  and  asked  if  the  train  was 
going  to  pick  up  anything,  and  Pease  said 
nothing  he  knew  of,  except  himself.  Pease 
asked  Neice  if  he  was  going  up,  and  he 
said  he  would  like  to  go.  The  train  was 
then  passing  them,  and  before  it  came  to 
a  stop  a  freight  train  of  the  Burlington, 
consisting  of  an  engine,  freight  car,  and  ca- 
boose, ran  past  the  platform,  going  south, 
at  a  rate  of  between  25  and  40  miles  an 
hour,  without  any  headlight,  and  without 
ring  a  bell  or  blowing  a  whistle.  The  end 
of  the  pilot  beam  struck  Neice  and  threw 
him  25  feet,  causing  his  death.  Neither  the 
fireman  nor  engineer  saw  Neice,  although 
they  testified  that  they  were  in  their  places, 
and  the  fireman  said  he  was  sitting  on  the 
seat  on  the  left  side  of  the  cab, — the  side 
Neice  was  on.  The  train  did  not  stop,  and 
the  fireman  and  engineer  did  not  know 
until  the  next  morning  tfiat  there  had  been 
an  accident.  There  was  an  ordinance  of  the 
city  of  Venice  prohibiting  the  running  of 
passenger  trains  at  a  greater  rate  of  speed 
than  10  miles  an  hour  and  freight  trains 
at  a  greater  rate  than  6  miles  an  hour,  and 
requiring  a  bright  light  to  be  conspicuously 
displayed  in  the  nighttime  on  the  front  and 
rear  ends  of  all  trains  while  in  motion. 
There  was  contradictory  evidence  for  the 
defendants  as  to  the  rate  of  speed,  the  ring- 
ing of  the  bell,  and  the  existence  of  a  head- 
light; but  it  could  not  be  taken  into  ac- 
count on  the  motion  to  direct  a  verdict. 

The  grounds  upon  which  it  is  contended 
that  the  court  erred  are  that  Neice  was  con- 
clusively shown  by  the  evidence  for  the 
plaintiff  to  have  been  a  trespasser;  that 
ne  had  not  brought  himself  into  any  such 
relation  with  the  defendants  that  they  owed 
him  any  duty  except  to  refrain  from  wil- 
fully or  wantonly  injuring  him  after  having 
ascertained  that  he  was  in  a  perilous  po- 
sition; and  that  they  violated  no  duty  ow- 
ing to  him  under  that  rule.  But  one  con- 
clusion can  be  drawn  from  the  evidence  as 
to  the  relation  between  Neice  and  the  de- 
fendants, and  it  must  necessarily  be  that 
ne  intended  to  obtain  a  ride  to  Roodhouse, 
unlawfully  and  contrary  to  the  established 
rules  of  the  company,  by  means  of  a  train 
designed  for  carrying  Ireight,  and  not  for 
passengers.  Conductors  on  freight  trains 
have  no  authority  to  accept  passengers  for 
carriage  in  the  absence  of  a  rule  or  prac- 
tice to  the  contrary  (Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Best,  169  111.  301,  48  N.  E. 
684),  and  there  was  not  only  no  such  rule 
or  practice,  but  taking  passengers  on  freight 
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trains  was  forbidden,  and  the  rule  was 
necessarily  known  to  Neice,  who  had  been 
in  the  employ  of  the  company.  It  was  ex- 
pressly adniitted  at  the  close  of  the  evi- 
dence of  the  plaintiff  that  he  was  not  a 
passenger,  and  the  amendments  to  the  vari- 
ous counts  then  made  changed  the  allega- 
tions to  averments  that  he  went  on  the 
platform  for  the  purpose  of  obtaining  in- 
formation with  reference  to  passage,  and  to 
take  passage,  to  Roodhouse. 

The  evidence  showed  that  the  information 
tie  was  seeking  was  about  an  unlawful  pas- 
sage, and  the  passage  which  he  hoped  to 
take  was  contrary  to  the  rules  .of  the  com- 
pany. He  was  a  trespasser,  and,  if  it  had 
been  a  mere  question  of  negligence  on  the 
part  of  those  in  charge  of  the  Burlington 
train,  there  could  have  been  no  recovery. 
If  the  injury  had  been  due  to  a  negligent 
omission  of  duty,  it  was  incumbent  on  the 
plaintiff  to  prove  that  he  was  rightfully  on 
the  platform  at  the  time  he  was  struck, 
and  she  failed  to  make  such  proof.  There 
was  no  relation  existing  between  him  and 
the  defendants  which  created  a  duty  or  ob- 
ligation toward  him  as  a  passenger,  or  one 
intending  to  take  passage  or  transacting  any 
other  lawful  business  on  the  depot  grounds, 
and  it  is  true  that  ordinarily  in  the  case 
of  a  trespasser  the  obligation  of  care  to 
avoid  injury  arises  at  the  time  that  his 
perilous  position  becomes  known  to  those 
in  charge  of  the  train.  Illinois  C.  R.  Co.  v. 
O'Connor,  189  111.  559,  59  N.  E.  1098;  Illi- 
nois C.  R.  Co.  V.  Eicher,  202  111.  556,  67 
N.  K.  376;  Thompson  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  226  111.  542,  9  L.R.A.(N.S.) 
672.  80  N.  E.  1054.  Upon  the  right  of  way 
of  the  railroad  where  the  public  are  not  in- 
vited or  authorized  to  go  for  the  transac- 
tion of  business  with  the  railroad  company, 
those  in  charge  of  the  train  must  have 
knowledge  both  of  the  presence  of  the  tres- 
passer and  of  his  dangerous  situation;  but 
depot  grounds  and  platforms  provided  by 
the  railroad  company  for  the  use  of  the 
public  in  the  transaction  of  its  business, 
where  persons  have  a  right  to  be  for  legiti- 
mate purposes,  and  where  they  may  reason- 
ably be  expected,  are  quite  different.  If 
they  are  there  for  a  legitimate  purpose  in 
connection  with  the  business  of  the  com- 
pany, they  have  a  right  to  demand  the  exer- 
cise of  reasonable  care  for  their  safety.  If 
they  are  simply  idlers,  loiterers,  or  tres-' 
passers,  the  duty  of  the  company  is  only  to 
abstain  from  wilfully  or  wantonly  injuring 
them.  But  the  duty  is  owing  to  an  inde- 
terminate part  of  the  public  generally,  and 
if  there  is  a  disregard  of  that  duty,  one  of 
the  general  public  who  happens  to  be  in 
such  position  as  to  be  the  sufferer  from  the 
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violation  of  the  duty  will  have  a  right  of 
action  for  any  injury  he  sustains. 

To  run  a  train  in  the  nighttime  over  un- 
lighted  station  grounds  without  a  head- 
light, and  without  any  warning  by  bell  or 
whistle,  along  a  platform  where  persons  may 
reasonably  be  expected  to  be,  is  evidence 
tending  to  prove  a  wanton  and  reckless 
disregard  of  the  safety  of  such  persons.  In 
such  a  case  it  is  not  necessary  that  there 
should  be  specific  knowledge  of  an  indi- 
vidual on  the  track  or  platform,  or  specific 
ill  will  toward  or  an  intention  to  injure  an 
individual.  In  East  St.  Louis  Connecting 
R.  Co.  V.  O'Hara,  150  111.  580,  37  N.  E. 
917,  it  was  considered  unnecessary,  in  order 
to  raise  an  inference  of  wanton  and  wilful 
negligence,  that  th^re  should  be  ill  will 
directed  specifically  to  plaintiff,  or  to  have 
known  that  he  was  in  such  a  position  as 
likely  to  be  injured,  where  the  servants  of 
the  company  were  running  its  engine  in  the 
dark  without  a  headlight  or  a  bell  ring- 
ing, and  at  a  high  and  dangerous  speed, 
where  persons  were  likely  to  be  passing. 
In  Wabash  R.  Co.  v.  Jones,  163  111.  167, 
45  N.  E.  50,  it  was  said :  'The  fact  of  gen- 
eral use  by  the  public  of  a  track,  so  as  to 
create  a  probability  of  their  presence,  misrht 
make  an  act  which  would  otherwise  be 
merely  negligent  so  reckless  as  to  indicate  a 
disregard  for  life  or  a  general  disposition 
to  do  injury."  Considering  alone  the  evi- 
dence offered  by  the  plaintiff,  it  would  jus- 
tify an  inference  of  such  a  reckless  disregard 
of  the  safety  of  persons  who  might  be  on 
the  crosswalk  and  platform  at  the  depot  as 
would  amount  to  wanton  and  wilful  con- 
duct, and  on  that  ground  the  court  did  not 
err  in  submitting  the  issue  to  the  jury. 

There  were  some  erroneous  rulings  by 
the  court  in  the  course  of  the  trial.  The 
plaintiff  was  permitted  to  testify  to  a  con- 
versation with  her  husband  when  he  left 
her  in  the  evening,  in  which  he  said  that 
he  was  going  to  Roodhouse  to  take  a  posi- 
tion which  had  been  given  him;  that  he  was 
going  to  take  the  train  from  Venice;  and 
that  she  should  come  to  Roodhouse  on  the 
following  Thursday.  The  objection  was  spe- 
cifically made  that  she  was  not  competent 
to  testify  to  any  conversation  with  her  hus- 
band during  the  existence  of  the  marriage 
relation,  and  the  court  erred  in  the  ruling. 
Section  5  of  the  act  in  regard  to  evidence 
and  depositions  in  civil  cases  (Kurd's  Rev. 
Stat.  1911,  chap.  51)  only  permits  a  hus- 
oand  or  wife  to  testify  to  any  admission  or 
conversation  of  the  other  in  suits  between 
such  husband  and  wife.  Goelz  v.  Goelz,  157 
111.  33,  41  N.  E.  756;  Geer  v.  Goudy,  174 
111.  534,  51  N.  E.  623;  Sloan  v.  Sloan,  184 
111.  579,  56  N.  E.  9.i2:  Wickes  v.  Waddcn, 
228  III.  56,   81    N.   E.  798.     The  fact  that 
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^eice  intended  to  take  the  train  for  Bood- 
house  if  permitted  to  do  so  was  otherwise 
proved,  and  the  fact  that  he  was  inquiring 
whether  the  train  would  stop  and  who  the 
conductor  was,  and  that  he  wanted  to  go  on 
that  train,  was  proved  by  the  defendants. 
The  fact  was  not  in  dispute,  and  the  ruling 
did  no  harm. 

There  was  a  track  of  the  Wabash  Rail- 
road Company  about  75  feet  east  of  the 
three  tracks  above  described,  and  between 
the  Wabash  and  the  fiig  Kour  tracks  there 
was  a  footbridge,  with  railings  extending 
within  a  few  feet  of  the  eastern  rail  of  the 
Big  Four  track.  There  was  a  sign  on  the 
bridge:  **Not  a  Public  Way. — ^Dangerous." 
The  plaintiff  was  permitted  to  prove  that 
some  people  living  on  Weber  street,  east  of 
the  depot,  were  in  the  habit,  during  the  day, 
of  taking  a  short  cut  over  this  bridge  and 
across  the  depot  grounds,  and  this  evidence 
was  improperly  admitted.  The  Alton  train 
was  going  north  over  the  crossing,  so  that 
people  could  not  have  been  crossing  even 
in  defiance  of  the  notice,  and  there  was  no 
such  use  of  the  way  as  would  justify  an  in- 
ference of  a  wanton  disregard  of  the  safety 
of  individuals  who  might  be  taking  that 
way  across  the  tracks;  but  we  do  not  think 
that  there  was  any  such  prejudicial  effect  as 
would  justify  reversing  the  judgment. 

Error  is  assigned  on  the  giving  of  five 
instructions  at  the  instance  of  the  plain- 
tiff, each  of  which  contained  a  hypothesis  of 
fact  applicable  only  to  particular  counts  of 
the  declaration,  and  directed  the  jury  to 
find  the  defendants  guilty  if.  the  evidence 
established  the  facts  stated.  The  objection 
is  that  these  instructions  authorized  a  find- 
ing of  guilty  on  all  of  the  counts,  although 
applicable  only  to  particular  counts.  Each 
instruction  stated  facts  which  would  re- 
quire in  the  law  a  verdict  of  guilty,  and 
there  was  no  direction  to  find  the  defend- 
ant guilty  on  counts  alleging  other  or  dif- 
ferent facts.  The  instructions  were  not  er- 
roneous. ' 

As  to  one  of  them  it  is  said  that  it 
omitted  the  elements  of  contributory  negli- 
gence and  due  care  by  Neioe;  but  it  re- 
quired a  finding,  from  a  preponderance  of 
the  evidence,  that  the  engine  was  driven  in 
wanton  disregard  of  human  life,  and  the 
question  of  contributory  negligence  or  care 
of  Neice  was  not  involved. 

Complaint  is  also  made  that  the  court  re- 
fused six  instructions  which  the  defendants 
asked  to  have  given  to  the  jury.  They  ei- 
ther directed  a  verdict  of  not  guilty,  or  ad- 
vised the  jury  that  the  plaintiff  could  not 
recover  if  the  jury  believed  in  the  existence 
of  certain  facts  which  would  make  Neice  a 
trespasser.  The  court  did  not  err  in  refus- 
ing to  give  these  instructions,  because  the 
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fact  of  Neice  being  a  trespasser,  as  he  un- 
doubtedly was,  would  not  preclude  a  re- 
covery if  those  in  charge  of  the  Burlington 
train  were  guilty  of  wilful  and  wanton  con- 
duct which  caused  his  death.  There  was 
evidence  for  the  plaintiff  tending  to  prove 
such  conduct,  and  the  instructions  omitted 
a  necessary  qualification. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 
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PEOPLE  OF  THE  STATE  OF  COLORADO, 

Plff.  in  Err., 
▼. 

JOHN  B.  ORRIS. 

T—  Colo.  — ,  121  Pac.  163.) 

False  pretense  —  obtaining  property  by 
check  —  Intent  to  stop  payment. 

Securing  property  for  a  check  which  the 
maker  represents  is  good  and  will  be  paid, 
when  he  in  fact  intends  to  stop  payment 
upNQn  it,  does  not  render  him  guilty  of  ob- 
taining property  by  false  pretenses,  within 
a  statute  making  punishable  any  person 
who,  by  any  false  pretense,  obtains  from 
any  other  person  any  valuable  thing  with 
intent  to  cheat  or  defraud. 

(February  6,  1912.) 

ERROR  to   the   District   Court   for   Rio 
Grande  County  to  review  a  judgment 
sustaining  a  motion  to  quash  an  informa- 
tion   charging    defendant    with    obtaining 
property  by  false  pretenses.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note.— False  pretenses:  ohtaining  prop' 
erty  bj/  cheoTc  tcith  intent  to  stop  pay« 
ment. 

The  elements  constituting  the  crime  of 
obtaining  property  by  false  pretenses  are 
concisely  set  forth  in  the  quotation  from 
2  Bishop's  New  Crim.  Law,  §  415,  used  by 
the  court  in  Pkople  v.  Obris,  as  follows: 
"A  false  pretense  is  such  a  fraudulent  rep- 
resentation of  an  existing  or  past  fact,  by 
one  who  knows  it  not  to  be  true,  as  is 
adapted  to  induce  the  person  to  whom  it  is 
made  to  part  with  something  of  value." 

As  shown  by  the  above  quotation,  it  is 
elementary  that  a  false  pretense  as  to  a 
future  fact  or  event  will  not  support  a  con- 
viction for  obtaining  property  by  false 
pretenses.  It  is  generally  held  that  the  giv- 
ing of  a  worthless  check  constitutes  a  rep- 
resentation that  the  drawer  has  credit  with 
the  drawee  for  the  amount  involved,  and 
that  such  a  representation  relates  to  an 
existing  fact,  so  that  a  prosecution  for  ob- 
taining money  by  false  pretenses  mav  be 
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Mr.  Albert  L.  Moses,  for  the  People: 

The  information  stated  everything  req- 
uisite to  constitute  the  offense  of  obtain- 
ing pr(^erty  by  false  pretenses. 

People  V.  Wasservogle,  77  Cal.  173,  19 
Pae.  270;  12  Am.  &  Eng.  Enc.  Law,  2d 
ed.  838;  State  v.  Hammelsy,  62  Or.  156, 
17  L.R.A.(N.S.)  244,  132  Am.  St.  Rep. 
686,  96  Pac.  866;  Barton  v.  People,  136 
ni.  405,  10  L.R.A.  302,  25  Am.  St.  Rep. 
375,  26  N.  E.  776. 

Mr.  Jesse  Stephenson  for  defendant  in 
error. 

Hill,  J.,  delivered  the  opinion  of  the 
court: 

The  substance  of  the  information  filed 
in  the  district  court  of  Rio  Grande  county 
was  that  the  defendant  in  error,  John  B. 
Orris,  on  the  15th  of  March,  1911,  at  said 
county  of  Rio  Grande,  in  the  state  of  Colo- 
rado, did  then  and  there  feloniously,  know- 
ingly, and  designedly  falsely  pretend  to  one 
Edward  S.  Cox  that  a  certain  check  whicli 
he,  the  said  John  B.  Orris,  then  and  there 
made  payable  to  him,  the  said  Edward  S. 
Cox,  and  deliverd  to  the  First  National 
Bank  of  Monte  Vista,  Colorado,  would  be 
delivered  to  him,  the  said  Cox,  by  the  First 
National  Bank  of  Monte  Vista,  and  paid 
by  the  Exchange  National  Bank  of  Colo- 
rado Springs,  upon  which  bank  it  was 
drawn,  and  which  cheek  was  in  the  words 
and  figures  following,  to  wit: 

No.    154. 

Colorado  Springs,  Colo.,  March  15,  19 — . 

The  Exchange  National  Bank  of  Colo- 
rado Springs,  Colorado.  Pay  to  the  order 
of  £.  S.  Ceo,  $250. 

John  B.  Orris. 

That  said  false  pretenses  were  then  and 
there  made  by  the  said  John  B.  Orris  with 
the  design  and  for  the  purpose  of  inducing 
the  said  Edward  S.  Cox  to  yield  up  and 
deliver   the  possession   of   a   certain   tract 


of  land,  described  as  the  W.  i  of  the  N. 
W.  i  of  section  2  and  the  N.  E.  i  of  sec- 
tion 3,  in  township  38  north,  of  range  7 
east,  etc.,  in  Rio  Grande  county,  Colorado, 
which  said  possession  was  then  and  there 
of  the  value  of  $250,  and  the  said  Edward 
S.  Cox,  relying  upon  and  believing  the  said 
false  pretcoises  to  be  true,  and  being  de- 
ceived thereby,  was  then  and  there  induced, 
by  reason  thereof,  to  yield  up  and  deliver 
the  possession  of  the  said  land,  by  which 
said  false  pretenses  he,  the  said  John  B.  Or- 
ris, then  and  there,  with  intent  to  cheat 
and  defraud  the  said  Edward  S.  Cox,  felo- 
niously, fraudulently,  designedly,  and  know* 
ingly  did  obtain  from  the  said  Edward  S. 
Cox  possession  of  the  said  land,  which 
said  possession  was  of  the  value  of  $250  of 
the  personal  property,  goods,  and  chattels 
of  the  said  Edward  S.  Cox;  whereas,  in 
truth  and  in  fact,  the  said  check  was  not 
paid  by  the  said  the  Exchange  National 
Bank  of  Colorado  Springs^  Colorado,  and 
the  payment  thereof  was  stopped  by  him, 
the  said  John  B.  Orris,  and  the  same  was 
not  of  the  value  of  $250,  or  any  other  sum 
whatever,  all  of  which  said  false  pretenses 
he,  the  said  John  B.  Orris,  at  the  time  he 
so  falsely  j>retended,  as  aforesaid,  well 
knew  to  be  false,  etc.  The  defendant  moved 
to  quash,  alleging  that  the  information  did 
not  charge  the  commission  of  a  crime;  this 
motion  was  sustained.  The  people  bring 
the  law  question  here  for  review  upon  error. 
This  information  was  attempted  to  be 
drawn  under  §  1849,  Revised  Statutes  1908, 
which  reads  in  part  as  follows:  "If  any 
person  or  persons  shall  knowingly  and  de- 
signedly, by  any  false  pretense  or  pretenses, 
obtain  from  any  other  person  or  persons 
any  chose  in  action,  money,  goods,  wares, 
chattels,  effects,  or  other  valuable  thing 
whatever,  with  intent  to  cheat  or  defraud 
any  such  person  or  persons  of  the  same, 
every  person  so  offending  shall  be  deemed 
a  cheat,  and  upon  conviction  shall,  where 
the  property  obtained  is  over  the  value  of 


maintained.  This  question,  however,  was  i 
not  involved  in  People  v»  Obms,  as  it  was 
there  conceded  that  the  drawer  had  money 
in  the  bank  upon  which  the  check  was 
drawn.  The  simple  question  remaining 
after  the  above  admission  was  wheth- 
er the  defendant's  intention  to  stop 
payment  on  the  check  related  to  a  •  past, 
present,  or  future  fact.  It  is  clear  that  it 
did  not  relate  to  the  first  two,  and  equally 
clear  that  it  did  relate  to  the  last.  It  is 
thus  obvious  that  one  of  the  elements  of 
the  crime  charged  was  lacking,  and  that 
no  conviction  could  be  sustained. 

The  decision  in  People  v.  Orris  appears 
to  be  the  first  to  have  passed  upon  the 
point  under  discussion,  and  it  is  therefore 
of  no  little  interest  and  value.  Of  course, 
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a  different  conclusion  might  be  reached  in 
a  case  where  the  drawer  had  no  funds  on 
deposit,  if  such  a  case  could  arise,  when 
the  intent  to  stop  payment  was  also  pres- 
ent, on  the  theory  that  the  giving  of  a 
worthless  check  amounts  to  a  representa- 
tion that  the  drawer  has  a  credit  with  the 
drawee;  but  it  seems  clear  that  no  conclu- 
sion other  than  that  reached  in  People  v. 
Orris  could  be  considered  sound  under  the 
facts  there  involved.  Statutes  may  be 
passed  which  are  broad  enough  to  cover 
false  statements  relating  to  future  events 
or  facts.  Under  such  statutes,  of  course, 
a  different  result  would  be  possible. 

As  to  giving  post-dated  check  as  false 
pretense,  see  note  to  State  v.  Ferris,  post, 
173.  J.    T.    W. 
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$20,  be  imprisoned  in  the  penitentiary  not 
to  exceed  ten  years;  and  where  the  value 
of  the  property  obtained  is  $20  or  less,  be 
fined  in  any  sum  not  exceeding  $1,000,  or 
imprisoned  in  the  county  jail  not  to  exceed 
six  months,  or  both.     .    .    ." 

Assuming,  without  deciding,  that  the  se- 
curing of  possession  of  real  estate  would  be 
covered  by  this  section,  the  motion  to  quash 
was  properly  sustained.  To  come  within 
the  statute,  a  representation  must  be  of 
some  fact,  past  or  present.  In  2  Bishop's 
New  Criminal  Law,  §  415,  it  is  said:  "A 
false  pretense  is  such  a  fraudulent  repre- 
sentation of  an  existing  or  past  fact,  by 
one  who  knows  it  not  to  be  true,  as  is 
adapted  to  induce  the  person  to  whom  it  is 
made  to  part  with  something  of  value." 
Tliis  definition  has  heretofore  received  the 
sanction  of  this  court.  In  Adams  v.  Schif- 
fer,  11  Colo.  15,  7  Am.  St.  Rep.  202,  17 
Pac.  21,  it  is  said:  "A  fraud  must  relate 
to  facts  then  existing,  or  which  had  pre- 
viously existed;  hence,  nonperformance  of 
a  promise  made  in  the  course  of  negotia- 
tions is  not  of  itself  either  a  fraud  or  the 
evidence  of  a  fraud."  Iii  the  case  of  Far- 
ris  V.  Strong,  24  Colo.  107,  48  Pac.  963,  it 
is  said:  *'lt  is  well  settled  that,  to  consti- 
tute an  actionable  fraud,  the  representation 
must  not  only  be  false,  but  must  relate 
to  a  past  or  existing  fact;  and  that  fraud 
cannot  be  predicated  upon  a  false  represen- 
tation as  to  a  matter  of  intention,  or  upon 
an  unfulfilled  promise  to  perform  an  act, 
made  with  the  intention  not  to  perform,  al- 
though such  representation  or  promise  in- 
fluenced the  complaining  party  to  enter  in- 
to the  contract  or  transaction." 

With  these  definitions  in  view,  an  exami- 
nation of  the  information  will  disclose  that 
it  fails  to  state  iacts  suflicient  to  bring  it 
within  them.  It  savs  that  the  defendant, 
Orris,  told  Cox  that  the  check  would  be 
delivered  to  him ;  it  is  not  alleged  that  this 
was  not  done,  but  if  it  did  so  state,  it  is 
a  promise  to  have  something  done  in  the 
future.  The  information  also  savs  that 
Orris  told  Cox  that  the  Exchange  National 
Bank  of  Colorado  Springs  would  pay  him 
this  money  on  the  check.  There  is  no  claim 
that  he  said  he  had  paid  him  the  money,  or 
was  then  in  the  act  of  doing  it,  but  at  some 
time  in  the  future  the  bank  would  pay  Cox 
the  money.  This  refers  to  something  to 
be  done  in  the  future.  On  the  other  hand, 
if,  as  some  of  the  authorities  hold,  this 
is  a  statement  to  the  effect  that  the  de- 
fendant then  had  the  money  in  the  Colorado 
Springs  bank,  as  the  giving  of  the  check 
itself  implies,  it  is  conceded  that  this  state- 
ment was  true;  and  hence  was  in  no  sense 
a  misrepresentation.  But  counsel  for  the 
people  contend  that  there  is  no  real  difTcr- 
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ence  between  giving  a  check  upon  a  bank  in 
which  one  has  no  funds  or  credit,  and  the 
giving  of  a  check  with  intent  to  stop  pay- 
ment, and  thereby  defeat  its  purpose.  They 
say  the  gravamen  of  the  offense  in  any 
case  is  obtaining  property  through  a  trick 
or  device  with  a  fraudulent  purpose,  and 
that  the  statute  law  was  intended  to  cover 
those  cases  which  did  not  come  under  the 
common-law  definition  of  cheat,  or  of  the 
giving  of  a  false  token.  When  construed 
most  liberally  in  favor  of  the  people,  it  is 
questionable  if  the  allegation  upon  this  sub- 
ject does  not  come  under  an  intent  to  do 
something  in  the  future;  we  are  of  opin- 
ion that  it  fails  to  charge  a  crime.  In  the 
case  of  Farris  v.  Strong,  supra,  upon  this 
subject  (24  Colo,  at  page  110),  it  is  said: 
"The  representations  constituting  the  fraud 
relied  on  in  this  case  were  all  in  reference 
to  future  performance;  and,  although  it  is 
admitted  that  they  were  unfulfilled,  and 
made  with  an  intention  on  the  part  of 
Strong  not  to  perform,  whatever  may  be 
said  of  his  conduct  from  a  moral  point  of 
view,  they  do  not,  as  we  have  seen,  afford 
a  ground  for  the  relief  sought;  nor  upon 
the  averments  in  this  complaint  can  any 
other  relief  be  granted."  We  think  this 
principle  applicable  here,  and  that,  al- 
though in  the  future  the  defendant  may 
liave  intended  to  do  something  which  would 
prevent  the  fulfilment  of  his  contract,  this, 
in  effect,  would  be  the  same  as  though  he 
had  not  intended  to  live  up  to  his  agree- 
ment (as  to  matters  to  be  done  in  the  fu- 
ture) when  he  entered  into  it;  yet  it  does 
not  thereby  create  a  false  representation  as 
to  a  past  or  existing  fact. 

The  case  of  People  v.  Wasservogle,  77 
Cal.  173,  19  Pac.  270,  relied  upon  by  the 
people,  is  not  in  point.  In  that  case  the 
representation  was  that  the  defendant  then 
had  credit  with  a  certain  firm  for  th? 
amount  of  the  draft,  and  that  t?iey  would 
honor  the  draft,  when  he  knew  that  he  had 
no  credit  with  the  firm,  and  that  the  draft 
would  .not  be  honored  or  paid.  The  infor- 
mation here  does  not  allege  that  the  de- 
fendant did  not  have  the  money  in  the  Colo- 
rado Springs  bank  at  the  time  he  executed 
the  check,  or  at  any  time  thereafter,  but, 
to  the  contrarv,  it  discloses  that  he  did 
have',  as  shown  by  the  allegation  that  he 
stopped  payment  thereon. 

In  the  case  of  State  v.  Hammelsy,  52  Or. 
156,  17  L.R.A.(N.S.)  244,  132  Am.  St. 
Rep.  686,  96  Pac.  805,  the  check  was  given 
upon  a  bank  where  the  defendant  had  no 
funds,  and  when  he  knew  it  was  worthless. 
These  facts  are  not  applicable  to  this  cnse. 

In  the  case  of  Barton  v.  People,  135  111. 
405,  10  L.R.A.  302,  25  Am.  St.  Rep.  375, 
25  N.  E.  776,  the  check  was  given  upon  a 
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bank  with  the  representation  that  he  (the 
defendant)  had  the  money  therein  to  meet 
it»  when  in  truth  and  in  fact  he  did  not,  as 
he  well  knew,  etc.  The  principle  there  an- 
nounced is  not  applicable  here. 

The  ruling  of  the  trial  court  in  sustain- 
ing the  motion  to  quash  is  approved. 

Masser  and  Gabbert,  JJ.,  concur. 


INBIAXA  SUPREME  COURT. 

STATE  OF  INDIANA,  Appt, 

V. 

WILLIAM  D.  P'ERRIS. 

(171  Ind.  662,  86  N.  K  993.) 

False  pretenses  —  obtaining  property 
by  post-dated  check  »  failure  to  make 
good. 

Obtaining  property  in  exchange  for  a 
post-dated  check  which  the  maker  promises 
to  make  good  when  the  date  of  payment  ar- 
rives does  not  render  him  guilty  of  obtain- 
ing property  by  means  of  false  pretenses, 
although  he  fails  to  do  so,  since  such  ac- 
tion cannot  be  predicated  upon  breach  of  a 
promise. 

(January  13,  1909.) 


APPEAL  by  the  State  from  a  judgment  of 
the  Circuit  Court  for  St.  Joseph 
County,  quashing  an  indictment  charging 
defendant  with  obtaining  property  by 
means  of  false  pretenses.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Bingham,  A.  G.  Gavins, 
E.  M.  White,  H.  M.  Dowling,  and  J.  £. 
Talbott  for  the  State. 

Messrs.  Seebirt  &  Schnrtz  for  appellee. 

Had  ley,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  was  indicted  in  two  counts  for 
obtaining  property  under  false  pretenses. 
It  was  held  that  both  counts  were  bad  for 
failure  to  state  a  public  offense,  and  the 
state  appeals. 

There  is  no  material  difference  in  the 
counts,  and  both  are  alike  subject  to  the  in- 
firmities to  which  we  will  direct  attention. 
The  first  count,  omitting  formal  parts  and 
some  surplus  matter,  is  as  follows:  "That 
William  D.  Ferris,  late  of  said  county,  on 
June  17,  1907,  at  said  county  and  state 
aforesaid,  did  then  and  there  unlawfully, 
feloniously,  and  with  the  intent  of  inducing 
Horace  G.  Zimmerman  to  part  with  the  pos- 
session-of,  sell  and  deliver  to  said  William 
D.  Ferris,  certain  merchandise,  to  wit, 
.     .     .     of  the  value  then  and  there  of  $100, 


Note.  —  Gifving  post-dated  cJteoK  os  false 

pretense. 

Where  the  only  false  pretense  relied  upon 
ifi  the  fact  that  an  invalid  post-dated  check 
was  given,  it  seems  clear,  upon  the  elemen- 
tary proposition  that  a  false  pretense,  in 
order  to  support  a  conviction,  must  be  one 
concerning  a  past  or  a  present  fact,  that  a 
conviction  cannot  be  sustained  for  obtain- 
ing goods  by  false  pretenses.  The  giving 
of  such  a  check  does  not  amount  to  a  pre- 
tense that  the  drawer  has  funds  in  the  bank 
on  the  date  the  check  is  issued,  but  at  most 
is  but  a  representation  that  at  a  future 
date  sufficient  funds  to  meet  it  will  be  in 
the  hands  of  the  drawee. 

A  conclusion  in  accord  with  the  decision 
in  State  v.  Ferris  was  reached  in  Brown 
v.  State,  166  Ind.  85,  76  N.  E.  881,  8  Ann. 
Cas.  1068,  where  it  was  held  that  under  the 
acts  of  3905,  pp.  584,  751,  §  677  or  §  678, 
one  could  not  be  convicted  of  obtaining 
goods  under  false  pretenses  where  he  gave 
a  check  in  payment  for  goods  which  was 
made  payable  three  days  after  the  date  of 
purchase.  The  court  said:  "A  distinguished 
author  on  criminal  law  says:  'Both  in  the 
nature  of  things,  and  actual  adjudication, 
the  doctrine  is,  that  no  representation  of 
a  future  event,  whether  in  the  form  of  a 
promise  or  not,  can  be  a  pretense  within 
the  statute;  for  it  must  relate  either  to 
the  past  or  to  the  present.*  2  Bishop, 
Crim.  Law,  7th  ed.  §  420.  ...  In  this 
case  the  check  was  written  on  a  blank  form 
41  L.R.A.(X.S.) 


issued  by  the  Medora  State  Bank.  The 
first  clause  contained  the  name  of  the  place 
and  actual  date  of  drawing  the  check,  to 
wit,  June  23,  3905.  The  second  clause,  and 
that  wholly  written,  was  in  these  words: 
Tayable  June  26,  1905.*  There  was  noth- 
ing doubtful  or  misleading  about  the  time 
when  the  check  was  payable.  It  was  ex- 
pressly announced  and  provided  on  the  face 
that  it  was  not  payable  before  June  26, 
and  in  this  offer  to  negotiate  it  on  the 
day  of  its  date  (June  23)  there  was  no 
implied  representation  that  the  money  was 
or  would  be  on  deposit  in  the  bank  for 
its  payment  before  June  26.  Even  if  Lamp- 
ing had  money  on  deposit  with  the  bank 
June  23,  sufficient  to  pay  the  check,  he  was 
under  no  obligation  to  keep  it  there,  and 
might  have  checked  it  out  for  other  pur- 
poses. The  matter  of  essential  importance 
to  the  defendant  and  Lamping  was  to  have 
the  money  on  deposit  with  the  bank  for 
the  payment  of  the  check  on  June  26.  In 
short,  the  check  amounted  to  nothing  more 
than  a  promise  by  the  drawee  and  indorser 
to  have  the  money  at  the  bank  for  the 
payment  of  the  check  at  a  future  date,  and 
brings  the  case  fully  within  the  rule  above 
mentioned." 

In  Rex  V.  Parker,  7  Car.  &  P.  825,  2 
Moody,  C.  C.  1,  where  the  defendant  had 
given  a  post-dated  check,  there  was  no  de- 
cision upon  the  question  of  whether  one 
could  be  convicted  of  false  pretenses  in  giv- 
ing such  an  instrument,  but  the  court 
seemed  of  the  opinion  that  the  promise  re* 
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and  of  the  personal  property  of  said  Horace 
G.  Zimmermani  did  tlien  and  there  falsely 
pretend  and  state  to  said  Horace  G.  Zim- 
merman that  he,  the  said  William  D.  Ferris, 
bad  at  that  time  on  deposit  at  the  Ameri- 
can Trust  Company  the  sum  of  $80  or  $90, 
and  thai  he  would  be  able  in  a  day  or  so 
to  deposit  sufficient  money,  in  addition  to 
said  $80  or  $90  to  amount  to  $100,  and 
thereupon  offered  and  delivered  to  said 
Horace  G.  Zimmerman,  in  exchange  of  and 
payment  for  said  merchandise,  a  certain 
check  on  said  American  Trust  Company  in 
words  and  figures  following,  to  wit: 

'South   Bend,   Ind.,   June   19,   1907,  No. 


'American  Trust  Company. 
'Pay  to  the  order  of  H.  G.  Zimmerman, 
$100  one  hundred    •    •    .    dollars. 

W.  D.  Ferris.' 

"That  by  means  of  such  false  pretenses, 
so  feloniously  and  fraudulently  made  by 
said  William  D.  Ferris,  with  the  intent  of 
exchanging  said  check  for  said  merchan- 
dise, and  for  the  purpose  of  inducing  said 
Horace  G.  Zimmerman  to  deliver  said  prop- 
erty to  said  William  D.  Ferris  in  exchange 


for  said  check,  and  to  accept  said  check  as 
payment  therefor,  and  he,  said  Horace  G. 
Zinmierman,  relying  upon  and  believing 
said  false  statements  to  be  true,  said  Wil- 
liam D.  Ferris  did  then  and  there  unlaw- 
fully, feloniously,  and  designedly  obtain  of 
and  from  said  Horace  G.  Zimmerman  the 
aforesaid  personal  property,  to  wit,  .  .  . 
of  the  value,  then  and  there,  of  $100,  and 
of  the  property  of  said  Horace  G.  Zimmer- 
man, whereas,  in  truth  and  in  fact,  said 
William  D.  Ferris  did  not  have  on  deposit 
at  said  American  Trust  Company  the  sum 
of  $80  or  $90,  and  did  not,  at  said  time, 
nor  for  a  long  time  prior  thereto,  have  a 
deposit  in  the  American  Trust  Company 
any  money  or  funds  out  of  which  said 
check  could  be  paid,  or  against  which  said 
William  D.  Ferris  was  entitled  to  issue 
any  check  whatever,  as  he,  the  said  William 
D.  Ferris,  then  and  there  well  knew,  con- 
trary to  the  form  of  the  statutes,"  etc. 
The  charge,  in  substance,  comes  to  this: 
The  defendant  proposed  to  and  did  give  the 
prosecuting  witness  his  post-dated  check  on 
a  bank  for  $100,  for  certain  goods  of  the 
value  of  $100,  and  to  induce  the  prosecuting 
witness  to  accept  such  check  for  the  goods, 
falsely  pretended  and  stated  that  he  had  at 


lated  to  the  future,  so  that  such  a  con- 
viction could  not  be  had.  The  defendant 
in  this  case  was  convicted  upon  the  ground 
that  he  had  expressly  represented  at  the 
time  the  check  was  given  that  he  had  money 
at  the  bank  upon  which  it  was  drawn. 

In  Reg.  V,  Walne,  11  Cox,  C.  C.  647,  where 
defendant  gave  a  check  as  the  purchase 
price  of  a  mare,  and  at  the  time  exacted 
a  promise  that  it  should  not  be  cashed 
until  two  days  later,  it  was  held  that  he 
could  not  be  convicted  of  obtaining  property 
by  false  pretenses.  Kellj^,  C.  B.,  said:  **U 
it  impossible  to  sustam  the  conviction. 
When  the  prosecutor  parted  with  the  mare, 
and  the  prisoner  gave  the  check,  there  was 
no  false  statement  of  any  existing  fact; 
all  that  the  juiy  find  is  that  the  prosecu- 
tor would  not  have  parted  with  the  mare 
if  he  had  not  believed  that  the  check  was 
a  good  and  valid  one.  Upon  the  facts  the 
prisoner  might  have  believed,  at  the  time 
he  gave  the  check,  that  if  the  prosecutor 
had  gone  to  the  bank  on  the  Saturday  [the 
day  agreed  upon  for  payment]  it  would 
have  been  paid." 

In  Reg.  V.  Hughes,  1  Fost.  &  F.  365, 
where  defendant  obtained  goods  on  the  faith 
of  a  false  statement  that  a  bill  which  he 
gave  in  payment  would  be  paid  on  the  fol- 
lowing day,  it  was  held  that  he  might  be 
convicted  of  obtaining  goods  under  false 
pretenses  although  the  bill,  on  the  face  of 
it,  was  made  payable  a  month  after  date. 
This  decision  does  not  seem  sound,  as  the 
promise  upon  which  the  goods  were  obtained 
41  L.R.A.(N.S.) 


was  clearly  one  relating  to  the  future,  and 
not  to  a  past  or  present  fact. 

In  Lesser  v.  People,  73  N.  Y.  78,  it  was 
contended  that  the  delivery  of  a  post-dated 
check  did  not  constitute  a  representation 
that  the  money  to  meet  it  was  in  the  bank 
at  the  time  it  was  given,  and  that  one  could 
not  therefore  be  convicted  of  obtaining 
goods  by  false  pretenses  in  giving  such  a 
check;  but  it  was  not  necessary  to  consider 
this  point,  as  it  appeared  that  in  the  case 
at  bar  the  defendant  had  expressly  repre- 
sented that  the  check  was  good,  and  a  valu- 
able security,  and  of  a  certain  value. 

In  Foote  ▼.  People,  17  Hun,  218,  where 
the  purchaser  of  pictures  gave  a  check 
which  was  made  payable  at  a  later  date, 
he  was  held  properly  convicted  of  ob- 
taining goods  by  false  pretenses  where  it 
appeared  that  he  had  stated  that  he  was 
rather  short  at  the  time,  that  he  had  bought 
a  lot  of  property,  and  was  going  to  build, 
and  was  afraid  there  was  not  enough  money 
to  meet  the  check,  and  it  further  appeared 
that  he  had  no  account  with  the  bank  in 
question  or  any  other. 

For  a  note  on  obtaining  property  by  false 
pretenses  by  check  given  with  intent  to 
stop  payment,  see  People  v.  Orris,  ante,  170. 

As  to  mere  drawing  of  a  check  on  a  bank 
in  which  the  drawer  has  no  funds  or  credit, 
and  passing  the  same,  as  a  false  pretense, 
see  note  to  State  v.  Hammelsy,  17  L.RA. 
(N.S.)  244,  and  supplementary  note  accom- 
panying Williams  v.  Territory,  27  IbR.A« 
(N.S.)  1032.  J.  T.  W. 
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that  time,  June  17,  on  deposit  in  said  bank, 
$80  or  $90,  and  that  he  would  be  able  in  a 
few  days  to  increase  the  deposit  to  $100; 
that  the  prosecuting  witness  relied  upon 
and  believed  the  statement,  and  sold  and  de- 
livered said  goods  to  the  defendant  for  said 
eheck;  that  the  defendant,  when  he  made 
the  statement  and  pretense,  did  not  have 
any  money  whatever  on  deposit  in  said 
bank.  It  is  shown  that  the  cbeck  offered 
and  exchanged  by  the  defendant  for  the 
goods  was  not  drawn  against  his  pretended 
present  bank  account,  but  against  what  he 
promised  his  deposit  should  be  on  or  before 
June  19;  and  it  is  not  positively  alleged 
that  the  prosecutor  was  induced  to  give  the 
defendant  time  for  payment  by  reason  of 
his  believing  that  the  defendant  then  had 
on  deposit  $80  or  $90.  The  check  bearing  the 
post  date  was  not  presentable  to  the  bank 
for  payment  before  the  day  of  its  date.  The 
drawee  was  not  directed  to  pay  the  check 
before  June  19,  and  the  defendant  made  no 
promise  to  pay  for  the  goods  in  any  other 
way,  or  at  any  other  time.  There  was  no 
fraud  or  deception  in  the  date  of  the  check. 
The  prosecuting  witness  knew  it  bore  a  fu- 
ture date,  and  that  the  defendant  had  no 
right  to  draw  a  check  on  the  Trust  Com- 
pany for  $100  at  the  time  the  check  was 
executed.  He  further  knew  that  the  Trust 
Company  would  not  pay  the  check  for  $100, 
or,  at  least,  would  be  under  no  duty  to  pay 
it  at  any  time,  unless  the  defendant  in- 
creased his  deposit,  as  he. promised  to  do, 
by  the  time  the  check  became  presentable. 
We  are  unable  to  distinguish  the  transac- 
tion from  a  sale  of  goods,  on  a  promise  to 
pay  for  the  same  at  a  future  date.  The 
check  was  but  written  evidence  of  the  prom- 
ise to  pay  $100  for  the  goods  on  June  19. 
It  is  the  law  of  this  state  that  a  false  pre- 
tense, within  the  meaning  of  our  criminal 
law,  cannot  be  predicated  upon  the  nonper- 
formance of  a  future  promise.  Brown  v. 
SUte,  160  Ind.  85,  76  N.  £.  881,  8  Ann. 
Cas.  1068,  and  authorities  cited.  A  false 
pretense,  to  constitute  a  crime  within  our 
statutes,  must. rest  upon  some  existing  fact. 
A  distinguished  author  on  criminal  law  thus 
states  the  rule:  "Both  in  the  nature  of 
things  and  in  actual  adjudication,  the  doc- 
trine is  that  no  representation  of  a  future 
event,  whether  in  the  form  of  a  promise  or 
not,  can  be  a  pretense  within  the  statute, 
for  it  must  relate  either  to  the  past  or  to 
the  present.'*  2  Bishop,  Crim.  Law,  7th 
ed.   §   410. 

Judgment  affirmed. 
41  L3*A,(N.S.) 
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ATCHISON,     TOPEKA,     A     SANTB     Fi 
RAILWAY  COMPANY,  Appt., 

V. 

CITY  OF  HUMBOLDT  et  al. 
(—  Kan.  — ,  123  Pac.  727.) 

Tax  —  double  —  same  purpose. 

1.  Where  the  officers  of  a  city  of  the 
second  class  have  made  a  levy  of  10  mills 
on  the  dollar  for  general  revenue  purposes, 
they  cannot  levy  an  additional  tax  to  pay 
indebtedness  incurred  for  the  same  purpose 
and  payable  out  of  the  same  fund,  although 
designated  by  another  name  and  placed  in 
a  different  class. 

Same  ^  Involuntary  payment  —  recov- 
ery. 

2.  Where  an  illegal  tax  is  levied  on  the 
property  of  a  taxpayer,  which  he  is  com- 
pelled tt>  and  does  pay,  it  is  to  be  regarded 
as  an  involuntary  payment,  which  he  may 
recover  back;  but  if  he  pays  the  whole  of 
such  tax  prior  to  December  20th  of  that 
year,  including  the  second  half  due  in  June 
of  the  following  yefiar,  the  advance  payment 
made  to  obtain  a  rebate  is  deemed  to  be 
voluntary,  and  is  therefore  not  recoverable. 

(May  11,  1912.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Allen  County 
in  defendants'  favor  in  an  action  brought 
to  recover  a  certain  amount  paid  by  plain- 
tiff under  protest  as  a  tax  on  its  property. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Smith,  O.  J. 
Wood,  and  A.  A.  Scott  for  appellant. 

Messrs.  G.  A.  Amos  and  H.  A.  Ewinfl: 
for  appellees. 

Headnotes  by  Johnston,  Ch.  J. 

Note.  ^  Right  of  one  tvho  pays  invaliil 
tax  for  pur-pose  of  obtaining  discount 
to  recover  atnount  paid. 

The  question  of  the  right  of  one  who 
pays  invalid  tax  for  the  purpose  of  obtain* 
ing  a  discount,  to  recover  the  amount  paid, 
is  covered  in  the  note  to  Louisville  v.  Beck- 
er, 28  L.R.A.(N.S.)  1045,  and  this  note  is 
merely  supplemental  to  that. 

In  accord  with  the  authority  cited  in  the 
note  referred  to,  and  with  the  decision  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Humboldt, 
it  was  held  in  Atchison,  T.  A  S.  F.  R.  Co. 
v.  Atchison,  47  Kan.  712,  28  Pac  1000, 
that  the  payment  of  part  of  a  tax  made  for 
the  purpose  of  securing  a  rebate  was  an 
optional  payment  and  could  not  be  recov- 
ered. And  to  the  same  effect  is  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Atchison  County,  47 
Kan.  722,  28  Pac.  999,  set  out  by  the  court 
in  Atchison  T.  &  S.  F.  R.  Co.  v.  Humboldt. 

J.  T.  W. 
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Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Atchison,  Topeka,  &  Santa  F^  Rail- 
way Company  brought  this  action  against 
the  city  of  Humboldt  and  the  county  treas- 
urer of  Allen  county  to  recover  $107.33, 
which  it  was  required  to  pay  as  a  tax  on 
its  property,  and  which  was  paid  under 
protest.  The  city  of  Humboldt  is  a  city 
of  the  second  class,  and  in  July,  1907,  the 
following  levies  of  city  taxes  were  made: 
"For  payment  of  interest  on  waterworks 
bonds,  6  mills;  for  payment  of  bonds  and 
interest  thereon,  8  mills;  for  street  and 
alley  fund,  4  mills;  for  payment  of  other 
interest,  2  mills;  for  general  revenue,  10 
mills;  for  floating  indebtedness,  8  mills." 
These  levies  were  certified  to  the  county 
clerk  and  extended  on  the  tax  rolls  of  the 
county  for  the  year  1907.  On  December 
20,  1907,  when  the  railway  company  under- 
took to  pay  its  taxes  it  discovered  that  8 
mills  had  been  levied  for  floating  indebted- 
ness in  addition  to  a  levy  of  10  mills  for 
general  revenue,  and  challenged  the  validity 
of  the  levy  for  floating  indebtedness,  and 
the  authority  of  the  county  treasurer  to 
collect  it.  That  officer  insisted  on  pay- 
ment, and  the  tax  due  at  that  time,  as  well 
as  the  second  half  payable  in  the  following 
June,  was  paid  under  protest.  The  only 
contention  between  the  parties  arises  upon 
the  8-mill  levy  that  was  made  to  pay  float- 
ing indebtedness.  The  indebtedness  for 
which  it  was  made  consisted  of  a  number 
of  outstanding  and  unpaid  warrants  that 
had  been  issued  from  time  to  time.  Except 
as  to  four  of  the  warrants,  the  nature  of  the 
claims  for  which  they  were  issued  was  not 
shown.  It  did  appear  that  one  was  for  a 
judgment,  but  the  character  of  the  claim 
which  was  the  basis  of  the  judgment  was 
not  stated.  Two  were  issued  for  attorneys' 
fees,  and  one  for  improvement  of  the  water- 
works. 

The  railway  company  correctly  contends 
that  the  levy  of  8  mills  to  pay  outstanding 
warrants  was  unauthorized  and  illegal.  The 
warrants  for  which  this  levy  was  made 
were  probably  such  as  might  have  been  paid 
out  of  the  general  revenue  fund  of  the  city, 
but  it  appears  that  a  levy  to  the  full  limit 
prescribed  by  statute  for  general  revenue 
purposes  had  already  been  made  for  that 
year.  A  number  of  limitations  upon  the 
power  of  oflieers  of  a  city  of  the  second  class 
in  the  levy  of  taxes  have  been  fixed  by  the 
legislature.  Among  such  restrictions,  there 
is  a  limit  of  10  mills  for  general  revenue 
purposes,  or  what  is  usually  spoken  of  as 
the  ordinary  current  expenses,  a  5-mill  lim- 
itation for  the  improvement  of  streets  and 
alleys  and  the  building  of  bridwes,  culverts, 
and  sewers  (Gen.  Stat.  lUOO.  §  1374),  and 
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a  10-mill  limitation  for  supplying  the  city 
and  its  inhabitants  with  electric  light  when 
it  owns  and  operates  the  electric  light  plant. 
There  is  another  limitation  for  the  expenses 
of  light  and  water  in  cities  of  the  second 
class  having  more  than  10,000  population 
and  which  do  not  operate  their  own  plant 
or  works.  Gen.  Stat.  1909,  §  1461.  After 
prescribing  limits  on  levies  for  particular 
purposes,  there  is  an  all-purpose  limitation, 
and  it  was  the  manifest  purpose  that  the 
total  of  all  the  levies  for  city  taxes  should 
be  kept  within  this  limitation  unless  ex- 
pressly excepted  from  its  operation  by  other 
statutes.  It  provides  that  "at  no  time 
shall  the  levy  of  all  city  taxes  of  the  cur- 
rent year  for  general  purposes,  exclusive 
of  school  taxes,  exceed  4  per  cent  of  the 
taxable  property  of  the  city  as  shown  by 
the  assessment  books  of  the  preceding  year." 
Gen.  Stat.  1909,  §  1383.  It  is  not  enough 
that  the  aggregate  of  the  levies  do  not  ex- 
ceed this  limitation,  but  none  of  the  con- 
stituent levies  can  exceed  the  limit  which 
applies  to  the  particular  class  to  which  it 
belongs.  So  far  as  appears,  the  outstand- 
ing warrants  for  which  the  8-mill  levy  was 
made  are  in  part  payable  out  of  the  general 
revenue  fund.  It  is  necessary  therefore  that 
the  taxes  imposed  for  this  purpose  shall  not 
exceed  the  10-mill  limit  applicable  to  ordi- 
nary current  expenses,  and  that  it  and  the 
other  legal  levies  for  city  taxes  shall  not 
exceed  the  4  per  cent  limit.  It  has  already 
been  determined  that  there  is  no  inconsist- 
ency between  these  provisions,  and  hence 
both  limitations  must  be  observed  by  the 
city  authorities. 

In  Stewart  v.  Kansas  Town  Co.  50  Kan. 
553,  32  Pac.  121,  it  was  held  that  the  10- 
mill  provision  is  a  limitation  on  the  ordi- 
nary current  expenses  of  the  city,  and  that 
expenses  for  supplies  of  light,  water,  and 
fire  departments,  which  are  among  the  daily 
necessities,  fall  within  the  class  of  ex- 
penses which  are  to  be  paid  out  of  the  gen- 
eral revenue  fund,  and  that  the  40-mill 
limit  covers  not  only  the  10-mill  levy  for 
ordinary  expenses,  but  all  other  levies  of 
city  taxes  for  general  purposes,  exclusive  of 
school  taxes.  The  10-mill  levy,  it  will  be 
observed,  is  based  on  the  assessment  of  the 
current  year,  while  the  40-mill  levy  is  based 
on  the  taxable  property  as  shown  by  the 
assessment  books  of  the  preceding  year. 
No  provision  is  made  for  a  levy  for  floating 
indebtedness,  nor  can  a  limitation  on  a  lew 
for  current  expenses  be  exceeded  or  avoided 
by  using  a  difl'erent  designation  for  such  an 
expense.  State  ex  rel.  Reed  v.  Marion 
County,  21  Kan.  419;  Osborne  County  v. 
Blake,  25  Kan.  356;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Atchison  County,  47  Kan.  722.  28 
Pac,   P99;   Atchison,  T*  &  S.  F.  R,  Co.  v. 
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Wilhelm,  33  Kan.  206,  6  Pac.  273;   State 
y.  Emporia,  57  Kan.  710,  47  Pac.  833. 

The  case  of  Phelps  y.  Lodge,  60  Kan.  122, 
55  Pac.  840,  is  cited  as  an  authority  for  the 
excessive  levy.  There  it  was  held  that  a 
city  of  the  third  class  could  be  compelled  to 
levy  a  tax  to  pay  a  judgment  rendered 
against  it,  if  the  levy  of  all  city  taxes  did 
not  exceed  the  4  per  cent  limit.  It  was 
also  held  that  the  fact  that  the  city  had 
not  exercised  the  option  given  it  to  fund 
its  indebtedness  did  not  excuse  the  officers 
from  making  a  levy  for  the  payment  of  the 
judgment.  It  did  not  hold  that  the  city 
could  make  levies  beyond  other  limits  fixed 
by  statute  merely  because  the  expenses  or 
indebtedness  for  which  the  levies  were 
made  had  been  placed  in  judgment,  or  was 
of  a  character  which  might  be  funded.  The 
fact  that  a  part  of  the  indebtedness  for  cur- 
rent expenses  was  placed  in  a  judgment 
would  not  authorize  the  city  officers  to  add 
that  judgment  to  a  levy  that  was  already 
up  to  the  lO-mill  limit.  The  merging  of 
indebtedness  in  a  judgment  does  not  change 
the  character  of  such  indebtedness,  nor 
would  it  justify  officers  in  raising  the  limit 
placed  on  levies  for  its  payment.  Osborne 
County  V.  Blake,  25  Kan.  356;  Ward  v. 
Piper,  69  Kan.  773,  77  Pac.  699.  The 
Phelps-Lodge  Case  decided  that  provision 
might  be  made  for  the  payment  of  a  judg- 
ment against  a  city  under  the  general  au- 
thority, although  an  alternative  means  of 
paying  such  indebtedness  had  been  provided 
by  the  funding  process ;  but  it  was  not  there 
held  that  in  making  the  levies  for  the  pay- 
ment of  such  judgments,  the  limitations 
imposed  by  statute  could  be  overlooked. 
It  appears  to  have  been  assumed  that  the 
judgment  was  not  for  the  ordinary  current 
expenses  of  the  city,  and  hence  the  ques- 
tion of  whether  it  was  inside  or  outside  of' 
the  lO-mill  limitation  was  not  considered. 
In  this  case  the  outstanding  warrants  for 
which  the  8-mill  levy  was  made  consisted  of 
items  of  current  expenses  payable  from 
the  general  revenue  fund,  and,  being  in  ex- 
cess of  the  legal  levy,  all  that  was  invol- 
untarily paid  is  recoverable  in  this  action. 
However,  not  more  than  one  half  of  the 
excess  sued  for  can  be  recovered,  since  that 
was  all  that  appellant  was  compelled  to  pay 
in  December,  1907.  As  was  said  in  Atchi- 
son, T.  A  8.  F.  R.  Co.  V.  Atchison  Coimty, 
47  Kan.  722,  725,  28  Pac  999,  1000:  "The 
plaintiff  was  not  compelled  to  pay  more 
than  one  half  of  the  taxes  prior  to  December 
20th.  It  was  optional  with  it  to  pay  the 
whole  or  the  half.  By  paying  the  whole  of 
the  taxes  before  December  20th,  it  received 
a  rebate  of  5  per  cent  on  the  amount 
charged  against  it.  The  advanced  payment 
so  made  to  obtain  a  discount  or  a  rebate 
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was  for  its  own  benefit,  and  as  no  compul- 
sory process  could  have  been  issued  nor  any 
legal  steps  taken  to  collect  the  tax  until  the 
following  June,  the  payment  of  the  June 
half  of  the  taxes  in  December  is  voluntary, 
and  cannot  be  recovered."  See  also  Kansas 
P.  R.  Co.  V,  Wyandotte  County,  16  Kan. 
587;  Sapp  v.  Brown  County,  20  Kan.  245; 
Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac.  431; 
Atchison  v.  State,  34  Kan.  379,  8  Pac.  367; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Atchison,  47 
Kan.  712,  28  Pac  1000. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  the  Justices  concur. 
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MISSOURI   SUPREMB   COURT. 

(Division  No.    1.) 

CITY  OF  ST.  LOUIS,  Respfc, 

V. 

HENRY  DREISOERNER,  Appt 

(—  Mo.  — ,  147  S.  W.  998.) 

Municipal  oorporation  —  prohibition  of 
manufactories  —  yalidity. 

1.  A  municipal  corporation  cannot,  under 
its  police  power  and  the  general-welfare 
clause  of  its  charter,  forbid  the  operation 
near  a  public  park  of  a  manufacturing  es- 
tablishment usmg  planes  or  saws  operated 
by  power. 

Constitutional  law  —  forbidding  use  of 
property  —  yalidity. 

2.  Forbidding  the  operation  near  a  public 
park  of  a  manufacturing  establishment 
using  planes  and  saws  operated  by  power 
deprives  the  owner  of  his  property  without 

Note.  —  Power   of   munUHpal    corpora' 
tion  to  prohibit  factories. 

As  to  power  of  municipality  to  regulate 
brickyards,  see  note  in  25  L.RA.(N.S.) 
247,  and  note  supplemental  thereto,  at- 
tached to  State  ex  rel.  Krittenbrink  v.  With- 
nell,  40  L.R.A.(N.S.)  898.  Generally  as  to 
power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances,  see  note  in 
36  L.R.A.  593.  As  to  municipal  power  over 
nuisances  affecting  safety,  health,  and  per- 
sonal comfort,  see  note  in  38  L.RA.  305; 
and  over  nuisances  relating  to  trade  or  bus- 
iness, see  note  in  38  L.R.A.  640. 

In  Ex  parte  Quong  Wo,  161  Gal.  220,  118 
Pac.  714,  it  was  said  that  there  can  be  no 
question  that  the  power  to  regulate  the 
carrying  on  of  certain  lawful  occupations  in 
a  city  includes  the  power  to  confine  the 
carrying  on  of  the  same  to  certain  limita* 
tions  whenever  such  restrictions  may  rea« 
sonablT  be  found  necessary  to  subserve  the 
ends  for  which  the  police  powers  exist; 
namely,  to  protect  the  public  health,  morals, 
safety,  and  comfort. 

And  also  some  occupationsi  by  the  noise 
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compensation  and  without  due  process  of 
law. 

(May  31,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  St.  Louis  Court  of  Criminal  Cor- 
rection, convicting  him  of  violating  an  ordi- 
nance forbidding  the  operation  near  a  pub- 
lic park  of  a  manufacturing  establishment 
using  planes  and  saws,  and  assessing  a  fine. 
Reversed. 

Statement  by  Bond,  G.s 

Defendant  is  the  owner  of  a  2|-story 
brick  building  on  Arsenal  street,  within  600 
feet  of  Tower  Grove  park,  in  the  city  of 
St.  Louis.  The  building  was  erected  under 
a  permit  issued  by  the  building  commis- 
sioner on  October  29,  1907.  The  testimony 
tends  to  show  that,  subsequent  to  the  ordi- 
nance hereinafter  referred  to,  it  was  used 
by  defendant  for  making  altars,  chancels, 
and  carved  wood,  such  as  are  used  in 
churches;  that  the  material  of  which  these 
articles  were  constructed  was  prepared  at 
planing  mills  and  delivered  at  the  residence 
of  defendant;  that  he  maintained  there 
three  saws,  propelled  by  an  electric  motor, 
which  were  used  in  adapting  the  material 
for  the  purposes  had  in  view;  that  he  em- 
ployed on  an  average  of  six  men  to  assist 
in  this  work,  which  was  conducted  and  car- 
ried on  after  the  adoption  of  an  ordinance 
enacted  by  the  municipal  assembly  of  the 


city  of  St.  Louis  on  the  19th  ot  November, 
1907,  to  wit: 

''Be  it  ordained  by  the  municipal  assem- 
bly of  the  city  of  St.  Louis,  as  follows: 

"Section  1.  Hereafter  it  shall  not  be  law 
ful  for  any  person,  company  of  persons, 
firm  or  corporation,  to  operate,  conduct,  or 
carry  on  a  stone  quarry,  or  brick  kiln,  or 
soap  factory,  or  candle  factory,  or  slaugh- 
terhouse, or  garbage  works,  or  bone  factory, 
or  rendering  factory,  or  livery  stable,  or 
vitriol  factory,  or  tannery,  or  sawmill,  or 
planing  mill,  or  furniture  factory,  or  box 
factory,  or  boiler  works,  or  rolling  mill,  or 
lumber  yard,  or  scrap-iron  yard,  or  rag 
yard,  and  warehouse  and  manufacturing 
plant  of  whatsoever  size,  wherein  machinery 
of  any  kind  whatsoever  shall  be  maintained 
or  operated  by  means  of  steam,  electricity, 
gas,  or  other  motive  power,  in  any  building, 
or  any  lot  of  ground,  within  600  feet  of 
Tower  Grove  park,  without  permission  to 
do  so  has  first  been  obtained  from  the 
municipal  assembly  by  a  proper  ordinance; 
nor  shall  any  existing  house,  shed,  or  struc- 
ture be  used,  altered,  changed,  removed,  or 
repaired  so  as  to  establish,  conduct,  open, 
carry  on  or  maintain  any  such  business  or 
occupation  within  said  limits  without  simi- 
lar authority.  Any  person,  company  of 
persons,  firm,  or  corporation  violating  the 
provisions  of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  not  less  than 
$100  for  each  and  every  day  such  stone 


made  in  their  pursuit,  some  by  the  odors 
they  engender,  and  some  by  the  dangers 
accompanying  them,  require  regulation  as 
to  the  locality  in  which  they  shall  be  con- 
ducted. Crowley  v.  Christensen,  137  U.  S. 
90,  34  L.  ed.  623,  11  Sup.  Ct.  Rep.  13. 

So,  a  borough  incorporated  under  the 
general  borough  law  of  1851,  which  vested 
in  corporate  officers  the  power  **to  prohibit 
within  the  borough  the  carrying  on  of  any 
manufacture,  art,  trade,  or  business  which 
may  be  noxious  or  offensive  to  the  inhabi- 
tants," has  power  to  enact  an  ordinance 
providing  that  "no  creamery  or  soap  manu- 
facturing establishment  shall  be  kept,  main- 
tained, or  conducted  within  the  borough 
limits."  Schrack  v.  Coatesville,  19  Pa.  Co. 
Ct.  334. 

And  in  Barger  v.  Smith,  166  N.  C.  323,  72 
S.  E.  376,  Judge  Walker,  in  concurring  in 
the  conclusion  that  a  certain  ordinance  was 
invalid  because  there  was  a  discrimination, 
said  that  it  must  not  be  understood  that 
he  was  committed  to  the  doctrine  that  the 
state  or  any  of  its  municipalities  cannot, 
in  the  exercise  of  its  police  power,  enact 
by-laws  or  pass  ordinances  forbidding  the 
erection  of  a  mill  within  limited  and  de- 
fined territory,  and  declaring  the  same  to 
■  be  a  nuisance.  There  are  many  reasons 
which  can  be  assigned  for  holding,  in  view 
of  the  nature  of  gp^h  plants,  with  their 
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smoke,  noise,  etc.,  that  the  right  to  legis- 
late by  statute  or  ordinance  against  them 
falls  within  the  general  police  power. 

In  Belcher  v.  Farrar,  8  Allen,  326,  it  was 
held  that  under  the  general  statutes  the  se- 
lectmen of  a  town,  acting  as  a  board  of 
health,  had  authority  to  pass  an  order  de- 
termining that  the  making  of  kerosene  oil 
was  a  nuisance,  and  dangerous  to  the  pub- 
lic health,  and  attended  by  noisome  and 
injurious  odors,  and  forbidding  the  making 
of  same  within  the  limits  of  the  town. 

And  in  Taunton  v.  Taylor,  116  Mass.  264, 
it  was  held  that  an  order  of  the  city  board 
of  health,  providing  that  "the  exercise  of 
the  trade  or  employment  of  preparing  tripe, 
manufacturing  neats-foot  oil,  tallow,  and 
glue  stock  .  .  .  [etc.]  be  and  the  same 
hereby  is,  forbidden  within  the  limits  of 
the  city,"  was  a  valid  exercise  of  the  power 
conferred  upon  the  board  of  health  by  the 
statute  providing  that  the  board  of  health 
may  forbid  the  exercise  within  the  limits 
of  the  city  or  in  any  particular  locality 
thereof  of  "any  trade  or  employment  which 
is  a  nuisance,  or  hurtful  to  the  inhabitants, 
or  dangerous  to  the  public  health,  or  the 
exercise  of  which  it  attended  by  noisome 
and  injurious  odors,  or  is  otherwise  inju- 
rious to  their  estates." 

In  Ste-Agathe-des-Monts  v.  Reid,  Rap. 
Jud.  Quebec,  26  S.  C.  379,  it  is  held  that  un- 
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quarry,  brick  kiln,  soap  factory,  candle  fac- 
tory, slaughterhouse,  garbage  works,  bone 
factory,  rendering  factory,  livery  stable, 
vitroil  factory,  tannery,  sawmill,  planing 
mill,  furniture  factory,  box  factory,  boiler 
workSy  rolling  mill,  lumber  yard,  scrap-iron 
yard,  rag  yard,  and  warehouse  or  manufac- 
turing plant,  wherein  machinery  shall  be 
maintained  or  operated  by  means  of  steam, 
electricity,  gas,  or  other  motive  power,  at 
or  in  the  premises  occupied  by  them  within 
600  feet  of  Tower  Grove  park  at  the  time 
of  the  passage  of  this  ordinance." 

Defendant  was  charged  with  a  violation 
of  this  ordinance  by  an  information  of  the 
city  attorney  of  St.  Louis,  filed  in  the  police 
court,  in  that,  on  March  26,  1909,  he  "did 
then  and  there  unlawfully,  and  without  per- 
mission so  to  do  having  by  him  been  first 
obtained  from  the  municipal  assembly  of 
the  city  of  St.  Louis,  by  a  proper  ordinance, 
operate,  conduct,  and  carry  on  a  certain 
manufacturing  plant  for  the  manufacture  of 
altars,  chancel  rails,  and  other  articles  of 
church  furniture,  wherein  is,  and  at  said 
time  or  times  was,  contained  machinery  of 
divers  kinds  and  character,  and  which  said 
machinery  so  contained  in  said  premises, 
as  aforesaid,  was  and  is  maintained  or  op- 
erated by  means  of  steam,  electricity,  gas, 
or  other  motive  power,  contrary  to  the  or- 
dinance in  such  case  made  and  provided." 
After  a  trial  upon  a  plea  of  not  guilty,  de- 
fendant was  discharged.  An  appeal  was 
taken  by  the  city  to  the  St.  Louis  court  of 


criminal  correction,  where  the  defendant 
was  again  tried,  and,  upon  waiver  of  a 
jury,  found  guilty  and  fined  $100.  Defend- 
ant filed  a  motion  for  new  trial,  attacking 
the  constitutionality  of  the  ordinance  for 
certain  reasons,  which  will  be  adverted  to  as 
far  as  necessary  in  the  opinion.  After  the 
overruling  of  his  motion,  he  appealed  to 
this  court. 

.    Messrs.    Leahy,    Saunders,    &   Bartb, 

for  appellant: 

The  ordinance  is  unconstitutional,  be- 
cause it  undertakes  to  deprive  appellant  of 
his  property  without  compensation  and 
without  due  process  of  law. 

St.  Louis  V.  Dorr,  145  Mo.  466,  42  L.R.A. 
686,  68  Am.  St.  Rep.  676,  41  S.  W.  1094, 
46  S.  W.  976. 

The  ordinance  is  null  and  void,  because 
it  undertakes  to  declare  something  to  be 
a  nuisance  which  is  not  a  nuisance  at  com- 
mon law. 

St.  Louis  V.  Edward  Heitzeberg  Packing 
&  Provision  Co.  141  Mo.  375,  39  L.R.A.  651, 
64  Am.  St.  Rep.  616,  42  S.  W.  954. 

Messrs.  B.  F.  Babbitt  and  L.  E.  Wal- 
ther  for  respondent. 

Bond,  C,  filed  the  following  opinion: 
1.  Tower  Grove  park  is  a  benefaction  of 
Henry  Shaw.  It  was  created  and  is  gov- 
erned by  statute.  Session  Acts  1867,  pp. 
172-176.  It  is  not  under  the  control  and 
supervision  of  the  park  commissioner  of  St. 


der  the  article  of  the  municipal  code  which 
provides  that  the  municipality  has  author- 
ity "to  prevent  the  erection  in  the  munici- 
pality 01  manufactories  or  machinery  pro- 
pelled by  steam;  to  permit  them  upon  cer- 
tain conditions,  or  to  determine  the  places 
in  the  municipality  where  they  may  be 
erected,"  a  municipality  could  pass  a  by- 
law preventing  the  erection  in  the  munici- 
pality of  sawmills,  etc.,  so  propelled,  but 
it  could  not  permit  their  erection  without 
specifying  in  the  by-laws  the  conditions,  or 
determining  the  places  in  the  municipality 
where  they  could  be  erected;  and  so  the 
following  by-law  was  held  invalid:  **It  is 
forbidden  to  erect  and  to  put  in  operation 
in  the  limits  of  this  municipality  all  man- 
ufactories, sawmill  or  other  machinery  pro- 
pelled by  steam,  without  having  at  first 
conferred  with  this  council,  and  without 
having  obtained  permission  to  erect  such 
machineries,  the  said  council  to  determine 
the  places  in  the  municipality  where  such 
machineries  may  be  erected,"  because  leav- 
ing the  matter  to  be  settled  by  resolution 
of  council  instead  of  by  the  by-law,  as  evi- 
dently intended  by  the  municipal  code,  and 
so  giving  every  opportunity  to  the  council  to 
discriminate  against  or  in  favor  of  individ- 
uals. 

But  it  seems  that  the  view  taken  in 
St.  Louis  v.  Dbeisoesnsb,  that  an  ordinance 
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directed  against  a  business  which  is  not  a 
nuisance  per  ae  is  invalid,  is  in  accord  with 
the  decision  in  Swain  v.  Morris,  93  Ark.  362, 
125  S.  W.  432,  20  Ann.  Gas.  930,  where  it 
was  held  that  as  a  cotton-gin  mill  is  not  a 
nuisance  per  ae,  a  municipal  ordinance  pro- 
hibiting the  building  in  the  town  of  gin 
mills  altogether  was  an  exercise  of  the 
police  power  of  the  town  too  broad,  and 
therefore  invalid- 

And  in  Winthrop  v.  New  England  Choco- 
late Co.  180  Mass.  464,  62  N.  £.  969,  it 
was  held  that  the  town  could  not  maintain 
a  bill  in  equity  to  restrain  defendant  from 
manufacturing  chocolate,  cocoa,  and  other 
like  products,  on  the  ground  that  it  was 
a  public  nuisance,  without  showing  that  the 
town  in  its  corporate  capacity  had  suffered 
damage  of  special  nature. 

But  although  the  prevention  of  dangerous 
manufactures  is  authorized,  by-laws  prohib- 
iting one  citizen  from  carrying  on  such 
business,  and  permitting  others  to  do  so, 
cannot  be  made.  Hudson  v.  Thome,  7  Paige, 
261. 

And  while  a  city  has  authority  to  legis- 
late generally  as  to  factories,  it  has  no 
authority  to  enact  an  ordinance  directed 
against  one  particular  factory  which  is  nei- 
ther a  nuisance  per  ae  nor  a  public  nui- 
sance. New  Orleans  v,  Lagasse,  114  La. 
1055,  38  So.  828.  J.  H.  B. 
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Louis.  Charter  of  St.  Louis,  art.  8,  §  1. 
To  protect  it  from  contiguous  nuisances 
enumerated  therein,  an  act  of  the  legisla- 
ture has  been  enacted,  forbidding  their  erec- 
tion within  the  limits  of  one  quarter  of  a 
mile  in  any  direction  from  the  exterior 
lines  of  the  park.  Session  Acts  1871,  p.  189, 
§  1.  This  city  ordinance  includes  five  of 
the  callings  mentioned  in  the  legislative  act 
and  sixteen  other  callings,  not  referred  to 
in  the  act,  and  prohibits  the  existence  of 
any  of  the  occupations  described  in  the 
ordinance  within  a  radius  of  600  feet  of 
Tower  Grove  park.  As  far  as  the  ordinance 
is  inconsistent  with  the  act,  it  is  invalid, 
since  all  ordinances  of  the  city  of  St.  Louis 
must  conform  to  relevant  state  laws.  St. 
Louis  V.  Tielkemeyer,  226  Mo.  130,  125  S. 
W.  1123;  St.  Louis  v.  Williams,  235  Mo. 
503,  139  S.  W.  340,  and  cases  cited.  The 
information  charges  defendant  with  violat- 
ing one  of  the  callings  mentioned  in  the  or- 
dinance which  is  not  embraced  in  the  state 
statute;  to  wit,  the  maintenance  and  opera- 
tion, without  permission,  evidenced  by  a 
.  proper  ordinance,  of  *'&  certain  manufac- 
turing plant  for  the  manufacture  of  altars, 
chancel  rails,  and  other  articles  of  church 
furniture''  in  his  building,  wherein  was  con- 
tained machinery  operated  by  steam,  elec- 
tricity, gas,  or  other  motive  power.  Ap- 
pellant insists  that  this  provision  of  the 
ordinance  is  unconstitutional,  in  that  its 
enforcement  would  deprive  him  of  his  prop- 
erty without  compensation,  and  without  due 
process  of  law,  and  that  it  is  unreasonable 
on  its  face. 

A  municipal  corporation  only  possesses 
and  can  exercise  "(1)  [powers]  .  .  . 
granted  in  express  words;  (2)  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  (3)  those  essen- 
tial to  the  declared  objects  and  purposes 
of  the  corporation, — not  simply  conven- 
ient, but  indispensable.  Any  fair,  reason- 
able doubt  concerning  the  existence  of  pow- 
er is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied."  St. 
Louis  V.  Bell  Teleph.  Co.  96  Mo.,  loc.  cit. 
628,  2  L.R.A.  278,  9  Am.  St.  Rep.  370,  10 
S.  W.  197;  Nevada  use  of  GilfiUan  v.  Eddy, 
123  Mo.,  loc.  cit.  557,  27  S.  W.  471;  Inde- 
pendence V.  Cleveland,  167  Mo.  388,  67  S. 
W.  216. 

In  the  exercise  of  such  powers,  a  munici- 
pal corporation  can  enact  no  ordinance 
which  violates  the  Constitution  of  the  state 
or  the  United  States,  or  which  contravenes 
the  statutes  and  decisions  of  this  state.  It 
is  the  settled  law  that  a  municipal  corpora- 
tion "has  no  power  by  ordinance  to  declare 
that  to  be  a  nuisance  which  is  not  so  in 
fact,  or  to  suppress,  in  part  or  in  toto,  any 
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business  within  its  limits  which  is  not  a 
nuisance  per  ae.*'  St.  Louis  Gunning  Ad- 
vertising Co.  T.  St.  Louis,  236  Mo.,  loc.  cit. 
147,  137  S.  W.  929,  and  cases  cited. 

The  clause  of  the  ordinance  upon  which 
the  information  against  defendant  was 
framed  refers  to  a  calling  which  is  not  a 
nuisance  per  se;  nor  had  it  become  such,  as 
carried  on  by  defendant.  Hence  the  city  of 
St.  Louis  had  no  power  under  its  charter 
to  prohibit  or  abate  it.  It  was  a  gainful 
occupation,  which  the  defendant  was  law- 
fully entitled  to  pursue  in  the  manper  which 
the  evidence  shows.  The  city  had  no  spe- 
cific power  under  its  charter  to  regulate  it, 
nor  any  authority  so  to  do  under  the  gen- 
eral-welfare clause,  or  as  a  police  regula- 
tion. St.  Louis  V.  Dorr,  145  Mo.  466,  42 
L.R.A.  686,  68  Am.  St.  Rep.  575,  41  S.  W. 
1094,  46  S.  W.  976. 

The  police  power  is  a  necessary  and 
wholesome  faculty  of  municipal  govern- 
ment; but  it  only  extends  to  the  regulation 
of  employments  prejudicial  to  the  public 
safety,  health,  morals,  and  good  govern- 
ment of  the  citizenry,  and  it  "ends  where 
those  public  interests  are  not  beneficially 
served  thereby."  St.  Louis  Gunning  Adver- 
tising Co.  V.  St.  Louis,  supra,  235  Mo.,  loc. 
cit.  200,  137  S.  W.  961.  It  cannot  sanction 
the  confiscation  of  private  property  for  es- 
thetic purposes.  It  was  not  shown  in  this 
case  that  there  was  any  status  of  affairs 
in  St.  Louis  which  demanded  the  inclusion 
within  this  ordinance'  of  a  prohibition 
against  the  maintenance  of  a  "manufactur- 
ing plant  of  whatsoever  size,  wherein  ma- 
chinery of  any  kind  whatsoever  shall  be 
maintained  or  operated  by  means  of  steam, 
electricity,  gas,  or  other  motive  power,  in 
any  building,  or  any  lot  of  ground,  within 
600  feet  of  Tower  Grove  park." 

We  think  this  provision .  was  an  unwar- 
ranted exercise  of  power  by  the  municipal 
assembly;  that  it  is  unreasonable  on  its 
face,  and,  if  applied  to  the  calling  of  de- 
fendant, it  would  deprive  him  of  the  full 
uses  of  his  property  without  compensation 
and  without  due  process  of  law.  It  is 
therefore  void,  and  afforded  no  warrant 
whatever  for  his  conviction  by  the  lower 
court. 

The  judgment  is  reversed,  and  the  de- 
fendant discharged. 

Brown,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  Bond,  C,  is 
adopted  as  the  opinion  of  the  court. 

All  the  Judges  concur. 
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V. 

G.  W.  BARRY,  Respt. 
(45  Mont.  698,  124  Pac.  776.) 

Assault  —  pointing  unloaded  gutk, 

1.  That  the  weapon  was  not  loaded  will 
not  prevent  the  pointing  of  a  gun  at  an- 
other from  being  an  assault  if  the  latter 
had  reasonable  cause  to  believe  it  was 
loaded,  and  was  put  in  fear  of  immediate 
bodily  injury  therefrom,  under  circum- 
stances which  would  induce  fear  in  the 
mind  of  an  ordinary  man. 

Same  —  absence  of  fear  — effect. 

2.  Pointing  an  unloaded  gun  at  another 
is  not  an  assault  if,  when  the  one  at  whom 
it  is  pointed  first  discovers  it,  the  one 
presenting  it  is,  to  the  knowledge  of  his 
apparent  victim,  covered  by  a  gun  in  the 
hands  of  another,  so  as  to  be  harmless,  so 
that  no  fear  is  induced  in  the  mind  of  the 
victim.. 

(Smith,  J.,  dissents.) 

(June  17,  1912.) 

APPEAL  by  the  State  from  an  order  of 
the  District  Court  for  Carbon  County, 
acquitting  defendant  of  a  charge  of  assault 
in  the  first  degree.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  J.  Galen,  Attorney  Gren- 
eral,  and  W.  H.  Poorman,  Assistant  At- 
torney General,  for  the  State. 

The  pointing  of  a  firearm  at  another  con- 


stitutes an  assault,  and  if  the  firearm  was 
not  loaded,  or  was  harmless  as  such,  it  is 
a  matter  of  defense,  to  be  introduced  by  the 
defendant. 

State  V.  Herron,  12  Mont.  230,  33  Am. 
St.  Rep.  676,  29  Pac.  819;  3  Cyc.  1055; 
Caldwell  v.  State,  5  Tex.  18;  Burton  v. 
State,  3  Tex.  App.  408,  30  Am.  Rep.  146; 
State  V.  Cherry,  33  N.  C.  (11  Ired.  L.)  475; 
Crow  V.  State,  41  Tex.  468;  Lockland  v. 
State,  45  Tex.  Crim.  Rep.  87,  73  S.  W.  1054. 

Messrs.  Nichols  &  Wilson  and  A.  G. 
Spencer,  for  respondent: 

If  the  rifie  was  not  loaded,  there  was 
no  assault  in  any  degree;  for  neither  second 
nor  third  degree  assault  can  be  committed 
with  an  unloaded  rifle,  at  a  distance  of  60 
or  70  feet,  any  more  than  can  first  degree 
assault. 

People  V.  Lee  Kong,  95  Cal.  666,  17  L.R.A. 
626,  29  Am.  St.  Rep.  165,  30  Pac.  800;  State 
V.  Swails,  8  Ind.  527,  65  Am.  Dec.  772;  State 
V.  Napper,  6  Nev.  115;  People  v.  Wells,  145 
Cal.  138,  78  Pac.  471 ;  Klein  v.  SUte,  9  Ind. 
App.  365,  53  Am.  St.  Rep.  364,  36  N.  £. 
763;  Cutler  v.  State,  59  Ind.  300;  Howard 
V.  State,  67  Ind.  401;  Chapman  v.  State, 
78  Ala.  463,  56  Am.  Rep.  42,  6  Am.  Crim. 
Rep.  37;  McKay  v.  State,  44  Tex.  43,  1  Am. 
Crim.  Rep.  46;  State  v.  Godfrey,  17  Or. 
300,  11  Am.  St.  Rep.  830,  20  Pac.  626;  Peo- 
ple V.  Sylva,  143  Cal.  62,  76  Pac.  814. 

Holloway,  J.,  delivered  the  opinion  of 
the  court: 


Note.  ^  Pointing  unloaded   firearm  aa 

assauU, 

The  eases  included  in  this  note  are  cases 
which  have  been  decided  since  the  note  cov- 
ering the  same  subject,  foun^  in  15  L.R.A. 
(N.S.)  1272.  State  v.  Babby  is  in  accord 
with  the  weight  of  opinion  that  pointing 
an  unloaded  weapon  at  another  constitutes 
an  assault. 

Thus,  in  Price  v.  United  States,  15  L.RA. 
(N.S.)  1272,  85  C.  C.  A.  247,  156  Fed.  950, 
13  Ann.  Cas.  483,  it  was  held  that  one  who, 
within  shooting  distance,  points  a  pistol  at 
another  which  is  believed  by  such  person 
to  be  loaded,  commits  an  assault,  though 
the  pistol,  in  fact  is  unloaded.  The  court 
disapproved  of  the  broad  rule  laid  down  by 
the  cases  holding  to  the  contrary,  "that 
there  can  be  no  criminal  assault  without  a 
present  intention  as  well  as  a  present  abil- 
ity of  using  some  violence  against  the  per- 
son of  another,"  and  concurs  in  the  view 
that  though  there  must  be  some  power, 
actual  or  apparent,  of  doing  bodily  harm, 
apparent  power  is  sufficient. 

And  Clark  v.  State,  —  Okla.  Crim.  Rep. 
— ,  106  Pac.  803,  is  another  case  which 
ignores  the  question  of  present  ability  to 
inflict  injury;  and  so,  in  holding  that  an 
assault  is  committed  where  one  within 
Bhooting  distance  points  at  another  an  ap- 
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parently  loaded  revolver,  though  in  fact  it 
was  not,  the  court  said:  ''When  the  proof 
established  the  attempt  to  draw  the  six 
shooter  cocked  and  apparently  ready  for 
action  the  assault  was  complete.  It  was 
the  outward  demonstration  on  the  part  of 
the  defendant  that  constituted  the  mischief 
that  was  a  breach  of  the  peace.  A  force 
which  has  traveled  so  far  toward  a  battery 
as  to  be  worthy  of  the  law's  recognition 
does  not  cease  to  be  indictable  though  the 
wrongdoer  finds  himself  incapable." 

In  King  v.  State,  —  Tex.  Crim.  Rep.  — , 
135  S.  W.  136,  a  conviction  of  assault  was 
affirmed  where  one  drew  his  pistol  and  pre- 
sented it.  The  evidence  does  not  disclose 
nor  was  the  point  raised  as  to  whether  or 
not  the  pistol  was  loaded,  but  it  is  evident 
that  the  conviction  would  have  been  sus- 
tained though  it  had  been  unloaded,  under 
the  section  of  the  Penal  Code  which  pro- 
vides that  ''the  use  of  any  dangerous 
weapon  or  the  semblance  thereof,  in  an 
angry,  threatening  manner,  with  intent  to 
alarm  another,  and  under  circumstances 
calculated  to  effect  that  object,  comes  with- 
in the  meaning  of  an  assault." 

In  State  v.  Mitchell,  139  Iowa,  465,  116 
N.  W.  808,  it  was  held  that  an  indictment 
charging  one  with  making  an  assault  with 
a  shotgun  which  he  pointed  at  the  person 
assaulted,    and    threatening    to    shoot    the 
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The  defendant  was  charged  with  commit- 
ting an  assault  in  the  first  degree  upon  one 
J.  Koy  Huntington  by  means  of  a  rifle,  de- 
scribed as  a  deadly  weapon.  At  the  close 
of  the  case  for  the  prosecution,  the  trial 
court  directed  a  verdict  of  not  guilty,  and 
the  state  has  appealed. 

The  only  evidence  offered  by  the  state  at 
the  trial  was  furnished  by  the  witness 
James  Wasson,  corroborated  in  part  by  Ar- 
thur Wasson,  and  the  prosecuting  witness, 
Huntington.  James  Wasson  was  the  only 
witness  who  assumed  to  detail  all  the  facts 
and  circumstances.  He  testified  that  on 
July  18,  1911,  He,  Arthur  Wasson,  and 
Huntington  were  riding  on  horseback  along 
a  road,  when  the  defendant  stepped  from 
behind  some  bushes,  leveled  a  rifle  at  them, 
and  commanded  them  to  hold  up  their 
hands.  At  the  time  Barry  was  60  or  70 
feet  away.  The  witness  immediately  leveled 
his  own  gun  at  Barry,  and  Barry  cried  out, 
"For  God's  sake  don't  shoot  me,  Jim. 
You're  not  the  man  I  am  after.  It's  that 
dirty  a o—  b over  there,"  point- 
ing to  Huntington.  Other  conversation  was 
had,  during  which  Barry  used  threatening 
and  abusive  language  towards  Huntington, 
but  it  is  of  no  particular  moment  here. 
Arthur  Wasson  did  not  see  or  hear  all  that 
occurred,  or,  if  he  did,  he  had  forgotten 
part  of  it.  However,  he  corroborated  James 
Wasson  as  to  the  principal  points  covered 
by  the  latter's  testimony.  Huntington,  the 
prosecuting  witness,  did  not  see  or  hear  a 


part  of  what  transpired.  He  testified  that 
his  attention  was  first  attracted  by  some 
exclamation  from  James  Wasson,  that  he 
turned  and  saw  Wasson  with  his  gun  leveled 
to  the  front,  and,  looking  in  that  direction, 
saw  Barry  just  as  Barry  begged  Wasson 
not  to  shoot.  From  that  point  on  he  cor- 
roborates Wasson  as  to  all  material  mat- 
ters. 
I  The  motion  for  a  directed  verdict  made 
by  the  defendant  was  based  upon  the  ground 
that  since  there  was  not  any  evidence  tend- 
ing to  show  that  the  gun  which  Barry  had 
was  loaded,  or  that  he  attempted  to  use  it 
in  any  manner  other  than  as  a  firearm,  the 
evidence  was  insufficient  to  support  a  con- 
viction for  assault  in  any  degree.  This  view 
was  adopted  by  the  trial  court. 

In  every  instance  where  an  assault  is 
charged  to  have  been  committed  by  means 
of  a  gun  used  as  a  firearm  only,  not  as  a 
club  or  bludgeon,  and  there  is  not  any  evi- 
dence as  to  whether  the  gun  was  loaded,  a 
question  arises  upon  which  the  courts  are 
hopelessly  divided.  The  difficulty  arises  in 
the  attempt  to  distinguish  between  violence 
merely  menaced  and  an  assault.  It  is  use- 
less to  attempt  to  reconcile  the  decisions, 
even  upon  substantially  the  same  facts. 
Some  courts  hold  that,  in  the  absence  of 
proof  that  the  gun  was  loaded,  no  offense 
is  made  out,  because  there  is  no  showing 
of  a  present  ability  to  inflict  injury,  which 
it  is  insisted  is  an  essential  element  of  the 
crime.    Others  hoid  that  there  is  a  presump- 


person,  "with  an  intent  to  do  him  great 
bodily  injury,"  sufficiently  charges  ability 
to  commit  the  crime,  though  there  is  no 
allegation  that  the  gun  was  loaded.  It 
was  said:  "How  could  defendant  have  in- 
tended to  shoot  tlie  person  assaulted  unless 
the  gun  which  he  held  in  his  hands  was  in 
fact,  or  as  he  believed,  so  loaded  as  that  it 
could  be  fired.  If  he  believed  that  it  was 
loaded,  and  intended  to  fire  it  at  the  per- 
son assaulted,  he  was  guilty  of  an  assault 
with  intent  to  commit  great  bodily  injury, 
although,  in  fact  and  contrary  to  his  be- 
lief, it  was  not  loaded."  But  the  court  fur- 
ther said  that  "on  the  question  of  fact  as 
to  whether  the  assailant  did  intend  to  in- 
flict an  injury,  proof  that  the  gun  was  not 
loaded  would  be  material." 

In  State  v.  Yturaspe,  —  Idaho,  — ,  125 
Pac.  802,  it  was  held  that  pointing  an  un- 
loaded gun  at  another,  with  a  threat  to  use 
it,  does  not  constitute  an  assault.  But  as 
this  decision  was  based  on  a  statute  which 
providesC  that  "an  assault  is  an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
commit  a  violent  injury  on  the  person  of 
another,"  it  is  distinguishable  from  cases 
holding  the  contrary. 

And  in  People  v.  Montgomery  and  Ter- 
ritory V.  Gomez,  infra,  had  the  question 
been  whether  the  mere  pointing  of  an  un- 
loaded firearm  at  one  constitutes  an  as- 
sault, instead  of  the  question  of  "assault 
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with  deadly  weapon,"  it  would  seem  that 
the  decisions  would  have  been  contrary  to 
the  view  taken  in  the  preceding  cases  by 
virtue  of  a  similar  statute  in  such  states. 

Assault  with  deadly  weapon. 

The  two  cases  found  which  discuss  this 
point  are  in  accord  with  those  collected  in 
the  earlier  note  in  holding  that  to  point  an 
unloaded  weapon  at  one  does  not  constitute 
the  offense  of  assault  with  a  deadly  weapon. 

In  People  v.  Montgomery,  16  Cal.  App. 
316,  114  Pac.  792,  it  was  held,  following 
People  V.  Sylva,  143  Cal.  62,  76  Pac.  814, 
cited  in  the  earlier  note,  that  because  of 
want  of  present  ability  to  inflict  violent 
injury  it  does  not  constitute  assault  with 
a  deadly  weapon  to  point  at  another  an 
unloaded  weapon,  accompanied  with  a 
threat  to  shoot,  without  any  attempt  to 
use  it  otherwise. 

And  in  Territory  v.  Gomez,  —  Ariz.  — . 
—  L.R.A.(N.S.)  — ,  126  Pac.  702,  it  was 
held  that  to  constitute  an  assault  with  a 
deadly  weapon  by  pointing  an  unloaded 
pistol  at  another  in  an  angry  and  threaten- 
ing manner,  it  must  be  used  within  strik- 
ing distance  of  such  person. 

Generally  as  to  what  weapons  may  be 
considered  deadly  under  the  law  of  homi- 
cide and  assault,  see  note  in  21  L.R.A. 
(N.S.)   497.  J.  H.  B. 
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tion  to  be  indulged  that  the  gun  was  loaded, 
and  the  burden  is  upon  the  defendant  to 
overcome  the  presumption  by  evidence  that 
the  gun  was  not  loaded.  Typical  of  the  first 
class  of  cases  are  Klein  v.  State,  9  Ind.  App. 
365,  53  Am.  St.  Rep.  354,  36  N.  E.  763, 
and  Chapman  v.  State,  78  Ala.  463,  56  Am. 
Rep.  42,  6  Am.  Crim.  Rep.  37.  A  leading 
case  of  the  second  class  is  Crow  v.  State,  41 
'iex.  468.  In  State  v.  Herron,  12  Mont.  230, 
33  Am.  St  Rep.  576,  29  Pac.  819,  this  court 
adopted  thei  doctrine  of  the  Texas  court. 
However,  the  Herron  Case  was  one  of  an 
attempt  to  commit  an  assault,  and  much 
that  appears  in  the  opinion  is  clearly  die- 
tufn.  The  rule  there  announced  would  seem 
to  be  altogether  at  variance  with  the  other 
rule,  universally  recognized,  that  it  is  in- 
cumbent upon  the  prosecution  to  prove  every 
material  allegation  of  the  information  be- 
yond a  reasonable  doubt.  The  more  sen- 
sible rule,  we  think,  and  the  one  adopted  by 
the  later  decisions  and  by  text  writers,  is 
founded  upon  the  purpose  which  the  stat- 
utes defining  assaults  have  in  view;  vug,, 
to  prevent  breaches  of  the  peace.  In  Hoch- 
heimer's  Criminal  Law,  §  254,  the  rule  is 
stated  as  follows:  "Any  attempt  unlawfully 
to  apply  the  least  actual  force  to  the  person 
of  another  constitutes  an  assault.  The  at- 
tempt is  made  whenever  there  is  any  action 
or  conduct  reasonably  tending  to  create  the 
apprehension  in  another  that  the  person  en- 
gaged therein  is  about  to  apply  such  force  to 
him.  It  is  sufiScient  that  there  is  an  ap- 
parent intention  to  inflict  a  battery  and  an 
apparent  ability  to  carry  out  such  intention. 
It  is  the  outward  demonstration  that  consti- 
tutes the  mischief  which  is  punished  as  a 
breach  of  the  peace.  ...  If  the  of- 
fender presents  a  pistol  within  apparent 
range  and  threatens  to  shoot  another,  it  is 
immaterial  that  the  weapon  is  not  in  fact 
loaded,  if  the  person  threatened  has  reason- 
able cause  to  believe  it  loaded."  In  1  Whar- 
ton's Criminal  Law,  10th  ed.  §  606,  the  same 
rule  is  stated  thus:  "An  offer  to  strike  by 
one  person  rushing  upon  another  will  be  an 
assault,  although  the  assailant  be  not  near 
enough  to  reach  his  adversary,  if  the  dis- 
tance be  such  as  to  induce  the  latter,  under 
the  accompanying  circumstances  to  believe 
that  he  will  instantly  receive  a  blow,  unless 
be  strike  in  self-defense.  And  one  reason 
for  this  is  that  an  attack  apparently  likely 
to  hurt  is  as  provocative  of  a  breach  of  the 
peace  as  one  actually  capable  of  hurting. 
Hence,  drawing  a  gun  or  other  dangerous 
weapon  on  another  with  threat  to  use  it  is 
an  assault,  although  the  weapon  is  not 
pointed.  Whether,  when  the  weapon  is  not 
leaded,  there  is  an  assault,  has  been  doubt- 
ed. But,  as  will  be  soon  more  fully  seen, 
when  the  attitude  is  threatening,  and  the 
effect  is  to  terrify,  the  offense  is  complete; 
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the  party  assaulted  believing  in  the  reality 
of  the  attack.  .  .  .  The  true  rule  is  that 
there  must  be  some  adaptation  of  the  means 
to  the  end;  and  it  is  enough  if  this  adapta- 
tion be  apparent,  so  as  to  impress  or  alarm 
a  person  of  ordinary  reason."  See  also 
Clark  &  M.  Crimes,  §§  201,  206;  1  McClain, 
Crim.  Law,  §  234.  Bishop  defines  an  as- 
sault as  "any  unlawful  physical  force,  part- 
ly or  fully  put  in  motion,  creating  a  rea- 
sonable apprehension  of  immediate  physical 
injury  to  a  human  being."  2  Bishop,  New 
Crim.  Law,  8th  ed.  §  23.  Again,  the  same 
author  says :  "There  is  no  need  for  the  par- 
ty assailed  to  be  put  in  actual  peril,  if  only 
a  well-founded  apprehension  is  created;  for 
his  suffering  is  the  same  in  the  one  case  as 
in  the  other,  and  the  breach  of  the  public 
peace  is  the  same.  To  illustrate,  .  .  . 
if  within  shooting  distance  one  menacingly 
points  at  another  with  a  gun,  apparently 
loaded,  yet  not  in  fact,  he  commits  an  as- 
sault the  same  as  if  it  were  loaded.  There 
must  be  some  power,  actual  or  apparent,  of 
doing  bodily  harm;  but  apparent  power  is 
sufficient.  In  the  instances  we  are  referring 
to,  the  person  assaulted  is  really  put  in 
fear."  §  32.  After  stating  the  foregoing 
rules,  the  author  enters  upon  an  extended 
discussion  of  the  subject  with  reference  to 
the  questions  which  have  led  to  conflicting 
decisions.  See  subdivision  3,  §  32,  above. 
In  Com.  V.  White,  110  Mass.  407,  the  de- 
fendant was  charged  with  committing  an 
assault  upon  one  Harrington  by  the  use  of 
a  gun.  The  trial  court  charged  the  jury 
"that  an  assault  is  any  unlawful  physical 
force,  partly  or  fully  put  in  motion,  which 
creates  a  reasonable  apprehension  of  im- 
mediate physical  injury;  and  that  if  the 
defendant,  within  shooting  distance,  men- 
acingly pointed  at  Harrington  a  gun,  which 
Harrington  had  reasonable  cause  to  believe 
was  loaded,  and  Harrington  was  actually 
put  in  fear  of  immediate  bodily  injury  there- 
from, and  the  circumstances  of  the  case  were 
such  as  ordinarily  to  induce  such  fear  in 
the  mind  of  a  reasonable  man,  that  then  an 
assault  was  committed,  whether  the  gun  was 
in  fact  loaded  or  not."  This  instruction  was 
held  to  state  the  rule  of  law  correctly,  and 
with  it  we  agree. 

Applying  the  principle  to  the  facts  dis- 
closed by  the  record,  and  the  correctness  of 
the  trial  court's  ruling  is  apparent  at  once. 
Not  only  is  there  an  entire  absence  of  evi- 
dence that  Huntington  was  put  in  fear,  but 
the  contrary  appears.  He  did  not  even  see 
the  defendant  until  after  James  Wasson 
had  Barry  covered  with  his  gun  and  ren- 
dered completely  harmless.  Barry  had  nei- 
ther the  actual  nor  apparent  ability  to  in- 
flict harm  upon  Huntington,  and  under  the 
circumstances,  with  Barry  hora  de  combat, 
it  would  seem  impossible  for  anv  reasonable 
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man  in  Huntington's  position  to  affirm  that 
he  was  then  in  fear  for  his  safety.  But, 
however  this  may  be,  the  prosecuting  wit- 
ness does  not  even  intimate  that  he  was  in 
fear.  The  circimistanoes  would  not  be  ma- 
terially different  if  Huntington  had  been 
several  hundred  yards  in  the  rear  of  James 
and  Arthur  Wasson,  and  entirely  ignorant 
of  what  was  transpiring  until  after  Barry 
had  been  disarmed.  Under  such  circum- 
stances, it  seems  impossible  that  it  can  be 
contended  that  an  assault  upon  Huntington 
was  committed.  In  People  v.  Lilley,  43 
Mich.  521,  5  N.  W.  682,  it  is  said:  "An 
assault  may  be  made  upon  a  person,  even 
though  he  had  no  knowledge  of  the  fact  at 
the  time."  The  statement  is  not  amplified 
and  at  first  blush  appears  to  be  a  contra- 
diction of  terms,  and  is  such  in  fact  if  the 
authorities  quoted  above  correctly  announce 
the  rules  applicable  to  cases  of  assault. 

We  have  not  been  called  upon  to  consider 
whether  this  defendant  might  have  been  con- 
victed of  an  attempt  to  conunit  an  assault, 
or  of  any  other  crime. 

The  order  of  the  District  Court  is  af- 
firmed. 

Brantly,  CIl  J.,  concurs. 

Snlltb,  J.,  dissenting: 

I  eannot  concur  in  the  final  disposition 
of  this  ease.  The  question  whether  the  de- 
fendant was  guilty  of  an  assault  in  the 
third  degree  should  have  been  submitted  to 
tne  jury.  The  authorities  cited  by  Mr.  Jus- 
tice Holloway,  as  I  read  them,  so  hold.  I 
do  not  think  the  apprehension  of  a  battery 
is  necessarily  confined  to  the  person  toward 
whom  the  weapon  is  directed.  "It  is  the 
outward  demonstration  that  constitutes  the 
mischief  which  is  punished  as  a  breach  of 
the  peaoe."  Such  apprehension  may  be  ex- 
cited in  the  breast  of  a  third  person,  as  was 
the  case  here.  Any  man  is  authorized  to 
prevent  a  battery  upon  another,  and  if  an 
assault  is  made  by  A  upon  B,  who  is  igno- 
rant of  it,  but  under  such  circumstances  as 
to  excite  apprehension  on  the  part  of  C, 
a  bystander,  that  B  is  about  to  become 
the  victim  of  a  battery,  it  is  the  duty  of 
C  to  interfere,  and  the  offense  on  A's  part 
is  complete.  It  is  not  the  peace  of  B  that 
is  disturbed,  but  that  of  the  public. 


OREGON  SUPREME  COURT. 

E.  L.  C.  FARRIN  et  al.,  Respts., 

V. 

WILLIAM     C.    MATTHEWS,    Impleaded, 

etc.,  Appt. 

(—  Or.  — ,  124  Pac.  675.) 

Attorney  —  contract  for  compensation 
—  share  of  real  estate  —  statute  of 
frauds. 

1.  A  contract  by  an  attorney  for  a  share 
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of  the  recovery  as  compensation  in  a  suit 
for  possession  of  real  estate  must  be  in 
writing,  under  the  statute  of  frauds. 

Contract  —  conveyance  of  real  estate  — 
statute  of  frauds  —  part  performance 
—  rendition  of  services. 

2.  The  performance  by  an  attorney  of  the 
services  which  result  in  a  recovery  of  real 
estate  is  not  such  performance  of  an  agree- 
ment for  a  share  of  the  recovery  as  com- 
pensation as  to  take  the  case  out  of  the 
statute  of  frauds. 

I 

(June  25,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Coos  County  in 
plaintiffs'  favor  in  a  suit  for  specific  per- 
formance of  a  contract  for  the  conveyance 
of  an  interest  in  lands.    Reversed. 

Statement  by  Bnrnett,  J.: 

This  cause  was  submitted  on  briefs  with- 
out oral  argument.  It  appears  by  the  com- 
plaint, in  substance,  that  the  plaintiffs,  at- 
torneys at  law,  were  employed  by  the  Belt 
Line  Railway  Company,  a  corporation,  to 
conduct  litigation  against  one  Eckhoff  for 

Note.  ^-^  Agreement  to  share  real  prop" 
erty  in  payment  for  services  as  with' 
in  the  statute  of  frauds. 

In  accord  with  Fabbiiv  v.  Matthews,  it 
was  held  in  Sprague  v.  Haines,  68  Tex. 
215,  4  S.  W.  371,  that  a  contract  by  an  at- 
torney for  a  share  of  the  land  as  compensa- 
tion for  his  services  in  a  suit  to  remove 
clouds  from  the  title  to  the  land  must  be 
in  writing,  under  the  statute  of  frauds 
(overruling  Anderson  v.  Powers,  59  Tex. 
213). 

Likewise,  a  parol  agreement  by  the  heirs 
that  one  should  have  the  land  inherited  in 
consideration  of  his  undertaking  to  defend 
a  suit  against  them  and  save  them  from  all 
cost  is  within  the  statute  of  frauds.  How- 
ton  V.  Gilpin,  24  Ky.  L.  Rep.  630,  69  S.  W. 
768. 

But  a  contract  by  which  one  agrees  to 
locate  a  land  certificate  belonging  to  an- 
other upon  public  domain,  and  to  obtain  a 
I>atent  to  the  land  so  located,  in  considera- 
tion of  a  promise  of  the  latter  to  convey 
him  a  part  of  the  premises  when  the  title 
is  obtained,  is  held  to  be  a  contract  for  the 
joint  acquisition  of  land,  and  not  for  its 
sale,  and  hence  not  within  the  statute  of 
frauds.  Gibbons  v.  Bell,  45  Tex.  418; 
Evans  v.  Hardeman,  15  Tex.  480;  Watkins 
V.  Gilkerson,  10  Tex.  340;  Smith  v.  Crosby, 
47  Tex.  121 ;  Smock  v.  Tandy,  28  Tex.  130. 

So,  an  agreement  by  one  to  convey  to 
another  one  half  of  the  land  the  former 
should  acquire  by  virtue  of  his  immigra- 
tion and  settlement  in  the  state,  In  con- 
sideration of  the  latter's  undertaking  to 
transport  the  former,  his  family  and  their 
effects,  to  the  state,  was  held  to  be  enforce- 
able, though  not  in  writing.  Miller  v.  Rob- 
erts, 18  Tex.  16,  67  Am.  Dec.  688. 

A.  L.  R. 
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the  purpose  of  decreeing  the  corporation  to 
be  the  owner  of  certain  lands  in  question 
here,  and  for  other  relief.  It  is  said  in 
the  complaint  "that  the  said  defendant,  Belt 
Line  Railway  Company,  then  agreed  to  and 
with  said  plaintiffs  that,  as  and  for  com- 
pensation, and  as  and  for  the  sole  compen- 
sation of  said  plaintiff  for  their  services  as 
such  attorneys  in  the  bringing  of  said  suit, 
and  in  the  conducting  of  the  litigation  in- 
volved therein,  it  would,  in  the  event  of  the 
successful  determination  of  said  suit,  con- 
vey to  the  said  plaintiffs  an  undivided  one- 
half  interest  in  and  to  all  lands  and  moneys 
recovered  in  said  suit."  It  further  appears 
in  the  complaint  that  the  plaintiffs  accepted 
the  employment,  and  were  successful  in  se- 
curing a  decree  in  favor  of  the  corporation 
to  the  effect  that  it  was  the  owner  of  the 
property,  and  requiring  Eckhoff  and  his 
wife  to  convey  the  land  by  good  and  suffi- 
cient deeds,  or  that,  in  default  thereof, 
the  decree  should  stand  instead  of  a  con- 
veyance, unless  it  was  executed  and  deliv- 
ered within  thirty  days  from  the  date  of 
the  decree.  Although  the  suit  against  Eck- 
hoff was  ended  in  the  circuit  court  January 
16,  1909,  no  appeal  has  ever  been  taken  in 
that  matter.  The  plaintiffs  allege  that  they 
fully  complied  with  the  terms  of  their  con- 
tract with  the  corporation,  so  as  to  become 
entitled  to  the  conveyance  to  them  of  an 
nndiyided  one-half  interest  in  the  land  men- 
tioned. They  further  say  that  on  February 
15,  1909,  they  served  on  Eckhoff  a  notice  of 
lien  upon  the  decree  against  him  to  secure 
them  for  their  compensation.  The  notice  is 
set  out  in  the  complaint,  being  directed  to 
Eckhoff,  and  reading  thus:  "You  are  here- 
by notified  that  we  have  and  claim  a  lien 
upon  the  judgment  heretofore  obtained  by 
the  Belt  Line  Railway  Compapy  against 
Charles  Eckhoff  and  Charlotte  Eckhoff,  in 
the  circuit  court  of  the  state  of  Oregon  for 
Cbos  county,  and  the  property  therein  de- 
scribed in  the  above-entitled  suit,  which 
said  judgment  was  filed  and  entered  in  said 
court  and  cause  on  the  16th  day  of  Janu- 
ary, 1909.  The  said  claim  amounts  to  an 
undivided  one-half  interest  in  the  said  judg- 
ment and  decree  and  the  property  described 
therein,  and  is  for  fees  due  from  said  Belt 
Line  Railway  Company  to  us  for  services 
rendered  and  performed  in  said  suit,  and 
you  will  please  reserve  the  above  amount  in 
any  settlement  of  said  judgment,  otherwise 
we  shall  hold  you  liable  therefor;"  which 
notice  was  signed  by  the  plaintiffs  here, 
and  was  filed  with  the  clerk  of  the  circuit 
court  on  February  16,  1909.  Alleging  that, 
although  often  requested  to  do  so,  the  Belt 
Line  Railway  Company  has  refused  to  con- 
vey to  the  plaintiffs  the  undivided  half  in- 
terest in  the  land,  and  that  the  other  de- 
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fendants  have,  or  claim  to  have,  some  inter- 
est in  the  property  adverse  to  plaintiffs, 
but  that  the  same  is  subject  and  subsequent 
to  the  lien  of  plaintiffs,  the  complaint  con- 
cludes with  a  prayer  to  the  effect  that  the 
plaintiffs  be  decreed  to  have  a  lien  upon 
the  lands  to  the  extent  of  an  undivided  half 
interest  therein ;' that  the  defendant  Belt 
Line  Railway  Company  be  required  to  exe- 
cute and  deliver  to  them  a  good  and  suffi- 
cient conveyance  of  an  undivided  moiety  of 
the  land;  and,  further,  that  the  other  de- 
fendants be  barred  and  foreclosed  from  as- 
serting any  right  or  interest  in  or  to  the 
land,  except  an  undivided  half  interest 
therein  in  common  with  the  plaintiffs.  The 
defendant  Matthews  answered,  denying  the 
making  of  the  contract  between  plaintiffs 
and  the  Belt  Line  Railway  Company  for 
their  compensation  in  the  litigation  men- 
tioned, and  otherwise  denied  the  material 
allegations  of  the  complaint,  and  asserted 
title  in  himself  by  mesne  conveyances  from 
the  Belt  Line  Railway  Company.  There 
were  other  affirmative  defenses  set  up  in  the 
answer  of  Matthews  which  are  deemed  neg- 
ligible for  the  purposes  of  this  opinion.  The 
reply  traversed  the  answer  of  Matthews. 
The  circuit  court,  after  a  hearing,  made 
findings  and  a  decree  in  favor  of  the  plain- 
tiffs according  to  the  prayer  of  their  com- 
plaint, and  the  defendant  Matthews  appeals. 

Messrs.  C.  13.  Maybee  and  John  F. 
Hall,  for  appellant: 

Plaintiffs'  contract  with  the  railway  com- 
pany was  not  evidenced  by  any  writing,  in 
the  absence  of  which  they  secured  no  estate 
or  interest  in  the  premises.  Nor  did  they 
take  possession  of  the  land,  so  as  to  be 
able  specifically  to  enforce  the  terms  of 
their  agreement  against  their  client. 

Jackson  v.  8tearns,  48  Or.  33,  5  L.R.A. 
(N.S.)  390,  84  Pac.  798;  Stearns  v.  Wol- 
lenberg,  61  Or.  88,  14  L.R.A.(N.S.)  1095, 
92  Pac.  1079;  Chenoweth  v.  Lew^s,  9  Or. 
150;  Brown  v.  Lord,  7  Or.  309;  Foes  v.  New- 
bury, 20  Or.  260,  25  Pac.  669;  Albee  v. 
Albee,  3  Or.  324. 

In  order  that  part  performance  will  take 
the  matter  out  of  the  statute  of  frauds, 
there  must  be  some  act  of  part  performance 
done  that  is  palpable  and  evident  to  the 
senses  of  all, — an  act  that  can  be  relied  up- 
on as  certain  .  .  .  such  as  absolute  and 
visible  possession  of  the  premises,  the  actual 
building  of  houses,  of  the  making  of  other 
lasting  improvements. 

Brown  v.  Lord,  7  Or.  313;  36  Cyc.  654; 
Jackson  v.  Stearns,  48  Or.  33,  5  L.R.A. 
(N.S.)  390,  84  Pac.  798;  Sprague  v.  Jessup, 
48  Or.  218,  4  L.R.A.(N.S.)  410,  83  Pac. 
145,  84  Pac.  802. 

Payment  by  the  purchaser  to  the  vendor. 
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of  the  whole  or  a  part,  whether  substantial 
or  unsubstantial,  of  the  purchase  money, 
^  is  not  an  act  of  part  performance  which 
will  take  the  parol  contract  out  of  the 
statute. 

Gallagher  v.  Gallagher,  31  W.  Va.  9,  5 
S.  E.  299;  Martin  v.  Patterson,  27  S,  C.  621, 
2  S.  E.  860;  Cooper  ▼.  Thomason,  30  Or. 
176,  45  Pac.  296. 

Messrs.  E.  li.  G.  Farrin,  J.  M.  Upton, 
and  George  X.  Farrin  for  respondents. 

Burnett,  J.,  delivered  the  opinion  of  the 
court: 

"An  attorney  has  a  lien  for  his  compensa- 
tion, whether  specially  agreed  upon  or  im- 
plied as  provided  in  this  section:  .  .  . 
(4)  Upon  a  judgment  or  decree  to  the  ex- 
tent of  the  costs  included  therein,  or  if  there 
be  a  special  agreement,  to  the  extent  of 
the  compensation  specially  agreed  on,  from 
the  giving  notice  thereof  to  the  party 
against  whom  the  judgment  or  decree  is 
given,  and  filing  the  original  with  the  clerk 
where  such  judgment  or  decree  is  entered 
and  docketed."  L.  O.  L.  §  1088.  It  is  not 
pretended  that  the  agreement  between  plain- 
tiffs and  the  Belt  Line  Railway  Company 
for  compensation  in  the  suit  first  mentioned 
was  in  writing,  and  at  the  hearing  of  this 
suit  the  defendant  Matthews  objected  to  any 
evidence  on  that  subject  on  the  ground  that 
such  a  contract  being  one  for  the  sale  of  an 
interest  in  land  is  within  the  statute  of 
frauds,  and  must  be  in  writing.  The  plain- 
tiflfs  contend  that  this  is  a  suit  to  foreclose 
their  lien,  notice  of  which  was  given  in  writ- 
ing under  the  statute  already  quoted,  and 
that  consequently  the  statute  of  frauds  does 
not  apply  to  this  suit.  For  the  reason,  how- 
ever, that  the  plaintiffs  demand  as  part  of 
the  relief  invoked  that  the  Belt  Line  Rail- 
way Company  be  compelled  to  execute  and 
deliver  to  them  a  good  and  sufficient  con- 
veyance of  an  undivided  half  interest  in  the 
lands  in  question,  the  case  at  bar  must  be 
deemed  to  be  a  suit  for  specific  performance 
of  a  contract  for  the  conveyance  of  an  in- 
terest in  lands.  But  aside  from  this,  if  we 
consider  the  case  to  be  one  for  the  foreclo- 
sure of  a  lien,  notice  of  which  has  been  giv- 
en in  writing,  still  such  a  charge  upon  prop- 
erty of  any  kind  is  ancillary  to  some  prin- 
cipal or  original  obligation,  without  which 
it  cannot  exist.  Hence,  whether  we  consid- 
er this  suit  to  be  for  the  specific  perform- 
ance of  a  contract  to  convev  an  interest  in 
land  or  to  foreclose  a  lien  for  plaintiffs' 
compensation,  which  they  allege  to  be  a  por- 
tion of  that  land,  the  final  result  must  de- 
pend upon  whether  there  was  a  sufiicient 
agreement  for  that  compensation,  because 
without  the  contract  there  can  be  no  lien 
to  secure  it.  "No  estate  or  interest  in  real 
41  L.R.A.(N.S.) 


property  other  than  a  lease  for  a  term  not 
exceeding  one  year,  nor  any  trust  nor  power 
concerning  such  property,  can  be  created, 
transferred,  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or 
other  instrument  in  writing,  subscribed  by 
the  party  creating,  transferring,  or  declar- 
ing the  same,  or  by  his  lawful  agent  under 
written  authority,  and  executed  with  such 
formalities  as  are  required  by  law.''  L. 
O.  L.  §  804.  "In  the  following  cases  the 
agreement  is  void  unless  the  same,  or  some 
note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by 
his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement,  shall  not  be  re- 
ceived other  than  the  writing,  or  secondary 
evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law:  .  .  .  (6)  An  agreement 
for  the  leasing,  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property,  or  of 
any  interest  therein."     L.  O.  L.  §  808. 

By  analogy  at  least,  contracts  of  the  kind 
mentioned  in  this  suit  are  held  void  as  be- 
ing within  the  statute  of  frauds  unless  in 
writing,  in  the  cases  of  Jackson  v.  'Stearns, 
48  Or.  25,  5  L.R.A.(N.S.)  390,  84  Pac.  798, 
and  Jackson  v.  Stearns,  68  Or.  57,  37  L.R.A. 
(N.S.)  639,  113  Pac'  30.  See  also  Cheno- 
weth  v.  Lewis,  9  Or.  150. 

The  plaintiffs  contend,  however,  that, 
having  rendered  the  services  as  attorneys 
in  securing  the  land  for  the  Belt  Line  Rail- 
way Company,  that  performance  takes  the 
case  out  of  the  statute  of  frauds,  and  au- 
thorizes a  decree  in  their  favor  for  the  in- 
terest in  the  land  which  they  claim.  Per- 
formance of  the  service  is  all  they  urge. 
They  do  not  pretend  to  have  ever  taken  pos- 
session of  the  land  in  any  sense  of  the  word, 
or  to  have  made  any  improvements  thereon. 
They  do  not  establish  any  condition  in 
which  an  action  at  law  on  the  quantum 
meruit  would  not  completely  reimburse 
them  for  their  services.  The  case  they 
make  is  one  tantamount  to  where  the  sup- 
posed purchaser  has  only  paid  the  purchase 
price  and  nothing  more.  This  is  not  such 
a  part  performance  of  an  oral  contract  to 
convey  land  as  to  overcome  the  plea  of  the 
statute.  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac.  296.  The  result  is  the  same  wheth- 
er the  purchase  price  be  paid  in  money  or 
in  personal  services.  Edwards  v.  Estell,  48 
Cal,  194;  Webster  v.  Gray,  37  Mich.  37; 
Temple  v.  Johnson,  71  III.  13;  Horn  v. 
Ludington,  32  Wis.  73;  Russell  v.  Briggs, 
165  N.  Y.  500,  53  L.R.A.  556,  59  N.  E.  303. 

The  decree  of  the  Circuit  Court  must  be 
reversed,  and  one  entered  here  dismissing 
the  suit. 

Petition  for  rehearing  denied. 
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NONPARIEL    CONSOLIDATED    COPPER 
COMPANY,   Respt. 

(67  Wash.  286,  123  Pac.  1078.) 

Corporation  —  fraudulent  issuance  of 
stock  —  failure  to  record  —  right 
of  holder. 

1.  One  taking  corporate  stock  as  collater> 
al  for  the  debt  of  an  officer  who,  although 
having  authority  to  issue  such  stock,  issued 
the  particular  certificate  fraudulently  and 
without  authority,  without  placing  a  record 
of  the  transfer  upon  the  books  of  the  cor- 
poration, is  not  entitled  to  protection  as  a 
bona  fide  holder  for  value,  if  the  statute 
provides  that  no  transfer  of  corporate  stock 
shall  be  valid  except  between  the  parties 
thereto  until  it  is  entered  on  the  books  of 
the  corporation. 


Same  —  wrongful  Issuance  —  estoppel 
to  contest  —  debt  of  officer. 

2.  One  who  takes  corporate  stock  from  an 
officer  having  authority  to  issue  the  same,* 
in  payment  of  his  individual  debt,  cannot 
hold  the  company  estopped  from  question- 
ing the  rightfulness  of  the  issuance  of  the 
particular  certificate  so  transferred. 

Judgment  —  canceling  stock  —  holder 
of  unrecorded  transfer  —  effect. 

3.  One  who  takes  corporate  stock  from 
an  officer  in  payment  of  his  individual  debt, 
without  securing  a  record  of  the  transfer 
on  the  books  of  the  corporation,  is  bound 
by  a  judgment  in  favor  of  the  corporation 
against  the  record  owner  canceling  the 
stock  for  wrongful  issuance,  where  the  stat- 
ute provides  that  no  transfer  of  such  stock 
shall  be  valid  except  between  the  parties, 
until  the  same  shall  have  been  entered  upon 
the  books  of  the  corporation. 

(Gose,  J.,  dissents.) 

(February  23,  1912.) 


jfote,  —  lAoMlUy  of  corporaHan  far 
fraud  or  forgery  of  its  officers  in  the 
ismie  of  sU>ok» 

This  note  is  supplemental  to  the  note  to 
Fifth  Ave.  Bank  v.  Forty-Second  Street  & 
G.  Street  Ferry  R.  Co.  19  L.R.A.  331,  where 
the  earlier  cases  are  collected. 

The  statute  construed  in  Whitfield  v. 
NoKPABiEL  CoNSOL.  CoppEB  Gc,  providing 
that  except  between  the  parties  transfers 
of  stock  shall  not  be  valid  until  entered 
upon  the  books  of  the  company,  seems  to 
add  no  material  element  to  the  provision 
to  this  effect  which  is  general,  if  not  univer- 
sal, in  by-laws  or  charters.  If  the  effect  of 
such  a  statute  is  to  relieve  the  corporation 
from  responsibility  to  bona  fide  third  par- 
ties holding  its  certificates  for  statements 
in  the  certificates,  then  no  loan  can  be  made 
upon  them  until  they  have  been  transferred 
to  the  lender,  and  no  sale  of  them  made 
until  they  have  been  transferred  to  the 
purchaser. 

In  general  where  certificates  of  stock 
in  a  company  have  been  signed  in  blank  and 
left  with  an  official  of  the  company  to  be  used 
as  needed,  and  the  official  fraudulently  fills 
them  up  and  puts  them  in  circulation,  the 
company  will  be  liable  in  damages  to  a 
bona  fide  holder  of  such  certificates  for  val- 
ue: Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Citizens'  Nat.  Bank,  66  Ohio  St.  361,  43 
L.R.A.  777,  47  N,  E.  249;  Havens  v.  Bank 
of  Tarboro,  132  N.  C.  214,  96  Am.  St.  Rep. 
627,  43  S.  E.  639. 

In  Jarvis  v.  Manhattan  Beach  Co.  148  N. 
Y.  662,  31  L.R.A.  776,  61  Am.  St.  Rep. 
727,  43  N.  £.  68,  the  defendant's  transfer 
clerk,  who  was  in  ^neral  charge  of  the 
transfers,  was  put  in  possession  for  the 
purpose  of  transfer,  of  blank  certificates 
signed  by  the  officers  of  the  company;  and 
he  filled  out  one  of  these  certificates  in  a 
fictitious  name,  had  it  countersigned  by  the 
trust  companv  that  was  the  registrar  of  ' 
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transfers  for  the  defendant,  indorsed  it  and 
witnessed  the  indorsement,  and  sold  the 
certificate  to  brokers  who,  before  taking 
up  the  matter,  inquired  both  at  the  defend- 
ant's office  and  the  office  of  the  registrar, 
and  were  informed  in  both  places  that  the 
certificate  was  all  right  for  transfer.  And 
it  was  held  that  the  brokers'  assignee  was 
entitled  to  recover  their  damages  from  the 
company. 

The  same  is  held  where  the  secretary  has 
fraudulently  procured  the  signatures  of  the 
proper  officers.  Re  Ottos  Kopje  Diamond 
Mines  [1893]  1  Ch.  618,  62  L.  J.  Ch.  N.  S. 
166,  2  Reports,  267,  68  L.  T.  N.  S.  138, 
41  Week.  Rep.  268. 

Where  the  plaintiff  bought  a  share 
through  a  broker,  who  was  also  the  secre- 
tary of  the  company,  and  received  from 
him  a  transfer  for  the  share,  executed  by 
his  clerk,  but  without  the  certificate,  the 
clerk  not  holding  any  shares,  and  this  trans- 
fer was  ratified  by  the  board  of  directors 
fraudulently  induced  thereby  by  the  secre- 
tary, and  a  new  certificate  issued  and  sent 
to  the  plaintiff,  it  was  held  that  the  corpo- 
ration was  liable  in  damages,  the  English 
statute  making  the  certificate  prima  facie 
evidence  of  the  plaintiff's  title  as  against 
the  company.  Dixon  v.  Kennaway  &  Co. 
[1900]  1  Ch.  833,  69  L.  J.  Ch.  N.  8.  601, 
82  L.  T.  N.  S.  527,  16  Times  L.  R.  329. 

In  Archer  v.  Dunham,  89  Hun,  387,  36 
N.  Y.  Supp.  387,  it  was  held  that  a  corpo- 
ration was  liable  in  damages  to  a  person 
who  bought  its  stock  through  the  officers 
of  the  corporation,  and  to  whom  they  de- 
livered a  fraudulent  overissue  of  stock; 
and  that  thereafter,  while  the  company  was 
in  the  hands  of  a  receiver,  the  plaintiff's 
claim  could  not  be  defeated  by  an  arrange- 
ment between  the  receiver  and  certain  of  the 
officers,  whereby  certain  outstanding  good 
stock  was  delivered  up  and  canceled  on  the 
books  in  order  to  reduce  the  outstanding 
amount  of  the  shares  to  the  legal  amount 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Snohomish 
County  in  defendant's  favor  in  an  action 
to  obtain  title  to  corporate  stock.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Padgett  &  Bell  for  appellant. 

Mr.  J.  A.  Coleman,  for  respondent: 

Under  a  statute  which  provides  that  no 
transfer  shall  be  valid  except  between  the 
parties  thereto,  until  the  same  shall  have 
been  entered  upon  the  books  of  the  com- 
pany, all  transfers  of  stock  of  the  corpora- 
tion are  invalid  as  between  the  company 
and  the  transferee,  until  such  transfer  shall 
have  been  entered  upon  the  books  of  the 
company. 

Lacaff  V.  Dutch  Miller  Min.  &  Smelting 
Co.  31  Wash,  566,  72  Pac.  112;  26  Am.  & 


£ng.  £nc.  Law,  881;  Church  v.  Citizens' 
Street  R.  Co.  78  Fed.  526;  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  326,  7  Am.  Rep.  341; 
East  Birmingham  Land  Co.  v.  Dennis,  85 
Ala.  665,  2  L.R.A.  836,  7  Am.  St.  Rep.  73, 
5   So.  317. 

Chadwicky  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought,  praying  for  a 
decree  asserting  that  plaintiff  is  the  own- 
er of  certain  shares  in  the  defendant  com- 
pany. Upon  the  trial  it  developed  that 
the  stock  claimed  by  him  was  overissued, 
and  he  asks  damages  to  the  extent  of  its 
value.  From  the  agreed  statement  of  facta 
it  appears  that  on  August  17,  1907,  one 
Nicholas    Rudebeck   was    president   of    the 


Forgery. 

Where  the  element  of  forging  a  signature 
is  added,  the  cases  are  not  uniform. 

In  Mutual  L.  Ins.  Co.  v.  Forty-Second 
Street  &  G.  Street  Ferry  R.  Co.  74  Hun, 
505,  26  N.  Y.  Supp.  545,  the  secretary  and 
transfer  agent  of  the  defendant  took  a 
blank  certificate  signed  by  the  former  pres- 
ident, filled  it  out  in  the  name  of  B,  signed 
the  name  of  the  treasurer  and  his  own  name 
as  secretary  thereto,  and  ante  dated  it  to 
a  time  when  such  former  president  was  in 
office,  and  delivered  it  to  B,  who  procured 
upon  it  as  collateral  a  loan  from  a  bank, 
the  bank  first  making  inquiry  at  the  de- 
fendant's office  and  being  informed  by  the 
said  transfer  clerk  that  the  certificate  was 
genuine.  Later  the  plaintiff,  making  a 
somewhat  larger  loan  to  such  borrower, 
took  'up  the  first  loan,  and  it  was  held 
that  the  company  was  liable  in  damages  to 
the  plaintiff. 

In  Lucile  Dreyfus  Min.  Co.  v.  Willard, 
46  Wash.  345,  89  Pac.  935,  where  the  sec- 
retary had  signed  and  fraudulently  issued 
stock,  the  court  said  it  was  immaterial 
whether  the  signature  of  the  president  to 
the  certificates  was  forged  or  not,  so  far 
as  regarded  the  liability  of  the  company. 
In  that  case  B.  sent  to  K.  certain  certifi- 
cates of  stock  in  a  corporation,  with  direc- 
tions to  have  them  turned  in  and  new  cer- 
tificates issued.  K.  applied  the  certificates 
to  his  own  use,  and  later,  becoming  secre- 
tary of  the  company  with  power  to  transfer 
and  issue  stock,  issued  to  B.  new  stock, 
which  was  an  overissue;  and  it  was  held 
that  as  these  certificates  had  been  sent  him 
before  he  became  secretary,  the  corporation 
wds  not  liable  in  regard  thereto.  Later, 
while  K,  was  secretary,  B.  sent  him  other 
stock,  which  he  appropriated  to  his  own 
use,  and  issued  to  B.  other  stock,  which  was 
also  an  overissue;  and  as  to  this  it  was  held 
the  company  was  liable.  (B.  also  authorized 
K.  to  buy  for  him  stock  in  the  market,  and 
K.  pretended  to  do  so,  but  instead,  sent 
B.  other  overissues  of  stock;  and  as  to 
this    the    company    was    held    not    liable.) 

Compare  Ruben  v.  Great  Fingall  Consoli- 
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dated  [1906]  A.  C.  439,  95  L.  T.  N.  8.  214, 
75  L.  J.  Ch.  N.  S.  843,  22  Times  L.  R.  712, 
13  Manson,  248  affirming  [1904]  2  K.  B. 
712,  73  L.  J.  K.  B.  N.  S.  872,  53  Week.  Rep. 
100,  91  L.  T.  N.  S.  619,  20  Times  L.  R.  720, 
11  Manson,  353,  which  reversed  [1904]  1  K. 
B.  650.  There  the  secretary  of  a  company 
having  applied  to  certain  brokers  for  a  loan, 
they  arranged  that  certain  bankers  should 
lend  him  the  money  upon  security  of  shares 
in  the  company.  The  secretary  furnished 
the  lenders  with  a  fabricated  transfer  of 
shares,  and,  on  receiving  this  indorsed  by 
the  lenders,  he  issued  in  exchange  stock  in 
their  name,  forging  the  names  of  directors 
to  the  new  certificate,  and  on  receipt  of  this 
the  bankers  made  the  loan.  When  the  fraud 
was  discovered  the  brokers  who  introduced 
the  secretary  to  the  bankers  were  compelled 
to  pay  the  bankers  the  ajnount  of  the  loan, 
and  brought  the  action  against  the  company 
on  the  ground  that  it  was  liable  for  the 
fraud  of  the  secretary,  he  being  the  proper 
person  to  deliver  certificates  on  behalf  of 
the  company,  but  it  was  held  that  the 
plaintiffs  could  not  recover.  The  opinions 
do  not  seem  to  discuss  the  case  upon  the 
ground  that  it  was  the  secretary  himself 
with  whom  the  plaintiffs  were  dealing,  but 
simply  that  the  forgeries  made  the  instru- 
ments void. 

Where  a  certificate  of  stock  signed  by 
the  proper  officers  of  the  company  was  left 
where  a  clerk  of  the  company  had  access 
to  it,  having  printed  upon  it  the  name  of 
the  trust  company,  which  was  the  transfer 
agent,  with  a  blank  for  the  signature  of 
the  officer  of  such  agent,  and  the  clerk 
forged  the  name  of  the  proper  officer  of 
the  transfer  agent  on  the  certificate  and 
transferred  it  to  a  confederate,  who  pledged 
it  with  the  plaintiff,  it  was  held  that  the 
corporation  was  not  liable.  The  certificate 
stated  that  it  would  not  be  valid  unless 
countersigned  by  such  trust  company.  Dol- 
lar Sav.  Fund  ik  T.  Co.  v.  Pittsburg  Plate 
Glass  Co.  213  Pa.  307,  62  Atl.  916,  5  Ann. 
Cas.  248. 

Acts  without  power. 

Where  a  person  dealt  directly  with  the 


19  J  2. 


WHITFIELD  V.  NONPARIEL  CONSOL.  COPPER  CO. 


189 


defendant  company,  and  for  the  purpose  of 
continuing  himself  in  such  office,  wrongful- 
ly and  contrary  to  certain  outstanding  con- 
tracts and  resolutions  of  th^  company,  is- 
sued certificates  for  a  large  number  of 
shares  of  the  treasury  stock,  including  a 
certificate  to  one  R.  H.  Ramsey  for  10,000 
shares  of  the  par  value  of  $10,000.  Ram- 
sey's name  was  entered  upon  the  books  of 
the  company  as  the  owner  of  the  certificate. 
After  the  stock  had  been  issued^  Rudebeck, 
who  was  owing  plaintiff  a  certain  sum  of 
money  evidenced  by  a  promissory  note  to 
which  was  attaohed  as  collateral  security 
a  certificate  for  a  certain  number  of  shares 
in  another  company,  went  to  plaintiff,  and 
made  arrangements  with  him  to  turn  over 
a  certificate  for  10,000  shares  of  the  stock 


in  the  defendant  company,  in  consideration 
of  the  surrender  of  his  note  and  the  col- 
lateral. He  then  procured  the  stock  certifi- 
cate that  had  been  formally  as  well  as 
fraudulently  issued  to  Ramsey,  which  he 
caused  Ramsey  to  indorse  in  blank,  and 
this  he  turned  over  to  plaintiff  on  August 
21,  1907.  Thereafter  the  machinations  of 
Rudebeck  becoming  known  to  those  inter- 
ested in  the  corporation,  a  suit  was  begun 
by  R.  S.  McCreery,  the  principal  stockhold- 
er, and  the  holder  of  a  contract  made  by 
the  company,  in  which  it  was  agreed  that 
no  further  stock  should  be  issued  excepting 
under  certain  conditions  for  the  cancela- 
tion of  the  shares  wrongfully  issued  by 
Rudebeck.  Rudebeck  and  Ramsey,  who  ap- 
peared  as   owners   of   the   stock   upon   the 


president  of  the  company  in  purchasing 
stock  from  him,  and  bogus  stock  was  deliv- 
ered, and  the  president  had  no  authority  to 
issue  any  stock  for  the  company,  it  was 
held  that  the  corporation  was  not  liable  to 
the  person  to  whom  the  bogus  stock  was  de- 
livered by  the  president.  Rogers  v.  South- 
ern Fiber  Co.  119  La.  714,  121  Am.  St.  Rep. 
537,  44  So.  442. 

In  Second  Nat.  Bank  v.  Curtiss,  2  App. 
Div.  608,  37  N.  Y.  Supp.  1028,  where  the 
transfer  clerk  filled  out  a  certificate  signed 
in  blank  in  favor  of  one  W.,  and  then 
forged  the  indorsement  of  W.,  and  the  ac- 
tion was  brought  against  the  representa- 
tives of  the  witness  who  witnessed  the  sig- 
nature of  W.  whereby  the  plaintiff  was  de- 
frauded, it  was  held  that  what  was  done 
by  the  transfer  clerk  in  this  case  being  a 
fraudulent  assignment,  which  was  some- 
thing that  the  company's  officers  had  no  pow- 
er to  do  in  any  case,  his  act  would  not  im- 
pose liability  upon  the  company,  and  that 
the  action  therefore  would  lie  against  the 
witness. 

In  George  Whitechurch  v.  Cavanagh 
[1902]  A.  C.  117,  85  L.  T.  N.  S.  349,  17 
Times  L.  R.  74«,  71  L.  J.  K.  B.  N.  S.  400, 
50  Week.  Rep.  218  where  a  transfer  of 
shares  as  security  had  been  executed  with- 
out the  certificates  by  one  not  owning  such 
shares,  and  across  the  transfer  the  secretary 
of  the  company  made  a  written  statement 
that  the  certificates  for  the  shares  were  in 
the  company's  office,  which  was  false.,  it  was 
held  that  the  company  was  not  estopped  to 
denv  the  statement.  It  mav  be  noted  that 
it  seems  at  least  doubtful  whether  there 
was  any  element  of  estoppel  in  the  case; 
that  is,  whether  the  plaintiff  had  lost  any- 
thing by  relying  on  the  secretary's  state- 
ment. 

Officer  acting  on  his  own  account. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Citizens'  Nat.  Bank,  56  Ohio  St.  351,  43 
L.R.A.  777,  47  N.  E.  249  (supra),  where  the 
secretary  of  the  company  sold  his  promis- 
sory note  through  bankers,  with  a  fraudu- 
lent certificate  in  his  own  name  as  col- 
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lateral,  it  was  held  that  the  fact  that  the 
certificate  was  in  the  secretary's  name  was 
not  a  suspicious  circumstance. 

In  American  Exch.  Nat.  Bank  v.  Wood- 
lawn  Cemetery,  120  App.  Div.  119,  105  N. 
Y.  Supp.  305,  where  the  officers  of  a  ceme- 
tery which  had  no  stock,  but  issued  cer- 
tificates for  shares  or  interests  left  with  the 
manager  or  comptroller  blank  certificates 
signed  by  them,  and  he  filled  out  in  his 
own  name  certain  of  these  certificates,  and, 
with  them  as  security,  obtained  a  loan 
from  the  plaintiff,  it  was  held  that  the 
cemetery  company  was  liable  to  the  plain- 
tiff for  damages  which  it  had  suffered 
through  the  falsity  of  the  certificates,  they 
constituting  an  overissue. 

So,  a  banking  company  was  held  liable  to 
one  who  lent  money  to  its  cashier  on  a  cer- 
tificate of  stock  fraudulently  filled  out  by 
him  in  his  own  name  above  the  president's 
signature,  and  fraudulently  signed  by  him 
as  cashier.  Havens  v.  Bank  of  Tarboro, 
132  N.  C.  214,  95  Am.  St.  Rep.  627,  43  S. 
E.  639. 

But  in  Lucile  Dreyfus  Min.  Co.  v.  Wil- 
lard,  46  Wash.  345,  89  Pac.  935,  the  con- 
trary was  held  as  to  one  lending  money  to 
the  secretary  of  a  company  on  a  fraudulent 
and  forged  certificate  in  his  own  name,  and 
also  as  to  one  purchasing  such  a  certificate 
from  such  secretary. 

And  it  is  similarly  held  in  WniTEinEU) 
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Miscellaneous. 

In  Foushee  v.  Snyder,  21  Ky.  L.  Rep. 
1410,  54  S.  W.  730,  where  the  plaintiff  al- 
leged that  he  was  induced  to  buy  stock  on 
the  supposition  that  it  was  valid  stock, 
whereas  it  was  fraudulently  issued  for 
nothing  at  all  to  the  person  from  whom  he 
bought  it,  it  w^as  held  that  as  between  him 
and  the  company,  he  being  a  bona  fide  pur- 
chaser, the  stock  was  good  and  therefore 
he  had  no  cause  of  action  against  the  sell- 
ers. 

In  Houston  F.  &  M.  Ins.  Co.  v.  Swain,  — 
Tex.  Civ.  App.  — ,  114  S.  W.  140,  the  doc- 
trine  is   recognized   that   where   an   officer 
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books  of  the  company,  were  made  parties  to 
the  suit.  Neither  McCreery  nor  the  com- 
pany had  any  notice  or  knowledge  of  the 
claims  of  the  plaintiflf  or  his  alleged  own- 
ership. The  court  entered  a  decree,  direct- 
ing that  stock  so  issued  by  Rudebeck,  in- 
cluding the  Ramsey  certificate,  be  can- 
celed. Some  few  months  thereafter  plain- 
tiff presented  his  certificate,  and  asked  that 
it  be  transferred  on  the  books  of  the  com- 
pany. This  was  several  times  refused,  and 
he  brought  this  action  September  26,  1908. 
The  only  other  fact  that  is  material  to  a 
decision  in  this  case  is  that  it  is  provided 
on  the  face  of  the  certificate  that  it  is 
"transferable  only  on  the  books  of  the  cor- 
poration or  by  the  holder  hereof,  in  person 
or  by  attorney,  upon  the  surrender  of  this 
certificate  properly  indorsed."  The  court 
below  entered  a  judgment  that  plaintiff 
take  nothing,  and  that  the  certificate  held 
by  him  be  canceled. 


It  was  contended  in  the  court  below 
and  is  here  "that  the  rule  of  law  estab- 
lished by  the  decisions  of  the  courts  and 
by  the  application  of  just  principles  is  that 
one  who  is  the  holder  in  good  faith  and 
for  value  of  a  certificate  of  stock,'  regular 
in  form  and  issued  and  signed  by  the  of- 
ficers of  a  corporation  who  are  authorized 
to  sign  and  issue  stock  of  such  corporation 
by  its  by-laws,  is  entitled  to  be  recognized 
as  a  stockholder,  and  to  have  issued  to 
him  in  his  name  the  number  of  shares 
called  for  by  the  certificate  upon  surrender 
of  the  same  and  compliance  with  the  by- 
laws of  the  corporation  regulating  the  sur- 
render and  transfer  of  its  capital  stock; 
or  when  the  circumstances  are  such  that 
such  relief  cannot  be  had,  as  in  this  case, 
then  to  be  indemnified  by  way  of  damages, 
although  the  certificate  of  stock  held  by 
such  person  was  fraudulently  issued  by  the 
officers  of  the  corporation.     Stated  in  an- 


in  charge  of  a  corporation  assigns  stock  to 
a  fictitious  person  or  a  dummy  for  a  forged 
and  worthless  consideration,  and  procures 
the  stock  to  be  assigned  to  himself,  and 
thereafter  his  personal  representative,  hav- 
ing surrendered  the  original  certificate  and 
procured  a  new  one,  sells  the  stock  to  one 
in  good  faith  for  value,  that  such  purchaser 
would  have  good  title  as  against  the  cor- 
poration. 

In  First  Ave.  Land  Co.  v.  Parker,  111 
Wis.  1,  87  Am.  St.  Rep.  841,  86  N.  W.  604, 
it  appeared  that  the  secretary  and  presi- 
dent of  a  corporation  fraudulently  issued 
stock  to  the  secretary  and  to  another  party 
not  paid  for  at  all;  that  this  stock  found 
its  way  into  the  hands  of  innocent  pur- 
chasers, such  stock  on  its  face  purporting 
to  be  fully  paid  and  nonassessable;  that 
under  the  statute,  stocks  issued  without 
consideration  were  void;  that  the  stock  so 
issued  had  been  surrendered  by  the  bona 
fide  purchasers  to  the  corporation,  which, 
acting  by  such  president  and  secretary,  had 
issued  to  such  purchasers  new  certificates 
in  the  name  of  such  purchasers.  Under  this 
state  of  affairs  it  was  held  that  the  surety 
on  the  secretary's  bond  was  not  liable  to 
the  corporation  upon  the  original  stock, 
inasmuch  as  it  was  not  shown  that  there 
would  be  any  damage  to  the  corporation  on 
account  of  it,  the  insolvency  of  the  original 
holders  not  being  alleged.  The  court,  while 
holding  that  the  pleadings  did  not  suffi- 
ciently allege  any  other  liability,  was  of 
the  opinion  that  the  issue  of  the  new  cer- 
tificates to  the  bona  fide  holders  was  a 
declaration  that  would  bind  the  corporation 
for  damages  in  case  the  holders  of  the  new 
certificates  knew  nothing  of  the  falsity  of 
the  statements  in  them. 

In  Knox  v.  Eden  Musee  Americain  Co.  148 
N.  Y.  441,  31  L.R.A.  779,  51  Am.  St.  Rep. 
700,  42  N.  E.  988,  where  the  manager  of 
the  office  had  instructions  from  the  presi- 
dent to  cancel  surrendered  certificates,  and 
41  L.R.A.(N.S.)  . 


he  took  from  the  safe  surrendered  certifi- 
cates, and,  instead  of  canceling  them,  pro- 
cured a  loan  for  himself  and  another  upon 
them  as  security,  it  was  held  that  the 
lender  could  not  recover  of  the  company. 

See  also  on  appeal  from  a  new  trial  of 
this  case,  17  App.  Div.  366,  45  N.  Y.  Supp. 
255. 

In  Mackenzie  v.  Monarch  Life  Assur.  Co. 
45  Can.  S.  C.  232,  an  action  against  the 
company  was  discontinued  on  consideration 
that  certain  property  was  to  be  assigned 
to  its  manager,  and  he  was  to  assign  to 
the  plaintiff  in  the  former  action  certain 
shares  in  the  company,  and  it  turned  out 
that  the  certificate  for  the  shares  assigned 
by  the  manager  was  a  fabricated  one  made 
by  the  manager.  It  was  held  that  the  com- 
pany was  estopped  to  deny  the  statements 
of  the  certificate  which  was  signed  by  the 
manager  and  countersigned  by  the  vice 
president,  and  stated  that  it  was  for  fully 
paid  shares,  whereas  the  manager  had  no 
fully  paid  shares. 

In  continuance  of  the  statement  in  the 
former  note  to  the  effect  that  a  corporation 
is  liable  to  a  stockholder  whose  shares  it 
has  transferred  bv  reason  of  forged  assign- 
ments, see  the  following  cases,  where,  how- 
ever, there  was  no  fraud  on  the  part  of  the 
officers:  Chicago  Edison  Co.  v.  Fay,  164 
III.  323,  45  N.  E.  534 ;  Trimble  v.  Wollman, 
71  Mo.  App.  467;  Wiechers  v.  Central 
Trust  Co.  80  Hun,  576,  30  N.  Y.  Supp.  595; 
Pennsylvania  Co.  v.  Franklin  F.  Ins.  Co. 
181  Pa.  40,  37  L.R.A.  780,  37  Atl.  191; 
Starkey  v.  Bank  of  England  [1903]  A.  C. 
114,  72  L.  J.  Ch.  N.  S.  402,  51  Week.  Rep. 
513,  88  L.  T.  N.  S.  244,  19  Times  L.  R. 
312,  8  Com.  Cas.  142.  See  also  as  founded 
on  a  similar  theory,  Sheffield  Corp.  v.  Bar- 
clay [1905]  A.  C.  392,  74  L.  J.  K..  B.  N.  S. 
747,  69  J.  P.  385,  54  Week.  Rep.  49,  93  L. 
T.  N.  S.  83,  21  Times  L.  R.  642,  10  Com. 
Cas.  287,  12  Manson,  248,  3  L.  G.  R.  992. 

B.  B.  B. 
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other  form,  the  rule  appellant  contends 
for  is  that  when  a  certificate  of  stock  of  a 
corporation  has  been  issued  in  regular  form 
by  the  proper  officers  of  the  corporation 
acting  fraudulently,  but  within  the  appar- 
ent scope  of  their  official  powers,  the  cor- 
poration is  estopped  to  assert  that  the 
stock  is  void  as  against  a  holder  of  such 
certificate  who  has  acquired  the  same  for 
value  and  without  notice  that  the  same 
was  issued  and  put  into  circulation  by  a 
course  of  conduct  on  the  part  of  the  officers 
of  the  corporation  that  was  fraudulent  as 
to  the  latter."  But  it  does  not  follow  that 
a  recovery  can  be  had  under  the  facts  be- 
fore us  when  considered  in  the  light  of 
our  statute  governing  transfers  of  stock. 
Shares  of  stock  are  but  symbols  of  prop- 
erty. They  may  be  assigned,  but  are  not 
negotiable  instruments.  Such  certificates 
are  non-negotiable,  in  the  sense  that  a  com- 
plete transfer  of  title  good  as  against  the 
corporation  can  only  be  made  when  the 
transfer  is  made  in  accordance  with  a  gov- 
erning statute.  The  general  rule  is  that  a 
stock  certificate,  fair  on  its  face  and  issued 
by  the  officers  thereof,  is  a  continuing  af- 
firmation by  the  corporation  of  title  and 
interest  in  the  shareholder,  and,  although 
wrongfully  or  fraudulently  issued,  are, 
when  in  the  hands  of  an  innocent  purchaser 
for  value,  valid  and  binding  upon  the  com- 
pany.    10  Cyc.  590. 

This  rule  had  been  long  established  when 
the  legislature  of  this  state  passed  the  fol- 
lowing statute:  "The  stock  of  the  com- 
pany shall  be  deemed  personal  estate,  and 
shall  be  transferable  in  such  manner  as 
shall  be  prescribed  by  the  by-laws  of  the 
company;  but  no  transfer  shall  be  valid  ex- 
cept between  the  parties  thereto,  until  the 
same  shall  have  been  entered  upon  the 
books  of  the  company,  so  as  to  show  the 
names  of  the  parties,  by  and  to  whom  trans- 
ferred, the  numbers  and  designation  of  the 
shares,  and  the  date  of  the  transfer."  Rem. 
ft  Bal.  Code,  §  3693.  Therefore  we  must 
hold  that  the  statute  was  passed  not  only 
to  avoid  the  effect  of  fraudulent  assign- 
ments, but  to  relieve  the  corporation  of  the 
hardship  of  the  rule  just  stated,  as  well 
as  to  protect  it  from  liability  from  fraudu- 
lently issued  stock.  If  this  is  not  so,  no 
purpose  was  served  by  its  passage.  The 
ca»>.  of  Davies  v.  Ball)  64  Wash.  292,  116 
Pac.  833,  does  not  militate  against  our  con- 
clusion here.  In  that  case  no  question  was 
raised  as  to  the  transfer  of  the  stock  upon 
the  books  of  the  corporation.  In  fact,  it 
was  inferable  from  the  record  that  the 
transfers  of  stock  were  actually  made  by  a 
surrender  of  the  original  certificates  and  a 
reissue  to  the  various  holders.  The  stat- 
ute was  considered  \u  l^f^nff  v.  Dutch  Mil- 
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ler  Min.  &  Smelting  Co.  31  Wash.  566,  72 
Pac.  112.  The  court  there  said:  "This 
statute  was,  no  doubt,  intended  to  relieve  a 
corporation  from  any  liability  whatever 
on  account  of  the  transfer  of  any  of  its 
shares  of  stock  until  it  had  had  notice  of 
the  transfer,  and  had  entered  the  same  up- 
on the  books  of  the  company.  It,  in  effect, 
declares  that  all  transfers  of  stock  of  the 
corporation  are  invalid,  as  between  the 
company  and  the  transferee,  until  such 
transfer  shall  have  been  entered  upon  the 
books  of  the  company.  If  the  transfer  is 
invalid  as  between  such  transferee  and  the 
company,  the  transferee  certainly  cannot 
enforce  such  transfer  against  the  company. 
Until  the  transfer  is  entered  upon  the 
books  of  the  company,  there  is  no  privity 
of  contract  existing  between  the  transferee 
and  the  corporation  which  can  be  enforced 
by  one  against  the  other." 

It  is  certainly  within  the  power  of  the 
legislature  to  provide  a  time  when  the 
transfer  of  corporate  shares  shall  become  ef- 
fective as  against  the  company  issuing 
them;  and  the  statute  by  its  plain  impli- 
cation, if  not  by  its  terms,  has  saved  the 
right  of  the  corporation  to  question  the 
character  of  stock  offered  for  transfer  or 
registration.  The  Lacaff  Case  has  been 
followed  in  the  recent  case  of  Gamble  v. 
Dawson,  67  Wash.  72,  120  Pac.  1060,  so 
that  the  rule  seems  to  be  settled,  in  this 
state  at  least,  that  a  corporation,  unless 
estopped,  is  not  bound  by  a  transfer  of 
stock  issued  in  fraud  of  its  rights.  The 
case  of  Port  Townsend  Nat.  Bank  v.  Port 
Townsend  Gas  &  Fuel  Co.  6  Wash.  597, 
34  Pac.  155,  is  not  in  conflict  with  our 
present  ruling.  In  that  case  the  questions 
involved  were  wholly  between  the  stock- 
holder, his  pledgee,  and  his  creditor.  The 
rights  and  interests  of  the  company  were 
not  involved.  The  statute  here  construed 
was  passed  for  the  benefit  and  protection 
of  the  corporation  and  its  creditors  (Van 
Horn  V.  New  Western  Shingle  Co.  54  Wash. 
117,  103  Pac.  42) ;  and,  it  conclusively  ap- 
pearing that  respondent  has  not  waived  the 
benefit  of  the  statute,  it  is  entitled  to  its 
protection. 

The  agreed  statement  of  facts  raises  an- 
other issue  of  law  which  must  be  decided 
in  favor  of  the  respondent.  Admitting  the 
legal  position  assumed  by  appellant,  we 
think  the  facts  clearly  show  that  appel- 
lant dealt  with  Rudebeck,  not  as  an  agent 
of  the  corporation,  but  personally.  The  ob- 
ject of  their  negotiations  was  not  for  the 
purchase  or  sale  of  the  stock  directly  or 
indirectly,  but  the  payment  or  conserva- 
tion of  a  personal  debt.  The  ground  upon 
which  companies  are  held  under  appellant's 
contention  is  that  of  actionable  negligence. 
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In  the  case  of  Knox  9,  Eden  Musee  Ameri- 
cain  Co.  148  N.  Y.  441,  31  L.R.A.  779, 
51  Am.  St  Rep.  700,  42  N.  E.  988,  the 
court  quoted,  as  a  perspicuous  statement 
of  the  principle,  the  words  of  Blackburn, 
J.,  in  Swan  v.  North  British  Australasian 
Co.  2  Hurlst.  &  C.  181,  5  Eng.  Rul.  Cas. 
140:  "The  neglect  must  be  in  the  trans- 
action itself,  and  be  the  proximate  cause 
of  the  leading  the  party  into  that  mistake; 
and  also,  as  I  think,  that  it  must  be  the 
neglect  of  some  duty  that  is  owing  to  the 
person  led  into  that  belief,  or,  what  comes 
to  the  same  thing,  to  the  general  public, 
of  whom  the  person  is  one,  and  not  merely 
neglect  of  what  would  be  prudent  in  re- 
spect to  the  party  himself,  or  even  of  some 
duty  owing  to  third  persons,  with  whom 
those  seeking  to  set  up  the  estoppel  are 
not  privy."  In  Manhattan  L.  Ins.  Co.  v. 
Forty-Second  Street  &  G.  Street  Ferry  R. 
Co.  139  N.  Y.  146,  34  N.  E.  776,  and  64 
Hun,  635,  46  N.  Y.  S.  R.  130,  19  N.  Y. 
Supp.  90,  the  president  of  a  domestic  cor- 
poration forged  a  certificate  for  100  shares 
of  the  face  value  of  $10,000,  and  pledged 
it  as  collateral  security  for  a  personal  loan. 
In  a  suit  to  recover,  although  it  was  held 
that  the  party  forging  the  stock  wa«  not 
the  president  of  the  company  in  1881,  the 
date  imposed  on  the  certificate,  the  court 
recognized  the  general  principle,  saying: 
"But,  without  determining  what  are  the 
duties  of  the  officers  of  a  corporation,  when 
called  upon  to  respond  to  the  inquiries  of 
intending  purchasers  of  the  stock,  there  is 
a  sufficient  reason  why  the  plaintiff  cannot 
avail  himself  of  the  representations  of  Al- 
len in  regard  to  the  genuineness  of  this 
certificate.  They  were  made  in  a  private 
and  personal  transaction,  undertaken  for 
his  individual  benefit,  and  so  understood 
by  the  plaintiff.  The  plaintiff  knew  that 
Allen,  in  the  negotiation  of  the  loan,  was 
not  acting  as  the  officer  or  agent  of  the 
defendant,  or  in  its  behalf,  and  that  his 
personal  Interest  in  the  transaction  might 
lead  him  to  betray  his  principal.  It  is  an 
old  doctrine,  from  which  there  has  never 
been  any  departure,  that  an  agent  cannot 
bind  his  principal,  even  in  matters  touch- 
ing his  agency,  where  he  is  known  to  be 
acting  for  himself,  or  to  have  an  adverse 
interest.  .  .  .  The  plaintiff  in  such  a 
case  assumes  the  risk  of  the  agent's  dis- 
loyalty to  his  trust,  and  has  no  occaaion 
for  surprise  when  he  discovers  that  the 
agent  has  served  himself  more  faithfully 
than  his  principal."  In  Moores  v.  Citi- 
zens* Nat.  Bank,  111  U.  S.  156,  28  L.  ed. 
385,  4  Sup.  Ct.  Rep.  345,  A  loaned  money 
to  B  for  his  own  use  and  as  security  for 
its  repayment,  and,  on  his  false  represen- 
tation that  he  owned  and  had  transferred 
41  L.R.A.(N.S.) 


to  A  a  certificate  of  stock  to  an  equal 
amount  in  a  national  bank  of  which  B  was 
cashier,  received  from  him  such  certificate 
written  by  him  on  one  of  the  printe^^  forms 
which  the  president  had  sii'^ned  and  left 
with  him  to  be  used  if  needed  in  the  presi- 
dent's absence,  and  certifying  that  A  was 
the  owner  of  that  amount  of  stock  "trans- 
ferable only  on  the  books  of  the  bank  on 
the  surrender  of  this  certificate.''  B  did 
not  surrender  any  certificate  to  the  bank, 
or  make  any  transfer  to  A  upon  its  books, 
never  repaid  the  money  loaned,  and  was 
insolvent.  The  bank  never  ratified  or  re- 
ceived any  benefit  from  the  transaction. 
It  was  contended  there  as  here  that  "the 
defendant  is  estopped  to  deny,  as  against 
a  bona  fide  purchaser  for  value,  the  va- 
lidity of  such  a  certificate,  if  it  was  not 
an  overissue;  and,  if  it  was  an  overissue, 
the  defendant  is  responsible  for  the  loss  sus- 
tained by  such  a  bona  fide  purchaser  for 
value."  After  reviewing  the  authorities, 
it  was  held  that  "there  is  no  precedent  for 
holding  that  the  plaintiff,  having  dealt 
with  the  cashier  individually  and  lent  mon- 
ey to  him  for  his  private  use,  and  received 
from  him  a  certificate  in  her  own  name, 
which  stated  that  shares  were  transferable 

• 

only  on  the  books  of  the  bank  and  on  sur- 
render of  former  certificates,  and  no  certifi- 
cate having  been  surrendered  by  him  or 
by  her,  and  there  being  no  evidence  of  the 
bank  having  ratified  or  received  any  benefit 
from  the  transaction,  can  recover  from  the 
bank  the  vi^lue  of  the  certificate  delivered 
to  her  by  its  cashier."  See  also  Wright's 
Appeal,  99  Pa.  425.  Reference  to  these  au- 
thorities will  show  that  it  is  well  settled 
that  one  who  deals  with  an  apparent  agent 
with  reference  to  his  private  affairs  cannot 
hold  a  company  to  an  estoppel,  but  must 
look  to  one  who  has  wronged  him,  for  his 
debt  is  not  thereby  discharged,  but  con- 
tinues. 

We  take  it  from  the  judgment  of  the 
court  that  he  also  held  that  plaintiff  was 
bound  by  the  judgment  in  the  McCreery 
suit;  and  on  principle  it  should  be  so. 
Those  interested  in  the  company  acted 
promptly  when  the  fraud  of  Rudebeck  was 
discovered.  They  brought  suit  against  all 
those  who  appeared  to  be  the  owners  of 
the  stock.  It  is  one  of  the  objects  of  the 
statute  providing  for  transfer  of  stock  on 
the  books  of  the  company  that  it  may  know 
its  own  shareholders,  and,  if  a  suit  is  be- 
gun and  the  apparent  shareholder  be  made 
a  party,  the  suit  should  be  binding  upon 
all  daiming  an  interest  in  the  shares  where 
they  have,  as  plaintiff  in  this  case  did,  al- 
lowed seveial  months  to  lapse  before  as- 
serting any  right  to  have  the  stock  trans- 
ififXei.     The   rule   is   old   and   well   estab- 
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lished  that,  where  a  party  brings  an  action 
againBt  the  record  owner  of  property  and 
there  be  no  evidence  of  possession  in  any- 
one, other  than  as  shown  by  the  record, 
the  holder  of  an  outstanding  deed  or  other 
muniment  of  title  is  bound  by  the  judg- 
ment. 

The  judgment  of  the  lower  court  is  af- 
firmed* 

Dunbar,  Ch.  J.,  and  Parker  and  Crow, 
JJ.,  concur. 

Gose,  J.,  dissenting: 

I  do  not  think  the  statute  was  intended 
to  shield  this  corporation  against  the  fraud 
of  its  officers.  For  this  reason  and  on  the 
authority  of  Davies  v.  Ball,  64  Wash.  292, 
116  Pac.  833,  I  dissent  from  the  view  ex- 
preaa^d  by  the  majority. 


KKNTUCKT  COURT  OF  APPEAIiS. 

ASBUBY  SMITH'S   ADMINISTRATOB, 

V. 

CINCINNATI,  NEW  ORLEANS,  &  TEX- 
AS PACIFIC  BAILWAY  COMPANY  et 
aL 

(146  Ky.  668,  142  S.  W.  1047.) 

Railroad    —    negligence    —    excessive 
speed  of  train. 

1.  It  is  negligence  to  run  a  train  40  or 
45  miles  an  hour  through  an  incorporated 
town,  past  a  station,  and  across  paths, 
where  the  presence  of  persons  on  the  track 
may  reasonably  be  anticipated. 


Negligence  —  deaf  person  —  attempt  to 

cross   railroad   track. 

2.  A  deaf  person  who  attempts  to  cross 
a  railroad  track  where  the  presence  of 
trains  may  reasonably  be  anticipated,  with- 
out looking  to  see  if  one  is  approaching,  is 
guilty  of  negligence  which  will  absolve  the 
railroad  company  from  liability  for  his 
death  in  case  he  steps  in  front  of  a  train 
and  is  killed,  although  it  was  also  negligent 
in  the  running  of  the'train. 

(February  2,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Boyle  County  in 
defendants'  fayor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by 
defendants'  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Harding  and  B.  F. 
Proctor  for  appellant. 

Messrs.  Cliarles  H.  Rodes,  George  £2. 
Stone,  and  John  Galvin  for  appellees. 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Asbury  Smith  was  struck  and  killed  on 
December  21,  1907,  by  a  traiii  operated  by 
the  Cincinnati,  New  Orleans,  &  Texas  Pa- 
cific Railway  Company.  Charging  that 
his  death  was  due  to  the  negligence  of  the 
railway  company  and  its  conductor,  Thomas 
Quinlan,  and  itis  engineer,  John  Knosk,  his 
administrator  brought  this  action  to  re- 
cover damages.  Upon  motion  of  the  de- 
fendants at  the  conclusion  of  all  the  evi- 
dence, the  court  peremptorily  instructed 
the  jury  to  find  for  them.     Judgment  was 


Note,  —  Defective  hearing  of  person  <n- 
jured  as  hearing  upon  contributory 
negligence. 

As  to  care  required  of  one  of  defective 
ffieht  in  using  streets,  see  note  to  Flynn  v. 
Pittsburgh  R.  Co.  39  L.R.A.(N.S.)  1055. 

This  note  does  not  include  cases  where  a 
person's  hearing  has  been  temporarily  di- 
minished bv  covering  the  ears,  such  as  Chi- 
cago k  R.  I.  R.  Co.  V.  Still,  19  111.  499,  71 
Am.  Dec.  236. 

In  Smith's  Admb.  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  the  reader  will  see  that  in 
a  jurisdiction  where  the  stop,  look,  and  lis- 
ten rule  does  not  apply,  it  was  nevertheless 
held  that  a  deaf  mute  who  goes  upon  a  busy 
railroad  crossing  must  look,  and  that  if  he 
does  not  look,  he  will  be  guilty  of  con- 
tributory negligence  in  a  case  where,  if 
he  had  looked,  he  would  have  seen  the  train 
and  escaped  the  injury. 

What  is  the  "care  of  an  ordinarily  care- 
ful and  prudent  person,"  which  must  be 
observed  by  one  whose  hearing  is  defective, 
in  order  to  escape  the  charge  of  contribu- 
tory negligence? 
41  L.R.A.(N.S.) 


In  some  cases  it  has  been  held  that  the 
test  is  the  care  of  the  ordinarily  careful 
and  prudent  person  having  a  like  defect 
in  hearing. 

Thus,  in  Cleveland,  C.  ft  C.  R.  Co.  v. 
Terry,  8  Ohio  St.  570,  where  a  woman  par- 
tially deaf,  her  head  covered  with  a  hood, 
and  her  face  with  a  veil  partially  obscuring 
her  sight,  was  injured  at  a  railway  cross- 
ing by  a  train,  the  court  said:  "The  ques- 
tion to  be  solved  by  the  court  and  jury  may 
be  stated  thus:  Would  persons  of  ordinary 
prudence  and  caps^city,  partially  deaf,  but 
conscious  of  that  infirmity,  and  with  her 
head  so  muffled  as  to  prevent  her  seeing 
with  accuracy,  attempt  to  cross  the  track 
at  the  time  and  under  the  circumstances 
when  she  made  the  attempt?  Her  partial 
deafness,  and  the  fact,  if  true,  that  her 
head  was  so  muffled  with  a  veil  as  to  pre- 
vent her  seeing  with  distinctness,  are  as 
much  part  of  the  circumstances  under 
which  the  attempt  was  made,  as  the  time 
when  it  was  attempted  and  the  fact  that 
the  up  train  was  then  momentarilv  expect- 
ed." 

So,  in  Fenneman  v.  Holden,  75  Md.  1,  22 
13 
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entered  accordingly,  and  the  administrator 
appeals. 

The  intestate  was  twenty-six  years  of  age, 
and  a  deaf  mute.  He  was  a  student  at  the 
Kentucky  School  for  the  Deaf,  at  Danville. 
On  the  day  of  the  accident,  he  boarded  ap- 
pellee's midday  train  at  Danville  for  the 
purpose  of  going  to  Junction  City  and  there 
taking  passage  via  t)xe  Louisville  &  Nash- 
ville Railroad  for  his  home  in  Bowling 
Green,  Kentucky.  Junction  City  is  a  town 
of  about  900  inhabitants,  and,  being  the 
junction  of  the  Cincinnati,  New  Orleans,  & 
Texas  Pacific  Railway  and  the  Louisville 
&  Nashville  Railroad,  a  large  number  of 
trains  pass  there  daily.  These  two  roads 
cross  each  other  at  right  angles ;  the  former 
running  north   and   south,   and   the   latter 


.running  east  and  west.  Both  roads  use  the 
same  depot,  which  is  situated  in  the  north- 
east angle  of  the  two  roads.  In  the  north- 
west angle  is  the  signal  tower,  a  two-story 
building  about  15  feet  and  3  inches  wide. 
From  the  east  side  of  the  tower  to  the 
west  rail  of  the  Cincinnati,  New  Orleans,  & 
Texas  Pacific  track  the  distance  is  16  feet. 
In  the  southeast  angle  of  the  tracks  is  the 
Tribble  House,  a  hotel,  and  in  the  south- 
west angle  is  the  McCullom  House,  another 
hotel.  The  west  side  of  the  McCullom 
House  is  several  feet  west  of  the  tower. 
There  is  a  well-defined  pathway  leading 
from  the  McCullom  House  along  the  side 
of  the  Louisville  &  Nashville  track  and 
across  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  track  to  the  depot,  which  is  situat- 


Atl.  1049,  where  the  plaintiff  was  injured 
by  a  wagon  while  crossing  the  street,  the 
court,  in  approving  an  instruction  to  the 
effect  that  if  the  plaintiff  was  deaf  or  "hard 
of  hearing,"  this  infirmity  cast  on  him  the 
duty  of  being  more  careful  in  keeping  a 
proper  lookout  for  passing  vehicles,  said: 
'The  rule  does  not  impose  on  persons  more 
than  ordinary  care;  'but  the  standard  of 
such  care  is  fixed  by  that  which  prevails 
with  ordinary  men  of  their  class.*" 

In  Atlanta  Consol.  Street  R.  Co.  v.  Bates, 
103  Ga.  333,  30  S.  £.  41,  where  the  plaintiff, 
who  was  partially  deaf,  got  off  a  street  car 
of  the  defendant  railway  and  was  struck  by 
a  car  on  the  parallel  track  of  the  same  rail- 
way, going  in  the  other  direction,  the  court, 
in  affirming  a  judgment  for  the  plaintiff, 
said:  "Complaint  was  made  of  tlie  charge 
.  .  .  'because  it  left  the  jury  to  infer 
that,  although  they  might  believe  from  the 
evidence  that  the  plaintiff  was  deaf,  he  was 
still  required  to  use  no  more  care  than  the 
ordinarily  prudent  man  who  could  hear.* 
We  do  not  think  the  ¥rords  of  the  charge 
complained  of  susceptible  of  such  a  con- 
struction. .  .  .  The  instruction  was  to 
the  effect  that  plaintiff^s  .deafness  could  not 
lessen  the  degree  of  care  required;  that,  not- 
withstanding this  defect,  he  should  exercise 
the  same  caution  'which  every  prudent  man 
would  exercise  under  the  same  or  similar 
circumstances.'  This  did  not  imply  that  he 
was  required  to  exercise  only  that  care 
which  a  prudent  man  who  could  hear  would 
use,  byt  which  a  prudent  man  in  the  same 
condition  as  to  the  impairment  of  his  hear- 
ing would  exercise." 

But  on  the  other  hand,  it  has  been  held 
that  the  test  for  all  sane  adults  must  be 
the  same,  viz.,  "ordinary  care."  In  Toledo,  P. 
&  W.  R.  Co.  V.  Hammett,  220  111.  9,  77  N. 
E.  72,  6  Ann.  Cas.  73,  where  the  defendant 
had  asked  the  court  to  instruct  the  jury 
that  the  care  required  of  the  plaintiff,  who 
was  injured  at  a  railway  crossing  in  a  city, 
was  that  of  an  ordinarily  careful  and  pru- 
dent person  in  possession  of  all  his  senses, 
and  that  if  he  was  old  or  hard  of  hearinp:, 
that  did  not  relieve  him  from  the  duty  to 
exercise  this  full  degree  of  care,  and  that 
41  L.R.A.(N.S.) 


any  defect  in  hearing  required  of  him  tho 
greater  use  of  his  other  senses  to  discover 
whether  the  car  was  approaching,  the  trial 
court  modified  the  instructions,  and  in- 
structed the  jury  that,  "if  you  believe  the 
plaintiff  was  old  or  his  hearing  defective, 
yet  that  would  not  excuse  him  from  the 
obligation  to  exercise  due  care.  He  was 
bound  to  exercise  that  degree  of  care  that 
an  ordinarily  prudent  person  whose  hearing 
was  so  defective  should  have  exercised  un- 
der the  circumstances  shown  in  evidence." 
The  appellate  court,  in  holding  this  to  be 
error,  said:  "The  degree  or  kind  of  care  re- 
quired to  be  used  must  be  the  same  in  the 
case  of  all  adult  persons  in  possession  of 
their  natural  faculties, — ^that  is,  that  it 
shall  be  reasonable  and  ordinary  care.  It 
cannot  rest  upon  a  sliding  scale,  depending 
upon  the  acuteness  of  or  defects  in  the 
senses  of  sight,  hearing,  or  feeling.  When 
one  places  himself  in  a  position  requiring 
the  exercise  of  care  for  his  own  safety,  and 
is  conscious  that  one  of  the  senses  desijorned 
by  nature  for  his  protection  is  dulled  by 
age,  disease,  or  from  other  cause,  he  must 
be  more  vigilant  in  the  use  of  the  remain- 
ing senses  to  supply  the  defect  and  protect 
himself.  With  and  in  view  of  his  infirmity, 
he  must  use  due  and  reasonable  care  for 
his  own  safety.  .  .  .  Sight  and  hearing 
are  the  senses  most  relied  upon  in  situa- 
tions of  danger.  The  loss  of  either  does  not 
warrant  the  unfortunate  victim  in  assuming 
that  the  affairs  and  business  of  the  commu- 
nity must  be  regulated  and  conducted  vviMi 
a  special  regard  for  his  condition,  but  upon 
him  falls  the  additional  burden.  To  hold 
otherwise  would  be  to  cast  upon  society 
and  business  the  burdens,  or  a  material 
part  thereof,  of  the  misfortunes  of  the  in- 
dividual." 

It  is  interesting  to  see  that  the  forego- 
ing cases  which  hold  the  deaf  man  to  the 
care  of  the  ordinarily  careful  and  prudent 
deaf  man  seem  to  go  on  the  theory  that  this 
is  a  higher  degree  of  care  than  that  of  tho 
ordinarily  careful  and  prudent  normal  man 
(which  may  well  he  doubted),  and  that  the 
Illinois  case,  in  holding  the  deaf  man  to  the 
same  care  as  that  required  of  the  normal 
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ed  in  the  northeast  angle  of  the  two  roads. 
In  proceeding  from  the  McCullom  House 
along  the  pathway,  there  is  nothing  to  ob- 
struct the  view  of  a  train  approaching  from 
the  north  on  the  Cincinnati,  New  Orleans, 
k  Texas  Pacific  Railway,  until  the  tower 
is  reached.  Then  the  view  is  obstructed  for 
the  space  of  15  feet  and  3  inches.  When 
the  tower  is  passed,  the  view  of  the  track 
is  unobstructed^  and  an  approaching  train 
may  be  seen  for  a  distance  of  several  hun- 
dred feet. 

The  intestate  reached  Junction  City  short- 
ly after  11  o'clock  A.  M.  He  got  oflf  the 
train  at  the  depot,  and  proceeded  to  the 
McCullom  House  to  get  something  to  eat. 
After  procuring  a  ham  sandwich,  he  came 
out  of  the  hotel,  and  walked  north  across 


the  Louisville  &  Nasliville  track  for  a  dis- 
tance of  30  feet.  He  then  turned  to  the 
east,  and,  taking  the  footpath,  proceeded 
in  tiie  direction  of  the  Cincinnati,  New  Or- 
leans, &  Texas  Pacific  track.  While  cross- 
ing this  track,  he  was  struck  by  fast»  south- 
bound passenger  train  No.  1.  All  the  wit- 
nesses testify  that  the  whistle  of  the  engine 
on  this  train  was  blown  for  the  station. 
It  was  also  blown  for  the  board.  The  train 
was  not  required  to  stop  at  the  crossing; 
as  the  crossing  was  equipped  with  a  derail- 
ing switch.  The  whistle  also  blew  for  the 
Shelby  street  crossing,  and,  when  the  in- 
testate was  about  to  step  or  leap  on  the 
track  in  front  of  the  approaching  train,  the 
danger  or  distress  signal  was  sounded.  The 
train   had   whistled   for   the   station   while 


man,  considers  the  latter  a  higher  degree 
of  care  than  that  of  the  ordinarily  careful 
and  prudent  deaf  man. 

If  we  go  to  the  cases  where  it  is  said 
that  greater  care  and  caution  are  required 
of  the  deaf  man  than  of  one  in  full  posses- 
sion of  all  his  senses,  we  will  find  that 
in  general  this  expression  was  used  where 
the  deaf  man  man  knowingly  placed  him- 
self in  a  dangerous  position.  And  all  will 
agree  that  "the  less  ability  one  has  to  dis- 
cover approaching  danger,  the  more  careful 
he  should  be  in  going  within  its  reach." 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ryon,  80 
Tex.  69,  15  S.  W.  688. 

But  it  would  seem  to  be  clear  that  there 
is  no  legal  principle  which  requires  a  deaf 
man  or  a  blind  man  to  use  against  injuries 
the  same  weight  of  defensive  armor  that 
may  be  required  of  one  who  possesses  those 
senses  in  full.  Such  a  principle  would 
make  it  negligent  for  the  blind  and  the  deaf 
to  go  upon  the  street.  If  it  be  stated  that 
this  imposes  upon  the  defendant  a  liability 
in  injuring  a  deaf  man  which  does  not  ex- 
ist in  injuring  one  in  possession  of  his 
senses,  the  statement  would  show  that  de- 
fendants fail'  to  remember  that  it  is  not 
through  any  meri<f  of  theirs  that  contribu- 
tory negligence  gives  them  a  fortuitous  es- 
cape from  legal  liability  for  their  negli- 
gence. 

Probably  nothing  is  to  be  gained  by  at- 
tempting to  define  the  care  due  from  the 
deaf  more  precisely  than  to  say  that  it  is 
that  of  the  ordinarily  careful  and  prudent 
person  under  all  the  circumstances,  and 
that  the  deafness  in  many  cases  is  one  of 
the  important  circumstances  bearing  upon 
his  conduct,  and  is  no  excuse  for  contribu- 
tory ne^li^ence.  In  the  endless  shifting  of 
circumstances,  it  is  useless  to  attempt  to 
narrow  general  rules.  For  example,  it  is 
a  general  rule  and  a  legal  truth  that,  as 
just  stated,  deafness  is  no  excuse  for  con- 
tributory negligence.  It  may  be  an  appli- 
cation of  this  rule  in  a  particular  case 
that  "deafness  imposes  greater  vigilance 
upon  sight.'*  but  the  latter  is  not  a  legal 
rule,  and  circumstances  where  i^  would  b® 
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contrary  to  the  truth  are  of  frequent  occur- 
rence. 

Deafness  as  imposing  greater  vigilance  upon 

sight. 

The  cases  where  it  is  laid  down  that 
deafness  imposes  greater  vigilance  upon 
sight  are  in  general  those  in  which  the 
deaf  person  loiowingly  enters  a  field  of 
danger  where  sight  is  particularly  impor- 
tant for  his  protection;  as  has  just  been 
said,  it  is  npt  properly  to  be  regarded  aa 
a  legal  rule,  although  it  may  be  true  in 
the  particular  case. 

Probably  it  was  this  which  was  intended 
in  the  crossing  case  of  Osteen  v.  Southern  R. 
Co.  76  S.  C.  368,  67  8.  E.  196,  although  it 
seems  that  under  the  local  statute  negli- 
gence on  the  part  of  the  person  injured 
would  not  have  prevented  a  recovery  in 
that  case  unless  it  was  "gross."  It  there 
appears  that  the  court,  on  being  requested 
to  charge  the  jury,  "If  you  find  from  the 
evidence  that  the  deceased  was  hard  of 
hearing,  or  deaf,  then  I  charge  you  that  he 
was  required,  under  the  law,  to  be  more 
vigilant  in  the  use  of  his  eyes,"  modified 
the  charge  as  follows:  "If  due  care  re- 
quired him  to  do  so.  That  is  all  he  is  re- 
quired to  exercise— due  care,  and  what- 
ever that  required  him  to  do,  he  is  bound 
to  do."  And  the  appellate  court,  in  af- 
firming a  judgment  for  the  plaintiff,  said: 
"The  modification  of  the  request  simply 
allowed  the  jury  to  say  whether  the  de- 
ceased exercised  due  care  in  his  vigilance, 
and  in  this  we  fail  to  discover  any  error." 

It  was,  indeed,  apparently  true  that  deaf- 
ness did  impose  a  gp*eater  vigilance  upon 
sight  in  most  of  the  crossing  cases  cited 
infra.  Among  these,  as  may  be  seen,  this 
is  particularly  emphasized  in  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Pounds;  Snow  v.  Indiana- 
olis  &  E.  R.  Co.;  Tierney  v.  Chicago  &  N. 
kV.  R.  Co.;  Louisville  &*N.  R.  Co.  v.  Mc- 
Combs;  Hummer  v.  Louisville  &  N.  R.  Co.; 
Mobile  &  0.  R.  Co.  v.  Stroud;  Purl  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.;  Schmidt  v.  Mis- 
souri P.  R.  Co.;   Galveston^  H,  ^  S.  A.  R. 
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the  intestate  was  in  the  hotel.  The  other 
signals  were  given  after  he  came  out.  As 
he  proceeded  north,  the  train  was  in  view. 
As  he  proceeded  east,  it  was  also  in  view  ex- 
cept for  the  time  he  was  behind  the  tower. 
As  the  train  approached,  the  bell  was  being 
rung,  and  the  engineer  was  at  his  post  of 
duty.  The  footpath  between  the  hotel  and 
the  depot  was  traveled  daily  by  a  large 
number  of  persons,  including  passengers. 
Junction  City  is  an  incorporated  town. 
There  was  sufficient  evidence  to  show  that 
the  place  was  one  where  the  presence  of 
persons  crossing  the  track  might  have  been 
reasonably  anticipated.  The  train  was  run- 
ning at  about  40  to  45  miles  an  hour.  It 
was  a  through  train,  and  did  not  stop  at 
the  station.    When  the  intestate  approached 


the  track  at  right  angles,  he  was  looking 
east,  and  did  not  turn  his  eyes  toward  the 
approaching  train,  which  was  within  a  few 
feet  of  him.  Two  or  three  persons  attempt- 
ed to  attract  his  attention  to  the  approach- 
ing train  by  making  motions  and  -calling  to 
him.  One  person  present  attempted  to 
catch  him  just  as  he  went  upon  the  track. 
According  to  some  of  the  witnesses,  he 
stepped  upon  the  track  and  was  struck  by 
the  train  just  before  he  got  across.  Accord- 
ing to  other  witnesses,  he  leaped  into  the 
middle  of  the  track,  and  was  just  in  the 
act  of  making  a  second  leap  when  he  was 
struck.  When  he  attempted  to  cross,  the 
train  was  right  on  him. 

As  the  engineer  had  the  right  to  assume 
that  the  intestate  would  heed  the  warning 


Co.  V.  Ryon;  International  &  G.  N.  Co.  v. 
Garcia;  Thompson  v.  Salt  Lake  Rapid 
Transit  Co.;  Phillips  v.  Detroit,  G.  H. 
&  M.  R.  Co. 

So,  also,  the  street  railway  cases,  infra, 
of  Ft.  Smith  Light  &  Traction  Co.  v. 
Barnes;  Beem  v.  Tama  &  T.  Electric  R. 
&  Light  Co.;  Hall  v.  West  End  Street  R. 
Co.;  Adams  v.  Boston  &  N.  Street  R.  Co.; 
Lyons  v.  Hay  Cities  Consol.  R.  Co.;  and 
Portsmouth  JStreet  R.  Co.  v.  Peed. 

The  same  thing  was  also  asserted  in 
Fenneman  v.  Hoi  den,  infra,  where  the 
plaintiiF  wa«  run  over  by  a  wagon. 

The  deaf  at  railway  crossings — general  duty 

of  care. 

The  reader  will  see  that  in  manv  of  the 
cases  the  deaf  person  who  is  injured  at  a 
railway  crossing  acts  in  the  same  way  as 
the  man  of  good  hearing  who  is  so  in- 
jured often  acts,  that  is  to  say,  with  entire 
heedlessness  or  forgetfulness  of  the  danger, 
so  that  his  iniirmiiy  often  bears  little  or 
no  relation  to  the  result.  Clearly,  when 
the  danger  is  known,  if  the  normal  man 
must  look  and  listen,  the  deaf  man  must  at 
least  look. 

A  person  of  defective  hearing  injured  or 
killed  at  a  crossing  has  been  held  guilty  of 
contributory  negligence 

— ^where,  being  partially  deaf,  but  able  it 
seems  to  hear  noises,  he  did  not  look  for 
the  approach  of  the  train.  Williams  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  139  Iowa,  562,  117 
N.  W.  958; 

— where,  walking  against  the  wind  and 
rain  in  open  daylight  and  being  quite  deaf, 
he  was  killed  in  attempting  to  cross  a  spur 
track  of  the  defendant  company,  apparently 
never  stopping  to  look  or  he  must  have 
seen  the  train.  Hacknev  v.  Illinois  C.  R. 
Co.  —  Miss.  — ,  33  So.  723; 

— where,  being  defective  in  hearing,  he 
walked  upon  a  private  railway  crossing 
without  stopping  to  look  or  listen  (but 
here  there  was  no  negligence  on  the  part 
of  the  railroad  company).  Johnson  v. 
Louisville  &  N.  R.  Co.  91  Ky.  651,  26  S. 
W.  754. 
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In  Birmingham  R.  &  Electric  Co.  v. 
Bowers,  110  Ala.  328,  20  So.  345,  where  the 
plaintiff  had  judgment  against  the  rail- 
road on  account  of  wantonly  injuring  and 
killing  her  intestate,  the  appellate  court  re- 
versed the  judgment  on  the  ground  that 
there  was  no  evidence  of  wanton  or  wilful 
injury,  and  stated  that,  as  far  as  the  count 
in  negligence  was  concerned,  the  plea  of 
contributory  negligence  was  fully  sustained. 
It  appeared  that  the  deceased  attempted  to 
cross  the  railway  at  a  path  'used  by  the 
people  in  the  community  as  a  convenience, 
not  a  public  crossing;  that  he  was  deaf; 
that  it  was  10  o'clock  in  the  morning,  with 
nothing  to  obstruct  his  view  of  the  engine, 
which  was  running  between  15  and  18  miles 
an  hour;  and  that  he  continued  forward 
without  looking,  and  as  he  stepped  upon 
the  first  rail  was  struck  by  the  engine. 

In  Illinois  C.  R.  Co.  v.  Buckner,  28  111. 
299,  81  Am.  Dec.  282,  the  court,  in  re- 
versing a  judgment  for  a  partially  deaf 
man  injured  while  endeavoring  to  drive  his 
horse  across  the  railroad  trade,  said:  "It 
is  not  controverted  that  the  plaintiff  ap- 
proached the  crossing  from  the  west  in  such 
a  position  that  he  could  see  the  train  for 
a  considerable  distance  li  he  had  looked,  and 
could  have  heard  it  for  near  half  a  mile, 
according  to  the  testimony  of  his  own  wit- 
nesses, if  he  had  possessed  the  faculty  of 
hearing  in  an  ordinary  degree.*' 

Where  a  negro  deaf  mute  who  spent  much 
of  his  time  around  a  railroad  station,  and 
was  thoroughly  familiar  with  the  schedule 
of  the  trains,  stepped  out  from  behind  a  box 
car  without  looking,  and  was  run  over  by  a 
fast  express,  it  was  held  that  he  was  guilty 
of  contributory  negligence  and  should  have 
been  nonsuited.  Mitchell  v.  Seaboard  Air 
Line  R.  Co.  153  N.  C.  116.  68  S.  E.  1069. 

In  Central  R.  Co.  v.  Feller,  84  Pa.  226, 
where  a  man  partially  deaf,  familiar  with 
the  crossing,  drove  past  the  place  from 
which  he  could  see  for  a  considerable  dis- 
tance dow-n  the  track  to  a  place  where  his 
view  was  blocked,  and  then  stood  up  in  the 
wagon  and  looked  apparently  first  one  way 
and  then  the  other,  and  then  drove  upon 
the  crossing  and  was  killed  by  a  train,  it 
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of  the  approaching  train  and  keep  out  of 
its  way,  it  was  not  incumbent  on  him  to 
stop  the  train  until  it  became  reasonably 
apparent  that  the  intestate  was  oblivious  of 
the  danger.  This  did  not  appear  until  after 
the  intestate  emerged  from  behind  the 
tower,  and  attempted  to  cross  the  track. 
It  is  therefore  manifest  that  intestate's 
peril  could  not  have  been  sooner  discovered, 
and  that  no  power  on  earth  could  have 
stopped  the  train,  after  his  peril  was  dis- 
covered, in  time  to  avoid  the  injury.  That 
being  true,  and  the  evidence  further  show- 
ing that  a  lookout  was  kept,  and  that  rea- 
sonable warning  of  the  approach  of  the 
train  was  given,  it  follows  that  the  only 
negligence  with  which  appellee  may  be  just- 
ly  charged  is   the   excessive   speed   of   the 

was  held  that  the  decedent,  bein?  aware  of 
his  defects,  had  a  greater  reason  for  caution 
in  advancing;  and  that  it  was  error  for 
the  jury  to  find  for  the  plaintiff. 

In  Ormsbee  v.  Boston  &  P.  R.  Corp.  14 
R.  I.  102,  51  Am.  Rep.  354,  the  plaintiff's 
intestate,  a  deaf  mute,  as  a  train  was  mak- 
ing a  "flying  switch,"  the  engine  having 
passed  the  crossing  towards  the  south,  and 
then  backed  towards  it  on  another  track, 
walked  to  and  upon  the  track,  "bent  for- 
ward as  an  old  man  would  walk,  with  his 
head  bowed  down,  looking  toward  the  en- 
gine," and,  without  looking  to  the  north, 
whence  the  cars  were  approaching,  he  was 
struck  by  the  forward  car.  There  was  an 
unobstructed  view  of  the  tracks  in  both 
directions  for  a  long  distance,  and  it  was 
held  that  it  was  error  to  leave  it  to  the 
jury  "to  say  whether  the  diversion  of  his 
attention  by  the  passing  and  backing  of  the 
engine  would  excuse  him  for  not  doing  so, 
or  whether,  in  view  of  that  fact,  he  was 
bound  to  look  elsewhere,"  as  he  could  not 
recover  on  account  of  his  negligence. 

Where  the  plaintiff,  who  was  totally  deaf 
in  the  ear  nearest  the  track,  knowing  that 
a  train  was  about  due,  but  uncertain  wheth- 
er or  not  it  had  passed,  drove  rapidly  along 
the  track  towards  the  crossing  at  a  place 
where  the  view  was  obstructed,  the  court, 
in  holding  that  it  was  error  to  withdraw 
the  question  of  the  plaintiff's  contributory 
negligence  from  the  jury,  as  immaterial, 
said:  "Driving  rapidly,  as  he  had  been, 
and  being  totally  deaf  in  the  ear  towards 
the  track,  he  could  not  but  be  aware  that, 
although  he  had  been  listening  for  them,  he 
'  might  have  failed  to  hear  the  signals  from 
the  express.  Bef#>e  he  reached  the  cross- 
ing he  knew  that  the  van  of  the  freight 
train  was  so  near  to  it  that  he  would  be 
unable  to  see  the  main  track  to  the  north 
until  his  horse  would  be  upon  the  track. 
Under  these  circumstances,  common  pru- 
dence required  him,  as  he  neared  the  tracks, 
to  proceed  cautiously,  to  look,  to  listen, 
and,  as  we  think,  to  stop,  in  order  that  he 
could  listen  more  perfectly,  before  attempt- 
ing to  cross.  He  did  neither,  but  kept  his 
attention  so  exclusively  upon  his  horse  that 
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train;  and  it  is  for  this  negligence  counsel 
for  appellant  insist  the  case  should  have 
been  submitted  to  the  jury. 
'  This  court  is  committed  to  the  doctrine 
that  it  is  the  duty  of  a  railroad  company 
in  incorporated  towns,  where  the  public  ha- 
bitually uses  its  tracks  and  right  of  way  as 
a  footway,  and  the  presence  of  persons  on 
such  tracks  may  therefore  be  reasonably  an- 
ticipated, to  operate  its  trains  with  the 
presence  of  such  persons  in  mind;  that  is, 
to  keep  a  lookout,  to  give  timely  warning 
of  the  approach  of  trains,  and  to  have  them 
under  reasonable  control.  Illinois  C.  R.  Co. 
V.  Murphy,  123  Ky.  787,  11  L.R.A.(N.S.) 
352,  97  S.  W.  729;  Louisville  &  N.  R.  Co. 
V.  McNary,  128  Ky.  420,  17  L.R.A.(N.S.) 
224,  129  Am.  St.  Rep.  308,  108  S.  W.  898. 

he  did  not  see  the  signals  of  danger  which 
were  being  made  to  him  from  meji  in  full 
view,  on  his  right  hand  and  on  his  left,  at 
each  side  of  the  crossing,  and  urged  his 
horses  to  dash  rapidly  across."  Cana- 
dian P.  R.  Co.  V.  Clark,  20  C.  C.  A.  447,  38 
U.  S.  App.  573,  73  Fed.  76. 

In  Stubley  v.  London  &  N.  W.  R.  Co.  L. 
R.  1  Exch.  13,  35. L.  J.  Exch.  N.  S.  3,  11 
Jur.  N.  S.  954,  13  L.  T.  N.  S.  376,  14  Week. 
Rep.  133,  4  Hurlst.  &  C.  83,  where  the  plain- 
tiff's intestate  was  killed  at  a  railway  cross- 
ing, it  appeared  that,  being  somewhat  deaf, 
she  did  not  hear  a  cry  of  warning;  but  the 
court  seems  to  place  its  judgment  entirely 
on  the  fact  that  there  was  no  negligence  on 
the  part  of  the  defendant. 

In  Oliver  v.  Iowa  C.  R.  Co.  122  Iowa,  217, 
97  N.  W.  3072,  judgment  for  the  plaintiff 
was  reversed,  because  an  instruction  of  the 
court  authorized  a  recovery  notwithstand- 
ing the  contributory  negligence  of  the  plain- 
tiff, who,  being  in  possession  of  all  his 
faculties  except  that  he  was  slightly  deaf, 
had  stopped  upon  the  crossing. 

— ^greater  vigilance  of  sight  at  crossings. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Pounds, 
27  C.  C.  A.  112,  49  U.  S.  App.  476,  82  Fed. 
217,  the  court,  in  reversing  a  judgipent  for 
the  plaintiff,  who  was  injured  while  driving 
over  a  railway  crossing,  on  the  ground  that 
the  plaintiff,  who  was  deaf  and  did  not 
hear  the  crossing  signals,  was  entirely  neg- 
ligent in  omitting  to  look,  said:  "The 
courts  have  repeatedly  declared  that  a  per- 
son is,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  if  he  drives  upon  a 
crossing  without  making  a  vigilant  use  of 
his  senses  of  sight  and  of  hearing.  If  either 
of  these  senses  is  impaired,  or  for  any  rea- 
son cannot  be  exercised  to  advantage,  he 
ought  to  be  more  vigilant  in  the  use  of  the 
other." 

Where  the  plaintiff's  decedent  was  killed 
by  a  train  while  at  a  railway  crossing,  it 
was  held  that  the  court  correctly  instructed 
the  jury  that  if  deceased  was  hard  of  hear- 
ing, then  the  law  required  him  to  make 
use  of   his   other   senses  to   avoid   danger. 
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We  therefore  conclude  that  appellee  was 
negligent  in  running  its  trains  at  a  speed 
of  from  40  to  45  miles  an  hour. 

But  this  conclusion  is  not  decisive  of 
the  case,  for  the  rule  is  that  where  the 
railroad  company  is  guilty  of  negligence 
in  running  its  train  too  fast,  and  the  party 
injured  or  killed  is  himself  negligent  in 
going  upon  the  track  in  front  of  the  ap- 
proaching train,  the  injury  is  the  result  of 
the  concurrent  negligence  of  both  parties, 
and  there  can  be  no  recovery  for  the  negli- 
gence of  the  railroad  company,  because,  but 
for  the  negligence  of  the  party  injured,  he 
would  not  have  been  injured.  Hummer  v. 
Louisville  &  N.  R.  Co.  128  Ky.  492,  108 
S.  W.  88d.    The  same  rule  is  laid  down  in 


Southern  R.  Co.  v.  Winchester,  127  Ky.  144, 
105  S.  W.  167. 

The  question  then  is:  Was  the  intestate 
guilty  of  contributory  negligence?  The  ac- 
cident happened  at  a  time  and  place  not 
only  where  the  presence  of  persons  on  the 
railroad  track  might  have  been  reasonably 
anticipated,  but  the  passing  of  trains  might 
have  been  reasonably  anticipated.  There- 
fore the  same  rule  applies  as  in  the  case 
of  a  street  crossing  where  the  railroad  and 
traveler  are  under  reciprocal  duties,  requir- 
ing the  railroad  on  the  one  hand  to  keep  a 
lookout,  to  give  reasonable  warning  of  the 
approach  of  the  train,  and  to  have  the  train 
under  reasonable  control;  and  requiring  the 
traveler,  on  the  other  hand,  who  is  about 
to  cross  the  track,  to  use  ordinary  care  to 


Snow  V.  Indianapolis  &  £.  R.  Co.  47  Ind. 
App.  189,  93  N.  E.  1089. 

Where  the  plaintiff's  intestate,  who  was 
somewhat  deaf,  was  killed  at  a  railway 
crossing,  and  there  was  evidence  that  he 
was  looking  dovm,  although  knowing  that 
there  was  no  flagman  and  that  cars  might 
be  expected  at  any  time,  and  it  appeared 
that  the  cars  were  seen  by  other  persons  at 
the  time,  and  could  be  seen  in  the  condi- 
tions then  existing,  the  court  said:  "If, 
by  reason  of  deafness  or  noises  in  the  vicin- 
ity, he  could  not  depend  upon  his  hearing, 
it  was  his  duty  to  be  the  more  vigilant  in 
seeing;  and  if,  from  the  darkness  or  smoke, 
he  could  not  see,  then  the  more  cautious  in 
going  upon  the  track."  Tierney  v.  Chicago 
k  N.  W.  R.  Co.  84  Iowa,  641,  51  N.  W.  175. 

In  Louisville  ft  K.  R.  Co.  v.  McCombs, 
21  Ky.  L.  Rep.  1232,  54  S.  W.  179,  where  the 
opinion  of  the  court  seems  to  be  self-con- 
tradictory in  part,  the  court  stated  that 
upon  a  new  trial  the  court  should  instruct 
the  jury  "that  appellee  being  a  deaf  mute, 
and  unable  to  hear  the  approach  of  a  train, 
it  was  his  duty  to  exercise  great  care  and 
caution  in  the  use  of  his  remaining  senses, 
to  avoid  danger  from  the  train;  and  if  he 
failed  to  do  this,  and  but  for  said  failure 
would  not  have  been  injured,  he  was  guilty 
of  contributory  negligence,  and  the  jury 
should  find  for  appellant." 

In  Hummer  v.  Louisville  &  N.  R.  Co.  128 
Ky.  486,  108  S.  W.  885,  where  the  plaintiff's 
intestate  was  killed  at  a  railway  crossing, 
he  being  seventy-four  years  of  age  and 
totally  deaf,  the  court,  following  the  Mc- 
Combs Case,  approved  an  instruction  to  the 
jury  that  "the  deceased  being  deaf  and  un- 
able to  hear,  it  was  his  duty  to  exercise 
great  care  and  caution  in  the  use  of  his  re- 
maining senses,  to  avoid  danger  from  the 
train." 

In  Mobile  &  O.  R.  Co.  v.  Stroud,  64  Miss. 
784,  2  So.  171,  where  the  plaintiff's  in- 
testate, who  was  deaf  in  one  ear,  was  killed 
on  a  railroad  track,  having  stepped  upon  it 
to  get  out  of  the  way  of  a  train  on  a  parallel 
track  of  another  road,  which  he  was  cross- 
ing, the  court,  in  reversing  a  iudgment 
for  the  plaintiff,  said:  "A  man  who  volun- 
41  L.R.A.(N.S.) 


tarily  gets  on  a  railroad  track  60  feet  in 
front  of  a  train  moving  toward  him  at  a 
greater  rate  of  speed  than  6  miles  an  hour, 
at  a  point  where  there  is  nothing  to  ob- 
struct the  view,  or  prevent  him  from  see- 
ing the  train,  or  leaving  the  track  after  he 
is  on  it,  must  take  the  consequences  of  his 
own  negligence  and  folly.  .  .  .  Railroad 
tracks  are  not  common  highways  upon 
which  the  public  may  walk  or  travel  with- 
out incurrmg  the  perils  of  an  extremely 
dangerous  position.  Those  who  use  them 
for  such  purpose  must  do  something  to  pro- 
tect themselves  from  injury  by  moving 
trains,  before  they  can  justly  complain  of 
others.  They  must  see  and  hear,  and  get 
off  the  track  and  out  of  the  way  of  passing 
trains,  if  there  is  nothing  to  prevent  them 
from  doing  so.  Phvsical  infirmities,  of 
themselves,  do  not  relieve  one  from  observ- 
ing the  rules  of  ordinary  care  for  his  own 
safety.  The  weakness  or  imperfection  of 
one  faculty  will  not  excuse  a  failure  to  use 
the  other.  Deafness  will  not  operate  to 
palliate  a  failure  to  use  the  sense  of  sight. 
When  one  is  conscious  that  his  hearing  is- 
defective,  instead  of  exercising  less,  he 
should  rather  exercise  greater,  care  in  other 
respects.  What  is  lacking  in  the  sense  of 
hearing  must,  if  possible,  be  made  up  by 
increased  vigilance  in  looking  out  for  dan- 
ger with  the  eye." 

In  Purl  V.  St.  Louis,  K.  C.  &  N.  R.  Co. 
72  Mo.  168,  the  court,  in  ordering  a  judg- 
ment for  the  defendant  and  in  reversing  a 
judgment  for  the  plaintiff,  who  was  injured 
at  a  railway  crossing,  having  failed  to  look, 
said  that  his  deafness  should  have  added 
a  spur  to  his  vigilance,  to  compensate  as 
far  as  possible  for  his  nipssing  sense. 

In  Schmidt  v.  Missouri  P.  R.  Co.  191  Mo. 
216,  3  L.R.A.(N.S.)  196,  90  S.  W.  136. 
where  the  plaintiff's  decedent  was  killed 
at  a  railway  crossing  in  a  city,  and  it  wa<* 
shown  that  he  must  have  seen  the  train  had 
he  looked,  the  court  said:  "Nor  does  the 
evidence  as  to  his  deafness  mitigate  his 
negligence,  because  if,  as  the  witnesses  tes- 
tified, he  was  not  so  deaf  that  he  could  not 
carry  on  an  ordinary  conversation  if  the 
person  he  was  talking  to  would  speak  a  lit- 


iU12. 


SMITH'S  ADMK.  ▼.  CINCINNATI,  N.  O.  &  T.  P.  R.  CO. 


109 


iearn  of  the  approach  of  the  train  and  keep 
out  of  its  way.  Southern  R.  Co.  v.  Win- 
chester, supra. 

Now,  what  is  "ordinary  care,"  under  such 
circumstances,  on  the  part  of  a  person  to- 
tally deaf?  How  may  he  learn  of  the  ap- 
proach of  a  train?  Three  of  his  senses  are 
not  available  at  all  for  such  a  purpose. 
His  fourth  sense,  that  of  hearing,  is  entire- 
ly gone.  Therefore  he  must  use  his  eyes, — 
be  must  look.  In  other  words,  the  duty  of 
using  ordinary  care  to  learn  of  the  ap- 
proach of  a  train  imposes  upon  the  traveler 
the  duty  of  using  the  only  means  by  which 
be  can  discover  its  approach. 

Nor  is  there  anything  in  this  rule  that 
conflicts  with  the  attitude  of  this  court  to- 
wards the  "stop,  look,  and  listen"  doctrine. 


That  doctrine  has  never  been  followed  in 
this  state,  because  it  exacts  too  high  a  de- 
gree of  care  on  the  part  of  the  traveler. 
Under  that  rule,  the  traveler  must  do  three 
things:  He  must  stop.  He  must  look.  He 
must  listen.  There  are  times,  however, 
when  the  requirements  of  ordinary  care 
may  be  satisfied  with  less.  Thus,  in  ap- 
proaching a  railroad  track,  where  there  is 
a  clear,  unobstructed  view  of  the  track  for 
several  hundred  feet  in  each  direction,  a 
jury  may  well  conclude  that  looking  in  each 
direction  is  all  that  is  necessary.  In  other 
cases  they  may  conclude  that  ordinary  care 
required  the  traveler  to  stop  and  look,  or 
to  stop  and  listen,  or  to  look  and  listen,  or 
to  stop,  look,  and  listen,  depending  on  the 
peculiar  circumstances  of  the  case.     While, 


tie  loud,  if  his  deafness  was  not  greater 
than  this,  it  is  difficult  to  conceive  how  he 
could  have  failed  to  have  heard  the  sharp 
shrill  danger  signals  which  all  the  wit- 
nesses agree  were  sounded  not  more  than 
120  feet  from  him,  or  have  failed  to  have 
heard  the  ringing  of  the  bell  on  the  engine. 
But  granting  he  was  so  deaf  that  he  could 
not  hear  these  signals,  still  his  negligence 
is  not  excused,  because,  if  so  deaf,  no  one 
knew  it  better  than  himself.  This  defect  of 
hearing,  of  which  he  was  cognizant,  and 
which  was  unknown  to  the  employees  in 
charge  of  the  train,  should  have  added  a 
spur  to  his  vigilance." 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ryon, 
80  Tex.  59,  15  S.  W.  588,  the  court  said: 
"W^e  are  of  opinion  that,  as  a  matter  of 
fact  at  least,  it  is  negligent  for  one  to  go 
upon  a  railway  track  and  stand  there  until 
he  is  knocked  off  by  an  engine.  The  fact 
that  the  deceased  was  deaf  made  it  all  the 
more  negligent  to  risk  his  life  by  standing 
upon  the  railway  track  without  exercising 
his  sight  to  avoid  danger  from  an  approach- 
ing train.  The  less  ability  one  has  to  dis- 
cover approaching  danger,  the  more  care- 
ful he  snould  be  in  going  within  its  reach." 

Where  the  plaintiff,  who  was  deaf,  was 
run  into  by  a  train  at  a  crossing,  and  he 
testified  that  he  looked  both  ways,  which 
was  not  reconcilable  with  the  facts,  the 
court  said,  in  reversing  a  judgment  for  the 
plaintifiT:  "  'Deafness,  so  far  from  excusing 
one  for  a  failure  to  use  his  eyesight,  rather 
imposes  upon  him  the  duty  of  increased 
vigilance  in  the  employment  of  that  facul- 
ty; and  when  contributory  negligence  is 
charged,  it  is,  as  a  rule,  not  siSiicient  for 
the  plaintiff  to  urge  his  deafness  by  way  of 
excuse.  It  may  be  of  the  very  essence  of 
the  plaintifTs  default  that,  being  deaf,  he 
put  himself  in  a  position  where  his  deaf- 
ness would  especially  expose  him  to  injury. 
The  rule  is  caveat  surdus.*  Beach,  Contrib. 
Neg.  66;  International  &  G.  N.  R.  Co.  v. 
Smith,  62  Tex.  254;  International  &  G.  N. 
R.  Co.  V.  Garcia,  75  Tex.  583,  13  S.  W.  223. 

In  Thompson  v.  Salt  Lake  Rapid  Transit 
Co.  16  Utah,  281,  40  L.R.A.  172,  67  Am.  St. 
Rep.  621,  52  Pac.  92,  where  a  recovery  was 
41  L.R.A.(N.8.) 


affirmed  notwithstanding  the  negligence  of 
the  plaintiffs  decedent,  the  court  said: 
'The  deceased  was  deaf  and  dumb,  but  a 
well-grown  boy,  a  little  over  fourteen  years 
of  age,  and  possessed  of  at  least  average 
intelligence  and  quickness  of  comprehension. 
He  was  acquainted  with  street  cars.  His 
eyesight  was  good.  He  was  of  sufficient  age 
and  intelligence  to  understand  the  dangers 
that  surrounded  him  in  that  locality,  and, 
on  account  of  the  defect  he  was  laboring 
under,  was  more  bound  to  use  the  sight  he 
possessed  for  his  own  safety." 

In  Phillips  V.  Detroit,  G.  H.  &  M.  R.  Co. 
Ill  Mich.  274,  66  Am.  St.  Rep.  392,  69  N. 
W.  496,  where  the  plaintiff*,  who  was  "quite 
deaf,"  was  struck  at  a  crossing  in  a  village 
by  the  defendant's  train,  and  it  appeared 
that  the  view  was  obstructed,  but  that  if 
he  had  stood  up  in  his  wagon  he  could  have 
seen  the  train,  which  his  deafness  prevented 
him  from  hearing,  it  was  held  that  a  ver- 
dict was  properly  directed  for  the  defendant. 

Walking  on  railway  tracks. 

It  would  seem  to  be  a  matter  of  common 
sense  that,  except  in  extraordinary  circum- 
stances, a  deaf  man  who  walks  on  a  rail- 
way  track  puts  himself  out  of  court. 

In  Kennedy  v.  Denver,  S.  P.  A  P.  R.  Co. 
10  Colo.  493,  16  Pac.  210,  the  court,  in  af- 
firming a  judgment  entered  upon  a  non- 
suit, where  the  plaintiff  had  sued  the  de- 
fendant railroad  for  negligence  in  running 
upon  him  while  he  was  walking  along  its 
track,  said:  "Plaintiff  was  a  man  of  ma- 
ture years,  of  sound  mind  and  perfect  eye- 
sight. He  was  in  the  possession  of  unim- 
paired physical  activity  and  strength.  His 
only  defect  was  that  of  being  partially  deaf. 
Of  this  defect  he  was  aware,  though  per- 
haps he  did  not  know  its  extent.  Without 
inquiry  about  defendant's  trains,  he  volun- 
tarily went  upon  its  track,  and  was  walk- 
ing thereon  when  the  accident  occurred.  It 
was  in  the  daytime,  and  the  road  bed  for 
900  feet  behind  him  was  in  full  view. 
Prior  to  the  accident  the  whistle  was  blown 
six  or  seven  times  in  short,  sharp  blasts, 
excepting    the    last,    which    was    prolonged 
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for  thifl  reason,  therefore,  we  have  refused 
to  adopt  the  "stop,  look,  and  listen"  rule, 
we  have  never  held  that  a  traveler .  who 
made  no  effort  of  any  kind  to  discover  the 
approach  of  a  train  exercised  ordinary  care 
for 'his  own  safety. 

All  the  witnesses  agree  that  the  intestate 
never  raised  his  eyes  or  looked  in  the  di- 
rection from  which  the  train  was  coming. 
Had  he  done  so,  he  would  have  seen  the  ap- 
proaching train.  That  being  true,  and  hav- 
ing failed  to  use  his  eyes,  when  they  alone 


could  have  made  him  aware  that  the  train 
was  approaching,  he  was  necessarily  guilty 
of  contributory  negligence,  for,  notwith- 
standing the  negligence  of  appellee  in  run- 
ning its  trains  too  fast,  he  would  not  have 
been  injured  had  he  not  gone  upon  the 
track  immediately  in  front  of  the  train 
without  making  the  slightest  effort  to  dis- 
cover its  approach.  We  therefore  conclude 
that  the  trial  court  properly  directed  a  Ter- 
dict  in  favor  of  the  defendants. 


blast.  PlaintifiTs  own  evidence  clearly  es- 
tablishes contributory  negligence  on  his 
part." 

In  Carroll  v.  Chicago,  B.  &  Q.  R.  Co.  142 
111.  App.  195,  where  a  man  totally  deaf 
was  killed  by  a  following  train  while  he 
was  walking  along  the  railway  track,  the 
court  held  that  he  was  a  trespasser,  and 
said:  "The  misfortune  of  being  blind  or 
deaf  does  not  relieve  the  afflicted  person 
from  the  duty  to  exercise  ordinary  care, 
but  rather  imposes  upon  him  the  duty  of 
greater  precaution  to  avoid  injury,  since 
strangers  have  no  notice  of  the  infirmity, 
and  have  the  right  to  suppose  that  parties 
will  act  the  same  as  persons  possessed  of 
the  ordinary  senses." 

In  Dupree  v.  Wabash  R.  Co.  —  Iowa,  — , 
136  N.  W.  696,  where  the  plaintirs  in- 
testate, who  was  almost  totally  deaf,  was 
killed  by  a  following  train  while  walking 
on  the  defendant's  railroad  track,  and  a 
judgment  for  the  plaintiff  was  affirmed  on 
the  ground  that  the  engineer  was  negligent 
in  not  stopping  the  train  after  seeing  that 
decedent  was  not  going  to  leave  the  track, 
the  court,  however,  stkted  that  it  was  con- 
ceded that  the  decedent  was  a  trespasser 
and  guilty  of  gross  negligence. 

In  Laieher  v.  New  Orleans,  J.  &  G.  N. 
R.  Co.  28  La.  Ann.  320,  it  was  held  that  a 
youth  twenty  years  of  age,  and  to  some 
extent  deaf,  who  was  run  into  bv  a  train 
while  walking  on  the  railroad  track  outside 
the  rails,  stepping  from  one  cross  tie  to 
another,  could  not  recover. 

In  Schexnaydre  v.  Texas  &  P.  R.  Co.  46 
La.  Ann.  248,  49  Am.  St.  Rep.  321,  14  So. 
613,  where  the  plaintiff's  son  was  killed  by 
a  train  while  walking  on  the  railroad  track, 
the  court,  in  reversing  a  judgment  for  the 
plaintiff  and  directing  that  judgment  be  en- 
tered for  the  defendant,  said:  'The  de- 
ceased was  a  deaf  mute.  Greater  care,  cau- 
tion, and  prudence  were  required  from  him 
than  from  one  in  full  possession  of  all  his 
senses.  Knowing  his  infirmity,  his  use  of 
the  road  as  a  highway,  upon  which  trains 
at  any  time  must  pass,  was  in  itself  negli- 
gence." 

In  State,  use  of  Ricketts,  v.  Baltimore  & 
O.  R.  Co.  69  Md.  494,  9  Am.  St.  Rep.  436, 
16  Atl.  210,  where  a  man  who  was  killed 
while  walking  on  a  railroad  track  was  a 
little  "hard  of  hearing,"  the  court  said  tliat 
this  was  immaterial,  as  there  was  no  ne«?li- 
gence  shown  on  the  part  of  the  defendant, 
41  L.R.A.(N.S.) 


and  the  plaintiff  was  guilty  of  contributory 
negligence. 

Where  the  plaintiff's  intestate,  who  was 
"quite  deaf,"  was  struck  by  a  train  while 
walking  on  the  railway  track,  and  the  proof 
was  that  the  whistle  was  repeatedly  sound- 
ed, although  the  deceased  was  not  seen,  it 
was  held  that  the  negligence  was  entirely 
that  of  the  deceased.  Turner  v.  Yazoo  & 
M.  Valley  R.  Co.  —  Miss.  — ,  33  So.  283. 

In  Zimmerman  v.  Hannibal  &  St.  J.  R. 
Co.  71  Mo.  476,  where  a  man  very  defif 
walked  upon  the  railroad  tracks  of  the  de- 
fendant in  a  city,  and  was  injured  by  a 
following  train,  not  taking  care  to  look 
and  being  too  deaf  to  hear,  it  was  held  that 
judgment  in  his  favor  must  be  reversed. 
There  is  an  intimation  in  one  part  of  the 
court's  opinion  that  if  he  had  listened  he 
might  have  heard. 

In  Maloy  v.  Wabash,  St.  L.  &  P.  R.  Co. 
84  Mo.  270,  the  court,  in  approving  a  non- 
suit where  the  plaintiff's  decedent  was  killed 
upon  the  trestle,  or  by  a  fall  from  the  trestle 
of  a  railroad  on  which  he  was  walking,  said : 
"The  railroad  ran  through  deceased's  farm 
within  a  short  distance  of  his  house.  On 
the  morning  he  was  killed,  the  train  was  on 
time,  and  had  been  running  on  that  time 
so  long  that  it  was  generally  known  as  the 
9  o'clock  train.  It  is  fair  to  infer  that  he 
knew  about  what  time  the  train  passed 
there.  His  hearing  and  eyesight  were  de- 
fective, and  yet,  knowing  all  these  facts, 
he  deliberately  went  upon  the  track  about 
the  time  the  train  was  due,  and  sauntered 
along  the  track  until  he  got  upon  the  tres- 
tle, where  he  was  killed.  Two  of  his  neigh- 
bors, a  quarter  of  a  mile  further  east  of 
the  train  than  he  was,  heard  it  coming." 

In  Candee  v.  Kansas  City  &  I.  Rapid 
Transit  R.  Co.  130  Mo.  142,  31  S.  W.  1029, 
the  plaintiff,  who  was  "hard  of  hearing"  and 
generally  wore  glasses,  and  had  them  on 
at  the  time,  was  injured  while  walking  on 
the  defendant's  railway  track.  After  a  ver- 
dict for  the  defendant,  a  new  trial  was  or- 
dered on  account  of  the  following  instruc- 
tion: "The  court  instructs  the  jury  that 
the  plaintiff  has  no  additional  right  to  re- 
covery in  this  cause  by  reason  of  any  de- 
fect of  his  hearing  or  eyesight,  if  you  find 
any  such  existed,  unless  you  further  find 
from  the  evidence  that  the  servants  of  the 
defendant,  mana(viTig  said  train,  had  knowl- 
edge of  such  defect;  and  in  the  absence  of 
such  knowledge,  said  servants  had  the  right 
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to  presume  that  he  possessed  the  ordinary 
power  of  sight  and  hearing."  The  appellate 
court,  however,  approved  the  instruction 
and  awarded  judgment  for  the  defendant. 

Where  the  plaintifiTs  decedent,  who  was 
a  mute  and  hard  of  hearing,  but  could  hear 
sharp  noises,  was  killed  while  walking  on 
the  track  of  the  defendant's  railway,  the 
court  said:  "The  conduct  of  Carrier  in 
going  upon  and  walking  along  on  defend- 
ant's track,  or  along  the  side  thereof,  until 
struck  by  a .  passing  train,  can  only  be 
characterized  as  the  grossest  negligence,  es- 
pecially when  his  defective  hearing  is  con- 
sidered." Carrier  v.  Missouri  P.  R.  Co. 
176  Mo.  470,  74  S.  W.  1002. 

In  Poole  V.  North  Carolina  R.  Co.  53 
K.  C.  (8  Jones,  L.)  340,  where  a  deaf  mute 
slave  was  killed  while  walking  on  the  de- 
fendant's tracks,  and  the  engineer,  when  he 
saw  him,  supposed  that  he  would  get  off, 
not  knowing  him  to  be  a  deaf  mute,  and 
whistled,  it  was  held  that  there  could  be 
no  recovery  for  the  loss  of  the  slave. 

Where  the  plaintiff's  intestate,  who  was 
killed  by  a  train  while  walking  on  a  rail- 
road track,  was  so  deaf  that  he  carried  a 
slate  with  him  to  enable  people  to  com- 
municate with  him,  and  there  was  no  bell, 
but  the  engine  whistled,  and  could  have  been 
seen  for  three  quarters  of  a  mile,  it  was  held 
that  a  nonsuit  was  proper.  Cogswell  v. 
Oregon  ft  C.  R.  Co.  6  Or.  417. 

In  Hamlin  v.  Columbia  &  P.  S.  R.  Co. 
37  Wash.  448,  79  Pac.  991,  the  plaintiff's 
decedent,  who  was  very  deaf,  was  killed 
while  walking  on  the  railroad  track,  by  a 
train  of  cars  pushed  by  the  engine,  and 
which  she  could  have  seen  for  300  yards 
had  she  looked.  She  was  familiar  with  the 
fact  that  such  a  train  came  over  the  road 
at  about  that  hour  everyday.  There  was 
a  road  nearly  parallel  with  the  railroad, 
hut  it  was  the  custom  of  people  to  walk  on 
the  track.  The  court  held  that  the  decedent 
was  a  trespasser  on  the  track,  and  said: 
**The  hearing  of  the  deceased  was  so  far 
impaired  that  she  was  compelled  to  use  an 
ear  trumpet  in  ordinary  conversation. 
When  such  a  person  walks  along  a  railroad 
track,  without  a  continual  exercise  of  vigi- 
lance for  approaching  trains,  she  takes  her 
life  in  her  hand,  and  invites  disaster.  The 
deceased  was  therefore  a  trespasser  on  the 
right  of  way.  and  was  guilty  of  gross  neg- 
ligence which  contributed  directly  to  her 
injurv  and  death." 

In 'Tyler  v.  Sites,  88  Va.  470,  13  S.  E. 
978,  where  the  plaintiff's  intestate,  a  deaf 
mute,  was  killed  while  walking  on  the 
track  or  on  the  ends  of  the  ties  of  a  rail- 
road, by  being  struck  by  a  train  going  in 
the  opposite  direction  from  decedent,  his 
view  of  such  approaching  train  being  un- 
obstructed for  nearly  a  mile,  it  appeared 
that  the  deceased  had  once  before  been  in- 
jured by  being  on  or  near  the  railroad 
track,  had  been  repeatedly  warned  to  keep 
off  it,  and  had  been  warned  on  the  day  of 
his  death,  a  short  time  before  he  was  killed, 
that  a  train  was  soon  expected.  The  court 
stated  that  the  deafness  of  the  deceased  in 
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no  way  palliated  his  gross  negligence,  which 
was  the  sole  proximate  cause  of  his  death. 
On  an  appeal  from  a  further  trial,  in  90 
Va.  539,  19  S.  E.  174,  the  court  stated  that 
the  record  showed  then,  as  it  did  on  the 
former  appeal,  that  the  deceased  lost  his 
life  by  his  own  folly  and  recklessness. 

It  has  been  held  that  the  fact  that  the 
track  is  used  by  a  good  many  people  does 
not  alter  the  case.  Thus,  in  Mclver  v. 
Georgia  S.  &  F.  R.  Co.  108  Ga.  306,  33  S. 
E.  901,  it  was  held  that  there  could  be  no 
recovery  on  account  of  the  killing  of  a  deaf 
man  who  was  walking  on  the  track  ahead 
of  the  train  at  a  place  where  the  track  was 
in  constant  use  by  the  public  as  a  pathway. 

So.  in  Roach  v.  Atlantic,  K.  &  N.  R.  Co. 
119  Ga.  98,  45  S.  E.  963,  the  court  followed 
the  Mclver  Case,  and  said  in  the  official 
headnote:  "Where  a  very  deaf  man  volun- 
tarily walked  upon  the  track  of  a  railroad 
company  at  a  time  when  a  regular  pas- 
senger train  was  due,  and  was  killed  by 
the  train,  he  failed  to  exercise  ordinary 
diligence  to  avoid  the  collision  by  which 
his  death  was  occasioned.  That  the  part 
of  the  track  where  he  was  killed  was  con- 
stantly used  by  the  public  as  a  pathway 
furnished  no  excuse  for  the  failure  of  the 
deceased  to  exercise  that  degree  of  care 
which  the  law  requires  of  all  persons  in 
such  a  situation  and  under  like  circum- 
stances." 

Where  the  plaintiff's  decedent,  an  aged 
man  with  defective  hearing,  was  killed  while 
walking  on  the  defendant's  railway  track 
at  a  place  where  people  were  accustomed 
to  walk,  it  was  held  that  the  defective  hear- 
ing of  the  deceased  made  it  the  more  neces- 
sary that  he  should  not  place  himself  in  a 
place  of  danger.  Artusv  v.  Missouri  P.  R. 
Co.  73  Tex.  191,  11  S.  W.  177. 

But  in  McKeown  v.  South  Carolina  &  G. 
Extension  R.  Co.  68  S.  C.  483,  47  S.  E.  713, 
where  the  plaintiff's  intestate,  who  was  par- 
tially deaf,  was  killed  while  walking  at 
night  along  the  track  (apparently)  by  a 
freight  train  which  had  no  headlight,  at 
a  place  where  it  was  alleged  that  people 
were  accustomed  to  walk,  it  was  held  that, 
under  all  the  circumstances,  it  was  error 
to  nonsuit  the  plaintiff,  as  the  court  should 
have  submitted  to  the  jury  the  question 
as  to  the  relation  of  the  decedent  to  the 
railroad,  as  trespasser,  licensee,  or  other- 
wise, and  as  to  whether  defendant's  conduct 
was  negligent  or  reckless  and  wanton. 

In  Houston  &  T.  C.  R.  Co.  v.  Harvin,  — 
Tex.  Civ.  App.  — ,  64  S.  W.  629,  where  the 
plaintiff,  who  was  very  hard  of  hearing,  but 
could  hear  a  whistle  or  the  ringing  of  a 
bell,  was  run  over  while  walking  on  the 
defendant's  tracks  in  a  street  in  a  city 
where  people  were  accustomed  to  walk,  the 
court,  in  passing  upon  a  highly  complicated 
instruction,  seems  to  have  been  of  the  opin- 
ion that  it  was  not  ne&^ligence  as  a  matter 
of  law  for  the  plaintiff  to  be  on  the  track, 
although  he  was  unable  to  hear  warnings 
that  might  be   shouted   at  him   from  the 
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Crossing  or  walking  along  street  railways. 

In  Ft  Smith  Light  t  Traction  Co.  v. 
Barnes,  80  Ark.  169,  96  S.  W.  976,  where  a 
woman  whose  hearing  was  bad,  knowing 
that  a  street  car  was  coming,  deliberately 
tried  to  cross  the  track  and  was  injured,  it 
was  held  that  she  was  guilty  of  contribu- 
tory negligence,  as  her  difficulty  in  hearing 
made  it  incumbent  upon  her  to  use  the  more 
diligently  the  unimpaired  sense  of  sight, 
and  to  continue  to  use  it  until  the  danger 
had  passed.  But  judgment  went  for  the 
plaintiff  on  the  ground 'that  the  motorman 
was  negligent  after  he  discovered  her  peril- 
ous position. 

In  Beem  y.  Tama  &  T.  Electric  R.  k 
Light  Co.  104  Iowa,  663,  73  N.  W.  1045, 
where  the  plaintiff's  intestate  was  killed  in 
a  city  street,  by  a  train  composed  of  a 
freight  car  and  an  electric  motor  behind  it, 
while  attempting  to  cross  the  track,  he 
being  somewhat  deaf,  the  court,  in  affirming 
a  judgment  upon  a  verdict  directed  for  the 
defendant,  said  that  the  decedent,  being  un- 
able to  hear  readily,  should  therefore  have 
been  more  diligent  to  discover  the  ap- 
proach of  the  train  by  the  sense  of  sight. 

In  Schulte  v.  New  Orleans  City  &  Lake 
R.  Co.  44  La.  Ann.  509,  30  So.  8il,  it  was 
held  that  a  woman  who  is  deaf,  wearing  a 
large  sunbonnet  which  covers  both  sides  of 
her  face,  "obstructive  of  the  sense  of  sight, 
and  who  ventures,  without  looking  right  or 
left,  to  cross  a  street  railway  track,  acts 
rashly,  and  is  guilty  of  contributory  negli- 
gence, and  cannot  recover  damages  in  case 
of  an  injury  sustained  by  a  collision  with 
a  coming  mule  and  car." 

In  Hall  V.  West  End  Street  R.  Co.  168 
Mass.  461,  47  N.  E.  124,  where  the  plain- 
tiff, an  old  man,  very  deaf,  but  with  good 
eyesight,  was  injured  by  a  street  car  at  a 
street  crossing  in  a  city,  the  court,  in  ap- 
proving a  verdict  directed  for  the  defend- 
ant, said:  "We  are  of  opinion  that  all  the 
evidence  fails  to  show  that  the  plaintiff  was 
in  the  exercise  of  due  care.  His  want  of 
hearing  made  it  incumbent  upon  him  to  be 
more  alert  in  the  use  of  his  other  senses. 
For  him  to  cross  in  such  a  place,  where  he 
could  not  fail  to  know  that  passing  vehicles 
were  constantly  to  be  expected,  in  such  a 
state  of  inattention  that  he  knew  nothing 
of  the  approach  of  the  car  until  after  he 
was  struck,  shows  a  want  of  ordinary  care." 

This  case  was  cited  in  Adams  v.  Boston  k 
N.  Street  R.  Co.  191  Mass.  486,  78  N.  E. 
117,  where  the  plaintiff's  testator,  seventy- 
eight  years  old  and  very  deaf,  was  killed 
by  the  defendant's  electric  car  while  he  was 
walking  between  the  rails,  where  the  walk- 
ing was  better  than  on  the  highway.  It 
was  held  that  it  was  incumbent  upon  the 
plaintiff  to  prove  that  her  testator  was  in 
the  exercise  of  due  care,  and  that  a  verdict 
was  properly  directed  for  the  defendant. 

In  Lyons  v.  Bay  Cities  Consol.  R.  Co. 
115  Mich.  114,  73  N.  W.  139,  where  the 
plaintiff's  intestate,  a  street  sweeper,  was 
killed  by  the  defendant's  street  car,  it  was 
hold  that  the  court  properly  directed  a 
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verdict  for  the  defendant  on  the  opening 
statement  of  the  plaintiff's  counsel.  The 
court  said:  "The  deceased  was  sweeping 
between  the  rails  of  one  of  the  tracks.  He 
was  so  deaf  that  be  could  not  hear  the 
sound  of  the  car  or  the  gong,  which,  it  is 
conceded,  the  motor neer  rang.  Delille  knew 
that  cars  were  passing  over  these  tracks 
every  few  minutes.  His  deafness  required 
more  vigilance  in  the  use  of  his  eyesight. 
Instead,  he  did  not  use  his  sight  at  all. 
The  car  was  in  plain  sight  for  nearly  2,000 
feet.  A  glance,  occupying  no  perceptible 
time,  would  have  informed  him  of  the  ap- 
proach of  the  car.  A  step,  taking  scarcely  a 
second  of  time,  would  have  placed  him  be- 
yond danger.  The  motorneer  had  no  knowl- 
edge of  his  deafness." 

Where  the  plaintiff,  who  had  been  deaf  all 
her  life,  proceeded  to  cross  a  street  rail- 
way track  reading  a  postal  card,  the  bell 
of  the  approaching  car  having  been  rung 
from  a  distance  of  80  steps  continually  to 
warn  the  plaintiff,  and  the  motorman  doing 
all  he  could  to  stop  the  car  after  she  got 
upon  the  track,  a  judgment  in  her  favor  was 
reversed.  Aldrich  v.  St.  Louis  Transit  Co. 
101  Mo.  App.  77,  74  S.  W.  141. 

In  Shanks  v.  Springfield  Traction  Co.  101 
Mo.  App.  702,  74  S.  W.  386,  where  a  deaf 
man  was  injured  while  walking  along  the 
track  of  a  street  railway  in  a  city,  as  the 
walking  was  better  there  than  in  the  rest 
of  the  street,  owing  to  wet  sloppy  weather, 
it  was  held  that  he  was  guilty  of  negligence; 
but  a  judgment  for  the  defendant  was  re- 
versed on  the  ground  of  what  is  termed  by 
the  court  the  "last-chance"  or  "humane" 
doctrine. 

In  Bennett  v.  Metropolitan  Street  R.  Co. 
122  Mo.  App.  703,  99  S.  W.  480,  where  the 
plaintiff,  who  was  seventy-five  years  old  and 
"pretty  deaf,"  was  run  down  by  the  defend- 
ant's car  while  standing  near  the  track  in 
a  city,  the  court  said,  in  reversing  a  judg- 
ment for  the  plaintiff  on  the  ground  that  a 
demurrer  to  the  evidence  was  improperly 
overruled:  "He  was  negligent  in  entering 
upon  the  track  without  using  his  senses  to 
ascertain  if  a  car  was  approachinff  from 
either  direction,  and  equally  derelict  in 
loitering  in  a  place  of  danger  without  giving 
any  thought  or  attention  to  his  situation. 
His  lack  of  care  for  his  own  safety  is  accen- 
tuated by  the  fact  that  practically  he  was 
bereft  of  one  of  the  two  senses'  through 
which  he  could  receive  warning  of  coming 
danger." 

In  Portsmouth  Street  R.  Co.  v.  Peed,  102 
Va.  662,  47  S.  E.  850,  where  a  person  was 
killed  at  a  street  crossing  in  a  city  by  the 
defendant's  car,  it  seems  to  have  been  agreed 
by  both  parties  that  is  was  the  more  incum- 
bent upon  a*  deaf  person  to  use  his  sight. 

Injuries  from  wagons. 

In  Fenneman  v.  Holden,  76  Md.  1,  22  Atl. 
1049,  where  there  was  a  reversal  of  a  judg- 
ment for  the  plaintiff,  who  had  been  run 
down  by  an  ice  wagon  in  the  street,  and  who 
was  seventy-five  years  old  and  very  "hard 


1912, 


SMITH»S  ABMR.  v.  CINCINNATI,  N.  O.  &  T.  P.  R.  CO. 


203 


of  hearing/'  the  trial  court  had  refused 
to  instruct  the  jury  "that  if  they  found  the 
plaintiff  was  deaf  or  hard  of  hearing,  that 
this  infirmity  ^cast  on  him  the  duty  of  he- 
ing  more  careful  in  keeping  a  proper  look- 
out for  passing  vehicles  than  if  he  was  in 
the  possession  of  his  faculty  of  hearing.' " 
As  to  this  the  appellate  court  said :  "The  re- 
jection of  that  prayer  was  plainly  wrong.  It 
18  text-book  law,  and  fully  sustained  by  de- 
cisions of  high  repute,  that  an  infirmity  in 
any  of  the  senses  makes  it  necessary  for  a 
person  to  be  more  vigilant  and  cautious  in 
the  use  of.  his  other  senses.  The  importance 
and  necessity  for  this  rule  is  especially  il- 
lustrated in  this  case.  Here  was  a  plain- 
tiff attempting  to  cross  a  public  street,  up- 
on which  street  cars  were  running,  and 
across  which  ran  another  very  public  thor- 
oughfare, in  and  down  which  the  wagon 
which  inflicted  the  injury  was  coming  wit'i 
rapidity.  Being  very  hard  of  hearing,  as 
he  testified,  he  could  not  rely  on  his  hear- 
ing for  notification  of  an  approacliing  ve- 
hicle, therefore  must  rely  on  his  sight.  He 
says  he  did  not  see  either  the  street  car  com- 
ing in  one  direction,  nor  the  wagon  coming 
directly  in  front  of  him.  It  was  therefore 
very  important  that  the  jury's  attention 
should  be  specifically  called  to  his  deafness, 
that  they  might  consider  especially  whether 
he  had  been  correspondingly  careful  in  look- 
ing for  approaching  vehicles  before  crossing 
the  street,  and  in  the  act  of  crossing.  The 
rule  does  not  impose  on  persons  more  than 
ordinary  care;  Tjut  the  standard  of  such 
care  is  fixed  by  that  which  prevails  with 
ordinary  men  of  their  class."* 

But  a  verdict  for  the  plaintiff  was  sus- 
tained in  Smith  v.  Browne,  Ir.  L.  R.  28  C. 
L.  1.  where  it  appeared  that  the  plaintiff, 
seventy-five  years  old  and  almost  deaf,  start- 
ed to  cross  the  street  diagonally;  there  was 
no  thoroughfare  through  the  street  from 
behind  him.  and  the  only  wagon  in  the 
street  when  he  started  was  standing  turned 
in  the  opposite  direction  from  that  to 
which  he  was  going.  The  driver  of  the  wag- 
on, having  turned  it  around,  shouted  a 
wamiTtff  at  the  plaintiff,  who  hearing  noth- 
ing did  not  get  out  of  the  way  and  was  run 
over. 

Miscellaneous. 

The  question  of  imputable  negligence 
seems  to  have  arisen  only  in  one  or  two 
cases  in  connection  with  deafness.  In  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich. 
274,  where  the  plaintiff  in  a  lumber  wagon 
with  her  employer,  who  was  slightly  deaf, 
approached  a  railroad  crossing  on  a  walk, 
the  view  being  partly  obscured,  and  on  her 
mentioning  to  him  the  danger  of  the  cross- 
ing, he  agreed,  but  looking  at  his  watch  said 
it  was  past  train  time,  and  they  proceeded 
on  a  walk  to  the  crossing,  where  they  were 
struck  by  a  train,  it  was  held  that  botli 
were  imilty  of  negligence,  and  that  the 
neglieence  of  the  plaintiff's  employer  was 
imputable  to  her. 

In  St.  Louts,  I.  M.  &  S.  R.  Co.  v.  Martin, 
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61  Ark.  549,  33  S.  W.  1070,  the  court  said, 
in  reversing  a  judgment  in  favor  of  the 
plaintiff's  decedent,  who  was  killed  on  a 
dark  night  at  a  railway  crossing,  where  he 
was  not  very  familiar  with  the  road,  and 
his  companion,  who  had  him  by  the  arm, 
was  deficient  in  hearing:  "The  uncontro- 
verted  proof  is  that  deceased  and  his  com- 
panion walked  over  the  west  track  and  upon 
the  main  line,  where  they  stopped  and  stood  ' 
for  a  ^second  or  moment,'  talking,  waiting 
for  the  train  on  the  east  track  to  pass  out, 
when  the  backing  train  struck  them.  .  .  . 
The  deceased  could  not  depend  upon  anoth- 
er's senses  to  warn  him  of  danger.  His 
hearing  was  better  than  that  of  the  witness, 
his  companion." 

The  doctrine  of  comparative  negligence 
was  in  force  in  Illinois  at  the  time  of  the 
decision  in  Chicago,  B.  &,  Q.  R.  Co.  v.  Trip- 
lett,  38  111.  482,  where  the  plaintiff's  in- 
testate was  killed  at  a  railway  crossing 
wTiere  the  highway  and  the  railway  each  ap- 
proached the  other  through  a  cut.  The  en- 
gine was  pushing  cars  ahead  of  it,  and  was 
proceeding  at  a  negligent  rate  of  speed,  the 
bell  was  not  rung  at  all,  and  the  whistle 
was  blown  only  once  at  the  whistling  post, 
and  not  continuously  as  it  should  have  been 
from  there  to  the  crossing.  It  was  claimed 
that  the  deceased,  being  "hard  of  hearing," 
would  not  have  heard  the  whistle  if  it  had 
been  blown  continuously,  as  to  which  the 
court  said  that  the  fact  that  he  did  not 
hear  a  single  blast  at  80  rods  did  not  mean 
that  he  woiild  not  have  heard  other  blasts 
nearer,  and  added:  "In  the  case  before  us. 
however,  the  vigilance  of  the  deceased  was 
probably  lulled  to  sleep  by  the  fact  that 
he  had  not  heard  the  signal  which  the  law 
required  from  the  coming  train.  Besides, 
the  intervening  obstacles  and  the  covered 
buggy  interposed  unusual  difficulties  to  an 
examination  of  the  track.  We  consider 
the  deceased  as  guilty  of  a  certain  degree  of 
negligence,  but  of  a  degree  slight  in  com- 
parison with  the  reckless  carelessness  of  the 
persons  having  the  train  in  charge." 

In  the  quotation  from  Cleveland,  C.  &  C. 
R.  Co.  V.  Terry,  8  Ohio  St.  570,  in  the  first 
part  of  this  note,  it  w^ill  be  seen  that  there 
is  an  allusion  to  the  possibility  that  a  per- 
son might  be  partially  deaf,  but  not  con- 
scious of  any  such  infirmity.  This  feature 
was  alluded  to  as  one  that  must  be  taken 
into  consideration,  in  Baltimore  &  O.  R.  Co. 
V.  Van  Horn,  21  Ohio  C.  C.  337,  12  Ohio  C. 
D.  106,  where  the  plaintiff's  intestate  was 
killed  at  a  railway  crossing  and  there  was 
slight  evidence  that  his  hearing  was  im- 
paired ;  and  the  courts  after  referring  to  the 
Terry  Case,  stated  that,  considering  the 
slight  character  of  the  testimony  as  to  deaf- 
ness, and  the  absence  of  any  evidence  that 
he  was  conscious  of  such  an  infirmity,  there 
was  no  error  in  refusing  to  instruct  the 
jury  that  if  they  found  that  the  deceased 
was  hard  of  hearing,  he  would  be  required 
on  that  account  to  use  greater  care  to  avoid 
injury  than  would  otherwise  be  necessary, 
as  the  court  had  instructed  the  jury  upon 
the  question  of  contributory  negligence  that 
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hid  condition  and  surroundings  were  to  be 
taken  into  consideration. 

In  Knoxville,  C.  G.  &  L.  R.  Co.  v.  Acuflf, 
92  Tcnn.  26,  20  S.  W.  348,  where  the  decla- 
ration was  upon  two  counts,  one  for  negli- 
gence at  common  law,  the  other  for  fail- 
ure to  observe  the  statutory  precautions, 
it  was  held  that  contributory  negligence 
might  have  defeated  the  common-law 
*  count,  but  not  that  upon  the  statute;  that 
as  to  the  latter  count  contributory  negli- 
gence could  be  considered  only  in  mitiga- 
tion of  damages,  and  that  consequently  the 
court  properly  refused  a  request  that  the 
jury  be  instructed  as  to  both  counts  of  the 
declaration,  that  "if  the  jury  shall  find  that 
the  deceased  was  deaf  and  dumb,  and  shall 
further  find  that  on  the  morning  of  the 
killing  he  was  warned  of  unususd  danger 
from  walking  the  track,  by  reason  of  the 
irregular  running  of  a  construction  train, 
or  for  any  other  cause,  and  advised  to  take 
the  dirt  road,  and  still  deceased,  regardless 
of  the  warning,  chose  to  walk  on  the  rail- 
road track,  knowing  that  he  could  hear  no 
signal,  this  would  be  such  negligence  as 
would  bar  recovery,  and  you  should  so 
find.'*  The  statute  provided  (Shannon's 
Code  [Tenn.]  §  1298  [4])  :  "Every  railroad 
company  shall  keep  the  engineer,  fireman, 
or  some  other  person  upon  the  locomotive, 
always  upon  the  lookout  ahead;  and  when 
any  person,  animal,  or  other  obstruction  ap- 
pears upon  the  road,  the  alarm  whistle  shall 
be  sounded,  the  brakes  put  down,  and  every 
possible  means  employed  to  stop  the  train 
and  prevent  an  accident."  Section  1299: 
"Every  railroad  company  .that  fails  to  ob- 
serve these  precautions,  or  cause  them  to' 
be  observed  by  its  agents  and  servants, 
shall  be  responsible  for  all  damages  to  per- 
sons or  property  occasioned  by,  or  result- 
ing from,  any  accident  or  collision  that  may 
occur." 

In  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Priest, 
50  Kan.  16,  31  Pac.  674,  where  the  court  re- 
versed a  judgment  for  the  plaintiff  on  ac- 
count of  the  negligence  of  his  intestate,  who 
was  killed  crossing  the  tracks  of  the  de- 
fendant's railroad,  having  omitted  to  use  the 
sense  of  sight,  it  is  suggested  in  the  court's 
opinion  that  he  was  deaf,  or  that  his  hear- 
ing was  defective 

In  Piskorowski  v.  Detroit,  G.  H.  &  M. 
R.  Co.  121  Mich.  498,  80  Am.  St.  Rep.  618, 
80  N.  W.  241,  where  a  verdict  was  directed 
against  a  deaf  plaintiff  who  was  injured  by 
a  hand  car,  and  who  failed  to  hear  the 
shouts  of  the  men  on  the  car,  the  case  is 
made  to  turn  upon  the  court's  theory  that 
there  was  an  absence  of  negligence  on  the 
part  of  the  defendant. 

It  may  be  noted  that  the  deafness  of  the 
plaintiff  does  not  seem  to  have  had  any 
material  bearing  on  the  legal  situation  in 
Haves  v  Michigan  C.  R.  Co.  Ill  U.  8.  228, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Chicago 
&  N.  E.  R.  Co.  V.  Miller.  46  Mich.  532,  9 
N.  W.  841:  New  York,  N.  H.  &  IT.  R.  Co. 
V.  .Blessing,  14  C.  C.  A.  394.  35  U.  S.  App. 
208,  67  Fed.  277;  nor  indeed  in  the  final 
result  in  Jones  v.  Toronto  &  Y.  R.  R.  Co.  25 
41  L.R.A.(N.S.) 


Ont  L.  Rep.  158,  Ann.  Cas.  1912C,  1068, 
where  the  court  reversed  the  holding  of  the 
intermediate  court,  that  the  motorman 
should  have  avoided  the  consequences  of  the 
plaintiff's  negligence.  B.  B.  B. 
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Pleading  —  bankruptcy  —  voidable  pref- 
erence. 

1.  In  order  to  allege  a  Toidable  prefer- 
ence under  hankr.  act  July  1,  1898,  chap. 
541,  §§  60a,  60h,  and  amendment  thereto, 
approved    February   6,    1903    (act    Feb.   5, 

Headnotes  by  Sharp,  C. 


Note, ^Bankruptcy:  judgment  obtained 
within  four  months  period  as  affect' 
ed  by  §  60^  subdivisions  a  and  b,  and 
§  07,  subdivisions  c  and  f. 

Section  60,  subdivisions  a  and  b. 

Section  60a  of  the  act  of  July  1,  1898, 
chap.  541,  30  Stat,  at  L.  p.  662,  U.  S. 
Comp.  Stat.  1901,  p.  3445,  which  defined  a 
preference,  is  as  follows:  "A  person  shall 
be  deemed  to  have  given  a  preference  if, 
being  insolvent,  he  has  [within  four  months 
before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudi- 
cation] procured  or  suffered  a  judgment  to 
be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement 
of  such  judgment  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class." 
In  1903  (act  Feb.  6,  1903,  32  Stat,  at  L. 
799,  chap.  487,  §  13,  U.  S.  Ck)mp-  Stat.  Supp. 
1909,  p.  1314)  the  original  section  was 
amended  by  the  addition  of  the  following 
clause:  "Where  the  preference  consists  in 
a  transfer,  such  period  of  four  months  shall 
not  expire  until  four  months  after  the  date 
of  the  recording  or  registering  of  the  trans- 
fer, if  by  law  such  recording  or  registering 
is  required,"  and  by  the  insertion  of  the 
clause  set  out  in  brackets  above. 

And  §  60b  of  the  original  act  provided  as 
follows:  "If  a  bankrupt  shall  have  given 
a  preference  within  four  months  before  the 
filing  of  a  petition,  or  after  the  filing  of 
the  petition  and  before  the  adjudication, 
and  the  person  receiving  it  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein, 
shall  have  had  reasonable  cause  to  believe 
tliat  it  was  intended  tlioreby  to  give  a  pref- 
erence, it  shall  be  voidable  bv  the  trustee, 
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1903,  chap.  487,  §  13),  where  the  act  com- 
plained of  is  the  procuring  of  or  suffering 
a  judgment  to  be  entered  against  the  bank- 
rupt in  favor  of  any  person,  it  is  necessary, 
among  other  averments,  to  allege  that  at 
the  time  of  the  rendition  of  the  judgment, 
the  judgment  debtor  was  insolvent,  and 
that,  by  suffering  said  judgment  to  be  en- 
tered against  him,  he  intended  thereby  to 
give  a  preference,  and  that  the  judgment 
creditor  had  reasonable  cause  to  believe  that 
the  judgment  debtor  so  intended,  and  that 
the  judgment  creditors  benefiting  thereby 
would  receive  a  greater  percentage  of  their 
debt  than  other  creditors  of  the  same  class. 

Same  —  snfllciency  —  benefit. 

2.  A  petition  drawn  under  the  provisions 
of  §§  60a  and  60b,  which  fails  by  proper 
averments  to  charge  that  the  creditor  re- 
ceiving or  benefiting  by  the  alleged  voidable 


preferences  at  the  time  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to 
give  a  preference,  fails  to  state  a  cause  of 
action. 

Same  —  allegation  of  lien. 

3.  Section  67f  of  said  act  provides  that 
levies,  judgment,  attachments,  or  other  liens 
obtained  through  legal  proceedings  against 
an  insolvent  within  four  months  prior  to 
the  filing  of  a  bankruptcy  petition  against 
him,  in  case  he  is  adjudged  a  bankrupt, 
shall  be  void,  and  the  property  affected  shall 
pass  to  the  trustee.  Held,  that  such  sec- 
tion affects  only  the  lien  tnereby  acquired, 
and  not  the  judgment  itself;  and  hence,  in 
a  petition  drawn  under  said  section,  seek- 
ing to  recover  a  voidable  preference,  it  is 
necessary  to  allege  that  at  the  time  of  filing 
the  bankruptcy  petition,  the  lien  acquired 
through  the  legal  proceedings  was  in  effect. 


and  he  may  recover  the  property  or  its 
value  from  such  person."  In  3903  the  sec- 
tion was  amended  by  omitting  the  clause, 
"within  four  months  before  the  filing  of  a 
petition,  or  after  the  filing  of  the  petition 
and  before  the  adjudication,"  and  by  the 
addition  of  the  following  clause:  "And 
for  the  purpose  of  such  recovery,  any  court 
of  bankruptcy  as  hereinbefore  defined,  and 
any  state  court  whir^  would  have  had 
jurisdiction  if  bankruptcy  had  not  inter- 
vened, shall  have  concurrent  jurisdiction." 
The  section  was  again  amended  in  1010 
(act  of  June  25,  1910,  chap.  412.  §  11,  36 
Stat,  at  L.  838,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1506)  by  changing  that  part  of  the 
section  reading  "had  a  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference,"  so  as  to  read,  "have  reason- 
able cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a 
preference."  As  to  the  effect  of  this  change 
upon  the  question  of  intent,  see  the  note 
to  Schmidt  V.  Bank  of  Commerce,  33  L.R.A. 
(N.S.)  558,  which  treats  the  general  ques- 
tion of  intent  on  the  part  of  the  bankrupt 
to  create  a  preference  as  a  condition  of  a 
voidable  preference  under  §  60b. 

Comparatively  few  cases  which  fall  with- 
in the  scope  of  this  note  have  involved 
questions  arising  under  §  60,  subdivisions  a 
and  b.  This  is  undoubted! v  due  to  the  fact 
that  in  most  cases  §  67f  affords  an  easier 
method  for  the  trustee  to  pursue,  since 
under  that  section  he  need  not  prove  that 
the  bankrupt  intended  to  give  a  preference, 
or  that  the  creditor  had  reasonable  cause 
to  believe  that  the  enforcement  of  the  judg- 
ment would  effect  a  preference.  As  a  mat- 
ter of  fact  it  would  seem  advisable  for  the 
trustee  to  proceed  under  60b  only  when  a 
lien  has  been  created,  a  levy  and  sale  had, 
and  the  proceeds  paid  to  the  creditor  be- 
fore the  filing  of  the  petition,  in  which 
case  §  67f  would  not  apply,  because  under 
the  decisions  that  section  applies  to  liens 
only  (see  infra,  subdivision  "Section  67, 
subdivisions  c  and  f"). 

In  the  first  place  it  should  be  remembered 
that  5  60,  subdivisions  a  and  b,  does  not 
provide  for  the  maintenance  of  summary 
41  L.R.A.(N.S.) 


I  proceedings  in  the  bankruptcy  court  to  com- 
pel the  execution  creditor  to  refund  pro- 
ceeds which  have  been  paid  over  to  him,  but 
rather  authorizes  an  independent  plenary 
suit  to  recover  the  property  or  its  value. 
Re  Bailey,  144  Fed.  214;  Re  Resnek,  167 
Fed.  674;  Re  Weitzel,  191  Fed.  463;  Star- 
buck  V.  Gebo,  48  Misc.  333,  96  N.  Y.  Supp. 
781.  See  also  Grant  v.  National  Bank,  197 
Fed.  681. 

And  in  the  second  place  allegation  and 
proof  of  the  various  elements  outlined  in  the 
section  itself  are  essential  to  the  trustee's 
right  of  action  thereunder.  Various  clauses 
of  the  section  have  been  construed  by  the 
courts,  the  purport  of  which  is  indicated  by 
the  following  abstracts: 

Thus,  in  Grant  v.  National  Bank,  197 
F'ed.  681,  it  was  held  that  a  complaint 
which  alleged  that  an  insolvent  debtor  vol- 
untarily conferred  judgment  of  past  due 
notes;  that  the  debtor  was  insolvent;  that 
the  creditor  had  reasonable  cause  to  believe 
that  the  transaction  would  work  a  prefer- 
ence; that  both  parties  intended  to  work 
a  preference  as  against  other  creditors  of 
the  same  class;  and  that  the  transaction 
was  carried  out  with  the  intent  to  hinder, 
delay,  and  defraud  the  other  creditors,  and 
that  the  proceedings  had  that  effect, — al- 
leged a  voidable  preference  under  §  60, 
subds.  a  and  b. 

And  in  Greene  v.  Montana  Brewing  Co. 
28  Mont.  380,  72  Pac.  751,  it  was  held  that 
a  petition  based  upon  §  60b  to  avoid  an  al- 
leged preferential  judgment,  which  failed  to 
allege  that  the  preferred  creditor  had  rea- 
sonable cause  to  believe  that  the  bankrupt, 
by  suffering  judgment,  intended  to  give  a 
preference  within  the  meaning  of  the  bank- 
ruptcy act, — was  insufficient.  And  the  same 
conclusion  was  reached  in  Johnson  v.  Ander- 
son, 70  Neb.  233,  97  N.  W.  339:  Starbuck 
V.  Gebo,  48  Misc.  333,  96  N.  Y.  Supp.  781 ; 
Lrbor  v.  Soiter,  CO  App.  Div.  33,  74  N.  Y. 
Supp.  499,  8  Am.  Bankr.  Rep.  459,  reversing 
34  Misc.  382,  69  N.  Y.  Supp.  987  (set  out 
in  RoDOLF  V.  First  Nat.  Bank).  But  un- 
der this  section  it  is  not  necessary  to  show 
that  there  was  an  actual  "agreement  or 
understanding    ...    by  which  it  was  un- 
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Bankruptcy  —  partnership  preference  — 
individual  insolvency. 

4.  In  a  suit  by  the  trustee  in  bankruptcy 
of  a  partnership,  to  recover  a  voidable  pref- 
erence knowingly  obtained  by  a  creditor,  as 
defined  in  the  foregoing  sections,  to  author- 
ize a  recovery  it  must  be  shown  that  the 
firm  and  the  partners  individually  were  also 
insolvent  at  the  time  the  judgment  was 
suffered  to  be  entered  against  it. 

(January  9,  1912.) 

ERROR  to  the  District  Court  for  Tulsa 
County  to  review  a  judgment  in  de- 
fendants'  favor   in   an  action   brought   to 


recover  assets  of  a  bankrupt  which  were 
alleged  to  have  been  transferred  to  a  cred- 
itor 80  as  to  give  him  a  preference  which 
was  voidable  under  the  bankruptcy  act. 
AMrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Haskell  B.  Talley  for  plaintiff  in 
error. 

Messrs.  Martin,  Rice,  ft  liyons,  for  de- 
fendants in  error: 

The  plaintiff  in  error  was  not  insol- 
vent at  the  time  of  the  alleged  acts  of  the 
defendants    in    error.    • 

1  Remington,  Bankr.  §  1343,  p.  787; 
Lane  Implement  Co.  v.  Lowder,   11   Okla. 


derstood"  between  the  parties  that  the 
creditor  should  be  allowed  to  obtain  the 
judgment  without  regard  to  legal  rights. 
Gabriel  v.  Tonner,  138  Cal.  63,  70  Pac. 
1021. 

So,  if  is  held  that  §  60b  does  not  author- 
ize the  recovery  of  property  or  its  value 
if  sold  under  execution  issued  upon  a  judg- 
ment obtained  within  the  four  months 
period,  where  the  execution  creditor  had  no 
reason  to  suspect  that  the  bankrupt  in- 
tended to  give  him  a  preference  by  suffering 
the  judgment  to  be  taken.  Nelson  v.  Svea 
Pub.  Co.  178  Fed.  136. 

And.  the  clause  as  to  insolvency  was  un- 
der consideration  in  Chicago  Title  &  T.  Co. 
V.  John  A.  Roebling's  Sons  Co.  107  Fed.  71, 
5  Am.  Bankr.  Rep.  368,  3  N.  B.  N.  Rep. 
355,  wherein  it  was  held  that  obtaining  a 
judgment  and  causing  a  levy  to  be  made 
upon  a  manufacturing  plant,  and  a  sale 
under  such  levy,  did  not  create  a  preference 
in  favor  of  the  judgment  creditor,  under 
§  60,  where  the  manufacturing  plant  as  a 
going  concern  brought  the  debtor's  assets 
above  his  liabilities,  although  the  levy  and 
sale  brought  the  total  assets  to  a  figure  be- 
low the  liabilities,  and  the  creditor  had  rea- 
sonable cause  to  believe  that  such  levy  and 
sale  would  cause  insolvency,  since  the 
debtor  could  not  be  considered  "insolvent" 
at  the  time  of  the  levy  within  the  meaning 
of  the  act.  And  in  Exler  v.  American  Box 
Co.  226  Pa.  386,  134  Am.  St.  Rep.  1067,  75 
Atl.  661,  from  the  report  of  which  it  is  im- 
possible to  determine  the  exact  section  or 
subdivision  referred  to  by  the  court,  al- 
though it  is  probable  that  §  60,  subdivi- 
sions a  and  b,  was  under  consideration, 
it  was  lield  that  the  court  cannot  strike 
off  a  judgment  regular  on  its  face,  because 
entered  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  where  the 
allegation  that  the  debtor  was  insolvent 
at  the  time  of  the  judgment,  within  the 
meaning  of  the  bankruptcy  act,  was  denied. 

And  it  has  been  held  that  the  force  of 
§  60a  cannot  be  avoided  by  the  fact  that 
payments  necessary  to  discharge  judgment 
liens  were  made  by  a  purchaser  from  the 
bankrupt  by  appropriating  the  purchase 
price  to  clear  off  the  liens  in  order  to  have 
an  unencuniborcd  title,  as  in  such  case  the 
significant  tiling  is  that,  by  virtue  of  the 
41  I.,R.A,(N,S,) 


judgment,  the  creditor  is  paid  out  of*  the 
property  of  the  bankrupt  as  against  other 
creditors  not  so  favored.  Benjamin  v. 
Chandler,  142  Fed.  217. 

Where  the  judgment  does  not  itself  create 
a  lien,  but  merely  perfects  a  lien  obtained 
before  the  four  months  period,  it  has  been 
held  that  §  60  does  not  entitle  the  trustee 
to  avoid  the  lien  or  to  recover  the  proceeds, 
even  though  the  judgment  was  entered  with 
the  consent  of  the  bankrupt  in  favor  of  one 
who  knew  that  a  preference  was  thereby 
intended.  Hurlbutt  v.  Brown,  72  N.  H.  235, 
56  Atl.  1046.  In  reaching  this  conclusion 
the  court  said:  "In  answer  to  the  argu- 
ment based  upon  these  provisions  [§§  60a 
and  60b],  it  is  sufficient  to  say  that  the 
preference  consists  in  the  debtor's  suffering 
a  judgment  to  be  entered  against  him,  the 
enforcement  of  which  would  result  in  the 
appropriation  for  the  benefit  of  the  judg- 
ment creditor  of  specific  property  of  the 
debtor,  which  would  otherwise  be  held  for 
all  the  common  creditors.  But  in  this  case, 
before  the  entry  of  the  judgment  which  it 
is  claimed  constituted  the  preference,  the 
defendant's  attachment  lien  had  become  a 
valid  security  as  against  the  subsequent  pro- 
ceedings in  bankruptcy.  The  defendant  had 
become  a  secured  creditor,  and  when  the 
petition  in  bankruptcy  was  filed,  he  was 
not  a  creditor  'of  the  same  class'  he  was  in 
when  he  brought  his  suit.  Then  he  was  an 
unsecured  creditor,  as  against  proceedings 
in  bankruptcy  which  might  have  been  in- 
stituted within  four  months.  After  the  ex- 
piration of  that  period,  and  in  the  absence 
of  action  against  the  debtor's  estate  under 
the  bankruptcy  law,  the  defendant  became 
a  secured  creditor." 

The  measure  of  the  recovery  under  §§  60a 
and  60b,  where  execution  has  been  issued 
and  the  property  sold  to  satisfy  the  lien 
of  a  judgment  obtained  within  the  four 
months  period,  is  the  property  itself  or  fts 
value,  and  not  what  it  brought  on  the  exe- 
cution sale.  Gabriel  v.  Tonner,  138  Cal.  63, 
70  Pac.  1021. 


Section  67,  subdivisions  c  and  f. 

Section  67c  is  as  follows:   "A  lien  created 
by,    or    obtained    in    or   pursuant    to,    any 
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61,  65  Pac.  926;  Rogers  v.  Brown,  15 
Okla.  524,  86  Pac.  443;  Greene  v.  Mon- 
tana Brewing  Co.  28  Mont.  380,  72  Pac. 
752;   Re  Bailey,  144  Fed.  214. 

To  state  a  cause  of  action  under  §  60b 
of  the  act,  plaintiff  must  allege  and  prove 
that  the  defendants  had  reasonable  cause 
to  believe  that  the  debtor  "intended  there- 
by to  give  a  preference.'* 

(Ireene  v.  Montana  Brewing  Co.  28 
Mont.  380,  72  Pac.  761;  Re  Bailey,  144 
Fed.  214;  Hardy  v.  Gray,  76  ('.  C.  A.  562, 
144  Fed.  922;  First  Nat.  Bank  v.  Holt,  84 
C.  C.  A.  16,  155  Fed.  100;  Lynch  v.  Bron- 
son,  80  Conn.  566,  69  Atl.  638;   Wilson  v. 


City  Bank,  17  Wall.  473,  21  L.  ed.  723; 
Tumlin  v.  Bryan,  21  L.R.A.(N.S.)  960, 
91  C.  C.  A.  200,  165  Fed.  166;  Sberrill 
V.  Leech,  96  C.  C.  A.  424,  171  Fed.  622; 
Western  Tie  &  Timber  Co.  v.  Brown^  64 
C.  C.  A.  256,   129   Fed.   728. 


Sharp,  C,  filed  the  following  opinion: 
Plaintiff's  amended  petition  attempted 
to 'fix  a  liability  and  base  a  recovery  under 
the  provisions  of  paragraph  16,  §  1,  c.  1; 
§§  60a,'  60b,  c.  6,  and  §  67*  subd.  f,  c  7,  of 
"An  Act  to  Establish  a  Uniform  System 
of    Bankruptcy    Throughout    the    United 


suit  or  proceeding  at  law  or  in  equity,  in- 
cluding an  attachment  upon  mesne  process 
or  a  judgment  by  confession,  which  was 
begun  against  a  person  witliin  four  months 
before  the  filing  of  a  petition  in  bankruptcy 
by  or  against  such  person,  shall  be  dis- 
solved by  the  adjudication  of  such  person 
to  be  a  bankrupt,  if  (1)  it  appears  that 
said  lien  was  obtained  and  permitted  while 
the  defendant  was  insolvent,  and  that  its 
existence  and  enforcement  will  work  a  pref- 
erence; or  (2)  the  party  or  parties  to  be 
benefited  thereby  had  reasonable  cause  to 
believe  the  defendant  was  insolvent  and  in 
contemplation  of  bankruptcy;  or  (3)  that 
such  lien  was  sought  and  permitted  in  fraud 
of  the  provisions  of  this  act;  or  if  the  dis- 
solution of  such  lien  would  militate  against 
the  best  interests  of  the  estate  of  such  per- 
son, the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  the 
benefit  of  the  estate,  shall  be  subrogated 
to  the  rights  of  the  holder  of  such  lien, 
and  empowered  to  perfect  and  enforce  the 
same  in  his  name  as  trustee,  with  like  force 
and  effect  as  such  holder  might  have  done 
had  not  bankruptcy  proceedings  inter- 
vened.** 

And  subdivision  f  of  §  67  provides :  "That 
all  levies,  judgments,  attachments,  or  other 
liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is 
adjudged  a  bankrupt,  and  the  property  ef- 
fected by  the  levy,  judgment,  attachment, 
on  other  lien  shall  be  deemed  wholly  dis- 
charged and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt,  unless  the  court 
shall,  on  due  notice,  order  that  the  right 
under  such  levy,  judgment,  attachment,  or 
other  lien  shall  be  preserved  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trus- 
tee for  the  benefit  of  the  estate  as  afore- 
said. And  the  court  mav  order  such  con- 
veyance  as  shall  be  necessary  to  carry  the 
purposes  of  this  section  into  effect:  Pro- 
vided, That  nothing  herein  contained  shall 
have  the  effect  to  destroy  or  impair  the 
title  obtained  by  such  levy,  judgment,  at- 
tachment, or  other  lien  of  a  bona  fide  pur- 
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chaser  for  value,  wlio  shall  have  acquired 
the  same  without  notice  or  reasonable  cause 
for  inquiry." 

— subdivision  c. 

Some  courts  seem  to  regard  subdivision 
c  of  §  67  as  destroyed  by  the  subsequent 
introduction  of  subdivision  f;  and  a  num- 
ber of  cases  which  fall  within  the  scope 
of  this  note  have  laid  down  the  rule  that 
the  two  subdivisions  are  antagonistic,  and 
that  in  case  of  conflict  the  latter  must  con- 
trol, the  ground  being  that  where  two  or 
more  provisions  of  an  act  are  clearly  repug- 
nant, beyond  possibility  of  reconciliation, 
the  latter  vacates  the  former.  Re  Richards, 
37  C.  C.  A.  634,  96  Fed.  935,  3  Am.  Bankr. 
Rep.  145,  2  N.  B.  N.  Rep.  38;  Re  Rhoads, 
98  Fed.  399,  3  Am.  Bankr.  Rep.  380,  2  N. 
B.  N.  Rep.  301.  This  rule  was  generally 
invoked  for  the  purpose  of  obviating  all 
question  as  to  whether  the  debtor  suffered 
or  permitted  the  judgment  lien  to  be  ob- 
tained, or  whether  the  creditor  had  knowl- 
edge of  the  debtor's  insolvency,  which  are 
essential  elements  under  subdivision  c  of 
§  67.  And  under  this  rule  all  judgment 
liens  obtained  within  the  four  months 
period  have  been  held  to  be  null  under  §  fl7f 
by  the  bankruptcy  proceedings,  irrespective 
of  the  elements  before  referred  to.  Sec 
Re  Richards,  supra.  And  §  67f  has  been 
held  to  supersede  67c,  so  as  to  bring  judg- 
ment liens  obtained  within  the  four  months 
period  within  the  penalty  of  the  act,  al- 
though the  suit  in  which  the  lien  was  ob- 
tained was  begun  prior  to  the  four  montlts 
period,  which  lien  could  not  be  avoided  un- 
der §  67c.  Re  Vaughan,  97  Fed.  560.  3  Am. 
Bankr.  Rep.  362,  2  N.  B.  N.  Rep.  101. 

And  although  it  must  be  conceded  tliat 
subdivision  f  supersedes  subdivision  c  where 
the  two  conflict,  as  they  obviously  do  in 
many  instances,  it  seems  that  subdivision  c 
does  not  in  all  respects  conflict  with  sub- 
division f,  as  it  provides  for  at  least  two 
classes  of  cases  which  are  not  covered  by 
the  latter  subdivision.  The  first  of  these 
arises  under  clause  (2),  which  provides 
that  a  judgment  obtained  by  confession  in 
a  proceeding  begun  within  four  months  of 
the  filing  of  the  petition  shall  be  dissolved 
by  the  adjudication,  if  "the  party  or  par- 
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States.*'  Soctions  60a  and  60b  were  amend- 
ed by  §  13  of  the  act  Feb.  5,  1903,  32 
Stat,  at  L.  799,  800,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1314.  The  sufficiency,  then, 
of  plaint ifT's  amended  petition,  must  be 
tested  by  the  requirements  contained  in 
the  foregoing  sections  of  the  bankruptcy 
law,  in  force  August  5,  1907,  the  date  on 
which  the  original  complaint  in  equity 
was  filed  in  the  United  States  court  for 
the  western  district  of  Indian  territory. 
Paragraph  15  of  §  1,  c.  1,  defines  an  in- 
solvent, §  60a,  c.  6,  defines  what  shall  con- 
stitute a  preference,  and  §  60b,  c.  6,  de- 
fines a  Yoidable  preference,  while  §  67f,  c. 
7,  provides  for  the  nullification  of  all 
levies,  judgments,  or  other  liens  obtained 
through   legal   proceedings   against   an   in- 

-^ — ■ — ■ —  -  -  ■  ■  I  ■     ^        I  -  — 

ties  to  be  benefited  thereby  had  reasonable 
cause  to  believe  the  defendant  was  insolvent 
and  in  contemplation  of  bankruptcy,"  in 
that  a  judgment  is  avoided  under  subdivi- 
sion f  only  when  obtained  against  a  person 
who  "is  insolvent,"  while  under  clause  (2) 
of  sub|livision  c,  actual  insolvency  would 
not  be  a  necessary  element,  provided  the 
party  to  be  benefited  "had  reasonable  cause 
to  believe"  that  the  debtor  was  insolvent. 
The  second  class  of  cases  for  wliich  provi- 
sion is  made  by  subdivision  c,  and  which  do 
not  fall  within  subdivision  f,  arise  under 
clause  (3),  in  that  a  lien  might  be  avoided 
thereunder  because  it  was  "sought  and  per- 
mitted in  fraud  of  the  provisions"  of  the 
act,  which  would  not  fall  within  subdivi- 
sion f,  unless  the  bankrupt  was  insolvent 
when  the  lien  was  created.  From  this  it 
follows  that  subdivision  f,  because  of  its 
broad  scope,  should  be  regarded  as  stating 
the  general  provisions  applicable  to  judg- 
ments and  liens  obtained  within  the  four 
months  period,  and  subdivision  c  as  setting 
up  exceptions  thereto. 

But  no  case  within  the  scope  of  this  note 
seems  to  have  arisen  which  would  fall  with- 
in subdivision  c,  and  not  be  at  the  same 
time  within  subdivision  f. 

A  number  of  decisions  have  been  ren- 
dered, however,  which  involve  subdivision  c. 
Thus,  in  Re  Richards,  94  Fed.  633,  a  con- 
fessed judgment  obtained  in  an  action  com- 
menced within  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy  against 
an  insolvent  was  held  avoided  by  §  67c. 

But  §  67c  by  its  terms  does  not  apply 
where  the  suit  or  action  was  not  commenced 
within  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  and  therefore  judg- 
ments obtained  within  that  period  would 
not  be  affected,  provided  the  action  was  not 
commenced  within  such  period.  Re  De  Lue, 
91  Fed.  510,  1  Am.  Bankr.  Rep.  387;  Re 
O'Connor,  9.>  Fed.  943,  2  N.  B.  N.  Rep.  90; 
Re  Crafts-Riordon  Shoe  Co.  185  Fed.  931. 
And  in  Severin  v.  Robinson,  27  Ind.  App. 
55,  60  N.  E.  966,  it  was  held  that  the  com- 
plaint must  allege  that  the  action  in  which 
the  judgment  was  obtained  was  commenced 
within  four  months.  But  it  has  been  held 
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solvent,  and  for  the  right  of  the  trustee 
in  bankruptcy  to  receive  the  property  of 
the  bankrupt  discharged  from  these  liens, 
unless,  for  special  reasons  or  benefit  to- the 
bankrupt's  estate,  the  court  may  order 
their  preservation.  The  amended  petition 
refers    to    plainti£F    as    "the    trustee    of 

A.  Psihos  and  N.  Psihos,  doing  business 
as  Psihos  Brothers,  bankrupts/'  and  we 
shall  therefore  treat  Psihos  Brothers  as  a 
general  partnership.  The  petition  suffir 
ciently  charges  that  Psihos  Brothers  were 
insolvent  within  the  meaning  of  para- 
graph 15,  §  1,  c.  1,  but  it  does  not  show 
that  the  component  members  of  the  firm, 
viz,f  A.  Psihos  and  N.  Psihos,  were  indi- 
vidually insolvent.  As  to  the  sufficiency 
of  the  petition  in  this  particular,  reference 

that  this  provision  does  not  necessarily 
refer  to  the  beginning  of  the  action  or  suit 
itself,  but  rather  to  the  beginning  of  that 
part  or  branch  of  the  proceeding  the  special 
object  of  which  was  to  secure  a  lien  on 
property  of  the  debtor;  but  this  element 
would  seem  to  be  inapplicable  to  the  class 
of  cases  under  consideration  herein,  since 
the  special  object  necessarily  is  the  ob- 
taining of  a  judgment  lien.  See  Re  Higgins, 
07  Fed.  775,  3  Am.  Bankr.  Rep.  364,  2  N. 

B.  N.  Rep.  115.  But  in  Ferguson  v.  Greth, 
195  Pa.  272,  78  Am.  St.  Rep.  812,  45  Atl. 
735,  it  was  held  that  a  proceeding  is  "be- 
gun" within  the  meaning  of  §  67  on  the 
date  when  the  judgment  is  actually  en- 
tered, and  not  upon  an  earlier  date  upon 
which  its  entry  was  authorized.  If  this 
interpretation  were  generally  adhered  to  it 
would  render  §  67c  as  broad  as  §  67f  as 
regards  time,  but  no  other  case  seems  to 
have  advanced  or  adopted  the  above  theory. 

And  under  §  67c  the  complaint,  to  be  suf- 
ficient, must  allege  that  the  judcrment  cred- 
itor had  reasonable  cause  to  believe  the 
debtor  was  insolvent  or  in  contemplation 
of  bankruptcy.  Severin  v.  Robinson,  27 
Ind.  App.  55,  60  N.  E.  966. 

And  in  Severin  v.  Robinson,  supra,  it 
was  held  that  a  complaint  under  §  67c  was 
insufficient,  where  it  was  not  alleged  that 
the  existence  and  enforcement  of  the  judg- 
ment would  work  a  preference. 

— subdivision  f. 

With  the  exception  of  the  two  classes 
referred  to  in  the  next  preceding  subdivi- 
sion of  this  note,  as  falling  within  the 
terms  of  subdivision  c,  and  not  within  those 
of  subdivision  f,  of  §  67,  it  would  seem  ad- 
visable for  the  trustee  to  proceed  under 
subdivision  f,  and  as  a  matter  of  fact  very 
few  cases  will  arise  where  it  will  be  found 
necessary  to  proceed  under  subdivision  c. 
For  this  reason,  §  67 f  is  the  provision  of 
importance,  as  nearly  every  judgment  or 
judgment  lien  which  can  be  avoided  by  the 
trustee  will  be  avoided,  if  at  all,  by  virtue 
of  the  remedy  provided  by  that  subdivision. 

Section  67f  seems  to  have  been  enacted 
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will  laier  be  made.  Counsel  for  plaintiff 
in  error,  in  the  epitome  of  his  argument, 
contends  that,  under  §  60a,  it  is  not  neces- 
sary that  an  attempt  be  shown  on  the 
part  of  the  debtor  to  prefer,  in  order  that 
a  preference  obtained  by  attachment,  judg- 
ment, or  levy  be  set  'aside,  providing  such 
judgment,  attachment,  on  levy  was  ob- 
tained within  four  months  prior  to  the 
adjudication  in  bankruptcy.  Sections  60a 
and  60b  state  very  clearly  what  constitutes 
a  preference  and  what  a  voidable  prefer- 
ence under  the  bankruptcy  laws.  The 
former  is  defined  in  subdivision  a;  the  lat- 
ter in  subdivision  b.  Under  the  amenda- 
tory act,  a  preference  consists  in  a  person 
while  insolvent,  and  within  four  months  of 
the   bankruptcy,  procuring  or   suffering  a 


judgment  to  be  entered  against  himself, 
or  making  a  transfer  of  his  property,  the 
effect  of  which  will  be  to  enable  one  cred- 
itor to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same 
class.  Such  a  preference  is  voidable  at 
the  instance  of  the  trustee,  if  the  person 
receiving  it,  or  to  be  benefited  thereby, 
has  reasonable  cause  to  believe  that  it 
was  thereby  intended  to  give  a  preference. 
Collier,  l^ankr.  6th  ed.  476.  And  unless 
the  person  recovering  the  judgment  or  to 
be  beneiited  by  the  transfer  has  reasonable 
cause  to  believe  that  it  was  intended  there- 
by to  give  a  preference,  while  there  may 
be  a  preference  in  name,  it  will  not  be 
in  fact.  The  transfer  must,  in  short,  be 
voidable,  and,  in  order  to  be  voidable,  the 


merely  for  the  benefit  of  the  trustee  and 
the  creditors  claiming  through  him.  This 
is  the  conclusion  reached  in  a  number  of 
cases  which  do  not  fall  within  the  scope  of 
this  note,  and  in  Miller  v.  Barto,  247  111. 
104,  93  N.  £.  140,  wherein  it  was  held 
that  the  judgment  debtor  cannot  avoid,  for 
his  own  sole  benefit,  a  judgment  lien  ob- 
tained within  the  four  months  period.  See 
also  Frazee  v.  Nelson,  179  Mass.  456,  88 
Am.  St.  Rep.  391,  61  N.  £.  40,  and  Hutch- 
ins  V.  Cantn,  —  Tex.  Civ.  App.  — ,  66  S. 
W.  138. 

Another  important  question,  and  one  upon 
which  there  has  been  a  conflict  of  authority, 
is  whether  §  67f  avoids  the  judgment  or 
merely  the  lien  arising  therefrom,  the 
weight  of  authority  being  to  the  effect  that 
it  is  the  lien  only  which  is  avoided.  Thus, 
it  is  held  that  all  judgment  liens  obtained 
against  an  insolvent  within  the  four  months 
period  are  null  and  void  under  §  67f,  the 
only  test  as  to  validity  being  the  date  of 
the  lien  and  the  insolvency  of  the  debtor 
at  such  date.  He  Pease,  4  Am.  Bankr.  Rep. 
547;  Re  Richards,  37  C.  C.  A.  634,  96  Fed. 
935,  3  Am.  Bankr.  Rep.  145,  2  N.  B.  N. 
Rep.  38;  Re  Rhoads,  98  Fed.  399,  3  Am. 
Bankr.  Rep.  380,  2  N.  B.  N.  Rep.  301;  Re 
English,  62  C.  C.  A.  672,  127  Fed.  940;  Re 
Builders'  Lumber  Co.  148  Fed.  244,  af- 
firmed in  86  C.  G.  A.  165,  167  Fed.  801; 
Re  Green,  179  Fed.  870  (lien  of  a  judg- 
ment for  a  fine  for  illegally  selling  intoxi- 
cating liquors)  ;  Re  Ransford,  194  Fed.  658; 
Mohr  V.  Mattox,  120  Ga.  962,  48  S.  E.  410, 
12  Am.  Bankr.  Rep.  330;  Severin  v.  Robin- 
son, 27  Ind.  App.  55,  60  N.  E.  966;  Re 
Benedict,  37  Misc.  230,  75  N.  Y.  Supp.  165; 
Doyle  V.  Heath,  22  R.  I.  213,  47  Atl.  213, 
4  Am.  Bankr.  Rep.  705;  Davis  y.  Jewett 
Bros.  &  Jewett,  17  S.  D.  410,  97  N.  W.  16. 
And  it  has  been  held  that  the  judgment  it- 
self, although  obtained  within  the  four 
months  period,  is  not  avoided  by  the  pro- 
vision of  67f,  the  reason  being  that  the  pro- 
vision, applies  to  the  judgment  lien  only. 
Re  Pease;  Doyle  v.  Heath;  and  Davis  v. 
Jewett  Bros.  A;  Jewett, — supra.  See  also 
Kimmouth  v.  Braeutigam,  63  N.  J.  Eq. 
103,  52  Atl.  226,  10  Am.  Bankr.  Rep.  83. 
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On  the  other  hand,  the  courts  in  some  cases 
seem  to  have  regarded  the  judgment  itself 
as  voided  by  subdivision  f  of  §  67.  See  Re 
Lesser,  100  Fed.  433,  3  Am.  Bankr.  Rep. 
815,  2  N.  B.  N.  Rep.  599 ;  Re  Reals,  116  Fed. 
530,  holding  that  a  judgment  perfecting  a 
garnishment  lien  in  a  proceeding  com- 
menced within  four  months  before  the  peti- 
tion in  bankruptcy  fell  with  the  lien;  D.  C. 
Wise  Coal  Co.  v.  Columbia  Lead  &  Zinc  Co. 
123  Mo.  App.  249,  100  S.  W.  680,  holding 
that  the  judgment  procured  to  support  an 
attachment  lien  fell  with  the  lien,  where 
the  lien  and  judgment  were  both  obtained 
within  the  four  months  period;  and  Nation- 
al Bank  &  Loan  Co.  v.  Spencer,  ^3  App.  Div. 
547,  65  N.  Y.  Supp.  1001  (general  state- 
ment that  judgment  is  void).  But  those 
cases  which  involve  judgments  taken  to  ef- 
fectuate a  pre-existing  lien  are,  of  course, 
distinct  from  cases  in  which  the  judgment 
itself    creates   a   lien. 

And  in  the  following  cases,  it  was  stated 
generally  that  the  judgment  and  levy  were- 
void:  Re  Richards,  95  Fed.  258  (petition 
for  review  dismissed  in  37  C.  C.  A.  634,  96 
Fed.  935,  3  Am.  Bankr.  Rep.  145,  2  N.  B. 
N.  Rep.  38) ;  Re  Breslauer,  121  Fed.  910,  10 
Am.  Bankr.   Rep.  33. 

But  it  is  now  well  settled  that  §  67 f 
does  not  apply  to  judgments  obtained  with- 
in the  four  months  period,  perfecting  liens 
which  existed  prior  to  that  period.  Thus, 
it  is  held  that,  although  judgments  ob- 
tained against  an  insolvent  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy are  in  terms  avoided  by  §  67f,  such 
provision  must  be  regarded  as  referring 
only  to  judgments  creating  liens,  and  not  to 
judgments  obtained  within  the  four  months 
period  enforcing  or  perfecting  an  otherwise 
valid  pre-existing  lien,  or,  in  other  words, 
that  it  is  the  lien  created  by  the  judgment 
that  is  invalid,  and  not  a  judgment  which 
creates  no  lien  itself.  Metcalf  Bros.  v.  Bar- 
ker, 187  U.  S.  165,  47  L.  ed.  122,  23  Sup. 
Ct.  Rep.  67,  9  Am.  Bankr.  Rep.  36  (lien 
created  by  filing  judgment  creditor's  bill 
prior  to  four  months  period)  ;  Re  Blair, 
108  Fed.  529,  6  Am.  Bankr.  Rep.  206,  3  N. 
B,    N.    Rep.    777    (lien    of   attachment    on 
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person  receiving  it  or  to  be  benefited 
thereby  must  have  reasonable  cause  to  be- 
lieve that  a  preference  was  intended;  in 
other  wordSj  since  the  amendatory  act  of 
1903,  a  preference  is  a  name  only,  unless 
it  may  be  avoided,  and  this  can  be 
maintained  only  when  the  pleadings  charge 
and  the  proofs  shows  facts  such  as  must  ex- 
ist under  the  requirements  of  §  60b.  A 
preference  is  therefore  not  necessarily  a 
voidable  preference.  Remington,  Bankr. 
H  1277;  Re  Knost,  2  Am.  Bankr.  Rep.  477. 
Plaintiff's  amended  petition  charges: 
''But  said  sale,  as  your  petitioner  verily  be- 
lieves, was  merely  colorable,  and  with  the 
intention  of  annoying  and  injuring  the 
plaintiff  and  of  obtaining  an  undue  pref- 
erence over  the  other  creditors  of  the  bank- 


rupts, contrary  to  the  provisions  of  the 
bankruptcy  law;  that  said  First  National 
Bank  of  Tulsa  and  said  First  National 
Building  Company  of  Tulsa,  and  all  parties 
claiming  through  them  the  property  of  the 
bankrupts,  had  full  and  complete  knowl- 
edge of  the  failing  condition  of  the  bank- 
rupts on  and  before  December  23,  1906,  and 
at  all  times  thereafter  until  your  petition- 
ers were  declared  bankrupts,  on  February 
22,  1907,  and  that  the  bankrupts'  property 
was  taken  under  the  advice,  direction,  and 
orders  of  the  First  National  Bank  of  Tulsa 
and  the  First  National  Building  Company 
of  Tulsa,  with  full  notice  and  with  complete 
knowledge  that  an  undue  and  improper  ad- 
vantage was  being  taken  of  the  bankrupts 
and  of  their  creditors,  and  that  the  bank- 


mesne  process,  perfected  by  judgment  with- 
in four  months  period)  ;  Re  English,  122 
Fed.  113,  reversed  in  62  C.  C.  A.  572,  127 
Fed.  940,  on  the  ground  that  the  creditors 
had  no  lien  except  that  given  them  by  the 
judgment,  and  that  that  was  cut  off  by  the 
petition  in  bankruptcy  (equitable  lien  upon 
partnership  assets  created  by  transfer  more 
than  four  months  before  the  filing  of  the 
petition) ;  Re  McKane,  162  Fed.  733,  on  ^b- 
sequent  appeal,  158  Fed.  647,  18  Am.  Bankr. 
Rep.  694  (decree  enforcing  prior  mort- 
gage) ;  Re  Koslowski,  153  Fed.  823,  18  Am. 
Bankr.  Rep.  723,  (judgment  confirming  pri- 
or award  of  arbitrators,  which  by  state  law 
became  a  lien)  ;  Re  Crafts-Riordon  Shoe  Co. 
186  Fed.  9dl  (prior  lien  under  an  attach- 
ment) ;  Re  United  States  Graphite  Co.  20 
Am.  Bankr.  Rep.  573  (prior  attachment  lien 

Perfected  by  judgment) ;  Wakeman  v. 
'hrockmorton,  74  Conn.  616,  51  Atl.  555 
(prior  attachment  lien  perfected  by  judg- 
ment) ;  National  Surety  Co.  v.  Medlock,  2 
Ga.  App.  665,  58  S.  E.  1131,  19  Am.  Bankr. 
Rep.  654  (garnishment  as  ancillary  to  libel 
suit  sued  out  prior  to  the  four  months  peri- 
od) ;  Snyder  v.  Smith,  185  Mass.  58,  69 
N.  £.  1089  (prior  lien  obtained  by  filing 
bill  to  reach  and  apply  equitable  assets  of 
the  bankrupt) ;  Pepperdine  v.  Seymour,  100 
Mo.  App.  387,  73S.  W.  890  (prior  lien. of  an 
attachment) ;  Hurlbutt  v.  Brown,  72  N.  H. 
235,  55  Atl.  1046  (prior  attachment  lien)  ; 
Doyle  V.  Heath,  22  R.  I.  213,  47  Atl.  213, 
4  Am.  Bankr.  Rep.  705  (prior  lien  created 
by  filing  creditor's  bill).  See  also  Reed  v. 
Equitable  Trust  Co.  115  Ga.  780.  42  S.  E. 
102,  8  Am.  Bankr.  Rep.  242;  Schoenthaler 
v.  Rosskam,  107  111.  App.  427;  Tavlor  v. 
Taylor,  59  N.  J.  Eq.  86,  45  Atl.  440,  and 
Jackson  v.  Vallev  Tie  &  Lumber  Co.  108 
Va.  714,  62  S.  E.  964.  And  in  Re  Snell, 
125  Fed.  154,  it  was  held  that  where  an  at- 
tachment lien  is  obtained  more  than  four 
months  before  the  bankruptcy,  the  creditor 
should  be  allowed  to  prosecute  the  lien  to 
judgment  and  satisfy  the  same  by  sale  of 
the  property  affected  by  the  lien,  although 
the  iudsrment  itaolf  would  be  obtained  with- 
in the  four  months  period.  The  conclusion 
reached  in  the  foregoing  cases  was  stated  in 
41  L.R.A.(N.S.) 


Re  Blair,  108  Fed.  529,  6  Am.  Bankr.  Rep. 
206,  3  N.  B.  N.  Rep.  777,  to  be  upon  the 
ground  that  the  judgment  and  execution  do 
not  affect  the  property  with  a  lien,  but  only 
enforce  the  lien  already  existing,  and  that 
therefore  it  is  not  within  the  purview  of 
§  67f.  And  in  Metcalf  Bros.  v.  Barker, 
supra,  it  was  said  that  the  various  provi- 
sions of  the  act  render  it  unreasonable  to 
impute  the  intention  to  annul  all  judgments 
rendered  within  four  months.  But  in  the 
following  cases,  wherein  the  lien  acquired 
before  the  four  months  period  was  inchoate, 
and  to  be  valid  perfecting  by  judgment  was 
necessary,  it  was  held  that  the  judgments 
and  executions  taken  and  levied  within  the 
four  months  period  were  void:  Re  Lesser, 
108  Fed.  201,  3  N.  B.  N.  Rep.  361  (provi- 
sional lien  obtained  by  service  of  garnish- 
ment process,  and  which  by  state  law  could 
be  rendered  effective  only  by  judgment) ; 
Re  Johnson,  108  Fed.  373,  3  N.  B.  N.  Rep. 
815  (attachment  on  mesne  process  the  lien 
of  which  became  effective  by  judgment). 
And  see  Re  Lesser,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815,  2  N.  B.  N.  Rep.  599,  which 
was  in  effect  overruled  by  Metcalf  Bros.  v. 
Barker,  supra,  on  the  point  that  the  equit- 
able lien  acquired  by  filing  a  creditor's  bill 
to  set  aside  fraudulent  conveyances  was  de- 
pendent  upon  obtaining  a  valid  judgment, 
and  liable  to  be  defeated  by  an3rthing  that 
defeated  the  judgment,  and  that  §  67f  ap- 
plied to  such  a  judgment,  rendering  it  void. 

And  the  same  has  been  held  true  of  other 
proceedings,  the  judgments  in  which  do  not 
per  ae  create  a  lien.  Re  Kavanaugli,  99 
Fed.  928,  3  Am.  Bankr.  Rep.  832,  2  N.  B. 
N.  Rep.  528  (decree  of  state  court  setting 
aside  fraudulent  conveyance  by  debtor)  ; 
Plant  V.  Gorham  Mfg.  Co.  174  Fed.  852 
(judgment  dispossessing  a  bankrupt  as  ten- 
ant). 

And  it  has  been  held  that  the  bankruptcy 
act  does  not  affect  the  lien  of  a  judgment 
otherwise  avoided  which  applies  to  prop- 
erty exempt  under  the  bankruptcy  law.  Mc- 
Kenney  y.  Cheney,  118  Ga.  387,  46  S.  E.  433, 
11  Am.  Bankr.  Rep.  54  (judgment  upon  a 
note  waiving  the  homestead  exemption  upon 
lands  set  aside  by  the  bankruptcy  court  as 
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rupta  were  at  that  time  insolvent  and  un- 
able to  pay  their  debts.''  It  will  be  ob- 
served that  the  first  paragraph  of  the  fore- 
going petition  of  plaintiff  states  that  it  is 
the  sale  that  was  complained  of,  not  the 
judgment  procured  or  suffered  to  be  en- 
tered against  the  bankrupts.  The  latter 
part  of  the  petition  referred  to  and  quoted 
charges  that  defendants  in  error  had  full 
and  complete  knowledge  of  the  failing  con- 
dition of  the  bankrupts  on  the  date  named, 
and  that  the  bankrupts'  property  was  taken 
under  the  advice,  direction,  and  orders  of 
the  defendants  in  error  with  full  notice  and 
complete  knowledge  that  an  undue  and  im- 
proper advantage  was  being  taken  of  the 
bankrupts  and  of  their  creditors,  said  bank- 
rupts   being   at   the    time    insolvent.      Do 


these  allegations  comply  with  the  provi- 
sions of  §  60b,  requiring  that  the  creditor 
shall  have  reasonable  cause  to  believe  that 
the  act  complained  of  was  intended  to  give 
a  preference?  Section  60a  has  nothing  to 
do  with  voidable  preferences.  If  the  pref- 
erence is  voidable,  we  must  look  to  §  60b. 
The  matter  of  an  intent  is  not  an  essential 
ingredient  of  §  60a,  but  is  of  §  60b,  which 
contains  the  provision  upon  which  a 
preference  may  be  avoided.  Remington, 
Bankr.  par.  127G  et  seq.  In  Lynch  v.  Bron- 
son,  80  Conn.  566,  69  Atl.  538,  it  was  said: 
"But  we  find  nothing  in  either  60a  or  60b 
to  indicate  that  all  preferences  coming 
within  the  definition  in  60a  must  be  re- 
garded as  intended  preferences,  and » much 
to  indicate  the  contrary.    The  words  in  60b, 


exempt) ;  Clement  v.  King,  152  N.  C.  456, 
67  S.  E.  1023  1(  judgment  affecting  property 
which  by  state  law  was  subject  to  a  tort 
claimant's  judgment,  but  which  was  exempt; 
from  the  claims  of  other  creditors).  But  a 
contrary  conclusion  was  reached  in  Re 
Forbes,  108  C.  C.  A.  191,  186  Fed.  79,  where- 
in it  was  held  that  §  67f  avoided  the  judg- 
ment lien,  although  the  lien  attached  to  ex> 
empt  property.  So,  it  has  been  held  that 
§  67f  avoids  a  judgment  lien  obtained 
against  an  insolvent  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy, 
irrespective  of  whether  or  not  the  judgment 
is  of  a  character  which  the  bankrupt's  dis- 
charge will  release.  Re  Benedict,  37  Misc. 
230,  75  N.  Y.  Supp.  165.  And  it  has  been 
held  that  §  67f  is  sufficiently  broad  to  ap- 
ply to  and  avoid  a  judgment  appointing  a 
receiver  for  the  bankrupt,  where  the  pro- 
ceeding in  which  it  was  rendered  was  prac- 
tically an  insolvency  proceeding.  Mauran 
V.  Crown  Carpet  Lining  Co.  23  R.  I.  324,  50 
Atl.  331. 

So,  it  has  been  held  that  §  67f  has  no  ap- 
plication to  judgments  entered  after  the 
proceeding  in  bankruptcy  has  been  begun. 
Re  Engle,  105  Fed.  893,  3  N.  B.  N.  Rep.  444; 
Kinmouth  v.  Braeutigam,  65  N.  J.  L.  165, 
46  Atl.  769,  4  Am.  Bankr.  Rep.  344.  In 
Re  Engle,  supra,  it  was  said  that  no  pro- 
vision of  the  bankruptcy  act  deals  with 
judgments  entered  after  the  proceeding  in 
bankruptcy  has  been  begun,  and  that  the 
reason  for  this  apparent  omission  may  be 
found  in  the  fact  that  §  70  expressly  pro- 
vides that  after  the  trustee  has  been  ap- 
pointed, the  title  to  the  bankrupt's  property 
shall  vest  in  him  as  of  the  date  of  the  ad- 
judication, and  that  no  permanent  lien  of 
such  title  can  be  acquired.  But  the  opposite 
view  was  taken  in  St.  Cyr  v.  Uaignault,  103 
Fed.  854    (criticized  in  Re  Engel,  supra). 

And  under  that  part  of  clause  f  of  §  67 
which  relates  to  bona  fide  purchasers,  it  is 
held  that  a  lien  obtained  against  a  bank- 
rupt by  judgment  taken  within  the  four 
months  period  is  not  annulled  so  as  to  af- 
fect the  title  of  a  bona  fide  purchaser  for 
value  who  acquired  the  property  without 
notice  or  reasonable  caUse  for  inquiry, 
41  L.R.A.(N,S.) 


State  Bank  v.  Munroe,  109  111.  App.  34; 
Farrell  v.  Lockett,  116  Tenn.  494,  91  S.  W. 
209. 

Another  line  of  cases,  among  which  there 
has  been  a  conflict  of  authority,  are  those 
which  involve  the  question  whether  or  not 
§  67f  applies  to  both  voluntary  and  in- 
voluntary bankruptcy  proceedings.  The  the^ 
ory  that  such  subdivision  applies  to  both 
classes  of  cases  is  now  generally  accepted, 
the  ground  generally  being  that  since  §  1, 
clause  1,  of  the  act,  declares  that  "  'a  per- 
son against  whom  a  petition  has  been  filed' 
shall  include  a  person  who  has  filed  a 
voluntary  petition," — subdivision  f  should 
be  held  applicable  to  both  voluntary  and  in- 
voluntary proceedings.  That  is  the  tenor 
of  the  following  cases:  Re  Richards,  37  C. 
C.  A.  634,  96  Fed.  935,  3  Am.  Bankr.  Rep. 
145,  2  N.  B.  N.  Rep.  38,  dismissing  petition 
for  review  of  judgment  in  95  Fed.  258;  Re 
Vaughan,  97  Fed.  560,  3  Am.  Bankr.  Rep. 
362,  2  N.  B.  N.  Rep.  101;  Re  Higgins,  97 
Fed.  775,  3  Am.  Bankr.  Rep.  364,  2  N. 
B.  N.  Rep.  115;  Re  Dobson,  98  Fed. 
86,  3  Am.  Bankr.  Rep.  420;  Re  Rhoads, 
98  Fed.  399,  3  Am.  Bankr.  Rep.  380,  2  N. 
B.  N.  Rep.  301;  Re  Lesser,  100  Fed.  433, 
3  Am.  Bankr.  Rep.  815,  2  N.  B.  N.  Rep. 
599;*  Re  McCartney,  109  Fed.  621,  6  Am. 
Bankr.  Rep.  367,  3  N.  B.  N.  Rep.  1044;  Re 
Tune,  115  Fed.  906;  Re  Reals,  116  Fed.  530; 
Re  Green,  179  Fed.  370;  Gabriel  v.  Tonner, 
138  Cal.  63,  70  Pac.  1021;  McKenney  v. 
Cheney,  118  Ga.  387,  45  S.  E.  433,  11  Am. 
Bankr.  Rep.  54;  Mohr  v.  Mattox,  120  Ga. 
962,  48  S.  E.  410,  12  Am.  Bankr.  Rep.  330; 
Severin  v.  Robinson,  27  Ind.  App.  55,  60 
N.  E.  966;  Brown  v.  Case,  180  Mass.  45,  61 
N.  E.  279;  Re  Benedict,  37  Misc.  230,  75 
N.  Y.  Supp.  165;  National  Bank  &  Loan 
Co.  V.  Spencer,  53  App.  Div.  647,  65  N.  Y. 
Supp.  1001;  Doyle  v.  Heath,  22  R.  L  213, 
47  Atl.  213,  4  Am.  Bankr.  Rep.  705;  Far- 
rell V.  Lockett,  115  Tenn.  494,  91  S.  W. 
209.  The  adoption  of  the  rule  that  §  67f 
applies  to  both  voluntary  and  involuntary 
proceedings  avoids  the  force  which  would 
otherwise  attach  to  judgment  liens  obtained 
within  four  months  of  voluntary  proceed- 
ings,  in   actions   commeiiced   prior   to   the 
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'reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference/  indi- 
cate that  it  was  contemplated  that  there 
might  be  preferences  which  were  not  in- 
tended. Otherwise,  since  no  one  but  an 
'insolvent  person  can  give  a  pref^ence,  rea- 
sonable cause  to  believe  that  the  debtor  was 
insolvent  would  naturally  have  been  made 
the  test  of  a  voidable  preference.  The  test 
of  a  preference  as  defined  by  60a  is  whether 
an  insolvent  person  performed  the  act  there- 
in described  within  the  prescribed  time  and 
with  the  effect,  named.  Swarts  v.  Fourth 
Nat.  Bank,  54  C.  C.  A.  387,  117  Fed.  1. 
In  4ctermining  whether  a  preference  with- 
in the  meaning  of  60a  has  been  created,  the 
intention  of  the  debtor  is  entirely  immate- 
rial,' altnough  material  in  ascertaining 
whether  the  preference  is  voidable.  Pirie 
v.  Chicago  Title  &  T.  Co.  182  U.  S.  438, 
45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906;  Re 
Fixen,  60  L.R.A.  605,  42  C.  C.  A.  354,  102 
Fed.  295,  2  N.  B.  N.  Rep.  885.  An  insol- 
vent debtor  may  undoubtedly  actually  give 
what  is  a  preference  under  60a,  without  in- 
tending to  do  so,  and  while  acting  in  good 
faith.  Sebring  v.  Wellington,  63  App.  Div. 
498,  71  N.  Y.  Supp.  788;  Barbour  v.  Priest, 
103  U.  S.  296,  26  L.  ed.  480;  First  Nat. 
Bank  v.  Holt,  84  C.  C.  A.  16,  156  Fed.  100. 
He  may  not  know  that  he  is  insolvent. 
He  may  know  it,  and  believe  with  good 
reason  that  he  will  speedily  become  solvent, 


and  that  the  payment  which  he  is  making 
will  give  no  advantage  to  the  person  to 
whom  it  is  made.  .  .  .  While  it  is  true, 
since  only  an  insolvent  can  give  a  pref- 
erence under  §  60a,  that  reasonable  cause 
to  believe  that  a  preference  was  intended 
necessarily  includes  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent  (Re 
Pfaffinger  [D.  C]  164  Fed.  523),  the  con- 
verse of  this  statement,  namely,  that  rea- 
sonable cause  to  believe  the  insolvency  in- 
cludes reasonable  belief  that  the  preference 
was  intended,  is  not  true,  for  the  reason 
that  the  latter  phrase  includes  not  only 
cause  to  believe  the  insolvency,  but  also 
that  it  was  intended  that  the  creditor  re- 
ceiving the  preference  should  obtain  a 
greai^r  percentage  of  his  debt  than  other 
creditors.  -Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.  123  Iowa,  432,  99  N.  W.  121." 
Reasonable  cause  to  believe  that  a  debt- 
or who  gives  creditors  a  preference,  as  de- 
fined in  §  60b,  is  insolvent,  is  not  the  same 
thing  as  reasonable' cause  to  believe  that  a 
preference  was  intended.  Sparks  v.  Marsh, 
(D.  C.)  177  Fed.  739.  In  Hardy  v.  Gray, 
75  C.  C.  A.  562,  144  Fed.  922,  it  was  said: 
"We  think,  so  far  aa  the  appeals  before  ua 
are  concerned,  the  only  expressions  of  the 
Supreme  Court  under  the  present  statutes 
are  those  in  Pirie  v.  Chicago  Title  &  T.  Co. 
182  u.  S.  446,  447,  46  L.  ed.  1176,  21  Sup. 
Ct.  Rep.  906,  already  referred  to,  which  em- 


four  months  period,  which  are  not  affected 
by  §  67c.  Re  Vaughan,  97  Fed.  560,  3 
Am.  Bankr.  Rep.  362,  2  N.  B.  N.  Rep.  101, 
applied  the  rule,  and  in  so  doing  adhered 
to  the  above  reasoning.  But  a  few  earlier 
cases  held  that  §  67f,  because  it  sweeps 
away  all  judgment  liens  procured  in  pro- 
ceedings against  the  insolvent  within  four 
months  of  the  "filing  of  a  petition  in  bank- 
ruptcy against  him,"  is  limited  to  invol- 
untary bankrupts,  and  therefore  has  no  ap- 
plication to  voluntary  proceedings,  notwith* 
standing  the  provisions  of  §  1,  clause  1, 
and  therefore  a  judgment  or  lien  obtained 
in  a  proceed insr  commenced  within  four 
months  of  the  filing  of  a  voluntary  petition 
in  bankruptcy  would  not  be  affected  thereby. 
Re  DeLue,  91  Fed.  510,  1  Am.  Bankr.  Rep. 
387;  Re  O'Connor,  95  Fed.  943,  2  N.  B.  N. 
Rep.  90. 

Under  that  part  of  §  67f  which  provides 
*  that  all  liens  obtained  against  the  estate  of 
an  insolvent  within  the  four  months  period 
"shall  be  deemed  null  and  void  in  case  he 
is  adjudged  a  bankrupt,  and  that  the  prop- 
erty thereby  affected  shall  be  deemed  wholly 
discharged  and  released  therefrom,"  it  is 
held  that  proceeds  in  the  hands  of  a  sheriff, 
and  not  paid  over  to  the  creditor,  realized 
from  a  sale  under  execution,  are  released 
from  the  claim  of  the  execution  creditor, 
where  the  judgment,  execution,  and  levy 
were  all  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  Clarke 
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V.  Larremore,  188  U.  S.  486,  47  L.  ed.  566, 
23  Sup.  Ct.  Rep.  363,  affirming  46  C.  C.  A. 
113,  106  Fed.  897,  3  N.  B.  N.  Rep.  656;  Re 
Huffman,  1  Am.  Bankr.  Rep.  687;  Re  Ken- 
ney,  95  Fed.  427,  on  rehearing  97  Fed.  654, 
2  N.  B.  N.  Rep.  140,  affirmed  in  46  C.  C.  A. 
113,  106  Fed.  897,  3  N.  B.  N.  Rep.  556;  Re 
Duguid,  100  Fed.  274,  2  N.  B.  N.  Rep.  607; 
Mohr  V.  Mattox,  120  Ga.  962,  48  S.  E.  410, 
12  Am.  Bankr.  Rep.  330;  Re  Benedict,  37 
Misc.  230,  76  N.  Y.  Supp.  166.  And  in  Re 
Fellerath,  95  Fed.  121,  2  Am.  Bankr.  Rep. 
40,  which  involved  a  similar  state  of  facts 
a  like  conclusion  was  reached,  but  no  refer- 
ence was  made  to  the  provision  or  provi- 
sions of  the  act  upon  which  the  decision 
was  based. 

And  even  where  the  proceeds  of  the  sale 
have  been  paid  over  to  the  execution  credit- 
or, it  has  been  held  that  the  bankruptcy 
court  may  compel  their  surrender  unless 
Iield  under  an  adverse  claim  at  the  time  the 
petition  was  filed,  as  in  such  case  the  levy 
and  sale  as  well  as  the  judgment  are  avoid- 
ed by  §  67f,  and  that  Such  an  adverse  claim 
does  not  exist  where  the  sale  was  made  aft- 
er the  petition  was  filed,  but  before  the  ad- 
judication, and  the  judgment  creditor  and 
the  purchaser  had  notice  of  the  pendency  of 
the  bankruptcy  proceedings.  Re  Breslauer, 
121  Fed.  910,  10  Bankr.  Rep.  33.  See  also 
.Staunton  v.  Wooden,  102  C.  C.  A.  355,  179 
Fed.  61,  and  Grant  v.  National  Bank,  197 
Fed.  581.     But  keeping  in  mind  that  it  la 
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phatically  declare  that  the  subdivision  of 
the  statute  of  1898,  already  quoted,  adopted 
by  the  section  of  the  act  of  1903,  involves 
the  element  that  the  'creditor  had  reason  to 
belieye  a  preference  was  intended,'  which 
could  not  exist  unless,  in  fact,  a  preference 
was  actually  intended  on  the  part  of  the 
debtor,  or  unless  there  existed  what  the  law 
regards  as  the  equivalent  thereof."  The 
rule  thus  announced  is  quoted  and  followed 
with  approval  by  the  circuit  court  of  ap- 
peals for  the  sixth  circuit  in  First  Nat. 
Bank  y.  Holt,  84  C.  C.  A.  16,  165  Fed.  100, 
citing  numerous  cases.  In  Tumlin  t. 
Bryan,  21  L.RJ^.(N.S.)  960,  91  C.  C.  A. 
200,  165  Fed.  166,  the  circuit  court  of  ap- 
peals for  the  fifth  circuit,  speaking  through 
Shelby,  C.  J.,  after  quoting  with  approval 
the  two  foregoing  cases,  added:  'To  let 
the  mere  fact  of  the  bankruptcy  of  the 
debtor  within  four  months  make  the  trans- 
action involved  voidable  would  be  to  Create 
uncertainty  and  uneasiness  as  to  the  prob- 
able result  of  every  settlement  between 
debtor  and  creditor.  Reasonable  cause  to 
believe  that  a  preference  was  intended  can- 
not be  held  to  be  proved  by  circumstances 
that  would  merely  excite  suspicion.  And 
circumstances  may  seem  suspicious  after 
the  bankruptcy  occurs  that  would  not  ap- 
pear unusual  at  the  time  of  their  occur- 
rence, and  would  then  have  presented  no 
'reasonable  cause'  on  which  to  found  a  be- 


lief of  intended  preference.  Merchants  and 
other  business  men  constantly  continue  to 
make  payments  up  to  the  very  eve  of  fail- 
ure, and  it  would  be  disastrous  to  have 
them  set  aside  on  slight  proof  or  mere 
suspicion.  Grant  v.  First  Nat.  Bank,  97. 
U.  S.  80,  24  L.  ed.  971 ;  Stucky  v.  Masonic 
Sav.  Bank,  108  U.  S.  74,  27  L.  ed.  640,  2 
Sup.  Ct,  Rep.  219."  In  Sherrill  v.  Leach, 
96  G.  C.  A.  424,  171  Fed.  623,  in  an  opinion 
participated  in  by  Severens,  Ch.  J.,  now  a 
member  of  the  United  States .  Supreme 
Court,  it  is  said:  "Further,  before  an  or- 
der can  be  made  for  the  surrender  of  the 
property  transferred,  it  must  be  found  that, 
not  only  was  the  transferrer  insolvent  at 
the  date  of  the  transfer,  but  that  the  trans- 
feree had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference. 
Neither  of  these  facts  were  found  by  the 
referee.  Following  the  allegation  of  the 
petition,  he  found  the  one  fact  only,  that 
the  rings  'were  transferred  by  him  to  her, 
not  with  a  fraudulent  intent,  but  with  the 
intent  and  for  the  purpose  of  preferring 
iier  to  his  other  creditors.'  All  the  rest 
of  his  finding  is  a  deduction  from  those 
premises.  That  the  facts  omitted  are  indis- 
pensable to  a  judgment  such  as  the  trustee 
was  seeking  has  been  held  in  previous 
decisions  of  this  court.  Lansing  Boiler  & 
Engine  Works  v.  Ryerson,  63  C.  C.  A.  253, 
128  Fed.  701;  First  Nat.  Bank  v.  Holt,  84 


the  lien  that  is  declared  void  by  virtue  of 
§  67f,  and  not  the  transfer,  it  follows  that 
when  the  proceeds  are  held  adversely,  as 
by  having  been  paid  over  prior  to  the  filing 
of  the  petition  in  bankruptcy,  §  67f  does 
not  affect  the  transaction,  and  the  trustee 
cannot  maintain  summary  proceedings  in 
the  bankruptcy  court  to  compel  the  execu- 
tion creditor  to  refund.  Re  Bailey,  144 
Fed.  214;  Re  Resnek,  167  Fed.  574;  Nelson 
v.  Svea  Pub.  Co.  178  Fed.  136;  Re  Weitzel, 
191  Fed.  463;  Greene  v.  Montana  Brewing 
Co.  28  Mont.  380,  72  Pac.  751;  Johnson  v. 
Anderson,  70  Neb.  233,  97  N.  W.  339; 
Starbuck  v.  Gebo,  48  Misc.  333,  96  N.  Y. 
Supp.  781;  Levor  v.  Seiter,  69  App.  Div. 
33,  74  N.  Y.  Supp.  '499,  8  Am.  Bankr.  Rep. 
459,  reversing  34  Misc.  382,  69  N.  Y.  Supp. 
987  (set  out  in  Rodolp  v.  First  Nat. 
Bank;  Farrell  v.  Lockett,  115  Tenn.  494, 
91  S.  W.  209.  The  trustee  in  bankruptcy, 
however,  is  not  without  remedy  in  such  a 
case,  even  in  the  absence  of  fraud,  as  he 
may  resort  to  plenary  suit  to  recover  the 
proceeds  as  a  voidable  preference  under 
§§  60a  and  60b>  provided  the  elements  es- 
sential to  recovery  under  that  section  are 
present.  See  supra,  heading  "Section  60, 
subdivisions  a  and  b." 

Questions  with  respect  to  the  insolvency 
provision  of  §  67f  have  also  arisen.  Thus, 
it  was  held  in  DeGraff  v.  Lang,  92  App.  Div. 
564,  87  N.  Y.  Supp.  78,  that  although  in- 
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solvency  of  a  debtor  at  the  time  of  the  en- 
try of  the  judgment  was  an  element  essen- 
tial to  the  avoidance  thereof  under  §  67f, 
an  adjudication  of  insolvency  at  that  time, 
made  in  the  bankruptcy  proceedings,  was 
conclusive  against  the  judgment  creditor. 
So,  in  Levor  v.  Seiter,  34  Misc.  382,  69  N. 
Y.  Supp.  987,  reversed  on  other  grounds  in 
69  App.  Div.  33,  74  N.  Y.  Supp.  499,  8  Am. 
Bankr.  Rep.  459,  it  was  said  that  the  adju- 
dication of  bankruptcy  is  sufTicient  proof  of 
the  fact  of  insolvency  within  the  language 
and  intent  of  the  act.  And  in  Simpson  v. 
Van  Etten,  108  Fed.  199,  6  Am.  Bankr.  Rep. 
204,  3  N,  B.  N.  Rep.  773,  the  trustee 
brought  the  action  to  recover  from  judgment 
creditors  moneys  received  on  judgments  by 
levy  and  sale  within  four  months  of  the 
adjudication  in  bankruptcy,  but  judgment 
was  rendered  for  the  judgment  creditors 
on  the  ground  that  it  was  not  alleged  that, 
at  the  time  the  liens  were  obtained,  the  ex- 
ecution debtors  were  insolvent,  so  as  to 
bring  the  liens  within  §  67f. 

In  Re  Booth,  2  Am.  Bankr.  Rep.  770,  a 
lien  created  by  a  judgment  rendered  in  an 
action  commenced  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy, 
and  with  knowledge  of  the  debtor's  insolven- 
cy, was  held  null  and  void  under  §  67,  sub- 
divisions c  and  f,  the  court  merely  stating 
the  general  conclusion  that  the  liens  were 
void  under  such  section.  G.  J.  C. 
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C.  C.  A  16,  165  Fed.  100;  Re  Pfaffingcr  (D. 
C.)  154  Fed.  523;  Acme  Food  Co.  v.  Meier, 
82  C.  C.  A.  208,  l53  Fed.  74.  And  see  also 
a  recent  decision  of  the  circuit  court  of 
appeals  for  the  fifth  circuit  in  Tumlin  y. 
Bryan,  21  L.R.A.(N.S.)  960,  91  C.  C.  A. 
200,  165  Fed.  166;  Loveland,  Bankr.  3d  ed. 
§§  194a,  194c.'* 

It  is  insisted  that  the  rule  announced  by 
the  Supreme  Court  in  Western  Tie  &  Tim- 
ber Co.  V.  Brown,  196  U.  S.  502,  49  L.  cd. 
571,  25  Sup.  Ct.  Rep.  339,  is  applicable, 
and  that  a  failure  on  the  part  of  the  bank- 
rupts to  make  any  efTort  to  set  aside  the 
attachment  and  judgment  amounts  to  an 
intention  to  bring  about  the  result  that  fol- 
lowed. True,  the  court  there  said  that,  if 
the  inevitable  result  of  the  transaction 
would  have  been  to  create  a  preference,  then 
the  law  would  conclusively  impute  to  the 
debtor  the  intention  to  bring  about  the  re- 
sult necessarily  arising  from  the  nature  of 
the  act  committed,  but  we  find  no  such 
allegation  in  the  amended  petition;  besides, 
the  question  involved  in  Western  Tie  &  Tim- 
ber Co.  V.  Brown  was  one  of  set-off,  and  not 
of  preference,  and  was  distinguished  in  this 
regard  by  the  court  in  Hardy  v.  Gray,  su- 
pra. In  Sherrill  v.  Leach,  supra,  it  was 
held  that,  in  order  to  establish  that  there 
was  an  unlawful  preference,  it  must  be 
allowed  and  proved  that  at  the  time  of 
the  transfer  ^e  party  making  it  was  in- 
solvent; that  the  property  transferred  was 
such  as  his  creditors  had  a  right  to  have 
subjected  to  their  claims;  that  he  intended 
a  preference;  and  that  the  transferee  has 
reasonable  cause  to  believe  that  the  trans- 
ferrer had  such  intention.  The  fact  that 
the  preference  was  obtained  by  means  of 
legal  proceedings  instituted  by  the  creditor, 
the  debtor  remaining  passive  and  indiffer- 
ent, is  not  sufficient  to  charge  an  intent  to 
give  a  preference,  within  the  intent  and 
meaning  of  the  bankruptcy  act,  as  con- 
strued in  the  foregoing  opinions.  Neither 
does  the  amended  petition  allege  the  re- 
quirement of  the  statutes  by  charging  that 
the  mpney  or  property  received  by  defend- 
ants in  error  had  the  effect  of  giving  them 
a  greater  percentage  of  their  debts  than 
other  creditors  of  the  same  class  had  re- 
ceived. West  V.  Bank  of  Lahoma,  16  Okla. 
.328,  85  Pac.  469;  Baden  v.  Bertenshaw,  68 
Kan.  32,  74  Pac.  639.  The  averments  in  a 
pleading  must  be  clear  and  unequivocal. 
Material  facts  must  be  alleged  with  certain- 
ty. Courts  cannot  indulge  inferences  to 
supply  the  omission  to  allege  a  material 
fact.  The  omitted  allegation  is  by  the  stat- 
ute made  the 'basis  of  a  substantial  right. 
The  burden  of  proof  is  upon  the  plaintiff 
(Levor  v.  Seiter,  69  App.  Div.  33,  74  N.  Y. 
Rupp.  499;  Tumlin  v.  Bryan,  supra),  and, 
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in  order  to  prove  the  facts  necessary  to  es- 
tablish a  voidable  preference,  a  necessary 
prerequisite  is  that  proper  allegations  of 
fact  De  laid,  sufficient  to  bring  the  cause 
within  the  statutory  requirements.  This 
plaintiff  in  error  failed  to  do,  &nd  the 
demurrer,  so  far  as  any  rights  under  either 
§  60a  or  §  60b  may  be  concerned,  was  prop- 
erly sustained. 

The  remaining  question  then  is:  Did  the 
petition  state  a  cause  of  action  under 
§  671  ?  The  first  paragraph  of  the  amended 
petition  charges  that  defendants  in  error 
took  possession  of  the  goods,  etc.,  on  or 
about  December  23,  1906,  and  on  the  9th 
day  of  January,  1907,  sold  the  perishable 
goods;  and  that  the  other  property  was  os- 
tensibly sold  by  the  First  National  Bank 
to  the  First  National  Building  Company; 
that  the  leased  premises  were  taken  posses- 
sion of  in  January,  1907.  In  the  second 
paragraph  it  is  charged  that  suit  was  in- 
stituted on  December  23,  1906,  and  judg- 
ment rendered  therein  on  January  9,  1907; 
that  on  January  13,  1907,  the  furniture, 
fixtures,  stock,  and  all  property  other  than 
perishable  goods,  were  ordered  sold  by  the 
court,  the  perishable  property  having  been 
sold  on  January  9,  1907;  and  that  on  or 
about  February  22,  1907,  the  goods  first 
above  mentioned  were  ostensibly  sold  to  the 
building  company;  while  in  the  fourth  par- 
agraph it  is  alleged  that  the  defendants  in 
error  claimed  to  have  sold  the  property  of 
the  bankrupts  since  the  date  of  purchase, 
on  or  about  February  21,  1907.  From  these 
and  other  allegations  of  the  petition,  as 
well  as  from  the  recitals  contained  in  the 
prayer  of  the  petition,  it  is  not  shown 
that  the  property  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy  was 
subject  to  any  lien  theretofore  created 
or  existing  at  the  time  through  legal 
proceedings.  If  the  plaintiff  relied  upon 
this  section  of  the  the  statute  as  a 
basis  of  recovery,  he  should  have  charged  in 
suitable  language  such  facts  as  would  be 
necessary  to  recover  thereunder.  The  fact 
that  attachments  had  previously  been  levied 
or  judgments  or  other  liens  obtained 
through  legal  proceedings  within  four 
months  prior  to  the  filing  of  the  petition 
in  bankruptcy  does  not  of  itself  constitute  a 
voidable  preference.  By  this  subdivision 
of  the  section  it  is  the  lien  that  is  vacated, 
and  not  the  judgment.  It  must  appear  that 
there  was  property  of  the  bankrupt  estate 
subject  to  an  attachment  or  judgment  lien 
which  could  be  released  from  the  same,  or 
which  could  pass  to  the  trustee  for  the 
benefit  of  the  bankrupt  estate.  If  the  judg- 
ment had  been  satisfied  and  the  matter  en- 
tirely closed  before  the  initiation  of  the 
bankruptcy  proceedings,  then  the  provisions 


1912. 


RODOLF  V.  FIRST  NAT.  BANK. 


215 


of  §  67f  could  have  no  application.  Green 
T.  Montana  Brewing  Co.  28  Mont.  380,  72 
Pac  751. 

In  Levor  v.  Seiter,  supra,  it  was  first 
decided  by  the  New  York  supreme  court, 
special  term  (Levor  v.  Seiter,  34  Misc.  382, 
69  ^1.  Y.  Supp.  987),  that,  where  a  judg- 
ment had  been  had  and  levy  made  within 
four  months  of  the  filing  of  the  petition 
in  bankruptcy,  and  the  property  sold  and 
the  money  or  proceeds  of  the  sale  turned 
into  the  hands  of  the  judgment  creditor, 
the  lien,  judgment,  or  levy  was  wholly  void, 
and  the  creditor  could  be  compelled  to  re- 
turn the  money  in  a  plenary  suit  instituted 
by  the  creditor  for  tiiat  purpose;  but  this 
case  was  reversed  on  appeal  to  the  appel- 
late division  of  the  supreme  court  of  that 
state  (Levor  ▼.  Seiter,  69  App.  Div.  33,  74 
N.  Y.  Supp.  499),  where  it  was  held  that, 
the  money  having  been  paid  over  to  the 
judgment  creditor  before  the  filing  of  the 
petition  in  bankruptcy,  the  case  did  not 
fall  within  the  provisions  of  §  67f  of  the 
bankruptcy  act,  and  that  the  lien  created 
by  the  judgment  and  levy  was  not  ren- 
dered void  by  an  adjudication  in  bank- 
ruptcy. It  is  the  Hen,  and  not  the  trans- 
fer, that  is  declared  void,  by  virtue  of 
S  67f.  Re  Bailey  (D.  C.)  144  Fed.  214. 
In  Nelson  v.  Svea  Pub.  Co.  (D.  C.)  178 
Fed.  136,  referring  to  subdivisions  c  and 
f  of  S  67,  it  was  said  that  these  sections 
referred  only  to  existing  liens  created  by 
legal  proceedings,  and  are  not  applicable 
to  a  case  in  which  such  a  lien  has  become 
merged  into  a  title  by  the  consummation 
of  an  execution  sale.  The  amended  petition 
fails  to  charge  the  existence  of  any  form 
of  lien  created  through  legal  proceedings 
in  effect  on  the  date  of  the  filing  of  the 
petition  in  bankruptcy,  and  therefore  does 
not  state  a  cause  of  action  coming  within 
the  ptirview  of  said  provision  of  the  stat- 
ute. 

Another  serious  question  heretofore  sd- 
verted  to  is  that  of  the  failure  of  the 
amended  petition  to  allege  that  A.  Psihos 
and  N.  Psihos,  composing  the  firm  of  Psihos 
Brothers,  were  insolvent  as  individuals,  or 
that  a  bankruptcy  petition  had  been  filed 
by  or  against  them  as  individuals.  This 
question  was  considered  by  the  circuit  court 
of  appeals  for  the  fifth  circuit  in  Tumlin 
V.  Bryan,  21  L.R.A.(N.8.)  960,  91  C.  C.  A. 
200,  165  Fed.  166,  in  which  it  was  said: 
"As  each  member  of  the  partnership  is  lia- 
ble individually  for  the  partnership  debts, 
it  seems  to  follow  that,  to  show  such  in- 
solvency as  to  entitle  the  trustee  to  recover, 
the  insolvency  of  the  members  of  the  firm 
should  be  proved.  If  a  condition  exists 
whereby  all  diligent  creditors  may  obtain 
41  LJLA.(N.S.) 


payment  in  full,  it  seems  useless  and  un- 
just to  sustain  a  suit  against  a  defendant 
who  has  only  collected  what  was  due  to 
him.  It  is  true  that  a  partnership  may  be 
treated  as  an  entity,  separate  from  its  in- 
dividual members,  for  the  purpose  of  its 
adjudication  as  a  bankrupt  (bankruptcy 
act,  §  6a;  Re  Meyer,  39  C.  C.  A.  368,  98 
Fed.  976;  Re  Mercur,  68  C.  C.  A.  472,  122 
Fed.  384)  but  in  a  suit  to  recover  a  prefer- 
ence it  is  not  only  the  insolvency  of  an 
intangible  entity,  but  the,  insolvency  of  its 
responsible  component  parts,  that  lies  at 
the  foundation  of  the  right  to  relief.  If  the 
component  parts  of  the  firm  may  be  made 
to  pay  the  firm's  debts,  tlie  suit  lacks  rea- 
son and  substance,  and  it  cannot  be  held 
that  the  defendant  has  obtained  a  greater 
percentage  of  his  debt  than  other  creditors 
of  the  same  class.  If  the  members  of  the 
firm  are  solvent,  all  creditors  may  be  paid 
in  full.  If  the  individual  members  of  the 
partnership  are  not  shown  to  be  insolvent 
at  the  date  of  the  payments,  the  preference 
is  not  voidable.  Vacarro  v.  Security  Bank, 
43  C.  C.  A.  279,  103  Fed.  436.  See  also 
Re  Blair  (D.  C.)  99  Fed.  76;  Davis  v. 
Stevens  (D.  C.)  104  Fed.  235;  Re  Forbes 
(D.  C.)  128  Fed.  137;  Re  Perley  (D.  C.) 
138  Fed.  927."  If  no  petition  in  bankrupt- 
cy had  been  filed  by  or  against  A.  Psihos 
'an4  N.  Psihos  as  individuals,  how  can  it  be 
said  that  they  are  bankrupts?  It  does  not 
appear  from  the  petition  that  the  compo- 
nent members  of  the  firm  of  Psihos  Broth- 
ers were  bankrupt;  otherwise,  how  are  we 
to  conclude  that  the  creditors  of  Psihos 
Brothers  will  not  be  paid  in  full?  The 
discharge  of  Psihos  Brothers  in  bankruptcy 
would  not  discharge  the  individual  mem- 
bers of  the  firm,  unless  they  were  individ- 
ually declared  bankrupt.  1  Fed.  Stat. 
Anno.  1,  p.  648.  This -all-important  allega- 
tion does  not  appear  in  the  petition,  unless 
by  inference  it  may  be  assumed  from  the 
use  of  the  word  **bankrupts;"  but,  as  shown 
by  the  context,  we  do  not  understand  that 
it  was  intended  to  allege  that  the  partners 
were  individually  insolvent,  or  that  petitions 
in  bankruptcy  had  been  filed  against  them 
individually.  It  does  not  follow  that,  be- 
cause a  partnership  is  insolvent,  the  in- 
dividuals composing  it  are  insolvent;  and, 
if  the  partners  are  solvent,  the  creditors 
may  be  paid  in  full. 

The  amended  petition  failing  to  state  a 
cause  of  action  under  either  §  60b,  as 
amended,  or  §  67f,  the  judgment  of  the  trial 
court  should  therefore  be  affirmed. 


Per   Curiam : 

Adopted  in  wh9I<^ 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

ARI  W.  WILSON,  Plflf.  in  Err. 

(—  Mich.  — ,  137  N.  W.  92.) 

Witness  ^  rape  ^  Impeachineiit  ^  oth- 
er similar  charg^es. 

1.  To  impeach  the  credibility  of  prosecu- 
trix in  statutory  rape,  evidence  is  admissi- 
ble that  she  made  similar  charges  against 
others,  and  subsequently  admitted  them 
to  be  untrue. 

Same  ^  relationship  to  juryman  ^  ez- 
clnsion. 

2.  A  witness  to  the  character  of  an  ac- 
cused person  cannot  be  excluded  because  he 
is  related  to  a  member  of  the  jury. 

(July  10,  1912.) 

ERROR  to  the  Circuit  Court  for  Missau- 
kee County  to  reTiew  a  j^idgment  con- 
Ticting  defendant  of  statutory  rape.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Norman  W.  Danan  and  Sawyer 
&  Penny,  for  plaintiff  in  error: 

Evidence  was  admissible  to.  prove  that 
Myrtle  McNeil  was  accustomed  and  subject 
to  making  charges  against  various  men  in 


the  community,  and  then  admitting  the  fal- 
sity of  such  charges. 

People  V.  Evans,  72  Mich.  367,  40  N.  W. 
473;  Derwin  v.  Parsons,  52  Mich.  426,  50 
Am.  Rep.  262,  18  N.  W.  200;  Washburn  v. 
People,  10  Mich.  372;  McGuire  v.  People, 
44  Mich.  286,  38  Am.  Rep.  265,  6  N.  W. 
669;  People  v.  White,  53  Mich.  538,  19  N. 
W.  174;  Mead  v.  Harris,  101  Mich.  588,  60 
N.  W.  284;  Wharton,  Crim.  Ev.  8th  ed.  370- 
373;  Wright  v.  Southern  Exp.  Co.  80  Fed. 
85;  Bums  v.  State,  145  Wis.  373,  140  Am. 
St.  Rep.  1081,  128  N.  W.  987;  1  Bishop, 
Crim.  Proc.  §  1141;  Holeomb  v.  Holcomb, 
28  Conn.  177;  District  of  Columbia  v 
Armes,  107  U.  S.  519,  27  L.  ed.  618,  2  Sup. 
Ct.  Rep.  840. 

Testimony  of  good  character  may  always 
be  produced  by  defendant  in  a  criminal  trial, 
and  a  court  cannot  exclude  the  testimony 
of  a  character  witness  for  the  sole  reason 
that  his  brother  is  on  the  jury. 

People  V.  Garbutt,  17  Mich.  27,  97  Am. 
Dec.  162;  Hamilton  v.  People,  29  Mich.  198. 

Messrs.  Henry  Miltner  and  F.  O.  Gaff- 
ney,  for  the  People: 

Evidence  of  other  acts  of  intercourse  with 
third  parties  is  inadmissible  in  a  prosecu- 
tion for  rape  upon  a  girl  under  the  statu- 
tory age. 

People  V.  Glover,  71  Mich.  304,  38  N.  W. 
874;  People  v.  Abbott,  97  Mich.  484,  37  Am. 


Note,  ^  Admissibility   for  purpose    of 
impeachment  in  actions  for  sexual  of- 
fenses, of  evidence  that  prosecuting 
%oitness    has   made    similar    charges 
'  against  other  persons. 

As  to  evidence  of  specific  instances  of  pri- 
or acts  of  unchastity  on  the  part  of  a  prose- 
cutrix in  rape  cases,  see  note  to  McQuiggan 
V.  Ladd,  14  L.R.A.(N.S.)  689,  subd.  V.  b,  1, 
p.  714. 

People  v.  Wilson  lays  down  the  rule 
that  in  a  statutory  action  for  rape,  evidence 
is  admissible  to  the  effect  that  tlie  prosecu- 
trix has  previously  made  similar  accusa- 
tions against  other  men,  and  subsequently 
acknowledged  such  accusations  to  be  false, 
when  such  evidence  is  offered  not  to  prove 
other  acts  of  unchastity  on  her  part,  but  in 
order  to  impeach  her. 

This  rule  seems  to  be  in  line  with  two 
earlier  Michigan  cases,  the  first  of  which 
was  an  action  for  indecent  assault,  where 
it  was  held  that  the  plaintiff  might  be  asked 
whether  she  bad  not  made  charges  similar 
in  nature  against  other  persons.  Derwin  v. 
Parsons,  52  Mich.  425,  50  Am.  Rep.  262,  18 
N.  W.  200. 

One  reason  underlying  the  rule  as  given 
by  Judge  Cooley  in  that  case  is  that  the 
probability  of  frequent  assault  upon  a 
woman  who  conducts  herself  properly  is 
very  small,  and  therefore  every  new  com- 
plaint tends  to  cast  doubt  upon  those  which 
preceded  it.  Ibid. 
41  L.R.A.(N.S.) 


Subsequently,  in  an  action  of  rape  alleged 
to  have  been  committed  by  a  father  upon 
his  daughter,  where  she  was  the  only  wit- 
ness for  the  people,  and  was  flatly  contra- 
dicted by  the  defendant,  it  was  held  that 
the  jury  ought  to  be  made  acquainted  with 
her  mental  and  moral  qualities;  and  evi- 
dence that  she  was  accustomed  to  make,  and 
had  on  numerous  occasions  made,  state- 
ments charging  her  brothers  and  other  men 
of  the  community  with  other  similar  of- 
fenses, and  then  had  admitted  the  falsity  of 
such  charges,  should  be  admitted.  People 
V.  Evans,  72  Mich.  367,  40  N.  W.  473. 

But  in  Ogle  v.  Brooks,  87  Ind.  600,  44  Am. 
Rep.  778,  it  was  held  that  in  an  action  for 
criminal  assault,  evidence  that  the  plaintiff 
several  years  before  had  made  a  similar 
charge  against  another,  and  had  received 
a  sum  of  money  in  compromise,  was  improp- 
erly admitted,  the  court  saying  that  such 
a  case  is  not  an  exception  to  the  rule  that 
one  case  or  one  defense  cannot  be  made  out 
by  proving  another  of  like  character. 

Cases  like  Davis  v.  State,  36  Tex.  Crim. 
Rep.  648,  38  8.  W.  174;  Caviness  v.  State, 
42  Tex.  Crim.  Rep.  420,  60  S.  W.  556;  Zim- 
merman V.  People,  117  111.  App.  64;  State 
V.  Miller,  65  Iowa,  60,  21  N.  W.  181 ;  Bracy 
V.  Kibbe,  31  Barb.  273,  holding  admissible 
statements  by  prosecutrix  ascribing  the  pa- 
ternity of  her  child  to  one  other  than  de- 
fendant, present,  of  course,  another  ques- 
tion. U.  C.  Sh. 
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St.  Rep.  360,  56  N.  W.  862;  People  v.  Mc- , 
Lean,  71  Mich.  309,  15  Am.  St.  Rep.  263,' 
38  N.  W.  917. 

Mr.  Franz  C.  Kuliii,  Attorney  General , 
alBO  for  the  People. 

Stone,  J.,  deliyered  the  opinion  of  tlio 
court: 

The  respondent  was  convicted  and  sen- 
tenced for  the  crime  of  statutory  rape  upon 
one  Myrtle  McNeil,  a  female  child  under 
the  age  of  sixteen  years,  to  wit,  of  the  age 
of  fifteen  years. 

The  respondent  has  brought  the  case  here 
for  review  upon  writ  of  error,  assigning  a 
number  of  errors.  We  shall  not  find  it  nec- 
essary to  discuss  at  length  all  of  the  as- 
signments of  error. 

The  first  and  second  assignments  of  error 
may  be  considered  together,  and  relate  to 
matters  which  arose  upon  the  cross-exami- 
nation of  Myrtle  McNeil,  the  complaining 
witness.  Upon  her  direct  examination  she 
had  testified  to  an  act  of  sexual  intercourse 
on  July  1,  1911,  as  charged  in  the  informa- 
tion. 

Upon  her  cross-examination  the  follow- 
ing occurred: 

Q.  Now,  Myrtle,  haven't  you  made  the 
same  complaint  against  a  number  of  other 
men? 

Prosecuting  attorney:  That  is  objected 
to  as  being  immaterial  and  incompetent. 

Court:     I  sustain  the  objection. 

Q.  Now,  didn't  you  make  a  similar  com- 
plaint against  Mr.  Parks  when  you  stopped 
working  there? 

Prosecuting  attorney:  We  object  to 
that. 

Court:  I  sustain  that  objection,  and  1 
will  say  now  that  you  need  not  pursue  that 
line  of  cross-examination  at  all,  because  I 
shall  sustain  every  objection  made  to  a 
question  of  that  kind. 

Respondent's  counsel:  We  propose  to 
show  your  Honor — 

Court:  Now,  I'll  not  permit  that.  1 
want  it  thoroughly  understood  that  there 
will  be  no  testimony  admitted  here,  or  any 
question  put  to  this  witness  bearing  on  her 
chastity  or  want  of  it. 

Respondent's  counsel:  It  is  not  asked 
for  that  purpose,  your  Honor.  It  is  to 
show  her  credibility  as  a  witness. 

Court:  It  is  not  admissible  for  that  pur- 
pose. 

Respondent's  counsel:  Any  offer  along 
these  lines  will  be  denied  by  the  court?  Do 
I  so  understand  it? 

Court:  Any  statement  of  what  you  pro- 
pose to  prove  along  these  lines  will  be  de- 
nied; yes,  sir. 

Respondent's  counsel:  Note  an  exception. 
41  L.R.A.(X.S.) 


During  the  course  of  the  cross-examina- 
tion of  the  same  witness,  and  in  the  absence 
of  the  jury,  the  following  occurred: 

By  respondent's  counsel:  Your  Honor, 
in  order  that  I  may  make  my  offer  of  yes- 
terday clear  to  the  court,  which  I  did  not 
then  do,  I  offer  at  this  time  to  show  that 
the  witness  Myrtle  McNeil  has  made  accu- 
sations similar  to  the  one  in  question 
against  three  different  men  in  this  county, 
who  are  our  best  citizens,  and,  after  mak- 
ing these  accusations,  she  has  acknowledged 
them  to  be  false  and  untrue.  I  ask  to  be 
allowed  to  show  that, — ask  it  at  this  time 
so  that  Myrtle  McNeil  may  be  cross-ex- 
amined upon  it.  Then  I  will  follow  that 
up,  and  carry  it  out  by  producing  those  men 
against  whom  she  made  the  charges,  and 
the  people  to  whom  she  confessed  those 
charges  were  false.  I  want  this  to  be  un- 
derstood, your  Honor,  but  I  offer  it,  not  to 
show  that  the  credibility  of  this  witness  can 
be  affected  by  her  lack  of  chastity,  and  I 
offer  it  to  show  that  she  is  morbid, — in  a 
morbid  condition  of  mind  and  body, — and 
she  is  subject  to  hallucinations  in  making 
charges  of  this  kind.  This  is  part  of  our 
main  defense,  and  I  wish  to  cite  the  case 
of  People  v.  Evans. 

Court:  Since  that  case  has  been  decided 
the  law  has-been  changed,  raising  the  age 
of  consent  from  fourteen  to  sixteen  years 
of  age.  I  am  quite  familiar  with  the  law, 
and  also  with  the  proposition  that,  if  this 
girl  was  sixteen  years  of  age  or  over,  that 
specific  acts  of  unchastity  could  be  gone 
into  for  the  purpose  of  affecting  her  credi- 
bility. But  this  is  a  different  proposition. 
There  is  no  question  but  that  would  apply 
if  the  girl  was  over  the  age  of  consent. 
The  age  of  consent  at  that  time  was  four- 
teen, so  it  would  not  be  a  parallel  case 
with  this  at  all. 

Respondent's  counsel:  We  claim,  your 
Honor,  to  have*  the  right  to  come  in  here 
and  show  that  she  is  subject  to  making 
these  identical  charges,  and  then,  after  she 
lias  made  them,  confess  that  they  are  false 
and  untrue. 

Court:  I  think,  if  you  want  to  affect 
her  credibility  in  any  way,  you  would  have 
to  do  it  in  the  regular  way;  that  is,  her 
credibility  as  a  witness;  her  truth  and 
veracity,  or  the  lack  of  it,  would  have  to 
be  shown  in  the  usual  and  general  way,  and 
not  in  specific  instances.  I  think  that 
would  be  a  proper  subject  of  inquiry.  But 
to  ask  her  questions  on  the  stand  that 
would  clearly  affect  her  chastity  by  plain 
inference  would  be  within  the  rule. 

Respondent's  counsel:  Well,  I  want  to 
go  one  step  further:  Does  the  court  re- 
fuse to  allow  me  to  bring  these  parties 
on,    and   show    that    she   has    made   those 
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charges  concerning  them,  and  also  that  she 
has  confessed  them  to  be  false?  Would 
the  ruling  of  the  court  prevent  me  doing 
that? 

Court:     Yes;  it  would. 

Respondent's  counsel:  Those  proposi- 
tions, then,  are  denied  by  the  court? 

Court:     Yes,  sir. 

Respondent's  counsel:  Note  an  excep- 
tion. 

Error  is  assigned  upon  these  rulings.  It 
is  the  claim  of  respondent's  counsel  that 
the  above  rulings  constituted  prejudicial 
error,  and  that  he  should  have  been  al* 
lowed  not  only  to  cross-examine  the  wit- 
ness on  the  subject,  but  also  to  offer  af- 
firmative evidence  of  the  fact  of  such 
charges  and  their  denials,  both  as  afifect- 
ing  her  credibility  as  a  witness,  and  as 
bearing  upon  her  mental  condition;  and- he 
cites  in  support  of  his  position  the  case  of 
People  V.  Evans,  72  Mich.  367,  377,  379,  40 
N.  W.  473.  In  that  case  the  trial  court 
permitted  the  question  to  be  asked  and 
answered  on  cross-examination,  but  held 
that  respondent  was  concluded  by  the  an- 
swer, and  could  not  contradict  the  witness 
by  other  evidence.  Exception  was  taken 
and  error  was  assigned  upon  this  ruling. 
This  court  said:  '*We  think  this  evidence 
should  have  been  admitted.  *.  .  .  The 
jury  were  asked  to  take  her  story,  and  in 
reliance  thereon  find  the  respondent  guilty. 
It  became  a  question  of  fact  for  their  con- 
sideration; and  they  ought  to  have  been 
made  acquainted,  under  the  circumstances 
stated  and  proven,  with  the  mental  and 
moral  qualities  of  the  girl.  If  she  was  ac- 
customed, and  had  on  numerous  occasions, 
as  claimed  by  counsel  for  respondent,  made 
statements  charging  not  only  her  brothers, 
but  numerous  other  men  of  that  communi- 
ty, with  other  similar  offenses,  and  then 
admitted  the  falsity  of  such  charges,  it 
would  have  a  tendency  to  show  a  morbid 
condition  of  mind  or  body,  and  go  a  long 
way  in  explaining  this  charge,  which,  under 
the  circumstances  and  the  surroundings 
shown  to  exist,  seems  almost  unaccount- 
able. It  is  claimed  that  the  testimony  of- 
fered would  tend  to  show  that  she  was  the 
subject  of  hallucinations  upon  this  subject, 
and  is  in  its  nature  independent  evidence, 
and  in  no  sense  collateral.  We  think  this 
view  is  sustained  in  the  case  of  Derwin 
V.  Parsons,  52  Mich.  426,  50  Am.  Rep.  262, 
18  N.  W.  200.  Mr.  Justice  Cooley  in  his 
opinion  in  that  case  says:  'The  case  was 
one  which  justified  a  good  degree  of  liberal- 
ity in  the  admission  of  evidence.  The  par- 
ties were  directly  opposed  in  their  testi- 
mony, and  the  jury  would  be  likely  to  ac- 
cept the  statement  of  the  one  who  was 
best  supported  by  the  circumstances.  .  .  . 
41  L.K.A.(N.S.) 


To  questions  whether  the  plaintiff  had  not 
made  charges  similar  in  nature  against  two 
other  persons,  objection  was  made,  but  we 
have  no  doubt  it  was  proper  to  allow  them, 
and  also  to  prove  the  facts,  if  she  denied 
having  made  the  charges.' "  The  trial  judge 
seems  to  have  been  of  opinion  that  the 
change  in  the  statute  relating  to  the  age  of 
legal  consent  should  distinguish  the  instant 
case  from  the  Evans  Case.  Both  were  deal- 
ing with  the  testimony  of  the  complaining 
witness,  and  both  had  to  do  with  the  cred- 
ibility of  the  witness  as  such,  and  not  with 
the  question  of  chastity  or  unchastity.  In 
fact,  it  was  sought  to  show  that  the  girl 
by  her  own  statements  had  not  been  un- 
chaste, but  that  she  was  not  entitled  to 
belief  by  reason  of  contradictory  statements 
that  were  material.  We  think  that  both 
the  trial  judge  and  counsel  for  the  people 
misapprehended  the  scope  of  the  inquiry, 
which  was,  not  aU  attempt  to  show  other 
acts  of  unchastity,  but  other  statements 
inconsistent  with  her  testimony.  Counsel 
for  the  people  cite  cases  to  the  effect  that 
other  specific  acts  of  unchastity  cannot  be 
shown  in  such  a  case;  also,  that  the  girl's 
general  reputation  for  unchastity  is  not  in- 
volved in  a  case  where  the  girl  is  under  the 
age  of  legal  consent.  We  agree  to  this 
doctrine,  but  repeat  that  we  do  not  under- 
stand by  the  line  of  evidence  offered  that 
any  attack  was  being  made  upon  the  chasti- 
ty of  this  girl.  As  cross-examination,  as 
laying  the  foundation  for  collateral  im- 
peachment, and  as  an  offer  of  independent 
evidence  relating  to  similar  charges  and 
their  denials,  we  are  constrained  to  hold 
that  the  court  erred  in  excluding  the  of- 
fered testimony.  It  is  no  answer  to  say 
that  the  girl  was  corroborated  by  other  wit- 
nesses. That  fact  would  not  change  a  rule 
of  evidence. 

The  eighth  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  refusing  to 
allow  William  Kelean,  a  witness  called  for 
the  defense,  to  testify  because  his  brother 
was  on  the  jury.  The  record  shows  that 
the  respondent  sought  to  show  his  good 
character  by  a  number  of  witnesses  resid- 
ing in  the  community.  Among  others  Wil- 
liam Kelean  was  called  to  testify  upon  that 
subject.  Upon  the  objection  of  the  assist- 
ant prosecuting  attorney  the  court  said: 
"I  think  I  will  sustain  the  objection  to 
his  being  sworn  on  the  ground  stated  by 
Mr.  Gaflfncy;  he  being  a  brother  of  one 
of  the  jurors;"  to  which  ruling  the  re- 
spondent excepted.  We  are  of  the  opinion 
that  this  ruling  was  unwarranted,  and  can- 
not be  justified.  The  counsel  for  the  peo- 
ple seek  to  justify  the  ruling  by  saying 
that  numerous  other  witnesses  did  testify 
upon  the  subject,  and  that  the  circuit  judge 
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had  the  right  to  limit  evidence  of  this  Icind. 
We  have  quoted  the  language  of  the  court 
to  show  that  the  ruling  was  not  placed 
upon  the  latter  ground.  The  materiality 
and  the  importance  and  bearing  of  testi- 
mony of  good  character  have  been  often  re- 
ferred to  by  this  court.  People  v.  Garbutt, 
17  Mich.  27,  97  Am.  Dec.  162;  People  v. 
Jassino,  100  Mich.  536,  59  N.  W.  230;  Peo- 
ple V.  Laird,  102  Mich.  135,  and  note,  60 
N.  W.  467,  We  know  of  no  rule  that  gives 
the  trial  judge  the  right  to  exclude  a  wit- 
nesa  for  the  reason  stated,  and  we  think 
that  it  is  a  practice  .that  should  not  be  sanc- 
tioned. We  are  of  opinion  that  by  this 
ruling  the  respondent  was  denied  a  sub- 
stantial right. 

We  find  no  other  reversible  error  in  the 
record.  For  the  errors  discussed,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and 
a  new  trial  granted.  The  respondent  will 
be  remanded,  to  be  dealt  with  as  the  law 
directs. 


NEW   TORK    COURT    OF   APPEALS. 

EFFIE  J.  VAN  BLARICUM,  Respt., 

V. 

GEORGIANA  H.  LARSON  et  al.,  Implead- 
ed, etc.,  Appts. 

(205  N.  Y.  356,  98  N.  E.  488.) 

I>ower  ^  dissolation     of     marriage  — 
foretgn  decree  —  effect. 

A  statute  providing  that  a  wife's  inchoate 
right  of  dower  is  not  affected  by  a  judg- 

Noie.  —  Effect  of  foreign  divorce  upon 

dower. 

It  is  not  the  purpose  to  include  in  this 
note  cases  in  which  though  the  ultimate 
question  involved  was  in  relation  to  dower 
that  question  was  assumed  to  depend  en- 
tirely upon  the  effect  accorded  the  decree  of 
divorce  upon  the  status  of  the  parties,  with- 
out any  discussion  or  consideration  of  its 
effect  on  the  right  to  dower  as  distinct  from 
its  effect  on  the  status  of  the  parties.  For 
such  cases,  see  note  to  Benton's  Succession, 
.59  L.R-A.  162,  and  Joyner  v.  Joyner,  18 
L.RJL.(N.S.)    647. 

Apparently  the  only  difference  between 
Vas  Blabicum  v.  Labson  and  Van  Cleaf  v. 
Burns,  118  N.  Y.  649,  16  Am.  St.  Rep.  782, 
23  N  E.  881,  s.  c.  second  appeal  133  N.  Y. 
r>40,  16  L.R.A.  642,  30  N.  E.  661,  upon 
which  &  distinction  could  be  claimed,  was 
that  in  the  Van  Blaricum  Case  the  di- 
vorce was  obtained  by  the  wife,  whereas 
in  the  Van  Cleaf  Case  the  divorce  was  ob- 
taioed  by  the  husband.  That  difference, 
however,  was  insufficient  to  create  a  dis- 
tinction. The  result  in  both  cases  in  hold- 
ing that  the  divorce  granted  in  the  other 
state  did  not  deprive  the  wife  of  her  right 
to  dower  in  land  owned  by  the  husband  at 
41  L.R.A.(N.S.) 


ment  dissolving  a  marriage  applies  to  a 
dissolution  in  another  state  for  a  cause  not 
recognized  by  the  local  statutes. 

(April  30,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
an  interlocutory  judgment  of  a  Special 
Term  for  Monroe  County  overruling  a  de- 
murrer to  the  complaint  in  a  proceeding 
to  establish  dower  rights  in  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Becker  &  Menzie,  for  appel- 
lants : 

A  woman  who  could  not  have  obtained 
in  New  York  a  divorce  on  the  grievance 
held  by  plaintiff  against  Larson  was  not, 
under  New  York  statutes,  entitled  to  dower 
in  New  York  lands,  having  procured  a 
divorce  a  vinculo  elsewhere  on  those 
grounds. 

Yoke  V.  Piatt,  48  Misc.  273,  96  N.  Y. 
Supp.  725;  Van  Cleaf  v.  Burns,  118  N. 
Y.  649,  16  Am.  St.  Rep.  782,  23  N.  E.  881; 
Re  Swales,  60  App.  Div.  699,  70  N.  Y.  Supp. 
220,  affirmed  in  172  N.  Y.  661,  66  N.  E. 
1122;  Wait  v.  Wait,  4  N.  Y.  96;  Day  v. 
West,  2  Edw.  Ch.  592;  Reynolds  v.  Rey- 
nolds, 24  Wend.  193;  Price  v.  Price,  124 
N.  Y.  599,  12  L.R.A.  359,  27  N.  E.  383; 
Moore  v.  Hegeman,  27  Hun,  71;  Whitsell 
V.  Mills,  6  Ind.  229;  McGill  v.  Deming,  44 
Ohio  St.  645,  11  N.  E.  118;  Re  Morrisson, 
52  Hun,  102,  5,N.  Y.  Supp.  90;  Benton's 
Succession,  59  L.R.A.  181,  note. 
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the  time  it  was  rendered,  although  the 
court  of  the  other  state  which  rendered  the 
decree  had  such  jurisdiction  as  effectually 
to  dissolve  the  marital  relation  even  in  New 
York,  is  attributable  to  the  fact  that  by 
the  law  of  New  York  (lex  ret  sitce), — which 
determines  the  effect  of  the  divorce  upon 
the  right  to  dower  in  land  in  that  state, — 
it  is  only  a  divorce  against  the  wife  on 
the  ground  of  adultery  (the  only  cause  for 
an  absolute  divorce  in  New  York)  that  will 
defeat  her  right  to  dower  as  to  property 
then  owned  by  the  husband,  and  not  the  fact 
that  the  property  in  question  was  beyond 
the  territorial  jurisdiction  of  the  court 
which  rendered  the  decree  of  divorce.  It 
is  clear  that  the  latter  fact  alone  will  not 
save  the  wife's  right  of  dower,  unless  the 
lex  ret  sitoB  should  expressly  or  impliedly 
declare  that  only  a  divorce  granted  within 
the  jurisdiction  shall  have  the  effect  to  ex- 
tinguish the  dower  right. 

In  Starbuck  v.  Starbuck,  173  N.  Y.  505, 
93  Am.  St.  Rep.  631,  66  N.  E.  193  (revers- 
ing 62  App.  Div.  437,  71  N.  Y.  Supp.  104), 
it  was  held  that  a  woman  who,  upon  the 
ground  of  cruelty,  obtained  a  divorce  in 
Massachusetts  upon  constructive  service  of 
process  upon  the  husband,  a  resident  of 
New  York,  who  did  not  appear,  could  not 
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Messrs.  Plumb  &  Plumb,  for  respond- 
ent : 

A  woman  who  has  obtained  a  divorce 
is  within  the  terms  of  the  statute  giving 
dower. 

Wait  V.  Wait,  4  N.  Y.  96;  People  v. 
Faber,  92  N.  Y.  146,  44  Am.  Rep.  367. 

The  right  to  dower  does  not  depend  upon 
the  continuance  of  the  marriage  relation. 

Re  Ensign,  103  N.  Y.  288,  67  Am.  Rep. 
717,  8  N.  E.  544;  Van  Cleaf  v.  Burns,  118 
N.  Y.  549,  16  Am.  St.  Rep.  782,  23  N.  E. 
881,  133  N.  Y.  640,  16  L.R.A.  642,  30  N.  E. 
661. 

The  plaintiffs  right  is  not  barred  by  the 
divorce  decree  in  her  favor. 

Re  Ensign,  103  N.  Y.  286,  67  Am.  Rep. 
717,  8  N.  E.  644. 

Gray,  J.,  delivered  the  opinion  of  thtf 
court : 

The  plaintiff  brought  this  action  for  the 
admeasurement  of  her  dower  in  certain  de- 


scribed lands.  A  demurrer  to  the  com- 
plaint, upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  was  overruled  at  the  special  term, 
and  an  interlocutory  judgment,  thereupon 
entered,  was  affirmed  by  the  appellate  divi- 
sion. An  application  of  the  defendants  to 
appeal  to  this  court  was  granted,  and  this 
question  was  certified  for  our  review ;  "Does 
the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action?"  The  material 
allegations  of  the  complaint,  which  are 
deemed  to  be  admitted  by  the  demurrer, 
show  that  the  plaintiff  was  married  in 
November,  1874,  in  the  state  of  Indiana 
to  one  Ellas  Larson;  that  in  September, 
1886,  in  an  action  brought  in  that  state 
by  her  against  said  Larson,  "a  final  judg- 
ment was  duly  rendered  in  favor  of  the 
plaintiff,  dissolving  said  marriage  upon  the 
grounds  of  desertion,  failure  to  support, 
and  drunkenness  on  the  part  of  Larson;" 
that  in  June,  1907,  said  Larson  died  intes- 


claim  dower  as  his  widow  in  real  property  . 
subsequently  acquired  by  him  in  New  York, 
as  against  the  wife  and  children  of  a  Penn- 
sylvania marriage  which  he  contracted  aft- 
er the  Massachusetts  decree.  This  case  fur- 
nishes another  illustration  of  the  incon- 
sistencies characterizing  the  New  York  de- 
cisions on  the  effect  of  divorce'  granted  in 
other  states  upon  constructive  service. 
Though  the  decision  seems  to  accomplish 
practical  justice  on  the  facts  of  the  case, 
the  court  of  appeals  does  not  answer  the 
argument  of  the  opinion  of  the  appellate 
division  (62  App.  Div.  437)  to  the  effect 
that  the  claim  of  dower  under  the  circum- 
stances did  not  involve  any  attack  upon 
the  jurisdiction  of  the  Massachusetts  court, 
but  merely  a  limitation  of  its  jurisdiction, 
in  accordance  with  the  New  York  view,  to 
the  establishment  of  the  plaintiff's  status 
in  Massachusetts. 

As  suggested  in  the  note  in  18  L.R.A. 
(N.S.)  652,  it  may  be  seriously  doubted 
whether  it  is  either  logically  consistent  or 
practically  expedient  for  a  court  of  one 
state  which  refuses  to  recognize  a  decree 
of  divorce  rendered  in  another  state  upon 
constructive  service  of  process  against  a  res- 
ident of  the  former  state,  as  affecting  the 
status  of  either  or  both  of  the  parties  in 
the  former  state,  to  concede  it  any  valid- 
ity or  effect  even  in  the  state  in  which 
it  was  rendered.  Practically,  however, 
as  indicated  by  the  opinion  of  the  appel- 
late division  in  the  Starbuck  Case,  the 
New  York  doctrine  does,  in  effect  con- 
cede the  validity  of  the  decree  as  affect- 
ing the  status  of  the  parties,  or,  at  the 
least,  of  the  party  who  procured  it,  in 
the  state  where  it  was  rendered,  but  denies 
it  any  effect  upon  the  status  of  either 
spouse  in  New  York.  As  pointed  out  in 
the  note  in  69  L.R.A.  pages  169  et  seq., 
some  of  the  New  York  cases,  especially 
tliosc  inVolvingf  only  the  status  of  the  spouse 
41  L.R.A.(N.S.) 


who  was  the  defendant  in  the  foreign  di- 
vorce suit,  imply  that  the  decree  establishes 
the  status  of  the  plaintiff  who  procured  it, 
not  only  in  the  state  where  it  was  rendered, 
but  also  in  New  York,  and  that  the  New 
York  doctrine  merely  denies  it  any  effect 
as  to  the  status  in  New  York  of  the  defend- 
ant. 

This  was  the  view  taken  of  the  New 
York  doctrine  by  the  appellate  division  in 
the  case  of  Re  Swales,  60  App.  Div.  599, 
70  N.  Y.  Supp.  220  (affirmed  on  opinion  be- 
low in  172  N.  Y.  651,  65  N.  E.  1122),  which 
was  cited  by  the  court  of  appeals  in  the 
Starbuck  Case  in  support  of  its  decision. 
It  was  held  in  the  Swales  Case  that  a 
woman  who,  upon  grounds  not  recognized 
by  the  state  of  New  York,  procured  in  Illi- 
nois an  absolute  divorce  upon  constructive 
service  of  process  upon  her  husband,  a  resi- 
dent of  New  York,  who  did  not  appear,  was 
not,  upon  his  subsequent  death  while  domi- 
ciled in  New  York,  entitled  to  letters  of 
administration  upon  his  estate.  It  is  ap- 
parent that  in  the  view  which,  as  above 
indicated,  the  court  took  of  the  New  York 
doctrine  in  respect  of  divorces  rendered 
upon  constructive  service,  there  was  no 
necessity,  in  order  to  deny  her  right  to  let- 
ters of  administration,  of  invoking  any  es- 
toppel against  her  to  deny  the  jurisdiction 
of  the  court  over  the  person  of  the  defend- 
ant, since  ex  hypothesi  the  decree  by  its 
direct  effect  established  her  status  as  an 
unmarried  person  in  New  York  as  else- 
where. From  the  point  of  view  of  the  court 
in  this  case,  the  necessity  of  invoking  an 
estoppel  arose  because  of  the  contention 
that  the  wife,  who  procured  the  divorce  in 
Illinois,  was  not  bona  fide  domiciled  in 
that  state.  This  view  of  the  New  York 
doctrine,  however,  cannot  be  maintained  in 
the  light  of  the  actual  results  reached  by 
the  New  York  cases.  For  example,  in  Re 
Kimball,  155  N.  Y.  62,  49  N.  E.  331,  the 
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late  in  the  city  of  Rochester  in  this  state; 
that  letters  of  administration  were  granted 
to  the  defendant  Georgiana  Larson;  and 
that,  during  the  time  of  her  marriage  with 
said  Larson  and  before  its  dissolution,  and 
thereafter  until  his  death,  he  was  seised  of 
an  estate  of  inheritance  in,  and  was  in 
posseasion  of,  certain  real  estate  in  said 
city  of  Rochester,  which  is  described.  The 
question  presented  by  this  appeal  is  whether 
a  divorce  a  vinculo  matrimonii,  which  this 
plaintiff  obtained  in  the  state  of  Indiana, 
barred  her  right  to  claim  dower  in  land 
within  this  state  of  her  former  husband, 
owned  by  him  during  the  marriage.  The 
fact  that  the  marriage  of  the  plaintiff  with 
lArson  was  dissolved  stands  admitted;  but 
it  is  contended  that  dower,  and  the  effect 
thereon  of  divorce,  being  questions  to  be 
determined  within  that  jurisdiction  in 
which  the  real  estate  is  situate,  the  judg- 
ment of  the  Indiana  court,  in  dissolving 
the     marriage     contract,     proceeded     upon 

New  York  doctrine  was  applied  by  holding 
that  a  woman  who  had  obtained  a  divorce 
in  another  state  upon  constructive  service  of 
process  upon  lier  husband,  and  subsequently 
married  another  man  in  New  York,  could 
not  claim  letters  of  administration  upon  the 
estate  of  her  second  husband,  for  the  reason 
that  the  divorce  was  invalid  in  New  York 
and  hence  the  subsequent  marriage  in  that 
state  was  also  invalid.  It  is  obvious  that 
this  decision  is  inconsistent  with  the  theory 
that  the  decree,  while  it  could  not  affect  the 
status  of  the  defendant  in  New  York,  did 
establish  the  status  of  the  plaintiff  in  that 
state  See  also  other  New  York  cases  cited 
at  page  170  of  the  note  in  59  L.R.A.,  where 
it  was  held  or  assumed  that  the  spouse 
against  whom  a  decree  was  rendered  in 
another  state  under  such  circumstances  may 
subsequently  maintain  an  action  for  divorce 
in  New  York  from  the  spouse  who  obtained 
that  decree.  As  alreadv  indicated,  the  de- 
eision  of  the  court  of  appeals  in  the  Star- 
buck  Case  does  not  rest  upon  the  view  that 
the  New  York  doctrine  merely  denies  the 
effect  of  the  decree  upon  the  status  of  the 
defendant  in  New  YorK,  and  concedes  its  ef- 
fect upon  the  status  of  the  plaintiff  in  that 
state,  but  upon  the  ground  that  the  wife, 
by  invoking  the  jurisdiction  of  the  Massa- 
chusetts court,  was  estopped  to  deny  the 
validity  of  the  decree  so  far  as  it  affects 
her  status  even  in  New  York.  In  this  view 
the  question  recurs  as  to  how  the  argument 
of  the  appellate  division  is  to  be  met  con- 
sistently with  the  New  York  view  that  the 
decree  validly  establishes  the  status  of  the 
parties,  or  at  leas{  of  the  plaintiff,  in  the 
state  where  it  was  rendered,  but  does  not 
affect  the  status  of  either  in  New  York. 
It  may  be  observed,  however,  that  the  New 
York  courts  seem  practically  to  have  aban- 
doned any  attempt  to  preserve  consistency  j 
as  to  the  collateral  consequences  of  the  doc-  i 
trine  refusing  to  accord  full  validity  and  i 
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grounds  not  recognited  by  the  statutes  of 
this  state,  and  that  she  had,  in  effect,  re- 
leased, or  forfeited,  her  dower  right.  That 
is  to  say,  as  the  misconduct  of  her  husband, 
upon  which  the  plaintiff's  divorce  was  based, 
was  not  such  as  would  in  this  state  war- 
rant the  dissolution  of  marriage,  the  result 
was  that,  while  she  ceased  to  be  his  wife, 
she  had,  by  her  voluntary  act,  in  effect, 
lost  her  right  to  claim  dower  in  his  lands 
upon  his  death.  I  think  the  question  has 
been  correctly  decided  below,  and  that  the 
appellants'  argument  rests  upon  an  erro- 
neous application  of  the  provisions  of  our 
statutes  relating  to  dower. 

The  basis  of  the  right  to  dower,  which 
our  statute  confers  upon  the  wife,  is  in  the 
common  law  of  England,  as  given  and  reg- 
ulated by  English  statutes.  Those  in  force 
at  the  time  of  the  adoption  of  our  first  Con- 
stitution, in  1777,  were  re-enacted  in 
various  revisions  of  our  laws;  until  their 
substance    was    embodied    in    the    Revised 


effect  to  decrees  of  divorce  rendered  in  other 
states  against  residents  of  New  York  upon 
constructive  service  of  process.  They  are 
not  inclined  to  adhere  to  the  strictly  logical 
consequences  of  their  doctrine  on  that  point 
when  the  result  would  be  to  work  an  ap- 
parent injustice  in  a  particular  case. 

Apparently  opposed  to  the  decision  of 
the  court  of  appeals  in  the  Starbuck  Case 
is  McCreery  v.  Davis,  44  S.  C.  195,  28  L.R.A. 
655,  61  Am.  St  Rep.  794,  22  S.  E.  178, 
holding  that,  irrespective  of  the  fact  that 
the  decree  expressly  reserved  the  question 
of  the  right  of  dower,  a  decree  of  divorce 
obtained  in  Illinois  by  a  wife  upon  con- 
structive service  of  process  upon  her  hus- 
band, a  resident  of  South  Carolina,  who  did 
not  appear,  would  not  estop  the  wife  from 
asserting  her  dower,  either  in  respect  of 
property  owned  by  the  husband  at  the 
time  of  such  decree  or  in  respect  of  prop- 
erty subsequently  acquired  by  him.  The 
question  arose  in  a  suit  by  the  husband  to 
compel  specific  performance  of  a  contract 
to  purchase  the  land.  The  wife  was  not 
a  party  to  the  suit,  but  the  court  express- 
ly stated  that  it  did  not  care  to  base  its 
decision  on  that  fact. 

Before  the  decision  in  the  Van  Blabicum 
Case'  it  was  held  at  special  term  in 
Voke  V.  Piatt,  48  Misc.  273,  96  N.  Y.  Supp. 
725,  that  a  divorce  upon  the  ground  of  the 
husband's  cruelty  procured  by  the  wife  in 
another  state,  upon  constructive  service  of 
process  upon  him,  precluded  her  from  claim- 
ing dower  not  only  as  to  property  subse- 
quently acquired  by  him,  but  also  as  to 
property  owned  by  him  at  the  time  of  the 
decree.  As  to  property  subsequently  ac- 
quired the  decision  is  supported  by  the  de- 
cision of  the  court  of  appeals  in  the  Star- 
buck  Case,  but  as  to  the  property  owned  at 
the  time  of  the  divorce  the  decision  must 
now  be  regarded  as  overruled  by  the  Van 
Blabicum  Case,  G.  H.  P. 


222 


NEW  YORK  COURT  OF  APPEALS. 


AnL, 


Statutes,  in  1829.  The  statutory  provisions 
upon  the  subject  of  dower  are  now  contained 
in  article  6  of  the  real  property  law  (chap. 
50,  Consolidated  Laws),  and,  so  far  as 
pertinent  to  this  case,  remained  unchanged. 
The  statute  provided  that  "a  widow  shall 
be  endowed  with  the  third  part  of  all  the 
lands  whereof  her  husband  was  seised  of 
an  estate  of  inheritance,  at  any  time  during 
the  marriage."  1  Rev.  Stat.  740,  §  1; 
real  prop,  law,  §  190.  That  the  woman 
need  not  be  a  widow  to  be  endowed  of  her 
husband's  lands  was  early  decided  in  the 
case  of  Wait  v.  Wait,  4  N.  Y.  95,  where  it 
was  held  that  the  term  "widow"  was  com- 
prehensively employed  by  the  legislature 
to  designate  the  person  entitled  to  dower. 
The    wife,    in   that   case,   had   obtained   a 

.  divorce  for  the  husband's  adultery,  and  her 
right  to  dower  in  lands  left  by  him  was 
sustained.  The  right  to  dower  is  not  de- 
pendent upon  the  woman  being  the  wife  at 
the  time  of  the  husband's  decease.    See  Peo- 

.  pie  V.  Faber,  92  N.  Y.  146,  44  Am.  Rep. 
357.  The  statute  of  dower  provided  for 
her  disendowment  as  follows:  "In  case 
of  a  divorce,  dissolving  the  marriage  con- 
tract for  tne  misconduct  of  the  wife,  she 
shall  not  be  endowed."  1  Rev.  Stat.  741, 
§  8;  real  prop,  law,  §  196.  The  provision 
is  significant.  The  wife's  title,  or  right, 
of  dower  in  lands,  which  is  the  creation 
of  the  statute  and  which  becomes  inchoate 
upon  marriage  and  seisin  in  the  husband, 
the  statute  deprives  her  of,  only,  when  the 
marriage  contract  has  been  dissolved  for  her 
misconduct.  Impliedly,  therefore,  she  cannot 
be  deprived  of  it,  involuntarily,  except  it 
is  forfeited  under  those  conditions.  It  was 
observed  by  Judge  Finch,  in  Re  Ensign, 
103  N.  Y.  284,  288,  67  Am.  Rep.  717,  8  N. 
E.  644,  546,  that  the  existing  right  of 
dower  "remains,  becatise  it  has  already 
accrued,  has  not  been  forfeited  by  guilt, 
and  does  not  depend  upon  the  continuance 
of  the  marriage  relation,  but  independent 
of  that  continuance  becomes  consummate 
by  the  death  of  him  who  was  the  husband 
when  it  sprang  into  being."  The  statutory 
provisions  forbid  deprivation  of  the  right 
of  dower  by  implication,  and  in  that  way, 
only,  could  this  plaintiff's  judgment  divor- 
cing her  be  construed  as  her  release  of  the 
right,  or  as  a  forfeiture  of  it.  See  Wait 
V.  Wait,  supra. 

The  provisions  of  the  Code  of  Civil  Pro- 
cedure regulating  matrimonial  actions  (§§ 
1759,  1760),  though  relating  to  actions  in 
the  courts  of  this  state,  evidence  the  poli- 
cy of  the  law,  with  respect  to  the  effect 
of  the  dissolution  of  a  marriage  upon  the 
inchoate  right  of  dower.  Section  1759  pro- 
vides, when  the  action  is  brouplit  by  tlie 
wife,  that,  **where  final  judgment  is  ren- 
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dered  dissolving  the  marriage,  the  plaintiff's 
inchoate  right  of  dower  ...  is  not 
affected  by  the  judgment."  Section  1760 
provides,  when  the  action  is  brought  by 
the  husband,  that,  "where  judgment  is 
rendered  dissolving  the  marriage,*  the  de- 
fendant is  not  entitled  to  dower,"  etc.  These 
provisions  give  practical  effect  to  the  stat- 
ute of  dower,  by  preserving  the  wife's  in- 
choate right,  upon  a  divorce  a  vinculo , 
unless  decreed  at  the  suit  of  her  husband. 
Ihat  the  marriage  of  this  plaintiff  with 
Larson  was  validly  dissolved  for  his  mis- 
conduct, by  the  Indiana  court,  is  admitted 
by  the  pleading.  Her  right  to  dower  m 
lands  here,  of  course,  is  a  matter  to  be  de- 
termined by  the  courts  of  this  jurisdiction; 
but  she  brings  herself  within  the  protection 
of  our  statutes,  which  forfeit  her  right, 
only,  where  her  misconduct — that  is,  her 
adultery — ^has  been  the  cause  of  the  dis- 
solution of  the  marriage.  Her  existing 
right  of  dower,  already  vested,  was  not  for- 
feited, although  the  relation  of  husband 
and  wife  was  destroyed  by  the  Indiana 
judgment.  In  Van  Cleaf  v.  Burns,  118  N. 
Y.  549,  16  Am.  St.  Rep.  782,  23  N.  E.  881, 
and  Id.,  133  N.  Y.  540,  15  i^.R.A.  542,  30 
N.  E.  661,  the  husband  obtained  an  absolute 
divorce  from  his  wife,  in  Illinois,  on  the 
ground  of  her  desertion;  but  we  held  that 
her  rigtit  of  dower  in  real  estate  here  had 
not  been  affected  thereby.  In  Starbuck  v. 
Starbuck,  173  N.  Y.  503,  93  Am.  St.  Rep. 
631,  66  N.  E.  193,  where  the  wife  had  pro- 
cured a  judgment  of  divorce  within  the 
state  of  Massachusetts,  upon  the  ground  of 
her  husband's  cruelty,  her  action,  brought 
in  this  state  to  recover  dower,  as  his  widow, 
was  defeated;  inasmuch  as,  having  invoked 
and  submitted  to  the  jurisdiction  of  the 
Massachusetts  court,  she  was  bound  by  its 
decree  in  its  effect  upon  the  marriage  rela- 
tion. As  it  was  held  that  the  effect  of  the 
decree  was  to  bar  the  wife's  dower  as  to 
the  real  estate  which  was  acquired  by  her 
former  husband  after  the  decree,  the  deci- 
sion has  its  significant  bearing  upon  this 
case. 

'ihe  decree  dissolving  the  plaintiff's  mar- 
riage relation  with  her  husband  was  pros- 
pective in  its  operation.  Up  to  the  time 
of  its  rendition,  her  vested  right  in  the 
lands  possessed  and  acquired  by  her  hus- 
band during  tne  marriage  had  not  been  re- 
leased, nor  forfeited;  but,  the  marriage 
relation  no  longer  subsisting,  lands  there- 
after acquired  by  him, would  not  be  sub- 
ject to  claim  of  dower  by  her.  As  to  the 
lands  acquired  wliile  the  marriage  existed, 
lier  inchoate  title  became  consummate  upon 
]iis   death. 

For  these  reasons,  I  advise  that  the  judg- 
ment  be   allirmcd,   and   that   the   questiow 
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certified  to  this  court  be  answered  in  the    Telegram  ^  notice  of  claim  ^  tort  ac- 


affirmative. 

Cullen,  Ch.  J.,  and  Werner,  Hlscock, 
CThase,  and  Collin,  JJ.,  concur. 

Wlllard  Dartlett,  J.,  absent. 


NORTH  CAROIilNA  SUPKEMB 
COUBT. 

LIZZIE  PENN 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 

(—  N.  C.  — ,  76  S.  E.  16.) 

Ck>nfllct  of  laws  —  failure  to  deliver  tel- 
egram -—  mental  anguish —>  damages. 

1.  An  action  in  tort  may  be  maintained 
by  the  addressee  of  a  telegram  of  whose 
interest  the  company  has  notice,  to  recover 
damages  for  mental  anguish  for  its  negli- 
gent failure  to  deliver  a  death  message  with- 
in the  state,  although  the  contract  for  trans- 
mission was  made  in  another  state  the  laws 
of  which  do  not  recognize  the  right  to  re- 
cover damages  for  mental  suffering  in  such 


Uon  ^  applicability  of  rnle. 

2.  The  regulations  of  the  telegraph  com- 
pany requiring  notice  of  claims  for  failure 
to  deliver  a  message  to  be  given  within  a 
specified  time  are  applicable  even  though 
the  claim  is  by  the  sendee  in  tort  for  breach 
of  public  duty,  and  not  for  breach  of  the 
contract. 

(Brown,  J.,  dissents.) 
(May  28,  1012.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Forsyth 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged  neg- 
ligent failure  to  deliver  a  telegram.  Af- 
firmed. 

Statement  by  Hoke,   J. : 

The  evidence  tended  to  show  that  on  the 
morning  of  July  3,  1911,  at  8  a.  m.,  a  mes- 
sage was  delivered  to  defendant  company 
by  Herbert  Penn,  at  Roanoke,  Virginia,  ad- 
dressed to  plaintiff  at  Winston-Salem, 
North  Carolina,  announcing  the  death  of  a 
child  of  Herbert  Penn  and  grandchild  of 
plaintiff;  and  that  same  was  duly  and  prop- 
erly transmitted  by  defendant  to  its  office 


Note,  —  Law  governing  liability  of  tele- 
graph,  company. 

The  present  note  is  a  continuation  of 
notes  on  the  same  subject  in  63  L.H.A.  532; 
5  L.R.A.(N.S.)  751;  23  L.R.A.(N.S  )  048; 
28  L.Rji.(N.S.)  490,  and  29  L.RA.(N.S.) 
795. 

These  notes  do  not  cover  the  question 
whetlier  the  state  law,  as  applied  by  the 
courts  to  interstate  messages,  unwarrant- 
ably interferes  with  interstate  commerce,  in 
violation  of  the  Federal  Constitution.  Up- 
on that  point,  see  note  to  Western  U.  Teleg. 
Co.  V.  Commercial  Mill.  Co.  36  L.R.A.(N.S.) 
220.  The  question  as  to  the  applicability  of 
penal  statutes  to  interstate  messages  is  also 
excluded,  as  it  pertains  to  the  construction 
of  statutes  or' to  interstate  commerce,  rather 
than  to  conflict  of  laws. 

Law  governing  right  to  recover  for  mental 

anguish. 

As  shown  in  the  earlier  notes,  the  right 
to  recover  damages  for  mental  anguish,  at 
least  when  the  action  is  regarded  as  ex 
delicto,  depends  upon  the  law  of  the  state 
where  the  contract  is  made  and  from  which 
the  telegram  is  sent,  and  not  upon  the  law 
of  the  state  in  which  the  delivery  is  to  be 
made.  To  the  same  effect  are  the  following 
subsequent  cases:  Western  U.  Teleg.  Co.  v 
Young,  —  Tex.  Civ.  App.  — ,  133  S.  W.  612 
(telegram  sent  from  a  point  in  Alabama 
to  a  point  in  Texas;  action  by  addressee; 
law  of  Alabama,  which  was  found  tn  permit 
recovery  for  'mental  anguish,  applied) ; 
41  L.R.A,(N.S.) 


I  Western  U.   Teleg.   Co.  v.  Moore,  —  Tex. 

I  Civ.  App".  —,  139  S  W.  1020  (telegram  sent 
from  point  in  California  to  a  point  in  Tex- 
as; action  by  addressee;  law  of  California, 
denying  recovery  for  mental  anguish,  ap- 
plied). In  the  last  case  the  court  repudi- 
ated the  contention  that  the  contract  should 
be  regarded  as  a  Texas  contract,  and  thus 
within  the  Texas  rule  in  permitting  recovery 
for  mental  anguish^  because  the  message  in 
question  was  sent  in  reply  to  a  message 
from  Texas. 

In  Western  U.  Teleg.  Co.  v.  Tice,  —  Tex. 
Civ.  App.  — ,  149  S.  \y.  1078,  the  law  of 
Texas,  permitting  recovery  for  mental  an- 
guish, was  held  applicable  in  a  case  where 
the  negligence  charged  was  the  failure  to 
deliver  promptly,  at  the  point  of  destination 
in  Oklahoma,  a  message  originating  at  a 
point  in  Arkansas;  but  this  was  upon  the 
ground  that  the  defendant  (Western  U. 
Teleg.  Company)  received  the  message  in 
Texas  from  the  Postal  Telegraph  Company, 
which  was  acting  merely  as  a  forwarding 
agent  of  the  sender. 

In  Markley  v.  Western  U.  Teleg.  Co.  151 
Iowa,  612,  132  N.  W.  37,  holding  that  the 
law  of  Iowa,  allowing  recovery  for  mental 
anguish,  applied  in  an  action  by  the 
addressee  of  a  message  sent  from  a  point 
in  Iowa  to  a  point  in  Nebraska,  although 
the  delay  occurred  in  the  latter  state,  the 
court  said  that  no  matter  whether  the  ac- 
tion be  ea  delicto  or  ex  contractu  the  duty 
owing  by  the  telegraph  company  was  a 
public  one  growing  out  of  the  contract,  and 
the  ^measure    of    damages    was    governed 
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at  Winston-Salem,  and  there  defendant  neg- 
ligently failed  to  deliver  it  to  plaintiff, 
whose  place  of  residence  was  well  known; 
and  she  only  had  notice  that  such  a  mes- 
sage was  in  the  Winston  office  through  a 
postal  card  from  defendant's  agent,  deliv- 
ered on  the  morning  of  July  5th;  and  by 
reason  of  such  negligence  and  wrong  on  the 
part  of  defendant  company  and  its  agent, 
plaintiff  was  prevented  from  going  to  Roa- 
noke and  being  with  her  son  in  the  time 
of  his  bereavement,  and  from  attending  the 
funeral  of  her  grandchild,  etc.  Defendant, 
denying  negligence,  alleged,  further,  that 
the  contract  for  transmission  and  delivery 
of  the  message  was  made  in  Roanoke,  Vir- 
ginia, and  plaintiff's  cause  of  action,  if  she 
had  any,  arose  in  that  state,  and  that,  by 
the  law  of  that  state,  substantial  damages 
for  mental  anguish  could  not  be  awarded 
in  such  an  action;  and  the  jury  rendered 
the  following  verdict: 

"First.  Did  the  defendant  negligently 
fail  to  deliver  the  message,  as  alleged  in 
the  complaint?    Answer:     Yes. 

"Second.  If  so,  did  the  acts  and  omis- 
sions constituting  negligence  occur  in  the 
state  of  North  Carolina?    Answer:    Yes. 

"Third.  If  the  message  had  been  deliv- 
ered in  a  reasonable  time,  could  and  would 
the  plaintiff  have  gone  to  Roanoke  to  be 
present  at  the  funeral,  as  alleged  in  the 
complaint?    Answer:     Yes.' 

"Fourth.  Under  the  law  of  the  state  of 


Virginia,  can  damages  for  mental  suffering, 
independent  of  any  injury  to  person  or  es- 
tate, be  recovered  against  a  telegraph  com- 
pany for  negligent  failure  to  deliver  a  mes- 
sage, or  for  negligent  delay  in  the  delivery 
of  a  message,  although  the  telegraph  com- 
pany is  advised  of  the  character  of  the  mes- 
sage?    Answer:     No. 

"Fifth.  What  damage,  if  any,  has  the 
plaintiff  sustained  on  account  of  mental 
anguish  caused  by  the  negligence  of  the 
defendant?    Answer:     $200." 

The  court,  haying  declined  to  enter  judg- 
ment on  verdict  for  defendant,  gave  judg- 
ment thereon  for  plaintiff,  and  defendant 
excepted  and  appealed. 

Messrs.  George  H.  Fearons  and  Man- 
ly, Hendren,  &  Womble,  for  appellant: 

Plaintiff  cannot  recover. 

Johnson  v.  Western  U.  Teleg.  Co.  144  N. 
C.  410,  10  L.RjSl.(N.S.)  256,  119  Am.  St. 
Rep.  961,  57  S.  E.  122;  Bryan  v.  Western 
U.  Teleg.  Co.  133  N.  C.  603,  45  S.  E.  938; 
Hancock  v.  Western  U.  Teleg.  Co.  137  N. 
C.  497,  69  L.R.A.  403,  49  S.  E.  952;  HaU  v. 
Western  U.  Teleg.  Co.  139  N.  C.  369,  52  S. 
E.  50;  Kivett  v.  Western  U.  Teleg.  Co.  166 
N.  C.  296,  72  S.  E.  388;  Ligon  v.  Western  U. 
Teleg.  Co.  46  Tex.  Civ.  App.  408,  102  S.  W. 
429;  Western  U.  Teleg.  Co.  v.  Young,  — 
Tex.  Civ.  App.  — ,  133  S.  W.  512;  Western 
U.  Teleg.  Co.  v.  Moore,  —  Tex.  Civ.  App. 
— ,  139  S.  W.  1020;  Western  U.  Teleg.  Co.  v. 


either  by  the  law  of  forum  or  the  lex  loci 
€ontra>ctU8. 

Upon  the  authority  of  Heath  v.  Postal 
Teleg.  Cable  Co.  87  S.  C.  219,  69  S.  E  283 
(cited  in  note  in  29  L.R.A.(N.S.)  795), 
and  Brown  v.  Western  U.  Teleg.  Co.  85  S.  C 
495,  137  Am.  St.  Rep.  914,  67  S.  E.  146 
(cited  in  note  in  28  L.R.A.(N.S.)  490), 
the  South  Carolina  statute,  allowing  re- 
covery of  damages  for  mental  anguish,  was 
held  in  Boyd  v  Western  U.  Teleg.  Co.  88 
S.  C.  518,  71  S.  E.  28,  to  govern  in  an  ac- 
tion by  an  addressee  of  a  message  sent  from 
a  point  in  that  state  to  a  point  in  another 
state,  without  reference  to  where  the  delay 
actually  occurred,  although  the  action  ap- 
pears to  have  been  treated  as  an  action 
ex  delicto,  arising  out  of  the  contract. 

As  shown  in  the  earlier  notes,  the  rule 
that  the  contract  is  governed  by  the  law 
of  the  state  where  it  is  made,  and  from 
which  the  telegram  is  sent,  does  not  neces- 
sarily prevent  the  application  of  the  law 
of  the  state  to  which  the  telegram  is  sent, 
permitting  recovery  for  mental  anguish, 
where  the  action  is  ea  delicto  and  the  negli- 
gent breach  of  the  contract  occurred  in  that 
state.  And  to  that  effect  is  Western  U. 
Teleg.  Co.  v.  Chilton,  100  Ark.  296,  140  S. 
W.  26,  holding  damages  for  mental  anguish, 
as  permitted  by  tlie  law  of  Arkansas,  re- 
coverable although  the  message  was  sent 
from  a  point  in  Missouri,  where  suchr  dam- 
41  L.R.A.(N.S.) 


ages  are  not  allowed,  the  negligent  breach 
of  the  contract  constituting  the  tort  having 
occurred  in<  Arkansas. 

Notice  of  claim. 

The  validity  of  a  stipulation  making  no- 
tice of  claim  a  condition  of  liability  is  gov- 
erned by  the  law  of  the  state  from  which 
the  message  is  sent.  Western  U.  Teleg.  Co. 
v.  Ashley,  —  Tex.  Civ.  App.  — ,  137  S.  W. 
1166. 

So,  in  Western  U.  Teleg.  Co.  v.  Douglass, 
— -  Tex.  Civ.  App.  — ,  133  S.  W.  877,  it  was 
held  that  such  a  stipulation  in  a  contract 
is  governed  by  the  law  of  the  place  where 
the  contract  is  made,  and  from  which  the 
message  is  sent,  and  does  not  affect  the 
remedy  merely  so  as  to  be  governed  by  the 
lex  fori  (overruling  the  decision  to  the  con- 
trary by  the  court  of  civil  appeals,  124  S. 
W.  488).  The  decision  below,  however,  was 
affirmed  for  the  reason  that  the  message 
in  question  was  telephoned  to  the  transmit- 
ting office,  and  the  stipulation  as  to  notice 
in  the  blank  form  was  not  a  part  of  the 
contract. 

Generally,  as  to  the  law  governing  a  stip- 
ulation in  a  contract  making  notice  of  dam- 
ages a  condition  of  a  right  of  action,  see 
note  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Thomp- 
son, 7  L.R  A,(N.S.)  191.  G.  H.  P. 
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Ashley,  —  Tex.  Civ.  App.  — ,  137  S.  W.  1135 . 
Caunaday  v.  Atlantic  Coast  Line  R.  Co.  143 
K.  C.  443,  8  L.R.A.(N.S.)  939,  118  Am.  St. 
Rep.  821,  55  S.  E.  836;  Miller  v.  Southern  R. 
Co.  141  N.  C.  47,  53  S.  E.  726;  Williams  v. 
Southern  R.  Co.  128  N.  C.  286,  38  S.  E.  893; 
Shaw  V.  Postal  Teleg.  &  Cable  Co.  79  Miss. 
670,  56  L.R.A.  486,  89  Am.  St.  Rep.  666,  31 
So.  222;  Dyke  v.  Erie  R.  Co.  45  N.  Y.  113, 
6  Am.  Rep.  43. 

The  conception  of  the  contract  adherer 
in  and  influences  the  action  against  a  tele- 
graph company. 

Dayvis  v.  Western  U.  Teleg.  Co.  139  N. 
C.  84,  51  S.  E.  898;  27  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1059;  Newsome  v.  Western  U. 
Teleg.  Co.  153  N.  C.  155,  69  S.  E.  10;  Clark 
Mfg.  Co.  V.  Western  U.  Teleg.  Co.  152  N. 
C.  159,  27  L,R.A.(N.S.)  643,  67  S.  E.  329; 
Battle  ▼.  Western  U.  Teleg.  Co.  151  N.  C. 
632,  66  S.  E.  661;  Broom  v.  Western  U. 
Teleg.  Co.  71  S.  C.  506,  51  S.  E.  259,  4  Ann. 
Gas.  611. 

Where  the  telegraph  message  is  deliv- 
ered to  the  company  at  its  office  in  one 
state  for  transmission  to  a  place  in  another 
state,  the  laws  of  the  former  state  relating 
to  the  liability  of  the  company  on  a  con- 
tract will  govern. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  1352; 
Western  U.  Teleg.  Co.  v.  Witt,  33  Ky.  L. 
Rep.  685,  110  S.  W.  889;  La  Grange  v. 
Southwestern  Teleg.  Co.  25  La.  Ann.  383; 
Western  U.  Teleg.  Co.  v.  Pratt,  18  Okla. 
274,  89  Pac  237. 

Messrs.  John  M.  Robinson  and  W. 
Reade  Johnson,  for  appellee: 

The  present  action  is  in  tort. 

Young  V.  Western  U.  Teleg.  Co.  107  N.  C. 
370,  9  L.R.A.  669,  22  Am.  St.  Rep.  883,  11 
S.  E.  1044;  Cordell  v.  Western  U.  Teleg. 
Co.  149  N.  C.  402,  22  L.RA.(N.S.)  540,  63 
S.  E.  71. 

Being  in  tort,  and  the  negligence  where- 
on the  action  is  based  having  occurred  in 
this  state,  damages  for  mental  anguish  may 
be  recovered  here,  even  though  a  recovery 
could  not  be  had  under  the  law  of  Vir- 
ginia. 

Gray  v.  Western  U.  Teleg.  Co.  108  Tenn. 
39,  56  L.R.A.  301,  91  Am.  St.  Rep.  706,  64 
S.  W.  1063;  Balderston  v.  Western  U.  Teleg. 
Co.  79  8.  C.  160,  60  S.  E.  435;  Hughes  v. 
Western  U.  Teleg.  Co.  72  S.  C.  516,  52  S. 
E.  107;  Harrison  v.  Western  U.  Teleg.  Co. 
71  S.  C.  386,  51  8.  E.  119;  Hellams  v.  Wes- 
tern U.  Teleg.  Co.  70  S.  C.  83,  49  S.  E.  12; 
Western  U.  Teleg.  Co.  v.  Ford,  77  Ark.  531, 
92  S.  W.  528;  Gentle  v.  Western  U.  Teleg. 
Co.  82  Ark.  96,  100  S.  W.  742;  Woods  v. 
Western  U.  Teleg.  Co.  148  N.  C.  10, 128  Am. 
St.  Rep.  581,  61  S.  E.  653. 

The  sender  or  addressee  of  a  message 
which  a  telegraph  company  has  negligently 
41  L.R.A.(K.S.)  15 


failed  to  deliver  has  an  election  of  two 
remedies:  (1)  He  may  base  his  action  upon 
the  contract;  (2)  he  may  bring  an  action 
in  tort. 

Young  v.  Western  U.  Teleg.  Co.  107  N. 
C.  370,  9  L.R.A.  669,  22  Am.  St.  Rep.  883, 
11  S.  E.  1044;  Virginia-Carolina  Peanut  Co. 
v.  Atlantic  Coast  Line  R.  Co.  155  N.  C.  148, 
71  S.  E.  71;  Carmichael  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.  157  N.  C.  21,  39  L.R.A. 
(N.S.)  651,  72  S.  E.  619. 

It  would  be  contrary  to  the  public  poli- 
cy of  this  state  to  enforce  the  law  of  Vir- 
ginia, refusing  to  hold  the  defendant  liable 
for  its  negligence. 

Stringfield  v.  Southern  R.  Co.  152  N.  C. 
125,  67  S.  E.  333;  Harden  v.  Chesapeake 
&  O.  R.  Co.  157  N.  C.  238,  72  S.  E.  1042; 
Williamson  v.  Postal  Teleg.  &  Cable  0>.  151 
N.  C.  223,  65  S.  E.  974;  Van  Hoffman  v. 
Quincy,  4  Wall.  552,  18  L.  ed.  409. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

It  is  well-established  doctrine  in  this 
state  that,  under  given  circumstances,  sub- 
stantial damages  for  mental  anguish  may 
be  awarded  for  wrongful  and  negligent  fail- 
ure to  deliver  or  correctly  transmit  a  tele- 
graphic message,  and  this  independent  of 
bodily  or  pecuniary  injury.  The  authorities 
are  also  to  the  effect  that  such  recovery 
may  be  had  by  the  sender  or  the  addressee 
of  the  message,  or  the  beneficiary  whose  in- 
terest in  its  proper  delivery  has  been  suf- 
ficiently made  known  to  the  company. 
Christman  v.  Postal  Teleg.  Co.  —  N.  C.  — , 
74  S.  E.  325;  Kivett  v.  Western  U.  Teleg. 
Co.  156  N.  C.  296,  72  S.  E.  388;  Woods  v. 
Western  U.  Teleg.  Co.  148  N.  C.  1,  128 
Am.  St.  Rep.  681,  61  S.  E.  653;  Dayvis  v. 
Western  U.  Teleg.  Co.  139  N.  C.  80,  51  S. 
E.  898;  Crawford  v.  Western  U.  Teleg.  Co. 
138  N.  C.  162,  60  S.  E.  585;^Green  v.  West- 
em  U.  Teleg.  Co.  136  N.  C.^489,  67  L.R.A. 
985,  103  Am.  St.  Rep.  955,  49  S.  E.  165,  1 
Ann.  Cas.  349;  Williams  v.  Western  U. 
Teleg.  Co.  136  N.  C.  82,  48  S.  E.  559,  1  Ann. 
Cas.  359;  Bright  v.  Western  U.  Teleg.  Co. 
132  N.  C.  317,  43  S.  E.  841;  Kennon  v.  West- 
ern U.  Teleg.  Co.  126  N.  C.  232,  36  S.  E. 
468;  Young  ▼.  Western  U.  Teleg.  Co.  107 
N.  C.  370,  9  L.R.A.  669,  22  Am.  St.  Rep. 
883,  11  S.  E.  1044. 

A  perusal  of  the  numerous  eases  on  the 
subject  will  disclose  that  this  position,  al- 
lowing recovery  for  mental  anguish,  not 
only  obtains  with  us  as  a  rule  of  inter- 
pretation and  adjustment  of  the  rights  of 
the  parties  growing  out  of  the  contract  be- 
tween them,  but  it  has  become,  also,  a  part 
of  our  public  policy,  adopted  and  recognized 
as  necessary  to  enforce  the  proper  perform- 
ance  of   duties   incumbent   on   these  com- 
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panies  as  public-service  corporations.  Cross- 
well,  Electricity,  §  634.  From  this  it  lias 
been  said  to  follow  that,  in  a  certain  class 
of  injuries  involving  a  breach  of  these  du- 
ties, an  action  may  lie  either  in  contract 
or  in  tort, — a  position  upheld  here  as  a 
general  principle  in  reference  to  corpora- 
tions of  this  character  (Carmichael  t.  South- 
em  Bell  Teleph.  &  Teleg.  Co.  157  N.  C.  21, 
39  L.R.A.(N.S.)  651,  72  S.  E.  619;  Virginia- 
Carolina  Peanut  Co.  v.  Atlantic  Coast  Line 
R.  Co..  156  N.  C.  14S,  71  8.  E.  71,  and  au- 
thorities cited,  more  especiallj  the  concur- 
ring opinions  of  Associate  Justice  Allen), 
and  applied  directly  to  telegraph  companies 
in  several  well-considered  decisions  in  this 
state  (Cordell  y.  Western  U.  Teleg.  Co. 
149  N.  C.  402,  22  L.R.A.(N.S.)  640,  63  8.  E. 
71;  Green  v.  Western  U.  Teleg.  Co.  136  N. 
C.  606,  49  S.  E.  171,  1  Ann.  Cas.  358;  Cog- 
dell  v.  Western  U.  Teleg.  Co.  135  N.  C.  431, 
47  S.  E.  490;  Landie  v.  Western  U.  Teleg. 
Co.  124  N.  C.  528,  32  8.  E.  886),  and  sus- 
tained in  numerous  cases  elsewhere  by 
courts  of  recognized  authority  (McGehee  v. 
Western  U.  Teleg.  Co.  169  Ala.  109,  53  So. 
205,  Ann.  Cas.  1912  B,  512;  Gray  v.  West- 
ern U.  Teleg.  Co.  108  Tenn.  39,  56  L.R.A. 
301,  91  Am.  St.  Rep.  706,  64  S.  W.  1063; 
Mentzer  t.  Western  U.  Teleg.  Co.  93  Iowa, 
752,  28  LJtJ^.  72,  57  Am.  St.  Rep.  294,  62 
N.  W.  1;  McLeod  v.  Pacific  Teleph.  Co.  52 
Or.  22,  15  L.R.A.(N.S.)  810,  18  L.R.A.(N.S.) 
954,  94  Pac.  568,  95  Pac.  1009,  16  Ann.  Cas. 
1239,  1241;  Joshua  L.  Bailey  &  Co.  v.  West- 
em  U.  Teleg.  Co.  227  Pa.  522,  —  L.R.A. 
(N.S.)  — ,  76  Atl.  736,  19  Ann.  Cas.  895; 
Stewart  v.  Postal  Teleg.  Cable  Co.  131  Ga. 
31,  18  L.R.A.(N.S.)  692,  127  Am.  St.  Rep. 
205,  61  S.  E.  1045;  Western  U.  Teleg.  Co. 
V.  Schriver,  4  L.R.A.(N.S.)  678,  72  C.  C.  A, 
596,  141  Fed.  538;  Thomp.  Electricity, 
I  424). 

In  the  present  case,  the  verdict  has  es- 
tablished an  action  in  tort  arising  by  reason 
of  negligent  default  on  the  part  of  defend- 
ant company  within  the  state  of  North 
Carolina,  and  the  damages  have  been  prop- 
erly awarded  which  have  naturally  resulted 
from  the  wrong;  that  is,  such  as  were  rea- 
sonably probable  under  the  circumstances 
existent  at  the  time,  and  according  to  the 
law  of  the  jurisdiction,  statutory  or  other- 
wise, where  same  occurred.  Young  v.  West- 
era  U.  Teleg.  Co.  107  N.  C.  370,  9  L.R.A. 
669,  22  Am.  St.  Rep.  883,  11  8.  E.  1044; 
Virginia-Carolina  Peanut  Co.  v.  Atlantic 
Coast  Line  R.  Co.  155  N.  C.  148,  71  S. 
E.  71;  Gray  v.  Western  U.  Teleg.  Co. 
108  Tenn.  39,  56  L.R.A.  301,  91  Am.  St. 
Rep.  706,  64  S.  W.  1063;  Hughes  v.  West- 
era  U.  Teleg.  Co,  72  S.  C.  616.  62  S.  E. 
107;  Harrison  v.  Western  U.  Teleg.  Co. 
71  8.  E.  386,  (11  §.  £.  119;  Q^utW  T. 
U  L.R.A.(N.S.),      ' 


Westera  U.  Teleg.  Co.  82  Ark.  96,  100 
8.  W.  742;  Westera  U,  Teleg.  Co.  v.  James, 
162  U.  8.  650,  40  L.  ed.  1106,  16  Sup. 
Ct.  Rep.  934;  Hale,  Damages,  p.  60;  Jones, 
Teleg.  ft  Teleph.  Cos.  §  618. 

It  is  objected  for  defendant  that  the 
court,  in  numerous  decisions,  has  said  that 
the  rules  which  obtain  in  awarding  damages 
for  breach  of  contract  were  properly  appli- 
cable to  cases  of  this  character,  and  has 
repeatedly  referred  to  Hadley  v.  Baxendale 
as  the  controlling  authority  on  the  subject. 
In  aany  of  these  cases,  the  action  was 
brought  for  breach  of  the  contract,  and  the 
position  as  stated  was  in  strictness  correct. 
Im  others,  the  rules  established  or  declared 
in  Hadley  v.  Baxendale  were  applied,  be- 
cause they  afforded  a  very  safe  guide  to  a 
correct  estimate  of  damages,  and  because, 
on  the  facts  as  presented,  there  was  no  call 
for  making  discrimination  in  the  two  kinds 
of  action.  In  so  far  as  mental  anguish  is 
conceraed,  except  in  cases  where  punitive 
damages  are  sought  and  allowable,  and  ex- 
cept as  to  the  time  when  the  relevant  cir- 
cumstances are  to  be  noted  and  considered, 
the  amount  is  very  much  the  same,  whether 
the  recovery  is  had  in  contract  or  in  tort. 
In  the  one  case,  those  damages  are  allowed 
which  were  in  the  reasonable  contempla- 
tion of  the  parties  when  the  contract  was 
made,  and  in  the  other,  the  consequential 
losses  resulting  from  the  tort,  and  which 
were  natural  and  probable  at  the  time  the 
tort  was  committed.    Hale,  Damages,  p.  48. 

Speaking  to  these  principles  and  their 
practical  application  in  Scott  sind  Jarnagin's 
Law  of  Telegraphy,  it  is  said:  ''But  when 
the  contract  between  the  parties  does  not 
show  they  had  in  contemplation  this  wider 
range  in  the  estimate  of  damages  (in  con- 
tract), the  measure  of  damages  seems  to  be 
substantially  the  same  in  either  kind  of  ac- 
tion. The  true  rule  for  estimating  damages 
in  actions  e»  ooniraotu  may  be  stated  thus : 
The  defendant  is  liable  only  for  such  dam- 
ages as  may  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  i.  e.,  according 
to  the  ustaal  course  of  things, — from  the 
breach  of  the  contract,  or — and  here  is 
where  the  measure  of  damages  takes  the 
wider  range — for  whatever  damages  may 
fairly  be  supposed  to  have  been  within  the 
contemplation  of  the  parties.  The  rule  in 
actions  ea  delioto  is  that  the  damages  to 
be  recovered  must  be  the  natural  and  prox- 
imate consequence  of  the  act  complained 
of.  This  is  the  rule  when  no  malice,  fraud, 
oppression,  or  evil  intent  intervenes.  The 
damages  which  may  be  considered  as  aris- 
ing naturally,  according  to  the  usual  course 
of  things,  from  the  breach  of  the  contract, 
are    substantially    the    same    as    damages 
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quences    of    fhe    wrong    complained    of." 
[S  389.]     And  in  Jones  on  Telegraph  and 
Telephone   Companies,   §    518,   the   author, 
while  saying  that  under  some  circumstances 
the   reeovery    in    tort    may   take  a    wider 
range,  ia  in  support  of  the  proposition  that 
the  amount  of  damages  is  usually  the  same. 
It  was  in  deference  to  this  view,  that,  un- 
der all  ordinary  conditions,  the  damages  to 
be  awarded  for  mental  anguish  are  practi- 
cally one  and  the  same,  whether  the  action 
be  in  contract  or  in  tort,  that  the  court  has 
thus  far  allowed   the   rules   in   Hadley  ▼. 
Baxendale  to  prevail;  but  it  was  never  in- 
tended, in  cases  requiring  that  the  distinc- 
tions between  the  two  classes  of  actions  be 
observed,  that  when  a  tort  was  clearly  es- 
tablished and  committed  within  this  juris- 
diction, that  the  usual  rules  for  awarding 
damages  in  actions  of  that  character  should 
be  modified  or  ignored.    Thus,  in  Day  vis  v. 
Western  U.  Teleg.  Co.  139  N.  C.  80,  61  S.  E. 
898,  the  court,  in  speaking  to  this  position, 
aaid:     "In  awarding  damages   for   mental 
anguish,  however,  when  the  right  thereto 
baa  been  established,  the  decisions  of  this 
court  have  thus  far  uniformly  applied  the 
law  governing  cases  of  breach  of  contract." 
And  in  Williams  v.  Western  U.  Teleg.  Co. 
136  N.  C.  84,  48  S.  E.  660,  1  Ann.  Cas.  359, 
Associate    Justice    Walker,    delivering    the 
opinion,  said:     '*In  order  to  ascertain  the 
damages  which  a  plaintiff  who  sues  for  a 
breach  of  contract  is  entitled  to  recover, 
the  rule  laid  down     ...     in  Hadley  v. 
Baxendale,  9  Exch.  341,  2  C.  L.  R.  517,  23 
L.  J.  Exch.  N.  S.  179,  18  Jur.  358,  2  Week. 
Rep.  302,  6  Eng.  Rul.  Cas.  602,  has  generally 
been  adopted  as  the  one   which   will  give 
the  complaining  party  a  fair  and  reason- 
able recompense  for  any  loss  he  may  have 
sustained,  or  for  any  injury  he  may  have 
suffered."  The  opinions  give  indication  that 
when  the  action  is  for  a  tort,  and  under 
some  conditions,  the  rules  applied  are  not 
necessarily  exclusive;  and  those  which  or- 
dinarily obtain  in  actions  of  tort  might,  in 
proper  cases,  be  applied. 

Pursuing  this  same  objection,  there  were 
several  decisions  called  to  our  attention 
which,  it  is  claimed,  are  in  express  denial  of 
plaintiff's  right  to  recover  to  the  present 
verdict,  notably,  Hancock's  Case,  137  N.  C. 
497,  69  L.R.A.  403,  49  &  E.  952 ;  Hall's  Case, 
139  N.  C.  369,  52  S.  E.  50;  Bryan's  Case, 
133  K.  C.  603,  45  S.  E.  938;  and  Johnson's 
Case,  144  N.  C.  410,  10  L.R.A.(N.S.)  256, 
119  Am.  St.  Rep.  961,  57  S.  E.  122;  and  the 
doctrine  of  stare  decisis  is  earnestly  in- 
voked in  support  of  defendant's  position. 
In  Hancock's  Case,  supra,  the  action  was  by 
the  sender,  and  was  brought  upon  the  con- 
tract, and  it  does  not  definitely  appear  that 
the  default  occurred  in  thifl  etftt^  In  Hall's 
41  L.R,A*(N.6.) 


Case,  supra,  the  right  to  recover  for  mental 
anguish  was  left  as  an  open  question,  to 
be  determined  on  the  facts  as  they  should 
be  ultimately  made  to  appear.    In  Bryan's 
Case,  the  action  was  upon  breach  of  the 
contract,  and  recovery  was  sustained  on  the 
express  ground  that  the  contract  was  made 
in  this  state.    In  Johnson's  Case,  supra,  the 
language  of  opinion  is  much  broader,  and 
seems  to  be  an  authority  sustaining  defend- 
ant's position;   but  a  perusal  of  the  case 
will  clearly  disclose  that  the  learned  judge 
was  treating  it  throughout  as  an  action  for 
breach  of  the  contract;    and  the  decision 
was  made  to  rest  on  Bryan's  Case  and  other 
decisions    applying    the    familiar    principle 
that,  in  actions  for  breach  of  contract,  when 
same  originates  in  one  state  and  is  to  be 
partly  performed  there,  the  laws  of  such 
state  are  ordinarily  allowed  as  controlling 
on  the  question  of  interpretation  and  ad- 
justment of  the  rights  of  the  parties.  These 
cases,  then,  when  properly  understood,  do 
not,  in  our  opinion,  call  for  or  permit  an 
application  of  the  doctrine  of  stare  decisis. 
In  Mason  ▼.  A.  E.  Nelson  Cotton  Co.  148 
N.  C.  609,  18  L.R.A.(N.S.)    1221,  128  Am. 
St.  Rep.  635,  62  S.  E.  631,  speaking  of  this 
doctrine  of  stare  decisis  and  its  proper  ap- 
plication,   the   court   said:      "We   are   not 
insensible  to  the  great  importance  of  the 
doctrine    of    stare    decisis,    a    doctrine    of 
recognized  value  in  all  countries  whose  ju- 
risprudence,  like   our   own,  is   founded   so 
largely  on  precedents.    We  know  that  tlw 
courts  in  such  countries,  as  a  general  rule, 
will  adhere  to  a  decision  found  to  be  er- 
roneous^ when  it  has  been  acquiesced  in  for 
a  great  length  of  time,  so  as  to  become  ac- 
cepted law,  constituting  a  rule  of  property. 
And  there  are  other  conditions,  restricted 
in  their  nature,  where  the  doctrine  may  be 
properly  applied;  but  none  of  them  require 
or  permit  that  a  court  should  adhere  to  a 
decision    found    to    be    clearly    erroneous, 
which  affects  injuriously  a  general  business 
law,  and  imder  the  circumstances  indicated 
here.     As  it  has  been  well  said:     'Where 
vital  and  important  public  or  private  rights 
are  concerned,  and  the  decisions  regarding 
them  are  to  have  a  direct  and  permanent 
influence  upon  all  future  time,  it  becomes 
the  duty,  as  well  as  the  right,  of  the  court 
to  consider  them  carefully,  and  to  allow  no 
previous  error  to  continue,  if  it  can  be  cor- 
rected.     The    foundation    of    the    rule    of 
stare  decisis  was  promulgated  on  the  ground 
of  public  policy;  and  it  would  be  a  grievous 
mistake  to  allow  more  harm  than  good  to 
come  from  it.'     26  Am.  &  Eng.  Enc.  Law, 
2d   ed.  .p.   184."     And   the   important  and 
valuable  case  of  Hill   v.  Atlantic  &  N.  C. 
R.  Co,  143  N.  C.  ^39,  9  ^,1^.4. (N.^.)   606, 
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66  S.  E.  864,  18  an  illustration  of  the  same 
view. 

Recurring  to  the  position  sustained  by 
these  authorities,  and  more  especially  to  the 
citation   from   26   Am.   &  Eng.   Enc.   Law, 
supra,  even  if  the  doctrine  of  8tare  decisis 
was  presented,  it  should  not  be  allowed  to 
prevail  where  a  tort  involving  a  breach  of 
public  duty,  occurring  within  this  state,  has 
been  clearly  established  and  damages  award- 
ed on  a  principle  recognized  as  necessary 
to  enforce  proper  performance  of  such  du- 
ties in  this  and  all  othei:  cases  of  like  kind. 
It  is  also  contended  that  if  this  proceed- 
ing and  the  principle  upon  which  it  rests 
are  upheld,  that  many  persons  could  insti- 
tute actions  for  the  same  breach  of  duty; 
that  recoveries  would  be  unduly  multiplied, 
and,    in    many    instances,    grave    injustice 
done;  but  there  would  seem  to  be  no  good 
reason  for  this  apprehension.    As  we  have 
endeavored  to  show,  in  the  large  number  of 
cases,  the  amount  of  damages  to  be  award- 
ed  for   mental   anguish  is   practically   the 
same,  whether  the  action  is  in  tort  or  on  con- 
tract.   Where  a  tort  is  established,  the  con- 
sequential  damages   are  only  those   which 
are  natural  and  probable  under  the  circum- 
stances existent,  or  as  they  reasonably  ap- 
peared, at  the  time  the  same  occurred,  and, 
applying  the   principle,  when  recovery  for 
mental  anguish  is  had  in  tort,  the  damages 
are  properly  confined  to  the  parties  to  the 
contract,   or    to   those    whose    interest,    as 
beneficiaries  of  the  message,  has  been  suf- 
ficiently disclosed  to  the  company.     It  is 
only  as  to  those  persons  that  such  damages 
could   be   reasonably   h^ld   either   probable 
or  natural. 

It  is  further  insisted  that  the  regulations 
of  the  company,  requiring  presentation  of 
claims  of  this  kind  within  sixty  days,  would 
be  annulled;  but,  to  our  minds,  no  such  re- 
sult follows.  These  regulations,  to  the  ex- 
tent that  they  are  reasonable,  and  not  in 
excuse  for  negligence,  have  been  upheld  with 
us  by  express  decision;  and  we  see  no  rea- 
son why  they  should  not  be  allowed  to  pre- 
vail, whether  the  action  is  in  contract  or 
tort.  Forney  v.  Postal  Teleg.  Cable  Co.  152 
N.  C.  494,  67  S.  E.  1011;  Sherrill  v.  Western 
U.  Teleg.  Co.  109  N.  C.  527,  14  S.  E.  94. 
We  are  aware  that  there  are  decisions  to 
the  contrary  in  other  jurisdictions,  more 
especially  in  respect  to  the  addressee  of  the 
message;  but  they  are  not  in  accord  with 
the  principles  established  here.  We  were 
referred  by  counsel  to  the  case  of  Cannaday 
V.  Atlantic  Coast  Line  R.  Co.  143  N.  C.  439, 
8  L.R.A.(N.S.)  939,  118  Am.  St.  Rep.  821, 
65  S.  E.  836,  as  authority  in  contravention 
of  our  present  ruling;  but  that  was  a  case 
where  the  contract,  and  all  the  facts  rele- 1 
vant  to  plaintiff's  cause  of  action,  had  their 
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origin  and  existence  in  another  state,  and 
the  case  has  no  application  to  the  facts  ap- 
pearing in  this  record;  and  in  two  cases 
from  the  United  States  Supreme  Court,  to 
which  we  were  cited  (Primrose  v.  Western 
U.  Teleg.  Co.  164  U.  S.  1,  38  L.  ed.  883,  14 
Sup.  Ct.  Rep.  1098,  and  Western  U.  Teleg. 
Co.  V.  Hall,  124  U.  S.  444,  31  L.  ed.  479,  8 
Sup.  Ct.  Rep.  677),  the  actions  were  con- 
sidered and  dealt  with  as  for  breach  of  the 
contract.  In  the  present  case,  a  tort  com- 
mitted in  this  state  having  been  established 
by  the  verdict,  we  are  of  opinion  that  the 
damages  have  been  awarded  on  correct  prin- 
ciples, and  the  judgment  in  plaintiff's  favor 
must  be  therefore  affirmed. 

Clark,  Ch.  J.,  concurring: 

When  a  message  is  sent  from  a  point  in 
this  state  to  a  point  in  another  state,  re- 
covery can  be  had  for  mental  anguish  re- 
sulting from  the  breach  of  contract  of 
prompt  delivery.  This  is  in  accordance 
with  the  law  of  the  place  of  contract. 
Bryan  v.  Western  U.  Teleg.  Co.  133  N.  C. 
603,  45  S.  £.  938,  and  numerous  cases  since. 
When  the  message  is  sent  from  another 
state  into  this  state,  and  there  is  a  failure 
to  deliver  promptly  after  the  arrival  of  the 
message  in  this  state,  the  party  in  interest 
is  entitled  to  recover  damages  for  the 
breach  of  the  public  duty  which  has  oc- 
curred here.  Such  damages  are  to  be  meas- 
ured according  to  the  public  policy  of  this 
state,  where  the  breach  of  duty  has  oc- 
curred. Hence  mental  anguish  can  be  al- 
lowed when  it  has  been  caused  by  reason 
of  such  breach  of  duty. 

The  first  cases  in  this  state  in  which  men- 
tal anguish  was  allowed  were  cases  in 
which  the  message  had  been  sent  from  a 
point  out  of  the  state  to  a  point  in  the 
state.  Young  v.  Western  U.  Teleg.  Co.  107 
N.  C.  371,  9  L.R.A.  669,  22  Am.  St.  Rep. 
883,  11  S.  E.  1044,  was  a  case  where  the 
message  was  sent  from  Greenville,  South 
Carolina,  to  the  plaintiff  at  New  Bern, 
North  Carolina.  In  Thompson  v.  Western 
U.  Teleg.  Co.  107  N.  C.  449,  12  8.  E.  427, 
the  message  was  sent  from  Danville,  Vir- 
ginia, to  Milton,  North  Carolina.  These 
were  the  first  two  cases  in  which  recovery 
was  had  for  mental  anguish. 

There  have  been  numerous  cases  since  in 
which  mental  anguish  has  been  recovered, 
where  the  message  was  sent  from  a  point 
outside  of  the  state  to  a  point  in  the  state. 
Among  them  are  Sherrill  v.  Western  U. 
Teleg.  Co.  109  N.  C.  529,  14  S.  E.  94,  s.  c, 
116  N.  C.  656,  21  S.  E.  429 ;  s.  c,  117  N.  C. 
364,  23  S.  E.  277;  Lewis  v.  Western  U. 
Teleg.  Co.  117  N.  C.  436,  23  S.  E.  319;  Lyne 
V.  Western  U.  Teleg.  Co.  123  N.  C.  130,  31 
S.  E.  360;  Higdon  v.  Western  U.  Teleg.  Co. 


1912. 


PENN  V.  WESTERN  U.  TELEG.  CO. 


229 


132  N.  C.  726,  44  S.  E.  558;  Williams  v. 
Western  U.  Telcg.  Co.  136  N.  C.  82,  48  S.  E. 
559,  1  Ann.  Cas.  359;  Hall  v.  Western  U. 
Teleg.  Co.  139  N.  C.  370,  52  S.  E.  50;  Whit- 
ten  V.  W^estern  U.  Teleg.  Co.  141  N.  C.  361, 
54  S.  E.  289;  Woods  v.  Western  U.  Teleg. 
Co.  148  N.  C.  9,  128  Am.  St.  Rep.  581,  61  S. 
E.  653;  Marquette  v.  Western  U.  Teleg.  Co. 
153  N.  C.  156,  69  S.  E.  73;  SherriU  v.  West- 
ern U.  Teleg.  Co.  155  N.  C.  251,  71  S.  E.  330. 
At  this  term,  in  Alexander  v.  Western  U. 
Teleg.  Co.  158  N.  C.  473,  74  S.  E.  449,  men- 
tal anguish  was  allowed  in  a  case  where 
the  message  was  sent  from  Norfolk,  Vir- 
ginia, to  a  point  in  this  state. 

The  only  case  contrary  to  the  above  was 
Johnson  v.  Western  U.  Teleg.  Co.  144  N.  C. 
410,  10  L.R.A.(N.S.)  256,  119  Am.  St.  Rep. 
961,  57  S.  £.  122,  which  has  not  been  fol- 
lowed since.  In  Jones  on  Telegraph  &  Tele- 
phone Companies,  §  598,  it  is  said:  "  Un- 
der the  rulings  of  the  courts  in  those  states 
which  permit  a  recovery  of  damages  for. 
mental  anguish  or  suffering,  such  damages 
may  be  recovered  for  the  negligent  trans- 
mission or  delivery  of  a  message  sent  into 
these  states  from  those  which  refuse  to 
allow  such  damages.  Gray  v.  Western  U. 
Teleg.  Co.  108  Tenn.  39,  56  L.RA.  301,  91 
Am.  St.  Rep.  706,  64  S.  W.  1063;  Western 
r.  Teleg,  Co.  v.  Blake,  29  Tex.  Civ.  App. 
224,  68  S.  W.  526.  The  same  rule  applies 
where  the  messages  are  sent  from  these 
states  which  permit  to  those  which  do  not 
permit  such  recovery,  when  the  action  is 
brought  in  the  former  states.  So,  also, 
damages  may  be  recovered  in  the  state 
where  the  message  is  sent,  although  it  is  to 
be  delivered  in  a  state  which  does  not  al- 
low a  recovery  of  such  damages.  Bryan  v. 
Western  U.  Teleg.  Co.  133  N.  C.  603,  45  S. 
E.  938;  Western  U.  Teleg.  Co.  v.  Waller, 
96  Tex.  589,  97  Am.  St.  Rep.  936,  74  S.  W. 
751,  reversing  —  Tex.  Civ.  App.  — ,  72  S. 
W.  264;  Western  U.  Teleg.  Co.  v.  Cooper, 
29  Tex.  av.  App.  591,  69  S.  W.  427.  But 
if  both  the  states  from  and  to  which  the 
message  is  sent  refuse  to  allow  damages 
for  mental  suffering,  such  cannot  be  recov- 
ered, although  the  suit  is  brought  in  a 
state  which  does  allow  such  damages,  and 
one  through  which  the  company  has  a  line. 
Thomas  v.  Western  U.  Teleg.  Co.  25  Tex. 
Civ.  App.  398,  61  S.  W.  501.  It  seems  that 
the  statutes  in  those  states  [and,  we  may 
add,  decisions]  permitting  a  recovery  of 
such  damages  raise  the  duty  of  these  com- 
panies above  that  assumed  in  the  contract 
of  sending,  and  base  their  reasons  upon  the 
fact  that  a  public  duty  has  been  violated 
and  for  which  damages  may  be  recovered, 
cither  at  the  place  of  sending  or  receiving." 
The  author  cites  to  sustain  the  view  that 
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this  is  a  breach  of  public  duty,  Thomp. 
Electricity,  §  427.  This  ground  of  recov- 
ery has  always  been  recognized  in  this 
state.  Woods  v.  Western  U.  Teleg.  Co.  148 
N.  C.  9,  128  Am.  St.  Rep.  681,  61  S.  E.  653. 

In  2  Joyce,  Electric  Law,  §  812c,  it  is 
said:  "Under  a  South  Carolina  case,  if  a 
mistake  occurs  at  the  office  in  q,  state  from 
which  the  telegram  is  sent,  recovery  may 
be  had  therein  by  the  addressee  for  mental 
anguish,  where  it  is  a  ground  for  recovery 
in  such  state;  and  it  need  not  be  shown 
that  there  has  been  a  change  in  the  com- 
mon law  of  the  state  to  which  the  mes- 
sage is  sent.  Walker  v.  Western  U.  Teleg. 
Co.  75  S.  C.  512,  56  S.  E.  38.  It  is  also 
determined  in  that  state  that,  although  the 
telegram  is  received  for  transmission  in 
another  state,  yet,  if  there  was  a  failure 
to  deliver  in  South  Carolina,  an  action  was 
maintainable  there  for  the  resulting  mental 
suflfering." 

If  there  is  breach  of  public  duty,  and 
damages  for  mental  anguish  are  recoverable 
therefor,  it  logically  follows  that  when  the 
action  is  brought  in  .this  state,  such  dam- 
ages are  recoverable  whether  the  message 
originated  or  was  received  here.  And  for 
the  very  reason  that  permits  either  the 
sender,  sendee,  or  beneficiary  of  a  message 
to  recover  upon  showing  injury  to  himself 
from  a  breach  of  such  duty,  this  state  has 
allowed  damages  for  mental  suffering  ir- 
respective of  whether  the  message  was  orig- 
inated here  or  was  received  here.  The  sole 
case  to  the  contrary  is  Johnson  v.  Western 
U.  Teleg.  Co.  144  N.  C.  410,  10  L.R.A.(N.S.) 
256,  119  Am.  St.  Rep.  961,  57  S.  £.  122, 
which  is  opposed  to  the  numerous  cases 
above  cited,  and  in  which  the  first  para- 
graph in  the  headnotes  requires  us  to  over- 
rule what  is  stated  in  the  second  headnote. 

Walker,  J.,  concurring  in  result: 
I  agree  with  the  majority  of  the  court 
that  damages  are  recoverable  by  plaintiff, 
the  sendee  of  the  message,  in  this  state,  to 
whom  it  was  addressed  by  the  sender  at 
Roanoke,  Virginia,  although  it  appears  that 
damages  for  mental  anguish  are  not  recov- 
erable by  the  law  of  the  latter  state;  but 
I  cannot  assent  to  the  position  that  this 
decision  is  in  harmony  with  Johnson  v. 
Western  U.  Teleg.  Co.  144  N.  C.  410,  10 
L.R.A.(N.S.)  256,  119  Am.  St.  Rep.  961, 
57  S.  E.  122,  for  I  must  think  that  the  two 
cases  are  in  irreconcilable  conflict,  at  least 
in  principle.  In  the  Johnson  Case,  the  suit 
was  brought  by  the  sendee,  who  was  in  this 
state,  and  the  message  originated  in  Vir- 
ginia, where  damages  for  mental  anguish 
were  not  recoverable.  The  same  principle, 
in  my  opinion,  must  necessarily  govern  both 
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cases.  In  Bryan  v.  Western  U.  Teleg.  Co. 
133  N.  C.  603,  45  S.  E.  938,  the  sendee, 
who  lived  in  South  Carolina,  where  damages 
for  mental  anguish  are  not  recoverable,  was 
allowed  to  recover,  but  not  for  the  reasons 
stated  in  support  of  the  opinion  of  the  court 
in  this  case. 

,     Brown,  J.,  dissenting: 

I  am  of  opinion  that  this  case  is  gov- 
erned wholly  by  the  decision  in  Bryan's 
Case,  133  N.  C.  603,  46  S.  E.  938,  and  John- 
son's Case,  144  N.  0.  410,  10  LJIA.(N.S.) 
256,  119  Am.  St.  Rep.  961,  57  S.  £.  122. 
Bryan's  Case  was  decided  in  1903,  and  the 
opinion  written  by  Clark,  Ch.  J.  It  has 
been  cited  and  approved  in  eleven  cases, 
which  are  cited  in  the  notes  to  the  report 
of  the  case.  The  Johnson  Case  was  decided 
solely  upon  the  authority  of  the  Bryan  Case, 
and  by  a  imanimous  court,  and  it  was  so 
understood  by  every  member  of  this  court, 
including  the  author  of  the  opinion  in  the 
Bryan  Case. 

In  Bryan's  Case  and  in  Johnson's  Case 
following,  it  is  held  that  "the  liability  of  a 
telegraph  company  for  damages  for  mental 
anguish,  for  negligence  in  transmitting  tele- 
graph messages  from  its  office  in  one  state 
to  that  of  another  for  delivery,  is  deter- 
mined by  the  laws  of  the  state  in  which 
the  message  was  received  for  transmission." 

In  Bryan's  Case,  which  has  been  followed 
without  deviation  since  .its  decision,  the 
chief  justice  says:  "A  case  exactly  in  point 
is  Reed  ▼.  Western  U.  Teleg.  Co.  136  Mo. 
661,  34  L.R.A.  492,  58  Am.  St.  Rep.  609, 
37  S.  W.  904,  which  holds  that,  *it  a  tele- 
graph message  is  delivered  to  the  company 
in  one  state,  to  be  by  it  transmitted  to  a 
place  in  another  state,  the  validity  and  in- 
terpretation of  the  contract,  as  well  as  its 
liability  thereunder,  is  to  be  determined  by 
the  laws  of  the  former  state.'  The  contract 
was  made  at  Mooresville,  in  this  state;  it  is 
a  North  Carolina  contract,  and  damages  for 
its  breach  are  to  be  assessed  according  to 
the  liability  attaching  to  such  contract  un- 
der our  laws." 

It  is  to  be  noted  that  at  the  time  that 
decision  was  rendered  the  laws  of  South 
Carolina  did  not  permit  a  recovery  upon  the 
ground  of  mental  anguish;  and  the  sendee 
of  the  message,  who  lived  in  South  Caro- 
lina, was  permitted  to  come  into  this  state 
and  bring  action  in  its  courts,  in  order  to 
recover  damages  for  mental  anguish.  Now 
that  the  defendant  company  relies  upon  the 
very  same  principle  announced  in  that  case 
for  its  protection,  the  case  is  practically 
ignored.  'It  is  a  poor  rule  that  does  not 
work  both  ways." 
41  L.R.A.(N.S.) 
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V. 

A.  D.  MoLEOD  et  al. 

(—  Kan.  — ,  124  Pac  163.) 

Alteration   of   instrument   —   note   — • 
mortgage  —  effect. 

A  promissory  note  altered  by  the  payee 
by  increasing  the  rate  of  interest,  without 
fraudulent  intent,  to  make  it  conform  to 
the  contract  in  pursuance  of  which  it  was 
given,  is  avoided;  but  a  mortgage  given  to 
secure  it  is  not  vitiated  by  the  alteration  of 
the  note,  and  may  be  enforced  foe  the  orig- 
inal consideration,  if  otherwise  valid. 

(June  8,  1912.) 

Headnote  by  Benson,  J. 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Washington 
County  in  defendants'  favor  in  an  action 
to  recover  upon  a  promissory  note  and  for 
the  foreclosure  of  a  mortgage  given  to 
secure  it.    Reversed. 

Note.'^Effeet  on  mortgage  of  altera^ 
Hon  of  note  secured  hy  it. 

See  previous  note  on  this  subject,  append- 
ed to  Walton  Plow  Co.  v.  Campbell,  16 
L.R.A   468. 

The  question  whether  the  particular  al- 
teration involved  was  in  fact  or  law  so 
material  as  to  avoid  the  note  or  bond  itself 
is  not  within  the  scope  of  this  note. 

The  effect  upon  a  promissory  note  of  aa 
alteration  of  tne  mortgage  securing  it,  alae 
beyond  its  scope. 

Fraudulent  alteration. 

The  authorities  are  not  in  accord  on  this 
subject.  The  general  rule,  as  established  hy 
the  weight  of  authority,  is  that  a  fraudu- 
lent alteration  of  a  note  or  bond  in  a  ma- 
terial respect  by  a  party  thereto,  without 
the  consent  of  the  maker,  discharges  the 
mortgage  securing  it.  Vogle  v.  Ripper,  34 
III.  100,  85  Am.  Dec  298  {obiter) ;  Hock- 
nell  V.  Sheley,  66  Kan.  357,  71  Pac  839; 
Walton  Plow  Co.  v.  Campbell,  36  Neb.  173, 
16  L.R.A.  468,  52  N.  W.  883.  In  the  latter 
case  it  is  said :  'The  weight  of  authority  is 
in  favor  of  the  doctrine  that  a  fraudulent 
alteration  of  a  promissory  note  in  a  ma- 
terial matter  not  only  avoids  the  instru- 
ment, but  works  a  forfeiture  of  the  debt 
for  which  it  was  executed.  In  such  case 
no  recovery  can  be  had  in  any  form  of  ac- 
tion. The  law  ^ill  not  permit  the  holder 
to  take  the  chances  of  gain  by  fraudulently 
altering  the  note  without  risk  of  loss  in  case 
of  detection  .  .  .  Applying  the  above 
principles  to  the  case  at  oar,  we  are  unable 
to  perceive  upon  what  ground  it  can  be 
held  that  the  mortgage  should  be  enforced. 
If   the   fraudulent   alteration   avoided   the 
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Statement  by  Benson,  J.: 

This  action  is  to  recover  upon  a  promis- 
•ory  note  made  by  the  appellees,.  McLeod 
and  wile,  and  for  the  foreclosure  of  a  ?Qort- 
gage  given  to  secure  it.  The  defense  is 
that  the  note  was  fraudulently  altered  with- 
out consent  of  the  makers,  by  increasing 
the  rate  of  interest  as  written  therein, 
whereby  the  obligation  was  aiH>ided.  The 
reply  admitted  that  the  rate  of  interest 
specified  in  the  note  as  6  per  cent  had  been 
changed  to  7  per  cent)  but  averred  that 
thia  was  done  with  the  consent  of  the 
makers,  to  conform  to  the  terms  of  a  con- 
tract in  pursuance  of  which  it  had  been 
given.  A  copy  of  the  contract  referred  to 
attached  to  the  reply. 

The  undisputed  facts  are  that  the  appel- 


lant and  A.  D.  McLeod,  one  of  the  appellees, 
entered  into  a  written  contract  for  the 
exchange  of  a  stock  of  goods  owned  by  the 
appellant  for  lands  owned  by  McLeod.  It 
contained  a  stipulation  that  any  difference 
in  the  invoice  price  of  the  goods  ($3,000) 
and  the  value  of  the  land  should  be  settled 
by  mortgage  upon  lots  described  in  the 
contract  to  run  for  six  months  and  bear 
interest  at  the  rate  of  7  per  cent.  The 
invoice  was  then  taken,  showing  an  excess 
of  $790  in  value  over  the  agreed  price  of 
the  land.  Thereupon  McLeod  and  wife  made 
and  left. at  the  bank  for  the  appellant  their 
promissory  note  for  the  amount,  but  bear- 
ing interest  at  6  per  cent,  together  with 
their  mortgage  upon  the  lots,  aa  provided 
in  the  contract  of  exchange,  containing  a 


note  and  extinguished  the  debt,  it  also  dis- 
charged the  mortgage  by  which  it  was  se- 
cured. The  cancelation  of  the  debt  released 
the  lien  of  the  mortgage.  The  plaintiff  not 
only  lost  his  right  of  action  on  the  note, 
but  on  the  mortgage  as  well." 

South  Carolina,  however,  is  apparently 
committed  to  the  position  that  the  altera- 
tion of  a  note,  though  both  material  and 
fraudulent,  will  not  destroy  the  mortgage. 
Thus,  in  Plyler  v.  Elliott,  19  8.  C.  267, 
where  a  note  secured  by  mortgage  was  al- 
tered by  the  payee  after  its  execution,  by 
adding  thereto  the  words  "bearing  inter- 
est at  15  per  cent,"  with  the  intent  to 
make  the  defendant  liable  for  more  interest 
than  was  borne  by  the  original  note,  the 
court,  id  though  apparently  assuming  that 
the  alteration  was  fraudulent,  allowed  the 
creditor  to  enforce  his  mortgage  upon  the 
ground  that  the  note  and  mortgage  are  sep- 
arate and  independent  securities  for  the 
same  debt,  and  tnat  the  fraudulent  material 
alteration  of  the  note  does  not  discharge  the 
debt,  but,  like  the  statute  of  limitations, 
merely  takes  away  all  remedy  upon  the 
note  itself.  This,  however,  as  is  pointed 
out  by  Mr.  Justice  Mclver  in  a  very  con- 
vincing dissenting  opinion  rendered  in  that 
case,  overlooks  the  fact  that  the  fraudulent 
alteration  of  a  note  goes  further  than  mere- 
ly to  remove  the  remedy,  but  reaches  the 
debt  itself,  and  extinguishes  it. 

And  again  in  Smith  v.  Smith,  27  S.  C. 
166,  13  Am.  St.  Bep  633,  3  S.  £.  78,  where 
the  note  was  altered  by  adding  thereto 
the  words  **with  10  per  cent  per  annum," 
which  was  clearly  assiimed  by  the  court  to 
have  been  done  with  fraudulent  intent,  the 
mortgage  was  foreclosed. 

These  cases  rely  upon  Gillett  v.  Powell, 
Speers,  Eq.  144,  which  appears  to  be  the 
first  case  ever  decided  on  the  subject.  In 
tiiat  case  a  person  purchased  property  at 
an  administrator's  sale  and  gave  a  bond 
for  the  purchase  money,  and  on  the  same 
day  executed  a  mortgage  which  did  not  re- 
fer to  the  bond.  Subsequently,  the  pen- 
alty of  the  bond  was  raised  so  as  to  render 
it  void,  but  the  court  held  that  that  would 
not  prevent  the  foreclosure  of  the  mort- 
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gage.  The  report  of  the  case  does  not  dis- 
close whether  the  alteration  was  fraudulent 
or  innocent,  but  in  Smith  v.  Smith,  supra, 
the  court  seems  to  have  regarded  the  case  as 
one.  in  which  "the  bond  was  fraudulently  al- 
tered and  made  void." 

When  the  question  next  arose,  in  Heath 
V.  Blake,  28  S.  C.  406,  5  S.  E.  842,  it  ap- 
peared that  the  note  had  been  materially, 
but  not  fraudulently,  altered,  l>y  increasing 
the  rate  of  interest  and  by  making  it  a 
joint  instead  of  several  obligation.  The 
court,  following  the  three  preceding  cases, 
decided  that  the  mortgage  was  not  de- 
stroyed But  the  same  conclusion  would 
have  been  reached  in  those  jurisdictionb 
establishing  the  rule  approved  and  fol- 
lowed in  Edington  v.  McLeod. 

Later,  in  Edwards  v.  Sartor,  69  S.  C.  540, 
48  S.  E.  537,  where  a  note  secured,  providing 
for  10  per  cent  interest,  was  by  indorse- 
ment of  the  holder  changed  to  draw  8  per 
cent,  and  this  indorsement  was  afterwards 
erased  by  him  without  the  consent  of  the 
maker,  it  was  admitted  on  the  foregoing  au- 
thorities that,  notwithstanding  the  cancela- 
tion of  the  note,  the  mortgage  might  be  en- 
forced. It  does  not  appear,  however,  that 
the  alteration  here  complained  of  was  made 
with  any  evil  intention. 

All  of  these  South  Carolina  cases  seem 
to  go  upon  the  principle  that  the  note  and 
mortgage  are  separate  and  independent  se- 
curities for  the  same  debt,  and  that  the  al- 
teration of  one  affects  neither  the  other  nor 
the  original  debt,  irrespective  of  the  inten- 
tion with  which  the  alteration  was  made. 

In  Cheek  v.  Nail,  112  N.  C.  370,  17  S.  E. 
80,  where  a  wife,  with  hef  husband,  execut- 
ed a  bond  and  mortgage  upon  her  land  to 
secure  the  same,  and  the  instruments  were 
intrusted  to  the  husband  for  delivery,  and 
he,  without  her  knowledge  or  consent,  and 
before  delivery  to,  and  without  the  knowl- 
edge of,  the  obligee,  fraudulently  altered  the 
bond  so  as  to  make  it  a  promise  to  pay  $400 
instead  of  $200,  foreclosure  of  the  mortgage 
was  decreed.  The  court  put  its  decision  on 
the  ground  that  a  mortgage  is  not  merely 
subsidiary  to  the  debt,  but  is  a  direct  ap- 
propriation of  property  to  its  security  and 
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recital  that  it  was  given  "to  secure  the 
payment  of  the  sum  of  seven  hundred 
ninety  no/100  dollars,  according  to  the 
terms  of  a  certain  promissory  note  this 
day  executed  and  delivered."  On  calling 
for  the  securities,  the  appellant  noticed 
that  the  rate  of  interest  was  stated  at  6 
per  cent,  instead  of  7  per  cent,  as  provided 
in  the  contract.  The  mortgaged  property 
was  the  homestead  of  McLeod  and  wifd. 
The  wife  was  not  a  party  to  the  contract 
of  exchange. 

After  noticing  that  the  rate  of  interest 
written  in  the  note  was  6  per  cent,  the  ap- 
pellant went  to  the  residence  of  the  makers 
to  inquire  about  the  variance.  The  evi- 
dence concerning  that  interview  is  con- 
flicting.    The    appellant  testified   that   he 


called  the  attention  of  McLeod,  in  his  wife's 
presence,  to  the  fact  that  the  rate  of  inter- 
est as  written  in  the  note  was  not  accord- 
ing to  the  contract,  and  that  McLeod  said, 
"VV^ell,  change  it,"  and  that  he  did  change 
it  at  that  time,  in  the  presence  of  McLeod 
and  wife,  McLeod  furnishing  a  knife  for 
the  erasure,  and  that  Mrs.  McLeod  was  in 
the  room,  where  she  could  hear  the  con- 
versation, and  made  no  objections.  Mc- 
Leod admitted  that  his  attention  was  called 
to  the  fact  that  the  note  should  have  been 
for  7  per  cent  interest,  but  testified  that  he 
remarked,  "How  is  that?"  and  that  the 
appellant  then  said,  "Well,  in  the  agree- 
ment it  was  to  be  7  per  cent."  Whereupon 
he  (McLeod)  said  that  he  did  not  think 
so,   and   asked  where  the   agreement   was. 


payment;  that  the  remedies  on  the  note  or 
bond  and  on  the  mortgage  are  entirely  dif- 
ferent, and  either  may  be  resorted  to;  and 
that  the  loss  of  one  does  not  of  itself  cut  off 
resort  to  the  other. 

Innocent  alteration. 

The  weight  of  authority  is  to  the  effect 
that  if  the  alteration  is  material,  but  with- 
out fraudulent  intent,  and  the  original  in- 
debtedness can  be  proved  independently  of 
the  altered  note,  the  mortgage  may  be  en- 
forced. For  in  this  case,  there  being  no 
fraud  to  punish,  forbidding  recovery  on  the 
altered  note  is  sufficient  punishment  for  the 
change  in  its  terms.  Vogle  v.  Ripper,  34 
HI.  100,  86  Am.  Dec.  298;  Elliott  v.  Blair, 
47  111.  342;  Clough  v.  Seay,  49  Iowa,  111; 
Simpson  v.  Sheley,  9  Kan.  App.  612,  60  Pac. 
1098;  Gillette  v.  Smith,  18  Hun,  10.  And 
see  South  Carolina  cases  above  cited. 

This  rule  is  followed  in  Edinqton  v  Mc- 
Leod, and  prevails  even  in  those  jurisdic- 
tions committed  to  the  doctrine  stated  at 
the  beginning  of  this  note.  Thus,  in  Vogle 
y.  Ripper,  supra,  the  following  language 
is  employed:  "In  a  court  of  equity  a  mort- 
gage is  regarded  as  an  incident  of  the  debt, 
and  where  a  mortgagee  has  released  or  dis- 
charged the  debt  by  a  fraudulent  alteration 
or  destruction  of  the  written  evidence  of 
it,  he  ought  not  to  be  permitted  to  sus- 
tain a  suit  for  its  recovery;  but  where  the 
alteration  was  not  fraudulent,  although 
the  identity  of  the  instrument  may  be 
destroyed,  we  think  it  should  not  cancel  a 
debt  of  which  the  instrument  was  merely 
evidence."  • 

In  Brock  v.  Brock,  29  111.  App.  334,  it 
was  held  that  the  wife  of  the  sole  maker 
of  a  note  secured  by  a  mortgage,  who,  for 
the  purpose  of  releasing  her  interest  in  the 
property  pledged,  had  joined  in  the  mort- 
gage, was  not  prejudiced  by  a  material  al- 
teration in  the  note  made  with  the  consent 
of  her  husband,  in  order  to  have  it  conform 
to  the  contract  and  to  the  condition  of 
the  mortgage,  and  a  decree  of  foreclosure 
was  entered  against  her  interest. 

Where  the  mortgagees,  without  the  con- 
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sent  of  the  mortgagors  and  without  fraud- 
ulent intent,  altered  a  mortgage  note  by 
permitting  the  wife  of  one  of  the  mortga- 
gors and  two  other  persons  to  sign  it  as 
sureties,  in  consideration  that  they,  the 
mortgagees,  would  extend  the  time  of  pay- 
ment, it  was  held  that,  though  the  altera- 
tion destroyed  the  note  as  written  evidence 
of  the  debt,  there  being  no  evil  intent, 
the  mortgage  was  unaffected  and  still  re- 
mained evidence  of  the  mortgage  title  and 
debt  sufficient  to  sustain  an  action  to  re- 
cover the  mortgaged  property.  Baskin  v. 
Wayne,  62  Mo.  App.  516.  And  later,  in 
Hoffman  v.  MoUoy,  91  Mo.  App.  367,  where 
the  alteration,  though  material,  was  appar- 
ently assumed  to  be  without  fraud,  the  same 
result  was  reached. 

Even  in  Massachusetts,  where  a  negotia- 
ble note  is  prima  facie  payment  of  the  debt 
for  which  it  is  given,  it  is  held  in  a  case 
where  there  is  neither  allegation  of  fraud 
nor  of  payment  or  satisfaction  of  the  orig- 
inal debt,  that  a  material  alteration  of  a 
note  does  not  entitle  the  mortgagor  to  a 
decree  enjoining  the  foreclosure  of  the  mort- 
gage which  secured  it  Jeffrey  v,  Rosen- 
feld,  179  Mass.  506,  61  N.  E.  49.  In  this 
case,  the  court,  after  approving  the  doctrine 
of  Vogle  V.  Ripper,  supra,  said  that  the 
rule  making  the  note  prima  facie  payment 
of  the  debt  is  not  an  unqualified  one  in  that 
jurisdiction,  and  that  when  the  effect  of  it 
will  be  to  deprive  a  party  of  security  which 
he  has  taken  for  the  payment  of  the  debt 
for  which  the  note  was  given,  the  pre- 
sumption of  payment  is  rebutted. 

But  in  Tate  v.  Fletcher,  77  Ind.  102,  the 
rule  in  Indiana,  that  a  note  payable  to  or- 
der at  a  bank  in  that  state  is  prima  facie 
payment  of  the  debt,  is  assigned  as  a  ground 
for  a  decision  that  the  material  alteration 
of  a  note  by  striking  out  the  words  "if 
suit  be  instituted,"  whereby  a  conditional 
promise  to  pay  attorneys'  fees  was  changed 
to  an  absolute  promise,  would  defeat  the 
mortgage.  The  court,  in  reaching  this  de- 
cision, said:  "The  note  in  this  case  was 
payable  to  order  at  a  bank  in  this  state; 
such  a  note  is  prima  facie  a  payment  of  the 
debt,    and    the    note    being   the    only    debt 
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The  appellant  replied  that  it  was  at  home, 
and  immediately  left.  McLeod  denied  that 
the  note  was  changed  in  his  presence,  or 
with  his  consent,  and  also  testified  that 
his  wife  was  not  present  at  the  interview. 
The  note  and  mortgage  were  written  by  a 
banker  acting  for  both  parties.  McLeod, 
on  cross-examination,  admitted  that  it  was 
his  intention  to  have  both  the  note  and 
mortgage  follow  the  contract  with  respect 
to  the  rate  of  interest. 

Mrs.  McLeod  testified  that  she  was  not 
present  at  any  time  when  the  note  was 
changed,  and  did  not  consent  to  any  altera- 
tion; that  her  consent  was  never  requested; 
that  she  was  not  notified  that  the  change 
had  been  made;  an(^  that  she  had  no  con- 
versation with  the  appellant  about  the  note 


at  all,  although  she  admitted  that  he  called 
at  her  home  on  tne  morning  after  she 
signed  the  papers  at  the  bank,  and  inquired 
if  they  had  the  business  fixed  up  and  the 
mortgage  signed.  She  further  testified  that 
she  noticed  the  rate  of  interest — 6^  per 
cent — in  the  note  when  she  signed  it ;  that 
she  knew  that  her  husband  and  Mr.  Ed  ins- 

o 

ton  (appellant)  were  making  a  trade;  that 
she  understood  that  she  was  signing  the 
note  and  mortgage  for  the  purpose  of  car- 
rying out  that  trade,  and  in  signing  the 
papers  she  intended  to  secure  Mr.  Edington 
on  the  balance,  but  that  the  rate  of  interest 
had  not  been  mentioned  to  her;  that  she 
had  not  seen  the  contract,  but  that  it  was 
her  intention  to  make  the  note  and  mort- 


described  in  the  mortgage,  and  the  mort- 
gage being  given  to  secure  the  note,  and 
they  being  together  but  one  transaction, 
whatever  discharges  the  note  discharges 
also  the  mortgage." 

It  does  not  expressly  appear  whether  the 
alteration  here  was  innocent  or  not,  but  the 
theory  on  which  the  case  is  decided  is  doubt- 
less applicable  whether  the  alteration  is  in- 
nocent or  fraudulent. 

The  rule  making  a  note  prima  facie  pay- 
ment of  the  debt  for  which  it  is  given  is,  so 
far  as  disclosed  by  the  report  in  the  last 
case,  an  unqualified  one  in  Indiana,  while  in 
Massachusetts,  as  already  pointed  out,  it  is 
accepted  only  with  qualifications;  and  this 
seems  to  be  the  sole  ground  on  which  the 
holdings  in  these  two 'jurisdictions  may  be 
distinguished. 

In  Bowman  v.  Mitchell,  79  Ind.  84,  on  de- 
murrer to  the  verified  separate  answer  of  a 
married  woman  that  she,  with  her  husband, 
had  executed  the  mortgage  sued  on  to  se- 
cure three  notes,  that  one  had  been  paid, 
and  that  the  other  two,  after  their  delivery 
to  the  payee,  had  been  unlawfully  and,  with- 
out her  knowledge  or  consent,  fraudulently 
altered  by  inserting  in  the  body  thereof  the 
words  "at  10  per  cent  interest,"  it  was  held 
that  the  notes  being  avoided,  the  mortgage 
was  unavailable  as  against  either  the  hus- 
band or  the  wife. 

But  later,  when  this  same  case  was  again 
before  the  court  in  97  Ind.  155,  on  a 
replication  to  the  answer,  it  was  decided 
that,  the  alteration  complained  of  having 
been  made  with  the  consent  of  the  husband, 
the  sole  maker  of  the  note,  the  note  was 
not  destroyed  thereby,  and  therefore  the  al- 
teration complained  of  by  the  wife,  who 
'joined  with  her  husband  in  the  mortgage 
to  secure  the  note,  could  not  afTect  the  valid- 
ity of  the  mortgage  as  against  the  wife, 
for,  it  having  been  given  to  secure  the  pur- 
chase price  of  the  estate  hypothecated,  she 
could  own  no  interest  therein,  inchoate  or 
otherwise,  as  against  the  mortgagee. 

In   Crawford  v.  Hazelri^g,   117   Ind.   63. 
2  L.R.A.  139,  18  N.  E.'603,  a  married  wo 
man   joined  with   her  husband  in   a  mort- 
gage  of   his   real   estate   to   secure   a   not<* 
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given  by  him  and  others.  After  the  execu- 
tion of  the  mortgage,  one  of  the  makers  of 
the  note  was,  with  the  mortgagee's  consent 
and  without  the  knowledge  and  consent  of 
the  wife,  released,  by  renewal  or  otherwise, 
from  liability  for  the  note  or  debt  secufed. 
It  was  held  that  her  inchoate  interest  in 
the  mortgaged  property  was  thereby  dis- 
charged from  the  lien  of  the  mortgage.  The 
only  question  in  the  case  was  whether  the 
interest  of  the  wife  was  such  as  would  en- 
title her  to  set  up  the  defense  of  alteration. 
It  is  clear,  of  course,  that  the  mortgage 
would  have  been  defeated  as  to  her,  if  she 
had  owned  the  property  described  therein 
absolutely. 

Where  the  alteration  is  both  immaterial 
and  innocent,  the  mortgage  may  be  en- 
forced. Elliott  V.  Blair,  47  III.  342;  Souza 
V.  Lucas,  —  Cal.  App.  — ,  100  Pac.  115; 
Mersman  v.  Werges,  112  U.  S.  139,  28  L 
ed.  641,  6  Sup.  Ct.  Rep.  65.  In  the  latter 
case  a  mortgage  was  executed  by  a  husband 
and  wife  on  her  land  to  secure  payment  of 
a  negotiable  promissory  note  made  by  the 
husband  to  his  partner  for  the  firm's  benefit. 
While  the  note  was  in  his  hands,  the  part- 
ner subscribed  the  wife's  name  beneath  that 
of  her  husband  without  the  consent  of  either 
of  them.  Later  he  indorsed  the  note  and 
delivered  it  and  the  mortgage  to  the  plain-, 
tiff,  who  thereupon,  not  knowing  that  the 
wife  had  not  herself  signed  the  note,  ad- 
vanced money  to  him  for  the  partnership; 
but  the  court  was  of  the  opinion  that  the 
alteration  of  the  note  did  not  affect  the  lia- 
bility of  the  wife  in  any  material  respect, 
and  allowed  the'  mortgage  to  be  enforced 
against  her  land. 

Miscellaneous. 

The  following  cases  are  not  precisely  in 
point,  but  are  noted  in  this  place  for  the 
bearing  that  they  may  have  upon  the  sub- 
ject with  which  we  are  dealing: 

In  an  action  by  a  chattel  mortgagee 
against  the  purchaser  of  the  mortgaged 
property  with  notice  of  the  mortgage,  that 
a  note  secured  by  the  mortgage  had  been 
altered  by  decreasing  the  amount  without 
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gage  to  carry  out  her  husband's  agreement, 
whatever  that  agreement  was. 

The  trial  was  without  a  jury.  The  court 
made  a  general  finding  for  the  defendants, 
and  entered  judgment  accordingly. 

Mr.  Charles  D.  .Shakers,  with  Messrs. 
G.  T.  Helvering,  Edgar  Bennett,  and 
R.  L.  Helvering,  for  appellant: 

The  alteration  of  the  note  was  not  illegal 
or  fraudulent,  because  the  defendants  au- 
thorized and  ratified  the  alteration. 

Holyfield  ▼.  Harrington,  84  Kan.  760,  39 
L.R.A.(N.S.)  131,  115  Pac.  546;  2  Dan. 
Keg.  Inst.  6th  ed.  §  1401 ;  Stewart  v.  First 
Nat.  Bank,  40  Mich.  348;  Goodspeed  v. 
Cutler,  75  111.  534;  3  Randolph,  Com.  Paper, 
2d  ed.  §  1756;  Tiedeman,  Com.  Paper,  § 
396;  Draper  v.  Wood,  112  Mass.  315,  17 
Am.  Rep.  106;  First  Nat  Bank  v.  Gay,  63 
Mo.  39,  21  Am.  Rep.  430;  Montgomery  v. 
Crossthwait,  90  Ala.  553,  12  L.R.A.  144, 
24  Am.  St.  Rep.  832,  8  So.  498. 

The  alteration  having  been  made  for  the 
purpose  of  carrying  out  the  intention  of 
the  parties  as  expressed  in  their  written 
contract,  the  appellant  had  implied  au- 
thority to  make  the  change. 

2  Dan.  Neg.  Inst.  5th  ed.  §§  1401,  1403; 
Holyfield  v.  Harrington,  84  Kan.  762,  39 
L.R.A.(N.S.)  131,  115  Pac.  546;  Osborn  v. 
Hall,  160  Ind.  159,  66  N.  E.  457;  Johnson 
V.  Johnson,  66  Mich.  527,  33  N.  W.  413; 
McClure  v.  Little,  15  Utah,  379,  62  Am. 
St.  Rep.  938,  49  Pac.  298;  Hanson  v.  Craw- 
ley, 41  Ga.  303;  Clute  v.  Small,  17  Wend. 
238;  Duker  v.  Franz,  7  Bush,  273,  3  Am. 
Rep.  314;  Matteson  v.  Ellsworth,  33  Wis. 
488,  14  Am.  Rep.  766;  Boyd  y.  Brotherson, 
10  Wend.  93. 

The  alteration  was  not  material j  for  the 


reason  that  it  only  corrected  the  note  to 
make  it  speak  the  true  intention  of  the 
parties  as  expressed  in  the  contract. 

Woodworth  y.  Bank  of  America,  10  Am. 
Dec.  270,  note;  Woolfolk  y.  Bank  of  Amer- 
ica, 10  Bush,  504;  Smith  v.  Smith,  1  R.  I. 
398,  53  Am.  Dec.  652;  Clute  v.  Small,  17 
Wend.  238;  Duker  v.  Franz,  7  Bush,  273, 
3  Am.  Rep.  314;  Herrick  y.  Baldwin,  17 
Minn.  209,  Gil.  183,  10  Am.  Rep.  161; 
Derby  y.  Thrall,  44  Vt.  413,  8  Am.  Rep. 
389;  Heryey  y.  Haryey,  15  Me.  359. 

If  the  alteration  was  material  and  legal- 
ly canceled  the  note,  the  mortgage  was  not 
thereby  inyalidated  nor  the  debt  paid,  and 
the  court  should  have  decreed  a  foreclosure 
of  the  mortgage  and  sale  of  the  property, 
and  applied  the  proceeds  to  the  payment 
of  the  debt. 

Simpson  y.  Sheley,  9  Kan.  App.  515,  60 
Pac.  1098;  Cheek  y.  Nail,  112  N.  C.  370, 
17  S.  E.  80;  Jeffrey  y.  Rosenfeld,  179  Mass. 
506,  61  N.  E.  49;  Hoffman  y.  Molloy,  91 
Mo.  App.  367;  Mersman  v.  Werges,  112 
U.  S.  139,  28  L.  ed.  641,  5  Sup.  Ct.  Rep. 
65;  Gillett  y.  Powell,  bpeers,  Eq.  144; 
Smith  y.  Smith,  27  S.  C.  166,  13  Am.  St. 
Rep.  633,  3  S.  E.  78;  Heath  y.  Blake,  28 
S.  C.  406,  5  S.  E.  842;  Wallace  y.  Tioe,  32 
Or.  287,  51  Pac.  733;  Savage  y.  Savage, 
36  Or.  273,  59  Pac.  461;  State  Sav.  Bank 
V.  Shaffer,  9  Neb.  4,  31  Am.  Rep.  394,  1 
N.  W.  980;  First  Nat.  Bank  v.  Ryan,  31 
lU.  App.  275;  Otto  v.  Halff,  89  Tex.  384, 
59  Am.  St.  Rep.  66,  34  S.  W.  913;  Lewis 
v.  Schenck,  18  N.  J.  Eq.  '459,  90  Am.  Dec. 
631;  Merrick  v.  Boury,  4  Ohio  St.  71; 
Little  v.  Fowler,  1  Root,  94;  Warren  v. 
Layton,  3  Harr.  (Del.)  404;  Morrison  ▼. 
Welty,  18  Md.  175. 


the  consent  of  the  maker  was  held  to  be  no 
defense,  since  the  action  was  not  on  the  note, 
but  to  recover  the  mortgaged  property. 
Van  Eps  v.  Newald,  139  Wis.  129,  120  N. 
W.  853. 

And  where  the  maker  of  a  promissory 
note  secured  by  a  mortgage  left  them  with 
her  agent  to  be  delivered  to  the  plaintiff, 
and  the  agent  fraudulently  raised  the  prin- 
cipal and  interest  clauses  in  both  instru- 
ments, the  court  decided  that,  the  agent 
having  acted  outside  the  scope  of  his  au- 
thority, the  maker  could  not  be  charged 
with  his  fraud,  and,  reversing  the  judgment 
of  the  trial  court  on  the  note  as  altered, 
decreed  the  foreclosure  of  the  mortgage  for 
the  amount  of  principal  and  interest  stipu- 
lated in  the  note  as  originally  executed  by 
the  maker.  Walsh  v.  Hunt,  120  Cal.  46,  39 
L.R.A.  697,  52  Pac.  115. 

And  in  Waring  v.  Smyth,  2  Barb.  Ch.  319, 
47  Am.  Dec.  299,  where  the  mortgagee,  after 
the  execution  of  the  bond  and  the  mortgage 
securing  it,  and  without  the  mortgagors' 
consent,  altered  both  instruments  by  accel- 
41  L.R.A.(N.8.) 


crating  the  time  of  payment,  and  then 
fraudulently  passed  them  off  to  an  insur- 
ance company  as  good  and  available  securi- 
ties for  a  loan,  it  was  held  that  neither  the 
mortgagee,  nor  his  assignee  for  value  and 
without  notice,  could  enforce  the  mort- 
gage in  a  court  of  equity.  In  reach- 
ing this  decision,  the  court  said:  "If  a  vol- 
untary destruction  of  the  bond  and  mort- 
gage, by  canceling,  would  discharge  the 
debt,  so  as  to  deprive  the  mortgagee  of  the 
right  to  file  a  bill  of  foreclosure  in  equity, 
where  the  mortgage,  as  well  as  the  bond,  is 
treated  as  a  mere  chose  in  action  or  se- 
curity for  the  debt,  their  voluntary  de- 
struction by  a  fraudulent  alteration  with- 
out the  consent  of  the  mortgagors  must  have 
the  same  effect." 

Although  neither  of  the  courts  in  the  last 
two  cases  considered  the  effect  on  the  mort- 
gage of  the  alteration  of  a  note  or  bond 
alone,  it  may  be  reasonably  inferred  from 
what  they  said  that  they  would  have  fol- 
lowed the  better  doctrine  on  that  subject. 

W.      W^.     JLm 
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Hesftn.  T.  P.  Boney  and  J.  W.  Hector, 
lor  appellees: 

Where  a  negotiable  instrument  is  ma- 
terially altered,  unless  the  makers  make» 
authorize,  or  assent  thereto,  it  is'  avoided 
as  against  them,  and  any  change  in  the 
ram  payable,  principal,  or  interest  is  such 
material  alteration. 

Fraker  y.  Cullum,  21  Kan.  655;  Horn 
▼.  Newton  City  Bank,  32  Kan.  518,  4  Pac. 
1082;  Davis  v.  Eppler,  38  Kan.  629,  16 
Pac.  793;  Bank  of  Herington  v.  Wangerin, 
65  Kan.  423,  69  L.ILA.  717,  70  Pac.  330; 
New  York  L.  Ins.  Co.  ▼.  Martindale,  75 
Kan.  142,  21  L.R.A.(N.6.)  1045,  121  Am. 
St.  Rep.  862,  88  Pac.  659,  12  Ann.  Cas.  677; 
Sheley  v.  Sampson,  6  Kan.  App.  466,  46 
Pac.  994;  First  Nat.  Bank  v.  Fricke,  76 
Mo.  178,  42  Am.  Rep.  397 ;  Moore  v.  Hutch- 
inson, 69  Mo:  429;  Neff  v.  Homer,  63  Pa. 
327,  3  Am.  Rep.  655;  HoUiday  State  Bank 
▼.  Hoffman,  86  Kan.  76,  35  L.R.A.(N.S.) 
390,  116  Pac  239;  Killam  v.  Schoeps,  26 
Kan.  310,  40  Am.  Rep.  313. 

And  It  is  all  the  same  whether  the  altera- 
tion increases  or  reduces  the  amount  of 
the  obligation. 

New  York  L.  Ins.  Co.  v.  Martindale,  75 
Kan.  143,  21  L..R.A.(N.S.)  1046,  121  Am. 
St.  Rep.  362,  '88  Pac.  659,  12  Ann.  Cas. 
677;  Dan.  Neg.  Inst.  1st  ed.  §  1386;  Adams 
▼.  Faircloth,  —  Tex.  Civ.  App.  — ,  97  S. 
W.  507;  Whitmer  ▼.  Frye,  10  Mo.  348; 
Commonwealth  Nat.  Bank  v.  Baughman, 
27  Okla.  176,  111  Pao.  332;  Snell  v.  Davis, 
149  ni.  App.  391;  Shiffer  v.  Mosier,  226 
Pa.  562,  24  L.R.A.(N.S.)  1155,  74  Atl. 
426,  17  Ann.  Cas.  756. 

Any  alteration  which  to  any  degree  varies 
the  legal  effect  of  the  instrument  to  the 
prejudice  of  the  other  party  releases  the 
latter  from  it,  and  is  a  fraud  in  law. 

Porter  v.  Doby,  2  Rich.  Eq.  49;  Washing- 
ton Sav.  Bank  v.  Ecky,  61  Mo.  272;  Boston 
▼.  Benson,  12  Cush.  61;  Richmond  Mfg.  Co. 
▼.  Davis,  7  Blackf.  412;.  Wheelock  v.  Free- 
man, 13  Pick.  166,  23  Am.  Dec.  674;  Stod- 
dard V.  Penniman,  108  Mass.  366,  11  Am. 
Rep.  363;  Fay  v.  Smith,  1  Allen,  477,  79 
Am.  Dec.**762;  Schwalm  v.  Mclntyre,  17 
Wis.  232;  Smith  v.  Mace,  44  N.  H.  553; 
Dan.  Neg.  Inst.  §  14|2;  Whitmer  v.  Frye, 
10  Mo.  349;  Wheelock  v.  Freeman,  13  Pick. 
166,  23  Am.  Dec.  674. 

Bensont  J*9  delivered  the  opinion  of  the 
court: 

The  general  finding  for  the  appellees  de- 
termines the  disputed  facts  as  testified  to 
by  them.  It  therefore  must  be  taken  as 
a  fact  that  the  alteration  of  the  note  was 
made  without  their  consent.  As  it  changes 
the  sum  payable,  it  is  material  and  avoids 
the  note.  Neg.  Inst.  Law  (Gen.  Stat.  1909, 
41  LJLA.(N.S.) 


§§  6377,  5378) ;  Davis  v.  Eppler,  38  Kan. 
629,  16  Pac.  793;  New  York  L.  Ins.  Co. 
V.  Martindale,  75  Kan.  142,  21  L.R.A.(N.S.) 
1045,  121  Am.  St.  Rep.  362,  88  Pac.  659, 
12  Ann.  Cas.  677;  Merritt  v.  Dewey,  218 
111.  699,  2  L.R.A.(N.S.)  217,  76  N.  E.  1066. 

The  appellant  contends  that  recovery 
should  have  been  allowed  upon  the  mort- 
gage,  although   denied   upon   the  note. 

It  was  held  in  Hocknell  v.  Sheley,  66 
Kan.  367,  71  Pac.  839,  that  ''the  fraudu- 
lent alteration  of  a  promissory  note  in  a 
material  respect  destroys  the  note  as  a 
cause  of  action,*  and  will  defeat  a  recovery 
on  the  original  consideration;  and  if  the 
note  is  secured  by  a  mortgage  such  altera^ 
tion  operates  to  discharge  the  mortgage." 
The  alteration  in  that  case  was  found  to 
have  been  fraudulently  made,  and  the  opin- 
ion is  based  upon  that  finding. 

In  an  action  to  enforce  the  lien  of  a 
chattel  mortgage,  where  the  accompanying 
promissory  note  had  been  innocently,  al- 
though materially,  altered,  it  was  said,  in 
Simpson  v.  Sheley,  9  Kan.  App.  512,  616, 
60  Pac.  1098,  that  "justice  and  the  au- 
thorities unite  in  holding  that  in  such  a 
case  the  mortgagee  may  enforce  his  mort- 
gage, notwithstanding  the  alteration  of  the 
note,  if  the  debt  still  exists  and  can  be 
proved  independently  of  the  altered  note." 
The  principle  so  declared  by  the  court  of 
appeals  is  sustained  by  many  authorities. 
Clough  V.  Seay,  49  Iowa,  111;  Jeffrey  v. 
Rosenfeld,  179  Mass.  506,  61  N.  E.  49; 
Walton  Plow  Co.  v.  Campbell,  35  Neb.  173^ 
16  L.R.A.  468,  52  N.  W,  883;  Matteson  v. 
Ellsworth,  33  Wis.  488,  14  Am.  Rep.  766; 
Smith  V.  Smith,  27  S.  C.  166,  13  Am.  St. 
Rep.  633,  3  S.  E.  78;  2  Century  Dig.  Alt. 
of  Inst  §  160;  1  Decen.  Dig.  Alt.  of  Inst. 
§  20. 

In  a  note  on  the  Alteration  of  Instru- 
ments, in  86  Am.  St.  Rep.  p.  123,  the  prin- 
ciple is  thus  stated:  "But  if  the  alteration 
of  the  note  was  without  fraudulent  intent, 
it  will  vitiate  oi^  the  instrument  altered, 
and  the  mortgage  still  remains  a  valid 
security  for  the  original  consideration." 

The  action  was  not  only  upon  the  note, 
but  upon  the  mortgage,  and  the  contract 
was  pleaded  in  the  reply.  The  whole  trans« 
action  was  before  the  court.  The  property 
was  a  homestead,  and  Mrs.  McLeod  was  in 
the  situation  of  a  surety;  but  she  freely 
consented  to  the  lien  to  secure  an  obliga- 
tion when  she  fully  understood,  and  execut- 
ed the  mortgage  jointly  with  her  husband. 
As  the  law  allows  6  per  cent  interest  in 
such  a. transaction,  she  is  chargeable  with 
knowledge  of  that  rate,  independently  of 
the  note.  The  mortgage,  with  interest  at 
that  rate,  is  the  very  obligation  that  she 
intended  to  give,  and  justice  requires  that 
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it  be  enforced.  While  the  general  finding 
may  be  interpreted  to  include  a  finding  that 
the  alteration  was  made  fraudulently,  the 
evidence,  including  the  testimony  of  the 
parties  who  seek  to  be  released,  proves  the 
contrary. 

The  judgment  is  reversed,  with  directions 
to  enter  judgment  for  appellants  for  the 
amount  due  upon  the  mortgage,  including 
interest  from  its  date  computed  at  6  per 
cent  per  annum,  and  for  foreclosure  of  the 
mortgage.  Qvil  Ck)de,  §§  581-594;  Worth 
V.  Butler,  83  Kan.  513,  620,  112  Pac.  111. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


PBNNSYIiVANIA   StJPREBIE   COURT. 

JOHN  H.  STILLEY,  Appt., 
▼. 

PITTSBURGH-BUFFALO  COMPANY. 

(234  Pa.  492,  83  Atl.  478.) 

Mine  —  waiver  of  right  to  surface  sup- 
port. 

Damages  for  injury  to  surface  by  mining 
operations  are  waived  by  a  grant  of  the 


coal  underlying  the  surface,  together  with 
the  free  and  uninterrupted  right  of  way 
into,  upon,  and  under  said  land  at  such 
points  and  in  such  manner  as  may  be  prop- 
er and  necessary  for  the  purpose  of  dig- 
ging, mining,  and  carrying  away  said  coal, 
hereby  waiving  all  damages  arising  there- 
from.       V 

(January  2,   1912.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Allegheny  County,  dismissing  a  bill  filed 
to  enjoin  defendant  from  removing  the 
surface  support  of  plaintiff's  land.  Af- 
firmed. 

The  facts  and  conclusions  of  law  found  1^ 
Haymaker,  J.,  are  as  follows: 

''First.  The  plaintiff  is  the  owner  in  fee 
simple  of  all  that  certain  tract  of  land  sit- 
uate in  Jefferson  township,  Allegheny  coun- 
ty, containing  ninety-five  acres,  eighty  per- 
ches, subject  to  the  conveyance  of  the  coal 
and  mining  rights  by  his  predecessors  in 
title.  The  said  property  being  conveyed 
to  the  plaintiff  by  Jackson  Stilley  by  deed 
dated  April  1,  1895. 

''Second.  That  all  the  land  underlying  the 
said  tract  of  land,  together  with  certain 
mining  rights,   was   conveyed   by  Jackson 


Note.'^IHity   of   owner  of  mineral   to 
leave  subjacent  support  of  surface. 

The  present  note  is  supplementary  to 
the  elaborate  discussion  of  the  subject  and 
review  of  authorities  to  be  found  in  the  pre- 
vailing and  dissenting  opinions  in  Griffin 
V.  Fairmont  Coal  Co.  59  W.  Va.  480,  53 
S.  £.  24,  and  the  note  appended  thereto,  in 
2  L.R.A.(N.S.)  1115. 

Generally,  as  to  liability  for  removal  of 
lateral  or  subjacent  support  of  land  in  its 
natural  condition,  see  note  in  68  L.R.A. 
673. 

As  to  whether  condemnation  or  grant  of 
land  for  railroad  purposes  carries  right  to 
lateral  or  subjacent  supnprt,  see  note  to 
Manning  v.  New  Jersey  short  Line  R.  Co. 
32   L.R.A.(N.S.)    155, 

As  to  liability  of  lessor  of  mining  right 
for  injury  to  the  surface,  see  note  to  Camp- 
bell V.  Louisville  Coal  Min.  Co.  10  L.R.A. 
(N.S.)  822. 

As  to  remedy  by  injunction  against  re- 
moving subjacent  support  by  mining,  see 
note  to  Berkey  v.  Berwind- White  Coal  Min. 
Co.  16  L.R.A.(N.S.)   851. 

As  to  when  the  statute  of  limitations 
commences  to  run  against  an  action  for  in- 
jury to  the  surface  by  mining  operations, 
see  note  to  West  Pratt  Coal  Co  v.  Dorman, 
23  L.R.A.(N.S.)  805. 

The  question  involved  in  cases  like  Baker 
V.  Pittsburg,  C.  &  W.  R.  Co.  219  Pa.  398, 
68  Atl.  1014,  as  to  the  right  of  the  owner 
of  the  mineral  to  sink  shafts  through  the 
41  L.R.A.(N.S.) 


surface,  or  otherwise  make  use  of  the  sur- 
face, in  aid  of  his  mining  operations,  is  not 
within  the  scope  of  these  notes. 

Generally. 

As  stated  in  the  earlier  note,  there  is  no 
dissent  from  the  general  proposition  that 
prima  facie  and  as  a  matter  of  common 
right,  when  the  estate  in  the  mineral  in 
situ  is  severed  from  the  estate  in  the  sur- 
face, tlie  surface  is  entitled  to  subjacent 
support,  assuming  that  such  right  has  not 
been  waived.  It  is  so  in  effect  declared  by 
the  following  cases,  and  practically  all  the 
cases  cited  in  the  opinions  and  note  referred 
to,  and  in  the  present  note,  might  be  cited 
thereto:  Youghiogheny  River  Coal  Co.  v. 
Allegheny  Nat.  Bank,  211  Pa.  319,  69  L.R.A. 
637,  60  Atl.  924;  Catron  v.  South  Butte 
Min.  Co.  104  C.  C.  A.  405,  181  Fed.  941; 
Hooper  v  Dora  Coal  Min.  Co.  95  Ala.  235, 
10  So.  652;  Sloss-Shefeld  Steel  &  I.  Co.  v. 
Sampson,  158  Ala.  590,  48  So.  493;  West 
Pratt  Coal  Co.  v.  Dorman,  161  Ala.  389, 
23  L.R.A.(N.S.)  805,  135  Am.  St  Rep.  127, 
49  So.  849,  18  Ann.  Cas.  750;  Bibby  v. 
Bunch,  —  Ala.  — ,  58  So.  917;  Silver 
Springs,  O.  &  G.  R.  Co  v.  Van  Ness,  45  Fla. 
559,  34  So.  884;  Collinsville  Granite  Co.  v. 
Phillips,  123  Ga.  830,  61  S.  E.  666 ;  Ames  v. 
Ames,  160  111.  599,  43  N.  E.  592;  Donk 
Bros.  Coal  &  Coke  Co.  v  Novero.  135  111. 
App,  633;  Seitz  v.  Coal  Valley  Min.  Co.  149 
111.  App.  85;  Western  Indiana  Coal  Co.  v. 
Brown,  36  Ind.  App.  44.  114  Am.  St.  Rep. 
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S  til  ley,  the  plaintiff's  predecessor  in  title, 
to  J.  J.  Lawrence  by  deed  dated  January 
18,  1883.  The  mining  rights  and  privileges 
whica  accompanied  the  said  conveyance,  and 
were  made  a  part  thereof,  were  as  follows: 
Together  with' free  and  uninterrupted  right 
of  way  into,  upon,  and  under  said  land  at 
such  points  and  in  such  manner  as  may  be 
proper  and  necessary  for  the  purpose  of 
digging,  mining,  and  carrying  away  said 
coal;  hereby  waiving  all  damages  arising 
therefrom.  Together  with  the  privilege  of 
mining  and  removing  through  said  premises 
other  coal  belonging  to  said  party  of  the 
second  part,  his  heirs  or  assigns,  or  which 
he  or  they  or  any  of  them  may  hereafter 
acquire.' 

"Third.  The  defendant  is  the  owner  of 
49.86  acres  of  the  said  coal  conveyed  by 


Jackson  Stilley  to  J.  J.  Lawrence,  underly- 
ing the  said  land  of  the  plaintiff.  Said 
coal  being  conveyed  to  the  defendant  by  a 
deed  from  the  Pittsburgh  Coal  Company 
of  Pennsylvania  dated  December  27,  1907, 
and  in  which  the  mining  rights  are  as  fol- 
lows: 'Together  with  the  free  and  unin- 
terrupted right  of  way  into,  upon,  and 
under  said  land  at  such  points  and  in  such 
manner  as  may  be  proper  and  necessary 
for  the  purpose  of  digging,  mining,  and 
carrying  away  said  coal,  and  without  lia- 
bility for  damages  arising  therefrom.  To- 
gether with  the  privilege  of  mining  and 
removing  through  said  premises  other  coal 
now  or  hereafter  owned  by  the  said  grantee, 
its  successors  or  assigns.' 

"Fourth.   The    defendant    has    been    for 
some  time  and  now. is  mining  and  removing 


367,  74  N  E.  1027;  PauU  v.  Island  Coal  Co. 
44  Ind.  App.  218,  88  N.  £.  959;  Collins  v. 
Gleason  Coal  Co.  140  Iowa,  114,  18  L.R.A. 
(N.S.)  738,  115  N.  W.  497,  118  N.  W.  36; 
Piedmont  &  6  Creek  Coal  Co.  v.  Kearney, 
114  Md.  496,  79  Atl.  1013;  Southwest  Mis- 
aoari  R.  Co.  v.  Morning  Hour  Min.  Co.  138 
Mo.  App.  129,  119  S.  W.  982;  Miles  v. 
Pennsylvania  Coal  Co.  214  Pa.  544,  63  Atl. 
1032;  Weaver  v  Berwind- White  Coal  MLn. 
Co.  216  Pa.  195,  65  Atl.  545;  Berkey  v. 
Berwind-White  Coal  Min.  Co.  220  Pa.  65, 
16  LJLA.(N.S.)  851,  69  Atl.  329;  Dignan  v. 
Altoona  Coal  &  Coke  Co.  22  Pa  390,  128 
Am.  St.  Rep.  812,  71  Atl.  245;  Berkey  v. 
Berwind-White  Coal  Min.  Co.  229  Pa.  .417, 
78  Atl.  1004;  Lloyd  v.  Catlin  Coal  Co.  210 
in.  460,  71  N.  E.  335 

And  the  obligation  to  support  the  surface 
Ib  the  same  whether  the  severance  of  the 
two  estates  is  effected  by  a  conveyance  of 
the  surface  with  a  reservation  of  the  min- 
eral, or  by  a  grant  of  the  mineral  with  a 
reservation  of  the  surface  (Catron  v. 
South  Butte  Min.  Co.  104  C.  C.  A. 
405,  181  Fed.  941  [9th  circuit]), 
though  it  may.  be  that  a  waiver  of  the  right 
may  be  more  easily  inferred  in  the  latter 
case  than  in  the  n)rmer.  (See  Collins  v. 
Gleaiion  Coal  Co.  140  Iowa,  114,  18  L.R.A 
(N.R.)  736,  115  N.  W.  497,  118  N.  W.  36; 
infra. 

There  is  some  difference  of  view,  or  at 
least  of  expression,  as  to  the  technical 
character  and  basis  of  the  right.  It  is 
sometimes  spoken  of  as  an  easement  or 
servitude  (see  Stilley  v.  Pittsburgh- 
Buffalo  Co.),  and  sometimes  as  a  proprie- 
tary right  at  common  law,  rather  than  an 
easement  or  right  dependent  upon  a  sup- 
posed grant  (Berkev  v.  Berwind-White  Coal 
Min  Co.  229  Pa.  417,  78  Atl.  1004).  The 
refinements  on  this  aspect  of  the  subiect  are 
discussed  in  the  opinions  in  the  Griffin  Case 
already  referred  to.  It  is  doubtful  whether 
they  furnish  any  material  aid  in  the  de- 
termination of  the  practical  question  wheth- 
er or  not  the  right  has  been  waived  in  a 
firiven  case. 
41  L.R.A.(N.S.) 


Not  dependent  on  care  or  negligence. 

The  right  of  support,  and  the  consequent 
liability  for  injury  thereto,  unless  waived  or 
qualified,  are  absolute,  and  not  dependent 
upon  the  degree  of  care  or  negligence  char- 
acterizing the  removal  of  the  mineral.  West 
Pratt  Coal  Co.  v.  Dorman,  161  Ala.  389, 
23  L.R.A.(N.S.)  805;  135  Am.  St.  Rep.  127, 
49  So  849,  18  Ann.  Cas.  750;  Collins  v. 
Gleason  Coal  Co.  140  Iowa,  114,  18  L.R.A. 
(N.S.)  736,  115  N.  W.  497,  118  N.  W.  36; 
Donk  Bros.  Coal  &  Obke  Co.  v.  Novcro,  135 
111.  App.  633;  Yandes  v  Wright,  66  Ind. 
319,  32  Am.  Rep.  109,  14  Mor.  Min.  Rep. 
32;  Paull  V.  Island  Coal  Co.  44  Ind.  App. 
218,  88  N.  E.  959;  Carlin  v.  Chappel,  101 
Pa.  348,  47  Am  Rep.  722;  Youghiogheny 
River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211 
Pa.  319,  69  L.R.A.  637,  60  Atl.  624 ;  Berkey 
V.  Berwind-White  Coal  Min.  Co.  229  Pa.  417, 
78  Atl.  1004.  And  see  other  cases  cited  at 
page  1117  of  the  note  in  2  L.R.A. (N.S.) 

Interference  with  buildings  or  springs. 

The  duty  to  protect  'the  superincumbent 
soil  extends  only  to  the  soil  in  its  natural 
state,  and  there  is  no  duty  to  support  addi- 
tional buildings  thereon  (Wilms  v.  Jess,  94 
111.  464,  34  Am.  Rep.  242,  14  Mor.  Min.  Rep. 
56),  at  least  if  there  were  no  buildings  and 
none  in  contemplation  at  the  time  of  the 
severance  of  the  two  estates.  Marvin  v. 
Brewster  Iron  Min.  Co.  55  N.  Y.  538,  14 
Am.  Rep   322,  13  Mor.  Min^  Rep.  40. 

But  the  act  of  the  owner  of  the  mineral 
in  removing  all  support  from  the  superin- 
cumbent soil  is  prima  facie  the  cause  of  the 
subsequent  subsidence  of  the  soil,  and  the 
burden  is  upon  such  party  to  show  that  it 
would  not  have  subsided  but  for  the  addi- 
tional weight  of  buildings  erected  subse- 
quently to  the  leajie.  Wilms  v.  Jess,  supra; 
Western  Indiana  Coal  Co.  v.  Brown,  36  Ind. 
App.  44,  114  Am.  St.  Rep.  367,  74  N.  E. 
1027. 

And  where  the  subsidence  of  the  soil 
would  have  resulted  from  the  mining  opera- 
tions if  there  had  been  no  buildings  on  the 
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the  Baid  'coal  owned  by  it  underlying  the 
plaintiff's  land,  on  which  are  situated  plain- 
tiff's dwelling  house,  barn,  and  other  im- 
provements, and  in  so  doing  has  been  and 
now  is  removing  the  supports  of  the  surface 
of  plaintiff's  land,  thereby  causing  the  sur- 
face to  break  and  sink  and  the  said  dwell- 
ing house,  bam,  and  other  improvements 
thereon  to  be  injured. 

''Fifth.  Defendant  proposed  and  intends 
to  continue  mining  and  removing  the  said 
coal  owned  by  it  underlying  plaintiff's  land, 
and  to  continue  removing  the  supports  of 
the  surface,  by  reason  whereof  it  is  reason- 
able and  probable  to  expect  that  further 
injury  will  be  done  to  the  surface  of  plain- 
tiff's land  and  the  improvements  thereon. 

"Sixth.  That   the   negligence   complained 


of  is  not  of  the  manner  of  mining  and  re- 
moving the  said  coal,  but  of  the  removal  of 
the  supports  of  the  surface  and  the  failure 
to  support  the  surface,  thereby  causing  the 
surface  of  plaintiff^  land  to  break  and  sink 
and  the  improvements  thereon  to  be  injured. 
''Seventh.  The  injuries  sustained  by  plain- 
tiff are  permanent  and  oontii^uing. 

"Conclusions  of  Law. 

"First.  In  the  grant  of  all  the  coal  only 
underlying  a  tract  of  land,  reserving  the 
surface,  the  grantee  owes  the  duty  of  sur- 
face support,  unless  the  grantor  by  apt 
words  or  implication  in  the  grant  releases 
him  from  that  obligation. 

"Second.  The  right  to  surface  support  is 


surface,  the  damages  include  the  loss  of  the 
buildings  as  well  as  the  injury  to  the 
soil.  Wilms  v.  Jess,  supra;  Donk  Bros 
CoaJ  A  Coke  Co.  v.  Novero,  135  III.  App. 
633;  Gumbert  v.  Kilgore,  4  Sadler  (Pa.) 
84,  6  Atl.  771. 

It  is  implied  in  Western  Indiana  Coal  Co. 
V.  Brown,  supra,  that,  irrespective  of  the 
question  whether  the  soil  would  have  sub- 
sided without  the  weight  of  the  building, 
the  owner  of  the  miners^  would  be  liable  for 
damagf  to  a  building  erected  prior  to  the 
severance  of  the  two  estates,  in  consequence 
'  of  negligent  mining,  even  though  there  had 
been  an  express  stipulation  against  damages 
for  injury  to  the  surface. 

The  duty  of  subjacent  support  applies 
merely  to  the  surface,  and  not  to  wells  and 
springs  which  are  fed  by  subterraneous 
streams.  Sloss-Sheffield  Steel  k  I.  Co.  v. 
Sampson,  158  Ala.  590,  48  So.  493. 

So,  in  Berkey  v.  Berwind-White  Coal  Min. 
Co.  220  Pa.  66,  16  L.R.A  (N.S.)  851,  69  Atl. 
329,  it  was  held  that  loss  of  spring  water 
in  consequence  of  mining  operations  affords 
no  ground  for  injunction,  where  it  does  not 
appear  that  the  spring  was  affected  by  fail- 
ure to  furnish  surface  support.  To  the 
same  effect  is  Coleman  v.  Chadwick,  80 
Pa.  81,  21  Am.  Rep.  93,  14  Mor.  Min.  Rep.  9. 

Substitution  of  artificial  for  natural  sup- 
ports. 

It  seems  to  be  generally  assumed  that 
artificial  supports  may  be  substituted  for 
the  natural  supports  furnished  by  the  min- 
eral. It  is  so  implied  in  the  following  cas- 
es, though  the  point  was  not  involved: 
Campbell  v  Louisville  Coal  Min.  Co.  39 
Colo.  379,  10  L.R.A. (N.S.)  822,  89  Pac.  767; 
Collinsville  Granite  Co.  v.  Phillips,  123 
Ga.  830,  51  S.  E.  666;  Western  Indiana 
Coal  Co.  V.  Brown,  36  Ind.  App.  44,  114 
Am.  St.  Rep.  367,  74  N.  E.  1027;  Paull  v. 
Island  Coal  Co.  44  Ind.  App.  218,  88  N.  E. 
969;  Collins  v.  Oleason  Coal  Co.  140  Iowa, 
114,  18  L.R.A. (N.S.)  737,  115  N.  W.  497, 
118  N.  W.  36;  Noonan  v.  Pardee,  200  Pa. 
474,  55  L.R.A.  410,  86  Am   St.  Rep.  722,  50 

Atl.  255,  21  Mor.  Min.  Rep.  017,      And  Bce 
41  L.R.A.(N.S,) 


other  cases  cited  at  p^  1117  of  the  note  in 
2  L.R.A.(N.S.). 

Effect  of  custom. 

A  custom  among  miners  is  not  allowed  to 
destroy  the  surface  support.  Such  a  cus- 
tom would  be  void.  Southwest  Missouri  R. 
Co.  V.  Morning  Hour  Min.  Co.  138  Mo.  App. 
129,  119  S.  W.  982,  citing  Randolph  v.  Hal- 
den,  44  Iowa,  327,  9  Mor.  Min.  Rep.  29, 
where,  however,  the  alleged  custom  was  con- 
trary to  the  dutv  to  leave  proper  surface 
support,  necessarily  implied  by  the  express 
agreement  to  leave  the  mine  in  good  work- 
ing condition  See  other  cases  cited  at 
Sage  1117  of  the  note  in  2  L.R.A.(N.S.) 
^ut  see,  infra,  Locker-Lampson  v.  Staveley 
Coal  &  I.  Co.  25  Times  L.  R.  136. 

Waiver  of  right — generally. 

All  of  the  cases  hold  or  assume  that  the 
right  to  subjacent  support  may  be  waived 
by  the  express  agreement  of  the  parties; 
and  the  practical  question  is  whether  or 
not  it  has  been  waived.  Thus,  it  was'  said 
in  Miles  v.  Pennsylvania  Coal  Co.  217  Pa. 
449,  66  Atl.  764,  10  Ann.  Cas.  871:  "While, 
however,  the  owner  of  the  surface  is  en- 
titled as  of  natural  right  to  its  support  by 
the  owner  of  the  subjacent  mineral  estate, 
it  is  equally  well  settled  that  the  common 
owner  of  both  estates,  or  the  owner  of  the 
fee  simple  title  to  the  tract  of  land,  may 
by  contract  relieve  the  owner  of  the  min- 
eral estate  from  any  duty  to  support  the 
surface,  and  from  liability  for  any  injury 
or  damage  done  to  it  by  mining  and  re- 
moving all  the  mineral.  Being  the  common 
owner  of  the  whole  title,  and  therefore  hav- 
ing the  jus  disponendif  he  may  make  any 
legal  disposition  of  the  property  he  may  de- 
sire. He  may  sell  the  coal  and  retain  the 
surface,  or  he  may  sell  the  surface  and 
retain  the  coal.  In  selling  or  leasing  the 
coal,  he  may  grant  such  rights  to  the  ven- 
dee or  lessee  as  either  may  desire  or  deem 
proper  or  necessary  to  remove  the  entire 
body  of  coal,  as  well  as  such  rights  in, 
through,  oV  over  the  surface  as  may  be  nec- 
essary for  the  sctme  purpose,     to   other 
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an  absolute  one  ariBing  out  of  the  owner- 
ship thereof,  and,  before  it  can  be  taken 
away,  the  burden  is  upon  the  owner  of  the 
coal  to  show  that  the  surface  owner  has 
contracted  himself  out  of  that  right  by 
plain  and  explicit  language,  and  it  cannot 
be  taken  away  by  any  language  in  the 
grant  that  does  not  plainly  import  such  an 
intention  on  the  part  of  the  surface  owner. 
"Third.  The  following  mining  rights  and 
privileges  contained  in  the  deed  of  convey- 
ance from  Jackson  Stilley,  the  plaintiff's 
predecessor  in  title,  to  J.  J.  Lawrence :  To- 
geUier  with  free  and  uninterrupted  right 
of  way  into,  upon,  and  under  said  land 
at  such  points  and  in  such  manner  as  may 
be  proper  and  necessary  for  the  purpose  of 
digging,  mining,   and  carrying  away  said 


coal;  hereby  waiving  all  damages  arising 
,  therefrom.  Together  with  the  privilege  of 
mining  and  removing  through  said  premises 
other  coal  belonging  to  said  party  of  the 
second  part,  his  heirs  or  assigns,  or  which 
he  or  they  or  any  of  them  may  hereafter 
acquire;  constitute  a  valid  release  of  the 
right  of  surface  support,  and  the  plaintiff 
is  not  entitled  to  the  relief  prayed  for  in 
his  bill. 

''Fifth.  Tae  plaintirs  bill  should  be  and 
is  hereby  dismissed  at  his  cost." 

Messrs.  J.  C.  Boyer  and  John  A.  Metz, 

for  appellant: 

The  owner  of  the  mine  must  leave  enough 
of  the  mineral  in  place  to  answer  the  pur- 
poses  of   support   for   the   sui'face,  unless 


words,  having  the  absolute  dominion  over  the 
property,  he  may  grant  such  rights  therein 
and  thereto  as  may  be  agreed  upon,  and  are 
stipulated  for  in  the  contract.  This  natur- 
ally and  logically  follows  from  his  owner- 
ship of  the  fee  simple  title  to  the  proper- 

But  an  express  stipulation  that  there 
shall  be  no  liability  for  injury  to  the  sur- 
face by  mining  operations  would  not  re- 
lieve the  owner  of  the  mineral  from  liabili- 
ty for  injury  caused  by  negligent  mining. 
Western  Indiana  Coal  Co.  v.  Brown,  36 
Ind.  App  44,  114  Am.  St.  Rep.  367,  74  N. 
E.  1027,  citing  Livingston  v.  Moingona  Coal 
Co.  49  Iowa,  369,  31  Am.  Rep.  150,  10  Mor. 
Min.  Rep.  696. 

Many  of  the  English  cases  are  discussed 
in  the  opinions  in  the  Griffin  Case;  but 
since  the  decision  in  that  case,  the  House  of 
Lords,  in  Butterknowle  Colliery  Co.  v. 
Bishop  Auckland  Industrial  Co-op.  Co. 
[1906]  A.  C.  805,  affirming  [1904]  2  Ch. 
419,  73  L.  J.  Ch.  N.  S.  635,  68  J.  P.  459, 
91  L  T.  N.  8.  441,  20  Times  L.  R.  675,  hab 
re-examined  the  subject  and  restated  the 
genera]  principles  to  be  applied  in  the 
determination  of  the  question  of  waiver, 
and  has,  to  a  large  extent,  rendered  tho  con- 
sideration of  the  earlier  English  canes  un- 
necessaiy,  if  not  unprofitable.  The  general 
principles  to  be  applied  to  the  subjedi  are 
thus  formulated  by  the  lord  chancellor 
(Lord  Ix>reburn),  and  his  statement  seems 
fairly  to  represent  the  views  of  the  other 
members  of  the  court:  "Whenever  the  min- 
erals belong  to  one  person  and  the  surface 
to  another,  the  law  presumes  that  the  sur- 
face owner  has  a  right  to  support,  unless 
the  language  of  the  instrument  regulating 
their  rights,  or  other  evidence,  clearly  shows 
the  contrary.  In  order  to  exclude  a  right 
of  support,  the  language  used  must  un- 
equivocally convey  that  intention,  either 
by  express  words  or  by  necessary  implica- 
tion. For  the  same  presumption  in  favor 
of  a  right  of  support,  which  regulates  the 
rights  of  parties  in  the  absence  of  an  in- 
strument defining  them,  will  apply  also  in 
construing  the  instrument  when  it  is  pro- 
duced.    If  the  introduction  of  a  cli^UflQ  ^ 


the  effect  that  the.  mines  must  be  worked 
so  as  not  to  let  down  the  surface  would 
not  create  an  inconsistency  with  the  actual 
clauses  of  the  instrument,  then  it  means 
that  the  surface  cannot  be  let  down.  Illus- 
trations are  numerous  in  the  reports. 
Words,  however  wide,  that  merely  author- 
ize the  getting  of  all  the  minerals,  have 
been  held  not  to  authorize  so  getting  them 
as  to  let  down  the  surface.  Where  power 
is  given  to  get  the  minerals  on  paying  com- 
pensation for  damage  done  to  the  surface, 
the  court  will  still  scrutinize  the  compen- 
sation clause.  Are  there  any  rights  belong- 
ing to  the  mine  owner  on  the  surface  (such 
as  a  right  of  making  roads)  to  which  the 
compensation  clause  may  refer?  If  the  com- 
pensation clause  is  capable  of  being  satisfied 
by  reference  to  acts  done  on  the  surface, 
then,  though  it  may  be  wide  enough  to  cover 
also  damage  done  to  the  surface  by  taking 
away  the  support,  still  it  must  be  confined 
to  damage  done  on  the  surface  and  the 
inference  that  support  may  be  taken  away 
on  payment  of  compensation  will  not  bo 
drawn.  Again,  courts  have  asked  whether 
the.  compensation  is  manifestly  inadequate 
for  such  an  injury  as  letting  down  the  sur- 
face, and  have  commented  upon  the  absence 
of  any  provision  for  compensation.  Either 
of  these  circumstances  has  supplied  judges 
with  a  reason  for  so  cutting  down  wide 
language  in  a  grant  *of  minerals  as  to  imply 
a  condition  that  the  surface  shall  be  sup- 
ported. The  process  of  reasoning  in  such 
cases  seems  to  be  that  parties  must  not  be 
supposed  to  have  intended  what  would  be 
unreasonable  and  unjust.  I  think  that  in 
each  of  them  a  clause  providing  for  a  con- 
tinuance of  support  would  not  have  been 
inconsistent  with  the  actual  clauses." 

It  will  be  observed  that  this  statement 
of  the  principles  applicable  to  the  question 
of  waiver  emphasizes  the  tenacity  of  the 
right  to  subjacent  support,  and  the  disposi- 
tion of  the  courts,  if  possible,  to  interpret 
the  language  of  the  mstrument  by  which 
the  two  estates  are  severed  consistently 
with  the  intention  to  preserve  it,  and  to 
that  end,  to  search  for  other  possible  ap- 
pUcations  of  the  language  relied  npou  as 
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the  owner  of  the  surface  has  released  his 
right  to  support. 

Noonan  v.  Pardee,  200  Pa.  482,  66  L.R.A. 
410,  86  Am.  St.  Rep.  722,  60  Atl.  255,  21 
Mor.  Min.  Rep;  617 ;  Robertson  v.  Youghiog- 
heny  River  Coal  Co.  172  Pa.  566,  33  Atl. 
706. 

The  right  of  surface  support  is  an  abso- 
lute right. 

Youghiogheny  River  Coal  Co.  v.  Allegheny 
Nat.  Bank,  211  Pa.  324,  69  L.R.A.  637,  60 
Atl.  924;  Miles  v.  Pennsylvania  Coal  Co. 
214  Pa.  548,  63  Atl.  1032. 

An  absolute  right  of  surface  support  is 
not  waived  by  language  which  does  not 
necessarily   import  such  a  result. 

Meyers  v.  Robinson,  74  Pa.  269;  Clark, 
Contr.  695;  Brantly,  Contr.  178,  179;  Cole- 


man v.  Chadwick,  80  Pa.  81,  21  Am.  Rep. 
93,  14  Mor.  Min.  Rep.  9;  Williams  v.  Hay, 
120  Pa.  486,  6  Am.  St.  Rep.  719,  14  Atl. 
379;  Robertson  v.  Youghiogheny  River  Coal 
Co.  172  Pa.  566,  33  Atl.  706;  Miles  v. 
Pennsylvania  Coal  Co.  214  Pa.  544,  63  Atl. 
1032;  Dignan  v.  Altoona  Coal  &  Coke  Co. 
222  Pa.  390,  128  Am.  St.  Rep.  812,  71  Atl. 
845. 

The  support  of  the  surface  is  not  a  part 
of  the  mining  operation,  but  an  absolute, 
independent  duty  imposed  upon  the  owner 
of  the  coal. 

Buchanan  v.  Andrew,  L.  R.  2  H.  L. 
Sc.  App.  Cas.  296;  Jones  y.  Wagner,  66  Pa. 
429,  6  Am.  Rep.  385,  13  Mor.  Min.  Rep. 
690;  Pringle  v.  Vesta  Coal  Co.  172  Pa. 
441,  33  Atl.  690;   Hill  v.  Pardee,  143  Pa. 


showing  an  intention  to  waive  the  right. 
It  is  diametrically  opposed  to  the  position 
of  the  majority  opinion  in  the  Griffin  Case, 
that  if  the  owner  of  the  surface  would  pre- 
serve his  right  to  the  subjacent  support,  he 
must  affirmatively  express  such   intention 

An  examination  of  the  cases  cited  in  the 
present  note  and  in  the  earlier  note  will 
show  that,  while  in  some  instances  the  lan- 
guage employed  has  been  held  to  amount  to 
a  waiver  of  the  right  to  support,  the  ma- 
jority of  the  courts  of  this  country  adhere 
to  the  general  position  taken  bv  the  House 
of  Lords,  rather  than  that  assumed  by  the 
majority  opinion  in  the  Griffin  Case,  al- 
though they  may  not  go  quite  so  far  as  the 
statement  in  Lord  Loreburn's  opinion  would 
justify,  in  restricting  to  other  specific  ap- 
plications language  of  wai^ver  broad  enough 
in  terms  to  cover  the  right  of  subjacent  sup- 
port. 

In  Butterley  Co.  v.  New  Hucknall  Col- 
liery Co.  (1908;  C.  A.)  25  Times  L.  R. 
45,  53  Sol.  Jo.  45,  [1908]  W.  N.  221,  the 
master  of  the  rolls  said  that  '*it  has  been 
laid  down  again  and  again  in  the  House  of 
Lords,  and  nowhere  more  clearly  than  in 
the  Butterknowle  Case,  supra,  that  there  is 
a  presumption  in  construing  a  document  by 
which  mines  are  severed  from  the  surface, 
that  a  right  to  let  down  the  surface  by 
mining  operations  must  be  presumed  not 
to  exist  unless  there  *are  clauses  in  the 
instrument  which,  expressly  or  by  neces- 
sary implication  or  intendment,  are  incon- 
sistent with  the  presumption  of  support.'* 

In  Catron  v.  South  Butte  Min.  Co.  104 
C.  C.  A.  405,  181  Fed.  941,  the  court  de- 
clares that  it  is  well  settled  that  a  grant 
of  the  surface  with  a  reservation  of  the 
minerals  and  the  right  to  extract  the  same 
does  not  permit  the  destruction  of  the  sur- 
face, unless  the  right  has  been  expressed  in 
terms  so  plain  as  to  admit  of  no  doubt. 

So,  in  Silver  Springs.  O.  &  G.  R.  Co.  v. 
Van  Ness,  45  Fla.  559,  34  So.  884,  it  is  said 
that  where  one  sells  a  railroad  rijjbt  of  wav 
with  a  reservation  of  the  rif»ht  to  mine,  the 
latter  right  must  bo  so  exoroiaod  ns  not  to 
undermine  the  surface  or  let  down  the 
track,  unless  that  right  is  reserved  by  ex- 
41  L.R.A.(N.S.) 


press  words  or  by  necessary  implication; 
and  the  court  must  be  able  to  see  clearly 
from  the  language  used  that  the  right  re- 
served was  to  extend  to  letting  down  the 
road  or  undermining  the  surface  support, 
before  the  reservation  will  be  construed  as 
authorizing  that  to  be  done. 

The  language  must  be  clear  and  imequivo- 
cal.  Seitz  v.  Coal  Valley  Min.  Co.  149  111. 
App    85. 

In  Kuhn  v.  Fairmont  Coal  Co.  102  C.  C. 
A.  457,  179  Fed.  191,  however,  the  Federal 
circuit  court  of  appeals  of  the  fourth  cir- 
cuit, in  an  action  originating  in  West  Vir- 
ginia, adopted  the  rule  announced  by  the 
majority  of  the  supreme  court  of  appeals  of 
that  state  in  the  Griffin  Case,  notwithstand- 
ing that,  in  answer  to  a  certified  question 
in  this  case,  the  United  States  Supreme 
Court  had  decided  (215  U.  S.  349,  64  L. 
ed.  228,  30  Sup.  Ct.  Rep.  140)  that  the 
decision  of  the  state  court  was  not  a  rule 
of  property  which  was  binding  upon  the 
Federal  court. 

But  while  the  circuit  court  of  appeals 
quotes  at  length  from  the  opinion  of  Cox, 
J.,  in  the  Griffin  Case,  and  was  apparently 
impressed  with  the  cogency  of  its  reasoning, 
it  is  clear  that  the  former  court,  notwith- 
standing its  right  to  determine  the  question 
for  itself  and  upon  principle,  wa9  largely 
influenced,  if  not  controlled,  by  its  desire 
to  avoid  a  conflict  with  the  state  court  on 
substantially  the  same  question  in  relation 
to  real  property.  The  decision  of  the  cir- 
cuit court  in  the  Kuhn  Case,  which  was 
affirmed  by  the  circuit  court  of  appeals, 
was  rendered  upon  the  ground — subsequent- 
ly held  erroneous  by  the  United  States 
supreme  court — that  the  decision  of  the 
state  court  was  absolutely  binding  upon  the 
Federal  court  as  a  rule  of  property,  and 
that  the  Federal  court  had  no  right  to  pass 
upon  it  as  an  independent  question. 

In  Collins  v.  Gleason  Coal  Co.  140  Iowa, 
114,  18  L.R.A.(N.S.)  736,  116  N.  W.  497, 
118  N.  W.  36,  the  court  said  that  it  was 
impressed  with  the  force  and  logic  of  the 
prevailing  opinion  in  the  Griffin  Case,  but 
that  that  opinion  was  opposed  to  the  rule  of 
the  Tpwa  cases,  which  it  was  not  prepared 


19  J  2. 


STILLEY  V.  PITTSBUKGH-BUFFALO  CO. 


241 


101,  22  Atl.  815;  Carlin  t.  Chappel,  101 
Pa.  351,  47  Am.  Kep.  722;  Humphries  ▼. 
Brogden,  1  £ng.  L.  &  £q.  Bep.  241,  12  Q. 
B.  739,  17  £ng.  Rul.  Cas.  407;  Dignan  v. 
Altoona  Coal  &  Coke  Co.  222  Pa.  390,  128 
Am.  St.  Rep.  812,  71  Atl.  845;  Youghio- 
gheny  River  Coal  Co.  ▼.  Allegheny  Bank,  ^11 
Pa.  319,  69  L.R.A.  637,  60  Atl.  924;  Yough- 
iogheny  River  Coal  Co.  v.  Hopkins,  198  Pa. 
343,  48  Atl.  19,  21  Mor.  Min.  Rep.  188. 

Messrs.  Stephen  Stone  and  A.  IVilson 
McCandless  for  appellee. 

EMkin,  J.,  delivered  the  opinion  of  the 
court: 

The  rule  of  law  upon  which  Appellant 
relies  is  well  settled  in  Pennsylvania,  hut 
difficulties  frequently  arise  in  applying  it 
to  the  facts  of  a  particular  case.    Tlie  rule 

to  overrule  for  the  reason  that  there  was  a 
distinction  between  the  case  at  bar  and  the 
Griffin  Case  which  placed  the  former  in 
line  with  the  latter.  The  distinction  re- 
ferred to  is  that  in  the  Griffin  Case  the  own- 
er of  the  land  sold  the  mineral,  reserving  the 
surface,  whereas  in  the  Collins  Case  the 
owner  sold  the  surface  for  farming  pur- 
poses, reserving  the  mineral  In  this  con- 
nection the  court  referred  to  the  general 
rule  that  the  grantor  may  not  do  anything 
to  injure  the  estate  granted,  adding  that  it 
saw  no  reason  for  grafting  onto  a  convey- 
ance or  contract  of  this  nature  an  exception 
thereto.  The  reservation  in  this  case  was 
of  "the  coal  and  other  mineral  underlving 
said  land,  with  the  right  of  access  thereto 
and  reasonable  facilities  for  mining  and  re- 
moving the  same." 

The  court  in  Sloss-Sheffield  Steel  &  I.  Co. 
V.  Sampson,  158  Ala.  590,  48  So.  493,  quotes 
with  approval  the  statement  in  the  note  in 
2  L.R.A.(N.S.)  1115,  to  the  effect  that,  not- 
withstanding the  broad  language  employed 
in  the  opinion,  the  majority  decision  in  the 
Griffin  Case  against  the  implied  reservation 
of  support  ultimately  rested  upon  the  par- 
ticular language  of  the  instrument  by  which 
the  estates  were  severed. 


of  mineral  with  reservation  of  sur- 
face. 


See  also  cases  cited  at  page  1116  of  the 
note  in  2  L.R.A.(N.S.) 

A  waiver  of  right  to  surface  support  is 
not  effected  by  a  conveyance  of  "all  miner- 
als.** with  a  covenant  that  the  mining  op- 
erations shall  be  conducted  with  "as  little 
damage  to  the  surface  of  said  land  as  it  and 
they  conveniently  may."  Seitz  v.  Coal  Val- 
ley Min.  Co.  supra. 

Nor  by  a  lease  of  "the  exclusive  right  and 
privilege  of  mining  and  taking  away  the 
mineral  or  fossil  coal,"  reserving  to  the 
grantors  "all  right  whatsoever  in  and  to 
said  lands  and  to  all  minerals,"  etc.,  "in  the 
same,  excepting .  only  the  privilege  thereby 
granted."  HecKscher  ▼.  Sheafer,  10  Sadler 
iPtL.)  221,  14  Atl.  53. 
41  L.R.A.(N.S.)  16 


is  that  in  a  grant  of  all  the  coal  underly- 
ing a  tract  of  land,  in  the  absence  of  an 
express  waiver,  or  tlie  use  of  words  from 
which  the  intention  to  waive  clearly  ap- 
pears, there  is  imposed  upon  the  mineral 
estate  the  servitude  of  surface  support. 
In  our  state  there  has  been  no  departure 
from  this  rule,  which  has  been  recognized 
iind  asserted  from  Jones  v.  Wagner,  66  Pa. 
429,  5  Am.  Rep.  385,  13  Mor.  Min.  Rep. 
690,  to  Dignan  v.  Altoona  Coal  &  Coke  Co. 
222  Pa.  390,  128  Am.  St.  Rep.  812,  71  Atl. 
845.  While  the  common-law  right  of  the 
owner  of  tlie  soil  to  have  the  surface  of  his 
land  supported  by  the  underlying  mineral 
estate  conveyed  to  anotlier  party  has  al- 
ways been  recognized  by  our  courts,  it  is 
equally  true  that  the  surface  owner  may 
and  does»waive  this  right  by  a  grant  of 

In  Youghiogheny  River  Coal  Co.  v.  Hop- 
kins, 198  Pa.  343,  48  Atl.  19,  21  Mor.  Min. 
Rep.  188,  the  court  held  in  effect  tfiat 
subjacent  support  of  the  surface  was  not 
waived  by  a  provision  that  all  damages, 
direct  or  consequential,  and  claims  therefor 
resulting  from  the  mining  and  removal  of 
the  coal,  "are  hereby  waived  and  relin- 
quished .  .  .  'provided  the  party  of  the 
second  part  takes  all  ordinary  precautions 
usually  taken  in  ikiining  and  removing 
coal.*"  The  court  said  that  "ordinary  pre- 
cautions" mean,  in  mining  coal,  proper  sup- 
port to  the  overlying  surface. 

Nor  is  the  right  of  surface  support  waived 
by  an  instrument  conveying  "all"  the  coal 
and  other  mineral  underlying  the  tract,  and 
providing  that  all  the  rights,  liberties,  and 
privileges  granted  in  respect  of  the  removal 
of  the  coal  are  "to  be  used  and  exercised 
without  any  liability  for  damages  arising 
and  resulting  from  the  use  and  exercise  of 
the  same  as  aforesaid."  Dignan  ▼.  Altoona 
Coal  &  Coke  Co.  222  Pa.  390,  128  Am.  St. 
Rep.  812,  71  Atl.  845.  The  court  said  that 
the  release  of  damages  referred  to  the  prop- 
er exercise  of  the  mining  rights  and  privi- 
leges in  the  development  and  operation  of 
the  mines,  and  had  no  bearing  upon  or  re- 
lation to  the  rule  of  law  requiring  surface 
support. 

The  right  to  surface  support  as  to  the 
remainder  of  the  surface  is  not  waived  by 
an  express  exception  and  reservation  in  the 
grant  of  coal  underlying  the  land,  of  5  acres 
underlying  certain  buildings  and  a  spring. 
Weaver  v.  Berwind-White  Coal  Min.  Co.  216 
Pa.    195,    65   Atl    545. 

So,  the  power  conferred  upon  an  executor 
to  sell  and  convey  coal  lands  with  "usual 
mining  privileges"  does  not  empower  the 
executor  to  release  the  right  of  surface  sup- 
port. Allshouse's  Estate,  23  Pa.  Super.  Ct. 
146. 

The  right  to  let  down  surface  is  not  in- 
cluded in  a  grant  of  "all"  minerals,  with 
power  to  do  all  acts  necessary  or  conven- 
ient for  working  the  same,  "doing  as  little 
damage  as  might  be  consistent  with  due 
and  proper  carrying  out  of  said  works," 
'vith   express   covenants   not   to  sink  any 
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all  the  coal  with  the  right  to  mine  and  re- 
move it  without  liability  for  damage  to  the 
Burface  by  so  doing.  Our  caseB  relating  to 
this  question  may  very  properly  be  divided 
into  three  classes:  (1)  Those  relating  to 
grants  of  cdal  without  any  mention  of  dam- 
ages to  the.  surface  by  mining  and  removing 
the  same;  (2)  those  relating  to  grants  of 
coal  coupled  with  mining  rights  and  the 
waiver  of  damages  resulting  by  reason  of 
the  proper  exercise  of  the  mining  privileges ; 
and  (3)  those  cases  in  which  the  grant  of 
the  coal,  together  with  mining  rights,  is 
followed  either  by  an  express  waiver  of 
damages  to  the  surface  resulting  from  the 
removal  of  the  coal,  or  by  words  import- 
ing such  a  waiver. 

In  the  first  class  of  cases,  the  owner  of 


the  surface  has  the  unquestioned  right  to 
recover  damages  for  injuries  to  the  surface 
occasioned  by  the  removal  of  the  coal.  To 
this  class  belong  Jones  v.  Wagner,  supra; 
Horner  v.  Watson,  79  Pa.  242,  21  Am. 
Rep.  55,  14  Mor.  Min.  Rep.  1 ;  Coleman  v. 
Chadwick,  80  Pa.  81,  21  Am.  Rep.  93,  14 
Mor.  Min.  Rep.  9;  Carlin  v.  Chappel,  101 
Pa.  348,  47  Am.  Rep.  722;  Pringle  v.  VesU 
Coal  Co.  172  Pa.  438,  33  Atl.  690;  Weaver 
V.  Berwind-White  Coal  Min.  Co.  218  Pa. 
195,  65  Atl.  545;  and  Berkey  v.  Berwind- 
White  Coal  Min.  Co.  229  Pa.  417,  78  Atl. 
1004.  In  this  class  of  cases,  there  being 
no  waiver  of  damages  to  the  surface,  cither 
express  or  implied,  the  surface  owner  is 
entitled  to  recover  compensation  for  such 
injuries  as  he  may  have  sustained  by  failure 


shaft  or  weaken  any  building  on  the  land, 
and  to  compensate  for  all  spoil  or  damage 
"done  to,  in,  and  upon"  said  lands  by  the 
sinking  or  working  of  any  pit  or  shaft, 
"or  otherwise  by  virtue  of  or  under  the 
powers  aforesaid."  Westmoreland  v.  New 
Sharlston  Colliery  Co.  80  L.  T.  N.  S.  840 
(C.  A.),  affirming  79  L.  T.  N.  S.  716,  and 
affirmed  by  House  of  Lords  in  [1900],  82  L. 
T.  N.  S.  725,  opinion  also  reported  as  note 
in  [1904]  2  Ch.  443. 

But  in  Locker-Lampson  v.  Staveley  Coal  & 
I.  Co.  25  Times  L.  R.  136,  where  the  lease 
expressly  stipulated  for  the  leaving  of  s'ufii- 
cicnt  coal  to  support  certain  buildings,  an 
injunction  to  prevent  the  removal  of  coal  so 
as  to  let  down  the  surface  at  other  pointb 
was  refused,  it  appearing  that  the  seam 
could  not  be  worked  without  causing  sub- 
sidence of  the  surface,  and  that  for  many 
years  the  vein  had  been  worked  in  that  way 
and  royalties  paid  on  coal  that  could  not 
otherwise  be  mined. 

And  in  Kuhn  v.  Fairmont  Coal  Co  102 
C.  C.  A.  457,  179  Fed.  191  supra,  it  waa 
held  that  there  was  no  implied  reservation 
of  surface  support  in  a  conveyance  of  all 
the  coal  and  mining  privileges  under  a  cer- 
tain tract,  "together  with  right  to  enter 
upon  and  under  said  land,  and  to  mine, 
excavate,  and  remove  all  of  said  coal." 
(Precisely  the  same  provision  that  was  in- 
volved in  the  Griffin  Case.)  For  the  reason 
previously  stated,  hov.'ever,  this  decision 
can  hardly  be  regarded  as  representing  the 
independent  view  of  the  court  without  re- 
gard to  the  fact  that  it  had  been  so  decided 
by  the  state  court. 

In  the  following  cases,  where  the  right  to 
subjacent  support  was  held  to  liave  been 
waived,  it  will  be  observed  there  were  af- 
firmative words  of  waiver: 

Thus,  the  right  to  subjacent  support  is 
waived  by  a  stipulation  in  a  conveyance  of 
the  mineral  that  the  grantee,  his  successors, 
and  assigns  "are  not  held  to  any  responsi- 
bility or  accountability  for  any  damage  to 
the  surface  of  said  land  that  may  occur 
from  mining  or  removinpr  said  coal  or  miner- 
als." Paull  V.  Isl/ind  Toal  Min.  Co.  44  Tnd. 
App.  218,  88  N,  £.  959.  Th^  COUrt  said 
41  L.R.A.(N.S.),     : 


that  if  the  deed  had  stopped  with  the  grant 
of  the  coal  and  the  right  to  mine  and  re- 
move it,  there  might  be  some  question  as  to 
its  meaning,  but  where,  in  addition,  it 
contained  a  release  for  and  waiver  of  dam- 
ages to  the  surface,  there  is  no  longer  any 
question  as  to  its  meaning. 

And  the  right  to  subjacent  support  is 
waived  by  a  lease  of  "all"  the  merchantable 
coal,  with  the  right  to  remove  the  coal  in 
the  veins  "until  all  the  merchantable  coal 
has  been  mined  and  removed  -from  said 
veins,"  with  an  express  stipulation  that  the 
lessee  shall  not  be  liable  for  any  falling  ia 
of  the  surface  in  consequence  of  the  "mining 
and  removing  of  all  of  said  coal,"  and  that 
the  lessor  shall  indemnify  the  lessee  against 
any  liability  for  the  falling  in  of  any  sur- 
face of  any  lots  in  the  demised  premises  the 
surface  of  which  had  been  previously  sold 
by  the  lessors,  notwithstanding  a  stipula- 
tion that  "if  said  lessors  may  wish  at  any 
time  to  have  more  pillars  left  in  the  mines 
than  it  appears  to  be  the  intention  of  the 
said  lessee  to  leave,  or  that  said  lessee  may 
have  left  in  similar  workings  in  said  here- 
by demised  premises,  the  said  lessors  may, 
by  written  notice  to  said  lessee,  designate 
where  and  in  what  manner  such  pillars  are 
to  be  left."  Miles  v.  Pennsvlvania  Coal  Co. 
214  Pa.  544,  63  Atl.  1032.  It  was  contended 
in  this  case  that  the  latter  stipulation  im- 
plied that  pillars  were  to  be  left  to  support 
the  surface,  but  the  court  took  the  view  that 
the  purpose  of  that  stipulation  was  to 
guard  the  lessor  against  the  possible  loss  of 
royalty  from  unskilful  mining  preventing 
the  removal  of  all  of  the  coal.  This  de- 
cision was  rendered  on  appeal  from  a  mo- 
tion denying  the  preliminary  injunction,  but 
the  same  position  was  taken  on  an  appeal 
from  a  final  decree  refusing  an  injunction. 
217  Pa.  449,  66  Atl.  764,  10  Ann.  Cas.  871 
On  the  last  hearing  the  court  said  that,  of 
course,  in  exercising  the  right  to  remove 
all  the  coal,  the  lessee  must  use  proper 
methods  in  its  mining  operations,  and  must 
not,  by  careless  and  negligent  mining,  injure 
the  surface. 

Tn  Kollart  v.  Rochester  &  P.  Coal  &  I.  Co. 
226  Pa.  27,  74  Atl.  789,  the  right  to  Bub- 
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to  properly  support  the  surface.  In  the 
second  class  of  cases  there  was  a  waiver 
of  damages,  but  it  was  held  that  this 
waiver  applied  to  the  mining  {)rivilegcs 
granted,  and  had  no  reference  to  the  right 
of  the  owner  to  have  his  surface  supported. 
In  this  class  are  included  Williams  v.  Hay, 
120  Pa.  485,  6  Am.  St.  Rep.  719,  14  Atl. 
379;  and  Dignan  v.  Altoona  Coal  &  Coke 
Co.  supra.  The  third  class  of  cases  includes 
Scranton  v.  Phillips,  94  Pa.  15,  14  Mor. 
Min.  Rep.  48;  Madden  v.  I^high  Valley 
Coal  Co.  212  Pa.  63,  61  Atl.*  559;  Miles  v. 
Pennsylvania  Coal  Co.  217  Pa.  449,  66  Atl. 
764,  10  Ann.  Cas.  871;  and  Kellert  v. 
Rochester  &  P.  Coal  &  I.  Co.  226  Pa.  27, 
74  Atl.  789.  In  the  cases  last  cited  it  was 
expressly  held  that  the  rule  giving  to  the 


owner  of  the  soil  the  right  of  surface  sup- 
port had  no  application  in  a  case  *in  which 
the  parties  had  otherwise  covenanted. 
Like  any  other  right,  the  owner  of  the  sur- 
face may  waive  the  right  of  surface  sup- 
port by  his  deed  or  covenant.  It  is  there- 
fore just  as  well  settled  that  a  surface 
owner  may  part  with  his  right  of  surface 
support  by  a  covenant  to  do  so,  as  it  is 
that  the  servitude  of  support  is  imposed 
upon  the  subjacent  estate.  The  important 
question  in  cases  of  this  character  is  wheth- 
er the  surface  owner  by  express  words  or 
by  necessary  implication  has  waived  the 
right  of  surface  support.  The  intention  of 
the  parties  must  and  should  govern.  It 
is  true  the  intention  must  be  gathered  from 


jaceut  support  was  held  waived  by  a  stipu- 
lation in  a  conveyance  of  a  mineral  right 
underlying  the  land,  to  the  effect  that  the 
grantors  ''release  all  and  every  claim  or 
claims  for  damages  to  the  said  land  caused 
by  the  operating  or  working  of  said  mines 
in  a  proper  manner." 

And  in  Stilley  v.  PrrrsBUHOH-BuFFALO 
Co.  the  right  to  subjacent  support  is  held 
waived  by  a  grant  of  the  coal  underlying 
the  surface,  together  with  the  free  and  un- 
interrupted right  of  way  into,  upon  and 
under  said  land,  at  such  points  and  in  such 
manner  as  may  be  proper  and  necessary  for 
the  purpose  of  digging,  mining,  and  carry- 
ing away  the  coal,  "hereby  waiving  all  dam- 
ages arising  therefrom'' 

It  may  be  noted  here  that  counsel  for  the 
owner  of  the  surface  in  the  Stilley  Case 
based  his  argument  that  the  language  em- 
ployed did  not  amount  to  a  waiver  of  the 
right  to  surface  support,  upon  the  distinc- 
tion between  operating  the  mine  and  sup- 
port of  surface,  and  the  proposition  ihat 
surface  support  is  not  a  part  of  tlie  min- 
ing operations,  but  a  distinct  and  independ- 
ent duty  resting  upon  the  owner  of  the 
coal.  He  relied  upon  Youghiogheny  River 
Coal  Co.  v.  Allegheny  Nat.  Bank,  211  Pa. 
319,  69  L.R.A.  637,  60  Atl.  924.  holding 
that  the  words  "skilful  and  careful  mining" 
in  a  contract  by  which  the  vendor  of  coal 
in  place  undertook  to  indemnify  the  pur- 
chaser against  any  liability  for  damages 
that  may  result  to  the  surface  "by  reason 
of  the  skilful  and  careful  mining  and  tak- 
ing away  of  coal"  applied  solely  to  the 
manner  of  working  the  vein;  and  that  the 
purchaser  was  therefore  entitled  to  indem- 
nity against  liability  for  damage  to  the  sur- 
face resulting  simply  from  the  removal  of 
the  surface  support.  The  argument  of  coun- 
sel criticized  the  decision  in  Youghiogheny 
River  Coal  Co.  v.  Hopkins,  198  Pa.  343,  48 
Atl.  19,  21  Mor  Min.  Rep.  188,  supra,  for 
failing  to  note  the  distinction  made  in  the 
Allegheny  NaJt.  Bank  Case;  and  after  point- 
ing out  that  the  Kellert  Case  was  affirmed 
on  the  opinion  of  the  court  below,  which 
held  that  "the  removal  of  all  the  coal — and 
this  is  the  only  ground  of  complaint — is  not 
41  L.R.A.{X.S.) 


an  improper  operating  or  working  of  the 
mines"  (citing  Youghiogheny  River  Coal 
Co.  V.  Allegheny  Nat.  Bank,  211  Pa.  319,  G9 
L.R.A.  637), — counsel  observed  that  the 
case  cited  did  establish  the  principle  stated, 
but  it  also  conclusively  established  the 
principle  that  the  support  of  the  surface  is 
not  a  part  of  the  mining  operations. 

— grant  of  surface  with  reservation  of  min- 
erals. 

As  suggested  in  Collins  v.  Gleason  Coal 
Co.  140  Iowa,  114,  18  L.R.A  (N.S.)  736,  115 
N.  W.  497,  118  N.  W..36,  supra,  there  is  an 
additional  reason  for  construing  language 
strictly  against  an  intention  to  waive  the 
right  of  subjacent  support  when  it  is  em- 
ployed in  a  grant  of  the  surface  with  the 
reservation  of  the  mineral,  since  the  lan- 
guage is  in  derogation  of  the  grant,  and 
not  in'  aid  of  the  grant,  as  in  the  case  of 
a  grant  of  the  mineral  with  reservation  of 
the  surface. 

In  Catron  v.  South  Butte  Min.  Co.  104 
C.  C.  A.  405,  181  Fed.  941,  the  court  held 
that  the  implied  duty  of  the  grantors  of  the 
surface,  with  reservation  of  the  mineral 
rights,  to  support  the  surface,  was  not 
qualified  by  their  covenant  not  to  mine  or 
excavate  nearer  to  the  surface  than  20 
feet,  and  an  express  stipulation  that  they 
did  not  obligate  themselves  "to  support  or 
maintain  the  said  twenty  (20)  feet  by 
timbers  or  otherwise,  but  only  not  to  mine 
or  excavate  within  20  feet  of  the  present 
surface"  The  court  said  that  all  they 
could  claim  from  the  words  of  the  deed 
was  that  they  should  not  be  called  upon  to 
support  by  timbers  or  other  artificial  means 
the  superincumbent  20  feet,  but  that  they 
were  not  thereby  absolved  from  their  ob- 
ligation, implied  from  the  grant  of  the 
surface,  so  to  conduct  their  mining  opera- 
tions that  the  surface  should  at  all  times 
he  sustained. 

In  Livingston  v.  Moingona  Coal  Co.  49 
Iowa,  369,  31  Am.  Rep.  160,  10  Mor.  Min. 
Rep.  69fi,  it  was  held  that  the  owner  of  the 
mineral  was  liable  for  damage  to  the  sur- 
face caused  by  the  removal  of  pillars  or 
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the  language  used  in  the  conveyance,  and 
not  from  evidence  aliunde. 

This  brings  us  to  a  consideration  of  the 
exact  question  raised  by  this  appeal.  Did 
the  grantor  either  by  express  language  or 
by  necessary  implication  waive  the  right 
of  surface  support?  The  deed  conveyed  all 
the  coal  underlying  the  tract  in  question. 
There  was  an  entire  severance  and  an  ab- 
solute conveyance  of  all  the  coal.  Follow- 
ing the  conveyance  of  the  coal  there  was  a 
grant  of  mining  rights  and  privileges  in 
the  following  language:  "Together  with 
the  free  and  uninterrupted  right  of  way 
into,  upon,  and  under  said  land  at  such 
points  and  in  such  manner  as  may  be  proper 
and  necessary  for  the  purpose  of  digging, 
mining,  and  carrying  away  said  coal;  here- 
by waiving  all  damages  arising  therefrom." 
The  learned  court  below  held  that  the  in- 
tention of  the  parties,  as  gathered  from  the 
words  of  the  grant,  was  to  waive  all  dam- 
ages arising  from  digging,  mining,  and  car- 


rying away  the  coal,  including  damages 
to  the  surface.  The  mining  privileges  grant- 
ed were  incident  to  the  mining  and  remov- 
ing of  all  the  coal  underlying  the  tract  of 
land,  and  the  covenant  as  to  damages  was 
in  these  words,  "hereby  waiving  all  dam- 
ages arising  therefrom."  If  this  waiver 
referred  to  damages  to  the  land  arising 
from  the  removal  of  all  the  coal,  the  case 
at  bar  is  squarely  ruled  by  Kellert  v.  Roch- 
ester &  P.  Coal  &  I.  Co.  226  Pa.  27,  74 
Atl.  789.  In  that  case  the  covenant  was: 
"And  the  said  parties  of  the  first  part 
do  hereby  release  all  and  every  claim  or  f 
claims  for  damages  to  the  said  land  caused 
by  operating  or  working  of  said  mines  in 
a  proper  manner." 

The  learned  court  below,  in  discussing 
the  waiver  in  that  case,  used  the  following 
language:  "The,  manifest  object  of  the 
stipulations  and  release  in  the  deed  of  the 
grantors  was  to  secure  to  the  grantee,  with- 
out  liability   for   damages   on   account  of 


ribs  of  coal  without  substituting  artificial 
supports,  if  ordinary  care  and  prudence 
would  have  required  the  leaving  of  such 
pillars  or  ribs, — a  question  which  was  held 
to  have  been  properly  submitted  to  the  jury, 
— notwithstanding  that  the  deed  to  the  sur- 
face reserved  "all"  the  mineral  with  the 
right  to  mine  and  remove  the  same  by  such 
means  as  the  grantors  deem  proper,  "with- 
out thereby  incurring  in  any  event  what- 
ever, any  liability  for  injury  caused  or  dam- 
age done  to  the  surface  of  the  land  in  work- 
ing coal     .    .     .     and  removing  the  same." 

A  reservation  in  a  gspint  of  the  surface 
for  farming  purposes,  of  the  coal  underly- 
ing the  land,  with  reasonable  facilities  for 
mining  and  removing  the  same,  does  not  in- 
clude the  right  to  remove  the  coal  in  such 
manner  as  to  destroy  the  surface  support. 
Collins  V.  Gleason  Coal  Co.  supra. 

The  implied  right  of  support  is  not 
waived  by  a  conveyance  of  the  soil,  which  in 
effect  reserves  "all  coal  and  other  minerals, 
.  .  .  together  with  the  right  to  mine 
and  remove  the  said  coal  or  minerals  at 
such  place  or  places  as  may  appear  to  them, 
the  said  first  parties,  their  heirs  or  as- 
signs, most  suitable  and  convenient."  Pied- 
mont &  G.  Creek  Coal  Co.  v.  Kearney,  114 
Md.  496,  79  Atl.  1013. 

But  the  right  to  damages  for  destruction 
of  surface  support,  even  from  negligent  min- 
ing, was  held  waived  in  Madden  v.  Lehigh 
Valley  Coal  Co.  212  Pa.  63,  61  Atl.  559,  by 
a  reservation  in  a  deed  of  the  surface,  of 
the  right  to  the  mineral  under  the  surface, 
and  the  right  to  the  grantor  to  mine  the 
same  without  making  any  compensation  to 
the  grantee,  his  heirs  or  assigns,  "for  any 
effect  upon  or  injury  to  the  said  lot  or 
piece  of  ground  or  the  surface  thereof,  or 
to  the  buildings  above  described  below  the 
41  L.R.A.(N.S.) 


surface  thereof,  or  to  the  building  thereon 
erected,  in  consequence  of  mining." 


— overlying  and  underlying  seams. 

The  right  of  a  lessee  of  an  underlying 
seam  to  employ  a  proper  and  customary 
manner  of  mining,  although  it  causes  a 
subsidence  of  the  overlying  seam,  is  im- 
plied in  a  lease  of  the  overlying  seam  re- 
serving to  the  lessor  the  right  to  lease  the 
underlying  seam  (after  offering  a  lease 
thereof  to  the  owner  of  the  overlying  seam, 
which  in  this  case  was  declined)  with  full 
powers  of  working,  subject  to  the  duty  of 
the'  owner  to  indemnify  the  lessee  of  the 
overlying  seam  against  physical  damage  by 
the  working  of  the  underlying  seam,  it  be- 
ing apparent  from  the  leases  and  the  prac- 
tice of  miners,  that  the  concurrent  working 
of  both  seams  was  contemplated.  Butterly 
Co.  v.  New  Hucknali  Colliery  Co.  [1910]  A. 
C.  381,  79  L.  J.  Ch.  N.  S.  411,  102  L  T. 
N.  S.  609,  26  Times  L.  R.  415,  47  Scot  L.  R. 
901,  affirming,  [1909]  1  Ch.  37,  78  L.  J.  Ch. 
N.  S.  63,  99  L.  T.  N.  S.  818,  25  Times  L.  R. 
45,  53  Sol.  Jo.  45  (denying  injunction  in 
favor  of  lessee  of  overlying  seam  against 
lessee  of  underlying  seam). 

The  decision  of  the  court  of  appeals  in 
this  case  reversed  the  decision  of  Mr.  Jus- 
tice Neville,  -who,  contrary  to  his  own  opin- 
ion, but  in  deference  to  the  supposed  ruling 
of  the  House  of  Lords  in  the  Butterknowle 
Case,  granted  an  injunction  the  effect  of 
which  would  be  to  prevent  the  working  of 
the  lower  seam  during  the  continuance 
of  the  leases  of  the  upper  seam.  The  court 
of  appeals,  however,  held  the  46cision  in  the 
Butterknowle  Case  did  not  require  Buch  a 
result. 
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injury  to  the  surface,  that  which  had  been 
purchased,  namely,  all  the  coal  in  the  land, 
providing  it  was  taken  out  in  a  ppper 
manner.  Without  these  stipulations  and 
release,  the  grantee  could  not  remove  any 
of  the  coal  purchased,  no  matter  how  care- 
fully and  skilfully  it  might  be  .done,  if  its 
presence  in  the  ground  were  necessary  to 
the  support  of  the  surface.  .  .  .  The 
grantors  and  grantee  knew  this,  or  are 
presumed  to  have  known  it,  and  it  must 
be  assumed  that  they  made  their  contract 
with  reference  to  the  law  applicable  to 
such  transactions."  That  case  was  put 
squarely  upon  the  manifest  intention  of  the 
parties  gathered  from  the  language  of  the 
waiver  and  the  nature  of  the  transaction. 
On  appeal,  this  court  aflSrmed  the  judg- 
ment on  the  opinion  of  the  court  below. 
The  reason  given  by  the  lower  court  in 
that  case  was  approved  here,  and  judg- 
ment was  accordingly  entered.  In  that 
ease,  as  in  this,  the  waiver  of  damages  re- 


lated to  the  land  not  included  in  the  grant 
of  the  coal.  The  waiver  of  damages  in  the 
present  case  is  as  broad  and  comprehensive 
as  in  the  case  just  cited,  and  a  reversal  in 
the  present  case  would  in  effect  overrule 
that  case.  Both  cases  depend  upon  the 
intention  of  the  parties  relating  to  the 
waiver  of  damages,  and  we  think  the  rule 
in  one  case  governs  in  the  other.  In  the 
present  case  we  do  not  doubt  that  the  words 
'^waiving  all  damages"  were  intended  to 
include  such  injuries  to  the  land  as  re- 
sulted from  mining  and  removing  all  the 
coal.  The  grantor  conveyed  all  the  coal, 
and  no  doubt  intended  to  release  all  dam- 
ages occasioned  by  the  removal  of  it.  As 
we  have  hereinbefore  pointed  out,  the  re- 
lease of  damages  in  the  present  case  re- 
lated to  the  injuries  resulting  to  the  land 
by  the  removal  of  the  coal,  just  as  the 
waiver  in  the  Kellcrt  Case,  above  cited,  had 
reference  to  the  land  there  in  question. 

Decree  affirmed  at  the  cost  of  the  appel- 
lant. 


— ^under  English  inclosure  acts. 

Many  other  decisions  under  these  acts  will 
be  found  cited  and  discussed  in  the  opin- 
ions in  the  Griffin  Case. 

While  each  inclosure  act  has  to  be  in- 
terpreted according  to  its  own  provisions, 
the  method  adopted  in  construing  such  acts 
may  be  stated  as  follows:  "Where,  as  here, 
the  ownership  of  the  minerals  and  of  the 
surface  is  severed,  the  prima  facie  infer- 
ence is  that  the  owner  of  the  surface  shall 
enjoy  the  surface  allotted,  and  shall  have 
the  common  right  of  support  for  his  tene- 
ment. This  inference  is  stroii;^;  in  order  to 
rebut  it  the  burden  lies  on  the  owner 
of  the  minerals  to  show  affirmatively  and  by 
clear  words  that  he  lias  the  right  of  letting 
down  the  surface.  When  clear  words  are 
spoken  of,  it  is  not  meant  that  the  act  must 
say  in  expres  terms  that  the  mineral  owner 
may  let  down  the  surface.  That  such  ex- 
press words  are  not  required  is  shown  by 
Buccleuch  v.  Wakefield,  39  L.  J.  Ch.  N.  S. 
441,  L.  R  4  H.  L.  377,  23  L.  T.  N.  S.  102, 
and  by  the  decision  of  the  House  of  Lords 
on  a  Scotch  instrument  in  Buchanan  v. 
Andrew,  L.  R.  2  H.  L.  Sc.  A  pp.  Cas.  286, 
The  presence  or  absence  of  a  compensation 
clause  is  an  important  element;  the  prima 
facie  inference  in  favor  of  the  surface  owner 
is  strengthened  by  the  absence  of  any  pro- 
vision for  compensation;  the  presence  of  a 
limited  compensation  clause  is  not  of  itself 
sufficient  to  rebut  the  inference."  Bell  v. 
Dudley  [1895]  1  Ch.  182. 

The  common-law  right  of  surface  support, 
including  support  for  buildings  on  allot- 
ments, was  not  taken  away  by  the  inclosure 
act  of  31  Geo.  II  (1757),  which  provided 
that  the  lords  of  the  manor  were  to  have 
the  right  to  mine  "as  fully  and  freely  as 
41  L.R.A.(N.S.) 


they  might  or  could  have  had  and  enjoyed 
the  same  in  case  this  act  had  not  been 
made,  and  that  without  making  or  paying 
any  satisfaction  for  so  doing,"  and  further 
that,  should  any  allotment  suffer  damage 
by  the  working  of  mines  or  carrying  away 
minerals,  or  other  liberties  reserved  to  the 
lords,  damages  should  be  paid  by  the  other 
allotments.  Butterknowle  Colliery  Co.  v. 
Bishop  Auckland  Industrial  Co-op.  Co. 
[1906]  A.  C.  305,  75  L.  J.  Ch.  N.  S.  541, 
70  J.  P.  361,  94  L  T.  N.  S.  795,  22  Times 
L.  R.  516,  affirming  [1904]  2  Ch.  419,  73 
L.  J.  Ch.  N.  S.  635,  68  J.  P.  459,  91  L.  T. 
N.  S   441,  20  Times  L.  R.  676. 

— ^release  in  instrument  executed  after  sev- 
erance of  estates. 

In  Western  Indiana  Coal  Co.  v.  Brown, 
36  Ind.  App.  44,  114  Am.  St.  Rep.  367,  74 
N.  E.  1027,  the  lease  of  the  mineral 
stipulated  that  the  lessee  might  mine  the 
coal  under  the  surface  without  any  liability 
for  damage  to  the  surface.  That  stipula- 
tion, however,  was  held  ineffectual  to  re- 
lieve the  owner  of  the  mineral  right  from 
liability  for  damage  to  the  surface,  since 
the  surface,  with  reservation  of  the  mineral, 
had  been  conveyed  prior  to  the  lease  of  the 
mineral,  and  without  any  exemption  from 
liability  for  injury  to  the  surface  support, 
although  the  lease  in  effect  declared  that 
all  transfers  of  the  surface  had  been  made 
with  such  exemption. 

The  owner  of  the  coal  under  the  surface 
cannot  avail  itself  of  a  deed  in  the  chain 
of  title  to  the  surface  executed  after  the 
severance  of  the  estate,  purporting  to  except 
the  coal  and  reserving  the  right  to  remove 
it  without  liability  for  damages  Tischler  v. 
Pennsylvania  Coal  Co.  218  Pa.  82,  66  Atl. 
988.  G.  H.  P. 
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JOHN  C.  DONOHOO,  Exr.,  etc.,  of  Law- 
rence J.  Vaughan,  Deceased,  Appt. 

(—  Wis.  — ,  136  N.  W.  168.) 

Contract—  to  give  legacy  ^  considerlt- 
tion. 

1.  An  agreement  to  reward  one  who  has 
performed  labor  by  a  legacy,  in  considera- 
tion of  his  forbearing  to  enforce  the  claim 
in  the  lifetime  of  the  promisor,  is  supported 
by  sufficient  consideration. 

Damages  —  contract  for  a  legacy*- sat- 
isfaction of  serTices  —  amount. 

2.  Only  the  reasonable  value  of  the  serv- 
ices can  be  recovered  under  an  agreement 


in  consideration   of   past   services,   to  give 
the  promisee  a  legacy  of  a  specified  amount. 

Limitation  of  actions  —  new  promise  *- 
independent  contract. 

3.  A  contract  to  compensate  one  who  has 
performed  services  by  legacy,  in  considera- 
tion of  his  waiving  present  enforcement  of 
the  claim,  is  independent,  and  not  a  new 
promise  to  pay  the  old  claim,  within  the 
provision  of  the  statute  that  no  such  prom- 
ise shall  take  a  claim  out  of  the  operation 
of  the  statute  of  limitations  unless  in  writ- 
ing. 

(May  14,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Grant  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  of  a  claim  filed  against 
!  the   estate   of   Lawrence   J.   Vaughan,   de- 


Note>  —  Mecuture  of  damage^  for  failure 
to  perform  eotUract  to  compensate 
for  services  hy  u^U. 

As  to  right  to  recover  value  of  services 
rendered  in  consideration  of  a  contract  to 
convey  or  devise  property,  which  is  void  by 
the  statute  of  frauds,  see  note  to  Jackson 
V.  Stearns,  37  L.R.A.(N.S.)  639.  The  pres- 
ent note  does  not  include  the  right  to  re- 
cover, or  the  amount  of  recovery,  as  af- 
fected by  the  statute  of  limitations.  As  to 
right  to  recover  for  services  rendered  be- 
yond the  period  of  limitation,  see  note  to 
Goodloe  V.  Goodloe,  6  L.R.A.(N.S.)  703. 
And  as  to  breach  by  promisor  durin<;  life- 
time, of  contract  to  compensate  for  services 
upon  death,  as  starting  the  statute  of  limi- 
tations, see  note  to  Ga  Nun  v.  Palmer,  30 
L.R.A.(N.S.)   922. 

When  one  person  renders  services  to  an- 
other in  the  expectation  of  receiving  a 
legacy  from  him,  relying  solely  upon  the 
testator's  generosity,  there  being  no  con- 
tract, either  express  or  implied,  that  com- 
pensation shall  be  made  therefor  by  will, 
and  the  party  for  whom  the  services  are 
rendered  dies  without  making  such  provi- 
sion, no  action  will  lie  in  favor  of.  the  per- 
son rendering  the  same.  But  where  services 
are  performed  in  pursuance  of  a  contract 
to  leave  by  will  to  the  promisee,  and  the 
promisor  fails  to  comply  with  the  agree- 
ment, a  recovery  may  be  had.  40  Cyc.  1009. 
In  the  latter  case  then  arises  the  question 
under  annotation  in  this  note. 

But  one  case  other  than  Murtha  v. 
DoNOiioo  seems  to  have  raised  the  point 
that  the  promise  to  compensate  by  will  was 
made  in  consideration  of  past  services.  In 
that  case,  Jilson  v.  Gilbert,  26  Wis.  637,  7 
Am.  Rep.  100,  where  the  decedent  had  ex- 
pressly agreed,  in  consideration  of  past 
services  rendered  by  defendant,  to  cancel  by 
her  will  a  note  which  she  held  against  the 
defendant,  it  was  held  that  such  agree- 
ment was  a  good  defense  to  an  action  by  her 
estate  on  the  note,  which  she  had  failed  to 
cancel. 

Numerous  cases,  however,  have  passed 
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upon  the  question  stated  in  the  title,  the 
general  rule  being  that,  irrespective  of 
whether  the  contract  is  express  or  implied, 
recovery  can  be  had  only  upon  quantum 
meruit  for  the  reasonable  value  of  the  serv- 
ices rendered.  A  few  cases  allow  recovery 
upon  the  contract  where  it  is  express  and 
for  a  definite  sum  or  specific  property. 

Thus,  it  is  held  that  where  services  are 
rendered  pursuant  to  an  implied  promise 
to  compensate  therefor  by  will,  the  measure 
of  the  amount  recoverable  in  case  the  prom- 
isor dies  without  making  provision  for 
compensation  is  the  reasonable  value  of  the 
services.  Snowden  v.  Clemons,  5  Colo.  App. 
251,  38  Pac.  475;  McNamara*8  Succession, 
48  La.  Ann.  45,  18  So.  908;  Schwab  v. 
Pierro,  43  Minn  620,  46  N.  W.  71;  Cullen 
V.  Woolverton,  65  N.  J.  L.  279,  47  Atl.  626 ; 
Martin  v.  Wright,  13  Wend.  460,  28  Am. 
Dec.  468;  McRae  v.  McRae,  3  Bradf.  199; 
Leahy  v.  Campbell,  70  App.  Div.  127,  76  N. 
Y.  Supp.  72;  Chambers  v.  Boyd,  116  App. 
Div.  208,  101  N.  Y.  Supp.  486;  Shimer  v. 
Kinder,  28  N.  Y.  Week.  Dig.  40,  12  N.  Y.  S. 
R.  728;  Miller  v.  Lash,  85  N.  C.  51,  39  Am. 
Rep.  678;  Johnson  v.  Armfield.  130  N.  C.  575, 
41  S.  E.  705;  Price  v.  Price,  Cheves,  Eq 
107,  34  Am.  Dec.  608;  Taylor  v.  Wood,  4 
Ivea,  504;  Von  Carlowitz  v.  Bernstein,  28 
Tex.  Civ.  App.  8,  66  S.  W.  464;  Pelton  v. 
Smith,  50  Wash.  459,  97  Pac.  460;  Bayliss 
V  Pricture,  24  Wis.  651 ;  Cross  v.  Cleary, 
29  Ont.  Rep.  542;  Murdock  v.  West,  24 
Can.  S.  C.  305,  reversing  25  N.  S.  172; 
Walker  v.  Boughner,  18  Ont.  Rep.  448. 
And  where  there  is  an  implied  promise  to 
compensate  by  devising  certain  property, 
which  contract  is  enforceable  by  specific 
performance,  it  is  held  that  the  promisee  is 
not  limited  to  specific  performance,  but  may 
sue  for  the  reasonable  value  of  the  services 
rendered.  Koch  v.  Hebel.  32  Mo.  App.  103. 
And  in  Lane  v.  Calby,  95  App.  Div.  11,  88 
N.  y.  Supp.  465,  it  was  again  held  that 
the  measure  of  damages  in  such  case  is 
the  value  of  the  services,  and  not  the  value 
of  the  expected  devise  or  bequest. 

And  .{I  like  conclusion  was  reached  in  the 
following  cases,  in  which  the  promise  was  ex- 
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ceased,  for  services  rendered  to  him  by 
plaintiff's  husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  £•  Smalley,  for  appellant: 

Where  services  are  rendered  upon  an 
agreement  that  they  are  to  be  compensated 
by  a  testamentary  provision,  and  no  such 
provision  is  made,  the  estate  of  the  person 
so  promising  is  liable  for  the  reasonable 
value  of  the  services  rendered. 

Baylisa  v.  Pricture,  24  Wis.  661;  Kess- 
ler's  Estate,  87  Wis.  660,  41  Am.  St.  Rep. 
74,  69  N.  W.  129;  Goodloe  v.  Goodloe,  116 
Tenn.  262,  6  L.R.A.(N.S.)  703,  92  S.  W. 
767>  8  Ann.  Gas.  112. 

Mr.  F.  R.  Bentley,  for  Josephine  C. 
True,  residuary  legatee: 

Where  a  promise  for  compensation  is 
made  and  not  fulfilled,  the  remedy  of  the 


one  performing  such  services  is  an  action  to 
recover  the  reasonable  compensation  for  his 
services,  or  a  specific  performance  thereof. 

Patterson  y.  Patterson,  13  Johns.  379; 
Schwab  V.  Pierro,  43  Minn.  620,  46  N.  W. 
71;  Wallace  v.  Long,  106  Ind.  622,  65  Am. 
Rep.  222,  5  N.  E.  666;  Ham  y.  Goodrich, 
37  N.  H.  185;  Erben  v.  Lorillard,  19  N.  Y. 
299;  Jilson  v.  Gilbert,  26  Wis.  637,  7  Am. 
Rep.  100. 

Messrs.  Carter  A  Pedrick,  with  Mr. 
Maurice  McKenna,  for  respondent* 

Timlin,  J.,  delivered  the  opinion  of  the 
court : 

The  respondent  filed  a  claim  against  the 
estate  of  Lawrence  J.  Vaughan,  deceased, 
for  $1,000  upon  contract  hereinafter  men- 
tioned.    Upon  appeal  to  the  circuit  court 


press  and  the  amount  of  property  promised 
indefinite:  Huntington's  Appeal,  73  Conn. 
582,  48  Atl.  766 ;  Cinders  v.  Cinders,  21  111. 
App.  622;  Griflith  v.  Robertson,  73  Kan. 
666,  85  Pac.  748;  Thomas  v.  Feese,  21  Ky. 
L.  Rep.  206,  51  S.  W.  150;  Walker  v. 
Ganote,  —  Ky.  — ,  116  S.  W.  689;  Nimmo 
V.  Walker,  14  La.  Ann  689;  Patterson  v. 
Patterson,  13  Johns.  379  {diotum) ;  Rey- 
nolds v.  Robinson,  64  N.  Y.  589;  Porter  v. 
Dunn,  131  N.  Y.  314,  30  N.  E.  122;  Collier 
V.  Rutledge,  136  N  Y.  621,  32  N.  E.  626; 
Quackenbush  v.  Ehle,  5  Barb.  469;  Gall  v. 
Gall,  27  App.  Div.  173,  50  N.  Y.  Supp.  563; 
Bair  v.  Hager,  97  App.  Div.  368,  90  N.  Y 
Supp.  27;  Re  Funk,  49  Misc.  199,  98  N. 
Y.  Supp.  934;  Norris.v.  Clark,  7  Ohio  Dec. 
Reprint,  664;  Stem's  Estate,  10  Kulp,  174; 
Graham  v.  Graham,  34  Pa.  475;  Waddell 
V.  Waddell,  —  Tenn.  — ,  42  S.  W.  46;  Jones 
V.  Jincey,  9  Gratt.  708;  McGugan  v.  Smith, 
21  Can.  S.  C.  263,  affirming  21  Ont.  App, 
Rep.  542.  And  the  same  rule  has  been  ap- 
plied where  there  was  an  express  promiBC 
to  will  the  promisee  certain  property  in 
consideration  of  the  future  performance  of 
certain  services.  Hudson  v.  Hudson.  87  Ga. 
678,  27  Am.  St.  Rep.  270,  13  S.  E.  583,  on 
subsequent  appeal  in  90  Ga.  581,  16  S.  E. 
349;  Schoonover  v.  Vachon,  121  Ind.  3,  22 
N".  E.  779;  Purviance  v.  Shultz,  16  Ind. 
App.  94,  44  N.  £.  766;  McAllister  v. 
Bronaugh,  —  Ky.  — ,  113  S.  W.  821;  Canada 
▼  Canada,  6  Cush.  15;  Re  Williams,  106 
Mich.  490,  64  N.  W.  490;  Shane  v.  Shear- 
smith,  137  Mich.  32,  100  N.  W.  123;  Jacob- 
son  V.  LaGrange,  3  Johns.  199:  Robinson  v. 
Raynor,  28  N.  Y.  494,  reverfiing  36  Barb. 
128;  Stanton  v.  Miller,  14  Hun,  383,  af- 
firmed without  opinion  in  79  N.  Y.  620; 
WheUtine  v  Wilson,  104  N.  C.  385,  10 
S.  E.  471;  Moorhead  v.  Fry,  24  Pa.  37 
( contract  to  give  •  life  estate  in  ''all"  of 
promisor's  property) ;  Duff  v.  Gillmore,  33 
Phila.  Leg.  Int.  65  (contract  to  give  "air 
of  property) ;  Unger's  Estate,  20  Pa.  Co. 
Ct.  168  (contract  to  give  "everything" 
promisor  had) ;  Clark  v.  West,  —  Tex.  Civ. 
App.  — ,  72  S.  W  100,  reversed  on  other 
mrounds  in  96  Tex.  437,  73  S.  W.  797  (con- 
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tract  to  give  "all"  of  property) ;  Slater  v. 
Cook,  93  Wis.  104,  67  N.  W.  15. 

In  some  jurisdictions  the  answer  to  the 
question  under  discussion  depends  upon 
whether  or  not  the  contract  is  within  the 
inhibition  of  the  statute  of  frauds.  Thus, 
in  the  following  cases,  which  involve  ex- 
press contracts  either  to  bequeath  a  cer- 
tain sum  or  certain  property  or  a  portion 
thereof,  which  are, not  within  the  statute, 
it  was  held  that  an  action  could  be  main- 
tained on  the  contract  to  recover  the  con- 
tract price,  and  that  the  promisee  was  'not 
limited  to  an  action  upon  quantum  meruit 
to  recover  the  reasonable  value  of  the  serv- 
ices rendered:  Bell  v.  Hewitt,  24  Ind.  280; 
Robinson  v.  Foust,  31  Ind.  App.  384,  99 
Am.  St.  Rep.  269,  68  N.  E.  182;  Day  v. 
Washburn,  76  N.  H.  203,  81  Atl.  474; 
Jilson  V.  Gilbert,  26  Wis.  637,  7  Am.  Rep. 
100  (see  case  as  set  out,  supra).  But  in 
Hull  V.  Thoms,  82  Conn.  647,  74  Atl.  925, 
it  was  held  that  the  measure  of  damages 
in  a  suit  for  breach  of  a  valid  contract  to 
compensate  by  will  was  the  value  of  the 
services  not  exceeding  in  amount  the  value 
of  the  property  which  was  to  have  been  be- 
queathed or  devised. 

And  in  Re  Wescott,  34  App.  Div.  239, 
54  N.  Y.  Supp  545,  where  there  was  a  fail- 
ure to  comply  with  an  enforceable  contract 
to  compensate  with  all  the  promisor's  prop- 
erty services  rendered  by  the  promisee,  it 
was  held  that,  while  all  of  such  property 
would  not  have  been  an  excessive  allowance 
if  based  upon  quantum  meruit,  the  recovery 
could  be  based  upon  the  existence 'of  the 
contract,  and  full  recovery  allowed  thereon. 
So,  in  Re  Mallory,  13  Misc.  695,  35  N.  Y. 
Supp.  155,  it  was  held  that  the  measure 
of  compensation  for  failure  to  perform  a 
contract  similar  in  terms  to  that  set  out  in 
the  preceding  case  was  the  entire  residuum 
of  the  estate,  without  regard  to  the  value 
of  the  services  rendered,  and  that  the  prom- 
isee was  not  limited  to  a  recovery  upon 
quantum  meruit j  the  decision  being  put 
upon  the  ground  that  where  the  parties 
have  definitely  fixed  the  amount  of  the 
compensation,  such  agreement,   if  valid,  is 
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judgment  was  given  for  respondent,  and 
the  executor  appeals  to  this  court,  con- 
tending that  the  circuit  court  erred  in  not 
ascertaining  and  giving  judgment  for  the 
reasonable  value  of  the  money  paid  and 
services  performed,  instead  of  for  the  agreed 
sum  of  $1,000.  The  jury  returned  the  spe- 
cial verdict  set  forth  in  the  order  for  re- 
argument,  found  in  —  Wis.  — ,  134  N.  W. 
406.  We  find  the  verdict  supported  by  evi- 
dence. Respondent  had  judgment  upon  the 
verdict.  The  statute  of  limitations  in  such 
cases  must  always  be  considered,  although 
not  pleaded.     Stat   1898,   §   3841.     There- 


fore the  serious  question  arising  is  that 
upon  which  reargument  was  ordered:  Does 
the  verdict  by  force  of  §  4243,  Stat.  1898, 
disclose  that  the  right  of  recovery  is  bar- 
red by  lapse  of  time?  We  are  not  much 
aided  by  appellant's  brief  on  reargument. 
He  failed  to  cite  Thompson  v.  Orena,  134 
Cal.  26,  66  Pac.  24;  Chace  v.  Trafford,  116 
Mass.  629,  17  Am.  Rep.  .171;  Bullard  v. 
Lopez,  7  N.  M.  661,  37  Pac.  1103;  Reed  v. 
Smith,  1  Idaho,  633;  Hill  v.  Perrin,  21  S. 
C.  366;  Shapley  v.  Abbott,  42  N.  Y.  443, 
1  Am.  Rep.  648,  or  Stiles  v.  Laurel  Fork 
Oil  &  Coal  Co.  47  W.  Va.  838,  36   S.  E. 


controlling.  And  in  the  following  cas^s,  the 
opinion  in  which  does  not  refer  to  the  stat- 
ute of  frauds,  it  was  held  that  the  prom- 
isee upon  breach  of  the  contract  could  re- 
cover upon  the  contract:  Freel  v.  Freel, 
7  Ky.  L.  Rep.  288;  CottrelPs  Estate,  11 
Phila.  93  (contract  to  leave  sufficient  to 
keep  promisee  in  comfortable  circumstances 
without  the  necessity  of  working, — ^held 
that  the  measure  of  amount  would  be  what 
would  keep  her  without  work,  taking  into 
consideration  her  condition  in  life) ; 
Thompson  v.  Stevens,  71  Pa.  161  (same  in 
effect  as  Cottrell's  Estate,  supra) ;  Hursey 
V.  Surle,  —  S.  C.  —,  74  S.  E.  618. 

And  in  the  following  cases,  where  the 
contract  in  suit  was  declared  void  under 
the. statute  of  frauds,  it  was  held  that  the 
recovery  must  be  on  quantum  meruit  for 
the  reasonable  value  of  the  services,  and 
not  upon  the  contract  for  the  contract  price : 
Hull  V.  Thoms,  82  Conn.  647,  74  Atl.  926 
{dictum) ;  Watson  v.  Watson,  1  Houst. 
(Del.)  209;  Wallace  v.  Long,  105  Ind.  622, 
55  Am.  Rep.  222,  6  N.  £.  606,  overruling 
Frost  V.  Tarr,  53  Ind.  390,  which  held  that 
the  fact  that  the  contract  was  void  under 
the  statute  of  frauds  did  not  prevent  re- 
'•overy  upon  the  contract;  Nelson  v.  Mas- 
terton,  2  Ind.  App.  524,  28  N.  E.  731; 
Hershman  v.  Pascal,  4  Ind.  App.  330,  30 
N.  E.  932;  Hamilton  v.  Thirston,  93  Md. 
213,  48  AtL  709;  Ham  v.  Goodrich,  37  N. 
H.  185;  Smith  v.  Smith,  28  N.  J.  L.  208, 
78  Am.  Dec.  49;  Updike  v.  Ten  Broeck,  32 
N.  J.  L.  105;  Van  Horn  v.  Demarest,  76 
N.  J.  Eq.  386,  77  Atl.  354 ;  Banta  v.  Banta, 
103  App.  Div.  172,  93  N.  Y.  Supp.  393; 
Shakespeare  v.  Markham,  10  Hun,  311,  af- 
firmed in  72  N  Y.  400;  Howard  v.  Brower, 
37  Ohio  St.  402 ;  Jackson  v.  Stearns,  58  Or. 
57,  37.  L.R.A.(N.S.)  639,  113  Pac.  30; 
Hertzog  v.  Hertzog,  34  Pa.  418;  Goodloe 
V.  Goodloe,  116  Tenn.  252,  6  L.R.A.(NS.) 
703,  92  S.  W.  767,  8  Ann.  Cas.  112;  Ray- 
craft  V.  Johnston,  41  Tex.  Civ.  App.  406, 
93  S.  W.  237.  But  in  Lisk  v.  Sherman,  25 
Barb.  433,  where  the  employer  orally  agreed 
to  give  all  of  his  property  to  the  promisee 
m  consideration  of  certain  services  to  be 
rendered,  it  was  held  that  the  promisee, 
npon  death  of  the  promisor  intestate,  could 
recover  only  the  actual  value  of  the  serv- 
ices rendered,  without  reference  to  the  value 
of  the  property  of  the  promisor  at  the  time 
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of  his  death,  is  being  said  that  the  rule 
allowing  resort  to  contracts  void  under  the 
statute  of  frauds,  for  the  purpose  of  deter- 
mining the  value  of  the  services  rendered 
as  estimated  by.  the  parties  themselves, 
should  be  confined  to  cases  where  the  land 
or  other  property  which  by  the  contract  was 
to  be  willed  in  payment  for  the  services 
rendered  was  fixed  and  determinate  in  its 
nature  and  character,  and  possessed  at  the 
time  of  the  contract  a  determinable  value. 

But  the  following  decisions  lay  down  the 
rule  that  the  damages  for  a  breach  of  an 
express  contract  to  compensate  for  future 
services  by  bequeathing  or  devising  a  speci- 
fied amount  or  thing  may  be  measured  by 
the  value  of  the  property,  portion,  or 
amount  promised,  notwithstanding  the  fact 
that  the  contract  could  not  be  specifically 
enforced  because  of  the  statute  of  frauds; 
Waters  v.  Cline.  121  Ky.  611,  123  Am.  St. 
Rep.  215,  85  S.  W.  209,  750;  Jack  v.  McKee, 
9  Pa.  235;  Bash  v.  Bash,  9  Pa.  260;  Mc- 
Dowell V.  Oyer,  21  Pa.  417;  Malaun  v.  Am- 
mon,  1  Grant,  Cas.  123.  Of  these  cases, 
however,  all  except  W'aters  v.  Cline,  were 
overruled  in  Hertzog  v.  Hertzog,  34  Pa. 
418,  set  out  supra. 

But  the  amount  recovered  must  not  ex- 
ceed the  value  of  the  property  which  was 
to  have  been  given  under  the  contract. 
Hudson  V.  Hudson,  87  Ga.  678,  27  Am.  St. 
Rep.  270,  13  S.  E.  583,  on  subsequent  ap- 
peal in  90  Ga.  581,  16  S.  E.  349;  Koch  v. 
Hebel,  32  Mo.  App.  103;  Hursey  v.  Surles, 
—  S.  C.  — ,  74  S.  E.  618  (suit  upon  the 
contract ) . 

And  the  full  amount  recoverable  should 
be  reduced  by  what  the  promisee  has  ac- 
tually received.  Hudson  v.  Hudson,  supra; 
Ham  V.  Goodrich,  37  N.  H.  185;  Shimer  v 
Kinder,  28  N.  Y.  Week.  Dig.  40,  12  N.  Y. 
S.  R.  728;  Johnson  v.  Armfield,  130  N.  C. 
575,  41  S.  E  705;  Duff  v.  Gillmore,  23 
Phila.  Leg.  Int.  65;  Price  v.  Price,  Cheves, 
Eq.  167,  34  Am.  Dec.  608;  Bayliss  v.  Pric- 
ture,  24  Wis.  651,  See  also  Cox  v.  Cox, 
26  Gratt.  305.  And  in  Shakespeare  v. 
Markham,  10  Hun,  311,  affirmed  m  72  N. 
Y.  400,  it  was  said  that  the  measure  of 
damages  for  failure  to  compensate  by  will 
as  agreed,  for  support  and  maintenance  of 
the  testator,  was  the  amount  of  the  board 
and  nursing  less  the  value  of  any  services 
rendered  by  the  testator.  G.  J.  C. 
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986,  or  the  cases  referred  to  in  these  de- 
cisions, or  any  case  throwing  much  light 
on  his  side  of  the  controversy.  It  seems 
quite  impossible  *  to  reconcile  Thompson  v. 
Orena,  134  Cal.  26,  66  Pac.  24»  with  Devine 
T.  Murphy,  168  Mass.  249,  46  N.  £.  1066, 
cited  by  respondent,  and  we  shall  not  at- 
tempt it.  The  question  is  new  in  this  state, 
and  we  are  not  bound  by  either  precedent. 
It  has,  however,  been  decided  by  this  court 
that  an  oral  contract  based  upon  a  valid 
consideration  to  leave  the  promisee  a  legacy 
(personal  property)  is  valid  and  enforce- 
able. Slater  v.  Cook,  93  Wis.  104,  67  N. 
W.  15;  Jilson  v.  Gilbert,  26  Wis.  637,  7 
Am.  Rep.  100.  It  is  also  settled  that  serv- 
ices previously  performed  by  one  Jiot  a 
member  of  promisor's  family  constitute  a 
good  consideration  for  a  promise  to  pay 
for  such  services.  Jilson  v.  Giloert,  supra; 
Silverthom  v.  Wylie,  96  Wis.  69,  71  N. 
W.  307. 

We  have  before  us  a  case  in  which,  after 
a   similar   right  of  action  had   accrued   in 
favor  of  the  respondent  and  the  statute  of 
limitations  had  begun  to  run  against  this 
right  of  action,  an  oral  promise  was  made 
by   decedent   to   compensate   respondent  by 
leaving  him  a  legacy.    To  this  the  respond- 
ent   assented.      The    first    question    which 
arises  is  whether  or  not  such  agreement  is 
supported  by  a  consideration.     In  Fanning 
V.  Murphy,   126   Wis.  538,  4  L.R.A.(N.S.) 
666,  110  Am.  St.  Rep.  946,  105  N.  W.  1056, 
5  Ann.  Cas.  435,  the  majority  opinion  is  to 
the  effect  that  a  mere  request  for  the  ex- 
tension of  the  due  date  of  a  debt  at  the 
contract  rate  of  interest,  and  consent  there- 
to, do  not  satisfy  the  essentials  of  a  bind- 
ing contract  for  an  extension   of   time  of 
payment.     In   Jilson   v.    Gilbert,   26    Wis. 
637,  7   Am.  Rep.   100,   it  was  held  that  a 
promise  to  reward  by  a  provision  in   the 
promisor's  will  services  previously  rendered 
by  the  promisee  is  valid.    These  two  cases 
may  stand  together.     They  are  not  neces- 
sarily inconsistent.    Where  such  agreement 
is  made,  it  injures  to  the  promisor  the  per- 
sonal  use   and  enjoyment  of  his   property 
during  his  life,  and  the  promisee  realizes 
on  the  promise  only  in  case  the  promisor 
leaves  estate  unconsumed.     This  is  surely 
a  benefit  or  advantage  flowing  to  the  prom- 
isor, and  sufficient-  to  support  his  promise 
to  leave  the  legacy  to  his  creditor.     This, 
however,    is    necessarily    conditioned    upon 
the  agreement  of  the  creditor  to  extend  the 
time  of  payment  until  after  the  death  of 
tbe  debtor.     The  creditor,  therefore,  makes 
his   promise  to  extend   in  consideration  of 
a  valid  and  binding  promise  to  reward  him 
by  legacy.     In  a  case  in  New  York    (Pat- 
terson   V.    Patterson,    13    Johns.    379)    the 
creditor,  after  entering  into  such  an  agree- 
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ment  and  before  the  death  of  the  promisor, 
began  suit  on  his  original  demand,'  but  his 
right  of  action  was  held  barred  by  such 
agreement.  In  support  of  the  like  rule, 
see  Campbell  v.  Campbell,  65  Barb.  639, 
and  Collier  v.  Rutledge,  136  N.  Y.  621,  32 
N.  W.  626;  and  the  Patterson  Case  has 
been  cited  with  approval  in  Todd  v.  Weber, 
96  N.  Y.  181,  47  Am.  Rep.  20,  Reynolds 
V.  Robinson,  64  N.  Y.  589,  and  other  New 
York  cases  noted  in  Silvernairs  citations. 
It  may  be  that  accurate  analysis  would 
disclose  that  there  is  no  substantial  dif- 
ference between  the  contract  in  Fanning  v. 
Murphy,  and  Jilson  v.  Gilbert,  supra.  But 
if  that  be  so,  we  refuse  to  extend  the  rule 
of  Fanning  v.  Murphy  to  cases  like  this 
and  Jilson  v.  Gilbert. 

The  agreement  being  valid '  and  binding, 
what   is   the   measure   of   damages   for    its 
breach,  the  value  or  amount  of  the  original 
demand,  or  the  amount  of  legacy  promised? 
In  a  case  like  the  present,  where  the  prom- 
ise to  compensate  by  legacy  is  based  upon 
a  past   or  executed   consideration,   the   re- 
covery must  be  limited  to  the  amount  of  the 
demand  so  to  be  compensated,  or  the  rea- 
sonable   value    thereof    where   the    amount 
is   not   fixed    and   definite.     This   is   ruled 
by   Merrick   v.    Giddings,    1    Mackey,    394, 
citing   Brown  v.   Crump,   1   Marsh.   567,  6 
Taunt.  300;  Granger  v.  Collins,  6  Mees.  & 
W.  458,  9  L.  J.  Exch.  N.  S.  172;  Roscorla 
V.  Thomas,  3  Q.  B.  234,  2  Gale  &  D.  508, 
11  L.  J.  Q.  B.  N.  S.  214,  6  Jur.  929;  Brad- 
ford V.  Roulston,  8  Ir.  C.  L.  Rep.  468.    See 
also  1  Parsons,  Contr.  9th  ed.  pp.  508,  509, 
and  cases;    Wald's  Pollock,   Contr.   3d  ed. 
pp.  199,  200,  and  cases.     In  the  cases  de- 
cided by  this   court,  although  the   precise 
question    is    not    involved,    this    principle 
seems  to  have  been  kept  in  mind.    Bayliss 
V.  Pricture,  24  Wis.  651,  presented  a  situa- 
tion where   the  consideration  on  the-  part 
of  the  promisee  was  to  be  performed,  and 
was  thereafter  performed,  but  the  promise 
to    compensate    by    will    did    not    fix    the 
amount  of  conipensation,  so  that  this  ques- 
tion was  not  there  involved.    A  recovery  for 
the   reasonable   value   of   the   services   was 
accordingly    permitted.     Jilson   v.    Gilbert, 
supra,   presented   the    case   of   an  executed 
or  past  consideration, — that  is  to  say,  serv- 
ices performed  before  the  promise  to  com- 
pensate by  will  was  made, — and,  while  it 
is  ruled  that  the  promise  was  not  within 
the  statute  of  frauds,  and  was  binding,  the 
intimation  is  that  the  value  of  the  services 
measures  the  amount  of  recovery.     In  the 
case  there  cited  (Snyder  v.  Castor,  4  Yeates, 
353)   the  promise  was  made  after  the  serv- 
ices were   rendered.     No   specific   sum  was 
promised,   so   this   question    did   not   arise. 
In  Patterson  v.  Patterson,  supra,  the  prom- 
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ise  was  that  the  promisee  Bliould  have  the 
promisor's  farm,  and  that  he  intended  to 
reward  the  promisee  well,  but  the  considera- 
tion was  not  past  or  executed.  The  court 
held  that  the  promisee,  having  assented  to 
this  arrangement,  could  not  maintain  an 
action  to  recover  compensation  for  these 
services  during  the  lifetime  of  the  prom- 
isor, his  father,  thereby  construing  the  con- 
tract to  amount  to  an  agreement  that  the 
son  should  make  no  claim  for  compensation 
in  his  father's  lifetime.  Should  the  father 
fail  to  make  the  provision  by  will,  the  court 
said  the  plaintiff  might  maintain  an  action 
to  recover  a  reasonable  compensation  for 
his  services.  These  last  words  are  quoted 
and  italicized  by  Justice  Dixon  in  his  opin- 
ion in  Jilson.  v.  Gilbert,  supra.  Consider- 
ing the  case  last  cited,  and  considering  this 
case  from  the  view  point  of  the  law  of  con- 
tracts above  referred  to  as  found  in  the 
cases  and  text-books  mentioned,  we  must 
hold  that  the  promisee  suing  to  recover 
for  a  breach  of  agreement  to  provide  for 
him  by  will,  where  the  services  are  per- 
formed prior  to  the  promise  so  to  provide, 
is  entitled  to  recover  only  the  reasonable 
value  of  the  services  so  performed.  The 
parties  may  offer  the  testimony  of  any 
competent  witness  or  other  evidence  of  the 
amount  agreed  to  be  paid  by  legacy,  as 
having  some  evidential  bearing  on  the 
reasonable  value  of  the  services,  where  the 
disparity  is  not  too  great,  but  this  is  not 
at  all  conclusive  upon  the  court  or  jury. 
The  true  inquiry  always  is  in  cases  like 
this,  what  is  the  reasonable  value  of  serv- 
ices performed,  and  the  amount  of  money 
paid  to  or  to  the  use  of. decedent  at  his 
request?  And  the  amount  so  ascertained 
with  interest  at  the  legal  rate  will  be  the 
amount  of  recovery. 

The  judgment  of  the  majority  of  this 
court  is  that  the  respondent's  recovery  is 
not  barred  under  §  4243,  Stat.  1898,  not- 
withstanding the  agreement  to  compensate 
by  legacy  was  not  in  writing..  This  agree- 
ment is  not  regarded  as  a  new  promise 
within  the  meaning  of  that  statute,  but 
an  independent  and  substitutionary  contract 
within  a  rule  which  they  derive  from  Jil- 
son V.  Gilbert,  supra,  and  which  is  clearly 
stated  in  Devine  v.  Murphy,  168  Mass.  249, 
46  N.  £.  1066,  and  applied  in  Teachout's 
Estate,  126  Mich.  136,  86  Am.  St.  Rep. 
531,  86  N.  W.  476.  On  this  point  Mr. 
Justice  Marshall,  Mr.  Justice  Vinje,  and 
the  writer  yield  with  some  reluctance  to 
this  view. 

The  judgment  appealed  from  must  be  re- 
versed and  the  cause  remanded,  witli  direc- 
tions to  try  and  determine  the  question 
of  the  reasonable  value  of  the  services  per- 
formed for,  and  the  amount  of  money  paid 
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out  at  the  request  of,  decedent,  and  award 
a  recovery  against  the  estate  for  the  amount 
so  ascertained. 
It  is  so  ordered. 


MASSACHUSETTS    SUPREl^fE    JUDI- 
CIAL COURT. 

AARON  DAVIS 

V, 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY. 


CHARLES  CLAFLIN  DAVIS 

V. 

SAME. 

(212  Mass.  310,  08  N.  £.  1043.) 

Conflict  of  laws  —  insurance  policy  — 
what  law  governs. 

1.  An  insurance  policy  issued  to  a  resi- 
dent of  one  state,  upon  an  application  there 
made,  by  a  company  located  in  another 
state,  is  a  contract  of  the  former,  where  the 
application  provides  that  tlie  contract  shall 
not  be  in  force  until  the  actual  payment  to 
and  acceptance  of  the  premium  by  an  au- 
thorized agent  of  the  insurer,  which  condi- 
tion is  met  by  payment  to  an  agent  located 
where  the  applicant  resides. 

Insurance  —  right  of  grandchild. 

2.  Children  of  a  child  who  dies  during 
the  lifetime  of  the  beneficiary  have  no  in- 
terest in  an  insurance  policy  the  proceeds 
of  which  are  payable  to  children  of.  the 
beneficiary  in  case  of  her  death  prior  to 
insured. 

(June  18,  1912.) 

Note,  —  Insurance :  right  of  children  or 
representatives  of  deceased  child  to 
share  in  proceeds  of  policy  of  life 
insurance  payable  to  ^'children.'* 

As  to  who  are  "heirs"  within  the  mean- 
ing of  life  insurance  policies  or  benefit  cer- 
tificates, see  notes  to  Hubbard,  P.  &  Co.  v. 
Turner,  30  L.R.A.  693,  and  Thomas  v.  Su- 
preme Lodge,  K.  H.  3  L.R.A.(N.S.)  904. 

As  to  who  are  "legal  representatives" 
within  the  meaning  of  life  insurance  poli- 
cies, see  notes  to  Rose  v.  Wortham,  30 
L.R.A.  609,  and  Hunt  v.  Remsburg,  32 
L.R.A.  (N.S.)  247. 

As  to  who  takes  under  the  designation  of 
"husband,"  "wife,"  or  "widow,"  see  insur- 
ance eases  in  note  to  Meeker  v.  Draff  en,  33 
L.R.A.(N.S.)   825. 

As  to  who  is  a  "dependent"  within  stat- 
ute or  rules  defining  beneficiaries  of  mutual 
benefit  societies,  see  notes  to  Caldwell  v. 
Grand  Lodge.  A  0.  U.  W.  2  L.R.A.(N.S.) 
653;  Royal  League  v.  Shields,  36  L.R.A. 
(N.S.)  208;  and  Goff  v.  Supreme  Lodge, 
R.  A.  37  L.R.A.(N.S.)  11 9L 

Upon  the  conflict  of  laws  as  to  contracts 
of  insurance,  see  notes  to  Johnson  v    Mu- 
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REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Judicial  Court  .of  actions  brought  to 
recover  a  certain  portion  of  the  proceeds 
of  a  policy  of  insurance  on  the  life  of 
Charles  F.  Chiflin.  Judgment  for  defend- 
ant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stlmson,  Stockton,  I/ivermore. 
A  Palmer  and  Harris  liiTermore,  for 
plaintiffs : 

The  contract  of  insurance  is  complete  on 
the  delivery  of  the  policy  and  the  payment 
of  the  first  premium,  and  since  these  neces- 
sary incidents  were  performed  in  Massa- 
chusetts, the  contract  must  be  interpreted 
according  to  the  law  of  Massachusetts. 

Millard   v.   Brayton,   177   Mass.   633,    62 


L.R.A.  117,  83  Am.  St.  Rep.  294,  59  N.  E. 
436;  Reagan  v.  Union  Mut.  L.  Ins.  Co.  207 
Mass.  79,  92  N.  E.  1025;  Knights  Templars' 
&  M.  Mut.  Aid  Asso.  v.  Greehe,  79  Fed.  461. 

The  taking  out  of  an  insurance  policy  at 
once  creates  a  right  in  the  beneficiaries 
named  in  the  policy,  and  this  right  cannot 
be  affected  by  an  assignment  or  testamen- 
tary disposition  of  the  assured. 

Unity  Mut.  Life  Assur.  Asso.  v.  Dugan, 
118  Mass.  219;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Burroughs,  34  Conn.  305,  91  Am.  Dec. 
725;  Gould  v.  Emerson,  99  Mass.  154,  96 
Am,  Dec.  720;  Continental  L.  Ins.  Co.  v. 
Palmer,  42  Conn.  60,  19  Am.  Rep.  530;  Re 
Conrad,  89  Iowa,  396,  48  Am.  St.  Rep.  396, 
56  N.  W.  535;  Robinson  v.  Duvall,  79  Ky. 
83,  42  Am.  Rep.  208;  Michigan  Mut.  L.  Ins. 


tual  L.  Ins.  Co.  63  L.R.A.  833,  and  Mc- 
Elroy  V.  Metropolitan  L.  Ins.  Co.  23  L.R.A« 
(N.S.)  968 

The  right  of  the  children  of  a  deceased 
child  to  share  in  the  proceeds  of  a  life  in- 
surance policy  payable  to  "children"  seems 
to  depend  upon  two  questions:  First, 
whether  the  term  "children"  used  in  a  life 
insurance  policy  to  designate  beneficiaries 
includes  grandchildren,  so  that  children  of 
a  deceased  child  are  entitled,  under  the 
terms  of  the  policy,  as  "children,"  to  share 
directly  with  surviving  children  in  the  pro- 
ceeds of  the  policy;  and,  second,  whether, 
under  a  policy  payable  to  "children,"  an  in- 
terest vests  in  the  beneficiaries,  so  that  the 
children  of  a  deceased  child  are  entitled  to 
share  in  the  proceeds  of  the  policy  by  rep- 
resentation, taking  the  portion  which  the 
deceased  child  would  have  taken  if  living. 

Grandchildren  as  children. 

As  a  general  rule  tlie  term  "children" 
used  in  a  life  insurance  policy  to  designate 
beneficiaries  does  not,  in  the  absence  of 
other  words  changing  its  ordinary  meaning, 
include  grandchildren.  Continental  L.  Ins. 
Co.  V.  Webb,  54  Ala.  688;  Russell  v.  Rus- 
sell, 64  Ala.  500;  Roder's  Succession,  121 
La,  692,  46  So.  697,  15  Ann  Cas.  626; 
Small  V.  Jose,  86  Me.  120,  29  Atl.  976. 

So,  children  of  a  child  who  died  before 
the  issuance  of  a  life  insurance  policy  pay- 
able to  the  children  of  the  beneficiary,  in 
case  of  the  death  of  the  latter  prior  to  that 
of  the  insured,  are  not  entitled  to  share  in 
the  proceeds  thereof.  Continental  L.  Ins. 
Co.  V.  Webb,  54  Ala.  688. 

And  under  a  policy  payable  to  the  insured's 
executors,  "for  the  benefit  of  his  widow, 
if  any,  and  his  then  surviving  children,  in 
equal  shares  to  each"  ( Small  v.  Jose,  86  Me. 
120,  29  Atl.  976),  or  a  policy  payable  to 
the  insured's  children,  "or,  if  there  be  no 
such  children  surviving,  then  to  the  execu- 
tors," etc..  of  the  insured  (Roder's  Succes- 
sion, 121  La.  692,  46  So:  607,  15  Ann.  Cas. 
526:  Lane  v.  De^Iets,  69  Hun,  462,  13  N. 
V.  Supp.  347;  Elgnr  v.  Equitable  Life  Assur! 
Soc.  113  Wis.  90,  88  N  W.  927 ),— children 
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of  a  child  who  dies  before  the  insured  are 
clearly  excluded  from  participation  in  th^ 
proceeds  of  the  policy  with  surviving  chil- 
dren of  the  insured. 

And  it  is  not  permissible  to  show  by 
parol  evidence  that  the  insured  intended  a 
grandchild  to  share  with  the  children  in 
the  proceeds  of  a  policy  taken  by  him  pay- 
able to  his  wife  "and  children."  Russell 
V.  Russell,  64  Ala.  600. 

Likewise,  grandchildren  are  not  included 
by  the  words  "child  or  children"  in  the  by- 
laws of  a  benefit  association,  which  provide 
for  the  payment  of  benefits,  upon  the  death 
of  any  member,  to  his  widow,  if  there  be 
one,  and  if  not,  to  -the  child  or  children,  or, 
in  the  absence  of  widow,  child,  or  children, 
to  such  person  as  the  member  may  have 
designated  in  writing;  provided  that,  in 
the  absence  of  any  claimant  under  these 
provisions,  the  balance  of  the  fund,  above 
the  member's  burial  expenses,  shall  be- 
come a  part  of  the  fund  of  the  association. 
And  accordingly,  &  child  of  a  deceased  child 
of  a  member  leaving  no  widow,  but  one 
child,  surviving  him,  is  not  entitled  to  share 
with  this  child  in  the  benefits  payable  on 
account  of  the  death  of  the  member.  Win- 
sor  v.  Odd  Fellows'  Beneficial  Asso.  13  R. 
I.  149. 

In  this  case  the  court,  however,  said: 
"We  should  be  very  much  inclined  to  hold 
that  the  word  'children'  as  used  in  .  .  . 
the  by-laws  of  the  defendant  association  is 
broad  enough  to  include  grandchildren,  the 
children  of  a  deceased  cnild,  such  grand- 
children to  take  in  lieu  of  their  parent  by 
representation,  if  we  could  find  in  the  char- 
ter or  by-laws  any  language  to  warrant  this 
construction,  inasmuch  as  this  construction 
is  completely  consonant  with  the  spirit  and 
purposes  of  the  association."    Ibid. 

And  where  the  charter  of  an  insurance 
company  provides  that  if  a  member  makes 
no  will,  and  leaves  no  widow  or  child,  the 
fund  provided  to  be  paid  for  the  benefit  of 
his  widow  or  children  shall  vest  and  re- 
main in  the  company,  it  has  been  held  that 
the  Word  "child"  should  be  construed  to  in- 
clude a  fijrandchild.  for'  the  purpose  of  pre- 
venting a  forfeiture  to  the  company,  where 
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Co.  V.  Easier,  140  Mich.  233,  103  N.  W.  596; 
Voss  V.  Connecticut  Mut.  L.  Ins.  Co.  119 
Mich.  161,  44  L.R.A.  689,  77  N.  W.  697; 
Duvall  V.  Goodson,  79  Ky.  224;  Johnson  v. 
Hall,  65  Ark.  210,  17  S.  W.  874;  Supreme 
Council,  C.  K.  A.  v.  Densford,  21  Ky.  L.  Rep. 
1674,  49  L.R.A.  776,  66  S.  W.  172;  Glenn 
V.  Burns,  100  Tenn.  295,  45  S.  W.  784; 
Hooker  v.  Sugg,  102  N.  C.  115,  3  L.R.A.  217,  \ 
111  Am.  St.  Rep.  717,  8  S.  E.  919;  Conig- 
land  V.  Smith,  79  N.  0.  303. 

Messrs.  William  A.  Morse,  Francis  J. 
Geogan,  and  Courtland  G.  Morse,  for  de- 
fendant : 

The  plaintiffs,  as  children  of  Agnes  M. 
Davis,  have  no  rights  in  the  policy.  If  any 
person  is  entitled  to  claim  any  interest  in 


the  policy  under  her,  it  must  be  her  person- 
al representatives,  and  not  her  children.  Nor 
can  they  claim  an  interest  in  the  policy  as 
grandchildren  of  the  insured.  If  an  insur- 
ance policy  be  payable  to  the  "children" 
of  the  insured,  grandchildren  are  not  in- 
cluded in  that  designation. 

United  States  Trust  Co.  v.  Mutual  Ben. 
L.  Ins.  Co.  115  N.  Y.  152,  21  N.  E.  1025; 
Small  v.  Jose,  86  Me.  121,  29  Atl.  976. 

A  life  insurance  policy  is  a  contract,  and 
not  a  will,  and  should  be  construed  as  a 
contract. 

Millard  v.  Brayton,  177  Mass.  533,  52 
L.R.A.  117,  83  Am.  St.  Rep.  294,  59  N.  E. 
436;  Wilde  v.  Wilde,  209  Mass.  205,  95  N. 
E.  295. 


the  only  children  of  a  member,  who  was  a 
widower  when  he  became  such,  have  died 
during  his  life,  one  of  them  leaving  an  only 
child,  who  survives  the  member.  Duvall  v. 
Goodson,  79  Ky.  224. 

And  in  Continental  L.  Ins.  Co.  v.  Palmer, 
42  Conn.  60,  19  Am.  Rep  630,  where  the 
policy  involved  had  been  taken  by  a  wife 
on  the  life  of  her  husband,  payable  to  her 
if  living,  and  if  not,  to  their  children,  it 
was  held  (the  wife  having  died  before  her 
husband)  that  the  word  "children"  included 
the  child  of  a  child  who  was  living  at  the 
time  of  the  execution  and  delivery  of  the 
policy,  but  died  before  his  mother, — the 
court  saying:  "There  is  then  so  near  a 
relationship  between  the  money  represented 
by  this  policy  and  the  estate  of  a  deceased 
person,  that  we  think  it  should  be  governed 
by  the  same  general  principles.  The  stat- 
ute of  distribution  furnishes  the  rule  of  divi- 
sion in  all  cases  where  it  is  not  otherwise 
provided.  .  .  .  Had  the  wife  survived, 
dhe  would  have  taken,  and  the  property 
would  have  been  diverted  from  the  channel 
indicated  by  the  statute.  Her  prior  decease 
gives  it  to  the  children,  substantially  in 
harmony  with  the  statute.  .  .  .  There- 
fore, as  in  wills  of  doubtful  meaning,  one 
construction  being  in  harmony  with  the 
statute  and  the  otiier  contrary  to  it,  pref- 
erence is  given  to  the  former,  so  this  con- 
tract should  receive  an  interpretation,  if 
possible,  which  will  dispose  of  the  fund  ac- 
cording to  the  law  of  descent.  We  think 
there  is  no  difficulty  in  so  interpreting  it. 
There  is  a  natural  presumption  that  the 
parties  so  intended  it.  .  .  .  If  the  nat- 
ural presumption  cannot  be  regarded  as  a 
legal  presumption,  and  the  law,  to  meet 
the  contingency,  is  compelled  to  interpolate 
in  the  contract  a  provision  either  limiting 
the  payment  to  the  surviving  children,  or 
including  as  payee  the  issue  of  a  deceased 
child,  we  think  both  reason  and  justice  re- 
quire the  latter.  It  requires  no  argument 
to  show  that  it  is  just.  Its  reasonableness 
is  equally  apparent  when  we  consider  the 
nature  and  object  of  the  estate,  and  the  re- 
lation to  it  of  the  parties  concerned." 

And  likewise,  in  Hull  v.  Hull,  62  How. 
Pr.  300,  it  was  held  that,  under  a  policy  is- 
41  L.R.A.(N.S.) 


sued  for  the  sole  use  and  the  benefit  of  the 
insured's  wife,  and  in  case  of  her  death  be- 
fore him,  payable  to  her  children,  a  child  of 
a  child  who  had  died  before  the  beneficiary 
was  entitled  to  a  distributive  share  of  the 
proceeds, — the  court  saying:  "By  the  pol- 
icy in  question  an  irrevocable  trust  was 
created  in  behalf  of  Mrs.  Hull  and  her  chil- 
dren. .  .  .  The  same  principles  should 
be  applied  in  its  construction  which  govern 
testamentary  disposition  of  property.  The 
intention  is  clear  that  in  the  event  of  Mrs. 
Hull's  death  before  the  falling  in  of  the 
policy,  it  was  to  inure  to  the  benefit  of  her 
children  generally.  There  is  no  limitation 
to  class  or  condition,  .  •  .  nor  to  liv- 
ing or  surviving  children.  Evidently  this 
phraseology  was  intended  to  include  the 
children  of  a  deceased  child.  .  .  .  The 
rights  of  Lillian  in  the  policy  were  con- 
tingent during  the  life  of  her  grandmother; 
but  upon  the  death  of  the  insured,  the  bene- 
ficial interest  thereunder  vested  in  the  chil- 
dren and  descendants  of  children  of  the  as- 
sured, who  then  had  present  capacity  to 
take." 

Vested  interest. 

Under  a  policy  of  life  insurance  for  the 
express  benefit  of  the  insured's  children,  or 
payable  to  such  children,  their  executors, 
etc.,  each  child  living  at  the  time  of  the 
delivery  of  the  policy  takes,  immediately 
thereupon,  a  vested  interest  in  the  proceeds 
of  the  policy,  which  passes  upon  his  death 
to  his  children  or  other  representatives; 
and  the  children  or  legal  representatives  or 
next  of  kin  of  one  of  such  children,  vh\o 
dies  prior  to  the  insured,  are  entitled  to 
share  in  the  insurance  money  with  the  sur- 
viving children,  taking  the  portion  thereof 
which  the  deceased  child  would  have  taken 
if  living.  Drake  v.  Stone,  68  Ala.  133; 
Woodworth  v  ^tna  L.  Ins.  Co.  154  Ala. 
392,  46  So.  417;  Small  v.  Jose,  86  Me.  120, 
29  Atl.  976;  Deihm  v.  Northwestern  Mut. 
L.  Ins.  Co.  129  Mo.  App.  256,  108  S.  W. 
139;  Conigland  v.  Smith,  79  N  C.  303; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Baldwin, 
16  R.  I.  106,  23  Atl.  105. 

And  under  a  policy  of  insurance  payable 
to  the  wife  of  the  insured  if  living,  and  if 
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Morton,  J.,  delivered  the  opinion  of  the 
court: 

In  these  two  actions  the  plaintiffs  seek  to 
recover  each  one  sixth  of  the  proceeds  of 
a  policy  for  $10,000  issued  hy  the  defend- 
ant company  on  the  life  of  their  grand- 
father on  their  mother's  side.  The  policy 
provides  that  the  defendant  company  "in 
consideration  of  the  representation  made  to 
them  in  the  application  for  this  policy,  and 
of  the  sum  of  $541.60  to  them  in  hand  paid 
by  Jane,  wife  of  Charles  F.  Clafiin,  and  of 
the  annual  premium  for  nine  years  of 
$541.60,  ...  do  assure  the  life  of  Charles 
F.  Claflin,  shoe  manfr.,  of  Milford,  in  the 
county  of  Worcester,  state  of  Massachu- 
setts, in  the  amount  of  $10,000,  for  the  term 


of  his  natural  life,  commencing  on  the 
twelfth  day  of  March,  1864.  .  .  .  And 
the  said  company  do  hereby  promise  and 
agree  to  and  with  the  said  assured,  his  exec- 
utors, administrators,  and  assigns,  well  and 
truly  to  pay,  or  cause  to  be  paid,  the  said 
sum  assured,  to  the  said  Jane  Claflin  and 
her  legal  representatives  within  sixty  days 
after  due  notice  ...  of  the  death  of 
the  said  C.  F.  Claflin. 

"And  in  case  of  the  death  of  the  said  J. 
Claflin  before  the  decease  of  the  said  C.  ¥. 
Claflin,  the  amount  of  the  said  insurance 
shall  be  payable  after  her  death  to  her  chil- 
dren, for  their  use,  or  to  their  guardian,  if 
under  age,  within  sixty  days  after  due  no- 


not  living,  to  her  or  their  children,  the 
children  living  upon  the  death  of  their 
mother  during  the  life  of  the  insured  take 
a  vested  Interest  in  the  proceeds  of  tlie 
policy,  and  the  children  or  representatives 
of  a  child  who  subsequently  dies  before  the 
insured  are  entitled  to  such  child's  share 
of  the  proceeds  (Millard  v.  Bray  ton,  177 
Mass.  633,  52  L.R.A  117,  83  Am.  St.  Rep. 
294,  59  N.  £.  436;  Michigan  Mut.  L.  Ins. 
Co.  V.  Easier,  140  Mich.  233,  103  N.  W. 
596;  Connecticut  Mut.  L  Ins.  Co.  v.  Fish, 
59  N.  H.  126;  Smith  v.  iEtna  L.  Ins.  Co. 
68  N.  H.  405,  44  Atl.  531;  United  States 
Trust  Co.  V.  Mutual  Ben.  L.  Ins  Co..  115 
N.  Y.  152,  21  N.  E.  1025;  Walsh  v.  Mutual 
lu  Ins.  Co.  133  N.  Y.  408,  28  Am  St.  Rep. 
651,  31  N.  £.  228,  reversing  61  Hun,  91, 
15  N.  Y.  Supp.  697;  Fidelity  Trust  Co.  v. 
Marshall,  178  N.  Y.  488,  71  N  E.  8,  af- 
firming 93  App.  Div.  607,  87  N.  Y.  Supp. 
1134),  especially  where  the  policy  further 
provides  that  it  may  be  surrendered  to  the 
company  and  discharged  by  the  wife  if  liv- 
ing, and  after  her  death  by  the  guardian 
of  her  children  (Watt  v.  Gideon,  8  Pa.  Dist. 
R.  595). 

And  although  a  policy  is  payable  prima- 
rily to  the  wife  of  the  insured  if  living,  and 
if  not,  to  her  or  their  children,  it  has  been 
held  that  each  child  living  at  the  time  of 
the  execution  and  delivery  of  the  policy,  as 
well  as  the  wife,  took  a  vested,  tlioup^h  con- 
ditional or  contingent,  interest  therein, 
which  was  transmissible  bv  descent  or  sue- 
cession;  and  consequently  that  the  children 
or  representatives  of  one  of  such  children, 
wlft>  died  before  his  mother, — she  having 
since  died  before  the  death  of  the  insured, — 
are  entitled  to  that  portion  of  the  fund 
which  the  deceased  child  would  have  taken 
if  living.  Continental  L.  Ins  Co.  v.  Palmer, 
42  Conn.  60,  19  Am.  Rep.  530;  Voss  v.  Con- 
necticut Mut.  L.  Ins.  Co.  119  Mich.  161, 
44  L.R.A.  689,  77  N.  W  697;  Re  Thome, 
33  Pittsb.  L.  J.  N.  S.  233:  Glenn  v.  Burns, 
100  Tenn.  295,  45  S.  W.  784. 

And  in  Re  Conrad,  80  Iowa,  396.  48  Am. 
St  Rep.  396,  56  N.  W.  535,  citing  Con- 
tinental L.  Ins.  Co.  V.  Palmer,  42  Conn.  60, 
19  Am.  Rep.  530,  it  was  held  that  the  pro- 
ceeds of  a  policy  of  life  insurance  payable  I 
41  L.R,A.(N.S.) 


to  a  certain  beneflciary,  or,  if  she  be  not 
then  living,  to  her  children,  pass  by  the 
law  of  descent  upon  the  death  of  the  in- 
sured subsequent  to  that  of  the  flrst-named 
beneficiary,  to  the  children  of  an  only  child, 
who  died  before  her. 

On  the  other  hand,  it  has  been  held  that 
neither   children   nor   representatives   of   a 
child  who  has  died  before  the  beneflciary 
are  entitled  to  share  in  the  proceeds  of  a 
life  insurance   policy   payable  to  the   chil- 
dren of  the  beneficiary,  in  case  of  the  lat- 
ter's   death   prior   to  that   of  the   insured. 
Murray  v.  Macdonald,   22  Ont.   Rep.   557; 
Continental  Ins.  Co.  v.  Webb,  54  Ala   688; 
Davis  v.  New  York  L.  Ins.  Co.;  Walsh  v. 
Mutual  L.  Ins.  Co.  133  N.  Y.  408,  28  Am. 
St.   Rep    657,   31   N.   E.   228,   reversing  61 
Hun,    91,    15   N.    Y.    Supp.    697;    Lerch    v. 
Freutel,  36  Misc.  581,  73  N.  Y.  Supp.  1078. 
And  under  a  policy  payable  to  the  wife 
of  the  insured  if  living,  and  if  not  living, 
to  his  children,  "or,  if  there  be.no  such  chil- 
dren   surviving,    then    to    the    executors," 
etc.,   of  the   insured,   not  even  children   of 
th*e    insured   surviving   their   mother   after 
her  death  prior  to  that  of  the  insured  take 
a  vested  interest  during  the  life  of  the  in- 
sured,  but   only  the   children  who   survive 
the    insured   are  entitled   to  share   in  the 
proceeds  of  the  policy,  and  not  the  repre- 
sentative or  children  of  a  child  of  the  in- 
sured who  has  died  between  the  first  con- 
tingent beneficiary  and  the  insured.     Lane 
V.  DeMets,  59  Hun,  462,  13  N.  Y.  Supp  347. 
In  Ryan  v.  Rothweiler,  50  Ohio  St,  595, 
35  N.  E.  679,  also  involving  a  policy  pay- 
able to  the  wife  of  the  insured,  and  in  case 
of  her  death  during  the  lifetime  of  her  hus- 
band, to  her  children  by  him,  it  was  held 
that,  the  wife,  her  only  daughter,  and  the 
latter's  only  child  having  died  in  the  order 
mentioned,   prior  to  the   death   of  the   in- 
sured, the  administrator  of  the  estates  of 
the  daughter  and  her  child  had  no  interest 
whatever    in    the    proceeds    of    the    policy, 
which  reverted,  upon  the  death  of  the  wife 
and  daughter,  to  the  insured,  and  at  his 
death  became  a  part  of  his  estate,  the  in- 
surance policy  being  a  kind  of  trust,  and 
the   trust  fund   lapsing   into  the  estate  of 
the  person  who  created  the  trust,  when  the 
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tice  and  proof  of  the  death  of  the  aforesaid 
C.  F.  Claflin  as  aforesaid.'' 

The  date  of  the  policy  was  June  27,  1864. 
Charles  F.  Claflin,  the  insured,  lived  in  Mil- 
ford,  Massachusetts,  and  had  no  other  resi- 
dence. The  only  children  of  said  Charles  F. 
and  Jane  Claflin  were  Agnes  M.  Claflin 
(Davis),  Grace  J.  Claflin,  and  Charles  A. 
Claflin.  Agnes  M.  Claflin  (Davis)  died  in 
188&,  and  the  plaintiffs  are  her  only  chil- 
dren. Jane  Claflin,  the  wife  of  the  insured, 
died  in  1907,  and  Charles  F.  Gaflin,  the  in- 
sured, died  in  1909,  leaving  as  his  only  sur- 
viving children  Charles  A.  Claflin  and  Grace 
J.  Claflin.  The  plaintiffs  have  made  due  de- 
mand for  the  portion  of  the  proceeds  of  the 
policy  which  their  mother  would  have  taken 
if  living. 

The  questions  presented  relate  to  the  con- 
struction of  the  contract  contained  in  the 
policy.  The  first  question  is  whether  the 
contract  is  a  Massachusetts  contract  or  a 
New  York  contract.  The  evidence  in  regard 
'  to  that  matter  is  exceedingly  meager.  But 
the  application  provides  that  "under  no  cir- 
cumstances shall  the  policy  be  in  force  until 
the  actual  payment  to  and  acceptance  of  the 
premium  by  an  authorized  agent  of  the  com- 
pany." The  insured  lived  at  Milfprd  in  this 
state  and  had  no  other  residence.  The  ap- 
plication was  dated  at  Milford,  as  also  was 
the  medical  certificate  accompanying  it. 
One  Kimball  is  designated  in  the  applica- 
tion as  "agent,"  meaning,  we  infer,  agent 
of  the  defendant  company  in  this  common- 
wealth; and  from  the  letter  dated  at  Lynn 
from  him  to  the  insured,  it  could  be  fairly 
inferred  that  the  policy  had  been  received 
by  him  from  the  defendant  company  and 
sent  by  him  to  and  received  by  the  insured 
at  Milford,  and  that  the  premium  on  the 
policy  was  duly  paid  to  him  as  required  by 
the  application.  Under  those  circumstances 
we  think  that  the  contract  was  a  Massa- 
chusetts contract.  Thwing  v.  Great  West- 
ern Ins.  Co.  Ill  Mass.  93,  109;  Millard  v. 
Brayton,  177  Mass.  533,  62  L.R.A.  117,  83 


Am.  St.  Rep.  294,  59  N.  E.  436.  It  is  to 
be  noted  that  neither  the  application  nor 
the  policy  contains  any  provision  respecting 
the  law  which  is  to  govern,  or  the  place  of 
performance. 

The  remaining  question  and  the  vital  one 
is.  What  rights,  if  any,  have  these  plain- 
tiffs in  tihe  proceeds  of  the  policy?  And  the 
answer  to  that  depends  on  the  nature  of 
the  right  or  interest,  if  any,  which  their 
mother,  as  one  of  the  children  of  Charles 
and  Jane  Clafiin,  had'  in  the  policy  at  the 
time  of  her  death.  The  plaintiffs  are  not 
named  in  the  policy,  and  they  take,  if  at  all, 
through  their  mother.  It  is  to  be  observed 
at  the  outset  that,  though  the  provision 
made  by  the  insured  for  his  wife  and  chil- 
dren partakes  of  a  testamentary  nature  in 
that  it  takes  effect  after  his  death,  the  in- 
strument before  ns  for  construction  is  not 
a  will,  but  a  contract  entered  into  between 
the  insured  on  the  one  side,  and  the  insur- 
ance company,  the  defendant,  on  the  other 
side,  and  which  the  plaintiffs  are  seeking  to 
enforce  as  such.  The  rules  applicable  to  its 
construction  are  therefore  those  relating  to 
contracts,  and  not  those  relating  to  wills. 
In  the  case  of  wills,  in  the  drawing  of  which 
it  is  the  intention  of  the  testator  alone 
which  it  is  sought  to  express,  greater  liber- 
ality is  allowed  in  order  to  prevent  the  tes- 
tator's purposes  from  being  defeated.  But 
in  the  case  of  contracts  entered  into  it  may 
be  after  much  negotiation  and  after  much 
consideration  of  their  terms  by  the  parties 
interested,  and  where  the  language  used  is 
presumed  to  have  been  chosen  because  it 
aptly  and  correctly  describes  the  respective 
rights  and  liabilities  of  the  parties,  greater 
strictness  is  properly  required.  In  the  pres- 
ent case  the  defendant  company  undertook 
to  pay  to  Jane  Claflin  and  her  legal  repre- 
sentatives within  sixty  days  after  proof  of 
the  death  of  her  husband.  If  she  died  be- 
fore her  husband,  then  it  undertook  to  pay 
to  her  children  for  their  use,  or  to  their 
guardian  if  under  age.     It  did  not  under- 


beneflciary  of  the  trust  fund  died.  The 
court  said:  "The  question  is  not  governed 
so  much  by  the  principles  of  choses  in  ac- 
tion and  vested  rights,  as  by  the  principles, 
aims,  and  well-known  objects  of  life  insur- 
ance." And  further:  "While  there  may 
Iiave  been  a  vested  interest,  it  was  an  in- 
terest not  in  possession,  but  in  expectancy, 
liable  to  be  devested  by  the  death  of  the 
beneficiary  before  the  death  of  the  as- 
sure i." 

And  upon  the  authority  of  Ryan  v.  Roth- 
weiler,  supra,  the  supreme  court  of  Ohio 
aflirmed  without  report  the  case  of  Frank 
V.  Bauman,  35  Ohio  L.  J.  59,  holdino:  that 
the  administrator  of  a  child  who  died  be- 
tween the  death  of  his  mother  and  that  of 
his  father  had  no  interest  in  the  proceeds  of 
41  L.R.A.(N.a) 


a  policy  upon  the  life  of  the  father,  pay- 
able to  the  mother,  and  in  case  of  her 
death  before  the  death  of  the  insured,  to 
their  children. 

And  in  Roder's  Succession,  121  La.  691, 
46  So.  697,  15  Ann.  Cas.  626,  involving  a 
policy  payable  to  the  insured's  wife  if  liv- 
ing, and  if  not  living,  tlien  to  his  children, 
altliough  it  appears  that  some,  at  least,  of 
the  insured's  children  who  had  died  before 
him  died  after  their  mother,  the  court  said: 
"The  children  of  predeceased  mothers  (the 
deceased  daughters  of  the  late  Frank  Roder 
[the  insured] )  could  not  inherit  by  repre- 
sentation of  their  mothers,  as  the  mothers 
had  not  acquired  any  rights.  'The  children 
of  the  assured,  the  living  children  alone, 
could  take  under  the  title."         A.  C.  W. 
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take  to  pay  to  her  grandchildren  or  to  her 
children's  legal  representatives.  It  under- 
took to  pay  only  to  her  children.  Ordinari- 
ly the  word  "children"  will  not  include 
grandchildren.  It  does  not  include  them  in 
the  statutes  relating  to  descent  and  distri- 
bution in  this  state.  Bigelow  v.  Morong, 
103  Mass.  287.  If,  however,  taking  other 
provisions  of  the  policy  into  .account,  or 
taking  the  policy  as  a  whole  and  the  cir- 
cumstances under  which  it  was  issued,  it 
were  apparent  that  the  word  "children" 
was  used  in  a  sense  which  would  include 
grandchildren,  then  it  should  be  so  con- 
strued. But  we  do  not  find  anything  in 
the  policy  or  in  the  circumstances  under 
which  it  was  issued  to  warrant  us  in  giving 
it  any  other  than  its  ordinary  meaning.  So 
interpreted  it  excludes  the  plaintiffs,  and 
necessarily  leads  to  the  conclusion  that 
only  those  children  take  who  survive  their 
mother.  No  others  answer  to  the'  descrip- 
tion of  children  at  the  time  of  the  death  of 
Jane  Claflin. 

This  view  is  fortified  by  the  considera- 
tion that  if  there  are  any  children  under 
age  payment  is  to  be  made  to  their  guar- 
dian. Manifestly  this  can  apply  only  to 
children  who  survive  their  mother.  If  the 
right  of  the  children  to  share  in  the  pro- 
ceeds of  the  policy  is  contingent  on  their 
surviving  their  mother,  as  it  is  if  only  those 
who  survive  answer  to  the  description  of 
"children"  according  to  the  proper  construc- 
tion of  the  policy,  then  a  child  dying  before 
the  mother  would  have  no  interest  which 
was  transmissible  at  his  or  her  death.  It 
is  settled  that  at  her  death  the  wife  had 
no  transmissible  interest  in  the  proceeds 
of  the  policy,  since  her  right  to  the  pro- 
ceeds was  contingent  on  her  surviving  her 
husband.  Fuller  v.  Linzee,  135  Mass.  468, 
471.  And  the  same  thing  would  be  true  of 
the  children  if  their  right  to  share  in  the 
proceeds  was  contingent,  as  we  think  it  was, 
on  their  surviving  their  mother.  In  Millard 
T.  Brayton,  177  Mass.  533,  52  L.R.A.  117, 
83  Am.  St.  Rep.  294,  59  N.  E.  436,  the  con- 
tract of  insurance  was  between  the  wife 
and  the  insurance  company  for  her  benefit 
on  her  interest  in  her  husband's  life,  and 
the  interests  of  the  children  were  held  to  be 
vested,  and  as  such  to  inure  to  the  benefit 
of  their  legal  representatives.  In  Winslow 
V.  Goodwin,  7  Met.  363,  the  question  arose 
under  a  will,  and  the  court  held  that  it  was 
the  intention  of  the  testator  that  the  chil- 
dren should  take  as  of  his  death,  though 
their  interest«  were  liable  to  be  defeated  by 
the  death  of  their  father  during  the  life 
of  their  mother. 

Courts  in  other  jurisdictions  differ  as  to 
the  construction  to  be  given  to  provisions 
in  policies  of  life  ipQiirfin??  lik^  XkQ9e  which 
41  L.R.A.(N.8.) 


we  are  considering.  In  some  it  is  held  that 
the  child  of  a  deceased  child  takes  the  share 
which  his  parent  would  have  taken  if  living. 
The  leading  case  in  "favor  of  this  construc- 
tion is  Continental  L.  Ins.  Co.  v.  Palmer, 
42  Conn.  60,  19  Am.  Kep.  530.  See  also 
Re  Conrad,  89  Iowa,  396,  48  Am.  St.  Rep. 
396,  56  N.  W.  53^;  Robinson  v.  Duvall,  79 
Ky.  83,  42  Am.  Rep.  208;  Michigan  Mut.  L. 
Ins.  Co.  V.  Basler,  140  Mich.  233,  103  N.  W. 
596;  Voss  v.  Connecticut  Mut.  L.  Ins.  Co. 
119  Mich.  161,  44  L.R.A.  689,  77  N.  W.  697; 
Glenn  v.  Bums,  100  Tenn.  295,  45  S.  W.  784. 
These  cases  go  upon  the  ground  that  the 
policy  is  to  be  regarded  as  a  testamentary 
disposition  in  favor  of  his  wife  and  chil- 
dren by  the  party  whose  life  is  insured, 
and  should  be  construed  accordingly.  The 
other  view  is  that  the  policy  is  to  be  re- 
garded as  a  contract  between  the  parties  to 
it,  and  that  in  construing  it  the  language 
used  is  to  be  given  its  ordinary  meaning 
unless  it  is  apparent  that  it  was  used  in  a 
different  sense,  and  that  so  construed  the 
word  "children"  does  not  include  grandchil- 
dren. This  is  the  view  adopted  in  United 
States  Trust  Co.  v.  Mutual  Ben.  L.  Ins.  Co. 
115  N.  Y.  152,  21  N.  E.  1025;  Walsh  v.  Mu- 
tual L.  Ins.  Co.  133  N.  Y.  408,  28  Am.  St, 
Rep.  651,  31  N.  E.  228;  Bradshaw  v.  Mutual 
h,  Ins.  Co.  187  N.  Y.  347,  80  N.  E.  203,  10 
Ann.  Cas.  266;  Roder's  Succession,  121  La. 
692,  46  So.  697,  15  Ann.  Cas.  526;  and  Win- 
8or  V.  Odd  Fellows*  Beneficial  Asso.  13  R.  I. 
149.  This  view  is  said  in  a  note  to  Roder's 
Succession,  15  Ann.  Cas.  526,  531,  to  be  in 
accordance  with  the  weight  of  authority, 
and  we  think  ttiat  it  is  the  sounder  view. 

The  result  is  that  we  think  that,  accord- 
ing te  the  report,  judgment  should. be  en- 
tered for  the  defendant  in  each  case. 

So  ordered. 


MARYLAND  COURT  OF  APPEALS. 

'  •  WILLIAM  F.  DOWNS,  Appt., 

V. 

MAYOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE. 

(Ill  Md   674,  76  Atl.  861.) 

Courts-— Jurisdiction  to  compel  restora- 
tion of  stolen  property. 

1.  Jurisdiction  to  compel  restoration  of 
stolen  property  is  not  conferred  exclusively 

Note,  —  Civil  action  ugainst  thief  to  re- 
'  cover  stolen  property  or  its  valtie. 

As  to  when  the  statute  of  limitations 
commences  to  run  against  action  to  recover 
stolen  property,  see  note  to  Lightfoot  v. 
Davis,  29  L.R.A.  (N.S.)   120. 

Cases  passing  upon  the  right  to  restitu- 
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on  the  criminal  courts  so  as  to  prevent  a 
civil  court  from  entertaining  an  action  to 
recover  its  value,  by  a  statute  providing 
that  every  person  convicted  of  larceny  shall 
restore  the  thine  taken  or  shall  pay  the 
full  value  thereof,  and  shall  be  punished  in 
a  specified  manner. 

Action  —  to  compel  restoration  of  stolen 
property. 

2.  A  civil  action  to  compel  one  accused 
of  larceny  to  restore  the  value  of  the  thing 
taken  may  be  instituted  against*  him  after 
the  institution  of  a  criminal  proceeding, 
which  may  be  aided  by  attachment  if 
grounds  therefor  exist. 

Attachment  »  to  compel  restoration  of 
stolen  property. 

3.  One  who  obtains  another's  property  by 
larceny  is  his  debtor,  within  the  meaning 
of  a  statute  giving  one  to  whom  another  is 


indebted  a  right  to  attachment  if  he  is 
attempting  to  conceal  or  dispose  of  his 
property  with  intent  to  defraud  his  credit- 
ors, and  the  debt  was  fraudulently  con- 
tracted. 

(January  12,  1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Baltimore 
City  overruling  a  motion  to  quash  an  at- 
tachment on  original  process.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  C.  Weeks  and  Harry 
B.  Wolf,  for  appellant: 

Larceny  is  neither  a  debt,  ex  contractUf 
nor  a  tort,  ex  delicto,  to  be  remedied  by  a 
civil  action  between  the  parties,  but  is  a 
public  wrong. 


tion  in  criminal  proceedings  are,  of  course, 
excluded  as  not  within  the  scope  of  this 
note.  Likewise  cases  passing  upon  the 
right  of  the  owner  to  retake  the  goods  or 
to  compromise  with  the  thief  have  been  ex- 
cluded 

With  the  exception  of  a  few  early  Eng- 
lish cases,  now  obsolete,  the  authorities  are 
^agreed  that  the  owner  may  recover  his  prop- 
*erty  from  the  thief,  since  the  thief  acquires 
no  title  as  against  the  true  owner,  though 
there  is  still  some  difference  of  opinion  as 
to  whether  a  criminal  prosecution  must 
precede  the  civil  remedy. 

Rule  that  civil  action  is  suspended  until 
after  termination  of  criminal  prosecu- 
tion. 

The  English  rule,  which  has  been  adopted 
in  some  jurisdictions  in  tHis  country,  de- 
^  nies  the  right  to  maintain  a  civil  action  for 
'  the  loss  of  property  by  theft,  until  th^  own- 
er has  discharged  his  duty  to  the  state  by 
bringing  the  offender  to  justice  on  the 
criminal  side  of  the  court.  The  civil  remedy 
is  thus  suspended  until  after  the  termina- 
tion of  the  criminal  prosecution  against  the 
offender.  Wells  v.  Abrahams,  L.  R.  7  Q.  B. 
554,  41  L.  J.  Q.  B.  N.  S.  306,  26  L.  T.  N.  S. 
433,  20  Week.  Rep.  659;  Ex  parte  Ball.  40 
L.  T.  N.  S.  141,  48  L.  J.  .Bankr.  N.  S.*57, 
L.  R.  10  Ch.  Div.  667,  27  Week.  Rep.  563, 
14  Cox,  C.  C.  237;  Martin  v.  Martin,  25 
Ala.  201;  Hutchinson  v.  Merchants'  &  M. 
Bank,  41  Pa.  42,  80  Am.  Dec.  596. 

This  was  formerly  the  rule  in  Maine 
(Foster  v.  Tucker,  3  Me.  458,  14  Am.  Dec. 
243;  Boody  v.  Keating,  4  Me.  164;  Crowell 
V.  Merrick,  19  Me.  392;  Belknap  v.  Milli- 
ken,  23  Me.  381),  but  the  rule  in  that  state 
has  been  abolished  by  statute  (see  Howe  v. 
Clancey,  53  Me.  130;  Carleton  v.  Lewis,  67 
Me.  76) 

The  public  offense  was  deemed  to  be  of 
so  much  greater  consequence  than  the  pri- 
vate injury  that  tlie  civil  action  was  put 
aside  until  the  demands  of  public  justice 
had  been  satisfied.  Some  courts  have  said, 
but  with  obvious  inaccuracy,  that  tbe  pri- 
vate tort  is  merged  in  the  felony, 
41  L.R.A.(N.S.) 


Lord  Hale,  in  Pleas  of  the  Crown,  vol.  1, 
p.  546^  says:  "If  a  man  feloniously  steal 
goods,  and  before  prosecution  by  indictment 
the  party  robbed  brings  trover,  it  lies  not, 
for  so  felonies  should  be  healed." 

Another  reason  has  been  given  for  the 
rule,  that  it  was  to  stimulate  public  prose- 
cutions for  crime  rather  than  to  allow  the 
injured  person  to  secure  payment  for  his 
private  injury,  leaving  the  criminal  to  prey 
upon  others. 

In  refusing  to  depart  from  this  ancient 
rule,  the  court  in  Martin  v.  Martin,  25  Ala. 
201,  said:  "In  cases  of  larceny  no  one  is 
better  calculated  to  become  the  prosecutor 
than  the  party  whose  goods  have  been* 
feloniously  taken  and  carried  away.  He 
is  presumed  to  be  more  cognizant  of  the 
facts  than  anyone  else,  and  is  thepefore  bet- 
ter prepared  to  conduct  the  prosecution  to 
a  successful  termination.  It  is  the  duty  of 
every  good  citizen,  in  consideration  of  the 
protection  which  he  himself  receives  by  the 
strong  arm  of  the  law,  to  see  that  offenders 
do  not  go  unpunished,  and  to  prosecute 
them  for  violations  of  the  Criminal  Code; 
and  we  see  no  reason  why  the  law  may  not, 
in  cases  of  this  character,  superadd  the 
strong  motive  of  self-interest,  as  an  addi- 
tional inducement  to  such  prosecutions. 
Aside  from  such  inducement,  the  tempta- 
tion to  compound  felonies,  or,  at  least,  to 
let  offenders  pass  unpunished,  would  be  so 
great  as,  in  many  cases,  to  suppress  prose- 
cutions. To  withhold  such  temptation,  and 
as  a  stimulus  to  prosecute  the  offender, 
were  among  the  reasons  which  lie  at  the 
foundation  of  the  rule  as  it  obtained  at  the 
common  law, — reasons  which  operate  as 
strongly  now  as  they^did  upon  our  common- 
law  ancestors;  and  although  other  reasons 
founded  upon  the  forfeiture  of  the  felon's 
goods  to  the  Crown  were  then  superadded., 
which  do  not  now  obtain  with  us,  yet  the 
rule,  although  it  works  in  many  cases  an 
apparent  hardship,  is  not  without  consid- 
erations of  sound  public  policy  to  sustain 
it." 

In  Boody  v.  Keating,  4  Me.  164,  a  non- 
suit was  entered  in  an  action  of  trover  be- 
ci^use  it  was  begun  before  conviction   and 
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Worth  ington  v.  State,  68  Md.  409,  42  Am. 
Rep.  338;  Canton  Nat.  Bank  v.  American 
Bonding  &  Trust  Co.  Ill  Md.  41,  73  Atl. 
684,  18  Ann.  Cas.  820. 

Attachment  is  a  special  statutory  remedy 
in  contravention  of  the  common  law,  and  is 
available  only  in  such  cases  as  are  express- 
ly provided  by  statute. 

I  juge  &  McC.  Attachm.  p.  2,  note  1, 

To  authorize  an  attachment,  the  parties 
must  occupy  the  relation  of  debtor  and 
creditor. 

Hough  V.  Kugler,  36  Md.  194. 

Mr.  Joseph  P.  Merryman  also  for  ap- 
pellant. 

Messrs.  Edgar  Allan  Poe  and  Sylvan 
Hayes  Ijauchheimer,  for  appellees : 

Where  -an  action  against  a  thief  to  re- 


cover judgment  for  stolen  money  is  brought, 
as  and  for  money  received  upon  an  implied 
promise,  the  tort  is  thereby  waived,  and 
the  action  will  be  regarded  as  one  ex  con- 
tractu, in  which  an  attachment  against  the 
property  of  the  defendant  will  lie. 

Gould  V.  Baker,  12  Tex.  Civ.  App.  671, 
35  S.  W.  708 ;  Farmers'  Nat:  Bank  v.  Fonda, 
65  Mich.  535,  32  N.  W.  664;  Lipscomb  v. 
Citizens'  Bank,  66  Kan.  243,  71  Pac.  683; 
Garrott  v.  Jaffray,  10  Bush,  419;  Pennsyl- 
vania R.  Co.  V.  Peoples,  31  Ohio  St.  543; 
Nevada  Co.  v,  Farnsworth,  89  Fed.  164; 
Penn  v.  Flack,  3  Gill  &  J.  374;  1  Poe,  PI. 
§§  117,  121;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  60,  35  L. 
ed.  68,  11  Sup.  Ct.  Rep.  478;  Money  weight 


sentence,  although  the  offender  had  been 
convicted  and  sentenced  before  the  trial  of 
the  case. 

And  the  rule  was  invoked  by  the  appel- 
late court  of  its  own  motion  in  Belknap  v. 
Milllken,  23  Me.  381,  wlierein  the  court 
said:  "It  is  not  easy  to  perceive  how  it 
could  have  happened  that  this  cause,  whicli 
is  an  action  of  trover,  should  have  been  suf- 
fered to  proceed  to  a  verdict  in  the  district 
court,  and  to  an  argument  in  this  court 
upon  exceptions  taken  in  that  court,  with- 
out the  slightest  reference  to  the  well- 
known  principle  that  it  is  against  the  policy 
of  the  law  to  suffer  a  civil  action  to  pro- 
ceed when  it  is  attempted  to  be  supported 
upon  the  ground  that  the  plaintiff  had  been 
deprived  of  his  property  by  means  of  a 
felonious  taking,  without  proof  at  the  same 
time  of  any  conviction  or  acquittal  of  the 
felon  The  bill  of  exceptions  sets  forth 
that  the  plaintiff  alleged  that  one  Patrick 
Kelley  feloniously  stole  the  property  in 
question  from  the  plaintiff,  and  sold  it  to 
the  defendant.  If  so,  the  cause  of  action 
was  so  far  merged  in  the  felony  that  it  can- 
not be  maintained  until  after  due  proceed- 
ing- had  criminaliter  against  the  felon, 
which  shall  have  resulted  in  his  conviction 
or  acquittal.  This  point  was  fully  consid- 
ered, and  so  ruled,  in  the  case  of  Boody  v. 
Keating,  supra." 

In  W'ells  V.  Abrahams,  supra,  the  court 
denied  a  motion  for  a  new  trial  after  ver- 
dict for  the  plaintiff  in  an  action  for  trover 
and  trespass,  made  upon  the  ground  (1) 
that  the  evidence  tended  to  prove  a  felony; 
and  (2)  that  subsequent  to.  the  trial  a 
criminal  prosecution  was  instituted  and 
was  then  pending.  It  was  said  that  the 
trial  judge  had  no  jurisdiction  to  entertain 
the  question  whether  a  felony  had  been  com- 
mitted; but  that  he  could  try  only  the 
issues  raised  upon  the  record,  which  were 
the  one  denying  the  property  in  the  plain- 
tifr, 'the  other  denying  the  conversion  by 
the  defendant.  Cockbum,  Ch.  J.,  after 
pointing  out  the  difficulty  and  objections 
to  the  enforcement  of  the  rule  of  law  sus- 
pending the  civil  action  until  after  the  ter- 
mination of  a  criminal  prosecution,  said 
41  L.R.A.(N.S.)  17 


that  it  was  unnecessary  then  to  consider 
in  what  way  the  rule  of  law  might  be  en- 
forced. 

A  delay  of  ten  days  after  discovery  on 
the  part  of  an  employer  to  institute  crimi- 
nal proceedings  against  his  clerk  for  em- 
bezzlement, whereby  the  latter  was  enabled 
to  go  beyond  the  jurisdiction  and  was 
never  prosecuted,  is  a  bar  to  the  em- 
ployer's right  to  prove  the  amount  of  the 
default  in  bankruptcy  proceedings  insti- 
tuted against  the  clerk  in  his  absence,  but 
as  the  obligation  of  prosecuting  the  felon 
is  a  personal  one,  it  does  not  extend  to  a 
trustee  for  the  benefit  of  the  employer's 
creditors,  who  represents  the  creditors,  and 
not  the  employer,  so  that  proof  of  the 
amount  by  the  trustee  is  competent.  Ex 
parte  Ball,  40  L.  T.  N.  S.  141,  48  L.  J. 
Bankr.  N.  S.  57,  L.  R.  10  Ch.  Div.  667,  27 
Week.  Rep.  563,  14  Cox,  C.  C.  237. 

The  rule  which  prevents  an  injured  per- 
son from  obtaining  civil  redress  for  crimi- 
nal offense,  where  he  has  failed  in  his  duty 
in  instituting  criminal  prosecution  against 
the  felon,  does  not  apply  where  prosecution 
has  become  impossible  by  reason  of  the 
felon's  escape  from  the  jurisdiction  before 
he  could  have  been  prosecuted  by  the  exer- 
cise of  reasonable  diligence.     Ibid. 

Likewise,  the  rule  has  no  application  to 
cases  in  which  the  prosecution  is  impossible 
by  reason  of  the  death  of  the  offender     Ibid. 

And  it  has  been  held  that  a  third  person 
who  has  purchased  stolen  property  and  sub- 
sequently surrendered  it  to  the  rightful 
owner  may  maintain  an  action  against  the 
thief  to  recover  the  purchase  money,  thougli 
the  thief  had  not  been  tried  for  the  felony. 
Barton  v.  Faherty,  3  G.  Greene,  327,  54 
Am.  Dec.  603. 

Recognizing  the  rule  which  suspended  the 
civil  action  until  after  the  termination  of 
the  criminal  proceedings,  it  was  accord- 
ingly held  in  Hutchinson  v.  Merchants'  &  M. 
Bank,  41  Pa,  42,  80  Am.  Dec.  596,  that  the 
statute  of  limitations  does  not  begin  to  run 
against  the  civil  action  until  the  termina- 
tion of  the  criminal  prosecution.  To  tlie 
same  effect  is  the  statement  of  Bramwell.. 
Ti.  J.,  in  Ex  parte  Ball,  supra. 


258 


MARYLAND  COURT  OF  APPEALS. 


Jan., 


Scale  Co.  v.  McCormick,  109  Md.  170,  72 
Atl.  537;  Cooley,  Torts,  1st  ed.  91,  93. 

An  action  of  assumpsit  lies  for  money 
stolen. 

Moneyweight  Scale  Co.  v.  McCormick,  109 
Md.  170,  72  Atl.  537;  Gould  v.  Baker,  12 
Tex.  Civ.  App.  669,  35  S.  W.  708;  Penn- 
sylvania R.  Co.  V.  Peoples,  31  Ohio  St.  543; 
Beardslee  v.  Horton,  3  Mich.  560;  Spencer 
V.  Towles,  18  Mich.  9;  Elwell  v.  Martin,  32 
Vt.  220. 

Wherever  an  action  of  assumpsit  will  lie, 
attachment  will  properly  lie. 

Crane  v.  Lewis,  4  La.  Ann.  320;  Penn- 
sylvania R.  Co.  V.  Peoples,  31  Ohio  St. 
542;  S.  C.  V.  Peat  Fuel  Co.  v.  Tuck,  53  Cal. 
306;  Elwell  v.  Martin,  32  Vt.  223;  Nevada 
Co.  V.  Famsworth,  89  Fed.   165;   Foote  v. 


Ffoulke,  55  App.  Div.  618,  67  N.  Y.  Supp. 
368;  Grevell  v.  VVhiteman,  32  Misc.  279, 
65  N.  Y.  Supp.  975;  Hanley  v.  Combs,  48 
Or.  409,  87  Pac.  143;  Morgan's  L.  &  T.  R. 
&  S.  S.  Co.  V.  Stewart,  119  La.  392,  44  So. 
143;  Hitson  v.  Hurt,  45  Tex.  Civ.  App.  360, 
101  S.  W.  293;  Garrott  v.  Jaffray,  10 
Bush,  418;  United  States  v.  Graff,  67  Barb. 
304;  Meyer  v.  Brooks,  29  Or.  203,  54  Am. 
St.  Rep.  790,  44  Pac.  281;  Barth  v.  Graf, 
101  Wis.  27,  76  N.  W.  1100;  Boston  &  W.  R. 
Corp.  V.  Dana,  1  Gray,  83 ;  Howe  v.  Clancey, 
63  Me.  130;  Shaw  v.  Coffin,  58  Me.  254,  4  Am. 
Rep.  290;  May  v.  Gesellschaft,  211  111.  310, 
71  N.  E.  1001;  Martin  v.  Gunnison,  27  Ohio 
C.  C.  113;  Cohen  v.  Lasky,  102  Ga.  846, 
30  S.  E.  531;  Judge  v.  Curtis,  72  Ark.  132, 
78  S.  W.  746;    Kneeland,  Attachm.   §  85; 


The  enforcement  of  the  rule  suspending 
the  civil  remedy  until  after  the  criminal 
prosecution  of  the  offender  does  not  de- 
prive the  injured  person  of  his  property 
without  due  process  of  law,  in  violation  of 
the  Constitution,  since  such  was  the  course 
of  the  law  when  the  Constitution  was 
formed.    Martin  v.  Martin,  25  Ala.  201. 

Nor  does  its  enforcement  offend  against 
the  constitutional  provision  which  declares 
that  "all  courts  shall  be  open,  and  every 
person,  for  an  injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have 
remedy  by  due  course  of  law;  and  right  and 
justice  administered  without  sale,  denial, 
or  delay."    Ibid. 

Rule  that  civil  action  may  be  maintained 
before  the  commencement  or  the  termina- 
tion of  criminal  prosecution. 

On  the  other  hand,  it  has  been  held  that 
the  injured  person  may  maintain  a  civil 
action  against  the  thief  before  the  criminal 
prosecution  has  been  determined.  Short  v. 
Barker,  22  Ind.  148;  Downs  v.  Baltimobe; 
Pettingill  v.  Redeout,  6  N.  H.  454,  25  Am. 
Dec.  473;  Gould  v.  Baker,  12  Tex.  Civ. 
App.  669,  35  S.  W.  708  (where  it  was  said 
that  the  English  doctrine  was  never  recog- 
nized in  that  jurisdiction). 

Probably  the  courts  in  tliese  cases  did  not 
mean  to  intimate  that  the  institution  of  a 
criminal  proceeding  was  necessary;  and  it 
has  been  held  that  it  is  not  necessary  that 
there  should  be  a  criminal  prosecution  at 
all.  Quimby  v.  Blackey,  63  N.  H  77; 
Howk  V.  Minnick,  19  Ohio  St.  462,  2  Am. 
Rep.  413;  Barton  v.  Faherty,  supra 
{obiter) ;  Boston  &  W.  R.  Corp.  v.  Dana, 
1  Gray,  83;   Carleton  v.  Lewis,  67  Me.  70 

In  Boston  &  W.  B.  Corp.  v.  Dana,  1  Gray, 
83,  the  court,  after  considering  tlie  source 
and  history  of  the  English  doctrine  which 
suspended  the  civil  remedies  in  favor  of  the 
injured  party  until  after  the  criminal  prose- 
cution of  the  offender,  pointed  out  that  tlie 
principal  reason  urged,  viz.^  that  in  this 
way  a  strong  incentive  is  furnished  to  the 
individual  to  discharge  a  public  duty  by 
bringing  his  private  interest  in  aid  of  its 
41.  L.R.A.(N.S.) 


performance,  which  might  be  wholly  lost, 
if  he  were  allowed  to  pursue  his  remedy  be- 
fore the  prosecution  and  termination  of  a 
criminal  proceeding,  did  not  apply  with 
equal  force  in  this  country,  where  the  mode 
of  prosecuting  criminal  offenses  is  very  dif- 
ferent, as  in  England  it  is  the  special  duty 
of  everyone  against  whose  person  or  prop- 
erty a  crime  has  been  committed,  to  trace 
out  the  offender  and  prosecute  him  to  con- 
viction, the  whole  system  of  the  adminis- 
tration of  criminal  justice  being  made  to 
depend  very  much  upon  the  vigilance  and 
efforts  of  private  individuals,  there  being 
no  public  officer  appointed  by  law  in  each 
county,  as  in  this  country,  to  act  in  behalf 
of  the  government  in  such  cases,  and  take 
charge  of  the  prosecution,  trial,  and  con- 
viction of  offenders  against  the  laws,  and 
continued:  "On  the  other  hand,  in  the 
absence  of  any  reasons  founded  on  public 
policy  requiring  the  recognition  of  the  rule, 
the  expediency  of  its  adoption  may  well  be 
doubted.  If  a  party  is  compelled  to  await 
the  determination  of  a  criminal  prosecution 
before  he  is  permitted  to  seek  his  private 
redress,  he  certainly  has  a  strong  motive 
to  stifle  the  prosecution  and  compound*  with 
the  felon.  Nor  .can  it  contribute  to  the 
purity  of  the  administration  of  justice,  or 
tend  to  promote  private  morality,  to  suffer 
a  party  to  set  up  and  maintain  in  a  court 
of  law  a  defense  founded  solely  upon  his 
own  criminal  act.  The  right  of  every  citi- 
zen, under  our  Constitution,  to  obtain  jus- 
tice promptly  and  without  delay^  requires 
that  no  one  should  be  delayed  in  obtaining 
a  remedy  for  a  private  injury,  except  in  a 
case  of  the  plainest  public  necessity.  There 
being  no  such  necessity  calling  for  the  adop- 
tion of  the  rule  under  consideration,  we  are 
of  opinion  that  it  ought  not  to  he  ingrafted 
into  our  jurisprudence." 

And  in  Allison  v.  Farmers*  Bank,  6  Rand 
(Va.)  226,  which  was  an  action  against  the 
sureties  of  the  thief  upon  a  bond  condi- 
tioned for  faithful  performance  of  his  duties 
as  accountant  in  the  bank,  and  in  which 
the  court  held  the  felony  of  the  principal 
not  to  suspend  the  civil  action  on  his  bond 
until    he   had   been   prosecuted   criminally, 
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Drake,  Attacbm.  §  22;  Wade,  Attachm. 
§§  12,  22. 

The  doctrine  of  the  English  law,  that  for 
goods  feloniously  taken,  no  action  lies 
against  the  felon  before  the  institution  of 
criminal  proceedings  against  him,  is  not 
in  force  in  this  country. 

Boston  &  W.  R.  Corp.  v.  Pana,  1  Gray, 
83;  Pettingill  ▼.  Rideout,  6  N.  H.  454,  25 
Am.  Dec.  473;  Cross  v.  Guthery,  2  Root, 
90,  1  Am.  Dec.  61;  Piscataqua  Bank  v. 
Turnley,  1  Miles  (Pa.)  312;  Foster  v.  Com. 
8  Watts  &  S.  77;  Hepbu^-n's  Case,  3  Bland, 
Ch.  114;  Allison  v.  Farmers'  Bank,  6  Rand. 
(Va.)  223;  Story  v.  Hammond,  4  Ohio,  376; 
Ballew  ▼.  Alexander,  6  Humph.  433;  Blas- 
singame  v.  Glaves,  6  B.  Mon.  38;   Cooley, 


Torts,  86,  87 ;  Gould  v.  Baker,  12  Tex.  Civ. 
App.  670,  35  S.  W.  708. 

Since  the  common-law  doctrine  of  the 
suspension  of  civil  remedy  in  case  of  felony 
has  not  been  recognized,  civil  and  criminal 
prosecutions  may  go  on  pari  passu,  or,  if 
the  latter  is  not  commenced  at  all,  the  fail- 
ure to  seek  public  justice  is  no  bar  to  the 
private  remedy. 

Cooley,  Torts,  3d  ed.  152,  153;  Plummer 
V.  Webb,  1  Ware,  69,  Fed.  Cas.  No.  11,234; 
Pettingill  v.  Rideout,  6  N.  H.  454,  25  Am. 
Dec.  473;  Boardman  v.  Gore,  15  Mass.  331; 
Hyatt  V.  Adams,  16  Mich.  180;  Allison  v. 
Farmers'  Bank,  6  Rand.  (Va.)  204;  Ballew 
V.  Alexander,  6  Humph.  433;  Foster  v.  Com. 
8  Watts  &  S.  77;  Blassingame  v.  Glaves,  6 
B.  Mon.  38 ;  Williams  v.  Dickenson,  28  Fla. 


the  court  said:  ''And  I  am  persuaded  that 
the  object  of  promoting  the  prosecution  of 
crimes  would  be  more  promoted  by  allowing 
the  injured -individual  to  prosecute  civil  ac- 
tion uninterruptedly,  and  thus  expose  all 
the  circumstances  of  the  transaction  to  the 
officers  of  the  law,  who  are  bound  «p  officio 
to  prosecute  for  the  public,  than  by  holding 
out  strong  inducement  to  both  parties  to 
compound  the  felony,  by  throwing  impedi- 
ments in  the  way  of  the 'civil-  remedy." 

Statutory  rule. 

Under  a  statute  giving  persons  who  suffer 
injury  to  their  person,  reputation,  or  es- 
tate by  the  commission  of  a  crime,  a  right 
of  action  against  the  offender  to  recover 
damages  for  such  injury,  and  providing 
that  the  action  shall  not  be  commenced  un- 
til after  complaint  for  a  criminal  prosecu- 
tion has  been  made,  a  failure  to  allege  the 
making  of  such  complaint  before  the  com- 
mencement of  the  civil  action  may  be  taken 
advantage  of  by  demurrer  to  the  declara- 
tion (Baker  v.  Slater  Mill  &  Power  Co.  14 
R.  I.  531);  or  by  directing  a  verdict  for 
defendant  (Crowley  v.  Burke,  20  R.  I.  793, 
38  Atl.  896;  Brady  v.  Messier,  27  R  I.  373, 
62  Atl.  511).  To  the  same  effect  is  Mc- 
Neal  V.  Macomber,  25  R.  I.  475,  56  Atl.  683, 
holding,  however,  in  an  action  of  trover, 
that  the  facts  proved  did  not  amount  to 
larceny,  and  that  therefore  a  nonsuit  was 
improperly  granted. 

For  the  injured  person  to  recover  dam- 
ages under  this  statute  it  is  necessary  for 
him  to  allege  and  pr9ve  that  complaint  has 
been  made  to  some  proper  magistrate  for 
such  crime  or  offense,  and  that  process  has 
been  issued  thereon  against  the  offender  be- 
fore the  commencement  of  the  action;  but 
it  is  not  necessary  to  wait  until  criminal 
process  has  been  served  upon  the  offender 
before  bringing  civil  suit.  Williams  v. 
Smith,  28  R.  I.  531,  68  Atl.  306 

Accord ingfly,  it  was  held  in  Rovce  v. 
Cakes.  20  R.'l.  262,  38  Atl.  371,  in  an  ac- 
tion to  recover  the  possession  of  personal 
property,  that  a  count  in  the  declaration 
setting  forth  facts  which  constitute  larceny 
41  T,.R,A(N.S.) 


is  demurrable,  unless  it  also  alleges  that  a 
complaint  had  previously  been  made  before 
the  proper  officer  for  the  institution  of  a 
criminal  prosecution. 

In  Struthers  v.  Peckham,  22  R.  I.  8,  45 
Atl.  742,  it  was  held  that  the  appellate 
court  will,  on  its  own  motion,  apply  the 
rule  of  the  statute  denying  a  right  of  ac- 
tion for  injury  resulting  frqm  the  commis- 
sion of  a  crime  until  after  criminal  pro- 
ceedings had  been  instituted,  where,  upon 
the  facts  proved,  the  defendant  was  guilty 
of  larceny  at  common  law  or  embezzlement 
under  the  statute,  which  was  a  felony  at 
common  law,  as  the  statute  was  enacted  in 
the  interest  of  public  policy,  and  not  for 
the  benefit  of  the  defendant,  so  that. defend- 
ant could  not  waive  the  exemption  of  the 
statute  by  failure  to  bring  it  to  the  atten- 
tion of  the  trial  court,  or  before  the  ap- 
pellate court  upon  the  record  of  exceptions. 

And  in  Williams  v.  Smith,  28  R.  I.  125, 
66  Atl.  63,  subsequent  appeal  in  29  R.  I. 
562,  72  Atl.  1093,  it  was  held  in  an  action 
of  assumpsit  that,  as  there  was  no  ground 
on  which  the  jury  could  have  found  for  the 
plaintiff  upon  the  evidence  in  the  case,  ex- 
cept that  the  defendant  embezzled  the  money 
of  the  plaintiff,  and  as  no  criminal  com- 
plaint preceded  the  bringing  of  the  civil 
action,  and  as  suit  may  be  brought  again 
after  criminal  complaint  is  made,  the  case 
must  be  remanded  with  direction  to  enter 
judgment  for  the  defendant  as  of  nonsuit. 

Under  a  statute  providing  that  one  con- 
victed of  larceny  shall  be  liable  to  the 
owner  of  the  money  or  articles  taken  for 
twice  the  value  thereof,  unless  the  same  be 
restored,  and  for  the  value  thereof  in  case 
of  restoration,  a  sentence  of  the  court  on  de- 
fendant's plea  of  nolo  contendere  to  an  in- 
dictment for  larceny  is  a  conviction  of  the 
defendant,  within  the  contemplation  of  the 
statute.  Barker  v.  Almy,  20  R.  I.  367,  39 
Atl.  185. 

But  the  action  of  the  court  in  placing  the 
defendant  under  the  control  of  the  proba- 
tion officer  after  the  entry  of  a  plea  of 
nolo  contendere  to  an  indictment  for  larceny 
does  nut  amount  to  a  sentence  and  judg- 
ment upon  the  plea,  and  therefore  is  not  s^ 
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90,  9  So.  847;  Powell  v.  Augusta  &  S.  R. 
Co.  77  Ga.  192,  3  S.  E.  767;  Parker  v. 
Lanier,  82  6a.  216,  8  S.  E.  07. 

Pearce,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  of  the 
superior  court  of  Baltimore  city  overruling 
a  motion  to  quasli  an  attachment  on  origi- 
nal process,  instituted  by  the  mayor  and 
city  council  of  Baltimore  against  William 
F.  Downs.  The  affidavit  alleges  that  said 
William  F.  Downs  is  bona  fide  indebted  unto 
the  said  mayor  and  city  council  in  the  sum 
of  $24,680,  over  and  above  all  discounts, 
and  that  the  said  mayor  and  city  council 
have  good  reason  to  believe:  (1)  That  said 
Downs  has  assigned,  disposed  of,  or  con- 
cealed, or  is  about  to  assign,  dispose  of,  or 
conceal,  his  property,  or  some  portion  there- 
of, with  intent  to  defraud  his  creditors. 
(2)  That  the  said  William  F.  Downs  fraud- 
ulently contracted  the  debt  or  incurred  the 
obligation  aforesaid. 


The  account  filed  with   said  affidavit   is 
as  follows: 

Baltimore,  Md.,  April  3,  1909. 
William  F.  Downs  is  indebted  unto  the 
mayor  and  city  council  of  Baltimore  in  the 
sum  of  $24,680  for  money  stolen  by  the 
said  William  F.  Downs  from  the  said  mayor 
and  city  council  of  Baltimore,  while  the 
said  William  F.  Downs  was  a  clerk  in  the 
office  of  the  register  of  the  mayor  and  city 
council  of  Baltimore,  and  acting  as  sucli 
in  said  office,  and  in  the  employment  of  the 
said  mayor  and  city  council  of  Baltimore, 
as  such,  which  said  $24,680  at  the  time  of 
such  theft  as  aforesaid  by  the  said  Wil- 
liam F.  Downs  was  the  property  of  the  said 
mayor  and  city  council  of  Baltimore,  and 
which  said  property  and  money  so  stolen 
by  the  said  William  F.  Downs  as  alleged, 
the  said  William  F.  Downs  has  taken  away 
and  appropriated  to  his  own  use;  said  sums 
of  money  having  been  stolen  on  the  dates 
opposite  the  amounts  as  follows: 


conviction,  within  the  meaning  of  the  stat- 
ute rendering  persons  convicted  of  larceny 
liable  for  douole  value  of  the  property;  es- 
pecially where  the  statute  provides  that 
the  probation  officer  shall  have  and  exercise 
the  same  rights  and  power  in  relation  to 
such  offender  as  are  possessed  by  a  surety 
on  a  recognizance,  and  the  action  can  be 
taken  only  in  cases  where  the  offender  can 
lawfully  be  admitted  to  bail,  since  the  ac- 
tion is  in  effect  only  a  taking  of  bail. 
Doughty  V.  De  Amoreel,  22  R.  I.  158,  46 
Atl.  838. 

Form  of  remedy. 

In  Foster  v.  Tucker,  3  Me.  458,  14  Am. 
Dec.  243,  it  was  held  that  an  action  of 
assumpsit  cannot  be  maintained  against  the 
thief,  upon  the  theory  that  the  law  will  not 
imply  a  promise  to  pay  for  the  goods  in 
such  a  case  where  the  circumstances  of  the 
transaction  altogether  exclude  and  nega- 
tive such  implication;  though  an  action 
of  trover  may  be  maintained.  The  court 
^said:  "As  the  injury  itself  is  founded  in 
wrong,  the  remedy  to  be  pursued  must  be 
one  who  is  applicable  to  this  class  of  in- 
juries." 

In  Howe  v,  Clancey,  53  Me.  130,  where 
plaintiff  charf^ed  that  defendant  "took  from 
her  and  carried  away  and  converted  to  his 
own  use  $630  in  gold  coin  which  she  had 
in  a  tin  box  buried  in  the  earth,  in  the 
cellar  of  her  dwelling  house,"  the  court 
said:  "When  specific  articles  have  been 
stolen,  and  have  not  been  converted  into 
money,  it  may  be  that  the  remedy  is  by  an 
action  of  trespass  or  case,  instead  of  by  an 
action  of  assumpsit.  Foster  v.  Tucker,  su- 
pra. But  if  the  stolen  property  was  money, 
or  has  been  converted  into  money,  an  ac- 
tion of  assumpsit  for  money  had  and  re- 
ceived is  maintainable,  according  to  the  ee- 
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tablished  doctrine  that  when  one  man  has 
money  in  his  hands  that  in  equity  and  good 
conscience  belongs  to  another,  it  may  be 
recovered  in  this  form  of  action.  The 
plaintiff  may  waive  the  tort  in  this  case,  as 
well  as  in  any  other  case  of  wrongful  tak- 
ing." 

To  the  same  effect  are  Maloney  v.  Barr, 
27  W.  Va.  381  (holding  assumpsit  main- 
tainable against  a  clerk  for  money  embez- 
zled) ;  Buchanan  v.  McClain,  110  Ga.  477 
35  S.  E.  665;  Boston  &  W.  R.  Corp.  v. 
Dana,  1  Gray,  83  (holding  the  owner  of 
property  which  has  been  stolen  and  sold 
entitled  to  recover  the  amount  received  by 
the  taker  in  an  action  ew  contractu,  upon 
the  theory  that  the  defendant  has  re- 
ceived money  belonging  to  the  plaintiff). 

And  it  has  been  held  th^t  assumpsit  for 
money  had  and  received  will  lie  against  an 
infant  to  recover  money  which  had  been 
stolen  by  him.  Bristow  v.  Eastman,  1  Esp. 
173,  Peake,  N.  P.  Cas.  223,  5  Revised  Rep. 
728;  Shaw  v.  Coffin,  68  Me.  264,  4  Am  Rep. 
290;  Elwell  v.  Martin,  32  Vt.  217. 

It  has  been  held  that  equity  has  juris- 
diction of  a  suit  to  reach  the  proceeds  of 
property  which  a  thief  has  turned  into  cash, 
since  he  holds  them  in  trust  for  the  true 
owner.  Lightfoot  v.  Davis,  198  N.  Y.  261, 
29  L.R.A.(N.S.)  119,  139  Am.  St.  Rep. 
817,  91  N.  E.  682,  19  Ann.  Cas.  747.  To 
the  same  effect  is  Warren  v.  Holbrook,  0.5 
Mich.  185,  35  Am.  St.  Rep.  554,  54  N.  W. 
712,  holding  employer  entitled  to  proceed 
in  equity  against  employees  for  an  account- 
ing, and  to  pursue  the  funds  misappro- 
priated in  the  possession  of  a  third  person 

In  accord  with  Downs  v.  Baltimore,  it 
was  held  in  Gould  v.  Baker,  12  Tex.  Civ. 
App.  669,  35  S.  W.  708,  that  an  action  in 
assumpsit  for  money  had  and  received  upon 
an  implied  promise  may  be  maintained 
against  the  thief  to  recover  judgment  for 
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The  several  separate  amounts  so  alleged 
to  have  been  stolen,  and  tlie  several  dates 
on  which  the  several  amounts  are  alleged 
to  have  been  stolen,  are  then  set  out;  the 
aggregate  amount  of  said  several  amounts 
being  alleged  to  be  $24,680,  and  said  aggre- 
gate amount  being  stated  in  said  account 
not  to  be,  nor  intended  to  be,  taken  as  a 
statement  of  the  entire  amount  so  taken 
and  stolen. 

The  declaration  contains  three  counts  for 
money  payable  by  the  defendant  to  the 
plaintiff:  (1)  For  money  received  by  the 
defendant  for  the  use  of  the  plaintiff.  >  (2) 
For  money  found  to  be  due  from  the  defend- 
ant to  the  plaintiff  on  accounts  stated  be- 
tween them.  (3)  "For  money  stolen  by  the 
defendant  from  the  plaintiff,"  repeating  the 
exact  language  heretofore  transcribed  from 
the  affidavit.  Certain  property  was  at- 
tached, and  the  defendant  moved  to  quash 
the  writ,  assigning  the  following  reasons: 
( 1 )  Because  the  court  was  without  juris- 
diction  in   the   premises.      (2)    Because   it 


appeared  from  the  proceedings  that  the  re- 
lation of  debtor  and  creditor  never  existed 
in  respect  to  the  money  alleged  to  have 
been  stolen.  (3)  Because  it  appeared  from 
the  proceedings  that  there  was  no  con- 
tractual obligation  due  the  plaintiff  induced 
by  the  fraud  of  the  defendant.  (4)  For 
other  reasons  to  be  shown  at  the  trial  of 
the  motion.  The  second  and  third  reasons 
are  essentially  the  same,  and  each  merely 
amplifies  and  makes  specific  the  general 
ground  of  the  first  reason.  The  fourth  is 
the  usual  general  reason  alleged,  to  cover 
any  unforeseen  particular  objection;  but 
none  such  has  been  brought  forward.  The 
grounds  of  objection  may  be  reduced  to  two, 
and  may  be  restated  thus:  (1)  That  ex- 
clusive jurisdiction  of  all  matters  growing 
out  of  a  larceny  or  embezzlement  is  under 
the  law  of  this  state  vested  in  the  criminal 
courts.  (2)  That  if  this  contention  be  de- 
nied, there  is  still  no  jurisdiction  under 
the  attachment  law  in  the  civil  courts,  for 
want  of  any  contractual   relation  between 


money  stolen;  that  the  tort  is  thereby 
waived,  and  the  action  regarded  as  arising 
eoR  contractu,  upon  which  attachment  may 
properly  issue. 

And  in  Lipscomb  v.  Citizens'  Bank,  66 
Kan.  243,  71  Pac.  583,  it  was  held  that  the 
owner  of  property  which  has  been  stolen  or 
embezzled  may  waive  the  tort  and  sue  on 
the  implied  contract,  and  in  such  action 
he  may  have  an  attachment  against  the 
nonresident   defendant. 

So,  in  Elwell  v.  Martin,  32  Vt.  217,  as- 
sumpsit for  money  tortiously  taken  and  at- 
tachment of  a  debt  by  a  trustee  process 
was  sustained.  It  is  there  said:  "Where 
property  has  been  tortiously  taken  and  con- 
verted into  money,  the  plaintiff  may  sue 
in  tort,  or  he  may  waive  the  tort  and  sue 
in  assumpsit.  When  it  is  said  that  he 
waives  the  tort,  it  is  not  meant  that  he 
does  any  act  or  makes  any  averment  in 
his  declaration  to  that  effect.  He  simply 
brings  assumpsit  instead  of  trespass  or  tro- 
ver, and  thereby  foregoes  the  advantage  he 
would  have  if  he  sued  tortwise,  to  claim 
higher  or  exemplary  damafres,  and  to  pro- 
ceed against  the  person  of  the  defendant." 

Under  a  statute  limiting  attachments  to 
actions  upon  contract,  express  or  implied,  a 
suit  by  attachment  upon  an  implied  con- 
tract lies  against  an  absconding  clerk  who 
has  embezzled  the  funds  of  his  employer. 
Farmers'  Nat.  Bank  v.  Fonda,  65  Mich. 
533,  32  N.  W.  664.  To  the  same  effect  is 
Nevada  v.  Farnsworth.  89  Fed.  164,  which 
follows  Farmers'  Nat.  Bank  v.  Fonda. 

But  in  Piscataqua  Bank  v.  Turnley,  1 
Miles  (Pa.)  312,  the  writ  of  foreign  attach- 
ment was  denied  in  an  action  against  a 
thief,  under  a  statute  which  limited  its 
use  to  actions  arising  ew  contractu,  upon 
the  ground  that  the  foundation  of  the  claim 
was  a  matter  ex  delicto.  The  court  said 
that  it  was  no  answer  to  say  that  plaintiff 
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may  waive  the  tort;  that  though  he  might 
do  so  as  it  respects  the  action,  still  he  can- 
not do  so  as  it  respects  the  process,  for  the 
reason  that  the  statute  applies  not  to  the 
form  of  the  action,  but  to  the  cause  of 
the  action,  which  must  arise  from  con- 
tract. 

The  wrongful  conversion  of  money  by  an 
agent  cannot  be  treated  as  a  "debt  fraudu- 
lently contracted,"  within  the  meaning  of 
an  attachment  statute.  Finlay  t.  Bryson, 
84  Mo.  664. 

And  an  action  by  a  surety  on  a  fidelity 
bond  against  the  principal  to  recover  money 
which  the  former  was  compelled  to  pay  on 
account  of  the  latter's  embezzlement  is  upon 
the  implied  promise  which  the  law  raises 
on  the  part  of  the  principal  to  repay  the 
same  to  the  surety,  and  is  therefore  essen- 
tially in  assumpsit,  and  not  in  tort,  and 
cannot  be  treated  as  a  "debt  fraudulently 
contracted,"  within  the  meaning  of  an  at- 
tachment statute.  American  Surety  Co.  v. 
Haynes,  91  Fed.  90. 

But  it  was  also  held  in  the  last-cited 
case  that  such  a  cause  of  action  is  one  for 
damages  or  injuries  "arising  from  the  com- 
mission of  a  felony,"  within  the  meaning 
of  another  provision  of  the  attachment  stat- 
ute, and  need  not  be  technically  grounded 
upon  the  tort  or  wrong  involved  in  the  felo- 
ny, but  need  only  arise  from  or  have  its 
source  in  the  felony  committed. 

In  an  action  brought  to  recover  from  the 
defendant  the  same  money  which  he  had 
been  convicted  of  receiving,  knowing  the 
same  to  have  been  stolen,  the  plaintiff  may 
recover  upon  the  preponderance  of  the  testi- 
mony; it  is  not  necessary  that  the  jury 
should  be  convinced  beyond  a  reasonable 
doubt.  TTnitod  Statos  Exp.  Co.  ▼.  Jen- 
kins, 73  Wis.  471,  41  N.  W.  957. 
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the  parties  in  respect  to  the  money  alleged 
to  have  been  stolen.  These  questions  have 
never  arisen  in  Maryland,  and  we  shall  con- 
sider them  therefore  first  upon  principle, 
and  then  in  the  light  of  decisions  elsewhere 
under  statutes  similar  to  our  own. 

In  order  to  avoid  confusion  of  mind  as 
to  the  real   question  for  determination,  it 
must  be  remembered  that  at  t)iis  stage  of 
the  case  it  is  wholly  immaterial  to  inquire 
whether  a  larceny  or  embezzlement  has  in 
fact  been   committed,  but  merely  whether 
that  charge,  if  sustained  by  proof  at  the 
proper  time,  is  a  charge  of  an  indebtedness, 
either  express  or  implied,  which  under  our 
statute  will  warrant  an  attachment.     The 
motion  to  quash  the  attachment  is  strictly 
analogous   in   its  operation  to  la  demurrer 
in  an  ordinary  suit,  in  that  it  admits,  for 
the  purpose  of  the  motion,  all  the  facts  al- 
leged in  the  affidavit  and  accoimt,  while  it 
challenges  the  jurisdiction  of  the  court  upon 
such  facts.     The  test  of  jurisdiction  which 
is  thus  necessarily  suggested   is  this:      If 
the  facts  thus  alleged  would  sustain  an  ac- 
tion   of   assumpsit   in    the    ordinary    form, 
the  attachment  should  lie;    if  they  would 
not,   the   motion   to  quash   should   prevail. 
Or,   enlarging  the  verbal   proposition,   but 
not  the  legal  principle  involved,  if  an  ac- 
tion of  assumpsit  could  be  maintained  upon 
the  facts  stated,  aside  from  an  attachment, 
why  should  an  attachment,  as  an  original 
proceeding,  be  rendered  nugatory  merely  be- 
cause accompanied  by  a  proceeding  in  per- 
sonam, such  as  would  support  a  judgment, 
if  there  were  no  proceeding  in  remf    This 
question  is  sought  to  be  avoided  by  the  able 
counsel  for  the  appellant  through  the  con 
tention  that,  under  §  261   of  article  27  of 
our  Code  of  Public  General  Laws,  a  special 
statutory  jurisdiction  is  conferred  upon  the 
criminal  courts  of  the  state  in  all  matters 
of  restitution  in  larcenv;   "the  restoration 
of  the  goods,  or  their  value,  being  predicated 
on  conviction,  and  being  part  of  the  pun- 
ishment prescribed,  and  said  courts  having 
exclusive   jurisdiction   of   all   felonies   com- 
mitted within  the  bounds  of  their  author- 
ity."    This  contention  is  argued  with  abil- 
ity; but  after  careful  consideration  we  can- 
not adopt  it.    It  is  inaccurate,  we  think,  to 
say    that   the    restoration   of   the   property 
stolen    is    a   part   of   the   punishment    pre 
scribed.     It  is  a  part  of  the  judgment  of 
the  court  directed  to  be  entered,  but  not  o 
part  of  the  punishment  prescribed,  not  a 
part  of  the  sentence  to  be  imposed.     The 
language  of  that  section  is:     "Every  person 
convicted  of  the  crime  of  simple  larceny  to 
the  value  of  $5  or  upwards     .     .     .    shall 
restore  the  money,  goods,  or  things  taken, 
to  the  owner,  or  shall  pay  him  the  full  value 
thereof,   and   be  sentenced   to  the  peniten- 
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J  tiaiy  for  not  less  than  one  year  nor  more 
than  fifteen  years."     And   in   practice  the 
courts    observe    this    distinction;    the    ap- 
proved  and  usual  form  of  compliance  with 
this  section  being  ad  follows:     *'The  judg- 
ment of  the  court  is  that  you  restore  to  the 
owner  the  property  stolen,  or  the  full  value 
thereof,  and  that  as  a  punishment  for  your 
offense  you  be  confined,"  etc.    The  order  for 
restoration  of  the  property  must  be  regard- 
ed merely  as   declaratory   of  the   duty   of 
restoration,   and   as   designed  to  effect  an 
immediate  restoration  of  any  of  the  stolen 
property  in  the  custody  of  the  court  or  of 
the  state's  attorney  without  the  necessity 
of  recourse  to  a  civil  suit  for  its  recovery. 
If  the  contention  of  the  appellant  should  be 
accepted  as  correct,  it  would  be  in  the  pow- 
er of  every  thief  who  had  stolen  a  chattel^ 
or  a  bond   for   the  payment  of   money   to 
bearer,    or   money,   not   impounded    by   the 
state's  attorney  for  use  in  evidence  at  the 
trial,  to  deliver  it  over  to  any  other  person, 
and  thus  effectually  deprive  the  owner  of 
all  opportunity  of  reclaiming  It.     The  lar- 
ceny of  property  changes  the  possession,  but 
but  does  not  devest  the  title.    The  title  to 
property  stolen  is  as  readily  established  in 
a  civil  suit  for  its  possession,  as  in  a  crim- 
inal prosecution  for  its  larceny,  and  it  can- 
not be   supposed   that   the   legislature   de- 
signed by  the  enactment  of  §  261  of  article 
27  to  withhold  from  the  real  owner,  until 
the   conviction   of   the   thief,   the   common- 
law  remedies  for  the  restoration  of  posses- 
sion of  property  wrongfully  taken  from  him, 
or  the  common-law.  remedies  for  recovery  of 
the  value  of  property  or  money  so  wrong- 
fully taken.    It  is  one  thing  to  sav.  as  our 
Declaration  of  Rights  does  say,  that  the  in- 
habitants of  Maryland  are  "entitled"  to  the 
common  law  of  England,  and  to  say,  as  the 
appellant  contends,  that  the  common  law  of 
England  "must  be  enforced"   in  Maryland 
in  all  cases,  without  regard  to  its  applica- 
bility to  our  institutions,  circumstances,  or 
methods  of  procedure.    Forfeitures  and  con- 
fiscations, as  a  part  of  the  common-law  sys- 
tem oa  England,  have  their  place  in  England 
to-day;  but  they  are  alien  to  the  spirit  of 
our  form  of  government,  and  Avere  declared 
by   Chancellor   Bland,   in   Hepburn's   Case, 
3  Bland,  Oh.  114,  to  be  "now  entirely  obso- 
lete." 

Coming,  however,  to  the  specific  conten- 
tion of  the  appellant  in  this  case,  it  has 
been  emphatically  denied  by  so  high  authori- 
ty as  Judge  Cooley,  who  says,  in  his  work 
on  Torts,  Ist  ed.  p.  87:  "In  this  country 
the  common-law  doctrine  of  the  suspension 
of  civil  remedy  in  case  of  felony  has  not 
been  recognized.  The  reason  usually  as- 
signed is  that  in  this  country  the  duty  of 
prosecuting  for  public  offenses  is  devolved 
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upon  a  public  officer  chosen  for  the  purpose, 
instead  of  being  left,  as  in  England,  to  the 
voluntary  action  of  the  party  injured  by 
the  crime.  The  civil  and  the  criminal  prose- 
cution may  therefore  go  on  pari  passu,  or, 
if  the  latter  is  not  commenced  at  all,  the 
failure  to  seek  public  justice  is  no  bar  to 
the  private  remedy."  This  text  of  Judge 
Cooley's  is  sustained  by  numerous  decisions, 
among  which  is  the  case  of  Boston  k  W.  R. 
Corp.  ▼.  Dana,  1  Gray,  88,  in  which  the 
court  concisely  states:  "The  doctrine  of 
the  English  law,  that  for  goods  feloniously 
taken  no  action  lies  against  the  felon  be- 
fore the  institution  of  criminal  proceedings 
against  him,  is  not  in  force  in  this  com- 
monwealth." Reference  to  the  brief  of  the 
appellees  in  this  case  will  supply  an  array 
of  casee  to  the  same  effect.  It  should  be 
observed  here  that  the  Massachusetts  case 
cited  above,  in  speaking  of  the  doctrine  of 
the  English  law,  does  not  base  the  right  to 
a  civil  action  against  the  felon  upon  con- 
viction, as  contended  here,  but  upon  the  in- 
stitution of  criminal  proceedings  against 
him,  and  the  institution  of  such  proceeding 
without  conviction  satisfies  the  reason  as- 
signed by  Judge  Cooley,  and  generally  con- 
ceded to  be  the  true  reason  for  the  doctrine 
of  the  English  law;  and  in  this  case  the  rec- 
ords of  this  court  disclose  the  fact  that  a 
criminal  prosecution  for  the  identical  lar- 
cenv  out  of  which  this  civil  action  arises 
was  instituted  and  is  now  pending  in  the 
criminal  court  of  Baltimore  city,  having 
jurisdiction  over  the  prosecution  of  the 
crime  charged.  Therefore  upon  any  rational 
application  of  the  doctrine  of. the  English 
law,  tliere  is  no  room  for  the  application  of 
the  contention  of  the  appellant  above  men- 
tioned. 

It  remains,  however,  to  consider  whether 
this  case  falls  within  our  statute  providing 
for  attachments  upon  original  proceedings. 
This  is  contained  in  §  36  of  article  9,  which 
provides  in  brief  that  every  person  who 
may  be  a  plaintiif  in  any  action  or  pro- 
ceeding before  any  judicial  tribunal  in  this 
state  may  proceed  by  attachment  in  the  fol- 
lowing cases,  upon  the  conditions  and  in  the 
manner  herein  provided:  The  first  condition 
18  that  the  plaintiff  or  someone  in  his  behalf 
flhall  make  affidavit  before  the  clerk  of  the 
court  from  which  the  attachment  shall  issue, 
stating  that  the  defendant  named  in  the  writ 
of  attachment  is  bona  fide  indebted  to  the 
plaintiff  in  the  sum  therein  stated,  over  and 
above  all  discounts;  and  that  the  plaintiff 
knows,  or  has  good  reason  to  believe,  among 
other  things:  (1)  That  the  defendant  has 
assigned,  disposed  of,  or  concealed,  or  is 
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about  to  assign,  dispose  of,  or  conceal,  his 
property,  or  some  portion  thereof,  with  in- 
tent to  defraud  his  creditors;  and  (2) 
that  the  said  defendant  fraudulently  con- 
tracted the  debt  or  incurred  the  obligation 
aforesaid.  It  is  the  required  affidavit  which 
gives  jurisdiction  to  the  court  to  hear  a 
motion  to  quash.  That  affidavit  has  been 
made,  and  jurisdiction  has  therefore  at- 
tached, if  the  averments  of  the  affidavit,  as 
construed  by  our  own  decisions,  comply  with 
the  requirements  of  our  statute.  The  foilkn- 
dation  of  such  an  attachment  is  the  aver- 
ment of  an  existing  indebtedness,  so  that 
our  inquiry  must  be:  What  circumstances 
or  facts  will  warrant  an  averment  or  affi- 
davit of  indebtedness?  If  one  buys  goods 
of  another,  intending  to  pay  for  them  on 
the  terms  stipulated,  but  failing  to  do  so, 
he  may,  if  a  nonresident  or  an  absconder, 
be  proceeded  against  by  attachment.  If, 
being  a  resident,  he  buys  goods  not  intend- 
ing to  pay  for  them,  or  if,  after  his  pur- 
chase, he  assigns  or  disposes  of  his  prop- 
erty or  is  about  to  do  so,  with  the  intent  to 
defraud  his  creditors,  he  may  be  proceeded 
against  in  like  manner.  Why,  then,  if  by 
theft  he  acquires  possession  of  the  goods  or 
money  of  another,  with  the  intent  to  de- 
fraud such  other  person,  may  he  not  be  pro- 
ceeded against  by  attachment?  Is  he  any 
the  less,  in  law  or  in  morals,  a  debtor,  be- 
cause he  has  acquired  possession  of  an- 
other's goods  by  violence  or  trespass,  than 
if  he  had  acquired  possession  by  a  contract 
unmixed  with  fraud  at  the  time  the  contract 
was  made,  or  by  a  contract  obtained  by 
fraud  or  artifice  on  his  part?  We  do  not 
think  so.  The  highest  court  in  this  state 
has  long  ago  decided  that  this  term  *'in- 
debted,"  as  used  in  the  attachment  acts,  is 
not  to  be  construed  in  a  technical  or  strict 
legal  sense.  Wilson  v.  Wilson,  8  Gill.  192, 
50  Am.  Dec.  685;  Franklin  v.  Claflin,  49 
Md.  38. 

It  should  be  conceded  that  the  claim  must 
arise  ex  contractu;  but  this  contract  may 
be  implied,  and  need  not  be  express.  ''It 
must  be  such  as  the  plaintiff  can  aver  by 
affidavit  to  be  true."  Hough  v.  Kugler,  36 
Md.  194.  ''The  true  test  of  the  applicabili- 
ty of  the  statute  is  whether  the  claim  can 
be  sworn  to."  Orient  Mut.  Ins.  Co.  v.  An- 
drews, 66  Md.  374,  7  Atl.  693;  'Continental 
Ins.  Co.  V.  Reynolds,  107  Md.  106,  68  Atl. 
277.  In  Moneyweight  Scale  Co.  v.  McCor- 
mick,  109  Md.  183,  72  Atl.  541,  Judge 
Thomad  said:  "A  party  has  a  right  to  re- 
cover as  a  debt  money  obtained  from  him 
by  fraud  or  embezzlement,"  In  Farmers' 
Nat.  Bank  v.  Fonda,  66  Mich.  533,  32  N,  W. 
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G64,  the  affidavit  was  almost  the  same  as  in 
tliiB  case.  There,  as  here,  it  was  contended 
that  the  attachment  law  only  refers  to  ac- 
tual and  direct  contract  relations,  and  does 
not  apply  where  the  contract  is  made  such 
by  legal  intendment  only.  The  court,  how- 
ever, said :  "It  would  not  be  going  very  far 
to  hold  that  the  appropriations  of  these 
moneys  now  sued  for  was  a  violation  of  de- 
fendant's contract  of  employment.  .  .  . 
[The  duties  of  an  employment  always  arise 
out  of  a  contract  relation.]  A  declaration 
setting  out  the  employment  and  the  duty 
of  paying  over  [or  accounting  for]  moneys, 
and  a  failure  to  do  so,  would  be  a  very  plain 
case  of  suit  directly  on  contract.  The  fact 
that  the  failure  has  been  in  some  cases 
made  criminal  does  not  destroy  its  con- 
tract relations.  .  .  •  We  have  no  au- 
thority to  graft  an  exception  on  the  stat- 
ute, and  hold  that  tliere  are  differences  in 
implied  contracts,  and  that,  where  an  ac- 
tion of  tort  will  lie,  the  fact  that  assump- 
sit will  also  lie  does  not  make  the  case  one 
of  contract.  ...  In  cases  of  bailment 
there  has  always  been  a  choice  of  forms  of 
action  between  actions  on  the  case  and  as- 
sumpsit, which  is  itself  really  an  action  on 
the  case.  .  .  .  There  is  no  such  equity 
in  favor  of  wrongdoers  that  exceptions 
should  be  created  in  their  favor.  It  is 
rather  the  duty  of  courts  to  hold  them  sub- 
ject to  process  where  the  law  by  fair  con- 
struction reaches  them."  So,  in  Garrott  v. 
Jaffray,  10  Bush,  419,  the  court  said:  "The 
provisions  of  the  Code  .  .  .  make  no 
distinction  between  express  and  implied  con- 
tracts. If  made  by  the  parties  it  is  ex- 
press; and  if  created  by  legal  presumption 
upon  a  given  state  of  facts,  it  is  an  implied 
•contract;  and  in  either  case  an  attachment 
may  be  issued  and  sustained.*'  And  in  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  139  U.  S.  60,  35  L.  ed.  68,  11  Sup.  Ct. 
Rep.  478,  it  is  said:  "There  is  an  implied 
contract  ...  to  make  compensation  for 
.  •  .  money  which  it  has  no  right  to  re- 
tain.« 

We  do  not  think  it  necessary  to  cite  fur- 
ther authorities,  nor  to  prolong  this  opin- 
ion by  further  reasoning  of  our  own.  The 
briefs  in  the  case  on  both  sides  are  full  and 
interesting,  and  reference  may  be  had  to 
them  for  the  decisons  on  the  subject.  These 
are  not  entirely  uniform,  but  both  the  cur- 
rent and  weight  of  authority  sustain  the 
conclusion  we  have  reached. 

For  the  reasons  stated  the  judgment  will 
be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellees above  and  below. 
41  L.R.A.(N.S.) 


"WEST   VIRGINIA   SUPREMIS   COURT 
OF  APPEALS. 

ALBERT  A.  MARTIN,  PUT.  in  Err., 

V. 

HUGHES  CREEK  COAL  COMPANY. 
(70  W.  Va.  711,  76  S.  E.  50.) 

Railroad  '^  private  ^  duty  of  lookont. 

A  coal  mining  corporation  operating  on 
its  own  private  premises  a  private  railway 
for  conveying  cars  to  its  tipple  for  loading 
owes  no  duty  to  keep  a  lookout  for  children 
on  its  track]|  and  is  not  liable  for  injury  to 
a  child  from  a  moving  car,  its  operator  not 
seeing  the  child. 

(Miller   and   Williams,    J  J.,    dissent.) 

(January  23,  1912.) 

ERROR  to  .the  'Circuit  Court  for  Kanawha 
County  to  review  a  judgment  granting 
a  new  trial  after  a  verdict  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused. by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cato  &  Bledsoe  for  plaintiff  in 
error. 

Messrs.  Brown,  Jackson,  &  Knight  for 
defendant  in  error. 

Headnote  by  BBANNOir,  J. 

Note,  ^  IhMty    of   railroad   cotnpany    t4» 
Iceep  loohout  for  trespansertf  on  tracJc. 

I.  Scope,  264. 

II.  Rule    where    presence    of    trespassers 
should  not  be  anticipated,   266. 

III.  Rule    where    presence    of    trespassers 

should  be  anticipated, 
a.  In  general,  267. 
h.  Trains  backing  or  switching,  271. 

IV.  Rules  as  applied  to  infant  trespassers, 

274. 
V.  Statutes,  275. 

J.  Scope, 

The  earlier  cases  upon  this  subject  are 
collected  in  the  note  to  Frye  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  8  L.R.A.(N.S.)  1069,  and 
in  preceding  notes  referred  to  therein. 

Tlie  effect  of  other  duties  of  employees  in 
charge  of  an  engine,  upon  their  duty  to 
keep  a  lookout,  is  treated  in  the  note  to 
Louisville  &  N.  R.  Co.  v.  Gilmore,  21  L.R.A. 
(N.S.)    723. 

The  present  note  does  not  discuss  the 
question  of  the  duty  of  railroad  employees 
to  keep  a  lookout  for  live  stock  on  the 
track;  that  question  is  taken  up  in  the  note 
to  Harris  v.  Missouri,  K.  &  T.  R.  Co.  24 
L.R.A.(N.S.)    858. 

For  a  discussion  of  the  question  of  duty 
towards  children  or  other  persons  trespass- 
ing by  jmnping  on  and  off  the  cars  while 
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Brannon,  J.,  delivered  the  opinion  of  the 
court: 

The  Hughes  Creek  Coal  Company  is  a 
private  corporation  engaged  in  mining  coal, 
its  works  being  on  land  owned  by  it  on  the 
line  of  the  Kanawha  &  Michigan  Railroad. 
As  &  part  of  its  operating  equipment  it 
has  tracks  for  receiving  empty  railroad  cars 
and  loading  coal,  connecting  with  the  said 
railroad  as  switch  tracks,  but  on  its  own 
land.  It  had  some  empty  cars  standing  on 
one  of  its  tracks.  The  track  had  a  slight 
down  grade  from  a  point  at  the  top  of  the 
grade  called  a  knuckle,  the  point  where 
empty  cars  stood.  One  of  the  company's 
employees,  in  order  to  take  one  of  these 
cars  from  the  knuckle  to  the  coal  tipple 
to  be  loaded  from  the  mine,  started  it  down 


the  light  1-degree  grade,  it  moving  by 
gravity,  and,  having  started  by  prying  it 
with  a  crowbar,  he  got  on  the  rear  end  of 
the  gondola  car,  and  moved  slowly,  he  says 
occupying  him  five  minutes,  to  the  front 
end,  where  the  brake  was;  the  car  moving 
slowly,  at  the  rate  of  3  or  4  miles  an  hour. 
The  plaintiff,  a  child  of  twenty-three 
months,  named  Albert  A.  Martin,  got  out 
of  the  gate  of  the  yard  of  its  home,  went 
to  this  track,  and,  in  seeking  to  cross,  one 
of  his  arms  was  caught  by  the  moving  car 
and  so  badly  mashed  at  the  elbow  that 
amputation  of  its  arm  was  necessary.  In 
an  action  brought  by  the  child,  a  verdict 
was  found  for  him,  which  was  set  aside  by 
the  court,  and  Martin  brings  a  writ  of 
error. 


in  motion,  see  Cahill  v.  Stone,  19  L.R.A. 
<N.S.)  1094,  division  IV.  a,  4  (c),  page 
1139. 

As  to  the  duty  toward  one  wno  goes  upon 
railroad  property  to  pass  around  a  train 
blocking  the  crossing,  see  note  to  Hasting 
V.  Southern  R.  Co.  5  L.R.A.(N.S.)   776. 

Lookout  duty  towards  those  rightfully 
upon  the  tracks,  such  as  workmen  in  the 
discharge  of  their  duties,  is  not  considered 
here,  nor  lookout  duty  at  crossings. 

This  note,  as  indicated  in  its  title,  deals 
only  with  the  question  as  to  the  affirmative 
duty  of  the  railroad  company  to  keep  a 
lookout.  Conceding  that  duty,  the  question 
of  contributory  negligence  will,  of  course, 
often  arise,  and  in  that  connection  the 
applicability  of  the  doctrine  of  "last  clear 
chance,"  or  "humanitarian"  doctrine,  may 
be  important.  Those  questions,  however, 
are  not  within  the  scope  of  this  note  (as  to 
the  various  aspects  of  tlie  doctrine  of  last 
clear  chance,  sec  annotation  referred  to  in 
the  Index  to  Notes,  under  the  title  "Ne<?- 
ligehce,"  subdivision  (Contributory  negli- 
gence— last  clear  chance). 

As  in  the  earlier  note,  only  cases  in  which 
the  question  of  lookout  duty  was  actually 
up  are  included, — not  those  cases  in  whicli 
the  rule  as  to  the  duty  of  railroads  towardrt 
trespassers  is  stated  merely  in  general 
terms. 

In  treating  this  subject,  some  confusion 
arises  from  the  lack  of  uniformity  in  the 
use  of  the  terms  "trespasser"  and  "licensee." 
Some  courts  include  in  the  former  term 
not  only  those  who  arc  upon  the  right  of 
way  without  any  excuse,  that  is,  those  who 
are  admittedly  trespassers,  but  also  those 
who  attempt  to  justify  their  presence  there 
on  the  ground  of  long-continued  acquies- 
cence on  the  part  of  the  company  in  the  use 
of  the  right  of  way  by  the  public  as  a  thor- 
oughfare. Other  courts  distinguish  the  lat- 
ter class  of  persons  and  term  them  "licen- 
sees," while  those  entering  without  excuse 
are  alone  called  "trespassers."  Clearly  the 
line  of  demarcation  between  the  two  is  in- 
definite and  shifting,  since  the  person  first 
to  pass  over  the  right  of  way  without  ex- 
cose  and  without  permission  of  the  com- 
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pany,  express  or  implied,  would  obviously 
be  a  trespasser;  perhaps  the  tenth  would 
or  the  one  hundredth,  but  possibly  after  a 
half  dozen  years  of  use  of  the  right  of  way 
by  several  hundred  pedestrians  daily  with- 
out objection  from  the  company,  knowledge 
and  acquiescence  on  its  part  would  be  pre- 
sumed, and  thereafter  such  a  passer-by 
would  be  styled  a  "licensee,"  The  question  is, 
When  will  permission  be  implied?  and  the 
answer  depends  upon  countless  circumstan- 
ces which  are  different  in  each  case.  In 
other  words,  the  class  of  persons  generally 
called  trespassers  by  some  courts  in  other 
jurisdictions  separates  into  two  classes,  one 
of  which  continues  to  be  called  trespassers, 
and  the  other  shades  off  imperceptibly  into 
what  is  there  termed  bare  licensees.  Owing 
to  this  practical  impossibility  of  drawing  a 
hard  and  fast  line  between  trespassers  and 
licensees  with  reference  to  this  question, 
both  will  be  here  considered  with  an  indi- 
cation of  the  court's  view  upon  the  distinc- 
tion whenever  that  is  deemed  helpful  or 
necessary. 

Some  of  the  cases  emphasize  the  impor- 
tance of  the  distinction  between  trespassers 
and  licensees,  and  the  necessity  of  deter- 
mining the  ciiaractcr  in  that  respect  of  the 
person  injured.  Thus:  "It  is  often  a  very 
diflicult  question  to  determine  from  the 
facts  whether  a  person  crossing  or  traveling 
on  a  railroad  track  at  places  other  than 
public  crossings  is  to  be  treated  as  *a  tres- 
passer or  a  licensee,  and  the  solution  of  this 
question  in  cases  of  this  character  is  al- 
ways important  because  of  the  difference  in 
the  duty  owing  by  the  company  to  trespass- 
ers and  licensees.  To  the  trespasser  no  duty 
is  owing  except  to  exercise  ordinary  care 
to  avoid  injury  to  him  after  his  peril  is 
discovered;  while  to  the  licensee,  that  is,  a 
person  having  the  right  to  use  the  track, 
there*  is  due  the  duty  of  lookout,  warning, 
and  reasonable  speed."  Louisville,  H.  &  St. 
L.  R.  Co.  V.  Lyons,  146  Ky.  603,  143  8.  W. 
31. 

Other  cases  minimize  the  practical  im- 
portance of  the  distinction.  Thus:  "But, 
after  all,  there  is  little  substantial  differ- 
ence in  the  rule  of  law  applicable  to  tres- 
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The  coal  company  upon  its  own  premises 
was  using  tlie  car  in  a  lawful  manner  in 
the  transaction  of  its  business.  The  child 
had  no  right  upon  the  railroad  track,  and 
was  thus,  in  the  eye  of  the  law,  a  trespasser. 
It  is  not,  legally  speaking,  harsh  or  unwar- 
ranted to  denominate  a  child  a  trespasser 
under  such  circumstances;  for  he  is  on  the 
property  of  others  uninvited,  where  he  has 
no  right  to  be.  He  is  in  law  a  trespasser, 
and  the  owner  of  the  premises  owes  him 
no  duty  except  not  to  wantonly  or  wilfully 
injure  him.  The  same  rule  here. applies  to 
a  child  as  to  an  adult.  Palmer  v.  Oregon 
Short  Line  R.  Co.  34  Utah,  466,  98  Pac. 
689,  16  Ann.  Cas.  229.  In  note  in  16  Ann. 
Cas.  247,  are  cited  many  cases  for  the 
proposition  that  "the  recent  cases  adhere 


to  the  rule  that  railroad  companies  ordi- 
narily owe  no  duty  to  children  trespassing 
on  their  tracks,  except  the  negative  one  not 
to  injure  them  after  discovering  their  pres- 
ence." It  owes  no  affirmative,  positive  duty. 
That  great  writer,  Thompson,  in  his  work 
on  Negligence  (vol.  1,  §§  1024-1026),  says: 
"As  a  general  rule,  he  [the  owner  of  prem- 
ises] is  not  bound  to  keep  his  premises  sate 
or  in  any  particular  condition  for  the 
benefit  of  the  trespassing  children  of  his 
neighbors  or  for  the  benefit  of  children  who 
occupy  no  more  favorable  position  tnan 
that  of  bare  licensees.  .  .  .  The  general 
rule  undoubtedly  is  that  the  owner  or  oc- 
cupier of  land  is  not  bound  to  take  pains 
to  prepare  his  premises  in  any  particular 
way,  to  the  end  of  promoting  the  safety  of 


passers  and  licensees.  If  the  employees  of 
the  railway  company,  or  those  in  charge  of 
the  running  of  its  trains,  have  knowledge 
that  the  public,  either  as  trespassers  or  as 
liceilsees,  may  be  expected  to  be  upon  the 
track  at  a  particular  place,  it  is  their  duty 
to  anticipate  this  presence,  and  to  use  proper 
care  and  diligence  to  avoid  injuring 
them."  Williams  v.  Southern  R.  Co.  —  Ga. 
App.  — ,  75  8.  E.  672. 

So:  "We  take  it  to  be  well  settled  that 
railroad  companies  are  charged  with  the 
duty  of  exercising  ordinary  care  to  dis- 
cover the  presence  of  persons  on  their 
tracks,  and  to  avoid  injuring  them  at  those 
places  where,  under  all  the  circumstances, 
they  are  reasonably  chargeable  with  knowl- 
edge that  such  persons  are  liable  to  be; 
and  in  our  judgment  it  can  make  no  differ- 
ence, so  far  as  the  duty  of  the  railroad 
company  is  concerned,  whether  such  per- 
sons are  technically  to  be  classed  as  tres- 
passers, licensees,  or  persons  using  the  com- 
pany's tracks  as  of  right.  In  all  such  cases 
the  duty  is  imposed  because  of  the  broad 
rule  of  humanity  that  one  engaged  in  so 
dangerous  a  business  is  required  to  exercise 
ordinary  care  to  avoid  injuring  another 
when  the  presence  of  and  danger  to  such 
other  person  is  reasonably  to  be  antici- 
pated." Ft.  Worth  &  D.  C.  R.  Co.  v.  Longi- 
no,  64  Tex.  Civ.  App.  87,  118  S.  W.  398. 

Again:  "A  railroad  company  does  owe  a 
duty  even  to  trespassers.  What  is  that 
duty?  It  is  to  exercise  reasonable  care  to 
avoid  injuring  them.  Does  such  reasonable 
care  impose  tlie  duty  of  keeping  a  lookout 
to  discover  the  presence  of  such  trespass- 
ers? That  depends  upon  circumstances.  If 
in  a  place  or  under  circumstances  such  as  it 
might  reasonably  be  expected  that  persons 
might  be  found  on  the  track,  though  they 
be  not  licensees,  such  duty  is  imposed,  oth- 
erwise it  is  not"  Laeve  v.  Missouri.  K.  & 
T.  R.  Co.  —  Tex.  Civ.  App.  — ,  136  S.  W. 
1329. 

//.  Rule  where  presence  of  trespassers 
should   not    he    anticipated. 

The  general  rule  on  the  subject  is  thus 
expressed  in  Palmer  v.  Oregon  Short  Line 
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R.  Co.  34  Utah,  466,  98  Pac.  689,  16  Ann. 
Cas.  229:  In  the  absence  of  statute  no  duty 
is  cast  upon  a  railroad  company  to  keep  a 
lookout  for  trespassers,  either  adults  or 
children,  in  the  open  country,  where  there 
is  no  express  or  implied  license  for  the  pub- 
lic to  use  the  tracks  for  a  passageway;  the 
company  may  act  upon  the  assumption  that 
the  track  is  free  and  clear,  and  that  tres- 
passers will  not  put  themselves  in  the  way 
of  trains,  and  the  mere  fact  that  there  are 
occasional  trespassers  does  not  change  the 
rule.  This  rule  recognizes  the  fact  that 
while  the  right  of  way  is  private  property 
with  all  the  rights  and  incidents  of  owner- 
ship and  control  in  the  company,  neverthe- 
less it  must  be  used  and  enjoyed  with  due 
regard  for  the  safety  of  others,  who  with  full 
knowledge  and  without  objection,  are  per- 
mitted to  use  the  right  of  way  for  passage. 
Tliis  has  been  termed  the  intermediate  rule 
between  the  one  imposing  no  duty  to  keep 
a  lookout  under  any  circumstances,  and  the 
one  imposing  such  a  duty  at  all  times  and 
places;  and  it  has  been  suggested  that  a 
trespasser  should  be  given  no  greater  rights 
when  he  conplains  of  a  railroad  company 
than  he  receives  as  against  all  other  owners 
of  property  under  similar  circumstances. 

So,  a  railroad  company  is  under  no  duty 
to  keep  a  lookout  for  trespassers  where  they 
are  not  reasonably  to  be  anticipated  (Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Bean,  33  Ky.  L. 
Rep.  303,  110  S.  W.  328;  Starett  v.  Chesa- 
peake &  O.  R.  Co.  33  Ky.  L.  Rep.  309,  110 
S.  W.  282;  Creager  v.  Illinois  C.  R.  Co. 
134  Ky.  543,  121  S.  W.  458);  or  at  any 
place  other  than  a  public  crossing  (Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Earl,  —  Ky. 
— ,  113  S.  W.  854) ;  and  the  rule  applies  to 
a  person  old  and  totally  deaf  (Carroll  v. 
Chicago,  B.  &  Q.  R.  Co.  142  111.  App.  195) ; 
and  to  a  trespasser  lying  on  the  track 
(Smith  V.  Central  of  Georgia  R.  Co.  165 
Ala.  407,  61  So.  792) ;  and  even  to  a  tres- 
passer lying  on  the  track  nt  night  within 
the  limits  of  a  citv  (Southern  R.  Co.  v. 
Drake,  166  Ala.  540,  51  So.  996);  or  to 
a  drunken  trespasser  lying  between  the  rails 
(Southern  R.  Co.  v.  Stewart,  153  Ala.  133, 
I  45  So.  51,  same  case  on  second  appeal,  164 
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children  who  may  come  thereon  as  tres- 
passers or  as  bare  licensees,  biit  that,  as 
in  the  case  of  adults,  they  take  the  premises 
as  tiiey  find  them,  and  if  they  are  Icilled 
or  injured  by  reason  of  the  condition  in 
which  they  find  them,  this  does  not  give  a 
right  to  an  action  for  damages.  Liability 
extends  only  to  wanton  injuries.  One  doc- 
trine under  this  head  is  that  if  a  child 
trespasses  upon  the  premises,  of  the  defend- 
ant, and  is  injured  in  consequence  of  some- 
thing that  befalls  him  while  so  trespassing, 
he  cannot  recover  damages,  unless  the  in- 
jury was  wantonly  inflicted,  or  was  due  to 
the  recklessly  careless  conduct  of  the  de- 
fendant." Thompson  personally  criticizes 
the  rule,  but  says  it  is  beyond  question  the 
established  law.     We  held  this  same  prin- 


ciple in  Uthermohlen  v.  Boggs  Run  Min.  & 
Mfg.  Co.  50  W.  Va.  457,  55  L.R.A.  911. 
88  Am.  St.  Rep.  884,  40  S.  E.  410;  Ritz 
V.  Wheeling,  45  W.  Va.  262,  43  L.R.A.  148, 
31  S.  E.  993;  Conrad  v.  Baltimore  &  O. 
R.  Co.  64  W.  Va.  176,  16  L.R.A.  (N.S.)  1129, 
61  S.  E.  <fc4,  and  Dicken  v.  Liverpool  Salt 
&  Coal  Co.  41  W.  Va.  511,  23  S.  E.  682, 
cases  of  injury  to  children.  In  them  is 
full  discussion  of  this  subject,  and  we  shall 
not  repeat  their  contents,  or  tediously  elab- 
orate. We  assert  that  those  cases  do  lay 
down  principles  which  control  the  present 
case.  As  the  law  says  that  the  coal  com- 
pany owed  no  duty  to  this  unfortunate 
child,  there  could  be  no  legal  negligence; 
and  where  there  is  no  negligence  there  is 
no  liability.    If  the  employee  had  seen  the 


Ala.  171,  51  So.  324) ;  or  to  one  overtaken 
at  night  on  a  fill  (Adams  v.  Louisville  & 
E.  R.  Co.  31  Ky.  L.  Rep.  987,  104  S.  W. 
363)  ;  or  on  a  trestle  in  the  country  (Cum- 
minga  v.  Illinois  C.  R.  Co.  83  Ky.  L. 
Rep.  584,  110  S.  W.  809) ;  and  the  rule  ap- 
plies in  case  of  a  train  backing  upon  a 
switch  (Freeman  v.  Moreman,  —  Tex.  Civ. 
App.  — ,  148  S.  W.  1045). 

So,  an  employee  not  in  the  discharge  of 
any  duty  to  the  company,  and  at  a  place 
where  neither  he  nor  anyone  else  is  expected 
to  be,  is  in  the  position  of  any  other  tres- 
passer, and  the  company  is  charged  with 
no  lookout  duty.  Cincinnati,  K^.  O.  &  T.  P. 
R.  Co.  v.  Reynolds,  31  Ky.  L.  Rep.  529,  102 
S.  W.  888. 

The  mere  fact  that  the  place  at  which  the 
accident  occurs  is  within  the  corporate  lim- 
its of  a  town  does  not  in  and  of  itself  im- 
pose lookout  duty;  if  not  on  a  street  or  at 
a  place  habitually  used  by  tlie  public,  per- 
sons who  use  the  track  are  trespassers. 
Illinois  C.  R.  Co.  v.  Johnson.  —  Ky.  — , 
115  S.  W.  798,  same  case  on  former  ap- 
peal, 30  Ky.  L.  Rep.  142,  97  S.  W.  745. 

Although  the  company's  employees  crossed 
the  tracks  within  the  yards,  and  a  few 
others  may  have  done  so, .  there  was  no 
general  custom,  and  it  was  held  that  a  boy 
of  ten  was  a  trespasser  at  such  a  place, 
and  there  was  no  duty  upon  the  railroad 
employees  to  be  actively  vigilant  in  discov- 
ering him.  Petur  t.  Erie  R.  Co.  136  N.  Y. 
Supp.  79. 

The  custom  of  pedestrians  to  walk  up 
and  down  a  railroad  track  and  to  stand  up- 
on it  does  not  impose  upon  the  company  a 
lookout  duty  towards  one  who  takes  refuge 
from  rain  on  the  track  at  the  end  of  a  row 
of  cars.  Curtis  v.  Southern  R.  Co.  130  Ga. 
675,  61  S.  E.  5.39. 

Where  a  man  had  passed  through  an  open 
farm  crossing  and  out  upon  the  track,  to 
get  cattle  that  had  wandered  away,  he  was 
held  to  be  a  bare  licensee,  to  whom  the 
company  owed  no  higher  duty  than  if  he 
were  a  trespasser.  Rutherford  v.  Iowa  C. 
R.  Co.  142  Iowa,  744,  121  N.  W.  703. 

And  where  a  man  had  a  sort  of  heat 
stroke  which,  rendered  him  unconscious,  and 
41  L.R.A.(N.S.) 


he  was  lying  upon  the  track  in  the  coun- 
try at  evening  within  tlie  shadow  of  woods, 
it  was  said  that  only  ordinary  care  to  dis- 
cover him  was  necessary,  and  the  company 
was  not  liable  if  that  failed  to  save  him. 
Epperson  v.  International  &  G.  N.  R.  Co. 
—  Tex.  Civ.  App.  — ,  125  S.  W.  117. 

til.  Rule  where  presence  of  trespass' 
ers  should  he  anticipated, 

a.  In  general. 

Generally,  whenever  railroad  train  opera- 
tives are  approaching  places  where  they 
have  reasonable  grounds  to  anticipate  the 
presence  of  trespassers  in  places  of  danger 
on  or  near  the  track,  there  is  imposed  the 
duty  upon  them  to  keep  a  careful  lookout 
and  to  be  on  t1)c  alert  to  anticipate  theii 
presence.  Shaw  v.  Georgia  R.  Co.  127  Ga. 
S,  55  S.  E.  900;  Macon  &  B.  R.  Co.  v.  Par- 
ker, 127  Ga.  471,  56  S.  E.  6li6;  Seaboard 
Air-Line  R.  Co.  v.  Jennings,  9  Ga.  App.  744, 
72  S.  E.  188;  Atlantic  Coast  Line  R.  Co,  v. 
Adams,  7  Ga.  i^pp.  146,  66  S.  E.  494  (man 
sandbagged  and  left  unconscious  on  the 
track  at  midnight  in  a  city) ;  Manion  v. 
Lake  Erie  &  W.  R.  Co.  40  Ind.  App.  669, 
80  N.  E.  100  (tracks  along  public  street)  ; 
Bourrett  v.  Chicago  &  N.  W.  R.  Co.  —  Iowa, 
— ,  121  N.  W.  380,  decision  overruled  on  re- 
hearing, 152  Iowa,  579,  36  L.R.A.(N.S.) 
057,  132  N.  W.  973,  on  ground  of  contribu- 
tory negligence)  ;  Rader  v.  Louisville  &  N. 
R.  Co.  126  Ky.  722,  104  S.  W.  774  (girl  of 
twelve,  town  of  1,000  people) ;  Louisville  & 
N.  R.  Co.  V.  McNary,  128  Ky.  408,  17  L.R.A. 
(N.S.)  224,  129  Am.  St.  Rep.  308,  108  S.  W. 
898  (private  crossing  in  town  of  500)  ; 
Louisville  &  N.  R.  Co.  v.  Cook,  —  Ky.  — , 
710,  135  Am.  St.  Rep.  433,  121  S.  W.  648 
(6  A.  M.,  middle  of  January,  branch  track)  ; 
Louisville  &  N.  R.  Co.  v.  Cook,  —  Ky.  — , 
128  S.  W.  81  (city,  track  used  by  500  to 
1,500  people  daily  for  eight  years) ;  Illinois 
C.  R.  Co.  v.  Flaherty,  139  Ky.  147,  129  S. 
W.  558  (path  beside  track  in  city)  ;  Smith 
V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  146  Ky. 
508,  142  S.  W.  1047  (deaf  mute  upon  foot- 
path in  an  incorporated  town);  Illinois  C. 
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child  and  taken  no  care  to  save  it,  then  we 
could  say  there  was  negligence  in  law,  con- 
stituting wanton  or  wilful  injury,  and 
therefore  legal  liability  under  principles 
above  stated;  but  the  boy  who  was  moving 
the  car  did  not  see  the  child.  It  is  not 
proven  or  claimed  that  he  did.  He  did  not 
know  that  the  child  had  been  injured  until 
the  car  reached  the  tipple,  when  he  was 
told  of  the  misfortune.  The  car  started 
before  the  child  reached  the  track.  Just 
the  distance  from  where  the  car  started 
to  where  the  child  received  its  hurt  is  not 
certain,  but  from  75  to  90  feet.  Bowers, 
the  boy  taking  the  car  down,  was  not  on 
the  end  of  the  car  next  to  the  child,  where 
was  the  only  brake,  but  at  the  rear  end, 
seeming  not  to  be  intent  on  the  brake,  as 


the  car  was  moving  so  slowly,  and  the  tip- 
ple not  reached.  Why  Bowers  did  not  see 
the  child  may  be  that,  being  on  the  back 
end  of  the  car,  and  the  box  of  the  car  be- 
ing four  boards  high,  4}  feet  from  floor  to 
top,  he  did  not  see  it. 

But,  though  Bowers  did  not  see  the  child, 
yet  it  is  argued  that  he  could  and  should 
have  done  so.  This  is  a  claim  that  the  de- 
fendant was  bound  to  keep  a  lookout  for 
the  child.  This  claim  is  repelled  by  au- 
thorities above,  as  they  hold  that  as  to 
eitlier  children  or  adults  trespassing  on 
private  premises  the  owner  owes  no  duty, 
except  not  to  wantonly  injure  after  dis- 
covery of  the  presence  of  the  child.  Here 
I  may  cite  a  case  very  much  kindred  to 
this  one  as  to  the  general  principle  above 


R.  Co.  V.  Holland,  147  Ky.  699,  145  S.  W. 
389  (track  in  yards) ;  Chesapeake  &  O.  R. 
Co.  V.  Booth,  149  Ky.  245,  148  S.  W.  61; 
Ahnefeld  v.  Wabash  R.  Co.  212  Mo.  280, 
111  S.  W.  95  (adult,  in  village)  ;  Cotner  v. 
St.  Louis  A  S.  F.  R.  Co.  220  Mo.  284,  119 
S.  W.  610  (100  feet  from  depot  in  incorpo- 
rated village,  at  11  p.  m.)  ;  Hawkins  v.  St. 
Louis  &  S.  F.  R.  Co.  135  Mo.  App.  524,  116 
S.  W.  16  (woman  of  sixty-four  somewhat 
impaired  in  hearing) ;  Potter  v.  St.  Louis 
&  S.-  F.  R.  Co.  136  Mo.  App.  125,  117  S.  W. 
593  (man  aged,  slightly  deaf,  and  partial- 
ly crippled) ;  Palmer  v.  St.  Louis  &  S.  F. 
R.  Co.  142  Mo.  App.  440,  127  S.  W.  96 
(adult,  daytime,  in  city) ;  Ervin  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  158  Mo.  App.  1, 
139  S.  W.  498;  Thompson  v.  Aberdeen  &  A. 
R.  Co.  149  N.  C.  155,  62  S.  E.  883  (night, 
in  village) ;  Missouri,  K.  &  T.  R.  Co.  v. 
Saunders,  —  Tex.  Civ.  App.  — ,  103  S.  W. 
457  (adult  near  depot  in  town  of  .500) ; 
International  &  G.  N.  R.  Co.  v.  Howell,  — 
Tex.  Civ.  App.  — ,  105  S.  W.  560  (side  track 
near  station  in  village  of  800) ;  Missouri, 
K.  &  T.  R.  Co.  V.  Hendricks,  49  Tex.  Civ. 
App.  314,  108  S.  W.  745  (engine  running 
backwards  over  railroad  bridge) :  Galves- 
ton, H.  &  N.  R.  Co.  V.  Olds,  —  Tex.  Civ. 
App.  — ,  112  S.  W.  787  (child  of  two  on  a 
much-used  path  in  the  country) ;  St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Bolen,  —  Tex.  Civ. 
App.  — ,  129  S.  W.  860  (boy  of  seven,  in 
city) ;  St.  Louis  Southwestern  R.  Co.  v. 
McCauley,  —  Tex.  Civ.  App.  — ,  134  S.  W. 
798  (portion  of  right  of  way  used  as  a 
street  for  twenty  years)  ;  Missouri,  K.  & 
T.  R.  Co.  V.  Schroeter,  —  Tex.  Civ.  App.  — , 
134  S.  W.  826;  Missouri,  K.  &  T.  R.  Co.  v. 
Muske,  —  Tex.  Civ.  App.  — ,  141  S.  W.  565; 
Southern  R.  Co.  v.  Wiley,  112  Va.  183,  70 
S.  E.  510  (child  two  and  one  half,  near  sta- 
tion   in   village). 

This  rule  depends  upon  the  fact  of  user, 
and  there  are  at  least  two  indispensable 
constituents  of  user:  First,  the  physical 
facts,  that  is,  the  character,  nature,  and 
duration  of  the  user;  and  the  second,  the 
consent  of  the  railroad  company  to  such 
user,  or  its  knowledge  of  or  acquiescence 
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therein.     Ervin   v.   St.   Louis,   I.  M.  &   S- 
R.  Co.  158  Mo.  App.  1,  139  S.  W.  498. 

Mere  desultory,  occasional,  or  fugitive  use 
of  the  railroad  track  by  pedestrians  is  not 
a  suflicient  user,  but  the  travel  on  the  track 
must  be  so  continuous,  frequent,  and  estab- 
lished as  to  raise  an  inference  of  knowledge 
and  acquiescence  in  such  use  on  the  part 
of  the  company,  in  order  to  impose  upon 
its  employees  the  duty  of  anticipating  the 
presence  of  pedestrians.    Ibid. 

It  is  the  frequency  of  the  use,  and  not 
the  character  of  the  use,  that  raises  the 
duty  of  anticipation  and  diligence.  Wil- 
liams v.  Southern  R.  Co.  —  (5a.  App.  — , 
76  S.  E.  572. 

The  rule  has  been  applied  to  one  walking 
on  an  embankment  leading  up  to  a  bridge 
(Chesapeake  &  O.  R.  Co.  v.  Ball,  —  Ky.  — , 
125  S.  W.  246),  and  notwithstanding  the 
tracks  were  on  an  embankment  in  a  city, 
they  being  used  by  pedestrians  both  day  and 
night  almost  constantly,  practically  as  a 
street,  without  objection  from  the  company 
or  even  warning  signs  (Erdner  v.  Chicago  h 
N.  W.  R.  Co.  115  Minn.  392,  132  N.  W.  339, 
engine  backing  after  dark) ;  nor  is  the  rule 
defeated  by  the  fact  that  the  company  has 
often  warned  people  against  walking  on  the 
track  and  has  erected  signs  directing  them 
to  keep  off  the  track  (Louisville  k  N.  R. 
Co.  V.  Hoskins,  32  Ky.  L.  Rep.  1263,  108 
8.  W.  305). 

And  the  duty  to  keep  a  lookout  at  points 
where  the  presence  of  trespassers  is  to  be 
'anticipated  is  owed  even  to  intoxicated  per- 
sons. Murphy  v.  Wabash  R.  Co.  228  Mo. 
66,  128  S.  W.  481;  Wilson  v.  Southern  R. 
Co.  —  S.  C.  — ,  76  8.  E.  1014;  Holman  v. 
Norfolk  &  W.  R.  Co.  —  N.  C.  —,  74  S.  E. 
577;  Henderson  v.  Atlantic  Coast  Line  R. 
Co.  —  N.  C.  — ,  76  S.  E.  1092.  (The  effect 
of  intoxication  on  contributory  negligence, 
or  the  applicability  of  the  doctrine  of  last 
clear  chance,  presents,  of  course,  a  differ- 
ent question.  See  note  in  31  L.R.A.(N.S.) 
103L) 

And  if  the  engineer  is  prevented  by  a 
curve  in  the  track  or  other  obstacle  from 
keeping  such  lookout,  the  fireman  is  under 
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stated,  and  particularly  as  to  the  matter 
of  lookout.  It  is  Emerson  v.  Peteler,  35 
Minn.  481,  59  Am.  Rep.  337,  29  N.  W.  311. 
A  contractor  was  grading  a  street  for  a 
city,  and  used  dump  cars  in  a  street  moved 
by  gravity  to  carry  away  earth.  Two 
children  got  on  one  of  these  cars,  and  when 
the  cars  were  in  motion  a  child  of  five 
years  jumped  off  the  car  and  was  killed. 
The  children  were  not  seen.  The  court  Said : 
*'The  only  ground  upon  which  negligence 
is  predicated  ...  is  the  failure  of  the 
defendant  to  provide  better  police  super- 
vision of  the  movement  of  the  cars  in  order 
to  prevent  children  from  boarding  them. 
.  .  .  But  we  do  not  think  that  the  law 
required  the  defendant,  under  the  circum- 
stances,  to   provide   police   supervision    to 


keep  off  intruders  or  trespassers  from  these 
cars,  whether  children  or  adults.  He  was 
engaged  in  improving  the  street,  and  his 
cars  and  track  were  lawfully  in  it  for  .such 
purpose.  .  .  .  Where  there  is  no  negli- 
gence, the  incapacity  of  a  child  who  happens 
to  be  injured  cannot  create  any  liability. 
Kay  V.  Pennsylvania  R.  Co.  tJ5  Pa.  269, 
271,  3  Am.  Rep.  628.  The  burden  rested 
on  the  plaintiff  to  establish  defendant's 
negligence,  and  it  is  not  claimed  that  there 
was  any,  unless  the  failure  to  employ 
sufficient  help  to  watch  and  keep  children 
away  was  such.  But  the  duty  which  de- 
fendant owed  these  children  was  not  to 
keep  constant  watch,  or  to  use  extraordi- 
nary care,  to  prevent  their  approach,  but, 
when  discovered  in  the  exercise  of  ordinary 


all  the  greater  duty.  Chesapeake  &  O.  R. 
Co.  v.  Booth,  149  Ky.  245,   148  S.  W.  61. 

Also,  in  the  case  of  a  boy  of  seven  upon 
the  track  at  some  distance  from  a  crossing 
in  the  country,  it  is  proper  to  submit  to  the 
jury  the  issue  of  negligence  in  a  failure  to 
keep  a  proper  lookout.  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Poteet,  53  Tex.  Civ.  App.  44, 
115  8.  W.  883. 

But  where  a  team  was  frightened  by  a 
train  and  threw  themselves  down  an  em- 
bankment upon  a  railroad  track,  taking 
wagon  and  driver  with  them,  and  were 
struck  by  another  train,  the  court  expressed 
a  doubt  as  to  whether  the  driver  could  be 
deemed  a  trespasser,  and  adds  that  whether 
the  engineer  and  fireman  were  bound  to  be 
upon  their  seats  at  their  posts  of  duty, 
looking  ahead,  unless  otherwise  engaged,  is 
a  question  of  fact  for  the  jury,  and  should 
not  be  charged  as  a  rule  of  law.  Alabama 
G.  S.  R.  Co.  V.  Brown,  — -  Ga.  — ,  75  S.  E. 
330. 

Where  railroad  tracks  are  in  the  street 
in  a  city,  and  the  space  between  them  is 
habitually  used  by  pedestrians,  evidence  of 
running  a  train  at  excessive  speed  without 
signal  or  lookout  may  be  held  to  exhibit 
such  contempt  for  the  rights  of  others  as 
to  supply  the  place  of  positive  malice.  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Baker,  79  Kan. 
183,  21  L.R.A.(N.S.)  427,  98  Pac.  804. 

As  stated  in  an  early  paragraph,  many 
courts  treat  cases  of  this  kind  not  as  cases 
of  trespassers,  but  as  cases  of  licensees. 
Tlie  decisions  thus  far  set  out  under  this 
head  have  gone  on  the  theory  of  lookout 
duty  towar&  trespassers;  in  the  following 
cases  the  same  rule  was  followed,  that  is, 
the  railroad  company  was  held  bound  to 
keep  a  lookout,  but  the  courts  distinctly  say 
that  the  person  injured  was  not  a  trespass- 
er; Duncan  v.  St.  Louis  &  S.  F.  R.  Co.  152 
Ala.  118,  44  So.  418  (foot  crossing  in  town 
of  2,500,  used  by  500  daily) ;  Arkansas  &  L. 
R.  Co.  V.  Graves,  98  Ark.  C38,  132  S.  W. 
902  (engine  backing  and  pushing  cars  near 
depot) ;  Everett  v.  St.  Louis  &  S.  F.  R.  Co. 
234  Mo.  54,  112  S.  W.  486  (accident  at 
8  P.  M.  near  the  end  of  May,  upon  a  well- 
defined  path  along  and  across  tracks  in  the 
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outskirts  of  a  citv,  with  no  warning  sign 
within  2,500  feet)";  Missouri,  K.  &  T.  R. 
Co.  V.  Milburn,  —  Tex.  Civ.  App.  — ,  142 
S.  W.  626  (tracks  in  street  of  city). 

When  much  of  the  evidence  goes  to  show 
that  the  track  at  the  place  of  the  accident 
liad  been  used  by  the  public  for  many  years, 
presumably  with  the  consent  of  the  com- 
pany, the  court  is  justified  in  refusing  to 
instruct  the  jury  that  the  injured  person 
was  a  trespasser,  and  that  those  in  charge 
of  the  train  owed  him  no  lookout  duty. 
Louisville  A  N.  R.  Co.  v.  Dalton,  —  Ky.  — , 
113  S.  W.  842. 

In  Davis  v.  Louisville,  H.  &  St.  L.  R.  Co. 
30  Ky.  L.  Rep.  172,  97  S.  W.  1122,  same 
case  on  second  appeal,  32  Ky.  L.  Rep.  580, 
106  S.  W.  304.  it  is  said  that  where  the 
public,  with  the  knowledge  and  acquies- 
cence of  the  railroad  company,  have  used  a 
pathway  across  the  tracks  at  a  certain 
point  for  twenty -five  years,  the  company 
owes  to  the  persons  thus  habitually  using  it 
the  duty  of  keeping  a  lookout  substantially 
the  same  as  is  required  at  public  crossings. 
But  tlie  court  says  that  such  a  person  is 
not  a  trespasser  and  adds  that  if  he  were, 
the  company  would  owe  him  no  lookout 
duty. 

And  in  the  following  cases,  where  a  look- 
out duty  was  likewise  imposed  under  simi- 
lar circumstances,  the  courts  said  ex- 
plicitly that  the  injured  person  was  a  li- 
censee: Norfolk  &  W.  R.  Co.  v.  Carr,  106 
Va.  508,  56  S.  E.  276  (boy  of  eight  walking 
on  the  ties  in  suburbs  of  city) ;  Missouri,  K. 
&  T.  R.  Co.  V.  Williams,  50  Tex.  Civ.  App, 
134,  109  S.  W.  1126  (track  in  the  country; 
even  though  such  licensee  had  left  the  track 
to  pick  berries  and  attempted  to  cross  in 
front  of  an  oncoming  train). 

Also  in  case  of  an  accident  In  a  small 
town  immediately  in  front  of  a  passenger 
station,  and  at  a  point  where  the  company, 
hy  permitting  a  bridge  to  be  built  and  re- 
main on  its  right  of  way  for  the  use  of 
the  public,  had  recognizred  their  right  to  use 
the  track,  and  had  in  fact  invited  them  to 
do  so,  it  was  held  that  a  person  so  using  it 
was  not  a  trespasser,  but  a  licensee,  to 
whom  a  lookout  duty  was  owed.    Louisville, 
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care,  to  use  proper  diligence  to  prevent  any 
injury  to  them."  The  court  said,  as  I  say 
in  this  case,  that  it  was  an  instance  of 
unfortunate  accident,  imposing  no  liability 
on  tne  contractor. 

If  these  principles  d9  not  rule  this  case, 
what  the  use  of  private  property?  Its  use 
is  all  there  is  of  benefit  in  it;  and  if  its 
use  is  to  be  so  restricted,  where  its  benefit? 
It  would  be  so  narrowed.  If  this  coal  com- 
pany could  not  freely  use,  on  its  own 
ground,  this  car  in  the  necessary  transac- 
tion of  its  work,  if  that  use  must  be  ham- 
pered by  the  duty  of  keeping  a  constant 
Argus-eyed  watch,  it  would  largely  detract 
from  and  damage  right  of  private  property. 
If  tiiese  principles  do  not  apply,  where  is 
the  limit? 


It  is  contended  that,  as  the  law  of  West 
Virginia  requires  public  railways  to  keep 
a  watch  on  the  track  to  see  children,  the 
same  reason  called  for  a  watch  of  the  de- 
fendant's switch  track.  The  preponderance 
of  authority,  perhaps,  is  that  a  railroad 
company  is  not  bound  to  keep  a  watch  for 
children  on  its  track.  Palmer  v.  Oregon 
Short  Line  R.  Co.  34  Utah,  466,  98  Pac. 
689,  16  Ann.  Gas.  229,  and  note  page  247; 
Southern  R.  Co.  v.  Chatman,  124  Ga.  1026, 
6  L.R.A.(N.S.)  283,  63  S.  E.  692,  4  Ann. 
Cas.  675,  and  note  page  680.  But  our  law 
is  different.  Gunn  v.  Ohio  River  R.  Co.  42 
W.  Va.  676,  36  L.R.A.  575,  26  S.  E.  546. 
However  there  is  a  difference  in  this  re- 
spect between  a  public  railroad  and  one  of 
a  coal  operator  used  on  his  own  premises 


H.  &  St.  L.  R.  Co.  V.  Lyons,  146  Ky.  603, 
143  S.  W.  31. 

One  walking  alongside  the  track  on  a 
well-beaten  path,  where  the  general  public 
have  been  accustomed  to  walk  for  many 
years  without  objection  from  the  company, 
is  a  licensee,  and  the  question  whether  those 
operating  a  train  backwards  at  such  a  place 
should  anticipate  the  presence  of  people 
upon  the  tracks  is  for  the  jury,  whether  in 
a  switch  yard  or  elsewhere.  Sanders  v. 
Southern  R.  Co.  90  S.  C.  331,  73  S.  E.  356. 

Also,  in  case  of  employees  of  independ- 
ent contractors  doing  work  upon  a  railroad 
and  walking  upon  it  to  and  from  their 
work,  they  are  reasonably  to  be  expected 
upon  the  track,  and  are  not  trespassers, 
but  licensees,  and  the  company  is  under  a 
duty  to  take  reasonable  care  to  discover 
them,  but  is  not  bound  to  provide  additional 
force  in  order  to  keep  a  proper  lookout. 
Norfolk  A  W.  R.  Co.  v.  Denny,  106  Va.  383, 
56  S.  E.  321. 

Where  several  families  lived  in  box  cars 
furnished  by  the  company  and  placed  along- 
side the  track  near  a  station,  a  child  of 
two  and  a  half  playing  upon  the  tracks  as 
other  children  did  at  that  point  is  more 
than  a  mere  licensee,  and  allegations  of  in- 
jury because  of  no  lookout  state  a  cause 
of  action  good  as  against  a  demurrer. 
Young  V.  Southern  R.  Co.  97  Miss.  483,  52 
So.  19. 

Where  the  public,  with  the  assent  of  the 
company,  constantly  used  a  certain  portion 
of  the  track  for  a  footway  for  a  great  num- 
ber of  years,  one  so  using  it  is  a  licensee. 
But  there  is  no  negligence  in  failing  to  keep 
a  lookout  for  such  a  person,  when  it  would 
have  been  of  no  avail  because  of  the  fact 
that  he  received  his  injuries,  not  while 
walking  on  the  track,  but  because  lie  stepped 
immediately  in  front  of  a  moving  car  with- 
out looking.  Texas  &  P.  R.  Co.  v.  Shivers, 
48  Tex.  Civ.  App.  112,  106  S.  W.  894. 

Where  a  person  was  injured  by  a  backing 
engine  at  a  switch  after  9  o'clock  at  night 
early  in  March,  at  a  point  where  it  was 
shown  that  people  used  the  tracks  for  a 
passageway  in  the  daytime,  but  no  such 
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user  at  night  was  shown,  the  court  remarks 
that  the  duty  of  the  company  is  not  at  all 
times  the  same;  under  such  circumstances 
a  person  using  the  tracks  in  the  daytime 
would  be  a  licensee,  towards  whom  the  com- 
pany would  owe  a  lookout  duty,  while  a-  per- 
son using  the  same  tracks  at  night  might  be 
a  trespasser,  towards  whom  no  lookout  duty 
would  be  owed.  "So  that  a  person  may  at 
one  time  and  place  be  a  licensee,  and  at 
another  time,  but  at  the  same  place,  be  a 
trespasser,  the  changed  conditions  growini^ 
out  of  the  different  use  by  the  public  of 
the  place."  Although,  by  permitting  the 
public  to  use  its  premises  habitually,  a 
railroad  company  by  such  license  assures 
the  licensee  that  he  will  not  be  harmed  by 
the  company's  neglect  or  carelessness,  such 
assurance  embraces  only  those  periods  in 
which  the  public  is  in  the  habit  of  using 
the  premises  under  the  license,  and  does  not 
necessarilv  apply  at  all  times.  Southern 
R.  Co.  V. 'Sanders,  145  Ky.  679,  141  S.  W. 
77. 

So,  the  rule  of  lookout  duty  where  there 
is  habitual  use  of  the  tracks  with  the  com- 
pany's acquiescence  does  not  apply  to  the 
same  place  when  used  at  night,  if  the  com- 
pany has  notice  only  of  the  fact  that  the 
public  use  the  track  in  the  daytime,  or  if 
the  track  is  in  fact  so  used  only  in  the 
daytime.  Missouri,  K.  &  T.  R.  Co.  v.  Ma- 
lone,  102  Tex.  269,  315  S.  W.  1158,  re- 
versing —  Tex.  CMv.  App.  — ,  no  S.  W. 
958;  Caldwell  v.  Houston  k  T.  C.  R.  Co. 
64  Tex.  Civ.  App.  399,  117  S.  W.  488 
(drunken  man  lying  across  the  track,  1 
o'clock  at  night,  near  small  station )  : 
Moore  v.  Gulf,  C.  &  S.  F.  R.  Co.  —  Tex. 
Civ.  App.  — ,  123  S.  W.  1142  (person  walk- 
ing between  the  rails  at  midnight;  engine 
pushing  two  cars  and  drawing  others) ; 
Louisville  &  N.  R.  Co.  v.  Bays,  142  Ky. 
400,  34  L.R.A.(N.S.)  678,  134  S.  W.  450 
(middle  of  the  night  in  small  hamlet) ; 
Laeve  v.  Missouri,  K.  &  T.  R.  Co.  —  Tex. 
Civ.  App.  — ,  136  S.  W.  1129  (man  drunk 
or  asleep,  lying  on  the  track  at  3:40  a.  m.). 

A  license  to  use  the  track  or  rifjlit  of 
wa^  for  1^  footpath  does  not  include   %h^ 
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for  transacting  his  private  business.  The 
one  is  a  public  road;  the  other,  private. 
The  public  railroad  train  traverses  great 
stretches  of  country,  at  great  speed,  the 
coal  operator's  cars  go  slowly  a  short  dis- 
tance. We  know,  by  judicial  cognizance  as 
a  matter  known  of  all  men,  tliat  great  num- 
bers of  people  do  walk  on  the  public  rail- 
road track,  and  their  presence  on  it  in 
many  instances  may  be  expected;  not  so  in 
the  case  of  the  private  track  operated  in 
carrying  on  a  coal  mine. 

We  think,  on  principles  above  stated, 
that  there  was  no  error  in  giving  the  fol- 
lowing instructions:  No.  2:  "The  court  in- 
structs the  jury  that  the  burden  of  proving 
negligence  is  upon  the  plaintiff,  and  that 
the  bare  fact  that  the  plaintiff  was  injured 


does  not  raise  a  prima  facie  presumption  of 
negligence  on  the  part  of  the  defendant." 
No.  3:  "The  court  instructs  the  jury  that 
the  defendant  owed  no  duty  to  mere  tres- 
passers to  keep  its  premises  safe,  and  the 
fact  ihat  the  trespasser  is  a  child  does  not 
alter  the  duty  owed  to  him."  No.  4:  "The 
court  instructs  the  jury  that  the  only  duty 
owed  by  the  defendant  to  the  plaintiff  was 
not  to  wantonly  or  wilfully  injure  him." 
No.  6:  "The  court  instructs  the  jury  that 
the  defendant  was  not  bound  to  take  pains 
to  prepare  his  premises  in  any  particular 
way,  or  the  cars  used  thereon,  to  the  end  of 
promoting  safety  of  children  who  might 
come  thereon  as  trespassers  or  as  bare  li- 
censees, but  that  the  plaintiff  must  take 
the  premises  as  they  were,  and  as  they '  were 


right  also  to  use  it  as  a  place  whereon  to 
lie  or  sit.  Caldwell  v.  Houston  &  T.  C. 
R.  Co.  supra. 

Where  a  deaf  man  was  injured  just  out- 
side a  village,  the  court  says  that  the  duty 
to  keep  a  lookout  because  of  the  habitual 
use  of  the  track  by  pedestrians  will  not  be 
extended  to  rural  communities  or  sparsely 
settled  regions;  such  use  of  the  tracks  in 
such  places,  although  not  interfered  with 
or  prevented  by  the  company,  does  not  con- 
vert the  users  from  trespassers  into  li- 
censees, nor  impose  any  lookout  duty;  they 
use  the  tracks  at  their  peril.  Miller  v.  Illi- 
nois C.  R.  Co.  —  Ky.  — ,  118  S.  W.  348. 

But  where  an  accident  happened  on  the 
main  track  of  a  railroad  upon  a  trestle 
within  yard  limits,  and  the  evidence  showed 
that  a  plank  walk  liad  been  permitted  to  re- 
main across  this  trestle  for  five  years  and 
had  been  used  generally  by  tiie  public,  it 
was  held  sufficient  to  go  to  the  jury  on  the 
question  of  the  duty  of  the  company  to 
anticipate  the  presence  of  persons  thereon. 
Williams  v.  Southern  R.  Co.  —  Ga,  App. 
— ,  75  S.  E.  572. 

In  Adams  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
83  Ark.  300,  103  S.  W.  725,  recovery  is 
denied  to  one  injured  while  on  a  trestle, 
be  not  having  been  seen,  the  decision  going 
on  the  ground  of  contributory  negligence, 
and  not  on  the  ground  that  there  was  no 
duty  to  keep  a  lookout  for  him.  As  stated 
at  the  beginning  of  the  note,  however,  the 
questions  as  to  contributory  negligence  and 
last  clear  chance  are  not  within  the  scope 
of  this  note. 

In  the  case  of  a  child  injured  while  upon 
a  trestle,  where  the  only  members  of  the 
train  crew  on  the  engine  were  the  engineer, 
fireman,  and  conductor,  an  instruction  was 
held  properly  to  confine  the  performance  of 
lookout  duty  to  those  three.  St.  Louis,  I. 
M.  k  S.  R.  Co.  y.  Flinn,  88  Ark.  484,  115 
S.  W.  142. 

b.  Trains  ho/eking  or  switching. 

Only   those   cases   are   cited   here   which 
turn  partially  or  chiefly  upon  the  fact  that  I 
the   trains    were   backing   or   switching,   or  * 
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with  special  reference  to  that  fact;  those 
cases  that  were  decided  upon  the  general 
rules  of  lookout  duty  are  cited  under  other 
appropriate  headings. 

It  seems  that  where  trains  are  backing 
or  switching,  the  duty  of  maintaining  a 
lookout  where  trespassers  are  to  be  antici- 
pated may  be  even  more  pronounced,  and 
may  require  special  precautions,  such  as 
placing  a  lookout  at  some  point  other  than 
the  engine. 

''When  the  lookout  duty  is  required  it 
means  such  a  lookout  as  will  be  effective 
for  the  purpose  intended,  and  reasonably 
sufficient  to  discover  the  peril  of  persons  on 
the  track,  as  well  as  to  stop  the  train  or 
engine  as  soon  as  it  can  be  done  by  the  exer- 
cise of  reasonable  care,  when  warning  or 
notice  of  the  danger  is  given.  To  meet  this 
duty  where  it  is  required  as  to  a  backing 
engine  in  the  nighttime,  there  should  be 
either  a  light  on  the  end  of  the  tender  or  a 
brakeman  stationed  there  with  a  lantern, 
or  a  brakeman  with  a  lantern  walking  in 
front  of  the  moving  engine.  The  fact  that 
the  engineer  may  be  keeping  a  lookout  is 
not  sufficient  when  the  way  is  not  lighted 
so  that  he  can  see  objects  on  the  track." 
Southern  R.  Co.  v.  Sanders,  supra. 

So,  it  is  said  that,  although  the  lookout 
is  generally  to  be  kept  upon  the  engine, 
when  the  engine  is  not  leading  the  train, 
but  is  pushing  it  from  the  rear,  and  is 
150  fe^t  from  the  front,  the  engine  is  not 
the  proper  place  for  the  lookout,  but  some- 
one should  be  placed  on  the  cars  in  such  a 
position  that  he  can  give  warning  of  their 
approach.  Louisville  &  N.  R.  Co.  v,  Veacli, 
129  Ky.  775,  112  S.  W.  869. 

This  rule  imposing  a  lookout  duty  in 
case  of  backing  and  switching  trains  at 
places  where  pedestrians  are  to  be  expected 
has  been  applied  under  the  following  cir- 
cumstances : 

— cars  being  pushed  or  kicked  along 
through  a  populous  town,  without  any 
lookout  on  the  cars  (boy  of  nine).  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Sparks,  81  Ark. 
187,  99  S.  W.  73; 

— boy  of  eleven  driving  calves  across 
track  in  railroad  yards,  struck  by  car  kicked 
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being  used,  at  the  time  he  came  on  them, 
and  if  they  believe  from  the  evidence  that 
the  defendant,  through  its  servants,  did  not 
wilfully  or  wantonly  injure  the  plaintiff, 
then  they  must  find  for  the  defendant."  No. 
6:  "The  court  instructs  the  jury  that  the 
law  is  that  the  defendant  owed  to  the  plain- 
tiff no  higher  duty  or  obligation  than  it 
owed  to  an  adult  who  may  have  been  a 
trespasser  upon  its  premises,  and  that,  in 
order  for  the  plaintiff  to  recover,  he  must 
show  by  a  preponderance  of  the  evidence 
that  Ed  Bower,  the  agent  of  the  defendant 
company,  wilfully  or  wantonly  caused  the 
injury  complained  of  in  the  plaintiff's  dec- 
laration." 

We  think  the  court  should  have  given  in- 
struction No.  1,  as  follows:  "The  court  in- 


structs the  jury  that  the  evidence  in  this 
case  is  not  sufficient  to  support  the  verdict 
for  the  plaintiff,  and  they  must  therefore 
find  for  the  defendant." 

Under  these  principles,  we  affirm  the 
judgment  of  the  Circuit  Court,  granting  a 
new  trial. 

Miller,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  the 
court.  In  my  view  it  is  not  supported 
either  by  our  own  cases  or  some  of  those 
cited  in  the  opinion  from  other  states. 

The  opinion  overlooks  very  important 
facts,  strongly  bearing  on  the  rights  of  the 
parties,  and  which  cannot  be  properly 
ignored  in  any  just  disposition  of  the  case. 
The  record  shows  that  while  the  side  track 


in  from  flying  switch.  St.  Louis  South- 
western R.  Co.  V.  Adams,  98  Ark.  222,  135 
S.  W.  814; 

— ^boy  of  eleven  in  railroad  yards.  Spizale 
V.  Louisiana  R.  &  Nav.  Co.  128  La.  187, 
54  So.  714; 

— ^train  pushed  against  a  standing  car 
which  struck  a  child  of  seven  upon  a  path 
crossing  track  commonly  used  as  a  foot 
crossing,  in  a  village  of  300,  with  no  look- 
out on  the  front  end  of  the  train.  Houston 
East  &  West  R.  Co.  v.  Adams,  44  Tex.  Civ. 
App.  288,  98  S.  W.  222 ; 

— licensee  in  railroad  yards  in  a  city  at 
a  point  generally  used  as  thoroughfare  by 
the  public,  in  spite  of  warning  signals. 
Teakle  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
32  Utah,  276,  10  L.R.A.(N.S.)  486,  90  Pac. 
402,  same  case  on  another  appeal,  36  Utah, 
29,  102  Pac.  635; 

— ^girl  of  ten  in  small  village  where  water 
was  furnished  the  residents  by  the  rail- 
road company  and  stored  in  a  tank  beside 
the  track,  to  which  the  residents  were  in 
the  habit  of  going  daily,  and  to  reach  which 
they  must  cross  the  tracks;  the  court  say- 
ing that  the  girl  was  neither  a  trespasser 
nor  a  bare  licensee.  Kyne  v.  Soutliern  P. 
Co.  —  Utah,  — ,  126  Pac.  311 ; 

— in  yard  limits  in  a  city  at  a  point  used 
by  the  public  at  all  hours  of  the  day  and 
night;  licensee.  Chesapeake  &  O.  R.  Co.  v. 
Corbin,  110  Va.  700,  67  S.  E.  179. 

Where  a  boy  of  five  was  killed  near  the 
depot  in  a  town,  by  an  engine  and  two 
coaches  backing  through  a  street  where  chil- 
dren were  in  the  habit  of  playing,  although 
frequently  warned  away,  with  a  brakeman 
on  the  rear  end  of  the  coach  next  to  the 
engine;  the  court  saying  that  the  failure  to 
maintain  a  lookout  in  front  was  the  grossest 
and  most  inexcusable  negligence.  Hollins  v. 
New  Orleans  &  N.  W.  R.  Co.  119  La.  418, 
44  So.  169. 

Under  the  following  circumstances  the 
question  of  negligence  was  held  sufficient  to 
go  to  the  jury: 

— where  a  cement  company  was  operating 
a  train  on  a  spur  line  of  railroad  in  a  rail- 
road yard,  the  engine  pushing  the  train,  and 
a  brakeman  on  the  car  next  the  engine, 
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and  another  on  the  third  car  from  the  for- 
ward end,  and  an  employee  of  the  railroad 
company  repairing  the  track  was  injured, 
negligence  in  not  having  a  man  on  the 
front  car  was  held  a  question  for  the  jury. 
Barboza  v.  Pacific  Portland  Cement  Co.  — 
Cal.  --,  120  Pac.  767; 

— train  backing  near  a  station  with  no 
lookout  on  the  rear,  the  company's  rules  re- 
quiring such  a  lookout  when  a  train  was 
backing.  Florida  R.  Co.  v.  Sturkev,  66 
Fla.  196,  48  So.  34; 

— ^where  evidence  tended  to  prove  user  by 
the  public  with  knowledge  and  acquiescence 
of  the  company,  and  a  train  was  running^ 
backwards  through  a  populous  part  of  the' 
town  without  lookout.    Dimery  v.  Bennetts- 
ville  &  C.  R.  Co.  --  S.  C.  — ,  75  S.  E.  399; 

— ^train  backing  in  railroad  yards  of  a 
city  with  no  one  on  foremost  car  to  look 
out.  St.  Louis  Southwestern  R.  Co.  v. 
Driver,  —  Tex.  Civ.  App.  — ,  137  S.  W. 
409. 

Where  a  boy  of  six  was  injured  upon  a 
railroad  track  in  a  street  by  switching  cars, 
in  a  densely  populated  city,  at  a  point 
where  children  were  constantly  found,  the 
court  says  he  was  not  a  trespasser,  but 
had  an  equal  right  to  that  of  the  company 
to  the  use  of  the  street,  and  that  the  com- 
pany was  under  no  duty  to  keep  a  lookout 
for  persons  under  or  between  cars,  but  was 
under  a  duty,  before  starting  the  cars,  to 
ascertain  and  discover  whether  any  person 
on  the  street  might  be  injured  by  such  move- 
ment. Jaffi  V.  Missouri  P.  R.  Co.  205  Mo. 
450,  103  S.  W.  1026. 

Where  a  boy  of  fifteen  was  injured  in  a 
switch  yard,  the  court  says  that  lookout 
duty  depended  on  user;  if  the  railroad 
operatives  had  no  right  to  expect  a  clear 
track,  then  they  were  under  a  lookout  duty ; 
if  entitled  to  expect  a  clear  track,  there 
was  no  such  duty,  for  the  injured  person 
would  be  a  trespasser;  and  that  the  plain- 
tiff must  show  such  user  of  the  tracks  at 
the  point  of  injury  as  to  establish  both 
knowledge  of,  and  acquiescence  in,  the  same 
bv  the  companv.  Hufft  v.  St.  Louis  &  S. 
F*^.  R.  Co.  222  Mo.  286,  121  S.  W.  120, 

Where  a  boy  of  five  was   injured  by  a 
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is  located  on  the  private  grounds  of  defend- 
ant, it  likewise  appears  that  on  each  side 
of  this  side  track,  and  the  public  road  par- 
alleling it  on  one  side,  and  the  railroad  of 
the  Kanawha  k  Michigan  Railway  Company 
paralleling  it  on  the  other,  defendant  had 
built  for  the  use  of  its  employees  some 
fourteen  or  fifteen  dwelling  houses,  with 
some  intervening  buildings;  and  that  west 
of  these  was  its  power  house,  and  its  tipple, 
and  the  railway  station.  The  infant  plain- 
tiff lived  with  its  mother  and  its  grand- 
father, the  latter  an  employee  of  defendant, 
in  house  No.  1,  the  westernmost  of  the  mine 
houses,  located  on  the  north  side  of  these 
tracks  and  the  public  road,  and  only  about 
150  feet  from  the  point  on  the  side  track 
where  plaintiff  was  injured.    All  the  other 


houses  were  occupied  by  families  of  em- 
ployees of  defendant  company,  some,  if  not 
all  of  them,  having  small  children,  and  of 
which  defendant,  as  the  evidence  shows,  had 
notice.  The  locations  of  these  houses,  op- 
posite each  other,  on  either  side  of  the  pub- 
lic road  and  the  railway  tracks,  was  such 
as  to  put  defendant  on  notice  that  the  occu- 
pants of  these  houses  would  naturally,  if 
not  necessarily,  cross  the  side  track  in  vis- 
iting and  communicating  with  each  other. 
Besides  there  was  some  evidence  of  beaten 
paths  across  and  upon  the  side  track.  De- 
fendant had  created  these  conditions  at  the 
place  where  plaintiff  was  injured,  and  there- 
by voluntarily  assumed  upon  itself  such 
duties  and  responsibilities  as  the  law  im- 
poses, in  operating  its  side  track  railroad. 


train  backing  in  a  public  street,  a  general 
chaise  of  duty  to  exercise  ordinary  care  to 
discover  persons  on  the  track,  the  degree 
of  care  varying  as  the  known  probabilities 
of  danger  might  vary  along  the  different 
portions  of  its  route,  adding  as  to  the  facts 
of  the  case  that  the  company  was  liable 
only  if  it  failed  to  keep  a  lookout  ahead,  is 
not  erroneous  as  imposing  a  duty  to  keep 
a  lookout  at  a  place  other  than  the  front 
of  a  moving  train.  Mexican  C.  R.  Co.  v. 
Rodriguez,  —  Tex.  Civ.  App.  — ,  133  S;  "W. 
690. 

Where  a  boy  of  eleven  was  injured  in 
railroad  yards  opposite  a  station,  at  a 
point  habitually  used  by  the  public  for 
years,  be  was  said  to  be  a  licensee,  and 
not  a  trespasser,  so  that  an  instruction  that 
he  was  a  trespasser  was  erroneous,  and  the 
further  instruction  that  the  company  had  a 
lookout  duty  was  inconsistent  with  the  first, 
for  if  he  was  a  trespasser,  the  company 
did  not  owe  him  a  lookout  duty.  Burton 
T.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  —  Ky. 
— ,  113S.  W.  442. 

Where  a  person  is  injured  in  switch  yards 
by  a  backing  train,  at  a  point  habitually 
used  by  the  public,  he  is  not  to  be  deemed 
a  trespasser;  but  it  is  erroneous  to  charge 
negligence  on  the  part  of  the  company  for 
having  no  lookout  on  the  rear  end  of  the 
train,  when  the  evidence  shows  that  such 
a  person  could  not  have  seen  the  injured 
person  even  if  he  had  been  there,  on  ac- 
count of  other  cars  in  the  wav.  Missouri, 
K.  &  T.  R.  Co.  v.  Briscoe,  102  Tex.  505,  119 
8.  W.  844,  same  case  on  former  appeal,  — 
Tex.  — ,  110  S.  W.  430. 

But  where  a  boy  of  fourteen  was  injured 
by  an  engine  backing  on  a  switch  in  a  street 
owned  by  the  company,  evidence  of  habitual 
use  by  the  public  without  hindrance,  and 
evidence  of  no  warning  signs,  should  not  be 
admitted,  for  under  such  conditions  a  per- 
son is  a  trespasser,  and  acquiescence  on  the 
part  of  the  company  does  not  change  that 
fact  (§  14  of  article  30  of  the  Baltimore 
City  Code  of  1906,  requiring  a  lookout  in 
such  cases,  is  obsolete  and  inoperative). 
Baltimore  &  O.  R.  Co.  v.  State,  114  Md. 
538,  80  Atl-  170. 
41  I.,R.A.(N.S.) 


A  railroad  company  in  switching  its  cars 
upon  its  own  tracks  owes  no  lookout  duty 
whatever  to  a  trespasser  thereon,  and  the 
fact  that  persons  frequently  crossed  the 
railroad  for  their  own  convenience,  near 
that  place,  does  not  alter  the  rule  (boy  of 
^six).  Elliot  V.  Louisville  &  N.  R«  Co.  30 
Ky.  L.  Rep.  471,  99  S.  W.  233. 

A  person  picking  up  coal  in  a  switch 
yard  30  feet  from  a  passageway  habitually 
used  by  the  public  is  a  trespasser,  and  the 
company  owes  no  lookout  duty  to  one  who 
wanders  about  the  yard  and  gets  under 
cars  for  the  purpose  of  taking  coal  there- 
from. McQuarv  v.  Louisville  &  N.  R.  Co. 
—  Ky.  — ,  128  S.  W.  329. 

In  making  a  flying  switch,  a  railroad 
company  is  under  no  duty  to  maintain  a 
special  lookout  for  licensees  on  its  tracks; 
nor  is  it  the  duty  of  the  lookout  upon  the 
moving  cars  to  disregard  other  duties  in 
order  to  keep  a  constant  supervision  over 
the  track,  to  see  that  a  licensee  who  has 
avoided  the  detached  engine  does  not  fail 
to  turn  his  head  to  see  that  the  track  is 
clear  before  returning  to  it.  Chesapeake  & 
O.  R.  Co.  V.  Farrow,  106  Va.  137,  55  S.  E. 
569,  10  Ann.  Cas.  12. 

It  seems  that  in  Georgia  the  rule  im- 
posing a  lookout  duty  where  the  presence 
of  trespassers  should  be  anticipated  does 
not  apply  to  switch  yards,  for  the  reason 
that  acquiescence  in  the  use  of  such  a  place 
by  pedestrians  should  not  be  presumed, 
even  after  long-continued  use. 

So,  it  held  that,  although  the  general  rule 
of  no  lookout  duty  towards  trespassers  is 
subject  to  an  exception  in  case  of  habitual 
use  by  the  public,  so  as  to  put  the  com- 
pany on  notice,  this  exception  does  not  ap- 
ply to  an  extensive  switch  yard,  where 
trains  are  being  moved  and  made  up  con- 
stantly by  night  and  day;  these  places  are 
so  extremely  dangerous  that  the  presump- 
tion of  a  license  would  be  very  unnatural; 
only  express  consent  would  serve  to  license 
a  thoroughfare  under  such  circumstances. 
Georgia  R.  &  Bkg.  Co.  v.  Fuller,  6  Ga.  App. 
454, '65  S.  E.  313. 

One  using  tracks  in  a  switch  yard  for  a 
footpath     is    a    trespasser,    although    the 
18 
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The  evidence  moreover  shows  reckless  dis- 
regard by  the  servant  of  the  defendant  in 
operating  the  car  that  injured  plaintiff.  He 
admits  tiiat  before  starting  the  car  down 
the  incline  he  took  no  pains  to  look  ahead 
for  objects  on  the  track ;  that  he  got  on  the 
car  at  the  rear  end,  and  did  not  go  in  front 
where  the  brake  was,  or  keep  any  kind  of 
lookout  ahead,  and  did  not  know  that  he 
had  run  over  and  injured  plaintiff  until 
after  he  had  reached  the  coal  tipple,  al- 
though he  was  called  to  by  the  mother  of 


the  cnild,  running  towards  it  in  the  direc- 
tion of  the  moving  car,  from  where  she  had 
been  at  work,  at  a  neighbor's,  on  the  south 
side  of  the  track;  and  also  by  a  Mrs.  Can- 
terbury, who  had  charge  of  the  child,  stand- 
ing with  another  child  in  anns  on  the  porch 
of  house  No.  1,  on  the  north  side  of  the 
track,  and  urging  on  the  pursuit  by  a  small 
boy  six  years  old  sent  by  her  to  rescue  the 
plaintiff  from  the  impending  danger.  It 
is  admitted  that  at  the  rate  the  car  was 
moving  it  could  have  been  stopped  within 


tracks  may  be  frequently  so  used,  and  the 
rule  of  lookout  duty  based  on  implied  ac- 
quiescence has  no  application  to  such  a 
place,  because  an  inference  of  acquiescence 
or  license  is  too  inconsistent  with  the  con- 
tinuous use  of  the  tracks  for  switching  pur- 
?oses.  Waldrep  v.  Georgia  R.  &.  Bkg.  Co. 
Ga.  App.  342,  66  S.  £.  1030. 

So,  in  Atlantic  Coast  Line  R.  Co.  v.  Mc- 
Donald, 135  Ga.  635,  70  S.  E.  240,  it  is 
said  that  a  railway  company  is  under  no 
duty  to  station  a  watchman  upon  a  switch 
engine,  to  watch  for  people  where  they  are 
not  anticipated  and  have  no  right  to  be. 

But  where  there  is  only  the  one  main 
track  never  used  for  storing  cars,  with  noth- 
ing whatever  to  indicate  that  it  is  a  part 
of  the  switch  yard,  or  to  put  a  pedestrian 
on  notice  of  any  unusual  danger  in  this 
respect  in  using  it,  it  does  not  come  within 
the  switch  yard  rule,  although  it  may  be 
within  the  yard  limits  and  may  be  used  in- 
frequently for  switching  purposes.  Wil- 
liams V.  Southern  R.  Co.  —  Ga.  App.  — ,  75 
S.  E.  572. 

In  Murphy  v.  Wabash  R.  Co.  228  Mo.  56, 
128  S.  W.  481,  there  is  a  strong  and  ex- 
haustive dissenting  opinion  by  Judge  Wood- 
son against  the  rule  of  lookout  duty,  upon 
two  chief  grounds:  First,  that  the  so- 
called  humanitarian  doctrine  requiring  a 
lookout  for  trespassers  is  a  false  doctrine, 
based  upon  bad  morals  and  violative  of  an 
express  statute  of  the  state  of  Missouri; 
and  second,  that  even  if  that  doctrine  were 
to  be  followed  generally,  it  would  not  ap- 
ply to  that  case,  for  an  implied  license  does 
not  extend  beyond  the  limits  of  the  use 
shown,  either  in  extent  or  character,  and 
there,  while  the  use  shown  was  that  of 
walking  between  the  rails,  that  plaintiff 
was  sitting  or  lying  upon  or  across  one  rail. 


IV,  Rules   08    applied   to    infant   tres- 

poBsera, 

As  to  right  of  persons  in  charge  of  train 
to  presume  that  child  will  get  out  of 
danger,  see  note  to  Southern  R.  Co.  v.  Chat- 
man,  6  L.R.A.  (N.S.)  283.  In  this  connec- 
tion it  may  be  observed  that,  even  conced- 
ing the  duty  to  keep  a  lookout  for  children, 
the  omission  of  that  duty  may  not  always 
be  regarded  as  the  proximate  cause  of  the 
injury,  since  it  may  appear  that  even  if 
the  child  had  been  discovered,  the  train- 
41  L.R.A.(N.S.) 


men,  under  some  circumstances,  might  have 
been  justified  in  assuming  that  he  would  get 
out  of  danger. 

Thus,  where  a  boy  of  ten  was  crossing  the 
tracks  at  a  frequented  place  in  a  city,  he 
was  said  to  be  a  "licensee  at  best,"  and 
where  the  evidence  showed  that  he  crossed 
and  then  suddenly  returned  to  the  track 
when  too  late  to  stop  the  train,  so  that,  had 
the  engineer  looked  in  time,  he  would  have 
seen  the  boy  going  from  the  track,  and 
would  have  had  a  right  to  expect  that  he 
would  continue  on  his  journey,  the  defend- 
ant company  is  not  liable.  Matz  v.  Mis- 
souri P.  R.  Co.  217  Mo.  275,    117  S.  W.  584. 

No  cases  are  placed  under  this  division 
of  the  note  except  those  giving  special  em- 
phftsis  or  effect  to  the  fact  that  the  injured 
person  was  an  infant;  all  cases  of  infant 
trespassers  that  are  decided  with  reference 
to  the  general  duty  of  keeping  a  lookout, 
without  particular  regard  to  the  fact  of 
infancy,  are  placed  under  the  various  other 
appropriate  Headings,  with  a  note  made  of 
the  actual  age  when  it  appears  i-n  the  record. 

The  law  with  regard  to  vigilance  to  dis- 
cover mere  trespassers  logically  must  he 
the  same  whether  the  trespasser  be  a  child 
or  an  adult.  A  different  degree  of  care  as 
to  infants  and  helpless  beings  arises  only 
from  the  time  of  the  actual  discovery  of 
their  condition  and  character,  and  not  be- 
fore. Palmer  v.  Oregon  Short  Line  R.  Co. 
34  Utah,  466,  98  Pac.  680,  16  Ann.  Cas. 
229. 

Where  there  is  held  to  be  no  lookout  duty 
towards  a  trespasser  generally,  the  fact 
that  the  trespasser  is  an  infant  only  two 
years  old  adds  no  duty  to  the  railroad's 
employees  to  anticipate  its  presence  on  the 
track,  or  to  keep  a  lookout  for  it  in  advance 
of  the  actual  seeing  of  its  peril.  O'Bannion 
V.  Southern  R.  Co.  33  Ky.  L.  Rep.  436,  110 
S.  W.  329. 

So,  in  Southern  R.  Co.  v.  Smith,  163  Ala. 
174,  50  So.  390,  it  was  said  that  if  a  boy 
of  six  years  was  lying  upon  the  track  near 
a  town,  he  was  a  trespasser,  although  the 
track  was  frequently  used  at  that  point  by 
pedestrians,  and  that  no  lookout  duty  was 
owed  him. 

Where  a  child  of  fifteen  months  was  in- 
jured at  a  point  used  by  the  public  in  a 
thickly  populated  neighborhood  near  a  town, 
the  court  says  that  if  the  child  was  a  tres- 
passer, no  lookout  duty  was  imposed  upon 
the  company  simply  because  it  was  a  child; 
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from  5  to  6  feet,  and  the  evidence  of  some 
of  the  witnesses  is  that  plaintiff  could  have 
been  seen  on  the  track  some  90  feet  ahead  of 
the  car  when  it  was  started  down  the  grade. 
Under  these  facts  and  circumstances  did 
defendant  owe  plaintiff  no  duty  to  keep  a 
lookout?  The  opinion  of  the  court  answers, 
No;  that  the  only  duty  owed  him  was  the 
negative  one  not  to  wantonly  and  recklessly 
injure  him,  when  discovered  on  the  track. 
I  cannot  so  hold.  The  opinion  concedes 
that  (his  negative  duty  is  not  the  full  meas- 


ure of -responsibility  of  a  railway  company 
operating  trains  for  long  distances;  that 
there  is  then  a  positive  duty  to  maintain  a 
reasonable  lookout  on  its  private  right  of 
way  for  helpless  persons  and  dumb  animals. 
So  says  Gunn  v.  Ohio  River  R.  Co.  36  W. 
Va.  165,  32  Am.  St.  Rep.  842,  14  S.  E.  465; 
Id.  42  W.  Va,  676,  36  L.R.A.  575,  26  S.  E. 
546,  and  Bias  v.  Chesapeake  &  O.  R.  Co.  46 
W.  Va.  349,  33  S.  E.  240,  and  other  deci- 
sions of  this  court.  What  reason  or  author- 
ity would  excuse  a  coal  company  operating 


but  that  the  court  should  receive  evidence 
of  the  frequency  of  travel  and  use  of  the 
path  beside  the  track  by  the  public,  to  fix 
knowledge  of  conditions  on  the  company. 
Southern  R.  Co.  v.  Forrister,  158  Ala.  477, 
48  So.  69. 

Where'there  was  no  evidence  of  the  habit- 
ual use  of  a  railroad  yard  by  pedestrians, 
except  that  children  frequently  visited  the 
place,  but  were  made  to  leave,  and  where 
children,  after  being  driven  out,  returned 
and  were  injured  by  a  switching  train,  it 
was  held  that  there  was  no  duty  upon  the 
railroad  employees  to  anticipate  such  re- 
turn, and  to  look  for  them.  Smalley  v.  Rio 
Grande  Western  R.  Co.  34  Utah,  423,  98 
Pac.  311. 

But  where  a  child  of  seven  was  struck  by 
a  train  upon  a  freight  siding,  and  where 
the  crew,  knowing  that  children  were  ac- 
customed to  play  about  the  cars  at  that 
point,  moved  the  cars  without  due  lookout, 
the  court  says  that  such  a  child  cannot  be 
deemed  a  trespasser,  but  is  a  licensee,  and 
therefore  the  company  is  liable,  although 
the  injury  was  not  wanton  or  wilful.  Erie 
R.  Co.  v.  Swiderski,  197  Fed.  521. 

But  where  a  child  of  two  and  one-half 
▼ears  was  injured  near  a  depot  in  a  popu- 
lous town,  at  a  point  much  used  by  pedes- 
trians, the  court  says  that  the  train  opera- 
tives were  under  a  greater  duty  to  keep  a 
lookout  for  children  than  for  adults,  and 
adds  that  in  the  case  of  children  there  is 
a  duty  to  keep  a  reasonable  lookout  consist- 
ent with  the  other  duties  of  the  operatives. 
McGuire  v.  Norfolk  A  W.  R.  Co.  — -  W.  Va. 
— ,  74  S.  E.  869. 

And  where  a  child  of  sixteen  months  was 
injured,  the  court  says  simply  that  the  en- 
gineer was  under  a  duty  to  observe  it. 
Dempsey  v.  Norfolk  A  W.  R.  Co.  69  W. 
Va.  271,  34  L.R.A.(N.S.)  682,  71  S.  E.  284. 

In  Mabtin  v.  Hughes  Creek  Coal  Co., 
however,  a  coal  company  operating  a  pri- 
vate railroad  or  switch  tracK  upon  its  own 
property  is  said  not  to  be  bound  to  keep  a 
lookout  for  trespassing  children,  the  court 
suggesting  a  distinction  between  public  and 
private  railroads. 

It  is  the  duty  of  those  on  the  engine  to 
obaerre  a  lookout  ahead,  and  therefore  it  is 
not  their  duty  to  keep  a  lookout  at  the  rear, 
even  when  a  child  of  five  or  six  years  has 
been  observed  going  down  a  parallel  track, 
bot  in  an  opposite  direction  from  that  in 
which  the  train  is  moving.  International 
A,  G.  N.  R.  Co.  v.  Vallejo,  102  Tex.  70,  113 
41  L.R.A.(N.S.) 


S.  W.  4,  115  S.  W.  25,  reversing  —  Tex.  Civ. 
App.  — ,  108  S.  W.  1187. 

F.  Statutes. 

For  the  statutory  provisions  in  Arkan- 
sas (Kirby's  Dig.  §  6607)  and  in  Tennes* 
see  (Shannon's  Code,  §  1574),  see  the  earlier 
note  in  8  L.R.A.(N.S.)  1069. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tucka, 
95  Ark.  190,  129  S.  W.  541,  it  is  said  that 
a  licensee,  if  negligent  himself,  cannot  hold 
the  company  liable  even  under  the  Arkan- 
sas statute;  that  the  company  owes  him 
no  affirmative  duty  of  care. 

Since  Kirby's  Dig.  §  6607,  does  not  make 
negligence  in  not  keeping  a  lookout  a  cause 
of  action  against  the  engineer,  a  complaint 
drawn  against  both  the  railroad  company 
and  the  engineer  really  states  a  cause  of 
action  against  the  company  only,  and,  being 
thus  separable,  the  cause  is  removable  from 
a  state  to  a  Federal  court  at  the  instance  of 
the  company.  Lockard  v.  St.  Louis  k  S.  F. 
R.  Co.  167  Fed.  675. 

Shannon's  Code,  although  not  applying  to 
switching  operations,  applies  to  all  regu- 
larly moving  trains,  and  the  latter  term 
includes  a  train  which  has  been  switching 
and  is  fully  organized  and  ready  to  start 
except  that  it  has  to  go  back  to  a  switch 
before  proceeding  on  its  main  course,  and 
if  such  train  backs  without  lookout  at  the 
rear,  and  in  so  doing  injures  one  (boy  of 
eight)  who  is  traversing  the  tracks  on  a 
path  used  by  the  public  for  many  years, 
the  company  is  liable.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Davis,  88  C.  C.  A.  414,  161 
Fed.  334. 

The  duties  imposed  by  Shannon's  Code 
upon  a  railroad,  including  lookout  duty,  do 
not  apply  to  a  train  while  making  up  in 
a  depot  grounds,  so  as  to  make  the  company 
liable  for  killing  a  trespasser  under  such 
circumstances.  I^ayne  v.  Illinois  C.  R.  Co. 
83  C.  C.  A.  589,  165  Fed.  73. 

It  seems  that  under  Shannon's  Code,  a 
railroad  company  is  under  a  duty  to  main- 
tain a  lookout  ahead  even  for  trespassers 
who  are  wrongfully  operating  a  hand  car 
for  their  own  pleasure  upon  the  tracks  of 
the  company.  Louisville  &  N.  R.  Co.  v. 
Womack,  97  C.  C.  A.  559,  173  Fed.  752. 

A  work  train  is  not  a  freight  train  with-  , 
in   the   meaning  of  a  statute   requiring  a 
brakeman  on  the  rear  car  of  every  freight 
train.    Bacon  v.  New  York,  N.  H.  ft  H.  R. 
Co.  194  Mass.  489,  80  N.  E.  458. 

H.  C.  Sh. 
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a  side  track  through  a  village,  as  in  this 
case,  from  keeping  a  reasonable  lookout  for 
helpless  persons,  though  technically  tres- 
passers? If,  as  our  cases  hold,  such  a  duty 
is  imposed  on  a  railway  company  running 
fast  trains,  the  same  duty  may  with  greater 
reason  it  seems  to  me  be  required  of  a  cor- 
poration operating  a  side  track  in  a  vil- 
lage, where  it  has  reason  to  anticipate  the 
presence  of  helpless  persons.  Its  servants 
have  no  paramount  duties  to  distract  them, 
as  in  the  case  of  trainmen  operating  fast 
running  trains  at  long  distance. 

The  general  rule,  erroneously  applied  in 
the  opinion,  that  the  owner  of  private  prop- 
erty owes  no  duty  to  a  trespasser,  though 
not  controverted,  I  think  inapplicable  to  the 
facts  in  this  case.  Nor  in  my  opinion  is  its 
application  here  supported  by  our  cases  of 
Ritz  V,  Wheeling;  Dicken  v.  Liverpool  Salt 
&.  Coal  Co.;  Uthermohlen  v.  Bogg's  Run  Min. 
&  Mfg.  Co.,  and  Conrad  v.  Baltimore  &  O.  R. 
Co.  referred  to.  In  neither  of  those  cases, 
unless  it  be  Dicken  v.  Liverpool  Salt  &  Coal 
Co.,  did  the  negligence  of  defendant  relied 
on  constitute  active  negligence  on  the  part 
of  defendant,  as  distinguished  from  passive 
negligence,  particularly  illustrated  in  the 
case  of  Ritz  v.  Wheeling,  where  the  injuries 
were  sustained  by  plaintiff  through  the  con- 
dition of  the  premises,  "without  the  imme- 
diate intervention  of  any  human  agency 
save  his  own."  This  distinction,  though 
inapplicable  to  that  case,  is  clearly  drawn 
in  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113 
Ga.  398,  64  L.R.A.  314,  39  S.  E.  82,  opinion 
by  Judge  Fish,  a  case  quoted  from  and 
much  relied  on  by  Judge  Brannon  in  Uther- 
mohlen V.  Bogg's  Run  Min,  &  Mfg.  Co.  supra. 
The  fact  that  in  the  case  at  bar,  as  in 
Gunn  V.  Ohio  River  R.  Co.  and  other  cases, 
defendant  was  charged  with  negligently 
bringing  force  to  bear  on  plaintiff  by  a  posi- 
tive act  done  after  his  entry  on  defendant's 
premises, — a  negligent  act  of  commission, — 
is  what  distinguished  this  class  of  cases 
from  those  of  passive  negligence,  where  the 
injury  is  not  the  result  of  the  immediate  act 
of  negligence  of  defendant.  In  Dicken  v. 
Liverpool  Salt  &  Coal  Co.  the  proof  showed 
that  the  child  was  injured  on  the  private 
grounds  of  defendant,  by  being  run  over  by 
a  salt  car  dra^Ti  by  a  mule  in  charge  of  a 
driver,  no  lines  being  used.  The  driver  was 
on  a  return  trip  from  the  salt  shed  to  the 
salt  house  of  defendant.  The  driver  was 
on  the  car  looking  ahead,  and  as  soon  as  he 
discovered  the  child  he  called  to  the  mule, 
and  did  all  he  could  to  stop  the  car  and 
save  the  child,  and  actually  did  get  to  it  in 
time  to  save  its  life,  but  not  in  time  to 
save  the  wheel  of  the  truck  from  passing 
over  its  foot.  How  different  that  case  is 
from  this!  I  do  not  deny  that  there  are 
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many  decisions  supporting  the  opinion, 
some  of  them  are  cited.  But  this  court  in 
the  cases  referred  to  is  committed  to  a 
different  rule. 

The  distinction  I  contend  for  is  perhaps 
best  illustrated  by  the  case  of  Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.  25  Kan.  738, 
a  case  practically  on  all  fours  with  the  case 
at  bar,  opinion  by  Valentine,  Judge,  con- 
curred in  by  so  distinguished  a  judge  as 
Mr.  Justice  Brewer,  late  a  distinguished 
member  of  the  Supreme  Court  of  the  Unit- 
ed States.  That  case  distinctlv  holds  that 
the  question  whether  defendant  was  guilty 
of  negligence  in  injuring  the  child  on  the 
track  was  a  question  of  fact  for  the  jury, 
and  not  one  of  law  for  the  court.  The  class 
of  cases  to  which  the  opinion  of  the  court 
would  now  commit  us,  as  yrell  as  those  of 
the  contra  class,  including  our  case  of  Gunn 
v.  Ohio  River  R.  Co.  and  Bias  v.  Chesapeake 
&  O.  R.  Co.  supra,  are  collated  in  a  note 
to  Southern  R.  Co.  v.  Chatman,  4  Ann.  Cas. 
675,  680,  and  supplemented  by  a  similar 
note  to  Palmer  v.  Oregon  Short  Line  R.  Co. 
16  Ann.  Cas.  229,  247,  both  cited  in  the 
opinion  of  the  court.  I  refer  to  those  notes. 
The  rule  of  the  contra  class  of  cases  is  the 
reasonable  and  humane  one.  The  other, 
when  applied  to  cases  like  the  one  we  have 
here,  is  cruel  and  inhuman,  and  a  reproach 
to  the  law.  I  would  reverse  the  judgment 
below,  and  enter  judgment  here  for  plain- 
tiff on  the  verdict  of  the  jury.. 

Williams,  J.,  concurs. 

Petition  for  rehearing  denied  June  15, 
191^. 
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CONRAD  H.  CHRISTOPHERSON,  Trustee, 
etc.,  of  Herman  Weise,  Bankrupt,  Appt., 

V. 

P.  H.  HARRINGTON,  Respt. 

(118  Minn.  42,  13«  N.  W.  289.) 

Bankruptcy  —  title  to  property  —  where 
located. 

1.  The  title  to  the  property  involved  in 
bankruptcy  proceedings  remains  in  the 
bankrupt  until  the  appointment  and  quali- 
fication of.  the  trustee ;  the  title  of  the  trus- 

Headnotes  by   Bbown,   J 

■ 

Xote,  —  Snfjiciency  of  service  of  notice 
neccHsary  to  fix  contract  rights  upon 
hanTcrupt  after  initiation  of  bank- 
ruptcy proceedings^  &tif  before  ap- 
pointtne^it  of  trustee. 

As  bearing  upon  the  principles  involved 
in    the    question    stated    in    the    title,    it 
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tee,  when  appointed,  relating  back  as  of  the 
date  of  the  adjudication  in  bankruptcy. 

Same  —  land  contract  —  termination 
—  notice. 

2.  During  the  interval  between  the  ad- 
judication in  bankruptcy  and  the  appoint- 
ment of  the  trustee,  the  vendor  in  an  ex- 
ecutory contract  for  the  sale  of  land  to 
the  bankrupt  may  serve  notice  upon  the 
bankrupt  for  the  termination  and  cancela- 
tion of  the  contract  for  default  in  pavment 
of  the  purchase  price,  as  provided  for  by 
chapter  355,  Laws  1009  (Rev.  Laws  Supp. 
1 909,  §  4442 ) ,  and  the  notice  so  served  and 
<;iven  is  valid  and  effectual  unless  the  re- 
sult of  fraud  or  collusion  with  the  bank- 
rupt, and  for  the  purpose  of  defeating  the 
rights  of  creditors. 

(May  31,  1912.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  CJourt  for  Murray  County  over- 
ruling a  demurrer  to  part  of  the  answer  in 
an  action  brought  to  recover  the  amount  of 
a  down  payment  made  by  Weise,  a  bank- 
rupty  under  a  contract  for  the  purchase  of 
land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  R.  W.  ParlLman,  with  Mr.  Jay  A. 
Kennlcott,    for   appellant: 

The  trustee  succeeds  to  all  of  the  inter- 
est of  the  bankrupt  in  the  property.  This 
being  true,  a  notice  required  to  be  served 
upon  the  bankrupt,  under  the  contract, 
would  be  futile  and  useless,  and  would  con- 
stitute no  notice  which  would  be  of  binding 
force  upon  the  creditors  unless  it  was  served 
upon  the  trustee. 

Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  ed. 
405,  22  Sup.  Ct.  Rep.  269;  Re  Granite  City 
Bank,  70  C.  C.  A.  316,  137  Fed.  819;  In- 
ternational Bank  v.  Sherman,  101  U.  S.  404, 
25  L.  ed.  866;  Rand  v.  Sage,  94  Minn.  344, 
102  N.  W.  864;  Acme  Harvester  Co.  v. 
Beekman  Lumber  Co.  222  U.  S.  300,  56  L. 
ed.  208,  32  Sup.  Ct.  Rep.  96;  Re  Hurley,  185 
Fed.  851;  Hage  v.  Benner,  111  Minn.  365, 
127  N.  W.  3. 

Messrs.  A.  J.  Daley,  M.  J.  Harrington, 
and  B.  H.  Whitney,  for  respondent: 

Respondent  had  the  right  to  cancel  the 
contract  in  question  by  giving  thirty  days' 
notice. 

Hage  V.  Benner,  111  Minn.  365,  127  N.  W. 
3;  Re  Kellogg,  56  C.  C.  A.  383,  118  Fed. 


seems  advisable  to  note  the  distinctions  be- 
tween the  provision  in  subdivision  5  of 
paragraph  a  of  §  70,  that  the  trustee  is 
vested  with  the  title  to  all  property  which, 
'•prior  to  the  filing  of  the  petition"  in 
bankruptcy,  the  bankrupt  could  by  any 
means  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judi- 
cial process  against  him,  and  the  seemingly 
inconsistent  provision  in  the  first  part  of 
paragraph  a  of  §  70,  that  the  title  of  the 
trustee  vests  "as  of  the  day  he  was  ad- 
judged a  bankrupt,"  which  is  that  the 
quoted  part  of  subdivision  5  refers  to  what 
passes,  and  that  the  words  quoted  from  the 
early  part  of  paragraph  a  refer  to  the  time 
when  title  passes.  It  should  also  be  noted 
that  under  the  earlier  bankruptcy  acts  the 
title  to  the  trustee  related  back  to  the  com- 
mencement of  the  proceedings,  instead  of 
to  the  date  of  adjudication,  as  it  does 
under  the  present  act. 

As  to  who  has  the  control  of  the  bank- 
rupt's property  after  the  filing  of  the  peti- 
tion and  before  adjudication,  the  general 
rule  is  stated  in  5  Cyc.  .344,  as  follows: 
"After  the  filing  of  the  petition  and  prior 
to  the  adjudication,  the  bankrupt  has  full 
control  over  his  property,  and  during  such 
interval  he  may  transfer  the  title  thereof, 
provided  he  does  not  contravene  the  provi- 
sions of  the  bankrupt  act  relative  to  fraud- 
ulent and  illegal  preferences;"  and  as  to 
title  after  the  adjudication,  but  before  ap- 
pointment of  a  trustee,  the  rule  now  is  that 
the  bankrupt  retains  control  of  the  prop- 
erty as  a  quasi  trustee  until  devested  by 
the  appointment  and  qualification  of  the 
trustee,  whose  title  then  relates  back  to  the 
date  of  the  adjudication.  But  under  the 
earlier  cases,  the  rule  was  that  the  control 
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of  the  bankrupt  ended  with  the  adjudica- 
tion, or  in  other  words,  that  between  the 
date  of  the  adjudication  and  the  qualifica- 
tion of  the  trustee,  the  bankrupt  was  ci- 
viliter  mortuua.  As  to  the  modern  limita- 
tions places  upon  and  qualifications  of  the 
earlier  rule,  see  discussion  of  the  recent 
Federal  cases  in  Chbistophebson  v.  Har- 

KINGTON. 

From  these  principles  it  follows  that  no- 
tice could  be  lawfully  served  upon  a  bank- 
rupt at  any  time  prior  to  the  appointment 
of  a  trustee,  provided  as  was  held  in 
CHRISTOPHERSON  v.  Habeington,  it  was  not 
the  result  of  fraud  or  collusion  with  the 
bankrupt,  or  for  the  purpose  of  unlawfully 
refeating  the  rights  of  creditors. 

Of  course,  the  foregoing  statements  would 
not  apply  in  case  of  a  voluntary  petition, 
as  in  such  case  the  property  is  regarded  as 
m  custodia  Icgis  from  the  time  of  the  filing 
of  the  petition;  or  where  a  receiver  or  mar- 
shal had  been  appointed  to  take  charge  of 
the  estate,  as  authorized  by  §  2  of  the  bank- 
ruptcy act;  or  an  injunction  had  been  is- 
sued restraining  the  debtor  from  dealing 
with  his  property,  or  interference  with  it 
in  any  manner  by  third  persons. 

In  the  few  cases  which  have  passed  upon 
the  validity  of  a  service  of  notice  upon  a 
bankrupt  pending  bankruptcy  proceedings, 
a  conclusion  similar  to  that  in  Christo- 
PHER80N  V.  Harrington  was  reached,  but 
no  case  has  been  found  which  bears  directly 
upon  the  exact  question  raised  in  that  case 

In  Ex  parte  Tremont  Nat.  Bank,  2  Low, 
Dec.  409,  Fed.  Cas.  No.  34,169,  which  arose 
under  the  bankruptcy  act  of  1869,  it  was 
held — under  the  rule  that  the  bankrupt 
is  the  tnistec  of  his  estate  until  the  as- 
signee  is  appointed,  and  upon  the  court's 
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1017;  Lindeke  v.  Associates  Realty  Co.  77 
C.  C.  A.  R6,  146  Fed.  630. 

The  title  of  a  bankrupt  to  his  property  is 
not  devested  until  a  trustee  or  receiver  has 
been  appointed  and  has  qualified,  and  if  no 
trustee  or  receiver  is  ever  appointed,  the 
bankrupt  can  make  a  valid  disposition  of 
his  property. 

Leathern  &  S.  Lumber  Co.  v.  Nalty,  109 
La.  325,  33  So.  354;  McDonnell  v.  Bauen- 
dahl,  4  Hun,  265,  64  N.  Y.  638;  Fuller  v. 
New  York  F.  Ins.  Co.  184  Mass.  12,  67  N. 
£.  879;  Shipman  v.  Daubert,  7  Mo.  App. 
576;  Hampton  v.  Rouse,  22  Wall.  263,  22 
L.  ed.  755;  Fuller  v.  Jameson,  98  App.  Div. 
53,  90  N.  Y.  Supp.  456,  affirmed  in  184  N. 
Y.  605,  77  N.  E.  1187;  Rand  v.  Iowa  C.  R. 
Co.  186  N.  Y.  58,  116  Am.  St.  Rep.  530,  78 
N.  E.  574,  9  Ann.  Cas.  542;  Gordon  v.  Me- 
chanics' &  T.  Ins.  Co.  120  La.  441,  15  L.R.A. 
(N.S.)  827, 124  Am.  St.  Rep.  434,  45  So.  384, 
14  Ann.  Cas.  887. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  pleadings  in  this  action  disclose  the 
following   facts:      On   November   25,   1910, 


conclusion  that  a  bankrupt  indorser  of  a 
promissory  note  may  require  dishonor  of 
the  note — ^that  he  may  waive  demand  and 
take  notice  at  his  peril,  upon  a  note  ma- 
turing after  the  initiation  of  the  bankruptcy 
proceedings,  but  before  the  choice  of  an  as- 
signee. In  this  connection  the  court  said: 
"Granting  that  notice  is  necessary,  which  is 
certainly  the  better  opinion  upon  authority, 
the  bankrupt  is  the  only  person  who  can  be 
notified.  If  immediate  action  is  necessary 
against  the  promisor  or  acceptor  to  save 
a  probable  loss,  the  bankrupt,  on  applicsr 
tion  to  the  court,  would  be  permitted  to 
prosecute.  Indeed,  though  the  bankrupt's 
debtors  cannot  safely  pay  him  their  debts 
after  the  proceedings  are  begun,  yet  I 
have  very  little  doubt  that  he  may,'  even 
without  leave  of  court,  begin  any  suits  that 
are  necessary  to  save  the  statute  of  limi- 
tations, or  are  otherwise  of  immediate  ur- 
gency. It  has  always  been  one  of  the 
anomalies  of  the  bankrupt  law,  but  probably 
a  necessary  one,  that  a  plea  of  the  plain- 
tiff's bankruptcy  is  not  a  bar  to  an  action 
unless  an  assignee  has  been  appointed,  and 
not  always  then,  unless  the  assignee  has 
forbidden  the  prosecution  of  the  suit,  though 
a  plea  of  payment  to  the  bankrupt  might 
be  had  if  the  assignee  should  intervene.  In 
other  words,  a  bankrupt  may  sue,  though 
he  cannot,  without  suit,  receive  payment. 
.  .  .  The  purpose  and  meaning  of  the 
waiver  commonly  is  that  the  parties  are 
well  aware  of  the  standing  and  situation  of 
the  promisor,  and  consider  a  formal  demand 
and  notice  unnecessary  for  some  reason  or 
otlier.  If  tlie  bankrupt  has  power  to  pro- 
tect his  estate,  he  has  power  to  waive  forms, 
and  to  undertake  whatever  action  may  be 
necessary  as  if  such  forms  had  been  com- 
41  L.R.A.  (N.S.) 


Herman  Weise,  of  whose  property  and  es- 
tate plaintiff  is  now  trustee  in  bankruptcy 
proceedings,  and  defendant,  entered  into  an 
executory  contract,  by  the  terms  of  which 
defendant  agreed  to  sell  and  convey  to 
Weise  certain  real  property  situated  in 
Murray  county,  for  the  consideration  of 
$11,446.65,  to  be  paid  at  the  time  specified 
by  the  contract,  upon  which  payment  de- 
fendant was  to  convey  to  Weise  the  prop- 
erty by  a  good  and  sufficient  deed.  A  down 
payment  of  $5,503.50  was  made  at  the  time 
the  contract  was  entered  into;  a  deferred 
payment  of  $1,615.15  fell  due  March  1, 
1911;  and  the  balance,  $4,328,  was  payable 
on  or  before  March  1,  1915.  The  sale  was 
subject  to  an  existing  encumbrance  of 
$6,000,  which  Weise  assumed  and  agreed  to 
pay.  Thereafter,  on  February  17,  1911, 
Weise  was,  in  proceedings  had  for  that  pur- 
pose, upon  his  voluntary  petition,  duly  ad- 
judged a  bankrupt  by  the  Federal  district 
court  of  the  district  of  Minnesota,  and  on 
March  3lBt  of  the  same  year  plaintiff  was 
duly  commissioned  trustee  and  clothed  with 
the  usual  power  and  authority  in  such  cases 
provided.    He  thereafter  brought  this  action 


plied  with.  The  same  argument  which 
tablishes  his  right  to  require  notice  proves 
that  he  may  waive  the  demand  and  take 
notice  at  his  peril." 

Another  case  which  may  be  of  interest 
is  Lindeke  v.  Associates  Realty  Co.  77  C.  C. 
A.  66,  146  Fed.  630,  wherein  it  was  held 
that  the  efficacy  of  a  notice  to  a  tenant  to 
quit  was  not  affected  by  the  subsequent  ad- 
judication of  the  tenant  as  a  bankrupt,  and 
that  reservice  upon  the  trustees  in  bank- 
ruptcy was  not  necessary.  However,  it  does 
not  appear  from  the  report  of  the  case 
whether  the  notice  was  served  after  or  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
but  it  seems  probable  that  the  service  was 
made  after  the  filing  of  the  petition. 

In  the  English  case  of  Ex  parte  Moline, 
10  Ves.  Jr.  216,  decided  in  1812,  it  was 
held  that  notice  of  a  dishonored  bill  to  a 
bankrupt  as  drawer  pending  the  proceed- 
ings, but  before  the  choice  of  the  assignees, 
was  good,  it  being  said  that  the  bankrupt 
represents  his  esiate  until  assignees  are 
chosen.  And  in  Ex  parte  Johnson,  3  Dea^ 
con  &  C.  Bankr.  Cas.  433,  1  Mont.  &  Ayr. 
Bankr.  Cas.  622,  decided  in  1834,  it  was 
held  that  notice  of  dishonor  of  a  bill  of 
exchange  which  fell  due  after  bankruptcy 
should  at  least  have  been  served  on  the 
bankrupt  himself,  where  he  remained  in 
actual  possession  of  his  property;  but  the 
court  did  not  decide  how  far  it  was  neces- 
sary to  seek  out  the  bankrupt's  assignees 
in  order  to  serve  them,  although  the  lan- 
giuige  used  by  the  court  implied  that  serv- 
ice upon  the  bankrupt  himself  under  the 
circumstance  of  actual  possession  of  the 
premises  would  have  been  sufficient. 

G.  J.  C. 
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to  recoTer  the  amount  of  the  down  payment 
made  by  Weise  upon  the  contract,  upon  the 
ground,  as  alleged  in  the  complaint,  that  de- 
fendant had  no  title  or  interest  in  the  prop- 
erty agreed  to  be  conveyed,  that  he  was  not 
in  poaition  to  perform  the  contract,  and 
therefore  that  the  down  payment  should  be 
returned. 

Defendant  answered,  and  among  other  de- 
fenses interposed  that  Weise  made  default 
in  the  payment  of  $1,615.15,  which  fell  due 
on  the  contract  March  1,  1911,  and  that, 
acting  under  and  pursuant  to  the  provisions 
of  chapter  355,  Qen.  Laws  1909,  defendant, 
OB  March  2,  1911,  duly  gave  notice  of  the 
cancelation  of  the  contract  unless  Weise 
should,  within  thirty  days  thereafter,  make 
payment  of  the  instalment  then  due.  The 
statute  referred  to  authorizes  this  form  of 
canceling  and  terminating  such  contracts. 
The  notice  of  cancelation  was  served  on  the 
day  of  its  date  upon  Weise.  The  answer 
also  alleges  that  defendant  had  no  notice  or 
knowledge  of  the  pending  bankruptcy  pro- 
ceedings at  the  time  of  the  service  of  this 
notice;  that  no  trustee  in  bankruptcy  had 
been  appointed,  or  record  made  in  Murray 
county,  in  which  the  land  is  located,  of  the 
adjudication  in  bankruptcy,  or  other  notice 
given  thereof.  The  answer  further  alleges 
that  pajrment  was  not  made,  as  required  by 
the  notice  of  cancelation,  and  that  thereby 
the  contract  became  fully  terminated. 

Plaintiff  demurred  to  this  part  of  the  an- 
swer on  the  ground  that  the  facts  stated 
did  not  constitute  a  defense,  and  appealed 
from  an  order  overruling  the  same.  The 
only  question  presented,  aside  from  the  ob- 
jections made  by  counsel  for  defendant  to 
the  sufficiency  of  the  complaint,  which  we 
do  not  deem  it  necessary  to  consider,  is 
whether  the  service  of  the  notice  of  cancel- 
ation of  the  contract  upon  Weise,  the  bank- 
rupt, was  valid  and  effectual  as  against 
plaintiff,  who  was  subsequently  appointed 
truatee;  the  service  having  been  made  be- 
tween the  date  of  the  adjudication  in  bank- 
ruptcy and  the  appointment  of  the  trustee. 
Our  examination  of  the  authorities  bearing 
upon  the  question  leads  to  the  conclusion 
that  an  affirmative  answer  must  be  given. 

It  IB  contended  by  plaintiff  that,  upon  the 
adjudication  in  bankruptcy,  Weise,  the 
bankrupt,  became  civilly  dead,  and  that  the 
service  upon  him  was  a  nullity  and  wholly 
ineffectual  for  any  purpose;  that  the  title 
and  interest  of  the  bankrupt  in  all  nonex- 
empt  property  owned  or  held  by  him  passed 
to  the  trustee  as  of  the  date  of  the  adjudi- 
cation, free  and  clear  of  any  proceedings 
taken  against  the  bankrupt  between  the 
date  of  the  adjudication  and  the  appoint- 
ment of  the  trustee. 

There  is  probably  no  doubt  that  counsertt 
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position  is  sustained  by  some  of  the  deci- 
sions of  the  Federal  courts.  It  has  often 
been  said  by  those  courts,  particularly  with 
reference  to  the  old  bankruptcy  act,  that 
the  filing  of  a  petition  in  bankruptcy  is  a 
caveat  to  all  the  world,  and  in  effect  an 
attachment  and  injunction,  and,  on  adjudi- 
cation, that  the  title  to  the  bankrupt's  prop- 
erty passes  to  the  trustee  as  of  the  date  of 
filing  the  petition.  Under  the  present  bank- 
ruptcy law  the  title  of  the  trustee  dates, 
not  from  the  filing  of  the  petition,  but  from 
the  adjudication  in  bankruptcy.  Under  the 
earlier  decisions,  persons  dealing  with  the 
bankrupt  after  the  filing'  of  the  petition, 
and  before  the  appointment  of  the  trustee, 
did  so  at  their  peril,  and  were  liable  to  the 
trustee  to  the  same  extent  as  they  Were 
liable  to  the  bankrupt  before  the  bankrupt- 
cy proceedings  were  commenced.  Mays  v. 
Manufacturers'  Nat.  Bank,  64  Pa.  74,  3  Am. 
Rep.  573;  Re  Lake,  3  Biss.  204,  Fed.  Gas. 
No.  .7,992.  But  such  is  not  now  the  rule. 
Babbitt  v.  Burgess,  2  Dill.  169,  Fed.  Gas. 
No.  693.  The  bankrupt  is  no  longer  re- 
garded as  civilly  dead  during  the  period 
elapsing  between  the  adjudication  in  bank- 
ruptcy and  the  appointment  of  the  trustee. 
Loveland,  Bankr.  759;  Plant  v.  Gorham 
Mfg.  Go.  (D.  G.)  174  Fed.  852.  On  the  con- 
trary, the  courts  now  hold  that  the  title  to 
the  property  remains  in  the  bankrupt  and 
subject  to  his  control  until  the  trustee  is 
appointed  and  qualified.  He  may,  during 
that  period,  maintain  such  actions  or  pro- 
ceedings as  may  be  necessary  to  preserve 
and  protect  the  property,  and  his  rights  in 
this  respect  are  only  devested  by  the  ap- 
pointment of  the  trustee.  Johnson  v.  Gol- 
lier,  222  U.  S.  538,  56  L.  ed.  306,  32  Sup.  Gt. 
Rep.  104.  The  doctrine  now  applied  in 
such  cases  is  clearly  stated  by  Justice  La- 
mar in  that  case,  and  is  the  latest  expres- 
sion of  the  Supreme  Gourt  upon  the  sub- 
ject. See  also  Black,  Bankr.  253;  Loveland, 
Bankr.  757.  If  the  bankrupt  retains  title 
and  control  of  the  property  until  the  trus- 
tee is  appointed,  no  good  reason  occurs  to 
us  why  third  persons  having  interests  in  or 
liens  upon  the  property  may  not,  when  nec- 
essary to  the  protection  of  their  rights, 
make  the  bankrupt  personally  a  party  to 
the  proceeding  commenced  for  that  purpose. 
In  fact,  we  are  clear  that  the  Federal  courts 
have  adopted  that  view  of  the  law. 

In  speaking  of  the  question  here  pre- 
sented. Judge  Sanborn  in  Re  Rathman,  106 
G.  G.  A.  253,  183  Fed.  913,  25  Am.  Bankr. 
Rep.  246,  said:  "But  counsel  insist  here 
that  the  filing  of  the  petition  in  bankruptcy 
*is  a  caveat  to  all  the  world  and  in  effect  an 
attachment  and  injunction,'  and  they  cite 
Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  ed.  406, 
22  Sup.   Gt.  Rep.  ^69,  i|nd«the  numerous 
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opinions  of  the  courts  that  repeat  this 
statement.  But  the  later  decisions  of 
the  Supreme  Court  adjudge  that  thie 
statement  applies  only  to  parties  who 
haye  no  substantial  claim  of  a  lien  upon 
or  title  to  the  property  of  tlie  bank- 
rupt, and  that,  against  those  who  have 
such  claims  of  existing  liens  or  titles  when 
the  petition  in  bankruptcy  is  filed,  that  fil- 
ing is  neither  a  caveat  nor  an  attachment, 
that  it  creates  no  lien,  and  that,  until  the 
bankruptcy  court  by  some  act  of  one  of  its 
officers  takes  actual  possession  of  the  prop- 
erty, or  makes  such  claimants  parties  to  the 
proceeding  by  some  order  or  process,  or 
notice  of  the  proceeding  comes  to  them, 
their  liena,  titles,  and  remedies  (italics  are 
ours)  are  unaffected  thereby,  and  they  are 
strangers  to  the  proceeding" — citing  Jaquith 
V.  Rowley,  1«8  U.  S.  620.  47  L.  ed.  620,  23 
Sup.  Ct.  Rep.  369;  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep. 
481;  Hiscoek  v.  Varick  Bank,  206  U.  S.  28, 
51  L.  ed.  945,  27  Sup.  Ct.  Rep.  681. 

From  this  statement  of  the  law,  as  ap- 
plied by  the  Federal  courts,  we  understand 
that  proceedings  in  bankruptcy  prior  to 
the  appointment  of  a  trustee,  as  to  those 
who  are  not  parties  to  the  proceedings  and 
have  no  notice  thereof,  but  who  have  claims 
of  liens  upon  or  interests  in  the  bankrupt's 
property,  in  no  way  affect  their  rights  or 
remedies  under  the  rules  of  law  applicable 
to  the  enforcement  of  the  same.  And  if 
proceedings  at  law  or  in  equity  are  neces- 
sary for  the  protection  of  any  such  rights 
during  the  time  intervening  between  the 
adjudication  in  bankruptcy  and  the  appoint- 
ment of  the  trustee,  they  may  be  had  and 
taken  and  made  effectual  by  service  of  no- 
tice upon  the  bankrupt.  It  was  not  the 
purpose  of  the  bankruptcy  act  to  interfere 
with  the  rights  of  third  persons,  nor  to  em- 
barrass the  protection  or  enforcement  of 
vested  interests  in  and  to  the  property  of 
the  bankrupt,  a  result  quite  likely  to  fol- 
low if  the  service  of  notice  or  the  commence- 
ment of  proceedings  for  the  protection  of 
such  rights  be  held  suspended  until  the 
trustee  is  appointed.  It  might  happen  in 
any  bankruptcy  proceeding  that,  pending 
the  appointment  of  a  trustee,  a  valuable 
right  might  be  lost  if  notice  could  not  be 
served  upon  the  bankrupt.  The  time  lim- 
ited for  the  commencement  of  an  action  to 
foreclose  a  mechanics'  lien  or  the  foreclosure 
of  a  mortgage  might  expire  after  the  com- 
mencement of  the  bankruptcy  proceedings 
and  before  the  appointment  of  a  receiver, 
and  would  become  barred  if  service  upon 
the  bankrupt  could  not  be  made.  Other 
like  situations  might  arise  and  render  im- 
perative prompt  action. 

In  the  case  at  bar  there  is  no  question 
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but  that  defendant  had  the  statutory  right 
to  terminate  his  contract  for  the  sale  of 
land  to  the  bankrupt,  and,  following  what 
we  understand  as  the  trend  of  the  Federal 
courts,  we  hold  that  the  service  of  the  notice 
upon  the  bankrupt  was  valid  and  effectual 
for  that  purpose,  unless  it  was  so  served 
and  tlie  cancelation  of  the  contract  thus 
affected  as  the  result  of  fraud  and  collusion 
between  defendant  and  the  bankrupt,  for 
the  purpose  of  defeating  the  rights  of  cred- 
itors. Babbitt  v.  Burgess,  2  Dill.  169,  Fed. 
Cas.  No.  693.  The  question  of  fraud  is  not 
presented  by  the  pleadings. 
Order  affirmed. 
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RE  APPLICATION  OF  JOHN  J.  EGAN. 
JOHN  J.  EGAN,  Respt, 
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BOARD   OF  WATER   SUPPLY   OF   THE 
CITY  OF  NEW  YORK  et  al.,  Appts., 

(205  N.  Y.  147,  98  N.  E.  467.) 

Records  —  Inspection  —  statutory  pro- 
Yislon  —  taxpayer's  action. 

1.  A  statutory  provision  that  all  con- 
tracts or  other  papers  connected  with  or 
filed  in  the  office  of  any  commission  acting 
for  any  municipality  are  public  records 
open  to  the  inspection  of  taxpayers  is  not 
limited  to  persons  having  a  right  to  main- 
tain a  taxpayer's  action. 

Same  —  confidential  communications. 

2.  A  taxpayer  has  a  right  to  inspect  the 

Note,'— Right  to  inspect  public  records 
reluting  to  public  contracts. 

The  early  cases  upon  the  general  question 
of  the  right  to  inspect  public  records  are 
treated  in  the  note  to  Re  Caswell,  27  L.R.A. 
82. 

And  the  general  question  of  the  right  of 
a  taxpayer  to  inspect  the  books  of  a  mu- 
nicipality is  treated  in  the  note  to  State 
ex  rel.  Wellford  v.  Williams,  64  L.R.A.  418. 

As  to  right  to  copy  real  estate  records  for 
purposes  of  compiling  an  independent  set 
of  abstract  books,  see  note  to  State  ex  rel. 
Nevada  Title  Guaranty  &  T.  Co.  v.  Grimes, 
5  L.R.A.(N.S.)   545. 

The  general  rule  governing  the  right  to 
inspect  or  use  public  records  is  stated  in 
34  Cyc.  692,  as  follows:  "At  common  law 
no  person  is  entitled  to  inspect  public  rec- 
ords either  personally  or  by  agent,  or  to 
make  copies,  abstracts,  or  memoranda  there- 
from, unless  he  has  such  an  interest  there- 
in as  would  enable  him  to  maintain  or  de- 
fend an  action  for  which  the  record  sought 
can  be  furnished  as  evidence  or  necessary 
information,  p,nd  the  interest  of  the  person 
demanding  the  inspection  must  be  direct 
and  tangible.  In  some  jurisdictions,  how- 
ever>  the  necessity  of  interest  has  been  done 
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papers  on  which  commissioners  acted  in 
awarding  a  public  contract  to  a  bidder  who 
was  not  the  lowest,  although  they  include 
private  and  confidential  communications, 
under  a  statute  providing  that  all  contracts 
or  other  papers  connected  with  or  filed  in 
the  office  of  any  commission  acting  for  any 
municipality  are  public  records  open  to  the 
inspection  of  any  taxpayer. 

(April  2,  1912.) 

APPEAL  by  defendants  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
an  order  of  a  Special  Term  for  New  York 


County,  Part  I.,  directing  the  issuance  of 
a  peremptory  writ  of  mandamus  command- 
ing defendants  to  permit  an  inspection  of 
the  reports  of  the  chief  and  consulting  en- 
gineers to  the  board  of  water  supply  in 
relation  to  the  award  of  a  certain  contract. 
Affirmed. 

The  facts  are  stated  in  .the  opinion. 

Mr.  Terence  Farley,  with  Mr.  Archi- 
bald R.  Watson,  for  appellants: 

A  taxpayer  who  seeks  an  inspection  of 
a  public  record  is  bound  to  show  that  he 
has  some  "direct  and  tangible''  interest  in 
it. 

People  ex  rel.  Henry  v.  Cornell,  35  How. 


away  with  by  statute,  and  any  person  may 
inspect  -  public  records  and  make  memo- 
randa therefrom."  Statutory  regulation 
baa  become  quite  general  in  the  United 
States,  the  general  tenor  of  the  statutes  be- 
ing to  permit  all  persons  to  examine  pub- 
lic records,  irrespective  of  any  question  of 
interest  upon  the  part  of  the  examiner,  but 
subject,  of  course,  to  reasonable  regulations 
and  restrictions  imposed,  in  most  cases,  by 
the  custodian  of  the  records  sought  to  be 
examined. 

No  case  other  than  Re  Egan  seems  to 
have  passed  upon  the  right,  under  statute, 
of  a  taxpayer  to  inspect  the  papers  upon 
which  the  authorities  acted  in  awarding  a 
contract;  and  in  fact  but  one  other  case 
has  been  found  which  involves  the  question 
of  the  right  to  inspect  papers  related  to 
public  contracts.  In  that  case,  People  ex 
rel.  Henry  v.  Cornell,  35  How.  Pr.  31,  re- 
versing without  written  opinion  32  How.  Pr. 
149,  it  was  held  that  at  common  law  a  cor- 
porator of  a  municipal  corporation,  acting 
as  attorney  for  a  public  citizens'  association, 
had  no  right  as  such  to  inspect  or  make 
copies  of  certain  contracts  for  public  works 
on  file  in  the  street  department  of  the  city, 
even  under  such  rules  and  restrictions  as 
would  preserve  the  safety  of  the  records  and 
prevent  any  serious  interruption  of  the 
duties  of  the  cuatos,  where  he  had  no  pri- 
vate personal  interest  in  such  documents, 
or  the  information  sought  to  be  derived 
therefrom.  In  the  lower  court  it  was  con- 
tended both  that  the  relator  must  shovi 
some  private  personal  interest  in  the  docu- 
ment:; before  he  should  be  permitted  to  see 
them,  and  that  the  documents  were  in  dan- 
ger of  destruction  or  mutilation  if  they 
must  be  exhibited  to  any  and  every  person; 
but  Barnard,  J.,  after  reviewing  the  earlier 
cases,  held  that,  both  on  authority  and  prin- 
ciple, the  corporator  had  a  right  to  make 
a  general  inspection  under  such  rules  and 
r^ulations  as  would  preserve  the  safety  of 
the  records  and  prevent  serious  interrup- 
tion of  the  performance  of  the  duties  of  the 
custodian.  In  refuting  the  contentions  be- 
fore referred  to,  the  court  said:  "If,  from 
the  bare  facts  that  corporations  can  only 
act  through  officers  or  agents,  and  that 
therefore  officers  are  appointed  to  whom  the 
care  of  the  property,  business,  and  interests 
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of  the  corporation  are  intrusted,  and  who 
are  subject  to  removal  before  the  time  for 
which  they  are  appointed  has  expired,  and 
who  are  also  subject,  on  the  expiration  of 
their  terms,  to  be  replaced  by  others,  at 
the  will  of  the  corporators,  it  results  that 
immediately  on  the  appointment  of  such  of- 
ficers the  corporators  have  no  longer  any 
interest  in  the  manner  in  which  their  prop- 
erty, business,  and  interest  is  cared  for, 
conducted,  and  looked  after  by  their  agents, 
then  it  also  follows  that  the  corporators 
would  have  no  right  to  inspect  the  books 
and  papers  in  the  custody  of  the  officers, 
relating  to  their  official  business.  If,  how- 
ever, the  corporators,  notwithstanding  the 
appointment  of  such  officers,  still  retain 
an  interest  in  the  manner  in  which  their 
property,  business,  and  interest  is  cared 
for,  conducted,  and  looked  after,  then  it  fol- 
lows that  they  have  a  right  to  as  full  knowl- 
edge of  all  the  official  acts  of  their  officers 
as  the  officers  themselves  have,  so  as  to  en- 
able them  to  ascertain  whether  their  officers 
liave  performed  their  duty  in  such  manner 
as  is  acceptable  to  them,  with  a  view  to 
determine  whether  they  will  continue  them 
in  office  or  not.  "It  cannot  be  seriouslv 
questioned  but  that  the  corporators,  not- 
withstanding the  appointment  of.  officers  to 
conduct  the  business  of  the  corporation,  still 
retain  a  very  great  interest  in  the  mode 
and  manner  in  which  it  may  be  conducted, 
and  consequently,  upon  the  above  reason- 
ing, have  a  right  to  full  knowledge  of  all 
the  official  acts  of  their  officers,  and,  of 
course,  a  right  to  all  the  means  of  knowl- 
edge which  their  officers  possess  in  their  of- 
ficial capacity.  .  .  .  "Of  course,  the 
street  commissioner  has  the  right  and  power 
to  prescribe  reasonable  general  rules  as  to 
the  hours  during  which  citizens  may  inspect 
the  records  of  his  office,  and  also  such  rea- 
sonable general  rules  as  shall  be  necessary 
to  preserve  the  records  from  loss  or  mutila- 
tion." It  cannot  but  be  admitted  that  there 
is  force  in  the  argument  of  the  lower  court 
in  this  case,  but  it  seems,  as  before  stated, 
that,  notwithstanding  Judge  Barnard's  con- 
clusions as  to  the  rule  established  by  the 
early  cases,  the  common-law  rule  did  not 
permit  inspection  except  in  case  of  "inter- 
est" in  the  records  sought  to  be  examined. 

G.  J.  C. 
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Pr.  31;  Re  Lord,  59  App.  Div.  591,  69  N. 
Y.  Supp.  678,  167  N.  Y.  398,  60  N.  E.  748; 
People  ex  rel.  Woodill  v.  Fosdick,  141 
App.  Div.  450,  126  N.  Y.  Supp.  252;  Brewer 
V.  Watson,  71  Ala.  299,  46  Am.  Rep.  318; 
Phelan  ▼.  State,  76  Ala.  49;  Randolph  y. 
State,  82  Ala.  527,  60  Am.  Rep.  761,  2  So. 
714;  §tate  ex  rel.  Colscott  ▼.  King,  154 
Ind.  621,  57  N.  E.  535;  Cormack  v.  Wolcott, 
37  Kan.  391,  15  Pac.  245;  People  ex  rel. 
Bishop  y.  Walker,  9  Mich.  328;  Lum  v.  Mc- 
Carty,  39  N.  J.  L.  287;  Owens  y.  Woolridge, 
22  Pa.  Co.  Ct.  237;  Re  Marriage  License 
Docket,  4  Pa.  Dist.  R.  162;  Com.  ex  rel. 
Biddle  y.  Walton,  6  Pa.  Dist.  R.  287;  Re 
Caswell,  18  R.  L  835,  27  L.R.A.  82,  49  Am. 
St.  Rep.  814,  29  Atl.  259;  Payne  y.  Staun- 
ton, 55  W.  Va.  202,  46  S.  E.  927,  2  Am. 
Cas.  74;  Sloan  Filter  Co.  v.  El  Paso  Reduc- 
tion Co.  117  Fed.  504. 

The  reports  are  not  public  records,  but 
private  confidential  communications,  which 
petitioner  is  not  entitled  to  inspect. 

Re  Allen,  148  App.  Div.  26,  131  N.  Y. 
Supp.  1027;  People  ex  rel.  Woodill  v.  Fos- 
dick,  141  App.  Div.  450,  126  N.  Y.  Supp. 
252. 

Mr.  Theodor  Megaarden,  with  Messrs. 
Parker,  Hatch,  &  Sheehan,  for  respond- 
ent: 

The  petitioner  is  entitled  to  an  inspection 
of  the  documents  mentioned  in  the  order  of 
the  special  term,  because  of  his  status  as 
a  citizen  and  taxpayer  of  the  city  of  New 
York. 

Doolittle  V.  Broome  County,  18  N.  Y. 
155;  Kilbourne  v.  St.  John,  59  N.  Y.  21, 
17  Am.  Rep.  291;  Guest  v.  Brooklyn,  69 
N.  Y-  506;  Thomson,  Taxpayer's  Actions, 
§  5;  4  Dill.  Mun.  Corp.  5th  ed.  §  1585;  Rex 
v.  Staffordshire  Justices,  6  Ad.  &  El.  84; 
State  ex  rel.  Ferry  v.  Williams,  41  N.  J.  L. 
332,  32  Am.  Rep.  219;  Clement  y.  Graham, 
78  Vt.  290,  63  Atl.  146 ;  Com.  ex  rel.  Biddle 
y.  Walton,  6  Pa.  Dist.  R.  287;  Re  New  York 
&  B.  Bridge,  72  N.  Y.  527;  Re  Middletown, 
82  N.  Y.  196;  Everett  v.  Wells,  2  Scott,  N. 
R.  531;  State  ex  rel.  Colscott  y.  King,  154 
Ind.  621,  57  N.  E.  535;  Hanson  y.  Eich- 
staedt,  69  Wis.  538,  35  N.  W.  30. 

The  engineers'  reports  which  the  petition- 
er seeks  to  inspect  are  public  documents, 
within  the  meaning  of  the  general  municipal 
law. 

People  ex  rel.  Commonwealth  Ins.  Co.  v. 
Coleman,  121  N.  Y.  542,  25  N.  E.  51;  Drake 
y.  State,  144  N.  Y.  414,  39  N.  E.  342; 
Tonnele  v.  Hall,  4  N.  Y.  140;  Weed  v. 
Tucker,  19  N.  Y.  422;  People  v.  New  York 
&  M.  B.  R.  Co.  84  N.  Y.  565;  People  ex  rel. 
Collins  v.  Spicer,  99  N.  Y.  225,  1  N.  E.  680; 
People  ex  rel.  Mitchell  v.  Sturges,  156  N.  Y. 
580,  51  N.  E.  295. 
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Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  original  order  brought  up  for  review 
by  this  appeal  directs  the  issuance  of  a  per- 
emptory writ  of  mandamus  commanding 
the  commissioners  of  water  supply  of  the 
city  of  New  York  to  afford  the  petitioner 
an  opportunity  to  inspect  any  and  all  re- 
ports of  the  chief  and  consulting  engineers 
to  the  board  of  water  supply,  on  or  relating 
to  the  passing  upon  and  awarding  by  the 
said  board  of  a  contract  known  as  contract 
90,  for  the  construction  of  a  tunnel  under 
the  Hudson  river  between  Storm  King  and 
Break  Neck  mountains,  and  two  shafts  in 
connection  therewith. 

The  appellants  constitute  the  board  of 
water  supply,  a  board  or  commission  of 
public  officers  acting  for  and  in  behalf  of 
the  city  of  New  York  to  acquire  an  addi- 
tional supply  of  pure  and  wholesome  water 
for  the  inhabitants  of  the  municipality. 
Laws  of  1905,  chap.  724.  In  the  discharge 
of  their  duties  under  the  statute  cited, 
they  determined  that  a  tunnel  for  aqueduct 
purposes  should  be  constructed  under  the 
Hudson  river  opposite  Storm  King;  and 
they  duly  advertised  for  sealed  bids  or  pro- 
posals for  doing  the  work,  receivable  up 
to  May  23,  1911,  in  accordance  with  plans 
and  specifications  and  under  a  form  of  con- 
tract previously  prepared  and  approved. 
Four  bids  were  received,  as  follows,  the  fig- 
ures in  each  instance  representing  the  ag- 
gregate for  doing  the  entire  work: 

Anthony   C.   Douglass    $1,432,000 

Winston  &  Co.  and  Breuchaud  . .   1,483,936 

The  T.  A.  Gillespie  Company 1,648,000 

McArthur  Bros.  Co 1,755,168 


The  contract  wa«  awarded  to  the  T.  A. 
Gillespie  Company,  instead  of  to  the  lowest 
bidder,  under  a  provision  of  the  statute 
which  authorizes  the  board  to  "select  the 
bid  or  proposal,  the  acceptance  of  which 
will  in  their  judgment,  best  secure  the 
efficient  performance  of  the  work."  Laws 
of  1905,  chap.  724,  §  29.  In  their  report, 
passing  upon  the  bids,  the  commissioners 
of  water  supply  declare  that  all  the  bidders 
are  experienced  men;  that  all  the  evidence 
goes  to  show  that  the  low  bidder,  Mr.  An- 
thony C.  Douglass,  ia  a  man  of  high  repu- 
tation and  integrity,  courageous  and  re- 
sourceful, who  has  done  difficult  tunneling 
and  shaft  work  requiring  the  handling  of 
considerable  volumes  of  water,  in  connec* 
tion  with  the  power  of  developments  at 
Niagara  Falls;  but  the  commissioners  "hes- 
itate to  make  an  award  of  this  important 
contract  to  him,  because  there  are  many 
important    differences    between    the    work 
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he  has  done  and  the  woric  under  contract 
90,  which  is  unusually  exacting;  because  he 
has  had  no  experience  in  carrying  out  work 
let  by  competitive  bidding  on  large  public 
contracts;  and  particularly  because  he  has 
not  done  any  contracting  work  for  about 
^Ye  years,  and  consequently  has  not  at 
hand  the  necessary  facilities  and  organiza- 
tion which  this  contract  expressly  calls 
for."  As  to  the  second  bidders,  Winston 
&  Company,  and  Breuchaud,  who  are  char- 
acterized as  clever,  reliable,  experienced, 
and  resourceful,  it  appears  from  the  report 
that  they  were  already  doing  excellent 
work  in  connection  with  the  Ashokan  dam 
and  the  Catskill  aqueduct;  and  the  commis- 
sioners therefore  deemed  it  unwise  to  con- 
centrate all  the  links  in  the  chain  of  con- 
struction in  the  hands  of  one  contractor. 
"The  board,"  we  are  told,  **has  come  to 
the  reluctant  conclusion  that  the  interests 
of  the  city  will  not  be  best  served  by  the 
award  of  this  contract  to  them."  The 
third  bidders,  the  T.  A.  Gillespie  Company, 
were  finally  preferred,  because  they  'liave 
nearly  completed  for  this  board  a  work  in- 
Yolving  the  same  problems  and  of  an  exact- 
ly similar  character,  and  have  at  hand  an 
organization  trained  for  this  particular 
class  of  work."  The  commissioners  had 
further  satisfied  themselves  as  to  the  finan- 
cial standing,  knowledge,  experience,  and 
ability  of  said  company. 

Upon  ascertaining  these  facts,  the  peti- 
tioner, a  resident  and  taxpayer  in  the  city 
of  New  York,  desired  to  see  the  written 
evidence  upon  which  the  commissioners  of 
water  supply  had  acted  in  awarding  con- 
tract 90  to  a  contractor  whose  bid  was 
$217,000  higher  than  the  lowest  bid,  and 
$166,000  higher  than  the  next  to  the  low- 
est. His  request  for  permission  to  inspect 
the  reports  of  the  engineers  relating  to  the 
award  of  the  contract,  and  all  minutes, 
entries,  books,  and  other  papers  in  refer- 
ence thereto,  was  denied  by  the  secretary 
of  the  board,  under  instructions  from  the 
commissioners,  and  the  present  proceed- 
ing was  thereupon  instituted. 

The  petitioner's  assertion  of  his  right 
to  inspect  the  papers  in  question  is  based 
upon  §  61  of  the  general  municipal  law 
(Consol.  Laws  1909,  chap.  24),  which  pro- 
Tides  as  follows:  "All  books  of  minutes. 
entry,  or  account,  and  the  books,  bills, 
vouchers,  checks,  contracts,  or  other  papers 
connected  with  or  used  or  filed  in  the  office 
of  or  with  any  officer,  board,  or  commis- 
sion acting  for  or  on  behalf  of  any  county. 
town,  village,  or  municipal  corporation  in 
this  state,  are  hereby  declared  to  be  pub- 
lic records,  and  shall  be  open,  subject  to 
reasonable  regulations  to  be  prescribed  by 
the  officer  having  the  custody  thereof,  to 
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the  inspection  or  any  taxpayer."  The  peti- 
tioner does  not  allege  that  he  has  sustained 
any  special  injury  in  person  or  property, 
or  that  he  contemplates  bringing  a  taxpay- 
er's action  under  the  statutes  authorizing 
suits  by  taxpayers  in  the  public  interest; 
he  simply  insists  that  the  legislature,  by 
the  enactment  quoted,  has  conferred  upon 
him  a  right  or  privilege  which  the  commis- 
sioners of  water  supply  cannot  lawfully 
withhold. 

The  appellants,  on  the  other  hand,  con- 
tend that  under  §  51  of  the  general  munic- 
ipal law,  a  taxpayer  who  seeks  an  inspec- 
tion of  a  public  record  is  bound  to  show 
that  he  has  some  direct  and  tangible  in- 
terest in  it;  that  the  reports  sought  to  be 
inspected  here  are  not  public  records,  but 
private  confidential  communications;  and 
that  public  policy  forbids  the  inspection  of 
such  communications  in  a  case  like  this, 
at  the  instance  of  an  unsuccessful  bidder 
for  a  public  contract.  The  learned  judges 
who  dissented  in  the  appellate  division  were 
of  the  opinion  that  the  engineers'  reports 
did  not  fall  within  the  purview  of  the 
statute  upon  which  the  petitioner  relies; 
and  the  appellants  also  argue  that  point 
here. 

At  common  law,  the  magistrates  of  a 
county  were  not  compellable  by  mandamus 
to  grant  to  rate  payers  generally  an  inspec- 
tion of  the  bills  of  charges  of  county  offi- 
cers. Rex  y.  Staffordshire  Justices,  6  Ad. 
&  El.  84,  96.  It  was  conceded  that  the 
appellants  might  have  a  rational  curiosity 
to  gratify  by  the  inspection;  but  there 
was  net  "that  direct  and  tangible  interest 
which  is  necessary  to  bring  them  within 
the  rule  on  which  the  court  acts  in  grant- 
ing inspection  of  public  documents."  The 
language  of  the  opinion  of  Lord  Denman,  in 
the  case  cited,  however,  makes  it  clear 
that  it  was  only  by  reason  of  the  lack  of 
sufficient  interest  on  the  part  of  the 
ratepayers  that  the  mandamus  was  re- 
fused; for  he  says:  "We  are  by  no  means 
disposed  to  narrow  our  own  authority  to 
enforce  by  mandamus  the  production  of 
every  document  of  a  public  nature  in  which 
any  one  of  the  king's  subjects  can  prove 
himself  to  be  interested.  For  such  per- 
sons, indeed,  every  officer  appointed  by  law 
to  keep  records  ought  to  deem  himself  for 
that  purpose  a  trustee.  But  the  difficulty 
is  to  see  that  the  present  applicants  have 
such  an  interest  as  brings  them  within  tlie 
rule."  The  English  common-law  cases  on 
this  subject,  many  of  which  were  reviewed 
by  the  New  Jersey  supreme  court  in  State 
ex  rel.  Ferry  v.  Wifiiams,  41  N.  J.  L.  332, 
32  Am.  Rep.  219,  are  somewhat  conflicting; 
but  the  prevailing  view  seems  to  have  been 
that    an    inspection    of    public    documents 
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could  be  had  by  a  private  subject  only 
where  the  applicant  showed  some  legal 
interest  to  be  subserved  by  the  desired 
inspection.  A  private  subject  could  not  pros- 
ecute a  civil  action  to  redress  wrongs  grow- 
ing out  of  the  misconduct  of  public  officers. 
The  civil  remedy  for  such  wrongs  was  usu- 
ally a  suit  in  the  name  of  the  attorney 
general;  and,  as  is  pointed  out  in  the  New 
Jersey  case  cited,  this  accounts  for  the 
rarity  of  the  English  cases  in  which  private 
litigants  have  succeeded  in  obtaining  in- 
spection of  public  documents  as  represen- 
tatives of  a  common  or  public  right.  In 
New  Jersey,  the  English  rule  has  not  been 
observed,  and  from  an  early  period  the 
courts  in  that  state  "have  exercised  a  large 
discretion  in  annulling  the  illegal  acts  of 
municipal  bodies  and  officers,  and  compel- 
ling the  performance  of  their  public  duties 
at  the  instance  of  citizens  and  taxpayers 
who  were  not  otherwise  interested  in  the 
controversy  than  was  the  rest  of  the 
community."  Accordingly  it  was  held,  not- 
withstanding the  absence  of  any  legisla- 
tive enactment  conferring  such  right,  that 
a  citizen  of  a  town  was  entitled  to  an  in- 
spection of  the  letters  of  recommendation 
filed  with  the  collector  of  taxes  as  a  basis 
for  the  issue  of  pending  liquor  licenses,  in 
order  that  he  might  ascertain  whether  the 
provisions  of  the  municipal  charter  in  re- 
gard to  licensing  saloons  were  being  ob- 
served by  the  authorities.    Ibid. 

Another  leading  case  is  Clement  v.  Gra- 
ham, 78  Vt.  290,  315,  63  Atl.  146,  153, 
which  was  a  complaint  for  mandamus  to 
the  state  auditor  of  accounts,  commanding 
him  to  exhibit  the  vouchers  on  file  in  his 
office  to  the  relator,  his  agent,  or  attorney. 
The  relator  had  no  particular  right  or  in- 
terest to  be  protected  by  the  desired  in- 
spection, save  that  which  he  had  in  com- 
mon with  all  other  citizens  and  taxpayers; 
he  merely  avowed  the  belief  that  there 
had  been  gross  negligence  and  misconduct 
in  the  management  of  the  moneys  of  the 
state,  which  would  be  explained  by  an  ex- 
amination of  the  vouchers  on  file  in  the 
auditor's  office;  and  stated  his  purpqse  to 
be  the  bringing  about  of  reforms  wliich 
would  reduce  the  expenses  of  government 
to  the  proper  amounts,  and  thus  save  large 
sums  of  money  to  the  people.  The  supreme 
court  of  Vermont  held  that  this  interest 
sufficed  to  enable  the  relator  to  maintain 
the  proceeding  for  an  inspection  of  the  doc- 
uments in  question,  saying:  "We  think  it 
may  be  safely  said  that  at  common  law, 
when  not  detrimental  to  the  public  interest, 
the  right  to  inspect  public  records  and  pub 
lie  documents  exists  with  all  persons  whr 
have  a  sufficient  interest  in  the  subject- 
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matter  thereof  to  answer  the  requirements 
of  the  law  governing  that  question." 

Many  other  cases  might  be  cited  bearing 
upon  the  common-law  rule  as  to  a  citizen's 
right  to  inspect  public  records;  but  the 
decisions  I  have  mentioned  suffice  to  show 
what  the  condition  of  the  law  was  when 
the  legislature  of  this  state  began  to  en- 
act the  series  of  statutes  conferring  upon 
taxpayers,  merely  as  such,  the  right  to 
maintain  actions  to  prevent  waste  on  the 
part  of  public  officers.  The  first  of  these 
statutes  was  chapter  161  of  the  Laws  of 
1872,  entitled  "An  Act  for  the  Protection 
of  Taxpayers  against  the  Frauds,  Embezzle- 
ments, and  Wrongful  Acts  of  Public  Officers 
and  Agents."  This  was  amended  by  chap- 
ter 526  of  the  Laws  of  1879  and  chapter 
435  of  the  Laws  of  1880.  The  prior  legis- 
lation on  the  subject  was  replaced  by  chap- 
ter 531  of  the  Laws  of  1881,  entitled  "An 
Act  for  the  Protection  of  Taxpayers."  This 
statute  not  only  continued  the  right  be- 
stowed upon  taxpayers  by  the  earlier  acts 
of  the  legislature,  but  for  the  first  time 
conferred  upon  them  in  express  terms  the 
right  to  inspect  public  documents,  and  in 
the  very  words  now  found  in  §  51  of  gen- 
eral municipal  law,  quoted  above.  The  gen- 
eral provisions  for  the  maintenance  of  an 
action  by  a  taxpayer  to  prevent  waste  of 
or  injury  to  the  property  of  a  municipal 
corporation  are  now  contained  partly  there- 
in and  partly  in  §  1925  of  the  Code  of  Civil 
Procedure. 

The  change  thus  effected  in  the  status  of 
a  taxpayer  manifestly  gave  him  an  interest 
in  respect  to  the  contents  of  any  public 
document  which  would  be  serviceable  to 
him  in  the  prosecution  of  such  a  suit  as 
the  new  legislation  authorized  him  to  bring. 
The  appellants  contend,  however,  that  the 
papers  sought  to  be  inspected  in  this  pro- 
ceeding cannot  be  utilized  for  any  such 
purpose,  because  the  commissioners  of  wa- 
ter supply  are  not  subject  to  restraint  at  the 
suit  of  a  taxpayer,  and,  furthermore,  the 
petitioner  has  not  avowed  any  intention 
of  bringing  a  suit  against  them.  They  in- 
sist, in  brief,  that  the  right  to  an  inspection 
is  dependent  upon  the  right  to  maintain  a 
taxpayer's  action,  and  that  the  latter  right 
does  not  exist  against  these  appellants,  in 
view  of  the  terms  of  the  statute  under 
which  they  acted  in  awarding  the  contract 
to  one  of  the  higher  bidders. 

We  can  find  no  warrant  for  implying  any 
such  limitation  as  this  into  the  plain  lan- 
guage of  §  51  of  the  general  municipal  law. 
All  books  of  minutes  and  other  public  rec- 
ords therein  mentioned  are  to  be  open  to 
the  inspection  of  any  taxpayer,  not  merely 
such  a  taxpayer  as  may  contemplate  bring- 
ing   a    taxpayer's    suit.    The   statute    in 
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which  the  provision  first  appeared  (Laws  of 
1881,  chap.  531)  was  entitled  "An  Act  for 
the  Protection  of  Taxpayers,"  which  pro- 
tection could  well  be  afforded  to  a  great 
extent  by  the  requirement  of  publicity  in 
official  transactions,  as  well  as  by  enabling 
taxpayers  to  sue  in  the  public  interest. 
We  think  that  the  right  intended  to  be 
conferred  is  as  broad  as  the  language  used 
to  bestow  it;  and  that  there  is  no  limitation 
thereof,  save  that  found  in  the  provision 
itself, — making  the  examination  subject  to 
reasonable  regulations, — or  in  special  stat- 
utes relative  to  the  public  documents  in 
particular  departments,  such  as  the  board 
of  health  in  the  city  of  New  York.  Greater 
New  York  Charter,  §  1175.  Laws  1901, 
chap.  466. 

The  decision  of  this  court  in  Re  Lord,  167 
N.  Y.  398,  60  N.  £.  748,  might  be  deemed 
to  conflict  with  this  view,  if  the  statute 
there  relied  upon  by  the  petitioner  had 
been  the  same;  but  it  was  not.  In  that 
case,  the  claim  was  based  solely  on  certain 
provisions  in  the  Greater  New  York  Char- 
ter; here  it  rests  on  a  provision  of  the  gen- 
eral municipal  law.  Nor  does  the  case  of 
People  ex  rel.  Woodill  v.  Fosdick,  141  App. 
Div.  450,  326  N.  Y.  Supp.  252,  aid  the  ap- 
pellants; for  it  merely  holds,  so  far  as  § 
51  of  the  general  municipal  law  is  con- 
cerned, that  stenographic  minutes  of  evi- 
dence taken  before  a  commissioner  of  ac- 
counts are  not  included  among  the  papers 
which  that  section  declares  to  be  public 
records. 

The  declaration  which  I  have  quoted 
from  the  opinion  of  Lord  Denman  in  the 
case  of  Staffordshire  Justices,  supra,  to 
the  effect  that  for  all  persons  interested 
"every  olBcer  appointed  by  law  to  keep 
records  ought  to  deem  himself  for  that 
purpose  a  trustee,"  seems  to  me  peculiarly 
applicable  here.  This  is  not  an  attempted 
inquisition  into  the  business  affairs  of  a 
private  corporation.  It  is  an  inquiry  into 
the  manner  in  which  the  public  business 
has  been  done, — an  endeavor  to  ascertain 
on  what  grounds  and  for  what  reasons  a 
body  of  public  officers  charged  with  the 
duty  of  awarding  a  contract  for  a  vast 
public  engineering  work  have  departed  from 
the  ordinary  and  usual  practice  of  awarding 
the  contract  to  the  lowest  responsible  bid- 
der, and  have  thus  imposed  upon  the  people 
a  heavier  pecuniary  burden  than  was  neces- 
sary. Instead  of  resisting  a  request  for 
light,  the  commissioners  might  rather  be 
expected  to  welcome  an  opportunity  to 
justify  their  action;  for  justification  is  al- 
ways appropriate  wherever  a  contract  is 
awarded  otherwise  than  to  the  lowest  re- 
sponsible bidder.  Such  an  award  instantly 
and  inevitably  suggests  the  question,  Why 
41  L.R.A.(N.S.) 


was  preference  thus  given?  and  it  can  be 
a.nswered  fully  only  by  a  disclosure  of  all 
the  documents  which  were  the  basis  of 
action. 

But  it  is  said  that  the  papers  sought  to 
be  inspected  are  private  and  confidential, 
and  hence  do  not  fall  within  the  purview  of 
the  statute.  As  to  this  argument,  it  is  to 
be  observed,  in  the  first  place,  that  a  per- 
son who  sends  a  communication  to  a  public 
officer  relative  to  the  public  business  can- 
not make  his  communication  private  and 
confidential  simply  by  labeling  it  as  such. 
The  law  determines  its  character,  not  the 
will  of  the  sender.  It  may  not  be  denied 
that  there  are  papers  concerning  govern- 
mental matters  which  are  properly  treated 
as  secret  and  confidential,  such,  for  ex- 
ample, as  diplomatic  correspondence  and 
letters  and  despatches  in  the  detective 
police  service,  or  otherwise  relating  to  the 
apprehension  and  prosecution  of  criminals; 
but  there  is  no  such  feature  in  the  pres- 
ent case.  It  is  true  that  a  disclosure  of 
the  objections  which  led  the  commissioners 
of  water  supply  to  reject  the  offer  of  the 
lowest  bidder  on  contract  90  may  restrain 
objectors  from  writing  thus  freely  to  sim- 
ilar boards  in  the  future;  but  if  such  is  a 
consequence  of  complying  with  the  plain 
command  of  a  statute  it  must  be  endured. 
A  critic  who  is  trying  to  induce  a  body  of 
public  officers  to  depart  from  the  customary 
rule  in  awarding  a  public  contract  ought 
not  to  'be  unwilling  that  his  reasons  should 
be  made  known,  whatever  the  consequences 
to  himself. 

The  order  appealed  from  was  right,  and 
should  be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  and  Hafght,  Vann, 
Werner,  Hlscock,  and  Chase,  JJ.,  con- 
cur. 


INDIANA  SUPREME  COURT.  . 

METROPOLITAN     LIFE     INSURANCE 
COMPANY,  Appt., 

V. 

PEOPLE'S  TRUST  COMPANY,  Admr.,  etc., 
of  Jonathan  M.  Brinsen,  Deceased. 

(—  Ind.  — ,  98  N.  E.  613.) 

Insurance  —  delay  in  furnishing  proofs 
of  loss  — excuse. 

1.  A  delay  of  more  than  two  years  before 
making  proofs  of  loss  under  a  life  insur- 

Note,  —  When  delay  in  giving  notice  or 
makittg  proof  of  death,  under  policy 
of  life  inmiranre  is  excusahle. 

This  note  does  not  cover  the  question  of 
the    form    and    sufficiency    of    notice    and 
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ance  policy  which  merely  requires  such 
proofs  to  be  furnished,  without  specifying 
the  time,  is  excused  where  none  of  the  rela- 
tives of  the  insured  were  present  at  the 
time  of  the  death  of  insured,  who  was  buried 
by  a  fraternal  organization,  and  they  did 
not  learn  of  the  existence  of  the  policy  un- 
til a  few  days  before  the  proofs  were  fur- 
nished. 

Brldence  —  proof  of  death  —  life  insur- 
ance —  effect. 

2.  The  proof  of  death  offered  in  evidence 
by  a  claimant  under  a  life  insurance  pel- 
icy,  for  the  purpose  of  showing  that  it  was 
furnished  to  the  insurer  according  to  the 
requirements  of  the  policy,  is  not  evidence 
of  the  facts  therein  stated. 

Appeal  —  refusal  of  instruction  —  effect 
of  evidence  •— proofs  of  loss. 

3.  Refusal  to  instruct  the  jury  in  an  ac- 
tion on  a  life  insurance  policy,  the  defense 
to  which  is  suicide,  that  the  proofs  of  loss 
offered  in  evidence  to  show  that  they  were 
furnished  are  not  evidence  of  the  facts 
therein  stated,  is  reversible  error. 

(May  14,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Circuit    Court    for    Delaware 
County    in    plaintiff's    favor    in   an   action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  life  insurance  policy.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Ryan  A  Ryan,  with  Messrs.  W. 
U.  H.  Miller,  C.  C.  Shirley,  and  Samuel 
D.  Miller,  for  appellant: 

In  the  absence  of  a  provision  in  the  pol- 
icy  of  insurance  in  suit,  as  to  the  time  in 
which  proofs  of  loss  must  be  furnished, 
such  proofs  must  have  been  furnished  with- 
in a  reasonable  time. 

London  Guarantee  Si  Acci.  Co.  y.  Siwy, 
35  Ind.  App.  340,  66  N.  E.  481 ;  i£tna  L. 
Ins.  Co.  V.  Fitzgerald,  165  Ind.  317,  1  L.R.A. 
(N.S.)  422,  112  Am.  St.  Rep.  232,  75  N.  E. 
262,  6  Ann.  Cas.  551;  Insurance  Co.  of  N. 
A.  V.  Brim,  111  Ind.  281,  12  N.  E.  315. 

Lack  of  knowledge  on  the  part  of  the 
beneficiaries  of  this  insurance  policy,  of  the 
existence  of  the  policy,  did  not  excuse  fail- 
ure to  furnish  proofs  of  death  within  rea- 
sonable time. 

London  Guarantee  ft  Acci.  Co.  v.  Siwy, 
35  Ind.  App.  340,  66  N.  E.  481;  Klein  v. 
New  York  L.  Ins.  Co.  104  U.  S.  88,  26  L. 
ed.  662;  Thompson  v.  Knickerbocker  L. 
Ins.  Co.  104  U.  S.  252,  26  L.  ed.  765;  Vic- 
torean  Co.  v.  Australian  Co.  19  Vict.  L.  R. 
139;  Riddlesbarger  v.  Hartford  F.  Ins.  Co. 
7  Wall.  390,  19  L.  ed.  259. 

Proofs  of  death  are  admissible  only  as 
evidence  of  compliance  with  the  conditions 
of  the  policy,  and  under  no  circumstances 
can  be  evidence  of  the  truth  of  the  facts 
therein  stated,  as  against  the  insurer. 


proofs,  nor  the  further  questions  of  estop- 
pel or  waiver  as  to  notice  or  proofs. 

The  court  in  Metbopolitan  L.  Ins.  Co. 
V.  People's  Trust  Co.  held  that  a  delay  of 
more  than  two  years  before  making  proof 
of  loss  under  a  life  insurance  policy  which 
merely  required  such  proofs,  without  speci- 
fying any  time,  was  excused  where  the  in- 
sured was  buried  by  a  fraternal  organiza- 
tion and  none  of  his  relatives  were  present 
at  the  time  of  his  death,  and  they  did  not 
learn  of  the  existence  of  the  policy  until  a 
few  days  before  proofs  were  furnished.  In 
reaching  this  conclusion  the  court  relied 
upon  cases  involving  accident  insurance 
policies,  and  the  notes  in  which  those  cases 
are  dealt  with  in  18  L.R.A.(N.S.)  109,  and 
27  L.R.A.(N.S.)  319.  The  general  rule 
laid  down  in  the  notes  referred  to  is  that 
where,  because  of  circumstances  and  condi- 
tions surrounding  the  transaction,  the  giv- 
ing of  notice  within  the  time  specified  be- 
comes impossible,  it  will  be  excused  and 
held  sufHcient  if  given  within  a  reasonable 
time  after  the  removal  of  the  obstacle. 
The  same  rule  appears  generally  to  hold 
good  in  cases  involving  delay  in  ifurnishing 
notice  and  proofs  required  by  life  insurance 
policies. 

Thus,  in  Spratley  v.  Mutual  Ben.  L.  Ins. 
Co.  11  Bush,  443,  where  insurance  was  ef- 
fected in  1860  and  the  insured  died  in  1863, 
it  was  held  that  notice  and  proof  of  death 
should  have  been  made  within  a  reasonable 
time  after  the  close  of  the  Civil  War,  and 
41  L.R.A,(N.S.) 


where  the  evidence  showed  that  with  rea- 
sonable diligence  the  beneficiary  might  have 
been  in  an  attitude  to  sue  by  the  1st  of 
January,  1866,  but  no  proof  of  death  was 
presented  until  1872,  and  suit  was  not  in- 
stituted until  1873,  the  action  was  held 
barred,  where  the  period  of  limitations, 
reckoning  from  January  1,  1866,  had  passed. 

And  in  Harrison  v.  Masonic  Mut.  Ben. 
Soc.  59  Kan.  29,  51  Pac.  893,  where  the 
beneficiaries  of  a  certificate  of  membership 
in  a  mutual  benefit  society  established  the 
death  of  the  insured  in  1883  by  evidence 
that  he  disappeared  at  that  time  and  had 
never  been  heard  from  since,  it  was  held 
that  there  was  an  unreasonable  delay  in 
furnishing  proof  of  death,  which,  by  the 
terms  of  the  certificate,  was  a  condition 
precedent,  where  such  proof  was  not  fur- 
nished until  July,  1894;  and  the  action  was 
held  to  be  barred  by  limitation. 

And  in  Connecticut  Mut.  L.  Ins.  Co.  ▼. 
Duerson,  28  Gratt.  630,  it  was  held  that, 
the  contract  of  insurance  being  suspended 
by  the  Civil  War,  all  acts  stipulated  for  in 
the  contract  were  supended,  and  that  where 
the  insured  died  during  the  war  the  insurer 
should  have  been  informed  of  the  death  a 
reasonable  time  after  the  war  ended.  No 
objection  was  made,  however,  in  this  case, 
on  the  ground  of  delay  in  giving  notice  and 
making  proof  of  death,  but  the  defense  re- 
lied upon  was  the  nonpayment  of  premiums. 

In  McElrov  v.  John  Hancock  Mut.  L.  Ins. 
Co.  88  Md.  137,  71  Am.  St.  Rep.  400,  41 
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Craiger  t.  Modern  Woodmen,  40  Ind.  App. 
279,  80  N.  E.  429;  Mutual  Ben.  L.  Ins.  Co. 
V.  Higginbotham,  95  U.  S.  380,  388,  24  L. 
ed.  499,  502;  Newton  t.  Mutual  Ben.  L.  Ins. 
Co.  2  Dill.  154,  Fed.  Gas.  No.  10,191;  Grotty 
V.  Union  Mut.  L.  In^.  Go.  144  U.  S.  621, 
36  L.  ed.  566,  12  Sup.  Ct.  Rep.  749;  Union 
Cent.  L.  Ins.  Co.  v.  HoUowell,  14  Ind.  App. 
611,  43  N.  E.  277. 

Where  the  facts  are  not  disputed  or  are 
established,  the  question  as  to  what  is  a 
reasonable  time  for  the  production  of  proof 
of  loss  is  for  the  court. 

Columbia  L.  Ins.  Co.  v.  Lawrence,  10 
Pet.  507,  513,  9  L.  ed.  512,  515;  Gauche  v. 
London  &  L.  &  F.  Ins.  Go.  4  Woods,  102,  10 
Fed.  347;  London  Guarantee  &  Acci.  Go.  v. 
Siwy,  36  Ind.  App.  340,  66  N.  E.  481 ;  In- 
surance Co.  of  N.  A.  V.  Brim,  111  Ind.  281, 
12  N.  E.  315;  Baker  y.  German  F.  Ins.  Go. 
124  Ind.  490,  24  N.  E.  1041. 

Messrs.  W.  A.  Tbompson  and  R.  W. 
Sprague,  for  appellee: 

Notice  cannot  be  given  nor  the  proof  of 
death  made,  and  the  beneficiaries  can  be 
under  no  obligation  or  duty  to  perform 
either  until  a  reasonable  time  has  elapsed 
after  the  fact  of  death  becomes  known  to 
the  beneficiary  and  the  fact  of  the  existence 
of  a  policy. 

Munz  v.  Standard  Life  &,  Acci.  Co.  26 
Utah,  69,  62  L.R.A.  485,  99  Am.  St.  Rep. 


830,  72  Pac.  182;  Trippe  v.  Provident  Fund 
Soc.  140  N.  Y.  23,  22  L.R.A.  432,  37  Am. 
St.  Rep.  529,  35  N.  E.  316;  McElroy  v.  John 
Hancock  Mut.  L.  Ins.  Go.  88  Md.  137,  71 
Am.  St.  Rep.  400,  41  Atl.  112;  Woodmen 
Acci.  Asso.  v..  Pratt,  62  Neb.  673,  55  L.R.A. 
291,  89  Am.  St.  Rep.  777,  87  N.  W.  546; 
Solomon  v.  Continental  F.  Ins.  Co.  160  N. 
Y.  595,  46  L.R.A.  682,  73  Am.  St.  Rep. 
707,  55  N.  E.  279;  Nax  v.  Travelers*  Ins. 
Go.  130  Fed.  985;  Konrad  v.  Union  Casual- 
ty &  S.  Co.  49  La.  Ann.  636,  21  So.  721; 
McNally  v.  Phoenix  Ins.  Go.  137  N.  Y.  389, 
33  N.  E.  475;  Carpenter  v.  German  Ameri- 
can Ins.  Go.  135  N.  Y.  298,  31  N.  E.  1015; 
Matthews  v.  American  Cent.  Ins.  Co.  154 
N.  Y.  449,  39  L.R.A.  433,  61  Am.  St.  Rep. 
627,  48  N.  E.  751;  Semmes  v.  Hartford  Ins. 
Co.  (Semmes  v.  City  F.  Ins.  Co.)  13  Wall. 
158,  20  L.  ed.  490;  Insurance  Cos.  v.  Boy- 
kin,  12  Wall.  433,  20  L.  ed.  442;  Phillips 
V.  United  States  Benev.  Soc.  120  Mich.  142, 
79  N.  W.  1;  Peele  v.  Provident  Fund  Soc. 
147  Ind.  543,  44  N.  E.  661,  46  N.  E.  990; 
Kentzler  v.  American  Mut.  Acci.  Asso.  88 
Wis.  589,  43  Am.  St.  Rep.  934,  60  N.  W. 
1002;  Globe  Acci.  Ins.  Co.  v.  Gerisch,  163 
111.  625,  54  Am.  St  Rep.  486,  45  N.  E. 
563;  McFarland  v.  United  States  Mut. 
Acci.  Asso.  124  Mo.  204,  27  S.  W.  436; 
Provident  L.  Ins.  &  Invest.  Go.  v.  Baum, 
29  Ind.  236. 


Atl.  112,  where  the  trustee  in  insolvency 
of  the  insured  did  not  know  of  the  existence 
of  the  policy,  or  of  the  insured's  death  for 
about  a  year  and  a  half  after  that  event 
occurred,  but  immediately  upon  learning  pi 
it  proceeded  to  give  notice  and  make  proof, 
it  was  held  that  the  policy  was  not  avoided 
on  the  ground  that  notice  of  death  and 
proof  of  claim  had  not  been  made  within 
ninety  days  after  the  decease,  as  provided 
by  a  statute  subject  to  which  tlie  policy 
was  made. 

In  Robinson  v.  Northwestern  Nat.  Ins. 
Co.  92  Minn.  379,  100  N.  W.  226,  by  the 
terms  of  the  policy  it  was  provided  that 
notice  of  death  should  be  given  within 
thirty  days  and  proof  of  death  should  be 
made  within  ninety  days,  on  blanks  to  be 
furnished  by  the  insurer.  Proper  notice  of 
death  was  given  and  blanks  for  proof  of 
death  were  requested.  Blanks  were  mailed, 
but  never  reached  the  beneficiary,  who, 
about  thirty  days  later,  again  requested 
that  blanks  be  mailed.  This  request  was 
complied  with,  and  these  blanks  were  re- 
ceived sixty-four  days  after  the  insured's 
death.  The  proofs  of  death  were  filled  out 
and  mailed  about  thirty  days  later,  which 
was  some  nine  days  after  the  expiration 
of  the  ninety-day  limit.  It  was  held  that 
the  insurer  could  not  discharge  its  duty  to 
furnish  the  blanks  by  showing*  that  they 
had  been  mailed,  but  that  it  must  actually 
deliver  them  to  the  beneficiary.  And  it 
41  L.R.A.(N.S.) 


was  held  that  the  question  whether  the  de- 
lay of  the  insurer  in  furnishing  the  blank 
forms  was  unreasonable  and  prevented  the 
beneficiary  from  returning  the  blanks  with- 
in the  specified  time  was  properly  left  to 
the  jury,  and  their  finding  in  the  afiirma- 
tive  and  verdict  for  the  beneficiary  were 
held  to  be  supported  by  the  evidence. 

In  Winchell  v.  John  Hancock  Mut.  L. 
Ins.  Co.  Fed.  Cas.  No.  17,866,  however,  it 
was  held  that  the  beneficiary  of  an  endow- 
ment policy  could  not  be  relieved  in  equity 
on  the  ground  of  ignorance  of  the  existence 
of  the  policy,  where  provision  was  made 
for  notice  of  claim  and  proof  of  death  with- 
in ninety  days,  and  neither  were  furnished 
until  about  one  hundred  days  had  elapsed. 

In  Prentice  v.  Knickerbocker  L.  Ins.  Co. 
77  N.  Y.  483,  33  Am.  Rep.  651,  where  a 
life  insurance  policy  provided  that  the  in- 
surers should  be  notified  of  the  death  of 
the  insured,  and  that  proof  of  loss  should 
be  presented  within  twelve  months  from 
the  time  the  loss  occurred,  or  the  claim 
would  be  forfeited,  the  beneficiary  did  not 
notify  the  insurer  of  the  insured's  death 
until  about  two  years  after  it  occurred.  It 
appeared  that  neither  the  beneficiary  nor 
the  insurer  knew  of  the  death  previous  to 
that  time,  and  the  court  said  that  under 
the  condition  of  the  policy  it  was  forfeited 
unless  the  insurers  had  waived  the  default, 
which,  after  an  examination  of  the  facts, 
they  decided  had  been  done.         J.  T.  W. 


288 


INDIANA  SUPREME  COURT. 


May, 


Lack  of  knowledge  of  the  existence  of  the 
policy  excuses  the  failure  to  furnish  proofs 
of  death  under  the  circumstances. 

Woodmen  Acci.  Asso.  v.  Pratt,  62  Neb. 
673,  65  L.R.A.  291,  89  Am.  St.  Rep.  777, 
87  N.  W.  646;  Solomon  v.  Continental  F. 
Ins.  Co.  160  N.  Y.  595,  46  L.R.A.  682,  73 
Am.  St.  Rep.  707,  65  N.  E.  279;  Max  v. 
Travelers'  Ins.  Co.  130  Fed.  985;  Konrad 
V.  Union  Casualty  &  S.  Co.  49  La.  Ann. 
636,  21  So.  721;  Munz  v.  Standard  Lite  & 
Acci.  Ins.  Co.  26  Utah,  69,  62  L.R.A.  485, 
99  Am.  St.  Rep.  830,  72  Pac.  >82. 

Mr.  J.  Monroe  Fitch  also  for  appellee. 

Morris,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Suit  by  appellee  against  appellant,  a 
New  York  corporation,  on  a  life  insurance 
policy.  The  complaint  was  in  two  para- 
graphs. A  several  demurrer  to  each  para- 
graph, for  insufficient  facts,  was  overruled. 
Answer  in  four  paragraphs,  the  first  of 
winch  was  a  general  denial.  Appellee  filed 
a  several  demurrer  to  each  paragraph  of 
answer.  The  demurrer  was  sustained  to  the 
fourth  paragraph  and  overruled  to  the  sec- 
ond and  third.  No  ruling  was  made  on  the 
demurrer  to  th^  first  paragraph.  There  was 
a  trial  by  jury,  verdict  and  judgment  for 
appellee  for  full  amount  of  the  policy.  Ap- 
pellant's motion  for  a  new  trial  was  over- 
ruled. The  errors  assigned  here,  and  not 
waived,  consist  of  the  action  of  the  court 
in  overruling  the  demurrer  to  each  para- 
graph of  complaint  and  overruling  the  mo- 
tion for  a  new  trial.  In  the  first  para- 
graph of  complaint  it  is  alleged,  among 
other  things,  that  on  December  19,  1905, 
appellant,  in  consideration  of  a  certain 
premium,  executed  and  delivered  to  appel- 
lee's decedent  the  life  insurance  policy  sued 
on,  which  is  filed  with  the  complaint  as  an 
exhibit.  It  is  further  alleged  that  decedent, 
Brinsen,  died  intestate  in  Delaware  county 
on  February  21,  1906,  and  on  March  26, 
1908,  appellee  was  appointed  as  administra- 
tor of  his  estate;  that  at  the  time  of  Brin- 
sen's  death  the  policy  was  in  full  force; 
that  during  his  lifetime  lie  performed  all 
the  conditions  of'  the  policy  required  there- 
in by  him  to  be  performed;  and  since  his 
death  appellant  has  performed  all  condi- 
tions required  therein  by  it  to  be  per- 
formed; that  appellant  liad  knowledge  of 
Brinsen's  death  within  ten  days  tliercaftcr; 
that  on  March  26,  1908.  appellee  notified 
appellant  of  Brinsoirs  death  and  demanded 
blanks  for  proofs  of  death,  required  by  the 
terras  and  conditions  of  the  policy;  that 
appellant,  before  and  at  the  time  it  fur- 
nished blanks,  denied  anv  liability  under 
the  policy,  solely  l)oeanfie.  it  declared,  that 
Brinsen  committed  suicide;  that  on  April 
41  L.R.A.  (N.S.) 


29,  1908,  before  the  commencement  of  this 
suit,  appellee  made  out  and  delivered  to  ap- 
pellant proofs  of  Brinsen's  death,  as  re- 
quired by  the  blanks  furnished  by  appel- 
lant, and  as  required  by  the  terms  of  the 
policy,  and  demanded  payment  of  the 
amount  of  the  policy,  which  was  refused. 
The  second  paragraph  is  the  same  as  the 
first,  together  with  the  following  added 
averments:  Appellee  did  not  make  proof  of 
Brinsen's  death  earlier,  because  Brinsen 
had  no  relatives  living  at  Muncie,  where  he 
died;  that  none  of  his  relatives  were  pres- 
ent when  his  body  was  buried,  at  Muncie; 
that  at  the  time  of  his  death  Brinsen  was  a 
member  of  a  Spanish  War  Veterans'  Camp, 
which  took  charge  of  his  funeral  and  bur- 
ial; that  when  he  died  the  policy  in  suit 
was  in  the  clothing,  on  decedent's  person, 
with  other  papers;  that  the  Delaware  coun- 
ty coroner  held  an  inquest>  and  thereafter 
deposited  in  the  treasurer's  office  a  suit 
case  containing  the  clothing  of  decedent,  in 
which  was  this  policy;  that  previous  to 
March  15,  1908,  neither  the  county  treas- 
urer, nor  any  relatives  of  decedent,  nor  any 
member  of  the  Veterans'  Camp,  nor  appel- 
lee, had  any  knowledge  of  the  existence  of 
the  policy  sued  on,  or  the  contents  thereof; 
that  pursuant  to  appellee's  request,  appel- 
lant, on  April  6,  1908,  delivered  to  appellee 
blank  death  proofs;  that  as  soon  thereafter 
as  it  was  possible  to  learn  the  facts  neces- 
sary to  be  inserted  therein,  namely,  on 
April  29,  1908,  appellee  furnished  appellant 
the  required  proofs  of  death,  and  defendant 
made  no  objection  thereto' because  of  lapse 
of  time  from  decedent's  death. 

Among  the  terms  and  conditions  of  the 
policy  are  the  following:  "First.  If  the  in- 
sured within  one  year  from  the  issue  hereof 
die  by  his  own  hand  or  act,  whether  sane 
or  insane,  the  company  shall  not  be  liable 
for  a  greater  sum  than  the  premiums  which 
have  been  received  on  this  policy.  «  .  . 
Sixth.  Proofs  of  death  shall  be  made  to  the 
home  ofiice  in  the  manner  and  to  the  extent 
required  by  blanks  furnished  by  the  com- 
pany; and  shall  contain  answers  to  each 
question  propounded  to  the  claimant,  physi- 
cians, and  other  persons  indicated  in  the 
blanks,  and  shall  further  contain  the  record 
and  verdict  of  the  coroner's  inquest,  if  any 
be  held.  The  proofs  of  death  shall  be  evi- 
dence of  the  facts  therein  stated  in  behalf 
of,  but  not  against,  the  company."  The 
policy  did  not  contain  any  provision  relat- 
ing to  the  time  of  furnishing  proofs  of 
donth  to  the  company. 

Tlie  sole  reason  urged  by  appellant 
against  the  sufticicnev  of  either  paragraph 
of  complaint  is  the  alleged  unreasonable  de- 
lay in  furnishing  appellant  the  required 
proofs  •  of     Brinsen's    death.     •  Appellant's 
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iin»t  point  is  that,  in  the  absence  of  any 
provision  in  the  policy  relating  to  the  time 
for  presenting  to  the  company  the  proofs 
of  death,  the  law  requires  that  such  proofs 
must  be  made  within  a  reasonable  time. 
This  proposition  correctly  states  the  law. 
London  Guarantee  &  Acci.  Co.  v.  Siwy,  35 
Ind.  App.  340,  66  N.  E.  481 ;  ^tna  L.  Ins. 
Co.  V.  Fitzgerald,  165  Ind.  317,  1  L.R.A. 
(N.S.)  422,  112  Am.  St.  Rep.  232,  75  N.  E. 
262,  6  Ann.  Cas.  551;  Insurance  Co.  of  N. 
A.  V.  Brim,  111  Ind.  281,  1?  N.  E.  315; 
Burns's  Anno.  Stat.  1908,  §  4803;  Burns's 
Anno.  Stat.  1901,  §  4923. 

It  is  .next  insisted  that  two  years  and 
two  months  after  death  was  not  n  reason- 
able time  within  which  to  present  proofs  of 
death,  under  the  facts  alleged. 

In  Insurance  Co.  of  N..A.  v.  Brim,  111 
Ind.  281,  12  N.  £.  315,  it  was  said  that 
what  constitutes  reasonable  notice  must 
depend  on  all  the  circumstances  of  the  par- 
ticular case;  that  the  purpose  of  the  notice 
is  to  enable  the  company  to  take  proper 
precaution  for  its  own  protection.  It  was 
further  said  in  the  course  of  the  opinion, 
relative  to  the  facts  in  that  case  (111  Ind. 
287) :  ''It  is  sufficient  to  say,  since  it  does 
not  appear  that  the  company  made  any  ob- 
jection to  the  claim  on  account  of  the  in- 
sufRciency  of  the  notice,  or  that  any  detri- 
ment resulted  to  it  on  account  of  the  delay, 
the  notice  was,  under  all  the  circumstances, 
reasonably  in  time." 

In  Provident  L.  Ins.  &  Invest.  Co.  v. 
Baum,  29  Ind.  236,  it  was  held  that  igno- 
rance of  a  provision  of  the  policy  on  the 
part  of  plaintiff  excused  a  delay  in  giving 
notice  of  the  death  of  the  insured,  where 
the  plaintiff  did  not  have  access  to  the 
policy. 

In  Peele  v.  Provident  Fund  Soc.  (1896) 
147  Ind.  543,  44  N.  E.  661,  46  N.  E.  990, 
it  was  held  in  a  suit  on  an  accident  policy 
which  provided  that,  in  the  event  of  injury 
or  death  of  the  assured,  notice  thereof 
should  be  given  within  ten  days  from  the 
date  of  the  injury  or  death,  that  a  notice 
within  sixteen  days  after  death  was  suffi- 
cient, where  the  same  was  given  within  five 
days  after  the  beneficiary  learned  that  the 
death  was  accidental.  In  the  course  of  its 
opinion  the  court  said:  "A  distinction  has 
been  made  between  conditions  preceding  the 
loss  or  accident,  and  upon  which  the  ques- 
tion of  liability  primarily  rests,  and  condi- 
tions which  relate  to  matters  following  such 
loss  or  accident.  The  former  are  more 
usually  of  the  essence  of  the  contract,  and 
are  therefore  generally  interpreted  more 
strictly.  ...  In  the  case  of  any  in- 
surance policy,  the  one  who  takes  out  and 
pays  for  the  policy  may  well  be  expected 
to  know  its  conditions,  and  to  comply  with 
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them.  But  in  the  event  of  his  death,  the 
party  suffering  the  loss  is  often  at  a  dis- 
advantage, both  as  to  knowing  the  condi- 
tions, and  as  to  being  able  to  comply  with 
them  according  to  the  strict  letter  of  their 
terms." 

In  Trippe  v.  Provident  Fund  Soc.  140  N. 
Y.  23,  22  L.R.A.  432,  37  Am.  St.  Rep.  529, 
36  N.  E.  316,  the  court  said:  "Such  con- 
ditions in  a  policy  of  insurance  must  be 
considered  as  inserted  for  some  reasonable 
and  practical  purpose,  and  not  with  a 
view  of  defeating  a  recovery  in  case  of  loss 
by  requiring  the  parties  interested  to  do 
something  manifestly  impossible." 

In  Cady  v.  Fidelity  &  C.  Co.  (1907)  134 
Wis.  323,  17  L.R.A.(N.S.)  260,  113  N.  W. 
969,  it  was  said:  ''In  case  of  the  person  re- 
quired to  give  notice  not  being  able  to  do 
so  from  any  cause,  compliance  with  the  re- 
quirement as  to  notice  is  sufficient  if  notice 
be  given  as  soon  as  practicable  after  the 
disability  is  removed,  unless  there  is  some 
unmistakable  stipulation  in  the  policy  to 
the  contrary.  .  .  .  That  the  rule  adopt- 
ed applies  in  case  of  a  beneficiary  who  faila 
to  give  notice  of  the  injury  and  death  of  the 
assured  till  the  lapse  of  considerable  time 
thereafter,  because  of  ignorance  of  the  ex- 
istence of  the  policy,  without  fault  on  the 
part  of  such  beneficiary,  is  grounded  in  rea- 
son and  supported  by  authorities.  .  .  . 
Provident  L.  Ins.  &  Invest.  Co.  v.  Baum, 
29  Ind.  236;  McElroy  v.  John  Hancock 
Mut.  L.  Ins.  Co.  88  Md.  137,  71  Am.  St. 
Rep.  400,  41  Atl.  11^;  Solomon  v.  Continen- 
tal F.  Ins.  Co.  160  N.  Y.  595,  46  L.R.A. 
682,  73  Am.  St.  Rep.  707,  55  N.  E.  279; 
Trippe  v.  Provident  Fund  Soc.  140  N.  Y, 
23,  22  L.R.A.  432,  37  Am.  St.  Rep.  529,  35 
N.  E.  316." 

The  next  of  kin  of  decedent  were  ulti- 
mately entitled  to  the  proceeds  of  the  policy, 
subject  to  the  lien  thereon  in  favor  of  his 
creditors.  Appellee  was  entitled  to  receive 
payment  from  the  company.  The  policy 
fixed  no  time  for  filing  death  proofs.  Under 
the  allegations  of  the  second  paragraph  of 
complaint,  neither  appellee  nor  any  one  of 
the  ultimate  beneficiaries  had  any  knowl- 
edge of  the  fact  of  the  existence  of  the  pol- 
icy '  until  a  few  days  before  proofs  were 
made.  We  think  the  circumstances  here  al- 
leged excuse  the  long  delay.  Munz  v. 
Standard  Life  &  Acci.  Ins.  Co.  26  Utah,  69, 
72  Pac.  182,  62  L.R.A.  485,  99  Art.  St.  Rep. 
830,  and  note  837;  Globe  Acci.  Ins.  Co.  v. 
Gerisch,  163  111.  625,  54  Am.  St.  Rep.  486, 
45  N.  E.  563;  Phillips  v.  United  States 
Benev.  Soc.  120  Mich.  142,  79  N.  W.  1; 
Forsyth  v.  Oswego,  191  N.  Y.  441,  123  Am. 
St.  Hep.  605,  84  N.  E.  392;  Jennings  v. 
Brotherhood  Acci.  Co.  (1908)  44  Colo.  68, 
96  Pac.  982,  18  L.R.A.(N.S.)  109,  and  note, 
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130  Am.  St.  Rep.  100;  Hilmer  v.  Western 
Travelers'  Acci.  Asso.  86  Neb.  286,  126  N. 
W.  636,  27  L.R.A.(N.S.)   319,  and  note. 

The  first  paragrapn  of  complaint  al- 
leges full  compliance  by  the  assured  and  ap- 
pellee with  all  the  conditions  of  the  con- 
tract. It  is  not  seriously  contended  by  ap- 
pellant that  this  paragraph  is  insufficient. 
Supreme  Tent,  K.  M.  v.  Ethridge  (1909) 
43  Ind.  App.  476,  87  N.  E.  1049,  and  cases 
cited;  Hanover  F.  Ins.  Co.  v.  Johnson,  26 
Ind.  App.  122,  67  N.  E.  277;  National  Ben. 
Asso.  V.  Bowman,  110  Ind.  366,  11  N.  E. 
316;  American  Cent.  Ins.  Co.  v.  Sweetser, 
116  Ind.  370,  19  N.  E.  169. 

Each  paragraph  of  complaint  was  syffi- 
cient  to  repel  appellant's  demurrer  in  re- 
spect to  the  points  urged. 

In  its  answer,  appellant  denied  liability, 
because,  as  averred  therein,  the  insured 
committed  suicide.  There  was  evidence  giv- 
en that,  shortly  before  his  death,  decedent 
frequently  threatened  to  commit  suicide. 
He  was  found  in  a  stall,  in  a  barn,  before 
daylight,  in  an  unconscious  condition,  on 
the  day  he  died.  A  bottle  almost  empty, 
with  some  laudanum  in  the  bottom  thereof, 
was  found  in  the  same  stall.  At  the  trial, 
over  the  appellant's  objection,  the  court  ad- 
mitted in  evidence  the  written  proof  of  de- 
cedent's death,  made  by  appellee  pursuant 
to  the  terms  of  the  policy.  This  proof 
was  on  a  printed  blank  containing  questions 
designed  for  answer  by  the  claimant.  Ques- 
tion No.  12  in  such  printed  blank  was  as 
follows:  ''(12)  Cause  of  death T  (Give  full 
particulars.)"  The  answer  of  appellee,- ad- 
ministrator, was  as  follows:  "Morphine  or 
opium  poisoning,  from  unknown  cause,  hut 
not  adminiatered  or  taken  by  deceased's 
otm  volition^  in  effort  to  commit  suicide" 
(Italics  ours.)  The  proof  was  signed  and 
verified  on  behalf  of  appellee  company,  by 
one  Ellis,  its  vice  president.  At  the  proper 
time,  appellant,  by  its  requested  instruc- 
tion No.  2,  sought  to  have  the  jury  in- 
formed as  follows:  'There  has  been  pre- 
sented for  your  consideration  as  evidence  on 
behalf  of  the  plaintiff,  and  introduced  by 
the  plaintiff,  a  document  purporting  to  con- 
stitute the  proofs  of  death  of  the  insured, 
Jonathan  M.  Brinsen.  There  are  certain 
facts  stated  in  this  document,  but  I  charge 
you  that  the  document  itself  is  not  evidence 
of  the  truth  of  such  facts."  The  requested 
instruction  was  refused,  and  appellant  ex- 
cepted to  such  action  of  the  court,  and  con- 
tends here  that  it  constituted  reversible 
error.  In  the  instructions  given  the  jury, 
tne  court  failed  to  give  the  equivalent  of 
the  one  requested,  and,  in  fact,  failed  to 
instruct  the  jury  concerning  the  subject- 
matter  of  such  requested  instruction.  This 
was  error.  The  only  pg8sil)le  purpoae  in  ad- 
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mitting  the  proofs  of  death,  on  behalf  of 
appellee,  was  to  show  that  it  had  furnished 
appellant  the  proofs  required  by  the  terms 
of  the  policy.  Craiger  v.  Modern  Woodmen^ 
40  Ind.  App.  279,  80  N.  E.  429;  Mutual 
Ben.  L.  Ins.  Co.  v.  Higginbotham,  96  U.  S. 
380,  24  Li.  ed.  499;  Newton  v.  Mutual  Ben. 
L.  Ins.  Co.  2  Dill.  164,  Fed.  Cas.  No.  10,191 ; 
Crotty  y.  Union  Mut.  L.  Ins.  Co.  144  U.  S. 
621,  36  L.  ed.  666,  12  Sup.  Ct.  Rep.  749; 
Union  Cent.  K.Ins.  Co.  v.  Hollowell,  14  Ind. 
App.  611,  43  N.  E.  277. 

It  is  insisted  by  appellee  that  the  er- 
ror was  harmless.  We  cannot  assent  to 
this.  There  was  a  defense  of  suicide.  The 
evidence  was  confiicting.  The  jury  may 
have  considered  the  seh-serving  declaration 
of  appellee,  in  its  answer  to  question  12, 
as  evidence  that  decedent's  death  was  not 
suicidal,  and  for  the  error  in  refusing  the 
requested  instruction  the  judgment  must 
be  reversed. 

Other  questions  are  presented;  but,  as 
they  probably  will  not  arise  on  another 
trial  of  the  cause,  they  are  not  eonsidered. 

Judgment  reversed,  with  instructions  to 
grant  appellant's  motion  for  new  trial. 
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CHARLES   LUKA,   by   Next   Friend,   PUT. 

in  Err., 

V. 

GEORGE  B.  LOWRIE  et  al. 

(—  Mich.  — ,  136  N.  W.  1106.) 

Physician  —  amputation  —   mistaken 
Judgment  —  liability. 

1.  A  surgeon  who,  upon  being  called  to 
see  a  person  whose  foot  nas  been  crushed  in 
an  accident,  consults  the  other  physicians 
present,  and,  after  exercising  his  best  judg- 
ment, amputates  the  foot  to  save  the  pa- 
tient's life,  is  not  liable  in  damages  because 
the  foot  might  have  been  saved  by  proper 
treatment. 

Same  —  failure   to   consult   parents  — 
effect. 

2.  A  surgeon  is  not  liable  for  amputating 
the  foot  of  a  child  without  obtaining  the 
consent  of  its  parents,  where  the  foot  has 
been  crushed  and  instant  action  may  be 
necessary  to  save  life,  while  the  parents 
cannot  be  consulted  without  delay. 

(July  11,  1912.) 


Note,  ^  LiuhUity  for  performing  stir^ 
gical  operation  on  minor  udthotU 
parent's  consent. 

The  only  case  in  point  on  this  question 
other  than  LrKA  v.  Lowrib  is  Baker  ▼. 
Welsh,  7  L.R.A.(N.S.)  612,  holding  that 
the  failure  to  obtain  the  father's  consent 
before    administering    an    anesthetic    to    a 
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ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  unlawfully  amputating  plain- 
tifTs  foot  without  his  consent  or  that  of 
hia  parents^    Affirmed* 

Statement  by  Brooke,  J.: 

The  plaintiff,  a  boy  fifteen  years  of  age, 
while  crossing  the  Michigan  Central  Rail- 
road track,  was  knocked  down  by  an  en- 
gine and  in  some  manner,  not  clearly  shown, 
was  thrown  under  the  wheels  of  a  car.  His 
left  foot  was  mangled  and  crushed.  There 
was  a  compound  disarticulation  of  the  bones 
of  the  foot,  and  one  of  the  principal  bones 
of  the  arch,  the  ''scaphoid"  bone,  was  torn 
away  entirely,  the  fiesh  was  crushed  and 
torn  from  the  top  of  the  foot,  leaving  the 
muscles,  ligaments,  and  bones  exposed. 
The  plaintiff  testified:  "I  could  see  the 
bones  sticking  out.  I  could  see  they  weren't 
broken.  Don't  know  how  many  bones  were 
sticking  out;  around  four  or  five,  some- 
thing like  that."  Shortly  after  his  injury, 
plaintiff  was  removed  to  Harper  Hospital 
in  an  ambulance.  He  was  partially  con- 
scious upon  his  arrival  and  was  able  to 
oommubicate  his  name  and  the  name  of  the 
street  upon  which  he  lived  to  the  attending 
surgeons.  Within  ten  or  fifteen  minutes 
after  his  arrival,  he  lapsed  into  a  comatose 
condition,  and  later  into  complete  uncon- 
sciousness. Efforts  to  revive  him'  by  injec- 
tions of  strychnine  and  infusion  of  a  saline 
solution  were  made,  but  he  remained  uncon- 
scious until  after  the  operation.  Soon  after 
his  arrival  at  the  hospital,  at  10:15  a.  m., 
plaintiff's  foot  was  examined  by  four  house 
physicians  connected  with  the  hospital.  They 
concluded  that  prompt  surgical  treatment 
was  necessary  and  telephoned  to  defendant, 
who  is  assistant  surgeon  of  the  Michigan 
Central  Railroad.  Defendant  arrived  at  the 
hospital  at  10:45  A.  m.  Upon  examining  the 
plaintiff,  he  found  him  unconscious,  with  a 
weak'  pulse  and  dilated  pupils.  The  foot  was 
found  to  be  cold  and  dead,  the  circulation 


having  been  interrupted.  .Defendant  testified 
that  he  learned  from  the  house  surgeon  the 
boy's  name  and  residence  street.  With  ref- 
erence to  the  residence,  he  knew  the  dis- 
tance from  Harper  Hospital  and  the  time  it 
would  take  to  get  from  there  to  the  hos- 
pital; that  he  inquired  of  the  house  surgeon 
if  anyone,  any  relatives,  were  present,  and 
was  informed  that  no  person  was  present 
whatever.  After  a  consultation  with  the 
four  house  physicians,  it  was  agreed  by  all 
that  an  immediate  amputation  was  neces- 
sary to  save  the  plaintiff's  life.  The  foot 
was  amputated,  and  the  plaintiff  recovered. 
It  is  the  plaintiff's  claim  that  his  foot 
should  not  have  been  amputated  at  all,  and 
particularly  that  it  should  not  have  been 
amputated  without  first  obtaining  his  con- 
sent or  the  consent  of  his  parents,  who  went 
to  the  hospital  as  soon  as  possible  after 
learning  of  the  accident.  A  verdict  having 
been  directed  in  favor  of  defendant,  the  case 
is  brought  here  for  review  upon  writ  of 
error. 

Messrs.  William  O.  Gottman  and  Jonas 
B.  Honck,  for  plaintiff  in  error: 

A  person  at  all  times  has  the  right  to 
himself,  and  this  right  necessarily  forbids  a 
physician  or  surgeon,  however  skilful  or 
eminent,  to  violate  without  permission  the 
bodily  integrity  of  a  person  by  an  operation 
without  his  consent  or  knowledge. 

Mohr  V.  Williams,  95  Minn.  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St.  Rep.  462,  104  N. 
W.  12,  5  Ann.  Cas.  303;  Pratt  v.  Davis,  224 
111.  300,  7  L.R.A.(N.S.)  609,  79  N.  E.  662, 
8  Ann.  Cas.  197,  118  111.  App.  161;  60  Cent. 
L.  J.  452. 

Messrs.  Merriam,  Terkes,  A  Simons, 
for  defendants  in  error: 

Defendant  was  justified  in  exercising  his 
discretion  and  taking  such  measure  as  his 
judgment  dictated  for  the  welfare  of  plain- 
tiff. 

Mohr  V.  Williams,  95  Minn,  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St.  Rep.  462,  104  N. 
W.  12,  5  Ann.  Cas.  303;  Bakker  v.  Welsh, 


youth  seven t<jon  years  old,  who,  in  company 
with  adult  relatives,  had  applied  to  a  sur- 
geon to  be  relieved  from  a  small  tumor, 
will  not  render  the  surgeon  liable  to  the 
father  for  the  death  of  the  boy  under  its  in- 
fluence. An  attempt  was  made  to  raise  the 
question  in  Wood  v.  Wyeth,  lOB'App.  Div. 
21,  94  X.  Y.  Supp.  360,  but  it  was  there 
held  that  the  alle/?ation  in  the  complaint 
that  the  infant  (a  boy  of  eleven  years)  em- 
ployed the  defendants  as  physicians  and 
surgeons  to  attend  him  and  cure  him  neces- 
sarily implied  that  a  contract  to  that  ef- 
fect had  been  made  or  had  arisen  by  opera- 
tion of  law,  between  the  parents  of  the  in- 
fant and  the  doctors;  and  also  imported 
that  such  parental  consent  had  been  given 
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as  was  necessary  to  authorize  the  defend- 
ants to  do  whatever  might  be  proper  in  the 
treatment  of  the  patient  for  the  purpose  of 
bringing  about  the  desired  cure;  and  that 
under  such  an  averment  it  was  lunecessary 
for  the  defendants  to  prove  any  further 
consent  to  the  operation,  provided  only  that 
it  was  proper  and  necessary;  so  that  the 
case,  under  the  allegation,  resolved  itself 
down  to  an  inquiry  whether  the  defendants 
had  treated  the  patient  with  the  proper 
degree  of  learning,  skill,  and  care. 

Generally,  as  to  liability  of  physician  for 
performing  surgical  operation  without  con- 
sent, see  notes  to  Mohr  v.  Williams,  1 
L.R.A.(N.S.)  430,  and  Pratt  v.  Davis,  7 
L.R.A.(N.S.)   609.  R.  S.  N. 
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144  Mich.  632,  7  L.R.A.(N.S.)  612,  108  N. 
W.  94,  8  Ann.  Cas.  196;  Pratt  v.  Davis,  224 
111.  309,  7  L.R.A.(N.S.)  609,  79  N.  E.  662, 
8  Ann.  Cas.  197;  Pelky  v.  Palmer,  109  Mich. 
565,  67  N.  E.  661;  Staloch  v.  Holm,  100 
Minn.  276,  9  L.RJ^..(N.S.)  717,  111  N.  W. 
264. 

Brooke,  J.,  delivered  the  opinion  of  the 

The  first  question  presented  is  whether 
it  was  necessary  to  amputate.  Plaintiff 
offered  the  evidence  of  two  physicians.  Dr. 
Gottman  and  Dr.  Gihbes,  who  testified  that 
in  their  opinion  the  foot  might  have  been 
saved.  Dr.  Gottman,  who  had  been  engaged 
as  a  general  practitioner  for  seventeen 
years,  testified  that  in  his  practice  he  had 
treated  one  case  like  plaintiff's,  and  that 
he  had  never  done  any  amputating  of  the 
lower  extremities  except  a  toe.  He  exam- 
ined the  foot  the  day  after  it  was  amputat- 
ed. 

Upon  cross-examination,  he  'testified  in 
part  as  follows: 

Q.  Suppose  the  injury  was  so  severe  that 
the  circulation  had  ceased,  would  you  clean 
the  wound  and  leave  it? 

A.  If  the  bone  were  all  crushed  and  the 
parts  all  torn  and  I  saw  no  chance,  I  would 
amputate. 

Q.  Would  you  form  your  own  opinion  and 
judge  whether  amputation  was  necessary  or 
not? 

A.  I  would  call  in  counsel..  I  would  not 
rely  upon  my  own  judgment.  I  would  talk 
it  over.  Other  people  might  see  things 
differently  than  I  did.  Surgeons  have  differ- 
ences of  opinion.  With  proper  consultation, 
it  is  a  question  which  is  the  best  course  to 
follow  under  certain  circumstances.  I 
would  call  at  least  one  surgeon,  and  if  I 
was  not  satisfied  with  his  statement,  I 
would  call  another.  We  would  talk  it  over 
and  consider  it. 

Q.  Would  you  take  their  judprment? 

A.  Certainly,  we  would  talk  it  over  and 
consider  it.  We  are  often  in  doubt  in 
medicine. 

Q.  There  are  conditions  in  emergency 
where  a  surgeon  is  confronted  with  dirt, 
and  a  serious  wound  to  the  lower  extremi- 
ties, for  instance  the  foot,  where  it  is  a 
matter  of  grave  doubt,  and  requires  calm 
judgment  as  to  whether  an  amputation 
should   be  immediately   performed  or  not? 

A.  If  the  foot  is  all  crushed  and  the  bones 
crushed  and  the  circulation  destroyed,  it  is 
all  splintered  and  the  tissues  are  all  gone, 
a  lot  of  the  tissues  destroyed,  then  I  would 
say,  perhaps,  it  would  be  necessary  to  am- 
putate, but  perhaps  not  immediately,  be- 
cause there  is  no  in^mediat^  hurry  in  the 
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amputation  of  a  foot  of  that  kind,  not 
within  eight  or  ten  hours,  I  don't  think, 
unless, — ^I  don't  know  aa  I  do  know  of  any 
exception.  ...  I  would  not  always 
want  to  depend  upon  my  own  judgment, 
and  where  and  how  an  amputation  should  be 
made  in  all  cases.  There  are  cases  where 
amputation  of  the  leg  is  necessary.  It  is 
for  the  surgeon  to  determine  whether  it  is 
necessary  or  not,  and  he  bases  his  determi- 
nation on  his  best  judgment. 

Q.  It  is  a  matter  for  the  judgment  and 
determination  of  the  surgeon  as  to  what 
time  and  in  what  manner  and  in  what 
method  an  amputation  shall  take  place? 

A.  I  do  not  know  how  to  answer  it. 

Q.  Question  repeated.    .    .    . 

A.  There  is  only  one  way  to  answer  it, 
and  that  is  by,  "Yes." 

Q.  Your  answer  is,  "Yes?" 

A.     Yes,  sir. 

Q.  A  surgeon  must  determine,  must  he 
not,  when  an  amputation  shall  be  per- 
formed, and  from  his  judgment  from  all 
the  circumstances  of  the  case?    .    .    . 

A.  I  will  answer  that,  "Yes."  After  he 
takes  all  the  facts  into  consideration,  then 
he  may  be  wrong  in  his  judgment. 

Q.  And  it  is  up  to  him  therefore  to  de- 
termine from  what  he  can  learn  of  the  case, 
and  what  he  can  see  of  the  injury,  to  what 
extent  the  danger  of  blood  poisoning  ia 
imminent? 

A.  Yes,  sir. 

Dr.  Gibbes,  a  physician  and  instructor  of 
many  years'  experience,  making  a  speciafty 
of  the  study  of  all  forms  of  disease,  exam- 
ined the  foot  more  than  a  year  after  am- 
putation, and  gave  it  as  his  opinion  that  the 
foot  might  have  been  saved. 

Upon  cross-examination  he  testified  in 
part: 

Q.  Would  you  venture,  from  the  profes- 
sional skill  that  you  have  had  in  the  years 
that  you  have  been  practising  your  profes- 
sion, an  opinion  of  that  kind  without  know- 
ing the  exact  conditions  of  the  patient  at 
the  time  he  was  brought  to  the  hospital? 

A.  If  I  was  in  the  fix  that  I  am  now,  I 
would. 

Q.  What  do  you  mean  by  "fix?" 

A.  With  a  foot  that  has  been  in  alcohol 
for  a  year,  how  could  I  do  otherwise.  If  I 
could  have  seen  the  flesh  conditions  of  the 
boy's  foot  when  injured,  it  would  have  been 
a  different  thing. 

Q.  If  you  knew  the  conditions  of  the  boy 
when  the  operation  was  performed,  that 
might  alter  your  opinion  entirely? 

A.  I  cannot  tell;  it  might,  of  course. 

Q.  Not  knowing  how  the  condition  was, 
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you  will  venture  an  opinion  that  that  foot 
ought  not  to  have  been  amputated? 

A.  On  the  conditions  I  find  there  I  base 
my  opinion.  I  say  on  the  conditions  I  find 
there,  and  nothing  else.  I  don't  know 
whether  the  circulation  had  entirely  stopped 
in  the  foot  or  not.  On  the  condition  I  saw 
I  am  ready  to  give  an  opinion.  Other  condi- 
tions might  entirely  influence  my  opinion ;  if 
r  saw  the  end  of  the  artery  was  torn  out, 
and  the  circulation  entirely  stopped,  it  might 
alter  it.  I  don't  know  whether  the  bone  pro- 
truded from  the  foot  after  the  injury. 
There  is  a  longitudinal  cut  there,  and  I 
don't  know  how  much  was  done  by  the  acci- 
dent. I  don't  know  after  the  injury,  after 
the  boy  was  taken  to  the  hospital,  whether 
the  foot  was  perfectly  cold  and  the  circula- 
tion had  ceased  entirely.  If  two  hours  after 
the  injury  the  foot  was  still  cold,  I  would 
wait  twenty-four  hours,  to  see  whether  col- 
lateral circulation  set  in. 

Q.  That  would  be  for  the  judgment  of  the 
attending  surgeon,  assuming  hft  was  a  com- 
petent  surgeon? 

A.  I  suppose  so. 

Q.  That  is  a  fact? 

A.  That  would  depend  upon  where  he  was 
educated.  There  are  a  good  many  compe- 
tent surgeons,  but  they  look  upon  things 
with  a  different  eye.  They  are  not  all 
taught  the  same. 

Q.  Assuming  that  the  man  was  a  compe- 
tent surgeon,  and  he  was  called  in  to  attend 
this  case,  he  would  have  to  rely  on  his  best 
judgment  ? 

A.  Yes,  sir. 

Q.  Taking  everything  into  consideration? 

A.  Yes,  sir.     .     .     . 

Q.  A  surgeon  finds  himself  on  tne  horns  of 
a  dilemma,  and  when  he  finds  himself  be- 
tween a  shock  killing  the  patient,  and  a  de- 
cision between  that  and  the  possibility  of 
dangers  which  are  incurred  by  delay,  he  has 
to  use  his  best  judgment? 

A.  No,  he  calls  in  two  or  three  more  sur- 
geons. 

Q.  Suppose  he  calls  in  one  or  two  more, 
and  they  all  agree? 

A.  Then  it  is  hard  on  the  patient. 

Q.  Then  he  is  doing  what  seems  best? 

A.  Yes,  sir. 

Q.  To  those  who  have  examined  the  pa- 
tient at  the  time? 

A.  Yes,  sir.     .     .    . 

Q.  Suppose  the  boy  remained  unconscious 
three  quarters  of  an  hour,  what  would  that 
indicate? 

A.  It  would  indicate  a  certain  amount  of 
shock;  nothing  very  serious  with  the  state 
of  the  part. 

Q.  Would  that  three  quarters  of  an  hour 
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unconsciousness,  would  that  indicate  pretty 
severe  shock  to  that  boy's  system? 

A.  It  would  mean  a  shock,  but  nothing 
but  what  he  could  recover  from. 

Q.  Are  you  sure  of  that? 

A.  I  am  not  sure  of  anything. . 

Q.  What  would  the  pulse  be? 

A.  I  don't  know. 

Q;  How  high  a  pulse  would  indicate  a 
rather  serious  condition  as  to  shock? 

A.  In  that  boy? 

Q.  We  are  not  talking  of  any  other  boy? 

A.  I  don't  know.  I  can't  say  trom  what 
I  know  or  from  what  I  have  seen  of  the  in- 
jury. 

Q.  How  high  a  pulse  ? 

A.  I  don't  know  what  it  would  be  in  his 
case. 

Q.  Could  you  from  your  experience  tell 
what  pulse  would  indicate  a  serious  condi- 
tion? 

A.  No,  considering  it  is  about  twenty 
years  since  I  have  had  a  case  of  that  kind. 

Q.  That  pulse  is  a  very  important  mat- 
I  ter  in  the  necessity  of  an  operation? 

A.  Yes  and  no. 
'      Q.  You  could  not  tell? 

A.  You  have  to  fit  in  each  case  that  you 
have.    You  cannot  give  a  general  statement. 

Q.  You  are  giving  a  general  statement 
without   considering  those   facts? 

A.  I  would  not. 

Q.  Do  you  want  to  eliminate  the  question 
of  the  boy's  pulse  in  deciding  the  necessity 
of  an  operation? 

A.  I  am  giving  my  opinion  of  what  I 
have  seen  of  the  injury  and  what  I  have 
heard  of  the  case.  My  opinion  is  not  based 
on  anything  I  don't  know. 

Q.  You  would  have  a  good  deal  more  faith 
in  your  own  opinion  if  you  had  attended 
the  boy  at  the  time? 

A.  Yes,  sir. 

Q.  You  would  have  a  good  deal  more  faith 
in  some  other  competent  surgeon's  opinion 
that  had  attended  the  boy  at  the  time? 

A.  Than  what? 

Q.  Than  your  own   now? 

A.  Of  course,  a  competent  surgeon  attend- 
ing it. 

Q.  His  opinion  would  be  better  than 
yours  ? 

A.  Yes,  I  think  it  would. 

Dr.  Childs,  a  third  expert  called  by  plain- 
tiff, testified: 

Q.  In  order  for  you  as  a  surgeon  to  come 
to  an  intelligent  conclusion  whether  an  op- 
eration was  necessary,  would  it  be  necessary 
to  know  the  condition  of  the  wound,  the  con- 
dition of  the  pulse,  the  temperature,  the 
condition  of  the  shock,  and  to  know  whether 
the  wound  was  clean  or  dirty,  how  much 
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hemorrhage  ther  had  been,  and  indication 
of  that  sort,  before  you  could  form  a  correct 
conclusion  in  your  own  mind  what  was 
necessary  to  do? 

A.  I  told  you  without  seeing  the  case  1 
could  not  give  a  positive  opinion  as  to  that 
because  there  is  always  other  circumstances. 
An  injury  might  be  very  small,  and  lor  all 
that  it  would  be  absolutely  necessary  that 
there  should  be  an  amputation,  for  the  very 
fact  that  there  are  extraneous  matters  in- 
jected into  the  wound,  and  I  have  had  small 
ones  and  lost  a  life,  and  I  have  had  large 
ones  that  you  would  think  it  almost  im- 
possible to  save  and  saved  them,  so  you  can- 
not go  by  the  magnitude  of  it.  While  larger 
ones  always  appear  most  aggravating,  you 
have  .to  take  into  consideration  all  the  mat- 
ter connected  with  it.  There  is  no  surgeon 
competent  to  give  a  decision.  He  is  incom- 
petent to  decide  or  give  a  positive  answer 
whether  it  is  absolutely  necessary  at  the 
time  of  that  operation  or  not, — indications 
might  be  that  it  was,  and  indications  might 
be  that  it  was  not.  The  indications  that 
would  appear  there  that  would  make  it  ab- 
solutely necessary  would  be  extreme.  There 
would  be  cessation  of  the  circulation,  etc., 
and  also  extraneous  matter.  You  cannot 
cleanse  the  wound  any  too  quickly,  and  you 
should  always  cleanse  the  wound  and  tend 
to  that  thoroughly.  You  have  to  treat  each 
case  according  to  all  appearances. 

Q.  If  as  a  skilled  surgeon  you  had  seen 
the  patient,  seen  the  foot  torn  and  open,  and 
observed  his  condition,  the  shock,  the  condi- 
tion of  the  wound,  his  pulse,  and  all  that, 
and  you  concluded  that  the  operation  was 
immediately  necessary,  would  you  feel  that 
your  opinion  was  better  and  more  apt  to  be 
correct  than  that  of  a  surgeon  or  a  doctor 
who  saw  the  foot  after  the  amputation  had 
taken  place  T 

A.  That  can  be  answered  in  this  way: 
That  a  man  that  made  all  those  examina- 
tions and  saw  it,  he  might  not  be  as  compe- 
tent after  that  to  judge  as  someone  else  who 
had  more  experience  and  had  seen  those 
things  oftener,  and  yet  he  might  be  abso- 
lutely correct,  but  his  chances  would  be  su- 
perior undoubtedly  to  the  man  who  did  not 
see  it.  Still,  although  the  foot  afterwards 
might  not  indicate  the  necessity  for  amputa- 
tion, yet  the  necessity  may  have  existed. 

Q.  A  surgeon  who  saw  it  afterwards 
would  not  know  anything  about  it  after- 
wards, whether  it  was  necessary  or  not? 

A.  He  would  not  know  whether  it  was 
necessary  for  amputation  so  far  as  that  is 
concerned,  but  the  question  would  be  wheth- 
er an  immediate  operation  would  be  neces- 
sary; that  would  be  the  question.  The  tar- 
sal and  metatarsal  bones  were  dislocated, 
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also  the  two  cuneiform  bones.  The  scap- 
hoid bonte  was  gone.  That  bone  is  still  far- 
ther in  the  rear  from  the  tarsal  bones.  The 
flesh  was  all  denuded  off  the  top  and  simply 
covered  by  some  tendons, — a  few  tendons 
here, —  and  the  muscular  tissues  were  all 
gone. 

Q.  There  is  often,  from  a  severe  traumatic 
injury,  an  injury  from  external  violence;  is 
there  a  serious  condition  from  shock? 

A.  Most  always  lacerated  wounds  cause 
more  severe  shock.  Shock  is  an  interrup- 
tion of  the  current  of  the  nerve  fluid,  which 
produce  a  reaction  upon  the  circulation. 
Severe  shock  produces  death  many  times. 

Q.  Have  you  found  in  your  practice  that 
shock  ie  continued  and  is  progressive  on  ac- 
count of  the  serious  condition  of  the  wound  ? 

A.  Yes,  I  have  seen  it;  yes,  sir. 

Q.  That  fact  is  what  makes  surgical  at- 
tendance immediately  necessary? 

A.  Yes  sir;  and  that  is  where  immediate 
attention  does  come  in,  anj)  sometimes — 

Taking  all  the  testimony  on  behalf  of 
the  plaintiff,  and  considering  it  broadly,  it 
amounts,  at  most,  to  this:  That  by  follow- 
ing a  different  course  plaintiff's  foot  might 
have  been  saved.  While  they  disagree  upon 
some  details,  they  apparently  all  agree  that 
the  proper  course  for  a  surgeon  to  pursue, 
when  confronted  by  such  an  exigency,  is  to 
consult  with  another  or  others,  and  then  ex- 
ercise the  best  judgment  and  skill  of  which 
he  is  capable.  This  seems  to  have  been  the 
course  followed  by  defendant.  The  four 
house  surgeons,  after  consultation  with  de- 
fendant, concluded,  with  him,  that  an  im- 
mediate operation  was  necessary  to  save 
plaintiff's  life. 

Two  experts,  Drs.  Kennedy  and  Brodie, 
surgeons  of  very  wide  experience,  testifled 
that  in  their  opinion  an  immediate  amputa- 
tion was  necessary  to  insure  the  plaintiff's 
life.  It  stands  uncontradicted  upon  this 
record  that  the  circulation  in  the  foot  was 
completely  interrupted;  that  the  foot  was 
wholly  devitalized;  that  the  plaintiff  was  in 
a  condition  of  profound  coma  from  which 
the  attending  surgeons  were  unable  to 
arouse  him.  It  is  also  uncontradicted  that 
death  from  shock  frequently  results  from 
sever  traumatic  injury. 

Taking  into  consideration  the  condition  in 
which  the  plaintiff  was  when  the  defendant 
reached  him,  we  have  no  hesitation  in  hold- 
ing  that  defendant  was  amply  justified  in 
treating  it  as  a  case  of  emergency,  and  his 
conduct  should  be  viewed  in  the  light  of  the 
legal  principles  governing  such  cases. 

In  Pepke  v.  Grace  Hospital,  130  Mich. 
493,  90  N.  W.  278,  a  physician,  testifying 
for  the  plaintiff,  being  asked  if  it  would 
have  been  possible  to  perform  the  operation 
so  as  to  save  any  portion  of  the  hand,  re* 
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plied:  "I  think  so;  I  would  have  tried  it. 
Q*  Could  they  have  saved  the  thumb? 
A.  I  think  bo."  This  court  said  in  com- 
ment: "We  do  not  think  this  testimony 
was  of  any  probative  force  to  show  neg- 
ligence on  the  part  of  the  attending  sur- 
geons, or  to  justify  the  submission,  of  the 
question  of  malpractice  to  the  jury." 

The  testimony  here  commented  upon  was 
given  by  a  surgeon  who  was  present  and 
witnessed  a  part  of  the  operation.  The  case 
of  Mohr  V.  Williams,  95  Minn.  261,  1  L.R.A. 
(N.8.)  439,  111  Am.  St.  Rep.  462,  104  N. 
W.  12,  5  Ann.  Cas.  303,  cited  and  relied  up- 
on by  plaintiff,  is  not  in  point,  because  in 
that  case  there  was  no  emergency.  In  the 
case  of  Bakker  v.  Welsh,  144  Mich.  632, 
7  LJLA.(N.S.)  612,  108  N.  W.  94,  8  Ann. 
Cas.  195,  this  court  held  that  in  the  case 
of  a  boy  seventeen  years  old,  who  himself 
consented  to  an  operation  which  resulted  in 
death,  the  father's  consent  was  not  neces- 
sary, and  in  that  case  also  there  was  no 
emergency. 

While,  as  hereinbefore  pointed  out,  the 
testimony  offered  on  behalf  of  the  plaintiff 
was  insufficient,  in  our  opinion,  to  raise 
a  question  of  fact  for  the  determination  of 
the  jury  as  to  whether  the  defendant  was 
guilty  of  negligence  through  an  error  in 
judgment,  the  plaintiff's  case  would  not  be 
aided  even  if  that  issue  were  determined  in 
his  favor. .  In  an  ordinary  action  for  negli- 
gence, the  fact  that  defendant  has  acted  ac- 
cording to  his  best  judgment  is  no  defense. 
His  act  is-  to  be  judged  by  the  standard  of 
conduct  of  an  ordinarily  prudent  man  un- 
der the  circumstances.  In  conduct,  resting 
upon  judgment,  opinion,  or  theory,  however, 
a  different  rule  has  been  recognized.  This 
distinction  has  been  well  pointed  out  in  the 
case  of  The  Tom  Lysle  (D.  G.)  48  Fed.  690 
where  it  is  said:  ''The  distinction  between 
an  error  of  judgment  and  negligence  is  not 
easily  determined.  It  would  seem,  however, 
that  if  one,  assuming  a  responsibility  as  an 
expert,  possesses  a  knowledge  of  the  facts 
and  circumstances  connected  with  the  duty 
he  is  about  to  perform,  and,  bringing  to  bear 
all  his  professed  experience  and  skill, 
weighs  those  facts  and  circumstances,  and 
decides  upon  a  course  of  action  which  he 
faithfully  attempts  to  carry  out,  then  want 
of  success,  if  due  to  such  course  of  action, 
would  be  due  to  error  of  judgment,  and  not 
to  negligence.  But  if  he  omits  to  inform 
himself  as  to  facts  and  circumstances,  or 
does  not  possess  the  knowledge,  experience, 
or  skill  which  he  professes,  then  a  failure, 
if  caused  thereby,  would  be  negligence.  'No 
one  can  be  charged  with  carelessness,  when 
he  does  that  which  his  judgment  approves, 
or  where  he  omits  to  do  that  of  which  he 
has  no  time  to  judge.  Such  act  or  omission, 
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if  faulty,- may  be  called  a  mistake,  but  not 
carelessness,' " — citing  Brown  v.  French,  104 
Pa.  604;  Williams  v.  LeBar,  141  Pa.  149, 
21  Atl.  526. 

In  Staloch  v.  Holm,  100  Minn.  276,  9 
L.R.A.(N.S.)  712,  111  N.  W.  264,- the  writer 
of  the  opinion,  in  commenting  upon  this  ex- 
ception to  the  general  rule  says:  "One  rea- 
sonable justification  for  this  exception 
.  .  .  is  the  elementary  principle  that 
when  a  man  acts  according  to  his  best  judg- 
ment in  an  emergency,  but  fails  to  act  judi- 
ciously, he  is  not  chargeable  with  negligence. 
.  .  .  Physicians,  in  the  nature  of  things, 
are  sought  for  and  must  act  in  emergencies, 
and,  if  a  surgeon  waits  too  long  before  un- 
dertaking a  necessary  amputation,  he  must 
be  held  to  have  known  the  probable  conse- 
quences of  such  delay,,  and  may  be  held 
liable  for  the  resulting  damage," — citing 
Du  Bois  V.  Decker,  130  N.  Y.  325,  14  L.R.A. 
429,  27  Am.  St.  Rep.  529,  29  N.  E.  313; 
Martin  v.  Courtney,  75  Minn.  256,  77  N.  W. 
813. 

It  would  be  unreasonable  to  hold  a  prop- 
erly qualified  physician  or  surgeon  respon- 
sible for  an  honest  error  of  judgment,  where, 
as  in  the  instant  case,  he  is  called  upon  to 
act  in  an  emergency  and  must  choose  be- 
tween two  courses  of  action,  either  one  of 
which  involves  the  possibility  of  the  gravest 
hazard  to  the  patient.  As  was  said  by  Up- 
ton, J.,  in  Williams  v.  Poppleton,  3  Or.  130: 
''In  cases  like  this  the  court  and  jury  do  not 
undertake  to  determine  what  is  the  best 
mode  of  treatment,  or  to  decide  questions  of 
medical  science  upon  which  surgeons  differ 
among  themselves." 

It  is,  we  think,  very  clear  upon  this  rec- 
ord that  the  question  presented  to  the  de- 
fendant, at  the  moment  he  was  called  upon 
to  act,  was  one  of  judgment  only.  Instant 
action  of  some  sort  was  imperative.  In 
reaching  a  conclusion  as  to  the  proper  course 
to  be  pursued,  the  attending  surgeon  must 
necessarily  be  influenced  by  many  consid- 
erations: The  physical  character  of  the 
wound,  the  fact  that  there  was  a  compound 
dislocation  of  the  bones  of  the  foot,  the  en- 
tire absence  of  one  of  these  bones,  the 
stripping  off  of  the  flesh  from  the  anterior 
part  of  the  foot,  leaving  the  tendons  bare 
and  shiny,  the  fact  that  the  foot  had  be- 
come wholly  devitalized,  the  presence  of 
hemorrhage,  the  danger  from  blood  poison- 
ing at  the  time  or  from  future  infection, 
the  character  and  quantity  of  foreign  mat- 
ter, dirt,  cinders,  etc.,  in  the  wound.  To  a 
consideration  of  these  matters  must  be  add- 
ed a  careful  attention  to  the  general  condi- 
tion of  the  patient,  the  degree  and  cause  of 
the  existing  shock,  the  apparent  ability  or 
inability  of  the  patient  to  resist  shock,  the 
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oondition  of  the  temperature,  pulse,  and 
respiration,  and  the  reaction  or  lack  of  it 
produced  hy  the  administration  of  stimu- 
lants. Called  upon  to  act  under  such  cir- 
cumstances, and  to  determine  which  of 
two  courses  (one  entailing  certain  mutila- 
tion and  the  other  probable  death  to  the 
patient)  should  be  followed,  it  is  appar- 
ent that  the  defendant  is  not  bound  by  the 
ordinary  rules  of  negligence,  but  is  entitled 
to  insist  that,  having  used  his  best  judg- 
ment^ he  is  not  liable. 

There  is  nothing  in  this  record  to  in- 
dicate that,  had  the  parents  of  plaintiff 
been  present  at  the  operating  table,  they 
would  have  refused  their  consent  to  the  op- 
eration. Indeed,  it  is  inconceivable  that 
such  consent  would  have  been  withheld  in 
the  face  of  the  determination  of  five  duly 
qualified  physicians  and  surgeons  that  it 
was  necessary  to  save  the  plaintiffs  life. 
But  defendant  testifies,  and  in  this  he  is  not 
contradicted,  that  he  made  inquiry  for  rela- 
tives of  the  plaintiff  and  was  told  that  none 
were  in  the  hospital.  Suppose  that  his  in- 
formant was  in  error  (which  is  not  certain), 
the  defendant  had  a  right  to  rely  upon  the 
information,  and  to  act  in  the  emergency 
upon  the  theory  that  to  obtain  consent  was 
impracticable.  In  Pratt  v.  Davis,  224  111. 
309,  7  L.R.A.(N.S.)  609,  8  Ann.  Cas.  197, 
79  N.  E.  565,  it  was  said:  "In  such  event 
the  surgeon  may  lawfully,  and  it  is  his  duty 
to,  perform  such  operation  as  good  surgery 
demands  without  such  consent." 

Upon  the  question  involved  in  this  case  a 
valuable  collection  of  authorities  will  be 
found  in  Gillette  v.  Tucker,  93  Am.  St.  Rep. 
657,  note.  See  also  6  Cyc.  675;  30  C^c. 
1587. 

The  fact  that  surgeons  are  called  upon 
daily,  in  all  our  large  cities,  to  operate  in- 
stantly in  emergency  cases  in  order  that 
life  may  be  preserved,  should  be  considered. 
Many  small  children  are  injured  upon  the 
streets  in  large  cities.  To  hold  that  a  sur- 
geon must  wait  until  perhaps  he  may  be 
able  to  secure  the  consent  of  the  parents  be- 
fore giving  to  the  injured  one  the  benefit 
of  his  skill  and  learning,  to  the  end  that 
life  may  be  preserved,  would,  we  believe,  re- 
sult in  the  loss  of  many  lives  which  might 
otherwise  be  saved.  It  is  not  to  be  pre- 
sumed that  competent  surgeons  will  wan- 
tonly operate,  nor  that  they  will  fail  to  ob- 
tain the  consent  of  the  parents  to  operations 
where  such  consent  may  be  reasonably  ob- 
tained in  view  of  the  exigency.  Their  work, 
however,  is  highly  humane  and  very  largely 
charitable  in  character,  and  no  rule  should 
be  announced  which  would  tend  in  the 
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slightest  degree  to  deprive  sufferers  of  the 
benefit  of   their   services. 
The  judgment  is  affirmed. 

Bluir,  J.,  being  ill,  took  no  part  in  the 
decision. 
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(—  Cal.  — ,  124  Pac.  230.) 

Mechanics*  lien  -^  alteration  of  build- 
ing —  removal  —  effect. 

1.  A  lien  for  the  labor  and  materials 
used  in  making  an  alteration  to  a  building 
which  is  put  to  use  as  altered  is  not  de- 
stroyed by  the  removal  of  the  alterations 
and  restoration  of  the  building  to  its  orig- 
inal state. 

Same  —  contract  with  tenant  —  failure 
to  comply  with  statute. 

2.  A  contract  between  a  property  owner 
and  his  tenant  that  he  shall  not  be  liable  for 
alterations  or  repairs  to  the  building  will 
not  protect  his  property  from  liability  to 
lien  for  such  work,  if  he  failed  to  post  a 
notice  as  required  by  statute  to  effect  such 
protection. 

Note.  —  Mechanics'  lien :  removal,  re- 
movability, or  destruction  of  worh  or 
im^provement  as  affecting  lien  on  the 
property  im^proved. 

This  note  is  confined  to  cases  on  the  ques- 
tion whether  the  removal,  destruction,  or 
removabilitv  of  an  improvement  affects  a 
lien  upon  the  land  or  its  appurtenances,  as 
distinguished  from  the  improvement  itself, 
— and  especially,  whether  a  lien  can  be  en- 
forced against  the  interest  of  an  owner  or 
reversioner  for  improvements  which  were 
made  by  another,  such  as,  for  instance,  a 
tenant  or  vendee  under  a  contract  of  pur- 
chase, and  which  were  destroyed  or  removed 
or  were  at  least  removable  by  such  other. 
Generally,  as  to  mechanics'  liens  upon  build- 
ings distinct  from  the  land,  see  the  note  to 
Zabriskie  v.  Greater  America  Exposition 
Co.  62  L.R.A.  369. 

And  a  distinction  is  to  be  observed  be- 
tween cases  which  are  controlled  by  the 
principle  that  articles  are  not  lienable  un- 
less they  are  so  attached  as  to  become  a 
part  of  the  land  or  building,  and  cases 
which  assume  that  the  work  and  materials 
are  lienable,  but  turn  on  the  question  wheth- 
er the  lien  is  lost  or  forestalled  by  the  re- 
moval, destruction,  or  removability  of  the 
improvement.  The  present  note  deals  only 
with  cases  of  the  latter  kind. 

The  exclusion  statement  in  the  last  para- 
graph  applies   to   cases    dealing   with   the 
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Same  —  lubricants  —  materials  to  fa- 
cilitate construction. 

3.  Oil,  paste,  asbestos,  and  soapstone  lu- 
bricant used  in  the  construction  of  an  ad- 
dition to  a  building  are  proper  subjects  of 
a  mechanics'  lien. 

Same  ^  stage  and  gallery  for  shows. 

4.  A  stage  and  gallery  placed  in  a  store 
fitted  for  use  as  a  theater,  so  attached  to 
the  building  as  to  become  a  part  of  it,  are 
proper  subjects  of  a  mechanics'  lien,  al- 
though they  are  subsequently  removed  by 
the  tenant  and  the  building  restored  to  its 
former  condition. 

(May  24,  1912.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiffs'  favor,  and  from  an 
order  denying  a  motion  for  a  new  trial,  in 
consolidated  actions  brought  to  enforce 
mechanics'  liens.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Melveny,  Stevens,  &  Mllli- 
kin  for  appellants. 

Messrs.  Wesley  H.  Beach,  Andrew  J. 
Ck>pp,  Jr.,  Sheldon  Borden,  and  Cleorge 
H.  Moore,  for  respondents: 

The  fact  tliat  the  improvements  were 
made  for  a  tenant,  and  may  be  classed  as 
trade  fixtures  as  between  landlord  and  ten- 


question  whether  a  mechanics'  lien  can  be 
enforced  against  property  for  unused  mate- 
rials or  for  materials  used  in  and  about 
the  work,  but  not  incorporated  into  the 
structure.  Generally,  as  to  whether  materi- 
als furnished  for  a  structure,  but  not  actu- 
ally used  therein,  can  constitute  the  basis 
of  a  mechanics'  lien,  see  the  note  in  31 
L.R.A.(N.S.)  746.  And  as  to  whether  a 
lien  may  be  enforced  for  materials  wholly 
or  partially  consumed  in  the  process  of  the 
work,  but  not  becoming  a  part  of  the 
structure,  see  the  note  in  36  L.R.A.(N.S.) 
866.  Other  L.K.A.  notes  deal  with  analo- 
gous or  more  specific  phases  of  the  question 
as  follows:  Food  for  employees  and  teams, 
15  L.R.A.(N.S.)  509;  explosives,  2  L.R.A. 
(N.S.)  288;  rental  of  personal  property  let 
to  contractor,  16  L.R.A.  (N.S.)  585.  As 
to  the  right  of  a  lien  for  labor  in  preparing 
materials  in  a  manufactured  form,  under  a 
statute  givine  a  lien  for  work  or  labor  per- 
formed on  the  building  or  structure,  see 
the  note  in  30  L.R.A.(N.S.)   82. 

As  to  whether  requiring  another  to  make 
improvements  upon  land  at  his  own  expense 
is  a  consent  by  the  owner  which  will  subject 
his  interest  to  a  lien,  see  the  note  in  11 
L.R.A.(N.S.)  764. 

And  this  note  does  not  discuss  cases  like 
Adams  v.  Nichols,  19  Pick.  275,  31  Am. 
Dec.  137;  School  Dist.  No.  1  v.  Dauchy, 
25  Conn.  530,  68  Am.  Dec.  375;  Tompkins 
V.  Dudley,  26  N.  Y.  272,  82  Am.  Dec.  349; 
Public  Schools  v.  Bennett,  27  N.  J.  L.  513, 
72  Am.  Dec.  373,  holding  that  upon  the 
destruction  of  the  building  before  ite  com- 
pletion and  delivery,  the  owner  may  sue 
npon  the  bond  or  contract  for  full  perform- 
ance, and  recover  damages  or  instalments 
paid  to  the  contractor. 

For  an  analogous  case,  attention  is  direct- 
ed to  Hogan  v.  Globe  Mut.  Bldg.  &  L.  Asso. 
140  Cal.  610,  74  Pac.  153,  holding  that  the 
destruction  of  the  building  by  nre  before 
ite  completion  extinguishes  the  liability  of 
the  lender  of  the  building  fund  upon  his 
acceptance  of  an  order  drawn  upon  him  in 
favor  of  a  materialman,  which  was  made 
conditional  upon  the  completion  of  the 
building. 

See  also,  Sargeant  v.  Dauhoy,  14  La. 
43,  33  Am.  Dec.  573,  holding  that  an  owner 
who  delays  the  work  cannot  escape  liability 
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on  her  acceptance  of  the  contractor's  order 
in  favor  of  a  subcontractor,  which  was  pay- 
able upon  the  completion  of  the  work,  upon 
the  ground  that  the  building  was  destroyed 
before  its  completion  and  after  the  date 
agreed  upon  for  its  delivery. 

Removal  by  owner  of  land  or  stranger. 

As  hereinafter  shown,  the  Pennsylvania 
courts  have  held  that  the  destruction  of  a 
building  extinguished  or  prevented  a  lien 
upon  the  land,  and  this  was  placed  upon  the 
ground  that  the  language  of  the  Pennsyl- 
vania statute  clearly  indicated  that  the 
lien  was  created  upon  the  building,  al- 
though incidentally  extended  te  a  part  of 
the  land.  The  doctrine  of  these  cases  was 
applied  by  a  minor  Pennsylvania  court,  in 
holding  that  where  the  owner  himself  re- 
moves the  improvement  and  substitutes  it 
with  another,  the  lien  is  extinguished.  Wil- 
lauer's  Estate,  1  Chester,  Co.  Rep.  533. 

But  it  is  held  that  a  separate  lien  upon 
the  owner's  interest  in  each  lot,  for  labor 
and  materials  expended  thereon,  is  enforce- 
able for  repairing  machinery  before  and 
after  its  removal  from  one  lot  te  another. 
Steigleman  v.  McBride,  17  111.  300. 

And  a  lien  for  labor  and  materials  em- 
ployed in  the  construction  of  a  house  for 
the  lessee  of  a  lot  is  not  affected  by  the 
les8or?s  removal,  pending  the  suit  to  enforce 
the  lien,  of  the  house  to  another  lot,  avow- 
edly because  of  overdue  rent.  Bishop  v. 
Honey,  34  Tex.  245. 

The  liability  of  an  estate  in  land  to 
mechanics'  liens  for  improvemente  placed 
thereon  is  not  affected  by  the  removal  of  the 
improvements  by  a  third  person,  although 
the  value  of  the  lien  may  be  thereby  im- 
paired. Chicago  Smokeless  Fuel  Gas  Co. 
V.  Lyman,  62  111.  App.  538,  in  which  the 
court  added  that  it  did  not  decide  whether 
the  lienor  might  have  pursued  the  removed 
improvement. 

That  the  removal  by  an  intruder  of  the 
building  for  the  construction  of  which  the 
lien  was  claimed  does  not  defeat  the  lien 
on  the  land  was  apparently  assumed  in 
Sanford  v.  Kunkel,  30  Utah,  379,  85  Pac. 
363,  rehearing,  30  Utah,  389,  85  Pac.  1012, 
holding  that  if  the  sale  of  the  lot  does 
not  satisfy  the  lien,  the  lienor  may  pur- 
sue the  building  to  the  intruder's  lot,  and 
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ant,  iff  immaterial,  and  does  not  affect  the 
right  to  enforce  a  lien  therefor.- 

Sidlinger  v.  Kerkow,  82  Cal.  42,  22  Pac. 
932;  Stevenson  v.  Woodward,  3  Cal.  App. 
764,  86  Pac.  990;  Helm  v.  Gilroy,  20  Or. 
617,  26  Pac.  861;  Donahue  v.  Cromartie,  21 
Cal.  80;  Oo88  v.  Helbing,  77  Cal.  190,  19 
Pac.  277;  Madary  v.  Smartt,  1  Cal.  App. 
498,  82  Pac.  661;  Lavenson  y.  Standard 
Soap  Co.  80  Cal.  246,  13  Am.  St.  Rep.  147, 
22  Pac.  184;  Matthiesen  v.  Arata,  32  Or. 
342,  67  Am.  St.  Rep.  636,  60  Pac.  1016; 
Bloom,  Mechanics'  Liens,  §§  94-146;  Phil- 
lips, Mechanics'  Liens,  2d  ed.  §  177. 

A  lien  is  properly  allowed  for  materials 
necessarily  used  up  in  construction  work  or 
in  working  other  material. 

Scannevin  v.  Consolidated  Mineral  Water 


Co.  25  R.  I.  318,  55  Atl.  754;  Giant  Pow- 
der Co.  V.  San  Diego  Flume  Co.  78  Cal.  193, 
20  Pac.  419;  Giant  Powder  Co.  v.  Oregon 
P.  R.  Co.  8  L.R.A.  700,  14  Sawy.  660,  42 
Fed.  470;  Bloom,  Mechanics'  Liens,  §  90, 
and  note. 

The  additions  to  said  building  were  such 
as  amounted  to  an  alteration  of  said  build- 
ing, which  has  been  held  sufficient. 

Madary  v.  Smartt,  l.CaL  App.  498,  82 
Pac.  661. 

An  agreement  between  the  owner  'of  land 
and  the  conditional  purchaser  or  lessee,  that 
the  owner  will  not  be  liable  for  improve- 
ments, does  not  comply  with  the  require- 
ments of  the  statutory  notice. 

Ah  Louis  V.  Harwood,  140  CaL  600,  74 
Pac.  41;   Evans  v.  Judson,  120  Gal.  282, 


remove  the  building,  unless  it  or  the  free- 
hold will  be  thereby  injured,  in  which  case, 
both  the  building  and  lot  may  be  sold  sub- 
ject to  redemption,  where  the  statute  gives 
a  lien  upon  the  improvement  constructed, 
and  extends  it  to  so  much  of  the  land  as 
may  be  necessary  for  the  convenient  use  and 
occupation,  of  the  structure.  In  this  cas^ 
the  fact  that  the  building  was  removed  be- 
fore the  liens  were  filed  was  held  im- 
material in  view  of  the  further  provision  of 
the  statute  that  the  liens  shall  relate  back 
to,  and  take  effect  as  of,  the  time  of  the 
commencement  of  the  work. 

The  doctrine  that  the  removal  of  the  im- 
provement will  not  affect  the  lien  upon 
the  land  was  applied  in  Clark  v.  Parker, 
58  Iowa,  509,  12  N.  W.  653,  holding  that  a 
mechanics'  lien  was  enforceable  against  the 
land,  notwithstanding  the  building  alone 
had  been  sold  under  execution  in  the  en- 
forcement of  a  prior  lien. 

See  also  EUett  v.  Tyler,  41  111.  449,  hold- 
ing that  the  purchaser  of  a  house  subject 
to  a  lien,  who  sells  the  same  to  a  third  per- 
son and  induces  him  to  remove  it  to  another 
lot,  holds  the  purchase  price  paid  by  the 
third  person  in  trust  for  the  payment  of  the 
lien,  and  must  account  to  the  lienor/ 

Improvement  removable  by  tenant. 

Other  cases  on  this  phase  of  the  question 
are  to  be  found  in  the  note  in  6  L.R.A. 
(N.S.)    486. 

Generally,  as  to  the  power  of  a  lessee 
or  vendee  to  subject  the  owner's  interest  to 
mechanics'  liens,  see  the  note  in  23  L.R.A. 
(N.S.)  601. 

It  is  said  in  27  Cyc.  286,  that  the  courts 
will  not  readily  hold  that  a  mechanics'  lien 
once  duly  acquired  has  been  lost  or  extin- 
guished, in  the  absence  of  circumstances 
tending  to  show  a  waiver,  or  making  it 
inequi&ble  that  the  lien  should  remain  in 
force. 

It  is  said  in  Armstrong  Cork  Co.  v. 
Merchants'  Refrigerating  Co.  107  C.  C.  A. 
93,  184  Fe4.  199,  that  the  true  test  of  the 
liability  of  the  property  for  materials  fur- 
nished and  labor  performed  under  a  con- 
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tract  with  the  lessee  is  the  intention  of  the 
parties  to  the  lease  to  work  a  permanent 
improvement  to  the  reversion  for  the  benefit 
of  the  lessor.  If  they  had  no  such  inten- 
tion when  the  lease  and  the  contract  were 
made  and  performed,  then  )ihere  can  be  no 
mechanics'  lien,  because  the  improvement 
made  never  becomes  a  part  of  the  realty; 
.but  if  they  had  such  intention,  the  lien 
upon  the  reversion  may  be  sustained.  The 
character  of  the  improvement,  the  method 
of  its  attachment,  and  its  other  incidents 
are  but  evidences  of  the  intent  or  lack  of 
intent  to  incorporate  permanently  the  im- 
provement in  the  plant  or  property,  and 
they  are  material  in  the  determination  of 
the  real  question  only  as  they  indicate  such 
intent;  and  where,  at  the  end  of  the  lease, 
the  improvements  are  to  become  a  part  of 
the  property  of  the  lessor,  this  fact,  the 
character  of  the  improvement,  and  the  meth- 
od of  its  attachment,  sometimes  furnish 
evidence  so  conclusive  that  it  was  the  in- 
tent of  the  lessor  that  the  improvements 
should  be  permanent  and  should  be  made 
for  his  benefit,  that  a  stipulation  to  the 
contrary  in  a  lease  is  ineffective  to  bar  a 
materialman  from  his  lien.  But  the  legal 
presumption  and  the  general  rule  are  that 
parties  intend  what  their  contracts  evidence, 
and  that  an  agreement  between  the  landlord 
and  tenant  which  leaves  to  the  latter  the 
right  to  remove  his  improvements  at  the 
end  of  his  term  renders  them  personal  prop- 
erty, and  deprives  parties  who  have  notice 
of  their  contract  of  the  right  to  a  lien  upon 
the  reversion  for  improvements  made  under 
a  contract  with  the  lessee. 

The  record  of  a  lease  providing  that  im- 
provements shall  remain  the  property  of  the 
lessee  constitutes  notice  that  the  improve- 
ments were  not  to  become  a  part  of  the 
realty,  which  will  operate  to  prevent  a  lien 
upon  the  reversion  for  the  making  of  the 
improvement.     Ibid. 

The  lessor's  interest  is  not  liable  to  a  lien 
for  materials  furnished  to  a  tenant  who 
held  under  a  recorded  lease  which  author- 
ized the  improvements,  but  provided  that 
the  materials  should  remain  the  property 
of  the  lessee,  although  such  materials  can- 
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62  Pac.  585;  Hines  y.  Miller,  122  Cal.  517, 
66  Pac.  401,  19  Mor.  Min.  Rep.  609;  Santa 
Monica  Lumber  &  Mill  Co.  v.  Hege,  119 
CaL  376,  51  Pac.  555;  Bloom,  Mechanics' 
Liens,  §  475. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  denying 
the  defendants'  motion  for  a  new  trial. 
The  record  shows  that  four  separate  actions 
to  enforce  laborers'  and  materialmen's  liens 
upon  a  building  were  consolidated  and  tried 
together,  as  provided  in  §  1195,  Code  of 
Civil  Procedure.  The  respective  pUintiffs 
were  Pacifio  Sash  &  Door  Company,  Wood- 
ill-Uulse  Electric  Company,  Union  Iron 
Works  of  Los  Angeles,  and  E.  J.  Johnston. 


The  liens  were  asserted  against  the  prop- 
erty in  Los  Angeles  known  as  the  Bumiller 
building,  owned  by  A.  W.  Bumiller,  Edna 
B.  Sullivan,  and  Stella  B.  Burks.  The 
materials  and  labor  were  furnished  and  per- 
formed at  the  instance  of  one  Floyd  Thomp- 
son, who  at  the  time  occupied  the  base- 
ment  and  first  three  floors  of  the  building 
under  a  sublease  from  a  lessee  of  the  own- 
ers.. The  materials  and  labor  were  fur 
nished  and  performed  in  the  making  of 
certain  alterations  in  the  building  so  as 
to  adapt  the  same  for  use  as  a  theater. 
It  consisted  in  putting  in  a  balcony,  the 
front  part  of  which  was  supported  by  an 
iron  beam  extending  across  the  room  and 
fixed  in  the  walls,  and  the  erection  of  a 
stage  with  the  necessary  fixtures  and  ad- 


not  be  removed  without  destroying  their 
value  and  seriously  injurying  the  building. 
Ibid. 

And  as  against  the  owner  of  the  fee,  a 
contractor  has  no  lien  for  work  and  mate- 
rials used  in  a  temporary  structure  erected 
for  a  special  occasion,  under  a  contract 
with  one  who  occupied  the  premises  merely 
for  that  occasion,  under  a  lease  providing 
that  the  structure  was  to  be  built  and  re- 
moved l^  the  lessee  at  his  own  expense,  and 
that  the  materials  were  to  remain  his  prop- 
erty, at  least  where  no  notice  of  lien  was 
filed  until  after  the  temporary  lease  ex- 
pired. Johnson  v.  Alexander,  23  App.  Div. 
538,  48  N.  Y.  Supp.  541. 

Where  the  lease  provides  that  any  build- 
ings and  improvements  erected  on  the  de- 
mised premises  by  the  lessee  may  be  re- 
moved by  him  at  the  expiration  of  the  term, 
such  improvements  as  are  temporary  in 
character  and  capable  of  being  removed  do 
not  become  a  part  of  the  realty  so  as  to  jus- 
tify the  enforcement  of  a  lien  against  the 
fee.  E.  R.  Darlington  Lumber  Co.  v.  Bur- 
ton, 156  111.  App.  82,  distinguishing  cases 
which  allow  liens  upon  the  reversion  for 
permanent  improvements  whidi  remain  the 
property  of  the  lessor. 

The  Louisiana  act  providing  that  in  case. 
of  improvements  which  a  lessee  causes  to 
be  made,  the  lien,  or  privilege  as  it  is 
called,  shall  exist  only  against  the  lease, 
and  shall  not  affect  the  owner,  is  held  to 
give  a  lien  only  upon  such  improvements  as 
remain  the  property  of  the  lessee.  Schwartz 
▼.  Saiter,  40  La.  Ann.  264,  4  So.  77. 

In  McCarty  v.  Burnet,  84  Ind.  23,  it  is 
■aid  that  the  interest  of  a  reversioner  is  not 
subject  to  a  mechanics'  lien  for  materials 
furnished  for  the  repair,  under  a  contract 
with  the  tenant  of  the  lot,  of  a  Ibuilding 
owned  and  removable  by  the  latter. 

But  one  ease  holds  that  the  interest  of 
the  owner  of  a  lot  may  be  subjected  to  a 
mechanics'  lien  for  a  building  constructed 
thereon  by  the  tenant  in  pursuance  of  the 
purpose  of  the  lease,  where  the  landlord  is 

grotected  by  a  provision  in  the  lease  that  no 
nildins:  shall  be  removed  until  all  rents 
and  debts  have  been  paid,  assuming  that 
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such  provision  impliedly  authorizes  the 
removal  of  the  building  at  all.  West  Coast 
Lumber  Co.  v.  Apfield,  86  Cal.  335,  24  Pac. 
993. 

Destruction — ^generally. 

The  question  whether  the  loss  from  de- 
struction of  a  building  during  construction 
falls  upon  the  owner  or  constractor  is  dis- 
cussed in  the  notes  in  5  L.R.A.(N.S.)  1105, 
and  22  L.R.A.(N.S.)  364.  As  there  shown, 
in  some  circumstances  at  least,  the  loss  falls 
upon  the  contractor.  In  view  of  this,  it 
would  seem  that  the  effect  of  the  destruction 
of  the  building  upon  the  subcontractor's  or 
materialman's  right  to  a  lien  might  be 
materially  influenced  by  the  question  wheth- 
er the  mechanics'  lien  statute  of  the  particu^ 
lar  jurisdiction  gives  a  lien  merely  by  way 
of  subrogation  to  the  right  of  the  contract- 
or, in  which  event  it  would  seem  that  the 
destruction  must  defeat  the  subcontractor's 
or  materialman's  lien,  if  it  would  defeat 
the  contractor's  claim  against  the  owner, 
or  at  least  if  it  would  defeat  his  lien, — 
as  to  which,  however,  in  any  given  case, 
there  may  be  a  serious  question.  Under  a 
statute  which  gives  a  direct  lien  witiiout 
regard  to  the  principal  contract,  the  mere 
fact  that,  on  account  of  the  destruction  of 
the  property,  there  is  nothing  due  from  the 
owner  to  the  contractor,  would  not — as 
under  the  other  type  of  statute — defeat  the 
lien,  although,  as  shown  in  the  Pennsylva- 
nia cases  subsequently  cited,  the  destruc- 
tion of  the  property  may,  for  other  reasons, 
have  the  effect  to  defeat  the  lien  even  under 
this  type  of  statute.  As  a  matter  of  fact, 
however,  the  cases  dealing  with  the  specific 
question  as  to  the  effect  of  destruction  of 
the  property  on  the  subcontractor's  or  ma- 
terialman's right  to  a  lien  do  not  seem  to 
have  discussed  the  distinction  suggested. 

And  it  may  be  observed  at  this  point  that 
even  under  the  first  type  of  statute,  it  is 
possible  that  the  question  whether  the  con- 
tractor would  have  had  a  riirht  of  action 
against  the  owner  in  the  absence  of  the  lien 
statute  may  not  furnish  the  criterion,  since 
the  statute  may  by  its  term.s  operate  to 
give  him  a  vested  lien  as  the  work  progress- 
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juncts  therefor,  and  other  structures  not 
necessary  to  mention.  Prior  to  the  alter- 
ations, the  first  floor,  in  ivliich  the  prin- 
cipal part  of  the  alterations  was  made,  was 
an  open  storeroom  without  partitions  or 
interior  walls,  and  with  the  usual  columns 
and  girders  to  support  the  building.  The 
owners  were  aware  of  the  making  of  the 
alterations  and  of  the  use  of  the  materials 
and  labor  therein.     They  posted  no  notice 


disclaiming  responsibility,  as  it  is  provided 
in  §  1192,  Code  of  Civil  Procedure,  that 
they  could  have  done,  if  they  had  wished 
their  interest  in  the  building  to  be  exempted 
from  any  lien  therefor. 

1.  The  defendants  offered  to  prove  that 
after  the  alterations  had  been  made  the 
structures  composing  them  were  all  removed 
from  the  building  prior  to  the  filing  of  any 
liens  against  it.    The  court  ruled,  refusing 


es,  which  would  not  be  defeated  by  the  sub- 
sequent destruction  of  the  building;  and 
if  so  his  lien  would  undoubtedly  sustain 
the  right  of  subrogation  on  which  the  sub- 
contractor's or  materialman's  lien  depends 
under  this  type  of  statute. 

Regardless  of  the  point  just  referred  to, 
there  is  some  conflict  of  opinion  on  the  ques- 
tion as  to  the  right  to  a  lien  after  the  de- 
struction of  the  improvement  upon  the  land, 
some  courts  taking  the  view  that  the  lien 
attaches  at  the  time  of  making  the  contract 
or  beginning  the  work,  while  others  declare 
that  the  basic  theory  of  mechanics'  liens 
is  enhancement  of  the  value  of  property. 

Of  course,  where  the  destruction  of  the 
improvement  before  its  completion  is  due  to 
the  fault  of  the  contractor,  he  can  have  no 
lien  for  labor  and  materials  employed  upon 
the  improvement.  Parker  v.  Scott,  82  Iowa, 
266,  47  N.  W.  1073. 

On  the  other  hand,  where  the  owner  is 
as  much  responsible  for  the  collapse  of  a 
building  as  the  contractor,  he  cannot  be  al- 
lowed to  apply  the  unused  portion  of  the 
contract  price  for  the  reconstruction  of  the 
building,  as  against  unpaid  claims  of  ma- 
terialmen. Nancolas  v.  Hitaffer,  136  Iowa, 
341,  12  L.R.A.(N.S.)  864,  112  N.  W.  382. 

— ^jurisdictions  upholding  liens   on   land. 

Cases  included  under  this  heading  are 
only  those  taking  the  broader  ground  that 
the  destruction  of  the  work  does  not  affect 
the  lien.  Cases  which  are  merely  excep- 
tions to  the  contrary  rule  are  set  out  infra, 
under  "Exceptions  to  rule  denying  liens." 

It  is  held  that  a  lien  which  has  attached 
to  land  is  not  devested  by  the  destruction 
of  the  improvement  upon  which  it  was  based 
(Hooven,  O.  &  R.  Co.  v.  Jolin  Featherstone's 
Sons,  49  C.  C.  A.  229,  111  Fed.  81,  holding 
lien  for  engine  not  affected  by  destruction 
of  building  and  engine) ;  and  this  has  been 
placed  upon  the  ground  that  the  lien  at- 
taches at  the  time  of  the  making  of  the 
contract,  and  is  therefore  not  affected  by 
the  subsequent  burning  of  the  building. 
(Paddock  v.  Stout,  121  111.  671,  13  N.  E. 
182). 

The  lien  given  under  the  Texas  statute 
upon  the  building  and  also  upon  the  lot 
is  held  not  affected  bv  the  destruction  of 
the  building  after  the  statement  of  lien 
has  been  filed.  Stuart  v.  Broome,  59  Tex. 
469. 

Indeed,  the  Texas  appellate  court  holds 
that  when  a  lien  has  been  established  under 
this  statute '  against  the  building  and  the 
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land,  it  is  not  only  not  affected  by  the  de- 
struction of  the  building,  but,  remaining  a 
lien  upon  the  land,  it  attaches  to  a  building 
erected  in  the  place  of  the  one  destroyed, 
and  tbkes  precedence  over  a  lien  for  the 
erection  of  the  latter  building,  with  which 
the  former  lienor  had  nothing  to  do.  Cain 
V.  Texas  Bldg.  A  L.  Asso.  21  Tex.  Civ. 
App.  61,  51  8.  W.  879. 

Other  cases  go  further  and  uphold  the 
lien  even  where  no  notice  of  lien  was  filed 
before  the  work  was  destroyed. 

Thus,  the  Indiana  coiirts  take  the 
view  tliat  a  mechanics'  lien  is  not  de- 
feated by  the  fact  that  the  building  was 
destroyed  prior  to  the  filing  of  the  notice  of 
lien^  the  courts  saying  that  upon  the  filing 
of  such  notice  the  lien  relates  back  to 
the  date  when  the  work  was  done  or  ma- 
terials furnished.  Smith  v.  Neubaur,  144 
Ind.  95,  33  L.R.A.  685,  42  N.  E.  40,  1094; 
Bratton  v.  Ralph,  14  Ind.  App.  153,  42  N. 
E.  644. 

So,  it  is  held  that  the  destruction  before 
the  account  was  filed,  of  a  mill  upon  which 
repairs  were  made,  does 'not  prevent  the 
assertion  of  the  lien  upon  the  land,  given  by 
the  Minnesota  act  upon  the  mill  and  ap- 
purtenances, together  with  the  title  or  in- 
terest of  its  owner  in  the  land  upon  which 
the  same  is  situated,  since  the  lien  became 
operative  from  the  time  the  labor  or  ma- 
terials were  furnished.  Freeman  v.  Carson, 
27  Minn.  516,  8  N.  W.  764. 

And  the  Wisconsin  court  repudiates  the 
Pennsylvania  rule  discussed  in  the  next 
subdivision,  or,  at  least,  holds  it  inapplica- 
ble to  the  Wisconsin  statute,  and  holds  that 
the  mechanics'  lien  arises  upon  the  doing  of 
the  work  and  furnishing  of  the  materials, 
and  is  not  dependent  for  its  original  ex- 
istence upon  the  filing  of  a  claim  or  upon 
the  construction  of  a  building  to  which  it 
must  first  attach  'in  order  to  reach  the 
land;  and  that  the  destruction  of  the  build- 
ing does  not  affect  a  lien  which  has  once 
attached.  Halsey  v.  Waukesha  Springs 
Sanitarium  Co.  125  Wis.  311,  110  Am.  St. 
Rep.  838,  104  N.  W.  94,  overruling  Good- 
man V.  Baerlocher,  88  Wis.  287,  43  Am.  St. 
Rep.  893,  60  N.  W.  415,  holding  that  a 
mechanics'  lien  cannot  be  enforced  for  the 
construction  of  a  building  which  was  de- 
stroyed before  its  completion,  in  view  of 
the  language  of  the  statute  providing  that 
the  contractor  shall  have  a  lien  on  the 
building,  and  upon  the  interest  of  the  own- 
er thereof  in  and  to  the  land  upon  which 
the  same  is  situated. 

Attention  is   also   directed   to   Carter  y. 
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to  allow  this  evidence.  This  is  assigned  as 
error.  The  same  witness,  however,  after- 
wards testified  to  the  actual  date  of  such 
removal,  showing  that  it  was  after  the  liens 
were  filed.  The  evidence  further  shpws  that 
the  huilding  as  altered  was  used  as  a  thea- 
ter for  a  considerable  time  after  the  alter- 
ations were  completed.  If  the  ruling  upon 
the  question  as  to  the  date  of  removal  was 
error,  it  is  cured  by  this  testimony. 


However,  we  know  of  no  statute  or  de- 
cision declaring  that  the  removal  of  an  al- 
teration to  a  building,  after  it  is  completed 
and  used,  destroys  the  lien  which  the  stat- 
ute gives  to  persons  furnishing  materials  or 
labor  for  such  alteration,  even  if  such  re-* 
moval  is  made  before  the  filing  of  the  lien. 
If  the  materials  are  actually  used  in,  and 
the  work  is  actually  done  upon,  the  altera- 
tion, and  the  change  made  is  of  such  a  char- 


Humboldt  F.  Ins.  Co.  12  Iowa,  287,  which, 
in  reaching  the  conclusion  that  a  mechanics' 
lien  constitutes  an  insurable  interest,  de- 
clares £hat  the  lien  becomes  such  from  the 
time  the  work  or  materials  are  furnished; 
and  it  seems  to  place  its  decision  upon  tho 
ground  that  the  destruction  of  the  building 
by  fire  impairs  the  lien  because  of  the 
destruction  of  the  part  of  the  property  to 
which  it  attaches,  rather  than  upon  the 
ground  that  it  discharges  the  lien. 

And  the  doctrine  that  the  destruction 
of  the  building  does  not  aiTect  the  lien  upon 
the  land  was  applied  in  Clark  v.  Parker,  68 
Iowa,  509,  12  N.  W.  553,  holding  that  a 
mechanics'  lien  was  enforceable  against  the 
land,  notwithstanding  the  building  alone 
bad  been  sold  under  execution  to  enforce 
a  former  lien. 

• 

— ^jurisdictions  denying  lien  on  land,  gener- 
ally. 

In  opposition  to  cases  in  the  last  subdi- 
vision, it  is  held  that  the  destruction  of  the 
building  before  the  filing  of  lien  prevents 
the  enforcement  of  a  lien  for  labor  and  ma- 
terials used  in  its  construction,  under  a 
statute  giving  a  lien  upon  the  building  and 
upon  the  lot  of  land  upon  which  it  shall 
stand.     Sehukraft  v.  Ruck,  6  Daly,  1. 

And  the  view  is  taken  that  the  filing  of 
a  claim  of  lien,  and  not  the  completion  of 
the  building,  initiates  the  lien,  and  there- 
fore the  destruction  of  the  building  before 
the  filing  of  a  claim  will  prevent  a  lien,  al- 
though the  building  was  completed  before 
its  destruction.  Kern  v.  San  Francisco  Co. 
—  Cal.  App.  — ,  124  Pac.  862,  citing  Hum- 
boldt Lumber  Mill  Co.  v.  Crisp,  infra,  and 
extending  the  doctrine  thereof. 

In  William  E.  Wood  &  Co.  v.  Wilmington 
Conference  Academy,  1  Marv.  (Del.)  416, 
41  Atl.  89,  the  court  seemed  to  take  it  for 
granted  that  a  lien  would  not  attach  to  the 
land  after  the  destruction  of  the  building, 
and  applied  the  doctrine  without  discus- 
sion, although  it  appeared  that  the  building 
was  destroyed  after  the  statement  of  lien 
was  filed.  And  attention  is  directed  to  a 
Canadian  case  Holding  that  the  destruction 
of  the  building  extinguishes  the  statutory 
priority,  to  the  extent  of  the  increased 
value  following  from  the  improvement,  of 
a  mechanics'  lien  over  an  antecedent  en- 
cumbrance. Patrick  v.  Walbourne,  27  Ont. 
Rep.  221. 

The  position  that  land  is  not  subject  to  a 
mechanics'  lien  for  the  erection  of  a  build- 
ing which  was  destroyed  before  its  comple- 
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tion  and  delivery  is  held  especially  justi- 
fiable where  the  statute  distinguishes,  in 
some  respects  at  least,  between  the  land  and 
the  building,  for  the  purpose  of  enforcing 
the  lien,  and  provides  that  the  lien  may  be 
enforced  against  the  building,  together 
with  a  convenient  space  about  the  same  or 
so  much  as  "may  be  required  for  the  con- 
venient use  and  occupation  thereof."  Hum- 
boldt Lumber  Mill  Co.  v.  Crisp,  146  Cal. 
686,  106  Am.  St.  Rep.  75,  81  Pac.  30,  2 
Ann.  Cas.  811,  followed  in  Watson  v.  Alta 
Invest.  Co.  12  Cal.  App.  660,  108  Pac.  48. 
In  the  Crisp  Case  the  court  says  that  one 
argument  in  favor  of  the  general  rule  is 
that  mechanics'  liens  are  allowed  upon  the 
theory  that  the  labor  and  materials  have 
enhanced  the  value  of  the  property,  and 
thus  have  conferred  a  benefit  upon  the  own- 
er, and  that  this  being  so  a  lien  should  be 
denied  where  that  consideration  has  been 
eliminated  by  the  destruction  of  the  build- 
ing before  completion  and  before  delivery  to 
the  owner.  Humboldt  Lumber  Mill  Co.  v. 
Crisp,  supra. 

The  appellate  court  of  Missouri,  although 
admitting  that  in  that  state  the  lien  of  a 
contractor  or  subcontractor  attaches  to  the 
building,  and  incidentally  to  the  land,  from 
the  date  of  the  performance  of  the  work  or 
the  furnishing  of  the  n\aterial8,  and  for  the 
purpose  of  determining  priorities,  relates 
back  to  the  commencement  of  the  wprk, — 
holds  that  where  the  building  is  destroyed 
before  its  completion  and  acceptance  by  the 
owner,  the  loss  is  not  to  be  borne  by  him, 
unless  the  contract  so  provides,  since  the 
mechanics'  lien  law  is  founded  upon  the 
theory  of  the  betterment  of  property.  Shine 
V.  Heiraburgcr,  60  Mo.  App.  174,  holding 
specifically  that  a  subcontractor  who  fur- 
nished and  laid  brick  for  the  destroyed 
building  could  not  enforce  a  mechanics'  lien 
against  the  land,  together  with  a  recon- 
structed building  thereon,  when  no  part  of 
the  old  materials  were  used  in  the  new 
building  or  remained  on  the  premises. 

This  corresponds  with  what  has  been 
called  the  Pennsylvania  rule;  and  it  is 
true  that  the  Pennsylvania  cases  deny  that 
there  can  be  a  lien  after  the  destruction  of 
the  building,  but  the  courts  substantially 
say  that  this  result  is  required  by  the  ex- 
press provisions  of  the  Pennsylvania  stat- 
ute, one  section  of  which  gives  a  lien  upon 
the  building,  and  a  subsequent  section  de- 
clares that  the  lien  shall  "extend  to  the 
ground  covered  by  such  building,  and  to  so 
much  other  ground  immediately  adjacent 
thereto,  and  l^longing  in  like  manner  to  the 
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acter  that  it  cames  within  the  tenns  of  the 
statute  giving  a  lien  for  alterations  upon  a 
building,  and  it  is  completed  and  put  to 
use  as  altered,  we  are  of  the  opinion  that 
the  lien  cannot  be  defeated  by  the  subse- 
quent removal  of  that  portion  of  the  build- 
ing comprising  the  alterations,  and  the  res- 
toration of  the  building  to  its  original  state. 


2.  The  lease  between  the  owners  and  the 
origpinal  lessee  provided  that  the  owners 
should  not  be  liable  or  responsible  for  any 
alteration  or  repair  made  in  the  building 
by  the  lessees,  and  that  no  alteration  should 
be  made  without  the  written  consent  of  the 
owners.  Defendants  claim  that  this  ex- 
empts their  interest  in  the  property  from 


owner  of  such  building,  as  may  be  neces- 
sary for  the  ordinary  and  useful  purposes 
of  such  building."  As  already  stated,  un- 
der this  statute  it  was  held  that  the  de- 
Btruction  of  the  building  precluded  the  en- 
forcement of  a  lien.  Presbyterian  Church 
V.  Stattler,  26  Pa.  246  (building  destroyed 
after  completion  and  before  filing  of  lien) ; 
Wigton's  Appeal,  28  Pa.  161  (same  facts) ; 
Gross  V.  Camp,  4  Pa.  Co.  Ct.  461  (holding 
rule  of  foregoing  cases  applicable  notwith- 
standing lien  was  filed  before  destruction 
of  building) ;  Baird  v.  Otto,  12  Pa.  Co.  Ct. 
510  (same) ;  Cataipbell  v.  Coolbaugb,  3 
Luzerne  Leg.  Reg.  93  (same).  The  courts 
said  that  the  legislature  had  created  a  lien 
upon  the  building,  and  incidentally  extended 
it  to  the  land;  and  that  no  lien  could  exist 
against  the  latter  in  the  absence  of  the 
former. 

So  much  importance  did  the  Pennsylva- 
nia court  attach  to  the  fact  that  it  was  the 
legislative  intent  to  attach  lie  lien  to  the 
building,  that  it  held  that  the  destruction 
of  the  building  prevented  a  lien  even  upon 
the  dShria,    Wigton's  Appeal,  supra. 

But  in  Gaty  v.  Casey,  15  111.  189,  the 
court  declared  that  after  the  building  was 
destroyed,  a  lien  for  materials  was  enforce- 
able against  whatever  materials  survived 
the  fire,  and  that  therefore  the  materialman 
was  entitled  in  equity  to  claim  the  proceeds 
of  the  sale  of  such  salvage. 

And  in  McLaughlin  v.  Green,  48  Miss. 
175,  the  court  remarked,  in  passing,  that 
since  the  building  had  been  destroyed,  tlie 
plaintiff  had  a  lien  upon  the  bricks  and 
iron  and  whatever  else  remained  of  the 
building,  under  a  statute  providing  for  a 
lien  on  the  buildings  and  materials  for  labor 
and  materials  furnished  in  the  erection  of 
the  same. 

— exceptions  to  rule  denying  liens. 

But  the  considerations  which  govern  the 
cases  in*  the  last  subdivision  are  held  not 
to  apply  where  the  destruction  is  only  par- 
tial, and  a  substantial  part  of  the  struc- 
ture remains  to  the  owner;  and  in  such 
circumstances,  it  is  held  that  a  mechanics' 
lien  may  be  enforced  against  the  property. 
Butler  V.  Ng  Chung,  160  Cal.  435..  117  Pac. 
512,  distinguishing  Humboldt  Lumber  Mill 
Co.  V.  Crisp,  supra.  The  doctrine  of  par- 
tial destruction  was  also  recognized  in  Kern 
V.  San  Francisco  Co.  —  Cal.  App.  — ,  124 
Pac.  862. 

So,  giving  another  twist  to  the  theory 
that  the  statute  gave  a  lien  primarily  upon 
the  building,  the  Pennsylvania  courts  lim- 
ited and  distinguished  the  cases  set  out  in 
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the  last  subdivision,  and  held  that  where 
the  lien  was  asserted  against  a  whole  plant 
composed  of  numerous  buildings,  it  was  not 
affected  by  the  destruction  of  a  portion  of 
the  buildings  upon  which  the  work  ifi^as  done 
or  material  furnished.  This  result  was 
reached  in  Montgomery  v.  Keystone  Fibre 
Co.  1  Pa.  Super.  Ct.  261,  in  which  it  ap- 
peared that  the  lienor  furnished  material 
for  two  of  the  several  buildings  of  the  plant 
and  that  one  of  the  two  was  burned;  and 
Linden  Steel  Co.  v.  Rough  Run  Mfg.  Co. 
158  Pa.  238,  27  Atl.  895,  in  which  the  lienor 
furnished  appliances  for  the  plant,  which 
were  placed  m  the  building  which'  was  de- 
stroyed. 

Another  distinction  has  been  made  where 
the  person  seeking  to  enforce  the  lien  did 
not  contract  to  erect  and  complete  the  build- 
ing, but  merely  to  do  a  certain  part  of  the 
work  as  fast  as  the  work  of  other  con- 
tractors would  permit;  and  it  is  held  in 
such  circumstances,  that  the  destruction  of 
the  building  does  not  necessarily  impair 
the  lien.  Thus,  recognizing  that  ordinarily 
the  destruction  of  the  work  prevents  a  lien 
from  attaching  to  the  land,  the  court  in 
Schwartz  v.  Saunders,  46  111.  18,  held  that 
where  one  contracted  to  do  the  carpenter 
work  on  the  brick  walls  of  a  building,  which 
were  being  constructed  by  another,  the 
owner  undertaking  to  pay  him  as  his  work 
progfressed  on  estimates  to  be  furnished  by 
the  architect,  and  the  brick  wall  was  blown 
down  after  an  estimate  had  been  made, 
which  the  owner  refused  to  pay,  and  be- 
fore the  completion  of  the  contract,  the  con- 
tractor for  carpenter  work  was  justified  in 
abandoning  his  contract  and  could  enforce 
a  lien  for  work  done.  But  see  later  Illinois 
cases  set  out  supra,  under  "Jurisdictions 
upholding  liens  on  land." 

And  the  distinction  between  a  contract 
to  do  the  whole  work  and  a  contract  for 
the  carpenter  work  merely  is  recognized  in 
Sontag  V.  Brennan,  75  111.  279,  the  contract 
involved  in  which  provided  that,  as  between 
the  parties,  the  risk  of  destruction  by  fire 
rested  upon  the  owner. 

The  New  Mexico  court  expresses  a  prefer- 
ence for  the  reasoning  of  those  cases  hold- 
ing that  a  mechanics'  lien  is  not  necessarily 
destroyed  by  the  destruction  of  the  build- 
ing. Armijo  v.  Mountain  Electric  Co.  11 
N.  M.  235,  67  Pac.  726.  The  case  itself, 
however,  holds  only  that  a  lien  for  materials 
placed  in  a  detached  building  is  not  af- 
fected by  the  destruction  of  another  build- 
ing located  on  the  lot,  although  the  im- 
provements contributed  to  the  enjoyment  of 
the  destroyed  building.  L.  A.  W. 
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liability  for  the  liens.  We  do  not  bo  under- 
stand the  law.  Section  1192  of  the  Code  of 
Ciyil  Procedure  provides  a  mode  by  which 
the  owner  may  exempt  his  interest  from  lia- 
bility for  any  alterations  made  by  his 
lessee  or  any  other  person  without  his  con- 
sent. This  provision  is  for  the  benefit  of 
the  owner,  and  he  must  avail  himself  of  it, 
or  otherwise,  according  to  its  terms,  his 
interest  will  be  liable  for  the  lien.  No  ex- 
ception is  made  in  favor  of  owners  who  have 
contracts  that  the  lessee  shall  be  responsible 
for  alterations  made,  and  that  the  owner 
shall  not  be  responsible  therefor.  Such  con- 
tracts are  good  as  between  the  owner  and 
the  lessee  and  serve  to  fix  the  liability  as 
between  them,  but  they  do  not  affect  the 
rights  of  lien  claimants.  Ah  Louis  v.  Har- 
wood,  140  Cal.  506,  74  Pac.  41;  Hines  v. 
Miller,  122  Cal.  521,  55  Pac.  401,  10  Mor. 
Min.  Rep.  600.  If  the  owner  neglects  to 
post  a  notice,  after  knowledge  that  the  work 
of  alteration  has  begun,  as  provided  in 
f  1192,  he  is  deemed  to  consent  to  such 
alterations. 

3.  The  claim  that  some  of  the  materials 
for  which  liens  were  allowed  did  not  enter 
into  or  become  a  part  of  the  structure  is 
not  sustained  by  the  facts.  Lard  oil  ap- 
plied to  the  threads  of  joints  of  pipe  used 
in  the  structure,  insulated  or  covered  elec- 
tric wire  used  for  drop  lights  attached 
thereto,  paste  for  soldering  joints,  asbestos 
comprising  a  part  of  the  electric  switch 
board,  all  constitute  parts  of  the  structure, 
and  a  lien  may  be  asserted  therefor.  Some 
Boapstone  was  used  on  the  inside  of  pipes, 
as  a  lubricant,  to  facilitate  the  pulling  of 
wires  through  the  pipes.  This  being  a  part 
of  the  work  of  construction,  we  think  it 
may  also  be  considered  as  a  part  of  the 
material  used  in  construction,  for  which  a 
lien  may  be  claimed. 

4.  The  complaints  in  some  of  the  ac- 
tions were  filed  on  the  ninetieth  dav  after 
the  filing  of  the  claims  of  lien.  For  exam- 
ple, Johnston's  claim  of  lien  was  filed  on 
March  7,  1908,  and  his  action  was  begun 
on  June  5,  1908.  This  was  within  the  time 
fixed  by  the  Code.  Code  Civ.  Proc.  §§  1190 
and  12;  White  v.  Soto,  82  Cal.  658,  23  Pac. 
210. 

6.  The  evidence  does  not  support  the 
claim  of  the  defendants  that  the  alterations 
made  were  not  a  part  of  the  building  in 
question.  The  description  we  have  already 
given  of  the  character  of  the  alterations 
made  sufficiently  shows  that  they  became  a 
material  part  of  the  building.  It  is  true, 
they  were  afterwards  removed  and  the 
building  restored  to  its  original  condition. 
But  it  was  no  part  of  the  contract  with  the 
lessee  or  sublessee  that  they  should  be 
removed,  and,  in  ftny  event,  they  were  so 
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attached  to  the  building  as  to  become  not 
only  fixtures,  but  a  part  of  the  structure 
of  the  building  itself. 

'No  other  points  are  of  sufficient  import- 
ance to  require  notice. 
The  order  denying  a  new  trial  is  affirmed. 

We  concur:  Angellotti,  J.;  Sloss,  J. 


CAIilFORNIA  SUPKEMB  COURT. 

(In  Banc.) 

ROSE  MoKAY,  Special  Exrx.,  etc.,  of  Julia 
D.  Ferguson,  Deceased,  Respt., 

V. 

FRANCES  HELEN  GESFORD,  Appt. 
(—  Cal.  — ,  124  Pac.  1016.) 

Homestead  —  property  used  for  hotel. 

A  building  whose  value  is  within  the 
homestead  limits,  which  is  owned  by  a  mar- 
ried woman  and  occupied  by  herself  and 
husband  as  a  home,  may,  although  it  is 
used  as  a  hotel  or  lodging  and  boarding 
house  to  aid  in  the  maintenance  of  the 
home,  and  the  owner  does  not  continuously 
occupy  the  same  rooms,  be  claimed  by  her 
as  a  homestead. 

(June  29,  1012.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Modoc  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Note.  —  Right  to  claim  homestead  in 
property  used  as  a  hotel  or  boarding 
house. 

The  authorities  are  by  no  means  uniform 
as  to  what  will  or  will  not  be  considered 
a  homestead,  when  the  building  claimed  as 
such  is  in  part  adapted  and  devoted  to 
business  pursuits,  and  in  part  used  as  a 
dwelling.     21  Cyc.  477. 

With  the  exception  of  the  state  of  Iowa 
and  perhaps  a  few  others,  the  courts  do 
'not  seem  inclined  to  divide  a  building  in 
favor  of  the  creditors  of  a  homestead  claim- 
ant, so  as  to  permit  them  to  levy  on  a  por- 
tion of  it.  But  they  appear  to  prefer,  if 
possible,  to  hold  the  property  either  exempt 
or  not  exempt  as  a  whole,  according  to  the 
use  to  which  it  is  put. 

But  even  in  a  jurisdiction  in  which  the 
doctrine  as  to  a  homestead  exemption  of  a 
portion  of  a  building  is  recognized,  it  has 
been  held  that  the  homestead  exemption  ex- 
tends to  the  entire  building,  used  both  for 
a  family  residence  and  a  notel,  where  no 
rooms  devoted  exclusively  to  hotel  purposes 
could  be  used  without  passing  through 
rooms  occupied  by  the  family,  and  the  rooms 
used  for  the  office  and  barroom,  sitting  and 
dining  rooms,  were  also  in  common  use  by 
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Messrs.  J.  H.  Stewart  and  White,  Mil- 
ler, &  Mcliaugrhlin,  for  appellant: 

The  building  occupied  by  plaintiff  and  her 
husband  as  a  home,  although  used  as  a 
hotel,  may  be  claimed  by  her  as  a  home- 
stead. 

Heathman  v.  Holmes,  94  Cal.  296,  29  Pac. 
404;  Ackley  v.  Chamberlain,  16  Cal.  181,  76 
Am.  Dec.  516;  Skinner  v.  Hall,  69  Cal  195, 

10  Pac.  406;  Re  Ogburn,  105  Cal.  95,  38 
Pac.  498;  Re  Levy,  141  Cal  650,  99  Am. 
St.  Rep.  92,  75  Pac.  301;   Hohn  v.  Pauly, 

11  Cal.  App.  724,  106  Pac.  269. 

Mr.  N.  A.  Cornish  for  respondent. 

'     Per  Curiam: 

This  action  is  in  ejectment.  It  was 
brought  by  plaintiff  as  special  administra- 
trix of  the  estate  of  Julia  D.  Ferguson, 
deceased,  claiming  that  certain  real  prop- 


erty belonged   to  the  estate  of  her  intes- 
tate. 

Defendant  admitted  that  the  property  in 
question  had  originally  been  the  separate 
property  of  Julia  D.  Ferguson,  but  averred 
and  showed  that  Julia  D.  Ferguson,  while 
the  wife  of  A.  H.  Ferguson  and  while  she, 
with  her  husband,  was  residing  in  the 
house  upon  the  land  in  controversy,  filed 
her  declaration  of  homestead  for  the  joint 
benefit  of  herself  and  her  husband.  Julia 
D.  Ferguson  having  died,  it  is  conceded  that 
the  property  passed  to  the  surviving  hus- 
band (Civ.  Code,  §§  1263,  1265;  Code  Civ. 
Proc.  §§  1474,  1475),  if  at  the  time  of  her 
death  there  was,  under  her  homestead 
declaration,  a  valid  subsisting  homestead 
upon  the  property.  Defendant  and  appel- 
lant is  the  grantee  of  the  husband,  claiming 
title  by  deed  executed  by  him  after  the 
death  of  his  wife.    The  court  made  volum- 


the  family.  Cass  County  Bank  v.  Weber, 
83  Iowa,  63,  12  L.R.A.  477,  32  Am.  St.  Rep. 
288,  48  N.  W.  1067. 

It  has  been  held  that  where  the  use  of 
the  building  as  a  hotel  is  only  incidental  or 
secondary  to  its  habitation  as  a  dwelling, 
the  whole  may  be  claimed  as  a  homestead. 
Garrett  v.  Jones,  95  Ala.  96,  10  So.  702 
{obiter) ;  Hohn  v.  Pauly,  11  Cal.  App.  724, 
106  Pac.  266;  Lazell  v.^Lazell,  8  Allen,  675 
(which  was  a  country  hotel  attached  to 
small  farm,  of  which  it  was  said  that  the 
family  residence  was  as  much  fixed  and 
perfectly  enjoyed  as  in  a  dwelling  house  oc- 
cupied by  private  families). 

So,  where  a  building  designed  for  a 
dwelling  house  and  occupied  by  the  owner 
and  his  family  was  subsequently  devoted  by 
him  to  hotel  purposes,  the  building  did  not 
lose  its  homestead  character,  at  least  if 
the  extent  of  the  hotel  business  did  not  in- 
terfere with  the  general  character  of  the 
building  as  a  dwelling  house.  Ackley  v. 
Chamberlain,  16  Cal.  183,  76  Am.  Dec. '516. 

And  in  Goldman  v.  Clark,  1  Nev.  607, 
it  was  held  that  where  property  has  been 
dedicated  as  a  homestead,  and  is  actually 
occupied  by  the  owner  for  that  purpose,  the 
fact  that  the  larger  portion  of  the  rooms 
is  let  to  lodgers  will  not  destroy  the  home- 
stead right  in  the  whole  building.  To  the' 
same  effect  is  Bailey  v.  Bauknight)  —  Tex. 
Civ.  App.  — ,  25  S.  W.  56. 

So  it  has  been  held  that  a  husband  and 
wife  who  occupy  a  single  room  in  a  build- 
ing as  their  home  do  not  forfeit  a  home- 
stead right  by  renting  out  the  remainder 
for  hotel  purposes.  Gainus  v.  Cannon,  42 
Ark.  503;  Simpson  v.  Biifle,  63  Ark.  289,  34 
S.  W.  345. 

But  where  the  residence  feature  is  only 
auxiliary  to  the  business  use, — as  where  the 
primary  and  chief  use  of  the  building  is 
for  the  accommodation  of  the  public, — it 
has  been  held  that  the  building  is  not  a 
homestead,  even  though  the  occupant  have 
no  other  home.  Garrett  v.  Jones,  95  Ala. 
96,  10  So.  702  {obiter) ;  Turner  v.  Turner, 
41  I..R.A.(N.S.) 


107  Ala.  465,  54  Am.  St.  Rep.  110,  18  So. 
210;  Laughlin  v.  Wright,  63  Cal.  113;  Mc- 
Dowell V.  His  Creditors,  103  Cal.  264,  42 
Am.  St.  Rep.  114,  36  Pac.  1031,  87  Pac. 
203. 

There  has  been,  however  a  vicorous  dis- 
sent from  this  view.  Thus,  in  King  v.  Wel- 
born,  83  Mich.  195,  9  L.R.A.  803,  47  N.  W. 
106,  it  was  held  that  a  house  and  lot  ma}' 
be  claimed  by  a  person  as  a  homestead  if 
he  resides  therein  and  owns  no  other  prop- 
erty, in  compliance  with  the  requirements 
of  the  statute  providing  for  homestead  ex- 
emptions, alth'ough  he  uses  the  property 
in  the  business  of  conducting  a  hotel,  since 
any  other  construction  would  be  to  deprive 
hotel  keepers  of  the  benefits  of  the  statute. 
The  court  said:  "But  it  is  insisted  that 
this  building  was  occupied  by  petitioner 
and  his  family  for  the  sole  purpose  of  con- 
ducting a  hotel,  and  that  therefore  no  home- 
stead right  attached.  We  cannot  agree  with 
this  contention.  The  adoption  of  this  doc- 
trine would  be  in  plain  defiance  of  the  stat- 
ute, and  render  it  nugatory  as  to  those  en- 
gaged in  the  business  of  hotel  keeping.  The 
benefits  of  this  statute  are  to  be  secured 
to  all  owners  of  land  which  they  occupy 
with  their  families,  and  who  have  no  other 
home.  There  is  no  intent  apparent  any- 
where to  exclude  the  families  of  hotel  keep- 
ers from  the  benefits  of  the  act."  To  the 
same  effect  is  Lamont  v.  Le  Fevre,  96  Mich. 
175,  65  N.  W.  687,  which  sustained  a  home- 
stead exemption  in  land  purchased  for 
homestead,  upon  which  a  building  was  erect- 
ed and  occupied  by  the  owner  for  residence 
and  for  hotel  purposes. 

So,  where  the  only  limitations  prescribed 
by  the  statutes  to  the  acquisition  of  home- 
stead rights  are  residence  and  value,  the 
fact  that  the  homestead  is  occupied  in  whole 
or  in  part  as  a  hotel  does  not  deprive  it  of 
the  benefits  or  immunities  prescribed  by 
the  statutes,  so  long  as  it  is  used  and  oc- 
cupied by  the  owner  as  a  home  and  resi- 
dence of  himself  and  family,  and  is  within 
th^  ]ifnitfitions  of  the  statute  ^  to  value. 
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inous  findin(]^s,  and  from  them  reached  the 
conclusion  that  in  law  the  homestead  dec- 
laration was  invalid.  Judgment  passed  for 
plaintiff,  and  from  that  judgment  and  upon 
the  judgment  roll  defendant  appeals,  con- 
tending that  the  findings  do  not  support 
the  judgment. 

The  findings  are  that  in  1884  Julia  D. 
Ferguson,  then  Julia  D.  Edwards,  a  spin- 
ster, owned  the  land  in  controversy,  and 
in  1884  constructed  a  building  thereon  con- 
sisting of  four  rooms  "as  and. for  a  hotel, 
and  to  keep  boarders  and  lodgers  as  she 
could  accommodate.''  In  1888  she  married 
A.  H.  Ferguson.  At  the  time  of  her  mar- 
riage she  was  residing  "on  said  premises 
in  the  hotel  building  thereon,  and  continued 
to  keep  such  boarders  and  lodgers  as  could 
be  accommodated  in  said  hotel  building,  and 
to  run  said  hotel  and  hotel  business  with  all 
the  customers,  boarders,  and  lodgers  that 


could  be  obtained."  In  1891  or  1892  she 
"built  two  additional  rooms  onto  said  hotel 
building."  She  continued  thus  in  occupancy 
and  use  of  the  premises  until  her  death. 
After  her  marriage  with  her  husband  in 
1888,  she,  with 'her  husband,  continuously 
resided  upon  the  premises  and  "in  the  hotel 
building  thereon,"  and  this  was  their  sole 
and  only  home  and  residence.  She  was  so 
residing  w^ith  her  husband  upon  the  prem- 
ises, when  in  1894  she  made  the  homestead 
declaration  in  due  and  regular  form,  claim- 
ing the  premises  as  a  homestead  for  the 
joint  benefit  of  herself  and  her  husband. 
This  homestead  declaration  was  duly  ac- 
knowledged and  recorded.  'Trom  the  time 
of  the  erection  of  said  hotel  building  on 
said  premises  described  in  the  complaint, 
in  the  year  1884,  and  up  to  the  Ist  day 
of  January,  1895,  the  said  Julia  D.  Fergu- 
son  conducted   a   hotel   on   said  premises, 


Kiesel  v.  Clemens,  6  Idaho,  444,  96  Am.  St. 
Rep.  278,  66  Pac.  84. 

And  in  Harriman  y.  Queen  Ins.  Co.  49 
Wis.  71,  5  N.  W.  12,  it  was  held  that  a 
building  occupied  and  intended  as  the  home 
of  the  owner  does  not  lose  its  character  as 
a  homestead  by  the  fact  that  it  was  built 
for  and  used  as  a  hotel.  In  referring  to 
Phelps  V.  Rooney,  9  Wis.  70,  76  Am.  Dec. 
244, — which  held  a  four-story  building  a 
homestead,  though  the  basement  and  the 
next  story  above  it  and  part  of  another 
story  were  occupied  as  a  store,  and  the  re- 
mainder by  the  owner  as  a  residence, — as 
decisive  of  the  question  under  consideration, 
the  court  said:  "It  may  be  that  it  would 
have  been  better  had  the  court  adopted  the 
rule  of  later  cases,  where  questions  of  the 
taxability  of  certain  property  of  railroad 
companies  have  arisen,  and  held  that  prop- 
erty is  not  a  homestead  unless  it  is  used 
principally  as  the  residence  of  the  owner; 
that  if  the  chief  use  to  which  it  is  applied 
is  for  some  other  purpose, — as  a  manufac- 
tory, store,  or  hotel, — it  is  not  a  homestead, 
although  it  may  also  be  used  incidentally 
as  the  residence  of  the  owner.  Milwaukee 
&  St.  P.  R.  Co.  v.  Crawford  County,  29 
Wis.  116,  subsequent  appeal,  48  Wis.  666, 
5  N.  W.  3;  Milwaukee  &  St.  P.  R.  Co.  v. 
Milwaukee,  34  Wis.  271.  But  the  rule  in 
Phelps  y.  Rooney  has  stood  too  long  to  be 
now  questioned  here.  The  subject  has 
passed  from  the  courts  to  the  domain  of 
legislation." 

The  owner  of  a  building,  not  within  a 
yillage  or  city,  in  which  he  resides  with  his 
family,  is  entitled  to  claim  the  same,  with 
the  land  appurtenant  thereto,  as  a  home- 
stead exemption,  under  a  statute  providing 
that  a  homestead  should  consist,  'Svhen  not 
included  in  any  city  or  village,  of  any  quan- 
tity of  land  not  exceeding  40  acres,  used  for 
agricultural  purposes,"  though  the  prop- 
erty was  used  exclusively  for  carrying  on 
the  hotel  business,  where  it  is  clear  that  the 
statute  was  passed  in  pursuance  of  the  con- 
stitutional mandate  that  a  homestead  ex- 
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emption  law  should  be  provided  for  the 
benefit  of  all  resident  debtors.  Binzel  v. 
Grogan,  67  Wis.  147,  29  N.  W.  895. 

Under  a  statute  giving  a  tenant  in  com- 
mon the  right  to  claim  a  homestead  exemp- 
tion in  land  owned  in  common,  when  oc- 
cupied by  him  "with  the  consent,  express 
or  implied,  of  the  cotenants,"  one  who  sold 
his  homestead  and  invested  the  proceeds  in 
a  hotel  building  jointly  with  another,  and 
occupied  the  same  with  his  family  as  their 
dwelling  while  carrying  on  the  hotel  busi- 
ness, with  the  acquiescence  of  his  cotenant, 
is  entitled  to  claim  his  interest  in  the  build- 
ing as  a  homestead.  Bartle  v.  Bartle,  132 
Wis.  392,  112  N.  W.  471. 

The  homestead  exemption  cannot  be 
claimed  by  the  owner  of  a  leasehold  in- 
terest in  the  premises,  where  the  lease  pro- 
vided that  the  premises  should  be  used 
only  as  a  hotel  and  eating  house,  since  the 
very  tenure  by  which  the  property  is  held 
excludes  the  right  of  the  occupant  to  use 
it  as  a  residence.  Green  v.  Pierce,  60  Wis. 
372,  19  N.  W.  427.  The  court  said:  "It 
is  quite  immaterial  that  Pierce  occupied  the 
hotel,  with  his  wife  and  family,  as  a  resi- 
dence. That  was  well  enough  so  long  as 
his  lessor  did  not  insist  upon  a  strict  com- 
pliance with  the  terms  of  the  lease  in  that 
behalf.  But  such  occupancy — even  by  the 
tacit  acquiescence  of  the  lessor— did  not, 
and  could  not,  enlarge  his  rights  under  his 
lease,  or  modify  or  remove  the  limitations 
and  restrictions  therein  contained." 

The  owner  of  a  hotel  who  permits  an- 
other to  occupy  it  and  carry  on  the  hotel 
business  under  an  agreement  to  share  the 
profits,  if  any,  but  the  occupant  to  be  alone 
responsible  for  the  losses,  has  no  such,  in- 
terest in  the  business  as  to  claim  a  busi- 
ness homestead,  under  the  statute  extend- 
ing the  homestead  exemption  to  the  place 
of  business  of  the  head  of  a  family.  May  v. 
International  Loan  &  T.  Co.  34  C.  C.  A. 
448,  63  U.  S.  App.  773,  92  Fed.  445. 

A.  L.  B. 
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and  her  residence  upon  said  premises  and 
in  said  building  was  but  incidental  to  the 
running  of  said  boteli  and  that  the  said 
building  and  premises  were  used  primarily 
and  principally  as  and  for  a  hotel,  and  not 
otherwise."  During  all  of  .this  time  "Julia 
D.  Ferguson  performed  the  principal  labor 
necessary  to  keep  the  said  hotel,  did  the 
cooking  and  waiting  on  table,  and  other- 
wise attended  to  the  wants  of  her  board- 
ers and  lodgers;  but  at  times  hired  a  cook 
and  waiter  girls,  and  other  help,  when 
necessary  to  nm  said  hotel;  and,  after 
her  marriage  to  the  said  A.  H.  Ferguson, 
the  said  A.  H.  Ferguson,  when  not  other- 
wise engaged,  would  give  his  help  and  as- 
sistance to  his  wife  in  and  about  the  said 
hotel  in  doing  the  work  and  in  conducting 
the  same.  .  .  .  Said  hotel  building  was 
not  dedicated  to  residence  purposes  pri- 
marily, and  was  actually  used  by  said  Julia 
D.  Ferguson  and  was  occupied  for  business 
purposes  for  the  accommodation  of  the  pub- 
lic ..  .  No  particular  room  or  rooms 
.  on  the  premises  were  reserved  for  the  ex- 
clusive use  of  said  Julia  D.  Ferguson  and 
her  husband,  or  either  of  them,  but  that 
she  and  her  husband  used  any  of  them 
for  themselves  as  was  convenient,  when 
not  needed  to  be  used  by  their  boarders  and 
lodgers,  and  that  no  particular  portion  of 
the  premises  was  used  exclusively,  primari- 
ly, or  principally  for  a  home  by  either  of 
them.  ...  A  sign  bearing  the  words 
'Star  Hotel*  was  continually  kept  on  the 
building  from  the  time  of  its  construction, 
and  a  bell  was  rung  at  regular  intervals 
at  meal  hours  to  call  persons  to  meals; 
that  occasionally  advertisements  of  the  Star 
Hotel  were  published  in  a  newspaper  by 
the  said  Julia  D.  Ferguson,  and  that  Julia 
D.  Ferguson  solicited  many  of  the  business 
men  of  the  town  to  send  her  patronage  to 
her  hotel."  At  no  time  were  the  premises 
of  a  greater  value  than  $1,000.  The  resi- 
dence of  Julia  D.  Ferguson  before  her  mar- 
riage, and  of  herself  and  her  husband  after 
their  marriage,  upon  the  premises  in  ques- 
tion, "had  been  and  was  but  incidental  to 
the  running  of  the  hotel  business  and  con- 
ducting of  a  hotel  business  thereon;  and  the 
said  building  on  said  premises  was  used  and 
occupied  by  said  Julia  D.  Ferguson  and 
by  said  Julia  D.  Ferguson  and  said  A.  H. 
Ferguson,  at  all  the  times  herein  specified 
and  found  in  these  findings,  primarily  and 
principally  and  chiefly  as  and  for  a  hotel 
to  accommodate  the  public,  and  not  other- 
wise." Finding  20:  "That  said  lands  and 
premises,  together  with  the  building  there- 
on known  as  the'  Star  Hotel,  being  occupied 
and  used  as  hereinbefore  found,  primarily 
and  principally  and  chiefly  as  and  for  a 
hotel  and  doing  a  hotel  business,  and  the 
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residence  of  the  said  Julia  D.  Ferguson  and 
A.  H.  Ferguson  in  said  hotel  and  on  said 
lands  and  premises  being  but  incidental  at 
all  times  to  the  running  of  said  hotel,  and 
not  primarily  and  principally  as  a  home, 
said  house  known  as  the  Star  Hotel,  and 
the  land  and  premises  which  it  occupied,  be- 
ing the  lands  and  premises  described  in 
the  complaint,  was  not,  nor  was  any  part 
thereof,  impressed  as  a  homestead  and  with 
the  homestead  character  as  homestead 
property,  and  was  not  a  valid  homestead. 
And  said  building  known  as  the  Star  Hotel 
and  the  premises,  being  occupied  and  used 
as  hereinbefore  found,  could  not  be  im- 
pressed with  the  title  and  character  of  a 
valid  homestead  interest,  nor  was  it  thus 
impressed,  and  it  did  not  exist  as  a  valid 
or  any  homestead  of  said  Fergusons,  or  of 
either  of  them." 

All  of  the  above  quotations  are  from 
the  findings,  and  by  finding  20,  quoted  in 
extenso,  it  will  be  seen  that  the  court  there 
makes  its  ultimate  finding  of  fact  from 
the  probative  facts  previously  found.  It  is, 
of  course,  well  settled  that  a  general  and 
ultimate  finding  such  as  that  declared  in 
finding  20,  which  is  drawn  as  a  conclusion 
from  facts  previously  found,  cannot  stand 
if  the  specific  facts  upon  which  it  is  based 
do  not  support  it.  Savings  &  L.  Soc.  v. 
Burnett,  lOfi  Cal.  540,  39  Pac.  922;  McDon- 
ald V.  Randall,  139  Cal.  254,  72  Pac.  997.  . 

The  question,  then,  before  us  is  wheth- 
er the  ultimate  finding  of  the  court,  namely, 
that,  by  reason  of  the  facts  previously 
found,  the  property  could  not  be  impressed 
with  the  homestead  characteristic,  is  or  is 
not  supported.  It  was  recognized  at  a  very 
early  day  that  questions  of  difficulty  would 
arise  under  our  homestead  law  touching 
the  character  of  the  property  sought  to  be 
exempted  under  its  provisions.  Ackley  v. 
Chamberlain,  16  Cal.  181,  76  Am.  Dec.  516. 
It  is  there  said  "that  the  question  whether 
the  property  devoted  chiefly  to  business 
purposes  can  be  subjected  to  a  homestead 
claim  is  full  of  embarrassment."  But  when 
it  is  borne  in  mind  that  the  homestead  law 
is  a  beneficent  law  calling  for  liberal  con- 
struction (Heathman  v.  Holmes,  94  Cal. 
291,  29  Pac.  404),  we  think  all  difficulty  will 
be  removed  and  all  doubt  resolved  by  the 
following  suggestion:  If,  under  these  iden- 
tical circumstances  of  ownership  of  the 
property,  of  the  construction  of  the  build- 
ing thereon,  and  of  the  use  of  that  building, 
Mrs.  Ferguson,  instead  of. being  a  married 
woman  with  a  husband,  had  been  a  widow 
with  minor  children  to  support,  and  an 
attack  had  been  made  upon  a  declaration  of 
homestead  which  she  had  duly  made  and 
recorded  upon  the  property,  would  any 
court  say,  or  would  anyone  say,  that,  not* 
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withstanding  that  it  was  the  residence  and 
sole  and  only  home  of  herself  and  bahies, 
it  could  not  be  impressed  with  the  home- 
stead characteristics  because  the  principal 
purpose  and  use  of  the  premises  was  its 
conduct  by  her  as  a  hotel  or  boarding  house, 
in  order  that  she  might  thus  support  herself 
and  babies  and  give  them  a  home?  But 
the  law  is  no  different  if  you  substitute  a 
husband  for  the  babies.  The  dominant  and 
controlling  fact  still  remains,  that  this  was 
the  residence  and  home  of  the  family,  that 
it  was  suitable  for  the  purpose,  and  was 
used  for  the  purpose.  We  are  not  in  this 
case  embarrassed  by  difficulties  which  have 
arisen  in  other  cases  where  the  character 
of  the  business  maintained  is  one  entirely 
foreign  to  the  conception  of  a  home,  if  not 
repugnant  to  it, — such  a  case,  for  example, 
as  is  instanced  by  Chief  Justice  Field  in 
Ackley  ▼.  Chamberlain,  supra,  of  an  effort 
to  impress  a  gas  factory  with  homestead 
characteristics  because  the  owner  lived  in 
it.  Here  the  very  business  which  was  car- 
ried on  was  conducted  for  the  purpose  of 
maintaining  the  home,  for,  if  this  be  not 
so,  then  it  must  follow  that  any  widow 
seeking  to  support  herself  and  perhaps  her 
children  by  taking  boarders  or  lodgers, 
under  circumstances  where  it  can  be  truly 
said  that  the  principal  business  conducted 
upon  the  premises  is  that  of  a  lodging  house 
or  a  boarding  house,  cannot  have  a  home- 
stead, although  she  is  conducting  this  very 
business  so  as  to  maintain  herself  and  her 
offspring  in  a  home.  Each  case  of  this 
character  stands  by  itself  and  is  to  be  gov- 
erned by  its  own  facts.  Our  own  cases 
have  passed  recently  under  review  in  Re 
Levy,  141  Ckl.  646,  99  Am.  St.  Rep.  92,  75 
Pac.  301.  Without  again  reviewing  them, 
it  is  sufficient  to  refer  to  this  case.  There- 
in, after  extended  consideration  of  our 
decisions,  and  amongst  them  Heathman  v. 
Holmes,  supra,  where  it  is  said,  'IJsing  a 
building  partly  or  even  chiefly  for  business 
purposes,  or  renting  part  of  it,  is  not  in- 
consistent with  the  right  of  homestead,  pror 
▼ided  it  is  and  continues  to  be  the  bona 
fide  residence  of  the  family,''  this  court 
said:  "These  cases  are  all  authority  for 
the  proposition  that,  if  a  building  is  the 
actual  bona  fide  residence  of  a  party,  he 
may  legally  select  it  and  the  land  on  which 
it  is  .situated  as  a  homestead,  even  though, 
incidentally,  a  part  thereof,  no  matter 
how  large,  may  be  used  by  him  for  other 
purposes  than  those  of  family  residence. 
There  is  no  decision  of  this  court  in  con- 
flict with  this  view." 

Under  the  rule  of  liberal  construction, 
which  it  has  been  repeatedly  declared  should 
be  extended  to  homestead  laws  in  every 
permissible  case  where  the  premises  are 
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the  bona  fide  home  of  the  parties,  it  should 
be  held  that  the  business  conducted  within 
the  premises  is  not  the  paramount  and 
principal  purpose,  but  the  incidental  and 
subordinate  purpose;  that  the  home  is  the 
main  thing,  not  the  business;  that  the 
business  is  conducted  to  enable  the  parties 
to  maintain  a  home,  and  not  that  the  par- 
ties are  incidentally  inhabiting  the  premises 
for  the  purpose  of  maintaining  the  busi- 
ness. Especially  is  this  true  in  such  a 
case  as  the  one  at  bar,  where  it  appears 
from  the  findings  that  the  parties  during 
all  their  married  life  never  had  any  other 
home  than  their  six- room  hotel.  Nor  is  it 
of  determinative  import  that  they  occupied 
one  or  another  of  these  six  rooms,  or  shifted 
themselves  about,  as  the  exigencies  of  their 
business  demanded.  In  some  cases  the  ac- 
tual occupancy  of  a  room  or  rooms  in  a 
building  has  become  important  as  evidence 
showing  residence.  These  were  cases  like 
Skinner  v.  Hall,  69  Cal.  195,  10  Pac.  406, 
and  Heathman  v.  Holmes,  supra^  but  in  this 
case  the  permanent  occupancy  of  one  or 
another  room  is  of  no  material  significance, 
since  it  is  shown  that  these  spouses  either 
lived  and  made  their  home  and  residence 
upon  the  premises  in  controversy,  or  they 
lived  and  made  their  home  and  residence 
nowhere. 

It  follows  from  the  foregoing  that  the 
ultimate  finding  of  the  court  to  the  effect 
that  the  property  could  not  be  impressed 
with  the  characteristics  of  a  homestead  is 
not  supported  by  the  specific  facts  upon 
which  the  finding  is  based,  and  that  the 
judgment  itself  is  therefore  unsupported 
by  the  findings. 

Wherefore  the  judgment  appealed  from  is 
reversed,  and  the  cause  remanded  with  di- 
rections to  the  trial  court  to  enter  its 
judgment  for  the  appellant. 

Beatty,  Ch.  J,_,  does  not  participate  in 
the  foregoing. 


fijOrida  supbebcb  court. 

atlantic    coast   line   railroad 

COMPANY,  Plff.  in  Err., 

V. 

T.  M.  WIER. 

X—  Fla.  — ,  68  So.   641.) 

Automobile  —  absence  of  license  —  in- 
jury —  liability. 

1.  While  the  operation  of  an  unregistered 
motor  vehicle  upon  the  public  highways  of 
the  state  is  made  unlawful,  the  statute  does 

Headnotes  by  Whitfikld,  Ch.  J. 
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not  provide  that  a  failure  to  comply  with 
its  provisions  will  deprive  the  owner  of  a 
motor  vehicle  of  a  right  to  recover,  damages 
for  an  injury  to  an  unlicensed  vehicle 
caused  by  the'  negligence  of  another,  and  it 
does  not  modify  the  statutory  provisions 
relative  to  the  liability  of  railroad  com- 
panies for  negligent  injuries  to  others. 

Xegllgenoe  —  unlawful  act  —  effect  on 
rights. 

2.  If  a  person's  unlawful  act  contributes 
proximately  to  his  own  injury,  he  may  not 
recover  damages  of  another  for  a  negligent 
participation  in  that  injury;  but  if  an  un- 
lawful act  of  an  injured  party  has  no  causal 
relation  to  his  injury,  that  proximately  re- 
sults from  another's  mere  negligence,  a  re- 
covery may  be  had  under  the  principles  of 
the  common  law,  if  the  plaintiff  is  not 
guilty  of  contributory  negligence. 

Railroad  —  highway  crossing  —  correla- 
tive duties. 

3.  The  principles  of  the  common  law  re- 
quire the  operators  of  railroad  trains  and 
road  vehicles  to  exercise  such  care,  pru- 
dence, and  caution  as  the  circumstances  of 
a  crossing  reasonably  demand  of  each  of 
them. 

Same  —  driver  of  vehicles  —  liability. 

4.  The  drivers  of  vehicles  on  public  high- 
ways are  required  by  law  to  exercise  due 
care,  and  to  have  the  vehicles  in  control  on 
approaching  a  railroad  grade  crossing,  and 
to  use  reasonable  ordinary  care  to  discover 
approaching  trains. 

Dama^res  —  injury  to  automobile  —  ap- 
portionment. 

5.  Where  the  owner  of  an  automobile 
valued  at  $1,600  is  operating  it  at  20  miles 
an  hour  on  a  country  road  at  a  point  where 
it  crosses  a  railroad  track,  of  which  cross- 
ing the  owner  knew,  and  notice  of  the  ap- 
proach of  a  train  was  not  given  by  the  bell 
or  whistle  of  the  engine,  but  the  approach 
of  the  train  could  have  been  seen  several 
hundred  yards  away,  and  the  automobile 
was  not  stopped  before  it  got  upon  the 
railroad  track  on  the  side  of  the  road,  and 
was  struck  and  destroyed  by  the  engine, 
a  judgment  for  $1,000  damages  to  the  auto- 
mobile will  be  reversed,  since  the  damages 
were  not  apportioned  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributa- 


ble to  the  plaintiff,  as  required  by  the  stat- 
ute. 

(May  8,  1912.) 

ERROR  to  the  Circuit  Court  for  Hills* 
borough  County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  loss  of  an  auto- 
mobile which  was  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  kre  stated  in  the  opinion. 

Messrs.  Sparkman  St  Carter  for  plain- 
tiff in  error. 

Messrs.  W.  F.  Himes  and  James  F. 
Glen,  for  defendant  in  error: 

Plaintiff  could  recover,  notwithstanding 
the  fact  that  he  had  not  complied  with  the 
provisions  of  the  act  of  1905  in  regard  to 
thcL  registration  of  automobiles. 

Morris  v.  Florida  C.  &  P.  R.  Co.  43  Fla. 
10,  29  So.  641;  Lindsay  v.  Cecchi,  —  Del. 
— ,  36  L.R.A.(N.S.)  699,  80  Atl.  623; 
Beven,  Neg.  pp.  9,  10;  Hemming  v.  New 
Haven,  82  Conn.  661,  26  L.R.A.(N.S.)  734,' 
74  Atl.  892,  18  Ann.  Cas.  240. 

There  is  no  absolute  legal  duty  to  stop, 
look,  and  listen. 

Consumers  Electric  Light  h  Street  R.  Co. 
V.  Pryor,  44  Fla.  364,  32  So.  797;  Farns- 
worth  V.  Tampa  Electric  Co.  62  Fla.  166, 
67  So.  233. 

'Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

A  judgment  for  $1,000  damages  was  ob- 
tained against  the  railroad  company  for  the 
loss  of  an  automobile  valued  at  $1,600, 
that  was  struck  by  the  engine  of  a  train 
all^^d  to  have  been  negligently  operated  at 
a  country  road  crossing,  and  the  defendant 
took  writ  of  error.  There  was  a  plea  of  not 
guilty,  and  also  two  special  pleas  averring 
that  the  plaintiff  had  not  complied  with  the 
provisions  of  chapter  6437,  Acts  of  1906, 
that  all  persons  owning  or  operating  a  mo- 
tor vehicle  shall  register  the  same  and  pay 
a  license  therefor,  that  no  person  shall 
operate  upon  the  public  highways  a  motor 


Hfote,  —  Operating  automohile  on  high- 
way  toithaut  a  license. 

The  early  cases  involving  questions  aris- 
ing from  operating  automobiles  on  the  high- 
way without  license  are  gathered  in  the 
note  to  Lindsay  v.  Cecchi,  35  L.R.A.(N.S.) 
699.  Only  one  case  in  point,  in  addition  to 
Atlantic  Coast  Line  R.  Co.  v.  Wieb,  has 
been  disclosed  since  the  other  note. 

In  Hyde  v.  McCreery,  146  App.  Div.  729, 
130  N.'Y.  Supp.  269,  it  was  held  that  an 
act  requiring  owners  of  automobiles  to 
cause  them  to  be  registered  and  have  the 
numbers  assigned  displayed  on  the  machines, 
and  which  provided  that  a  violation  of  such 
law  should  be  a  misdemeanor  punishable 
41  L,R,A.(N.«.) 


with  a  fine,  did  not  purport  to  subject  an 
owner  to  civil  liability  for  injuries  caused 
while  doing  the  prohibited  act,  and  it  was 
also  hel4  that  tnere  was  nothing  in  such 
act  indicating  that  it  was  intended  to  af- 
ford greater  protection  to  the  public. 

And  it  was  therefore  held  reversible  error 
to  instruct  the  jury  that  the  fa(it  that  the 
defendant  in  a  personal  injury  case  had  not 
obtained  a  license  for  his  automobile,  as 
required  by  the  act  referred  to,  was  proof 
that  he  was  running  it  contrary  to  the  law 
of  the  state,  and  that  this  was  an  element 
which  might  be  considered  as  prima  facie 
proof  of  negligence  against  the  defendant. 
Ibid.  J.  T.  W. 
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vehicle  required  to  be  registered  witliout 
complying  with  the  statute,  and  making  a 
violation  of  the  statute  a  criminal  offense. 
The  court  sustained  demurrers  to  the  two 
special  pleas,  and  assignments  of  error  are 
predicated  thereon  and  argued  here,  upon 
the  theory  that  the  pleas  were  not  subject 
to  the  demurrers  because,  under  the  statute 
referred  to,  an  Unregistered  automobile  is 
a  trespasser  upon  the  public  roads  of  Flor- 
ida, and  if  it  is  damaged  by  collision  or 
otherwise  the  owner  cannot  recover  dam- 
ages therefor,  unless  the  injury  is  caused 
by  wilful  or  gross  negligence. 

While  the  operation  of  an  unregistered 
motor  vehicle  upon  the  public  highways  of 
the  state  is  made  unlawful,  the  statute  does 
not  provide  that  a  failure  to  comply  with 
its  provisions  will  deprive  the  owner  of  a 
motor  vehicle  of  a  right  to  recover  dam- 
ages for  an  injury  to  an  unlicensed  chi- 
cle caused  by  the  negligence  of  another,  and 
it  does  not  modify  the  statutory  provisions 
relative  to  the  liability  of  railroad  compa- 
nies for  negligent  injuries  to  others.  The  li- 
cense feature  of  the  statute  is  a  revenue 
measure,  and  there  is  no  provision  for  ex- 
amining the  operators  of  motor  vehicles  to 
test  their  efficiency. 

In  doing  an  unlay^ful  act  a  person  is  not 
denied  the  rights  and  protection  accorded 
by  the  law.  If  a  person's  unlawful  act  con- 
tributes proximately  to  his  own  injury,  he 
may  not  recover  damages  of  another  for  a 
negligent  participation  in  that  injury;  but 
if  an  unlawful  'act  of  an  injured  party 
has  no  causal  relation  to  his  injury,  that 
proximately  results  from  another's  mere 
negWgeiice,  a  recovery  may  be  had  under 
the  principles  of  the  common  law,  if  the 
plaintiff  is  not  guilty  of  contributory  neg- 
ligence. The  statutes  do  not  provide  ex- 
pressly or  by  implication  that  no  recovery 
shall  be  had  for  a  negligent  injury  to  an 
unlicensed  motor  vehicle  being  operated  on 
the  public  highways  of  the  state.  Therefore 
the  demurrers  to  the  pleas  were  properly 
sustained.  See  Hemming  v.  New  Haven,  82 
Conn.  661,  25  L.R.A.(N.S.)  734,  74  Atl. 
892,  18  Ann.  Cas.  240. 

The  following  statutes  regulate  the  lia- 
bility of  a  railroad  company  in  cases'  of 
this  kind: 

"A  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  stock,  or  other 
property,  by  the  running  of  the  locomotives 
or  cars  or  other  machinery  of  such  com- 
pany, or  for  damage  done  by  any  person  in 
the  employ  and  service  of  such  company, 
unless  the  company  shall  make  it  appear 
that  their  agents  have  exercised  all  ordi- 
narv  and  reasonable  care  and  diligence,  the 
41  Lr.A.(N.S.) 


presumption  in  all  cases  being  against  the 
company. 

"No  person  shall  recover  damages  from 
a  railroad  company  for  injury  to  himself  or 
his  property,  where  the  same  is  done  by  his 
consent,  or  is  caused  by  his  own  negligence. 
If  the  complainant  and  the  agents  of  the 
company  are  both  at  fault,  the  former  may 
recover,  but  the  damages  shall  be  dimin- 
ished or  increased  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable 
to  him."     Gen.  Stat.   1906,  §§   3148,  3149. 

The  statutes  of  this  state  do  not  pre- 
scribe the  signals  to  be  given  by  those  who 
operate  a  railroad  train  as  it  approaches  a 
road  crossing,  or  the  duty  of  drivers  of  au- 
tomobiles or  other  vehicles  upon  the  public 
roads  at  railroad  crossings.  But  the  prin- 
ciples of  the  common  law  require  the  opera- 
tors of  railroad  trains  and  road  vehicles  to 
exercise  such  care,  prudence,  and  caution  as 
the  circumstances  of  a  crossing  reasonably 
demand  of  each  of  them.  It  does  not  ap- 
pear that  the  circumstances  of  this  case  re^ 
quired  the  train  to  lessen  its  speed;  but 
the  duty  to  inattentive  travelers  on  the 
road  which  crosses  the  track  reasonably  re- 
quired some  signal  of  the  approach  of  the 
train,  such  as  the  blowing  of  the  whistle  or 
the  ringing  of  the  bell,  or  other  effective 
means  of  giving  due  warning.  The  drivers 
of  vehicles  on  public  highways  are  required 
by  law  to  exercise  due  care,  and  should  have 
the  vehicles  in  control  on  approaching  a 
railroad  grade  crossing,  and  use  reasonable 
ordinary  care  to  discover  approaching 
trains.  A  failure  of  either  party  in  the  ex- 
ercise of  due  care,  under  the  circumstances 
as  they  may  appear,  is  negligence,  and  the 
consequences  of  negligence  are  governed  by 
applicable  provisions  and  principles  of  law. 

It  appears  that  the  owner  of  the  auto- 
mobile knew  of  the  crossing,  and  was  oper- 
ating the  automobile  at  a  speed  of  about 
20  miles  an  hour  upon  a  country  road  as  it 
approached  a  railroad  crossing  at  a  point 
where  the  statutory  signs,  were  up  and 
where  the  train  could  easily  have  been  seen 
several  hundred  yards  before  it  reached  the 
crossing.  The  attention  of  the  driver  of  the 
automobile  was  engaged  in  passing  some 
teams  on  the  road  just  before  the  railroad 
crossing  was  reached,  and  he  did  not  see 
the  train  till  within  perhaps  30  feet  of  the 
track;  but  he  was  going  at  a  speed  of  20 
miles  an  hour,  and  in  endeavoring  to  avoid 
a  collision  he  turned  his  automobile  from 
the  road.  Before  it  stopped  the  automobile 
was  upon  the  railroad  track  some  20  feet 
to  the  side  of  the  road,  when  it  was  struck 
by  the  engine. 

In  rendering  a  verdict  for  the  plaintiff, 
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the  jury  must  have  found  from  the  evidence 
that  no  signals  were  given  by  the  defend- 
ant's employees  of  the  approach  of  the 
train.  But  it  was  the  duty  of  the  driver 
of  the  automobile  to  have  his  car  under  con- 
trol as  it  approached  the  railroad  crossing, 
and  to  make  such  observations  for  the  ap- 
proach of  a  train  as  the  circumstance 
required.  He  knew  of  the  railroad  track  in- 
dependent of  the  posted  signs  at  the  erod- 
ing, and  could  have  seen  the  train  coming 
if  he  had  looked  in  that  direction.  His 
attention  having  been  engaged  in  success- 
fully passing  the  teams  in  the  road,  he 
manifestly  was  going  at  an  excessive  speed 
for  his  safety,  and  did  not  have  his  car 
under  control  in  approaching  the  railroad 
crossing,  and  did  not  make  such  observa- 
tions for  a  passing  train  as  he  reasonably 
should  have  done.  Conceding  the  negligence 
of  the  defendant  in  not  blowing  the  whistle 
or  ringing  the  bell  of  the  engine  as  a  warn- 
ing to  inattentive  persons  traveling  the  road 
crossing  the  railroad  track,  the  speed  of  the 
automobile  under  the  circumstances,  the 
failure  of  the  plaintiff  to  have  the  automo- 
bile under  full  control  in  approaching  the 
crossing,  of  which  he  knew,  and  his  failure 
to  look  for  a  train  that  he  could  easily  have 
seen,  are  clearly  established  by  the  testi- 
mony. The  defendant  was  entitled  to  the 
benefit  of  this  testimony  admitted  without 
objection,  though  there  was  no  plea  of  con- 
tributory negligence,  and  it  is  manifest  that 
the  damages  were  not  diminished  by  the  jury 
in  proportion  to  the  amount  of  default  at- 
tributable to  the  plaintiff  as  required  by 
the  statute.  For  this  reason  the  judgment 
is  reversed. 

Taylor,    Shackleford,    and    Cockrell, 

JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  June  4,  1912  .- 

Even  if  the  plaintiff  was  a  trespasser 
upon  the  public  highway  in  operating  there- 
on an  unlicensed  motor  vehicle,  the  statute 
quoted  in  the  opinion  makes  the  defendant 
railroad  company  "liable  for  any  damage 
done  to  .  .  .  property  by  the  running 
of  the  locomotives  or  cars  or  other  machin- 
ery of  such  company,  .  .  .  unless  the 
company  shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence,  the  presump- 
tion in  all  cases  being  against  the  com- 
pany." See  Butler  v.  Southern  R.  Co.  63  I 
Fla.  — ,  58  So.  226. 
41  L.R.A.(N.S.) 
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GIOTTO  HOLLINGSHEAD  et  aL 

V. 

ISAIAH  8.  MORRIS,  Plff.  in  Err. 

(—  Mich.  — ,  137  N.  W.  627.) 

Vendor  and  purchaser  —  offer  of  sale 
—  nndellvered  acceptance  —  with- 
drawal. 

An  undelivered  written  acceptance  of  an 
offer  to  sell  land,  upon  which  no  payment 
has  been  made,  does  not  bind  the  purchaser, 
and  therefore,  since  there  is  no  mutuality 
of  obligation,  the  offer  may  be  withdrawn. 

(October  1,  1912.) 

r?  RROR  to  the  Circuit  Court  for  Wayne 
\d  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
damages  for  the  alleged  refusal  of  defend- 
ant to  carry  out  the  terms  of  an  offer  made 
to  plaintiffs'  assignor  for  the  sale  of  certain 
property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Klbrld^^e  F.  Bacon,  for  plaintiff  in 
error : 

Ihe  offer  of  defendant  to  sell  the  Abbey 
Apartments  to  Doying  at  any  time  within 
thirty  days  was  given  without  considera- 
tion, and  defendant  had  the  right  to  with- 
draw the  offer  at  any  time  before  accept- 
ance by  Doying. 

9  Cyc.  286;  29  Am.  k  Eng.  Enc.  Law,  694; 
Benjamin,  Sales,  §  60,  p.  44 ;  Ward  v.  Davis, 
164  Mich.  413,  117  N.  W.  897;  Sawyer  v. 
Brossart,  67  Iowa,  678,  66  Am.  Rep.  371, 
26  N.  W.  876. 

The  sale  of  the  property  to  Shapero,  and 
the  notice  thereof  received  by  Hollingshead, 
before  the  tender  of  the  written  acceptance 
to  defendant,  amounted  in  law  to  a  revo- 
cation of  the  offer,  as  a  verbal  notice  of 
the  acceptance  of  the  offer  would  not  bind 
Doying,  and  would  be  void  for  want  of 
mutuality. 

9  Cyc.  302;  Wilkinson  v.  Heavenrich,  68 

Note.  —  There  appears  to  be  some  uncer- 
tainty as  to  the  exact  ground  of  the  deci- 
sion in  the  above  case.  As  shown  in  the 
note  to  Murray  v.  Crawford,  28  L.R.A. 
(N.S.)  680,  the  great  weight  of  authority 
holds  that  under  provisions  of  the  statute 
of  frauds  requiring  a  contract  for  the  sale 
of  real  property  or  chattels  to  be  signed  by 
the  "party  to  be  charged,"  or  by  the  "par- 
ties to  be  charged/'  one  who  does  not  sign 
the  contract  may  nevertheless  enforce  the 
same  against  the  party  who  did  sign;  and 
this  is  almost  universally  held,  even  in 
jurisdictions  which  adhere  to  the  majority 
view  that  the  phrases  quoted  refer  to  the 
party  against  whom  the  contract  is  sought 
to  be  enforced  in  the  particular  case,  re- 
gardless of  whether  he  is  the  vendor  or 
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lifieh.  574,  55  Am.  Rep.  708,  26  N.  W.  139; 
Dickinson  ▼.  Wright,  56  Mich.  42,  22  N. 
W.  312;  Jackson  v.  Sessions,  100  Mich. 
216,  67  N.  W.  315;  MuU  v.  Smith,  132 
Mich.  618,  94  N.  W.  183;  Maclay  v.  Harvey, 
90  ni.  525,  32  Am.  Rep.  35;  Trounstine  y. 
Sellers,  35  Kan.  447,  11  Pac  441;  King  v. 
Woodbridge,  34  Vt.  565;  Parsons,  Contr. 
448;  Liddle  v.  Needham,  39  Mich.  147,  33 
Am.  Rep.  359;  Co-Operative  Teleph.  Co.  v. 
KatuB,  140  Mich.  367,  112  Am.  St.  Rep.  414, 
103  N.  W.  814;  Mcllroy  v.  Richards,  148 
Mich.  694,  112  N.  W.  489;  Adams  y.  Har- 
rington Hotel  Co.  154  Mich.  198,  19  LJLA. 
(N.S.)  919,  117  N.  W.  551. 

As  no  tender  or  payment  of  the  cash 
mentioned  in  the  offer  was  made  to  de- 
fendant, there  was  no  acceptance  which 
would  render  him  liable  in  this  action. 

29  Am.  &  Eng.  Enc.  Law,  299;  Eggleston 
V.  Wagner,  46  Mich.  610,  10  N.  W.  37;  Sands 
A  M.  Lumber  Co.  v.  Crosby,  74  Mich.  313, 
41  N.  W.  899;  Wardell  v.  Williams,  62 
Mich.  60,  4  Am.  St.  Rep.  814,  28  N.  W. 
796;  Dunn  ▼.  Dunn,  132  Mich.  461,  93  N.  W. 
1072;  Maynard  v.  Tabor,  53  Me.  511;  Foss 
Inyest.  Co.  v.  Ater,  49  Wash.  446,  95  Pac. 
1017;  Robinson  v.  Weller,  81  Ga.  704,  8  S. 
E.  447;  Jarman  v.  Westbrook,  134  Ga. 
19,  67  S.  E.  403;  Arnett  v.  Tullei^,  134  Ga. 
009,  68  S.  E.  330;  Frank  r.  Stratford-Hand- 


cock,  13  Wyo.  37,  67  L.R.A.  571,  110  Am. 
St.  Rep.  963,  77  Pac.  134. 

Mr.  George  M.  Sayles,  with  Mr.  Harry 
M.  Lian,  for  defendants  in  error : 

The  payment  of  the  $8,000  cash  was  not 
a  necessary  part  of  the  acceptance. 

De  Jonge  v.  Hunt,  103  Mich.  94,  61  N.  W. 
341;  Wilcox  v.  Cline,  70  Mich.  517,  38  N. 
W.  555;  Weaver  v.  Burr,  31  W.  Va.  736,  3 
L.R.A.  94,  8  S.  E.  743;  Phelps  v.  Davenport, 
151  N.  C.  22,  65  S.  E.  459;  Hughes  v.  Knott, 
138  N.  C.  105,  50  S.  E.  586,  3  Ann.  Cas. 
903;  Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220;  Fitzhugh  v.  Jones,  6  Munf.  83. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

From  a  judgment  in  favor  of  the  plain- 
tiffs the  defendant  has  brought  the  case 
here  by  writ  of  error. 

With  one  exception  there  is  no  substan- 
tial disagreement  as  to  the  material  facts 
of  the  case.  That  exception  will  be  men- 
tioned later.  The  defendant  was  the  owner 
of  the  Abbey  Apartments.  He  listed  them 
with  one  Keyes  for  sale.  He  did  not  give 
Mr.  Keyes  any  written  authority  to  sell 
them.  Prior  to  June  6,  1911,  the  plain- 
tiff Hollingshead  had  been  interested  with 
one  C.  F.  Doying,  of  Toledo,  in  real  estate 
transactions.       Mr.    Hollingshead,    without 


vendee,  notwithstanding  the  objection  of 
lack  of  mutuality  arising  from  the  fact 
tbat^  in  this  view,  the  contri^ct  could  not 
have  been  enforced  by  the  party  who  did 
sign  against  the  party  who  did  not.  As 
shown  at  page  687  of  that  note,  however, 
the  Michigan  courts  have  adopted  a  con- 
trary position  with  reference  to  the  pro- 
vision of  the  statute  of  frauds  that  a  con- 
tract not  to  be  performed  'within  one  year 
shall  be  void  unless  in  writing,  signed  by 
the  "party  to  be  charged."  But  even  conced- 
ing tnat  that  position  is  to  be  adhered  to, 
— notwithstanding  the  overwhelming  weight 
of  authority  to  the  contrary, — ^when  the 
statute  employs  the  phrase  "party  to  be 
charged"  or  "parties  to  be  cnarged,"  the 
very  premise  of  the  argument  based  on  lack 
of  mutuality  seems  to  be  lacking,  where, 
as  in  case  of  the  Michigan  statute  in  re- 
lation to  contracts  for  the  sale  of  real 
property,  the  requirement  is — not  that  the 
contract  be  signed  by  the  "party  to  be 
charged,"  but  that  it  be  signed  by  the 
party  by  whom  the  sale  is  to  be  made, 
since,  under  a  statute  in  that  form,  there 
seems  to  be  no  reason  why  the  vendor,  if 
he  has  signed  the  contract,  should  not  be 
able  to  enforce  it  against  the  vendee,  al- 
though the  latter  did  not  sign,  and  there  is 
therefore  no  basis  for  the  objection  of  lack 
of  mutuality  which  induced  the  court  in 
Wilkinson  v.  Heavenrich,  58  Mich.  574,  55 
Am.  Rep.  708,  26  N.  W.  139  (cited  in  the 
above  opinion),  to  adopt  the  position  that 
under  a  statute  requiring  the  contract  to 
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be  signed  by  the  "party  to  be  charged," 
neither  party  can  enforce  the  contract  un- 
less both  have  signed  it. 

As  illustrated  at  page  687  of  the  earlier 
note,  even  in  jurisdictions  holding  that 
the  party  who  did  not  sign  the  contract 
may  enforce  it  against  the  party  who  did 
sign,  it  is,  of  course,  necessary  that  the 
party  seeking  to  enforee  the  contract  shall 
have  actually  accepted  the  contract  in  some 
form,  though  not  necessarily  in  writing; 
and  as  there  shown,  in  one  instance  at  least 
(Lanz  V.  McLaughlin,  14  Minn.  72,  Gil. 
55),  a  distinction  seems  to  be  made  be- 
tween a  case  where  the  paper  signed  by  one 
party  and  orally  accepted  by  the  other 
purported  to  be  merely  an  offer  or  proposal 
of  a  contract,  and  one  where  it  purported 
on  its  face  to  be  a  bnding  agreement, 
though  not  originally  signed  by  Sie  party 
seeking  to  enforce  it.  The  point  of  dis- 
tinction seems  to  be  that  if  the  writing 
signed  by  the  defendant  was  a  mere  pro- 
posal of  a  contract,  the  acceptance  there- 
of by  the  plaintiff  must  have  oeen  in  writ- 
ing, not  oecause  it  is  essential  to  the 
plaintiff's  right  to  enforce  the  contract 
that  he  shall  have  sigpied  it,  but  because 
the  requirement  of  the  statute  that  the 
"contract"  be  in  writing  is  not  complied 
with  unless  the  acceptance  relied  upon  to 
transmute  the  proposal  into  a  contract 
is  also  in  writing.  It  will  be  observed  that 
this  distinction,  if  sound,  would  be  appli- 
cable to  the  facts  in  Hollingshead  v.  Mob- 
bis.  G.  H.  P, 
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the  knowledge  of  Mr.  Doying,  dictated  to 
a  Btenographer  in  Mr.  Keyes's  office  a  paper 
reading  as  follows: 

203  Whitney  Office  Building. 
Telephone  Main  1051. 

Detroit;  Mich.  June  6,  1011. 
C.  F.  Doying,  Toledo,  Ohio. 
My  Dear  Sir: — 

At  the  request  of  Mr.  Hollingshead 
through  Mr.  Keyes,  I  will  make  the  follow- 
ing offer:  I  will  sell  you  the  Abbey  Apart- 
ments for  $20,000,  to  be  $8,000  cash  and 
subject  to  a  mortgage  of  $12,000.  You  to 
assume  the  July  tax.  This  offer  to  hold 
good  if  accepted  on  or  before  thirty  days 
from  date. 

Very  truly. 

Mr.  Hollingshead  took  this  paper  to  the 
office  of  Mr.  Morris,  where  he  signed  it,  'T.. 
S.  Morris."  No  money  was  paid  at  this 
time  or  has  since  been  paid.  It  was  then 
delivered  to  Mr.  Hollingshead.  Mr.  Hol- 
lingshead then  mailed  the  paper  to  Mr. 
Doying,  who  indorsed  on  the  bottom  of  it 
the  following:  ''I  hereby  accept  the  above 
offer,  C.  F.  Doying."  After  doing  this, 
he  mailed  it  to  Mr.  Hollingshead  with  a  let- 
ter reading  as  follows: 

Toledo,  Ohio.,  June  12,  '11. 
Mr.  0.  Hollingshead,  Detroit,  Mich. 

Dear  Sir: — 

Yours  of  the  7th  containing  Dr.  Morris's 
offer  to  sell  the  Abbey  Apartments  subject 
to  $12,000  mortgage  and  $8,000  cash  re- 
ceived This  is  satisfactory  to  me,  and  I 
expect  to  be  able  to  close  the  deal  with 
the  doctor  long  before  the  thirty  days  ex- 
pire, which  he  has  given  me  to  raise  the 
money  in.  As  soon  as  I  am  reculy  to  close 
the  deal  will  let  you  know. 

Thanking  you  for  your  trouble  in  the 
matter  so  far,  I  am, 

Yours  truly, 
C.  F.  Doying. 

When  these  papers  were  received  by  Mr. 
Hollingshead,  June  13,  1911,  he  at  once 
took  them  to  the  office  of  Mr.  Keyes  and 
showed  them  to  him.  After  reading  them, 
Mr.  Keyes  returned  them  to  Mr.  Hollings- 
head. Mr.  Keyes,  in  the  presence  of  Mr. 
Hollingshead,  ci^lled  the  defendant  by  tele- 
phone, and  told  him  that  Mr.  Hollingshead 
had  an  acceptance  of  the  offer.  The  reply 
of  the  defendant  was  that  he  had  already 
sold  the  property,  and  this  statement  was 
communicated  to  Mr.  Hollingshead.  Mr. 
Keyes  then  made  over  the  telephone  an 
appointment  for  Mr.  Hollingshead  to  go 
to  the  office  of  Mr.  Morris.  He  at  once 
went  there,  and  told  Mr.  Morris  his  offer 
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had  been  accepted,  and  showed  Mr.  Morris 
the  letter  of  Mr.  Doying  to  Mr.  Hollings- 
head of  date  June  12,  1011.  Mr.  Morris 
read  the  letter,  and  told  Mr.  Hollingshead 
he  had  sold  the  property,  and  the  deal  was 
off.  Mr.  Hollingshead  did  not  show  Mr. 
Morris  the  paper  of  June  6,  1911,  which 
Mr.  Morris  had  signed,  nor  did  he  show 
him  the  writing  on  the  bottom  thereof 
signed  by  Mr.  Doying.  His  version  of  why 
he  did  not  do  so  is  as  follows:  'T  did  not 
show  him  anything  else  besides  this  letter 
that  day.  I  had  the  option  with  me  in  my 
pocket.  As  I  came  out  of  Mr.  Keyes's 
office,  I  walked  down.  It  was  but  two 
flights.  Instead  of  taking  the  elevator,  I 
walked,  and  when  I  got  to  the  central 
landing,  I  took  out  this  letter,  and  took  the 
option  from  it,  and  put  it  in  another  en- 
velop. I  have  not  that  envelop  now.  I  put 
it  in  the  other  envelop  to  keep  it  clean,  and 
put  it  in  my  pocket.  I  did  not  show  that 
option  to  the  doctor  that  day,  and  I  did  not 
tell  him  that  I  had  it.  Q.  Why  not?  As 
I  said  a  few  minutes  aga,  when  I  told  Mr. 
Keyes  and  showed  him  the  option  and  the 
letter,  and  told  him  that  it  was  accepted,  he 
called  up  the  doctor,  and  the  doctor  said 
he  had  sold  the  property,  and  he  would  not 
carry  out  that  deal.  I  knew  the  doctor  had 
not  signed,  at  the  time,  the  other  copy  of 
the  option.  I  know  he  did  not  at  the 
time  when  he  signed  the  one,  because  he 
only  signed  the  one  and  kept  the  other 
without  signing  it.  I  did  not  know  but 
what  he  signed  it  in  the  meantime,  but  I 
knew  he  had  signed  the  one  I  had,  and  I 
knew,  also,  Mr.  Doying  had  signed  it,  and 
there  was  no  one  there  present  but  myself 
and  the  doctor.  He  then  refused  before  I 
went  there  to  carry  out  the  deal,  and  I 
thought  if  I  handed  him  that,  then,  and  he 
took  it  and  tore  it  up  and  put  it  in  his 
pocket,  it  would  be  between  him  and  me. 
He  might  say  he  never  had  it,  and  I,  that 
he  had  it,  and  that  would  be  all  there  was 
to  it.  I  thought  I  would  keep  it  in  my 
possession  until  I  had  some  proof  that  I 
delivered  it  to  him.  There  was  nothing 
said  about  the  option  at  all,  not  a  word. 
All  I  said  was  that  I  had  a  letter  from 
Mr.  Doying  that  the  deal  was  satisfactory, 
and  that  he  expected  to  close  it  up  long 
before  the  thirty  days."  No  delivery  of 
this  acceptance  was  made  to  Mr.  Morris, 
and  no  tender  thereof  before  this  suit  was 
brought. 

It  is  the  claim  of  Mr.  Hollingshead  that 
he  had  arranged  with  Mr.  Quinn  to  furnish 
the  $8,000.  After  leaving  the  office  of  Mr. 
Morris  on  June  13th,  Mr.  Hollingshead 
went  to  the  office  of  Mr.  Quinn.  The  testi- 
mony is  that,  '^on  June  14,  1911,  as  testi- 
fied to  by  Hollingshead  and  Qiiinn,  or  on 
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June  21,  1911,  as  testified  to  by  defendant, 
Hollingshead  and  Quinn  went  to  the  office 
of  defendant,  and  Hollingshead  said:  'Dr. 
.Morris,  this  is  Mr.  Quinn,  the  gentleman 
who  is  going  to  furnish  the  $8,000  for  Mr. 
Doying  to  carry  out  the  purchase  of  your 
apartments,  to  carry  out  this  option  that 
you  have  given  him  for  these  apartments.' 
And  at  the  same  time  Mr.  Hollingshead 
handed  to  the  defendant  the  offer  with  the 
acceptance  of  Mr.  Doying  indorsed  thereon. 
Defendant  read  it  over  and  handed  it  back 
to  Mr.  Hollingshead,  and  said  1  do  not 
want  this.  The  deal  is  off/  He  sat  down 
at  his  desk  and  turned  to  his  papers,  and 
Mr.  Hollingshead  and  Mr.  Quinn  left  the 
office.  No  money  was  offered  or  tendered 
to  the  defendant  by  Mr.  Hollingshead  or 
Mr.  Quinn  at  this  time,  and  no  money  was 
at  any  time  offered  or  tendered  to  defend- 
ant on  this  offer  by  or  on  behalf  of  Mr.  Doy- 
ing or  the  plaintiffs.  This  was  the  last  time 
that  Mr.  Hollingshead  or  Mr.  Quinn  saw 
defendant  in  regard  to  this  deal."  On  June 
15,  1911,  the  defendant  wrote  a  letter  to 
Mr.  Doying  that  the  deal  was  off.  On  June 
24th  Mr.  Doying  employed  Mr.  Fick,  an  at- 
torney in  Detroit,  to  look  after  his  inter- 
ests. On  the  6th  of  September,  1911,  he  as- 
signed his  interest  in  the  contract  to  the 
plaintiffs.  No  money  was  paid  to  him  foi 
the  assignment,  and  he  has  never  paid  any 
money  upon  the  transaction.  This  suit  was 
commenced  September  15,  1911.  The  de- 
fendant made  a  contract  to  sell  the  Abbey 
Apartments  to  one  Shapero  June  8,  1911, 
and  received  a  payment  thereon. 

It  is  the  defendant's  claim  that  on  June 
9,  1911,  he  informed  Mr.  Keyes  that  he  had 
sold  the  property,  and  that  Mr.  Keyes  at 
once  informed  Mr.  Hollingshead.  Mr.  Keyes 
did  not  remember  such  a  conversation,  and 
Mr.  Hollingshead  denied  that  such  a  conver- 
sation occurred.  A  special  question  was 
submitted  to  the  jury.  The  following  is 
part  of  their  verdict:  "And  to  special  ques- 
tion, 1>id  Mr.  Keyes,  in  his  office,  on  June 
9,  1911,  say  to  Mr.  Hollingshead  that  the 
property  had  been  sold  by  Dr.  Morris  to 
some  other  than  Mr.  Doying?*  the  jury 
answer,  *No.*"  At  the  close  of  the  testi- 
mony the  defendant  asked  for  a  directed  ver- 
dict.    This  was  refused. 

It  is  the  claim  of  the  plaintiff  that  when 
Mr.  Doying  made  the  writing  on  the  bottom 
of  the  paper  of  June  6,  1911,  and  Mr.  Hol- 
lingshead showed  them  to  Mr.  Keyes,  that 
this  constituted  an  acceptance  that  bound 
the  parties.  The  appellant's  claim  is  stated 
in  part  by  his  counsel  as  follows:  "The 
court  erred:  (1)  In. refusing  the  request  of 
the  defendant  to  direct  a  verdict  for  de- 
fendant, for  the  reason  'that  the  option  was 
recalled  or  retracted  before  there  was  any 
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attempt  to  accept  it  as  a  matter  of  law 
under  the  testimony.'  (2)  In  refusing  the 
request  of  the  defendant  to  direct  a  verdict 
for  defendant,  for  the  reason  'that  the  sale 
of  the  property  by  defendant  was  a  retrac- 
tion of  the  option,  as  a  matter  of  law,  as 
soon  as  it  was  communicated  to  the  other 
party.'  (3)  In  refusing  the  request  of  the 
defendant  to  direct  a  verdict  for  defendant, 
for  the  reason  'that  there  was  no  acceptance 
of  the  offer,  whether  it  was  recalled  or  not.' 
(4)  In  refusing  the  request  of  the  defendant 
to  direct  a  verdict  for  defendant,  for  the 
reason  'that  the  option  could  not  be  accepted 
except  by  the  actual  payment  or  tender  of 
the  $8,000.'  (6)  In  ruling  that  'there  could 
be  no  due  acceptance  of  the  instrument  until 
Mr.  Hollingshead  made  adequate  communi- 
cation of  Mr.  Doying's  acceptance  to  the 
defendant.'  What,  in  law,  amounts  to  such 
adequate  communication?  It  is  urged,  in 
behalf  of  the  defendant,  that  nothing  short 
of  legal  delivery  of  the  instrument  to  the 
defendant  would  satisfy  the  exactions  of 
the  law.  It  is  claimed  by  the  plaintiff,  on 
the  contrary,  that  retention  of  the  instru- 
ment by  Mr.  Hollingshead  would  not  oper- 
ate as  a  failure  to  make  acceptance.  If 
such  sufficient  oral  notification  was  given 
Mr.  Morris  before  any  retraction  of  the 
offer  by  Mr.  Morris,  in  my  view  the  latter  is 
.the  correct  contention." 

We  quote  the  following  from  the  brief  of 
counsel  for  the  plaintiff:  "We  agree  with 
the  appellant  that,  the  offer  being  given 
without  consideration,  the  same  was  sub- 
ject to  revocation  at  any  time  before  ac- 
ceptance, as  was  said  in  Cooper  v.  Lans- 
ing Wheel  Co.  94  Mich.  272,  at  page  275, 
34  Am.  St.  Rep.  341,  64  N.  W.  39:  'It  is 
now  generally  held  that,  if  a  proposition  be 
made  to  be  accepted  within  a  given  time, 
it  constitutes  a  continuing  offer,  which,  how- 
ever, may  be  retracted  at  any  time,  but  if 
at  any  time  before  it  is  retracted  it  is  ac- 
cepted, such  offer  and  acceptance  constitute 
a  valid  contract,'  citing  Boston  &  M.  R.  Co. 
V.  Bartlett,  3  Cush.  224,  where  it  was  held 
that  a  proposition  in  writing  to  sell  land  at 
a  certain  price  if  taken  within  thirty  days 
is  a  continuing  offer,  which  may  be  re- 
tracted at  any  time;  .  .  .  such  offer 
and  acceptance  constitute  a  valid  contract, 
citing  Wilcox  v.  Cline,  70  Mich.  617,  38  N. 
W.  665.  'Like  all  other  offers  or  proposals 
upon  the  part  of  one  party  in  the  course  of 
negotiations  with  another,  the  written  op- 
tion in  this  case  was  not  binding  upon  de- 
fendant until  accepted,  and  he  was  at  lib- 
erty to  withdraw  it  at  any  time  before  ac* 
ceptance,  but,  when  accepted  before  such 
withdrawal,  the  contract  was  then  com- 
pleted and  mutual.'  And  that,  in  order  for 
Doying  to  turn  said  offer  into  a  valid  con- 
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tract,  he  was  required  to  do  two  things:  (1) 
Unconditionally  accept  said  offer.  (2)  Com- 
municate notice  of  such  acceptance  to  Mor- 
ris or  his  duly  authorized  agent  before  Doy- 
iiig  had  notice  of  revocation."  It  is  the 
claim  of  this  counsel  that  both  of  these 
things  occurred. 

There  are  four  important  facts  that  stand 
out  unquestioned  in  this  case:  First,  that 
the  defendant  had  sold  the  property  to  Mr. 
Shapero  before  Mr.  Doying  ever  received 
any  communication  from  defendant;  second, 
that  no  written  acceptance  was  shown  to 
the  defendant  before  he  notified  both  Mr. 
Keyes  and  Mr.  HoUingshead  that  he  had 
sold  the  property;  third,  that  no  written  ac- 
ceptance was  delivered  to  him  or  tendered 
to  him  before  he  revoked  his  offer  to  sell; 
fourth,  no  money  was  tendered  to  him  to 
apply  on  the  contract  before  he  revoked  his 
offer  to  sell.  We  cannot  state  the  conten- 
tion of  counsel  for  appellee  better  than  to 
quote  from  the  brief:  "The  trouble  with 
this  question  of  the  statute  of  frauds  is 
this:  'Defendant's  counsel  has  not  cited 
the  right  section.  He  cites  §  0509,  when, 
as  a  matter  of  fact,  §  0511  is  the  section 
applicable  to  the  facts  in-  the  case  at  bar, 
and  what  does  it  provide?  Section  9511: 
'Every  contract  .  .  .  for  the  sale  of  any 
lands,  or  any  interest  in  lands,  shall  be 
void,  unless  the  contract  or  some  note  or 
memorandum  thereof  be  in  writing,  and 
signed  by  the  party  by  whom  the  lease  or 
sale  is  to  be  made,  or  by  some  person  there- 
unto by  him  lawfully  authorized  in  writing.' 
We  admit  that  under  this  section  Keyes 
would  have  had  to  have  written  authority 
from  Morris  in  order  to  bind  him  to  a  con- 
tract of  sale  which  was  signed  by  Keyes  as 
agent  for  Morris,  but  that  is  not  our  case. 
As  we  said  before,  it  is  Morris's  own  sig- 
nature that  was  placed  on  the  contract,  and 
the  transaction  was  only  carried  on  through 
his  agent  Keyes.  .  .  .  'At  the  request  of 
Mr.  HoUingshead  through  Mr.  Keyes,  I  will 
make  you  the  following  offer.'  The  statute 
only  requires  a  note  or  memorandum  to  be 
in  writing  and  signed  by  the  party  by 
whom  the  sale  is  to  be  made,  and  not  the 
purchaser,  as  we  have  already  seen;  there- 
fore, if  the  purchaser  is  not  required  to 
sign  the  contract,  must  he  give  a  written 
notice  of  his  acceptance  of  the  contract? 
We  fail  to  appreciate  the  force  of  defend- 
ant's contention  that  the  telephone  com- 
munication from  Morris's  agent  Keyes  to 
Morris  on  June  13th,  1011,  of  Doying's  ac- 
ceptance of  the  offer,  should  be  in  writing 
in  view  of  our  statute  .  .  .  and  the  au- 
thorities generally  cited  above.  We  have 
found  a  respectable  authority  where  this 
identical  point  has  been  passed  upon." 
Counsel  cite  Alford  v.  Wilson,  95  Ky.  506, 
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26  €.  W.  530,  and  Smith's  Appeal,  60  Pa. 
474.  These  cases  sustain  the  contention 
of  counsel,  but  their  reasoning  does  not  ap- 
peal to  us. 

'  As  there  was  no  payment  made,  how 
could  the  vendor  hold  Mr.  Doying  liable 
until  a  written  acceptance  had  been  deliv- 
ered to  him?  Until  this  was  done,  where 
was  there  any  mutuality  of  contract?  Did 
the  mere  fact  of  indorsing  the  paper  of 
June  6th  by  Mr.  Doying  bind  him  ?  If,  after 
he  had  signed  the  paper,  he  had  locked  it 
in  his  desk,  would  he  then  have  been  liable? 
If  after  he  had  mailed  it  to  Mr.  HoUings- 
head, he  had  telegraphed  the  latter  not  to 
deliver  it,  and  Mr.  HoUingshead  had  fol- 
lowed his  instructions,  would  Mr.  Morris 
have  a  claim  which  he  could  enforce  against 
Mr.  Doying?  To  ask  these  questions  sug- 
gests an  answer.  In  Wilkinson  v.  Heaven- 
rich,  58  Mich.  574,  55  Am.  Rep.  708,  26  N. 
W.  139,  Justice  Champlin,  speaking  for  the 
court,  said:  **The  conflict  of  authority  upon 
questions  of  the  kind  raised  upon  this  recN 
ord  is  truly  bewildering,  and  the  cases  are 
incapable  of  being  reconciled  with  each  oth- 
er; a  large  and  respectable  class  holding 
that  a  contract  which  the  statute  of  frauds 
declares  shall  not  be  valid  unless  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  need  only  be  signed  by  the  party 
defendant  in  the  suit,  and  that  it  is  no 
objection  to  maintaining  such  suit  and  re- 
covering upon  such  contract  that  the  other 
party  did  not  also  sign,  and  was  not  bound 
by  its  terms.  2  Kent,  Com.  510;  2  Starkie, 
Ev.  614;  Smith's  Appeal,  60  Pa.  480;  Tripp 
V.  Bishop,  56  Pa.  428;  Perkins  v.  Hadsell, 
50  111.  217;  Old  Colony  R.  Corp.  v.  Evans, 
6  Gray,  31,  66  Am.  Dec.  304;  Williams  v. 
Robinson,  73  Me.  186,  40  Am.  Rep.  352. 
Another  and  equally  respectable  class  of 
jurists  hold  that,  unless  the  party  bringing 
the  action  is  bound  by  the  contract,  neither 
is  bound,  because  of  the  want  of  mutuality. 
Lees  V.  Whitcomb,  3  Car.  k  P.  280,  5  Bing. 
34,  2  Moore  &  P.  86,  6  L.  J.  C.  P.  213,  30 
Revised  Rep.  530;  Sykes  v.  Dixon,  0  Ad. 
&  El.  603,  1  Perry  &  D.  463,  1  W.  W.  &  H. 
120,  8  L.  J.  Q.  B.  N.  S.  102;  Krohn  v.  Bantz, 
68  Ind.  277;  Stiles  v.  McClellan,  6  Colo.  80. 
And  see  also  as  bearing  upon  the  question. 
Hall  V.  Soule,  11  Mich.  496;  Scott  v.  Bush, 
26  Mich.  418,  12  Am.  Rep.  811;  Liddle  v. 
Xeedham,  30  Mich.  147,  33  Am.  Rep.  350; 
McDonald  v.  Bewick,  51  Mich.  70,  16  N.  W. 
240.  The  cases  above  cited  are  not  intend^ 
ed  to  be  exhaustive  on  either  side  of  the 
proposition.  I  shall  not  attempt  a  recon- 
ciliation where  reconciliation  is  impossible; 
but  as  the  question  is  new  in  this  state, 
the  court  is  left  to  adopt  such  view  as 
appears  to  rest  upon  principle.  It  is  a  gen- 
eral principle  in  the  law  of  contracts,  but 
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not  without  exception,  that  an  agreement 
entered  into  between  parties  competent  to 
contract,  in  order  to  be  binding,  must  be 
mutual;  and  this  is  especially  so  when  the 
consideration  consists  of  mutiial  promises. 
In  such  cases,  if  it  appears  that  the  one 
party  never  was  bound  on  hiff  part  to  do 
the  act  which  forms  the  consideration  for 
the  promise  of  the  other,  the  agreement  is 
void  for  want  of  mutuality.  Hopkins  v. 
Logan,  6  Mees.  &  W.  241,  7  Dowl.  P.  C.  360, 
8  Ii.  J.  Exch.  N.  S.  218;  Dorsey  v.  Pack- 
wood,  12  How.  126,  13  L.  ed.  921;  Ewins  v. 
Gordon,  49  N.  H.  444;  Hoddesdon  Gas  & 
Coke  Co.  ▼.  Haselwood,  6  C.  B.  N.  S.  239, 
28  U  J.  C.  P.  N.  S.  268,  6  Jur.  N.  S.  1013,  7 
Week.  Rep.  415;   Souch  v.  Strawbridge,  2 

C.  B.  808,  15  L.  J.  C.  P.  N.  S.  170,  10  Jur. 
357;  Collis  v.  Bothamley,  7  Week.  Rep.  87; 
Sykes  v.  Dixon,  9  Ad.  &  El.  693,  1  Perry  & 

D.  463,  1  W.  W.  &  H.  120,  8  L.  J.  Q.  B.  N.  S. 
102;  Addison,  Constr.  §  18;  Parsons,  Contr. 
449;.  Utica  A  S.  R.  Co.  v.  Brinckerhoff,  21 
Wend.  139,  34  Am.  Dec.  220;  Lester  v. 
Jewett,  12  Barb.  602."  See  also  Jackson  v. 
Sessions,  109  Mich.  216,  67  N.  W.  315;  Mull 
▼.  Smith,  132  Mich.  618,  94  N.  W.  183.  In 
the  absence  of  any  payment  by  Mr.  Doying, 
or  the  delivery  of  any*  written  acceptance 
si^ed  by  him,  how  can  it  be  said  Mr.  Doy- 
ing is  bound  to  perform  upon  his  part  so 
as  to  make  the  contract  mutual  ?  We  think 
a  verdict  should  have  been  directed  in  favor 
of  the  defendant. 

The  judgment  is  reversed,  and  no  new 
trial  ordered. 
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B.  Z.  HUTCHINSON,  Plflf.  in  Err., 

V. 

ROBERT  KRUEGER  et  al. 
'(^AOkla.  — ,  124  Pac.  591.) 

Median Ics'  lien  —  pnblic  building. 

1.  In  the  absence  of  a  statute  in  express 
terms  authorizing  it,  there  can  be  no  me- 
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chanics'  lien  on  the  public  buildings  of  a 
state,  or  the  subdivision  thereof,  since  such 
lien  would  be  contrary  to  public  policy  and 
incapable  of  enforcement. 

Statute  —  adoption  —  former  constrnc- 
tion. 

2.  While  it  is  the  general  rule  that  the 
legislature  of  one  state,  in  adopting  a  stat- 
ute of  another  state,  is  presumed  to  have 
adopted  the  construction  placed  on  such 
statute  by  the  highest  court  of  such  other 
state  prior  to  its  adoption,  yet  this  rule 
has  its  exceptions, — first,  where  the  con- 
struction is  contrary  to  the  Constitution  or 
the  well-defined  legislative  policy  of  the 
adopting  state;  second,  where  the  adopted 
statute  exists  in  many  other  states,  and 
such  construction  is  contrary  to  the  de- 
cided weight  of  authority  in  such  other 
states  having  substantially  the  same  stat- 
ute. 

Bond  —  builders  —  scope  —  liens. 

3.  Where  the  condition  of  a  bond  is  "to 
pay  all  claims  for  labor  and  material  con- 
tracted in  the  erection  of  said  county  jail 
luilding,  to  each  and  all  persons  entitled 
thereto,  and  which  claims  might  be  the 
basis  of  liens  on  said  lots  and  buildings," 
etc.,  held,  that  the  obligation  of  the  bond 
extended  only  to  such  claims  as  "might  be- 
come liens,"  and  that  the  sureties  were  not 
liable  on  account  of  claims  that  are  not  and 
could  not  become  liens. 

(May  14,  1912.) 

ERROR  to  the  Superior  Court  for  Okla- 
homa County  to  review  a  judgment  in 
defendants'  favor  in  a  suit  on  a  building 
contractor's  bond.     Affirmed. 

The  facts  are  stated  in. the  opinion. 

Messrs.  Weaver  &  Scothorn  and  G.  N. 
Longfellow,  for  plaintiff  in  error: 

Any  person  who  furnishes  material  to  a 
subcontractor,  or  any  artisan  who  is  em- 
ployed by  such  subcontractor  to  perform 
labor,  or  employed  by  such  subcontractor 
to  furnish  both  material  and  labor,  or  any 
day  laborer  in  the  employ  of  such  subcon- 
tractor, is  given  the  benefit  of  the  statute 
and  has  the  right  to  file  a  lien. 

Snyder's  Comp.  Laws  (Okla.)  1909, 
§  6153,  p.  1309;  Vandenberg  v.  Walton 
Lumber  Co.  19  Okla.  169,  92  Pac.  149. 

Messrs.  Shartel,  Keaton,  &  Wells  and 
S.  A.  Horton,  for  defendants  in  error. 


Note.  —  Mechanics'    liens:    on    public 

property. 

The  earlier  cases  on  this  subject  will  be 
found  in  notes  in  35  L.R.A.  141,  and  20 
L.R.A.(N.S.)   261. 

As  pointed  out  in  the  previous  notes  and 
HxjTCHiwsoN  V.  Kbueqer,  by  the  great 
weight  of  authority  a  mechanics'  lien  stat- 
ute, in  the  absence  of  some  expression  mak- 
ing it  evident  that  the  legislature  intended 
it  so  to  apply,  will  not  be  construed  to  give 
a  lien  upon  public  buildings  or  other  public 
41  L.R.A.(N.S.) 


property  devoted  to  public  use.  Thus,  in 
the  following  oases  it  was  held  that,  under 
such  statutes,  a  mechanics'  lien  could  nei- 
ther be  acquired  nor  enforced  upon  or 
against  public  property:  Special  Tax 
School  Dist.  V.  Smith,  61  Fla.  782,  54  So. 
376  (school  building  and  lot)  ;  ^Etna  In- 
demnity Co.  V.  Comer,  136  Ga.  24,  70  S.  E. 
676  (scliool  building) ;  Ford  v.  State  Bd.  of 
Edu.  166  Mich.. 658,  132  N.  W.  467  (public 
building)  ;  Morganton  Hardware  Co.  v. 
Morganton  Graded  School,  160  N.  C.  680, 
134  Am.  St.  Rep.  953,  17  Ann.  Cas.  130,  64 
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Brewer,  C,  filed  the  following  opinion: 
Thia  is  a  suit  on  a  building  contractor's 
bond.  It  grew  out  of  the  building  of  the 
Oklahoma  county  jail.  The  bond  appears 
to  have  been  given  and  the  conditions 
stated  under  the  provisions  of  §  6163, 
Comp.  Laws  1909,  which  provides  that  the 
contractor  or  owner  may  execute  a  bond 
to  the  state  for  the  use  of  all  persons  in 
whose  favor  liens  may  accrue  for  furnish- 
ing labor  or  material.  This  section  of  the 
statute  manifestly  was  intended  to  apply 
to  other  than  public  buildings^  and  the 
bond  may  or  may  not  be  given,  as  the  con- 
tractor or  owner  elects.  If  given  in  com- 
pliance with  the  law,  it  discharges  the 
liens.  The  obligation  of  the  bond  in  this 
suit  is:  "Now,  if  the  said  Robert  Krueger 
shall  pay  all  claims  for  labor  and  ma- 
terial contracted  in  the  erection  of  said 
county  jail  building,  to  each  and  all  per- 
sons entitled  thereto,  and  which  claims 
might  be  the  basis  of  liens  on  said  lots  and 
building,  then  this  bond  to  be  void,  other- 
wise to  remain  in  full  force  and  effect  in 
law  for  the  use  and  benefit  of  any  person 
in  whose  favor  liens  might  accrue."  A 
demurrer  was  sustained  in  the  lower  court 
to  this  petition,  evidently  upon  the  ground 
that  the  petition  did  not  state  facts  suf- 
ficient to  show  a  liability  on  the  bond. 

It  is  clear  that,  if  the  claims  for  labor 
or  material  alleged  to  have  been  furnished 
could  not  be  the  basis  of  a  lien  against  the 
building,  then  there  was  no  obligation  up- 
on the  bondsmen  under  the  condition  named 
in  the  bond.  The  trial  court  evidently  was 
of  the  opinion  that  the  claim  in  suit  could 
not  be  the  basis  of  a  lien  against  the  coun- 
ty jail,  which  is,  of  course,  a  public  build- 


ing. Two  reasons  might  be  urged  in  sup- 
port of  this  contention:  First,  that  the 
petition  shows  that  plaintiff  is  neither  a 
contractor,  subcontractor,  or  a  laborer  or 
artisan  in  the  employ  of  the  contractor, 
the  class  specifically  protected  by  the  lan- 
guage of  the  statute,  but  that  his  petition 
discloses  that  he  is  a  subcontractor  of  a 
subcontractor,  and  therefore,  if  the  statute 
is  strictly  construed,  that  plaintiff  would 
not  come  within  the  terms  of  the  statute, 
and  could  therefore  assert  no  lien.  There 
is  authority  supporting  this  contention, 
but  there  is  authority  and  strong  reasons 
against  it,  and  it  is  unnecessary  to  deter- 
mine that  precise  point. 

There  is,  however,  another  contention 
why  the  claim  in  this  case  could  not  afford 
the  basis  of  a  lien;  i.  e.,  that  such  a  lien 
cannot  arise  against  a  public  building  whose 
use  is  strictly  a  public  use.  On  this  ques- 
tion the  general  rule  is  that  the  public 
property  of  a  state,  county,  or  munici- 
pality, acquired  and  used  by  and  for  the 
benefit  of  the  public,  is  not  subject  to 
seizure  or  sale,  and  that  a  mechanics'  lien 
does  not  lie,  and  cannot  be  enforced,  against 
property  which  is  not  subject  to  sale  on 
execution.  The  reasons  assigned '  for  this 
exemption  are  that  the  seizure  and  sale 
of  such  property  would  interrupt  and  sus- 
pend the  functions  of  government,  and 
would  therefore  be  against  public  policy, 
and  also  that  other .  provisions  of  law  and 
other  means  are  available  for  the  collec- 
tion and  payment  of  public  obligations. 

The  general  rule  that  a  lien  will  not  lie 
against  public  property  devoted  exclusively 
to  public  use  has  been  almost  universally 
adopted  in  the  various  states  of  the  Union, 


S.  E.  764  (school  building),  8.  c.  on  second 
appeal,  151  N.  C.  507,  66  S.  E.  683;  Henry 
Taylor  Lumber  Co.  v.  Carnegie  Institute, 
225  Pa,  486,  74  Atl.  357  (land  owned  by  a 
city).  There  are  dicta  to  the  same  effect  in 
Clarke  v.  Beyrle,  160  Cal.  306,  116  Pac.  739 
(tunnel) ;  Friedman  v.  Hampden  County, 
204  Mass.  494,  90  N.  E.  851;  Plummer  v. 
School  Dist.  90  Ark.  236,  134  Am.  St.  Rep. 
28,  118  S.  W.  1011,  17  Ann.  Cas.  508. 

In  Henry  Taylor  Lumber  Co.  v.  Carnegie 
Institute,  225  Pa.  486,  74  Atl.  357,  the 
building  erected  on  the  land  was  not  for  a 
purely  public  purpose,  and  had  been  de- 
clared by  the  lower  court  subject  to  a  me- 
chanics' lien,  by  reason  of  an  act  which 
permitted  mechanics'  liens  to  be  filed 
against  such  a  building  without  reference 
to  the  land,  and  provided  for  the  sale  and 
removal  of  the  building  for  the  benefit  of 
lien  holders;  but  the  supreme  court,  being 
of  the  opinion  that  that  act  was  unconsti- 
tutional, reversed  the  decision  below  allow- 
■  ing  the  lien. 

A  mechanics*  lien  statute,  althon&rh  not 
expressly  so  providing,  has  been  held  to 
41  L.R.A.(N.S.) 


apply  to  a  school  building  and  the  land  on 
which  it  was  situated.  Lee  v.  Broley,  2 
Sask.  L.  R.  288.  By  statute  here  a  body 
corporate  or  politic  could  sue  and  be  sued, 
and  the  word  "owner"  in  the  lien  statute 
included  any  "person,  firm,  association, 
body  corporate  or  politic,"  and  the  court 
wa£  of  the  opinion  that  it  therefore  included 
a  school  district.  The  court  said:  "If  the 
legislature  desired  to  exempt  property  of 
a  school  board  from  seizure  under  execution 
or  from  attachment  under  a  lien,  it  would 
have  been  very  easy  for  them  to  have  said 
so;  and  they  not  having  made  the  excep- 
tion, it  is  not  within  the  province  of  this 
court,  in  my  judgment,  to  do  so."  Followed 
in  Mallett  v.  Kovar,  14  West.  L.  Rep. 
(Can.)  327  (Alberta),  where  lands  of  a 
school  board  were  held  subject  to  a  me- 
chanics' lien. 

Cases  involving  the  right  of  labor  and 
material  claimants  to  acquire  or  enforce 
an  equitable  or  statutory  lien  on  money 
due  contractors  for  public  improvements 
are  not  within  the  scope  of  these  notes. 

W.  W.  A, 
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and  has  been  announced  by  all  of  the  Ameri- 
can text  writers  discussing  mechanics'  liens 
whose  work  we  have  been  able  to  examine. 
Boisot  on  Mechanics'  Liens  at  §  208: 
"There  can  be  no  mechanics'  lien  on  public 
property  unless  the  statute  creating  such 
lien  expressly  so  provides,  since  such  a  lien 
would  be  contrary  to  public  policy,  and 
also  would  be  incapable  of  enforcement; 
public  property  not  being  subject  to  forced 
sale.  For  this  reason  there  can  be  no 
mechanics'  lien  on  a  courthouse  nor  on 
county  buildings,"  etc.  Jones  on  Liens 
says  at  §  1375,  vol.  2:  "On  grounds  of 
public  policy  the  mechanics'  lien  laws  do 
not,  in  the  absence  of  express  provisions, 
apply  to  public  buildings  erected  by  states, 
counties,  and  towns  for  public  uses,"  etc. 
Bloom  on  Mechanics'  Liens  at  §  192  Is  to 
the  same  effect.  Rockel  on  Mechanics' 
Liens  at  §  10  is  to  the  same  effect.  Phil- 
lips on  Mechanics'  Liens  at  §§  179  and  179 
(a)  is  to  the  same  effect.  27  Cyc.  at  pages 
25  and  26  states  the  same  rule.  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  295,  states  the 
same  rule.  Alabama:  In  Nunnally  v. 
Dorand,  110  Ala.  539,  18  So.  5,  a  school- 
house  being  involved,  the  court  say:  "The 
authorities  are  many  and  uniform  against 
the  right  to  declare  a  lien  upon  such  prop- 
erty." Arkansas:  Such  lien  cannot  be  en- 
forced against  a  school  building.  (Fluty 
V.  School  Dist.  49  Ark.  94,  4  S.  W.  278)  ; 
nor  against  a  courthouse  (Riggin  v.  Hil- 
lard,  56  Ark.  476,  35  Am.  St.  Rep.  113, 
20  S.  W.  402),  California:  In  Mayrhofer 
V.  Board  of  Education,  89  Cal.  110,  26  Pac. 
646,  23  Am.  St.  Rep.  451,  the  court  say: 
*'Xo  public  property  or  building  is  subject 
to  a  mechanics'  lien,"  etc.  Colorado:  In 
Florman  v.  School  Dist.  6  Colo.  App.  319, 

40  Pac.  469,  the  right  to  a  lien  on  a  school 
building  was  denied  on  the  ground  that  the 
relation  sustained  by  the  school  district  to 
the  school  property  was  not  that  of  owner. 
Connecticut:  In  National  Fireproofing  Co. 
v.  Huntington,  81  Conn.  632,  20  L.R.A. 
(N.S.)  261,  129  Am.  St.  Rep.  228,  71  Atl. 
911,  the  right  to  a  lien  was  denied  al- 
though the  statute  was  broad  enough  to 
include  all  buildings.  Georgia:  In  Neal 
Millard  Co.  v.  Chatham  Academy,  121  Ga. 
208,  48  S.  E.  978,  it  was  held  that,  in  the 
absence  of  an  express  statute  authorizing 
it,  a  mechanics'  lien  could  not  exist  against 
public  property.  In  that  case  a  school 
building  was  involved.  Indiana:  In  Town- 
send  v.  Cleveland  Fire  Proofing  Co.  18  Ind. 
App.  568,  47  N.  E.  707,  it  is  said:  "A 
mechanics'  lien  can  neither  be  acquired 
nor  enforced  upon  or  against  property  held 
for  public  use."  Iowa:  In  Breneman  v. 
Harvey,  70  Iowa,  479,  30  N.  W.  846,  it 
was  held  that  such  lien  could  not  be  en- 
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forced  against  a  county;  this  was  a  coun- 
ty bridge  (fase,  the  court  following  Loring 
V.  Small,  50  Iowa,  271,  32  Am.  Rep.  136, 
and  Lewis  v.  Chickasaw  County,  50  Iowa, 
234,  which  involved  a  county  building. 
Illinois:  Chicago  v.  Hasley,  25  111.  595, 
holds  that  public  municipal  property  can- 
not be  sold  under  process.  Kentucky: 
The  rule  is  conceded  in  Noonan  v.  Hast- 
ings, 101  Ky.  312,  72  Am.  St.  Rep.  419,  ' 
41  S.  W.  32.  Massachusetts:  In  Lessard 
V.  Revere,  171  Mass.  294,  50  N.  E.  533,  it 
is  held  that  the  general  words  of  the  lien 
statute  do  not  include  school  buildings. 
Michigan:  Follows  the  rule  in  Knapp  v. 
Swaney,  56  Mich.  345,  56  Am.  Rep.  397, 
23  N.  W.  162.  Minnesota:  In  Burlington 
Mfg.  Co.  V.  Courthouse  &  City  Hall  Comrs. 
67  Minn.  327,  69  N.  W.  1091,  the  doctrine 
is  applied  in  a  courthouse  case.  Montana: 
Holds  that  the  general  words  of  the  stat- 
ute, which  are  broad  enough  to  include  all 
property  in  the  state,  do  not  apply  to 
school  property,  in  Whiteside  v.  School 
Dist.  20  Mont.  44,  49  Pac.  445.  Missis- 
sippi: In  Panola  County  v.  Gillen,  59 
Miss.  198,  the  rule  is  announced  in  a  court- 
house case.  Missouri:  In  St.  Louis  v. 
O'Niel  Lumber  Co.  114  Mo.  74,  21  S.  W. 
484,  the  rule  is  stated  in  the  text.  Maine: 
In  A.  L.  &  E.  F.  Goss  Co.  v.  Greenleaf, 
98  Me.  436,  57  Atl.  581,  in  construing  the 
mechanics'  lien  statute,  which  was  broad 
enough  in  its  language  to  cover  and  in- 
clude all  property  in  the  state,  the  court 
say:  "It  is  an  established  canon  of  statu- 
tory interpretation  that  the  state,  the  pub- 
lic, is  not  to  be  considered  as  within  the 
purview  of  a  statute  unless  expressly  named 
therein,  however  general  and  comprehen- 
sive the  language  otherwise."  "2.  As  a 
corollary,  public  buildings,  buildings  con- 
structed by  the  state  or  by  a  political  sub- 
division of  the  state  for  public  purposes, 
and  not  for  pecuniary  profit,  are  not  to  be 
considered  as  within  the  purview  of  a 
statute  imposing  a  lien  on  buildings  in  cer- 
tain cases,  unless  they  are  expressly  named 
as  included."  Nebraska:  In.  Ripley  v. 
Gage  County,  3  Neb.  397,  it  was  held  that 
the  statute  giving  a  lien  on  any  building 
in  the  state,  etc.,  did  not  apply  to  a  coun- 
ty courthouse.  New  Jersey:  In  Frank 
V.  Hudson  County,  39  N.  J.  L.  347,  the 
rule  is  admitted,  but  under  a  special  stat- 
ute the  workman  was  allowed  to  sue  the 
owner,  a  municipality,  sCnd  impound  the 
money  in  its  hands  due  the  contractor. 
New  York:  In  Leonard  v.  Brooklyn,  71 
N.  Y.  498,  27  Am.  Rep.  80,  the  rule  is  an- 
nounced, but  there  have  been  statutory 
enactments  requiring  a  modification  of  the 
rule  in  certain  cases.  North  Dakota:  In 
Arrison  v.  Company  D.  N.  D.  Nat.  Guard, 
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12  N.  D.  554,  98  N.  W.  83,  1  Ann.  Caa.  368, 
it  Ib  stated:  "There  is  a  well'Settled  rule 
resting  upon  grounds  of  public^policy,  that 
mechanics'  lien  laws  do  not,  in  the  ab- 
sence of  express  provisions,  apply  to  pub- 
lic buildings  '  erected  by  states,  counties, 
and  towns  for  public  uses/'  North  Caro- 
lina: In  Snow  y.  Durham  County,  112 
N.  C,  336,  17  S.  E.  176,  the  rule  was  ap- 
plied in  a  courthouse  case.  Oregon:  In 
Portland  Lumbering  k  Mfg.  Co.  v.  School 
Dist.  13  Or.  283,  10  Pac.  350,  the  rule  is 
based  on  the  ground  of  public  policy. 
See  also  First  Nat.  Bank  v.  Malheur  Coun- 
ty, 35  L.R.A.  141,  and  note  (30  Or.  420, 
45  Pac.  781).  Pennsylvania:  In  Foster 
&  Co.  V.  Fowler  &  Co.  60  Pa.  27,  the  ex- 
emption from  liability  on  a  mechanics' 
lien  was  extended  to  the  property  of  a 
quasi  public  corporation  necessary  in  oper- 
ating a  system  of  waterworks  by  which  it 
furnished  water  to  a  schoolhouse.  Rhode 
island:  In  Hovey  v.  East  Providence,  17 
R.  I.  80,  9  L.R.A.  156,  20  Atl.  205,  the 
rule  was  applied  to  a  schoolhouse.  Texas: 
In  Atascosa  County  v.  Angus,  83  Tex.  202, 
29  Am.  St  Rep.  637,  18  S.  W.  563,  the 
rule  is  followed  in  a  courthouse  case. 
Utah:  In  Board  of  Education  v.  Salt  Lake 
Pressed  Brick  Co.  13  Utah,  211,  44  Pac. 
709,  it  is  followed  in  a  schoolhouse  case. 
Virginia:  In  the  case  of  Manly  Mfg.  Co. 
V.  Broaddus,  94  Va.  547,  27  S.  E.  438, 
the  rule  was  followed  in  a  county  jail 
case.  West  Virginia:  It  was  held  in 
Hall's  Safe  &  Lock  Co.  v.  Scites,  38  W. 
Va.  691,  18  S.  E.  895:  ''The  public  build- 
ings of  a  county  are  wholly  exempt  from 
the  operation  of  the  mechanics'  lien  law, 
and  cannot  be  sold  under  execution  or  oth- 
er process."  Wisconsin:  In  Wilkinson  v. 
Hoffman,  61  Wis.  637,  21  N.  W.  816,  a 
lien  on  the  city  waterworks  was  rejected 
by  the  court  on  grounds  of  public  neces- 
sity  and   convenience. 

We  have  made  this  somewhat  extensive 
collection  of  the  views  expressed  in  the 
various  states,  for  the  reason  that  the 
point  has  not  had  the  consideration  of  this 
court,  or  of  its  predecessor,  the  territorial 
supreme  court,  and  because  it  is  a  question 
of  considerable  concern  to  the  people  of 
the  state,  and,  further,  because  Kansas, 
the  state  from  whence  our  lien  laws  were 
imported,  has  held  otherwise.  We  will 
therefore  consider  the  Kansas  decisions  and 
whether  they  are.  of  binding  force  on  this 
court.  In  doing  so  we  are  not  unmindful 
of  the  general  rule  that  the  legislature  of 
one  state,  in  adopting  a  statute  of  a  sister 
state,  is  presumed  to  have  adopted  also 
the  construction  of  such  statute  placed 
thereon  by  the  court  of  last  resort  of  such 
sister  state.  National  Live  Stock  Commis- 
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sion  Co.  V.  Taliaferro,  20  Okla.  177,  93  Pac. 
983,  and  cases  cited.  The  question  seems 
to  have  had  the  consideration  of  the  Kan- 
sas supreme  court  in  Wilson  v.  School 
Dist.  17  Kan.  104.  In  that  case  the  court 
held  that  a  lien  could  be  created  on  a  pub- 
lic school  building.  This  decision  was 
based  on  the  mechanics'  lien  law  enacted 
in  1872  and  prior  to  the  enactment  of  cer- 
tain amendmente  thereto  in  188/,  and  which 
were  part  of  the  law  adopted  by  the  ter- 
ritory of  Oklahoma  in  1893.  In  that  de- 
cision, establishing  the  rule  in  Kansas,  the 
learned  justice  who  wrote  the  opinion  dis- 
cussed the  question  but  briefly,  citing  a 
few  authorities  contrary  to  the  rule  he  an- 
nounced, and  the  ca9e  of  Shattell  v.  Wood- 
ward, 17  Ind.  225,  as  supporting  the  rule 
he  announced.  The  Indiana  case  cited  was 
a  per  curiam  opinion  consisting  of  ten 
lines,  which  included  a  statement  of  the 
case  and  the  order  of  remand.  No  au- 
thority is  cited  and  no  reason  for  so  hold- 
ing given,  and  it  is  no  longer,  if  indeed 
it  was  ever,  followed  by  the  Indiana  court. 
The  rule  announced  in  Wilson  v.  School 
Dist.  supra,  by  the  Kansas  court,  was  con- 
sidered and  held  to  be  "against  the  general 
current  of  decisions,"  by  the  supreme  court 
of  Massachusetts  in  Lessard  v.  Revere,  su- 
pra. After  the  decision,  however,  of  the 
Wilson  Case,  supra,  the  Kansas  supreme 
court  seems  to  have  followed  it  in. a  num- 
ber of  decisions,  some  of  them  being  School 
Dist.  V.  Conrad,  17  Kan.  522;  and  in 
Badger  Lumber  Co.  v.  Marion  Water  Sup- 
ply, E.  L.  &  P.  Co.  48  Kan.  182,  15  L.R.A. 
652,  30  Am.  St.  Rep.  301,  29  Pac.  476, 
where  the  question  was  whether  a  me- 
chanics' lien  would  lie  against  a  corpora- 
tion furnishing  light  and  water  to  a  city, 
it  being  contended  that  it  did  not  on  ac- 
count of  its  quasi  public  character,  the 
lien  was  sustained,  and  Wilson  v.  School 
Dist.  supra,  was  referred  to,  but  the  court 
added:  "The  general  rule  is  that  the  pub- 
lic property  of  a  municipal  corporation  is 
not  subject  to  seizure  and  sale,  and  it  is 
generally  held  that  a  mechanics'  lien  can- 
not be  enforced  against  property  which  is 
not  subject  to  sale  on  execution.  The  rea- 
son for  this  exemption  is  that  such  corpo- 
rations are  instrumentalities  of  the  govern- 
ment iteelf,  and  the  seizure  and  sale  of 
the  public  property  would  interrupt  and 
suspend  the  functions  of  government,  and 
also  that  other  provisions  have  been  made 
by  law  for  the  collection  and  payment  of 
public  obligations." 

These  decisions  of  the  Kansas  court  are 
not  controlling  here,  under  even  a  strict 
interpretation  of  the  rule  regarding  for- 
mer construction  of  adopted  statutes,  for 
the  reason  that  the  statute  construed  has 
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been  materially  changed  by  amendment 
after  the  decisions  and  before  adoption  here. 
These  amendments  consist  of  three  sec- 
tions,—6163^6165,  Comp.  Laws  (Okla.) 
1909.  The  first  (6163)  provides  that  the 
owner  of  a  building,  or  the  contractor 
building  it,  may  execute  a  bond  to  the  state 
for  the  use  of  lien  holders  or  persons  en- 
titled to  liens,  and  if  such  bond  is  filed 
in  conformity  to  the  statute,  the  liens  are 
discharged.  The  bond  permitted  under  this 
section  (which  relates  to  private  prop- 
erty) is  conditioned  "for  the  payment  of 
all  claims  which  might  be  the  basis  of 
liens."  Section  6164  provides:  *' When- 
ever any  public  officer  shall,  under  the  laws 
of  the  state,  enter  into  contract  .  .  . 
f or  .  .  .  constructing  any  public  build- 
ing, .  .  .  such  officer  shall  take  from 
the  party  contracted  with  a  bond  .  .  . 
in  a  sum  not  less  than  the  sum  total  in 
the  contract,  conditioned  that  such  con- 
tractor .  .  .  shall  pay  all  indebted- 
ness incurred  for  labor  or  material  fur- 
nished in  the  construction  of  said  public 
building.  .  .  ."  Section  6165  gives  the 
person  furnishing  labor  or  material  for  a 
public  building  the  right  to  sue  on  the 
bond  provided  for  in  the  last  section,  but 
the  suit  must  be  brought  within  six  months 
after  the  completion  of  the  public  build- 
ing. 

It  appears  to  us  not  only  reasonable, 
but  very  probable,  that  the  amendment  by 
the  legislature  of  Kansas,  providing  that 
in  cases  of  public  buildings  the  officer  let- 
ting the  contract  shall  in  all  cases  take  a 
bond  in  the  full  amount  of  the  contract, 
grew  out  of,  and  was  intended  lo  supplant, 
the  rule  announced  previously  by  the 
courts  of  that  state,  holding  that  liens 
would  lie  against  public  property;  thus 
affording  on  the  one  hand  as  good,  if  not 
a  better,  security  to  the  laborer  or  ma- 
terialman than  a  lien  would  afford,  and  on 
the  other  hand  bringing  Kansas  into  har- 
mony with  the  practically  universal  rule 
in  the  United  States  and  England,  that 
such  liens  would  not  lie  against  the  public 
property  of  the  state   or   its  subdivisions. 

This  court  is  at  liberty  to  construe  this 
section  for  itself,  as  it  had  not  been  con- 
sidered by  Kansas  when  adopted  here.  It 
is  true  that  soon  after  its  adoption  here 
the  supreme  court  of  Kansas  did  consider 
it  in  Jewell  County  v.  Snodgrass  &  Y. 
Mfg.  Co.  52  Kan.  253,  34  Pac.  741,  and 
arrived  at  the  conclusion  that,  notwith- 
standing its  language,  the  old  rule  that 
such  liens  would  lie  would  not  be  disturbed ; 
but  in  discussing  the  matter,  the  justice 
writing  the  opinion  referred  to  the  former 
opinions  of  the  court  and  the  eminence  of 
the  justice  who  originally  announced  the 
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rule,  and  then  almost  apologetically  adds: 
"It  [the  rule]  has  been  followed  so  many 
times  by  the  court  that,  under  all  of  the 
circumstances,  we  deem  it  best  to  adhere 
to  it."  And  we  might  add  that,  even  if 
the  statute  came  here  fully  construed,  the 
well-established  rule  stated  above,  regard- 
ing the  adoption  of  the  construction  of  a 
statute  along  with  the  statute,  has,  like 
nearly  all  rules,  its  exceptions.  For  in- 
stance, if  the  construction  placed  on  an 
adopted  statute  is  not  in  harmony  with 
the  Constitution  or  the  public  policy  of 
the  adopting  state,  or  is  contrary  to  the 
decided  weight  of  authority  in  other  states 
construing  substantially  the  same  statute, 
the  courts  of  the  adopting  state  are  not 
required  to  blindly  follow  such  construc- 
tion. 

An  exhaustive  consideration  of  this  ques- 
tion has  been  given  by  the  supreme  court 
of  Kansas  in  the  case  of  State  v.  Campbell, 
73  Kan.  688,  9  L.R.A.(N.S.)  533,  85  Pac. 
784,  9  Ann.  Cas.  1203,  in  which  authori- 
ties are  collected  and  from  which  we  quote: 
"We  recognize  the  force  of  the  rule  that 
where  one  state  adopts  a  statute  from  an- 
other state,  it  adopts  the  construction 
placed  thereon  by  the  courts  of  that  state. 
But  this  is  a  general  rule  to  which  there 
are  numerous  exceptions.  It  is  not  an 
absolute  rule.  In  Dixon  v.  Ricketts,  26 
Utah,  215,  72  Pac.  947,  it  was  said:  'It 
is  a  general,  thought  not  a  binding,  rule 
of  statutory  construction  that,  where  the 
provisions  of  a  statute  have  received  ju- 
dicial construction  in  one  state,  and  it  is 
then  adopted  in  another  state,  it  is  adopted 
with  the  construction  so  given  it.'  Sylla- 
bus. See  also  E.  M.  Davis  Iron  Works  (Ho. 
V.  White,  31  Colo.  82,  71  Pac.  384;  Coulam 
V.  Doull,  4  UUh,  267,  9  Pac.  568.  End- 
lich  on  the  Interpretation  of  Statutes, 
§  371,  says:  "Whilst  admitting  that 
the  construction  put  upon  such  statutes 
by  the  courts  of  the  state  from  which  they 
are  borrowed  is  entitled  to  respectful  con- 
sideration, and  that  only  strong  reasons 
will  warrant  a  departure  from  it,  its  bind- 
ing force  has  been  wholly  denied,  and  it 
has  been  asserted  that  a  statute  of  the 
kind  in  question  stands  upon  the  same 
footing  and  is  subject  to  the  same  rules 
of  interpretation  as  any  other  legislative 
enactment.  And  it  is  manifest  that  the 
imported  construciion  should  prevail  only 
in  so  far  as  it  is  in  harmony  with  the 
spirit  and  policy  of  the  general  legislation 
of  the  home  state,  and  should  not,  if  the 
language  of  the  act  is  fairly  susceptible  of 
another  interpretation,  be  permitted  to  an- 
tagonize other  laws  in  force  in  the  latter, 
or  to  conflict  with  its  settled  practice.' 
Thus,  it  has  been  held  that  the  presump- 
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tion  will  not  be  indulged  where  other  juris- 
dictions having  the  identical  or  substan- 
tially the  same  provision  had,  almost  with- 
out exception,  given  to  the  language  a  dif- 
ferent construction  long  prior  to  the  adop- 
tion in  question.'  26  Am.  &  Eng.  Enc. 
Law,  703.  It  has  been  held  that  where 
the  statute  is  not  peculiar  to  the  state 
from  which  it  was  adopted,  but  other  states 
have  substantially  the  same  statute,  which 
their  courts  have  construed  differently,  and 
when  the  construction  placed  upon  it  by 
the  courts  of  the  state  from  which  it  was 
taken  is  contrary  to  the  weight  of  author- 
ity, the  decision  is  not  binding.  In  Goad 
V.  Cowhick,  9  Wyo.  316,  87  Am.  St.  Rep. 
953,  63  Pac.  684,  the  court,  construing  a 
statute  adopted  from  Ohio,  refused  to  fol- 
low a  decision  of  the  latter  court  holding 
a  judgment  not  a  lien  upon  after-acquired 
lands  of  the  judgment  debtor.  The  reasons 
stated  by  the  Wyoming  court  were  that 
the  statute  under  consideration  was  not 
peculiar  to  Ohio,  as  other  states  had  simi- 
lar provisions  using  the  identical  words, 
or  language  the  same  in  substance,  and 
because  it  considered  the  decision  of  the 
Ohio  court  to  be  opposed  to  the  best  rea- 
soning and  the  weight  of  authority.  In 
volume  3  of  Current  Law,  p.  739,  it  is  said: 
'A  statute  copied  from  a  similar  statute  of 
another  state  is  presumed  to  be  adopted 
with  the  construction  it  had  already  re- 
ceived. The  presumption,  however,  is  not 
conclusive,  and,  where  the  same  provision 
exists  in  several  states,  there  is  no  pre- 
sumption that  the  construction  of  any  par- 
ticular state  was  in  view.'" 

We  think,  with  what  has  been  said,  it 
sufficiently  appears  that  Kansas  stands  al- 
most alone  in  holding  to  the  rule  that  liens 
will  lie  against  public  property  devoted 
solely  to  the  use  of  the  public.  It  is  not  a 
question  on  this  point  of  counting  or  weigh- 
ing with  care  the  decisions  to  ascertain  the 
weight  of  authority,  for  the  decisions  are 
practically  uniform  against  the  Kansas 
rule.  Indeed,  with  the  examination  we  have 
made,  it  finds  no  support  except  in  a  few 
states  that  have  express  statutes  permit- 
ting such  liens,  and  in  Louisiana,  where 
the  rule  was  announced  in  McKnight  v. 
Grant  Parish,  30  La.  Ann.  363,  31  Am. 
Rep.  226.  In  that  case  there  is  but  meager 
discussion  and  no  authorities  cited. 

This  brings  us  to  consider  the  exact 
point  in  this  case,  whether  the  petition 
in  this  case  stated  a  cause  of  action  on  the 
bond  sued  on.  It  will  be  observed  that 
this  bond  was  not  given  under,  or  con- 
ditioned in  accordance  to,  the  statute  re- 
lating to  public  buildings,  but  was  evi- 
dently prepared  on  a  form  used  for  private 
owners  where  liens  obtain, 
41  L.R.A.{N.S.) 


The  condition  named  in  the  bond,  "shall 
pay  all  claims  for  labor  and  material, 
.  .  .  to  each  and  all  persons  entitled 
thereto,  and  which  claims  might  be  the 
basis  of  liens  on  said  lots,"  etc.,  shows 
clearly,  we  think,  that  the  obligation  to 
pay  claims  extended  only  to  such  claims 
that  could  be  made  liens  on  the  public 
building.  That  in  no  event  could  such 
claims  be  the  basis  of  liens  on  the  county 
jail  we  think  has  been  demonstrated.  And 
unless  we  could  expand  the  obligation  these 
sureties  undertook  in  writing  to  perform, 
or  by  ingenious  construction  of  words  that 
explain  themselves  arrive  at  the  same  re- 
sult, we  think  there  was  no  liability  shown 
in  the  petition.  In  Brandt  on  Suretyship 
and  Guaranty,  vol.  2  3d  ed.  §  748,  it  is 
said:  "The  contract  of  a  builder's  surety 
is  strictly  construed.  The  surety  is  bound 
only  by  the  terms  of  his  engagement." 

For  the  reasons  stated^  the  cause  should 
be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


WASHINGTON  SUPREME  COURT. 

(Department  No.   2.) 

DEWITT  C.  RICHARDSON,  Respt., 

V. 

BROTHERHOOD  OF  LOCOMOTIVE  FIRE- 
MEN AND  :ENGINEMEN,  Appt. 

(—  Wash.  — ,  126  Pac.  82.)      . 

Appeal  —  defect  In  pleadinfir  —  ri^ht 
to  disregard. 

1.  That  a  reply  contains  a  general  denial 
the  matter  in  confession  and  avoidance 
does  not,  where  no  prejudice  results  from  it, 
require  reversal,  under  a  statute  requiring 
the  appellate  court  to  disregard  nonpre- 
judicial error  and  consider  as  made  all 
amendments  which  might  have  been  made. 

Insurance  ■*  benefit  —  reinstatement  of 
member  In  default  —  estoppel. 

2.  A  benefit  society  is  estopped  to  deny 
recovery  to  an  injured  member  according  to 
the  terms  of  his  certificate,  where,  after  sus- 
pension, he  applied  for  reinstatement  and 
was  informed  by  the  local  lodge  that  he  had 
been  reinstated,  and  thereafter  regularly 
paid  his  dues,  although  the  supreme  body 
had  refused  to  grant  the  reinstatement  and 
placed  the  dues  to  the  general  credit  of  the 
local   lodge. 

(September  3,  1912.) 

Note. —  As  to  waiver  by  subordinate 
lodge  of  forfeiture  for  nonpayment  of. as- 
sessments, see  note  to  Bixler  v.  Modern 
Woodmen,  38  L,R.A,(N.S.)   571. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  under  a  mutual  benefit  certificate. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  H.  Lt,  Dickson  and  Barnes  & 
Pearson,  for  appellant: 

The  acceptance  by  the  subordinate  lodge 
or  an  ai^cei  thereof  of  the  delinquent  dues 
of  a  member,  without  requiring  compliance 
with  the  conditions  of  reinstatement,  does 
not  cause  a  waiver  or  estop  the  associa- 
tion to  rely  on  the  forfeiture. 

Lyon  V.  Supreme  Assembly,  R.  S.  G.  F. 
153  Mass.  83,  26  N.  £.  236;  Campbell  v. 
Supreme  Lodge,  K.  P.  168  Mass.  397,  47  N. 
E.  109;  Kennedy  v.  Grand  Fraternity,  36 
Mont.  326,  26  L.R.A.(N.S.)  78,  92  Pac.  971; 
Supreme  Lodge,  K.  H.  v.  Keener,  6  Tex. 
Civ.  App.  267,  26  S.  W.  1084;  Chadwick  v. 
Order  of  Triple  Alliance,  66  Mo.  App.  463; 
Scheele  v.  State  Home  Lodge,  63  Mo.  App. 
277;  Pete  v.  Woodmen  of  World,  26  Ohio 
C.  C.  653 ;  Coughlin  v.  Knights  of  Columbus, 
79  Conn.  218,  64  Atl.  223;  Supreme  Lodge, 
K.  H.  V.  Oeters,  96  Va.  610,  29  S.  E.  322; 
United  Moderns  y,  Rathbun,'l04  Va.  736, 
52  S.  E.  652;  Scheiber  v.  Protected  Home 
Circle,  146  III.  App.  674;  Schuster  v. 
Knights  &  Ladies  of  Security,  60  Wash.  42, 
140  Am.  St.  Rep.  906,  110  Pac.  680. 

Messrs.  D.  R.  Glasgow  and  Cannon, 
Ferris,  A  Swan,  for  respondent: 

Defendant  is  estopped  from  denying  plain- 
tififs  membership,  and  is  liable  to  him  on 
the  certificate. 

Schuster  v.  Knights  &  Ltfdies  of  Security, 
60  Wash.  42,  140  Am.  St.  Rep.  905,  110  Pac. 
680;  Staats  v.  Pioneer  Ins.  Asso.  66  Wash. 
51,  104  Pac.  186;.  Rasmusen  v.  New  York 
L.  Ins.  Co.  91  Wis.  81,  64  N.  W.  301 ;  Cov- 
erdale  v.  Royal  Arcanum,  193  111.  91,  61 
N.  E.  915;  29  Cyc.  194-196;  Masonic  Mut. 
Ben.  Asso.  v.  Beck,  77  Ind.  203,  40  Am.  Rep. 
295;  Life  Ins.  Clearing  Co.  v.  Altschuler, 
55  Neb.  341,  75  N.  W.  862;  Spitz  v.  Mutu- 
al Ben.  Life  Asso.  6  Misc.  246,  25  N.  Y. 
Supp.  469. 

If  the  evidence  establishes  the  right  of 
the  respondent  to  recover,  the  pleadings 
will  be  presumed  to  have  been  amended  in 
accordance  with  the  facts. 

Green  v.  Tidball,  26  Wash.  342,  66  L.R.A. 
879,  67  Pac.  84;  Selby  v.  Vancouver  Water- 
works Co.  32  Wash.  525,  73  Pac.  504;  Grit- 
man  V.  United  States  Fidelity  &  G.  Co.  41 
Wash.  81,  83  Pac.  6;  Peterson  v.  Barry,  50 
Wash.  363,  97  Pac.  239:  State  ex  rel.  Mer- 
riara  v.  Superior  Ct.  55  Wash.  67,  104  Pac. 
148;  Shultice  v.  Modem  Woodmen,  67  Wash. 
65,  120  Pac.  631. 


Fuller  ton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  is  a  fraternal  beneficiary 
society  operating  on  the  lodge  system. 
The  respondent  became  a  member  of  one  of 
the  appellant's  local  lodges,  known  as 
Sprague  Lodge  No.  133,  located  at  Spokane, 
and  on  October  8,  1909,  took  out  a  bene- 
ficiary certificate  in  the  appellant  lodge, 
entitling  him  to  share  in  the  lodge's  bene- 
ficiary fund  to  the  extent  of  $1,600  in  case 
he  received  certain  enumerated  physical 
injuries  or  bodily  ailments  while  a  member 
thereof  in  good  standing.  In  November  2, 
1910,  the  respondent  met  with  a  serious 
physical  injury  of  a  nature  entitling  him  to 
share  in  the  beneficiary  fund  to  the  amount 
of  his  certificate,  and  in  due  season  present: 
ed  his  claim  to  the  appellant  therefor.  The 
claim  was  disallowed,  whereupon  the  present 
action  was  brought  to  recover  the  amount 
claimed  to  be  due.  After  issue  joined  the 
action  was  tried  by  the  court  sitting  with- 
out a  jury,  and  resulted  in  findings  and  a 
judgment  in  favor  of  the  respondent  for  the 
full  amount  claimed.  This  appeal  is  from 
the  judgment  so  entered. 

The  appellant  makes  some  question  as 
to  the  sufficiency  of  the  pleadings,  contend- 
ing specially  that  the  reply  contained  both 
a  denial  of  the  defendant's  answer  and  an 
affirmative  allegation  in  confession  and 
avoidance  thereof,  not  separately  stated. 
But,  even  if  the  objection  was  technically 
well  taken  when  interposed  in  the  court  be- 
low, it  is  of  but  little  moment  as  the  case 
now  stands.  The  case  was  tried  in  the  court 
below  on  its  merits,  and  each  of  the  parties 
was  given  the  same  opportunity  to  introduce 
evidence  in  support  of  his  cause  of  action 
or  defense  as  he  would  have  been  given  had 
the  pleadings  been  technically  perfect.  No 
prejudice,  therefore,  resulted  to  either  party 
by  reason  of  the  defect  complained  of,  and 
it  is  not  thie  policy  of  the  law  nor  the  prac- 
tice of  the  courts  to  retry  causes  for  the 
mere  purpose  of  correcting  nonprejudicial 
errors.  Moreover,  this  court  is  required  by 
statute  to  disregard  any  error  in  the  pro- 
ceedings or  defect  in  the  pleadings  which 
does  not  affect  a  substantial  right  of  the  ad- 
verse party,  and  to  determine  all  causes  upon 
the  merits  thereof,  disregarding  all  techni- 
calities, and  to  consider  all  amendments 
which  could  have  been  made  as  made.  Rem. 
&  Bal.  Code.  §§  307,  1752.  This  statute  re- 
quires us  to  disregard  defects  such  as  are 
here  complained  of,  and  such  has  been  our 
practice.  Green  v.  Tidball,  26  Wash.  338, 
55  L.R.A.  879,  67  Pac.  84;  Richardson  v. 
Moore,  30  Wash.  406,  71  Pac.  18;  Irby  ▼. 
Phillips,  40  Wash.  618,  82  Pac.  931;  Hester 
V.  Stine,  46  Wftsb,  409,  90  P^,  ^Hi  Peter- 
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son  ▼.  Barry,  50  Wasb.  361,  97  Pae.  239; 
State  ex  rel.  Merriam  v.  Superior  Ct.  55 
Wash.  64,  104  Pac.  148. 

On  the  merits  of  the  eontroyersy,  it  is 
contended  that  the  evidence  fails  to  support 
the  judgment.  It  appears  that  the  respond- 
ent failed  to  pay  his  assessment  for  the 
month  of  July,  1910,  and  was  suspended  be- 
cause thereof.  That  subsequently  he  applied 
through  the  local  lodge  in  the  usual  manner 
for  reinstatement,  and  from  thence  on,  until 
the  time  of  his  injury,  paid  regularly  into 
his  local  lodge  the  assessments  as  they  were 
levied,  being  told,  shortly  after  making  his 
application,  that  he  had  been  reinstated.  It 
seems,  however,  that  he  was  not  in  fact  re- 
instated by  the  appellant  lodge;  that,  while 
that  body  retained  the  sums  remitted  to  it 
by  the  local  lodge  as  dues  from  the  respond- 
ent, it  refused  to  credit  them  on  such  dues, 
but  credited  them  to  the  local  lodge's  general 
account,  returning  the  respondent  as  stand- 
ing suspended.  No  information  was  given 
the  respondent  of  this  condition  of  t^e  mat- 
ter until  after  he  received  his  injury.  On 
the  contrary,  he  was,  prior  to  that  time, 
led  to  believe  by  the  local  lodge  that  he 
was  at  all  times  a  member  of  the  appellant 
society  in  gooi  standing,  and  was  entitled 
to  share  in  case  of  injury  in  its  beneficiary 
fund  to  the  amount  of  his  certificate;  his 
monthly  dues  to  the  local  lodge  being  paid 
on  the  strength  of  that  belief. 

The  respondent  contended,  and  the  trial 
judge  held,  that  the  appellant  was  estopped 
by  reason  of  the  foregoing  facts  from  deny- 
ing the  respondent's  membership,  and  was 
liable  to  him  on  his  certificate  in  the  same 
manner  it  would. have  been  liable  had  he 
appeared  regularly  upon  its  list  of  insured. 
The  learned  trial  judge  based  his  decision 
upon  the  case  of  Shultice  v.  Modem  Woods- 
men, 67  Wash.  65,  120  Pac  531,  and,  not- 
withstanding the  appellant  seeks  to  dis- 
tinguish the  case  from  the  ease  at  bar,  we 
think  it  fully  supports  his  ruling.  That 
case  was  rested  on  the  principle  that  of- 
ficers of  local  camps  and  lodges  authorized 
to  receive  from  its  members  assessments 
levied  on  beneficiary  insurance  certificates 
were  agents  of  the  society  granting  the  in- 
surance, and  not  that  of  the  members,  not- 
withstanding declarations  to  the  contrary 
in  the  rules  and  by-laws  of  the  society.  In 
the  course  of  the  opinion  it  was  said: 
"This  instruction  presents  the  principal 
question  in  the  case.  The  appellant  con- 
tends that  the  question  of  the  agency  of  the 
clerk  of  the  local  oarop  is  settled  by  the 
contract.  On  the  other  hand,  the  respond- 
ent contends  that  the  question  of  agency 
is  one  of  law,  to  be  determined  from  all 
the  facts  and  oiifpumstances  in  the  ease;  in 
other  words,  to  bf  determiw^  |roiB  the 
H  L.R4.(N.S.),    , 


actual,  rather  than  the  fictitious,  relations 
of  the  parties.     We  think  the  instruction 
correctly  states  the  law.    The  appellant^  as 
we  have  seen,  is  a  foreign  corporation.    It 
can  only  act  through  its  local  camps.    The 
clerk  of  the  local  camp  is  the  officer  who 
collects,  receipts  for,  and  transmits  the  as- 
sessments.     The    appellant    has    no    other 
fund  from  which  to  pay  its  death  losses, 
and  no  other  means  of   collecting  assess- 
ments.   A  corporation  can  act  only  through 
its  officers  and  agents.    This  court  has  con- 
sistently and  steadfastly  adhered  to  the  view 
thitt  it  will  not  permit  an  insurance  com- 
pany, whether  it  be  an  old-line  company  or  a 
fraternal  organization,  to  change  the  funda- 
mental law  of  agency  by  contract,  and  thus 
exonerate  itself  from  liability  for  the  acts 
of  those  who  are  in  fact  and  law  its  agents. 
Mesterman  v.  Home  Mut.  Ins.  Co.  5  Wash. 
524,  34  Am.  St.  Rep.  877,  32  Pac.  458 ;  Hart 
V.   Niagara   F.   Ins.   Co.   9   Wash.   620,   27 
L.R.A.  86,  38  Pac.  213;   Foster  v.  Pioneer 
Mut.  Ins.  Asso.  37  Wash.  288,  79  Pac.  798; 
Hall  ▼.  Union  Cent.  L.  Ins.  Co.  23  Wash. 
610,  51  L.R.A.  288,  83  Am.  St.  Rep.  844,  68 
Pac.  505;   Staats  v.  Pioneer  Ins.  Asso.  55 
Wash.  51,  104  Pac.  185;  Hoeland  v.  West- 
ern Union  L.  Ins.  Co.  $8  Wash.  100,  107 
Pac.  866;  Schuster  v.  Knights  ft  Ladies  of 
Security,   60  Wash.  42,   140  Am.  St  Rep. 
905,  110  Pac.  680." 

The  principle  as  thus  announced  fully 
supports  the  judgment  of  the  trial  court, 
and,  as  we  are  satisfied  with  the  rule,  it  is 
needless  to  pursue  the  inquiry  further. 

The  judgment  is  affirmed. 

Mount,  lillls,  and  Crow,  JJ.,  eoneor. 


NBW   JBRSET   COURT   OF   ESIRORS 
AND  APPfiAIiS. 

CHARLES  H.  SMITH,  PlfT.  in  Err.,         | 

V. 

ARTHUR  W.  BARNARD. 
[(—  N.  J.  — ,  81  Att.  734.)* 

Hlfthways  —  passlni?  vehicles  -»  care. 

The  law  of  the  road  relating  to  the  pass- 
ing by  one  vehicle  of  another  one  ahead 
and  moving  in  the  same  direction  does  not 
relieve  the  driver  of  the  former  from  the 

Headnote  by  Pabkeb,  J. 

Note.  ^  Rules  of  the  road  governing 
vehicles  proceeding  in  opposite  dU 
rections, 

I.  Greneral  rule  govern ingj  vehicles  pro- 
ceeding in  opposite  directions,  323. 
U,  To  what  roads  and  y^hl^]^  rule  f^p* 
plWAbl6f  324, 
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duty  resting  on  him  of  using  reasonable 
care  to  observe  and  avoid  other  vehicles  in- 
cluding those  going  in  the  opposite  direc- 
tion. 

(November  20,  1911.) 

JpRROR  to  the  Circuit  Court  for  Bergen 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mackay  &  Mackay  for  plaintiff 
in  error. 

Messrs.  Doremns  A  lieconr  for  defend- 
ant in  error. 


Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  suit  arose  out  of  a  collision  between 
a  carriage  driven  by  plaintiff  and  an  auto- 
mobile driven  by  defendant,  upon  a  public 
highway  called  Ridgewood  avenue,  at 
Ridgewood  in  the  county  of  Bergen.  The 
declaration  contains  two  counts.  The  first 
count  charges  for  negligence  that  defend- 
ant did  so  carelessly  run  and  operate  the 
automobile  along  the  highway  named,  and 
on  the.  wrong  side  thereof,  as  to  collide 
with  the  wagon  in  questfon.  The  second 
count  ascribes  the  collision  to  defendant's 
alleged  careless  and  negligent  failure  to 
keep  a  proper  lookout  and  to  have  his  auto- 
mobile luider  proper  control.  T^e  trial 
judge  directed  a  nonsuit,  and  the  principal 


Hi.  Right  to  drive  on  any  part  of  road 
when  other  vehicles  not  in  sight, 
325. 
IV.  Wide  streets,  326. 
V.  Where  wrought  part  of  road  is  hid- 
den,   obstructed,    or   other   track 
exists,  326. 
VI.  Duty  to  turn  to  extreme  right,  327. 
Vn.  Right  to  assume  that  travelers  will 

drive  to  right,  327. 
Vm.  Passing  between  vehicles  proceeding 
in  opposite  directions,  328. 
IX.  Where    vehicle    following    another 
turns  and  collides  with  one  com- 
ing toward  it,  328. 
2L  Where    one   traveler    is    on    wrong 
side,  but  there  is  room  for  pas- 
sage, 328. 
XI.  Where  bpth  parties  are  traveling  on 

wrong  side,  329. 
Xn.  Where    one   turns    into   prohibited 
part   of   way   to   avoid   standing 
vehicle,  329. 
Xm.  Where  vehicles  are  driving  on  or 

near  street  car  tracks,  329. 
XrV.  Where  party  turns,  but  passes  too 

close,  330. 
XV.  Where   parties  fall   to  turn   until 

too  late,   330. 

XVI.  Where  collision  results   from   shy- 
ing or  sudden  turn  of  horse,  330. 
XVII.  Where    it   becomes    impossible    for 
one  on  wrong  side  to  yield  road, 
831.  . 
Xvill.  Rules  concerning  heavily  loaded  ve- 
hicles,  331. 
XIX.  Rule  as  to  ambulances,  331. 
XX.  Where  traveler  on  proper  side   is 
compelled  to  act  in  emergency  by 
other's  negligence,  332. 
XXL  Rule  of   the   road   as   affected   by 

darkness,  332. 
XXn.  Rules  governing  travelers  on  horse- 

back,   333. 

XXIII.  Driving  on  wrong  side  as  negligence 

or  evidence  of  negligence,  333. 
XXIV.  Duty  to  use  due  care  notwithstand- 
ing   other    travelers'    negligence, 
334. 
XXV.  Miscellaneous,  839, 
41  L.iLA.(N3.) 


This  note  is  confined  to  cases  dealing 
solely  with  the  rule  of  the  road  as  to  turn- 
ing to  right  or  left  in  case  of  vehicles  pro- 
ceeding in  opposite  directions,  excluding  the 
rule  as  to  pedestrians  and  street  cars.  The 
note  does  not  cover  cases  of  negligence  in 
the  use  of  the  roads  which  do  not  turn 
upon  such  rules. 

For  cases  dealing  with  rules  of  the  road 
governing  vehicles  at  intersection  of  streets 
and  when  turning  a  cross  street,  see  note 
to  Molin  V.  Wark,  post,  346. 

As  to  the  rules  of  the  road  governing  ve- 
hicles proceeding  in  the  same  direction,  see 
note  to  Hackett  ▼.  Alamito  Sanitary  Dairy 
Co.  post^  337. 


/.  General  rule  governing  vefiMeB  |»ro- 
ceeding  in  opposite  directions^ 

The  English  rule  that,  in  meeting,  each 
party  must  keep  to  the  left,  is  thus  stated 
in  an  old  rhyme: 

"Tin  a  law  of  the  road, 
Thousrh  a  paradox  quite. 
If  you  keep  to  the  left. 
You'll  always  be  right.' 
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It  is  now,  however,  a  general  rule  well 
estalliahcd  in  the  United  States,  either  by 
custom  or  statute,  that  travelers  proceed- 
ing in  opposite  directions  when  meeting 
shall  reasonably  turn  to  the  rifrht  of  the 
middle  of  the  road  and  pass  each  other  to 
the  left:  McLane  v.  Sharpe,  2  Harr.  (Del.) 
481;  Wilson  v.  Rockland  Mfg.  Co.  2  Harr. 
(Del.)  67;  Shockley  v.  Shepard,  9  Houst. 
(Del.)  270,  32  Atl.  173;  Dunn  v.  Moratz, 
92  111.  App.  477;  Loyacano  v.  Jurgens,  50 
La.  Ann.  441,  23  So.  717;  Avegno  v.  Hart, 
26  La.  Ann.  236,  13  Am.  Rep.  133;  Palmer 
V.  Barker,  11  Me.  338;  Kennard  v.  Burton, 
25  Me.  39,  43  Am.  Dec.  249;  Vonderhorst 
Brewing  Co.  ▼.  Amrhine,  98  Md.  406,  56 
Atl.  833;  Smith  v.  Conway,  121  Mass.  217; 
Tyler  v.  Nelson,  109  Mich.  37,  66  N.  W. 
671;  State  v.  Unwin,  75  N.  J.  L.  500,  68 
Atl.  110;  Pike  v.  Bosworth,  7  N.  Y.  S.  R. 
665;  Brooks  v.  Thomas,  17  Phila.  45;  Angell 
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assignment  of  error  is  based  upon  an  ex- 
ception to  that  ruling. 

The  circumstances  of  the  accident,  as 
the  jury  might  have  found  them,  are  sub- 
stantially these:  The  plaintiff  yrwi  driving 
a  runabout  and  had  just  met  a  friend 
named  Lamb  who  had  arrived  on  a  train 
at  the  railroad  station  at  Ridgewood.  His 
sister  Bridget  arrived  on  the  same  train, 
and  all  three  got  into  the  runabout,  sitting 
on  one  seat;  plaintiff  being  in  the  middle. 
They  started  to  drive  from  the  railroad 
station,  first  southward,  parallel  with  the 
track,  to  Ridgewood  avenue;  then  south- 
easterly across  Ridgewood  avenue,  which  is 
about  45  feet  wide,  to  the  southerly  side  of 
the  same;  then  easterly  along  Ridgewood 
avenue  to  Smith's  home.    The  speed  of  the 


runabout  was  about  a  mile  in  10  minutes. 
As  the  runabout  was  straightening  out 
toward  the  eastward  on  the  southerly  side 
of  Ridgewood  avenue,  it  was  stopped  tempo- 
rarily by  another  wagon  standing  at  the 
curb  ahead.  All  this  time  a  covered  wagon 
had  been  approaching  from  the  eastward  at 
a  moderate  rate  of  speed,  and,  as  Smith's 
wagon  was  held  up,  the  peddler's  wagon 
passed  on  Smith's  left;  and  the  defendant, 
who  had  been  coming  up  behind  the  ped- 
dler's wagon  in  a  westerly  direction  in  his 
automobile,  cut  out  behind  the  peddler's 
wagon  to  his  own  left,  apparently  without 
seeing  the  Smith  runabout,  and  collided 
with  the  left  fore  wheel  of  the  said  runabout 
throwing  Miss  Smith  out  on  her  head,  and 
inflicting  injuries  from  which  she  died,  and 


V.  Lewis,  20  R.  I.  391,  78  Am.  St.  Rep.  881, 
39  Atl.  521;  Luedtke  v.  Jeffery,  89  Wis. 
136,  61  N.  W.  292. 

An  act  was  passed  as  early  as  1797,  in 
Connecticut,  providing  tliat  it  should  be 
the  duty  of  every  driver  of  stages  or  car- 
riages meeting  each  other  if  mutual  safety 
should  require,  and  the  ground  or  way 
would  permit,  to  turn  or  bear  his  carriage 
to  the  right  hand,  or  slacken  his  or  their 
pace,  or  otherwise  endeavor  to  give  each 
to  the  other  a  fair  and  equal  chance  or  ad- 
vantage to  pass.  Stevens  v.  Kelley,  66 
Conn.  570,  34  Atl.  602. 

There  is  no  law  of  the  road  in  Louisiana 
as  there  is  in  some  other  states,  but  it  is 
the  custom  of  which  courts  can  take  judi- 
cial notice  for  vehicles  to  drive  to  the  right 
of  the  road.  Lee  v.  Foley,  113  La.  663, 
37  So.  594. 

And  custom  requires  that  persons  driv- 
ing drays,  floats,  or  other  venicles  should 
bear  or  pass  to  the  right  unless  circum- 
stances are  such  as  require  one  to  keep  to 
the  left.     Ibid. 

The  law  of  the  road  also  requires  as  a 
general  rule  that  each  should  give  half  the 
road.  Walkup  v.  May,  9  Ind.  App.  409, 
36  N.  E.  917. 

But  it  is  the  right  of  each  traveler  meet- 
ing on  a  highway  to  occupy  any  part  of  the 
track  on  the  right  side  of  the  way  that 
he  may  choose.  Brooks  v.  Hart,  14*  N.  H. 
307. 

No  duty  rests  upon  one  driving  on  a 
highway  to  turn  out  until  he  knows  or  with 
reasonable  care  could  have  known  that 
someone  was  approaching,  under  a  statute 
making  one  failing  to  turn  out  liable  for 
the  damages  resulting  therefrom.  Cook  v. 
Fogarty,  103  Iowa,  500,  39  L.R.A.  488,  72 
N.  W.  677. 

By  the  term  "seasonably  turn,  drive,  etc," 
in  a  statute  requiring  travelers  to  sea  son - 
ablv  turn,  is  meant  that  travelers  should 
turn  in  such  season  tliat  neither  shall  be 
retarded  in  his  progress  by  reason  of  the 
other  occupying  his  half  of  the  way  which 
the  law  has  assigned  to  his  use  when  he 
may  have  occasion  to  use  it  in  passing- 
Brooks  V.  Hart,  supra, 
4 J  L,R.A,(N.S.) 


//.  To  what  roads  and  vehicles  rule  ap^ 

plicdble. 

The  term  "road"  used  in  a  statute  requir- 
ing travelers  meeting  on  a  road  to  turn  to 
the  right  is  not  limited  to  public  ways, 
and  is  applicable  to  a  road  de  facto  used  by 
the  owners  as  such  in  common  with  other 
persons.     Com.  v.  Gammons,  23  Pick.  201. 

And  such  a  construction  does  not  im- 
pair the  constitutional  rights  of  private 
property,  since  it  confers  no  right  of  way 
in  the  lands  of  private  owners.     Ibid. 

The  question  of  whether  a  place  is  a 
road  actually  used  as  such  by  a  general 
permission  of  the  owner,  and  is  therefore 
a  "road"  within  the  meaning  of  a  statute 
requiring  travelers  meeting  to  turn  to  the 
right,  is  a  question  of  fact  for  the  jury. 
Ibid. 

The  rule  of  the  road  which  applies  in  re- 
gard to  the  use  of  highways  is  also  ap- 
plicable to  a  private  way  open  and  pre- 
pared for  travel,  with  brick  sidewalks  on 
each  side  and  a  carriage  way  between  them 
which  leads  from  a  public  street.  Danforth 
Y.  Durell,  8  Allen,  242. 

And  a  statute  providinff  that  in  all  cases 
of  persons  meeting  eacm  other  on  any 
bridge,  turnpike,  or  other  road,  traveling 
with  carriages,  the  persons  so  meeting 
should  seasonably  drive  their  carriages  to 
the  right  of  the  center  of  the  traveled  part 
of  the  bridge,  turnpike,  or.  other  road  so 
as  to  enable  each  other's  carriage  to  pass 
without  interference  or  interruption,  is  ap- 
plicable to  all  highways,  including  the 
streets  of  Boston.  Fales  v.  Dearborn,  1 
Pick.  345. 

In  the  crowded  streets  of  a  city,  situa- 
tions and  circumstances  frequently  arise 
wlicre  a  deviation  from  what  is  called  the 
law  of  the  road  is'  not  only  justifiable,  but 
absolutely  necessary;  and  where  the  de- 
fendant's carriage  was  on  the  wrong  side 
of  a  busy  street  in  a  city,  and  in  attempt- 
ing to  pass  on  the  near,  instead  of  the  off, 
side,  a  collision  occurred  with  the  plain- 
tiff, it  is  for  the  jury  to  decide  the  ques- 
tion of  negligence  without  regard  to  the 
Iftw  of  the  roa<i.    W^yde  v,  C|irr,  2  Powl.  ft 
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injuring  the  plaintiff,  besides  damaging  his 
wagon. 

The  trial  judge  was  asked  to  nonsuit 
on  the  ground  that  no  negligence  of  the  de- 
fendant had  been  shown,  and  also  on  the 
ground  of  contributory  negligence.  He  de- 
clined to  nonsuit  on  the  second  ground, 
but  did  nonsuit  on  the  first,  holding  that 
'*it  had  not  been  shown  that  the  defendant 
failed  to  do  anything  that  a  reasonable 
and  prudent  man  should  do  by  means  of 
which  the  accident  resulted." 

The  declaration  is  a  little  vague.  It 
charges,  in  the  first  count,  that  the  de- 
fendant did  so  carelessly  and  negligently 
run  and  operate  said  automobile  along  the 
said  highway,  and  on  the  wrong  side  there- 
of, that  as  a  direct  and  proximate  cause  of 


such  carelessness  and  negligence  the  ac- 
cident resulted.  This  may  be  read  as 
charging  general  carelessness  in  operation, 
or  carelessness  in  running  on  the  wrong 
side,  or  both.  But  whatever  may  be  in- 
tended, the  second  count  charges  distinctly 
a  failure  to  keep  a  proper  lookout  and 
to  have  the  machine  under  proper  control; 
and  we  are  clearly  of  opinion  that  a  case 
for  the  jury  was  made  out  under  this 
count.  It  is  strenuously  argued,  and  this 
argument  seems  to  have  carried  great 
weight  in  the  mind  of  the  trial  judge,  that 
the  rule  of  the  road  absolutely  required 
defendant,  in  passing  the  covered  wagon 
ahead  of  him,  to  do  so  on  the  left,  irre- 
spective of  the  position  of  that  wagon  in 
the  road.     Such  a  rule  is  intimated  in  the 


R.  266,  1  L.  J.  K.  B.  63,  25  Revised  Rep. 
554. 

There  are  dicta  in  Mooney  v.  Trow  Direc- 
tory, Printing  &  Bookbinding  Co.  2  Misc. 
238,  29  N.  Y.  Supp.  957,  that  the  rule  with 
regard  to  keeping  to  the  right  on  a  public 
highway  does  not  apply  to  one  drawing  up 
to  a  stopping  place  to  water  his  horse  or 
to  turn  out  of  the  road. 

A  statute  providing  that  where  vehicles 
meet,  the  drivers  of  each  must  turn  season- 
ably to  the  right  of  the  center  of  the  high- 
way BO  as  to  pass  without  interference,  is 
applicable  to  bicycles  as  well  as  to  other 
vehicles.  Wistrom  v.  Redlick  Bros.  6  Cal. 
App.  671,  92  Pac.  1048;  State  v.  Collins,  16 
R.  I.  371,  3  L.R.A.  394,  17  Atl.  131.  (And 
see,  generally,  as  to  applicability  of  rule  of 
road  to  bicycles,  note  in  47  L.R.A.  293.) 

And  an  act  providing  a  penalty  in  case 
a  person  driving  any  stagecoach,  wagon, 
sleigh,  or  carriage  upon  any  turnpike 
should  wilfully  so  drive  as  to  hinder  any 
other  stagecoach,  wagon,  sleigh,  or  carriage, 
applies  only  to  vehicles  carrying  passen- 
gers, and  is  not  applicable  to  those  driv- 
ing private  vehicles.  State,  Hageman, 
Prosecutor,  v.  VanDoren,  6  N.  J.  L.  J.  310. 

See  also  Mooney  v.  Trow  Directory,  Print- 
ing &  Bookbinding  Co.  under  section  XIII., 
infra,  "Where  vehicles  are  driving  on  or 
near  street  car  tracks.'' 


///.  Bight  to  drive  on  any  part  of  road 
tehen  other  vehicles  not  in  sight. 

It  is  the  right  of  everyone  to  travel  on 
any  part  of  a  highway  that  may  suit  his 
taste  or  convenience  not  occupied  by  an- 
other, provided  no  one  is  meeting  him  with 
teams  and  carriages  having  occasion  or  a 
desire  to  pass  him.  If,  however,  anyone 
wishes  to  pass  him,  it  is  his  duty  to  yield 
half  of  the  traveled  track  in  such  season 
that  the  approaching  traveler  may  pass 
without  interruption.  Dunham  v.  Rackliff, 
71  Me.  347;  Palmer  v.  Barker,  11  Me.  338; 
Daniels  v.  Clegg,  28  Mich.  32;  Brooks  v. 
Hart,  14  N.  H.  307 ;  Simmonson  v.  Stellen- 
merf,  1  Edm.  Sel.  Cas.  194;  Brooks  v. 
41  LJLA.(N.S.) 


Thomas,  17  Phila.  46;  Cruden  v.  Fentham, 
2  Esp.  686. 

And  a  statute  providing  that  persons 
traveling  with  carriages,  etc.,  on  meeting 
travelers  proceeding  in  the  opposite  direc- 
tion should  seasonably  turn  to  the  right  of 
the  center  of  the  traveled  part  of  the  road, 
in  its  operation  extends  only  to  regulation 
of  the  conduct  and  rights  of  persons  travel- 
ing with  carriages  or  other  vehicles  at  the 
time  and  place  of  meeting  and  while  pass- 
ing each  other.  Brooks  v.  Hart,  14  N.  H. 
307. 

And  neither  custom,  nor  a  statute  re- 
quiring travelers  when  meeting  to  season- 
ably turn  to  the  right  of  the  center  of  the 
road,  but  providing  that  the  section  should 
not  apply  unless  some  injury  to  person  or 
property  should  occur  by  the  driver  of  a 
wagon  or  other  vehicle  refusing  or  neglect- 
ing to  turn  to  the  right,  aside  from  the 
condition  of  meeting  another  vehicle,  pro- 
hibit a  traveler  from  using  any  part  of  the 
street  in  all  its  width  and  length,  but 
wherever  he  may  be  he  should  conform  to 
the  statute  when  possible.  Beckerle  v. 
Weiman,  12  Mo.  App.  354. 

And  in  Pluckwell  v.  Wilson,  6  Car.  &  P. 
375,  it  was  held  that  a  traveler  is  not 
bound  to  keep  on  the  ordinary  side  of  the 
road,  but  that  if  he  does  not  do  so  he  is 
bound  to  use  more  care  and  diligence  and 
keep  a  better  lookout  that  he  might  avoid 
any  collision,  than  would  be  requisite  if  he 
were  to  confine  himself  to  the  proper  side 
of  the  road. 

IV,  Wide  streets. 

A  statute  requiring  that  when  travelers 
with  carriages  meet  on  a  turnpike  road  or 
highway  they  shall  seasonably  turn  their 
carriages  to  the  right  of  the  center  of  the 
road,  under  a  penalty  of  a  fine,  relates  only 
to  ordinary  narrow  roads,  but  the  custom 
of  the  road  and  the  law  founded  on  it  cover 
as  well  the  case  of  vehicles  passing  on  the 
same  side  of  roads  and  streets  so  wide  that 
there  is  no  necessity  to  go  to  the  right  of 
the  center  of  the  road  in  order  to  enable 
them  to  pass  in  safety.    Wright  v.  Fleisch- 
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opinion  in  State  v.  Unwin,  75  N.  J.  £#. 
500,  501,  68  Atl.  110,  as  resulting  from 
the  language  of  road  act,  §  91  (3  Gen. 
Stat.  p.  2823),  re-enacted  as  to  automobiles 
in  P.  L.  1906,  p.  187,  §  22,  although  this 
rule  of  the  road  was  in  no  way  involved 
in  the  decision  of  that  case.  Taking  this 
view  of  the  statute,  the  trial  judge  ruled 
out  testimony  that  the  peddler's  wagon 
was  to  the  left,  or  south,  of  the  middle  of 
the  road,  and  that  there  was  a  clear  space, 
to  the  right  or  north  of  it,  of  some  25 
feet.  This  ruling  was  excepted  to  and  is 
SiSsigned  for  error,  and  is  worthy  of  dis- 
cussion at  this  point.  Assuming  the  rule 
as  stated  in  the  Unwin  Case,  still  the  tes- 
timony was  relevant  and  competent,  be- 
cause, if  the  defendant  was  under  a  legal 


duty  of  passing  the  peddler's  wagon «  on 
the  left,  he  was  under  a  similar  duty  of 
passing  vehicles  going  in  the  opposite  di- 
rection to  the  right,  and  a  jury  may  well 
have  found  that  he  ought  to  have  waited 
until  the  peddler's  wagon  had  drawn  over 
to  the  right  and  given  him  space  to  pass 
or  a  chance  to  see  what  was  ahead  of  that 
wagon,  instead  of  taking  the  left  side  of 
the  road  before  he  could  see  whether  any- 
thing was  approaching  it  from  the  opposite 
direction  and  with  increased  chance  of  col- 
lision on  account  of  the  restricted  space. 

Returning  to  the  nonsuit,  the  situation 
was  this:  Plaintiff's  wagon  on  the  right 
of  the  road  going  east,  compelled  to  turn 
out  slightly  to  the  left  by  a  wagon  standing 
at  the  south  curb,  and  in  the  act  of  pass- 


man, 41  Misc.  533,  85  N.  Y.  Supp.  62,  modi- 
fied on  other  points  in  99  App.  Div.  547, 
91  N.  y.  Supp.  116. 

The  law  of  the  road  resting  upon  custom 
existed  prior  to  the  passing  of  the  statute 
just  referred  to,  and  would  continue  to  exist 
if  the  statute  were  repealed,  such  statutes 
merely  being  passed  to  create  a  penal  of- 
fense.   Ibid. 

V,  Where  wrought  part  of  rofid  is  hid' 
deUf  ohetructedf  or  other  traolc  ex- 
tots. 

The  rule  requiring  travelers  meeting  each 
other  to  keep  their  vehicles  to  the  right  of 
the  center  of  the  worked  part  of  the  road 
does  not  apply  in  the  winter  season,  when 
the  depths  of  snow  render  it  impossible  or 
difficult  to  ascertain  the  worked  part  of  the 
road.     Smith  v.  Dygert,  12  Barb.  613. 

And  it  is  a  reasonable  construction  of  a 
statute  requiring  travelers  meeting  to  sea- 
sonably turn  to  the  right  of  the  center  of 
the  road,  to  define  the  center  of  the  road 
when  obstructed  by  snow  to  be  the  center 
of  the  beaten  or  traveled  track,  without 
reference  to  the  worked  part.     Ibid. 

So  in  Jaquith  v.  Richardson,  8  Met.  213, 
where  a  statute  provided  that  persons  meet- 
ing on  any  bridge,  turnpike,  or  other  road 
should  turn  to  the  right  of  the  center  of 
the  traveled  part,  it  was  held  that  when 
that  part  of  the  road  which  was  wrought 
for  traveling  was  hidden  by  snow,  and  a 
path  had  been  beaten  and  traveled  on  the 
side  of  the  wrought  part,  the  path  so  beaten 
and  traveled  was  one  of  the  roads  contem- 
plated by  the  statute,  and  that  the  wrought 
part  was  not,  for  the  time  being,  the  trav- 
eled path  to  which  the  law  of  the  road  was 
restricted;  and  it  was  held  that  the  fact 
that  the  defendant  was  on  the  right  of  the 
center  of  the  wrought  path  of  the  road 
would  not  prevent  a  recovery  on  the  ground 
that  he  was  violating  the  law  of  the  road. 

The  macadamized  portion  alone  of  a 
street  40  feet  wide,  of  which  25  feet  are 
paved  and  the  remainder  macadamized, 
cannot  be  treated  as  the  traveled  part, 
within  the  meaning  of  a  statute  requiring 
41  L.R.A.(N.S.) 


travelers  by  carriage  to  keep  to  the  right 
of  the  center  of  the  traveled  part  of  the 
road;  and  therefore  a  traveler  injured  by 
collision  while  needlessly  on  the  left  of  the 
center  of  the  whole  width  of  road  cannot 
absolve  himself  from  fault  by  showing  that 
he  was  to  the  right  of  the  center  of  the 
macadamized  part.  Winter  v.  Harris,  23 
R.  I.  47,  54  L.R.A.  643,  49  Atl.  398. 

The  statute  requiring  travelers  meeting 
on  the  highway  to  drive  to  the  right  of  the 
center  of  the  road  means  that  they  shall 
keep  to  the  right  of  the  center  of  the 
worked  part  of  the  road;  and  it  is  not  the 
center  of  the  smooth  or  most  traveled  part 
of  the  road  which  is  the  dividing  line,  but 
the  worked  part,  although  the  whole  of  the 
smooth  or  most  traveled  path  may  be  upon 
one  side  of  that  center.  Earing  v.  Lan- 
singh,  7  Wend.  185. 

In  Clark  v.  Com.  4  Pick.  125,  it  was  held 
that  the  "traveled  part"  of  the  road  in- 
tended by  a  statute  providing  that  vehicles 
meeting  each  other  should  turn  to  tiio 
right  of  the  center  of  the  traveled  part  of 
the  road  intends  that  part  which  is  usually 
wrought  for  traveling,  and  that  a  traveler 
is  not  obliged,  because  a  track  has  been 
made  on  one  side  of  the  part  so  wrought, 
to  turn  to  the  right  of  the  center  of  this 
track,  but  if  he  turns  to  the  right  of  the 
center  of  the  wrought  path,  so  thaX  there 
is  room  on  the  wrought  path  for  the  other 
traveler  to  pass,  it  is  sufficient. 

In  GouL  V.  Allen,  11  Met.  403,  however, 
where  a  statute  required  travelers  in  car- 
riages who  met  on  the  road  seasonably  to 
drive  their  carriages  to  the  right  of  the 
middle  of  the  traveled  part  of  the  road 
under  a  penalty  named,  it  was  held  that  a 
traveler  could  not  avoid  the  penalty  pro- 
vided for,  by  seasonably  turning  to  the 
right  of  the  wrought  part  of  the  road  as 
distinguished  from  the  traveled  part,  al- 
though there  was  sufficient  room  for  the 
other  party  to  pass  with  convenience  and 
safety. 

In  Daniels  v.  Clegg,  28  Mich.  32,  it  was 
held  that  the  "traveled  part  of  the  road" 
referred  to  in  a  statute  requiring  travelers 
meeting  to  turn  to  the  right  meant  that 
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ing  the  peddler^s  wagon,  which  was  going 
west  and  about  in  the  middle  of  the  road; 
defendant's  automobile  directly  behind  the 
peddler's  wagon,  which  obstructed  defend- 
ant's view.  From  this  and  from  the  fact, 
as  the  jury  might  have  found,  that  the 
automobile  turned  rather  sharply  to  the 
left,  struck  the  left  fore  wheel  of  plain- 
tiff's wagon  at  an  angle,  as  testified,  and 
with  enough  force  to  throw  all  three  occu- 
pants out  of  it  and  kill  one  of  them,  it 
was  entirely  open  to  the  jury  to  infer 
that  defendant  had  "failed  to  keep  a  proper 
lookout  and  have  his  automobile  under 
proper  control;"  and  that,  if  he  had  done 
either,  the  accident  would  not  have  result- 
ed. As  has  been  said,  if  the  defendant's 
duty  was  to  pass  the  peddler's  wagon  on 


the  left,  he  was  not  entitled  to  do  so  en- 
tirely at  the  risk  of  other  vehicles  with 
rights  equal  to  his  own,  and  which,  com- 
ing from  the  opposite  direction,  had  pri- 
marily at  least  as  much  right  as  he  to 
utilize  the  space  to  the  south  of  the  ped- 
dler's wagon.  As  to  such  vehicles  a  duty 
of  reasonable  care  rested  upon  him  to  dis- 
cover and  avoid  them;  and  whether  he  ex- 
ercised such  care,  under  the  circumstances, 
was  a  question  for  the  jury. 

The  defendant  in  error  argues  that  the 
nonsuit  was  justifiable  on  the  ground  of 
plaintififs  contributory  negligence.  The 
alleged  negligence  on  which  the  motion  was 
rested  was  in  ''permitting  to  be  placed.  Or 
placing,  the  occupants  of  the  seat  of  the 
wagon   he  was   riding   upon,   so   that   his 


part  of  the  road  which  was  wrought  for 
traveling,  and  was  not  confined  merely  to 
the  most  traveled  part  of  the  road. 

To  the  same  effect  is  Tyler  v.  Nelson, 
100  Mich.  37,  66  N.  W.  671. 

The  statute  in  Daniels  v.  Glegg,  supra, 
was  modeled  after  the  Massachusetts  stat- 
ute, involved  in  Clark  v.  Com.  and  Com.  v. 
Allen,  supra,  and  the  court  stated  that  the 
construction  placed  upon  it  by  them  was  the 
same  as  that  placed  upon  the  Massachusetts 
statute  in  Clark  v.  Com.  supra,  but  they 
stated  that  the  later  case  of  Com.  v.  Allen, 
supra,  seem  to  have  adopted  the  contrary 
interpretation. 

Where  the  law  authorizing  the  construc- 
tion of  a  road  expressly  enacts  that  all 
travelers  shall  keep  sufficiently  to  the  right 
to  afford  a  safe  and  free  passage  to  all 
others  meeting  them,  a  recovery  may  be 
had  where  it  appears  that  at  the  point  of 
collision  there  was  a  turnpike  road,  and 
on  either  side  a  summer  road,  and  that  the 
plaintiff  was  driving  along  the  summer 
road,  to  her  right,  when  she  was  run  into 
by  the  defendant,  who  was  proceeding  in 
the  opposite  direction  on  the  same  road, 
and  made  no  attempt  to  turn  out  there- 
from until  very  near  to  the  plaintiff,  when 
it  was  too  late.  Wilson  v.  Rockland  Mfg. 
Co.  2  Harr.  (Del.)  67. 

The  presence  of  a  traveler  on  the  left- 
hand  side  of  the  road  when  he  is  meeting  a 
person  going  in  the  opposite  direction  is 
justified  where  the  part  of  the  street  to  his 
right  was  impassable.  Quinn  v.  O'Keeffe,  9 
App.  Div.  68,  41  N.  Y.  Supp.  116. 

And  where  the  right-hand  side  of  a  street 
is  substantially  impassable  by  reason  of 
loose  paving  stones  lying  on  the  surface,  or 
by  reason  of  any  appearances  that  it  would 
be  extremely  difficult  to  travel  there,  a 
traveler  is  justified  in  confining  himself  to 
the  beaten  and  traveled  portion  of  the  road, 
although  this  may  be  on  his  left-hand  side. 
Ibid. 

And  where  the  right  or  lower  side  of  a 
street  is  not  in  a  proper  condition  for  the 
safe  and  easy  passage  of  vehicles,  and  the 
upper  side  is,  and  it  appears  that  it  is 
usual  for  vehicles  to  use  the  upper  side 
41  LJLA.(N.p.) 


whether  going  in  one  direction  or  the  other, 
it  does  not  militate  against  the  case  of  a 
driver  that  the  vehicle  in  which  he  was  rid- 
ing was  on  the  left  or  upper  side  of  the 
street,  instead  of  the  right  or  lower  side. 
Loyacano  v.  Jurgens,  50  La.  Ann.  441,  23 
So.  717. 

But  it  is  no  defense  that  a  traveler  who 
was  proceeding  on  the  wrong  side  of  the 
road  and  collided  with  another  had  no  de- 
signs to  offend,  or  that  the  road  on  his 
right  side  was  rough  and  rutty,  and  that 
it  was  more  difficult  for  him  than  for  the 
other  party  to  turn  out,  unless  the  ob- 
stacles to  turning  out  are  insuperable  or 
extremely  difficult  Earing  v.  Lansingh,  7 
Wend.  185. 

See  also  Luedtke  v.  Jeffery,  under  sec- 
tion XXI.,  infra,  on  ''Rule  of  the  road  as 
affected  by  darkness.' 
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VI,  Duty  to  turn  to  extreme  right. 

In  Quinn  v.  O'Keeffe,  9  App.  Div.  68,  41 
N.  Y.  Supp.  116,  it  was  held  that  a  driver 
of  a  vehicle  in  passing  another  is  not  bound 
to  go  to  the  extreme  right  of  the  usable 
road,  but  is  only  bound  to  leave  as  much 
leeway  as  is  reasonably  necedsary  for  the 
other  vehicle  to  pass. 

And  in  Tooker  v.  Fowler  ft  S.  Co.  147 
App.  Div.  164,  132  N.  Y.  Supp.  213,  where 
the  defendant's  runaway  horse  and  delivery 
wagon  collided  with  the  plaintiff's  vehicle, 
it  was  held  that  the  defendant's  driver  was 
not  bound  to  go  to  the  extreme  right  of  the 
highway  to  allow  the  passage  of  an  automo- 
bile which  ran  into  a  ladder  projecting 
from  his  wagon  and  caused  the  horse  to 
run  away,  where  it  appeared  that  there  was 
a  space  of  from  6  to  9  feet  between  the 
automobile  and  the  defendant's  wagon,  and 
that  no  accident  would  have  happened  had 
not  the  wheel  skidded  and  thrown  the  rear 
end  of  the  wagon  around. 

VII:  Bight  to  assume  that  travelers  trill 
Orive  to  right. 

In  the  use  of  a  public  highway  a  party 
has  a  right  to  expect  from  others  ordinary 
prudence,  and  to  rely  upon  that  in  deter- 
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vision  was  obscured  or  his  movements  im- 
peded." We  fail  to  see  anything  in  the 
situation  that  either  obscured  his  vision 
or  impeded  his  movements.  All  three 
were  on  one  seat,  plaintiff  in  the  middle. 
If  there  was  any  question  of  negligence  in- 
volved in  this^  it  was  pre-eminently  for  the 
jury.  Nor  do  we  find  anything  else  in 
the  case  that  would  have  justified  the 
judge  in  dealing  with  contributory  negli- 
gence as  a  court  question. 
Another  error   in   the   exclusion  of   evi- 


dence should  be  noted.  A  witness  for 
plaintiff  testified  to  having  had  a  conver- 
sation with  the  defendant  the  day  after  the 
accident)  but  after  objection  was  not  al- 
lowed to  state  what  defendant  said  about 
the  accident.  Of  course^  anything  that  de- 
fendant said  was  competent  for  plaintiff 
to  bring  out  as  an  admission  on  his  part» 
and  it  was  clear  error  to  exclude  it. 

The   judgment   will   be    reversed   to  the 
end  that  a  venire  de  novo  issue. 


mining  his  own  means  of  using  the  road. 
Daniels  v.  Clegg,  28  Mich.  32. 

And  each  driver  may  assume  that  the 
other  will  obey  the  law  of  the  road  and 
will  drive  to  the  right,  and  each  has  the 
right  to  act  on  that  assumption.  Vonder- 
horst  Brewing  Co.  v.  Amrhine,  98  Md.  406, 
66  AtL  883;  Angell  v.  Lewis,  20  R.  I.  391, 
78  Am.  St.  Rep.  881,  39  Atl.  621;  Ballard 
V.  Collins,  63  W^ash.  493,  115  Pac.  1050. 

And  this  is  especiallv  true  where  a  col- 
lision takes  place  in  the  dark.  Angell  v. 
Lewis,  20  R.  I.  391,  78  Am.  St.  Rep.  881, 
39  Ati.  521. 

Vlllm  PaaMng    hettveen    vehicles    pro* 
eeeding  in  opposite  directions. 

Unless  the  situation  shows  a  probability 
of  a  bicyclist  who  was  riding  behind  a  team, 
trying  to  pass  that  team  when  opposite  one 
approaching  from  the  opposite  direction, 
the  driver  of  the  latter  team  cannot  be  ex- 
pected to  crowd  against  the  curbstone  in 
order  to  prevent  a  collision  with  the  bicy- 
clist. Pidc  V.  Thurston,  25  R.  I.  36,  54  Atl. 
600. 

And  there  is  a  strong  preponderance  of 
evidence  that  there  was  no  negligence  on 
the  part  of  the  defendant,  and  that  the  ac- 
cident was  attributable  to  the  plaintiff's 
own  act  in  attempting  to  ride  her  bicycle 
in  a  dangerous  place,  where  her  evidence 
shows  that  she  was  riding  along  a  street 
23i  feet  wide,  and  that  there  was  ahead  of 
her  on  the  right  hand  a  large  wagon  going 
in  the  same  direction,  and  that  on  the  left 
hand  the  defendant's  carriage  was  coming 
toward  her,  that  she  was  behind  and  a  lit- 
tle to  the  left  of  the  team  in  front,  which 
she  had  started  to  pass,  when  the  collision 
with  the  defendant's  carriage,  coming  in 
the  opposite  direction,  occurred.     Ibid. 

In  Everett  v.  Sturges,  46  Pa.  Super.  Ct. 
612,  it  was  held  that  the  case  was  for  the 
jury,  and  that  a  verdict  for  the  plaintiff 
should  be  sustained,  where  it  appeared  that 
the  plaintiff  was  driving  a  buggy  along  a 
city  street,  leading  a  horse  behind  the 
buggy;  that  he  found  himself  in  the  rear 
of  two  coal  wagons  which  were  proceeding 
on  the  right,  and  that  he  turned  to  the  left, 
and,  after  passing  one  and  when  opposite 
the  second,  saw  an  automobile  approach- 
ing, and  finding  that  he  had  not  room  be- 
tween the  automobile  and  the  coal  wagon, 
instead  of  keeping  to  the  right,  he  turned 
further  to  the  left,  and  approached  within 
41  L.R.A.(N.S.) 


about  2  feet  of  the  curb,  and  it  appeared 
that  the  automobile  passed  the  plaintiff's 
buggy  in  safety,  but  inclined  to  the  right 
after  passing  the  buggy  and  struck  the 
horse  which  was  being  lead. 

IX,  Where  vehicle  following  another 
turns  and  collides  toith  one  conUng 
toward  it. 

A  verdict  for  the  defendant  should  be 
set  aside  where  the  evidence  shows  that 
the  plaintiff's  wife  while  driving  his  wagon 
on  the  right-hand  side  of  the  road  saw  &¥0 
teams  coming  towards  her  from  the  op- 
posite direction,  and  seasonably  turned  out 
still  further  toward  the  right  to  allow  them 
to  pass,  and  that  as  she  was  passing  them 
the  defendant,  who  was  traveling  in  the 
rear  of  the  teams  referred  to,  suddenly 
turned  out  to  his  left,  and  in  attempting  to 
pass  the  teams  ran  into  the  plaintiflTs  t^un. 
Angell  v.  Lewis,  20  R.  I.  391,  78  Am.  St. 
Rep.  881,  39  Atl.  521. 

X.  Where  one  traveler  is  on  wrong  side, 

tut  there  is  room  for  passage. 

There  is  such  contributory  negligence  on 
the  part  of  the  plaintiff  as  to  prevent  a 
recovery,  where  the  evidence  shows  that 
while  riding  along  a  narrow  street  he  met 
a  wagon  heavily  loaded  with  hay,  which  he 
could  have  easily  passed  on  the  left,  but 
tried  to  pass  it  on  the  right,  and,  there  not 
being  sufficient  room,  attempted  to  force 
his  horse  upon  the  sidewalk,  when  some- 
thing struck  it,  causing  it  to  fall  and  throw 
him  under  the  wagon,  which  it  appeared 
was  being  driven  at  a  slow  walk.  Landa 
V.  McDermott,  —  Tex.  — ,  16  S.  W.  802. 

And  where  the  preponderance  of  evidence 
establishes  that  the  plaintiff,  who  was  rid- 
ing a  bicycle,  lost  his  balance  while  pass- 
ing between  the  sidewalk  and  a  horse  and 
wagon  proceeding  in  the  opposite  direction, 
on  the  wrong  side  of  the  street,  no  recovery 
can  be  had  where  it  appears  that  there  was 
ample  room  for  him  to  have  passed  in 
safety.  Brownstein  v.  Imperial  Electric 
Light  Co.  Rap.  Jud.  Quebec  17  C.  S.  292. 

In  an  action  to  recover  for  an  injury  re- 
sulting from  a  colli3ion,  where  it  appeared 
that  the  defendant's  team  had  not  given  a 
part  of  the  jniddle  of  the  street  as  required 
by  statute,  an  instruction  authorizing  the 
jury  to  infer  negligence  and  unskilful  man- 
agement of  the  plaintiff's  horse  merely  from 
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the  fact  that  the  driver  saw  the  team  of 
the  defendant  at  some  distance  and  from 
that  time  until  the  collision,  and  did  not 
pass  the  defendant's  wagon  safely,  there 
being  ample  room  on  the  plaintiff's  right 
to  do  80,  is  properly  refused.  Wood  v. 
Luscomb,  23  Wis.  287. 

And  although  some  portion  of  the  plain- 
tiff's carriage  is  to  the  left  of  the  center 
portion  of  the  traveled  way,  if  he  has 
turned  sufficiently  to  allow  the  defendant 
to  pass  if  he  continues  his  course,  the  plain- 
tiff is  not  guilty  of  such  contributory  neg- 
ligence as  will  bar  a  recovery.  Buxton  v. 
Ainsworth,  138  Mich.  532,  101  N.  W.  817, 
6  Ann.  Cas.  146. 

See  also  Strouse  v.  Whittlesey,  under  sec- 
tion XII.,  infra,  on  rule  as  to  "where  one 
turns  into  prohibited  part  of  way  to  avoid 
standing  Tehicle." 

XI,  Where   hoth  parties  are  traveling 
on  wrong  side. 

The  question  of  the  exercise  of  reason- 
able care  \s  for  the  jury  where  there  is 
evidence  that  the  plaintiff  was  proceeding 
along  the  highway  on  his  left  in  an  automo- 
bile when  the  defendant  came  into  view, 
riding  a  horse  recklessly  and  traveling  on 
what  to  him  was  the  left  of  the  road,  and 
there  is  also  evidence  that  the  plaintiff 
changed  his  course  and  turned  to  his  right 
directly  in  the  path  of  the  oncoming  horse. 
Tompkins  v.  Barnes,  145  App.  Div.  637, 
130  N.  Y.  Supp.  320.  The  court  said: 
"There  was  no  presumption  that  the  horse 
would  change  his  course,  and  the  plaintiff 
was  not  in  danger  to  remain  op  his  left- 
hand  side  of  the  street  as  he  was  going. 
Instead  of  keeping  to  his  course,  he  testi- 
fies that  he  crossed  over  to  his  right-hand 
side  of  the  street,  directly  in  the  path  of 
the  oncoming  horse;  and  {he 'situation  thus 
presented  the  question  for  the  jury  whether 
this  was  exercising  that  reasonable  degree  of 
care  which  the  law  demands  as  a  condition 
of  recovery.  The  jury  has  found  that  the 
plaintiff  is  not  entitled  to  recover,  and  it 
may  well  be  that  in  considering  the  evidence 
they  reached  the  conclusion  that  the  plain- 
tiff, although,  generally  speaking,  he  is 
entitled  to  be  upon  the  right-hand  side  of 
the  highway,  was  not  called  upon  in  the 
exercise  of  reasonable  care  to  get  to  the 
right-hand  side  of  the  road  in  the  face  of 
this  horse,  which,  according  to  the  testi- 
mony, was  being  ridden  recklessly  along 
the  highway.^ 
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XII,  Where  one  turns  into  prohibited 
part  of  ^cay  to  avoid  standing  vehi^ 
cle, 

A  driver  who  turns  into  the  middle  of  the 
street  only  so  far  as  is  reasonably  neces- 
sary to  pass  a  standing  wagon,  and  in  so 
doing  occupies  about  2^  feet  beyond  the 
center  line  of  tjie  street,  and  who  does  not 
discover  the  vehicle  of  one  proceeding  in  the 
other  direction  until  the  instant  of  the 
collision,  is  not  liable  for  the  injury  result- 
ing, where  it  appears  that  there  was  abun- 
41  L.R.A.(N.S.) 


dant  room  for  the  other  party  to  pass. 
Strouse  v.  Whittlesey,  41  Conn.  569.  The 
court  said:  *'£ach  party  followed  the  rule 
which  required  him  to  keep  to  the  right- 
hand  side  of  the  way,  and  but  for  the  stand- 
ing team  no  collision  would  have  occurred. 
The  defendant  had  a  right  to  pass  that 
team,  and,  if  necessary  for  that  purpose, 
to  cross  the  center  line  of  the  street,  provid- 
ed he  observed  proper  care  in  doing  so  and 
saw  that  sufficient  room  was  reserved  for 
any  team  to  pass  in  safety  which  might 
be  coming  from  the  opposite  direction.  He 
appears  from  the  finding  to  have  done  his 
duty  in  this  respect,  and  the  facts  disclose 
a  case  of  misfortune  and  accident  without 
negligence  or  fault,  in  which  the  parties 
must  respectively  sustain  the  damage  which 
happened  to  befall  them." 

Where  a  chauffeur  after  coming  out  of  a 
garage  is  compelled,  because  of  a  wagon 
backed  up  to  the  sidewalk,  which  obstructs 
his  view,  to  take  the  left  or  wrong  side  of 
the  street,  it  is  his  duty  to  proceed  with 
care  to  the  point  where  he  can  see  beyond 
the  wagon  referred  to  and  learn  whether 
it  is  safe  for  him  to  go  in  the  desired  di- 
rection. Mason-Seaman  Transp.  Co.  v. 
Wineburgh,  72  Misc.  398,  130  N.  Y.  Supp. 
178. 

And  a  traveler  proceeding  on  the  right 
side  of  the  road  at  a  moderate  speed  is  not 
guilty  of  contributory  negligence  in  not 
anticipating  that  an  automobile  will 
emerge  from  a  garage  on  the  other  side  of 
the  street,  without  any  warning,  and  turn 
in  his  direction  and  collide  with  him,  al- 
though the  driver  was  unable  to  see  the  door 
of  the  garage  on  account  of  a  van  which 
was  backed  up  to  the  sidewalk.    Ibid. 

XIII,  Where  vehicles  are  driving  on  or 
near  street  car  trades. 

The  rule  requiring  travelers  to  keep  to 
the  right  does  not  apply  where  the  right 
side  of  the  road  is  obstructed  by  cars  and 
trucks  and  other  vehicles.  Mooney  v.  Trow 
Directory,  Printing  &  Bookbinding  Co.  2 
Misc.  238,  29  N.  Y.  Supp.  957. 

A  traveler  who  turned  to  the  left  on 
meeting  a  street  car,  and  immediately  col- 
lided with  a  bicycle  rider  who  was  riding 
on  the  proper  side  of  the  street,  cannot 
invoke  the  provisions  of  a  statute  that, 
"when  vehicles  meet,  the  drivers  of  each 
must  turn  seasonably  to  the  right  of  the 
center  of  the  highway,  .  .  .  but  this 
section  does  not  apply  to  vehicles  meeting 
cars  running  <Jn  rails  or  grooved  tracks;" 
since  such  provisions  are  not  applicable 
where  a  collision  occurs  between  travelers, 
not  between  travelers  and  a  street  car. 
Diehl  V.  Roberts,  134  Cal.  164,  66  Pac.  202. 

And  the  jury  are  justified  in  finding  the 
defendant  guilty  of  negligence  where  the 
evidence  shows  that  the  plaintiff  was  riding 
a  bicycle  at  night,  6  feet  to  the  right  of  a 
street  car  running  in  the  center  of  the 
road  in  the  same  direction  about  20  or  30 
feet  in  advance  of  him,  and  that  before 
meeting  the  car  a  hack  which   was  being 
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driven  in  the  opposite  direction  by  defend- 
ant's servant,  upon  the  car  track,  turned 
aside  to  the  left,  instead  of  the  right,  and 
immediately  collided  iwrith  the  bicycle  rider. 
Ibid. 

In  Brooks  ▼.  Thomas,  17  Phila.  46,  where 
the  plaintiff,  although  he  had  the  right  of 
way  on  a  street  railway  track,  straddled 
the  track  so  that  he  had  only  one  wheel  on 
it,  it  was  held  to  be  his  duty  to  pass  one 
coming  in  the  opposite  direction  on  the  left 
side  to  the  right,  where  there  was  sufficient 
room  on  that  side. 

In  May  v.  Hahn,  —  Tex.  Civ.  App.  — , 
80  S.  W.  262,  one  ordinance  provided  that 
vehicles  driven  in  the  direction  of  a  car 
upon  any  street  railway  should  be  entitled 
to  the  track  used  by  tlie  cars  running  in 
that  direction,  another  ordinance  required 
that  in  all  cases  of  persons  meeting  each 
other  in  any  highway  or  thoroughfare  in 
the  city,  each  person  should  turn  off  and  go 
to  the  right  side  of  the  highway  or  thor- 
oughfare so  as  to  enable  the  vehicles  to  pass 
each  other  without  accident,  and  this  ordi- 
nance was  qualified  by  a  provision  that  any 
person  driving  on  any  street  railroad  track 
in  the  direction  that  the  railway  cars  were 
running  should  be  entitled  to  the  right  of 
way  on  condition  that  he  should  not  im- 
pede the  progress  of  any  car.  Where  it 
appeared  tnat  the  plaintiff,  while  following 
a  car  on  the  track,  was  run  into  by  the  de- 
fendant's wagon,  which  was  being  driven 
in  the  opposite  direction,  along  the  middle 
of  the  street,  and  made  no  effort  to  turn 
out  until  within  10  feet  of  the  plaintiff,  it 
was  held  error  to  refuse  to  give  an  in- 
struction that  if  the  defendant's  servant 
under  these  facts  was  negligent,  and  did 
not  use  due  care,  and  violated  the  ordi- 
nances, the  plaintiff  was  entitled  to  re- 
cover. 

XIV.  Where  party  turns,  hut  passes  too 

close. 

Where  the  Code  provides  that  one  meet- 
ing another  must  give  one  half  of  the  road. 
And  that  he  is  liable  for  failure  to  do  so 
when  that  failure  results  in  damages,  the 
fact  that  one  does  not  give  another  the  full 
half  of  the  road  to  which  he  is  entitled 
is  not  conclusive  evidence  of  negligence, 
since  it  is  only  where  failure  to  observe  the 
statute  is  the  proximate  cause  of  the  in- 
jury that  a  recovery  can  be  had.  Needy  v. 
Littlejohn,  137  Iowa,  704,  115  N.  W.  483. 

Where  there  was  evidence  that  the  defend- 
ant's automobile  was  driven  fapidly  towards 
the  plaintiff,  on  the  left  or  wrong  side 
of  the  highway,  directly  at  the  latter's  bug- 
gy until  just  as  it  reached  him,  when  it 
turned  off  somewhat  to  the  right  and  passed 
so  close  to  the  plaintiff's  horse  that  it  be- 
came frightened  and  went  off  into  the 
ditch,  it  is  for  the  jury  to  say  whether  or 
not,  under  all  the  circumstances  the  defend- 
ant's failure  to  observe  the  law  of  the 
road  was  the  proximate  cause  of  the  acci- 
dent.    Ibid. 

There  was  held  to  be  sufficient  evidence 
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to  warrant  a  jury  in  finding  that  the  de- 
fendant did  not  exercise  ordinary  care  in 
the  management  of  his  automobile,  and 
that  his  want  of  care  was  the  proximate 
cause  of  the  injury,  where  there  was  evi- 
dence that  the  traveled  part  of  the  highway 
was  22  feet  in  width  at  the  point  in  ques- 
tion, that  there  were  ditches  on  either  side, 
that  the  plaintiff  had  driven  to  the  right  as 
far  as  he  could  without  going  into  the  ditch 
on  the  east  side,  that  the  defendant,  as  he 
approached,  turned  his  automobile  from  the 
right  side  of  the  road  to  the  left,  that  he 
passed  so  closely  to  the  buggy  that  there 
was  but  from  1  to  2  feet  between  the  west- 
wheel  track  of  the  buggy  and  the  east- 
wheel  track  of  the  car,  that  the  wheels  of 
the  machine  were  splashing  considerable 
water  and  slush  from  the  wneel  ruts  into 
the  road  where  the  horse  was,  and  that 
there  was  nothing  to  prevent  the  defendant 
from  keeping  entirely  to  the  right  side  of 
the  center  of  the  road ;  and  it  appeared  that 
the  horse,  although  not  ordinarily  afraid  of 
such  machines,  suddenly  lurched  and  over- 
turned the  buggy.  Pfeiffer  v.  Radke,  142 
Wis.  612,  126  N.  W.  934. 

XF;  Where  parties  fail  to  turn  until 

too  late. 

A  question  of  fact  is  presented  for  the 
jury  where  it  appears  that  the  driver  of  a 
coal  wagon  was  proceeding  on  the  left-hand 
side  of  the  street,  contrary  to  the  rule  of 
the  road,  for  the  purpose  of  turning  into 
a  coal  yard,  and  that  another  vehicle  was 
approaching  from  the  other  direction  on  the 
same  side  of  the  street,  and  that  the 
drivers  called  to  each  other  to  change 
their  courses,  but  neither  changed  until 
they  were  so  near  that  a  collision  was  im- 
minent, when  the  driven  proceeding  on  the 
right,  who,  it  appeared,  knew  that  the  other 
was  desirous  of  turning  into  the  coal  yard 
referred  to,  turned  to  the  left  to  avoid  the 
collision  which  occurred.  Heffernan  v.  Al- 
fred Barber's  Son,  36  App.  Div.  163,  66 
N.  Y.  Supp.  418. 

And  see  Wilson  v.  Rockland  Mfg.  Co. 
under  section  V.,-  supra,  on  rule  "Where 
wrought  part  of  road  is  hidden,  obstructed, 
or  other  track  exists." 

XVI.  Where  collision  results  frotn  sfcy* 
ing  or  sudden  turn  of  horse. 

The  momentary  shying  of  a  horse  travel- 
ing on  a  highway,  by  which  a  vehicle  is 
brought  into  a  collision  with  one  traveling 
in  the  opposite  direction  on  the  wrong  side 
of  the  road,  is  not  the  proximate  cause  of 
the  injury  resulting  from  throwing  an  oc- 
cupant out  of  the  vehicle.  Neal  v.  Kendall, 
08  Me.  69,  63  L.R.A.  668,  66  Atl.  209. 

Driving  on  the  wrong  side  of  the  road 
in  violation  of  statute  may  be  found  to  be 
the  proximate  cause  of  a  collision  with  a 
vehicle  traveling  in  the  opposite  direction, 
where  the  vehicles  are  brought  into  con* 
tact  by  the  sudden  shying  of  an  approach- 
ing horse,  which  would  not  have  caused  the 
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collision  had  the  statute  not  been  violated. 
Ibid. 

Whether  or  not  one  driving  on  the  wrong 
aide  of  the  highway  in  violation  of  the 
statute  should  have  anticipated  a  collision 
through  the  shying  of  horses  traveling  in 
the  opposite  direction,  within  the  rule  that 
negligence  is  net  the  proximate  cause  of 
an  accident  unless  it  might  have  been  fore- 
seen, is  a  question  for  the  jury.    Ibid. 

A  statute  providing  that  "all  vehicles  of 
every  kind  meeting  shall  give  to  each  other 
one  half  of  the  macadamized  part  of  the 
road,  each  passing  to  the  right,"  does  not 
require  that  a  vehicle  when  it  is  not  meet- 
ing or  passing  another  shall  occupy  either 
the  right  or  left,  or  any  particular  part 
of  the  road;  and  the  fact  that  one  who  was 
run  into  by  another  coming  from  the  op- 
posite direction  occupied  the  left  part  of 
the  road  in  ascending  a  hill  will  not  pre- 
vent his  recovering  for  an  injury  sustained 
by  being  run  into  by  a  stage  which  was 
descending  the  hill,  which  would  have 
passed  in  safety  had  not  the  horses  on  the 
stage  suddenly  turned  to  the  right.  John- 
son V.  Small,  5  B.  Mon.  26. 

XVII,  Where  U  becomes  impossible  for 
one  on  wrong  side  to  yield  road. 

If  a  traveler  voluntarily  goes  upon  the 
prohibited  side  of  the  way,  and  from  the 
size  or  character  of  his  team  or  vehicle,  or 
the  state  of  the  road,  is  unable  to  sur- 
render to  travelers  proceeding  in  the  op- 
posite direction  the  portion  of  the  way  to 
which  they  are  entitled,  the  fact  that  he 
cannot  yield  the  way  might  not,  and  prob- 
ably would  not,  furnish  a  legal  excuse  ex- 
onerating him  from  liability  for  an  injury 
sustained  by  one  in  passing  who  was  nowise 
in  fault.    Brooks  v.  Hart,  14  N.  H.  307. 

XVIII.  Bules  concerning  heavily  load' 

ed  vehicles. 

A  pedestrian  or  li^ht  vehicle  should  give 
way  where  it  is  possible,  on  the  public  road 
or  street,  to  floats  and  wagons.  Lee  v.  Fo- 
ley, 113  La.  663,  37  So.  594. 

The  rule  laid  down  in  a  statute  provid- 
ing that  when  the  drivers  of  any  vehicles 
for  the  conveyance  of  persons  shall  meet 
each  other  in  the  public  highway,  each 
shall  turn  to  the  right,  and  slacken  his  pace, 
so  as  to  give  half  the  traveled  path,  if 
practicable,  and  a  fair  and  equal  opportu- 
nity to  pass,  to  the  other;  and  that  the 
driver  of  any  such  vehicle  who  shall,  by 
neglecting  to  conform  to  these  requirements, 
drive  against  another  vehicle,  shall  be  li- 
able, is  limited  to  vehicles  of  the  same 
description;  and  the  driver  of  a  truck  for 
the  conveyance  of  goods,  when  he  meets  a 
vehicle  for  the  conveyance  of  persons,  is  not 
under  any  statutory  obligations  to  turn  to 
the  right.  It  may  be  reasonable,  and,  if  so, 
necessary  that  he  should  do  so;  but  this 
depends  solely  on  what  should  be  the  con- 
duct, under  the  circumstances  of  the  occa- 
sion, of  a  driver  of  ordinarv  skill  and 
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prudence.  Peltier  v.  Bradley,  67  Conn.  42, 
32  L.R.A.  651,  34  Atl.  712. 

When  it  is  not  practicable  for  a  vehi- 
cle to  obey  the  rule  of  the  road  requiring 
vehicles  to  drive  to  the  right  of  the  middle 
of  the  road;  that  is,  when  it  is  difficult  or 
unsafe  to  do  so  on  account  of  a  heavy 
load  or  for  some  other  cause,  the  driver  is 
required  by  statute  to  stop  a  reasonable 
time  at  a  convenient  part  of  the  road  to 
enable  the  other  person  approaching  to 
pass;  and  he  should  do  this  in  obedience  to 
the  statute  without  any  request.  Kennard 
v.  Burton,  25  Me.  39,  43  Am.  Dec.  249. 

And  where  a  driver  does  not  turn  to  the 
right  of  the  middle  of  the  traveled  part  of 
the  road,  he  cannot  escape  liability  for  in- 
jury resulting  from  a  collision,  on  the 
ground  that  his  wagon  was  heavily  loaded, 
and  that  the  earth  was  frozen,  and  the 
wheels  were  in  ruts,  so  that  it  would  have 
been  difficult  or  unsafe  to  turn  to  the  right, 
where  it  appears  that  he  did  not  stop  a 
reasonable  time  at  a  convenient  part  of  the 
road  while  the  approaching  vehicles  passed. 
Ibid. 

See  also  Landa  v.  McDermott,  under  sec- 
tion X.,  supra,  on  duty  *Vhere  one  traveler 
is  on  wrong  side,  but  there  is  room  for  pas- 
sage." 

And  see  cases  under  section  XXII.,  infra, 
on  "rules  governing  travelers  on  horse- 
back." 

XIX,  Rule  as  to  anibtUanoes, 

An  ambulance  is  entitled  to  the  right  of 
way  in  a  street,  and  it  is  incumbent  upon  a 
driver  of  a  wagon,  upon  seeing  such  a  ve- 
hicle approaching  on  the  car  track,  to  devi- 
ate from  his  course  sufficiently  to  enable 
the  ambulance  to  turn  out  of  the  track  to 
avoid  a  collision  with  a  car  approaching 
towards  it  on  the  same  track.  Smith  v. 
American  Soc.  7  Misc.  158,  27  N.  Y.  Supp. 
315. 

And  the  inference  is  irresistible  either 
that,  seeing  the  ambulance,  the  persons  in 
charge  of  plaintiff's  wagon  disregarded  it 
or  its  right  of  way,  or  that  they  failed  to 
use  the  ordinary  precaution  of  persons  driv- 
ing along  the  highway,  where  it  appears 
that  the  defendant's  ambulance  was  going 
up  town  on  the  up  town  or  easterly  car 
track  in  the  rear  of  a  car;  that  the  plain- 
tiff's wagon  was  coming  in  the  opposite 
direction  on  the  right  of  the  center  of  the 
roadway,  about  3  feet  from  tne  westerly  or 
down-town  track,  in  full  view  of  the  ambu- 
lance; that  the  driver  of  the  ambulance, 
to  avoid  the  car,  turned  into  the  westerly  or 
down-town  track,  the  wheels  of  the  ambu- 
lance projecting  about  a  foot  beyond  the 
rails;  that  the  driver  continued  in  an  up- 
town direction  until  he  saw  a  down-town 
car  approaching,  when  he  attempted  to  turn 
into  the  easterlv  or  up-town  track,  and  in 
so  doing  one  oi  the  wheels  caught  in  the 
rail,  and  the  ambulance,  swerved  about  in 
a  westerly  direction  just  as  the  plaintiff's 
wagon  had  reached  a  point  about  3  feet 
westerly  from  the  westerly  rail  of  the 
westerly  down-town  track  and  immediately 
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apposite  the  ambulance,  with  which  it  col- 
lided.   Ibid. 

Under  chap.  186  of  the  Laws  of  1879,  an 
ambulance  is  entitled  to  the  right  of  way  as 
against  an  ice  wagon,  and  the  driver  of 
the  ambulance  has  the  right  to  assume  that 
the  driver  of  the  ice  wagon  will  pay  proper 
heed  to  the  ringing  of  the  ambulance  bell 
and  the  driver's  shouting.  Byrne  v.  Knick- 
erbocker Ice  Co.  24  Jones  &  S.  337,  4  N,  Y. 
Supp.  631,  affirmed  in  121  N.  Y.  700,  24  N. 
E.  1100. 

XX,  Where  traveler  on  proper  aide  is 
compelled  to  a4St  in  emergency  hy 
otiier's  neligence. 

The  rule  of  the  road  is  not  to  be  ad- 
hered to  if  a  party  has  such  clear  space 
that  he  might  easily  avoid  the  injury,  but 
where  he  suddenly  meets  one  traveling  on 
the  wrong  side  and  a  collision  occurs,  the 
latter  is  liable  unless  it  appears  clearly 
that  the  party  who  is  on  the  proper  side 
had  ample  means  and  opportunity  to  pre- 
vent the  injury.  Chaplin  v.  Hawes,  3  Car. 
&  P.  654. 

A  bicyclist  who  is  proceeding  on  the  right 
side  of  a  road  is  justified  in  supposing  that 
a  traveler  driving  somewhat  rapidly  in  the 
opposite  direction,  on  the  wrong  side  of  the 
road,  will  obey  the  law  and  turn  out,  un- 
til the  last  moment;  and  hence  no  negli- 
gence should  be  imputed  to  the  bicyclist 
himself  in  not  going  to  the  left  until  the 
other  was  right  upon  him,  since  until  that 
time  he  had  no  reason  to  believe  that  the 
other  would  not  give  way  to  him.  Schimpf 
V.  Sliter,  64  Hun,  463,  19  N.  Y.  Supn.  644. 

And  being  placed  in  a  position  of  danger 
by  the  other,  his  mistake  in  not  seasonably 
turning  is  not  negligent.     Ibid. 

And  in  such  a  case  it  is  not  negligence 
on  the  part  of  the  bicyclist  not  to  run  the 
risk  of  turning  to  his  left  when  to  do  so 
would  have  subjected  him  to  the  risk  of 
collision  with  the  other  traveler  should  they 
turn  the  same  way.     Ibid. 

And  a  traveler  is  not  guilty  of  negligence 
as  a  matter  of  law  because  he  turns  to  the 
left,  instead  of  to  the  right,  when  he  was 
confronted  with  a  sudden  danger  of  being 
run  into  by  an  automobile  proceeding  at 
a  high  speed.  McFern  v.  Gardner,  121  Mo. 
App.  1,  97  S.  W.  972. 

And  where  the  position  of  the  plaintiff 
who  was  run  into  by  a  vehicle  going  in 
the  opposite  direction  was  not  dangerous 
until  the  other  traveler's  act  suddenly  ren- 
dered it  so,  he  is  not  chargeable  with  con- 
tributory negligence  as  a  matter  of  law 
because  he  did  not  see  the  defendant,  or 
because  he  failed  to  anticipate  that  he 
would  suddenly  turn  to  the  left,  or  be- 
cause he  did  not  instantly  resort  to 
some  self-protecting  expedience.  Gilbert  v. 
Burque,  72  N.  H.  621,  67  Atl.  927. 

XXI,  Bute  of  the  road  as  affected  hy 

darkness. 

One  who  drives  along  the  left-hand  side 
of  the  road  after  sunset  at  a  very  fast  pace, 
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is  wilfully  negligent,  and  is  liable  to  one 
who  is  proceeding  in  the  opposite  direction 
on  the  proper  side  of  the  road.  Shockley 
v.  Shepherd,  9  Houst  (Del.)  270,  32  Atl. 
173. 

And  a  traveler  who  drives  his  horse  and 
buggy  at  night  when  it  is  quite  dark,  along 
the  left  side  of  a  poorly  liglited  street,  at  a 
rajpid  pace,  and  collides  with  another  buggy 
gomg  in  the  opposite  direction  on  the 
proper  aide  of  the  street,  is  guilty  of  neg- 
ligence.   Dunn  V.  Moratz,  92  111.  App.  477. 

And  where  a  traveler  is  driving  fast  in 
the  nighttime  on  the  wrong  side  of  the  road, 
it  is  no  defense  to  an  action  brought  by  a 
traveler  who  collided  with  him  that  he  be- 
lieved that  he  had  not  time  enough  to  turn 
out  after  he  had  received  the  warning  of 
the  other  party.  Simmonson  v.  Stellenmerf, 
1  Edm.  Sel.  Cas.  194. 

The  driver  of  an  automobile  who  collides 
in  the  nighttime  with  a  wagon  which  had 
stopped  on  the  right  side  of  the  road  to 
allow  the  machine  to  pass  ia  guilty  of  neg- 
ligence, whether  he  struck  the  wagon  by 
turning  into  it  or  by  running  too  far  to  the 
wrong  side  of  the  highway.  Anderson  v. 
Sparks,  142  Wis.  398,  126  N.  W.  926. 

And  where  there  is  evidence  tending  to 
show  that  the  automobile  which  collided 
with  the  vehicle  of  the  plaintifiTs  husband 
was  driven  at  a  dangerous  and  reckless 
speed,  on  a  dark  night,  without  lights  and 
without  sounding  the  horn;  and  that  it 
was  turned  to  the  left,  instead  of  the  right, 
— ^a  prima  facife  case  of  negligence  on  the 
part  of  the  defendant  is  shown.  McFern  v. 
Gardner,  121  Mo.  App.  1,  97  S.  W.  972. 

And  in  fact  that  a  driver  who  hears  a 
vehicle  coming  in  the  opposite  direction  at 
full  speed,  on  a  dark  night,  turns  as  far 
as  he  can  upon  the  right  side  of  the  road, 
does  not  show  contributory  negligence  on 
his  part,  even  although  the  collision  might 
not  have  occurred  if  he  had  stayed  where 
he  was.  Flower  v.  Witkovsky,  69  Mich. 
371,  37  N.  W.  364. 

The  law  of  the  road  requiring  travelers 
to  turn  to  the  right  of  the  center  does  not 
render  a  traveler  liable  for  a  collision 
caused  by  his  not  turning  to  the  right, 
where  by  reason  of  darkness  he  is  in  no 
actual  fault,  either  for  not  knowing  that  he 
is  on  the  left  side,  or  for  not  knowing  that 
he  is  approaching  a  vehicle.  Lyons  v. 
Child,  61  N.  H.  72. 

And  absence  of  negligence  in  failing  to 
turn  out  upon  meeting  a  bicyclist  upon  the 
highway  on  the  night  is  shown  by  the  fact 
that  the  driver  was  watching  the  horse  and 
the  road  in  advance  for  Sie  purpose  of 
seeing  anyone  who  might  be  on  the  road, 
and  did  not  see  nor  hear  anyone  until  the 
collision  occurred.  Cook  v.  Fogarty,  103 
Iowa,  600,  39  L.R.A.  488,  72  N.  W.  677. 

The  question  of  plaintiff's  contributory 
negligence  is  for  the  jury  where  there  is 
evidence  that  he  turned  out  in  the  night- 
time for  an  automobile  which  collided  with 
him,  as  soon  as  he  saw  the  lights  on  the 
machine,  and  that  the  track  was  but  18 
'  feet   wide,    with    a    ditch    on    either    side. 
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Anderson  v.  Sparks,  142  Wis.  398,  125  N. 
W.  925. 

And  a  case  is  properly  submitted  to  the 
jury  on  the  question  of  the  defendant's 
negligence  and  the  plaintiff's  contributory 
negligence,  where  there  was  evidence  going 
to  show  that  a  heavy  wagon  drawn  by  three 
horses  driven  abreast,  and  requiring  great- 
er space  than  usual  in  passing  along  tht; 
road,  was  being  driven  so  far  to  the  left 
side  of  a  much  traveled  highway  that  it  was 
impossible  for  a  buggy  to  pass  on  that  side, 
and  that  the  wagon  collided  with  a  buggy 
coming  in  the  opposite  direction,  which  was 
being  driven  on  the  right  side  of  the  road, 
there  being  further  evidence  that  the  driver 
of  the  buggy  was  prevented  from  seeing  the 
wagon,  by  the  darkness,  until  it  was  too 
dose  to  avoid  the  collision,  and  that  the 
wagon  could  have  been  driven  in  the  mid- 
dle of  the  road,  when  there  would  have  been 
plenty  of  room  for  other  vehicles  to  pass  on 
either  side.  Standard  Oil  Co.  v.  Hartman, 
102  Md.  563,  62  Atl.  805. 

So  the  question  of  negligence  and  contrib- 
utory negligence  is  for  the  4utj  where  the 
evidence,  in  an  action  to  recover  damage 
for  a  collision  in  the  nighttime,  shows  that 
there  was  a  traveled  track  on  both  sides  of 
the  middle  of  the  road,  and  tended  to  prove 
that  the  plaintiff's  horse  was  being  driven 
at  a  slow  trot  as  near  the  right  side  of  the 
street  as  possible,  while  the  defendant  was 
going  in  the  opposite  direction,  and  con- 
ceded that  he  was  about  in  the  center  of  the 
street,  a  little  to  the  right.  Luedtke  v. 
Joffery,  89  Wis.  136,  61  N.  W.  292. 

A  special  finding  that  the  defendant's 
servant,  who  was  driving  an  onmibus,  met 
the  plaintiff  going  in  the  opposite  direction 
in  a  sleigh;  thai  the  onmibus  was  being 
driven  in  a  careless  manner,  at  a  trot,  and 
was  not  turned  to  the  right  to  give  half 
the  road,  so  that  the  plaintiff  was  obliged 
to  turn  out  of  the  beaten  track  and  over- 
turned ;  and  that  the  accident  occurred  at  a 
point  near  an  electric  light  which  was  light- 
ed,— does  not  contain  all  the  facts  essential 
to  a  recovery,  since  it  does  not  show  that 
defendant's  driver  had  not  the  instant  be- 
fore turned  onto  the  street,  nor  that  the 
rays  from  the  light  mentioned  were  not 
obstructed.  Walkup  v.  May,  9  Ind.  App. 
409,  36  N.  E.  917. 

See  also  Angell  v.  Lewis,  under  section 
VII.,  supra,  on  "Right  to  assume  that 
travelers    will  drive  to  right.^ 
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XXII,  Rules  governing  travelera  on 

horaehacTe. 

There  is  no  law  of  the  road  requiring  a 
man  on  horseback  when  meeting  a  horse 
or  vehicle  to  turn  out  on  the  right  or  left 
side,  but  he  must  govern  himself  in  this 
respect  according  to  his  notions  of  prudence 
at  the  time,  under  the  circumstances.  Dud- 
ley V.  Bolles,  24  Wend.  465. 

The  law  of  the  road  is  modified  in  tlie 
ease  of  a  footman  or  horseman  in  that  they 
cannot  compel  a  teamster  who  has  a  h^vy 
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load  to  turn  out  of  the  beaten  track. 
Brooks  V.  Thomas,  17  Phila.  45. 

And  it  is  ordinarily  the  duty  of  a  person 
on  horseback  to  give  the  traveled  path  to 
one  who  is  traveling  in  a  wagon  or  other 
vehicle,  sanctioned  by  a  common  consent 
and  immemorial  usage.  Washburn  v.  Tra- 
cy, 2  D.  Chip.   (Vt.)   128,  15  Am.  Dec.  661. 

A  footman  or  a  horseman  has  no  right  to 
force  a  teamster  with  a  heavy  load  out  of 
the  beaten  track,  if  there  is  sufiicient  room 
to  pass  on  either  side;  and  where  a  road 
is  narrow  and  there  is  difficulty  in  passing, 
if  the  horseman  can  turn  out  without  dan- 
cer to  himself  or  his  horse,  and  heavily 
laden  buggy  drawn  by  one  horse  cannot  be 
turned  out  without  incurring  danger,  it  is 
the  duty  of  the  horseman  to  give  way. 
Beach  v.  Parmeter,  23  Pa.  196. 

A  statute  providing  that  vehicles  meet- 
ing on  any  turnpike,  gravel,  or  plank  road 
shall  give  each  other  half  the  road,  each 
bearing  to  its  right,  applies  to  vehicles 
only,  and  does  not  affect  horsemen.  Payne 
V.  Nelson,  16  Ky.  L.  Rep.  239. 

And  this  being  true,  the  mere  fact  that  a 
horseman  in  meeting  a  vehicle  rides  on  the 
left,  instead  of  to  the  right,  does  not  con- 
stitute such  negligence  as  to  bar  a  recovery 
by  him  for  an  injury  to  his  horse  resulting 
from  the  negligence  of  the  driver  of  the  ve- 
hicle.    Ibid. 

The  principle  that  a  horseman  cannot 
compel  a  vehicle  or  heavy  draught  to  turn 
out  of  the  beaten  track  of  road  is  applica- 
ble to  a  buggy  laden  with  three  men  and 
drawn  by  a  single  horse.  Beach  v.  Parme- 
ter, supra. 

The  negligence  of  each  party  is  a  ques- 
tion for  the  jury  where  a  person  on  horse- 
back turns  to  the  left,  leaving  the  traveled 
road  to  the  right,  on  a  dark  night,  on  hear- 
ing the  approach  of  another  driving  at  a 
high  rate  of  speed,  notwithstanding  that  the 
statute  provides  that  persons  meeting  on 
highways  shall  each  turn  to  the  right. 
Riepe  v.  Elting,  89  Iowa,  82,  26  L.RJ^. 
769,  48  Am.  St.  Rep.  356,  56  N.  W.  .285. 

In  Turley  v.  Thomas,  8  Car.  &  P.  103, 
it  was  held  that  the  rule  of  the  road  as  to 
keeping  to  the  proper  side  applies  to  sad- 
dle horses  as  well  as  carriages,  and  if  a 
carriage  and  a  horse  are  about  to  pass,  the 
carriage  must  keep  its  proper  side  and  so 
must  the  horse. 

XXIII,  I>riving  on  wrong  side  as  negli- 
gence or  evidence  of  negligence. 

In  Brooks  v.  Hart,  14  N.  H.  307,  it  was 
held  that  it  is  legal  negligence  in  a  travel- 
er to  occcupy  the  half  of  the  way  appropri- 
ated by  law  to  others  having  occasion  to 
use  it  in  traveling  with  teams  and  car- 
riages, and  that  he  is  chargeable  for  any 
injury  fiowing  exclusively  from  that  cause 
alone. 

And  in  this  case  it  was  held  that  ordi- 
narily if  a  traveler  is  proceeding  upon  the 
half  of  the  way  appointed  to  him  by  stat- 
ute, traveling  with  ordinarv  care  and  pru- 

dence,  and  sustains  an  injury  by  a  colli' 
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Bion  with  a  vehicle  of  another  who  is  pro- 
ceeding upon  the  wrong  side  of  the  road, 
the  former  is  entitled  to  recover  for  any 
injury  sustained  by  the  collision.    Ibid. 

It  has  been  held  generally,  however,  that 
the  fact  that  a  traveler  is  on  the  wrong  side 
of  the  road  when  a  collision  occurs  raises  a 
presumption  of  negligence.  Pike  v.  Bos- 
worth,  7  N.  Y.  S.  R.  665 ;  Newman  v.  Ernst, 
31  N.  Y.  S.  R.  1,  10  N.  Y.  Supp.  310. 

And  one  who  violates  the  law  of  the  road 
by  driving  on  the  wrong  side  assumes  the 
risk  of  such  an  experiment,  and  is  required 
to  use  greater  care  than  if  he  had  kept  on 
the  right  side,  and  if  a  collision  takes  place 
under  such  circumstances  the  presumption 
is  against  the  party  who  is  on  the  wrong 
side.  Angell  v.  Lewis,  20  R.  I.  391,  78  Am. 
St.  Rep.  881,  39  Atl.  521. 

So  a  violation  of  a  statute  requiring  per- 
sons meeting  with  teams  on  a  highway  to 
drive  to  the  right  of  the  traveled  part  of 
the  road,  and  therefore  negligence,  is  indi- 
cated by  evidence  that  one  person  was  driv- 
ing on  the  right-hand  side,  close  to  the  side- 
wfUk,  and  that  the  other,  coming  in  the  op- 
posite direction,  collided  with  him.  Perl- 
stein  V.  American  Exp.  Co.  177  Mass.  530, 
52  L.R.A.  969,  69  N.  E.  194. 

The  fact,  however,  that  a  person  turns  to 
the  left,  instead  of  the  right,  is  not  con- 
clusive of  the  question  of  due  care  or  neg- 
ligence on  his  part,  since  there  may  be  cas- 
es in  which  such  care  would  require  that  he 
should  turn  to  the  left,  instead  of  the  right, 
and  in  which  it  would  be  negligence  on  his 
part  to  turn  to  the  right,  l^ler  v.  Nelson, 
109  Mich.  37,  66  N.  W.  671. 

To  the  same  effect  are  Beckerle  v.  Wei- 
man,  12  Mo.  App.  354;  Brember  v.  Jones, 
67  N.  H.  374,  26  L.R.A.  408,  30  Atl.  411; 
and  Quinn  v.  O'Keeffe,  9  App.  Div.  68,  41 
N.  Y.  Supp.  116. 

And  it  is  proper  in  an  action  to  recover 
damages  resulting  from  a  collision  with 
a  vehicle  driven  upon  the  wrong  side  of 
the  highway  to  instruct  the  jury  that  the 
fact  that  the  defendant's  team  was  being 
driven  on  the  left  of  the  middle  of  the 
traveled  part  of  the  road  was  evidence  of 
negligence,  but  not  conclusive,  and  that  it 
is  a  question,  upon  all  the  evidence,  wheth- 
er or  not  his  driving  upon  the  wrong  side 
of  the  road  was  negligence.  Randolph  v. 
O'Riordon,  155  Mass.  331,  29  N.  E.  583. 

And  the  fact  that  a  person  on  horseback 
turns  to  the  left,  leaving  the  traveled  part 
of  the  road  on  the  right,  on  hearing  the 
swift  approach  of  a  team  on  a  dark  night, 
is  not  conclusive  evidence  of  negligence, 
especially  in  view  of  the  custom  of  persons 
on  horseback  to  give  the  traveled  way  to 
vehicles;  although  a  statute  provides  that 
persons  meeting  on  highways  must  turn  to 
the  right,  and  makes  them  liable  for  a 
fine  in  case  of  failure  to  do  so.  Riepe  v.  Sit- 
ing, 89  Iowa,  82,  26  L.R.A.  769,  48  Am. 
St.  Rep.  356,  56  N.  W.  286. 

And  in  Larrabee  v.  Sewall,  66  Me.  376, 
it  was  held  that  an  instruction  was  proper, 
to  the  effect  that  the  fact  tnat  the  defend- 
ant, who  was  going  in  the  opposite  direc- 
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tion  from  the  plaintiff  when  he  collided 
with  her  carriage,  was  driving  on  the  wrong 
side  at  the  time,  was  strong  evidence  of 
carelessness,  but  that  it  might  be  controlled 
by  other  evidence. 

And  a  failure  to  obej  the  statutoi^  re- 
quirements that  one  driving  on  a  highway 
shall  turn  to  the  right  of  the  middle  of  a 
traveled  road  upon  meeting  a  traveler, 
while  not  negligence  per  se,  is  evidence  of 
negligence  suilicient  to  carry  the  case  to  the 
jury, — although  there  is  ample  room  to  psAs 
without  doing  so, —  if,  by  reason  of  the 
sudden  shying  of  the  approaching  horse,  the 
vehicles  are  brought  into  collision  which 
would  not  have  happened  had  the  statute 
been  obeyed;  since  under  the  circumstances 
it  may  be  found  that  the  wrongful  act  was 
the  proximate  cause  of  the  injury.  Neal 
V.  Rendall,  98  Me.  69,  63  L.R.A.  668,  56  Atl. 
209. 

Negligence  in  failing  to  turn  to  the  right 
upon  meeting  a  bicyclist  on  the  highway 
is  not  established  by  the  mere  fact  that  it 
would  have  been  possible  to  discover  his 
approach  in  time  to  do  so.  Cook  v.  Fogar- 
ty,  103  Iowa,  600,  39  L.R.A.  488,  72  N.  W. 
677. 

XXIV,  Duty  to  use  due  care  notiritlt- 
standing  other  trcuvelere*  negligence. 

To  entitle  a  traveler  who  has  sustained 
injuries  from  a  collision  with  other  travel- 
ers proceeding  on  the  wrong  side  of  the 
highway,  he  must  himself  be  free  from  con- 
tributory negligence.  Cook  v.  i*ogarty,  103 
Iowa,  600,  39  L.R.A.  488,  72  N.  W.  677; 
Kennard  v.  Burton,  25  Me.  39,  43  Am.  Dec. 
249;  Parker  v.  Adams,  12  Met.  416,  46 
Am.  Dec.  694;  Daniels  v.  Clegg,  28  Mich. 
32;  Wheeler  v.  Wall,  157  Mo.  App.  38,  137 
S.  W.  63;  Brooks  v.  Hart,  14  N.  H.  307; 
Brember  v.  Jones,  67  N.  H.  374,  26  L.R.A. 
408,  30  Atl.  411;  Simmonson  v.  Stellen- 
merf,  1  Edm.  Sel.  Cas.  194;  Schimpf  v. 
Sliter,  64  Hun,  463,  19  N.  Y.  Supp.  644; 
Newman  v.  Ernst,  31  N.  Y.  S.  R.  1,  10  N. 
Y.  Supp.  310. 

The  fact  that  a  traveler  is  proceeding  on 
the  wrong  side  of  the  way  does  not  war- 
rant another  traveler  proceeding  in  the 
other  direction  to  rush  imprudently  upon 
the  party  in  fault,  and  if  he  sustains  an  in- 
jury to  recover  damages  therefor.  Brooks 
V.  Hart,  14  N.  H.  307. 

A  traveler  who  meets  another  who  is 
proceeding  on  the  wrong  side  of  the  road 
may  probably  attempt  to  pass  if  such  at- 
tempt would  be  reasonably  safe  and  pru- 
dent, but,  if  otherwise,  he  must  delay  and 
seek  redress  for  the  detention  if  damage 
results  therefrom,  but  if  in  a  prudent  at- 
tempt to  pass  he  sustains  injury  he  is  en- 
titled to  recover.    Ibid. 

If  the  driver  of  a  vehicle  proceeding  on 
the  right  side  of  the  road  discovered  the 
vehicle  of  the  defendant,  with  which  she 
collided,  in  time  to  have  avoided  the  col- 
lision, by  stopping  or  otherwise,  it  was  her 
duty  to  do  so,  notwithstanding  the  fact 
that  the  defendant  was  guilty  of  negligence 
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in  Tiolating  the  laws  of  the  road  in  driv- 
ing on  the  wrong  aide.  Angell  v.  Lewis, 
20  R.  I.  391,  78  Am.  St.  Rep.  881,  39  Atl. 
621. 

A  driver  of  a  vehicle  about  to  meet  an- 
other team  is  presumptively  at  fault  if  he 
fails  to  turn  to  the  right  of  the  center  of 
the  wrought  portion  of  the  highway;  but  if 
the  presumption  that  he  is  thus  at  fault  is 
overcome  by  the  evidence  of  the  circumstan- 
ceB,  or  if  it  appears  that  the  faulty  if  found, 
did  not  essentially  contribute  to  the  in- 
jury, the  fact  that  he  may  have  been  in  a 
sense  out  of  place  does  not  place  him  be- 
yond the  protection  of  the  law.  Buxton  v. 
Ainsworth,  138  Mich.  632,  101  N.  W.  817, 
6  Ann.  Cas.  146. 

While  it  is  a  general  rule  that  travelers 
proceeding  in  opposite  directions  shall  sea- 
sonably turn  to  the  right  of  the  middle 
of  the  traveled  part  of  the  way,  one  may 
not  remain  stubbornly  and  doggedly  upon 
the  right  of  such  way,  and  wantonly  pro- 
duce a  collision  which  a  slight  change  of 
position  would  have  avoided.  O'Malley  v. 
Dom,  7  Wis.  236,  73  Am.  Dec.  403;  Nea- 
now  V.  Uttech,  46  Wis.  581,  1  N.  W.  221. 

And  if  the  driver  of  a  carriage  is  on  his 
proper  side  and  sees  a  horse  coming  furi- 
ously on  his  wrong  side  of  the  road,  it  is 
the  duty  of  the  driver  of  the  carriage  to 
give  way  and  avoid  an  accident,  although 
in  so  doing  he  does  go  a  little  on  what 
would  otherwise  be  his  wrong  side  of  the 
road.     Turley  v.  Thomas,  8  Car.  &  P.  103. 

The  fact  that  the  driver  of  a  vehicle  obeys 
the  rule  of  the  road  and  turns  to  the  right 
does  not  of  itself,  excuse  from  the  conse- 
quences of  his  act  if  the  collision  could  have 
been  avoided  by  the  exercise  of  such  pru- 
dence and  skill  on  his  part  as  a  reasonably 
prudent  person  would  have  observed  un- 
der the  circumstances.  Payne  v.  Nelson,  16 
Ky.   I/.  Rep.  239. 

And  it  is  not  the  law  that  if  a  traveler 
has  driven  his  wagon  on  the  right  of  the 
middle  of  the  traveled  part  of  the  high- 
way and  is  there  at  the  time  of  a  colli- 
sion, he  is  not,  under  all  possible  circum- 
stances, liable  for  a  collision;  since  there 
are  mutual  and  reciprocal  duties  incumbent 
upon  travelers,  and  they  cannot  inflict  a 
wanton  injury  when  a  change  of  position 
would  avoid  the  damage.  O'Malley  v.  Dorn, 
supra. 

And  in  Cook  Brewing  Co.  v.  Ball,  22  Ind. 
App.  666,  62  N.  E.  1002,  it  was  held  that 
there  was  no  error  in  giving  an  instruction 
that  "the  law  requires  that  persons  who 
meet  on  the  highway  shall  keep  to  tne  right. 
This,  however,  does  not  give  a  person  a 
right  to  keep  to  the  right  of  the  road  re- 
gardless of  consequences.  It  simply  means 
that  his  duty  is  to  keep  tb  the  right  unless 
he  has  some  warning  to  indicate  to  him 
that  he  must  take  some  other  course  to  pro- 
tect himself  or  to  avoid  injury  to  others." 

If  a  driver  carelessly  and  negligently 
mns  into  and  injures  a  traveler  proceeding 
in  the  opposite  direction,  the  former  is 
liable  notwithstanding  that  the  other  was 
at  the  time  preceding  qu  the  left  Bide  of 
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the  road  in  violation  of  a  statute  providing 
that  persons  meeting  should  seasonably 
drive  to  the  right  of  the  middle  of  the  trav- 
eled path  and  providing  a  penalty  for  the 
violation,  provided  the  plaintiff  was  in 
the  exercise  of  ordinary  care  and  his  fault 
did  not  contribute  to  the  accident.  Spofford 
V.  Harlow,  3  Allen,  176. 

And  although  the  plaintiff  was  violating 
the  law  of  the  road  by  letting  his  horse  and 
wagon  stand  in  the  center  of  the  street,  he 
will  not  be  prevented  from  a  recovery  if  his 
act  did  not  produce  or  directly  contribute 
to  the  accident.  Neanow  v.  Uttech,  46  Wis. 
681,  1  N.  W.  221. 

In  Wrinn  v.  Jones,  111  Mass.  360,  where 
the  plaintiff  was  driving  a  light  express 
wagon  over  a  bridge,  on  the  right  side  of 
the  road,  when  he  met  the  defendant's  heavy 
team  proceeding  on  the  same  side,  and 
drove  between  the  defendant's  team  and  the 
side  of  the  bridge  and  came  in  contact  with 
the  defendant's  team,  it  was  held  that  the 
defendant  had  no  ground  of  exception, 
where  he  asked  the  judge  to  instruct  that 
if  the  plaintiff  saw  that  the  space  through 
which  he  attempted  to  pass  was  narrow, 
and  that  there  was  ample  room  on  the  oth- 
er side,  it  was  his  duty  to  pass  on  that 
side,  and  that  if  he  passed  on  the  narrow 
side  he  was  negligent,  and  also  that  one 
driving  a  light  team  is  bound  to  give 
way  to  one  driving  a  heaviiy  loaded  team; 
but  the  judge  did  not  give  such  instruc- 
tions, but  instructed  that  the  plaintiff  must 
prove  that  the  collision  was  caused  solely 
by  the  negligence  of  the  defendant,  that 
whether  it  was  plaintiff's  duty  to  have 
turned  to  the  left  was  for  the  jury,  and 
that  if  the  plaintiff  was  guilty  of  any  neg- 
ligence in  any  respect  which  contributed 
to  the  accident  he  could  not  recover,  that 
the  mere  fact  that  the  defendant  was  on  the 
left  side  of  the  bridge  was  not  evidence  of 
negligence,  since  he  had  a  right  to  travel 
on  all  parts  of  the  bridge,  the  only  obliga- 
tion imposed  upon  him  being  seasonably 
to  turn  to  the  right  upon  meeting,  and 
that  if  the  defendant  was  driving  a  heavi- 
ly loaded  wagon  and  the  plaintiff  was  driv- 
ing a  light  team,  these  were  circumstances 
for  the  jury  to  consider  as  modifying 
their  respective  duties. 

A  traveler  who  is  injured  while  riding 
her  bicycle  upon  the  wrong  side  of  the 
road  must  show  some  sufficient  cause  or 
excuse  for  being  on  the  wrong  side  to  en- 
able her  to  attribute  negligence  to  the  de- 
fendant. Pick  V.  Thurston,  26  R.  I.  36,  64 
Atl.  600. 

In  Wheeler  v.  Wall,  167  Mo.  App.  38,  137 
S.  W.  63,  where  the  defendant's  automo- 
bile was  being  driven  at  a  speed  of  20  to 
25  miles  an  hour  on  the  wrong  side  or  in 
the  center  of  the  road,  it  was  held  that  the 
plaintiff  could  not  recover  where  it  ap- 
peared that  the  collision  with  his  car  would 
not  have  occurred  but  for  his  negligence  in 
driving  around  a  sharp  curve  on  a  secluded 
highway,  with  his  view  obscured,  at  a  speed 
of  between  20  and  25  miles  an  hour. 

Although  the  plgintiff  is  guilty  of  coQ- 
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tribuionr  negligence  in  violating  the  law  of 
the  road,  he  is  not  thereby  precluded  from 
recovering  damages  sustained  by  a  colli- 
sion, where  the  conduct  of  the  other  party 
shows  such  gross  negligence  as  to  indicate  a 
wanton  disregard  of  the  rights  of  the  plain- 
tiff. I^ler  V.  Nelson,  109  Mich.  37,  66  N. 
W.  671. 

In  order  to  entitle  a  traveler  who  is  pro- 
ceeding on  the  left-hand  side  of  the  road 
to  recover,  despite  his  own  negligence,  on 
the  ground  of  the  defendant's  gross  negli- 
gence, the  negligence  of  the  plaintiff  must 
have  been  discovered  by  the  defendant,  or 
he  must  have  neglected  the  most  ordinary 
precaution  in  failing  to  discover  it.  Bux- 
ton V.  Ainsworth,  138  Mich.  632,  101  N.  W. 
817,  6  Ann.  Cas.  146. 

A  replication  stating  that  the  traveled 
part  of  the  highway  Vhere  the  defendant's 
wagon  collided  with  the  plaintiff's  carriage 
was  50  feet  wide,  that  the  plaintiff  was 
proceeding  easily  at  the  rate  of  a  mile  in 
twelve  minutes,  and  the  defendant  westerly 
at  the  rate  of  a  mile  in  four  minutes;  that 
the  plaintiff's  wagon  was  within  1  foot 
of  the  north  (to  her  left)  side  of  the 
traveled  part  of  the  highway;  that  there 
was  a  space  of  the  traveled  road  16  feet 
wide  between  the  plaintiff's  wagon  and  the 
center,  over  whicn  the  defendant  might 
have  passed  without  interference  or  inter- 
ruption; and  that  the  defendant,  just  be- 
fore the  wagons  came  in  contact,  drove  his 
wagon  across  such  last-mentioned  space  and 
unnecessarily  ran  against  the  plaintiff's 
carriage,  and  that  the  collision  happened 
without  any  carelessness  on  her  part  or  on 
the  part  of  her  driver, — is  defective  in  not 
setting  forth  some  fact  to  show  that  the 
plaintiff  or  her  driver  was  not  careless  in 
being  on  the  wrong  side  of  the  highway,  or 
averring  that  the  defendant  intentionally 
and  unnecessarilv  inflicted  the  injury. 
Burdick  v.  Worrall,  4  Barb.  596. 

The  court  in  the  preceding  case  said: 
"It  is  admitted  that  the  plaintiff  was  on 
the  wrong  side  of  the  road.  That,  unex- 
plained, would  indicate  carelessness  on  her 
part.  1  Cow.  Tr.  306.  The  general  allega- 
tion that  there  was  none  is  not  sufficient 
to  rebut  the  inference,  without  the  aver- 
ment of  some  fact  to  support  it.  If  there 
was  a  valid  excuse  for  her  being  there,  such 
as  that  the  highway  was  impassable  on  the 
other  side,  or  that  she  was  about  alighting 
at  home,  or  on  a  visit,  at  the  place  where 
she  was,  that  should  appear  affirmatively. 
From  anything  that  is  said  it  does  not  ap- 
pear but  that  she  was  wrongfully  and  neg- 
ligently on  the  (to  her)  left  side  of  the 
highway.  If  so,  and  the  defendant  had  even 
been  negligent,  although  that  is  not  directly 
averred,  but  may  possibly  be  inferred  from 
his  traveling  at  so  rapid  a  rate,  the  plain- 
tiff could  not  recover.  The  rule  is  well 
settled  that  if  the  plaintiff's  negligence  in 
any  way  concurs  in  producing  the  injury, 
which  would  not  have  happened  without  it, 
the  defendant  is  entitled  to  judgment.  Cer- 
tainly if  the  plaintiff  had  prudently  kept 
on  the  right  side  of  the  road  no  injury 
il  L,R,A,(N,S.) 


would  have  occurred.  The  plaintiff's  negli- 
gence, however,  would  not  have  justified 
any  intentional  and  unnecessary  damage  by 
the  defendant.  If  he  crossed  the  space  be- 
tween the  plaintiff's  wagon  an  2  the  center, 
with  the  intention  of  producing  the  colli- 
sion, he  should  be  made  to  pay  the  dam- 
age. But  then  such  intention  should  have 
been  expressly  averred;  it  cannot  be  in- 
ferred simply  from  the  fact  of  his  driving 
in  that  direction.  He  may  have  supposed, 
and  from  what  is  alleged  he  had  a  right  to 
suppose,  until  he  came  too  near  to  avoid 
the  collision,  that  the  plaintiff's  driver  in- 
tended to  comply  with  the  law.  Persons 
often  drive  on  the  public  highway  at  a 
rapid  rate  until  they  are  near  each  other, 
in  such  a  course  that  it  would  be  impossi- 
ble to  escape  from  injury  unless  each  turns 
as  the  law  directs.  In  such  cases  the  safe- 
ty of  men's  lives  often  depends  upon  the 
prompt  observance  of  the  rule  to  keep  to 
the  right." 

XXV.  Miscellaneo%M. 

The  law  of  the  road  requiring  travelers 
meeting  to  turn  to  the  right  does  not  apply 
to  buildings  that  are  being  moved  through 
a  public  highway.  Graves  v.  Shattuck,  35 
N.  H.  267,  69  Am.  Dec.  536. 

And  a  statute  requiring  that  when  per- 
sons meet  each  other  traveling  with  car- 
riages, etc.,  each  person  shall  seasonably 
drive  to  the  right  of  the  traveled  part  of 
the  road,  is  not  applicable  to  a  case  in 
which  it  is  agreed  that  both  the  teams  in 
question  were  left  unattended  and  that  at 
the  time  of  the  collision  no  persons  met 
traveling  with  the  vehicles  m  question. 
Broult  V.  Hanson,  158  Mass.  17,  32  N.  E. 
900. 

A  traveler  who  turns  to  the  left  upon 
meeting  an  other,  but  does  not  thereby  oc- 
casion injury  to  anyone  but  himself,  is  not 
a  violator  of  the  law,  and  is  not  thereby 
barred  from  maintaining  an  action  against 
a  town  for  injuries  sustained  by  an  ob- 
struction on  the  left-hand  side  of  the 
road.    Gale  v.  Lisbon,  52  N.  H.  174. 

In  Mahogany  v.  Ward,  16  R.  I.  479,  27 
Am.  St.  Rep.  753,  17  Atl.  860,  where  it  was 
sought  to  recover  for  damages  sustained  by 
a  traveler  who  was  compelled  by  another 
vehicle  proceeding  in  the  opposite  direction 
to  drive  upon  the  side  of  the  road,  and 
thereby  collided  with  a  post  standing  out- 
side of  but  near  the  traveled  part  of  the 
road,  it  was  held  that  if  the  injuries  re- 
sulted from  the  -wrongful  act  of  the  other 
traveler  in  not  driving  to  the  right  of  the 
center  of  the  traveled  way  as  required  by 
the  law  of  the  road,  or  would  not  have  oc- 
curred but  for  this  act,  the  town  could  not 
be  held  liable.  The  court  said:  "We  do  not 
think  that  it  can  be  reasonably  held  that 
the  town  ought  to  have  anticipated  as  a 
probable  result  of  permitting  toe  post  to 
remain  by  the  side  of  the  road  that  some- 
one would  be  forced  against  it  by  the 
wrongful  and  unlawful  conduct  of  another 
jn  l^ecping  the  middle  of  the  traveled  path, 
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instead  of  turning  to  the  right  of  the  cen- 
ter of  it  as  required  by  the  statute." 

The  question  of  negligence  in  an  action 
arising  out  of  a  statute  requiring  travelers 
meeting  on  the  highway  to  keep  to  the 
right  is  one  of  law  arising  upon  the  facts 
proved,  and  is  not  a  question  of  fact  to  be 
determined  by  the  jury.  Brooks  v.  Hart,  14 
N.  H.  307. 

An  instruction  that  if  the  plaintiff  saw 
the  defendant's  carriage  with  which  the 
one  in  which  she  was  riding  collided,  in 
season  to  turn  her  horse  into  the  head  of 
a  street  on  which  she  was  passing  in  time 
to  stop  before  the  collision,  it  was  her 
duty  to  do  so,  is  erroneous,  since  the  ques- 
tion of  whether  it  was  her  duty  to  so  turn 
or  stop  depended  upon  the  demand  of  or- 
dinary care  under  the  circumstances,  and 
was  a  mixed  question  of  law  and  fact.  Lar- 
rabee  ▼.  Sewall,  66  Me.  376. 

Allegations  that  defendant's  horse  was 
badly  broken  and  more  or  less  unmanage- 
able, and  that  as  the  plaintiff  and  de- 
fendant approached  each  other  on  the  high- 
way defendant  carelessly  and  negligently 
drove  or  permitted  his  horse  to  go  across 
the  highway,  and  to  strike  violently  against 
the  mare  of  the  plaintiff,  do  not  show  that 
the  action  is  founded  upon  a  violation  of  a 
statute  requiring  persons  driving  on  a 
highway,  when  they  meet,  to  turn  to  the 
right  and  give  half  the  traveled  path. 
Broschart  v.  Tuttle,  59  Conn.  1,  11  L.R.A. 
33,  21  Atl.  925. 

A  defendant's  plea  in  answer  to  a  declara- 
tion that  he  drove  a  wagon  on  the  highway 
against  a  carriage  in  which  the  plaintiff 
was  riding,  and  therebey  caused  her  injury, 
which  alleges  that  just  before  the  collision 
the  defendant  drove  his  wagon  on  the  right 
side  of  the  center  of  the  road  so  as  to  per- 
mit the  plaintiff's  carriage  to  pass  without 
interference,  but  that  the  plaintiff^s  carriage 
was  not  kept  and  seasonably  turned  to  the 
right  of  the  center  of  the  road,  and  they 
thereby  came  in  contact  with  each  other 
by  the  negligence  and  unlawful  manner  in 
which  the  plaintiff's  carriage  was  driven, 
substantially  alleges  that  the  defendant 
was  on  the  right  side  and  the  plaintiff  was 
on  the  wrong  side  of  the  highway,  and  is 
sufficient,  although  there  is  no  positive  aver- 
ment that  the  plaintiff  was  carelessly  driv- 
ing on  the  wrong  side  of  the  road.  Bur- 
dick  ▼.  Worrall,  4  Barb.  696.       J.  T.  W. 
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HARRY  M.   HACKETT,   by  Next   Friend, 
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ALAMITO    SANITARY    DAIRY    COMPA- 
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(90  Neb.  200,  133  N.  W.  227.) 

Hlirhway  *  passing  vehicles  *  rule  of 
road  -*-  care. 

1.  Prior  to  the  enactment  of  §  147,  chap. 

Headnotes  by  Letton,  J. 
41  L.R.A.(N.S.) 


78,  Comp.  Stat.  1011,  the  rule  as  to  the 
right  of  persons  driving  in  the  same 
direction  in  a  public  road  or  street,  and 
seeking  to  pass  each  other,  was  that  ordi- 
narily it  is  the  duty  of  each  driver  to  keep 
the  proper  side  of  the  road,  but  this  is  not 
absolute.  He  is  not  bound  to  keep  his  side, 
but  if  he  does  not  do  so,  he  must  use  more 
care  and  keep  a  better  lookout  to  avoid 
collision  than  would  be  necessary,  were  he 
on   the  proper  side. 

Same  —  blocking  traffic. 

2.  In  a  narrow  street,  he  must  not  unnec- 
essarily block  the  way  or  crowd  other  trav- 
elers to  one  side,  and  he  must  use  the  high- 
ways in  such  a  manner  as  not  unreasonably 
to  deprive  other  travelers  of  their  equal 
right  to  the  use  of  the  street. 

Same  «•  deylatlon  from  rule  —  negll* 
gence. 

3.  These  rules,  however,  are  subject  to 
exception.  It  is  impossible  to  lay  down  a 
hard  and  fast  rule  applicable  to  all  situa- 
tions which  may  arise  in  the  streets  of  a 
city,  and,  even  Uiough  a  deviation  from  the 
rule  of  the  road  has  taken  place,  the  ques- 
tion whether  the  defendant  or  his  servants 
have  been  guilty  of  negligence,  or  the  plain- 
tiff guilty  of  contributory  negligence,  is  or- 
dinarily one  for  the  jury. 

(Barnes  and  Fawcett,  J  J.,  dissent.) 

(November  14,  1911.) 

Note.  «•  Rule  of  the  road  governing  ve- 
hiclea  proceeding  in  the  aatne  direo' 
tion» 
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General  rule  governing  overtaking 
vehicles,  338. 

Right  to  assume  rule  of  road  will  be 
observed,    339. 

Passing  standing  vehicles,  339. 

Duty  to  stop  or  wait  where  there  is 
insufficient  room  for  passage,  340. 

Where  there  is  sufficient  space  to  pass 
traveler  who  is  on  wrong  side,  341. 

Where  unnecessary  attempt  is  lAade 
to  pass  on  wrong  side,  341. 

Where  movement  of  vehicle  in  front 
indicates  intention  to  change  posi- 
tion,  342. 

Where  party  changes  position  with- 
out knowledge  that  another  is  at- 
tempting to  pass,  342. 

Where  side  on  which  overtaking  vehi- 
cle is  entitled  to  pass  is  already 
occupied,  342. 

Where  overtaking  vehicle  strikes  one 
proceeding  on  proper  side,  342. 

Where  traveler  is  driving  in  center  -of 
road,  343. 

Where  traveler  drives  too  close  to 
another,  343. 

Failure  to  turn  to  right  to  allow  ap- 
proaching vehicle  to  pass  as  neg- 
ligence, 343. 

Duty  to  use  due  care  although  other 
traveler  is  negligent,   343. 

Miscellaneous,  344. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  ior  Douglas 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £dgar  M.  Morsman,  Jr.,  for  ap- 
pellant. 

Messrs.  Albert  W.  Jeff^ls  and  F.  S. 
Howell  for  appellee. 

lietton,  J.,  delivered  the  opinion  of  the 
court: 

Seventeenth  street,  in  the  city  of  Oma- 
ha, is  60  feet  wide  from  curb  to  curb,  and 
is  paved  with  asphalt.  During  the  con- 
struction of  a  building  on  the  west  side 


of  the  street,  a  high  board  fence  was  built 
at  a  distance  of  40  feet  from  the  west  curb, 
leaving  the  street  at  this  point  accessible 
for  vehicular  traffic  only  20  feet  wide.  On 
June  21,  1909,  a  wagon  belonging  to  the 
defendant,  loaded  with  milk  cans,  was  be- 
ing driven  northward  on  Seventeenth  street, 
between  Harney  and  Farnam  streets,  along 
this  20-foot  roadway.  The  view  of  the 
driver  to  the  sides  or  backward  was  unob- 
structed. Two  boys,  Harry  Hackett,  eleven 
years  of  age,  and  George  Lemon,  fourteen 
years  old,  mounted  upon  bicycles,  were  also 
passing  along  this  street  in  the  same  di- 
rection. Defendant's  team  was  proceeding 
at  a  slow  walk,  while  the  boys  were  riding 
at  a  rate  o¥  about  8  miles  per  hour;  the 
Lemon  boy  being  about  5  feet  in  front  of 


As  to  rule  governing  vehicles  proceeding 
in  opposite  directions,  see  note  to  Smith  v. 
Barnard,  ante,  322. 

And  for  a  note  on  the  rules  governing 
vehicles  at  intersection  of  streets  and  when 
turning  across  street,  see  Molin  v.  Wark, 
post,  346. 

This  note  is  confined  strictly  to  the  con- 
sideration of  the  law  of  the  road  requiring 
travelers  to  turn  either  to  the  rieht  or  to 
the  left.  It  is  confined  to  cases  of  vehicles 
ordinarily  used  for  travel  on  the  highway, 
and  does  not  include  cases  involving  street 
cars  or  pedestrians. 

/.  General  rule  governing  overtaking 

vehicles. 

As  a  general  rule  the  driver  of  the  lead- 
ing vehicle  may  occupy  any  part  of  the 
road  he  sees  fit,  but  he  is  bound  to  use  due 
care  toward  other  travelers  wishing  to  pass. 
37  Cyc.  272;  Clifford  v.  Tpnan,  61  N.  H. 
608;  Young  v.  Cowden,  98  Tenn.  577,  40  S. 
W.  1088. 

If  there  is  no  interruption  of  any  other 
carriage,  or  the  road  is  better,  a  driver  is 
not  required  to  adhere  strictly  to  the  law 
of  the  road,  but  if  he  leaves  sufficient  room 
for  any  other  vehicle  to  pass  on  its  side  of 
the  way,  that  is  all  that  is  necessary. 
Wordsworth  v.  Willan,  5  Esp.  273. 

A  traveler  having  the  entire  road  before 
him  free  from  carriages  or  other  obstruc- 
tions, and  having  no  notice  of  any  carriage 
behind  him  in  season  to  stop  or  to  change 
his  course  or  position,  is  at  liberty  to  travel 
upon  such  part  of  the  highway  as  suits  his 
convenience  or  pleasure.    Foster  v.  Goddard, 

40  Me.  64. 

He  may  use  the  middle  or  either  side  of 
the  road  at  his  pleasure,  and  without  being 
bound  to  turn  aside  for  another  traveling 
in  the  same  direction,  provided  there  is  con- 
venient room  to  pass  on  the  one  hand  or  on 
the  other.     Bolton  v.  Colder,  1  Watts,  360. 

But  when  he  is  made  aware  of  the  desire 
of  a  driver  approaching  in  the  rear  to  pass, 
he  owes  a  duty  to  exercise  reasonable  care 
not  to  injure  the  driver  overtaking  him. 

41  L.R.A.(N.S.) 


Brennan  v.  Richardson,  38  App.  Div.  463, 
56  N.  Y.  Supp.  428. 

If  there  is  not  convenient  room  for  a 
vehicle  approaching  or  overtaking  another 
to  pass  in  safety,  it  is  the  duty  of  the  one 
overtaken,  on  request,  to  yield  an  equal 
share  of  the  road,  if  that  be  practicable; 
if  not,  the  passing  must  be  deferred  until 
the  parties  arrive  at  a  point  favorable  for 
the  purpose.    Bolton  v.  Colder,  supra. 

The  duty  of  a  traveler  is  summed  up  in 
keeping  on  his  way  avoiding  collision  with 
those  whom  he  meets,  and  in  yielding 
enough  way  for  those  behind  to  pass  when 
it  is  needful  and  practicable  for  them  to 
do  so,  and  he  is  so  requested.  Mark  v. 
Fritsch,  395  N.  Y.  282,  22  L.R.A.(N.S.) 
632,  133  Am.  St.  Rep.  800,  88  N.  E.  380. 

In  Elenz  v.  Conrad,  123  Iowa,  522,  99  N. 
W.  138,  it  was  held  that  one  is  not  required 
to  yield  any  portion  of  the  road  being  used 
in  order  to  let  another  pass  him,  but  he  is 
bound  to  turn  to  one  side  only  to  avoid  a 
collision  reasonably  to  be  apprehended. 

The  rights  of  travelers  proceeding  in  the 
same  direction  when  they  are  passiilg  each 
other  are  mutual  and  co-ordinate,  and  it  is 
the  duty  of  each  so  to  use  his  right  of  pas- 
sage as  not  to  cause  injury  or  detriment  to 
the  other.  Pigott  v.  Engle,  60  Mich.  221, 
27  N.  W.  3. 

When  persons  are  traveling  in  a  high- 
way in  the  same  direction,  there  is  no 
rule  of  law  that  compels  one  to  travel  be- 
hind the  other  or  gives  one  exclusive  right 
to  proceed  the  other.  The  rear  traveler 
may  pass  to  the  front  whenever  he  may  do 
so  in  safety,  with  the  exercise  of  ordinary 
care.    Clifford  v.  T^an,  61  N.  H.  608. 

Travelers  passing  vehicles  proceeding  in 
the  same  direction  may  attempt  to  pass  on 
either  side,  but  they  are  answerable  for  all 
consequences  resulting  from  negligence  or 
imprudence  either  in  the  manner  of  passing 
or  because  of  the  side  selected  for  that 
purpose..  McT-Ane  v.  Sharpe,  2  Harr.  (Del.) 
481;  Avegno  v.  Hart,  25  La.  Ann.  235,  13 
Am.  Rep.  133. 

In  Avegno  v.  Hart,  supra,  it  was  held 
that  the  rule  of  the  road  requires  that  a 
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Hackett.  They  attempted  to  pass  the 
wagon  on  the  left  side.  As  they  were  pass- 
ing between  the  wagon  and  the  fence,  the 
horses  swerved  towards  the  west  approach- 
ing to  within  a  few  feet  of  the  fence.  The 
L^on  boy  passed  through  between  the 
horses  and  the  fence  safely,  but  when 
Hackett  reached  the  front  part  of  the 
wagon  or  the  rear  of  the  horses,  the  handle- 
bars of  his  wheel  struck  the  fence  and  he 
fell  in  such  a  manner  that  the  front  wheel 
of  the  wagon  ran  over  his  arm  and  crushed 
it*  There  was  testimony  that  Lemon  called 
out  to  the  driver,  "Look  out,"  as  he  passed 
the  horses'  heads,  that  Hackett  also  called 
out  as  he  reached  the  front  wheels,  but  the 
driver  denies  hearing  any  warning,  except 
from    Lemon,    until    after    the    boy    fell. 


There  is  also  a  conflict  in  the  evidence  as 
to  the  exact  position  of  the  wagon  before 
the  team  approached  the  fence,  but  it  was 
nearer  the  fence  than  the  curb.  This  ac- 
tion was  brought  to  recover  damages  for 
this  injury  on  account  of  the  negligence 
and  carelessness  of  the  driver.  The  plain- 
tiff recovered  a  judgment  for  $5,000,  and 
the  defendant  has  appealed. 

The  principal  allegations  of  negligence 
in  the  petition,  devested  of  circumlocution, 
are  as  follows:  That  the  defendant's  serv- 
ant, at  the  time  when  plaintiff  undertook 
to  pass  its  horses  and  vehicle,  negligently 
suffered  the  vehicle  to  be  upon  part  of  the 
20-foot  highway  west  of  the  center  line 
thereof,  and,  as  the  plaintiff  was  attempt- 
ing to  pass,  negligently  caused  the  horses 


driver  attempting  to  pass  a  vehicle  which 
he  is  overtaking  must  go  to  the  left. 

In  Massachusetts  the  law  of  the  road  by 
statute  requires  that  the  driver  of  a  vehicle 
passing  a  carriage  in  the  same  direction 
shall  drive  to  the  left  of  the  traveled  part 
of  the  way,  and  that  if  the  way  is  of  suffi- 
cient widui  for  the  two  vehicles,  the  driver 
of  the  leading  one  shall  not  wilfully  ob- 
struct the  passage.  Smith  v.  Conway,  121 
Mass.  217. 

And  in  State  v.  Unwin,  76  N.  J.  L.  600, 
68  Atl.  110,  it  was  held  that,  by  statute, 
where  two  vehicles  are  moving  in  the  same 
direction  and  the  driver  of  the  one  in  the 
rear  desires  to  pass  the  one  in  front,  his 
duty  is  to  pass  on  the  left,  and  the  driver 
of  the  vehicle  in  front  must  keep  over  to 
the  right  while  being  passed. 

A  statute  requiring  a  traveler  with  a 
vehicle  who  meets  another  person  traveling 
on  the  highway,  to  turn  seasonably  to  the 
right  of  the  center  of  the  traveled  part  of 
the  road,  does  not  require  either  of  two 
travelers  goin^  in  the  same  direction  to 
tarn  to  the  right  of  the  other,  but  they 
must  pass  each  other  in  the  manner  which 
may  be  most  convenient  under  the  particu- 
lar circumstances.  Clifford  v.  Tyman,  61 
N.  H.  608. 

II.  Right  to  assume  rule  of  road  uzM 

he  ohaerved. 

Where  it  does  not  appear  that  there  was 
not  plenty  of  room  for  an  overtaking  vehi- 
cle to  pass  one  driving  along  the  highway, 
the  driver  of  the  latter  vehicle  has  a  right 
to  suppose  that  the  driver  of  the  former 
will  pass  without  interference.  Elenz  v. 
Conrad,  123  Iowa,  622,  99  N.  W.  138. 

And  it  is  proper  for  the  driver  of  a  vehi- 
cle, after  another  vehicle  which  is  racing 
with  one  following  passes  him,  to  pull  over 
to  the  right,  since  he  may  take  it  for  grant- 
ed that  the  competitor  of  the  racer  will 
follow  in  the  latter's  tracks  and  pass  to 
the  left.     Avegno  v.  Hart,  supra. 

So,  where  there  is  nothing  to  indicate  to 
a  traveler  that  the  horses  attached  to  a  ve- 
hicle overtaking  him  are  not  under  control, 
41  Ip,R.A.<N.S.) 


he  has  the  right  of  way,  and  has  the  right 
to  assume  that  the  speed  of  the  approaching 
team  will  be  checked  before  passing,  or  at 
least  that  this  would  be  done  without  mo- 
lesting him  in  the  free  use  of  the  highway. 
Elenz  V.  Conrad,  supra. 

Ill,  Passing  standing  vehicles. 

The  duty  of  a  traveler  passing  a  vehi- 
cle on  the  highway  is  the  same  whether  the 
vehicle  is  standing  or  moving,  so  that  an 
instruction  submitting  the  issue  of  negli- 
gence on  the  theory  uiat  the  team  passed 
was  standing  still,  although  unsupported  by 
evidence,  is  not  prejudicial  error.  Elenz  v. 
Conrad,  supra. 

It  is  not  contributory  negligence  for  the 
driver  of  a  surrey  to  sit  in  his  vehicle  when 
it  is  standing  close  to  the  side  of  the  road- 
way and  there  is  sufficient  room  left  for 
the  safe  and  easy  passage  of  other  vehicles. 
Odom  V.  Schmidt,  62  La.  Ann.  2129,  28  So. 
360. 

And  it  is  negligence  to  drive  a  wagon  into 
a  surrey  which  is  standing  on  the  side  of 
the  roadway,  where  there  is  ample  room  in 
the  roadway  for  the  wagon  to  pass  in  safety. 
Ibid. 

If  there  is  not  room  for  a  wagon  to  pass 
a  vehicle  which  is  standing  near  the  curb, 
it  is  the  duty  of  the  driver  of  the  wagon 
to  stop  and  call  to  the  driver  of  the  other 
vehicle  to  move  out  of  the  way.    Ibid.  * 

It  is  not  negligent  for  drivers  to  stop  and 
rest  their  horses,  and  heavily  loaded  trucks 
do  not  have  to  be  driven  in  the  gutter  to 
avoid  the  recklessness  of  drivers  attempting 
to  pass;  and  where  an  automobilist  under- 
took to  pass  two  heavily  loaded  trucks 
standing  in  the  road,  and  passed  one  safely 
but  collided  with  the  other,  which  was  near 
the  center  of  the  road,  he  cannot  recover, 
although  it  appears  that  it  was  a  dark 
night  and  that  the  accident  occurred  on  a 
sharp  curve  where  there  was  a  grade,  so 
that  the  light  of  the  automobile  did  not 
disclose  the  truck  until  the  machine  w&s 
upon  it.  Lorenz  v.  Tisdale,  127  App.  Div. 
433,  111  N.  Y.  Supp.  173. 

There  is  materifil  evidence  to  support  ^ 
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and  vehicle  to  turn  suddenly  to  the  west- 
ward toward  the  immediate  path  in  which 
plaintiff  was  traveling,  without  any  warn- 
ing to  the  plaintiff,  and  negligently,  care- 
lessly, and  recklessly  drove  said  team  of 
horses  and  vehicle  so  that  the  same  col- 
lided with  the  plaintiff  and  the  bicycle 
upon  which  he  was  riding.  It  is  further 
charged  that  there  was  negligence  on  the 
part  of  the  driver,  in  that,  at  and  before 
the  time  of  striking  the  plaintiff,  he  was 
not  giving  his  attention  to  his  team,  and 
was  not  giving  his  attention  to  the  plain- 
tiff or  other  travelers  who  were  about  to 
pass  the  vehicle,  when,  by  the  exercise  of 
ordinary  care,  he  could  have  discovered  the 
plaintiff   and    avoided    the   collision.     The 

verdict  for  the  plaintiff  where  it  appears 
that  she  occupied  a  seat  in  a  buggy  which 
had  been  stopped  on  the  left-hand  side  of 
a  street  about  42  feet  wide,  opposite 
to  the  gate  leading  to  the  premises 
of  the  owner  of  the  vehicle,  to  wait  until 
the  gate  should  be  opened,  and  that  the 
defendant,  who  had  for  some  distance  been 
driving  behind  the  buggy,  drove  his  vehicle 
into  the  rear  of  the  one  in  which  the  plain- 
tiff was  sitting,  and  injured  her.  Young 
V.  Cowden,  98  Tenn.  677,  40  S.  W.  1088. 

In  Newhouse  v.  Miller,  35  Ind.  463,  where 
a  verdict  had  been  found  for  the  plaintiffs, 
it  was  held  by  a  majority  of  the  court 
that  a  complaint  was  sufficient  which 
in  substance  alleged  that  the  plaintiffs 
were  driving  along  a  highway  when  the 
defendant  obstructed  it  by  stopping  his 
wagon,  which  was  drawn  by  two  horses, 
in  the  middle  of  the  road,  and  that 
the  plaintiffs  requested  him  to  remove 
the  obstruction,  but  that  he  refused,  and 
that,  in  attempting  to  drive  past  the  od- 
struction,  using  due  care  and  diligence, 
without  any  fault  or  negligence  on  the  part 
of  the  plaintiffs,  by  reason  of  the  obstruc- 
tion and  the  negli«jent  and  wrongful  act 
of  the  defendant,  the  vehicle  of  the  plain- 
tiffs was  overtiirned  and  the  plaintiffs 
thrown  out  and  injured. 

Pettit,  J.,  however,  held  the  complaint 
insufficient,  saying:  "According  to  the 
complaint  the  defendant  below  was  with 
his  team  standing  in  the  road,  and  the 
plaintiffs  asked  him  to  get  out  of  their  way. 
He  did  not  comply  with  the  request,  and 
they  attempted  to  drive  past  him  and  were 
injured,  not  by  any  action  of  the  defendant, 
but  by  the  attempt  of  the  plaintiffs  to  drive 
past  the  defendant's  team.  This  was  the 
fault  and  negligence  of  the  plaintiffs,  and 
I  think  they  cannot  recover." 

In  an  action  to  recover  for  an  injury  re- 
coived  by  the  plaintiff,  who  was  in  a  vehi- 
cle standing  in  the  street,  with  which  the 
defendant,  going  in  the  same  direction,  col- 
lided, a  charge  that  "when  teams  are  pass- 
ing along  the  public  highway  in  the  same 
direction,  the  rear  team  may 'pass  on  either 
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answer  was  a  general  denial  and  a  plea 
of  contributory  negligence. 

Defendant  contends  that  the  law  is  that 
"a  person  driving  along  the  highway  owes 
no  duty  to  another  coming  up  in  the  rear, 
unless  he  knows  that  such  other  person  is 
coming  up  and  desires  to  pass.  If  the 
person  in  the  rear  desires  to  pass  to  the 
front,  it  is  his  duty  to  make  such  desire 
known  to  the  person  in  front,  and  then,  if 
conditions  of  the  road  permit,  the  person 
in  front  should  pull  to  one  side  or  the 
other,  and  give  the  person  in  the  rear  the 
opportunity  to  pass.  ...  A  person 
traveling  on  the  highway  has  the  absolute 
right  (so  far  as  persons  in  the  rear  are 
concerned)  to  use  any  portion  of  the  high- 
way he  desires,  and  this  right  to  use  any 

side  of  the  advance  team,  provided  there  is 
ample  room,  and  if,  in  attempting  to  pass, 
damage  occurs  without  fault  on  the  part 
of  the  advance  team,  the  party  attempting 
to  pass,  and  causing  the  damage,  is  liable 
for  the  consequences,"  is  not  erroneous, 
either  on  the  ground  that  it  is  not  applica- 
ble to  a  case  in  which  one  of  the  vehi- 
cles was  standing  still,  or  on  the  ground 
that  it  imposed  a  liability  upon  the  defend- 
ant without  negligence  on  his  part,  where 
the  jury  had  been  sufficiently  instructed 
that  negligence  was  essential  to  the  defend- 
ant's liability.  Knowles  v.  Crampton,  55 
Conn.  336,  11  Atl.  693. 

IV.  JHity  to  stop  or  toait  where  there 
ie  insuffloient  room  for  passage. 

The  jury  may  find  that  it  is  the  duty  of 
the  driver  of  an  automobile  to  stop  to  per- 
mit a  faster  car  to  pass,  where  for  miles 
there  would  be  no  proper  opportunity  for 
it  to  pass  while  both  cars  are  in  motion, 
and  stopping  for  a  few  seconds  would  per- 
mit it  to  do  so,  under  a  statute  requiring 
an  overtaking  car  to  pass  on  the  left,  and 
the  driver  of  the  forward  one  to,  "as  soon 
as  practicable,  turn  to  the  right,  so  as  to 
allow  free  passage  to  the  left."  Mark  v. 
Fritsch,  196  N.  Y.  282,  22  L.R.A.(N.S.)  632, 
133  Am.  St.  Rep.  800,  83  N.  E.  380.  The 
court  said:  "Under  ordinary  circum- 
stances, the  forward  car  would  not  be  com- 
pelled to  stop  in  order  to  let  the  rear  one 
pass,  but  might  wait  until  a  space  was 
reached  where  suchf  passage  might  be  ac- 
complished in  safety  without  any  stop :  but, 
on  the  other  hand,  a  country  highway  might 
be  such  that  for  miles  there  would  be  no 
proper  opportunity  for  one  ear  to  pass 
another  while  both  were  in  motion,  but 
plenty  of  opportunity  for  such  passage  if 
the  forAvard  car  pulled  aside  and  stopped 
for  a  few  seconds.  Under  such  circum- 
stances, we  think  a  jury  might  very  well 
find  that  it  was  extremely  unreasonable  for 
a  slow-moving  car  to  hold  up  one  in  the 
rear  desiring  to  pass  it,  by  refusing,  upon 
reasonable  request,  to  give  such  an  oppor- 
tunity as  has  been  suggested  for  passage. 
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portion  of  the  highway  is  not  limited  be- 
cause another  vehicle  comes  up  in  the 
rear."  Defendant's  counsel  cites  a  num- 
ber of  cases  as  supporting  these  views, 
most  of  which  we  will  hereinafter  examine. 
He  calls  our  attention  particularly  to  the 
case  of  Holt  v.  Cutler,  185  Mass.  24,  69 
N.  E.  333,  where  the  facts  were  that  a 
girl  riding  a  bicycle  and  attempting  to 
pass  a  wagon  ahead  of  her  by  going  be- 
tween the  wagon  and  the  curb— a  distance 
of  5  feet — was  thrown  from  the  wheel  by 
the  wagon  swerving  toward  her,  the  driver 
being  unaware  of  her  proximity.  The  re- 
port, however,  is  very  meager,  and  does  not 
indicate  whether  she  tried  to  pass  on  the 
proper  side  of  the  wagon,  nor  whether  the 


street  was  a  narrow  one,  so  it  gives  no 
light  on  the  question  before  us. 

The  determination  of  this  case  requires 
a  consideration  of  the  common  law  with  re- 
spect to  the  rights  of  one  attempting  to 
pass  another  driving  along  a  road  or  street 
in  front  of  him,  since  at  the  time  of  the 
accident  there  was  no  statute  in  force  in 
this  state  on  this  point.  The  legislature 
has  since  acted  on  this  subject  by  the  pas- 
sage of  §  147,  chap.  78,  Comp.  Stat.  1911, 
at  least  with  respect  to  motor  vehicles. 

The  decisions  of  the  various  courts  are 
somewhat  confusing;  some  of  them  being 
based  upon  statutes,  and  others  are  not  in 
harmony  with  each  other.  In  England,  the 
rule  of  the  road  requires  persons  driving, 
meeting  other  vehicles,  to  keep  to  the  left. 


The  statute  upon  this  subject  provides: 
'Any  such  person  so  operating  a  motor 
vehicle  shall,  on  overtaking  any  such  .  .  . 
other  vehicle,  pass  on  the  left  side  thereof, 
and  the  .  .  .  driver  of  such  .  .  . 
other  vehicle  shall,  as  soon  as  practicable, 
turn  to  the  right,  so  as  to  allow  free  passage 
on  the  left.'  [Laws  of  1904,  chap.  538,  p. 
1315,  §  4,  Bubd.  1.]  This  statute  is  to  be 
construed  reasonably  with  reference  to  the 
rights  of  all  parties.  It  certainly  does  not 
contemplate  or  permit  reckless  driving  of  a 
fast  motor  vehicle,  whereby  slower  ones  are 
wrongfully  crowded  or  frightened  out  of 
the  road.  Neither  should  it  be  so  construed 
as  to  encourage  aggravating  conduct  upon 
the  part  of  the  slower  going  machine  in 
front,  -^hereby  the  faster  one  is  unneces- 
sarily and  unreasonably  held  back  and  an- 
noved.'' 

If  at  the  moment  there  is  not  sufficient 
room  in  which  the  forward  car  can  safely 
turn  aside  and  leave  sufficient  room  for 
the  following  car  to  pass,  it  is  its  right, 
and  the  duty  of  the  rear  car,  to  wait  until 
a  place  is  reached  where  the  forward  car 
may  safely  turn  out  and  allow  the  other  to 
pass.    Mark  v.  Fritsch,  supra. 

F.  WKere  there  is  sufficient  »pa4fe  to 
pass  traveler  'wfio  is  on  wro7ig  side. 

A  traveler  who  collided  with  a  vehicle  in 
front  of  him  in  attempting  to  pass  cannot 
escape  liability  on  the  grourd  that  the 
traveler  in  front  violated  the  statute  re- 
quiring that  when  vehicles  are  traveling 
in  the  same  direction,  the  one  in  the  rear 
may  pass  goin«r  to  the  left,  and  no  driver 
should  stop  his  vehicle  on  any  macadamized 
or  turnpike  road  for  any  cause  or  any  pre- 
tense whatever,  without  turning  so  far  to 
the  right  as  to  leave  half  the  road  free, 
open,  and  unobstructed  for  other  travelers 
and  vehicles,  where  it  appears  that  there 
was  a  sufficient  space  on  the  right  side  of 
the  road  for  the  defendant  to  pass.  Young 
r.  Cowden,  98  Tenn.  577,  40  S.  W.  1088. 

And  the  fact  that  the  plaintiff  is  driv- 
ini?  on  the  wronjor  side  of  the  street  will  not 
justify  the  defendant,  who  comes  out  of  an- 
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other  road  and  crosses  to  the  side  of  the 
road  on  which  the  plaintiff  is  driving,  run- 
ning into  the  plaintiff,  since,  if  the  road  is 
wide  enough  for  him  to  pass  in  safety,  he  is 
bound  to  take  the  course  which  will  not  in- 
jure the  plaintiff.  Clay  v.  Wood,  5  Esp. 
44,  8  Revised  Rep.  827. 

In  an  action  to  recover  for  an  injury  sus- 
tained by  a  collision,  where  it  appeared 
that  the  defendant's  team  did  not  give  a 
part  of  the  middle  of  the  street  as  required 
by  a  statute,  it  is  not  error  to  refuse  an  in- 
struction to  the  effect  that  if  the  driver  of 
the  buggy  in  which  the  plaintiff  was  riding 
saw  the  defendant's  team  at  some  distance, 
and  from  that  time  all  along  until  a  colli- 
sion occurred,  there  was  ample  room  in  the 
street  on  the  plaintiff's  right  to  pass  safely, 
the  negligent  management  of  the  vehicle  in 
which  the  plaintiff  was  riding  contributed 
to  the  injury,  and  no  recovery  could  be  had, 
since  the  instruction  in  effect  that  if  ordi- 
nary care  in  the  management  of  the  vehicle 
was  not  exercised,  the  plaintiff  could  not 
recover,  was  as  favorable  as  the  defendant 
was  entitled  to.  Wood  v.  Luscomb,  23  Wis. 
287. 

VI.  Where  unnecessary  attempt  is 
made  to  pass  on  wrong  side. 

A  traveler  who  is  racing  with  another 
vehicle  which  passes  a  vehicle  proceeding 
in  the  middle  of  the  road  upon  the  left  is 
guilty  of  negligence,  where,  instead  of  pass- 
ing to  the  left,  he  attempts  to  go  to  the 
right  of  the  vehicle  and  a  collision  ensues. 
Avegno  v.  Hart,  26  La.  Ann.  235,  13  Am. 
Rep.  133. 

One  suffering  damage  by  a  collision  with 
another  carriage,  because  of  the  want  of 
ordinary  care  by  its  driver  in  attempting  to 
pass,  when  going  in  the  same  direction,  on 
the  right-hand  side  instead  of  the  left,  up- 
on which  side  there  appears  to  have  been 
ample  room  for  passage,  or  in  having  a 
horse  unsuitable  for  driving,  is  entitled  to 
recover  for  damage  sustained  by  the  colli- 
sion.    Foster  v.  Goddard,  40  Me.  64. 

In  an  action  against  the  town  for  an  in- 
jury received  by  a  defect  in  tlie  highway, 
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and  that  in  passing  the  foremost  bears  to 
the  left,  while  the  other  passes  on  his 
right;  while  in  the  United  States  and 
upon  the  Continent  of  Europe,  the  rule  is 
that  persons  meeting  must  keep  to  the 
right,  and  the  usual  custom  is  to  pass  to 
the  left  of  a  vehicle  ahead. 

In  determining  the  true  rule,  we  will  en- 
deavor to  discriminate,  and  to  confine  our 
examination  to  cases  where  accidents  have 
been  caused  when  passing  others  driving 
in  the  same  direction.  We  will  first  ex- 
amine the  English  cases  bearing  upon  the 
question  whether  there  is  any  duty  to  keep 
on  one  side  of  the  road,  and,  if  so,  how 
far  the  obligation  extends.  In  Wakeman 
V.  Robinson,  8  J.  B.  Moore,  63,  1  Bing.  213, 
2  Chitty,  639,  the  accident  was  caused  by 


defendant  driving  an  unruly  horse  between 
two  vehicles  on  the  wrong  side  of  one  of 
them,  when  the  horse  plunged  and  caused 
an  injury  to  the  plaintifiTs  horses.  A  judg- 
ment for  plaintiff  in  trespass  was  sustained. 
In  Pluckwell  v.  Wilson,  5  Car.  &  P. 
375,  Justice  Alderson  said:  "A  person  was 
not  bound  to  keep  on  the  ordinary  side  of 
the  road;  but  that,  if  he  did  not  do  so,  he 
was  bound  to  use  more  care  and  diligence, 
and  keep  a  better  lookout,  that  he  might 
avoid  any  concussion,  than  would  be  requi- 
site if  he  were  to  confine  himself  to  his 
proper  side  of  the  road."  Wordsworth  v. 
Willan,  5  Esp.  273.  Plaintiff  was  on  horse- 
back, on  the  proper  side  of  the  road;  de- 
fendant's coach  drove  furiously  down  the 
hill  which  the  plaintiff  was  ascending,  and 


where  it  appears  that,  at  the  time,  the 
plaintiff  was  attempting  to  pass  a  vehicle 
which  he  had  overtaken,  on  the  right-hand 
side  instead  of  the  left,  as  required  by  stat- 
ute, it  was  held  erroneous  to  instruct  the 
jury  that  the  burden  was  upon  the  plaintiff 
to  show  that  there  existed  such  an  emer- 
gency or  difficulty  as  made  it  reasonably 
impracticable  for  nim  to  pass  upon  the  left 
of  the  other  vehicle,  but  it  was  held  that 
it  should  have  been  left  to  the  jury  to  say 
whether  it  was  reasonably  safe  and  proper 
for  the  plaintiff  to  pass  on  the  right-hand 
side  under  the  circumstances,  and  whether 
any  want  of  reasonable  care  on  the  plain- 
tiff's part  contributed  to  the  injury  or  the 
cause  of  it.  Smith  v.  Conway,  121  Mass. 
217. 

In  an  action  to  recover  against  a  town 
for  an  injury  sustained  by  a  defect  in  a 
highway,  the  fact  that  at  the  time  of  the 
injury  the  plaintiff  was  attempting  to  pass 
another  carriage  proceeding  in  the  same 
direction,  on  the  wrong  side  of  the  road, 
in  violation  of  the  statute,  will  nof,  as  a 
matter  of  law,  defeat  the  action,  if  his 
own  fault  or  negligence  did  not  contribute 
to  the  injury;  but  this  fact  is  competent 
evidence  of  negligence  on  his  part  to  be  sub- 
mitted to  the  jury.  Damon  v.  Scituate,  110 
Mass.  66,  20  Am.  Rep.  315. 

VII.  Where  movement  of  vehicle  in 
front  indicates  intention  to  change 
position* 

When  the  movement  of  a  vehicle  in  front 
indicates  the  intention  of  the  driver  to  use 
another  part  of  the  road,  the  driver  of  the 
vehicle  in  the  rear  must  govern  his  vehicle 
accordingly,  and  he  should  have  his  horse 
and  vehicle  under  such  ordinary  and  reason- 
able control  as  to  be  able  to  stop  and  pre- 
vent a  collision.  Young  v.  Cowden,  98  Tenn. 
677,  40  S.  W.  1088. 

VIII.  Where  party  changes  position 
toithout  Icnotvledge  that  another  is  at* 
tempting  to  pass. 

There  is  no  evidence  of  negligence  on  the 
part  of  the  defendant's  servant,  where  it 
41  L.R.A.(N.S.) 


appears  that  he  was  driving  a  two-horse 
loaded  wagon  at  a  walk,  and  that  the  plain- 
tiff, who  was  riding  a  bicycle  and  going  in 
the  same  direction,  attempted  to  pass  be- 
tween the  wagon  and  the  sidewalk,  a  dis- 
tance of  4  or  5  feet,  and  that  when  she  was 
opposite  the  middle  of  the  wagon,  it  swerved 
or  swayed  towards  her  and  knocked  her  off 
her  bicycle  and  injured  her,  it  not  appear- 
ing that  the  defendant's  servant  knew  of 
her  presence  until  the  accident  happened, 
or  had  any  reason  to  suppose  that  she  was 
trying  to  pass  him,  although  she  testified 
that  she  rang  her  bell.  And  this  is  true 
even  if  the  driver  turned  the  horses  toward 
the  curb.  Holt  v.  Cutler,  185  Mass.  24,  69 
N.  E.  333. 

IX.  Where  side  on  which  overtaking 
vehicle  is  entitled  to  pass  is  already 
occupied. 

When  the  part  of  the  roadway  to  which 
a  vehicle  following  another  is  entitled  is 
alreadv  occupied  by  the  other  vehicle,  and 
it  is  aangerous  to  pass  on  the  other  side, 
it  is  the  duty  of  the  vehicle  desiring  to 
pass  to  stop  and  give  warning  to  the  other, 
so  as  to  avoid  any  collision,  before  attempt- 
ing to  pass,  and  then  not  to  attempt  to 
pass  until  he  can  do  so  safely.  Young  v. 
Cowden,  supra. 

X.  Where    overtaMng    vehicle    strikes 

one  proceeding  €ni  proper  side. 

Where  a  statute  requires  the  driver  of 
any  vehicle  overtaking  any  other  vehicle  to 
pass  to  the  left,  it  is  negligence  per  se  for 
the  operator  of  an  automobile  to  approach 
a  wagon  and  attempt  to  pass  it  on  the  right. 
Campbell  v.  Walker,  —  Del.  — ,  78  Atl.  601. 

And  evidence  that  the  plaintiff,  while 
driving  on  the  right-hand  side  of  a  wide 
road,  was  overtaken  by  an  automobile  which 
struck  the  hind  wheel  of  her  wagon  and 
threw  her  out  and  injured  her,  establishes 
a  clear  case  of  negligence.  Salminen  v. 
Ross,  185  Fed.  997,  affirmed  in  112  C.  C.  A. 
148,  191  Fed.  504. 

But  the  defendant  is  not  liable  for  his 
negligence  in  turning  to  the  right  instead 
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the  horse,  becoming  frightened,  became  rest- 
ive and  jumped  about,  when  the  coach 
ran  against  him  and  broke  h^B  thigh.  De- 
fendant contended  there  was  ample  room 
left  for  the  horse,  and  that  the  accident  was 
caused  by  plaintifiTs  horse's  restiveness,  and 
not  by  neglect  of  the  driver.  Plaintiff  con- 
tended that  the  carriage  should  have  kept 
on  the  proper  side  of  the  road,  and  that 
even  if  the  restiveness  of  the  horse  con- 
tributed to  the  accident,  the  defendant  was 
liable.  Mr.  Justice  Rook  said  that  "he 
could  not  lay  it  down  that-  a  carriage 
driver  was  under  every  circumstance  to 
keep  exactly  to  the  left,  or,  as  it  was 
called,  the  proper  side  of  the  road;  if 
there  was  no  interruption  of  any  other 
carriage,   or   the   road   was  better,   public 


convenience  did  not  require  that  the  driver 
should  adhere  to  that  law  of  the  road;  he 
took  the  rule  of  law  to  be  that,  if  a  car- 
riage coming  in  any  direction  left  suffi- 
cient room  for  any  other  carriage,  horse, 
or  passenger,  on  its  side  of  the  way,  that 
it  was  sufficient;  but  it  was  matter  of  evi- 
dence if  the  defendant  had  done  so,  the 
driver  was  not  to  make  experiments,  he 
should  leave  ample  room,  and  if  an  acci- 
dent happened  from  want  of  that  sufficient  * 
room,  he  was  no  doubt  liable.  He,  there- 
fore, left  it  to  the  jury  to  say  whether 
the  accident  had  not  been  occasioned  by 
the  defendant's  coachman  having  driven  so 
near  to  the  plaintiff's  horse;  that  the  ac- 
tion arose  from  that  cause."  But  in 
Wayde  v.   Carr,  2  Dowl.   &  R.      255,   the 


of  the  left  in  attempting  to  pass  a  traveler, 
unless  such  negligence  caused  the  injury  to 
the  plaintiff;  nor  is  he  liable  if  the  injury 
was  caused  by  the  negligence  of  the  plain- 
tiff, or  if  her  own  negligence  contriouted 
thereto.    Campbell  v.  Wafker,  supra. 

The  fact  that  a  traveler  going  south, 
whose  team  collided  with  another  who  was 
passing  him  on  the  west  side,  did  not  leave 
the  beaten  path  of  the  traveled  part  of  the 
highway  on  the  east  side,  will  not  excuse 
him  from  liability  where  it  appears  that 
his  team  was  started  into  a  run  while  the 
other  was  passing,  and  the  collision  was 
caused  by  his  running  into  the  other  party. 
Pigott  V.  Engle,  60  Mich.  221,  27  N.  W.  3. 

XI.  Where  traveler  ie  driving  in  center 

of  road. 

In  the  case  of  two  automobiles  going  in 
the  same  direction,  the  front  one  has  the 
superior  right,  and  mav  maintain  its  posi- 
tion in  the  center  of  the  highway  if  there 
is  sufficient  space  on  its  left,  as  described 
by  statute,  to  enable  the  approaching  car 
safely  and  conveniently  to  pass;  but  if  the 
position  of  the  forward  car  in  the  center 
of  the  highway  does  not  leave  such  room  for 
passage,  then  it  must,  upon  request  or  a 
notice,  if  practicable  and  safe,  so  turn  aside 
as  to  leave  such  room  for  passage.  Mark 
V.  Fritsch,  196  N.  Y.  282,  22  L.R.A.(N.S.) 
632,  133  Am.  St.  Rep.  800,  88  N.  E.  380. 

A  verdict  for  the  plaintiff  is  justified 
where  there  was  evidence  that  he  was  driv- 
ing at  the  rate  of  4  or  5  miles  an  hour  in 
the  center  of  a  road  which  was  from  14 
to  16  feet  wide,  when  he  was  run  into  by 
the  defendant,  who  was  driving  his  auto- 
mobile at  a  speed  of  from  6  to  8  miles  an 
hour,  and  who  saw  the  defendant's  team 
ahead  and  knew  of  the  narrowness  of  the 
road,  and  that  the  plaintiff's  horse  was 
frightened  at  the  approach  of  the  machine. 
Gumey  v.  Piel,  105  Me.  501,  74  Atl.  1131. 

XII,  Where  traveler  drives  too  close  to 

another. 

If  a  traveler  is  guilty  of  negligence  in 
driving  too  near  to  the  vehicle  of  another 
41  L.R.A.(N.S.) 


traveler  proceeding  in  the  same  direction, 
when  he  attempts  to  pass,  and  thereby 
causes  the  others  horse  to  become  unman- 
ageable, and  an  injury  results,  he  is  liable 
to  the  other  where  there  is  no  contributory 
negligence  on  such  other's  part.  Clifford  v. 
Tyman,  61  N.  H.  508. 

XIH,  Failure  to  ttim  to  right  to  aUoto 
approaehkng  vehicle  to  pass  as  negli* 
gence. 

The  mere  fact  that  the  driver  of  a  horse 
and  buggy  fails  to  get  out  of  the  way  of 
an  automobile  approaching  from  behind  at 
a  rapid  rate  of  speed  is  not  of  itself  suffi- 
cient to  warrant  a  finding  that  he  was 
guilty  of  negligence  which  contributed  to 
his  own  injury.  Wollaston  v.  Park,  47  Pa. 
Suner.  Ct.  90. 

But  the  failure  of  the  driver  of  a  wagon 
to  go  to  the  right  side  of  the  road  as  re- 
quired by  statute,  after  he  knew,  or  by  the 
exercise  of  reasonable  care  should  have 
known,  that  an  automobile  was  overtaking 
him  and  desired  to  pass,  is  such  negligence 
as  will  prevent  a  recovery  by  the  driver. 
Campbell  v.  Walker,  —  Del.  — ,  78  Atl. 
601. 

In  an  action  for  negligent  driving,  the 
law  or  usage  of  the  road  is  not  the  criterion 
of  negligence,  and  where  the  defendant's 
carriage  was  on  the  wrong  side  of  the  road, 
and  in  attempting  to  pass  on  the  near  in- 
stead of  the  off  side,  and  contrary  to  the 
law  of  the  road,  he  ran  into  the  plaintiff 
and  injured  him,  the  question  of  negligence 
is  for  the  jury,  without  regard  to  the  law 
of  the  road.  Wayde  v.  Carr,  2  Dowl.  &  R. 
256,  1  L.  J.  K.  B.  63,  25  Revised  Rep.  654. 

XIV.  Duty  to  use   due  care  although 
other  traveler  is  negligent. 

Although  the  plaintiff  was  negligent  in 
stopping  just  ahead  of  the  defendant's 
vehicle,  if  the  defendant  knew  that  he  was 
there,  he  was  required  to  use  reasonable 
care  not  to  injure  her  or  collide  with  her 
vehicle  in  passing.  Knowles  v.  Crampton, 
55  Conn.  336,  11  Atl.  693. 

A  traveler  who  was  injured  hj  her  hor86 
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facts  were  that  defendant's  carriage  was 
on  the  wrong  side  of  the  road,  and  his 
coachman  tried  to  pass  on  the  near  instead 
of  the  off  side,  according  to  English  usage. 
The  court  9aid:  "In  the  crowded  streets 
of  a  metropolis,  where  this  accident  hap- 
pened, situations  and  circumstances  might 
frequently  arise  where  a  deviation  from 
what  is  called  the  law  of  the  road  would 
not  only  be  justifiable,  but  absolutely  ncc- 
iBSsary.  The  question  in  this  case  was  a 
question  of  negligence.  Of  this  the  jury 
were  the  best  judges,  and,  independently  of 
the  law  of  the  road,  it  was  their  province  to 
determine  whether  the  accident  arose  from 
the  negligence  of  tlie  defendant's  servant." 
The  English  courts  also  hold  that  the  rule 
as  to  a  carriage  being  on  the  proper  side 
of  the  road  does  not  apply  with  respect 
to  foot  passengers;  for,  as  regards  foot 
passengers,  a  carriage  may  go  on  either 
side.  Cotterill  v.  Starkey,  8  Car.  &  P. 
691;  Lloyd  v.  Ogleby,  5  C.  B.  N.  S.  667. 

The  rule  in  America  does  not  seem  to 
be  clear  and  well  settled  as  to  the  duty  of 
one  who  is  driving  a  vehicle  where  others 
may  desire  to  pass.  It  may  be  said  that 
a  number  of  cases  based  on  statutes,  and 
applying  to  cases  of  meeting  vehicles,  have 
been  cited  and  applied  by  some  writers 
as  establishing  a  rule  where  persons  were 
driving  in  the  same  direction.  This  has, 
no  doubt,  led  to  some  of  the  confusion. 

Bolton  v.  Colder,  1  Watts,  360,  holds 
that  it  is  not  the  law  that,  where  car- 
riages are  passing  in  the  same  direction, 
the  leading  carriage  should  be  inclined  to 
the  right  and  the  other  to  the  left;  but 
that  the  law  is  that  "a  traveler  may  use 
the  middle  or  either  side  of  a  public  road 
at  his  pleasure,  and  without  being  bound 
to  turn  aside  for  another  traveling  in  the 
same  direction,  provided  there  be  conven- 
ient room  to  pass  on  the  one  hand  or  on 
the  other."  The  following  cases,  in  the 
main,  hold  the  same  doctrine,  but  perhaps 
not  all  so  positively:     Foster  v.  Goddard, 

40  Me.  64;  Clifford  v.  Tyman,  61  N.  H. 
508;  Elenz  v.  Conrad,  123  Iowa,  622,  99 
N.    W.    138;    Brennan    v.    Richardson,    38 

becoming  frightened  by  an  automobile  which 
attempted  to  pass  must  show  that  she  used 
ordinary  care  to  avoid  being  injured. 
Nadeau  v.  Sawyer,  73  N.  H.  70,  69  Atl. 
369. 

XV,  MisceUaneaus, 

Where  the  gravamen  of  the  plaintiff's 
complaint  was  that  the  defendant,  while 
the  plaintiff  was  endeavoring  to  pass  him 
with  his  vehicle,  either  wilfully  or  negli- 
gently drove  his  own  horse  in  such  a  man- 
ner as  to  force  the  plaintiff's  horse  over 
against  the  side  of  the  street,  causing  his 
wagon  to  upset,  an  instruction  should  have 
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App.  Div.  463,  56  N.  Y.  Supp.  428;  Alten- 
kirch  V.  National  Biscuit  Co.  127  App.  Div. 
307,  111  N.  Y.  Supp.  284;  Rand  v.  Syms, 
162  Mass.  1^3,  38  N.  E.  196;  Meservey 
v.  Lockett,  161  Mass.  332,  37  N.  E.  310; 
Bierbach  v.  Goodyear  Rubber  Co.  (C.  C.)  15 
Fed.  490.  Mr.  Thompson  (Thomp.  Neg. 
vol.  1,  §§  1289,  1290)  seems  to  be  of  the 
opinion  that  "the  'law  of  the  road'  does 
not  apply  in  the  case  of  teams  going  in 
the  same  direction," — citing  Clifford  v. 
Tyman,  supra.  He  criticizes  the  doctrine 
of  Bierbach  v.  Goodyear  Rubber  Co.  supra, 
that  a  driver  is  under  no  obligation  to  give 
notice  to  those  behind  him  when  he  seeks 
to  turn,  and  that  the  rule  of  reasonable 
care  exacts  a  greater  degree  of  attention 
from  the  driver  of  the  team  behind  than 
from  the  driver  that  turns  out,  saying, 
"More  or  less  doubt  attends  the  foregoing 
exposition  of  the  law."  Mr.  Elliott,  in 
Law  of  Roads  and  Streets  (vol.  2,  3d  ed. 
§  1084),  says,  after  stating  the  doctrine 
of  Bolton  V.  Colder,  supra,  and  citing  a 
number  of  other  cases;  "The  only  rule  of 
general  application  that  can  be  laid  down 
is  that  he  who  attempts  to  pass  another 
going  in  the  same  direction  must  do  bo  in 
such  manner  as  may  be  most  convenient 
under  the  circumstances  of  the  case,  and 
if  negligent,  and  damage  results  to  the 
person  passed,  the  former  must  answer  for 
it,  unless  the  latter  by  his  own  recklessness 
or  carelessness  brought  the  disaster  upon 
himself.  There  are,  however,  statutes  in 
some  jurisdictions  regulating  the  mode  of 
passing,  especially  in  regard  to  automo- 
biles, and  it  is  believed  that,  both  under 
such  statutes  and  in  their  absence,  the 
usual  mode,  under  ordinary  circumstances, 
is  for  the  traveler  in  the  rear  to  pass  on 
the  left  of  the  vehicle  in  advance." 

In  Massachusetts,  it  was  first  held  that, 
if  a  person  driving  left  the  proper  side  of 
the  street  and  interfered  with  others,  he 
was  responsible,  as  a  matter  of  law,  for 
the  consequences.  Fales  v.  Dearborn,  1 
Pick.  346.  But  it  was  afterwards  settled 
in  that  state  that  a  person  is  not  negli- 
gent, as  a  matter   of  law,  by   driving   on 

been  given  to  the  effect  that,  although  the 
defendant's  horse  did  not  actually  touch 
the  plaintiff,  still  if  the  defendant's  care- 
lessness forced  the  plaintiff  over  against  the 
curb,  and  the  plaintiff,  in  attempting  to 
avoid  the  defendant,  went  against  the  curb 
and  upset,  the  jury  might  render  a  verdict 
for  the  plaintiff;  and  this  was  true,  al- 
though the  complaint  alleged  an  actual  col- 
lision, and  there  was  some  evidence  of  that 
fact,  since  the  case  does  not  necessarily 
turn  upon  the  question  of  whether  or  not  a 
collision  occurred.  Brennan  v.  Richardson, 
38  App.  Div.  463,  56  N.  Y.  Supp.  428. 

J.  T.  W. 
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the  wrong  side  of  the  street.  Wood  v. 
Boston  Elev.  R.  188  Mass.  161,  74  N.  £. 
298;  Galbpaithv.  West  End  Street  R.  Co. 
165  Mass.  572,  43  N.  E.  501.  On  the  other 
hand,  in  Av^no  v.  Hart,  25  La.  Ann.  235, 
13  Am.  Rep.  133,  it  ivas  held  that  it  was 
the  duty  of  the  driver  seeking  to  pass  an- 
other, to  go  to  the  left,  and  it  was  proper 
for  the  leading  driver  to  pull  his  horse  to 
the  right,  in  order  to  allow  the  one  at- 
tempting to  pass  him  to  pass  on  the  left 
side. 

In  Lonergan  v.  Martin,  4  Misc.  624,  23  N. 
Y.  Supp.  968,  the  facts  were  that,  while 
driving  along  a  street  behind  defendant, 
plaintiff  turned  out  where  there  was  suffi- 
cient room,  for  the  purpose  of  passing; 
defendant  then,  without  warning,  suddenly 
turned  his  horse  against  the  plaintiff's 
horses,  forcing  them  against  an  engine 
which  was  standing  near  the  curb,  then 
drove  ahead,  his  hind  wheel  passing  over 
a  hoof  of  plaintiff's  horse,  and  injuring 
him.  The  trial  justice  dismissed  the  com- 
plaint, but  on  appeal  to  the  general  term 
it  was  held  that  the  questions  of  negli- 
gence and  contributory  negligence  should 
have  been  submitted  to  the  jury. 

From  a  consideration  of  all  these  cases, 
it  seems  that  no  definite  rule  as  to  the 
respective  duties  of  persons  passing  or 
seeking  to  pass  each  other  with  vehicles 
has  been  adopted  by  all  courts.  We  are  in- 
clined, however,  to  adopt  the  rule  which 
seems  to  be  based  upon  sound  reasons,  that 
it  is  ordinarily  the  duty  of  each  party  to 
keep  the  proper  side  of  the  road,  but  this 
is  not  absolute.  He  is  not  bound  to  keep 
his  side,  but  if  he  does  not,  he  must  use 
more  care  and  keep  a  better  lookout  to 
avoid  collision  than  would  be  necessary, 
were  he  on  the  proper  side.  In  a  narrow 
street,  he  must  not  unnecessarily  block  the 
way,  or  crowd  other  travelers  to  one  side, 
and  he  must  use  the  highway  in  such  a 
manner  as  not  unreasonably  to  deprive 
other  travelers  of  their  equal  right  to  the 
use  of  the  street.  Pigott  v.  Engle,  60 
Mich.  221,  27  N.  W.  3.  In  a  busy  city 
it  is  impossible  to  lay  down  a  hard  and 
fast  rule,  and  whether  negligence  existed 
under  the  circumstances  of  the  case  is  or- 
dinarily a  question  for  the  jury.  The  in- 
structions given  by  the  trial  court  were 
fuHv  as  favorable  to  the  defendant  as  it 
was  entitled  to,  as  to  the  driver's  right  to 
occupy  any  part  of  the  street,  and  we  find 
no  error  in  giving  them,  or  in  refusing 
those  requested.  The  proof  shows  that 
when  the  accident  happened  defendant's 
wagon  was  nearer  the  left  side  of  the  very 
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narrow  street  than  the  right;  that  there 
was  nothing  to  prevent  it  from  being  driven 
farther  to  the  right,  and  thus  leaving 
plenty  of  room  for  other  vehicles  to  pass 
between  it  and  the  fence;  that,  without 
any  apparent  reason,  the  driver  either 
drove,  or  allowed  the  horses  to  swerve,  to 
the  west  in  such  a  manner  as  to  come  close 
to  the  fence,  and  prevent  any  person  driv- 
ing or  riding  behind  him  from  passing  on 
their  proper  side  of  the  street  and  of  his 
vehicle.  We  think  it  was  for  the  jury  to 
say  whether  the  act  was  negligent  or  not, 
considering  all  the  circumstances. 

And  so  as  to  the  question  of  contributory 
negligence,  the  streets  are  intended  to  be 
used  by  children,  as  well  as  adults;  and 
the  question  of  whether,  under  all  the  cir- 
cumstances, the  plaintiff,  at  the  time  he 
started  between  the  wagon  and  the  fence, 
was  justly  chargeable  with  knowledge  of 
the  fact  that  the  driver  might  swing  his 
horses  toward  the  fence,  and  thus  bar  a 
passageway  on  the  proper  side,  was  also 
a  question  for  the  jury.  Foote  v.  American 
Product  Co.  195  Pa.  190,  49  L.R.A.  704, 
78  Am.  St.  Rep.  806,  45  Atl.  934.  The 
law  upon  this  point  was  laid  down  in  the 
instructions  as  favorably  to  defendant  as 
it  was  entitled  to. 

We  find  no  error  in  the  record  of  which 
defendant  is  entitled  to  complain,  and  the 
judgment  of  the  District  Court  is  affirmed. 

Barnes  and  Faweett,  J  J.,  dissenting: 
We  are  unable  to  give  our  assent  to  the 
conclusion  reached  by  the  majority  of  our 
associates.  As  we  view  the  record  in  this 
case,  the  evidence  fails  to  establish  negli- 
gence on  the  part  of  the  defendant.  It 
appears  that  the  driver  of  defendant's  team 
was  proceeding  north  on  Seventeenth  street 
in  the  city  of  Omaha  at  the  time  of  the 
accident,  in  a  xeasonable  and  proper  man- 
ner; that  he  had  no  knowledge  of  the  pres- 
ence of  the  injured  boy  in  the  rear  of  his 
Wagon,  or  that  the  boy  was  attempting 
to  pass  between  the  wagon  and  the  fence 
until  he  was  opposite  the  front  wheels 
of  the  vagon;  that  when  the  driver  first 
saw  the  bov  it  was  then  too  late  for  him 
to  avoid  the  accident,  and  the  proximate 
cause  of  the  injury  complained  of  was  the 
attempt  of  the  boy  to  pass  between  the 
defendant's  wagon  and  the  fence,  when 
there  was  ample  room  to  pass  in  safety 
on  the  other  side  of  the  wagon.  We  are 
therefore  of  opinion  that  the  evidence  does 
not  support  the  verdict,  and  the  judgment 
of  the  district  court  should  be  reversed. 
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V. 

JOHN  M.  WARK,  Appt. 

(113  Minn.  190,  129  N.  W.  383.) 

Automobile  ^  negligent  driving  —  lia- 
bility. 

1.  A  driver  of  a  motor  vehicle  who  neg- 
ligently, because  of  excessive  speed  or  not 
having  his  machine  under  control,  fails  to 
keep  to  the  right  of  the  intersection  of  a 
public  street,  when  turning  to  the  right, 
out  crosses  to  the  left  instead,  and  collides 
with  another  vehicle  lawfully  upon  that 
side  of  the  street,  whose  driver  is  free  from 

Headnotes  by  Lewis,  J. 

Note,— 'Rules  of  road  governing  vehl^ 
cles  at  intersection  of  streets  and 
when  turning  across  street. 

I.  Vehicles  at  intersection  of  streets. 

a.  In  general,  346. 

b.  Right  to  presume  travelers  at  in- 

tersection of   streets   will   ezer- 
-   else  proper  care,  347. 
e.  Rule  where  traveler  starts  to  turn 
into  intersecting  street,  but  con- 
tinues former  course,  347. 

d.  Rule  where  driver  hugs   curb   in 

turning  from  intersecting  street, 
348. 

e.  Rule  where  traveler  takes  wrong 

side  on  turning  into  intersecting 
street,  and  so  continues,  348. 

f.  Rule    where    collision    occurs    be- 

tween traveler  and  one  preced- 
ing who  turns  into  intersecting 
street,  348. 

g.  Rule  as  to  heavy  vehicles  in  turn- 

ing corner,  349. 

h.  Rule  where  traveler  approaching 
intersecting  street  signals  an- 
other, 349. 

i.  Rule  where  traveler  crosses  inter- 
secting street  while  proceeding 
on  wrong  side,  349. 

J.  Rule  where  traveler  is  obliged  to 
act  in  emergency  at  intersecting 
streets,  350. 
n«  Turning  across  street. 

a.  In  general,  350. 

b.  Where  traveler  turns  across  street 

to  make  stop,  etc.,  352. 
c  Rule  as  to  turning  by  vehicles  hav- 
ing projecting  load,  354. 

This  note  is  confined  to  the  rules  of  the 
road  governing  vehicles  (excluding  the  rule 
relating  to  pedestrians  and  street  cars) 
at  the  intersection  of  streets,  and  when 
turning  across  the  street.  As  to  the  rule 
of  .the  road  governing  vehicles  proceeding  in 
opposite  directions,  see  note  to  Smith  v. 
Barnard,  ante,  322.  And  for  a  note  on  the 
Inw  of  the  road  governing  vehicles  over- 
taking and  passing  other  travelers,  see  note 
to  Hackett  v.  Alamito  Sanitary  Dairy  Co. 
ante,  337. 
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negligence,    is    responsible    for    the    conse- 
quent damages. 

Evidence  —  snfRclency.  * 

2.  The  evidence  justified  the  jury  in  flnd- 
ign  that  appellant  violated  this  law  in  not 
having  his  automobile  under  control^  and 
that  he  negligently  crossed  over  to  the  left 
side  of  the  intersecting  street,  and  collided 
with  respondent's  son,  who  was  riding  a 
motor  cycle,  lawfully  upon  that  side  of  the 
street  and  free  from  negligence. 

No  error  in  the  rulings  or  charge. 

(January  13,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of    the    District    Court    for    Ramsey 
County   in   plaintiff's   favor   in    an   action 

brought  to  recover  damages  for  personal  in- 



/.  Tehicles  at  Mterseotion  of  etreetm, 
a.  In  general. 

It  will  be  noticed  that  in  MoLur  ▼.'  Wabk 
a  special  statute  fixed  the  course  to  be 
observed  by  travelers  at  the  intersection  of 
highways.  It  is  generally  held  that  a  stat- 
ute requiring  travelers  when  they  meet  to 
turn  to  the  right  has  no  application  to  a 
case  where  travelers  meet  at  the  junction 
of  two  streets,  but  that  the  rule  of  the  com- 
mon law  applies  in  such  case,  and  that  each 
person  must  use  reasonable  care  to  avoid  a 
collision,  such  as  the  place  and  circum- 
stances require.  Morse  v.  Sweenie,  15  111. 
App.  486;  Garrigan  v.  Berry,  12  Allen,  84; 
Norris  v.  Saxton,  158  Mass.  46,  32  N.  S. 
954;  Lovejoy  v.  Dolan,  10  Cush.  495. 

In  Lovejoy  v.  Dolan,  supra,  the  court 
said:  "Upon  a  careful  consideration  of  the 
words  of  the  statute,  as  applied  to  the  sub- 
ject-matter, we  are  of  the  opinion  that  this 
instruction  was  right.  A  person  traveling 
upon  a  highway  or  street  may  well  use  any 
portion  of  the  traveled  part,  except  in  the 
case  of  meeting  another  traveler,  when  the 
statute  requires  that  he  should  turn  to  the 
right.  He  is  not  obliged  to  keep  on  the 
right  rather  than  on  the  left  side,  unless  he 
is  about  to  meet  and  pass  another  vehicle. 
Parker  v.  Adams,  12  Met.  419,  46  Am.  Dec. 
694.  The  statute  itself,  by  requiring  per- 
sons to  turn  to  the  right  in  this  contingency, 
recognizes  the  right  to  travel  upon  any 
part  of  the  road  at  other  times.  Until  a 
person  sees  a  traveler  approaching,  he  is 
therefore  in  the  exercise  of  a  legal  right 
in  traveling  on  the  left  side  of  the  road. 
It  is  only  when  the  prescribed  contingency 
arises  that  he  is  obliged  'seasonably  to  drive 
to  the  right.'  It  is  quite  obvious  that  he 
cannot  do  this,  unless  he  can  first  season- 
ably see  the  approaching  vehicle,  which  he 
cannot  do  when  it  is  approaching  from  a 
side  or  cross  street.  Such,  certainly,  would 
be  the  case  in  all  large  towns  and  cities, 
and  in  other  places  where  buildings,  trees, 
or  other  objects  obstruct  the  view  from  one 
street  or  road  to  another.  To  hold,  there- 
fore, that  the  statute  was  applicable  in 
such  cases,  would  be  to  require  of  travelers 
an  impossibility.     Being  rightfully  on  the 
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juries  to  plaintififs  minor  son  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harris  Richardson  and  Harold 
O.  Kerr,  for  appellant: 

The  facts  show  conclusively  that  plain- 
tiff's son  was  hurt  through  his  own  fault, 
and  there  can  be  no  recovery. 

Medcalf  v.  St.  Paul  City  R.  Co.  82  Minn. 
18,  84  N.  W.  633;  Gagne  t.  Minneapolis 
Street  R.  Co.  77  Minn.  171,  79  N.  W.  671; 
Greengard  v.  St.  Paul  City  R.  Co.  72  Minn. 
181,  76  N.  W.  221. 

The  mere  fact  that  a  person  is  on  the  left 
side  of  the  road  when  an  accident  occurs  is 
not  necessarily  evidence  of  negligence.  He 
has  a  right  to  travel  on  all  parts  of  th« 


road,  the  only  obligation  being  seasonably 
to  turn  to  the  right. 

Wrinn  v.  Jones,  111  Mass.  360;  2  Shearm. 
k  Redf.  Neg.  §  650;  Elliott,  Roads  & 
Streets,  620;  Neanow  v.  Uttech,  46  Wis. 
681,  1  N.  W.  221;  Brooks  v.  Hart,  14 
N.  H.  307 ;  Johnson  ▼.  Small,  6  B.  Mon.  25 ; 
Parker  t.  Adams,  12  Met.  419,  46  Am.  Dec. 
694;  CyMalley  v.  Dom,  7  Wis.  236, 
73  Am.  Dec  403;  Young  v.  Cowden,  08 
Tenn.  677,  40  S.  W.  1088;  Smith  v.  Gard- 
ner, 11  Gray,  418;  Yore  v.  Mueller  Coal, 
Heavy  Hauling  &  Transfer  Co.  147  Mo.  679, 
49  S.  W.  856;  Tyler  v.  Nelson,  109  Mich. 
41,  66  N.  W.  671;  Brember  v.  Jones,  67 
N.  H.  374,  26  L.R.A.  408,  30  Atl.  411; 
Landa  v.  McDermott,  -—  Tex.  — ,  16  S.  W. 
802. 


left  side  of  the  road,  it  would  compel  them 
to  turn  seasonably  to  the  right  before  they 
had  the  opportunity  of  knowing  that  they 
were  required  to  do  so.  The  language  of 
the  statute  manifestly  has  reference  only  to 
the  meeting  of  persons  traveling  on  the 
same  highway.  The  terms  'meet'  and  'pass' 
are  used  in  their  strict  signification,  and 
are  intended  to  apply  only  where  travelers 
are  approaching  each  other  from  opposite 
directions,  intending  to  pass  on  the  same 
road.  They  cannot  with  accuracy  be  said 
to  meet  and  pass,  when  they  come  together 
in  different  directions  from  two  roads  or 
streets  which  intersect  each  other.''  And 
see  37  Cyc.  272. 

And  in  Smith  v.  Gardner,  11  Gray,  418, 
it  was  held  that  the  fact  that  a  vehicle  is 
unnecessarily  on  the  left  of  the  middle  of 
the  traveled  part  of  the  road  does  not,  un- 
der a  statute  requiring  travelers  meeting 
to  keep  to  the  right,  prevent  its  owner  from 
recovering  from  a  collision  with  another 
carriage  turning  in  from  a  crossroad,  which 
was  negligently  driven  against  that  of  the 
plaintiff. 

But  in  Cook  Brewing  Co.  ▼.  Ball,  22  Ind. 
App.  656,  62  N.  E.  1002,  it  was  held  that 
the  law  of  the  road  reouirinff  travelers  on 
highways  to  turn  to  tne  ri^t  applies  to 
persons  who  meet  each  other  at  any  part 
of  a  highway,  whether  at  a  crossing^  or  else- 
where. 

h.  Right  to  presume  travetere  at  inter" 
section  of  streets  will  exercise  proper 
care. 

A  traveler  is  not  bound  to  anticipate  that 
another  traveler  will  make  a  sharp  turn  at 
a  crossing.  Henning  v.  Rothschild,  34  Misc. 
773,  68  N.  Y.  Supp.  840. 

And  negligence  will  not  be  imputed  to  a 
traveler  merely  because  he  regulates  his 
conduct  upon  the  assumption  that  another 
traveler  with  whom  he  collided  at  a  cross- 
ing would  conduct  himself  with  reasonable 
care,  and  not  make  the  turn  until  he  had 
proceeded  to  a  position  which  would  allow 
him  to  make  the  turn  safely.    Ibid. 

And  a  bicycle  rider  approaching  a  cor- 
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ner,  keeping  on  the  right  side  of  the  street, 
has  a  right  to  presume  that  the  driver  of  a 
wagon  approaching  the  corner  from  the  in- 
tersecting street  will  keep  to  the  right,  if 
they  meet  so  that  the  bicycle  can  pass  be- 
tween the  wagon  and  the  curb.  Foote  v. 
American  Product  Co.  195  Pa.  190,  49 
L.R.A.  764,  78  Am.  St.  Rep.  806,  45  Atl. 
934. 

And  a  plaintiff  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  failing 
to  turn  his  head  and  notice  the  defendant's 
wa^on,  where  there  is  evidence  that  the 
plamtiff  was  driving  his  carriage  at  a  walk 
in  a  southerly  direction  from  the  entrance 
of  Central  park  at  Eighth  avenue  to  the 
intersection  of  Broadway  with  the  ''circle/' 
the  latter  being  a  large  open  space  covered 
with  concrete  and  sand  deadening  the  sound 
of  horses  and  vehicles  traveling  thereon; 
that  the  plaintiff's  course  was  in  a  line 
across  it  and  called  for  his  traversing  at 
right  angles  the  line  of  a  double-track 
railway  running  east  and  west  and  crossing 
the  circle;  that  the  defendant's  servant 
turned  his  wagon,  driven  at  a  high  rate 
of  speed,  into  the  circle  upon  the  southerly 
track,  when  the  plaintiff's  horse  had  reached 
the  northerlv  track  and  the  vehicles  were 
about  150  feet  apart;  that  both  parties 
maintained  their  respective  speed,  and  tho 
plaintiff's  hind  wheel  was  struck  by  a  wheel 
of  the  defendant's  vehicle  before  the  north- 
erly track  had  been  completely  cross.  Dater 
V.  Fletcher,  14  Misc.  288,  35  N.  Y.  Supp. 
686. 

o.  Rule  where  traveler  starts  to  turn 
ifUo  intersecting  street,  hut  continues 
former  course. 

A  case  is  properly  submitted  to  the  jury 
on  the  question  of  the  defendant's  negli- 
gence, where  there  was  evidence  that  the 
wagon  was  on  the  wrong  side  of  the  high- 
way, and  on  reaching  a  street  running  at 
right  angles,  along  which  the  plaintiff  was 
traveling  on  the  proper  side  of  the  road, 
the  defendant  turned  the  heads  of  his 
horses  to  the  left  as  if  intending  to  go 
down  the  intersecting  street   in  the  same 
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Messrs.  BrigrgrSy  Thygeson,  Ijooinis,  & 
Kverall,  for  respondent: 

The  accident  would  not  have  occurred  but 
for  defendant's  negligence,  and  it  is  imma- 
terial whether  the  collision  took  place  in 
one  manner  or  another. 

Johnson  v.  Northwestern  Teleph.  Exch. 
Co.  48  Minn.  433,  51  N.  W.  225;  McMahon 
V.  Davidson,  12  Minn.  357,  Gil.  232;  Griggs 
V.  Fleckenstein,  14  Minn.  81,  Gil.  62,  100 
Am.  Dec.  199;  Ford  v.  Hine  Bros.  Co.  237 
111.  463,  80  N.  E.  1061;  1  Thomp.  Neg.  §  52; 
Hannan  v.  St.  Clair,  44  Colo.  134,  96  Pac. 
822;  Flower  v.  Witkovsky,  69  Mich.  371, 
37  N.  W.  364;  Foote  v.  American  Product 
Co.  195  Pa.  190,  49  L.R.A.  764,  78  Am.  St. 
Rep.  806,  45  Atl.  934;  Neal  v.  Rendall,  98 
Me.   69,   63  L.R.A.   668,   56  Atl.   209;    An- 


gell  v.  Lewis,  20  R.  I.  391,  78  Am.  St. 
Rep.  881,  39  Atl.  521;  Hall  v.  Compton, 
130  Mo.  App.  675,  108  S.  W.  1122;  Gilbert 
V.  Burque,  72  N.  H.  521,  57  Atl.  927; 
Schimpf  V.  Sliter,  64  Hun,  463,  19  N.  Y. 
Supp.  644;  New  York  Transp.  Co.  v.  Gar- 
side,  85  C.  C.  A.  286,  157  Fed.  521. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  based  upon  the  charge  that 
respondent's  son,  Alfred  Molin,  while  riding 
a  motor  cycle  on  Rice  street,  in  the  city  of 
St.  Paulj  was  negligently  and  unlawfully 
run  into  by  appellant's  automobile.  Young 
Molin  testified  that  he  and  his  companion, 
Jorgenson,  were  riding  south  on  the  right- 
hand  side  of  Rice  street  at  a  speed  of  4  or 


direction  that  the  plaintiff  was  driving,  but 
instead  of  pursuing  that  course,  he  quickly 
drew  his  horses  to  the  right  to  continue  a 
direct  course  across  that  street,  thus  bring- 
ing his  wagon  in  collision  with  that  of  the 
plaintiff;  and  the  evidence  further  showed 
that  a  single  glance  would  have  showed  him 
that  his  act  would  cause  a  collision  with 
the  plaintiff's  team,  unless  the  latter  could 
check  them,  which  was  shown  to  be  impos- 
sible on  account  of  a  grade  and  the  slip- 
pery pavement.  Vonderhorst  Brewing  Co. 
v.  Amrhine,  98  Md.  406,  66  Atl.  833. 

And  where  there  is  evidence  that  one 
drove  his  horses  at  a  trot  from  the  north 
side  to  the  south  side  of  the  street,  in  a 
manner  calculated  to  lead  other  travelers 
to  believe  that  he  intended  to  leave  the 
street  and  proceed  down  another,  and  then 
turned  suddenly  to  the  west  on  the  part  of 
the  street  which  was  on  his  left,  and  was 
directly  in  the  way  of  those  coming  in  the 
opposite  direction,  and  that,  by  reason  of 
such  act,  the  plaintiff's  intestate  who  was 
approching  on  a  bicycle,  was  confused  and 
struck  by  the  pole  of  the  wagon  and  killed, 
the  questions  of  the  driver's  negligence  and 
the  contributory  negligence  of  the  plain- 
tiff's intestate  are  for  the  jury.  Blakes- 
lee's  Exp.  &  Van  Co.  v.  Ford,  215  111.  230, 
74  N.  E.  135. 

In  such  a  case  the  failure  of  the  defend- 
ant to  keep  on  the  right  side  of  the  street 
is  not  negligence  per  se,  but  is  a  circum- 
stance which  tends  to  prove  negligence. 
Ibid. 

d.  Rule    where    driver    hugs    curb    in 
turning    from    intersecting    street. 

It  is  held  that  one  turning  a  corner  must 
keep  away  from  the  left  curb.    37  Cyc.  272. 

And  in  Foote  v.  American  Product  Co. 
supra,  where  a  bicyclist  proceeding  along 
the  right  side  of  a  street  collided  with  a 
wagon  which  was  turning  the  corner  from 
an  intersecting  street,  it  was  held  that  when 
no  one  was  approaching  with  a  desire  to 
pass,  the  driver  had  a  right  to  use  any  part 
of  the  street  not  occupied  by  another,  but 
that  when  he  turned  abruptly  into  the 
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street  along  which  the  plaintiff  was  riding 
his  bicycle,  hugging  the  curb  so  that  there 
was  not  sufficient  room  to  ride  a  bicycle 
between  the  wagon  and  the  curb,  he  was 
taking  the  chance  of  a  collision  with  other 
travelers  proceeding  along  the  right  side 
of  the  street  into  which  he  turned,  whose 
rights  at  that  place  were  superior  to  his. 

e.  Rule  where  traveler  takes  tcrang 
side  on  turning  into  intersecting 
street,  and  so  continues. 

In  Hannan  v.  St.  Clair,  44  Colo.  134,  96 
Pac.  822,  it  was  held  that  the  evidence  was 
sufficient  to  sustain  a  verdict  for  the  plain- 
tiff, who  claimed  damages  for  an  injury 
to  his  horse  and  buggy  occasioned  through 
the  negligence  of  the  driver  of  the  de- 
fendant's automobile,  which  caused  the 
horse  to  run  away,  where  the  plaintiff  tes- 
tified that  the  defendant's  machine  came 
around  a  corner,  took  the  wrong  side  of  the 
road  and  angled  directly  towards  the  plain- 
tiff's team,  and  that  the  defendant's  driver 
turned  around  and  talked  with  people  in 
the  back  of  the  machine,  and  that  when  he 
got  within  100  feet  of  the  plaintiff,  running 
at  a  speed  of  18  or  20  miles  an  hour,  the 
latter  whistled  to  him,  but  the  driver  did 
not  stop  the  machine  until  it  was  about  10 
feet  from  the  plaintiff's  horse,  which  be- 
came frightened  and  ran  away. 

/.  Rule  where  collision  occurs  "between 
traveler  and  one  preceding  who  turns 
into  intersecting  street, 

A  person  driving  a  wagon  in  a  street 
has  the  right  to  turn  off  into  a  side  street, 
even  if  a  wagon  is  behind  him,  and  he  is 
not  bound  to  anticipate  that  the  wagon  in 
the  rear  will  turn  suddenly  and  run  him 
down,  and  he  is  not  bound  to  know  that  the 
driver  of  the  rear  wagon  is  driving  at  a 
reckless  speed.  Northridge  v.  Atlantic  Ave. 
R.  Co.  15  Misc.  66,  36  N.  Y.  Supp.  263. 

And  the  driver  of  a  repair  wagon  of  a 
railroad  is  grossly  negligent  where  it .  ap- 
pears that  he  was  driving  at  a  rate  of  10  or 
12  miles  an  hour  on  the  northerly  track  of  a 
street  railway,  and  that  the  plaintiff  was 
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5  miles  an  hour^  and  when  nearing  Central 
avenue  they  saw  an  automobile  coming  from 
the  east  on  Central  avenue,  that  it  turned 
rapidly  into  Rice  street,  and  ran  in  a  diag- 
gonal  direction  across  to  the  west  side;  and 
that  he  (Molin)  thereupon  turned  toward 
the  curb^  for  the  purpose  of  passing  to 
the  right  of  the  automobile,  when  the  col- 
lision occurred.  He  said:  "As  soon  as  1 
noticed  the  automobile  coming,  I  threw  off 
my  power  and  applied  my  brakes.  With 
that  it  was  too  late.  ...  It  was  almost 
a  second's  work.  It  wasn't  very  long.  I 
applied  my  brakes,  and  it  happened.  It 
was  all  over.  .  .  ."  Jorgenaon,  who  was 
also  riding  a  motor  cycle,  testified  that  they 
rode  down  the  west  side  of  Rice  street  at 
the  rate  of  6  or  7  miles  an  hour,  and  said: 


tt 


When  we  just  were  going  to  make  the 
turn,  the  automobile  came  around.  Wo 
didn't  have  time  to  think.  All  we  did  was 
to  see  something  come  around  the  corner 
and  then  smash.  ...  It  wasn't  hardly 
more  than  two  seconds  or  so.  All  we  did 
was  see  it,  and  that  was  al).  We  saw  it, 
and  then  I  didn't  know  where  we  was." 
This  witness  claimed  that  the  automobile 
was  running  from  25  to  30  miles  an  hour 
when  it  came  around  the  corner  from  Cen- 
tral avenue.  Both  Molin  and  Jorgenson 
testified  that  they  were  within  6  or  6  feet 
from  the  west  curb,  and  just  before  seeing 
the  automobile  come  around  the  corner, 
they  had  swung  a  little  closer  to  the  curb, 
for  the  purpose  of  being  in  position  to  make 
the  turn  into  Central  avenue  to  go  east. 


driving  in  front  of  him,  but  on  the  outside 
of  the  track,  and  also  it  appears  that  the 
driver  of  the  repair  wagon  turned  his  horses 
to  the  left  with  the  intention  of  passing  the 
plaintiff,  who  at  the  same  time  slightly 
turned  his  team  to  pass  to  the  left  into  a 
side  street,  and  a  collision  occurred,  since 
if  the  driver  of  the  repair  wagon  had  been 
driving  at  a  reasonably  safe  rate  of  speed 
no  collision  would  have  occurred.    Ibid. 

The  court  in  the  preceding  case  said: 
"We  have  seen  in  our  city  streets,  for  many 
years,  fire  engines  drawn  by  galloping 
horses.  When  an  alarm  is  sounded,  as 
agents  of  the  state,  the  firemen  have,  per- 
haps, the  right  of  way.  We  also  often  see 
ambulances  speeding  to  the  relief  of  the 
injured,  and  at  the  same  time  terrifying 
foot  travelers,  who,  by  activity,  manage  to 
save  themselves  from  injury.  Since  the 
introduction  of  electric  railways  in  this 
city,  we  also  often  see  repair  wagons  with 
clanging  bells,  and  drawn  by  horses  at  full 
speed.  Our  attention  has  been  called  to  no 
law  which  gives  the  repair  wagon  of  a  rail- 
way company  a  right  of  way  over  any  other 
vehicle,  or  which  authorizes  the  galloping 
of  the  horses  attached  to  it  through  the 
streets,  or  which  permits  the  clanging  of  the 
bell  as  a  warning  that  vehicles  or  individ- 
uals should  turn  out.  If  the  railway  com- 
panies have  no  respect  for  the  law,  they 
cannot  complain  if  they  are  held  liable  by 
juries  for  all  damages  which  result  from 
their  negligence,  and  from  its  wilful  viola- 
tion. The  law  requires  that  everyone  who 
uses  the  streets  shall  do  so  carefully.  The 
testimony  in  this  case  shows  conclusively 
that  the  repair  wagon  was  driven  on  Atlan- 
tic avenue  at  a  reckless  rate  of  speed,  and 
that,  by  reason  thereof,  the  plaintiff  was 
thrown  out  of  his  wagon  and  severely  in- 
jured." 

The  questions  of  the  defendant's  negli- 
gence and  tlie  contributory  negligence  of  the 
plaintiff  are  for  the  jury  where  it  appears 
that  the  plaintiff  was  driving  in  a  closed 
carriage  along'  the  highway  approaching  a 
road  intersecting  it  at  an  acute  angle;  that 
the  defendant  with  his  automobile  was  trav- 
eling in  the  same  direction;  that  the  plain- 
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tifi^s  carriage  in  turning  from  the  road  into 
the  intersecting  way  did  not  turn  to  the 
right  of  the  center  of  the  intersection  of 
the  two  roads,  as  required  by  statute,  but 
turned  to  the  left,  and  that  just  before  the 
plaintiff  began  to  turn,  the  defendant's  au- 
tomobile turned  to  the  left  for  the  purpose 
of  passing,  and  near  the  point  of  intersec- 
tion of  the  roads  a  collision  took  place  re- 
sulting in  damage  to  the  plaintiff.  Mendle- 
son  V.  Van  Rensselaer,  118  App.  Div.  616, 
103  N.  Y.  Supp.  578. 

g.  Rule  as  to  Heavy  vehicles  in  turning 

corner. 

The  rider  of  a  bicycle  is  not  required  to 
give  away  to  a  heavily  laden  wagon  which 
is  turning  a  corner  and  hugging  the  left 
curb,  where  such  rider  is  keeping  on  the 
right  side  of  the  street  as  required  by  the 
law  of  the  road  and  the  express  terms  of  an 
ordinance,  unless  some  apparent  necessity 
is  shown  for  an  exception  to  the  rule. 
Foote  V.  American  Product  Co.  195  Pa.  190, 
49  L.R.A.  764,  78  Am.  St.  Rep.  806,  45 
Atl.  934. 

h.  Rule  where  traveler  approaching  in^ 
tersecting    street    signals    another. 

Where  two  vehicles  were  approaching 
each  other  on  streets  running  at  right 
angles,  and  one  of  the  drivers  signaled  the 
other  that  he  would  pass  in  front,  contin- 
uing his  course,  he  is  justified,  in  the  ab- 
sence of  indications  to  the  contrary,  to 
assume  that  his  signal  would  be  observed 
and  acted  upon,  and  where  the  other  driver 
disregards  tne  signal  and  does  not  lessen 
his  speed,  a  recoverv  may  be  had.  Koester 
V.  Decker,  22  Misc.  353,  49  N.  Y.  Supp.  276. 

i.  Rule  whAre  traveler  crosses  intersect^ 
ing  street  while  proceeding  on  wrong 
side. 

The  driver  of  the  defendant's  automobile 
is  guilty  of  gross  negligence  where  it  ap- 
pears that  he  was  driving  on  a  dark  night, 
on  the  wrong  side  of  a  street,  in  violation 
of  a  statute  and  ordinance,  and  did  not  dis- 
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Jorgenaon  was  thrown  from  bis  motor  cycle, 
but  did  not  get  under  tbe  automobile.  All 
of  tbe  witnesses  agreed  that  tbe  collision 
occurred  at  a  point  about  40  feet  north  of 
Central  avenue,  in  front  of  Kamp's  con- 
fectionery store,  on  the  west  side  of  Rice 
street,  and  that  the  automobile  had  prac- 
tically come  to  a  stop,  with  the  left  wheels 
close  to  the  curb,  when  the  impact  occurred. 
Molin  was  found  under  the  automobile,  ly- 
ing with  his  head  towards  the  curb  and 
his  feet  extending  a  little  beyond  and  just 
behind  the  right  front  wheel.  The  machine 
bad  to  be  lifted  to  get  him  out,  and  he  was 
unconscious,  his  left  leg  broken  in  two 
places,  and  he  was  otherwise  severely 
bruised  and  injured. 
Appellant  testified  that  he  came  from  the 


east  on  Central  avenue,  and  turned  to  the 
right  to  go  north  on  Rice  street;  that  he 
was  not  running  more  than  4  or  6  miles  an 
hour  at  the  time  he  reached  the  center  of 
Rice  street;  that  he  had  his  machine  under 
perfect  control,  and  did  not  torn  to  the 
right  side  of  Rice  street,  for  the  reason 
that  he  saw  the  two  young  men  on  their 
motor  cycles  coming  down  rapidly,  a  little 
east  of  the  center  of  Rice  street,  apparently 
with  their  heads  down  and  not  seeing  the 
automobile;  and  in  order  to  avoid  a  colli- 
sion with  them  he  turned  his  machine  to 
the  west  side  of  Rice  street,  and  that  after 
doing  so  the  young  men  changed  their 
course  toward  the  automobile,  and,  just 
before  the  collision,  Molin,  who  was  in  ad- 
vance of  Jorgenson,  fell  from  his  machine 


play  the  headlight  or  sound  his  horn  as  re- 
quired by  law,  and  that  his  car  collided 
at  the  intersection  of  two  streets  with  that 
of  the  plaintiff.  Ballard  v.  Collins,  63 
Wash.  493,  115  Pac.  1050. 

^.  Ruie  where  traveler  is  obliged  to  ad 
in  emergency  at  intersecting  streets. 

When  a  traveler  who  meets  another  at 
the  intersection  of  streets,  without  his  own 
fault,  is,  through  the  negligence  of  the 
other  traveler  in  driving  at  an  immoderate 
sjpeed,  put  in  such  apparent  peril  as  to  cause 
him  to  lose  self-possesion,  and  as  a  nat- 
ural result,  in  attempting  to  escape,  he 
puts  himself  in  a  more  dangerous  position, 
and  is  injured,  his  act  in  law  is  not  con- 
tributory negligence,  and  will  not  prevent 
a  recovery.  Morse  v.  Sweenie,  15  lu.  App. 
480. 

A  bov  who  is  riding  a  bicycle,  and  is 
placed  in  a  dangerous  position  by  the  neg- 
ligence of  a  driver  of  a  wagon  hugging  the 
curb  in  rounding  a  corner,  is  not  held  to  the 
same  strict  measure  of  care  as  under  ordi- 
nary circumstances,  in  attempting  to  re- 
lease himself  from  the  perilous  situation. 
Foots  V.  American  Product  Co.  supra. 

The  defendant  cannot  avoid  liability  for 
a  collision  occurring  between  his  automobile 
and  that  of  the  plaintiff  at  the  intersec- 
tion of  two  streets,  by  invoking  the  rule 
that  where  one  acts  suddenly  under  stress 
of  circumstances  his  acts  are  not  voluntary, 
where  it  appears  that  he  was  driving  behind 
a  street  car  going  east,  on  a  dark  night,  and 
when  the  car  stopped  to  take  and  leave 
passengers  he  turned  on  the  left  car  track, 
and  after  driving  a  short  way  heard  an- 
other car  coming,  and  believing  that  he  did 
not  have  time  to  pass  between  that  and  the 
other,  he  turned  onto  the  north  or  left-hand 
side  of  the  street,  which  he  knew  was  too 
narrow  for  two  teams  to  pass  iipon,  and 
collided  with  the  plaintiff's  car.  Ballard  v. 
Collins,  supra. 

In  Coleman  v.  Fire  Ins.  Patrol,  122  La. 
626,  21  L.R.A.(N.S.)  810,  48  So.  130,  16 
Ann.  Cas.  1217,  where  the  vehicles  were  ap- 
proaching on  different  streets  and  the  wag- 
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on  of  the  fire  patrol  collided  with  a  truck 
of  the  city  fire  department,  in  construing 
an  act  granting  the  right  of  way  through 
the  streets  of  the  city  to  the  fire  depart- 
ment, with  another  act  granting  a  similar 
riffht  to  the  fire  insurance  patrol,  it  was 
held  that,  while,  as  between  the  patrol  and 
the  public,  such  right  was  vested  in  the 
patrol,  the  right  granted  to  the  fire  depart- 
ment was  paramount  to  and  wholly  unaf- 
fected by  that  granted  to  the  patrol. 

ir«  Turning    across   street, 

a.  In  general. 

It  is  the  duty  of  a  traveler  turning  his 
horse  and  wagon  about  on  the  highway,  to 
observe  with  ordinary  care  and  diligence 
the  movement  and  presence  of  any  vehicle 
in  proximitv  to  his.  Bierbach  v.  Goodyear 
Rubber  Co.*14  Fed.  826. 

And  one  driving  a  vehicle  across  the 
street  must  see  that  he  does  not  interfere 
with  travelers  who  are  in  the  proper  exer- 
cise of  their  right  in  passing  through  the 
street.    Fales  v.  Dearborn,  1  Fick.  345. 

A  statute  providing  that  when  persons 
meet  on  any  road  traveling  with  vehicles, 
each  shall  seasonably  drive  to, the  right  of 
the  middle  of  the  traveled  part  of  the  road, 
so  that  the  vehicles  may  pass  without  inter- 
ference, was  passed  to  secure  the  conven- 
ience and  safety  of  persons  traveling  in 
vehicles  meeting  and  passing  each  other, 
and  as  a  general  rule  it  has  no  application 
to  vehicles  crossing  from  one  side  of  a 
street  or  highway  to  the  other,  but  such 
cases  are  governed  by  the  rules  of  the  com- 
mon law  as  to  negligence.  Lyford  v.  Jacob 
Schmidt  Brewing  Co.  110  Minn.  158,  124 
N.  W.  831. 

And  such  statute  has  no  application  to  a 
case  involving  a  collision  between  a  vehicle 
standing  on  the  right  side  of  the  street,  and 
another  vehicle  turning  from  the  opposite 
side  of  the  street  and  driving  diagonally 
across   it.     Ibid. 

A  traveler  on  the  highway  is  bound  to  ex- 
ercise only  reasonable  precaution  if  he  de- 
sires to  turn  from  the  track  he  is  pursuing, 
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and  slid,  head  foremost,  with  his  motor 
cycle,  under  the  automobile.  The  witness 
Meyerding  testified  for  respondent  as  fol- 
lows: "I  seen  the  automobile  come  around 
the  comer  there.  It  was  going  at  a  good 
rate  of  speed,  and  I  don't  know  just  what 
the  rate  of  speed  was,  but  it  was  coming 
quite  fast,  and  it  couldn't  stay  on  the  right 
side,  and  the  boys  there,  Molin  and  Jorgen- 
son,  were  coming  down  there  on  the  west 
side  of  the  street,  and  it  didn't  look  to  me 
as  though  they  were  coming  very  fast,  and 
they  were  about  3  feet  from  the  curb,  so 
when  they  seen  this  here  auto  they 
hugged  the  curb  as  close  as  they  could,  and 
they  didn't  have  any  place  at  all.  They 
were  right  up  against  the  curb."  And 
again:      Well,   I   noticed   that   it   was   go- 


ing quite  fast,  and  it  didn't  seem  to 
be  able  to  make  the  turn  there,  and 
I  was  expecting  the  automobile  to  hit 
the  post  there,  the  telephone  post,  and 
I  said  to  the  boy  that  was  with  me 
that  there  would  be  an  accident,  and  I  no 
more  than  said  that  than  we  seen  this  Jor- 
genson  and  Molin  come  down  the  street,  and 
right  by  the  post  there  they  collided  with 
the  automobile  and  the  motor  cycles." 
When  asked  the  reason  why  the  automobile 
turned  to  the  west  side  of  the  street,  he 
said:  "Well,  it  was  going  so  fast  that 
he  couldn't  make  the  turn  on  the  right 
side,  so  she  had  to  go  to  the  west  side." 
Another  witness,  Emma  Berger,  testified 
that  she  was  standing  on  the  porch  of  her 
house,  two  doors  north  from  Kamp's  store, 


and  it  is  erroneous  in  a  case  where  a  colli- 
sion occurred  between  a  wagon  which  had 
been  proceeding  on  the  right-hand  side,  and 
another  vehicle  following  it,  as  the  wagon 
was  turned  to  the  left  to  turn  about,  to  in- 
struct the  jury  that  the  driver,  in  attempt- 
ing to  turn,  was  bound  to  see  to  it  that  he 
changed  his  course  in  such  a  manner  that 
he  would  not  come  in  collision  with  other 
vehicles  following  him.  Crabtree  v.  Otter- 
son,  22  App.  Div.  393,  47  N.  Y.  Supp.  977. 
The  court  said:  "A  person  driving  upon  a 
public  highway  in  advance  of  another  vehi- 
cle is  not  bound  to  give  way  or  to  give 
facilities  to  the  overtaking  vehicle  to  enable 
it  to  pass;  but  he  is  bound  to  refrain  from 
any  manosuver  calculated  to  embarrass  an 
overtaking  vehicle  in  its  attempt  to  pass. 
He  is  bound  to  use  reaJsonable  precautions, 
sneh  as  a  prudent  man  would  use,  if  he  de- 
sires to  turn  from  the  track  he  is  pursuing; 
but  he  is  not  bound  positively  to  see  to  it 
that  his  movements  will  not  result  in  colli- 
sion. The  charge  of  the  learned  court  im- 
posed upon  the  defendant  the  duty  of  act- 
ing in  such  a  way  that  a  collision  would  be 
impossible,  and  was  calculated  to  impress 
the  jury  with  the  belief  that  the  court  had 
decided,  as  matter  of  law,  that  the  defend- 
ant was  guilty  of  negligence." 

The  questions  of  negligence  and  contribu- 
tory negligence  are  properly  submitted  to 
the  jury  where  there  is  evidence  that  a 
driver  of  a  carriage  which  was  on  the  west 
side  of  an  avenue  with  the  houses  facing 
south  turned  them  without  warning  so  as 
to  drive  in  a  northerly  direction,  although 
the  west  side  of  the  avenue  was  reserved  for 
vehicles  going  southward,  and  that  he  col- 
lided with  a  bicycle  rider  proceeding  south- 
erly on  the  proper  side  of  the  road  at  the 
rate  of  6  or  6  miles  an  hour,  ringing  his 
bell,  and  who  was  unable  to  stop  in  time  te 
avert  the  accident,  there  being  evidence  that 
the  driver  of  the  carriage  looked  around 
before  he  started  to  turn,  but  did  not  look 
again.  Hill  v.  Moebus,  56  App.  Div.  364, 
67  N.  Y.  Supp.  766.  The  court  said:  "That 
plaintiff  was  not  guilty,  as  matter  of  law, 
of  contributory  negligence,  appears  froni 
his  testimony.  He  was  on  the  proper  side 
41  L.R,A.(N.S.) 


and  lawfully  using  the  avenue  in  riding  his 
bicycle.  The  speed  at  which  he  was  going — 
6  miles  an  hour — ^was  not  excessive,  and, 
though  he  testified  that  while  going  at  that 
rate  he  could  ordinarily  stop  within  10 
feet,  he  was  not  called  upon  te  exercise  his 
ability  in  that  direction  until  the  moment 
when  the  danger  from  proceeding  became 
apparent  te  him.  It  is  true  he  stated  he 
was  5  or  6  yards  from  the  carriage  when  the 
driver  first  moved  his  horses, — ^which  would 
be  15  or  18  feet, — but  it  appears  that  he 
thereupon  rang  his  bell  to  notify  the  driver 
of  his  approach,  and,  when  the  carriage 
turned,  was  unable  to  avoid  an  accident, 
having  come  in  contect  with  the  pole,  which 
threw  him  from  his  wheel.  When  he  saw 
the  horses  moving  he  had  no  reason  to  an- 
ticipate that  after  starting  the  driver  would 
turn  in  an  opposite  direction;  and  after 
the  driver  had  started,  it  does  not  appear 
that  the  plaintiff,  by  the  exercise  of  any 
judgment  or  care,  could  have  avoided  or 
averted  the  collision.  It  would  therefore 
seem  to  us  a  harsh  rule  to  apply  to  say  that, 
upon  the  facts  disclosed,  he  was,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence. 
As  to  the  two  versions  of  the  accident,  that 
given  by  the  plaintiff  is  corroborated  by  the 
manner  in  which  as  admitted  it  occurred, 
namely,  by  the  plaintiff  striking  the  pole 
of  the  carriage.  The  carriage  had  been  fac- ' 
ing  south,  and  if  the  driver,  as  he  states, 
intended  to  go  to  Fifty-ninth  street,  there 
was  no  reason  for  turning  his  horses  around 
towards  the  north  to  such  an  extent  as  to 
have  a  bicycle  rider  going  in  a  southerly 
direction  come  in  contect  with  the  pole. 
If  he  turned  to  go  north,  however,  as  testi- 
fied by  the  plaintiff  and  his  witness,  he 
would  not  only  intercept  progress  down  the 
avenue,-  but  would  bring  the  pole  of  the 
coach  in  a  position  where  the  rider  of  a  bi- 
cycle, going  southward,  could  come  in  con- 
tact with  it.  Without  therefore  determin- 
ing the  right  of  the  driver  to  turn  around 
on  the  west  side  of  the  avenue,  it  is  certein 
that  he  could  not  do  so  in  clear  violation  of 
the  rights  of  others  who  were  properly 
using  that  side,  and  were  justified  in  pro- 
ceeding upon  the  theory  that  a   carriage 
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on  Rice  street,  and  says  that  when  she  first 
saw  the  boys  slie  noticed  them  coming 
down  on  the  west  side  of  Rice  street,  run- 
ning 6  or  7  miles  an  hour.  In  estimating 
the  speed  at  which  they  were  running,  she 
made  the  comparison  that  she  could  run 
as  fast  as  they  were  going,  and  that  they 
were  about  6  feet  from  the  curb.  The 
impact  w^as  heard  by  several  persons  in  the 
vicinity;  the  noise  was  not  like  the  burst- 
ing of  a  tire,  but  was  the  concussion  of 
the  motor  cycle  with  the  automobile,  or 
the  noise  made  by  the  machines  in  the  ef- 
fort of  the  drivers  to  control  them,  or 
perhaps  both.  One  witness  stated  that  be 
heard  it  while  inside  of  a  building  on  the 
opposite  side  of  the  street.  The  fact  that 
young    Molin    was    found    lying    on    the 


ground  at  right  angles  with  the  auto- 
mobile, with  his  feet  sticking  out  just  be- 
hind the  front  right  wheel,  affords  some 
slight  indication  that  he  may  have  fallen 
from  his  wheel  and  slid  through  the  tri- 
angular opening  between  the  guard  and 
the  wheel.  According  to  the  evidence,  the 
space  between  the  step  on  the  right-hand 
side  and  the  ground  did  not  exceed  10 
inches.  If  he  slid  through  the  space  be- 
tween the  step  and  front  wheel,  where  the 
guard  curves  over  the  front  wheel,  the  auto- 
niobile  must  have  been  standing  siill  at 
that  time.  But,  even  if  this  did  happen, 
it  is  inconceivable  how  his  machine  passed 
through  at  that  point.  There  was  some  tes- 
timony on  the  part  of  appellant  and  other 


facing  south  would  not,  without  warning  or 
notice,  make  an  abrupt  turn  from  the  curb 
where  it  was  standing,  to  go  in  an  opposite 
direction.  The  determination  that  the  de- 
fendants were  negligent,  and  the  plaintiff 
free  from  contributory  negligence,  was,  we 
think,  supported  by  evidence;  and  as  that 
given  by  the  defendants  does  not  preponder- 
ate, we  would  not  be  justified  in  reversing 
the  conclusion  reached  by  the  justice  of 
the  municipal  court  upon  disputed  questions 
of  fact." 

The  sudden  deflection  by  the  driver  of  a 
vehicle  from  the  right  side,  upon  which  it 
is  traveling,  towards  the  left,  without  no- 
tice, is  a  violation  of  the  law  of  the  road, 
which  the  rider  of  a  bicycle  proceeding  in 
the  opposite  direction  is  not  bound  to  an- 
ticipate, and  where  a  collision  occurs,  the 
question  of  the  driver's  negligence  is  for 
the  jury.  Hershinger  v.  Pennsylvania  R. 
Co.  25  Pa.  Super.  Ct.  147. 

The  jury  are  justified  in  finding  the  de- 
fendant's driver  negligent  where  it  appears 
that  the  plaintiff's  wagon  was  being  driven 
along  the  highway  in  a  proper  manner  as 
was  another  wagon,  and  that  when  the  three 
wagons  were  abreast,  the  defendant's  driver 
suddenly  swung  off  of  their  course  and  en- 
deavored to  cross  in  front  of  the  other  wag- 
on, and  in  so  doing  struck  the  third  wagon, 
which  came  into  collision  with  that  of  the 

Klaintiff  and  caiised  the  latter  to  fall  from 
is  wagon.    Ferguson  v.  Ehret,  14  Misc.  454, 
35  N.  Y.  Supp.  1020. 

And  upon  such  evidence  the  question  of 
the  plaintiff's  contributory  negligence  was 
properly  submitted  to  the  jury.     Ibid. 

A  recovery  on  account  of  the  defendant's 
driver's  negligence  is  justified  where  it  ap- 
pears that  the  plaintiff's  wagon  was  being 
driven  northerly  along  a  street  upon  the 
right-hand  car  track,  and  that  a  light  wag- 
on was  approaching  it  upon  the  track  to 
the  left,  and  the  defendant's  heavy  truck 
>va8  slightly  in  front  of  the  light  wagon, 
but  to  the  left  and  clear  of  the  left-hand 
track,  and  that  as  the  plaintiff's  wagon 
came  opposite  to  the  light  wagon  as  the  lat- 
ter came  opposite  the  truck,  the  driver  of 
the  truck  attempted  to  swing  towards  and 
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over  the  tracks,  and  collided  with  the  light 
wagon,  throwing  it  against  the  plaintiff's 
wagon  and  injuring  his  horse.  Bush  v. 
Murphy,  86  N.  Y.  Supp.  361. 

And  such  facts  are  insufficient  to  show 
negligence  on  the  part  of  the  plaintiff  in 
not  anticipating  the  collision.     Ibid. 

In  Morse  v.  Sweenie,  15  111.  App.  486,  it 
was  held  that  the  law  does  not  recognize 
any  privileged  class,  such  as  the  members 
of  the  fire  or  police  department  of  the  city, 
as  possessing  rights  so  superior  to  those 
of  other  citizens  of  the  state  as  to  exempt 
the  former  from  the  requirements  of  the 
rules  of  the  common  law,  and  they  are 
bound  to  exercise  proper  prudence  and  care 
in  the  use  of  the  streets  so  as  not  to  cause 
injury  to  other  persons  lawfully  upon  them. 

h.  Where  traveler  turns  across  street 
to  maJce  stop,  etc. 

It  is  necessary  and  proper  for  any  driver 
who  is  about  to  stop  for  the  purpose  of 
going  upon  land  or  into  buildings  situated 
on  what  to  him  is  the  left-hand  side  of  the 
road,  to  shape  his  course  in  that  direction, 
and  he  is  bound  to  exercise  merely  ordinary 
and  reasonable  care  with  reference  to  such 
teams  as  he  may  encounter.  Peltier  v. 
Bradley,  67  Conn.  42,  32  L.R.A.  651,  34 
Atl.  712. 

It  is  not  the  duty  of  a  driver  of  a  wagon 
standing  on  the  east  side  of  a  street,  fac- 
ing south,  to  refrain  from  crossing  to  the 
west  h<alf  of  the  street  until  a  vehicle  stand- 
ing on  the  west  side  facing  south  haa 
vacated  the  street;  but  the  driver  has  a 
right  to  cross  to  the  side  on  which  such 
vehicle  stands,  provided  he  uses  due  care  in 
so  doing.  Lvford  v.  Jacob  Schmidt  Brew- 
ing Co.  no  Minn.  168,  124  N.  W.  831. 

And  a  verdict  for  the  defendant  is  sup- 
ported by  evidence  that  the  plaintiff  was 
driving  south  along  one  avenue,  and  when 
near  another  avenue  he  stopped  on  account 
of  a  steam  roller:  that  the  defendant's  wag- 
on was  standing  on  the  east  side  of  the 
avenue  on  which  he  was  traveling,  facing 
south;  that  having  occasion  to  go  upon  the 
west  side,  the  defendant  turned  his  team 
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witnesses  for  the  defense,  that  there  was  a 
dent  in  the  upper  part  of  the  guard  over 
the  right  front  wheel,  and  that  the  ma- 
chine did  not  move  forward  more  than  3 
feet  after  the  collision.  If  Molin's  motor 
cycle  slid  under  the  guard,  it  could  not 
have  heen  the  cause  of  the  dent;  and,  be- 
sides, if  the  auto  moved  3  feet  after  the 
collision,  would  Molin  have  heen  found 
close  to  the  front  wheel,  if  he  passed  under 
at  that  point?  Iii  all  probability,  both  par- 
ties were  driving  much  faster  than  the  low- 
est estimates,  and  it  was  for  the  jury  to 
decide  how  the  accident  occurred,  and  who 
was  to  blame. 

The  trial  court  correctly  submitted  the 
issue  to  the  jury,  and  instructed  them  that 
if  they  should  find  that  appellant  was  not 


and  drove  diagonally  across;  that  when  he 
was  some  6  feet  behind  the  plaintiff's  vehi- 
cle, the  latter's  horse  became  frightened  and 
backed  the  buggy  onto  the  defendant's  wag- 
on, causing  the  accident,  although  there 
was  evidence  for  the  plaintiff  tending  to 
show  that  the  defendant,  in  attempting  to 
cross  the  street,  ran  the  pole  of  his  wagon 
into  the  buggy.     Ibid. 

And  a  traveler  may  pass  on  the  left  side 
of  the  road  or  across  it  for  the  purpose  of 
turning  up  to  a  house,  store,  or  other  ob- 
ject on  that  side  of  the  road,  but  in  so  do- 
ing he  must  not  interrupt  or  obstruct  an- 
other lawfully  passing  on  that  side  proceed- 
ing in  a  direction  opposite  to  his,  and  if 
he  does  so,  he  acts  at  his  peril  and  must 
answer  for  the  consequences,  since  under 
such  circumstances  he  must  pass  before  or 
wait  until  after  such  person  has  passed  on. 
Palmer  v.  Barker,  11  Me.  338. 

So  a  traveler  has  a  right  to  cross  to  the 
left  of  the  road  for  the  purpose  of  speaking 
to  a  person,  when  the  way  is  unoccupied, 
but  anyone  coming  in  the  opposite  direction 
has  a  superior  right  in  the  use  of  that  side, 
and  it  is  the  du^  of  the  traveler  so  cross- 
ing to  exercise  a  greater  degree  of  care 
while  on  the  wrong  side  or  while  returning 
to  his  own  side,  than  could  be  exacted  if 
he  remained  on  his  own  side;  and  he  is  lia- 
ble where,  in  recrossing  to  his  side  of  the 
road,  if  he  is  unable  to  get  out  of  the  way 
of  a  traveler  approaching  on  the  opposite 
side  of  the  road,  with  whom  he  collides  on 
a  dark  night.  White  and  Gnaedinger,  Rap. 
Jud.  Quebec,  7  B.  R.  166. 

The  driver  of  the  foremost  of  two  vehi- 
cles is  not  guilty  of  negligence  in  going 
upon  the  left-hand  side  of  the  street,  where 
he  had  no  knowledge  that  a  vehicle  was  fol- 
lowing, and  it  was  necessary  for  him  to  do 
so  in  order  for  him  to  enter  the  premises 
of  the  owner,  since,  under  such  circum- 
stances, he  is  entitled  to  the  use  of  the 
left-hand  side  of  the  street  in  a  reason- 
able way  and  for  a  reasonable  time,  to  en- 
able him  to  enter  the  gate  leading  to  said 
premises.    Young  v.  Cowden,  98  Tenn.  577, 

40  S.  W.  1088. 
The  rider  of  a  bicycle  has  not  an  abaolute 
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in  the  exercise  of  reasonable  care  to  avoid 
the  collision  in  driving  his  automobile  to 
the  west  side  of  the  street,  and  Molin  was 
not  guilty  of  contributory  negligence  in 
endeavoring  to  avoid  a  collision  by  remain- 
ing upon  the  west  side  of  the  street,  then 
appellant  would  be  liable.  Sections  14  and 
16,  chap.  259,  pp.  309,  310,  Laws  1909, 
were  enacted  to  avoid  just  such  incidents 
as  occurred  on  this  occasion.  Section  14 
provides  that  persons  walking  or  driving 
or  operating  a  vehicle,  who  are  moving  in 
opposite  directions,  shall  slacken  their  pace, 
if  necessary,  and  seasonably  turn  to  the 
right,  so  as  to  give  half  of  the  traveled 
road,  if  practicable,  and  a  fair  and  equal 
opportunity  to  pass,  to  the  others;  and  "any 
such   person   shall,   at  the   intersection   of 

right  to  pass  on  his  right-hand  side  in  meet- 
ing a  truck  which  is  turning  towards  that 
side  to  the  curb  of  the  street;  nor  can  he 
presume  that  the  driver  must  turn  out  for 
him,  but  he  is  bound  to  exercise  the  same 
degree  of  care  which  the  law  requires  of  the 
the  driver  of  the  truck  to  avoid  a  collision. 
Peltier  v.  Bradley,  supra. 

The  fact  that  the  defendant  was  driving 
on  the  wrong  side  of  the  road,  especially 
when  it  appears  that  he  had,  just  before 
the  collision  with  the  plaintiff,  who  was  pro- 
ceeding in  the  opposite  direction,  crossed 
from  the  left  side  of  the  road  to  the  right 
for  the  purpose  of  speaking  to  a  man  sit- 
ting on  a  doorstep  on  that  side,  does  not 
show  such  negligence  as  to  warrant  a  re- 
covery, where  it  appears  that  the  plaintiff's 
horse  was  running  away  and  beyond  con- 
trol at  the  time.  Stout  ▼.  Adams,  35  N.  B. 
118. 

A  verdict  for  the  plaintiff  will  not  be  set 
aside  where  there  was  evidence  that  the 
plaintiff  was  descending  a  hill  with  his 
horse  and  carriage  at  a  trot,  on  the  right 
side  of  the  road,  when  he  was  run  into  and 
his  horse  injured  by  the  defendant,  who  was 
ascending  the  hill  upon  a  trot  on  the  left 
side  of  the  road,  although  the  defendant  was 
driving  on  that  side  for  the  purpose  of 
turning  up  to  a  house,  there  being  no  proof 
that  the  plaintiff  knew  of  this  fact,  and 
it  appearing  that  he  turned  his  horse  as  far 
as  he  could  conveniently  to  the  right  to 
avoid  the  injury;  and  the  fact  that  there 
is  some  contradiction  as  to  the  speed  at 
which  the  defendant  was  driving  and  his 
direction  and  also  proof  that  the  plaintiff 
on  one  or  more  occasions  said  that  the  de- 
fendant was  not  in  fault,  but  that  he  him- 
self was  in  fault  in  looking  back  to  see  a 
person  who  had  passed,  will  not  change  the 
result.     Palmer  v.  Barker,  supra. 

In  Bott  V.  Reyburn,  86  Kan.  438,  121  Pac. 
366,  where  the  plaintiff  was  driving  south 
and  angled  from  the  right  side  of  the  street 
to  the  left  in  order  to  water  his  horses  at 
a  public  trough,  and  just  before  reaching  it 
the  defendant's  servant  came  north  driving 
delivery    wagon     rapidly    between     the 


trough  and  the  plaintiffj  aad  r^q  one  of  the 
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public  highways,  keep  to  the  right  of  the 
intersection  of  the  centers  of  such  highways 
when  turning  to' the  right  and  pass  to  the 
right  of  such  intersection  when  turning  to 
the  left.  .  .  .  All  vehicles,  however, 
must  keep  to  the  right  of  the  center  of  th« 
street."  Section  16  provides  that  upon  ap- 
proaching a  dam,  bridge,  sharp  curve, 
or  descent,  and  upon  approaching  a 
crossing  or  intersecting  highway,  or  in 
passing  from  a  side  street  into  a  main 
thoroughfare,  where  persons  or  vehi- 
cles are  not  plainly  discernible,  a  person 
operating  a  motor  vehicle  shall  have  such 
vehicle  under  perfect  control,  and  the  rate 
of  speed  shall  not  exceed  1  mile  in  eight 
minutes.  It  was  plainly  the  duty  of  appel- 
lant, in  turning  the  corner  from  Central 
avenue  into  Rice  street,  to  have  his  auto- 
mobile under  complete  control,  and  to  turn 
into  Rice  street  on  the  right-hand  side;  and 
if  the  evidence  warranted  the  jury  in  find- 
ing that  appellant  ran  his  car  to  the  west 
side  of  the  street,  for  the  reason  that  he 
did  not  have  it  under  control  because  of 
the  high  rate  of  speed  at  which  he  was  run- 
ning, or  because  of  failure  to  exercise  rea- 
sonable care  with  reference  to  parties 
traveling  upon  the  west  side  of  the  street, 
then  he  was  liable.  The  court  properly 
charged  the  jury  that  if  Molin's  motor  cycle 


was  struck  by  or  came  into  collision  with 
Jorgenson's  motor  cycle,  thus  causing  the 
accident,  then  respondent  could  not  recover, 
provided  that,  if  appellant  was  negligent  in 
passing  to  the  west  side  of  the  street,  and 
that  Molin  and  his  companion  were  com- 
pelled to  act  hurriedly  to  avoid  a  collision 
with  the  automobile,  and  in  doing  so  Jor- 
genson  collided  with  Molin,  thereby  causing 
the  latter  to  be  thrown  against  or  under 
tbe  automobile,  respondent  would  still  be 
entitled  to  recover,  if  the  accident  would 
not  have  happened  except  for  appellant's 
own  negligence. 

We  have  examined  the  several  assign- 
ments of  error  argued  in  the  brief,  and  dis- 
cover nothing  which  calls  for  a  reversal. 
One  assignment  is  directed  to  the  remarks 
of  respondent's  counsel  to  the  jury,  as  fol- 
lows: "During  the  lifetime  of  a  man  who 
is  twenty  years  old,  handicapped  as  he  is 
by  that  wound,  injured  as  he  is  in  the  col- 
lar bone,  some  substantial  and  material 
allowance  should  be  made.  You  can  figure 
that  out  as  well  as  I  can;  but  it  should  be, 
in  my  judgment,  something  substantial  and 
material,  to  cover  a  period  of  some  sixty 
years  that  is  left  to  him,  if  he  lives  out 
the  time  that  the  tables  of  mortality  allot 
to  hisL"  Counsel  for  appellant  objected, 
and  took  exceptions  to  the  remarks  as  to 


shafts  into  the  plaintifTs  horse  and  instruc- 
tions as  strongly  in  defendant's  favor  as  he 
was  entitled  to  bad  been  given,  covering  the 
questions  involved,  it  was  held  proper  to 
refuse  an  instruction  that  it  was  tbe  duty 
of  parties  traveling  in  opposite  directions, 
on  meeting  each  other,  to  keep  to  the  right, 
and  that  one  who  violates  this  law  of  the 
road  by  driving  on  tbe  wrong  side  assumes 
the  risk  of  all  such  experiments,  and  must 
use  greater  care  than  if  he  had  kept  upon 
the  right  side  of  the  road,  and  that  if  a  col- 
lision takes  place  the  presumption  is  gener- 
ally against'  the  party  upon  the  wrong  side, 
and  especially  if  the  collision  takes  place  in 
the  dark. 

There  is  evidence  sufficient  to  support  a 
verdict  for  the  plaintiff  where  it  appears 
that  the  driver  of  a  delivery  wagon  turned 
to  the  left,  but  when  he  had  practically 
reached  the  edge  of  the  sidewalk  and  was 
across  a  bicycle  path,  he  discovered  that 
he  was  in  the  wrong  block  and  turned  from 
the  left  towards  the  center  of  the  street, 
without  looking  to  see  if  anyone  was  ap- 
proaching, and  struck  a  rider  of  a  bicycle 
who  was  riding  along  the  bicycle  path  in 
the  opposite  direction.  Wistrom  v.  Rcdlick 
Bros.  6  Cal.  App.  671,  92  Pac.  1048. 

An  instruction  based  on  a  statute  provid- 
ing that  where  vehicles  meet,  the  driver  of 
each  must  turn  seasonably  to  the  right  of 
tbe  center  of  the  highway  so  as  to  pass 
without  interference,  is  proper  in  an  action 
brousfht  by  a  bicyclist  who  was  run  into 
by  the  driver  of  ft  S^MY^^'y  Wagoij  ^hp  b^ 
^1  L,R.A.(N,S.)" 


driven  to  the  edge  of  the  sidewalk  on  the 
left,  and  turned  back  toward  the  center  of 
the  street  without  looking  for  other  vehi- 
cles.   Ibid. 

And  such  an  instruction  is  not  misleading 
on  account  of  the  jury  misapplying  the  rule 
to  the  condition  of  delivery  of  goods  upon 
the  right  or  left  side  of  the  street,  where 
the  court  also  gave  an  instruction  that  a 
person  may  lawfully  pass  on  the  left  side 
of  the  highway  and  cross  it  for  the  pur- 
pose of  turning  up  to  a  house  or  store,  but 
that  it  is  his  duty  in  passing  from  one  side 
of  the  road  to  the  other,  to  use  reasonable 
care  to  avoid  injuring  other  travelers  upon 
the  highway.     Ibid. 

c.  Bule  as  to  turning  by  vehicles  hav' 
ing  projecting  load. 

In  Callahan  ▼.  David  M.  Oltarsh  Iron 
Works,  112  N.  Y.  Supp.  1102,  where  the 
plaintiff's  team  was  proceeding  on  the  right 
side  of  the  street  when  it  met  the  defend- 
ant's truck,  which  had  iron  girders  pro- 
truding from  the  back,  proceeding  on  the 
same  side  of  the  street,  and  the  latter's 
truck  was  turned  across  the  street  so  that 
the  girders  injured  the  plaintiff's  horse,  it 
was  held  that  the  defendant's  driver  was 
negligent,  and  that  the  plaintiffs  driver 
was  free  from  contributory  negligence,  not- 
withstanding the  defendant's  driver  testi- 
fied that  he  held  up  his  hand  to  signal  the 
plaintiff's  driver,  but  the  latter  testified 
that  he  did  not  see  it. 

J.  T.  W. 


1911. 


MOLIN  V.  WARK.. 


355 


what  the  tables  of  mortality  show  as  to  the 
length  of  life,  there  being  nothing  of  that 
kind  in  the  case,  whereupon  respondent's 
counsel  replied:  "It  is  true  the  mortality 
tables  are  not  in  evidence.  Whatever  it  is, 
for  all  the  rest  of  his  life  he  will  have  this 
crippled  leg."  The  court  remarked:  "Well, 
you  may  take  that  back."  As  qualified  by 
the  counsel  and  the  court,  the  jury  could 
not  have  been  prejudiced,  and  the  size  of 
the  verdict  does  not  indicate  it. 

We  have  examined  each  of  the  assign- 
ments directed  to  the  charge  of  the  court, 
and  find  no  one  of  them  well  taken.  The 
rules  of  law  were  carefully  stated  and  the 
issues  fully  presented.  The  evidence  was 
sufficient  to  sustain  the  verdict,  as  reduced, 
and  there  was  no  error  in  cutting  the  ver- 
dict down  from  $4,662.50  to  $4,000. 

Affirmed. 

Jagyard  and  Simpson,  JJ.,  took  no  part. 


IjOuisiaxa  supreme  court. 

MRS.  A.  M.  ROBY  et  al. 

V. 

KANSAS    CITY    SOUTHERN    RAILWAY 

COMPANY,  Appt. 

(130  La.  880,  58  So.  696.) 

Railroad  — *  highway  crossing  —  flag- 
man —  dnty. 

1.  Under  an  ordinance  requiring  a  rail* 

Headnotes  by  Monroe,  J. 


road  company  to  keep  a  flagman,  night  and 
day,  at  a  particularly  dangerous  crossing, 
over  a  much  used  thoroughfare,  it  is  the 
duty  of  the  flagman  to  keep  himself  in  the 
place  where  those  intend mg  to  use  the 
crossing  would  expect  to  find  him,  and,  be- 
ing there,  to  keep  on  the  alert,  so  as  to  be 


m  1 
ble, 


able,  from  the  proper  place  and  within  the 
proper  time,  to  give  tne  warning  expected 
of  him,  and  to  stop  the  trains,  or  the  cit- 
izens, or  both,  as  occasion  may  demand. 

Same  —  location  —  appropriateness. 

2.  Where  nine  tracks,  covering,  with  tho 
spaces  betwecin,  say,  114  feet,  cross  a  fre- 
quented thoroughfare,  the  flagman  cannot 
be  said  to  be  at  the  crossing  of  the  track 
upon  the  one  end  when  he  is  114  feet  away 
at  the  crossing  of  the  track  on  the  other 
end,  or  when  he  is  between  the  two  ex- 
tremes on  the  side. 

Same  —  absence  —  failure  to  stop  « 
effect. 

3.  Where  an  automobile  traveling  on  a  fre- 
quented thoroughfare  approaches  a  railway 
crossing  over  which  there  are  many  tracks, 
and  at  which  a  city  ordinance  requires  the 
railway  company  to  keep  a  flagman  night 
and  day,  and  the  chauffeur  sees  no  flagman 
and  no  flag  in  front  of  the  first  track,  where 
he  has  the  right  to  expect  to  see  him  in  case 
a  train  is  approaching,  and  sees  no  train, 
he  is  not  guilty  of  negligence  in  proceed- 
ing; and  where  the  flagman  then  appears 
and  gives  warning,  but  only  in  time  to  en- 
able the  chauffeur  to  stop  on  the  flrst 
track,  where  he  is  almost  immediately  run 
into  by  a  train,  the  accident  will  be  attrib- 
uted to  the  negligence  of  the  flagman. 

Negligence  —  of  driver  —  impntatlon  to 
passenger. 

4.  The  negligence  of  the  chauffeur  of  an 
automobile   hired    from   a   public   stand    is 


Note.^'Bailroads:  conduct  of  flagman 
or  absence  from  his  post  as  affecting 
liability  for  injury  at  crossing. 

L  Duty  of  flagman. 

a.  In  general,  355. 

b.  Position  at  crossing,  356. 
II.  Absence  from  post. 

a.  As  negligence  of  company,  357. 

b.  As    affecting    contributory    negli- 

gence, 357. 
III.  Failure  to  signal  when  present. 

a.  As  negligence  of  company,  359. 

b.  As    affecting    contributory    negli- 

gence,  359. 
rV.  Negligent  giving  of  signal. 

a.  In  general,   360. 

b.  Signal  of  safety,  361. 

This  note  is  confined  to  cases  involving 
the  action  of  flagmen  at  crossings,  and  does 
not  include  the  operation  of  gates  or  auto- 
matic signals. 

Neither  does  it  discuss  tlie  duty  of  a 
railroad  company  to  maintain  flnfrmon  at 
crossings,  being  confined  to  cases  where 
flagmen  are  in  fact  maintained. 

As  a  general  rule  the  duty  of  a  railroad 
company  with  reference  to  the  conduct  of 
41  t.R,A.(N.S.) 


fiagmen  at  crossings  is  the  same  whether 
such  fiagmen  are  required  by  law'  or  are 
maintained  voluntarily  for  a  sufficient 
length  of  time  for  the  public  to  become  ac- 
customed to  their  presence.     33  Cyc.  946. 

As  to  the  duty  of  a  railroad  company  as 
to  operation  of  safety  gates  at  railroad 
crossings,  see  McLennan  v.  North  Carolina 
R.  Co.  33  L.R.A.(N.S.)  988,  and  note. 

And  the  duty  of  a  traveler  going  upon  a 
railroad  crossing  when  the  gates  are  open 
is  discussed  in  a  note  to  Koch  v.  Southern 
California  R.  Co.  4  L.R.A.(N.S.)  521. 

I>uty  of  fiagman. 

a.  In  general. 

It  is  for  the  jury  to  say  where  the  flag* 
man  was  and  what  he  did,  and  whether  he 
gave  an  efficient  warning  to  the  person  in- 
jured (Wolcott  V.  New  York  &  L.  B.  R.  Co. 
68  N.  J.  L.  421,  53  Atl.  297)  ;  or  whether 
his  conduct  was  proper  (Delaware,  L.  &  W. 
R.  Co.  V.  Toffev,  38  N.  J.  L.  525).  He 
should    give    si^^nals    of    danger,    his    mere 

;  prosencc  on  the  crossing  not  being  sufficient 
(Montgomery  v.  Missouri  P.  R.  Co.  181  Mo. 

'  477,  79  St  W.  930).    His  warning  must  be 


356 


LOraSIANA  SUPREME  COURT. 


Ape. 


not  imputable  to  those  who  hire  the  ma- 
chine, if  they  exercise  no  control  over  it 
farther  than  to  indicate  the  route  they  wish 
to  travel  or  the  place  they  wish  to  go;  and 
.in  case  they  sustain  injury  by  reason  of 
the  negligence  of  the  chauffeur  and  another, 
tliey  may  recover  damages  from  either  or 
both  of  such  parties. 

(AprU  8,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  in  plaintiffs'  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Amended  and 
affirmed. 


Statement  by  Monroe,  J.: 

Plaintiff  herein,  Mrs.  A.  M.  Roby,  wife 
of  J.  A.  G.  Roby,  with  her  grown  stepsons, 
Bryon  and  Greer,  and  her  two  little  boys, 
Virgil  and  another,  issue  of  her  marriage, 
were  on  their  way  to  the  fair  grounds,  near 
Shreveport,  in  a  hired  automobile,  when  one 
of  defendant's  trains  ran  into  the  automo- 
bile, with  the  result  that  Mrs.  Roby  and 
Greer  were  badly  injured  and  Virgil  was 
killed.  Three  suits  were  brought  for  the 
recovery  of  damages,  and,  for  the  purposes 
of  trial,  they  were  consolidated,  and,  hav- 
ing been  argued  together,  will  be  considered 
together  for  the  purposes  of  the  opinion, 
though  a  decree  will  be  entered  in  each. 

The  family  party  thus  mentioned  live  in 
the  country,  and  were  visiting  Shreveport 


given  in  time  to  enable  the  traveler  to 
avoid  injury  by  the  exercise  of  reasonable 
care.  (Chicago,  R.  I.  &  P.  R.  Co.  v.  Clough, 
134  111.  586,  25  N.  E.  664,  29  N.  E.  184.) 

A  flagman  stationed  at  a  crossing  of  two 
streets  along  one  of  which  a  railroad  runs 
owes  no  duty  to  persons  attempting  to  cross 
the  track  elsewhere  than  at  the  street  cross- 
ing (Strickland  v.  New  York  C.  &  H.  R.  R. 
Co.  88  App.  Div.  367,  84  N.  Y.  Supp.  ■655) ; 
nor  docs  his  duty  extend  to  discovering  and 
warning  trespassers  walking  along  the 
track,  although  they  have  reached  a  point 
on  the  street  crossing  (Matthews  v.  Phila- 
delphia &  R.  R.  Co.  161  Pa.  28,  28  Atl.  936). 

As  to  the  duty  of  the  flagman  to  signal 
for  the  purpose  of  enabling  persons  driving 
horses  to  avoid  injury  from  their  becoming 
frightened,  it  was  held  in  Huntington  v. 
Bangor  &  A.  R.  Co.  105  Me.  363,  74  Atl. 
802,  and  Louisville  &  N.  R.  Co.  v.  Sights, 
321  Ky.  203,  89  S.  W.  132,  former  appeal  in 
117  Ky.  436,  78  S.  W.  172,  that  it  was  the 
flagman«'s  duty  to  give  the  traveler  such 
warning  of  the  approach  of  the  train  as 
would  enable  him  to  stop  his  team  at  a 
point  where  an  ordinarily  well-broken  and 
gentle  team  would  not  become  dangerously 
frightened,  or  to  turn  around  and  drive  to 
a  point  of  safety  if  the  tcnm  was  not  well 
broken. 

And  in  Norton  ▼.  Eastern  R.  Co.  113 
Mass.  366,  the  court  said  that  it  is  the 
duty  of  a  flagman  to  warn  travelers  so  as 
to  enable  them  to  take  proper  precautions 
to  prevent  injury  from  fright  of  their 
horses,  as  well  as  to  prevent  actual  colli- 
sions. 

Also  see  Illinois  C.  R.  Co.  v.  Lindgren, 
infra.  III.  b. 

But  in  Walters  v.  Chicago,  M.  &  St.  P. 
R.  Co.  104  Wis.  251,  80  N.  W.  451,  it  was 
held  that  it  was  not  negligence  for  a  flag- 
man to  fail  to  warn  a  traveler  of  the  ap- 
proach of  an  engine  that  was  not  to  cross 
the  road,  in  order  that  he  might  prevent  his 
horse  from  becoming  frightened. 

And  in  Bell  v.  Texas  &  P.  R.  Co.  —Tex. 
Civ.  App.  — ,  70  S.  W.  573,  where  plaintiff 
was  injured  by  his  team  becoming  fright- 
ened after  he  had  crossed  the  track  and 
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turned  and  gone  parallel  with  it  for  20  or 
30  feet  before  the  train  passed,  it  was 
held  that  if  the  approaching  train  was  so 
far  away  that  it  was  apparent  to  the  flag- 
man that  plaintiff  could  cross  in  safety, 
then  his  failure  to  warn  plaintiff  was  not 
negligence. 

In  Alabama  G.  S.  R.  Co.  ▼.  Anderson, 
109  Ala.  299,  19  So.  516,  the  court  said  that 
if  the  flagman  saw  that  his  signal  was  not 
being  heeded  by  one  about  to  cross  the 
track,  it  was  his  duty  to  signal  the  train 
to  stop,  when  such  action  would  be  effective. 

In  Carnochan  v.  Erie  R.  Co.  73  Misc. 
131,  130  N.  Y.  Supp.  614,  where  plaintiff 
sued  for  injury  to  his  automobile,  which  be- 
came stalled  near  the  track  and  was 
struck  by  a  train  before  it  could  be  moved, 
it  was  held  that,  in  stating  that  no  train 
would  be  along  for  a  considerable  time,  the 
flagman  was  acting  outside  the  scope  of  his 
duty,  and  that  it  was  not  his  duty  to  leave 
the  crossing  and  go  up  the  track  to  flag  the 
train. 

In  Wilkins  v.  St.  Louis,  I.  M.  k  S.  R.  Co. 
101  Mo.  93,  13  S.  W.  893,  where  deceased 
was  killed  while  attempting  to  pass  through 
a  narrow  opening  between  cars  on  a  cross- 
ing by  the  opening  being  closed  suddenly, 
it  was  held  that  the  duty  of  the  watchman, 
who  was  on  the  crossing,  extended  to  tlie 
protection  of  persons  under  such  circum- 
stances, as  well  as  to  merely  obeying  the 
ordinances  as  to  displaying  signals  to  per- 
sons approaching  the  crossing. 

b.  PoMtian  at  crossing. 

The  fact  that  the  flagman  is  not  in  his 
usual  place  when  giving  his  warning  signals 
will  not  relieve  plaintiff  from  contributory 
negligence  when  he  could,  by  the  exercise 
of  proper  care,  have  seen  him  in  time  to 
avoid  the  injury.  Hancock  v.  Lake  Erie  & 
W.  R.  Co.  21  Ind.  App.  10,  51  N.  E.  369. 

And  when  a  flagman  has  remained  at  his 
post  and  given  warnings  until  a  train  is 
passing,  he  is  not  negligent  in  then  leav- 
ing his  post,  as  the  train  itself  then  becomes 
a  sufficient  warning.  Huntington  v,  Bangor 
^  A*  K.  Co,  supro., 
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probably  for  the  purpose  of  attending  the 
fair,  which  was  being  held  to  the  south- 
ward of  the  city.  In  order  to  accomplish 
that  purpose,  one  of  the  grown  sons  hired 
a  public  automobile  from  the  stand  in  front 
of  the  Phcenix  Hotel,  and  requested  Wil- 
liam Lowe,  the  chauffeur  and  proprietor, 
to  take  them  to  the  fair  grounds,  giving 
him  no  other  instructions  than  that  he 
should  proceed  carefully.  Lowe  drove  the 
machine,  and  he  and  Bryon  Roby  occupied 
the  front  seat,  whilst  the  others  occupied 
the  back  seat.  They  proceeded,  without 
accident,  out  Texas  street  and  Texas  avenue 
(the  one  being  a  continuation  of  the  other, 
as  we  understand),  until  they  reached  a 
point  at  Cedar  street,  where  Texas  avenue 
IB  crossed  by  nine  tracks  of  the  defendant 


company,  and  the  accident  occurred  on  the 
first,  or  most  northerly,  track,  as  follows: 
Persons  traveling  southward  on  Texas 
avenue  do  not  obtain  a  view  of  the  railroad 
crossing  until  they  get  rather  near  it,  as  up 
to  a  point  apparently,  say,  100  yards,  more 
or  less,  from  the  crossing,  the  avenue  ap- 
pears to  run  in  a  northeasterly  southwest- 
erly direction,  and  the  railroad  tracks  also 
run  slightly  north  of  east  and  south  of 
west.  At  the  point  mentioned  (the  distance 
of  which  from  the  crossing,  we  approx- 
imate, from  the  photographs  in  evidence) 
the  avenue  makes  a  turn  to  the  southward, 
when  the  crossing  becomes  visible,  the 
tracks  crossing  the  avenue  at  an  angle 
which,  to  the  eastward  is  less,  and  to  the 
westward  greater,  than  a  right  angle.    On 


//.  Absence  from  post. 

a.  As  negligence   of  company. 

In  St.  Louis,  V.  k  T.  H.  R.  Co.  v.  Dunn, 
78  111.  197,  the  court  characterized  the  ab- 
sence of  the  flagman  customarily  kept  at 
a  dangerous  crossing  as  great  negligence. 

But  where  plaintiff  saw  the  train  ap- 
proaching, negligence  cannot  be  imputed  to 
defendant  from  the  absence  of  the  flagman 
usually  at  the  crossing,  especially  where 
such  flagman  is  n.ot  required  by  law  and 
plaintiff  did  not  know  of  the  custom  of 
keeping  one  there.  Pakalinsky  v.  New  York 
C.  &  H.  R.  R.  Co.  82  N.  Y.  424. 

b.  As  affecting  contributory  negligence. 

The  effect  of  the  absence  from  sight  of 
a  flagman  usually  stationed  at  a  crossing 
upon  the  care  required  of  a  traveler  about 
to  cross  the  tracks  is  regarded  by  the  courts 
with  considerable  variety  of  opinion. 

Some  cases  hold  that  a  traveler  who  is 
familiar  with  the  practice  of  a  railroad 
company  of  having  a  flagman  at  a  crossing 
when  trains  are  approaching  is  entitled  to 
regard  the  absence  of  the  flagman  as  an  in- 
dication that  it  is  safe  for  him  to  cross  the 
tracks.  Dolph  v.  New  York,  N.  H.  &  H.  R. 
Co.  74  Conn.  538,  51  Atl.  525;  Chicago  & 
A.  R.  Co.  V.  Wright,  120  111.  App.  218;  Chi- 
cago &  A.  R.  Co.  V.  Blaul,  70  111.  App.  518, 
affirmed  in  175  111.  183,  61  N.  E.  895; 
Warner  v.  New  York  C.  R.  Co.  45  Barb.  299, 
reversed  on  other  grounds  in  44  N.  Y.  465. 

To  entitle  a  traveler  to  put  any  reliance 
upon  the  absence  of  a  flagman  as  an  indi- 
cation of  safety,  it  must  appear  that  he 
knew  a  flagman  was  habitually  kept  there; 
and  where  it  appeared  that  plaintiff  knew 
the  flagman  was  not  kept  there  habitually, 
it  was  held  that  he  was  not  justified  in  re- 
lying upon  his  absence.  Whalen  v.  New 
York  C.  &  H.  R.  R.  Co.  58  Hun,  431,  12  N. 
Y.  Supp.  527. 

But  where  it  did  not  appear  that  the 
traveler  knew  it  was  not  the  habit  of  the 
company  to  have  a  flagman  at  the  crossing, 
and  it  did  appear  that  when  there  two  or 
three  weeks  previous  he  had  seen  a  flag- 
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man  give  warning  of  the  same  train,  it 
was  held  that  the  absence  of  the  flagman 
was  to  be  considered  upon  the  question  of 
contributory  negligence.  Wilbur  v.  Dela- 
ware, L.  &  W.  R.  Co.  85  Hun,  155,  32  N. 
Y.  Supp.  479. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wilson, 
133  111.  55,  24  N.  E.  555,  affirming  35  111. 
App.  346,  where  plaintiff's  evidence  showed 
that  at  the  time  she  attempted  to  cross 
defendant's  tracks  neither  the  flagman  nor 
any  signal  could  be  seen,  the  court  said 
that  "a  railway  company,  by  stationing  a 
flagman  at  a  crossing  and  making  it  his 
duty  to  display  proper  signals  of  warning 
whenever  an  engine  pr  train  is  approaching, 
may  give  the  public  a  right  to  rely  upon  the 
absence  of  signals  of  warning  and  presume 
that  the  tracks  are  clear." 

In  McNamara  v.  New  York  C.  k  H.  R. 
R.  Co.  136  N.  Y.  650,  32  N.  E.  765,  it  is 
held  that  one  familiar  with  the  practice  of 
having  a  flagman  at  a  crossing  has  a  right 
to  rely  upon  the  presence  of  the  flagman  to 
warn  licr  of  any  danger,  and  it  cannot  be 
said  as  matter  of  law  that  she  failed  to  ex- 
ercise ordinary  care  in  relying  upon  his 
absence  and  the  absence  of  signals  from  the 
engine  as  an  indication  of  safetv. 

And  in  New  York,  L.  E.  &  W.  R.  Co.  v. 
Randel,  47  N.  J.  L.  144,  judgment  for 
plaintiff  was  sustained  where  it  appeared 
that  the  flagman  did  not  appear  till  plain- 
tiff was  upon  the  track,  and  then  plaintiff 
misunderstood  the  warning  and  went  for- 
ward when  he  should  have  retreated. 

Other  cases  hold  that,  while  a  traveler  is 
not  entitled  to  rely  solely  upon  the  absence 
of  the  customary  flagman  as  an  indication 
of  safety,  such  absence  will  have  some  effect 
in  relieving  him  from  contributory  negli- 
gence. St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Amos, 
54  Ark.  159,  15  S.  W.  362;  St.  Louis,  V.  & 
T.  H.  R.  Co.  V.  Dunn,  78  111.  197;  Marinan 
V.  Chicago,  R.  I.  &  P.  R.  Co.  —  Iowa,  — , 
136  N,  W.  884;  Roberts  v.  Boston  A;  M.  R. 
Co.  69  N.  H.  354,  45  Atl.  94;  Berry  ▼. 
Pennsylvania  R.  Co.  48  N.  J.  L.  141,  4  Atl. 
303;  bolan  v.  Delaware  &  H.  Canal  Co.  71 
N.  Y.  285:  Southern  R.  Co.  v.  Aldridge, 
101  Va.  142,  43  S.  E.  333. 
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the  northwest  corner  of  the  avenue  and 
Cedar  street  tlierc  appears  to  be  a  three- 
story  brick  building,  on  the  northeast  cor- 
ner, a  two-story  frame  building,  with  a 
cornice,  and  with  a  shed  extending  out  over 
the  sidewalk  and  around  the  corner.  The 
distance  from  the  property  line  on  the  north 
side  of  Cedar  street  to  the  first  (or  most 
northerly  track)  we  take  to  be  some  15  or 
20  feet,  from  all  of  which  it  will  be  un- 
derstood that  a  person  approaching  the 
crossing  as  was  the  party  in  the  automobile 
is  considerably  at  a  disadvantage  with  Re- 
gard to  the  approach  of  a  train  from  the 
eastward  on  the  first  track,  since  the  view 
is  obstructed  by  the  frame  building  with 
the  shed  on  the  corner,  and,  even  when  that 
is  cleared,  it  is  necessary  by  reason  of  ihe 


angle  on  that  side  to  look  somewhat  back- 
ward, and,  unless  that  should  occur  to  the 
person  concerned,  he  might  very  well  be 
surprised  by  the  approach  of  a  train  from 
that  direction.  The  automobile  in  question 
came  down  the  right  (or  western)  side  of 
the  avenue,  and  its  occupants  were  in  a 
better  position  to  have  seen  such  a  train 
than  they  would  have  been  had  they  come 
down  the  left  (or  eastern)  side,  but  they 
saw  no  train,  nor,  until  they  got  within  a 
short  distance  (variously  stated  by  the  wit- 
nesses) of  the  crossing,  did  they  see  any 
flagman.  The  crossing  is  obviously  a  dan- 
gerous one,  since,  as  we  have  stated,  there 
are  nine  tracks,  and  the  point  is  regarded 
as  within  what  is  called  the  "railroad 
yards," — ^that  is  to  say,  within  the  territory 


In  Montgomery  v.  Missouri  P.  R.  Co.  18] 
Mo.  477,  79  S.  W.  930,  the  absence  of  a  flag- 
man customarily  at  a  crossing  is  spoken 
of  as  a  potent  fact  in  considering  the  con- 
duct of  a  traveler  in  proceeding  over  the 
crossing. 

In  Martin  v.  Baltimore  &  P.  R.  Co.  2 
Marv.  (Del.)  123,  42  Atl.  442,  it  is  held 
that  plaintiff  had  a  right  to  assume  the 
road  was  clear  when  the  flagman  was  ab- 
sent, but  was  not  excused  if  he  saw,  or  by 
reasonable  use  of  sight  and  hearing  he  could 
have  discovered,  the  approaching  train. 

In  Edwards  v.  Chicago  &  A.  R.  Co.  94 
Mo.  App.  36,  67  S.  W.  950,  the  court  says 
the  rule  requiring  a  person  about  to  cross 
a  railroad  to  look'  and  listen  is  modified 
when  the  crossing  is  one  usually  guarded 
by  a  flagman,  so  as  to  allow  a  passenger  to 
rely  to  some  extent  on  being  warned  if 
there  is  danger. 

And  whether  a  traveler  is  justified  in  re- 
lying upon  the  absence  of  a  flagman  as  an 
indication  of  safety,  and  th^  extent  to 
which  he  is  entitled  so  to  rely,  is  a  ques- 
tion of  fact  for  the  jurv.  Pittsburg,  C.  C. 
&  St  L.  R.  Co.  V.  Smith,  110  111.  App.  154, 
reversed  in  207  111.  486,  69  N.  E.  873,  on 
other  grounds;  Richmond  v.  Chicago  &  W. 
M.  R.  Co.  87  Mich.  374,  49  N.  W.  621; 
Woehrle  v.  Minnesota  Transfer  R.  Co.  82 
Minn.  165,  52  L.R.A.  348,  84  N.  W.  791; 
Cincinnati,  H.  &  D.  R.  Co.  v.  Taylor,  27 
Ohio  C.  C.  757;  Cincinnati,  H.  &  D.  R.  Co. 
V.  Levy,  28  Ohio  C.  C.  23. 

Thus,  in  Chicago,  St.  L.  k  P.  R.  Co.  v. 
Hutchinson,  120  111.  587,  11  N.  E.  855,  in 
passing  upon  the  eifect  of  the  absence  of  the 
customary  flagman  from  his  post  of  duty 
upon  the  care  required  of  one  about  to  uRe 
the  crossing,  the  court  says:  "But  we  are 
not  prepared  to  say,  as  a  matter  of  law, 
that  a  person  approach incf  a  railroad  cross- 
ing where  there  is  nothing  apparent  to 
warn  him  of  danger,  and  at  which  he  knows 
a  flagman  is  stationed,  whose  known  duty 
it  is  to  warn  all  persons  of  danger  from 
runninff  trains,  is  required  to  look  else- 
where than  to  the  flagman.  The  flagman's 
duty  is  to  know  of  the  approach  of  trains, 
and  to  give  timely  warning  to  all  persons 
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attempting  to  cross  the  railroad  track,  and 
the  public  have  a  right  to  rely  upon  a  rea- 
sonaole  performance  of  that  duty.  .  .  . 
It  may  be  that  in  the  particular  case  a  rea- 
sonably prudent  and  careful  man  would  do 
more  than  observe  the  absence  of  the  ordi- 
nary signal  by  the  flagman;  but  if  so,  the 
facts  and  circumstances  should  be  submitted 
to  the  jury,  to  be  considered  by  them  in  de- 
termining whether  the  party  had,  under  all 
the  circumstances,  exercised  ordinary  care 
and  caution  to  prevent  injury." 

A  few  cases  hold  that  a  traveler  has  no 
right  to  rely  upon  the  absence  of  a  flag- 
man. Tifiin  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
78  Ark.  55,  93  S.  W.  564 ;  Smith  v.  Wabash 
R,  Co.  141  Ind.  92,  40  N.  E.  270. 

Thus,  in  Hodgin  v.  Southern  R.  Co.  143 
N.  C.  93,  55  S.  E.  413,  10  Ann.  Cas.  417, 
the  court  says:  "The  traveler  who  sees 
the  watchman  in  his  place  has  the  right  to 
rely  on  him  for  protection,  but  when  be  dis- 
covers that  the  watchman  is  absent  from 
his  post  of  duty,  he  is  put  on  his  guard  at 
once,  and  must  exercise  ordinary  care  to 
protect  himself  from  injury.  He  should 
himself  then  look  and  listen  for  passing 
trains.  It  is  true  the  watchman  is  guilty 
of  negligence  when  he  deserts  his  post,  but 
when  this  negligence  was  discovered  by 
plaintiff,  it  made  it  all  the  more  incumbent 
upon  him  to  look  and  listen  for  his  own  pro- 
tection, for  he  had  ample  time  to  do  so." 

In  Schaub  v.  Kansas  City  Southern  R. 
Co.  133  Mo.  App.  444,  113  S.  W.  1163, 
where  plaintiff  was  injured  by  a  train  of 
which  he  had  a  clear  view  in  time  to  have 
avoided  it,  had  he  looked,  the  court  said: 
"The  absence  of  the  watchman,  though  it 
may  have  indicated  to  plaintiff  that  he 
was  in  his  'dog  house,'  and  that  the  cross- 
ing was  clear,  gave  plaintiff  no  right  to 
shut  his  eyes  and  rely  implicitly  on  the 
presumption  that  the  watchman  was  at  his 
post  and  was  doing  his  duty." 

And  in  Tyler  v.  Old  Colony  R.  Co.  157 
Mass.  336,  32  N.  E.  227,  it  is  held  that  ab- 
sence of  the  flagman  does  not  excuse  a 
traveler  from  looking  for  trains  when  there 
are  no  obstructions  to  his  view. 

McGrath  v.  New  York  C.  k  H.  R.  R.  Co, 
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in  which  on  the  6n<i  aide  defendants  train 
is  made  up  and  broken  up^  and  on  the 
other  side  are  its  shops,  so  that,  as  we  ap- 
prehend, there  is  considerable  switching  and 
other  movement  of  trains  and  cars  going 
on  at  all  times.  Upon  the  other  hand,  Tex- 
as avenue  is  the  main  thoroughfare  of  the 
citj,  over  which  a  large  proportion  of  its 
traffic  with  and  travel  into  the  country  is 
carried  on,  and,  as  it  is  also  the  route  by 
which  citizens  and  visitors  in  general  reach 
the  fair  grounds,  it  can  readily  be  under- 
stood that  during  the  holding  of  a  fair  the 
situation  demands  the  most  careful  atten- 
tion. The  municipal  authorities  some  years 
ago  enacted  an  ordinance  requiring  defend- 
ant to  keep  a  flagman  at  the  crossing  in 
question  day  and  night;  but  as  the  auto- 


mobile in  which  the  Robys  were  riding  ap- 
proached the  first  or  northward  track  (be- 
tween one  and  half  past  one  o'clock  in  the 
day),  the  flagman  was  standing  between 
the  second  and  third  track,  near  the  pro- 
jected line  of  the  eastward  sidewalk  of 
Texas  avenue,  engaged  in  conversation  with 
the  driver  of  a  wagon  which  had  stopped 
there,  and  which,  as  also  the  little  house 
intended  for  his  shelter,  was  between  him 
and  the  approaching  train.  He  himself 
testifies  that  he  would  have  been  standing 
on  the  curb  of  the  sidewalk  **ii  the  curb 
had  gone  across,"  and  Mr.  C.  A.  Waits,  a 
witness  for  defendant,  testifies  that  the  mo- 
ment before  the  accident  he  was  approach- 
ing the  scene  along  what  would  be  the  west- 
ward sidewalk    (if  the  sidewalk  were  ex- 


69  N.  Y.  468,  17  Am.  Rep.  359,  makes  a  dis- 
tinction between  fiagmen  required  by  law 
and  those  voluntarily  maintained,  holding 
that  in  the  latter  case  the  traveler  is  not 
justified  in  relying  upon  his  absence. 


///.  Failure  to  signal  when  present. 
a.  As  negligence  of  company. 

In  Kissenger  ▼.  New  York  &  H.  R.  Co. 
56  N.  Y.  538,  the  court  said  that  the  neg- 
lect of  a  fiagman  usually  at  a  crossing  to 
perform  his  duties  may  alone  be  sufficient 
to  charge  a  railroad  company  with  negli- 
gence. 

Failure  of  the  flagman  to  warn  a  traveler 
at  a  dangerous  crossing  is  negligence  (Chi- 
cago Junction  R.  Co.  v.  McAnrow,  114  111, 
App.  501 ;  Louisville  &  N.  R.  Co.  v.  Webb, 
90  Ala.  185,  11  L.R.A.  674,  8  So.  518)  ;  and 
such  conduct  was  described  in  Walsh  v. 
Boston  &  M.  R.  Co.  171  Mass.  52,  50  N.  E. 
453,  as  gross  negligence. 

While  in  McNamara  v.  Chicago,  R.  I.  & 
P.  R.  Co.  126  Mo.  App.  152,  103  S.  W.  1093, 
it  was  held  that  for  a  flagman  at  a  dan- 
gerous crossing  to  become  engrossed  in  con- 
versation, so  that  he  failed  to  give  warning 
to  one  about  to  drive  across  the  track,  un- 
til he  was  too  near  to  avoid  the  danger,  was 
negligence  of  a  pronounced  type. 

In  Mitchell  v.  Illinois  C.  R.  Co.  110  La. 
630,  98  Am.  St.  Rep.  472,  34  So.  714,  it 
was  held  to  be  negligence  chargeable  to  the 
company,  for  a  brakeman  who  was  stationed 
at  a  crossing  to  warn  persons  crossing  the 
tracks  while  a  flying  switch  was  being 
made,  to  neglect  to  give  such  warning. 

In  McGovem  v.  New  York  C.  k,  H.  R. 
R.  Co.  67  N.  Y.  417,  where  a  child  started 
to  cross  the  tracks  after  a  train  had  passed, 
and  was  killed  by  an  engine  backing  from 
the  opposite  direction,  it  was  held  that  fail- 
ure of  the  flagman  at  the  crossing  to  warn 
deceased  of  the  approaching  engine  was  neg- 
ligence attributable  to  the  company.  And 
to  the  same  effect  is  Finklestein  v.  New 
York  C.  &  H.  R.  R.  Co.  41  Hun,  34,  which 
arose  out  of  similar  facts. 
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b.  As  affecting  contributory  negligence. 

The  fact  that  a  flagman  is  at  the  crossing 
without  giving  warning  signals  would  nat- 
urally be  regarded  as  a  more  reliable  in- 
dication of  safety  than  his  mere  absence 
from  view,  and  such  in  general  seems  to  be 
the  view  of  the  courts. 

In  Illinois  C.  R.  Co.  v.  Lindgren,  80  111. 
App.  609,  where  deceased  was  thrown  from 
a  carriage  when  the  horses  became  fright- 
ened by  an  engine  close  to  the  crossing, 
it  was  held  that  he  was  not  guilty  of  con- 
tributory negligence  in  regarding  the  fail- 
ure of  the  flagman,  who  was  present,  to 
signal  them  not  to  cross  as  an  indication 
of  safetv 

In  Chicago  &  A.  R.  Co.  v.  Wright,  120 
111.  App.  218,  it  was  held  that  plaintiff  had 
a  right  to  rely  upon  the  presence  of  the 
flagman,  who  gave  no  danger  signal.,  as  an 
indication  that  it  was  safe  for  him  to  cross. 

In  McNamara  v.  Chicago,  R.  I.  &  P.  R. 
Co.  126  Mo.  App.  152,  103  S.  W.  1093,  it 
was  held  that  one  about  to  drive  across  a 
railroad  track  was  acting  strictly  within 
the  scope  of  duty  when  he  looked  to  the 
flagman  for  guidance,  and  was  not  to  be 
condemned  for  interpreting  the  absence  of 
a  warning  signal  as  an  assurance  that  he 
could  cross  in  safety. 

And  in  Wiggin  v.  Boston  &  M.  R.  Co.  75 
N.  H.  600,  75  Atl.  103,  it  was  held  that, 
even  though  deceased  knew  that  a  train  was 
approaching  a  crossing  where  the  view  was 
obstructed,  she  might  reasonably  rely  upon 
the  conduct  of  the  flagman,  whose  position 
was  such  as  to  be  an  invitation  to  cross,  as 
indicating  that  it  was  not  dangerously  near. 

And  a  number  of  cases  hold  that  the  fact 
that  a  flagman  was  present  and  failed  to 
give  any  warning  of  danger  will  have  some 
efl'ect  in  relieving  a  traveler  from  contribu- 
tory negligence.  Tilton  v.  Boston  &  A.  R. 
Co.  169  Mass.  253,  47  N.  E.  998;  Robbins 
V.  Fitchburg  R.  Co.  161  Mass.  145,  36  N.  E. 
752;  Jennings  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  112  Mo.  268,  20  S.  W.  490;  Wilber  ▼. 
New  York  C.  &  H.  R.  R.  Co.  8  App.  Div. 
138,  40  N.  Y.  Supp.  471;  Leonard  v.  New 
York  C.  k  H.  R.  R.  Co.  10  Jones  ft  S.  225; 
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tended  over  the  crossing),  and  that  he  saw 
the  flagman,  the  train,  and  the  collision, 
and,  further,  as  follows: 

Q.  Where  was  the  flagman  when  you  saw 
him? 

A.  When  I  first  saw  him,  he  was  standing 
by  a  wagon. 

Q.  On  which  side  of  the  crossing? 

A.  Right  in  the  center  of  the  tracks, — 
the  street  crossing,  about  halfway  between 
the  tracks,  probably  a  little  this  way 
[meaning  near  town],  probably  one  third 
on  the  way  across  the  crossing.  The  wagon 
was  standing  in  the  tracks,  or  at  the  edge 
of  the  tracks.    .    .    . 

On  cross-examination: 

Q.  You  say  that  the  flagman  waa  stand- 
ing by  the  wagon  T 

A.  Yes,  sir. 

Q.  Now,  where  was  the  wagon? 

A.  It  was  right  at  the  edge  of  the  tracks, 
about  a  third  across.     .    .    . 


Q.  Headed  this  way  [towards  town]? 

A.  Yes,  sir. 

Q.  What  was  the  flagman  doing, — ^talking 
to  the  driver? 

A.  Yes,  sir. 

Q.  He  was  talking  to  the  driver? 

A.  Yes,  sir;  I  think  so.  He  was  standing 
there  by  him,  looking  at  the  driver. 

Q.  You  couldn't  tell  that  he  was  talking? 

A.  No,  sir. 

Q.  His  attitude,  though,  was  as  if  he  was 
in  conversation? 

A.  Yes,  sir;  it  seems  that  he  was  talk- 
ing to  him,  judging  from,  his  attitude  that 
he  was  standing  in.    .    .    . 

Q.  Now,  that  put  the  wagon  between  the 
flagman  and  the  approaching  train? 

A.  Yes,  sir;  the  wagon  was  behind  the 
flagman  and  the  approaching  train. 

Q.  Now,  at  that  time,  about  how  far  away 
was  that  approaching  train? 

A.  When  I  flrst  noticed  it,  when  the  flag- 
man stepped  out  and  flagged  the  automo- 


Southem  R.  Co.  v.  Stockdon,  106  Va.  693, 
56  S.  £.  713.  Also  see  Hodgin  v.  Southern 
R.  Co.  supra,  II.  b. 

Thus,  in  Manley  v.  New  York  C.  k  H.  R. 
R.  Co.  18  Misc.  602,  42  N.  Y.  Supp.  1076, 
reversed  on  other  grounds  in  18  App.  Div. 
420,  45  N.  Y.  Supp.  1108,  it  was  held  that 
plaintiff,  who  saw  the  flagman  return  to 
his  shantv  after  flagging  another  train,  had 
a  right  to  rel^  to  some  extent  upon  his 
conduct  as  an  indication  of  safety. 

But  the  fact  that  the  watchman  was  sit- 
ting down  with  his  flag  across  his  lap,  look- 
ing away  from  plaintiff,  and  gave  no  signal, 
was  held  in  Louisville  &  N.  R.  Co.  v.  Webb, 
90  Ala.  185,  11  L.R.A.  674,  8  So.  518,  not 
to  relieve  plaintiff  from  contributory  negli- 
gence. 

And  in  Brommer  ▼.  Pennsylvania  R.  Co. 
29  L.R.A.(N.S.)  924,  103  C.  C.  A.  135,  179 
Fed.  577,  it  was  held  that  the  fact  that  a 
flagman  stood  at  a  crossing  with  his  flag 
folded  up  and  his  back  to  an  approaching 
automobile  did  not  relieve  its  occupants 
from  the  duty  of  looking  and  listening  for 
trains. 

In  Wabash  R.  Co.  v.  Smillie,  97  111.  App. 
7,  where  the  evidence  was  conflicting  as  to 
whether  any  signal  was  given  by  the  flag- 
man, the  court  said:  "The  mere  fact  that 
a  flagman  is  maintained  will  not  alone  ex- 
cuse want  of  ordinary  care  in  other  respects 
in  the  person  about  to  pass  over  the  rail- 
road, if  the  circumstances  are  such  that  an 
ordinary  person  would  naturally  use  his 
sense  of  sight  and  hearing  to  observe  other 
indications  of  the  approach  of  a  train,  in 
the  absence  of  signals  from  the  flagman.'* 

And  in  Cadwallader  v.  Louisville,  N.  A. 
ft  C.  R.  Co.  128  Ind.  518,  27  N.  E.  161, 
where  plaintiff  relied  upon  the  fact  that  the 
flagman  gave  her  no  warning,  and  attempt- 
ed to  cross  without  looking  for  trains,  the 
court  said:  "Assuming  in  this  case  that 
the  appellant  had  the  right  to  presume  that 
41  L.R.A.(N.S.) 


no  train  was  approaching,  by  reason  of  the 
failure  of  the  flagman  to  give  notice,  yet 
this  did  not  excuse  her  from  the  use  of  her 
senses  of  sight  and  hearing  in  order  to  as- 
certain the  fact  for  herself.  With  the  use 
of  these  senses  she  was  as  well  able  to  as- 
certain whether  a  train  was  approaching 
as  the  flagman  at  the  crossing,  and  a  fail- 
ure to  use  them  was  negligence. 
The  failure  of  the  flagman  at  the  crossing 
to  notify  the  appellant  of  the  fact  that 
a  train  was  approaching  was,  at  most,  neg- 
ligence, and  did  not  excuse  her  from  the  use 
of  some  care  on  her  part  to  avoid  injury." 
The  court  further  said  that  if  the  flagman 
had  done  anything  to  induce  plaintiff  to 
attempt  to  cross,  the  question  of  her  neg- 
ligence would  have  been  for  the  jury. 

JT.  Negligent  giving  of  signal. 

a.  In  general. 

In  Peck  V.  Grand  Trunk  Western  R.  Co. 
155  Mich.  430,  119  N.  W.  578,  where  de- 
ceased did  not  see,  or  misunderstood  or  ig- 
nored, strenuous  efforts  on  the  part  of  de- 
fendant's watchman  and  others  to  prevent 
him  from  going  upon  the  crossing,  it  was 
held  that  defendant  was  not  liable,  though 
the  flagman  did  not  display  a  white  flag 
as  required  by  the  rules  of  the  company, — 
it  not  appearing  that  deceased  had  knowl- 
edge of  the  rule  requiring  a  flag,  and  it 
further  appearing  that  a  flag  had  never 
been  used  there,  the  court  saying  that  de- 
ceased could  not  have  been  mislead  by  fail- 
ure to  employ  a  signal  that  had  never  been 
employed,  and  the  ifailurc  to  display  a  flag 
was  not  evidence  that  the  crossing  could  be 
made  with  safety,  and  was  not  an  invitation 
to  him  to  attempt  it. 

In  Grossman  v.  P.  &  R.  R.  Co.  2  Chester 
Co.  Rep.  350,  where  it  appeared  that  the 
flagman  signalled   plaintiff,  but  the  latter 
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bile,  I  then  looked  to  see  what  the  danger 
was,  naturally,  and  I  saw  the  train  above 
there  within  about  40  feet  of  the  crossing, 
of  the  avenue  crossing.     .     .     . 

Q.  Then  at  the  time  the  flagman  was 
talking  to  this  man,  the  train  must  have 
been  in  the  neighborhood  of  40  feet  or  60 
feet  of  the  crossing? 

A.  Yes,  sir. 

Q.  When  the  flagman  turned  around  and 
saw  the  automobile^  he  rushed  ahead  and 
flagged  him? 

A.  Yes,  sir. 

Q.  The  red  flag  in  one  hand  and  the 
white  flag  in  the  other? 

A.  Yes,  sir. 

Q.  The  flagman  was  very  much  excited? 

A.  Yes,  sir;  a  great  deal. 

Q.  He  ran  up  in  front  of  the  automobile 
frantically  flagging? 

A.  Yes,  sir;  within  6  feet  of  him. 

Q.  When  you   first  saw  the  automobile, 


it  was  about  40  feet  from  the  point  where 
it  stopped? 

A.  Yes,  sir, 

Q.  At  that  time,  or  when  you  looked, 
or  a  little  while  afterwards,  tlie  train,  you 
say,  was  about  40  feet  from  the  crossing? 

A.  Thirty  or  40  feet. 

Q.  And  to  have  added  the  distance  from 
the  crossing  to  the  place  where  the  auto- 
mobile stopped  would  have  been  15  or  20 
feet  more;  in  other  words,  that  street  is 
60  feet  wide? 

A.  Yes,  sir.     .    .     . 

Q.  Then,  if  the  flagman  had  left  the  au- 
tomobile alone,  and  not  flagged  him  down, 
he  could  have  passed  over  the  track  in 
safety  ? 

A.  Yes,  sir. 

Q.  Without  any  question? 

A.  Yes,  sir. 

Mr.  J.  £.  Peyton,  a  witness  called  by 
plaintiff,   testified    that   shortly    after   the 


interpreted  the  signal  as  one  of  safety,  the 
court  said  that,  on  the  question  of  the  flag- 
man's negligence  alone,  this  might  be  suffi- 
cient to  carry  the  case  to  the  jury;  but  it 
held  that  plaintiff  was  guilty  of  contribu- 
tory negligence  inasmuch  as  he  neglected 
bis  duty  to  stop,  look,  and  listen,  of  which 
duty  he  was  not  relieved  by  the  presence 
of  a  flagman. 

In  Steele  v.  Chicago  &  G,  T.  R.  Co.  107 
Mich.  616,  65  N.  W.  573,  where,  on  a  very 
dark  night,  a  train  parted  near  the  cross- 
ing, and  when  the  first  section  had  passed 
the  flagman  signalled  deceased  to  cross,  but, 
upon  discovering  the  other  section,  did  all 
he  could  to  prevent  the  accident,  it  was 
held  that  the  question  of  the  flagman's  neg- 
ligence was  for  the  jury. 

h.  Signal   of  safety. 

The  earlier  cases  passing  upon  the  duty 
of  one  crossing  a  railroad  track  as  af- 
fected by  the  flagman's  signal  to  proceed 
are  collected  in  a  note  to  Union  P.  R.  Co.  v. 
Roeewater,  15  L.R.A.(N.S.)    803. 

It  is  shown  in  the  earlier  note  that  the 
cases  discussed  in  it  are  at  considerable 
variance  as  to  the  effect  of  a  signal  of  a 
flagman  to  cross  upon  the  question  of  neg- 
ligence on  the  part  of  the  traveler,  and  that 
it  is  largely  a  question  of  fact  depending 
upon  the  peculiar  circumstances  of  each 
case.  The  cases  arising  since  that  note 
was   written   show   similar   diversity. 

Thus,  in  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Harrison,  -—  Ind.  — ,  98  N.  E.  729,  the 
court  said:  "We  think  that  the  invitation 
or  direction  of  the  flagman  was  an  assur- 
ance of  safety  of  place,  upon  which  appellee 
had  a  right  to  rely,  and  that  the  action  x)f 
the  appellee  in  entering  upon  said  crossing 
was  justified  by  the  appearance  of  safety 
created  by  the  appellant." 

In  Cross  v.  Illinois  C.  R.  Co.  33  Ky.  L. 
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Rep.  432,  110  S.  W.  290,  it  is  held  that  a 
traveler  in  approaching  a  crossing  that  is 
protected  by  a  flagman  has  a  right  to  rely 
upon  his  signal  to  cross,  and  to  assume  that 
he  can  pass  in  safety;  but  he  is  not  relieved 
from  exercising  ordinary  care  for  his  own 
safety. 

And  in  Illinois  C.  R.  Co.  v.  Bethea,  88 
Miss.  119,  40  So.  813,  where  deceased  start- 
ed to  cross  the  track  upon  being  given,  by 
the  train  fiagman  who  was  guarding  the 
crossing  during  switching  operations,  a 
signal  which  the  jury  found  was  to  pro- 
ceed, when  he  was  killed  by  a  train  run- 
ning at  high  speed  without  signals,  the 
court  apparently  regarded  the  signal  of  the 
flagman  as  some  justification  for  the  at- 
tempt of  deceased  to  cross,  but  held  that 
the  proximate  cause  of  the  injury  was  not 
the  negligence  of  deceased,  even  if  his  con- 
duct, in  relying  upon  the  signal,  amounted 
to  negligence,  but  that  of  the  crew  of  the 
train  which  struck  him  in  passing  the  cross- 
ing at  high  speed  without  signals. 

A  somewhat  novel  view  of  the  effect  of  a 
signal  of  safety  by  the  flagman  is  to  be 
found  in  Union  P.  R.  Co.  v.  Rosewater,  15 
L.R.A.(N.S.)  803,  84  C.  C.  A.  616,  157  Fed. 
168,  13  Ann.  Cas.  851,  where  it  is  held  that 
flagmen  are  stationed  at  crossings  for  the 
purpose  of  meeting  the  increase  of  peril 
resulting  from  local  conditions,  and  not  to 
relieve  a  traveler  from  the  precautions  or- 
dinarily required,  and  therefore  one  is  not 
justified  in  going  upon  a  crossing  in  re- 
sponse to  a  signal  from  the  fiagman  without 
looking  and  listening. 

In  Pennsylvania  Co.  v.  Sloan,  125  III.  72, 
8  Am.  St.  Rep.  337,  17  N.  E.  37,  where 
plaintiff  upon  approaching  a  crossing  where 
the  view  was  obstructed  was  signalled  by 
the  fiagman  to  cross  at  a  time  when  the 
train  which  struck  plaintiff  was  approach- 
ing, it  was  held  that  the  flagman  was  negli- 
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accident  the  flagman  in  his  presence  pointed 
out  to  a  number  of  persons  the  place  where 
he  was  standing  when  he  first  saw  the 
automobile.     The  witness  said: 

Mr.  Horn  [the  flagman]  said  that  he  wan 
standing  right  between  the  firsts  as  I  re- 
member, between  the  second  and  third 
tracks.  It  was  on  a  line  between  this  house 
and  the  opposite  side  of  the  street  [witness 
marks  with  pencil  on  photograph  "D"  place 
where  he  said  he  was  standing],  right  at 
the  sidewalk. 

Q.  Inside  the  curb? 

A.  There  was  not  any  curb  there. 

Q.  At  the  point  that  you  have  marked 
"X"  on  this  Exhibit  DT 

A.  Yes,  sir. 

Q.  Where  the  sidewalk  would  be,  if  ex- 
tended across  the  street? 

A.  Yes,  sir. 

There  were  forty-six  witnesses  examined 
in  the  case,  and  there  is  more  or  less  of 
conflict  in  their  testimony;  but,  taking  it 
all  together,  we  think  it  clearly  established 
that  the  flagman  was  engaged  in  conversa- 
tion with  the  driver  of  the  wagon  at  the 
point  designated  by  the  witness  whose  tes- 
timony has  just  been  quoted,  which  |>oint, 
as  we  have  stated,  is  off  to  one  side  of  tlie 
crossing,  and  not  less  than  20  feet  to  tlic 
southward  of  the  northern  side  of  the  track 
on  which  the  accident  occurred,  being  the 
side  from  which  the  automobile  was  ap- 
proaching; that  when  the  train  and  the 
automobile  got  within  dangerous  proximity 
of  the  point  of  collision,  the  flagman  awoke 
to  a  sudden  realization  of  the  situation,  and 
started  in  that  direction;  that  there  was  no 
negligence  on  the  part  of  those  in  the  auto 
mobile  in  failing  to  see  him,  either  at  that 
instant  or  at  any  time,  and  that,  as  soon 
as  they  got  the  notice  which  he  thus  gave, 
the  automobile  was  stopped;  that  unfortu- 
nately for  all  concerned  it  was  stopped  upon 
the  first  track,  with  the  flagman  waving  his 
hand — ^a  white  flag  in  one  and  a  red  flag  in 
the  other — only  a  few  feet  in  front  of  it; 
and  that,  if  he  had  not  thus  stopped  the 
automobile,  there  would  have  been  no  acci- 
dent. The  last  proposition  is  established 
beyond  peradventure,  or  even  denial,  and  to 
our  minds  strongly  sustains  the  impression 
that  the  flagman  completely  lost  his  head 
when  he  realized  that,  as  a  consequence  of 
his  absence  from  the  front  line  and  his  in- 
attention, a  dire  calamity  was  likely  to  oc- 
cur. It  appears  that,  until  the  flagman 
came  rushing  in  manifest  excitement  to- 
wards them,  the  occupants  of  the  automo- 
bile were  unaware  of  the  proximity  of  the 
train,  and  that  even  then,  and  after  the 
automobile  had  been  stopped,  they  thought 
that  the  train  was  probably  on  another  of 
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the  many  tracks,  and  that  they  were  safe. 
Looking  about  them,  however,  they  instantly 
discovered  that  the  train  waa  almost  on 
them,  and  the  chaufl'eur  endeavored  to  back 
the  automobile  off  the  track,  but,  he  says, 
his  ''gear  would  no  go  in  mesh."  He  there- 
fore warned  his  passengers  to  jump  out,  and 
he  and  Bryon  Roby  saved  themselves  in  that 
way.  Greer  Roby,  who  was  on  the  back 
seat,  had  the  younger  of  the  two  little  boys 
between  his  knees,  and  he  threw  him  out, 
so  that  the  boy  escaped  without  serious  in- 
jury, but  he  himself  was  caught  under  the 
cars,  and  had  his  left  leg  and  three  of  the 
fingers  of  his  left  hand  crushed  off,  or  so 
crushed  that  it  was  necessary  to  amputate 
them.  The  little  boy,  Virgil,  who  sat  be- 
tween his  mother  and  his  brother  was 
killed.  Mrs.  Roby  had  the  large  bone  (the 
humerus)  of  the  right  arm  fractured  up 
in  the  socket  at  the  shoulder,  had  her  left 
collar  bone  broken,  suffered  a  scalp  wound 
which  laid  bare  6  inches  of  the  skull,  and 
sustained  severe  bruises  and  burns.  The 
train  by  which  the  damage  was  done  con- 
sisted of  an  engine  and  eleven  "bad  order" 
freight  cars,  and  the  engine  was  pushing  the 
cars  to  the  shops  in  order  that  they  might 
be  repaired.  Their  bad  condition  is  given 
as  a  reason  why  there  was  no  air  brake 
available  for  stopping  the  train,  save  that 
which  was  on  the  locomotive,  from  which, 
together,  perhaps,  with  delay  in  giving  no- 
tice to  the  engineer,  who  was  at  the  other 
end  of  the  train,  nearly  450  feet  away,  it 
resulted  that  the  train  pushed  and  tumbled 
the  automobile  before  it  for  about  70  feet, 
whereas,  if  the  cars  had  been  equipped  with 
air  brakes  and  the  train  had  been  going 
''head  on,"  instead  of  with  the  engine  be- 
hind, and  at  the  rate  of  4^  miles  an  hour, 
as  some  of  the  witnesses  for  defendant  say 
it  was,  there  would,  probably,  have  been  no 
one  hurt.  There  is  some  conflict  in  the  evi- 
dence in  regard  to  the  speed  of  the  train 
and  of  the  automobile;  as  to  whether  there 
was  any  "lookout"  on  the  forward  end  of 
the  train;  as  to  statements  said  to  have 
been  made  after  the  accident  by  the  chauf- 
feur and  one  of  the  Robys,  and  by  the  en- 
gineer of  the  train  and  the  flagman,  but 
we  find  it  unnecessary  to  go  into  those  ques- 
tions farther  than  to  say  that  the  testi- 
mony, taken  as  a  whole,  does  not  satisfy 
us  that  the  speed  of  either  the  train  or  the 
automobile  was  unusual  or  unwarranted,  or 
that  there  was  no  lookout  on  the  end  of  the 
train,  though  we  doubt  whether  he  properly 
signaled  the  engineer. 

Greer  Roby  is  shown  to  be  a  farmer, 
about  thirty-one  years  of  age  (in  April, 
1911),  and  married.  His  left  leg  was 
crushed  at  the  knee,  and  was  amputated 
above  the  knee,  but  his  condition  was  such 
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that  it  was  feared  that  be  might  not  live 
through  the  operation,  and  it  was  somewhat 
hurried,  and  there  was  not  suflicient  muscu- 
lar tissue  left  to  make  a  proper  flap.  A 
second  amputation,  therefore,  became  neces- 
sary a  few  months  later,  and  in  the  mean- 
while he  suffered  a  g^eat  deal.  Beyond 
that  he  lost  portions  of  all  the  fingers  of 
the  left  hand  save  the  little  finger,  the 
thumb  also  being  saved.  His  exjienses  con- 
sequent upon  his  injuries  were  $300. 

Mrs.  Roby,  as  we  have  stated,  had  the 
humerus  of  her  right  arm  broken  into  the 
joint  at  the  shoulder,  and  at  the  time  that 
she  testified  was  unable  to  raise  her  arm 
or  forearm  to  her  head,  or  make  use  of  it 
for  the  purpose  of  dressing  herself,  or  for 
performing  her  accustomed  household  du- 
ties. The  surgeons  who  testified  in  the  case 
express  the  opinion  that  the  injury  is  like- 
ly to  be  permanent,  though,  as  we  infer, 
her  condition  will  be  better  than  when  she 
testified.  The  fractured  collar  bone  has 
mended,  and  tlie  scalp  wound,  the  bruises, 
and  the  burns  have  healed.  The  little  boy, 
Virgil,  was  killed  so  suddenly  as  probably 
to  have  been  conscious  of  no  pain.  He  was 
eleven  or  twelve  years  old.  There  was  a 
verdict  in  favor  of  Greer  Roby  for 
$10,000,  in  favor  of  Mrs.  Roby  for  $1,000, 
and  in  favor  of  Mr.  and  Mrs.  Roby,  on  ac- 
count of  the  little  boy,  Virgil,  in  the  sum 
of  $600.  Plaintifi's,  in  answer  to  the  ap- 
peals, pray  that  the  amounts  thus  allowed 
be  increased. 

Messrs.    Alexander   &   Wilkinson,    for 

appellant: 

One  attempting  to  cross  a  railroad  track 
when  a  train  is  coming,  or  when  it  should 
be  expected,  who  does  not  stop,  look,  and 
listen,  is  guilty,  as  a  matter  of  law,  of  such 
contributory  fault  as  debars  a  recovery  for 
an  injury  received  while  so  doing,  and  is 
not  relieved  from  taking  this  or  any  pre- 
caution, because  the  law  requires  the  rail- 
way company  to  maintain  a  flagman  at  such 
crossing. 

Thomp.  Neg.  §  1666;  Webster  v.  New  Or- 
leans City  &  Lake  R.  Co.  51  La.  'Ann.  299, 
26  So.  77;  Cowden  v.  Shreveport  Belt  R. 
Co.  106  La.  236,  30  So.  747;  Barnhill  v. 
Texas  &  P.  R.  Co.  109  La.  43,  33  So.  63; 
Miller  v.  Terre  Haute  A  I.  R.  Co.  144  Ind. 
323,  43  N.  E.  267;  Brommer  v.  Pennsyl- 
vania R.  Co.  29  L.R.A.(N.S.)  924,  103  C. 
C.  A.  136,  179  Fed.  677 ;  Berry  v.  Pennsyl- 
vania R.  Co.  48  N.  J.  L.  141,  4  Atl.  303; 
Sala  V.  Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa, 
678,  52  N.  W.  664;  Beach,  Contrib.  Neg. 
§  39. 

While  the  doctrine  of  imputed  negligence 
has  never  been  recognized  in  this  state,  yet 
a  passenger  in  a  conveyance  should  exercise 
41  L.R.A.(N.S.) 


care  and  watchfulness  when  approaching  a 
railroad  crossing,  and  cannot  rely  entirely 
on  the  care  of  the  driver  of  the  conveyance; 
and  it  is  his  duty  to  request  the  driver 
to  stop  when  approaching  a  railroad  cross- 
ing to  look  and  listen  for  an  approaching' 
train,  and  failing  to  do  so  he  is  guilty  of 
such  negligence  as  debars  a  recovery  for 
an  injury  sustained  while  attempting  such 
crossing. 

29  Cyc.  661;  Illinois  C.  R.  Co.  v.  Mc- 
Leod,  62  LJI.A.  954,  84  Am.  St.  Rep.  630, 
29  So.  76;  Dean  v.  Pennsylvania  R.  Co.  129 
Pa.  514,  6  L.RJ^.  143,  15  Am.  St.  Rep.  733, 

18  Atl.  718;  Brannen  v.  Kokomo,  6.  &  J. 
Gravel  Road  Co.  116  Ind.  116,  7  Am.  St. 
Rep.  411,  17  N.  E.  202;  Brickell  v.  New 
York  C.  &  H.  R.  R.  Co.- 120  N.  Y.  290,  17 
Am.  St.  Rep.  648,  24  N.  E.  449;  Brommer 
V.  Pennsylvania  R.  Co.  29  L.R.A.(N.S.) 
924,  103  C.  C.  A.  135,  179  Fed.  577;  7 
Thomp.  Neg.  §  1621;  Smith  v.  Maine  C. 
R.  Co.  87  Me.  339,  32  Atl.  967;  Farley 
V.  Wilmington  A  N.  C.  Electric  R.  Co.  3 
Penn.  (Del.)  581,  52  Atl.  643;  Holden  v. 
Missouri  R.  Co.  177  Mo.  456,  76  S.  W. 
973;  Marsh  v.  Kansas  City  Southern  R. 
Co.  104  Mo.  App.  577,  78  8.  W.  284;  Cin- 
cinnati, I.  St.  L.  &  C.  R.  Co.  Y.  Howard, 
124  Ind.  280,  8  L.R.A.  593,  19  Am.  St. 
Rep.  96,  24  N.  E.  892;  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Markens,  88  Ga.  60,  14  L.R.A. 
281,  13  S.  E.  855;  Howe  v.  Minneapolis,  St. 
P.  A  S.  Ste.  M.  R.  Co.  62  Minn.  71,  30 
L.R.A.  684,  54  Am.  St.  Rep.  616,  64  N.  W. 
102. 

Messrs.  W.  R.  Percy,  J.  M.  Foster,  and 
F.  J.  liooney,  for  appellees: 

The  negligence  of  Lowe,  if  any,  could  not 
be  imputed  to  his  passengers. 

Smith  V.  New  York  C.  A  H.  R.  R.  Co. 
4  App.  Div.  493,  38  N.  Y.  Supp.  666,  39  N. 
Y.  Supp.  1119;  Buechner  v.  New  Orleans, 
112  La.  602,  66  L.R.A.  334,  104  Am.  St. 
Rep.  456,  36  So.  603;  Dale  v.  Denver  City 
Tramway  Co.  79  C.  C.  A.  511,  173  Fed.  788, 

19  Ann.  Cas.  1223;  Little  v.  Hackett,  116 
U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 
391;  Denver  City  Tramway  Co.  v.  Norton, 
73  C.  C.  A.  1,  141  Fed.  599;  Holzab  v. 
N^ew  Orleans  &  C.  R.  Co.  38  La.  Ann.  185, 
58  Am.  Rep.  177;  Perez  v.  New  Orleans 
City  &  Lake  R.  Co.  47  La.  Ann.  1391,  17 
So.  869;  Schultz  v.  Old  Colony  Street  R. 
Co.  8  L.R.A.(N.S.)   697,  79  N.  E.  873. 

A  traveler,  in  crossing  a  railroad,  may 
assume  that  all  the  requirements  of  city 
ordinances  and  due  care  will  be  complied 
with   by  the  railroad  company. 

Klanowski  v.  Grand  Trunk  R.  Co.  57 
Mich.  528,  24  N.  W.  801;  Chicago,  R.  L 
&  P.  R.  Co.  v.  Houston,  95  U.  S.  697,  24 
L.  od.  542;   Schofield  v.  Chicago,  M.  &  St. 
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P.  R.  Co.  114  U.  S.  615,  29  L.  ed.  224,  6 
Sup.  Ct.  Rep.  1125;  Hayes  v.  Michigan  C. 
R.  Co.  in  U.  S.  228,  28  L.  ed.  410,  4  Sup. 
Ct.  Rep.  369;  Eaton  v.  Fitchburg  R.  Co. 
129  Mass.  364;  Randall  v.  Connecticut 
River  R.  Co.  132  Mass.  269;  Correll  v. 
Burlington,  C.  R.  &  M.  River  R.  Co.  38 
Iowa,  120,  18  Am.  Rep.  22;  Tabor  v.  Mis- 
souri Valley  R.  Co.  46  Mo.  353,  2  Am.  Rep. 
617. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  pleadings  in  the  three  cases  are  prac- 
tically the  same,  and  the  court  is  referred 
to  the  transcript  bearing  the  title  and  num- 
ber in  the  caption  for  all  purposes.  De- 
fendant filed  an  exception  of  vagueness,  and 
insists,  in  this  court,  that  the  only  negli- 
gence charged  is  that  its  train  was  running 
at  an  unusual,  dangerous,  and  prohibited 
speed,  and  that  the  crossing  required  two 
flagmen.  The  petition,  however,  contains 
something  more  than  is  thus  attributed  to 
it.  It  alleges  that  plaintiff  was  a  passen- 
ger, paying  regular  fare,  in  a  public,  li- 
censed automobile;  that,  without  negligence 
on  her  part,  the  automobile  was  struck 
by  the  train;  that  the  train  was  running 
at  a  dangerous  and  prohibited  speed;  that 
the  crossing  was  particularly  dangerous 
(for  reasons  stated), 'and  that  the  one  flag- 
man was  insufficient;  "that  the  train  was 
backing  along  the  track  and  proper  precau- 
tions were  not  taken  to  safeguard  human 
life;"  "that  no  signal  or  warning  was  given 
by  defendant's  employees  in  such  manner 
that  petitioner  could  reasonably  apprehend 
danger  in  time  to  save  herself  from  per- 
sonal injury."  And  there  are  other  gen- 
eral allegations  of  negligence  and  gross 
carelessness  on  the  part  of  defendant,  but 
those  which  have  been  cited  appear  to  us 
to  be  sufficient  for  the  purposes  of  the  case. 
They  include  the  charges  that  an  engine 
and  eleven  freight  cars  were  being  rolled 
to  and  over  a  dangerous  crossing,  unpro- 
vided with  the  usual  and  necessary  appli- 
ances for  stopping  them;  that,  instead  of 
being  pulled  with  the  engine  (which  alone 
was  provided  with  a  brake)  in  front,  and 
the  engineer  (who  alone  had  control  of  the 
one  brake)  in  a  position  where  he  ooiild  see 
the  danger  of  a  collision  and  make  instant 
use  at  least  of  the  appliances  with  which 
he  was  provided,  the  freight  cars  were  be- 
ing pushed  with  the  engine  and  engineer 
nearly  a  block  and  a  half  in  the  rear, 
where  he  was  incapable  of  seeing  or  measur- 
ing any  danger  in  front,  and,  when  informa- 
tion reached  him,  could  only  apply  such 
stopping  power  as  he  could  command  to  the 
engine,  thereby  leaving  the  freight  cars  to 
continue  their  forward  movement  until  tliev 
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exhausted  the  "slack;"  that  one  flagman 
was  insufficient  to  protect  the  public  from 
the  dangers  of  the  crossing;  and  that 
neither  the  one  flagman,  whom  the  law  re- 
quired the  defendant  to  keep  there  day  and 
night,  in  order  that  persons  making  use  of 
the  street  might  be  properly  warned  of  * 
these  dangers,  nor  any  other  employee  of 
defendant,  gave  such  warning  in  time  to 
enable  plaintiff  to  protect  or  save  herself 
therefrom. 

The  city  ordinance  (mentioned  in  the 
foregoing  statement  of  the  case)  provides 
"that  all  locomotives  and  rolling  stock' .  .  . 
shall  be  preceded  by  a  flagman  while  cross- 
ing, and  come  to  a  full  stop  before  crossing, 
the  following  streets  [naming  certain 
streets].  That  a  flagman  shall  be  stationed 
day  and  night  [at  certain  named  crossing 
and  places];  that  a  day  and  night  flagman 
shall  be  stationed  at  the  railroad  crossing 
over  Texas  avenue  (plank  road)  at  or  near 
its  junction  with  Cedar  street." 

The  ordinance  does  not  specify  what  the 
flagman,  whether  it  be  the  one  who  is  to 
precede  the  locomotive  or  rolling  stock,  or 
the  night  and  day  flagman,  is  to  do,  but 
its  meaning  is  plain  enough  for  all  that. 
He  is  to  give  warning  to  the  public  that 
the  defendant  is  about  to  operate  a  life 
destroying  agency  in  a  thoroughfare  which 
the  public  is  entitled  to  use,  in  order  that 
the  individual  citizen  may  be  placed  on  his 
guard  and  afforded  an  opportunity  to  pro- 
tect himself,  either  by  getting  out  of  the 
way  or  by  not  getting  in  the  way.  Where 
no  night  and  day  flagman  is  required,  the 
locomotive  and  rolling  stock  must  come  to 
a  full  stop  before  crossing,  and  be  preceded 
by  a  flagman  while  crossing;  but  at  the 
points  where  danger  is  to  be  apprehended 
at  all  hours  the  flagman  is  required  to  be 
there  at  all  hours.  And  by  "there"  we 
mean  at  the  place  where  human  beings  are 
expected,  and  where  they  may  expect,  to 
find  him;  and,  being  there,  the  law  expects 
him  to  keep  on  the  alert,  so  as  to  be  able, 
from  the  proper  place  and  within  the  prop- 
er time,  to  give  the  warning  expected  of 
him,  and  4o  stop  the  locomotive  and  rolling 
stock  or  the  individual  citizen,  on  foot  or 
in  a  vehicle,  or  all  of  them,  as  occasion  may 
demand.  The  space  occupied  by  the  nine 
tracks  at  the  crossing  on  Texas  avenue 
we  assume  to  be  something  like  114  feet 
from  end  to  end,  or  along  the  avenue  (mul- 
tiplying the  width  of  the  tracks  and  the 
spaces  between  by  9  and  8,  respectively,  and 
allowing  4  feet  8  inches  for  each  track,  and 
9  feet  for  each  space ) ,  and  it  would  do  those 
who  approach  that  space  at  one  end  but 
little  good  if  the  flagman  were  to  keep  him- 
self at  the  other  end,  nor  would  it  meet  the 
requirements   of  the   situation   for   him   to 
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keep  himself  upon  either  of  the  sides;  that 
is  to  say,  upon  the  line  of  either  of  the 
sidewalks  of  the  avenue,  projected  over  the 
crossings,  for  it  is  not  there  that  anyone 
would  expect  to  find  him  or  would  be  likely 
to  look  for  his  warning  signal.  In  other 
words,  according  to  our  interpretation  of 
the  ordinance,  it  means  that  defendant  is 
to  keep  a  flagman  at  the  crossing,  and  the 
flagman  is  not  at  the  crossing  of  the  north- 
ward track  when  he  is  114  feet  away,  be- 
low the  crossing  of  the  southward  track,  or 
when  he  is  somewhere  between  the  two 
tracks  upon  the  line  of  the  sidewalk.  Up- 
on the  occasion  of  the  accident  here  in  ques- 
tion, the  flagman  was  standing  by  the  side 
of  a  wagon  talking  to,  or  at  least  looking 
at,  the  driver  in  the  space  between  the  sec- 
ond and  third  tracks,  below  the  end  of  the 
crossing  that  the  automobile  was  approach- 
ing, and  he  had  his  face  turned  to  the  east- 
ward and  his  hands  at  his  sides,  and  the 
wagon  was  between  him  and  the  approach- 
ing train.  When  he  recalled  himself  to 
other  matters,  and,  in  the  language  of  de- 
fendant's witness  (quoted  in  the  statement 
of  the  case),  "stepped  out  and  flagged  the 
automobile,"  the  automobile,  according  to 
the  estimate  of  the  same  witness,  was  40 
feet  from  the  place  on  the  northward  track, 
where  it  was  stopped  and  was  run  into, 
and  the  train  was  about  40  or  50  feet  from 
the  crossing,  or  (the  street,  it  is  said,  be- 
ing some  50  feet  wide)  say  from  70  to  90 
feet  from  the  same  place.  If  the  witness 
is  correct,  and  the  automobile  was  moving 
at  the  rate  of  15  miles  an  hour  (or  22 
feet  in  a  second),  the  chauffeur  had  less 
than  two  seconds  within  which  to  stop  it, 
where  he  did,  assuming  that  he  saw  the 
flagman  as  soon  as  the  witness  did.  But 
the  witness  was  coming  from  that  end, 
walking,  and  had  already  seen  the  flagman 
before  the  flagman  moved  at  all,  and  there- 
fore naturally  saw  him  when,  and  as  soon 
as,  he  moved,  whereas  the  chauffeur  was 
coming  from  the  other  end,  and,  if  looking 
for  the  flagman  at  all,  was  looking  for  hira 
where  he  had  the  right  to  expect  to  find 
him;  i.  e.,  on  the  north. side  of  the  cross- 
ing, where  he  might  have  been  of  some 
service  to  persons  coming  from  that  direc- 
tion. He  did  not  see  him,  therefore,  when 
he  was  standing  by  the  wagon  below  the 
north  side  and  to  the  eastward  of  the  cross- 
ing, and  his  attention  was  not  attracted 
to  him  until  after  he  had  "stepped  out," 
and  in  the  meanwhile  the  automobile  had 
been  moving,  so  that,  when  he  saw  the 
flagman  and  recog^nized  his  signal,  it  was 
all  that  he  could  do  to  stop  the  automo- 
bile on  the  first  track  in  front  of,  and  but 
a  short  distance  away  from,  the  approach- 
ing train.  The  testimony  leaves  no  room 
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for  doubt  that,  if  he  had  not  been  thus 
stopped  by  the  flagman,  who  ran  in  front 
of  him,  he  would  have  crossed  over  in 
safety,  and  probably  without  knowing  that 
he  had  been  in  danger. 

Our  conclusion  is  that  the  chauffeur  had 
the  right  to  expect  that,  if  there  was  any 
approaching  train  which  threatened  dan- 
ger, the  flagman  would  be  out  in  front  of 
the  crossing  with  his  red  flag  to  warn  him 
of  it  (just  as,  in  places  where  they  use 
*'gates"  or  bars  which  drop  down  across  a 
street  upon  the  approach  of  a  train,  per- 
sons using  the  street  have  the  right  to  ex< 
pect  to  see  the  bars  in  place  if  a  train  is 
approaching),  and  that  the  failure  of  the 
flagman  to  be  there  and  give  the  warning 
was  the  negligence  to  which  the  accident 
must  be  attributed.  But  even  if  that  were 
not  the  case,  and  we  were  to  find  that  the 
chauffeur  was  guilty  of  negligence  in  fail- 
ing to  see  the  flagman  or  to  heed  his  warn- 
ing sooner  than  he  did,  such  negligence  can- 
not be  imputed  to  those  who  were  injured, 
since  they  were  merely  passengers  in  a 
public  conveyance  over  the  management  of 
which  they  were  exercising  no  control,  and 
were  strangers  in  the  city,  who,  so  far 
as  the  record  shows,  knew  nothing  of  the 
manner  in  which  the  transit  of  vehicles 
over  such  crossings  was  regulated.  In  fact, 
Mrs.  Roby  had  .never  been  in  an  automo- 
bile before  and  did  not  know  that  they 
were  approaching  a  crossing  until  they 
were  almost  upon  it. 

"There  is  no  distinction,  in  principle, 
whether  the  passengers  be  on  a  public  con- 
veyance, like  a  railroad  train  or  an  omni- 
bus, or  be  on  a  hack  hired  from  a  public 
stand  in  the  street  for  a  drive.  Those  on 
a  hack  do  not  become  responsible  for  the 
negligence  of  the  driver,  if  they  exercise 
no  control  over  him  further  than  to  indi- 
cate the  route  they  wish  to  travel  or  the 
places  to  which  they  wish  to  go."  Little 
V.  Hackett,  116  U.  *S.  366,  29  L.  ed.  652, 
6  Sup.  Ct.  Rep.  391;  Holzab  v.  New  Or- 
leans &  C.  R.  Co.  38  La.  Ann.  185,  58  Am. 
Rep.  177;  Perez  v.  New  Orleans  City  A 
Lake  R.  Co.  47  La.  Ann.  1391,  17  So.  869. 

"The  general  principles  of  law  applicable 
to  livery  stables  and  public  hacks  apply 
with  equal  force  to  the  garage  proprietor 
and  to  the  hack  owner."  Babbitt,  Motor 
Vehicles,  §  615,  p.  490,  citing  Smith  v. 
O'Brien,  46  Misc.  325,  94  N.  Y.  Supp.  673; 
Diocese  of  Trenton  v.  Toman  (1908)  74 
N.  J.  Eq.  702,  70  Atl.  606,  611. 

See  also  Dale  v.  Denver  City  Tramway 
Co.  97  C.  C.  A.  611,  173  Fed.  788,  19  Ann. 
Cas.  1223. 

We  are  of  opinion  that  the  amount 
awarded  Mrs.  Roby  is  inadequate,  since, 
in  addition  to  the  physical  an4  m^ntl^l  8u^ 
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fering  sustained  by  reason  of  her  bruises 
and  burns^  her  broken  collar  bone  and 
severe  scalp  wound,  the  breaking  of  the 
head  of  the  humerus  in  its  socket  will 
cause  her  great  inconvenience  for  a  long 
time,  and  perhaps  for  the  balance  of  her 
life,  and  for  the  wife  of  a  farmer,  the 
mother  of  children,  and  a  housekeeper  that 
is  a  more  serious  matter  than  it  would  be 
for  others  differently  situated,  though  no 
one  would  be  likely  to  place  himself  in 
her  position  for  any  amount  of  money  that 
a  court  would  award. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  judgment  ap- 
pealed from  be  amended  by  increasing  the 
amount  of  the  award  to  $3,000.  It  is  fur- 
ther decreed  that  as  thus  amended  said 
judgment  be  affirmed,  and  that  defendant 
pay  the  costs  of  the  appeal. 

Petition  for  rehearing  denied  May  20, 
1912. 


IOWA  SUPREMS  COURT. 

StATE  OF  IOWA,  Appt., 

V. 

ENOS  MOYERS. 

:(—  Iowa,  — ,  136  N.  W.  896.) 

Water  —  boundary  rivers  —  concurrent 
Jurisdiction  ~  regulation  of  fishing. 

Under  the  concurrent  jurisdiction  over 
boundary  rivers  conferred  upon  a  state  by 
Congress,   it   may   punish   one   for   fishing 


with  nets  without  its  license,  on  the  por- 
tion of  the  river  within  the  territorial  juris- 
diction of  the  neighboring  state,  although 
he  has  a  license  from  the  latter  state. 

(June  25,  1912.) 

APPEAL  by  the  state  from  a  judgment 
of  the  District  Court  for  Des  Moines 
County  acquitting  defendant  of  the  crime 
of  fishing  with  nets  without  having  first 
procured  a  license.     Reversed. 

Statement  by  McClain,  Ch.  J.: 

In  a  prosecution  before  a  justice  of  the 
peace  defendant  was  accused  of  using  nets 
unlawfully  in  the  waters  of  Iowa,  to  wit, 
in  the  Mississippi  river,  for  that  defendant 
in  Des  Moines  county  did  wilfully,  unlaw- 
fully, and  feloniously  take  from  the  waters 
of  the  Mississippi  river  within  the  juris- 
diction of  the  state  of  Iowa  a  certain  fish, 
etc.,  with  a  hoop  net,  without  first  having 
procured  from  the  state  fish  and  game  war- 
den of  Iowa  an  annual  license  for  the  use 
of  said  net.  On  a  trial  before  the  justice 
of  the  peace,  the  defendant  was  found 
guilty  and  adjudged  to  pay  a  fine,  from 
which  judgment  he  appealed  to  the  district 
court  of  Des  Moines  county.  On  a  trial 
in  that  court  it  appeared  conclusively  that 
defendant  had  taken  fish  with  a  net  from 
that  portion  of  the  Mississippi  river  lying 
east  of  Des  Moines  county  without  having 
first  procured  a  license  under  the  laws  of 
this  state,  but  there  was  a  conflict  in  the 
evidence  as  to  whether  the  act  was  done 
west  or   east  of  the   center   of   the  main 


Note,  ~  Jurisdiction     over     boundary 

river. 

On  the  question  whether  sloughs,  bays, 
or  lakes  connected  with  a  river  forming  a 
boundary  betwen  states  are  included  with- 
in the  term  'Ixjundary,"  over  which  the 
states  are  given  concurrent  jurisdiction,  see 
note  to  Little  ▼.  Green,  25  L.R.A.(N.S.) 
649. 

As  to  change  of  channel  as  change  of 
state  boundary,  see  note  to  State  v.  Bowen, 
39  L.R.A.(N.S.)  200. 

The  earlier  cases  on  the  question  as  to 
jurisdiction  over  boundary  rivers  are  col- 
lected in  the  note  appended  to  Roberts  v. 
Fullerton,  65  L.R.A.  953. 

As  shown  in  the  earlier  note,  it  is  clear 
that  a  state  or  nation  bordering  upon  a 
stream,  which  can  show  title  to  the  whole  of 
the  stream,  may  of  course  extend  and  enforce 
its  laws  over  the  stream  the  same  as  upon 
the  land;  but  where  its  title  is  such  that  it 
is  presumed  to  own  only  to  tlie  thread  of 
the  stream,  its  jurisdiction  will  extend  only 
to  that  point,  and  because  of  tlie  inconven- 
iences arising  in  the  enforcement  of  the  laws 
on  account  of  the  adoption  of  such  an  in- 
definite line,  treaties  qt  compacts  have  been 
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made  by  which,  for  certain  purposes,  the 
jurisdiction  of  each  state  or  nation  is  ex- 
tended over  the  entire  stream.  And  by  act 
of  Congress,  the  states  bordering  upon 
streams  have  in  numerous  instances  been 
given  concurrent  jurisdiction  over  the 
stream. 

As  between  the  states  of  the  Union,  long 
acquiescence  in  the  assertion  of  a  particular 
boundary,  and  the  exercise  of  dominion  and 
sovereignty  over  the  territory  within  it, 
should  be  accepted  as  conclusive,  whatever 
the  international  rule  may  be  in  respect  to 
the  acquisition  liy  prescription  of  large 
tracts  of  country  claimed  by  both  states. 
Louisiana  v.  Mississippi,  202  U.  S.  1,  50  L. 
ed.  913,  26  Sup.  Ct.  Rep.  408,  571. 

On  an  original  suit  in  equity  to  settle  a 
disputed  boundary  line  between  the  states 
of  Mississippi  and  Ix>uisiana  in  the  waters 
of  Lake  Borgue  and  Mississippi  sound,  aris- 
ing out  of  the  enforcement  of  the  oyster 
legislation  of  those  states,  the  boundary 
was  decreed  as*  being  the  deep  water  chan- 
nel sailing  line  emerging  from  the  most 
eastern  mouth  of  the  Pearl  river  in  to  Lake 
Borgue,  and  extending  through  the  north- 
eastern corner  of  Lake  Borgue,  north  of 
Hftlf  Moon  or  Grand  i^Iaudi  thcpce  e^st  and 
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navigable  channel  of  said  river.  No  evi- 
dence was  offered  showing,  or  tending  to 
show,  the  laws  or  regulations  of  the  state 
of  Illinois  as  to  fishing  in  the  Mississippi 
river.  At  the  conclusion  of  the  evidence 
the  court  instructed  the  jury  thai  defend- 
ant could  be  convicted  only  on  finding  that 
he  had  taken  fish  with  a  net  without  a 
license  from  that  portion  of  the  waters  of 
the  Mississippi  river  on  the  westerly  or 
Iowa  side  of  the  middle  of  the  main  navi- 
gable channel  of  said  river  and  within  the 
limits  of  Des  Moines  county.     There  was 


a  verdict  for  defendant^  and  he  was  dis- 
charged from  custody.  From  this  judg- 
ment, the  state  appeals. 

Messrs.  George  Ck>s8ony  Attorney  Gen- 
eral, C.  A.  Robbins,  Assistant  Attorney 
General,  and  H.  F.  Kuhlemeler,  for  ap- 
pellant : 

The  district  court  of  the  state  in  counties 
bordering  on  the  Mississippi  river  has 
jurisdiction  of  offenses  committed  any- 
where on  the  waters  thereof,  although  such 
offenses  were  committed   beyond  the  mid- 


south  through  Mississippi  sound,  through 
South  pass  between  Cat  island  and  Isle  of 
Pitre,  to  the  Gulf  of  Mexico,  under  the  act 
of  April  8,  1812,  admitting  Louisiana  into 
the  Union,  with  a  boundary  described  as 
extending  along  the  middle  of  the  Iberville 
river  and  Lakes  Maurepas  and  Pontchar- 
train  to  the  Gulf  of  Mexico,  and  thence 
bounded  by  the  said  gulf  to  the  mouth  of 
the  Sabine  river. 

The  south  bank  of  the  Potomac  river  at 
low-water  mark  on  the  West  Virginia  shore 
is  the  true  southern  boundary  line  of  the 
state  of  Maryland.  Maryland  v.  West  Vir- 
ginia, 217  U.  S.  1,  677,  54  L.  ed.  645,  888, 
30  Sup.  Ct.  Kep.  268,  630,  final  decree  es- 
tablishing boundary  line  as  set  forth  in 
report  and  map  made  by  commissioners  ap- 
pointed for  that  purpose.  225  U.  S.  1,  56 
L.  ed.  955,  32  Sup.  Ct.  Rep.  672. 

The  boundary  line  between  the  state  of 
Texas  and  the  state  of  Arkansas  is  the 
south  bank  of  the  Red  river,  and  not  the 
thread  of  the  stream.  De  Loney  v.  State, 
88  Ark.  311,  115  S.  W.  138.  But  see  Spears 
V.  State,  8  Tex.  App.  467,  cited  on  page  955, 
of  the  note  in  65  L.R.A.,  which  held  that 
the  jurisdiction  of  Texas  extended  to  tlie 
thread  of  the  Red  river,  by  applying  the 
general  rule  that  the  designation  of  a  river 
as  a  boundary  gives  title  to  the  thread  of 
the  stream,  but  which  the  court  in  De- 
Loney  v.  State,  supra,  declared  to  be  error; 
pointing  out  that  the  treaties  between  the 
United  States  and  Spain,  and  between  the 
United  States  and  the  Mexican  states,  and 
the  acquiescence  therein  by  the  Republic  of 
Texas  and  the  state  nf  Texas  treated  the 
boundary  as  the  south  bank  of  the  Red 
river  and  that  that  jurisdictional  line  was 
adopted  when  Arkansas  was  admitted  into 
the  Union,  and  is  also  embedded  in  its  Con- 
stitution. 

Spears  v.  State,  supra,  wrs  followed  in 
Parsons  v.  Hunt,  98  Tex.  420,  34  S.  W.  644, 
holding  the  jurisdiction  of  the  state  of  Tex- 
as to  extend  over  the  waters  of  the  Red 
river  to  the  center  of  the  stream. 

The  boundary  line  between  the  state  of 
Iowa  and  the  state  of  Illinois  was  decreed 
to  be  the  middle  of  the  main  navigable  chan- 
nel of  the  Mississippi  river.  Iowa  v.  Illi- 
nois, 147  U.  S.  ],  37  L.  ed.  55,  13  Sup.  Ct. 
Rep.  239,  202  U.  S.  59,  50  L.  ed.  934,  26 
Sup.  Ct.  Rep.  571. 

The  boundary  line  between  Tennessee 
and  Arkansas  is  d?clare<^  »"  Stat?  v,  Muiicie 
41  ^,,|J,A,(N.a) 


Pulp  Co.  119  Tenn.  47,  104  S.  W.  437,  to 
be  midway  between  the  banks  of  the  main 
channel  of  the  Mississippi  river  as  they 
existed  in  1823,  as  shown  by  the  map  made 
by  Major  J.  H.  Humphreys,  a  copy  of  which 
is  shown  on  page  60. 

As  shown  by  the  cases  in  the  earlier  note 
(65  L.R.A.  958),  the  compact  between  New 
York  and  New  Jersey  gave  New  York  ex- 
clusive jurisdiction  over  the  waters  form- 
ing the  boundary  between  those  states,  for 
the  purpose  of  commerce  and  navigation, 
and  it  was  accordingly  held  in  Carlin  v. 
New  York,  N.  H.  A  H.  R.  Co.  136  App.  Div. 
876,  120  N.  Y.  Supp.  261,  that  the  courts 
of  New  York  had  jurisdiction  of  an  action 
for  death  caused  by  a  collision  of  vessels 
on  the  North  river,  although  so  near  the 
New  Jersey  shore  as  to  be  within  the  ter- 
ritorial limits  of  that  state. 

Such  suit  is  governed  by  the  New  York 
statute  creating  a  cause  of  action  for  death 
by  wrongful  act.    Ibid. 

In  Central  R.  Co.  v.  Jersey  City,  209  U. 
S.  473,  62  L.  ed.  896,  28  Sup.  Ct.  Rep.  592, 
the  right  of  two  states,  with  the  consent 
of  Congress,  to  fix  the  jurisdiction  to  be 
exercised  over  the  waters  forming  a  com- 
mon boundary,  is  recognized.  In  that  case 
it  appeared  that  by  a  compact  between  the 
state  of  New  York  and  New  Jersey,  which 
was  approved  by  Congress,  fixing  the  bound- 
ary line  as  the  middle  of  New  York  bay, 
New  York  is  given  "exclusive  jurisdiction 
of  and  over  all  the  waters  of  the  bay  of 
New  York,"  and  "of  and  over  the  land  cov- 
ered by  the  said  waters  to  the  low-water 
mark"  on  the  New  Jersey  side,  subject  to 
the  exclusive  right  of  property  in  New  Jer- 
sey "in  and  to  the  land  undeV  water  lying 
west  of  the  middle  of  the  bay,"  and  to  her 
exclusive  jurisdiction  over  wharfs,  docks, 
and  improvements  made,  or  to  be  made,  on 
her  shore,  and  to  her  exclusive  right  to 
regulate  the  fisheries  on  the  west  of  the 
middle  of  said  waters. 

The  courts  of  New  Jersey  have  jurisdic- 
tion to  determine  the  legal  status  of  is- 
lands in  New  York  bay  within  the  terri- 
torial limits  of  New  Jersey,  and  to  enforce 
their  decrees  of  foreclosure  by  sale  of  such 
islands,  notwithstanding  the  compact  of 
1833  between  the  state  of  New  York  and 
New  Jersey,  approved  b'y  Congress,  fixing 
the  boundary  line  as  the  middle  of  New 
York  bay,  and  giving  New  York  exclusive 
jurisdiction  of  and  over  all  the  waters  of 
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die  of  the  main  channel,  and  near  to  the 
land  of  the  coterminous  state. 

State  V.  Mullen,  35  Iowa,  199. 

Messrs.  lia  Monte  Ck>wles  and  James 
K.  Allen,  for  appellee: 

The  state  of  Iowa  cannot  require  a  li- 
cense for  fishing  in  waters  within  the 
boundaries  of  the  state  of  Illinois. 

Little  V.  Green,  144  Iowa,  492,  26  L.R.A. 
(N.S.)  649,  123  N.  W.  367;  Roberts  v. 
Fullerton,  117  Wis.  222,  65  L.R.A.  953, 
93  N.  W.  1111. 


McClain,  Ch.  J.  delivered  the  opinion  of 
the  court: 

In  the  provisions  of  the  Code  regulating 
the  taking  of  fish  in  the  waters  of  the 
state,  there  is  a  general  exception  exclud- 
ing the.  waters  of  the  Mississippi  river 
(and  certain  boundary  rivers)  from  such 
regulations.  Code,  §  2547.  But  in  1909 
a  statute  was  enacted  providing  that  in 
the  boundary  rivers  thus  enumerated  there 
should  be  no  fishing  with  nets  or  seines 
without  first  procuring  from  the  fish  and 
game  warden  of  this   state  an   annual  li- 


the bay  of  New  York  and  the  islands  lying 
in  the  waters  thereof,  since  tlie  ceding  of 
exclusive  jurisdiction  oyer  the  waters  and 
islands  included  within  the  territorial  lim- 
its ceded  confers  only  an  extraterritorial 
jurisdiction,  and  does  not  destroy  such  gov- 
ernmental powers  as  sovereignty  implies. 
Cook  V.  Weigley,  72  N.  J.  Eq.  221,  65  Atl. 
196,  former  appeal  68  N.  J.  Eq.  480,  59  Atl. 
1029. 

Concurrent   jurisdiction. 

As  shown  in  the  earlier  note,  the  concur- 
rent jurisdiction  extends  to  civil  as  well  as 
criminal  matters,  and  is  broadly  a  grant  of 
jurisdiction  to  each  of  the  states. 

Undoubtedly,  one  purpose,  perhaps  the 
primary  purpose,  in  the  grant  of  concur- 
rent jurisdiction,  was  to  avoid  any  nice 
question  as  to  whether  a  criminal  or  civil 
act  sought  to  be  prosecuted  was  committed 
on  one  side  or  the  other  of  the  exact  bound- 
ary in'  the  channel. 

Two  states  may,  with  the  consent  of  Con- 
gress, grant  to  each  other  concurrent  juris- 
diction over  the  stream  forming  the  bound- 
ary between  them,  and  may  punish  of- 
fenses committed  on  the  waters  which  may 
constitute  a  violation  of  the  laws  of  the 
state  undertaking  the  prosecution,  whether 
such  offense  be  malum  prohdbittim  or  malurm 
in  ae.     State  v.  Cunningham,  —  Miss.  — , 

59  So.  76. 

As  shown  in  State  v.  Moyebs,  there  is 
some  conflict  amone  the  cases  as  to  just 
what  concurrent  jurisdiction  includes.  And 
see  page  963  of  the  note  in  65  L.R.A. 

Tt  has  been  held  that  jurisdiction  is  ac- 
quired by  an  Indiana  court  by  service  of 
process  upon  a  person  while  on  the  Ohio 
river  south  of  the  low-water  mark  on  the 
Indiana  side,  and  therefore  within  the  lim- 
its of  the  state  of  Kentucky,  so  as  to  render 
a  valid  personal  judgment  against  him,  in 
view  of  the  condition  contained  in  the  Vir- 
ginia compact  of  1789,  §  11,  that  juris- 
diction of  the  proposed  state  of  Kentucky 
on  the  Ohio  river  should  be  "concurrent 
only  with  the  states  which  may  possess  the 
opposite  shores  of  the  said  river,"  which 
condition  Congress  necessarily  assented  to 
and  adopted  when  it  consented  to  the  Vir- 
ginia compact  by  tlfe  statute  (act  of  Feb- 
ruary 4,  1701,  1  Stat,  at  L.  189,  chap.  4) 
admitting  Kentucky  to  the  Union.  Wed- 
ding V.  Meyler,  192*U.  S.  573,  48  L.  ed.  570, 

60  L.R.A.  833,  24  Sup.  Ct.  Rep.  322,  revers- 
al j:..R.A.(N.S.) 


ing  107  Ky.  310,  92  Am.  St.  Rep.  347,  63 
S.  W.  809,  107  Ky.  685,  60  S.  W.  20,  which 
is  set  out  in  the  earlier  note  in  65  L.R.A. 
967. 

The  concurrent  jurisdiction  extends  to  a 
suit  involving  floating  objects  within  the 
bounds  of  another  state,  used  in  operating 
set  nets  although  anchored  to  the  river 
bottom  by  means  of  heavy  stones.  Colum- 
bia River  Packers'  Asso.  v.  McGowan,  172 
Fed.   991. 

Under  the  concurrent  jurisdiction  over 
boundary  rivers  conferred  upon  a  state  by 
Congress,  it  may  punish  one  for  selling  in- 
toxicating liquors  in  violation  of  its  stat- 
utes on  a  portion  of  the  river  within  the  ter- 
ritorial jurisdiction  of  a  neighboring  state. 
Lemore  v.  Com.  127  Ky.  480,  105  S.  W.  930. 
To  the  same  effect  are  State  v.  Cunningham, 
supra;  State  v.  Seagraves,  111  Mo.  App. 
353,  85  S.  W.  926. 

But  in  State  v.  Bowen,  —  Wis.  — ,  39 
L.R.A.  (N.S.)  200,  135  N.  W.  494,  following 
Roberts  v.  Fullerton,  117  Wis.  222,  65 
L.R.A.  953,  93  N.  W.  1111,  it  was  held  that 
the  jurisdiction  of  a  state  for  the  enforce- 
ment of  its  fish  and  game  laws  is  coexten- 
sive w^ith  and  limited  by  the  boundaries  of 
the  state,  even  though  they  consist  of  the 
thread  of  a  navigable  stream  over  whose 
waters  the  adjacent  states  have  concurrent 
jurisdiction  for  other  purposes. 

And  in  Nielsen  v.  Oregon,  212  U.  S.  315, 
53  L.  ed.  628,  29  Sup.  Ct.  Rep.  383,  revers- 
ing 51  Or.  588,  131  Am.  St.  Rep.  765,  96 
Pac.  920,  16  Ann.  Cas.  1113,  it  was  held 
that  the  state  of  Oregon  cannot,  by  virtue 
of  its  concurrent  jurisdiction  conferred  by 
Congress  over  the  Columbia  river,  make 
criminal  the  operation  of  a  purse  net  in 
that  river  within  the  territorial  limits  of 
the  state  of  Washington,  under  authority 
and  license  from  that  state. 

A  prosecution  for  an  offense  committed 
on  a  portion  of  the  boundary  river  within 
the  territorial  limits  of  a  neighboring  state 
does  not  offend  against  the  constitutional 
provision  which  guarantees  ''a  speedy  and 
public  trial  by  an  impartial  jury  of  the 
county  where  the  offense  was  committed," 
since,  for  the  purpose  of  exercising  con- 
current jurisdiction  over  the  boundary 
river,  the  boundaries  of  the  counties .  bor- 
dering on  tlie  river  are  extended  to  the 
opposite  shore  of  the  stream.  State  v.  Cun- 
mngh^m,  supra.  A.  L.  R. 
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ecnse  for  the  use  of  such  nets  and  seines^ 
the  license  fee  being  fixed  by  the  statute; 
and  the  taking  by  any  person  of  fish  of  a 
certain  description  from  said  rivers  except 
by  hook  and  line  during  a  specified  portion 
of  the  year  was  also  prohibited.  See  chap* 
ter  155,  Acts  of  33d  Gen.  Assem.,  as  amend- 
ed by  chapter  117,  Acts  34th  Gen.  Assem. 
Prior  to  the  enactment  of  these  statutes^ 
the  lavs  of  the  state  regulating  fishing 
were  not  applicable  to  the  navigable  bound- 
ary rivers  of  the  state  which  were  subject 
to  the  concurrent  jurisdiction  of  adjoining 
states.  Little  v.  Green,  144  Iowa,  492,  25 
L.RJ^.(N.S.)  649,  123  N.  W.  367.  In  the 
statutes  last  cited  this  state  has  attempted 
for  the  first  time  to  regulate  fishing  in 
these  boundary  rivers,  and  the  question 
now  presented  is  whether  the  state  may 
legislate  in  regard  to  fishing  in  such  rivers 
in  the  exercise  of  the  concurrent  juris- 
diction vested  in  it;  that  is  to  say,  the 
question  is  whether,  in  the  exercise  of  such 
concurrent  jurisdiction,  the  state  may 
regulate  the  taking  of  fish  in  the  Missis- 
sippi river  and  punish  a  violation  of  its 
statutes,  although  such  violation  is  com- 
mitted beyond  the  middle  of  the  main  navi- 
gable channel  of  such  river,  the  middle  of 
the  navigable  channel  being  the  boundary 
line  between  this  state  and  the  state  of 
Illinois.  See  preamble  to  the  Constitu- 
tion, wherein  the  boundaries  of  the  state 
are  described  in  accordance  with  the  act 
of  Congress  admitting  the  state  into  the 
Union. 

The  concurrent  jurisdiction  of  this  state 
over  the  waters  of  the  Mississippi  river 
without  r^ard  to  the  boundary  line  be- 
tween this  state  and  any  adjoining  state, 
which  is  asserted  in  Code,  §  3,  is  depend- 
ent upon  the  act  of  Congress  admitting 
the  sUite  into  the  Union,  which  contains 
the  following  provision:  ''The  said  state 
of  Iowa  shall  have  concurrent  jurisdiction 
on  the  river  Mississippi  and  every  other 
river  bordering  on  the  said  state  of  Iowa, 
so  far  as  the  said  rivers  shall  form  a  com- 
mon boundary  to  said  state,  and  any  other 
state  or  states  now  or  hereafter  to  be 
formed  or  bounded  by  the  same.  Such 
rivers  to  be  common  to  both."  Act  March 
3,  1845,  chap.  48,  5  Stat,  at  L.  742,  amend- 
ed as  to  boundaries  by  Act  Aug.  4,  1846, 
chap.  82,  9  Stat,  at  L.  52.  A  similar  pro- 
vision was  found  in  the  statute  for  the  ad- 
mission of  the  state  of  Illinois  (Act  April 
18,  1818,  chap.  67,  3  Stat,  at  L.  429),  and 
the  concurrent  jurisdiction  of  Iowa  and 
Illinois  over  the  Mississippi  river  so  far 
as  it  constitutes  the  boundary  between  the 
two  states  is  dependent  upon  these  provi- 
sions.    In  applying  them  it  has  been  held 


state  does  not  extend  to  abatement  of  a 
nuisance  on  the  Illinois  side  of  the  river 
consisting  of  a  permanent  structure  on 
that  side  (Gilbert  v.  Moline  Water  Power 
&  Mfg.  Co.  19  Iowa,  319;  Buck  v.  Ellen- 
bolt,  84  Iowa,  394,  13  L.R.A.  187,  51  N. 
W.  22),  but  does  extend  to  a  criminal  nui- 
sance committed  on  a  boat  in  the  river, 
although  such  boat  was  at  the  time  moored 
to  the  Illinois  shore  (State  v.  Mullen,  35 
Iowa,  199).  The  case  last  cited  is  relied 
upon  by  the  state  as  sustaining  its  juris- 
diction to  regulate  the  taking  of  fish  in 
the  waters  of  the  river  in  any  portion 
thereof  between  the  Iowa  bank  and  the 
Illinois  bank  of  the  stream.  And  it  must 
be  conceded  that  this  contention  is  strong- 
ly supported  by  the  case  last  cited;  for, 
if  the  legislature  of  Iowa  may  by  statute 
determine  what  is  a  nuisance,  and  provide 
for  the  punishment  of  a  violation  of  suah 
statute  committed  anywhere  on  the  waters 
of  the  river  between  the  two  states,  then 
it  may  prescribe  what  shall  constitute  the 
unlawful  taking  of  fish  in  any  portion  of 
the  river,  and  punish  the  violation  of  such 
statute,  although  committed  outside  of  the 
boundaries  of  the  state;  that  is,  east  of 
the  middle  line  of  the  main  channel.  On 
the  other  hand,  it  must  be  admitted  that 
a  serious  question  is  here  involved,  for,  if 
the  contention  of  the  state  is  to  be  sus- 
tained, then  those  persons  who,  on  the 
Illinois  side  of  the  river,  engage  in  the 
business  of  fishing  in  full  compliance  with 
the  laws  of  Illinois,  may  nevertheless  be 
subject  to  punishment  if  they  have  not  also 
complied  with  the  laws  of  Iowa.  Taking 
this  case  for  an  illustration,  and  assuming 
that  there  is  a  statute  in  Illinois  similar 
to  that  of  this  state,  requiring  the  pay- 
ment of  an  annual  license  for  exercising 
the  privilege  of*  taking  fish  with  nets,  one 
who  has  fully  complied  with  the  Illinois 
statute  by  paying  the  annual  license  which 
may  be  required  by  the  laws  of  that  state 
would  still  be  punishable  under  the  laws 
of  Iowa,  if  he  had  not  complied  with  our 
statute  by  paying  the  annual  license  re- 
quired by  the  laws  of  this  state. 

This  exact  question  has  been  fully  con- 
sidered by  the  supreme  court  of  Wisconsin 
in  the  case  of  Roberts  v.  Fullerton,  117 
Wis.  222,  65  L.R.A.  953,  93  N.  W.  1111. 
In  that  case  the  conclusion  of  the  major- 
ity of  the  court  was  that,  under  provi- 
sions as  to  concurrent  jurisdiction  similar 
to  those  involved  in  our  own  case  of  State 
V.  Mullen,  the  states  of  Minnesota  and  Wis- 
consin could  regulate  fishing  in  that  por- 
tion of  the  Mississippi  river  forming  the 
boundary  between  the  two  states  only  so 
far  as  the  waters  of  the  river  were  witliin 


by  this  court  that  the  jurisdiction  of  this    the  actual  territorial  limits  of  the  state; 
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that  IB  to  say,  the  right  to  regulate  fish- 
ing on  the  west  side  of  the  center  of  the 
channel  was  exclusively  in  the  state  of 
Minnesota,  while  the  right  of  regulation 
on  the  east  side  of  that  imaginary  and 
uncertain  line  was  exclusively  in  the  state 
of  Wisconsin.  In  the  majority  opinion  an 
attempt  is  made  to  define  concurrent  juris- 
diction as  relating  "to  matters  at  lea«t  in 
some  way  connected  with  the  use  of  the 
water  for  navigable  purposes,  to  things 
afloat,  or  in  some  legitimate  sense  on  the 
water, — things  difficult  to  deal  with  if  it 
were  necessary  to  determine  in  each  in- 
stance of  the  exercise  of  jurisdiction  the 
precise  location  of  the  particular  act  in- 
volved as  regards  the  boundary  line/'  with 
the  result  "that  it  does  not  include  the 
right  to  regulate  the  enjoyment  by  the 
people  of  one  state  within  its  domain,  of 
rights  incident  to  their  situation,  such  as 
the  right  to  navigate  or  fish.  It  does  not 
empower  one  state  to  spread  its  mere  police 
regulations  over  territory  of  another,  regu- 
lating the  sovereign  property  right  of  the 
latter  in  or  to  the  water  flowing  over  such 
territory,  or  to  the  flsh  therein  or  fowls 
thereon,  which  it  holds  in  trust  for  the  en- 
joyment of  the  whole  people  within  its 
boundaries,  in  their  individual  capacities, 
under  such  legal  restraints  as  such  other, 
in  its  legislative  wisdom,  may  see  flt  to 
impose,  so  long  as  such  enjovment  does 
not  interfere  unlawfully  with  like  enjoy- 
ment by  the  people  of.  the  state  on  the 
opposite  side  of  the  boundary/'  But  in 
the  dissenting  opinion  attention  is  called 
to  the  impossibility  of  distinguishing  be- 
tween criminal  and  police  legislation  of  the 
state  addressed  to  the  subject  of  catching 
or  destroying  flsh,  and  police  or  criminal 
legislation  relating  to  other  subjects;  and 
the  view  is  expressed  that^  the  concurrent 
jurisdiction  necessarily  includes  the  pro- 
mulgation of  legislation  extending  over  the 
boundary  waters,  and  the  enforcement 
thereof  in  the  manner  prescribed  by  such 
legislation,  whether  b^r  courts  or  by  execu- 
tive officers. 

An  examination  of  the  various  cases  re- 
lating to  the  subject  of  concurrent  juris- 
diction over  boundary  rivers  develops  the 
fact  that  great  difficulty  has  been  expe- 
rienced in  determining  its  nature  and  scope. 
We  think  that  the  meaning  of  the  term  as 
used  in  the  acts  of  Congress  conferring 
such  concurrent  jurisdiction  upon  the  va- 
rious states  may  be  ascertained  with  some 
reasonable  accuracy  by  taking  into  account 
the  difficulties  evidently  intended  to  be 
avoided. 

As  suggested  by  this  court  in  State  v. 
Mullen,  supra,  a  man  if  oat  pnrpoae  was  to 
avoid  the  question  so  difficult  of  deternii- 
41  L.R.A.(N.S.) 


nation,  as  to  whether  a  criminal  act  was 
committed  on  one  side  or  the  other  of  the 
imaginary  boundary  line,  which  might 
often  be  a  matter  of  uncertainty.  To  the 
same  efl'ect,  see  State  v.  George,  60  Minn. 
503,  63  N.  W.  100.  This  evident  purpose 
of  Congress  is  not  accomplished  if  in  any 
kind  of  a  judicial  proceeding  the  jurisdic- 
tion of  the  court  over  the  subject-matter 
is  dependent  upon  the  relation  of  the  trans- 
action as  to  the  place  of  its  occurrence  to 
the  exact  boundary  line  of  the  state.  Nor 
will  such  purpose  be  accomplished  if  it  is 
held  that  the  laws  of  the  state  are  of  no 
force  or  efl'ect  beyond  this  boundary  line; 
for  the  courts  of  the  state  would  in  that 
event  be  called  upon  to  determine  in  each 
case  involving  the  application  of  its  laws 
to  a  transaction  on  tiwB  river,  whether  the 
transaction  were  on  the  one  side  or  the 
other  of  this  boundary  line. 

The  whole  question  seems  to  turn  ulti- 
mately on  the  meaning  to  be  given  to  the 
phrase  "concurrent  jurisdiction."  If  the 
purpose  of  Congress  was  to  give  to  each 
of  the  states  bordering  on  the  river  no 
other  power  than  to  enforce  its  laws  with 
reference  to  transactions  on  that  part  of 
the  river  included  within  its  boundary  line, 
then  no  purpose  whatever  was  served  be- 
yond that  which  would  have  been  accom- 
plished by  fixing  the  boundary  line  itself, 
for  complete  jurisdiction  up  to  that  bound- 
ary line  would  thereby  have  been  vested  in 
the  adjoining  states.  Certainly  something 
more  was  intended,  and  the  thing  evidently 
intended  was  that  all  the  jurisdiction  which 
might  otherwise  have  been  exercised  by 
the  state  with  reference  to  transactions 
on  the  river  with  in  the  boundary  line 
should  be  possessed  and  exercised  by  tlie 
state  with  reference  to  like  transactions 
on  any  part  of  the  river  without  regard 
to  the  boundary.  This  conclusion  is  in 
accordance  with  the  great  preponderance 
of  authority  in  relation  to  similar  ques- 
tions. J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  62,  7  Am.  St. 
Rep.  837,  38  N.  W.  529;  Opsahl  v.  Judd, 
30  Minn.  126,  14  N.  W.  575;  Carlisle  v. 
State,  32  Ind.  55;  Sherlock  v.  Ailing,  44 
Ind.  184;  Memphis  &  C.  Packet  Co.  v. 
Pikey,  142  Ind.  304,  40  N.  E.  527;  Dugan 
v.  State,  125  Ind.  130,  9  L.R.A.  321,  25 
N.  E.  171;  Welsh  v.  State,  126  Ind.  71, 
9  L.R.A.  664,  25  N.  E.  883;  State  v.  Met- 
calf,  65  Mo.  App.  681;  Wiggins  Ferry  Co. 
V.  Reddig,  24  111.  App.  260;  Harrell  v. 
Speed,  113  Tenn.  224,  1  L.R.A.(N.S.)  639, 
106  Am.  St.  Rep.  814,  81  S.  W.  840,  3 
Ann.  Cas.  260;  State  v.  Faudre,  64  W. 
Va.  122,  63  L.R.A.  877,  102  Am.  St.  Rep. 
027,  46  S.  E.  269,  1  Ann.  Cas.  104;  Mc- 
Fall  V.  Com.  2  Met.    (Ky.)    394.     The  ^^ 
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of  the  term  is  not  to  be  construed  as  re- 
quiring joint  action  of  the  two  states.  J. 
B.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.  supra.  Manifestly  this  is  so,  for 
joint  action  in  the  exercise  of  jurisdiction 
over  the  river  would  be  impracticable. 
Neither  the  legislatures  nor  the  courts  of 
the  two  states  could  make  a  joint  .arrange- 
ment by  which  the  laws  of  the  one  should 
not  be  operative  on  the  river,  unless  thev 
coincided  in  every  way  with  the  laws  of 
the  other.  No  state  of  the  Union  can, 
without  the  consent  of  Congress,  enter  into 
any  agreement  or  compact  with  another 
state.  U.  S.  Const,  art.  1,  §  10,  If  3.  In 
effect,  the  states  are  by  this  provision  of 
the  Constitution  incapable  of  entering  into 
treaties  with  each  other. 

Congress  might,  no  doubt,  legislate  with 
reference  to  acts  or  transactions  on  the 
navigable  rivers.  It  has  done  so  to  the 
extent  of  defining  and  providing  for  the 
punishment  of  crimes  committed  upon  navi- 
gable waters  within  the  admiralty  juris- 
diction of  the  United  States,  and  out  of 
the  jurisdiction  of  any  particular  state 
(see  United  States  v.  Rodgers,  150  U.  S. 
249,  37  L.  ed.  1071,  14  Sup.  Ct.  Rep.  109), 
but  it  has  evidently  deemed  it  advisable 
that  the  general  criminal  jurisdiction  over 
navigable  rivers,  so  far  as  they  are  within 
state  limits,  be  exercised  by  the  states 
themselves,  and  it  has  adopted  the  plan  of 
giving  to  the  adjoining  states  having  navi- 
gable rivers  as  their  common  boundary  con- 
current jurisdiction  over  them.  So  far  as 
cognizance  of  crimes  is  concerned,  it  seems 
to  be  conceded  on  all  hands  that  the  officers 
of  the  state  bounded  by  such  river  may 
make  arrests  for  such  criminal  acts  on 
any  portion  of  the  river  so  far  as  it  con- 
stitutes the  common  boundary,  that  the 
courts  into  which  such  offenders  are 
brought  may  try  them  for  the  offenses  com- 
mitted as  though  committed  within  the 
limits  of  the  state,  regardless  of  whether 
the  place  of  commission  was  on  one  side 
or  the  other  of  the  boundary  line,  and  that 
they  may  be  punished  in  accordance  with 
the  laws  of  the  state  in  which  they  are 
thus  put  on  trial.  Several  of  the  cases  al- 
ready cited  illustrate  this  application  of 
the  concurrent  jurisdiction  which  Congress 
has  provided  for  in  such  cases.  But  we 
are  unable  to  see  any  distinction  which 
can  be  drawn  between  the  power  to  pro- 
vide a  punishment  for  acts  of  an  essen- 
tially criminal  nature  committed  upon  the 
waters  of  a  boundary  river,  and  the  power 
to  provide  for  and  enforce  a  criminal  pun- 
ishment for  acts  not  inherently  or  essen- 
tially criminal,  but  which  are  in  violation 
of  the  police  regulations  of  the  state.  In 
Welsh  V.  State,  126  Ind.  71,  9  L.R.A,  664, 
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•25  N.  E.  883,  and  Harrell  ▼.  Speed,  113 
Tenn.  224,  1  L.R.A.(N.S.)  639,  106  Am. 
St.  Rep.  814,  81  S.  W.  840,  3  Ann.  Cas. 
260,  it  was  held  that  the  liquor  laws  of  one 
state  might  be  enforced  as  to  sales  of  li- 
quors upon  a  boundary  river  over  which  it 
liad  jurisdiction,  and  in  Dugan  v.  State, 
125  Ind.  130,  9  L.R.A.  321,  26  N.  E.  171, 
the  Sunday  laws  of  the  state  were  held  ap- 
plicable to  persons  pursuing  a  business  oh 
thd  river  over  which  the  state  was  given 
jurisdiction,  although  beyond  its  boundary 
line.  In  our  own  case  of  State  ▼.  Mullen, 
35  Iowa,  199,  approved  and  followed  in 
State  ▼.  Metcalf,  65  Mo.  App.  681,  it  was 
held  that  criminal  nuisances  committed 
anywhere  upon  the  river  over  which  the 
state  has  common  jurisdiction  may  be  pun- 
ished in  accordance  with  the  laws  of  such 
state,  regardless  of  the  locality  of  the  nui- 
sance with  reference  to  the  boundary  line. 
We  see  no  distinction  which  can  be  drawn 
between  statutes  regulating  the  sale  of  in- 
toxicating liquors  and  the  maintenance  of 
nuisances,   and   those   relating  to  fishing. 

In  short,  we  reach  the  conclusion  that 
the  views  expressed  by  the  majority  of  the 
supreme  court  of  Wisconsin  in  the  case  of 
Roberts  v.  Fullerton  are  inconsistent  with 
those  expressed  by  this  court  in  State  ▼. 
Mullen,  supra,  and  against  the  substantial 
weight  of  authority.  The  trial  court  erred, 
therefore,  in  making  the  conviction  of 
the  defendant  in  this  case  dependent  upon 
a  finding  of  the  jury  that  the  act  which  he 
was  charged  with  having  committed  in 
violation  of  the  laws  of  the  <state  with 
regard  to  fishing  was  committed  .on  that 
portion  of  the  Mississippi  river  west  of  the 
boundary   line   of   the  state. 

On  this  appeal  by  the  state,  we  have  no 
authority  to  do  more  than  announce  the 
law  which  should  have  been  followed  by 
the  lower  court  in  the  trial  of  the  case, 
but  to  this  extent  we  reach  the  conclusion 
that  for  the  error  committed  the  judgment 
should  be  reversed. 
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(112  C.  C.  A.  551,  192  Fed.  293.) 

Carrier  —  limitation  of  baggage  liabil- 
ity —  notice  —  effect. 

1.  A  notice  limiting  a  carrier's  liability 

Note.  ^^  Boolcs  and  tnatwsct^ipt  as  bag^ 

gage. 

The  present  note  is  confined  to  books  and 
manuscripts   intended  for  use  upon  or  in 
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for  loss  of  baggage,  indorsed  on  the  back 
of  a  passage  ticket,  is  not  binding  upon  the 
passenger  unless  he  consented  to  it,  so  as 
to  effect  a  contract  modifying  the  carrier's 
common-law  liability. 

Same  —  bagfirage  —  definition  —  mana- 

scrlpt. 

2.  A  manuscript  manual  on  Greek  gram- 
mar prepared  by  a  teacher  with  a  view  to 
ultimate  publication,  but  carried  about  by 
him  to  aid  in  his  work  of  teaching,  may 
properly  be  regarded  as  baggage. 

Damages  ~  valne  of  manuscript. 

8.  Five  hundred  dollars  is  a  proper 
amount  to  be  awarded  for  loss  of  a  manu- 
script manual  on  Greek  grammar,  where  it 
might  be  reproduced  in  two  years  by  devot- 
ing  such  time  to  the  work  as  a  teacher 
might  find  at  his  disposal. 

(La'combe,    Circuit    Judge,    dissents    from 
'  *  ~  proposition  3.) 

[(December  12,  1911.) 

APPEAL  by  libellant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York 
awarding  insuflficient  damages  for  the  loss 
of  a  trunk  and  its  contents  which  had  been 
delivered  to  defendant  for  transportation. 
Modified  and  affirmed. 

Statement  by  Lacombe,  Circuit  Judge: 

This  cause  comes  here  upon  appeal  from 

a  decree  awarding  damages  to  the  amount 

of  $100  only  for  the  loss  of  a  trunk  and 

its  contents.     Libellant,  an  English,  school 


teacher,  came  from  Liverpool  to  the  United 
States  as  a  steerage  passenger  on  one  of 
defendant's  steamers.  One  of  his  trunks, 
which  it  is  conceded  was  delivered  to  de- 
fendant at  Liverpool,  has  never  been  found. 
For  wearing  apparel,  etc.,  contained  there- 
in, the  court  awarded  $100.  Among  its 
contents  was  the  manuscript  of  a  manual 
on  Greek  grammar,  which  he  had  written, 
and  of  which  he  had  no  copy.  He  claims 
,000  for  its  loss. 


Argued  before  Lacombe,  Coxe,  and  Noyes, 
Circuit  Judges. 

Messrs.  Liouis  Marshall  and  Abraham 
Benedict  for  appellant. 

Messrs.  Linclns  H.  Beers  and  Allan  B« 
A.  Bradley  for  respondent. 

liaoombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  first  question  which  may  be  con- 
sidered is  whether  an  agreement  was  en- 
tered into  limiting  the  amount  of  recovery 
to  £6.  The  ticket  is  in  the  usual  form  of 
so-called  passenger's  contract  ticket.  The 
face  of  the  ticket  contains  many  provi- 
sions. As  reproduced  in  the  record  on 
appeal  it  covers  three  and  a  half  pages. 
Upon  it  in  heavy  black  type  are  the  words 
"See  Back."  On  the  back  in  similar  type 
are  the  words  "Notice  to  Passengers,"  fol- 
lowed by  seven  paragraphs  containing  va- 
rious provisions.  Among  them  is  the  fol- 
lowing: "4 — Neither  the  shipowner,  nor 
the  passage  broker  or  agent,  is  in  any  case 


connection  with  the  purpose  for  which  the 
journey  is  made,  and  does  not  include  books, 
etc.,  which  can  be  regarded  as  household 
goods.  For  the  latter  class  of  cases,  see 
note  to  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Miller, 
39  L.R.A.(N.S.)  634,  which  treats  tlie  gen- 
eral question  of  household  gouds  or  sup- 
plies as  baggage. 

The  general  rule  that  "the  term  'baprgage* 
(or  'luggage/  which  means  the  same  thing) 
includes  such  articles  of  necessity  and  con- 
venience as  are  usually  carried  by  passen- 
gers for  personal  use  and  comfort  or  protec- 
tion during  the  continuance  of  the  journey," 
and  that,  "in  determining  the  question,  the 
station  in  life,  circumstances,  and  busi- 
ness of  the  passenger,  and  the  nature  and 
extent  of  the  contemplated  journey,  may  be 
taken  into  account"  (6  Cyc.  600),  seems 
to  apply  with  peculiar  force  to  the  line  of 
cases  under  consideration.  In  fact,  all  of 
the  decisions  apply  the  above  rule,  but 
with  slight  variations  in  some  instances. 
The  only  conflict  arises  in  the  application 
of  the  rule  to  the  various  articles  compris- 
ing the  subjecta  of  controversy,  but  the  pre- 
ponderance of  authority  is  to  the  effect  that 
books  and  manuscripts  such  as  are  usually 
carried,  having  regard  to  the  object  and 
length  of  the  journey,  for  the  use  and  en- 
joyment of  the  traveler  while  on  the  jour- 
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ney,  or  in  connection  with  or  accomplishing 
the  purposes  for  which  the  journey  is  taken, 
must  be  regarded  as  personal  baggage,  for 
the  loss  of  which  the  carrier  is  liable.  The 
following  cases  are  to  this  effect,  the  re- 
spective articles  over  which  the  controver- 
sy arose  being  set  out  in  parentheses :  Hop- 
kins V.  Westcott,  6  Blatchf.  64,  Fed.  Cas. 
No.  6,692  (manuscript  books  carried  for  use 
at  the  educational  institution  to  which  the 
traveler  was  proceeding) ;  Werner  v.  Evans, 
94  111.  App.  328  (record  books  used  by  the 
traveler  m  her  vocation  as  nurse) ;  Doyle 
V.  Riser,  6  Ind.  242  ("a  few  books  for  the 
amusement  of  reading") ;  Staub  v.  Ken- 
drick,  121  Ind.  226,  6  L.R.A.  610,  23  N.  E. 
79  (traveling  salesman's  illustrated  cata- 
logue which  had  been  prepared  by  the  trav- 
eler at  his  own  expense,  and  which  was  nec- 
essary for  his  convenience  and  use  in  apply* 
ing  his  vocation) ;  Runyan  v.  Central  R.  Co. 
61  N.  J.  L.  541,  43  L.R.A.  284,  68  Am.  St 
Rep.  711,  41  Atl.  367  (catalogue  and  manu- 
script carried  for  the  business  purposes  of 
the  journey) ;  Hawkins  v.  Hoffman,  6  Hill, 
586,  41  Am.  Dec.  767  {dictum  as  to  writing 
materials  and  books  carried  for  the  conven- 
ience, instruction,  or  amusement  of  the  pas- 
senger while  on  the  way) ;  Merrill  v.  Grin- 
nell,  30  N.  Y.  594  {dictum  as  to  books  car- 
ried by  a  "man  of  letters") ;  Texas  4  P.  R. 
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liable  for  loss  of  or  injury  to  or  delay  in 
delivery  of  luggage  or  personal  eflfpcts  of 
the  passenger  beyond  the  amount  of  £5,  un- 
less the  value  of  the  same  in  excess  of  that 
sum  be  declared  at  or  before  the  issue  of 
this  contract  ticket,  and  freight  at  current 
rates  for  every  kind  of  property  (except 
pictures,  statuary,  and  valuables  of  any 
description,  upon  which  1  per  cent  will  be 
charged)    is  paid." 

This  ticket  was  not  signed  by  the  passen- 
ger, nor  was  his  attention  called  to  any 
part  of  it.  The  only  contention  is  that  he 
read  the  notice  and  must  be  understood  to 
have  agreed  to  the  provisions  on  the  back, 
since  they  were  prefaced  with  the  words, 
"This  contract  is  made  subject  to  the  fol- 
lowing conditions." 

We  are  not  convinced  by  the  evidence 
that  the  libellant  read  the  notice,  and  could 
only  find  that  he  did  read  it  by  an  assump- 
tion which  might  or  not  be  well-founded. 
The  libellant  testified  that  he  had  no  dis- 
tinct recollection  of  having  examined  the 
notice,  but  felt  sure  he  had  .done  so.  This 
he  immediately  qualified  by  stating  that  he 
did  not  know  that  there  was  any  limita- 
tion of  liability  contained  in  the  notice. 
The  only  fair  interpretation  of  his  testi- 
mony is  that,  although  without  -distinct 
recollection,  he  did  examine  the  notice  in 
a  general  way,  but  did  not  know  that  there 
was  any  limitation  in  it.  There  is  no  satis- 
factory proof  of  any  such  meeting  of  the 
minds  of  the  parties  as  would  constitute 
an  agreement  materially  to  modify  the  ob- 


ligations of  the  carrier,  and  without  such 
agreement  we  do  not  think  this  indorsed 
notice  can  be  imported  into  the  contract. 

The  more  important  question  in  the  case, 
however,  is  whether  this  manuscript  may 
properly  be  considered  an  item  of  passen- 
ger's baggage.  The  libellant  has  de- 
scribed the  manual  at  considerable  length. 
The  scheme  of  the  book  was  that  pupils 
should  be  taught  Greek  on  exactly  the 
same  system  on  which  they  are  taught 
modern  languages;  that  is  to  say,  to  be 
able  to  speak  it,  as  well  as  to  be  able  to 
read  and  vrrite  it.  He  got  the  idea  origi- 
nally from  a  French  scholar  named  Gal- 
land.  It  was  partly  written  and  partly 
typed,  and  libellant  had  been  engaged  in 
its  preparation  while  a  student  in  the  uni- 
.versity  from  which  he  graduated,  and  dur- 
ing about  eight  years  thereafter  while  he 
was  engaged  in  teaching.  Of  course,  he 
worked  at  it  only  at  intervals.  He  testi- 
fied that  he  hoped  in  the  course  of  time  to 
publish  it;  but  its  immediate  purpose^  and 
the  reason  why  he  carried  it  about  with 
him,  was  as  an  aid  to  teaching.  He  used 
it  as  a  lecturer  on  professional  subjects 
uses  the  notes  and  excerpts  from  which  he 
draws  the  material  for  his  lectures. 

Passenger's  baggage  is  not  confined  to 
wearing  apparel  and  similar  articles.  In 
Porter  v.  Hildebrand,  14  Pa.  129,  it  was 
held  that  a  reasonable  amount  of  the  tools 
with  which  he  works  may  be  carried  by  a 
journeyman  carpenter  as  baggage.  '  The 
court  says  that  the  right  to  carry  tools  as 


Co.  V.  Morrison  Faust  Co.  20  Tex.  Civ.  App. 
144,  48  S.  W.  1103  (manuscript  music  car- 
ried by  a  traveling  company  for  use  in  con- 
nection with  its  business  and  travels)  ;Glea- 
8on  V.  Groodrich  Transp.  Co.  32  Wis.  85,  14 
Am.  Rep.  716  (manuscript  price  book  car- 
ried by  traveling  agent  and  used  by  him  in 
selling  goods  to  ascertain  values  which  he 
could  not  carry  in  his  memory) ;  Macrow  v. 
Great  Western  R.  Co.  L.  R.  8  Q.  B.  612,  40 
L.  J.  Q.  B.  N.  S.  300,  24  L.  T.  N.  S.  618, 
19  Wedc.  Rep.  873  {dictum  as  to  the  books 
of  a  student,  the  use  of  which  was  personal 
to  the  traveler  and  the  taking  of  which 
arose  from  the  fact  of  his  journeying). 

And  the  following  articles  have  been  held 
not  to  fall  within  the  general  rule  stated 
above:  Photographs  of  goods  which  the 
traveler  was  engaged  in  selling  (McElroy 
V.  Iowa  C.  R.  Co.  133  Iowa,  644,  110  N.  W. 
916,  wherein  the  decision  was  upon  the 
ground  that  the  photographs  were  carried 
for  purely  commercial  purposes,  in  that 
they  represented  the  goods  to  be  sold,  it 
being  said  that  the  case  could  not  be  dis- 
tinguished from  one  involving  the  samples 
themselves) ;  papers  pertaining  to  the  busi- 
ness of  an  insurance  agent  and  belonging  to 
his  employer  (Yazoo  &  M.  Valley  R.  Co.  v. 
Georgia  Home  Ins.  Co.  f  Yazoo  &  M.  Valley 
R.  Co.  V.  Blackmar]  85  Miss.  7,  67  L.R.A. 
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646,  107  Am.  St.  Rep.  265,  37  So.  600, 
wherein  it  was  said  that  where  things  are 
carried  for  business  purposes,  they  can  in 
no  sense  be  regarded  as  for  personal  use 
or  convenience  so  as  to  bring  them  within 
the  legal  definition  of  baggage) ;  letter  file 
used  in  the  traveler's  business,  but  not  car- 
ried for  the  business  purposes  of  the  jour- 
ney (Runyan  v.  Central  R.  Co.  61  N.  J.  L. 
641,  43  L.R.A.  284,  68  Am.  St.  Rep.  711, 
41  Atl.  367,  s.  c.  subsequent  appeal,  64 
N.  J.  L.  67,  48  L.R.A.  744,  44  Atl.  985) ; 
books  bought  for  husband  by  wife  with 
money  sent  to  her  by  him  for  that  purpose 
(Hurwitz  V.  Hamburg- American  Packet  Co. 
27  Misc.  814,  56  N.  Y.  Supp.  379)  ;  pack- 
ages of  legal  documents,  insurance  papers, 
inventories,  will  and  report  of  estate  of  a 
deceased  (Galveston,  H.  &  S.  A.  R.  Co.  v. 
Fales,  33  Tex.  Civ.  App.  457,  77  S.  W.  234)  ; 
title  deeds  carried  by  an  attorney  for  the 
purpose  of  producing  them  in  a  court  at 
the  journey's  end  (Phelps  v.  London  &  N. 
W.  R.  Co.  19  C.  B.  N.  S.  321,  11  Jur.  N.  S. 
652,  13  Week.  Rep.  782,  34  L.  J.  C.  P.  N.  S. 
269,  12  L.  T.  N.  S.  49(5;  this  decision  was 
upon  the  ground  that  the  deeds  were  not 
carried  for  the  traveler's  own  use,  but  for 
the  services  of  another  person). 

G.  J.  C. 
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baggage  ifi  unquestionably  open  to  abuse, 
but  adds  that  the  correction  is  to  be  found 
in  the  intelligence  and  integrity  of  the 
jury  called  to  determine  under  the  circum- 
stances of  each  case. 

To  the  same  effect  are  Davis  v.  Cayuga 
&  S.  R.  Co.  .10  How.  Pr.  330  (harness- 
maker's  tools,  valued  at  $10),  and  Kansas 
City  Ft.  S.  A  G.  R.  Co.  v.  Morrison,  34 
Kan.  502,  55  Am.  Rep.  252,  9  Pac.  225 
(a  set  of  -watchmaker's  tools,  apparently 
not  of  great  value).  In  Staub  v.  Kend- 
rick,  121  Ind.  226,  6  L.R.A.  619,  23  N.  E. 
79,  a  traveling  salesman's  illustrated  cata- 
logue, valued  at  $50,  .was  held  to  be  bag- 
gage; and  a  similar  conclusion  was  reached 
in  Gleason  v.  Goodrich  Transp.  Co.  32  Wis. 
85,  14  Am.  Rep.  716.  In  Texas  A  P.  R.. 
Co.  v.  Morrison  Faust  Co.  20  Tex.  Civ.  App. 
144,  48  S.  W.  1103,  manuscript  music  used 
in  connection  with  the  business  of  a  travel- 
ing dramatic  company  was  held  to  be  bag- 
gage; the  amount  is  not  stated.  In  Wer- 
ner v.  Evans,  94  111.  App.  328,  the  record 
books  of  a  professional  nurse  were  included 
in  a  verdict  which  was  considered  on  ap- 
peal. The  court  said:  "We  think  the  rec- 
ord books  in  question  might  reasonably  be 
included  in  the  articles  which,  without  im- 
position on  the  carrier,  appellee  could  prop- 
erly have  carried  in  such  valise,  and  for 
the  loss  of  which  she  is  entitled  to  be  com- 
.pensated  at  such  valuation  as  from  evidence 
the  jury  should  find.  The  said  books  were, 
it  appears  from  the  evidence,  implements 
used  in  her  vocation  as  nurse,  and  such  as 
she  might  properly  include  with  her  gar- 
ments, also  used  in  such  employment^  as 
part  of  her  reasonable  baggage.  It  was 
not  necessary  to  show  that  the  books  had 
a  general  market  value,  in  order  to  prove 
what  they  were  reasonably  worth  to  ap- 
pellee." 

In  Hannibal  &  St.  J.  R.  Co.  v.  Swift, 
12  Wall.  262,  20  L.  ed.  423,  it  was  held 
that  surgical  instruments,  the  property  of 
an  army  surgeon  traveling  with  troops, 
may  properly  be  regarded  as  part  of  his 
baggage. 

A  case  quite  similar  to  the  one  at  bar 
is  reported  in  Hopkins  v.  Westcott,  6 
Blatchf.  64,  Fed.  Cas.  No.  6,692  (C.  C.  S. 
D.  N.  y.).  There  plaintiff,  who  was  a 
student  at  Columbia  College  and  was  pro- 
ceeding to  New  York  for  the  prosecution 
of  his  studies,  carried  in  his  trunk  five 
manuscript  books  (presumably  notes  of 
lectures  he  had  attended)  which  w6re  nec- 
essary for  carrying  on  his  studies  after  he 
got  there.  No  one  of  them  "exceeded  $100 
in  value."  Judge  Shipman  held  as  fol- 
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jows:  "Now  it  may  safely  be  said  that 
hooks  constitute  to  some  extent  a  part  of 
the  baggage  of  every  intelligent  traveler. 
Especially  is  this  the  case  with  scholars, 
students,  and  members  of  the  learned  pro- 
fessions. There  is  no  reason  why  they 
should  not  be  under  the  protection  of  the 
law,  as  against  the  negligence  of  carriers^ 
as  well  as  any  other  portions  of  their 
baggage.  But  it  is  said  that  no  case  can 
be  shown  where  the  carrier  has  been  held 
liable  for  manuscripts.  No  such  case  has 
been  cited,  and  in  my  researches  I  have 
found  none.  But  I  see  no  reason  for  adopt- 
ing a  rule  by  which  they  should  be  ex- 
cluded, under  all  circumstances,  from  the 
list  of  articles  termed  'baggage.'  With  the 
lawyer  going  to  a  distant  place  to  attend 
court,  with  the  author  proceeding  to  his 
publisher's,  with  the  lecturer  traveling  to 
the  place  where  his  engagement  is  to  be 
fulfilled,  manuscripts  often  form,  though  a 
small,  yet  an  indispensable,  part  of  his 
baggage.  They  are  carried,  as  such,  in  his 
trunk  or  portmanteau  among  his  other  nec- 
essary effects.  They  are  indispensable  to 
the  object  of  his  journey;  and,  as  they  are 
carried  with  his  baggage,  in  accordance 
with  universal  custom,  I  see  no  reason  why 
they  should  not  be  deemed  as  necessary  a 
part  of  his  baggage  as  his  novel  or  his 
fishing  tackle.  In  the  present  case,  the 
manuscript  boc^ks  lost  are  admitted  to  have 
been  necessary  articles  for  the  student  at 
the  institution  to  which  he  was  proceed- 
ing. They  must,  under  all  circumstances, 
be  deemed  to  have  been  a  part  of  his  bag- 
gage, for  which  the  defendants  are  liable." 

We  cannot  agree  with  the  respondent's 
counsel  that  this  opinion,  which  was  cited 
on  the  argument  in  Hannibal  &  St.  J.  R. 
Co.  v.  Swift,  supra,  was  overruled  by  the 
decision  in  that  case.  The  army  surgeon 
whose  surgical  instruments  were  allowed 
as  baggage  had  also  in  his  trunk  an  un- 
published treatise  on  veterinary  surgery. 
Its  value  was  disallowed  in  the  court  be- 
low, and  no  appeal  was  taken  from  such 
disallowance.  All  that  the  supreme  court 
says  about  it  is  that  "the  value  of  the 
unpublished  treatise  was  excluded  in  the 
amount  allowed"  below. 

We  think  that,  under  the  authorities,  a 
manuscript  such  as  this,  which  is  used  by 
a  teacher  when  giving  instruction  to  pupils, 
may  be  fairly  considered  as  one  of  his 
tools  of  trade,  and  as  such  properly  in- 
cluded with  his  baggage.  There  is  no  sug- 
gestion in  Hannibal  &  St.  J.  R.  Co.  v. 
Swift  that  the  treatise  on  veterinary '  sur- 
gery was  used  for  any  such  purpose. 
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.  We  are  of  the  opinion  that  the  value 
which  the  libelliAtt  puts  upon  the  manu- 
script, $5,000,  is  unreasonable,  and  that  it 
would  be  an  imposition  upon  the  carrier 
to  exact  any  such  as  compensation  for  its 
loss.  Since  the  original  has  disappeared, 
and  could  not  be  exhibited  to  witnesses  who 
might  be  called  to  testify  to  its  value,  it 
is  not  at  all  likely  that  any  further  en- 
lightenment would  be  obtained  from  a  ref- 
erence as  to  such  value.  The  author  has 
testified  to  the  time  it  would  take  to  re- 
produce it,  and  we  have  evidence  from 
which  we  can  form  an  opinion  as  to  the 
value  of  such  time.  The  "two  years"  he 
spoke  of  does  not,  we  think,  mean  two 
years  of  continuous  work..  We  have  all 
that  a  jury  would  have  upon  which  to  as- 

• 

sess  value,  and  our  conclusion  must  be,  as 
a  jury's  frequently  is,  somewhat  arbitrary. 

This  being  an  admiralty  case,  and  the 
hearing  before  us  a  new  trial,  we  have 
probably  all  the  essential  facts  which  would 
be  produced  before  a  commissioner,  were  a 
reference  ordered  to  ascertain  the  value. 
Such  a  reference  would  entail  additional 
expense,  without  corresponding  advantage. 
Professors  of  Greek  might  be  called  as  wit- 
nesses, and  asked  hypothetical  questions  as 
to  the  value  of  the  manuscript  as  described 
by  the  libellant.  That  they  would  dis- 
agree may  be  taken  for  granted,  and  the 
court  would  be  left  in  substantially  the 
same  predicament  as  at  present,  with  no 
definite  criteria  as  to  value. 

The  case  in  this  respect  is  aui  generis. 
The  lost  manuscript  is  unique  in  its  isola- 
tion. There  is  nothing  with  which  to  com- 
pare it.  In  these  circumstances,  believing 
that  there  are  certain  limits,  in  each  direc- 
tion, beyond  which  we  should  not  go,  we 
deem  it  for  the  best  interests  of  the  par- 
ties that  the  amount  of  the  recoverv  should 
be  fixed  without  further  expense  to  the 
litigants,  and  we  fix  $500  as  a  fair  award 
for  the  lost  manuscript. 

This  conclusion  is  concurred  in  by  a  ma- 
jority only  of  the  court.  The  writer  is  of 
the  opinion  that  recovery  should  be  only 
for  what  it  would  have  cost  to  make  a 
copy  of  the  manuscript,  upon  the  theory 
that  it  was  an  imposition  on  the  carrier 
to  place  this  unique  and  valuable  manu- 
script among  the  passenger's  baggage  as  a 
"tool,"  when  he  could  have  carried  with 
him  a  tool  quite  as  serviceable  in  the  shape 
of  a  copy. 

The  decree  of  the  District  Court  is  modi- 
fied  accordingly,   and,   as   modified,    is    af- 
firmed, with  costs  to  the  appellant. 
41  L.R.A.(N.S.) 


GEORGIA    SUPREME    COURT. 

SOUTHERN  IRON  &  EQUIPMENT  COM- 
PANY, Plff.  in  Err., 

V. 

GEORGE  W.  VOYLES. 

(—  Ga.  — ,  76  S.  E.  248.) 

Deed  ~  attestation  ^  interested  notary 
—  effect. 

1.  A  notary  public  is  disqualified  from 
attesting  a  deed  or  bill  of  sale,  so  as  to  en- 
title it  to  record,  if  he  is  pecimiarily  or 
beneficially  interested  in  the  transaction. 

Same  —  corporation  —  stockholder  — 
interest. 

2.  A  stockholder  of  a  corporation  bears 
such  financial  relation  to  it  that  he  is  dis- 
qualified, on  account  pi  interest,  from  at- 
testing as  a  notary  a  deed  or  bill  of  sale 
to  which  the  corporation  is  a  party. 

Conditional  sale  —  attestation  before 
stockholders  —  priority. 

3.  Where  a  corporation  sells  property, 
and  takes  from  the  vendee  a  conditional 
bill  of  sale,  reserving  title  in  the  vendor 
until  the  purchase  price  is  paid,  and  the 
vendee's  signature  is  attested  by  a  notary 
public  who  is  a  stockholder  of  the  corpora- 
tion, aiid  where  the  conditional  bill  of  sale 
is  recorded,  in  a  contest  between  the  condi- 
tional bill  of  sale  and  a  junior  lien,  such 
record  will  not  give  the  conditional  bill  of 
sale  priority  over  the  younger  lien,  if  the 
disqualification  of  the  notary  was  known  to 
the  official  of  the  corporation  conducting 
the  transaction,  although  such  disqualifica- 
tion may  not  appear  on  the  face  of  the 
paper. 

Same  —  Junior  attachment. 

4.  A  junior  attachment,  levied  on  the 
property  embraced  in  the  conditional  sale 
thus .  illegally  recorded,  but  founded  on  a 
debt  antecedent  to  the  conditional  bill  of 
sale,  has  priority  of  lien  over  the  condition- 
al bill  of  sale. 

(June  12,  1912.) 

Headnotes  by  Evans,  P.  J. 

Note.  —  Acknowledgment  before  a 
stockholder  or  officer  of  a  corpora^ 
tion  which  is  a  party  to  the  ttiAtru- 
tnent. 

Upon  the  general  question  of  right  of  in- 
terested person  to  take  acknowledgment,  see 
note  to  Havemeyer  v.  Dahn,  33  L.R.A.  332. 

The  earlier  cases  passing  upon  the  valid- 
ity and  efl'ect  of  an  acknowledgment  taken 
before  a  stockholder  or  officer  of  a  corpo- 
ration which  is  a  party  to  the  instrument 
are  collected  in  the  note  to  Ardmore  Nat. 
Bank  v.  Briggs  Machinery  A  Supply  Co. 
23  L.R.A.(N.S.)   1075. 

As  shown  in  the  earlier  note,  there  is 
some  conflict  of  authority  upon  the  question 
as  to  whether  a  stockholder  of  a  corpora- 
tion is  disqualified  to  take  an  acknowledg- 
ment of  an  instrument  to  which  the  corpo- 
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1?  RROR  to  the  Superior  Court  for  Clark 
Itf  County  to  review  a  judgment  grant- 
ing a  new  trial  after  verdict  in  favor  of 
claimant  in  an  action  in  which  it  filed  a 
claim  to  secure  an  amount  alleged  to  be 
due  under  a  mortgage  or  conditional  sale 
of  two  railroad  cars  which  had  been  at- 
tached in  a  suit  by  a  stranger  to  the  con- 
tract.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hamilton  McWborter  and 
Lamar  Racker,  for  plaintiff  in  error: 

The  conditional  bill  of  sale  was  properly 
attested. 

Welsh  V.  Lewis,  71  Ga.  387;  Jones  v. 
Howard,  99  Ga.  458,  59  Am.  St.  Rep.  231, 
27  S.  E.  765;  Conley  v.  Campbell  Printing- 
Press  &  Mfg.  Co.  78  Ga.  669,  3  S.  E.  335; 
Cooper  V.  Hamilton-  Perpetual  Bldg.  &  L. 
Asso.  97  Tenn.  285,  33  L.R.A.  338,  56  Am. 
St.  Rep.  795,  37  S.  W.  12;  Stevenson  v. 
Brasher,  90  Ky.  23,  13  S.  W.  242;  Lewis 
V.  Curry,  74  Mo.  49;  Titus  v.  Johnson,  50 
Tex.  224;  National  Bank  v.  Conway,  1 
Hughes,  37,  Fed.'Cas.  No.  10,037;  Lynch 
V.  Livingston,  6  N.  Y.  422;  Babbitt  v.  Bent 
County  Bank,  50  Colo.  258,  108  Pac.  1003;' 
Keene  Guaranty  Sav.  Bank  v.  Lawrence,  32 
Wash.  572,  73  Pac.  680;  Horbach  v.  Tyr- 
rell, 48  Neb.  514,  37  L.R.A.  434,  67  N.  W. 
485;  Hill  v.  Ludden  &  B.  8.  Music  House, 
113  Ga.  322,  38  S.  E.  762;  Conder  v.  Hol- 
leman  &  Ballard,  71  Ga.  93;  Taylor  v. 
National  Cash  Register  Co.  8  Ga.  App.  283, 


68  S.  E.  1009;  Re  Atlanta  News  Pub.  Co. 
160  Fed.  519;  Smith  w.  Worley,  10  Ga. 
App.  280,  73  S.  E.  428;  Donovan  v.  Sim- 
mons, 96  Ga.  345,  22  S.  E.  966;  Balchin 
V.  Jones,  10  Ga.  App.  434,  73  S.  E.  613. 

Messrs.  Thomas  F.  Green  and  Cobb 
A  Erwin  for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of 
the  court: 

An  attachment  issued  in  favor  of  George 
W.  Voyles  against  W.  S.  Pickett,  and  was 
levied,  on  November  10,  1910,  upon  two 
railroad  cars.  A  claim  was  interposed  by 
the  Southern  Iron  &  Equipment  Company. 
On  the  trial  it  appeared  that  the  cars  were 
sold  by  the  claimant  to  the  defendant  in 
attachment,  who  executed  to  the  claimant^ 
on  October  31,  1910,  an  instrument  where- 
in it  was  contracted  that  the  title  to  the 
cars  was  to  remain  in  the  claimant  until 
the  entire  purchase  money  was  paid.  The 
instrument  was  attested  by  two  unofScial 
persons  and  a  notary  public.  It  was  re- 
corded on  November  18,  1910.  The  presi- 
dent of  the  claimant  company  and  the 
notary  public  testified  that  the  notary  was 
a  stockholder  of  the  claimant  at  the  time 
of  the  execution  of  the  instrument,  and 
had  been  such  from  the  organization  of  the 
company,  in  1903,  continuously  to  the  time 
of  the  trial.  The  court  directed  a  verdict 
for  the  claimant,  and  afterwards  granted 
a  new  trial.     The  claimant  excepted. 


ration  is  a  party ;  the  great  majority  of 
the  cases  holding  that  he  is  disaualified,  as 
being  a  party  in  interest,  within  the  gen- 
eral rule  which  holds  an  ofScer  who  has  a 
direct  beneficial  interest  in  the  instrument 
disqualified  to  take  the  acknowledgment 
thereto. 

In  harmony  with  Southebn  Iron  & 
Equipment  Co.  v.  Voyles,  which  supports 
the  majority  rule  holding  a  stockholder  dis- 
qualified on  account  of  interest  to  take  an 
acknowledgment  of  an  instrument  to  which 
the  corporation  is  a  party,  it  was  held  in 
Talmage  v.  Minton-Woodward  Co.  83  Neb. 
29,  118  N.  W.  1099,  that  a  deed  of  assign- 
ment by  a  corporation  for  the  benefit  of  its 
creditors,  which  was  acknowledged  before 
a  stockholder  of  the  corporation,  was  for 
that  reason  void. 

On  the  other  hand,  Babbitt  v.  Bent  Coun- 
tv  Bank,  60  Colo.  268,  108  Pac.  1003,  holds 
tiiat  a  mortgage  to  a  bank  is  not  rendered 
invalid  because  the  acknowledgment  was 
taken  before  the  cashier  of  and  a  stock- 
holder in  the  corporation,  in  the  absence  of 
fraud  in  the  taking  of  such  acknowledg- 
ment, upon  the  ground  that  such  act  was 
purely  ministerial. 

In  Wachovia  Nat.  Bank  v.  Ireland,  122 
N.  C.  671,  29  S.  E.  836,  it  was  held  that  a 
deed  executed  by  a  married  woman,  char- 
ging her  separate  estate  with  the  payment  of 
certain  debts,  is  not  rendered  void  because 
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the  acknowledgment  and  privy  examination 
were  taken  before  a  notary  who  was  a  clerk 
in  the  grantee  bank. 

Record  of  instrument  so  acknowledged  as 

notice. 

As  shown  in  the  earlier  note,  there  is 
also  some  conflict  among  the  cases  on  the 
question  whether  an  instrument  to  "which  a 
corporation  is  a  party,  which  is  acknowl- 
edged before  a  stockholder  of  the  corpora- 
tion, is,  upon  being  recorded,  constructive 
notice  to  subsequent  lienors  or  purchasers. 

In  Southwestern  Mfg.  Co.  v.  Hughes,  24 
Tex.  Civ.  App.  637,  60  S.  W.  684,  it  was 
held  that  where  the  disqualification  of  the 
ofiicer  before  whom  the  acknowledgment 
was  made  is  not  apparent  upon  the  face  of 
the  instrument  or  certificate  of  acknowl- 
edgment, the  recording  of  the  instrument 
in  the  proper  office  will  operate  as  construc- 
tive notice,  notwithstanding  the  latent  de- 
fect. 

So,  in  Bank  of  Benson  v.  Hove,  46  Minn. 
40,  47  N.  W.  449,  it  was  held  that  where  it 
does  not  appear  from  the  record  that  the 
officer  taking  the  acknowledgment  is  legal- 
ly disqualified  by  reason  of  his  interest  in 
the  property  mortgaged,  the  instrument 
may  properly  be  received  for  record,  and 
such  record  will  be  notice  to  subsequent 
creditors  and  mortgagees.  A.  L.  R. 
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The  controlling  question  in  the  caae  is 
whether  a  conditional  bill  of  sale,  attested 
by  a  stockholder  of  the  claimant  corpora- 
tion, who  is  a  notary  public,  and  recorded 
within  the  statutory  period,  shall  prevail 
oyer  the  lien  of  a  subsequent  attachment 
on  the  property.  The  statute  provides  that 
when  personal  property  is  sold  and  de- 
livered, with  the  condition  affixed  to  the 
sale  that  the  title  shall  remain  in  the  ven- 
dor until  the  purchase  price  shall  have 
been  paid,  such  conditional  sale,  in  order 
for  the  reservation  of  title  to  be  valid  as 
against  third  persons,  shall  be  evidenced 
in  writing.  The  statute  further  provides 
that  conditional  sales  shall  be  recorded 
within  thirty  days  from  their  date,  and  in 
other  respects  shall  be  governed  by  the 
laws  relating  to  the  registration  of  mort- 
gages. Civil  Code,  §§  3318,  3319.  In  or- 
der for  a  mortgage  to  be  entitled  to  regis- 
try, it  must  be  executed  in  the  presence 
of,  and  attested  by,  or  proved  before^  a 
notary  public  or  justice  of  any  court  of 
this  state  or  a  clerk  of  the  superior  court 
(and,  in  case  of  real  property,  by  one 
other  witness).  Civil  Code,  §  3258.  A 
mortgage  recorded  without  due  attestation 
or  probate  shall  not  be  held  notice  to  sub- 
sequent bona  fide  purchasers  or  younger 
liens.  Civil  Code,  §  3262.  The  contention 
is  that  the  conditional  bill  of  sale  was 
illegally  attested,  in  that  the  notary  pub- 
lic was  pecuniarily  interested  in  the  trans- 
action, and  therefore  its  record  is  not  con- 
structive notice  of  its  existence  to  the  hold- 
er of  the  younger  attachment,  lien. 

The  rule  is  universal  that  an  officer  can- 
not take  an  acknowledgment  of  his  own 
deed.  And  "because  of  the  probative  force 
accorded  to  the  certificate,  as  well  as  the 
usually  important  consequences  of  the  in- 
strument itself,  public  policy  forbids  that 
the  act  of  taking  and  certifying  the  ac- 
knowledgment should  be  exercised  by  a 
person  financially  or  beneficially  interested 
in  the  transaction.''  1  Cyc.  553.  While 
there  may  be  some  diversity  of  opinion  in 
the  application  of  the  rule  in  determining 
whether  the  officer  is  disqualified  by  in- 
terest in  the  particular  case,  the  wisdom 
of  the  rule  has  never  been  doubted.  The 
rule  that  interest  will  disqualify  does  not 
depend  upon  any  statutory  prohibition.  It 
arises  out  of  the  fact  that  it  is  against 
public  policy  to  permit  a  grantee  or  mort- 
gagee, or  other  person  beneficially  inter- 
ested in  the  transaction,  to  take  an  ac- 
knowledgment to  an  instrument  in  which 
he  is  named  as  a  party  or  has  a  beneficial 
interest.  The  law  contemplates  that  the 
attesting  notary  must  not  be  in  such  pe- 
cuniary relationship  to  the  transaction  that 
there  shall  exist  any  temptation  for  him 
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to  be  otherwise  than  impartial  between  the 
parties  to  the  conveyance. 

It  is  maintained  in  a  large  majority  of 
the  decided  cases,  on  this  point,  that  a 
stockholder  of  a  corporation  beneficially  in- 
terested in  an  instrument  is  disqualified 
from  taking  an  acknowledgment  thereof. 
1  Devlin,  Real  Estate,  §  477b.  See  note  to 
the  case  of  Ardmore  Nat.  Bank  v.  Briggs 
Machinery  &  Supply  Co.  16  Ann.  Cas.  133, 
where  a  large  number  of  eases  are  col- 
lected and  examined;  Betts-Evans  Trad-^ 
ing  Co.  V.  Bass,  2  Ga.  App.  718,  59  S.  E. 
3.  While  it  .is  conceded,  under  the  doctrine 
of  corporate  entity,  that  a  stockholder  has 
no  independent  ownership  in  the  corporate 
property,  nevertheless,  if  the  corporate 
property  is  enhanced  in  value,  he  gets  the 
benefit  of  the  enhancement  in  the  increased 
value  of  his  shares;  and  while  this  benefit 
may  be  small,  the  amount  of  beneficial  in- 
terest cannot  be  made  the  criterion  of  dis- 
qualification on  the  groimd  of  interest.  His 
shares  of  stock  entitle  him  to  such  aliquot 
parts  of  the  corporate  property  as  his  num- 
ber of  shares  bears  to  the  entire  capital 
of  the  corporation.  His  holding  of  stock 
may  be  so  large  that  almost  any  transke- 
tion  of  the  corporation  may  affect  the  value 
of  his  shares.  Indeed,  a  corporation  may 
have  only  one  stockholder  (Exchange  Bank 
V.  Macon  Constr.  Co.  [McTighe  v.  Macon 
Constr.  Co.]  97  Ga.  1,  33  L.R.A.  800,  26 
S.  E.  326),  and  in  such  a  case  there  would 
be  no  difference,  even  in  degree,  between 
the  pecuniary  interest  of  the  stockholder 
and  the  corporation.  His  pecuniary  rela- 
tion to  the  corporation  is  so  intimate  that 
it  cannot  be  said  that  he  has  no  financial 
interest  in  a  transaction  to  which  the  cor- 
poration is  a  party.  Both  upon  reason  and 
authority  we  consider  a  stockholder's  rela- 
tion to  a  corporation  such  as  to  disqualify 
him  on  the  ground  of  interest  from  taking 
the  acknowledgment  as  a  notary  to  a  con- 
veyance to  which  the  corporation  is  a 
party. 

All  the  authorities  agree  that,  if  an  in- 
strument discloses  on  its  face  that  it  is 
not  entitled  to  record,  the  actual  record 
of  it  is  ineffectual  to  charge  the  public 
with  constructive  notice.  Herndon  v.  Doe, 
7  Ga.  432,  60  Am.  Dec.  406;  MacKenzie  v. 
Jackson,  82  Ga.  80,  8  S.  E.  77;  1  Cyc.  629. 
There  is  a  difference  of  opinion  in  the 
American  courts  as  to  the  effect  of  a  record 
of  an  instrument  defectively  acknowledged, 
where  the  defect  does  not  appear  on  the 
face  of  the  record.  Some  courts  hold  that 
a  defectively  acknowledged  instrument  is 
not  entitled  to  record,  whether  the  defect 
is  apparent  on  the  face  of  the  instrument 
or  not,  and  therefore  the  actual  record  of 
such  an  instrument  does  not  import  con- 
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struct! ve  notice.  Smith  v.  Clark,  100  Iowa, 
605,  69  N.  W.  1011;  Kothe  v.  Krag-Rey- 
nolds  Co.  20  Ind.  App.  293,  50  N.  E.  694. 
Others  hold  that,  where  an  instrument 
bearing  a  certificate  of  acknowledgment  or 
proof  which  is  regular  on  its  face  is  pre- 
sented to  the  recording  officer,  it  becomes 
his  duty  to  record  it,  and  its  record  oper- 
ates as  constructive  notice  to  third  per- 
sons, notwithstanding  there  may  be  a  hid- 
den defect  in  the  acknowledgment.  Na- 
tional Bank  v.  Conway,  1  Hughes,  37,  Fed. 
Cas.  No.  10,037;  Ardmore  Nat.  Bank  v. 
Briggs  Machinery  k  Supply  Co.  20  Okla. 
437,  23  L.R.A.(N.S.)  1074,  129  Am.  St. 
Rep.  747,  94  Pac.  633,  16  Ann.  Cas.  133; 
Stevens  v.  Hampton,  46  Mo.  404;  Morrow 
V.  Cole,  58  N.  J.  Eq.  203,  42  Atl.  673. 
This  court  has  never  considered  and  ad- 
judged the  effect  of  the  record  of  a  defec- 
tively acknowledged  instrument,  where  the 
defect  was  hidden,  and  the  acknowledg- 
ment was  regular  on  the  face  of  the  in- 
strument, as  between  third  parties,  in  the 
determination  of  their  respective  rights. 
Nor  do  the  facts  require  such  adjudication 
in  the  instant  case.  But  this  court  has 
decided,  in  at  least  three  cases,  that  in  a 
contest  between  a  party  to  a  defectively 
acknowledged  instrument  'and  an  innocent 
third  party,  where  the  defect  was  hidden, 
such  innocent  third  party  may  go  dehors 
the  record,  and  show  by  extrinsic  proof 
that  the  instrument  was  defectively  ac- 
knowledged, and  that,  as  between  them, 
the  record  is  not  notice  of  the  existence  of 
the  instrument  recorded.  Nichols  v.  Hamp- 
ton, 40  Ga.  253;  White  v.  Magarahan,  87 
Ga.  217,  13  S.  E.  609;  Baxley  v.  Baxley, 
117   Ga.   60,  43  S.  E.  436. 

The  argument  is  that,  when  one  under- 
takes to  circumvent  the  rights  of  otliers  by 
the  assertion  of  a  superior  right  accruing 
solely  from  compliance  with  a  statute  con- 
ferring superiority,  he  must  show  full  and 
complete  compliance  with  the  statute.  A 
mortgagee  has  no  natural  equity  over  a 
subsequent  purchaser  or  licensee  without 
notice;  and  before  he  will  be  given  this 
priority  by  virtue  of  the  registry  laws,  he 
must  bring  himself  within  their  precise 
terms.  In  Nichols  v.  Hampton,  supra,  a 
mortgage  on  personalty  was  attested  by 
an  unofficial  witness.  The  mortgage  was 
recorded  on  the  probate  affidavit  of  the 
witness  before  the  attorney  of  the  mort- 
gagee, who  was  a  notary  public.  The  fact 
that  the  notary  was  attorney  for  the  mort- 
gagee did  not  appear  from  the  probate 
affidavit  or  otherwise.  The  mortgagor  sold 
the  property  to  a  subsequent  purcliaser  be- 
fore actual  record  of  the  mortgage.  The 
mortgage  was  recorded  within  three  months 
of  its  execution,  and  under  the  statute  its 
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record  within  that  time  was  notice  of  its 
existence  from  the  date  of  its  execution. 
In  a  proceeding  to  subject  the  property  to 
the  lien  of  the  mortgage,  the  court  held 
that  an  affidavit  probating  a  mortgage, 
taken  before  the  attorney  of  the  mortgagee, 
who  is  a  notary  public,  is  not  a  legal  af- 
fidavit, and  a  mortgage  recorded  on  such 
probate  is  not  legally  recorded,  and  gives 
no  priority  over  a  subsequent  purchaser 
without  actual  notice.  In  White  v.  Maga- 
rahan, supra,  the  point  arose  in  this  way: 
Magarahan  was  a  member  of  a  firm  who 
bought  goods  from  White.  As  a  basis  of 
credit  Magarahan  represented  that  he  was 
the  owner  of  certain  land,  and  goods  were 
sold  to  the  firm  on  the  basis  of  that  rep- 
resentation. At  a  period  of  the  business 
transaction  between  Magarahan's  firm  and 
White,  when  the  former  did  not  owe  the 
latter  anything,  Magarahan  made  a  volun- 
tary  deed  of  the  land  to  his  wife  and 
children.  Subsequently  Magarahan*s  firm 
bought  other  goods  from  White  upon  the 
original  representation  of  Magarahan's 
ownership  of  the  land.  These  goods  were 
not  paid  for,  and  White  obtained  a  judg- 
ment for  their  purchase  price.  Execution 
issued  and  was  levied  on  the  land,  and  a 
claim  was  interposed  by  the  wife  and  chil- 
dren.  The  deed  from  Magarahan  to  his 
wife  and  children  was  in  the  usual  form, 
and  appeared  to  have  been  attested  by 
three  witnesses,  one  of  whom  was  the  clerk 
of  the  superior  court.  There  was  nothing 
on  the  face  of  the  deed  to  indicate  other- 
wise than  all  three  witnesses  were  present 
and  attested  the  deed  when  it  was  executed. 
On  the  trial  it  appeared  that,  when  Maga- 
rahan carried  the  deed  to  the  clerk's  office 
to  have  it  recorded,  it  was  witnessed  only 
by  two  unofficial  witnesses.  The  clerk  ob- 
served that  the  deed  was  not  properly  at- 
tested for  record,  and  called  Magarahan's 
attention  to  it.  Whereupon  Margarahan 
acknowledged  the  deed  before  the  clerk,  but 
the  clerk,  instead  of  making  the  statutory 
certificate,  simply  signed  his  name  officially 
to  the  attestation  clause.  The  court  held 
that  the  paper  was  not  entitled  to  record, 
because  the  acknowledgment  by  the  maker 
was  not  certified  as  required  by  the  stat- 
ute, nor  was  the  original  attestation  good, 
because  of  the  failure  of  the  clerk  to  sign 
at  the  time  the  deed  was  executed,  and 
that  the  record  was  not  notice  of  the  execu- 
tion of  the  deed  at  the  time  it  bore  date, 
though  recorded  within  the  statutory  pe- 
riod. The  case  of  Baxley  v.  Baxley,  su- 
pra, Was  an  ejectment  case.  The  plaintiff 
and  defendant  claimed  under  a  common 
grantor.  Both  deeds  appeared  on  their 
face  to  have  been  properly  executed  for 
registration,  and  both  were  recorded.     The 
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plaintiff's  deed  was  inferior  in  date  to  the 
defendant's,  but  it  was  made  to  appear 
on  the  trial  by  extrinsic  proof  that  neither 
of  the  so-called  attesting  witnesses  was 
present  when  the  grantor  signed  the  lat- 
ter deed.  It  further  appeared  that  the 
grantor  handed  the  deed  to  the  defendant's 
husband,  who  subsequently  obtained  the 
signatures  of  the  witnesses,  and  in  this 
condition  delivered  it  to  his  wife.  On  these 
facts  the  court  held  that  "a  deed  is  not 
duly  recorded  on  the  affidavit  of  one  whose 
name  was  affixed  to  the  usual  attestation 
clause,  but  who  did  not  in  fact  hear  the 
grantor  acknowledge^  or  see  him  sign,  the 
instrument." 

The  case  in  hand  comes  within  the  prin- 
ciple of  these  cases.  The  circumstances  at- 
tending the  execution  of  the  conditional 
bill  of  sale  authorize  the  inference  that 
the  managing  officials  of  the  corporation 
knew,  at  the  time  of  its  execution,  that 
the  attesting  witness  was  a  stockholder  of 
the  corporation.  Of  course,  he  was  bound 
to  know  the  law  that  a  stockholder  who 
is  a  notary  cannot  take  the  acknowledg- 
ment to  an  instrument  to  which  the  cor- 
poration is  a  party.  Therefore  knowledge 
to  the  corporation  is  imputable  that  the 
conditional  bill  of  sale  was  not  entitled  to 
go  to  record,  and  its  procuring  the  record 
of  nn  instrument  not  entitled  to  record, 
and  known  to  be  such  at  the  time,  cannot 
serve  to  defeat  the  lien  of  one  acquired 
without  notice  of  the  existence  of  the  con- 
ditional bill  of  sale. 

The  claimant  further  contends  that,  aside 
from  the  defective  attestation  of  its  con- 
ditional bill  of  sale,  it  is  entitled  to  pre- 
vail over  the  attaching  creditor,  because 
the  latter's  lien  was  based  on  an  indebted- 
ness incurred  previously  to  the  execution 
of  its  conditional  bill  of  sale.  We  do  not 
think  so.  The  statute  provides  that  a 
mortgage  or  conditional  sale  recorded  with- 
out due  attestation  or  probate  shall  not 
be  held  notice  to  subsequent  bona  fide  pur- 
chasers or  younger  liens.  Civil  Code, 
§  3262.  This  statute  makes  it  the  duty  of 
a  mortgagee  to  see  that  his  mortgage  is 
duly  attested  for  record;  and,  if  he  fails 
in  this  regard,  then  his  mortgage  is  post- 
poned to  younger  liens.  The  question  is 
not  an  open  one;  for  it  has  been  distinctly 
decided  that  "a  judgment  junior  in  date 
to  a  mortgage  illegally  recorded  for  want 
of  probate,  but  founded  on  a  debt  ante- 
cedent to  the  date  of  the  mortgage,  has 
priority  of  lien  to  the  mortgage."  An- 
drews v.  Mathews,  59  Ga.  466;  Richards 
V.  Myers,  63  Ga.  762;  New  England  Mortg. 
Secur.  Co.  v.  Ober,  84  Ga.  294,  10  S.  E. 
626;  Cottrell  v.  Merchants'  &  M.  Bank,  89 
Ga.  517,  15  S.  E.  944.  As  the  same  rules 
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govern  the  priority  of  conditional  bills  of 
sale,  as  affected  by  registry,  which  govern 
the  registry  of  mortgages,  it  follows  that, 
if  the  conditional  bill  of  sale  be  illegally 
recorded,  the  property  therein  described  is 
subject  to  a  younger  attachment  lien  found- 
ed on  an  antecedent  debt. 
Judgment  affirmed. 

All  the  Justices  concur. 
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GREAT    WESTERN    MACHINERY    COM- 
PANY 
v. 

J.  C.  SMITH    et  al.,  Appts. 

(—  Kan.  — ,  124  Pac.  414.) 

Conflict  of  laws  ^  penal  statute  ^  com- 
pensation ^  enforcement. 

1.  The  rule  that  a  penal  statute  will  not 
be  enforced  outside  the  territorial  jurisdic- 
tion of  the  legislature  enacting  it  applies 
only  to  such  statutes  as  are  entirely  penal, 
their  sole  purpose  beins  to.  inflict  punish- 
ment for  the  violation  of  a  law,  for  the  pub- 
lic benefit,  and  not  to  those  which  are  in 
part  compensatory,  the  violator  being  re- 
quired to  make  good  to  an  individual  a  pos- 
sible loss  having  some  connection  with  his 
default. 

Statute  ~  character  ~  directors'  liabil- 
ity. 

2.  A  statute  requiring  a  corporation  to 
file  an  annual  statement  showing  its  finan- 
cial condition,  and  making  its  officers  in- 
dividually liable  for  its  debts  in  case  of 
default,  is  not  purely  penal. 

Same  ^  extraterritorial  enforcement. 

3.  The  enforceability  of  such  a  statute 
in  another  state  is  not  affected  by  the  fact 
that  the  courts  of  the  state  enacting  it  have 
characterized  it  as  penal  in  connection  with 
the  rule  of  strict  construction,  and  with 
the  application  of  a  statute  of  limitations 
upon  actions  to  recover  a  penalty. 

(June  8,  1912.) 

Headnotes  by  Mason,  J. 

Note.  —  Extraterritorial  enforcetnent  of 
statutory  Uahility  of  directors  of  cor* 
porations. 

The  question  is  principally  whether  such 
statutes  are  "penal"  in  the  sense  of  the  term 
as  used  in  the  rule  of  international  law 
that  no  state  will  enforce  the  penal  laws  of 
another  state. 

It  is  not  within  the  scope  of  this  note  to 
cite  or  consider  those  cases  holding,  or  re- 
fusing to  hold,  such  statutes  to  be  "penal" 
within  the  numerous  other  rules  of  law  hav- 
ing to  do  with  penal  statutes;  and  a  search 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Saline  Coun- 
ty overruling  a  demurrer  to  the  petition 
in  an  action  brought  to  recover  the  amount 
of  an  indebtedness  due  for  goods  sold  and 
delivered  by  plaintiff  to  a  corporation  of 
which  defendants  were  directors.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  DaTld  Ritchie,  for  appellants: 

The  cause  of  action  alleged  in  the  plain- 
tiff's petition  is  in  the  nature  of  a  penalty 
for  failure  to  conform  to  the  provisions  of 
the  statute. 

Gregory  v.  German  Bank,  3  Colo.  334, 
25  Am.  Rep.  760;  Jenet  v.  Albers,  7  Colo. 
App.  275,  43  Pac.  452;  Hazelton  v.  Porter, 
17  Colo.  App.  1,  67  Pac.  170;  Hamilton  v. 
Hannibal  &  St.  J.  R.  Co.  39  Kan.  56,  18 


Pac.  57;  Crooker  v.  Pearson,  41  Kan.  410, 
21  Pac.  270;  Whitman  v.  Mast,  B.  &  B. 
Co.  11  Wash.  318,  48  Am.  St.  Rep.  874, 
39  Pac.  649;  First  Nat.  Bank  t.  Price,  33 
Md.  487,  3  Am.  Rep.  204,  13  Mor.  Min. 
Rep.  485;  Garrison  v.  Howe,  17  N.  Y.  458; 
Andrews  v.  Murray,  33  Barb.  354;  Shaler 
&  H.  Quarry  Co.  v.  Bliss,  34  Barb.  309; 
Boughton  v.  Otis,  21  N.  Y.  261;  Squires 
v.  Brown,  22  How.  Pr.  45;  Halsey  v.  Mc- 
Lean, 12  Allen,  438,  90  Am.  Dec.  157; 
Lawler  v.  Burt,  7  Ohio  St.  341;  Harris- 
burg  Bank  v.  Com.  26  Pa.  451. 

A  penal  statute  of  the  state  of  Colorado 
cannot  be  enforced  against  the  citizens  of 
Kansas  by  the  courts  of  this  state. 

16  Enc.  PI.  A  Pr.  248;  Flash  v.  Conn, 
109  U.  S.  371,  27  L.  ed.  966,  3  Sup.  Ct. 


for  cases  brings  to  light  very  few  directly 
in  point. 

In  Derrickson  v.  Smith,  27  N.  J.  L.  166; 
Bird  v.  Hayden,  1  Robt.  383,  2  Abb.  Pr.  N. 
S.  61;  Price  v.  Wilson,  67  Barb.  9;  Salt 
Lake  City  Nat.  Bank  v.  Hendrickson,  40  N. 
J.  L.  52;  and  Halsey  v.  McLean,  12  Allen, 
438,  90  Am.  Dec.  157,  statutes  of  which  that 
in  Gbeat  Western  Machineby  Co.  v. 
Smith  is  strikingly  typical,  were  held  either 
to  be  penal,  oc  to  impose  upon  the  director 
a  liability  "in  the  nature  of  a  penalty."  and 
hence  not  to  be  entitled  to  extraterritorial 
enforcement. 

In  First  Nat.  Bank  v.  Price,  33  Md.  487, 
3  Am.  Rep.  204,  13  Mor.  Min.  Rep.  485,  a 
Pennsylvania  statute  prohibiting  directors 
and  officers  from  contracting  corporate 
debts  in  excess  of  paid-in  capital,  and  mak- 
ing them  jointly,  severally,  and  individual- 
ly liable  in  case  of  violation,  for  corporate 
debts  to  the  extent  of  such  excess,  was  held 
to  be  "in  its  nature  penal,"  and  not  entitled 
to  enforcement  in  Maryland. 

In  Cady  v.  Sanford,  53  Vt.  632,  on  the 
other  hand,  where  a  Vermont  enabling  stat- 
ute required  the  directors  of  corporations 
organized  thereunder,  before  commencing 
business,  to  publish  articles  of  association 
and  make  and  file  with  the  town  clerk  a 
verified  certificate  of  the  purpose  of  such 
corporations,  the  capital  stock,  the  amount 
paid  in,  etc.,  and  made  the  directors  person- 
ally liable  for  all  corporate  debts  contracted 
during  the  period  of  their  neglecting  or  re- 
fusing to  comply  with  the  statute,  in  an 
action  to  enforce  such  statutory  liability 
of  several  directors,  although  the  case  was 
disposed  of  on  other  grounds,  the  Vermont 
.court  said  that  such  liability  was  transitory, 
MO  as  to  make  pleadable  by  one  of  such  de- 
fendants a  Massachusetts  judgment  enfor- 
cing his  same  liability  under  the  statute. 

The  Huntington-Attrill  Case  is  sufficient- 
ly set  out  in  the  opinion  of  Great  Western 
Machinery  Co.  v.  Smith,  which  seemingly 
assigns  to  the  case  its  proper  significance. 
For  the  entire  history  of  the  litigation  under 
that  title,  see  Huntington  v.  Attrill,  118 
N.  Y.  365,  23  N.  E.  544,  affirming  the  judg- 
ment of  the  New  York  supreme  court,  in- 
41  L.R.A.tN.S.) 


volving,  however,  no  question  as  to  extrater- 
ritorial enforcement;  Attrill  v.  Huntington, 
70  Md.  191,  2  L.R.A.  779,  14  Am.  St.  Rep. 
344,    16   Atl.   651,   holding   the  New. York 
statute   penal,   and   refusing  to  enforce  in 
Maryland   the   New   York   judgment   based 
thereupon;  Huntington  v.  Attrill  [1893]  A. 
C.  160,  62  L.  J.  P.  C.  N.  S.  44,  68  L.  T.  N. 
S.  326,  41  Week.  Rep.  675,  57  J.  P.  404,  in 
which  the  English  privy  council  expressed 
agreement  with   the  dissenting  opinion   in 
the  Maryland  case,  reversed  certain  ClELna- 
dian  decisions    (17  Ont.  Rep.  245,  18  Oni. 
App.   Rep.   136),  and  held  the  New  York 
statute  not  penal  in  the  international  sense, 
and  the  New  York  judgment  thereunder  en- 
forceable  in   Ontario;    and    Huntington    v. 
Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup. 
Ct.  Rep.  224,  error  to  the  Maryland  court, 
citing  with  approval  the  privy  council  de- 
cision, and  holding  the  New  York  judgment 
entitled  to  full  faith  and  credit  in  Mary- 
land.    It  was  also  said  in  the  opinion  in 
the  case  before  the  United  States  Supreme 
Court,  that  decisions  by  the  courts  of  the 
enacting  states  as  to  the  penality  vel  non  of 
such  statutes  are  not  binding  upon  foreign 
courts  wherein  it  is  sought  to  enforce  such 
statutes,  but   that  8uc4i  a  question  is  one 
of  general,  and  not  local,  jurisprudence,  "and 
that  in  this  country  the  question  of  inter- 
national   law   must   be   determined   in   the 
first  instance  by  the  court,  state  or  national, 
in  which  the  suit  is  brought"    (146  U.  S* 
683,  36  L.  ed.  1133,  13  Sup.  Ct.  Rep.  233). 
This  latter  point  was  adhered  to  in  Davis 
V.  Mills,  infra,  and  the  same  point  is  made 
in  cases  dealing  with  statutes  on  other  sub- 
jects   (see,  for  example,  note  to  Rochester 
V.  Wells,  Fargo,  &  Co.  Express,  40  L.R.A. 
(N.S.)    1095);    but    see    Commercial    Nat. 
Bank  v.  Kirk,  infra,  which  is  flatly  contra. 
This    last    decision    in    the    Huntington- 
Attrill   Case  was   in   1892,   and   seems,    as 
pointed  out  in  Great  Western  Machinery 
Co.   V.   Smith,   to   have   proceeded   entirely 
upon  the  theory  that  the  New  York  statute 
was  remedial,  and  not  penal  in  the  interna- 
tional sense,  and  that,  had  it  been  penal  in 
that  sense,  reduction  of  the  claim  to  judg- 
ment would  not  have  brought  such  judgment 
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Rep.  263;  Jones  v.  Fidelity  Loan  &  T.  Co. 
7  S.  D.  122,  63  N.  W.  563;  Missouri  River 
Teleg.  Co.  v.  First  Nat  Bank,  74  III.  217; 
Western  Transp.  k  Coal  Co.  ▼.  Kilderhouse, 
87  N.  Y.  430;  Scoville  v.  Canfield,  14  Johns. 
338,  7  Am.  Dec.  467;  State  use  of  Cone  v. 
John,  5  Ohio,  217;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St.  Rep.  414, 
44  N.  E.  349;  Coffing  v.  Dodge,  167  Mass. 
231,  45  N.  £.  928. 

Messrs.  O.  W.  Burch,  B.  I.  liltowich, 
C.  A.  Mason,  and  Bartels  &  SllTersteln 
for  appellee. 

JMason,  J.,  delivered  the  opinion  of  the 
court: 

The  Great  Western  Machinery  Company 
brought  action  against  J.  C.  Smith  and  D. 


E.  Berger.  The  petition  alleged  these 
facts:  On  April  1,  1909,  the  plaintiff  sold 
goods  to  the  Abe  Lincoln  Mines  &  Milling 
Company,  a  Colorado  corporation,  for  which 
payment  has  not  been  made.  By  a  Colo- 
rado statute  (Laws  of  Colorado  1901,  chap. 
52,  §  11),  all  such  corporations  were  re- 
quired within  sixty  days  after  the  1st  day 
of  January  in  each  year,  to  file  with  the 
secretary  of  state  a  report  showing,  among 
the  other  matters,  the  names  of  its  officers 
and  directors  and  its  financial  condition. 
Such  a  report  was  not  filed  in  1909  until 
April  17th.  The  defendants  were  at  the 
time  directors  of  the  corporation.  The 
statute  further  provided  that,  if  a  corpo- 
ration failed  to  file  such  a  report  within 
the  time  prescribed,  all  its  officers  and  di- 


within  the  protection  of  the  full  faith  and  i 
credit  clause. 

This  view  of  the  case  seems  to  have  been 
adopted  by- the  Federal  courts,  and  to  have 
fixed  their  present  attitude  toward  the  na- 
ture of  such  statutes.  For  a  Federal  court  sit- 
ting in  Minnesota  enforced  the  "trustees'" 
liability  under  a  Montana  statute  requir- 
ing certain  corporations  to  file  with  the 
county  clerk  at  a  certain  time  of  the  year 
an  annual  report  stating  the  corporation's 
capital,  proportion  thereof  paid  in,  and 
existing  debts,  and  making  the  ''trustees" 
in  default  of  such  report,  jointly  and  sev- 
erally, liable  for  the  corporate  debts  then 
existing  and  for  all  such  debts  as  should 
be  contracted  before  the  filing  of  such  re- 
port. The  court  dismissed  the  contention 
against  the  extraterritorial  enforcement  of 
the  statute  by  merely  saying:  "The  case  of 
Huntington  v.  Attrill  .  .  .  answers  the 
contention  that  the  suit  cannot  be  main- 
tained outside  the  state  of  Montana."  First 
Nat.  Bank  v.  Weidenbeck,  38  C.  C.  A.  131, 
97  Fed.  896,  reversing  87  Fed.  271,  in  which 
the  point  under  discussion  was  not  touched 
upon.  Likewise,  in  Davis  v.  Mills,  99  Fed. 
39,  a  Federal  court  sitting  in  Connecticut 
similarlv  enforced  the  same  Montana  stat- 
ute,  and  said:  ''It  is  unnecessary  now  to 
consider  what  the  law  may  formerly  have 
been  in  the  Federal  courts,  or  what  may 
now  be  the  law  in  the  state  courts,"  and 
cited  Huntington  v.  Attrill.  And  in  Risdon 
Iron  &  Locomotive  Works  v.  Von  Storch, 
166  Fed.  936,  a  Federal  court  sitting  in 
Pennsylvania  held  directors  of  a  Montana 
corporation  liable  for  corporate  debts  un- 
der a  Montana  codal  provision  similar  to 
the  Montana  statute,  supra,  and  the  right 
to  enforce  the  foreign  law  was  seemingly 
not  called  in  question. 

Scarcity  of  decisions  in  point  seems  to 
preclude  any  statement  as  to  what  effect  the 
decision  of  Huntington  v.  Attrill  will  have 
upon  state  jurispnidcnce  upon  the  point. 
In  Farr  v.  Briggs,  72  Vt.  226,  82  Am.  St. 
Rep.  930,  47  Atl.  793,  the  court  cited  Hunt- 
ington V.  Attrill,  and  enforced  a  North 
Dakota  statute  under  which  certain  cor- 
porations were  required  to  be  organ ized^  and 
41  L.R.A.(N.S.) 


which  prohibited  the  directors  thereof  from 
creating  corporate  debts  in  excess  of  sub- 
scribed capital,  and  made  them  jointly, 
severally,  and  individually  liable  for  debts 
contracted  in  violation  of  the  statute.  A 
corjporation  created  under  this  statute  did 
business  in  Vermont,  and  the  Vermont 
court,  in  enforcing  the  directors'  liability, 
said  that  the  liability  was  not  penal,  but 
contractual. 

The  late  case  of  Gary  v.  Schmeltz,  141 
Mo.  App.  670,  125  S.  W.  532,  took  the  view 
opposite  to  that  taken  by  Gbeat  Wesixbn 
Machitjeby  Co.  v.  Smith,  and  held  a  Colo- 
rado statute  requiring  certain  corporations 
to  file  within  a  specified  time  of  the  year 
an  annual  report  reciting  the  resources  and 
general  financial  condition  of  such  corpora- 
tion, and  making  the  directors  and  ofiicers, 
in  case  of  violation,  jointly,  severally,  and 
individually  liable  for  all  corporate  debts 
contracted  *  during  the  year  preceding  the 
time  when  such  reports  should  have  been 
filed  (apparently  the  same  statute  that  was 
involved  in  Great  Western  Machinery  Co. 
V.  Smith),  to  be  penal  in  the  international 
sense,  and  refused  to  enforce  in  Missouri 
the  liability  prescribed.  The  court,  how- 
ever, said:  "Speaking  for  myself,  I  am  of 
the  opinion  that  the  true  rule  is  stated  in 
Huntington  v.  Attrill,  supra.  If  it  should 
be  enforced  in  all  the  states,  it  would  pre- 
vent individuals  from  evading  civil  liability 
in  such  cases  by  running  from  one  state 
where  incurred  to  some  other  state.  But 
we  are  bound  by  the  decisions  of  the  su- 
preme court  to  abide  by  the  rule  as  an- 
nounced in  Kritzer  v.  Woodson,  supra,  and 
Cable  V.  McC^une,  supra,  wherein  it  is  held 
that  the  statute  is  altogether  penal.  And 
if  it  be  so,  it  is  not  enforceable  in  this 
state."  The  two  Missouri  cases  referred  to 
are  reported  in  19  Mo.  329,  and  26  Mo.  371, 
72  Am.  Dec.  214,  respectively.  They  do  not 
involve  any  question  of  extraterritorial  en- 
forcement,  but  merely  hold  that  certain 
Missouri  codal  provisions  as  to  liability  of 
directors  and  stockholders  were  penal  in  the 
sense  of  the  rule  requiring  a  strict  construc- 
tion of  penal  statutes. 

And  in  Commercial  Nat.  Bank  v.  Kirk, 
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rectors  should  be  individually  liable  for 
all  its  debts  contracted  during  the  preced- 
ing year,  and  until  the  report  should  be 
filed.  Upon  these  grounds  the  plaintiff 
asked  judgment  against  the  defendants  for 
the  amount  of  its  claim  against  the  cor- 
poration. A  demurrer  to  the  petition  was 
overruled,   and   the   defendants   appeal. 

The  defendants  maintain  that  the  pres- 
ent action  will  not  lie  in  this  state,  be- 
cause the  statute  invoked  is  penal  in  its 
nature,  and  for  that  reason  a  liability  un- 
der it  cannot  be  enforced  elsewhere  than 
in  Colorado.  The  statute  is  beyond  doubt 
penal  in  a  certain  sense.  And  it  has  often 
been  broadly  stated   that  a  penal   statute 


has  no  extraterritorial  force,  and  will  not 
be  executed  by  the  courts  of  another  state 
or  country.  A  distinction  has  been  made, 
however,  between  statutes  which  are  en- 
tirely  penal,  their  sole  purpose  being  to 
punish  a  violation  of  the  law  for  the  public 
benefit,  and  those  which  are  in  part  com- 
pensatory, the  violator  being  required  to 
make  good  to  an  individual  a  possible  loss 
having  some  connection  with  his  default. 
It  is  universally  held  that  statutes  of  the 
former  character  can  be  executed  only  by 
the  sovereignty  enacting  them.  But  by 
the  weight  of  later  authority,  and,  as  we 
think,  by  the  better  reason,  actions  may 
be  maintained  anywhere  to  enforce  the  lia- 


222  Pa.  587,  128  Am.  St.  Rep.  823,  71  Atl. 
1085,  the  Pennsylvania  court,  in  refusing 
to  enforce  the  "trusteeV  liability  for  cor- 
porate debts  imposed  by  a  Montana  statute 
for  failure  to  file  the  annual  account,  con- 
ceded that  Huntington  v.  Attrill  perhaps 
declares  "the  sounder  view  of  the  law,"  and 
that  the  weight  of  authority  was  with  the 
general  principle  announced  in  that  case, 
but  held  that  the  Pennsylvania  court  was 
not  at  liberty  to  be  governed  by  such  au- 
thority as  against  the  Montana  decisions 
holding  the  statute  in  question  to  be  penal. 
An  examination  of  the  Montana  cases  cited 
by  the  court  shows  that  none  of  them  had 
to  do  with  the  international  rule  of  law  un- 
der discussion,  and  the  point  as  to  the  penal 
character  of  the  statute  was  not  made  in  re- 
lation to  its  extraterritorial  enforceability. 
The  Montana  statute  in  question  appears  to 
be  the  identical  statute  involved  in  First 
Nat.  Bank  v.  Weidenbcck  and  Davis  v. 
Mills,  supra,  where,  as  has  been  seen,  it  was 
held  not  penal  in  the  international  sense. 
The  Pennsylvania  case,  while  citing  Hunt- 
ington V.  Attrill,  does  not  refer  to  the  point 
made  in  that  case  to  the  effect  that  the  deci- 
sions of  the  courts  of  the  enacting  states 
as  to  the  penal  character  of  such  statutes 
are  not  conclusive  as  to  its  penal  character 
in  an  international  sense,  but  that  that  is  a 
question  for  the  court  of  the  forum.  It 
may  be  noted  that  the  courts  of  the  enact- 
ing state  rarely  have  an  opportunity  to  pass 
upon  the  question  as  to  the  penal  character 
of  the  statute  as  affecting  its  extraterri- 
torial enforceability;  and  it  does  not  follow 
that  because  for  some  purposes,  e.  g.j  strict 
construction,  such  a  statute  is  held  penal, 
it  would  be  held  penal,  even  by  the  same 
court,  for  the  purposes  of  the  international 
rule  under  discussion. 

Two  other  cases  have  turned  upon  con- 
siderations other  than  those  in  relation  to 
the  penal  or  remedial  character  of  such 
statutes.  In  Hutchinson  v.  Stadler,  85  App. 
Div.  424,  83  N.  Y.  Supp.  509,  it  was  con- 
tended that  the  New  York  court  should  en- 
force a  New  Jersey  statute  prohibiting  cor- 
porations from  declaring  dividends  except 
out  of  the  surplus  or  net  profits,  and  mak 
ing  directors  votin^f  dividends  out  of  the 
capital  stock  jointly,  severallv,  and  indi- 
41  L.R,A.(N.S.) 


vidually  liable  to  the  corporation  for  the 
amount  so  withdrawn  from  the  capital.  It 
was  sought  to  enforce  such  liability  against 
the  directors  of  such  a  New  Jersey  corpora* 
tion  doing  business  in  New  York,  for  de- 
claring and  paying  in  New  York  such  pro- 
hibited dividends.  There  was  a  similar  New 
York  law  as  to  directors  of  domestic  cor- 
porations, and  another  New  York  law  pro- 
viding that  directors  of  foreign  corporations 
doing  business  in  New  York  should  be  lia- 
ble in  the  same  manner  and  to  the  same 
extent  as  the  directors-  of  domestic  cor- 
porations for  the  making  of  unauthorized 
dividends,  and  that  such  liabilities  should 
be  enforceable  in  New  York  courts.  The 
majority  of  the  court  held  that  the  directors 
were  liable  under  the  laws  of  the  two 
states  taken  together.  However,  the  two 
opinions  rendered  and  the  manner  in  which 
two  of  the  other  three  judges  qualified  their 
concurrences  seem  to  show  that  the  ques- 
tion as  to  whether  the  New  Jersey  law 
was  of  itself  enforceable  in  New  York,  to 
render  the  directors  liable  under  the  facts, 
was  answ^ered  neither  affirmatively  nor 
negatively  by  a  majority  of  the  court,  al- 
though there  is  considerable  discussion  of 
the  point  in  both  opinions.  Two  judges 
were  of  the  opinion  that  the  directors'  lia- 
bility as  imposed  by  the  New  Jersey  stat- 
ute alone  was  beyond  the  common-law  lia- 
bility of  directors,  was  entirely  a  creature 
of  the  statute,  and  was  not  contractual,  and 
that  hence  the  statute  by  itself  would  not 
have  been  entitled  to  extraterritorial  en- 
forcement. Two  other  judges  were  of  the 
opinion  that  such  statute  was  by  itself  en- 
titled to  extraterritorial  enforcement.  The 
fifth  did  not  express  an  opinion  upon  the 
point. 

In  Pond  V.  Newell,  162  Fed.  679,  a  Rhode 
Island  statute  imposing  joint,  several,  and 
individual  liability  upon  the  directors  of  a 
corporation  for  corporate  debts  contracted 
in  excess  of  paid-in  capital  was  held  unen- 
forceable by  a  bill  in  equity  in  a  Federal 
court  sitting  in  Massachusetts,  on  the 
ground  that  the  Rhode  Island  laws  provided 
a  special  and  exclusive  remedy  at  law  for 
the  enforcement  of  such  liability. 

j:,  K.  M. 
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bility  to  an  individual,  created  by  statutes 
of  the  latter  kind.  Cases  on  both  sides  of 
the  question  are  collected  in  1  Cook  on 
Corporations,  §  223,  pp.  586-588,  and  in  3 
Clark  &  Marshall  on  Private  Corporations, 
§  833p,  where  the  authors  say:  "It  is  a 
general  principle  of  international  law  that 
*the  courts  of  no  country  execute  the  penal 
laws  of  another/  and  this  is  true  as  be- 
tween the  different  states.  Many  of  the 
courts  have  held  that  this  principle  ap- 
plies to  statutes  of  a  state  imposing  upon 
the  directors  of  a  corporation  personal  lia- 
bility for  its  debts  as  a  penalty  for  fail- 
ing to  file  a  report  of  the  company's  con- 
dition, or  to  do  other  acts  required  of  them 
by  law,  or  for  doing  acts  proliibited;  that 
such  statutes  are  penal  statutes,  within 
this  principle;  and  that  they  will  not  be 
enforced  in  the  courts  of  other  states.  The 
more  recent  cases,  however,  show  that  this 
doctrine  is  erroneous  and  cannot  be  sus- 
tained; that  the  rule  of  international  law 
that  the  penal  laws  of  one  state  or  coun- 
try will  not  be  enforced  in  another  state 
or  country  applies  only  to  penal  laws  in 
the  strict  sense,  that  is,  laws  imposing  a 
punishment,  pecuniary  or  otherwise,  for  of- 
fenses against  the  state;  and  that  a  stat- 
ute imposing  upon  directors  a  liability  for 
corporate  debts  is  not  a  penal  law  in  this 
sense." 

The  leading  case  on  the  subject  is  Hunt- 
ington v.  Attrill,  146  U.  S.  657,  36  L.  ed. 
1123,  13  Sup.  Ct.  Rep.  224,  where  it  was 
said:  "It  will  be  necessary,  in  the  first 
place,  to  consider  the  true  scope  and  mean- 
ing of  the  fundamental  maxim  of  interna- 
tional law,  stated  by  Chief  Justice  Marshall 
in  the  fewest  possible  words:  The  courts 
of  no  country  execute  the  penal  laws  of 
another.'  The  Antelope,  10  Wheat.  66,  123, 
6  L.  ed.  268,  282.  In  interpreting  this  max- 
im, there  is  danger  of  being  misled  by  the 
different  shades  of  meaning  allowed  to  the 
word  'penar  in  our  language.  In  the  mu- 
nicipal law  of  England  and  America,  the 
words  'penal'  and  'penalty'  have  been  used 
in  various  senses.  Strictly  and  primarily, 
they  denote  punishment,  whether  corporal 
or  pecuniary,  imposed  and  enforced  by  the 
state,  for  a  crime  or  offense  against  its 
laws.  .  .  .  But  they  are  also  commonly 
used  as  including  any  extraordinary  lia- 
bility to  which  the  law  subjects  a  wrong- 
doer in  favor  of  the  person  wronged,  not 
limited  to  the  damages  suffered.  .  .  . 
The  question  whether  a  statute  of  one  state, 
which  in  some  aspects  may  be  called  penal, 
is  a  penal  law  in  the  international  sense, 
so  that  it  cannot  be  enforced  in  the  courts 
of  another  state,  depends  upon  the  question 
whether  its  purpose  is  to  punish  an  offense 
against  the  public  justice  of  the  state,  or 
il  L.R.A.(NJ3.) 


to  afford  a  private  remedy  to  a  person  in- 
jured by  the  wrongful  act.  .  .  .  The 
provision  of  the  statute  of  New  York  now 
in  question,  making  the  officers  of  a  corpo- 
ration who  sign  and  record  a  false  cer- 
tificate of  the  amount  of  its  capital  stock 
liable  for  all  its  debts,  is  in  no  sense  a 
criminal  or  quasi  criminal  law.  ...  As 
the  statute  imposes  a  burdensome  liability 
on  the  oflScers  for  their  wrongful  act,  it 
may  well  be  considered  penal,  in  the  sense 
that  it  should  be  strictly  construed.  But 
as  it  gives  a  civil  remedy  at  the  private 
suit  of  the  creditor  only,  and  measured  by 
the  amount  of  his  debt,  it  is  as  to  him 
clearly  remedial.  To  maintain  such  a  suit 
is  not  to  administer  a  punishment  imposed 
upon  an  offender  against  the  state,  but 
simply  to  enforce  a  private  right  secured 
under  its  laws  to  an  individual.  We  can 
see  no  just  ground,  on  principle,  for  hold- 
ing such  a  statute  to  be  a  penal  law,  in 
the  sense  that  it  cannot  be  enforced  in  a 
foreign  state  or  country."  146  U.  S.  666, 
667,  673,  674,  676,  677,  36  L.  ed.  1127, 
1129-1131,  13  Sup.  Ct.  Rep.  227,  228. 

In  that  case  a  judgment  was  first  ob- 
tained in  New  York  and  action  was  brought 
in  Maryland  upon  that  judgment.  The  fact 
that  the  action  was  upon  a  judgment  was 
not  determinative  of  the  matter,  however, 
because  a  judgment  founded  upon  a  strictly 
penal  statute  is  not  within  the  protection 
of  the  full  faith  and  credit  clause  of  the 
Federal  Constitution.  Wisconsin  v.  Pelican 
Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239,  8 
Sup.  Ct.  Rep.  1370.  Since  the  decision  of 
the  Huntington-Attrill  Case,  its  doctrine, 
which  had  already  been  announced  in  Eng- 
land (Huntington  v.  Attrill,  [1893]  A.  C. 
150,  62  L.  J.  P.  C.  N.  S.  44,  68  L.  T.  N.  S. 
326,  41  Week.  Rep.  575,  57  J.  P.  404), 
has  been  generally  accepted  in  this  country. 
Minor,  Confl.  L.  22;  1  Wharton,  Confl.  L.  18; 
72  Cent.  L.  J.  245-251 ;  Farr  v.  Briggs,  72 
Vt.  225,  82  Am.  St.  Rep.  930,  47  Atl.  793; 
Nebraska  Nat.  Bank  v.  Walsh,  68  Ark.  433, 
82  Am.  St.  Rep.  301,  59  S.  W.  952.  A 
recent  case  to  the  contrary  is  Commercial 
Nat.  Bank  v.  Kirk.  222  Pa.  567,  128  Am. 
St.  Rep.  823,  71  Atl.  1085.  Obviously  the 
statute  under  consideration  was  enacted 
with  an  especial  view  to  the  protection  of 
creditors.  No  other  penalty  was  provided 
for  the  failure  of  a  corporation  to  file  an 
annual  statement.  While,  in  a  particular 
instance,  a  creditor  might  not  have  suffered 
actual  loss  from  such  failure,  the  absence 
of  the  statement  might  easily  be  the  oc- 
casion of  his  granting  credit  or  forbearing 
to  sue.  The  statute  makes  the  officer  who 
fails  to  give  the  creditor  information  to 
which  he  \^  entitled,  a  surety  for  the  corpo- 
ration.   The  creditor  receives  no  more  than 
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the  amount  of  liis  debt  from  one  whose  mis- 
conduct has  a  natural  connection  with  his 
being  the  holder  of  a  claim  which  he  finds 
difficulty  in  enforcing  against  the  principal. 
No  action  can  be  maintained  in  Kansas 
upon  the  statute  of  another  state,  authoriz- 
ing the  recovery  of  punitive  damages  only, 
or  of  a  lump  sum  in  which  punitive  and 
compensatory  damages  are  inseparately 
blended.  Dale  v.  Atchison,  T.  &  S.  F.  R.  Co. 
57  E^an.  601,  47  Pac.  521;  Rochester  v. 
Wells,  Fargo,  &  Co.  Express,  87  Kan.  164, 

40  L.RJ^.(N.S.)  1095,  123  Pac.  729.  Al- 
though an  injured  individual  is  empowered 
to  collect  punitive  damages,  the  purpose  of 
the  law  in  authorizing  them  is  entirely  to 
inflict  punishment,  and  not  in  any  degree 
to  compensate  plaintiiTs  loss,  every  element 
of  which  is  covered  by  the  allowance  of  ac- 
tual damages.  An  action' for  punitive  dam- 
ages is  in  this  respect  analogous  to  one  au- 
thorized to  be  brought  by  an  individual  to 
recover  a  penalty  imposed  by  statute  for  an 
offense  against  the  law,  which  is  regarded 
as  purely  penal,  although  the  informer  or 
prosecutor  is  given  the  benefit  of  the  re- 
covery, in  whole  or  in  part.  Huntington 
V.  Attrill,  146  U.  S.  657,  673,  36  L.  ed. 
1123,  1129,  13  Sup.  Ct.  Rep.  224. 

The  defendants  urge  that  the  statute  in 
question  must  be  regarded  as  penal,  because 
the  Colorado  courts  have  declared  it  to  be 
so.  It  is  true  that  the  supreme  court  of 
Colorado  has  held  an  earlier  form  of  the 
statute  to  be  penal  in  the  sense  that  the 
legislature  could  take  away  a  right  of  re- 
covery already  accrued  under  it,  without 
impairing  the  obligation  of  a  contract 
(Gregory  v.  German  Bank,  3  Colo.  332,  25 
Am.  Rep.  760) ;  and  the  Colorado  court  of 
appeals  has  held  it  to  be  penal  in  the  sense 
that  an  action  upon  it  must  be  brought 
within  the  time  fixed  for  actions  "for  any 
penalty  or  forfeiture  of  any  penal  statute*' 
(Hazelton  v.  Porter,  17  Colo.  App.  1,  67 
Pac.  170).  Also  the  supreme  court  has  held 
the  present  statute  to  be  so  far  penal  as 
rightly  to  be  subjected  to  a  strict  construc- 
tion. Steck  V.  Prentice,  43  Colo.  17,  95 
Pac.  552.  But  it  does  not  follow  that  the 
Colorado  courts  regard  the  statute  as 
strictly  penal,  in  such  sense  as  to  render 
it  enforceable  onlv  in  that  state.  More- 
over,  while  decisions  of  the  Colorado  court 
of  last  resort  will  necessarilv  be  followed 
elsewhere  so  far  as  they  determine  the  true 
meaning  of  the  statute,  the  question  wheth- 
er the  statute,  as  interpreted  by  the  court, 
is  penal  in  such  sense  as  to  deny  it  all  ex- 
traterritorial operation,  is  not  one  of  local, 
but  of  general  or  international,  law.  Ley- 
ner  Engineering  Works  v.  Kempner  (C.  C.) 
163  Fed.  605,  607,  008:  Huntington  v.  At- 
trill, [1893]  A.  C.  150,  62  L.  J.  P.  C.  N.  S. 

41  L.R.A.(N.S.) 


44,  68  L.  T.  N.  S.  326,  41  Week.  Rep.  575, 
57  J.  P.  404.  "The  test  is  not  by  what 
name  the  statute  is  called  by  the  legisla- 
ture or  the  courts  of  the  state  in  which  it 
was  passed,  but  whether  it  appears  to  the 
tribunal  which  is  called  upon  to  enforce 
it  to  be,  in  its  essential  character  and  effect, 
a  punishment  of  an  offense  against  the  pub- 
lic, or  a  grant  of  a  civil  right  to  a  private 
person."  Huntington  ▼.  Attrill,  146  U.  8. 
657,  683,  36  L.  ed.  1123,  1133,  13  Sup.  Ct. 
Rep.  224,  233« 
The  judgment  is  affirmed. 

All  the  Justices  concur. 


K£NTUCKT  COURT  OF  APPEAIiS. 

BLUEGRASS  REALT7  COMPANY,  Appt., 

V. 

WILLIAM  SHELTON  et  aL 

(148  Ky.  666,  147  8.  W.  33.) 

Specific  performance  ^  reserratioii  of 
burial  ground  ^  effect. 

1.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  a  tract  of 

Note.  ^  Bight  to  specific  performance 
of  contro/ot  to  convey  real  estate  as 
affected  "by  attempted  reservation  of 
cemjetery  or  hurial  plot. 

As  to  effect  of  easements  and  encroach- 
ments upon  the  marketability  of  title,  see 
note  in  38  L.R.A.(N.S.)  32. 

As  to  right  of  vendee  to  specific  perform- 
ance with  abatement  from  purchase  nrice, 
where  vendor  is  unable  tg  convey  a  good  and 
unencumbered  title,  see  notes  in  38  L.R.A. 
(N.S.)  1195,  and  10  L.R.A.(N.S.)   117, 

The  specific  question  here  raised  has  been 
passed  on  in  but  one  case  aside  from  Blub- 
0BA8S  Realty  Go.  v.  Shelton,  and  in  this 
case  (Covart  v.  Johnston,  61  Hun,  622,  40 
N.  Y.  S.  R.  62,  16  N.  Y.  Supp.  785,  affirmed 
without  opinion  in  137  N.  Y.  560,  33  N.  £. 
338),  the  position  of  the  parties  is  reversed, 
it  being  the  purchaser  who  is  seeking  to 
compel  a  specific  performance  of  the  con- 
tract of  purchase  rather  than  the  vendor. 
The  contract  sought  to  be  enforced  was  of 
the  sale  of  all  the  vendor's  property  in  a 
certain  town. .  The  vendor  conveyed  all  his 
property  in  that  town  except  his  intereat 
in  a  certain  cemetery,  and  this  conveyance 
was  accepted  by  the  purchaser.  Thereafter 
he  sought  to  compel  the  vendor  also  to  con- 
vey his  interest  in  the  cemetery.  Specific 
performance,  however,  was  denied  on  the 
ground  of  laches  by  the  purchaser;  also  be- 
cause it  would  be  a  hardship  upon  the  vend- 
or to  compel  a  conveyance,  it  being  ap- 
parent that  at  the  time  he  entered  inS>  the 
contract  he  had  no  intention  of  including 
his  interest  in  the  cemetery  in  the  property 
to  be  conveyed.  A.  G.  S.  . 
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land  for  subdiyision  into  town  lots,  if  the 
deed  tendered  reserved  a  parcel  for  a  burial 
ground  not  mentioned  in  the  title  bond, 
since  such  reservation  would  materially  af- 
fect the  value  of  the  property. 

Pleading:  —  specific  performance  ~  sey- 
eral  defenses. 

2.  One  resisting  specific  performance  of 
an  alleged  contract  to  purchase  real  estate 
may  plead  nonexistence  of  the  contract,  and, 
also,  that,  if  the  contract  is  found  to  exist, 
a  reservation  attempted  in  the  deed  was  not 
made  in  the  title  bond. 

(May  31,  1912.)* 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Logan  County 
in  plaintiffs'  favor  in  an  action  brought  to 
enforce  specific  performance  of  a  contract 
for  the  sale  of  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton,  Bush,  &  Bush,  S. 
R.  Crewdson,  and  S.  T.  Davis  for  appel- 
lant. 

Messrs.  Browder  &  Browder,  for  appel- 
lees: 

The  written  contract  for  the  sale  of  this 
land  sufficiently  described  it  to  meet  fully 
the  statute  of  frauds.  This  title  bond  be- 
came binding  upon  the  defendant  on  deliv- 
ery to  and  acceptance  by  it,  and  its  signa- 
ture thereto  was  wholly  unnecessary. 

Hyden  v.  Perkins,  119  Ky.  188,  83  S.  W. 
128;  Tyler  v.  Onzts,  93  Ky.  331,  20  S.  W. 
266;  Henderson  v.  Perkins,  94  Ky.  207,  21 
S.  W.  1035;  Moore  v.  Chenault,  16  Ky.  L. 
Rep.  531,  29  S.  W.  140;  Moayon  v.  Moayon, 
114  Ky.  855,  60  L.R.A.  416,  102  Am.  St. 
Rep.  303,  72  S.  W.  33;  Posey  v.  Kimsey, 
146  Ky.  205,  142  S.  W.  703;  Foor  v.  Me- 
chanics  Bank  k  T.  Co.  144  Ky.  682,  139 
S.  W.  840. 

The  fact  that  an  outstanding  lien  debt 
existed  against  the  land,  amounting  to  a 
less  sum  than  the  cash  payment,  consti- 
tutes no  defense  to  this  action  for  specific 
performance. 

Posey  V.  Kimsey,  146  Ky.  205,  142  S.  W. 
703;  Foor  v.  Mechanics  Bank  &  T.  Co.  144 
Ky.  682,  139  S.  W.  840;  Henderson  v.  Per- 
kins, 94  Ky.  207,  21  S.  W.  1036. 

The  defense  not  being  based  upon  any 
lack  of  plaintiffs'  title,  or  upon  any  specified 
defects  therein,  neither  the  pleadings  in  this 
case  nor  the  law  required  the  plaintiffs 
to  exhibit  their  title,  though,  notwithstand- 
ing this,  they  offered  to  do  so. 

Logan  V.  Bull,  78  Ky.  607;  Collins  v. 
Park,  93  Ky.  6,  18  S.  W.  1013;  Posey  v. 
Kimsey,  146  Ky.  205,  142  S.  W.  703;  Smith 
▼.  Cansler,  83  Ky.  367. 

Winn,  J.,  delivered  the  opinion  of  the 
court: 

By  title  bond  of  date  March  18,  1911, 
41  L.R.A.(N.S.). 


the  appellees,  William  &  E.  C«  Shelton, 
sold,  at  $225  an  acre,  to  the  appellant,  Blue- 
grass  Realty  Company,  a  tract  of  some  70- 
odd  acres  of  land  adjacent  to  the  city  of 
Russellville,  Logan  county.  In  the  nego- 
tiations leading  up  to  the  closing  of  ths 
transaction,  the  Sheltons  were  represented 
by  one  Hutch ings,  a  real  estate  man,  and 
the  realty  company  was  represented  by  a 
couple  of  gentlemen  who  had  come  from 
Winchester,  Kentucky,  its  home  office,  down 
to  Russellville  to  negotiate  this  trade. 
These  realty  company  representatives  and 
the  Sheltons  did  not  see  each  other  in  per- 
son. When  the  trade  was  closed,  the  title 
bond  was  prepared,  executed  by  the  Shel- 
tons, and  delivered  to  the  realty  company 
representatives,  who  gave  that  company's 
check  for  $200  in  the  nature  of  a  binder. 
It  was  arranged  that  the  land  should  be 
surveyed,  deed  prepared,  and  draft  drawn 
for  the  cash  payment,  with  the  papers  at- 
tached, on  the  realty  company  at  Winches- 
ter. The  arrangement  was  followed  out, 
but  the  realty  company  declined  to  pay  4he 
draft  or  accept  the  deed.  The  Sheltons 
thereupon  brought  this  action  in  the  Logan 
circuit  court  for  a  specific  performance. 
Upon  submission,  the  chancellor  awarded 
the  relief,  and  the  realty  company  appeals. 
Many  issues  are  made  in  the  record,  which 
have  been  elaborately  briefed,  but  we  are  of 
opinion  that  a  single  issue  is  decisive  of  the 
case.  The  realty  company  was  buying  the 
land  for  the  purpose  of  subdividing  it  into 
streets  and  town  lots  as  a  subdivision  of 
the  town  of  Russellville.  It  lay  in  an  angle 
formed  by  a  junction  of  two  railroads 
crossing  at  Russellville,  and  just  opposite 
a  point  where  a  new  union  station  was  to  be 
built.  When  the  deed  reached  Winchester, 
it  was  found  to  except  from  the  boundary  1 
acre  of  ground  reserved  as  a  family  burial 
ground  for  former  owners  of  the  land. 
This  burial  ground  was  but  a  little  ways 
distant  from  the  location  of  the  new  station. 
No  reservation  of  the  burial  ground  was 
mentioned  in  the  title  bond.  Hutchings, 
the  real  estate  man,  testifies  that  he  and  the 
realty  company  representatives  drove  over 
the  ground,  and  that  when  at  a  distance 
of  about  150  yards  from  the  burial  srround, 
one  of  the  representatives  asked,  "What  is 
this  down  ^ere?"  and  that  he,  the  real  es- 
tate man,  replied  that  it  was  an  old  grave- 
vard  of  an  acre  and  a  half,  and  that  noth- 
ing  further  was  said  about  it.  The  real 
estate  man  does  not  claim  tha't  he  made  any 
statement  that  it  was  to  be  reserved  or  that 
the  realty  company  men  understood  that  it 
was  to  be  reserved.  Upon  the  other  hand, 
both  of  them  deny  any  knowled^  of  the 
existence  of  the  graveyard,  or  that  snj* 
think  whatsoever  was  said  about  it.  If  it 
25 
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be  conceded  that  the  conversatiaii  detailed 
by  the  real  estate  man  transpired,  it  goes 
no  further  than  to  show  that  the  realty 
company  had  knowledge  of  a  burial  ground 
there,  without  any  knowledge  or  contract 
understanding  that  it  was  to  be  reserved. 
The  question  presented,  therefore,  is  wheth- 
er, when  the  realty  company  had  contracted 
for  this  plot  of  ground  for  subdivision  into 
streets  and  lots,  without  any  reservation  of 
the  graveyard,  it  would  be  equitable  and 
proper  to  require  the  company  1x)  accept  the 
tract  of  land  with  the  graveyard  reserved. 

A  decree  for  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate  does 
not  go  as  a  matter  of  course,  but  is  granted 
or  withheld  according  as  equity  and  justice 
seem  to  demand  in  view  of  all  the  circiun- 
stances  in  the  case.  In  2  Story's  Equity 
Jurisprudence,  §  750,  the  author  says: 
"Indeed,  the  proposition  may  be  more  gen- 
erally stated  that  courts  of  equity  will  not 
interfere  to  decree  a  specific  performance 
except  in  cases  where  it  would  be  strictly 
equitable  to  make  such  a  decree."  In  Wool- 
lums  V.  Horsley,  93  Ky.  582,  20  S.  W.  781, 
it  was  said  that  a  specific  execution  was  not 
a  matter  of  absolute  right  in  a  party,  but 
of  sound  discretion  of  the  court;  that  a 
hard  or  unconscionable  bargain  would  not 
be  specifically  enforced,  nor  if  the  decree 
would  produce  injustice  or  under  the  cir- 
cumstances be  inequitable;  that  a  court  of 
equity  would  allow  a  defendant  to  resist  a 
decree  where  the  plaintiff  might  not  be 
allowed  relief  upon  the  same  evidence;  and 
that  a  contract  ought  not  to  be  carried  into 
a  specific  performance  unless  it  should  be 
just  and  fair  in  all  respects.  The  same  rule 
is  announced  in  Ratterman  v.  Campbell,  26 
Ky.  L.  Rep.  173,  80  S.  W.  1155;  Jones  v. 
Prewitt,  128  Ky.  496,  108  S.  W.  867;  Co- 
canougher  v.  Green,  93  Ky.  619,  20  8.  W. 
542.  It  is  unnecessary  further  to  elaborate 
this  doctrine  in  order  to  make  clear  the 
court's  view  upon  the  equitable  principle 
involved. 

Coming  now  to  an  application  of  these 
principles  to  the  specific  case  at  bar,  it  is 
to  be  determined  whether,  under  the  facts 
stated,  a  specific  performance  of  the  con- 
tract sued  on  is  just  and  fair  to  the  realty 
company.  It  seems  clear  to  us  that  it  is 
not.  It  is  a  matter  of  common  knowledge 
that  dwelling  properties  in  the  vicinity  of 
burial  grounds  are  not  desirable  nor  sal- 
able. Whether  it  be  some  degree  of  super- 
stition inhering  in  mankind,  or  whether 
it  be  that  the  proximity  of  a  burial  ground 
will  awake  unhappy  memories  in  the  minds 
of  all  of  us,  the  fact  exists  that  humanitv 
at  large  is  unwilling  to  seek  its  dwelling 
place  in  the  vicinity  of  these  resting  places 
of  the  dead.  Upon  its  material  side  such 
41  L.R.A.(N.8.) 


an  antipathy  is  bound  to  depreciate  salable 
values.  It  cannot  be  argued  that  this  prop- 
erty, with  the  graveyard  in  it  for  all  future 
years,  could  have  the  same  merchantable 
value  that  it  would  possess  without  it.  It 
reasonably  will  be  assiuned  that  those  whose 
dead  are  'buried  there,  even  though  they 
are  scattered  to  the  far  corners  of  the  world, 
would  not  part  with  their  title  to  this 
ground.  The  representatives  of  the  realty 
company  testified  that  at  once,  when  they 
saw  in  the  deed  the  reservation  of  the  burial 
ground,  all  flirther  steps  in  the  matter  were 
stopped.  In  our  judgment  the  declination 
of  the  realty  company  to  take  the  land  with 
this  reservation  was  justifiable;  and  it  is 
our  further  judgment  that  it  would  be  un- 
just to  enforce  a  specific  performance  of 
the  contract. 

Many  other  questions  are  presented  in 
the  record,  which  it  is  unnecessary  to  dis- 
cuss. The  realty  company  took  the  position 
that  at  best  the  document  executed  was  not 
a  title  bond  or  sale,  but  was  a  mere  option, 
to  be  accepted  or  rejected  at  Winchester 
when  its  representatives  had  returned  there. 
It  is  unnecessary  for  us  to  determine  this 
question,  though  it  is  not  improper  to  re- 
mark that  in  our  judgment  the  transaction 
at  Russellville,  as  evidenced  by  the  title 
bond,  was  a  closed  and  definite  transaction, 
not  subject  to  approval  or  disapproval ;  and, 
were  it  not  for  the  presence  of  the  grave- 
yard within  the  boundary,  we  would  have 
little  difficulty  in  upholding  the  decree  of 
the  chancellor.  It  is  argued,  however,  that 
the  realty  company  could  not  deny  the  pur- 
chase and  at  the  same  time  decline  to  per- 
form because  of  the  existence  of  the  burial 
ground.  The  positions  are  not  inconsistent. 
The  company  can,  with  entire  propriety,  say 
that  it  did  not  buy  the  ground;  but  that, 
if  it  be  held  to  have  done  so,  it  could  not 
be  forced  to  take  it  because  of  the  existence 
of  a  reservation  not  made  in  the  title  bond 
upon  which  the  action  was  founded. 

The  realty  company  answered  in  May. 
The  proof  was  then  taken.  At  the  Septem- 
ber term  an  amended  answer  was  tendered, 
setting  out  that  it  would  be  inequitable  to 
enforce  a  performance  because  of  the  pres- 
ence of  the  excepted  graveyard.  The  court 
refused  to  permit  this  answer  to  be  filed, 
although  proper  showing  was  made  excusing 
the  failure  to  plead  this  specific  defense  in 
the  original  answer.  But,  be  that  as  it  may, 
the  proof  was  in  the  record  disclosing  a 
sound  and  sufficient  reason  why  the  specific 
performance  should  be  refused.  The  deed 
tendered  with  the  reservation  in  it  did  not 
conform  to  the  title  bond.  Had  the  realty 
company  sought  to  compel  a  conveyance  by 
the  Sheltons  of  the  land  described  in  the 
title  bond,  they  would   perforce  have   an- 
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Bwered  that  they  could  not  convey  to  the 
extent  of  the  graveyard.  How,  then,  are 
they  in  position  to  ask  an  enforced  perform- 
ance from  the  other  side  at  the  handa  of  a 
court  of  equity? 

The  judgment  of  the  trial  court  ia  re- 
versed, with  directions  to  dismiss  the  peti- 
tion. 


Petition  for 
19,  1912. 


denied  September 
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MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

CHARLES  H.  NEAL 

V. 

SARAH   A.   JEFFERSON,   Exrx;,   etc,   of 
Joseph  Jefferson,  Deceased. 

(212  Mass.  517,  99  N.  E.  334.) 

liandlord  and  tenant  —  covenant  for  re- 
newal ^  effect  of  conveyance. 

1.  Conveyance  by  a  landlord  of  the  leased 
premises  does  not  relieve  him  from  liability 


on  a  covenant  for  renewal  contained  in  the 
lease. 

Damages  —  breacb  of  oorenant  to  re« 
new  lease. 

2.  The  damages  for  breach  of  covenant  to 
renew  a  lease  of  property  used  for  and  best 
adapted  to  the  purposes  of  a  hotel  is  the 
difference  between  the  agreed  rent  and  the 
value  of  the  property  for  such  use  for 
the  agreed  term. 

Same— loss  of  profits. 

3.  Upon  lease  of  an  hotel  with  privilege 
of  renewal,  with  the  understanding  that  the 
lessee  will  make  no  profits  during  the  first 
term,  but  will  during  the  renewal  period, 
the  loss  of  such  profito  is  a  proper  element 
of  damages  for  breach  of  the  covenant  to 
renew. 

Same  —  diminution  —  acceptance  of  of- 
fer of  renewal. 

4.  A  lessee  of  property  with  covenant  for 
renewal  is  not  bound,  upon  notification  of 
anticipatory  breach  of  the  covenant,  to  ac- 
cept an  offer  of  a  renewal  at  an  increased 
rental  prior  to  the  time  for  inception  of  the 
new  term,  in  order  to  minimize  the  cove- 
nantor's damages. 

(September  12,  1912.) 


Note,  ^  Covenant  to  renew  lease  as  af' 
fected  by  conveyance  of  property. 

It  is  the  well-settled  rule  that  an  uncon- 
ditional covenant  for  renewal  in  a  lease 
is  a  covenant  real  which  runs  with  the  land, 
and  is  binding  on  a  purchaser  of  the  reser- 
vation. Callan  v.  McDaniel,  72  Ala.  96; 
Parker  v.  Gortatowsky,  127  Ga.  560,  56  S. 
E.  846;  Leiter  v.  Pike,  127  111.  287,  40  N. 
E.  23;  Leominster  Gaslight  Co.  v.  Hillery, 
197  Mass.  267,  83  N.  E.  870;  Leppla  v. 
Mackey,  31  Minn.  76,  16  N.  W.  470 ;  Blount 
V.  Connolly,  110  Mo.  App.  603,  85  S.  W. 
605;  Feigenspan  v.  Popowska,  75  N.  J.  Eq. 
342,  72  Atl.  1003;  Hart  v.  Hart,  22  Barb. 
606  (dictum) ;  Norton  v.  Snyder,  2  Hun, 
82;  Pi^ot  V.  Mason,  1  Paige,  412;  Rogers 
V.  National  Drug  &  Chemical  Co.  23  Ont. 
L.  Rep.  234,  18  Ont  Week.  Ron.  686,  2  Ont. 
Week.  N.  763;  Hamilton  v.  Patten,  1  Ir. 
Eq.  Rep.  341.  And  in  the  following  cases, 
in  which  it  was  noted  that  the  grantee  had 
notice  of  the  covenant,  it  was  held  that  he 
was  bound  thereby;  Richardson  v.  Syden- 
ham, 2  Vern.  447;  Hare  v.  Burges,  4  Kay 
&  J.  45.  3  Jur.  N.  S.  1294,  27  L.  J.  Ch.  N. 
S.  86,  6  Week.  Rep.  144;  Hodges  v.  Bla- 
grave,  18  Beav.  404;  Crofion  v.  Ormsby,  2 
Sch.  &  Lef.  583,  9  Revised  Rep.  107.  And 
in  the  following  cases,  there  seems  to  have 
been  no  question  but  that  the  lessee  was  en- 
titled to  a  renewal  from  the  grantee  of  the 
premises:  Banks  v.  Haskie,  45  Md.  207; 
Copper  Mines  v.  Beach,  1  L.  J.  Ch.  84.  And 
see  F.  Moore,  159,  in  which  a  case  was  re- 
called wherein  the  assignee  of  a  lessp  was 
permitted  to  maintained  an  action  against 
the  assignee  of  the  lessor  for  breach  of  a 
covenant  of  renewal.  But  witere  only  a  part 
of  the  reversion  is  conveyed,  the  grantee  is 
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bound  to  renew  only  as  to  the  part  pur- 
chased by  him.  Leiter  v.  Pike,  127  111.  287, 
20  N.  E.  23. 

So  it  has  been  held  that  the  grantor  ceases 
to  be  liable  upon  his  covenant  for  renewal 
at  the  time  the  conveyance  becomes  effective. 
Leiter  v.  Pike,  supra.  But  see  Neal  ▼. 
Jefferson. 

But  where  the  option  of  renewing  the 
lease  is  conditioned  upon  the  nonexercise 
of  a  reservation  by  the  landlord  of  the  ri^ht 
to  sell  the  premises  free  of  the  lease  during 
the  term,  a  sale  of  the  property  by  the  own- 
er during  such  term  terminates  any  pos- 
sible right  of  renewal  under  the  covenants 
of  the  Tease.  Sutherland  v.  Goodnow,  108 
111.  528,  48  Am.  Rep.  560.  And  such  a  sale 
in  the  absence  of  a  reservation  terminates 
all  rights  of  the  lessee  as  against  his  lessor. 
Newberger  v.  Matchak,  99  N.  Y.  Supp.  470. 
And  under  such  a  conditional  covenant,  a 
gift  by  way  of  advancement  of  the  prem- 
ises by  the  lessor  is  sufficient  to  deprive  the 
lessee  of  a  right  to  demand  a  renewal  under 
the  covenant.  Elsten  v.  Schilling,  6  Robt. 
544,  affirmed  in  42  N.  Y.  79.  But  the  sale 
contemplated  by  such  a  lease  is  an  open 
and  notorious  one,  and  where  one  enters 
into  a  secret  sale  which,  if  it  were  held  to 
prohibit  the  lessee  exercising  the  right  to 
renew,  would  take  from  him  the  avails  of 
his  labor  earned  in  good  faith  under  the  op- 
tion in  the  lease,  and  in  entire  ignorance  of 
such  secret  sale  and  without  notice  either 
actual  or  constructive  that  the  lessor  had 
parted  with  his  title, — the  secret  sale  does 
not  prevent  a  renewal,  and  the  lessee  is  en- 
titled to  deal  with  his  lessor,  the  apparent 
owner  of  tlie  title,  the  same  as  if  he  were 
the  actual  owner,  who  will  be  bound  by  his 
acts  and  declarations  until  such  notice  has 
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EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Plymouth 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  a  covenant  in  a  lease  made  by 
defendant's  agent  to  the  plaintiff,  which 
resulted  in  a  verdict  in  plaintiff's  favor. 
Overruled. 

On  March  10,  1910,  defendant  sold  a 
hotel  and  cottage  in  Florida  to  persons 
named  Anthony,  with  notice  of  plaintiff's 
lease  and  the  covenant  of  renewal  contained 
therein.  The  next  month  the  Anthonys  of- 
fered to  renew  the  lease  at  a  higher  rate 
than  that  contained  in  plaintiff's  lease. 
The  renewal  was  refused  by  plaintiff  on 
the  ground  that  defendant  was  bound  to 
renew  under  her  covenant.  Shortly  after 
plaintiff  wrote  to  the  agent  who  had  suc- 
ceeded defendant's  agent,  asking  for  a  re- 
newal, and  was  informed  that  the  prem- 
ises had  been  conveyed  to  the  Anthonys. 

The  defendant's  first,  sixth,  seventh,  and 
twenty-first  requests  for  instructions,  which 
are  referred  to  in  the  opinion  as  rightly 
refused,  are  as  follows: 

"1.  That  plaintiff  could  not  recover." 

"6.  That  after  the  transfer  of  the  prop- 
erty to  the  Anthonys,  with  notice  of  the 
lease  and  covenant  for  renewal,  defendant 


was  not  liable  for  failure  o(  the  Anthonys 
to  respect  plaintiff's  right  of  renewal." 

"1.  That  after  such  transfer  and  notice, 
defendant  was  not  liable  on  the  covenant 
for  renewal." 

"21.  That  in  determining  the  rental  value 
of  the  premises  for  the  years  November  1, 
1910,  to  November  1,  1912,  if  prospective 
profits  of  the  plaintiff  were  to  be  consid- 
ered, then  the  jury  must  consider,  in  re- 
duction of  such  profits,  any  opportunity 
the  plaintiffs  may  have  had  to  obtain  the 
hotel  for  these  years  from  the  Anthonys." 

And  the  plaintiff's  first  and  second  re- 
quests which  were  said  to  have  been  rightly 
given  are  as  follows: 

"1.  It  being  admitted  that  the  lease  con- 
tained a  covenant  of  renewal  executed  in 
behalf  of  defendant  and  under  authority 
from  her,  and  that  plaintiff  had  performed 
all  covenants  to  be  performed  by  him,  and 
duly  demanded  a  renewal,  and  the  defend- 
ant failed  to  procure  such  renewal  for 
plaintiff,  on  these  admitted  facts  plaintiff 
could  recover  unless  defendant  had  estab- 
lished a  defense. 

"2.  With  respect  to  the  first  ground  of  de- 
fense in  defendant's  amended  answer  [that 
defendant  had  transferred  the  premises  to 
the  Anthonys  with  notice  of  lease],  that 
this  constituted  no  defense.    That  the  cove- 


been  given.  Starkey  v.  Horton,  65  Mich. 
96,  31  N.  W.  626.  And  in  Elsten  v.  Schill- 
ing, 6  Robt.  544,  it  was  said  that  a  collusive 
parting  with  the  premises  would  not  be 
sufficient  to  deprive  the  lessee  of  a  right 
to  demand  a  renewal  under  the  conditional 
covenant,  but  the  court  of  appeals,  in  af- 
firminff  the  judgment  of  the  lower  court 
(42  NT  Y.  79),  said  obiter  that,  even  con- 
ceding that  the  motive  for  the  conveyance 
was  to  avoid  a  renewal  of  the  lease,  that 
would  not  help  the  lessee's  case. 

And  it  has  neen  held  that  the  sale  must 
be  of  the  whole  premises  in  order  to  de- 
prive the  lessee  of  a  right  to  renew  under  a 
covenant  for  renewal  conditioned  that  the 
lessors  should  not  sell  the  premises.  Ewing 
v.  Miles,  12  Tex.  Civ.  App.  19,  33  S.  W. 
235,  holding  that  a  sale  by  one  of  two  joint 
lessors  of  his  interest  did  not  deprive  the 
lessee  of  his  right  to  a  renewal  under  a 
covenant  for  renewal  such  as  is  8i>ove  set 
out. 

And  in  Latch  v.  Bright,  16  Grant,  Ch. 
(U.  C.)  653,  it  was  held  that  a  covenant  for 
renewal  was  valid  as  between  the  lessee 
and  subsequent  mortgagees  of  the  lessor. 
But  in  connection  with  this  case,  see  Ly- 
saght  V.  Callinan,  Hayes,  Exch.  141,  where- 
in it  was  said  that  a  mortgagee  is  not  bound 
by  a  covenant  of  renewal  in  the  lease  of  his 
mortgagor,  unless  he  has  done  some  act 
recognizing  and  confirming  it. 

And  where  the  covenant  for  a  renewal  of 
the  term  is  conditioned  upon  the  wish  of  the 
lessor  to  use  the  premises  for  building  pur* 
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poses,  the  lessee  has  no  right  to  demand  a 
renewal  if  the  party  to  whom  the  lessor 
has  conveyed  during  the  original  term 
wishes  to  build  on  the  premises.  Leppla  v. 
Mackey,  31  Minn.  75,  16  N.  W.  470. 

And  in  some  cases  statutes  relating  to 
leases  have  been  held  to  affect  the  question 
under  consideration.  Thus,  in  Toupin  v. 
Peabody,  162  Mass.  473,  39  N.  E.  280,  where 
premises  were  leased  for  a  term  of  five  years 
with  the  privilege  of  renewal  for  a  further 
term  of  five  years,  it  was  held  that  the 
lease  when  unrecorded  was  one  "for  more 
than  seven  years  from  the  making  thereof," 
within  the  meaning  of  a  statute  providing 
that  such  leases  shall  not  be  valid  as 
against  any  persons  other  than  the  lessor 
and  his  devisees  and  persons  having  actual 
notice  of  them  unless  they  are  recorded,  and 
was  therefore  invalid  as  against  a  purchaser 
of  the  premises  who  did  not  have  actual 
notice  of  the  lease.  But  under  this  statute 
no  actual  notice  of  the  covenant  for  renewal 
is  necessary  where  the  conveyance  is  ex- 
pressly made  subject  to  the  lease,  as  in 
such  case  the  conveyance  is  only  of  the  re- 
version after  the  expiration  of  the  lease, 
and  therefore,  as  against  the  covenant  for 
renewal,  the  grantee  takes  nothing.  Leo- 
minster Gaslight  Co.  v.  Hillery,  197  Mass. 
267,  83  N.  E.  870. 

As  to  right  of  tenant  to  show  that  the 
landlord  parted  with  or  lost  his  title  to  a 
third  person  during  the  tenancy,  see  note 
to  Raines  v.  Hindman,  38  LJLA.(N.S.)  863. 

O.  J.  C. 
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DAiit  of  renewal  was  a  pereonaJ  obligalion 
by  defendant,  and  her  obligations  were  not 
discharged  by  any  dealings  with  third  par- 
ties. That  if  ^e  covenant  was  broken, 
plaintiff  was  not  bound  to  obtain  redress 
from  such  third  parties.  That  the  law  has 
been  stated  by  the  supreme  judicial  court 
to  be  tbat  "lessors  cannot  get  rid  of  the  bur- 
den of  their  contracts  by  conveying  their 
land.' " 

Further  facts  appear  in  the  opinion. 

Messrs.  Malcolm,  Donald  and  Phillips 
Ketchum,  for  defendant  : 

A  verdict  should  have  been  directed  for 
the  defendant,  as  the  defendant,  after  sale 
of  the  property,  was  not  liable  for  failure 
to  execute  a  renewal  lease. 

Toupin  V.  Peabody,  162  Mass.  473,  39  N. 
E.  280;  Leominster  Gaslight  Co.  v.  Hillery, 
197  Mass.  267,  83  N.  E.  870;  Jones  v.  Park- 
er, 163  Mass.  568,  47  Am.  St.  Rep.  485,  40 
N.  K  1044;  Morse  v.  Aldrich,  19  Pick. 
449;  Bronson  v.  Coffin,  108  Mass,  175,  11 
Am.  Rep.  335;  Norcross  v.  James,  140  Mass. 
188,  2  N.  E.  946;  Sexauer  v.  Wilson,  130 
Iowa,  357,  14  L.R.A.(N.S.)  185,  113  N.  W. 
941,  15  Ann.  Cas.  54. 

In  determining  the  damages,  if  any,  in 
this  case,  the  proper  measure  is  the  differ- 
ence between  the  rent  reserved  and  the 
rental  value  of  the  premises,  and  the  evi- 
dence admitted  of  prospective  profits  was 
not  admissible  to  increase  the  damages. 

Townsend  v.  Nickerson  Wharf  Co.  117 
Mass.  501;  Kostopolos  v.  Pezzetti,  207 
Mass.  277,  93  N.  E.  571,  Ann.  Cas.  1912A, 
859;  Johnston  v.  Faxon,  172  Mass.  466,  52 
N.  E.  539;  Riley  v.  Hale,  158  Mass.  240, 
33  N.  E.  491;  John  Hetherington  &  Sons  v. 
William  Firth  Co.  210  Mass.  8,  95  N.  E. 
961 ;  Dodds  v.  Hakes,  114  N.  Y.  260,  21  N. 
E.  398;  Giles  v.  O'Toole,  4  Barb.  261;  Den- 
ison  v.  Ford,  ]0  Daly,  412;  Cilley  v.  Haw- 
kins, 48  111.  308;  North  Chicago  Street  R. 
Co.  Y.  Le  Grand  Co.  95  111.  App.  435;  Kent 
V.  Whitney,  9  Allen,  62,  85  Am.  Dec.  739; 
Wigmore,  Ev.  §  463. 

Mr.  Charles  G.  Ijewis,  with  Messrs. 
Warren,  Hoague,  James,  &  Bigelow,  for 
plaintiff: 

The  defendant  did  not  discharge  herself 
of  liability  oh  the  covenant  of  renewal  by 
transferring  the  reversion  in  the  leased 
premises  to  third  parties,  and  giving  them 
notice  of  the  covenant. 

Riley  v.  Hale,  158  Mass.  246,  33  N.  E. 
491;  Jones  v.  Parker,  163  Mass.  564,  47 
Am.  St.  Rep.  485,  40  N.  E.  1044;  Carpenter 
T.  Pocasset  Mfg.  Co.  180  Mass.  130,  61  N. 
E.  816;  Manning  v.  Fitch,  138  Mass.  273; 
Tufts  V.  Atlantic  Teleg.  Co.  151  Mass.  269, 
23  N.  E.  844. 

The  plaintiff  was  entitled  to  recover  com- 
pensatory danuiges.  He  was  entitled  to  the 
41  L.ILA.(N.S.) 


value  of  the  new  lease.  Under  the  circum- 
stanees  of  this  case,  the  presiding  justice 
properly  allowed  the  jury  to  consider  the 
plaintifiTs  prospective  profits  from  the  use 
of  the  premises,  as  one  of  the  factors  deter- 
mining that  value. 

Jewett  V.  Brooks,  134  Mass.  505;  Man- 
ning V.  Fitch,  138  Mass.  273;  Abbott  v. 
Hapgood,  150  Mass.  248,  5  L.R.A.  586,  15 
Am.  St.  Rep.  193,  22  N.  E.  907;  Cutter  v. 
Gillette,  163  Mass.  95,  39  N.  E.  1010; 
Smith  V.  Brown,  164  Mass.  £f84,  42  N.  E. 
101;  Harmon  v.  Old  Colony  R.  Co.  165 
Mass.  100,  30  L.R.A.  658,  52  Am.  St.  Rep. 
499,  42  N.  E.  505;  Johnston  v.  Faxon,  172 
Mass.  466,  52  N.  E.  539;  Lonergan  v. 
Waldo,  179  Mass.  135,  88  Am.  St.  Rep.  365, 
60  N.  E.  479;  Speirs  v.  Union  Drop  Forge 
Co.  180  Mass.  87,  61  N.  E.  826;  Sawyer  v. 
Com.  185  Mass.  356,  70  N.  E.  438;  Mag- 
nolia Metal  Co.  v.  Gale,  189  Mass.  124,  75 
N.  E.  219;  Weston  v.  Boston  &  M.  R.  Co. 
190  Mass.  298,  4  L.RJ^.(N.S.)  569,  112  Am. 
St.  Rep.  330,  76  N.  E.  1050,  5  Ann.  Cas. 
825;  Leavitt  v.  Flberloid  Co.  196  Mass. 
440,  15  L.R.A.(N.S.)  856,  82  N.  E.  682; 
Millmore  v.  Boston  Elev.  R.  Co.  198  Mass. 
370,  84  N.  E.  468;  C.  W.  Hunt  Co.  v.  Bos- 
ton Elev.  R.  Co.  199  Mass.  235,  86  N.  E. 
446;  Page  v.  Johnston,  205  Mass.  274,  91 
N.  E.  214;  Hanson  v.  Wittenberg,  205  Mass. 
327,  91  N.  E.  383;  Loughery  v.  Huxford, 
206  Mass.  324,  92  N.  E.  328;  Gagnon  v. 
Sperry  &  H.  Co.  206  Mass.  547,  92  N.  E. 
761;  Kostopolos  v.  Pezzetti,  207  Mass.  277, 
93  N.  E.  571,  Ann.  Cas.  1912A,  859;  Jaques 
v.  Millar,  L.  R.  6  Ch.  Div.  153,  47  L.  J. 
Ch.  N.  S.  544,  37  L.  T.  N.  S.  151,  25  Week. 
Rep.  846;  Snow  v.  Pulitzer,  142  N.  Y.  263, 
36  N.  E.  1059;  Roehm  v.  Horst,  178  U.  a 
120,  44  L.  ed.  953,  961,  20  Sup.  Ct.  Rep.  780; 
Anvil  Min.  Co.  v.  Humble,  153  U.  S.  540, 
549,  38  L.  ed.  814,  817,  14  Sup.  Ct.  Rep. 
876,  18  Mor.  Miii.  Rep.  98;  Stewart  v. 
Lanier  House  Co.  75  Ga.  601. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  material  to  determine  whether 
the  plaintiff  could  have  enforced  specifically 
against  the  defendant's  grantees  her  agree- 
ment to  give  him  a  new  lease.  However  this 
might  be,  the  defendant  was  personally  lia- 
ble upon  her  covenant,  and  her  conveyance 
of  the  leased  premises  did  not  relieve  her 
from  that  liability.  Riley  v.  Hale,  158 
Mass.  240,  33  N.  E.  491;  Jones  v.  Parker, 
163  Mass.  664,  568,  47  Am.  St.  Rep.  486, 
40  N.  E.  1044;  Carpenter  v.  Pocasset  Mfg. 
Co.  180  Mass.  130,  133,  61  N.  E.  816.  See 
Manning  v.  Fitch,  138  Mass.  276;  Tufts 
V.  Atlantic  Teleg.  Co.  151  Mass.  269,  23 
K.  E.  844.  The  cases  of  Hickey  v.  Lake 
Shore  &  M.  &  R.  Co.  51  Ohio  St  40,  23 
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LJt^  396,  46  Am.  St.  Rep.  545,  3d  N.  E. 
672,  and  Sexauer  v.  Wilson^  136  Iowa,  357, 
14  L.R.A.(N.6.)  185,  113  N.  W.  941,  15 
Ann.  Caa.  54,  relied  on  by  the  defendant, 
turned  on  what  was  regarded  in  those  eases 
as  the  intention  of  the  parties.  We  need 
not  consider  whether,  upon  similar  facts, 
we  should  follow  those  decisions.  No  such 
intention  appears  in  this  case  as  was  found 
there.  It  follows  that  the  judge  acted 
rightly  in  refusing  the  defendant's  first, 
sixth,  and  seventh  requests  for  instructions, 
and  in  giving  the  plaintiff's  first  and  sec- 
ond requests.  And  we  find  no  error  in  the 
way  in  which  the  other  requests  bearing 
upon  the  issue  of  liability  were  dealt  with. 
Where  a  lessor  has  prevented  the  lessee 
from  entering  and  occupying  the  leased 
premises,  or  where  an  owner  of  property 
has  broken  his  agreement  to  give  a  lease 
thereof  to  a  prospective  tenant,  the  measure 
of  damages  in  an  action  for  this  breach  of 
contract,  if  no  rent  has  been  paid  and  if 
nothing  further  appears,  is  the  difference 
between  the  actual  value  of  the  leasehold 
estate  that  should  have  been  enjoyed  and 
the  agreed  rental  that  was  to  have  been 
paid  therefor.  Jewett  v.  Brooks,  134  Mass. 
505;  Riley  v.  Hale,  158  Mass.  240,  33  N.  E. 
491;  Dodds  v.  Hakes,  114  N.  Y.  260,  21  N. 
E.  398;  Giles  v.  OToole,  4  Barb.  261;  Den- 
ison  V.  Ford,  10  Daly,  412;  Cilley  v.  Haw- 
kins, 48  111.  308.  This  value,  as  in  all  cases 
in  which  the  value  of  real  estate  or  an  inter- 
est therein  is  concerned,  means  the  value 
for  any  and  all  uses  to  which  the  property 
is  adapted  and  can  readily  be  applied.  If 
it  is  capable  of  being  used  in  some  particu- 
lar way,  and  has  an  enhanced  value  by  rea- 
son of  its  availabilitv  for  such  use,  the  fact 
may  be  shown,  and  the  value  to  be  ascer- 
tained is  the  value  thus  enhanced;  not  be- 
cause this  is  any  other  or  greater  value 
than  the  real  market  value  of  the  property, 
but  because  it  is  the  real  value  which  is 
the  subject  of  inquiry,  and  that  value  must 
depend  much  upon  the  nature  of  the  prop- 
erty and  its  availability  or  adaptability  for 
advantageous  or  profitable  use.  This  rule 
generally  has  been  applied  where  the  value 
of  property  taken  for  a  public  use  is  to  be 
determined,  but  it  is  not  limited  to  such 
cases.  Providence  &  W.  R.  Co.  v.  Worces- 
ter, 155  Mass.  35,  29  N.  E.  56;  Maynard  v. 
Northampton,  157  Mass.  218,  31  N.  E.  1062; 
Blaney  v.  Salem,  160  Mass.  303,  35  N.  E. 
858;  Sargent  v.  Merrimac,  196  Mass.  171, 
178,  11  L.R.A.(N.S.)  996,  124  Am.  St. 
Rep.  528,  81  N.  E.  970.  The  value  of  a 
leasehold  estate,  like  that  of  any  interest, 
is  to  be  determined  with  reference  to  the 
use  to  which  it  can  be  most  advantageously 
put.  Manning  v.  Fitch,  138  Mass.  275; 
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Tufts  V.  Atlantic  Teleg.  Co.  151  Mass.  269, 
23  N.  E.  844. 

In  this  case  both  parties  agreed  that 
the  property  could  best  be  used  as  a  hotel 
for  winter  visitors,  and  that  it  was  intended 
to  be  so  used;  and  if  that  was  so,  the  meas- 
ure of  damages  was  prima  facie  the  value 
of  the  property  for  this  use  during  the  two 
years  after  June  1,  1910,  over  and  above 
the  rent  which  was  to  be  paid  therefor. 
That  there  might  be  some  difficulty  in  fix- 
ing this  value,  or  that  its  determination 
must  be  partly  the  result  of  an  estimate 
rather  than  of  an  exact  computation,  does 
not  affect  the  application  of  the  rule.  Mag- 
nolia Metal  Co.  v.  Gale,  189  Mass.  124,  133, 
75  N.  E.  219;  C.  W.  Hunt  Co.  v.  Boston 
Kiev.  R.  Co.  199  Mass.  220,  225,  85  N.  E. 
446;  Page  v.  Johnston,  205  Mass.  274,  278, 
91  N.  E.  214.  Putting  the  case  in  another 
way,  the  plaintiff  has  been  prevented  from 
making  that  use  of  the  property  which  it 
was  contemplated  that  he  should  make,  and 
he  is  entitled  to  the  damages  which  thus 
have  been  caused  to  him.  Townsend  v. 
Nickerson  Wharf  Co.  117  Mass.  501,  503; 
Kostopolos  V.  Pezzetti,  207  Mass.  277,  93 
N.  E.  571,  Ann.  Cas.  1912A,  859;  Snow  v. 
Pulitzer,  142  N.  Y.  263,  36  N.  E.  1059; 
Stewart  v.  Lanier  House  Co.  75  Ga.  582. 

Moreover,  according  to  the  evidence,  both 
parties  understood  that  the  plaintiff  did  not 
exp§ct  to  make  any  substantial  profit  dur- 
ing the  first  year,  but  did  expect  to  do  so 
during  the  next  two  years,  and  it  was  for 
this  reason  that  the  covenant  for  renewal 
was  inserted.  If  so,  the  jury  could  give 
to  him  such  prospective  profits  as  it  was 
fairly  proved  that  he  would  have  realized. 
This  was  the  rule  stated  in  Hadley  v.  Bax- 
endale,  9  Exch.  341,  2  C.  L.  R.  517,  23  L.  J. 
Exch.  N.  S.  179,  18  Jur.  358,  2  Week.  Rep. 
302,  5  Eng.  Rul.  Cas.  502.  And  see  Jaques 
V.  Millar,  L.  R.  6  Ch.  Div.  153,  47  L.  J. 
Ch.  N.  S.  544,  37  L.  T.  N.  S.  151,  25  Week. 
Rep.  846;  Dexter  v.  Manley,  4  Cush.  14; 
French  v.  Connecticut  River  Lumber  Co. 
145  Mass.  261,  14  N.  E.  113;  O'Brien  t. 
Worcester,  172  Mass.  348,  354,  52  N.  E. 
385;  Speirs  v.  Union  Drop  Forge  Co.  180 
Mass.  87,  61  N.  E.  825;  Leavitt  v.  Fiber- 
loid  Co.  196  Mass.  440,  446,  15  L.R.A.(N.S.) 
855,  82  N.  E.  682;  Hanson  v.  Wittenberg, 
205  Mass.  319,  327,  91  N.  E.  383;  John 
Hetherington  k  Sons  v.  William  Firth  Co. 
210  Mass.  8,  21,  95  N.  E.  961. 

The  quantum  of  such  prospective  profits 
was  not  BO  speculative  or  uncertain  as  to 
preclude  their  recovery.  Chaplin  v.  Hicks 
ri911]  2  K.  B.  786,  791,  795,  798,  80  L.  J. 
K.  B.  N.  S.  1292,  105  L.  T.  N.  S.  285,  27 
Times  L.  R.  458,  55  Sol.  Jo.  580.  There 
was  evidence  of  the  actual  receipts  and 
expenditures  during  the  time  that  the  plain- 
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tiff  was  in  possession.  He  testified  as  an 
expert  to  his  opinion  of  what  could  be  real- 
ized during  the  two  following  years  and  of 
'  the  value  of  the  leasehold  estate  in  view 
thereof.  Looking  at  the  evidence  of  his 
knowledge  and  experience,  we  cannot  say 
that  this  was  wrong.  The  case  comes  well 
within  the  rule  of  Gagnon  v.  Sperry  &  H. 
Co.  206  Mass.  547,  556,  92  N.  E.  761. 

Doubtless  it  could  not  have  been  shown 
with  absolute  certainty  that  the  plaintiff 
would  have  made  any  or  what  amount  of 
profits.  As  in  the  case  of  almost  any  busi- 
ness, this  would  depend  upon  his  ability  to 
make  a  large  number  of  other  contracts  of  a 
more  or  less  favorable  character  with  other 
persons.  A  falling  off  in  the  number  of 
visitors  to  Florida  might  turn  an  antici- 
pated profit  into  a  loss.  All  of  his  expecta- 
tions might  be  disappointed  from  the  hap- 
pening of  divers  other  contingencies.  Todd 
V.  Keene,  167  Mass.  157,  45  N.  E.  81 ;  Fox 
V.  Harding,  7  Cush.  516,  522.  But  these 
considerations  were  of  equal  weight  in  many 
of  the  cases  above  cited,  and  are  not  de- 
cisive as  matter  of  law,  however  they  might 
have  been  regarded  by  the  jury. 

The  defendant's  twenty-first  request  was 
rightly  refused.  The  offer  of  the  Anthonys 
to  the  plaintiff  to  give  him  a  new  lease  at 
a  somewhat  higher  rent  was  made  in  April, 
1910.  The  defendant  was  not  bound  to  give 
a  new  lease  to  the  plaintiff  until  June  of 
that  year.  The  plaintiff,  in  spite  of  the 
prophecy  made  to  him  of  a  breach  of  the 
defendant's  agreement,  had  until  the  lat- 
ter time  a  right  still  to  expect  that  she 
would  not  allow  her  engagement  to  be  vio- 
lated, and  was  not  bound  to  accept  the  earlier 
offer  of  the  Anthonys  for  the  sake  of  redu- 
cing the  damages  which  otherwise  he  might 
claim.  This  was  expressly  decided  in  P. 
P.  Emory  Mfg.  Co.  v.  Salomon,  178  Mass. 
582,  60  N.  E.  377.  To  the  same  effect  see 
Havemeyer  v.  Cunningham,  35  Barb.  515. 

The  other  exceptions  need  not  be  consid- 
ered in  detail.  In  the  opinion  of  the  major- 
ity of  the  court,  none  of  them  can  be  sus- 
tained. 
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LEW  W.  COCHRAN,  Appt., 

V. 

OTTO  J.  STEIN  et  al.,  Respts. 

(118  Minn.  323,  136  N.  W.  1037.) 

Bills  and  notes  —  fraud  —  burden  of 
proof. 

1.  Where,  in  an  action  by  an  indorsee  of 
a  negotiable  note,  it  was  conceded  that  the 
note  had  been  obtained  from  the  defend- 

Headnotes  by  Philip  E.  Bbowv,  J. 
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ants,  the  makers,  by  the  fraud  of  the  pavee, 
the  burden  was  cast  upon  the  plaintiff  to 
establish  his  claim  that  he  purchased  the 
i^ote  from  the  payees  for  value,  before  ma- 
turity, in  due  course  of  business,  and  with- 
out notice. 

Same « in  due  course  of  business. 

2.  "In  due  course  of  business"  involves 
indorsement  to  the  holder  before  maturity, 
where  the  instrument  is  payable  to  order. 

Trial  ~  jury  ~  sufficiency  of  evidence. 

3.  Whether  the  plaintiff  was  a  bona  tide 
purchaser  of  the  note  sued  on,  held,  under 
the  evidence,  for  the  jury. 

ESvidence  ~  handwriting  —  admissibil- 
ity of  specimens. 

4.  Where  the  genuineness  of  handwriting 
is  in  issue,  specimens  of  handwriting  ad- 
mitted or  proved  to  be  genuine  are  admis- 
sible for  the  purpose  of  comparison. 

Witness  ~  handwriting  expert  —  com- 
parison. 

5.  A  witness  who  has  seen  a  lost  instru- 
ment alleged  to  have  been  written  and 
signed  by  a  certain  person  may,  if  other- 
wise competent,  testify,  from  a  comparison 
of  admittedly  genuine  specimens  of  such 
person's  handwriting  introduced  in  evidence 
tor  the  purpose  of  comparison,  that  the  lost 
instrument  was  written  and  signed  by  such 
person,  though  the  witness  has  never  seen 
any  specimens  of  such  person's  handwriting, 
either  admittedly  genuine  or  otherwise,  oth- 
er than  that  in  which  the  lost  instrument' 
was  written  and  signed  and  the  exhibits 
submitted  to  him  for  comparison. 

(June  28,  1912.) 

APPEAL  by  plaintiff  from  an  ordeV  of 
the  District  Court  for  Stearns  County 
denying  a  motion  for  judgment  non  ohatante 
veredicto  or  for  new  trial  after  verdict  in 
defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note,  ~  Competency  of  opinion  *as  to 
handtvriting  of  lost  instrument  hosed 
upon  comparison  uHth  admittedly 
genuine  Handwriting, 

This  note  is  supplemental  to  subdivision 
Xni.  of  a  note  on  comparisons  of  hand- 
writings, found  in  62  L.R.A.  at  page  873, 
and  since  that  note  was  written  but  two 
reported  cases  aside  from  Cochrait  v. 
Stein  have  been  found  which  have  con- 
sidered the  question  under  discussion. 
CocHBAN  V.  Stein  is  in  accord  with  'the 
weight  of  opinion  as  disclosed  by  the  cases 
collected  in  the  former  note,  but,  as  will 
be  seen,  is  in  direct  conflict  with  two  cases 
cited  in  the  present  note,  though  the  deci- 
sion in  Gress  Lumber  Co.  v.  Georgia  Pine 
Shingle  Co.  infra,  may  be  accounted  for  by 
the  fact  that  in  that  jurisdiction  there  is 
a  statute  which  requires  that  the  hand- 
writings to  be  used  for  comparison  must 
be  present  to  go  to  the  jury. 
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Mr.  John  A.  Roeser,  for  appellant: 

A  person  who  purchaaes  negotiable  paper 
for  a  valuable  consideration  in  due  course 
of  business  and  before  maturity,  without 
notice  of  any  defenses,  is  an  innocent  pur- 
chaser, and  entitled  to  the  protection  of  the 
law  merchant. 

Merchants'  Nat.  Bank  r.  McNeir,  51 
Minn.  123,  53  N.  W.  178;  Merchants'  Nat. 
Bank  v.  Sullivan,  63  Minn.  468,  65  N.  W. 
924;  Gale  v.  Birmingham,  64  Minn.  555,  67 
N.  VV.  659;  Collins  v.  McDowell,  65  Minn. 
110,  67  N.  W.  845. 

An  indorsement  without  recourse  does 
not  impute  notice  to  the  indorsee. 

7  Century  Dig.  1068;  Tiedeman,  Com. 
Paper,  p.  432;  Collins  v.  McDowell,  65 
Minn.  Ml,  67  N.  W.  845;  7  Cyc.  954. 

An  indorsee  must  have  knowledge  or  no- 
tice of  such  facts  that  his  failure  to  make 
inquiry  amounts  to  bad  faith. 

Gale  V.  Birmingham,  64  Minn.  555,  67 
N.  W.  650;  Dan.  N%.  Inst.  4th  ed.  §  796; 
2  Randolph,  Com.  Paper,  §§  998,  1001; 
Tiedeman,  Com.  Paper,  §  289;  Freeman's 
Nat.  Bank  v.  Savery,  127  Mass.  78,  34  Am. 
Rep.  345. 

The  testimony  of  Mr.  Keller  should  not 
have  been  admitted. 

1  Greenl.  Ev.  16th  ed.  §  563b;  University 
of  Illinois  V.  Spalding,  62  L.RJL.  873,  note; 


In  Re  Burbank,  104  App.  Div.  312,  93 
N.  Y.  Supp.  866,  affirmed  without  opinion 
in  185  N.  Y.  559,  77  N.  E.  1183,  it  was  held 
incompetent  to  prove  the  signature  of  an 
attesting  witness  to  a  lost  will  by  a  witness 
who,  fourteen  years  afterwards,  compared 
her  recollections  of  such  signature  with  the 
signature  to  what  purported  to  be  a  will 
of  such  party  on  file  in  the  surrogate's  of- 
fice, and  also  with  signatures  to  pay  rolls 
in  the  comptroller's  oflice  which  were  proved 
to  be  the  signatures  of  such  party.  The 
court  considered  the  qualifications  one-sided, 
becausQkOf  the  impossibility  of  anyone  else 
preparing  himself  in  the  same  way,  because 
of  the  fact  that  he  could  not  have  the  to-be- 
proved  signature  for  his  examination.  The 
court,  while  admitting  that  opinions  as  to 
handwriting  are  always  the  result  of  com- 
parison of  to-be-proved  signatures  in  wit- 
ness's mind  with  the  signatures  that  he 
has  seen  written,  or  with  signatures  to  let- 
ters or  other  documents  which  he  has  seen, 
said  that  in  such  cases  the  opposing  party 
has  opportunity  to  resort  to  the  same  kind 
of  evidence,  producing  witnesses  which  have 
also  seen  the  party  write,  or  have  seen  his 
writings;  but  where,  as  in  the  case  at  bar, 
the  writings  are  compared  with  the  to-be- 
proved  signature,  which  exists  only  in  the 
mind  of  the  witness,  no  opportunity  is  of- 
fered to  meet  such  evidence. 

And  in  Gress  Lumber  Co.  v.  Georgia  Pine 
Shingle  Co.  120  Ga.  751,  48  S.  E.  115,  it 
was  sought  to  prove  the  genuineness  of  a 
signature  to  a  lost  deed  by  a  witness  who 
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Morrison  ▼.  Porter,  35  Minn.  425,  69  Am. 
Rep.  331,  29  N.  W.  54;  Hynes  ▼.  McDer- 
mott,  82  N.  Y.  41,  37  Am.  Rep.  538;  Bruco 
▼.  Crews,  39  Ga.  544,  99  Am.  Dec.  467 ;  Page 
y.  Homans,  14  Me.  481;  First  Nat  Bank 
V.  Hedgecock,  87  Neb.  220,  127  N.  W.  171. 

In  order  to  make  the  testimony  compe- 
tent, it  is  necessary  that  he  be  acquainted 
with  Cochran's  signature. 

Berg  y.  Peterson,  49  Minn.  420,  62  N. 
W.  37 ;  Page  v.  Uomans,  14  Me.  481 ;  Car- 
mical  y.  Carmical,  32  Ky.  L.  Rep.  171,  104 
S.  W.  1037 ;  Talbott  y.  Hedge,  6  Ind.  App. 
555,  32  N.  E.  789. 

Messrs.  Stewart  A  Brewer,  for  respond- 
ents: 

The  witness  Keller  was  properly  allowed 
to  testify  in  relation  to  appellant's  hand- 
writing and  signature  upon  the  letter  re- 
ceived by  him. 

Berg  V.  Peterson,  49  Minn.  420,  52  N.  W. 
37;  University  of  Illinois  v.  Spalding,  62 
L.RA.  873,  note;  Hammond  y.  Wolf,  78 
Iowa,  227,  42  N.  W.  778;  Sankey  v.  Cook, 
82  Iowa,  128,  47  N.  W.  1077;  Abbott  v. 
Coleman,  22  Kan.  250,  31  Am.  Rep.  186; 
Reed  v.  Spaulding,  42  N.  H.  114;  State  y. 
Shinborn,  46  N.  H.  497,  88  Am.  Dec.  224; 
Redd  v.  State,  65  Ark.  475,  47  S.  W.  119; 
Harrington  v.  Fry,  Ryan  &  M.  90,  9  J.  B. 


based  his  opinion  on  a  comparison  of  his 
recollections  of  such  signature  with  signa- 
tures on  writing  which  were  proved  by 
other  witnesses  to  be  genuine,  and  it  was 
held  that  under  the  rulings  in  Bruce  v. 
Crews,  39  Ga.  544,  99  Am.  Dec.  467,  cited 
in  the  former  note,  such  evidence  was  in- 
admissible. It  was  said:  "If  the  witness 
in  [Bruce  v.  Crews]  could  not,  in  the  pres- 
ence of  the  court  and  jury,  be  educated  up 
to  the  point  of  being  competent  to  testify 
whether  a  letter  which  he  had  seen  and 
copied,  but  which  could  not  be  produced  in 
court,  was  in  the  handwriting  of  Crews,  by 
having  submitted  to  his  inspection  and  ex- 
amination letters  proved  to  have  been  writ- 
ten by  Crews,  certainly  [the  witness  in  this 
case]  could  not  out  of  court  be  educated  up 
to  the  competency  to  testify  that  the  signa- 
ture which  he  saw  in  the  lost  deed  was  that 
of  [a  certain  person],  by  being  shown  signa- 
tures which  he  was  told  were,  and  which 
were  afterwards  pi^oved  in  court  in  this 
case  to  be,  the  genuine  signature  [of  such 
person]." 

O'Brien  v.  McKelvey,  59  Wash.  115,  109 
Pac.  337,  though  not  strictly  in  point,  is 
quite  analogous.  It  was  there  held  that  a 
witness  who  had  examined  the  signature  in  a 
deed  in  the  defendant's  chain  of  title,  which 
the  latter  upon  demand  had  failed  to  pro- 
duce, might  express  his  opinion  that  it  was 
a  forgery,  based  upon  comparison  with 
genuine  signature  of  the  purported  grantor. 

J*  U.  B. 
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Moore,  344,  2  Bing.  179,  1  Car.  ft  P.  289,  3 
L.  J.  C.  P.  N.  S.  244. 

Philip  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Action  to  recover  the  amount  claimed  to 
be  due  on  a  negotiable  promissory  note  by 
an  alleged  bona  fide  purchaser  thereof.  De- 
fense, a  denial  of  the  plaintiff's  alleged 
bona  fide  holdership,  and  allegations,  in  sub- 
stance, that  the  note  was  obtained  by  fraud. 
The  case  was  tried  to  a  jury,  and  the  de- 
fendants had  a  verdict.  This  is  an  appeal 
from  an  order  denying  the  plaintiff's  mo- 
tion, in  the  alternative,  for  a  judgment  not- 
withstanding the  verdict  or  for  a  new  trial. 

It  appeared  on  the  trial  that  the  de- 
fendants, on  September  16,  1903,  executed 
their  negotiable  promissory  note,  dated  on 
that  day,  therein  promising  to  pay  to  O'Con- 
nell  &  White,  or  order,  $867,  on  July  1, 
1906,  which  note  had  been  indorsed,  with- 
out recourse,  by  the  said  O'Connell  &  White 
to  this  plaintiff.  The  plaintiff  there  claimed 
that  he  purchased  the  note  from  the  payees 
in  February,  1904,  for  value,  in  due  course 
of  business,  without  notice,  and  that  it  was 
then  and  there  indorsed  by  them  to  him. 
All  of  these  claims  the  defendants  denied, 
and  claimed  especially  that  the  note  was 
not  indorsed  until  after  its  maturity. 

The  plaintiff  made  the  following  conces- 
sion on  the  trial :  The  note  referred  to  was 
given  to  O'Connell  &  White  for  a  part  of  the 
purchase  price  of  a  stallion  named  Royal, 
sold  by  them  to  the  defendants;  the  note 
was  obtained  by  them  from  the  defendants 
by  fraudulent  representations  relied  upon  by 
the  defendants,  as  to  the  breeding  qualities 
of  the  animal,  and  which  were  then  known 
to  O'Connell  &  White  to  be  untrue;  that 
the  horse  was  of  no  value  as  a  breeder, 
which  was  the  purpose  for  which  he  was 
sold  to  the  defendants,  and  was  returned 
by  the  defendants  to  O'Connell  &  White  in 
May,  1904,  and  was  retained  by  them;  and, 
further,  that  as  against  O'Connell  &  White 
these  defendants  have  a  defense  to  the  note 
in  suit  upon  the  grounds  above  stated. 

The  plaintiff  has  twenty-one  assignments 
of  error,  twenty  of  which  are  based  upon 
his  contention  that  it  was  conclusively  es- 
tablished on  the  trial  that  he  was  a  bona 
fide  purchaser  and  holder  of  the  note  from 
the  payees, — ^which  claim  he  concedes  is  the 
only  issue  in  the  case, — and  these  twenty 
assignments  may  be  grouped  and  require 
no  separate  discussion.  The  other  assign- 
ment will  be  adverted  to  later. 

1.  Immediately  after  the  plaintiff's  con- 
cession, made  on  the  trial  and  above  re- 
ferred to,  to  the  effect  that  the  note  in  suit 
had  been  obtained  by  fraud  from  the  de- 
fendants, the  burden  was  placed  upon  him 
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to  establish  his  claim  that  he  purchased 
the  note  from  the  payees  for  value,  before 
maturity,  in  due  course  of  business,  and 
without  notice.  Park  v.  Winsor,  115  Minn. 
256,  132  N,  W.  264.  And  the  phrase  "in 
due  course  of  business"  required  proof  on 
his  part  sufficient  to  fairly  satisfy  the  jury 
that  the  note  was  indorsed  to  him  by  O'Con- 
nell &  White  before  its  maturity,  to  entitle 
him  to  recover  in  this  action;  for  one  who 
takes  negotiable  paper  payable  to  order, 
otherwise  than  by  indorsement,  does  not 
take  it  in  due  course  of  business,  and  hence 
is  not  a  bona  fide  holder.  Dunnell,  Minn. 
Dig.  §§  951,  929. 

As  before  stated,  the  plaintiff  claims  that 
the  note   in  suit  was   indorsed   to  him  in 
February,  1904,  while  the  defendants  deny 
that  the  plaintiff  was  a  bona  fide  purchaser, 
and  specifically  claim  that  the  note  was  not 
indorsed  by  the  payees,  O'Connell  &  White, 
until  after  July  1,  1906,  the  date  when  the 
note  matured.     After  careful  consideration 
of  the  evidence,  we  have  concluded  that  so 
far  as  the  sufficiency  thereof  is  concerned,  to 
sustain  the  verdict,  the  only  question  neces- 
sary to  discuss  or  determine  is  the  claim 
of  the  plaintiff  that  he  purchased  the  note 
from,  and  also  that  it  was  indorsed  to  him 
by,  the  payees  before  maturity.     It  would 
serve  no  useful  purpose  to  attempt  to  de- 
tail the  testimony  on  these  questions.    Tlie 
plaintiff  testified  that  he  purchased  the  note, 
and   that   it  was   indorsed  to   him  by  the 
payees  therein  named,  in  the  early  part  of 
February,  1904.    His  testimony  in  the  latter 
regard  was  corroborated  by  that  of  his  wife, 
attorney,  and  stenographer,  and  also  by  that 
of  a  monev  lender  of  Crawfordsville,  Indi- 
ana,  the  place  of  the  plaintiff's  residence, 
and  also  by  the  cashier  of  the  First  Na- 
tional Bank  of  St.  Cloud.     For  the  defend- 
ants' testimony  was  offered  by  two  of  them 
tending  to  show  that  between  the  12th  and 
20th  of  July,  1906,  and  after  the  maturity 
of  the  note,  the  plaintiff  admitted  that  his 
negotiations  for  the  purchase  of  the  note 
were  not  closed  with  O'Connell  &  White,  and 
two  of  the   defendants  testified   that  they 
saw  the  note  at  the  time  last  mentioned,  and 
that  it  did  not  then  bear  the  indorsement  of 
O'Connell  &  White.  Furthermore,  a  witness, 
one  Keller,  who  had  been  the  cashier  of  a 
bank  at  Albany,   in   this   state,   for  about 
fourteen  years,  testified  that  in  November, 
1906,  he  received  through  the  mails  a  letter 
purporting  to  be  from  the  plaintiff,  written 
in  longhand  and  signed  with  his  natne,  from 
Crawfordsville,  Indiana,  which,  shortly  after 
its  receipt,  he  exhibited  to  John  Gates,  one 
of  the  defendants  in  this  action,  but  that 
this  letter  was  subsequenty  lost.     He  fur- 
ther testified  that  in  his  opinion  the  letter, 
including  the  signature,  was  in  the  plain- 
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tifTs  handwriting,  and  that  it  in  effect  re- 
quested him  to  advise  the  plaintiff  concern- 
ing the  financial  responsibility  of  these  de- 
fendants, and  stated  that  he,  the  plaintiff. 
was  contemplating  the  purchase  of  the  note 
here  involved,  and  desired  information  con- 
cerning the  standing  of  the  defendants  be* 
fore  closing  the  deal.  This  testimony  was 
corroborated  by  that  of  Gates  to  the  extent 
that  in  November,  1906,  a  letter  was  shown 
him  by  Keller  purporting  to  have  been 
signed  by  the  plaintiff.  Other  evidentiary 
facts  not  necessary  to  state,  favorable  to 
the  defendants'  theory  generally,  appeared. 
Under  all  of  the  evidence  above  summarized, 
remembering  that  the  burden  rested  on  the 
plaintiff  to  establish  the  fact  that  he  was 
a  bona  fide  purchaser  of  the  note,  we  think 
it  clear,  and  hold,  that  the  issue  was  for 
the  jury  to  determine,  and  that  it  does  not 
BO  clearly  appear  from  the  evidence  that  the 
plaintiff  acquired  the  note,  as  he  claims, 
that  a  different  inference  could  not  reason- 
ably be  drawn  therefrom. 

2.  The  plaintiff  claims,  however,  that  the 
ruling  of  the  court  admitting  Keller's  testi- 
mony concerning  the  receipt  and  contents 
of  the  letter  before  referred  to,  and  the 
plaintiff's  signature  thereto,  was  error, — 
and  this  is  the  separate  assignment  of  er- 
ror above  referred  to, — and  it  may  be  con- 
ceded, for  the  purpose  of  this  discussion, 
that,  if  error  it  was,  such  was  prejudicial 
to  the  extent  of  constituting  it  reversible 
error.  In  addition  to  the  facts  above  stated, 
concerning  this  testimony,  it  appeared  that 
the  witness  Keller  was  shown,  both  on  the 
trial  and  shortly  prior  to  his  testifying, 
several  writings  admittedly  made  by  the 
plaintiff  with  his  genuine  signature  append- 
ed thereto,  and  he  was  allowed  to  testify, 
over  the  objection  and  exception  of  the 
plaintiff,  that  the  said  letter  was  written 
and  signed  by  the  plaintiff.  Aside  from  the 
fact  that  the  witness  had  been  engaged  in 
the  banking  business,  as  stated,  for  about 
fourteen  years,  there  was  no  evidence  of  his 
special  qualification  to  testify  upon  the 
question  of  the  identity  of  handwritings, 
and  it  was  conceded  that  he  had  never  seen 
any  of  the  plaintiff's  handwriting  prior  to 
the  receipt  of  the  said  letter,  and  there  was 
no  evidence  that  he  saw  any  of  the  same 
thereafter  until  the  above-mentioned  ex- 
hibits were  submitted  to  him,  or  that  he 
ever  received  any  other  written  communica- 
tion from  the  plaintiff,  or  purporting  to  be 
from  him.  The  witness  had  never  seen  the 
plaintiff  write. 

The  question  involved,  as  stated  in  Ham- 
mond V.  Wolf,  78  Iowa,  232,  42  N.  W.  779, 
the  leading  case  on  the  point  here  involved, 
is  as  follows:  "Is  the  opinion  of  a  witness 
as  to  the  genuineness  of  a  disputed  lost  sig- 
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nature,  which  he  has  seen,  based  upon  a 
comparison  of  his  recollection  of  it  with  a 
signature  of  the  same  person  in  evidence, 
and  admitted  to  be  genuine,  competent?" 
While  this  precise  point  has  never  been  de- 
cided in  this  state,  our  decisions,  we  think, 
clearly  foreshadow  the  rule  which  should 
be  adopted.  This  court  has  held  that,  on  the 
trial  of  an  issue  as  to  the  genuineness  of 
certain  handwriting,  instruments  concededly 
genuine  are  admissible  in  evidence  for  the 
purpose  of  comparison.  Morrison  v.  Porter, 
35  Minn.  425,  50  Am.  Rep.  331,  29  N.  W.  54. 
It  has  further  been  held  that  "to  render  a 
witness  competent  to  testify  as  to  the  genu- 
ineness of  the  signature  of  another,  is  one 
having  personal  acquaintance  with  his  hand- 
writing, it  is  not  necessary  that  he  should 
have  seen  the  party  write.  Such  personal 
acquaintance  may  •be  acquired  by  having 
seen  papers  purporting  to  be  the  handwrit- 
ing of  the  party,  and  which  he  has  acknowl- 
edged or  acquiesced  in  as  being  genuine." 
Berg  V.  Peterson,  40  Minn.  420,  52  N.  W.  37. 
And  in  the  Morrison  Case,  supra,  it  was 
stated  (35  Minn,  at  page  426) :  "In  general, 
and  from  necessity,  the  authenticity  of  hand- 
writing must  be  subject  to  proof  by  compari- 
son of  some  sort,  or  by  testimony  which  is 
based  upon  comparison,  between  the  writing 
in  question  and  that  which  is  in  some  man- 
ner recognized  or  shown  to  be  genuine.  This 
is  everywhere  allowed,  through  the  opinions 
of  witnesses  who  have  acquired  a  knowledge, 
more  or  less  complete,  of  the  handwriting  of 
a  person,  as  by  having  seen  him  write,- or 
from  acquaintance  with  papers  authenti- 
cated as  genuine.  In  such  cases  the  concep- 
tion of  the  handwriting  retained  in  the  mind 
of  the  witness  becomes  a  standard  for  com- 
parison, by  reference  to  which  his  opinion 
is  formed  and  given  in  evidence." 

The  principal  ground  upon  which  the 
plaintiff  bases  his  claim  that  this  testimony 
was  incompetent  is  that  it  was  necessary  for 
the  witness  Keller  to  have  been  acquainted 
with  the  plaintiff's  signature  at  the  time  of 
his  receipt  of  the  alleged  letter,  to  warrant 
his  testimony  to  its  genuineness.  We  hold 
that  no  such  qualification  should  be  attach- 
ed to  the  rule,  and  that  the  court  did  not  err 
in  admitting  the  testimony;  the  plaintifi^s 
objections  going  merely  to  the  weight,  and 
not  to  the  competency,  thereof.  We  are  un- 
able to  perceive,  on  principle,  why  the  ques- 
tion of  the  competency  of  the  witness  should 
depend  upon  the  witness's  previous  instead 
of  his  subsequent,  knowledge  of  the  hand- 
writing of  the  person  whose  handwriting  is 
in  controversy.  In  the  note  to  University 
of  Illinois  V.  Spalding,  62  L.RJ^.  817,  873, 
this  question  is  discussed  as  follows:  "A 
kind  of  comparison  distinct  from  that 
hitherto  treated  is  that  used  to  establish 
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the  handwriting  of  instrumenta  which  have 
been  loBt»  or  are  otherwise  incapable  of  be- 
ing produced  in  court.  This  compariaon  of 
a  mental  exemplar  in  the  mind  of  the  wit- 
ness of  the  character  of  the  disputed  hand- 
writing, which  is  not  present  in  court,  with 
proved  specimens  which  are  present,  is,  it 
will  be  seen,  the  converse  of  that  common 
method  of  proof  of  handwriting  hitherto 
spoken  of  as  pseudo-comparison, — ^namely, 
comparison  of  the  disputed  writing,  which  is 
present  in  court,  with  the  mental  exemplar 
retained  by  the  witnesses,  of  other  writings 
which  are  not  so  present,  and  it  would  seem 
that  the  same  rules  would  properly  apply  to 
both." 

It  is  true  that  there  is  some  conflict  of  au- 
thority on  this  question;  but  we  think  that 
both  reason  and  the  weight  of  authority 
sustain  the  rule  above  announced.  Hammond 
v.  Wolf,  supra;  State  v.  Shinborn,  46  N.  H. 
497,  88  Am*  Dec.  224;  Redd  v.  State,  65 
Ark.  475,  47  S.  W.  119.  The  question  of  the 
competency  of  an  expert  rests  largely  in  the 
discretion  of  the  trial  court.  McDonough  v. 
Cameron,  116  Minn.  480,  134  N.  W.  118. 
We  find  no  reason  for  interfering  with  the 
verdict  on  this  ground. 

Order  affirmed. 
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Landlord  and  tenant  —  lease  pending 
lease  —  effect. 

The  owner  leased  certain  real  property 

Headnote  by  Bbown,  J. 


Note.  —  Effect  of  second  lease  before  ex- 
piration  of  term  of  prior  lease  to  a 
third  party, 

_  • 

This  note  does  not.  include  those  cases 
wherein  the  first  tenant  abandoned  or  sur- 
rendered the  premises  and  the  landlord  re- 
rented  them  lor  his  benefit,  as  such  cases 
involve  principles  distinct  from  those  un- 
der consideration  herein.  Likewise  those 
cases  in  which  the  second  lease  is  to  com- 
mence upon  the  termination  of  the  first 
lease  have  been  excluded.  In  connection  with 
this  class  of  cases,  see  note  to  Johnston  v. 
41  L.R.A.(N.S.) 


for  the  term  of  100  years.  Subsequently, 
before  the  expiration  of  the  lease,  he  leased 
it  to  another  for  the  term  of  1,000  years; 
the  term  there  of  commencing  immediately. 
The  second  lease  is  construed,  and  held  to 
have  been  a  grant  in  praeeenti,  and  to  vest 
in  the  second  lessee  the  control  of  the  prop- 
erty, and  the  right  to  the  rents  and  profits 
issuing  therefrom. 

(July  19,  1912.) 

APPEAL  by  property  owners  from  judg- 
ments of  the  District  Court  for  Henne- 
pin County  in  favor  of  owners  of  a  lease- 
hold and  from  an  order  denying  motions  for 
new  trial  in  actions  brought  to  recover  rent 
accruing  under  another  lease  alleged  to  be 
subordinate  to  that  of  respondent.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  Fitzpatrick  and  D.  B. 
Dwj^er,  for  appellants: 

If  the  respondent  acquired  in  the  prop- 
erty only  an  irUeresae  terminif  the  ap- 
pellants are  entitled  to  collect  the  rent 
from  the  insurance  company. 

1  Taylor,  Land,  ft  T.  9th  ed.  g  72. 

The  fact  that  respondent's  lease  was  made 
subject  to  the  insurance  company's  lease 
suspends  or  postpones  its  operation  and 
effect  until  the  ternrination  of  the  latter's 
lease, — either  by  expiration  of  the  'term, 
or  surrender  or  forfeiture, — and  respondent 
has  merely  an  interease  termini  in  the  prop- 
erty. 

O'Leary  v.  Cook  County,  28  111.  634;  Peo- 
ple's Bank  &  T.  Co.  v.  Tissier  Hardware  Co. 
154  Ala.  103,  45  So.  624;  37  Cyc.  341; 
Kansas  City  v.  Bacon,  147  Mo.  269,  48  S.  W. 
860;  Wilbur  v.  Nichols,  61  Vt.  432,  18  Atl. 
154;  Jones,  Land  &  T.  §  428,  p.  482;  Hen- 
drickson  v.  Beeson,  21  Neb.  61,  31  N.  W. 
266;  Russo  v.  Yuzolino,  19  Misc.  28,  42  N. 
Y.  Supp.  482;  24  Cyc.  960;  Doe  ex  dem. 
Thomas  v.  Jenkins,  I'L.  J.  K.  B.  N.  S.  190; 
Bracebridge  v.  Qowse,  2  Plowd.  420;  Cohen 
V.  Suckno,  32  Misc.  689,  66  N.  Y.  Supp.  467. 

Mr.  Simon  Meyers  for  respondent. 


Corson  Gold  Min.  Co.  16  L.R.A.(N.S.)  1078, 
which  treats  the  question  of  the  effect  of 
a  provision  that  the  term  of  the  lease  shall 
commence  in  futuro. 

As  to  right  of  tenant  to  show  that  the 
landlord  parted  with  or  lost  his  title  to  a 
third  person  during  the  tenancy,  see  note  to 
Raines  v.  Hindman,  38  L.R.A.(N.S.)  863. 

Various  questions  have  arisen  which  fall 
within  the  title  as  stated,  but  the  cases 
which  raise  the  various  points  are  so  few, 
and  the  elements  involved  are  so  different, 
that  it  cannot  be  said  that  the  law  is  well 
fettled.    In  general,  however,  it  seems  thai 
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Brown,  J.,  delivered  the  opinion  of  the 
court: 

Levi  M.  Stewart  in  hia  lifetime  owned 
certain  real  property  in  the  city  of  Minne- 
apolis^ and  in  the  year  1892  sold  the  build- 
ing situated  thereon  to  James  H.  Bishop 
and  others,  and  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  executed  to 
them  a  ground  lease  of  the  land  for  the 
term  of  100  years.  The  contract  provided 
for  a  yearly  rental  of  $1,000  for  the  first 
five  years,  payable  quarterly  in  advance,  and 
imposed  also  upon  the  lessees  the  obligation 
of  paying  all  taxes  and  assessments  against 
the  property.  It  further  provided  that  at 
the  end  of  the  first  five-year  period,  and 
at  or  near  the  end  of  each  succeeding  five- 
year  period,  there  should  be  a  readjustment 
of  the  rent  to  be  paid,  in  the  manner  and  up- 
on the  basis  therein  mentioned.     A  subse- 


quent readjustment  was  had,  as  so  provided 
for,  and  at  the  time  the  controversy  in  this 
action  arose  the  successors  of  the  leasees 
were  paying  rent  at  the  rate  of  $800  per 
year.  The  lease  was  duly  recorded  in  the  of- 
fice of  the  register  of  deeds  for  Hennepin 
county  on  June  16,  1892.  In  March,  1906, 
the  lessees.  Bishop  and  others,  assigned  and 
transferred  the  lease,  and  all  their  rights 
and  interests  therein,  to  the  Northwestern 
Fire  &  Marine  Insurance  Company,  a  cor- 
poration, defendant  herein,  and  that  com- 
pany thereby  assumed  all  obligations  im- 
posed by  the  contract  upon  their  assignors. 
Since  that  transfer  the  insurance  company 
has  remained  and  still  is  in  possession  of 
the  property,  paying,  as  heretofore  stated, 
rent  at  the  rate  of  $800  per  year,  quarterly, 
and  the  lease  is  in  full  force  and  effect. 
Thereafter,  and  in  April,  1010,  Stewart 


the  lessee  in  a  second  lease  of  the  same 
premises  is  entitled  to  the  former  rights  of 
the  landlord,  at  least  where  there  is  no 
reservation  of  such  rights  or  a  showing  of 
intent  that  they  should  be  so  reserved  to 
the  landlord. 

And  there  seems  to  be  no  question,  in  the 
United  States  at  least,  but  that  an  owner 
of  premises  a  part  of  which  is  in  the  posses- 
sion of  a  tenant  may  lawfully  over  lease 
subject  to  any  rights  arising  under  the  first 
lease,  and  give  the  overlessee  the  right  to 
the  rents  payable  under  the  first  lease,  it 
having  been  expressly  so  held  in  Root  v. 
Trapp,  10  Kan.  App.  575,  62  Pac.  248, 
wherein  it  was  also  held  that  the  owner 
was  not  liable  on  account  of  any  disagree- 
ment arising  between  the  original  lessee  and 
the  overlessee.  And  see  Benjasiin  v.  Nobth- 
WESTEBN  F.  &  M.  Ins.  Co.  But  see  Cohen 
v.  Suckno,  32  Misc.  689,  66  N.  Y.  Supp.  467 
(criticized  in  Benjamin  v.  Nobth western 
F.  &  M.  Ins.  Co.)  wherein  it  was  held  that 
a  reletting  of  demised  premises  by  the  land- 
lord does  not  afford  the  first  lessees,  who 
are  in  possession,  a  defense  in  proceedings 
to  dispossess  them  for  nonpayment  of  rent, 
the  ground  being  that  the  second  lease  was 
invalid  because  the  landlord  could  not  de- 
liver possession  to  the  new  lessee.  And  the 
early  English  rule  seems  to  have  been  to 
the  effect  that  where  the  second  lease  is 
made  without  any  indenture  or  deed  poll,  it 
is  good  only  for  that  part  running  after 
the  termination  of  the  first  term,  but  that 
if  the  second  lease  is  by  indenture  the  re- 
version passes  to  the  second  lessee,  and  he 
would  be  entitled  to  the  rents  accruing  un- 
der the  first  lease.  Bracebridge  v.  Clowse, 
2  Plowd.  420,  holding  that  the  second  lease, 
when  by  parol,  merely  created  an  interest 
which  vested  on  the  expiration  of  the  first 
lease  and  was  good  for  the  remainder  of  the 
term;  Doe  ex  dem.  Thomas  v.  Jenkins,  1 
L.  J.  K.  B.  K.  S.  100,  holding  that  the  sec- 
ond lease,  when  not  by  deed  takes  effect 
at  the  expiration  of  the  first  for  such  of 
its  term  as  then  remains;  Neale  v.  Mac- 
kenzie, 1  Mees.  &  W.  747,  2  Gale,  174,  6  L.. 
41  LJELA.(N.S.) 


J.  £xch.  N.  S.  263,  15  Eng.  Rul.  Cas.  359, 
reversing  2  Cromp.  M.  &  R.  84,  5  Tyrw. 
1106,  4  L.  J.  Exch.  N.  S.  185,  holding  that 
where  the  term  of  the  second  lease  did  not 
extend  beyond  that  of  the  prior  lease  it  was 
wholly  void  as  to  the  part  of  the  premises 
held  under  the  first  lease;  Harmer  v.  Bean, 
3  Car.  ft  K.  307,  holdins  that  where  the 
overlease  was  by  deed,  the  original  lessor 
could  not  recover  against  the  first  lessee  for 
rent  accruing  after  the  execution  of  the 
second  lease;  Holland  v.  Vanstone,  27  U.  C. 
Q.  B.  15,  holding  that  where  the  second 
lease  is  by  deed  it  operates  as  a  grant  of 
the  reversion  with  the  rent  incident  thereto, 
and  that  the  overlessee  could  distrain  for 
rent  in  arrears. 

And  in  Post  v.  Martens,  2  Robt.  437,  it 
was  held  that  a  demise  to  third  persons  of 
premises  in  possession  of  tenants  under  a 
prior  lease  was  ineffectual  to  disturb  those 
in  possession  or  to  enable  the  second  lessee 
to  evict  them. 

But  in  M'Elderry  v.  Flannagan,  1  Harr.  ft 
G.  308,  it  was  held  that  a  tenant  is  not 
bound  to  resist  by  force  the  taking  of  posses- 
sion of  a  part  of  the  leased  premises  by  a 
subsequent  lessee  thereof. 

Where  the  lease  to  the  third  person  is 
in  prcBsenii  it  has  been  held  that  the  over- 
lessee  was  a  successor  in  interest  of  the 
original  landlord.  McDonald  v.  Hanlon  79 
Cal.  442,  21  Pac.  861,  holding  that  the  over- 
lessee  could  change  the  terms  of  the  ten- 
ancy, and  upon  noncompliance  therewith 
by  the  first  lessee  maintain  an  action  of 
unlawful  detainer.  And  see  the  oft  quoted 
dictum  from  Logan  v.  Green,  39  K.  C.  (4 
Ired.  Eq.)  370,  10  Mor.  Min.  Rep.  322, 
which  is  set  out  in  Benjamin  v.  Kobth- 
WE8TEBN  F.  ft  M.  Ins.  Co.  And  in  Morris 
V.  Niles,  12  Abb.  Pr.  103,  the  tenant  of  a 
part  of  a  building  seems  to  have  been  re- 
garded as  the  tenant  of  a  subsequent  lessee 
of  the  whole  building,  rather  than  as  of  the 
common  lessor.  And  in  Pendergnst  ▼. 
Young,  21  N.  H.  234,  cited  in  Benjamin  v. 
NoETHWESTEBN  F.  ft  M.  Ins.  Co.  where  the 
owner  of  land  leased  a  part  of  it  and  gave 
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executed  and  delivered  to  plaintiff,  Dora  V. 
Benjamin,  a  second  lease  of  the  same  pAm- 
ises  for  the  term  of  1,000  yearn,  at  the  an- 
nual rental  of  $900  per  year,  payable  quar- 
terly in  advance.  The  lease  was  substantial- 
ly like  the  former  lease  to  Bishop,  except 
that  a  readjustment  of  the  rent  to  be  paid 
was  required  to  be  made  at  intervals  of  ten 
years,  which,  as  in  the  other  lease,  was  to 
be  basea  upon  the  valuation  of  the  land  ex- 
clusive of  buildings.  By  the  terms  of  the 
prior  lease,  when  the  parties  failed  to  agree 
upon  terms  of  readjustmejit,  the  rent  was 
fixed  upon  the  basis  of  6  per  cent  of  the 
valuation  of  the  property,  determined  in  the 
manner  therein  provided.  In  the  second 
lease  the  basis  of  the  rent  was  6i  per  cent 
of  such  valuation.  So  that  in  the  course 
of  a  short  time  the  second  lessee  would  have 
the  benefit  of  the  difl'erence.     The  second 


lease  was  expressly  made  subject  to  the 
prior  lease,  and  provided  for  the  payment  of 
the  stipulated  rent  of  $900  per  year  in  quar- 
terly instalments,  and  also  the  payment  of 
all  taxes  and  assessments  against  the  land. 
It  was  duly  recorded  in  the  office  of  the  reg- 
ister of  deeds.  At  the  time  this  lease  was 
executed,  Stewart  delivered  to  plaintiff  a 
written  document,  in  and  by  which  he  di- 
rected all  tenants  then  in  possession  of  the 
premises  under  the  prior  lease  to  pay  to 
plaintiff,  Mrs.  Benjamin,  all  rent  and  taxes 
accruing  after  March  7,  1910. 

Stewart  died  on  May  3,  1910,  leaving  a 
last  will  and  testament,  by  which  he  dis- 
posed of  all  his  property.  David  D.  Stewart 
and  Charles  Morse  were  duly  commissioned 
executors  of  the  will,  and  on  April  18,  1911, 
under  license  of  the  probate  court,  sold  and 
conveyed  the  property  covered  by  the  leases 


the  assignee  of  the  term  notice  to  quit,  but 
the  assignee  refused  and  held  over,  and  the 
owner  gave  another  lease  of  the  whole  prem- 
ises, it  was  held  that  the  rents  for  the  time 
the  assignee  held  over  after  the  expiration 
of  the  former  lease  and  during  the  term  of 
the  subsequent  lease  were  payable  to  the 
subsequent  lessee,  and  could  not  be  recov- 
ered by  the  common  lessor.  But  in  Post  v. 
Martens,  supra,  it  was  held  that  a  lease 
to  third  parties  of  premises  in  the  posses- 
sion of  tenants  under  a  prior  lease  con- 
stituted no  defense  to  an  action  by  the  les- 
sor for  rent  accruing  under  the  original 
lease. 

And  where  the  second  lease  is  expressly 
made  subject  to  the  existing  lease,  and  pro- 
vision is  made  that  the  original  lessees  shall 
attorn  and  pay  rent  to  the  overlessee,  it 
has  been  held  that  the  second  lease  merely 
works  a  substitution  of  the  lessees  therein 
as  landlords  in  place  of  the  original  lessees, 
and  limits  the  estate  taken  under  the  second 
lease  by  making  it  subject  to  the  rights 
arising  under  the  prior  lease.  A.  G.  Corre 
Hotel  Co.  V.  Wells-Fargo  Co.  63  C.  C.  A. 
23,  128  Fed.  587. 

And  in  the  following  cases  in  which  the 
overlease  was  made  subject  to  the  outstand- 
ing lease,  and  it  was  provided  that  the  rent 
was  to  be  paid  to  the  overlessee,  it^as  held 
that  he  was  entitled  to  collect  the  rent,  and 
that,  upon  failure  or  refusal  of  the  original 
lessee  to  so  pay  the  rent,  the  overlessee 
could  maintain  an  action  of  forcible  de- 
tainer: Hendrickson  v.  Beeson,  21  Neb. 
61,  31  N.  W.  206;  Harmon  v.  Flanagan,  123 
Mass.  288. 

In  a  few  cases  the  question  under  consid- 
eration has  been  treated  as  affected  by  the 
intent  of  the  parties  to  the  second  lease. 
Thus  in  Silveira  v.  Ah  Lo,  16  Haw.  702, 
it  was  held  that  an  overlease  carried  with 
it,  in  the  absence  of  a  showing  of  an  inten- 
tion on  the  part  of  the  lessor  to  sever  the 
rent  from  the  reversion,  as  an  incident  of 
the  estate  granted,  the  rents  accruing  from 
the  first  lease*  and  that  the  lessor  could  not 
41  L.R.A.(K.&) 


recover  rent  accruing  after  the  commence- 
ment of  the  term  of  the  overlease.  Apply- 
ing this  rule,  it  was  further  held  in  Sil- 
veira V.  Ah  Lo,  supra,  that  the  fact  that 
the  overlessee  knew  of  such  outstanding 
leases,  and  took  his  lease  subject  to  them, 
was  not  sufficient  to  show  that  the  lessor 
intended  to  reserve  the  rent,  or  to  postpone 
the  commencement  of  the  term  of  the  over- 
lease  until  the  termination  of  the  outstand- 
ing leases.  So,  in  Russo  v.  Yuzolino,  19 
Misc.  28,  42  N.  Y.  Supp.  482,  where  a  land- 
lord leased  a  portion  of  certain  premises, 
and  subsequently,  without  mention  of  the 
existence  thereof  and  without  reserving  any 
rights  with  respect  thereto,  leased  the  whole 
of  the  premises  to  a  third  party  at  a  rent 
for  the  whole,  it  was  held  that  the  subse- 
quent lease  operated  as  an  assignment  of 
the  rent  to  the  overlessee;  the  court  saying 
that  the  grant  of  the  whole  premises  at  a 
rent  for  the  whole  clearly  expressed  an  in- 
tention to  pass  all  the  rights  of  the  lessor. 
And  see  Benjakin  v.  Northwestern  F.  ft 
M.  Ins.  Co.  which  treats  the  question  as  af- 
fected by  intention. 

In  M'Elderry  v.  Flannagan,  1  Harr.  &  G. 
308,  it  was  held  that  notice  by  the  first 
tenant  to  a  subsequent  tenant  of  a  part  of 
the  same  premises,  after  a  distress  levied 
by  the  landlord  on  the  former,  that  he 
should  consider  him  as  his  tenant,  was  in- 
operative, and  did  not  devest  the  first  ten- 
ant of  his  rights  under  his  lease  so  as  to 
release  him  from  liability  on  his  covenant 
to  pay  rent  to  his  landlord.  So,  in  Murray 
Caldwell  &  Co.  v.  Pennington,  3  Gratt.  91, 
where  tenants  voluntarily  surrendered 
premises  because  the  sheriff,  in  a  suit  be- 
tween the  lessors  and  third  parties,  had 
been  ordered  to  rent  out  the  demised  prem- 
ises, it  was  held  that,  since  the  decree  did 
not  direct  the  eviction  of  the  tenants  by  the 
sheriff,  and  there  was  no  paramount  title 
under  which  the  first  lessees  might  have 
been  evicted,  the  surrender  was  not  an 
eviction  so  as  to  release  the  first  lessees 
from  payment  of  rent.  G.  J.  C. 
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to  John  and  Samuel  Friedman.  This  con- 
veyance by  its  terms  was  expressly  made 
subject  to  all  rights  imder  the  existing  leas- 
es, which  were,  together  with  all  rights 
thereby  conferred  upon  the  lessor,  Stewart, 
assigned  as  part  of  the  transaction  of  sale, 
to  the  Friedmans.  The  deed  and  lease  as- 
signments were  duly  recorded.  Thereafter 
the  Friedmans  entered  into  an  executory 
contract  for  a  sale  of  part  of  the  premises 
to  one  Samdal,  for  the  expressed  considera- 
tion of  $303,000,  which  Samdal  subsequently 
assigned  to  defendants  George  and  Herman 
Benz.  This  contract  was  thereafter,  on 
March  8,  1911,  fully  performed  by  the  con- 
veyance of  the  property  to  Benz;  the  execu- 
tory contract  and  the  deed  of  conveyance 
being  expressly  made  subject  to  the  existing 
leases^  which  were  both  assigned  to  Benz. 
The  rent  under  the  second  lease  fell  due 
on  the  first  days  of  March,  June,  September, 
and  January,  and  fell  due  on  the  prior  lease 
on  the  eighth  days  of  these  months. 

After  the  death  of  Stewart,  which  oc- 
curred about  six  weeks  after  the  execution 
of  the  second  lease,  Mrs.  Benjamin  regularly 
paid  to  the  executors  the  rent  due  under  the 
second  lease,  namely,  $225  per  quarter.  Some 
doubt  arose  on  the  part  of  the  officers  of 
the  insurance  company,  tenant  under  the 
first  lease,  respecting  the  rights  of  Mrs.  Ben- 
jamin, and  they  insisted  upon  paying  the 
rent  to  the  executors.  The  executors  re- 
ceived it  when  due,  on  the  eighth  of  the 
month,  but  immediately  paid  it  over  to  Mrs. 
Benjamin.  So  that  Mrs.  Benjamin  paid  the 
rent  due  under  her  lease  on  the  first  of  the 
month,  and  the  executors  returned  to  her  on 
the  eighth  the  amount  paid  by  the  insur- 
ance company.  After  the  conveyance  of  the 
property  to  Benz,  a  further  question  arose 
as  to  the  rights  of  Mrs.  Benjamin,  Benz 
insisting  that  she  had  no  present  estate  or 
interest  under  her  lease,  and  they  demanded 
payment  of  the  rent  under  the  firdt  lease 
direct  to  them.  Mrs.  Benjamin  also  de- 
manded this  rent,  ofTering  to  pay  to  Benz, 
as  she  had  theretofore  paid  to  the  executors, 
the  rent  called  for  by  her  lease.  In  view  of 
these '  conflicting  demands,  the  insurance 
company  declined  to  pay  it  to  either,  and 
these  actions  were  brought  to  recover  the 
same,  and  to  determine  the  respective  rights 
and  liabilities  of  the  parties. 

The  action  wherein  Mrs.  Benjamin  is 
plantiflT  involves  the  rent  due  March  8,  1911, 
and  the  action  wherein  George  and  Her- 
man Benz  are  plaintifiTs  and  Mrs.  Benjamin 
is  defendant  involves  the  rent  due  June 
8,  1911.  The  same  questions  are  presented 
in  each  case.  The  trial  court,  upon  the 
facts  stated,  held  that  Mrs.  Benjamin  had 
a  present  vested  interest  in  the  property, 
a  right  to  collect  the  rent  due  from  the 
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insurance  company,  and  judgment  was 
awrded  in  her  favor  accordingly.  A 
motion  for  a  new  trial  in  each  action  was 
made  and  denied,  and  Benz  appealed. 

1.  The  contention  of  appellant,  aside 
from  the  errors  urged  in  support  of  the 
motion  for  a  new  trial,  is  that  the  lease 
to  Mrs.  Benjamin  vested  in  her  no  present 
estate  or  interest  in  the  property,  that  she 
acquired  at  most  rights  to  accrue  in  the 
future,  and  is  not  entitled  to  the  rent  due 
under  the  prior  lease.  This  is  founded  upon 
the  general  rule  that,  where  the  owner  of 
real  property  grants  to  one  person  the  right 
of  possession  for  a  term  of  years  and  sub- 
sequently leases  the  property  to  another, 
to  commence  at  the  expiration  of  the  first 
grant,  no  reversion  or  other  present  right 
passes  to  the  second  lessee,  except  the  right 
of  possession  in  the  future,  leaving  the  les- 
sor in  control  of  the  property,  with  the 
right  to  collect  and  receive  the  rents,  is- 
sues, and  profits  accruing  therefrom.  The 
situation  thus  created  is  termed  an  inieresae 
termini.  1  Taylor,  Land.  &  T.  9th  ed.  72. 
Whether  the  rule  applies  to  the  case  at  bar 
is  the  principal  question  before  us. 

The  question  is  solved,  it  would  seem,  by 
an  answer  to  the  further  question  whether 
the  parties  intended  the  second  lease  to  go 
into  effect  presently,  or  that  the  operation 
thereof  should  be  postponed  until  the  expira- 
tion of  the  term  of  the  first  lease,  then  hav- 
ing eighty-two  years  to  run.  If  we  take  in- 
to consideration  the  written  document  is- 
sued by  Stewart  simultaneously  with  the 
second  lease,  by  which  he  directed  the  ten- 
ants to  pay  their  rent  to  the  second  lessee, 
the  question  is  entirely  free  from  doubt. 
That  document  conclusively  shows  tliat  a 
present  vesting  of  reversionary  rights  in 
Mrs.  Benjamin  was  intended.  But  counsel 
for  appellant  contend  that  the  Benzes  oc- 
cupy the  position  of  subsequent  bona  fide 
holders  of  the  legal  title,  and,  inasmuch 
as  they  had  no  notice  of  the  document  re- 
ferred to  before  acquiring  their  title,  they 
are  not  bound  thereby.  The  document  so 
directing  the  payment  of  rent  to  Mrs.  Ben- 
jamin was  not  recorded,  and  it  does  not  ap- 
pear that  notice  thereof  came  to  appellants 
prior  to  their  purchase  of  the  property.  We 
find  it  unnecessary  to  determine  whether 
knowledge  of  the  second  lease,  which  was 
of  record  and  subject  to  which  appellants 
acquired  their  title,  was  constructive  notice 
of  Mrs.  Benjamin's  right  to  collect  and  re- 
ceive the  rent  from  the  prior  tenant,  as 
evidenced  by  this  separate  writing.  We  dis- 
pose of  the  question  presented  from  the 
legal  effect  of  the  lease  itself  and  without 
reference    to    that   docnment. 

The  validity  of  the  second  lease,  as  a  mat- 
ter of  law,  cannot  seriously  be  questioned. 
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The  parties  were  competent  to  enter  into  the 
contract)  and  the  forma  of  law  were  com- 
plied with.  In  the  case  of  Cohen  v.  Suckno, 
32  Misc.  689,  66  N.  T.  Supp.  467,  appar- 
ently holding  to  the  contrary,  the  question 
was  not  very  seriously  considered,  and  the 
decision  there  made  is  not,  in  our  view  of 
the  matter,  supported  on  principle.  No  law 
was  violated  by  the  executions  of  the  con- 
tract; and  it  must  be  held  valid,  whether  it 
be  construed  as  taking  effect  at  the  time  of 
its  execution  or  at  the  expiration  of  the 
prior  lease.  The  important  question  is 
whether  the  second  lease  took  effect  and 
went  into  operation  at  the  date  of  its  execu- 
tion; for,  if  it  did  not,  then  it  is  clear  that 
Mrs.  Benjamin  has  no  claim  to  the  rent 
due  fmder  the  former  lease. 

The  question  is  one  of  intention.  Did  the 
parties  intend  the  second  lease  to  go  into 
effect  as  of  the  date  of  its  execution  t  That 
such  was  the  intention  seems  clear.  The 
lease  not  only  contains  words  of  a  present 
demise,  presumptively  a  grant  m  prwsenti 
(Potter  V.  Mercer,  53  Cal.  667),  but  express- 
ly imposed  present  obligations  and  duties 
upon  the  lessee  with  respect  to  the  property. 
Its  language  on  the  subject  of  the  term  of 
the  lease,  namely,  ''to  have  and  to  hold  said 
premises  from  the  1st  day  of  March,  1910, 
until  the  Ist  day  of  March,  2910,  being  for 
the  term  of  1,000  years,"  is  clear  and  unam- 
biguous. In  addition  to  this  specific  desig- 
nation of  the  term,  the  lease  further  obli- 
gates the  lessee  to  pay  all  taxes  and  assess- 
ments against  the  property,  ''beginning  with 
the  year  1909,"  and  the  sum  of  $900  a  year 
as  rent,  "in  equal  quarterly  payments,  on 
the  1st  day  of  the  month  of  March,  June, 
September,  and  December,  in  each  and  every 
year  during  the  first  ten  years  of  said  term," 
and  thereafter  at  the  readjusted  rate.  It 
also  imposes  upon  the  lessee  certain  duties 
in  reference  to  the  care  of  the  property,  re* 
quires  her  to  keep  the  same  insured,  main- 
tain the  same  in  a  sanitary  condition,  and  to 
indemnify  and  save  harmless  the  lessor  from 
the  consequences  of  any  default  of  compli- 
ance with  the  obligations  thus  imposed,  and, 
further,  "that  during  the  whole  of  said 
term"  the  lessee  shall  not  permit  or  tolerate 
the  sale  of  intoxicating  liquors  upon  the 
premises,  and,  finally,  the  lessee  covenants 
and  agrees  "to  pay  to  said  leasor  personally 
at  his  office  the  rents  hereintdfore  and  here- 
by reserved  at  the  time  and  in  the  manner 
herein  specified,  without  demand,  deduction, 
or  delay."  For  any  default  in  the  perform- 
ance of  the  obligations  thus  a/38umed  by  the 
lessee,  the  lessor  may,  at  his  option,  termS- 
nate  the  lease. 

A  careful  examination  of  the  lease  dii- 
closes  no  provisions  in  conflict  or  at  varii- 
ance  with  those  recited,  or  froni  which  H 
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might  fairly  be  inferred  that  the  partiesf 
intended  that  the  obligations  imposed  were 
not  to  become  presently  binding  upon  the 
lessee.  The  language  of  the  lease  is  too  ex- 
plicit to  admit  of  a  construction  to  the  ef- 
fect that  the'  parties  intended  the  lease  to 
go  into  effect  and  operation  eighty  years 
in  the  future.  To  so  construe  it  would  re- 
duce the  contract  to  an  absurdity,  and  ren- 
der the  transaction  a  meaningless  ceremony. 
It  is  true  that  the  lease  was  expressly  made 
subject  to  the  prior  lease  and  all  the  rights 
thereunder,  and  that  no  right  of  present  pos- 
session was  granted  the  second  lessee.  But 
from  this  it  does  not  necessarily  follow  that 
no  rights  were  vested  in  the  second  leas& 
It  gave  to  the  lessee  the  present  control  of 
the  property,  and  imposed  upon  her  present 
duties  and  obligations  respecting  its  care, 
and  in  effect  vested  in  her  all  rights  in  that 
respect  which  the  lessor  possessed.  She  could 
enforce  a  default  of  the  prior  tenant  to  per- 
form the  conditions  of  the  first  lease,  cancel 
the  same,  and  take  possession  of  the  proper- 
ty; or,  if  the  first  lessee  vacated  the  proper- 
ty, the  right  of  immediate  possession  would 
pass  to  her,  and  no  proper  construction  of 
the  contract  would  enable  the  lessor  to  pre- 
vent her  full  and  free  occupancy  thereof. 
From  all  this  it  necessarily  follows  that  the 
second  lease  was  valid  in  law  and  operated 
to  vest  in  Mrs.  Benjamin  rights  ut  persona. 
We  so  hold. 

We  are  not  required  to  consider  or  de- 
termine the  full  extent  of  the  rights  and  ob- 
ligations of  the  second  lessee.  Whether  it 
was  within  her  power  to  comply  with  all  the 
conditions  of  the  contract  is  not  here  impor- 
tant. The  only  question  now  before  us  is 
whether  she  is  entitled  to  the  rent  due  under 
the  first  lease.  We  think  the  legal  effect  of 
the  contract  extended  to  her  that  right,  and 
that  such  was  the  intention  of  the  parties. 
The  rental  value  of  the  property  did  not 
exceed  $900,  the  amount  required  to  be  paid 
under  the  second  lease,  and  it  is  clear  that  it 
was  not  the  purpose  of  the  transaction  to 
give  the  lessor  double  rent  for  his  property. 
In  fact,  since  the  second  lease  necessarily 
granted  to  the  lessee  the  control  and  care 
of  the  property,  it  would  seem  logically  to 
follow  that  the  right  to  the  rents,  issues,  and 
profits  issuing  therefrom  passed  by  the  op- 
eration of  law  to  her.  There  can  be  no  dif- 
ference on  principle  between  the  situation 
here  presented  and  one  where  the  lessor, 
subsequent  to  the  execution  of  the  lease,  con- 
veys by  deed  the  property  to  a  third  person. 
If  in  such  a  case  there  be  no  reservation  of 
the  rents  to  accrue  under  the  lease,  they 
pass  to  the  grantee  by  operation  of  law. 
Gale  V.  Edwards.  52  Me.  363;  Pelton  v. 
Place,  71  Vt.  430,  46  Atl.  63;  24  Cyc.  926. 
And  the  other  result  would  be  at  variance 
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and  in  direct  conflict  with  the  grant,  name- 
ly, the  title,  and  the  exclusive  use  and  en- 
joyment of  the  property  and  all  benefita 
issuing  therefrom. 

The  precise  question  has  not  often  arisen, 
so  far  as  appears  from  the  reports,  but  we 
are  not  entirely  without  precedent.  In  Lo- 
gan v.  Green,  39  N.  C.  (4  Ired.  Eq.)  370, 
10  Mor.  Min.  Hep.  322,  the  court  held  that 
when  ''there  is  an  outstanding  lease  for  a 
number  of  years,  and  the  reversioner  makes 
a  new  lease  to  third  persons  to  commence 
immediately,  this  is  a  vested  estate;  and, 
although  the  second  lessees  could  not  take 
possession  of  their  term,  inasmuch  as  the 
possession  belonged  to  the  first  lessee,  they 
would  have  a  concurrent  lease,  and  be  enti- 
tled to  all  the  rents  issuing  out  of  the  term 
of  the  first  lessee."  The  facts  in  that  case 
were  similar  to  those  in  the  case  at  bar. 
See  also  where  the  same  rule  is  applied, 
Pendergast  v.  Young,  21  N.  H.  234.  This 
conclusion  follows  logically  from  the  con- 
struction we  give  the  lease,  for  no  other  re- 
sult would  be  consistent  with  the  legal  ef- 
fect of  the  transaction.  We  therefore  hold 
that  the  second  lessee  is  entitled,  so  long  as 
her  lease  remains  in  force,  to  collect  and  re- 
ceive the  rent  due  under  the  first  lease. 

2.  In  view  of  this  result,  many  of  the  as- 
signments urged  in  support  of  the  motion 
for  a  new  trial  became  immaterial.  We 
have  examined  them  all,  however,  and  find 
therein  no  error  of  a  character  to  justify  a 
new  trial. 

Order  afilrmed  in  each  case. 


MISSOURI   SUPREME   COURT. 

(Division  No.   2.) 

EVA  MAY  ACORD,  Respt., 

V. 

EVALYN  BEATY  et  al.,  Appts. 

(—  Mo.  — ,  148  S.  W.  901.) 

liife  tenant  —  grant  —  amount  of  inter- 
est in  grantee. 

1.  The  grantee  of  one  whose  title  deed 
shows  he  has  but  a  life  estate  acquires  no 
interest  against  the   remainderman. 


Partition  —  effect  on  persons  not  in 

ense* 

2.  Remaindermen  not  in  esae  are  bound  by 
a  fair  and  equal  voluntary  partition  by  life 
tenants  of  an  estate  granted  to  them  in 
common  for  life  with  remainder  to  their 
heirs. 

Same  —  property  not  within  title  deed 
—  adverse  possession. 

3.  That  a  co-life-tenant  receives  in  parti- 
tion an  undue  portion  of  a  parcel  of  land 
omitted  from  the  title  deed  does  not  render 
the  partition  unequal  so  as  not  to  be  bind- 
ing on  an  unborn  remainderman,  if  the 
grantees  had  established  title  to  the  prop- 
erty by  adverse  possession. 

(Blair,  C,  dissents.) 

(June  20,  1012.)  • 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Saline  County 
in  plaintififs  favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Reversed. 

Statement  by  Roy,  C: 

This  is  an  ejectment  brought  in  the  cir- 
cuit court  of  Saline  county,  August  18, 
1905  for  an  undivided  fifth  of  about  87i 
acres  of  land.  There  was  judgment  for 
plaintiff,  and  defendants  appealed. 

There  is  no  dispute  about  the  facts,  which 
are  as  follows:  On  July  7,  1871,  Judiah  E. 
Higby,  being  the  owner  of  542  acres  of  land 
in  that  county,  executed  a  warranty  deed 
to  Hannah  Phillips;  (3eorge  A.  Phillips,  Ells- 
worth Phillips,  Evalyn  Phillips  (now  Beaty, 
a  defendant),  and  Elmore  Phillips  (the  fa- 
ther of  plaintiff).  Said  conveyance  was 
during  the  natural  lives  of  the  grantees,  the 
remainder  to  their  heirs  and  assigns  forever, 
except  the  interest  of  the  said  Hannah  Phil- 
lips, at  whose  death  her  fifth  interest  was  to 
be  divided  among  her  cograntees.  By  mis- 
take a  hundred  acres  of  the  land  then  own- 
ed by  Higby  were  omitted  from  the  descrip* 
tion.  The  land  actually  described  by  num- 
bers in  the  deed  only  amounted  to  442 
acres.  But  the  deed  called  for  542  acres, 
and  the  grantees  at  once  went  into  posses- 
j  sion  under  that  deed,  of  the  whole  542  acres. 
I  On  March  27,  1879,  the  grantees  in  that  deed 


Note.  —  On  the  precise  question  whether 
a  voluntary  partition,  or  partition  by  the 
act  of  the  parties  as  it  is  sometimes  oUled, 
concludes  persons  not  in  being,  no  cases 
have  been  found  in  addition  to  Acobd  v. 
Beiaty  and  the  cases  therein  discussed, 
namely,  Thomas  v.  Gyles,  2  Vern.  232;  Bux- 
ton V.  Bowen,  2  Woodb.  &  M.  365,  Fed.  Cas. 
No.  2,260,  and  Buxton  v.  Uxbridge,  10  Met. 
87. 

Cases  on  the  other  question  discussed  in 
the  AcoBD  Case,  as  to  whether  persons  not 
in  es8e  are  concluded  when  the  partition  is 
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effected  by  judicial  decree,  are  discussed  in 
subdivision  IX.  of  the  note  to  Downey  v. 
Seib,  8  L.R.A.(N.S.)  49,  which  deals  with 
the  more  general  question  as  to  divestiture 
of  estates  of  persons  not  in  being. 

On  infant  en  ventre  sa  mire  as  grantee  in 
deed,  see  the  note  to  Morris  v.  Caudle,  44 
L.RA.  489. 

As  to  the  effect  of  a  judgment  in  parti- 
tion upon  rights  of  defendants,  as  between 
themselves,  which  were  not  brought  to  the 
atteTitinn  of  the  court,  see  the  note  in  14 
L.R.A.(NJS.)    333.  L.  A.  W. 
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executed  a  mutual  partition  deed  of  all  the 
land.  That  deed  contained  the  following 
recital:  "That  whereas,  one  Judiah  £.  Hig- 
by  by  deed  dated  July  7,  1871,  and  recorded 
in  Book  18  at  page  553,  in  the  office  of  the 
recorder  of  deeds  of  and  for  Saline  county, 
state  of  Missouri,  did  convey  to  the  said 
Hannah  Phillips,  George  A.  Phillips,  Elmore 
Phillips,  Ellsworth  Phillips,  and  Evalyn 
Phillips  (now  Evalyn  Beaty)  certain  tracts 
of  land  being  and  lying  in  Saline  county, 
Missouri,  and  described  as  follows."  Here 
followed  a  description  of  all  the  land, 
amounting  to  542  acres.  Then  followed  this 
language:  "Which  said  conveyance  was  to 
the  said  grantees  during  their  natural  lives 
and  to  their  heirs  and  assigns  forever,  ex- 
eept  the  interest  of  said  Hannah  Phillips,  at 
whose  death  her  one-fifth  interest  is  to  be 
divided  between  said  George  Allen  Phillips, 
Ellsworth  Phillips,.  Elmore  Phillips,  and 
Evalyn  Phillips,  and  their  heirs,  which  said 
deed  is  here  referred  to  and  made  a  part 
hereof."  In  that  partition  Elmore  Phillips 
got  an  undivided  third  of  a  detached  60- 
acre  tract  and  also  90  acres.  Thirty  acres 
of  the  90  acres  were  a  part  of  the  land  not 
described  in  the  Higby  deed.  The  defend- 
ant Evalyn  Beaty  (Phillips)  117.50  acres 
which  were  described  in  the  Higby  deed. 
The  fairness  of  that  partition  is  practically 
conceded,  except  as  to  the  effect  of  the  fact 
that  30  acres  of  the  land  allotted  to  Elmore 
Phillips  were  omitted  from  the  description 
in  the  Higby  deed.  That  partition  deed  con- 
tained covenants  of  mutual  warranty.  The 
parties  at  once  took  possession  separately  of 
the  parcels  respectively  allotted  to  them. 
On  May  29^  1882,  Elmore  Phillips  conveyed 
the  90  acres  allotted  to  him  to  Henry  G. 
Sparks  by  warranty  deed,  for  the  expressed 
consideration  of  $2,250.  Elmore  Phillips 
died  July  18,  1897,  leaving  plaintiff,  his 
child,  as  his  only  issue.  She  was  bom  Feb- 
ruary 8,  1882,  and  was  married  to  her  pres- 
ent husband  October  4,  1899. 

In  1904  plaintiff  recovered  judgment  in 
ejectment  against  Edward  Staub  and  otherfl 
for  an  undivided  fifth  of  portions  of  the 
.Higby  land  which  were  not  allotted  to  her 
father  or  to  Evalyn  Phillips.  On  August  14, 
1905,  plaintiff,  by  warranty  deed,  conveyed 
to  Edward  Staub  the  undivided  fifth  of  250 
acres  of  the  Higby  land,  including  the  90 
acres  which  had  been  allotted  to  her  father. 
That  deed  contained  these  word^^  "It  being 
intended  herein  to  convey  the  entire  interest 
of  the  said  Eva  May  Acord  in  and  to  said 
real  estate."  The  answer  prayed  for  a  de- 
cree declaring  that  the  title  to  said  omitted 
hundred  acres  be  declared  to  have  vested  in 
the  parties  in  accordance  with  the  Higby 
deed. 
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Messrs.  Frank  C  RIgney  and  Robert 
M.  Reynolds,  for  appellants: 

The  fact  that  the  estate  is  one  in  which 
there  is  a  contingent  remainder  does  not  bar 
the  right  to  a  partition;  such  estates  are 
alienable  under  law,  and  are  therefore  the 
subjects  of  partition. 

Preston  v.  Brant,  96  Mo.  552,  10  S.  W. 
78;  Reinders  v.  Koppelmann,  68  Mo.  502, 
30  Am.  Rep.  802;  Sikemeier  v.  Galvin,  124 
Mo.  367,  27  S.  W.  551. 

Such  partition  binds  minors  and  those  un- 
der coverture;  in  such  cases  the  life  tenant 
represents  the  remainderman.  The  only  re- 
quirement is  that  the  partition  be  fair, 
equitable  and  just. 

Jenkins  v.  Fahey,  73  N.  Y.  355;  Mead  v. 
Mitchell,  17  N.  Y.  210,  72  Am.  Dec.  455; 
Sutton  V.  Porter,  110  Mo.  100,  41  Am.  St. 
Rep.  645,  24  S.  W.  760;  Gulick  v.  Huntley, 
144  Mo.  241,  46  S.  W.  154;  Sparks  v.  Clay, 
185  Mo.  410,  84  S.  W.  40;  1  Story,  Eq.  Jur. 
12th  ed.  656a;  Reinders  v.  Koppelmann,  68 
Mo.  501,  30  Am.  Rep.  802. 

A  parol  partition  may  be  brought  before 
the  court  for  confirmation  by  any  party  in 
interest,  and  if  the  court  finds  that  it  was 
equitable,  fair,  and  just,  it  becomes  its  duty 
to  confirm  it,  otherwise  to  disaffirm  it. 

Barnhart  v.  Campbell,  50  Mo.  597;  Bom- 
part  V.  Roderman,  24  Mo.  398;  Hazen  v. 
Barnett,  50  Mo.  506;  Nave  v.  Smith,  05  Mo. 
600,  6  Am.  St.  Rep.  79,  8  S.  W.  796 ;  Gulick 
V.  Huntley,  144  Mo.  249,  46  S.  W.  164. 

The  Higby  deed  gave  plaintiff's  father 
only  a  life  estate  in  said  lands,  and  he  could 
not  afterwards  change  the  character  of  his 
possession  or  title,  against  a  person  who 
was  8ui  generis,  without  some  notorious  act 
manifesting  the  change,  followed  by  an  ad- 
verse holding  for  the  statutory  period. 

Missouri  Lumber  &  Min.  Co.  v.  Jewell,  200 
Mo.  707,  98  S.  W.  578;  Williamson  v. 
Brown,  195  Mo.  313,  93  S.  W.  791. 

Messrs.  Duggins  &  Duggins,  for  re- 
spondent : 

Plaintiff  was  not  and  is  not  bound  by  the 
parol  partition  of  the  land  made  by  the  life 
tenants. 

Freeman,  Cotenancy,  1st  ed.416;  Milligan 
V.  Masden,  25  Ky.  L.  Rep.  144,  74  S.  W. 
1050;  Bool  V.  Mix,  17  Wend.  119,  31  Am. 
Dec.  287 ;  17  Am.  &  Eng.  Enc.  Law,  664. 

No  title  passed  by  the  deed  or  contract. 

Whitsett  V.  Wamack,  159  Mo.  23,  81  Am. 
St.  Rep.  339,  59  S.  W.  961 ;  Palmer  v.  Alex- 
ander, 162  Mo.  131,  62  S.  W.  691;  Snyder  v. 
Elliott,  171  Mo.  363,  71  S.  W.  826;  Sharp 
v.  Stewart,  185  Mo.  520,  84  S.  W.  963. 

Roy,  C,  filed  the  following  opinion : 

il.  When  the  partition  deed  was  made  in 
1879,  the  parties  had  no  paper  title  to  the 
omitted  hundred  acres.    Ten  years  had  not 
26 
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elapsed,  and  they  had  no  title  by  the  stat- 
ute of  limitations.  They  were  the  owners 
of  it  in  equity  as  against  the  world,  and  no 
one  was  disputing  their  right.  It  was  in- 
tended to  be  included  in  the  deed,  but  was 
omitted  by  mistake.  The  partition  deed  re- 
cited the  Higby  deed  and  made  it  a  part  of 
the  partition  deed.  More  than  that,  the 
partition  deed  stated  that  the  Higby  deed 
conveyed  the  hundred  acres,  and  that  such 
conveyance  was  for  life  and  then  to  the 
heirs  of  the  grantees,  except  as  to  the  share 
of  Hannah  Phillips,  which  went  on  her 
death  to  her  cograntees.  When  Elmore 
Phillips  conveyed  to  Sparks  in  1882,  Sparks 
and  all  claiming  under  him  were  affected 
with  notice  of  the  contents  of  the  partition 
deed  and  of  the  Higby  deed,  and  with  notice 
that  the  Higby  deed  was  intended  to  convey 
the  omitted  hundred  acres.  Such  being  the 
case,  the  plaintiff,  at  the  death  of  her  fa- 
ther, if  she  chose  to  abide  by  the  partition, 
was  the  absolute  owner,  and  entitled  to  the 
possession  of  all  the  land  that  was  allotted 
to  her  father  in  the  partition.  No  one  would 
have  had  any  defense  to  her  claim.  Her 
father  had  only  a  life  estate  therein,  and 
he  could  convey  no  more  than  he  had.  His 
rights  were  fully  set  out  in  the  partition 
deed.  Thus  we  see  that  the  fact  that  the 
^hundred  acres  were  omitted  from  the  Higby 
deed  cuts  not  the  slightest  figure  in  the  case. 
It  also  follows  that  the  partition  was  a  fair 
one  to  all  concerned. 

II.  In  Reinders  v.  Koppelmann,  68  Mo. 
loc.  cit.  501,  30  Am.  Rep.  802,  it  was  held 
that  in  a  partition  suit  the  parties  not  in 
esse  are  represented  by  those  who  hold  sub- 
ject to  their  rights,  and  that  such  persons 
not  in  esse  are  bound  by  the  parties.  That 
case  did  not  base  the  ruling  on  our  par- 
tition statute;  but,  on  the  contrary,  the 
court  said:  "Apart  from  any  statute,  the 
English  courts  had  no  hesitation  in  decree- 
ing partitions  in  such  cases.  In  Wills  v. 
Slade,  6  Ves.  Jr.  498,  it  was  held  by  Lord 
Eldon  that  it  was  no  objection  to  a  par- 
tition that  other  persons  may  come  in  esse 
and  be  entitled;  *for,  if  so,  in  every  case 
where  there  is  a  settled  estate  with  remain- 
der to  persons  who  may  come  in  esse,  there 
never  can  be  a  partition.'  In  Gaskell  v. 
Gaskell,  6  Sim.  643,  it  was  held  that  a  ten- 
ant for  life  of  an  undivided  share  of  an  es- 
tate with  remainder  to  his  unborn  sons  in 
tail  may  file  a  bill  for  partition,  and  the  de- 
cree would  be  binding  on  the  sons  when  in 
esse."  The  case  of  Sparks  v.  Clay,  185  Mo. 
loc.  cit.  408,  84  S.  W.  44,  cited  and  approved 
Reinders  v.  Koppelmann  holding  that  a  life 
tenant  in  esse  is  a  representative  of  the  re- 
mainderman unborn. 

Fletcher's  Equity  Pleading  &  Practice,  § 
33,  says:  "The  doctrine  grows  out  of  con- 
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venience  or  necessity  in  the  administration 
of  justice.  Especially  is  it  applicable  where 
the  persons  not  before  the  court  are  only 
possible  parties,  not  in  esse,  and  where  the 
interests  of  all  parties  in  being  require  a 
decree  which  will  completely  and  finally  dis- 
pose of  the  subject-matter  of  the  litigation. 
Such  possible  parties  cannot,  as  a  matter  of 
course,  be  brought  before  the  court  in  per- 
son; and  it  would  be  highly  inconvenient 
and  unjust  that  the  rights  of  all  parties  in 
being  should  be  required  to  await  the  pos- 
sible birth  of  new  claimants  until  the  possi- 
bility of  such  birth  has  become  extinct.  If 
persons  in  being  are  before  the  court  who 
have  the  same  interest,  and  are  equally  cer- 
tain to  bring  forward  the  entire  merits  of 
the  question,  and  thus  give  such  interests 
effective  protection,  the  dictates  both  of  con- 
venience and  justice  require  that  there 
should  be  a  complete,  decree."  Story  on 
Equity  Pleading,  §§  144  et  seq.,  is  to  the 
same  effect. 

We  may  then  accept  it  as  a  settled  doc- 
trine that,  in  a  partition  by  procedure  in 
court,  the  parties  not  in  esse  are  represent- 
ed by  those  who  hold  subject  to  their  inter- 
est, and  are  bound  by  the  decree. 

But  it  has  been  suggested  that  in  a  volun- 
tary partition  a  life  tenant  or  tenant  in  tail 
or  other  person  holding  subject  to  the  in- 
terest of  the  parties  not  in  esse  could  not 
bind  the  parties  not  in  esse,  and  that  such 
partition  binds  only  the  interest  of  the  life 
tenant  or  others  who  are  in  propria  persona 
parties  to  the  partition.  The  English  au- 
thorities are  a  unit  in  favor  of  the  propo- 
sition that,  where  the  life  tenants  make  vol- 
untary partition  which  is  fair  and  equal  at 
the  time  that  it  is  made,  it  is  binding  on 
the  persons  not  in  esse.  Thomas  ▼.  Gyles, 
2  Vem.  232. 

2  Coke  on  Littleton,  p.  171a,  says:  It  ia 
held  that  where  parceners  and  their  hus- 
bands make  partition  of  the  lands  held  in 
parcenary,  if  the  partition  is  equal  when 
made,  it  cannot  be  avoided  by  the  wives  or 
their  heirs  at  any  time.  The  reason  is  given 
thus:  For  the  "husbands  and  wives  were 
compellable  by  law  to  make  partition,  and 
that  which  they  are  compellable  to  do  in 
this  case  by  law,  they  may  do  by  agreement 
without  process  of  law.  If  the  annual  value 
of  the  land  be  equal  at  the  time  of  the  par- 
tition, and  after  become  unequal  by  any 
matter  subsequent,  as  by  surrounding,  ill- 
husbandry,  or  such  like,  yet  the  partition  re- 
mains good.  .  .  .  But  if  the  partition  be 
made  by  force  of  the  King's  writ,  and  judg- 
ment thereof  given,  it  shall  bind  the  feme 
coverts  forever,  albeit  the  parts  be  not  of 
equal  annual  value;  because  it  is  made  by 
the  sheriff  by  the  oath  of  twelve  men  by  au- 
thority of  law;   and  the  judgment  is  that 
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partition  diall  remain  flrm  and  stable  for- 
ever  as  hath  been  said."  Same  author  says, 
page  173b:  "A  partition  of  hinds  entailed 
between  parceners,  if  it  be  equal  at  the  time 
of  the  partition,  shall  bind  the  issues  in  tail 
forever,  albeit  the  one  do  alien  her  part." 
And  again  on  page  171a  that  author  states: 
"But  if  the  partition  made  between  the 
husbands  [perenter  lea  harona  (1)]  were 
thus,  that  each  part  at  the  time  of  the  allot- 
ment made  was  of  equal  yearly  value,  then 
it  cannot  afterwards  be  defeated  in  such 
cases."  And  on  page  166a  he  says:  "If  co- 
parceners make  partition,  at  full  age  and 
unmarried,  and  of  sane  memory,  of  lands 
in  fee  simple,  it  is  good  and  firm  forever, 
albeit  the  values  be  unequal;  but  if  it  be 
of  lands  entailed,  or  if  any  of  the  parceners 
be  of  non  aane  memorie,  it  shall  bind  the 
parties  themselves,  but  not  their  issues  un- 
less it  be  equal;  or  if  any  be  covert,  it  shall 
bind  the  husband,  but  not  the  wife  or  her 
heirs;  or  if  any  be  within  age,  it  shall  not 
bind  the  infant." 

Allnatt  on  Partition,  p.  31,  says:  "Par- 
tition between  parceners  in  tail,  if  it  be 
fair  and  equal  at  the  time,  shall  bind  the 
issue  in  tail  forever,  although  the  one  alien 
her  part.  But  if  the  partition  be  unequal, 
then,  although  it  shall  conclude  the  tenants 
in  tail  themselves  during  their  lives,  yet  the 
issue  of  the  parcener  who  has  the  lesser 
part  in  value  allotted  to  her  may  avoid  it 
after  her  death." 

Thus  we  see  that  the  English  courts  hold 
that  the  only  difference  between  a  voluntary 
partition  and  one  made  by  a  suit  in  court  is 
that,  in  order  to  bind  persons  not  in  esse, 
the  voluntary  partition  must  have  been 
equal  at  the  time  it  was  made.  If  it  was 
equal  when  made,  it  is  binding  upon  per- 
sons not  in  esse.  They  also  recognize  the 
doctrine  that  the  parties  can  do  by  a  volun- 
tary partition  what  the  law  would  require 
them  to  do  by  a  suit  in  court.  See  also  21 
Am.  &  Eng.  Enc.  Law,  p.  1132. 

30  Cyc.  159  states  the  English  doctrine  as 
above  set  out,  and  then  states  that  the 
courts  of  the  United  States,  so  far  as  they 
have  spoken  on  the  subject,  dissent  from  the 
English  decisions.  The  only  American  case 
cited  is  Buxton  v.  Bowen,  2  Woodb.  k  M. 
365,  Fed.  Cas.  No.  2,260. 

Freeman  on  Cotenancy  ft  Partition,  §  416, 
says  that  voluntary  partition  by  tenants  in 
tail  does  not  bind  the  heir  in  tail.  That  au- 
thor cites  only  Buxton  v.  Bowen,  supra. 

31  Am.  &  Eng.  Enc.  Law,  p.  1134,  says 
that  in  England  a  tenant  in  tail  is  held  to 
be  bound,  while  in  the  United  States  it  is 
otherwise,  citing  Buxton  v.  Bowen,  suprs, 
and  Buxton  v.  Uxbridge,  10  Met.  87.  It  is 
thus  seen  that  the  only  cases  in  the  United 
States  in  support  of  the  doctrine  that  the 
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heir  in  tail  is  not  bound  are  those  two  Bux- 
ton Cases.  Those  two  cases  arose  out  of 
the  same  will.  Benjamin  Buxton  devised 
one  half  of  his  land  and  personalty  to  his 
son  James  in  fee,  and  the  other  half  to  his 
son  John  in  tail.  John  and  James  executed 
a  mutual  partition  deed  dividing  the  land 
between  themselves.  After  the  partition, 
John  conveyed  the  land  allotted  to  him  in 
fee  to  a  third  party.  After  John's  death, 
his  son  brought  suit  against  the  party  hold- 
ing under  the  deed  made  by  his  fatheif,  for 
an  undivided  half  of  the  land  allotted  to 
John.  That  case  was  known  as  Buxton  v. 
Bowen,  supra,  and  was  decided  by  the 
United  States  circuit  court  of  the  first  cir- 
cuit. 

There  are  two  reasons  why  that  case 
should  not  be  regarded  as  authority  on  the 
question  here  under  consideration.  The 
first  is  that  it  involved  only  land  allotted 
to  the  father  of  the  plaintiff.  Under  the 
doctrine  of  the  English  court  holding  that 
a  partition  bound  the  heir  in  tail,  the  plain- 
tiff in  that  case  would  have  been  entitled 
to  the  whole  of  the  land  sued  for,  and  cer- 
tainly he  would  be  entitled  to  the  half 
which  he  sued  for.  It  seems  to  us  that  the 
discussion  of  the  question  as  to  whether 
that  partition  was  binding  on  the  heir  in 
tail  was  entirely  outside  of  the  issues  in 
that  case. 

In  the  second  place,  the  court  based  its 
ruling  almost  entirely  on  the  fact  that 
James  and  John,  when  they  made  a  parti- 
tion, did  not  hold  by  equal  rights,  one  own- 
ed in  fee  simple  and  the  other  in  fee  tail, 
and  the  case  was  made  to  turn  on  that 
distinction.  The  court  did  not  discuss  the 
authorities  on  the  question  here  involved. 
The  case  of  Buxton  v.  Uxbridge  was  also 
for  a  part  of  the  land  allotted  to  John,  the 
father  of  plaintiff.  That  case  does  cite 
Coke  on  Littleton,  §§  170a,  173b. 

It  will  be  found  by  a  comparison  of  the 
quotations  from  Coke  on  Littleton  hereto- 
fore made,  that  they  do  not  support  the 
holding  in  the  Buxton  Case,  but  are  diamet- 
rically the  opposite.  We  conclude  that  the 
English  doctrine  is  right,  and  hold  that  the 
volimtary  partition,  having  been  fair  and 
equal  when  made,  is  binding  on  the  plain- 
tiff herein,  who  was  not  in  esse  at  the  time 
of  the  partition. 

Freeman  on  Cotenancy  ft  Partition,  2d 
ed.  S  482,  says:  "But  in  order  to  bind  the 
interests  of  persons  not  in  esse,  the  pro- 
ceedings must  be  adapted  to  that  purpose. 
If  no  mention  is  made  of  such  interests, 
and  the  pleadings  and  judgment  are  found- 
ed upon  the  theory  that  the  persons  in  be- 
ing before  the  court  are  the  only  persons 
having  any  estates  or  interests  in  the  prop- 
erty, then  no  interests  are  'affected  eausept 
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those  vested  in  the  parties  before  the  court. 
Whenever  it  is  sought  to  bind  the  interests 
of  persons  not  then  in  being,  the  judgment 
must  be  one  which  'provides  for  and  pro- 
tects such  interests  by  substituting  the 
fund  derived  from  the  sale  of  this  land  in 
place  of  the  land,  and  preserving  it  to  the 
extent  necessary  to  satisfy  such  interests 
as  they  arise.'" 

In  this  particular  deed  the  rights  of  the 
parties  not- in  esse  were  recited  in  the  deed, 
and  their  rights  were  preserved,  the  corpus 
of  the  property  being  also  preserved,  so  that 
it  was  impossible  for  the  plaintiff  to  be 
injured  by  the  partition. 

The  claim  is  made  that  because  Elmore 
Phillips,  the  plaintiff's  father,  got  more 
than  his  proportion  of  the  hundred  acres, 
the  description  of  which  was  omitted  from 
tho  Higby  deed,  the  partition  as  to  this 
plaintiff  should  not  be  held  binding.  It  is 
said  that  the  omission  of  the  description 
of  that  hundred  acres  from  the  deed  ren- 
ders the  title  thereto  bad.  In  answer  to 
that,  we  say  that  every  fact  necessary  to 
make  the  title  good  by  adverse  possession 
appears  in  the  record. 

At  the  date  of  the  Higby  deed  the  grant- 
or therein  was  sui  juris,  and  placed  the 
grantees  in  that  deed  in  possession  of  the 
whole  520  acres,  and  adverse  possession 
thereunder  has  been  held  ever  since.  Legal 
title  by  adverse  possession  ripened  in  July, 
1881,  twenty-four  years  before  this  suit  was 
begun. 

In  Scannell  v.  American  Soda  Fountain 
Co.  161  Mo.  606,  loc.  cit.  618,  61  S.  W. 
891,  it  was  held  that  a  title  acquired  by 
adverse  possession  under  our  statute  is  in 
every  respect  as  good  for  purposes  of  at- 
tack or  defense  as  a  title  by  deeds  running 
back  to  the  government.  That  was  a  suit 
by  the  vendor  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  real  es- 
tate. The  contract  provided  in  effect  that 
it  should  not  be  binding  "if  any  defect 
should  be  found  in  the  title.'*  The  court 
said  (161  Mo.  loc.  cit.  619)  :  "A  court  of 
equity  would  not  force  upon  a  defendant  a 
title  in  which  there  was  any  real  defect, 
but  it  will  not  hesitate  to  require  him  to 
stand  up  to  his  contract  when  the  title 
offered  him  is  good  beyond  all  reasonable 
apprehension." 

In  fireffet  v.  Willman,  114  Mo.  loc.  cit. 
121,  21  S.  \N'.  462,  for  spet-itio  performance, 
the  court,  Hpcaking  of  a  title  bj^  adverse 
possession  against  the  heirs  of  a  deceased 
party,  said:  "He  has  now  been  dead  about 
(40)  years,  and  no  such  relative  has  yet 
turned  up.  The  plaintiff  has  been  in  pos- 
session of  the  premises  for  more  than  fif- 
teen years,  and  we  do  not  think  the  defend-  I 
ant  has  the  slightest  ground  to  apprehend 
41  L.R.A.(X.S.) 


any  annoyance  from  any  person  claiming 
title  to  any  interest  in  the  land  through 
relatives  of  Henry  M'Kee,  deceased." 

In  addition  to  what  is  said  above,  it  is 
said  in  30  Cyc.  167,  that  where,  by  statute 
or  otherwise,  a  warranty  is  implied  in  par- 
tition, it  is  not  broken  until  eviction,  and 
Freeman  on  Cotenancy  &  Partition,  §  533, 
holds  the  same.  No  one  holding  under  the 
partition  deed  in  this  case  has  ever  been 
evicted  under  a  claim  adverse  to  that  title, 
and  no  such  claim  has  ever  been  made. 

The  plaintiff  seems  to  have  labored  under 
a  mistake  as  to  her  rights  in  the  lands 
allotted  to  her  father;  but  that  is  her  mis- 
fortune, and  these  appellants  cannot  be 
made  to  suffer  therefor.  She  could  have 
recovered  all  the  land  allotted  to  her  fath- 
er. The  defendant  Evalyn  Beaty  could  not 
recover  any  of  it,  for  she  had  parted  with 
all  her  right  to  it  in  the  partition  deed. 
We  do  not  think  it  should  be  overlooked 
that,  in  the  deed  made  by  plaintiff  to  Staub, 
she  not  only  conveyed  an  undivided  fifth  of 
the  land,  but  stated  in  the  deed  that  it 
was  intended  to  convey  all  her  interest  in 
the  land.  That  certainly  meant  that,  if 
she  had  more  than  a  fifth,  it  should  pass 
by  the  deed.  It  could  not  have  been  meant 
for  any  purpose  except  to  pass  whatever 
interest  she  got  by  the  partition.  If  any- 
body is  to  suffer  for  her  failure  to  insist 
upon  her  full  and  absolute  right  to  all  the 
property  allotted  to  her  father,  she  must 
bear  the  loss,  and  cannot  shift  that  lou 
onto  these  defendants. 

The  judgment  is  reversed* 

Blair,  C,  dissents. 

Per  Curiam: 

The  foregoing  opinion  is  adopted  as  the 
opinion  of  the  court. 

All  concur. 


NEW    HAMPSHIRE    SUPREBfB 
COURT. 

ARTHUR  W.  EVANS 

V. 

FRANK  WATKINS. 
(76  N.  H.  433,  83  Atl.  915.) 

Husband  and  wife  —  separation  •-  pos* 
session  of  wife's  property  —right  to 
crop. 
A   man  who,  after  separation   from  his 

Note -^  Right  of  tenant  at  will  to  crops. 

Cases  where  a  person  is  entitled  to  re- 
tain possession  of  land  on  his  making  re- 
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wife,  retains  posseasion  of  her  land  which 
he  has  been  managing,  may  maintain  tres- 
pass quare  olausum  fregit  against  one  who 
enters  and  removes  a  crop  under  her  au- 
thority, since,  as  tenant  at  will,  he  can, 
until  lawfully  removed,  claim  the  crop  even 
as  againnt   the   owner. 

(June  4,   1912.) 

TRANSFER  by  the  Superior  Court  for 
Rockingham  County  for  the  opinion  of 
the  Supreme  Court  of  an  action  brought 
to    recover    the    value    of    standing    grass 


demption  thereof  or  fulfilling  a  decree  of  the 
court,  are  excluded. 

If  the  tenant  at  will  *'soweth  the  land, 
and  the  lessor,  after  it  iH  sowne  and  be- 
fore the  come  is  ripe,  put  him  out,  yet 
the  lessee  shall  have  the  come,  and  shall 
have  free  entrj'  egresse  and  regresse  to  cut 
and  Carrie  away  the  come,  because  he  knew 
not  at  what  time  the  lessor  would  enter 
upon  him."     Co.  Litt    §  68. 

That  is  to  say  where  a  tenancy  at  will 
is  determined  by  the  landlord,  the  tenant 
will  be  entitled  to  the  crops  which  he  has 
sown,  or  to  the  "emblements,"  as  they  are 
called.  Harwood  v.  Williams,  361  Mich. 
368,  126  N.  W.  475;  Goodwin  v.  Clover,  91 
Minn.  438,  103  Am.  St.  Rep.  517,  08  N.  W. 
322;  Harris  v.  Frink,  49  N.  Y.  24,  10  Am. 
Rep.  318,  reversing  2  Lans.  35;  Sornberger 
V.  Berggren,  20  Neb.  399,  30  N.  W.  413; 
Pfanner  v.  Stunner,  40  How.  Pr.  401;  Ma- 
honey  V.  Farley,  17  N.  Y.  Week.  Dig.  277. 
See  also,  as  asserting  the  rule  in  cases  wliere 
it  may  be  doubted  whether  it  was  neces- 
sary to  the  decision;  Davis  v.  Thompson,  13 
Me.  200;  Rising  v.  Stannard,  17  Mass.  282; 
Ellis  V.  Paige,  1  Pick.  43;  Delanev  v.  Root, 
99  Mass.  546,  97  Am.  Dec.  52;  'Towne  v. 
Bowers,  81  Mo.  491;  Mondav  v.  O'Neil,  44 
Neb.  724,  48  Am.  St,  Rep.  760,  63  N.  W. 
32;  Davis  v.  Brocklebank,  9  N.  H.  73: 
Plummer  v.  Currier,  52  N.  H.  287;  Howell 
▼.  Schenck,  24  N.  J.  L.  89;  Bittinger  v. 
Baker,  29  Pa.  66,  70  Am.  Dec.  154. 

Where  the  contract  provided  that,  in 
case  of  the  determination  of  the  lease  by 
the  lessor,  there  should  be  compensation 
"for  preparing  the  ground  for  the  reception 
of  seed,  or  for  any  other  extra  labor,"  it 
was  held  that  this  did  not  take  away  the 
tenant's  right  to  emblements.  Stewart  v. 
Doughty,  9  Johns.  108.  The  court  said: 
''The  common  law  has  established  a  distinc- 
tion in  respect  to  this  very  subject  of  em- 
blements, between  the  right  to  emblements 
and  the  costs  of  plowing  and  manuring  the 
ground,  so  that  the  determination  of  an  es- 
tate at  will  would  give  to  the  lessee. his 
emblements,  but  not  any  compensation  for 
these  improvements.  He  might  be  ousted 
of  the  possession  before  the  crop  was  in 
the  ground,  and  wholly  lose  the  expense  of 
plowing  and  manuring  the  l^nd,  though  if 
fie  was  ousted  afterwards,  he  would  be  en- 
titled to  the  emblements.  (Bro.  Abr.  title 
Emblements,  pi.  7,  title  Tenant  per  oopie 
de  court  roll,  pi.  3.).  We  ought  to  con- 
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brought  by  defendant  of  plaintiiTs  wife. 
Judgment  for   plaintiff  on  the   verdict. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £astman,  Scanimon,  &  Gard- 
iier,   for  plaintiff: 

The  tenant  by  the  curtesy  initiate  may 
bring  trespass  in  liin  own  name  for  any 
injury  to  the  usufruct  during  the  con- 
tinuance   of    the    estate. 

Mattocks  v.  Stearns,  9  Vt.  326;  8  Am. 
&£ng.  Enc.  Law,  2d  ed.  517;  2  Kent,  Com. 
131;  Vogt  V.  Ticknor,  48  N.  H.  242; 
Robie  V.   Chapman,  59  N.  H.  41. 


sider  the  compensation  intended  by  the  arti- 
cle for  such  a  case  as  this,  and  not  as'  an 
equivalent  for  the  crop  itself.  The  doc- 
trine of  emblements  is  founded  on  the  clear- 
est equity  and  the  soundest  policy,  and 
ought  to  receive  a  liberal  encouragement. 
Compensation  for  preparing  the  ground  for 
seed  is  not  an  indemnity  for  the  loss  of  the 
crop,  which  includes  the  loss  of  the  seed, 
the  labor  of  sowing  and  nursing  it,  and 
the  hopes,  to  the  laborer  and  his  family,  of 
a  fruitful  harvest."  This  was  a  case  of  a 
sale  under  execution  of  the  tenant's  right 
to  crops  in  the  ground,  and  it  was  also  held 
that  the  purchaser's  right  was  not  inter- 
fered with  by  the  tenant's  subsequent  aban- 
donment of  the  property  under  a  notice  to 
quit. 

In  Pfanner  v.  Stunner,  40  How.  Pr.  401, 
where  a  lease  was  made  for  a  year,  "with 
the  privilege  of  five  years  from  the  8th  of 
April  1868,  which  term  will  end  at  the  end 
of  each  year,  if  the  same  is  sold  at  any 
time  during  said  term,  without  notice,"  and 
the  premises  were  sold  in  January,  1869,  it 
was  held  that  the  plaintiff  was  entitled  to 
the  winter  crops  which  he  had  planted,  as 
the  tenancy  was  in  fact  one  at  will  as  re- 
gards the  actual  year. 

Where  a  lease  was  made  subject  to  a  sale 
on  three  months'  notice,  and  no  rent  was  to 
be  paid  for  the  year  in  which  the  sale  oc- 
curred, it  was  held  that  this  did  not  pre- 
vent the  tenant  from  taking  his  emble- 
ments, nor  did  the  fact  that  he  received  a 
crop  that  was  in  the  ground  when  he  en- 
tered upon  his  tenancy  some  years  before. 
Comfort  V.  Duncan,  1  Miles  (Pa.)  229. 

If  one  buy  land  knowing  that  the  posses- 
sor is  a  tenant  at  will  of  the  seller,  he  can- 
not defeat  such. tenant's  right  to  his  crops. 
Brown  v.  Thurston,  56  Me.  126,  96  Am.  Dec. 
438. 

The  right  does  not  extend  to  possession  of 
the  land.  Humphries  v.  Humphries,  25  N. 
C.  (3  Ired.  L.)  362,  where  it  was  held  that 
a  tenant  at  will  was  not  entitled  to  remain 
in  possession  for  the  purpose  of  cultivating 
the  crops,  as  the  right  to  emblements  did 
not  give  a  right  to  tlie  possession  or  an  es- 
tate in  the  land,  but  only  the  privilege  of 
ingress  and  egress  as  far  as  necessary  for 
due  attention  to  the  crops. 

Nor  docs  the  right  include  more  than  one 
crop  a  year  from  the  same  stubble.  Hen- 
drixson  v.  Cardwell,  9  Baxt.  389,  40  Am. 
Rep.  93,  where,  while  the  court  was  of  the 
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Messrs.  Shate  A  Shute  and  Arthur  O. 
Fuller,  for  defendant: 

The  husband's  possession  of  land,  the 
title  to  which  stood  in  the  wife,  ia  not 
notice  of  anj  claim  on  his  part  adverse  to 
her  title. 

Marshall  ▼.  Pierce,  12  N.  H.  131. 

Vogt  V.  Ticknor,  48  K.  H.  260,  and  Robie 
V.  Chapman,  59  N.  H.  41,  are  expressly 
overruled  in  Pearson  v.  Pearson,  60  N.  H. 
499. 


Parsons,  Ch«  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  trespass  quare  datuum. 
The  court  found  a  verdict  for  the  plaintiff, 
if  the  plaintiff  could  maintain  the  action 
upon  the  facts  stated.  This,  as  the  find- 
ing, is  expressed,  is  understood  to  mean  a 
verdict  for  the  plaintiff,  if  one  eould  be 
found  from  the  facts  reported. 

The  plaintiff  was  in  possession.  His  pos- 
session was  a  sufficient  foundation  for  the 


opinion  that  the  tenancy  was  not  one  at 
will,  it  was  held  that  where  a  tenant  in 
November,  1872,  sowed  winter  oats  and  har- 
vested the  same  in  June,  1873,  and  he 
"plowed  in"  the  stubble  so  as  to  get  another 
crop  and  then  gave  up  the  premises  appar- 
ently on  demand,  without  objection,  and 
with  no  mention  of  the  growing  crop,  it 
was  held  that  he  was  not  entitled  to  the  sec- 
ond crop  of  oats  that  came  from  the  stubble. 
In  Graves  v.  Weld,  2  Nev.  A  M.  726,  6  Bam. 
&  Ad.  106,  2  L.  J.  K.  B.  N.  S.  176,  the 
court  seems  to  have  been  of  a  similar  opin- 
ion. 

I  Hay  and  grass. 

It  is  usually  asserted  by  the  writers  that 
emblements  do  not  include  hay  and  grass, 
though  some  question  seems  to  have  been 
made  about  annually  planted  grass. 

In  Evans  v.  Iglehart,  6  Gill  A  J.  171,  it 
was  held  that  clover  and  hay  were  not  em- 
blements, and  therefore  were  not  a  part  of 
a  decedent's  personal  estate.  See  also,  to 
similar  effect,  Evans  v.  Hardy,  76  Ind.  527. 

In  Reiff  v.  Reiff,  64  Pa.  134,  it  was  held 
that  uncut  grass,  part  mixed  timothy  and 
clover  and  part  timothy,  was  not  emble- 
ments, and  therefore  did  not  belong  to  the 
tenants  of  a  deceased  life  tenant. 

And  in  Potts  v.  Clarke,  20  N.  J.  L.  636, 
the  court,  in  holding  that  a  reversioner 
might  recover  for  damage  to  grass,  said: 
"At  the  common  law,  grass  is  not  included 
in  the  word  'emblements,'  because  it  is  the 
natural  profits  of  the  soil." 

So,  in  Brittain  v.  McKay,  23  N.  C.  (1 
Ired.  L.  265,  35  Am.  Dec.  735,  the  court  was 
of  the  opinion  that  standing  grass  was  not 
fruotus  induatrialea. 

In  Graves  v.  Weld,  supra,  barley  and 
later  clover  were  both  planted  in  the  aame 
ground  in  the  spring;  the -tenancy  deter- 
mined in  July;  both  crops  were  out  to- 
gether in  the  fall,  the  clover  then  being  of 
little  value.  At  the  end  of  the  following 
May,  the  clover,  which  thus  required  more 
than  a  year  to  mature,  was  cut  by  the  re- 
versioner, and  it  was  held  that  he  was 
entitled  to  it. 

On  the  other  hand,  there  are  several  cases 
in  which  the  courts,  as  in  Evawb  v.  Wat- 
kins,  have  held  tenants  at  will  entitled  to 
hay  and  grass,  without  noticing  any  dis- 
tinction between  them  and  ordinary  crops. 

Thus,  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hall,  71  Ark.  302,  74  S.  W.  293,  it  was 
held  that  a  tenant  at  will  might  bring-  an 
action  against  a  third  party  for  the  de- 
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struction  of  uncut  grass  not  planted  by  the 
tenant  at  will. 

In  Goodwin  v.  Clover,  01  Minn.  438,  103 
Am.  St.  Rep.  617,  08  N.  W.  822,  it  was  held 
that  a  tenant  at  will  was  entitled  to  grain 
and  to  the  natural  crop  of  hay. 

So,  in  Tuttle  v.  Langley,  68  N.  H.  464, 
39  Atl.  488,  it  wsa  held  that  a  tenant  at 
will  is  entitled  to  the  hay. 

See  also  Wimp  v.  Early,  104  Mo.  App.  86, 
78  S.  W.  343,  wnere  it  was  held  that  a  crop 
of  timothy  seed,  whether  sold  before  or 
after  it  was  gathered,  was  not  a  part  of 
the  realty  as  regards  the  statute  of  frauds. 

In  Sherburne  v.  Jones,  20  Me.  70,  where 
it  appeared  that  the  owner  of  land  made  a 
certain  person  a  deed  of  the  property  in 
June,  but  continued  in  possession,  farming 
the  land  the  same  as  before,  and  hay  in  the 
barn  in  August  was  taken  on  execution  by 
a  deputy  sheriff  and  sold  for  a  debt  of  the 
grantor  of  the  deed,  and  it  appeared  that 
the  deed  waa  given  in  payment  of  a  debt 
due  from  the  grantor  to  the  grantee,  and 
that  the  place  had  been  taxed  to  the  grantor, 
and  nothing  else  appearing  as  to  the  ten- 
ancy or  as  to  the  ownership  of  the  hay, 
it  was  held  that  the  grantee  in  the  deed 
could  not  recover  from  the  deputy  sheriff 
for  the  hay. 

Tenancy  ended  by  act  of  tenant. 

Where  the  tenancv  at  will  is  ended  by 
the  voluntary  act  oi  the  tenant,  he  is  not 
entitled  to  the  crops.  Chandler  v.  Thurston, 
10  Pick.  206. 

In  Gland  v.  Burdwick,  Cro.  Eliz.  pt.  2, 
p.  460,  "upon  a  special  verdict  the  case  was, 
a  feme  copyholder,  durante  wduitate,  after 
the  custom,  sows  the  land,  and  before  sev- 
erance of  the  corn,  takes  baron.  Who 
should  have  the  corn?  was  the  question  be- 
twixt the  baron  and  the  lord  of  the  manor. 
And  after  argument,  it  was  adjudged  for 
the  lord  (the  defendant)  that  he  should 
have  the  corn/'  as  the  tenancy  was  deter- 
mined by  act  of  the  tenant. 

If  the  tenant  is  aware  that  his  tenancy 
must  expire  before  the  reaping  of  the  crops, 
he  sows  in  such  a  case  at  his  peril.  Thomas 
V.  Noel,  81  Ind.  382. 

Where  a  parson  sowed  the  parsonage  land 
with  rye  in  the  fall,  and  in  the  early 
spring  sold  the  rye  in  the  ground,  and  a 
little  later  in  the  spring,  voluntarily  severed 
his  connection  with  the  church,  it  was  held 
that  his  assignee  of  the  rye  was  not  en- 
titled to  it  Debow  t.  Colfax,  10  N.  J.  L 
128.  B.  B.  B. 
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action  against  the  defendant,  who  had  no  ti- 
tle, unless  the  plaintiff's  wife,  by  the  sale  of 
the  grass,  could  give  the  defendant  a  right 
to  enter  upon  the  land.  This  she  could  not 
give,  unless  she  might  herself  rightfully  en- 
ter and  take  the  grass.  The  facts  are  briefly 
reported,  but  they  are  sufficient  to  authorize 
the  verdict.  Assuming  upon  the  facts  stated 
that  the  wife  was  the  legal  owner  of  the  ti- 
tle, free  from  the  control  and  interference 
of  her  husband,  she,  as  owner,  could  not 
rightfully  enter,  if  her  husband  was  right- 
fully in  possession  of  the  premises,  unless 
he  occupied  as  her  servant  or  agent. 

In  1907  the  plaintiff  bought  the  premises 
and  paid  for  them,  intending  to  take  the 
deed  in  his  own  name;  but,  his  wife  protest- 
ing that  she  would  not  go  there  to  live  un- 
less the  title  was  taken  in  her  name,  the 
conveyance  was  made  to  her;  and  it  is  in- 
ferred that  the  family  went  "there  to  live," 
and  occupied  the  premises  (which  appear  to 
have  been  a  farm)  until  some  months  be- 
fore the  alleged  trespass,  when  the  husband 
and  wife  separated,  the  husband  continuing 
in  the  possession,  having  "sowed  oats  upon 
a  portion  of  the  premises."  From  these 
facts  it  could  be  inferred  that,  although  the 
deed  was  taken  in  the  wife's  name,  the  hus- 
band had  the  control  and  management  of 
the  farm  upon  which  the  family  lived. 

Where  the  wife  has  the  legal  title  to  a 
farm  managed  and  controlled  by  her  hus- 
band as  if  he  were  the  owner,  it  is  held  in 
Albin  V.  Lord,  39  N.  H.  196,  204,  205,  that, 
in  the  absence  of  evidence  to  the  contrary, 
it  is  to  be  presumed  that  he  holds  and  oc- 
cupies as  her  tenant,  under  some  agreement 
bj  which  the  crops  are  to  be  appropriated 
for  the  benefit  of  the  family,  rather  than 
that  he  carries  it  on  for  her  in  the  capacity 
of  a  servant  or  hired  man.  But  in  State  v. 
Hayes,  59  N.  H.  450,  this  conclusion  was 
considered  to  be  erroneous,  and  it  was  there 
held  that  whether  the  husband  occupied  as 
the  tenant  or  servant  of  his  wife  was  a 
question  of  fact.  There  is  no  evidence  that 
the  husband  was  the  servant  or  agent  of  his 
wife  in  the  management  of  the  farm,  or 
that  he  went  into  the  occupation  of  it 
against  or  without  her  consent.  Upon  these 
facts  the  only  conclusion  that  can  be  reached 
is  that  he  occupied  as  her  tenant;  and,  no 
other  contract  being  shown,  it  must  be  held 
that  he  occupied  as  tenant  at  will  (P.  S. 
chap.  246,  §  1),  presumably,  from  the  na- 
ture of  the  property,  as  such  tenant  from 
year  to  year. 

But  the  wife,  as  owner,  could  not  law- 
fully enter  and  take  the  crops  against  him 
as  tenant  at  will  until  the  tenancy  was  le- 
gally determined.  P.  S.  chap.  246,  §  2; 
Plummer  v.  Currier,  62  N.  H.  287,  295, 
296;  Dickinson  ▼.  Goodspeed,  8  Cush.  119; 
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Hilbourn  y.  Fogg,  99  Mass.  11.  There  wtA 
no  evidence  that  the  plaintifTs  tenancy  had 
been  determined  prior  to  the.  defendant's  en- 
try. As  the  plaintiff  was  rightfully  in  pos- 
session, he  could  maintain  this  action 
against  the  defendant,  claiming  under  the 
owner  of  the  premises.  It  is  therefore  un- 
necessary to  consider  the  question  of  result- 
ing trust,  and  that  of  the  husband's  right 
in  the  wife's  land  under  the  statute  (P.  S. 
chap.  176,  §  1),  which  have  been  argued. 
Judgment  for  the  plaintiff  on  the  verdict. 

All  concur. 
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TERRITORY  OF  NEW  MEXICO 

T. 
THOMAS  M.  DAVENPORT,  Appt 

(—  N.  M.  — ,  124  Pac.  795.) 

Sunday  —  prohibited  grames  —  baseball. 

1.  Baseball  does  not  come  within  the 
class  of  "sports"  prohibited  on  Sunday  by 
§  1368,  Comp.  Laws  1897. 

Statute  —  criminal  —  strict  construc- 
tion. 

2.  The  common-law  rule  for  the  construc- 
tion of  criminal  statutes  being  in  force  in 
New  Mexico,  such  statutes  must  be  strictly 
construed,  according  to  their  letter,  and 
nothing  must  be  regarded  as  being  included 
within  such  a  statute  that  is  not  both  with- 
in its  letter  and  spirit. 

Same  —  ejnsdem  generis. 

3.  By  the  use  of  the  words  "horse  racing 
and  cock  fighting,"  the  legislature  pointed 
out  the  class  of  sports  which  it  intended  to 
prohibit,  and  baseball,  not  being  in  the  same 
class  of  sports,  is  not  prohibited. 

Sunday  —  public  meeting  —  attendance. 

4.  Section  1368,  Comp.  Laws  1897,  does 
not  forbid  engaging  in  a  public  exhibition 
or  public  meeting,  but  maKes  it  an  offense 
only  to  attend  such  publio  meeting  or  exhi- 
bition. 

Same  —  labor. 

5.  Playing  baseball  does  not  constitute 
labor  within  the  meaning  of  said  §  1368. 

Same  ^  amusement. 

6.  Baseball  is  essentially  and  naturally  in 
the  nature  of  amusement,  both  for  the  par- 
ticipants and  spectators,  and  is  far  remoyed 
from  the  ordinary  meaning  of  the  word 
"labor." 

(May  15,  1912.) 

Headnotes  by  Haitna,  J. 

Note.  ^^  Playing  baseball  an  Sunday  as 

an  offense. 

This  note  is  supplemental  to  notes  to 
State  V.  Prather,  21  L.R.A.(N.S.)  23,  and 
Ex  parte  Roquemore,  32  L.R.A.(N.S.)  1180, 
since  the  time  of  a  preparation  of  the  lat- 
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APPEAL  bj  defendant  from  a  judgment 
of  the  District  Court  for  Curry  County 
convicting  him  of  playing  baseball  on  Sun- 
day.   Reversed. 

Statement  by  Hanna,  J.: 

Information  was  filed  in  the  district 
court  of  Curry  county,  charging  the  defend- 
ant, in  three  counts,  with  having  violated  § 
1368  of  the  Comp.  Laws  1897,  commonly 
known  as  the  "Sunday  law."  A  jury  was 
waived,  and  the  cause  was  submitted  to  the 
court  for  determination,  upon  the  follow- 
ing agreed  statement  of  facts,  viz,: 

"First.  That  on  the  20th  day  of  August, 
1911,  in  the  town  of  Clovis,  in  Curry  coun- 
ty. New  Mexico,  the  same  being  Sunday,  the 
first  day  of  the  week,  the  said  defendant, 
Thomas  M.  Davenport,  did  engage  in  and 
attended  a  game  of  baseball.  That  said  de- 
fendant, Davenport,  was  personally  present 
and  a  witness  of  said  ball  game  aforesaid, 
and  participated  in,  and  actually  played  as 
one  of  the  players  in,  said  game.  That  said 
ball  game  was  not  for  religious  worship  or 
instruction.  That  a  large  crowd  of  persons 
were  present  and  witnessed  said  ball  game, 
and  paid  money  for  admission  tickets  for 
the  privilege  of  so  doing.  That  said  ball 
game  was  solely  for  the  purpose  of  amuse- 
ment. 

"Second.  That  on  the  said  20th  day  of 
August,  1911,  in  the  town  of  Clovis,  in 
Curry  county.  New  Mexico,  the  said  date 
being  Sunday,  the  first  day  of  the  week,  the 
said  defendant^  Thomas  M.  Davenport,  did 
engage  in  the  managing,  promoting,  and 
playing  of  a  game  of  baseball.  That  the 
said  defendant^  Davenport,  arranged  for  the 


playing  of  said  game,  in  that  he  secured 
the  services  of  players  to  play  the  game, 
secured  a  park  or  place  in  which  the  game 
was  played,  and  directed  and  managed  said 
game  wh^e  it  was  being  played,  and  actu- 
ally engaged  personally  in  the  playing 
thereof.  That  an  admission  fee  was  fixed 
by  the  said  defendant,  Davenport,  collected 
under  his  orders,  and  that  he  and  the  play- 
ers associated  with  him  in  the  playing  of 
said  game  of  ball  benefited  pecuniarily 
therefrom.  That  several  hundred  persons 
attended  and  witnessed  said  game.  That 
the  said  game  of  baseball  aforesaid  was  not 
a  work  or  labor  of  necessity,  charity,  or 
mercy." 

The  court  found  the  defendants  guilty  in 
all  three  counts,  and  judgment  was  rendered 
accordingly,  from  which  judgment  this  ap- 
peal is  prosecuted. 

Messrs.  Harry  Ii.  Patton  and  Henry 
G.  Coorfl,  Jr.,  for  appellant: 

A  game  of  baseball  is  not  the  character  of 
sport  contemplated  by  the  statute. 

State  V.  Prather,  79  Kan.  513,  21  L.R.A. 
(N.S.)  23,  131  Am.  St.  Rep.  339,  100  Pac. 
67;  St.  Louis  Agri.  &  Mechanical  Asso.  v. 
Delano,  37  Mo.  App.  284,  affirmed  in  108 
Mo.  217,  18  S.  W.  1101;  Howell  v.  Stewart, 
54  Mo.  400;  Fusz  v.  Spaunhorst,  67  Mo. 
256;  State  v.  Bryant,  90  Mo.  534,  2  S.  W. 
836;  bt.  Louis  v.  Laughlin,  49  Mo.  559; 
Ex  parte  Neet,  157  Mo.  527,  80  Am.  St.  Rep. 
638,  57  S.  W.  1025;  People  v.  Dennin,  35 
Hun,  327,  3  N.  Y.  Crim.  Rep.  127;  People 
V.  Roach,  61  Misc.  42,  114  N.  Y.  Supp.  742; 
People  ex  rel.  Bedell  v.  De  Mott,  38  Misc. 
171,   77  N.  Y.  Supp.  249;    People  ex   rel. 


ter  of  which  but  one  case  aside  from  Teb- 
BITOBT  v.  Davenpobt  seems  to  have  been 
reported  on  this  subject. 

In  Cheeves  v.  State,  5  Okla.  Crim.  Rep. 
361,  114  Pac.  1125,  it  was  held  that  mere- 
ly engaging  in  a  game  of  baseball  on  Sunday 
does  not  constitute  "gaming"  within  the 
meaning  of  a  statute  prohibiting  on  that 
day  "all  shooting,  sporting,  horse  racing, 
gaming,  or  other  public  sports,"  as  gaming 
"means  all  contests  of  chance,  strength,  or 
skill  between  men  or  beasts,  upon  the  re- 
sult of  which  a  wager  is  laid." 

Nor  does  a  game  of  baseball  engaged  in 
merely  for  the  entertainment  and  pleasure 
of  those  who  participate  constitute  a  "pub- 
lic sport"  within  the  meaning  of  the  Okla- 
homa statute,  although  other  persons  than 
those  engaged  therein  may  be  entertained 
thereby.    Ibid. 

But  "when  a  game  of  baseball  is  played 
on  the  first  day  of  the  week,  and  an  ad- 
mittance fee  is  charged  for  witnessing  the 
game,  this  fixes  the  character  of  such  game 
as  a  public  sport,  and  all  who  engage  or 
take  part  in  it  are  liable  to  prosecution  and 
conviction  under  the  law."  Ibid. 
41  L.R.A.(N.S.) 


On  the  distinction  between  public  and 
private  sports,  the  court  said:  "The  line 
of  demarcation  between  private  sports  and 
public  sports  is  clear.  Private  sports  are 
those  which  are  engaged  in  for  the  enter- 
tainment and  pleasure  of  ^ose  who  partici- 
pate therein.  Public  sports  are  those  which 
are  engaged  in  for  the  entertainment  and 
pleasure  of  the  public.  Because  other  per- 
sons than  those  engaged  in  a  private  sport 
may  be  entertained  thereby  would  not 
bring  such  private  sport  within  the  mean- 
ing of  the  law.  As  the  law  does  not  make 
private  sports  an  offense  against  the  stat- 
utes, but  confines  its  penalties  to  those  who 
engage  in  public  sports,  a  line  of  demarca- 
tion must  exist  which  will  distinguish  pub- 
lic sports  from  private  sports.  In  order 
to  constitute  a  public  sport,  it  must  have 
been  given  for  the  entertainment  of  the 
public,  which  is  evidenced  by  the  fact  that 
it  is  paid  for  by  the  public."    Ibid. 

As  to  validity  of  classification  in  Sunday 
law,  see  notes  to  State  v.  Dolan,  14  L.R.A. 
(N.S.)  1259,  and  Carr  y.  State,  32  L.R.A. 
(N.S.)   1190.  .    A.  C.  W. 
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Poole  V.  Hesterberg,  43  Misc.  510,  80  N.  Y. 
Supp.  498. 

Baseball  is  not  a  public  meeting  or  ex- 
hibition. 

Harris  t.  Com.  &1  Va.  240,  59  Am.  Rep. 
660;  Ex  parte  Roquemore.  60  Tex.  Crim. 
Rep.  282,  32  L.R.A.(N.S.)  1186,  131  S.  W. 
101. 

The 'acts  of  defendant  in  managing,  pro- 
moting, and  playing  the  game  were  not 
labor  within  the  statute. 

St.  Louis  Agri.  &  Mechanical  Asso.  v. 
Delano,  37  Mo.  App.  284;  Edwards  t.  Mc- 
Clellan,  118  N.  Y.  Supp.  181 ;  William  Fox 
Amusement  Co.  y.  McCIellan,  62  Misc.  100, 
114  N.  Y.  Supp.  694. 

Mr.  Frank  W.  Clancy,  Attorney  Gener- 
al, for  the  territory. 

Hanna,  J.,  delivered  the  opinion  of  the 
court: 

The  information  charged  the  defendant 
with  having  engaged  in  a  game  of  baseball 
on  Sunday,  and  that  he  thereby  violated  § 
1368,  Comp.  Laws  1897,  in  three  particu- 
lars, viz:  First,  that  it  was  such  sport  as 
constituted  a  violation  of  the  statute;  sec- 
ond, that  it  constituted  attendance  at  a 
public  meeting;  and,  third,  that  it  consti- 
tuted labor.  Section  1368  is  as  follows: 
"Any  person  or  persons  who  shall  be  found 
on  the  first  day  of  the  week,  called  Sun- 
day, engaged  in  any  sports,  or  in  horse  ra- 
cing, cock  fighting,  or  in  any  other  manner 
disturbing  any  worshipping  assembly,  or 
private  family,  or  attending  any  public 
meeting  or  public  exhibition,  excepting  for 
religious  worship  or  instruction,  or  engaged 
in  any  labor,  except  works  of  necessity, 
charity,  or  mercy,  shall  be  punished,"  etc. 
Penal  statutes  are  to  be  strictly  construed, 
and  the  courts  all  uniformly  so  hold.  It 
is  true  in  some  of  the  states  this  rule  has 
been  abrogated  by  statute,  but  in  New  Mex- 
ico we  have  no  statute  authorizing  us  to 
depart  from  the  strict  rule  of  the  common 
law  in  this  respect. 

Hence  we  must  give  to  the  statute  now 
unde»  consideration  a  strict  construction, 
according  to  its  letter,  and  nothing  must  be 
regarded  as  being  included  within  it  that  is 
not  both  within  the  letter  and  spirit  of  the 
statute.  "And  where  a  statute  ef  this  kind 
contains  such  an  ambiguity  as  to  leave  rea- 
sonable doubt  of  its  meaning,  where  it  ad- 
mits of  two  constructions,  that  which  oper- 
ates in  favor  of  life  or  liberty  is  to  be  pre- 
ferred." Lewis's  Sutherland,  Stat.  Constr.- 
2d  ed.  I  520.  The  above  statute  is  pecu- 
liarly worded,  and  from  our  research  we 
have  been  unable  to  find  a  similar  statute 
in  any  other  state.  Its  meaning  and  intent 
are  not  clear,  and  it  is  very  ambiguous. 
The  legislature  of  New  Mexico  should  en- 
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act  a  statute  upon  Sunday  observance  that 
would  plainly  express  the  prohibited  acts,  so 
that  the  people  would  be  able  to  know,  with- 
out construction  by  the  courts,  wliat  it  was 
intended  to  prohibit.  Courts  cannot  enact 
law^H  and  are  limited  simply  to  their  con- 
struction and  interpretation,  and  under 
well-defined  rules.  To  sustain  the  judgment 
of  the  lower  court,  upon  the  first  count  of 
the  information,  we  would  be  compelled  to 
hold  that  the  legislature  intended  to  pro- 
hibit all  "sports"  on  the  Sabbath  day,  how- 
ever innocent  or  harmless  they  might  be. 
Can  it  be  that  the  legislature,  by  the  use 
of  the  word,  intended  to  so  limit  and  re- 
strict the  liberty  of  the  people?  To  so  hold 
would  be  to  prevent  members  of  a  family 
from  engaging  in  a  game  of  croquet,  tennis, 
or  golf,  or  other  like  sports;  in  fact,  would, 
instead  of  making  Sunday  a  day  of  rest  and 
relaxation  from  business  and  labor,  and  a 
day  to  be  looked  forward  to  with  pleasure, 
cause  the  people  to  regard  it  as  a  day  to  be 
dreaded,  for  fear  they  might  be  haled  into 
court  and  fined  for  infraction  of  the  law. 

We  think  the  lawmakers,  by  the  use  of 
the  words  "horse  racing*  or  cock  fighting," 
pointed  out  the  class  of  sports  which  they 
intended  to  prohibit,  and  that  they  intend- 
ed to  prohibit  only  such  sports  as  tended 
to  immorality,  li  is  well  known  that  horse 
racing  and  cock  fighting,  by  reason  of  the 
fact  that  a  purse  is  usually  paid  to  the 
owner  of  the  winner,  and  that  gambling  and 
betting  sometimes  "attend  such  sports,  arc 
generally  considered  immoral.  Re  Hull,  18 
Idaho,  475,  30  L.R.A.(N.S.)  465,  110  Pac. 
256.  In  the  case  of  State  v.  Prather,  79 
Kan.  513,  21  L.R.A.(N.S.)  23,  131  Am.  St. 
Rep.  339,  100  Pac.  57,  the  supreme  court 
of  Kansas,  in  discussing  the  question  as  to 
whether  baseball  was  prohibited  by  a  stat- 
ute which  prohibited  all  ''games"  on  the 
Sabbath  day,  said:  ''In  the  broad  sense 
in  which  the  word  is  often  used  it  includes 
baseball.  Giving  to  the  language  this  in- 
terpretation, the  statute  necessarily  applies 
to  every  contrivance  or  institution  which 
falls  within  the  general  term.  This  con- 
struction would  make  the  statute  apply  to 
every  game,  to  authors,  whist,  chess,  check- 
ers, backgammon,  and  cribbage,  even  when 
played  within  the  privacy  of  one's  home, 
and  to  croquet,  basket  ball,  tennis,  and  golf, 
whether  played  in  public  or  on  private 
grounds.  It  hardly  seems  probable  that  it 
could  have  been  the  intention  of  the  leg- 
islature to  enact  a  provision  so  drastic  in 
its  terms  as  to  make  the  playing  of  all 
games  on  Sunday  misdemeanors  without  re- 
gard to  their  character."  And  the  supreme 
court  of  Missouri  in  the  case  £x  parte  Neet, 
157  Mo.  627,  80  Am.  St.  Rep.  638,  57  S.  W. 
1025,  in  speaking  of  baseball,  says:     ''Base- 


no 
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ball  does  not  belong  to  the  same  class,  kind, 
species^  or  genus  as  horse  racing,  cock  fight- 
ing, or  card  playing.  It  is  to  America  what 
cricket  is  to  England.  It  is  a  sport  or 
athletic  exercise,  and  is  commonly  called  a 
'game,'  but  it  is  not  a  gambling  game  or 
productive  of  immorality.  In  a  qualified 
sense  it  is  affected  by  chance,  but  it  is  pri- 
marily and  properly  a  game  of  science,  of 
physical  skill,  of  trained  endurance,  and 
of  natural  adaptability  to  athletic  skill." 
To  hold  that  the  word  "sports,"  used  in 
our  statute,  was  designed  to  prevent  people 
from  engaging  in  baseball  on  Sunday,  would 
make  the  statute  so  elastic  that  it  would 
prohibit  all  sports,  however  innocent  or 
harmless  they  might  be,  and  however  much 
they  might  tend  to  make  the  Sabbath  day 
a  day  of  rest  and  relaxation  from  labor.  As 
remarked  by  the  court  in  Ex  parte  Neet,  su- 
pra: "Such  a  construction  would  have  cur- 
tailed many  of  the  pleasures  of  many  of  our 
people,  without  elevating  them  or  improv- 
ing their  moral  tone.  Until  the  law-makers 
expressly  provide  for  such  sweeping  changes 
in  the  lives  and  customs  of  our  people,  it 
is  not  proper  for  the  courts,  by  construc- 
tion, to  impair  their  natural  rights  to  en- 
joy these  sports  or  amusements  that  are 
neither  mala  in  ae  nor  mala  prohihita, — 
neither  immoral  nor  hurtful  to  body  or 
soul." 

We  therefore  hold  that  baseball,  so  long 
as  it  is  conducted  and  carried  on  in  a  harm- 
less and  proper  manner,  free  from  rowdy- 
ism, gambling,  and  immorality,  does  not 
come  within  sports  prohibited  by  the  stat- 
ute. 

The  second  count  of  the  information 
charges  that  the  defendant  "did  unlawfully 
engage  in  and  attend  a  public  exhibition 
and  a  public  meeting,  to  wit,  a  game  of 
baseball,  said  meeting  and  exhibition  not 
being  for  religious  worship  or  instruction." 
This  charge  is  based  upon  that  portion  of 
the  statute  which  prohibits  "attending  any 
public  meeting  or  exhibition,  except  for  re- 
ligious worship  or  instruction."  Even 
though  baseball  should  be  held  to  be  a 
public  meeting  or  exhibition,  which  we  do 
not  hold  nor  decide,  as  the  question  is  not 
involved  in  this  case,  nor  necessary  to  a 
decision,  still  it  is  apparent  that  this  does 
not  forbid  engaging  in  a  public  exhibition 
or  public  meeting,  but  only  makes  it  an 
offense  to  attend  such  public- meeting  or  ex- 
hibition. The  agreed  statement  of  facts 
shows  that  the  defendant  engaged  in  the 
managing,  promoting,  and  playing  the  game. 
We  are  unable  to  see  how,  in  any  proper 
and  ordinary  sense  in  which  the  word  "at- 
tend" may  be  used,  a  person  who  performs 
at  the  exhibition  or  speaks  in  public  meet- 
ing can  be  said  to  attend  the  exhibition  or 
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meeting.  The  ordinary  meaning  of  this  lan- 
guage is  that  the  persons  who  go  to  any 
such  exhibition  or  meeting  as  spectators  or 
auditors  are  guilty  of  an  offense  which  can- 
not extend  to  the  performance  themselves, 
and  this  defendant  appears  to  have  been  a 
performer  at  the  game  of  baseball.  The  cor- 
rectness of  this  interpretation  is  conceded 
by  the  able  attorney  general,  and  therefore 
it  is  not  necessary  for  us  to  further  dis- 
cuss this  branch  of  the  case. 

The  third  count  of  the  information 
charges  that  the  defendant  "did  engage  in 
labor,  to  wit,  the  managing,  promoting,  and 
playing  of  a  game  of  baseball,  the  same  not 
being  a  work  of  necessity,  charity,  or 
mercy."  The  learned  judge  of  the  court  be- 
low held  "that  what  was  done  by  the  de- 
fendant as  described  in  the  stipulation — 
constituting  both  physical  exertion  and  re- 
muneration therefor — constituted  labor 
within  the  statute."  We  are  unable  to  con- 
cur in  this  definition  of  labor  as  used  in 
the  statute.  Webster  defines  labor  to  be: 
"Exertion  of  muscular  strength,  or  bodily 
exertion  which  occasions  weariness;  particu- 
larly, the  exertions  of  the  limbs  in  occu- 
pations by  which  subsistence  is  obtained, 
as  in  agriculture  and  manufactures,  in  dis- 
tinction from  exertion  of  strength  in  play 
or  amusements,  which  are  dominated  exer- 
cise, rather  than  labor."  Physical  exer- 
tion alone  certainly  does  not  constitute  la- 
bor within  the  meaning  of  the  statute,  oth- 
erwise people  would  be  precluded  by  stat- 
ute from  walking,  engaging  in  any  recre- 
ation, or  doing  any  act,  unless  the  same  was 
a  matter  of  necessity,  charity,  or  mercy; 
nor  does  the  mere  fact  that  remuneration  is 
received  for  physical  exertion  change  the 
character  of  that  exertion  so  as  to  make  it 
labor,  if  it  would  not  otherwise  be  so.  If 
a  man  chops  a  cord  of  wood,  we  would  all 
agree  that  that  is  labor,  whether  he  re- 
ceive any  compensation  for  it  or  not;  and, 
on  the  other  hand,  it  must  equally  be  true 
that  recreation  or  amusement  is  not  trans- 
formed into  labor  because  the  persons  in- 
dulging in  the  recreation  or  amusement  re- 
ceives pay  for  so  doing.  This  would  be  pla- 
cing, we  think,  an  unwarranted  construction 
upon  the  statute.  No  one  would  contend 
that  the  action  of  a  band  which  plays  in 
many  of  our  cities  and  towns  on  Sunday  for 
the  entertainment  of  the  public  is  engaged 
in  labor  within  the  meaning  of  the  statute, 
although  the  members  receive  compensation 
•therefor,  nor  would  it  be  contended  that  the 
statute  extended  the  case  of  a  paid  singer  in 
a  church  choir,  who  sings  for  the  entertain- 
ment of  the  congregation  and  for  the  bene- 
fit of  religious  worship  and  instruction, 
thereby  attracting  the  attendance  of  persons 
who   might    not   otherwise   attend   church. 


1912. 


TERRITORY  ▼.  DAVENPORT. 


411 


The  supreme  court  of  Ohio  in  the  case  of 
Bloom  V.  Richards,  2  Ohio  St.  387,  in  con- 
struing the  meaning  of  the  word  "labor" 
used  in  n  Sunday  statute,  said:  "The  word 
'labor'  is  usually  employed  to  signify  man- 
ual exertion  of  a  toilsome  nature/'  The 
legislature  of  the  territory,  by  the  use  of 
this  word,  certainly  did  not  intend  to  use 
it  in  the  enlarged  sense,  but  was  using  a 
word  commonly  understood  by  the  people  to 
mean  physical  exertion  of  a  toilsome  na- 
ture, indulged  in  by  mankind  to  acquire  a 
sustenance.  The  purpose  of  the  statute  was 
to  set  apart  this  day  as  a  day  of  rest  for 
the  people  from  the  ordinary  vocations  pur- 
sued by  them  through  the  week. 

What  could  be  more  restful  or  helpful 
to  the  man  who  spends  his  week  in  an  office 
or  a  close  shop,  than  to  engage  in  an  invig- 
orating, clean,  and  wholesome  exercise,  such 
as  baseball,  on  this  day.  Baseball  is  essen- 
tially and  naturally  in  the  nature  of  amuse- 
ment, both  for  the  participants  and  specta- 
tors, and  is  far  removed  from  the  ordinary 
meaning  of  the  word  "labor." 

For  the  reasons  above  stated,  the  judg- 
ment of  the  lower  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  the 
lower  court  to  discharge  the  defendant. 

Roberts,  Ch.  J.,  and  Parker,  J.,  con- 
cur. 


NEW  YORK  COURT  OF  APPEALS. 

RE  CrrY  OF  NEW  YORK,  Relative  to.  Ac- 
quiring Certain  Lands  for  the  Approach 
of  Blackweirs  Island  Bridge,  Respt. 

CATHERINE  DUNN  et  al.,  Appts. 

(198  N.  Y.  84,  91  N.  E.  278.) 

Damages  —  eminent  domain  —  struc- 
tural value  of  buildings. 

The  structural  value  of  the  buildings  may 
be  considered  in  arriving  at  the  amount  to 
be  awarded  as  damages  for  the  condemna- 


tion of  real  estate,  where  the  buildings  are 
well  adapted  to  the  kind  of  land  on  which 
they  are  erected,  and  enhance  its  value. 

(Chase,   Haight,   and  Vann,   J  J.,   dissent) 

(March  4,  1910.) 

APPEAL  by  Catherine  Dunn  et  al.  from 
an  order  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  af- 
firming an  order  of  a  special  Term  for  New 
York  County  confirming  the  report  of  com- 
missioners of  estimate  and  appraisal  in  a 
proceeding  to  condemn  appellants'  property 
for  public  use.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  W.  Simpson  and  Harry 
G.  Smith,  for  appellants: 

The  exclusion  by  the  commissioners  of 
the  evidence  of  the  structural  cost  of  the 
improvements  upon  the  premises  acquired 
by  the  city  constituted  reversible  error. 

People  ex  rel.  Consolidated  Gas  Cq.  v. 
Wells,  64  Misc.  322,  105  N.  Y.  Supp.  1006, 
126  App.  Div.  944,  111  N.  Y.  Supp.  1135, 
193  N.  Y.  614,  86  N.  E.  1129;  People  ex  rel. 
Powers  V.  Kalbfleisch,  25  App.  Div.  434,  49 
N.  Y.  Supp.  646,  166  N.  Y.  678,  50  N.  E. 
1121;  People  ex  rel.  New  York  Clearing 
House  Bldg.  Co.  v.  Barker,  31  App.  Div. 
318,  61  N.  Y.  Supp.  1102,  53  N.  Y.  Supp. 
1111,  168  N.  Y.  709,  63  N.  E.  1130,  179  U. 
S.  279,  46  L.  ed.  190,  21  Sup.  Ct.  Rep.  121; 
People  ex  rel.  Delaware,  L.  &  W.  R.  Co.  v. 
Clapp,  162  N.  Y.  494,  39  L.R.A.  237,  46  N. 

E.  842;  Langdon  v.  New  York,  133  N.  Y. 
630,  31  N.  E.  98;  Ettlinger  v.  Weil,  184  N. 
Y.  179,  77  N.  E.  31. 

Messrs.  Theodore  Connoly  and  Thomas 

F.  Xoonan,  with  Mr.  Francis  K.  Pen- 
dleton, for  respondent: 

The  commissioners  were  right  in  exclud- 
ing evidence  as  to  the  structural  value  of 
the  buildings  erected  on  the  property  taken, 
as  the  true  theory  was,  as  adopted  by  the 
commissioners,  the  value  which  the  build- 
ings added  to  the  land. 

Re  Simmons,  130  App.  Div.  354,  114  N.  Y. 


Note,  —  Evidence  of  atmctural  value  of 
im/provententa  to  fix  damages  in  con* 
d/emmation* 

As  to  special  value  of  property  for  the 
purpose  for  which  it  is  taken  as  an  element 
of  compensation  in  condemnation  proceed- 
ings, see  note  to  Sargent  v.  Merrimac,  11 
L.R.A.(N.S.r  996. 

While  the  amount  of  damages  the  land- 
owner is  entitled  to  receive  in  eminent  do- 
main proceedings  is  the  market  value  of 
the  property  when  the  whole  is  taken  (16 
Cyc  685),  and  the  difference  between  the 
market  value  immediately  before  and  im- 
mediately after  the  appropriation  where  a 
part  only  is  taken  (15  Cyc  687),  a  wide 
41  L.R.A.(N.S.) 


range  is  afforded  to  the  admission  of  evi- 
dence as  to  the  value,  for  the  purpose  of 
showing  the  market  value.  The  landowner 
is  not  only  entitled  to  receive  compensation 
■for  the  land  taken,  but  is  entitled  to  be 
compensated  for  the  buildings  and  improve- 
ments, and  he  is  always  permitted  to  show 
to  what  extent  the  improvements  increase 
the  market  value  of  the  property.  He  may 
show  the  nature  and  character  of  the  im- 
provements and  their  adaptability  to  the 
locua  in  quo. 

Thus,  in  Ranck  v.  Cedar  Rapids,  134 
Iowa,  663,  111  N.  W.  1027,  while  holding 
that  the  value  of  the  land  with  and  without 
the  improvements  may  be  shown,  the  court 
said :     "It  is  true  that  market  value  and  in* 
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Supp.  675,  affirmed  in  195  N.  Y.  573,  88  X. 
E.  1132;  Re  ^^ew  York,  W.  S.  &  B.  R.  Co. 
37  Hun,  317;  St.  Johnsville  v.  Smith,  184  N. 
Y.  350,  6  L.R.A.(N.S.)  922,  77  N.  E.  617,  6 
Ann.  Cas.  379;  Jacksonville  &  S.  E.  R.  Co. 
V.  Walsh,  106  111.  256;  Stauifer  v.  Cincin- 
nati, R.  &  M.  R,  Co.  33  Ind.  App.  ;jr)6,  70 
N.  E.  543;  Schuchardt  v.  New  York,  53  N. 
Y.  202;  Dupuis  v.  Chicago  &  N.  VV.  R.  Co. 
115  111.  97,  3  N.  E.  720;  White  v.  Cincin- 
nati, R.  &  M.  R.  Co.  34  Ind.  App.  287,  71  N. 
E.  276;  Kansas  City  v.  Morse,  105  Mo.  610, 
16  S.  W.  893;  Forney  v.  Fremont,  E.  &  M. 
Valley  R.  Co.  23  Neb.  465,  36  N.  W.  806; 
Mills,  Em.  Dom.  §§  49,  223;  Lewis,  Em. 
Dom.  §§  285,  486;  Re  Manhattan  Bridge 
No.  3,  108  N.  Y.  Supp.  366;  Re  Simmons, 
58  Misc.  607,  109  N.  Y.  Supp.  1054. 


Werner,  J.,  delivered  the  opinion  of  th« 
court. 

A  single  question  is  presented  by  this  ap- 
peal, and  that  is  whether  an  owner  whose 
lands  are  taken  in  invitum  may  give  evi- 
dence a-)  to  the  structural  value  of  buildings 
thereon,  for  tho  purpose  of  establiuhing  his 
total  damages.  This  question,  although  ex- 
tremely simple  in  theory,  has  proven  diffi- 
cult of  practical  application  to  the  multi- 
form circumstances  in  which  it  arises,  and 
it  is  therefore  not  strange  that  the  courts 
have  at  various  times  given  divergent  de- 
cisions upon  it.  In  the  case  at  bar  the  city 
of  New  York  instituted  proceedings  to  ac- 
quire certain  lands  needed  for  the  ap- 
proaches to  Blackweirs  Island  bridge. 
These  included  the  lands  of  the  appellants 


trinsic  value  are  not  necessary  equivalents, 
but  proof  of  the  latter  is  often  competent 
evidence  for  consideration  in  determining 
the  former.  .  .  .  For  instance,  if  the 
property  condemned  has  upon  it  a  large 
business  block,  it  would  certainly  be  ma- 
terial to  know  whether  the  building  is  of 
steel  frame  and  fireproof  construction,  or 
is  a  cheap  veneered  wooden  frame;  and  the 
amount  and  value  of  the  steel  in  the  one 
case,  and  of  the  cheaper  material  in  the 
other,  would  be  an  important  factor  in  the 
judgment  of  any  fair-minded  witness  or 
juror  in  making  an  estimate  of  the  value  of 
the  property  as  an  entirety.  That  is,  these 
items  are  not  to  be  considered  as  in  them- 
selves affording  a  basis  or  measure  of  re- 
covery, but  as  explaining  and  supporting 
the  estimates  made  of  the  value  of  the 
property  as  it  stands." 

And  in  Seattle  &  M.  R.  Co.  v.  Roeder,  30 
Wash.  244,  94  Am.  St.  Rep.  864,  70  Pac. 
498,  it  was  said  that,  while  the  value  of 
the  improvements  upon  or  products  of  the 
land  condemned  are  not  to  be  considered  as 
a  measure  of  recovery,  yet  the  value  and 
extent  and  quality  of  the  stone  or  the 
buildings  or  the  lumber,  as  it  exists  on  the 
land,  may  be  considered. 

The  rule  announced  in  Re  New  Yobk, 
that  evidence  of  the  structural  value  of  the 
buildings  is  admissible  in  proceedings  for 
condemnation  of  the  land,  for  the  purpose  of 
showing  the  total  value,  where  they  are  well 
adapted  to  the  kind  of  land  on  which  they 
are  erected,  and  enhance  its  value,  practical- 
ly overrules  Re  Simmons,  58  Misc.  581,  109 
N.  Y.  Supp.  1036;  Re  Simmons,  130  App. 
Div.  350.  114  N.  Y.  Supp.  571,  which  af- 
firmed 58  Misc.  607,  109  N.  Y.  Supp.  1054, 
and  which  was  affirmed  in  195  X.  Y.  573, 
88  N.  E.  1132,  and  is  set  out  in  the  dis- 
senting opinion  to  the  reported  case;  Re 
New  York,  56  Misc.  311,  106  N.  Y.  Supp. 
1003;  Re  White  Plains,  124  App.  Div.  1, 
108  N.  Y.  Supp.  596;  Re  New  York,  W.  S. 
&  B.  R.  Co.  37  Hun,  317:  Re  Long  Island, 
R.  Co.  6  Thomp.  &  C.  208. 

But  whether  the  landowner  may  show  the 
cost  of  the  improvement  depends  largely 
upon  the  circumstances  of  each  case.  The 
41  L.R.A.(N.S.) 


cost  of  improvements  may  or  may  not 
throw  light  upon  the  inquiry  as  to  how 
much  they  have  enhanced  the  market  value, 
as  the  expenditures  may  not  have  been 
judiciously  made,  and  the  character  of  the 
building  as  affected  by  its  surroundings 
must  of  necessity  be  taken  into  considera- 
tion in  determining  to  what  extent  the  mar- 
ket value  has  been  affected  by  its  erection, 
so  that  evidence  of  the  cost  of  the  improve- 
ments in  some  cases  would  rather  tend  to 
confuse  than  to  enlighten  the   issue. 

Where  the  property  has  no  established 
market  value,  the  cost  of  construction  may 
furnish  some  evidence  as  to  the  value  of  the 
improvement. 

Thus,  the  cost  of  a  well  upon  the  land 
may  be  considered  in  arriving  at  the  amount 
to  be  awarded  as  damages  for  the  condem- 
nation of  a  part  of  the  land  where  the  well 
is  used  for  supplying  the  land  with  water, 
and  enhances  its  value.  Foote  v.  Lorain  & 
C.  R.  Co.  21  Ohio  C.  C.  319,  11  Ohio  C.  D. 
685.  The  court  pointed  out  in  the  above 
case  that,  while  the  general  rule  was  to 
confine  the  testimony  to  the  market  value 
of  the  property,  there  is  no  market  value 
of  a  well  aside  from  the  land,  nor  is  there 
a  market  value  of  a  well  when  sold  in  con- 
nection with  land,  and  said:  '*We  would 
not  intimate  that  it  would  be  proper  to 
estimate  the  value  of  this  well  entirely 
separate  and  apart  from  the  value  of  the 
land;  but  in  getting  at  the  value  of  the 
land,  it  is  proper  at  all  times  to  ascertain 
the  value  of  the  land  itself  separate  and 
apart  from  improvements  that  are  made 
upon  it,  and  the  value  that  the  improve- 
ments add  to  the  land,  and,  if  there  is  no 
market  value  for  such  improvements,  or 
no  value  well  established  under  any  rule, 
then  we  think  it  is  proper,  as  one  element 
of  the  value,  to  show  the  cost  of  the  arti- 
cle." 

Evidence  of  the  cost  of  a  sidewalk  in 
front  of  the  property  may  be  considered  in 
arriving  at  the  amount  to  be  awarded  as 
damages  in  condemnation  proceedings.  West 
Chicago  Park  Comrs.  v.  Boal,  232  111.  248, 
83  N.  E.  824.  The  court  pointed  out  that 
a  sidewalk  enhances  the  value  of  the  prop- 
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situate  on  £a8t  50th  street  and  Avenue  A, 
or  Sutton  place.  Upon  these  lands  there 
were  the  usual  tenement  houses,  four  and 
five  stories  high,  constructed  of  brick  and 
stone,  and  concededly  suitable  to  the  lo- 
cality. Upon  the  original  hearings,  the 
commissioners  of  estimate  and  appraisal 
permitted  the  appellants  to  give  testimony 
of  the  cost  of  reproduction  or  structural 
value  of  these  buildings.  The  report  of  the 
commissioners  was  confirmed  at  special 
term,  and  the  city  took  an  appeal,  assign- 
ing the  admission  of  this  evidence  as  one 
of  the  grounds  of  substantial  error.  The 
appellate  division  reversed  the  order  of  the 
special  term,  and  held  that  evidence  of 
structural  value  is  not  competent  in  con- 
demnation proceedings.    Re  New  York,  118 


App.  Div.  272,  103  N.  Y.  Supp.  441.  Upon 
the  rehearing  before  the  commissioners,  the 
appellants  herein  again  offered  evidence  of 
the  structural  value  of  the  buildings  on 
their  land,  and  this  time  the  evidence  was 
excluded  in  obedience  to  the  direction  of  the 
appellate  division  on  the  former  appeal. 
Then  the  commissioners  made  their  second 
report,  which  was  confirmed  at  special  term, 
and  on  appeal  affirmed  at  the  appellate  di- 
vision (118  N.  Y.  Supp.  1095).  From  that 
decision  the  landowners  have  appealed  to 
this  court  upon  the  single  question  whether 
the  evidence  offered  by  them  as  to  the  struc- 
tural value  of  their  buildings  was  properly 
excluded  or  not. 

The  learned  appellate  division  has  laid 
down  the  rule  that,  in  condemnation  pro- 


erty  in  front  of  which  it  is  laid,  and  that 
the  law  authorizes  a  city  when  it  constructs 
a  sidewalk  to  charge  the  whole  cost  thereof 
upon  the  property,  and  that  in  special  as- 
sessment proceedings  the  whole  cost  is  al- 
ways charged  against 'the  property,  and  that 
that  can  be  done  only  on  the  ground  that 
the  value  is  enhanced  to  the  extent  of  the 
cost. 

The  cost  of  a  new  levee  to  supply  the 
place  of  that  taken  may  be  considered  in 
arriving  at  the  amount  to  be  awarded  as 
damages  for  the  condemnation  of  real  es- 
tate, as  tending  to  show  the  decreased  mar- 
ket value.  Russell  v.  St.  Louis  Southwest- 
ern R.  Co.  71  Ark.  451,  75  S.  W.  725. 

Evidence  as  to  what  it  would  cost  to 
build  a  turnpike  road  at  the  time  it  was 
sought  to  be  taken  by  the  county  in  con- 
demnation proceedings  is  competent  as  to 
the  value  of  the  road  at  that  time,  for  the 
purpose  of  arriving  at  the  amount  of  dam- 
ages to  be  awarded.  Nelson  County  v. 
Bardstown  &  L.  Tump.  Co.  30  Ky.  L.  Rep. 
1254,  100  S.  W.  1181. 

And  in  West  Chester  &  W.  PI.  Road  Co. 
V.  Chester  County,  182  Pa.  40,  37  Atl.  905, 
it  was  said  in  a  similar  proceeding  that,  ''if 
there  had  been  evidence  of  the  actual  cost 
of  the  property,  that  subject  would  have 
been  one  of  the  elements  to  be  taken  into 
consideration,  with  the  other  matters  men- 
tioned, in  determining  what  was  the  value 
of  the  property,  including  the  franchise,  at 
the  time  of  the  taking." 

On  the  other  hand,  in  Jacksonville  &,  S. 
E.  R.  Co.  V.  Walsh,  106  111.  253,  it  was 
held  that,  in  arriving  at  the  market  value 
of  the  property,  evidence  as  to  the  cost  of 
the  improvements  was  improperly  received. 
The  court  said:  **Again,  the  question  of 
the  cost  of  erecting  such  buildings  was  not 
an  element  of  damages,  unless  it  were  shown 
they  would  actually  increase  the  value  of 
the  premises  to  the  extent  of  their  cost.  All 
know  that  the  cost  of  improvements  on  real 
estate  is  not  a  true  test  of  their  value  in 
market.  They  may,  or  may  not,  owing  to 
circumstances,  enhance  the  value  of  the 
property  to  the  amount  of  their  cost.  The 
true  question  was  what  was  the  value  of 
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the  property  as  it  then  was, — not  what  it 
cost,  but  for  how  much  would  it  sell."  To 
the  same  effect  are  Devou  v.  Cincinnati, 
89  C.  C.  A.  425,  162  Fed.  633;  Schuylkill 
Nav.  Co.  V.  Farr,  4  Watts  &  S.  362. 

And  in  Patch  v.  Boston,  146  Mass.  52, 
14  X.  E.  770,  it  was  held  that  evidence  of 
the  cost  of  an  addition  to  a  building  upon 
the  land  sought  to  be  taken  for  public  use 
was  properly  excluded  where  it  did  not  ap- 
pear that  it  correspondingly  increased  the 
market  value  of  the  property  as  a  whole. 
The  court  said:  "The  first  question  is  as 
to  the  exclusion  of  the  testimony  offered  by 
the  petitioner  as  to  the  cost  of  the  addition 
to  the  L.  As  a  general  rule,  the  market 
value  of  the  property  is  the  measure  of  dam- 
ages. Ordinarily,  the  cost  is  not  material, 
and  especially  the  cost  of  some  particular 
improvement,  which,  however  convenient  to 
the  owner,  may  not  correspondingly  increase 
the  market  value.  In  the  case  of  goods 
which  are  constantly  manufactured  and  sold 
in  the  niarket,  evidence  of  the  cost  has  been 
received  as  having  a  direct  tendency  to 
show  the  value.  Clement  v.  British  Ameri- 
can Assur.  Co.  141  Mass.  301,  5  N.  E.  847. 
But  the  addition  of  special  improvements  in 
buildings  does  not  fall  within  the  same  rea- 
son. Allen  v.  Boston,  137  Mass.  321.  In 
the  present  case,  all  that  was  offered  in  evi- 
dence to  make  the  cost  admissible  was  that, 
three  months  before  the  taking,  the  plain- 
tiff built  an  addition  to  the  L  of  his  dwell- 
ing house,  making  it  a  story  higher,  where- 
by another  room  was  added  to  the  building. 
There  was  nothing  to  show  that  the  cost  of 
this  addition  would  aid  in  determining  the 
niarket  value  of  the  whole  estate,  or  that 
the  value  of  the  whole  estate  would  depend 
closely  on  the  cost  in  detail  of  improve- 
ments made  upon  it  from  time  to  time.  W^e 
see  no  error  in  the  exclusion  of  the  testi- 
mony." 

The  improved  condition  of  the  land 
sought  to  be  used  is  a  proper  element  to  be 
considered  in  arriving  at  the  amount  to  be 
awarded  as  damages  for  the  condemnation 
of  an  easement  along  a  railroad  right  ol 
way,  for  the  erection  of  a  telegraph  line, 
and  though  the  railroad  company  is  not  en- 
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oeedings,  .evidence  of  the  structural  value  of 
buildingB  should  not  be  received,  and  that 
the  landowner  must  be  confined  to  proof  of 
the  value  of  his  land  as  enhanced  by  the 
value  of  the  structures  thereon.     This  is 
doubtless    the    rule    applicable    to    certain 
cases,  but  we  think  it  is  not,  and  should  not 
be,  a  rule  of  universal  application.    All  pro- 
ceedings prosecuted  under  the  right  of  emi- 
nent domain  are  based  upon  two  fundamen- 
tal facts.    The  first  is  that  the  owner's  land 
is  taken  from  him  theoretically  against  his 
will,  and  the  second  is  that  the  owner  is 
not  permitted  to  fix  his  own  price,  but  must 
be  content  with  just  compensation.    The  lat- 
ter is  a  burden  to  which  the  owner  must 
submit,  but  it  is  also  a  right  which  he  may 
enforce.     What  is  just  compensation?     In 
some  cases  the  value  of  expensive  structures 
may  not  enhance  the  value  of  the  land  at 
all.     An  extremely  valuable  piece  of  land 
may  have  upon  it  cheap  structures,  which 
are  a  detriment  rather  than  an  improve- 
ment.   A  man  may  build  an  expensive  man- 
sion upon  a  barren  waste,  and,  in  such  a 
case,  the  costly  building  may  add  little  or 
nothing  to  the  total  value.    In  the  greater 
number  of  cases,  however,  when  the  charac- 
ter of  the  structures  is  well  adapted  to  the 
kind  of  land  upon  which  they  are  erected, 
the  value  of  the  buildings  does  enhance  the 
value  of  the  land.    In  such  cases  it  is  true 
that  the  value  of  the  land  as  enhanced  by 
the  value  of  the   structures   is   the  total 
value,  which  must  be  the  measure  of  the 
owner's  just  compensation  when  his  prop- 
erty is  condemned  for  public  use.     As  to 
that  general  proposition  there  can  be  no  dis- 
agreement.   But  how  is  the  enhancement  of 
the  land  by  the  structures  which  it  bears 
to  be  proven?     If  all  buildings  were  alike, 
the  rule  laid  down  by  the  appellate  division 
woyld  be  one  of  convenient  and  universal 
application.    It  is  common  knowledge,  how- 
ever, that  buildings   not  only  diflfer   from 
each    other    in    design,    arrangement^    and 
structure,  but  that  many  which  are  exter- 
nally similar,  and  are  situate  upon  adjoin- 
ing lands,  are  essentially  different   in  the 
quality  and  finish  of  the  materials  used  and 


in  the  character  of  the  workmaneihip  em- 
ployed upon  them.    It  must  follow  that  such 
differences  contribute  in  varying  degrees  to 
the  enhancement  in  the  value  of  the  land, 
and  we  can  think  of  no  way  in  which  they 
can  be  legally  proved  except  by  resort  to 
testimony  of  structural  value,  which  is  but 
another  name  for  cost  of  reproduction,  aft- 
er making  proper  deductions  for  wear  and 
tear.     This  may  be  by  no  means  a  conclu- 
sive test  as  to  the  market  value  of  prem- 
ises condemned  for  public  use.    But  that  is 
not  the  question  at  issue.    The  question  is 
whether  evidence  of  structural  value  is  com- 
petent   to   show  market   value,   when    the 
buildings  are  suitable  to  the  land.     There 
are  instances,  of  course,  when  precisely  sim- 
ilar buildings  upon  identical  parcels  of  land 
may  have  the  same  quotential  market  value, 
just  as  the  price  of  commodities  like  cot- 
ton, flour,  or  potatoes  is  regulated  by  the 
law   of   supply   and   demand,   without   ref- 
erence to  cost  of  production  in  particular 
cases.    When  that  is  true,  the  market  value 
may  be  the  value  of  the  land  as  enhanced  by 
the  value  of  the  buildings,  without  reference 
to  structural  value.     But  when  a  building 
has  an  intrinsic  value,  which  must  be  ad- 
ded to  the  value  of  the  land  in  order  to 
ascertain  the  value  of  the  whole,  the  owner 
may  not  be  able  to  establish  his  just  com- 
pensation unless  he  is  permitted  to  prove 
the  value  of  his  land  as  land  and  the  value 
of  his  buildings  as  structures.     By  adding 
to  each  other  these  two  quantities,  the  re- 
sult is  really  the  value  of  the  land  as  en- 
hanced by  the  buildings  thereon.    In  valuing 
real   estate   for   purposes  of  taxation,   the 
state  resorts  to  the  cost  of  improvements 
for  the  purpose  of  ascertaining  the  value 
of  the  land.    People  ex  rel.  Consolidated  Gas 
Co.  V.  Wells,  54  Misc.  322,  105  N.  Y.  Supp. 
1006,  affirmed  in  126  App.  Div.  944,  111  N. 
Y.  Supp.  1135,  and  193  N.  Y.  614,  86  N.  E. 
1129;  People  ex  rel.  Powers  v.  Kalbfleisch, 
25  App.  Div.  432,  49  N.  Y.  Supp.  646,  af- 
firmed in   156  N.  Y.  678,  50  N.  E.   1121; 
People  ex  rel.   New  York   Clearing  House 
Bldg.  Co.  V.  Barker,  31  App.  Div.  315,  51  N. 
Y.  Supp.  1102,  63  N.  Y.  Supp.  1111,  affirm- 


titled  to  recover  the  original  cost  of  the  im- 
provements, such  as  grading,  clearing  wood- 
lands, and  filling  and  draining  swamp 
lands,  they  are  entitled  to  a  reasonable  re- 
muneration in  view  of  the  same.  Postal 
Teleg.  Cable  Co.  v.  Louisiana  Western  R. 
Co.  49  La.  Ann.  1270,  22  So.  219.  To  the 
same  effect  is  Orleans  &  J.  R.  Co.  v.  Jeffer- 
son &  L.  P.  R.  Co.  51  La.  Ann.  1G05,  26 
So.  278,  where  the  rule  above  stated  was 
applied  in  a  proceedinnr  by  a  railroad  com- 
pany to  condrmn  land  for  a  riirlit  of  way, 
which  previously  had  been  laid  out  and 
graded  for  such  purpose. 

In  Lafayette,  B.  &  M.  R.  Co.  v.  Winslow, 
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66  111.  219,  it  was  said  in  estimating  the 
damages  for  the  condemnation  of  a  city  lot 
and  the  building  thereon:  "If  a  building 
stands  in  the  way  of  the  road  which  it  is 
necessary  to  destroy,  its  value  must  be 
paid  by  the  corporation,  and  the  jury,  in 
estimating  its  value,  will  take  into  con- 
sideration, not  the  value  of  the  materials 
composing  the  building,  but  the  value  of  the 
building  as  such.  Should  any  of  the  t^^ria 
remaining  on  its  removal  or  destruction  be 
appropriated  by  the  owier  of  the  land,  to 
the  extent  of  its  value  will  the  claim  of 
the  owner  be  lessened."  A.  L.  R. 
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ed  in  158  N.  Y.  709,  63  N.  B.  1130.  By  an- 
alogy it  would  seem  that  when  the  state 
compels  a  man  to  give  up  his  land  for  pub- 
lic use,  and  permits  him  to  recoyer  not 
what  he  thinks  it  is  worth,  but  only  its  fair 
market  value,  he  should  at  least  have  the 
right  to  prove  every  element  that  can  fair- 
ly enter  into  the  question  of  market  value. 

The  court  below  cites  our  decision  in  St. 
Johnsville  v.  Smith,  184  N.  Y.  341,  350,  5 
L.R.A.(N.S.)  922,  77  N.  E.  617,  620,  6  Ann. 
Cas.  379,  in  support  of  the  rule  that  in  con- 
demnation cases  evidence  of  structural  value 
of  buildings  is  not  admissible,  and  it  quotes 
from  the  concluding  passage  of  Judge  Wil- 
lard  Bartlett's  opinion,  in  which  he  said: 
''In  holding,  as  we  do,  that  the  appellant  is 
entitled  to  have  the  improvements  made  up- 
on his  land  by  the  respondent  while  a  tres- 
passer taken  into  consideration  in  ascertain- 
ing his  compensation,  it  must  be  distinctly 
understood  that  the  measure  of  such  com- 
pensation is  neither  the  cost  of  the  improve- 
ments, nor  their  value,  or  the  value  of  their 
use  to  the  village.  The  true  inquiry  is  how 
much  do  the  improvements  placed  upon  the 
property  enhance  the  value  of  the  appel- 
lant's land."  The  language  used  by  this 
court  in  that  case  has  no  application  to 
the  question  here  under  consideration.  The 
statement  therein  made  that  the  measure  of 
compensation  to  which  the  village  was  en- 
titled was  neither  the  cost  of  the  improve- 
ments, nor  their  value,  or  the  value  of  their 
use  to  the  village,  but  that  the  true  inquiry 
was  how  much  did  the  improvements  en- 
hance the  value  of  the  land,  involved  no  in- 
timation as  to  the  character  of  the  evidence 
which  should  be  received  in  order  to  ascer- 
tain the  extent  of  such  enhancement.  There 
was  nothing  in  our  opinion  in  that  case 
which  affirmed  or  disaffirmed  the  admissi- 
bility of  evidence  as  to  the  cost  or  struc- 
tural value  of  the  buildings. 

That  the  learned  court  below  further  mis- 
apprehended the  scope  of  our  decision  in  the 
St.  Johnsville  Case  becomes  more  evident 
by  the  statement  of  a  few  additional  facts. 
The  village  of  St.  Johnsville  had  wrongfully 
trespassed  upon  the  lands  of  Smith,  and  had 
constructed  thereon  a  reservoir,  and  laid 
pipes  for  the  purpose  of  obtaining  a  sup- 
ply of  water  for  village  purposes.  After 
this  had  been  done  the  village  instituted 
condemnation  proceedings,  and  the  commis- 
sioners made  an  award  to  Smith  which  ex- 
cluded from  consideration  the  structures 
thus  wrongfully  placed  on  Smith's  land. 
Upon  Smith's  appeal  the  appellate  division 
affirmed  the  order  made  upon  the  report 
of  the  commissioners.  When  the  case  came 
to  this  court,  it  was  held  that  Smith  was 
entitled  to  recover  the  value  of  his  land 
as  it  was  when  the  condemnation  proceed- 
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ings  were  instituted.  That,  of  course,  in- 
cluded the  structures  which  had  theretofore 
been  wrongfully  erected  thereon  by  the  vil- 
lage. But  the  structures  were  of  a  peculiax 
kind.  They  consisted  of  a  reservoir  and 
water  pipes.  The  cost  of  these  was  obvious- 
ly much  greater  than  any  sum  which  th^ 
could  possibly  add  to  the  value  of  Smith's 
land,  if  indeed  they  could  be  said  to  enhance 
it  at  all.  These  were  the  conditions  which 
doubtless  led  Judge  Willard  Bartlett  to 
qualify  his  statement  of  the  general  rule, 
and  to  limit  its  application  to  the  peculiar 
facts  of  the  ease.  The  general  rule  to  which 
he  referred  is  that,  when  a  naked  trespasser 
makes  improvements  upon  the  lands  of  an- 
other, such  improvements  become  the  prop- 
erty of  the  owner  of  the  land,  and  this  is 
true  even  where  the  trespasser  subsequently 
seeks  to  acquire  the  land  by  condemnation. 
In  such  a  case  the  owner  is  entitled  to  the 
value  of  the  land  with  the  improvements. 
But  in  Smith's  Case  the  cost  of  the  struc- 
tures built  upon  his  land  by  the  village 
would  have  been  much  more  than  just  com- 
pensation, for  it  was  largely  in  excess  of 
any  value  which  it  added  to  the  farm.  The 
distinction  between  the  St.  Johnsville  Case 
and  the  case  at  bar  is  plain.  In  that  case 
the  structures  were  not  adapted  to  the  land 
or  the  locality!  They  were  elaborate  ■  and 
costly,  but  they  added  nothing,  or  at  least 
very  little,  to  the  value  of  the  Smith  land 
as  a  farm.  The  cost  of  building  a  reser- 
voir and  laying  conduits  was  one  thing. 
The  value  which  they  added  to  the  farm 
was  quite  another  thing.  In  the  case  at  bar 
the  houses  were  concededly  suitable  to  the 
land  and  the  locality.  The  land  and  the 
houses  had  a  natural  and  appropriate  rela- 
tion to  each  other  for  the  purpose  of  ascer- 
taining the  value  of  the  whole.  The  actual 
value  of  the  houses  was  a  constituent  ele- 
ment of  the  total  value,  and  for  that  reason 
evidence  of  structural  value  should  have 
been  received. 

When  the  dissenting  opinion  of  our  Broth- 
er Chase  is  closely  analyzed,  it  will  be  seen 
that  the  very  procedure  for  which  we  con- 
tend may  be  indirectly  pursued  under  the 
rule  which  he  advocates.  He  admits  that 
an  expert  may,  upon  cross-examination,  be, 
interrogated  as  to  his  qualifications,  and 
that,  by  this  means,  the  value  of  the  struc- 
tures and  the  value  of  the  land  may  be 
separately  proven  in  order  to  test  the  ac- 
curacy of  the  witness  in  stating  the  value 
of  the  land  as  enhanced  by  the  structures. 
Why  piay  not  such  testimony  be  controvert- 
ed by  the  direct  testimony  of  other  wit- 
nesses who  arrive  at  different  conclusions 
as  to  the  separate  values  of  the  land  and 
the  structures  upon  it  ?  We  know  of  no  rule 
which  forbids  such  procedure.     In  condem- 
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nation  proceedings  the  question  of  value  is 
not  a  collateral  issue,  but  is  usually  the 
main  issue.  If  that  may  be  done,  it  is  ob- 
vious that  the  direct  result  for  which  wc 
contend  may  always  be  accomplished  by  in- 
direction. It  may  be  well  to  repeat,  there- 
fore, that  the  difference  between  us  is  fan- 
ciful rather  than  real.  We  all  agree  that 
the  ultimate  question  is :  What  is  the  value 
of  the  land  as  enhanced  by  the  value  of  the 
structures  upon  it?  We  disagree  simply  as 
to  the  method  by  which  that  question  shall 
be  solved.  Our  contention  is  that  the  expert 
who  testifies  to  the  value  of  the  whole  may 
also  give  his  views  as  to  the  separate  values 
of  the  constituent  parts.  Our  Brother  Chase 
argues  that  this  may  not  be  done  directly, 
but  he  admits  that  the  same  end  may  be 
reached  by  cross-examination.  With  all  def- 
erence, we  submit  that  this  is  a  highly  tech- 
nical refinement  which  is  more  calculated  to 
produce  confusion  than  justice  in  condemna- 
tion proceedings.  Re  Simmons,  195  N.  Y. 
573,  88  N.  £.  1132,  is  cited  as  holding  that 
in  condemnation  proceedings  evidence  of 
structural  value  is  inadmissible.  There 
were  two  distinct  proceedings  under  that 
title,  affecting  separate  parcels  of  land,  and 
two  appeals  from  separate  orders.  Upon  the 
hearings  before  the  commissioners  in  those 
cases,  evidence  of  structural  value  was  ad- 
mitted in  one  case  under  objection  and  ex- 
ception, and  in  the  other  the  same  kind  of 
evidence  was  excluded.  The  lands  there  in 
question  were  farms,  with  buildings  of  small 
value,  and  in  both  cases  witnesses  were  per- 
mitted to  testify  that  the  buildings  upon 
the  lands  enhanced  their  value  in  different 
degrees.  The  cases  were  decided  at  special 
term  at  the  same  time  with  many  others  of 
like  character.  In  this  court  the  two  ap- 
peals were  argued  as  one,  although  separate 
briefs  were  submitted.  The  main  conten- 
tion, and  practically  the  only  one  made  by 
the  appellants,  was  that  the  commissioners 
should  have  received  testimony  tending  to 
establish  the  value  of  tlie  lands  for  reser- 
voir purposes,  which  was  vastly  greater 
than  their  value  for  farm  purposes.  We 
affirmed  the  orders  of  the  court  below  with- 
out opinion.  It  is  the  well-established  rule 
that  courts  of  review  will  not  disturb  the 
determination  of  commissioners  in  condem- 
nation proceedings  for  mere  errors  in  the 
admission  or  exclusion  of  evidence,  unless 
the  commissioners  have  proceeded  upon  a 
wrong  theory,  to  the  prejudice  of  one  of  the 
parties.  The  commissioners  view  the  prem- 
ises; and,  in  coming  to  a  conclusion  as  to 
value,  they  may  take  into  consideration  the 
knowledge  thus  acquired  in  connection  with 
the  oral  evidence  produced  before  them. 
That  the  courts  in  the  Simmons  Cases  act- 
ed upon  this  rule  is  shown  by  the  fact  that, 
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although  there  were  diametrically  contrary 
rulings  upon  the  same  kind  of  evidence,  they 
did  not  consider  the  matter  of  sufficient  im- 
portance to  reverse  either  of  the  determi- 
nations there  involved. 

In  the  proceeding  at  bar,  however,  the 
situation  is  different.  The  land  involved  is 
improved  city  property  of  considerable 
value.  Upon  the  appeal  from  the  first 
award  the  appellate  division  reversed,  and 
one  of  the  grounds  of  reversal  was  the  ad- 
mission of  evidence  of  structural  value. 
Upon  the  second  hearing  such  evidence  was 
excluded,  and  the  award  of  the  commission- 
ers has  been  sustained.  The  claimants  have 
now  appealed  for  the  sole  purpose  of  ob- 
taining a  decision  upon  this  question,  wheth- 
er evidence  of  structural  value  is  admis- 
sible in  proceedings  of  this  character.  W^e 
think  the  courts  below  erred  in  excluding 
the  evidence.  Ordinarily  we  would  not  re- 
verse for  such  an  error,  but  as  this  appeal 
was  taken  for  the  express  purpose  of  set- 
tling this  question,  upon  which  the  courts 
have  long  been  at  variance,  we  deem  it 
necessary  to  reverse  the  orders  herein,  so 
that  the  rule  may  be  finally  and  definitely 
settled. 

We  refrain  from  discussing  the  decisions 
in  other  jurisdictions,  because  they  are  not 
uniform,  and  it  would  serve  no  useful  pur- 
pose to  dwell  upon  them  at  length.  We  con- 
clude that  reason  and  principle  alike  sup- 
port the  admissibility  of  such  testimony  as 
was  excluded  in  the  case  at  bar. 

The  orders  of  the  Appellate  Division  and 
Special  Term  should  be  reversed,  and  the 
matter  remitted  to  the  latter  court  for  fur- 
ther proceedings  before  the  same  or  new 
commissioners,  with  costs  to  the  appellants. 

Chase,  J.,  dissenting: 

The  lands  sought  to  be  acquired  in  the 
proceedings  are  entire  lots  of  land  owned  by 
the  appellants  in  severalty,  for  which  they 
are.  entitled  to  just  compensation.  The 
measure  of  just  compensation  when  the 
whole  of  specified  pieces  of  land  is  taken 
for  a  public  use  under  the  power  of  eminent 
domain  is  the  market  value  of  such  lots  of 
land.  The  buildings  and  structures  on  the 
lands  so  to  be  taken  are  a  part  of  the  lands, 
and  are  to  be  included  as  such  in  deter- 
mining the  market  value  thereof.  The  build- 
ings and  structures  on  appellants'  lands  are 
suitable  to  the  locality,  and  the  lands,  in 
eluding  the  buildings  and  structures,  have 
a  market  value.  The  question  presented  on 
this  appeal  is  not  complicated  by  other 
questions- relating  to  damages  sustained  by 
the  appellants  to  other  lands  adjoining  the 
lands  taken  in  the  proceeding.  Neither  is 
it  confused  because  the  lands  sought  to  be 
taken  are  covered  by  unusual  or  peculiar 
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structures  which  make  it' impossible  for  the 
owner  to  obtain  evidence  of  the  market  value 
thereof.  The  question  before  us  is  whether, 
in  a  case  of  the  condemnation  of  ordinary 
real  property  having  a  market  value,  evi- 
dence of  the  structural  value  of  the  build- 
ings thereon  can  be  given  when  wholly  dis- 
connected with  the  market  value  of  the 
lands  sought  to  be  taken. 

The  market  value  of  land,  including  the 
improvements  thereon,  is  a  question  of  fact 
which  is  determined  to  a  large  extent  from 
the  testimony  of  persons  specially  qualified 
by  experience  and  knowledge  to  express  an 
opinion  as  to  real  estate  values.  Before  a 
person  is  allowed  to  express  an  opinion  as  to 
the  market  value  of  real  property  his  experi- 
ence and  knowledge  must  be  shown,  at  least 
sufficiently  so  that  his  opinion  is  entitled  to 
some  weight.  After  a  witness  has  expressed 
an  opinion  as  to  such  market  value,  he  can, 
on  cross-examination,  be  asked  any  question 
affecting  the  extent  of  his  information  and 
knowledge  upon  the  subject  about  which  he 
has  expressed  the  opinion.  Such  a  cross-ex- 
amination may  properly  include  any  rea- 
sonable question  relating  to  the  property, 
its  location,  extent,  and  the  elements  that 
go  to  make  up  its  value.  The  price  at  which 
it  has  been  purchased,  the  rentals  there- 
from or  its  productiveness,  and  the  ma- 
terials of  which  the  buildings  are  erect- 
ed, are  proper  subjects  of  such  cross-exami- 
nation. In  showing  the  qualifications  of 
a  person  produced  as  an  expert  witness 
npon  the  market  value  of  land,  it  is  with- 
in the  reasonable  discretion  of  the  court 
or  commission  to  allow  on  his  direct  ex- 
amination such  questions  as  are  proper  on 
the  cross-examination  of  such  witness,  for 
the  purpose  of  showing  the  weight  to  be 
given  to  the  testimony  about  to  be  given 
by  such  witness. 

The  rulings  of  which  the  appellants  com- 
plain in  this  case  did  not  arise  in  an  ef- 
fort by  them  to  show  that  a  proposed 
witness  was  qualified  to  give  testimony  as 
to  the  market  value  of  the  real  property 
sought  to  be  taken  in  the  proceeding.  They 
called  as  a  witness  a  carpenter  and  build- 
er, and  attempted  to  show  by  him  the 
structural  value  of  the  buildings  on  the 
property  sought  to  be  condemned,  entirely 
apart  from  the  value  of  the  land,  and 
entirely  apart  from  any  intention  of  sub- 
sequently obtaining  from  the  witness  an 
estimate  of  the  value  of  the  land,  together 
with  the  buildings  thereon.  The  witness 
expressly  stated  that  he  was  not  a  real  es- 
tate expert,  and  that  he  was  not  familiar 
with  the  value  of  the  land.  He  further 
testified  that  in  making  his  proposed  es- 
timate he  did  not  pretend  to  give  the 
amount  that  the  buildings  add  to  the  value 
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of  the  land,  but  only  the  structural  value 
of  the  buildings  in  the  condition  in  which 
he  found  them,  without  taking  the  land 
into  consideration  at  all.  The  evidence  was 
excluded.  The  ruling  of  the  commission- 
ers was  in  accordance  with  many  decisions 
of  the  trial  courts  and  the  appellate  di- 
visions in  this  state.  The  following  are 
some  of  such  decisions:  Re  Long  Island 
R.  Co.  6  Thomp.  &  C.  298;  Re  New  York 
W.  S.  &  B.  R.  Co.  37  Hun,  317;  Re  White 
Plains,  124  App.  Div.  1,  108  N.  Y.  Supp. 
596;  Re  New  York,  118  App.  Div.  272,  103 
N.  Y.  Supp.  441;  Re  New  York,  66  Misc. 
311,  106  N.  Y^  Supp.  1003;  Re  Simmons, 
58  Misc.  607,  109  N.  Y.  Supp.  1054,  s.  e. 
130  App.  Div.  350,  114  N.  Y.  Supp.  671. 
See  Devon  v.  Cincinnati,  89  C.  C.  A.  425, 
162  Fed.  633. 

This  court  in  St.  Johnsville  v.  Smith,  184 
N.  Y.  341,  350,  6  L.R.A.(N.S.)  922,  77  N. 
E.  617,  620,  6  Ann.  Cas.  379,  referring  to 
the  compensation  to  be  made  for  certain 
improvements  constructed  upon  lands 
sought  to  be  condemned,  say:  "It  must  be 
distinctly  understood  that  the  measure  of 
such  compensation  is  neither  the  cost  of  the 
improvements,  nor  their  value,  or  the  value 
of  their  use  to  the  village.  The  true  in- 
quiry is  how  much  do  the  improvements 
placed  upon  the  property  enhance  the  val- 
ue of  the  appellant's  land."  It  is  urged  that 
this  decision  was  made  in  a  case  where  the 
improvements  were  not  placed  upon  the 
land  by  the  owner  thereof,  but  by  the  mu- 
nicipality which  sought  to  condemn  the 
land.  I  do  not  see  any  distinction  in  the 
question  referred  to  in  the  St.  Johnsville 
Case  and  the  question  in  the  case  before  us. 
The  improvements  put  upon  the  land  in 
that  case  became  the  property  of  the  own- 
er of  the  land  to  the  same  extent  as  if  they 
were  placed  thereon  by  the  owner.  As  the 
improvement  placed  thereon  became  a  part 
of  the  land,  and  the  unconditional  and  un- 
qualified property  of  the  owner  of  such  land, 
they,  like  the  buildings  of  the  appellants, 
were  a  part  of  the  private  property  taken 
for  public  use,  as  to  which  the  owner  was 
entitled  to  just  compensation.  The  measure 
of  the  appellant's  compensation,  as  stated  in 
the  St.  Johnsville  Case,  is  neither  the  cost 
of  the  buildings  nor  their  value,  but  the 
market  value  of  the  land  enhanced  as  it  is 
by   the   buildings   thereon. 

This  court  has  also  passed  upon  the  ques- 
tion adversely  to  the  appellants'  contention 
in  the  case  entitled  Re  Simmons,  195  N.  Y. 
573,  88  N.  E.  1132.  That  case  includes  an 
appeal  in  two  cases  similarly  entitled.  Each 
was  a  proceeding  to  acquire  lands  by  the 
power  of  eminent  domain.  In  one  of  the 
proceedings  some  evidence  of  structural  val- 
ue was  received  against  the  objection  of  ths 
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corporation  counsel.  The  corporation  coun- 
sel moved  for  the  confirmation  of  the  report 
notwithstanding  the  admission  of  such  evi- 
dence. Re  Simmons,  58  Misc.  581,  590,  109 
N.  Y.  Supp.  1036.  The  question  as  to  the 
structural  value  was  not  before  the  special 
term,  the  appellate  division,  or  this  court 
on  that  appeal.  In  the  other  of  said  ap- 
peals it  was  directly  before  the  court  for 
consideration  and  determination.  A  witness 
was  asked  a  question  as  follows :  "Now,  will 
you  state  in  your  opinion  what  the  struc- 
tural value  of  the  house  and  various  other 
•structures  were  that  you  found  on  the  prop- 
erty at  the  time  you  examined  it?"  This 
question  was  put  to  a  building  expert,  and 
it  was  objected  to  upon  the  ground  that 
structural  value  is  not  evidence  of  market 
value,  and  the  objection  was  sustained. 
When  that  proceeding  came  up  for  confir- 
mation at  the  special  term,  the  decision  of 
the  commissioners  was  sustained,  and  an 
opinion  was  written  by  Justice  Betts,  which 
is  reported  in  58  Misc.  607,  613,  109  N.  Y. 
Supp.  1054,  1058.  The  opinion  is  principal- 
ly devoted  to  a  discussion  of  the  question  of 
the  admissibility  of  evidence  of  the  struc- 
tural value  of  buildings  on  the  property 
sought  to  be  condemned.  In  the  opinion  he 
says:  "The  authorities  all  seem  to  be  one 
way  in  this  state,  which  is  that  evidence  of 
structural  cost  or  value,  as  offered  in  these 
cases  and  excluded  by  the  commissioners  on 
objection  of  the  city,  is  not  admissible."  An 
appeal  was  taken  from  the  order  of  confirm- 
ation to  the  appellate  division,  where  the 
order  was  affirmed.  The  opinion  of  the  court 
was  written  by  Justice  Sewell,  and  is  re- 
ported in  130  App.  Div.  350,  353,  114  N.  Y. 
Supp.  571,  573,  from  which  I  quote  as  fol- 
lows: "It  is  unnecessary  to  discuss  the 
question  whether  the  commissioners  erred  in 
refusing  to  permit  the  owner  to  show  the 
value  of  the  structures  upon  the  land  fur- 
ther than  to  say  that  it  is  the  market  value 
of  the  land  with  the  buildings  and  other  im- 
provements thereon  that  is  the  measure  of 
compensation.  The  buildings  put  upon  the 
land  are  simply  adjuncts  to  the  freehold. 
They  add  to  its  value,  and  are  properly  in- 
cluded in  an  appraisal  of  it,  but  it  is  the 
value  of  the  land  and  structures  which  is  to 
be  determined,  and  not  the  cost  of  them. 
For  these  reasons  it  has  been  held  that  testi- 
mony of  the  structural  value  of  buildings  is 
not  competent  in  proceedings  of  this  kind." 
An  appeal  was  taken  from  the  order  of 
affirmance  in  the  appellate  division  to  this 
court,  and  the  question  of  structural  value, 
among  others,  was  discussed  orally  in  this 
court  and  submitted  upon  printed  briefs, 
and  the  order  of  the  appellate  division  was 
unanimously  affirmed.  The  appeal  in  the 
Simmons  Case  from  the  order  included  in  I 
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the  decision  of  this  court,  reported  in  199 
N.  Y.  573,  88  N.  E.  1132,  and  which  is  re- 
ported in  68  Misc.  607,  109  N.  Y.  Supp. 
1054,  and  130  App.  Div.  350, 114  N.  Y.  Supp. 
571,  like  the  appeal  in  the  case  now  before 
us,  was  from  an  order  affirming  an  order 
confirming  the  report  of  the  commissioners 
in  a  condemnation  proceeding  in  which  the 
question  of  structural  value  was  directly  in- 
volved. If  the  testimony  was  improperly  ex- 
cluded, the  error  was  equally  serious  in  the 
two  proceedings.  If  we  reverse  the  judgment 
in  this  case,  we  will  place  upon  our  records 
decisions  that  are  wholly  antagonistic  and 
contradictory. 

I  am  of  the  opinion  that  upon  principle 
and  upon  authority,  including  the  cases 
mentioned  from  this  court,  the  commission 
was  right  in  excluding  the  evidence  offered 
on  behalf  of  the  appellants  in  this  proceed- 
ing. 

It  may  be  assumed,  without  deciding, 
that  evidence  of  structural  value  should  be 
admitted  in  some  peculiar  and  unusual  cases 
where  other  and  better  evidence  cannot  be 
obtained,  and  that  it  is  admissible  to 
test  the  information  and  knowledge  of  a 
person  presented  as  an  expert  upon  the  ques- 
tion of  market  value,  but  evidence  of  struc- 
tural value,  except  as  stated,  should  be  ex- 
cluded, as  it  does  not  in  itself  show  the 
amount,  even  in  part,  of  just  compensation, 
and  it  tends  to  an  unsafe  and  improper  esti- 
mate of  damages.  The  discussion  of  the  St. 
Johnsville  Case  in  the  prevailing  opinion 
substantially  admitted  that  evidence  of 
structural  value  of  the  improvement  upon 
the  lands  in  that  case  would  be  inadmissible, 
and  what  is  there  said  tends  to  emphasize 
how  improper  and  unsafe  evidence  of  struc- 
tural value  is  in  all  condemnation  proceed- 
ings where  general  evidence  of  market  val- 
ue can  be  obtained.  The  judgment  should  be 
affirmed,  with  costs. 

GuUen,  Ch.  J.,  and  Willlard  Bartlett 
and  Hiscock,  JJ.,  concur  with  Werner,  J. 

Haight  and  Vann,  JJ.,  concur  with 
Chase,  J. 
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STATE  OF  WASHINGTON,  Respt, 

V. 

PETER  FEILEN,  Appt. 

(—  Wash.  — ,  126  Pac.  75.) 

Appeal  —  criminal  sentence  —  valid  in 
part. 

1.  A  conviction  for  crime  will  not  be  re- 
versed  because  the   sentence   couples   with 
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life  imprieonment,  which  is  entirely  legal, 
a  further  punishment  which  may  be  uncon- 
stitutional as  cruel  and  unusual. 

Criminal   law  —  cruel  punishment  — 
vasectomy. 

2.  Sterilization  by  means  of  vasectomy, 
which  can  be  performed,  without  pain  or 
danger,  in  a  few  moments,  is  not  a  cruel 
punishment  so  to  render  it  unconstitutional 
when  applied  to  a  person  convicted  of  statu- 
tory rape. 

(September  3,  1012.) 

• 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
convicting  him  of  the  crime  of  stotutory 
rape  and  directing  him  to  be  sterilized  by 
means  of  vasectomy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sidney  Williams  and  William 
R.  Bell,  for  appellant: 

The  sentence  of  a  life  term  in  the  state 
penitentiary  was  grossly  excessive. 

State  V.  Patchen,  37  Wash.  24,  79  Pac. 
479;  State  v.  Van  Waters,  36  Wash.  358, 
78  Pac.  897. 


^    Messrs.    John   F.    Murphy^    Hugh   M. 
Caldwell,    and    H.    B.    Butler,    for    the 

State : 

The  sentence  imposed  upon  defendant  was 
not  excessive  nor  cruel. 

State  V.  Berzaman,  10  Wash.  277,  38  Pac. 
1037;  Hobbs  v.  Stete,  133  Ind.  408,  38 
L.R.A.  774,  32  N.  E.  1019;  State  v.  Hil- 
sabeck,  132  Mo.  348,  34  S.  W.  38;  Com. 
V.  Murphy,  165  Mass.  66,  30  L.R.A.  734, 
52  Am.  St.  Rep.  496,  42  N.  E.  504,  10  Am. 
Crim.  Rep.  67. 

The  part  of  the  judgment  which  orders  a 
surgical  operation  known  as  vasectomy  to 
be  performed  upon  the  person  of  appellant 
is  not  cruel  or  unusual  so  as  to  render  it 
unconstitutional. 

12  Cyc.  782;  State  v.  MeCauley,  15  Cal. 
465;  Garcia  v.  Territory,  1  N.  M.  418;  State 
V.  Williams,  77  Mo.  310;  Whitten  v.  State, 
47  Ga.  297 ;  Re  Bayard,  25  Hun,  646 ;  State 
V.  Driver,  78  N.  C.  426,  2  Am.  Crim.  Rep. 
487 ;  State  v.  Becker,  3  S.  D.  29,  51  N.  W. 
1018;  French  v.  Teschemaker,  24  Cal.  518. 

Crow,   J.,   delivered   the   opinion   of  the 
court : 
The  defendant  was  convicted  of  the  crime 


Note,  —  Asexualization    or   sterilization 
of  {friniinals  or  defectives. 

While  there  has  been  considerable  discus- 
sion of  late,  in  legal  and  other  periodicals, 
concerning  the  asexualization  or  steriliza- 
tion of  criminals  or  defectives,  apparently 
the  only  reported  decision  in  which  the 
matter  has  been  judicially  discussed  is 
State  v.  Feilen.  Generally,  as  to  cruel 
and  unusual  punishments,  see  note  to  State 
ex  rel.  Garvey  v.  Whitaker,  35  L.R.A.  561. 

It  is  stated  in  an  article  in  6  Mich.  L.  J. 
289,  that  in  1896  or  1897  a  bill  was  intro- 
duced into  the  Michigan  legislature,  which 
provided  for  the  asexualization  of  incompe- 
tents, habitual  criminals,  and  the  perpe- 
trators of  certain  specified  crimes,  but  that, 
lar^ly  due  to  popular  protest,  the  bill 
failed  to  pass.  More  recently,  medical 
Hcience  has  urged  a  resort  to  the  less  dras- 
tic operation  of  vasectomy,  the  nature  of 
which  is  shown  in  State  v.  Feilex.  Of 
course,  the  principal,  if  not  the  only,  object 
to  be  served  by  resort  to  this  operation,  is 
to  prevent  the  procreation  of  criminals,  de- 
fectives, and  other  degenerates;  and  this, 
of  course,  rests  upon  the  theory  that  crimi- 
nality or  weakness  of  mind  is  inheritable, 
as  to  which  medical  authorities  do  not  seem 
to  be  entirely  agreed.  But  granting  that 
sterilization  by  vasectomy  or  otherwise 
should  be  resorted  to  in  the  case  of  Idiots 
and  lunatics  and  habitual  criminals  as  a 
measure  of  protection  of  society  against  the 
generation  of  moral  delinquents  and  mental 
incompetents,  there  still  rdnains  the  ques- 
tion involved  in  State  v.  Feilen.  as  to 
whether  it  is  an  effective  and  supportable 
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punishment  for  crime.  If  habitual  crimi- 
nality connotes  inheritable  degeneracy,  va- 
sectomy of  habitual  criminals  can,  of  course, 
be  upheld  as  a  measure  for  the  protection 
of  society  against'  the  procreation  of  crim- 
inals and  degenerates,  irrespective  of  the 
aspect  of  punishment.  Indeed,  it  may  be 
said  that  in  such  an  instance  it  is  not  pun- 
ishment at  all.  But  to  single  out,  for  the 
purpose  of  punishment,  certain  crimes  such 
as  the  so-called  sexual  offenses,  as  was  done 
in  the  statute  involved  in  State  v.  Feh^en, 
and  to.  make  such  offenses  punishable  by 
sterilization  irrespective  of  whether  the  cul- 
prit is  an  habitual  criminal,  is  to  put  a 
premium  upon  an  offense  which  it  is  sought 
to  punish.  Of  course,  it  may  well  be  con- 
tended that  rapists  and  seducers  are  moral 
degenerates  who  should  not  be  suffered  to 
reproduce  their  kind,  but  this  argument  af- 
fords ground  only  to  uphold  the  statute 
upon  the  theory  that  it  tends  to  protect 
society  against  the  generation  of  degener- 
ates, and  does  not  at  all  concern  the  matter 
of  punishment.  Regarded  only  in  its  puni- 
tive aspect,  a  statute  prescribing  steriliza- 
tion for  sexual  offenders  removes  about  the 
only  existing  deterrent,  namely  the  dangers 
attending  the  gratification  of  such  immoral 
desires. 

If  some  punishment  of  this  kind  is  found 
necessary  to  prevent  a  repetition  of  the  of- 
fense, the  law  should  impose  a  penalty 
which  measures  up  to  the  enormity  of  the 
crime,  namely,  asexualization.  About  the 
only  effect  of  a  statute  prescribing  steriliza- 
tion merely  is  to  relieve  rapists  and  sedu- 
cers of  the  fear  of  possible  bastardy  pro- 
ceedings. L.  A.  W, 
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of  statutory  rape  committed  upon  the  per- 
Bon  of  a  female  child  under  the  age  of  ten 
years,  and  was  sentenced  to  imprisonment 
for  life  in  the  state  penitentiary.  The  final 
judgment  and  sentence,  from  which  he  has 
appealed,  further  ordered,  adjudged,  and 
decreed  that  "an  operation  be  performed 
upon  said  Peter  Feilen  for  the  prevention 
of  procreation,  and  the  warden  of  the  peni- 
tentiary of  the  state  of  Washington  is  here- 
by directed  to  have  this  order  carried  into 
effect  at  the  said  penitentiary  by  some 
qualified  and  capable  surgeon  by  the  opera- 
tion known  as  vasectomy;  said  operation  to 
be  carefully  and  scientifically  performed." 

By  his  first  assignment  appellant  con- 
tends that  the  trial  judge  erred  in  submit- 
ting the  case  to  the  jury,  for  the  reasons  (1 ) 
that  no  degree  of  penetration  was  shown, 
and  (2)  that  the  testimony  of  his  victim, 
the  prosecuting  witness,  was  not  corrobo- 
rated by  such  other  evidence  as  tended  to 
convict  him  of  the  crime*  charged.  We  find 
no  merit  in  these  contentions.  The  evidence 
will  not  be  discussed  or  stated  in  this  opin- 
ion, as  no  good  purpose  could  be  thereby 
served.  We  are  conviiiDed  that,  under  the 
rule  announced  in  State  ▼.  Kincaid,  — 
Wash.  — ,  124  Pac.  684,  the  evidence  was 
sufficient  to  comply  with  the  requirements 
of  §  2437,  Rem.  &  Bal.  Code.  We  are  also 
satisfied  that  the  evidence  afi'orded  that  de- 
gree and  character  of  corroboration  required 
by  §  2155,  Rem.  &  Bal.  Code,  and  from  all 
of  the  evidence  we  conclude  that  the  only 
verdict  that  should  have  been  returned  was 
the  one  that  the  jury  did  return.  The  case 
was  for  the  jury,  and  their  verdict  will  not 
be  disturbed. 

Appellant  was  prosecuted  under  §  2436, 
Rem.  &  Bal.  Code,  and  the  penalty  of  life 
imprisonment  was  properly  imposed.  Sec- 
tion 2287,  Rem.  &,  Bal.  Code,  provides  that 
"whenever  any  person  shall  be  adjudged 
guilty  of  carnal  abuse  of  a  female  person 
under  the  age  of  ten  years,  or  of  rape,  or 
shall  be  adjudged  to  be  an  habitual  crimi- 
nal, the  court  may,  in  addition  to  such 
other  punishment  or  confinement  as  may  be 
imposed,  direct  an  operation  to  be  performed 
upon  such  person  for  the  prevention  of 
procreation."  It  was  under  the  authority 
of  this  section  that  the  trial  judge  ordered 
the  operation  of  vasectomy,  and  appellant, 
by  his  remaining  assignments,  contends  that 
it  is  unconstitutional,  in  that  an  operation 
for  the  prevention  of  procreation  is  a  cruel 
punishment,  prohibited  by  article  1,  §  14, 
of  the  state  Constitution,  which  directs  that 
"excessive  bail  shall  not  be  required,  exces- 
sive fines  imposed,  nor  cruel  punishment 
infiicted."  As  the  statute  does  not  prescribe 
any  particular  operation  for  the  prevention 
of  procreation,  the  trial  judge  ordered  that 
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the  operation  known  as  vasectomy  be  care- 
fully and  skilfully  performed.  The  ques- 
tion then  presented  for  our  consideration  is 
whether  the  operation  of  vasectomy,  care- 
fully and  skilfully  performed,  must  be  judi- 
cially declared  a  cruel  punishment  forbidden 
by  the  Constitution.  No  showing  has  been 
made  to  the  effect  that  it  will  in  fact  sub- 
ject appellant  to  any  marked  degree  of 
physical  torture,  suffering,  or  pain.  That 
question  was  doubtless  considered  and 
passed  upon  by  the  legislature  when  it  en- 
acjked  the  statute. 

Appellant  further  contends  that  the  im- 
position of  the  alleged  cruel  punishment  as 
a  part  of  the  sentence  necessitates  a  re- 
versal of  the  judgment.  This  would  not  be 
true,  even  though  we  were  to  hold  the  oper- 
ation to  be  an  infliction  of  cruel  punish- 
ment, as  the  judgment  of  conviction  would 
have  to  be  affirmed,  with  directions  to  en- 
force the  penalty  of  life  imprisonment. 
When  a  sentence  is  legal  in  one  part  and 
illegal  in  another,  it  is  not  open  to  con- 
troversy that  the  illegal,  if  separable,  may 
be  disregarded,  and  the  legal  enforced. 
United  States  v.  Pridgeon,  153  U.  S.  48, 
38  L.  ed.  631,  14  Sup.  Ct  Rep.  746;  State 
V.  Williams,  77  Mo.  310,  313. 

The  crime  of  which  appellant  has  been 
convicted  is  brutal,  heinous,  and  revolting, 
and  one  for  which,  if  the  legislature  so 
determined,  the  death  penalty  might  be  in- 
flicted without  infringement  of  any  consti- 
tutional inhibition.  It  is  a  crime  for  which 
in  some  jurisdictions  the  death  penalty  has 
been  imposed.  33  Cyc.  1518.  If  for  such  a 
crime  death  would  not  be  held  a  cruel  pun- 
ishment, then  certainly  any  penalty  less 
than  death,  devoid  of  physical  torture, 
might  also  be  infiicted.  In  the  matter  of 
penalties  for  criminal  offenses,  the  rule  is 
that  the  discretion  of  the  legislature  will 
not  be  disturbed  by  the  courts,  except  in 
extreme  cases.  "It  would  be  an  interference 
with  matters  left  by  the  Constitution  to 
the  legislative  department  of  the  govern- 
ment for  us  to  undertake  to  weigh  the  pro- 
priety of  this  or  that  penalty  fixed  by  the 
legislature  for  specific  offenses.  So  long  as 
they  do  not  provide  cruel  and  unusual  pun- 
ishments such  as  disgraced  the  civilization 
of  former  ages,  and  make  one  shudder  with 
horror  to  read  of  them,  as  drawing,  quar- 
tering, burning,  etc.,  the  Constitution  docs 
not  put  any  limit  upon  legislative  discre- 
tion."   Whitten  v.  State,  47  Ga.  297. 

On  the  theory  that  modern  scientific  in- 
vestigation shows  that  idiocy,  insanity,  im- 
becility, and  criminality  are  congenital  and 
hereditary,  the  legislatures  of  California 
[Stat.  1909,  p.  1003,  chap.  720],  Connecti- 
cut [Pub.  Laws  1909,  chap.  209],  Indiana 
[Taws  1907.  chap.  215],  Iowa  [Laws  1911, 
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chap.  129],  New  Jersey  [Laws  191 1,  chap. 
190],  and  perhaps  other  states,  in  the  exer- 
cise of  the  police  power,  have  enacted  laws 
providing  for  the  sterilization  of  idiots,  in- 
sane, imheciles,  and  habitual  criminals.  In 
the  enforcement  of  these  statutes  vasectomy 
seems  to  be  a  common  operation.  Dr.  Clark 
Bell,  in  an  article  on  hereditary  criminality 
and  the  asexualization  of  criminals,  found 
at  page  134,  vol.  27,  Medico-Legal  Journal, 
quotes  with  approval  the  following  lan- 
guage from  an  article  contributed  to  Pear- 
son's Magazine  for  November,  1909,  by 
Warren  W.  Foster,  senior  judge  of  the 
court  of  general  sessions  of  the  peace  of  the 
county  of  New  York :  "Vasectomy  is  known 
to  the  medical  profession  as  'an  office  opera- 
tion,' painlessly  performed  in  a  few  min- 
utes, under  an  anesthetic  (cocaine), through 
a  skin  cut  half  an  inch  long,  and  entailing 
no  wound  infection,  no  confinement  to  bed. 
'It  is  less,  serious  than  the  extraction  of  a 
tooth,'  to  quote  from  Dr.  William  D.  Bel- 
field,  of  Chicago,  one  of  the  pioneers  in  the 
movement  for  the  sterilization  of  criminals 
by  vasectomy,  an  opinion  that  finds  ample 
corroboration  among  practitioners.  .  .  . 
There  appears  to  be  a  wonderful  unanimity 
of  favoring  opinion  as  to  the  advisability  of 
the  sterilization  of  criminals  and  the  pre- 
vention of  their  further  propagation.  The 
Journal  of  the  American  Medical  Associa- 
tion recommends  it,  as  does  the  Chicago 
Physicians'  Club,  the  Southern  District 
Medical  Society,  and  the  Chicago  Society 
of  Social  Hygiene.  The  Chicago  Evening 
Post,  speaking  of  the  Indiana  law,  says  that 
it  is  one  of  the  most  important  reforms 
before  the  people,  that  'rarely  has  a  big 
thing  come  with  so  little  fanfare  of  trum- 
pets.' The  Chicago  Tribune  says  that  'the 
sterilization  of  defectives  and  habitual  crim- 
inals is  a  measure  of  social  economy.'  The 
sterilization  of  convicts  by  vasectomy  was 
actually  performed  for  the  first  time  in  this 
'  country,  so  far  as  is  known,  in  October, 
1899,  by  Dr.  H.  C.  Sharp,  of  Indianapolis, 
then  physician  to  the  Indiana  State  Reform- 
atory, at  Jeffersonville,  though  the  value  of 
the  operation  for  healing  purposes  had  long 
been  known.  He  continued  to  perform  this 
operation  with  the  consent  of  the  convict 
(not  by  legislative  authority)  for  some 
years.  Influential  physicians  heard  of  his 
work,  and  were  so  favorably  impressed  with 
it  that  they  indorsed  the  movement,  which 
resulted  in  the  passage  of  the  law  now  upon 
the  Indiana  statute  books.  Dr.  Sharp  has 
this  to  say  of  this  method  of  relief  to  so- 
ciety: 'Vasectomy  consists  of  ligating  and 
resecting  a  small  portion  of  the  vaa  deferens. 
This  operation  is,  indeed,  very  simple  and 
easy  to  perform;  I  do  it  without  adminis- 
tering an  anesthetic,  either  general  or  local. 
41  L.ILA.(N.S.) 


It  requires  about  three  minutes'  time  to  per- 
form the  operation,  and  the  subject  returns 
to  his  work  immediately,  suffers  no  incon- 
venience, and  is  in  no  way  impaired  for  his 
pursuit  of  life,  liberty,  and  happiness,  but 
is  effectively  sterilized." 

Must  the  operation  of  vasectomy,  thus 
approved  by  eminent  scientific  and  legal 
writers,  be  necessarily  held  a  cruel  punish- 
ment under  our  constitutional  restriction, 
when  applied  to  one  guilty  of  the  crime  of 
which  appellant  has  been  convicted?  Cruel 
punishments,  in  contemplation  of  such  con- 
stitutional restriction,  have  been  repeatedly 
discussed  and  defined,  although  we  have  not 
been  cited  to,  nor  have  we  been  able  to  find, 
any  case  in  which  the  operation  of  vasec- 
tomy has  been  discussed.  In  State  v.  Wood- 
ward, 68  W.  Va.  66,  30  L.RJL.(N.S.)  1004, 
69  S.  E.  385,  a  recent  and  well-considered 
case  which  may  be  consulted  with  much 
profit,  Brannon,  Justice,  said:  "The  leg- 
islature is  clothed  with  power  well-nigh 
unlimited  to  define  crimes  and  fix  their 
punishment.  So  its  enactments  do  not  de- 
prive of  life,  liberty,  or  property  without  due 
process  of  law,  and  the  judgment  of  a  man's 
peers,  its  will  is  absolute.  It  can  take  life, 
it  can  take  liberty,  it  can  take  property, 
for  crime.  'The  legislatures  of  the  different 
states  have  the  inherent  power  to  prohibit 
and  punish  any  act  as  a  crime,  provided 
they  do  not  violate  the  restrictions  of  the 
state  and  Federal  Constitutions;  and  the 
courts  cannot  look  further  into  the  pro- 
priety of  a  penal  statute  than  to  ascertain 
whether  the  legislature  had  the  power  to 
enact  it.'  12  Cyc.  136.  'The  power  of  the 
legislature  to  impose  fines  and  penalties  for 
a  violation  of  its  statutory  requirements  is 
coeval  with  government.'  Missouri  P.  R. 
Co.  V.  Humes,  115  U.  S.  612,  29  L.  ed.  463, 
6  Sup.  Ct.  Rep.  110.  The  legislature  is 
ordinarily  the  judge  of  the  expediency  of 
creating  new  crimes,  and  of  prescribing  pen- 
alties, whether  light  or  severe.  Com.  ▼. 
Murphy,  165  Mass.  66,  30  L.R.A.  734,  52 
Am.  St.  Rep.  496,  42  N.  E.  504,  10  Am. 
Grim.  Rep.  67;  Southern  Exp.  Co.  v.  Com. 
92  Va.  66,  41  L.R.A.  436,  22  S.  E.  809. 
For  such  a  fundamental  proposition  I  need 
cite  no  further  authoritv.  .  .  .  What  is 
meant  by  the  provision  against  cruel  and 
unusual  punishment?  It  is  hard  to  say 
definitely.  Here  is  something  prohibited, 
and  in  order  to  say  what  this  is  we 
must  revert  to  the  past,  to  ascertain  what 
is  the  evil  to  be  remedied.  Within  the  pale 
of  due  process  the  legislature  has  power  to 
define  crimes  and  fix  punishments,  great 
though  they  may  be,  limited  only  by  the 
provision  that  they  shall  not  be  cruel  or 
unusual,  or  disproportionate  to  the  char- 
acter of  the  offense.   Going  back  to  ascertain 
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what  was  intended  by  this  constitutional 
provision,  the  history  of  tlie  law  tells  us 
of  the  terrible  punishment  visited  by  the 
ancient  law  upon  convict  criminaTs.  In  our 
days  of  advanced  Christianity  and  civiliza- 
tion this  review  is  most  interesting,  yet 
shocking  and  heartrending."  The  learned 
jurist  then  proceeds  with  the  narration  of 
the  cruel  punishments  mentioned  in  4  Black- 
stone,  at  pages  92,  327,  and  377,  and  after 
citing  and  discussing  the  English  Bill  of 
Rights,  Whitten  v.  State,  47  Ga.  301,  Aid- 
ridge  v.  Com.  4  Va.  Cas.  447,  Wyatt's  Case, 
6  Rand.  (Va.)  694,  Re  Kemmler,  136  U.  S. 
436,  444,  34  L.  ed.  519,  523,  10  Sup.  Ct. 
Rep.  930,  Wilkerson  v.  Utah,  99  U.  S.  130, 
136,  i5  L.  ed.  345,  347,  Cooley,  Const.  Lim. 
4th  ed.  408,  Wharton,  Crim.  Law,  7th  ed. 
§  3405,  Hobbs  v.  State,  133  Ind.  404,  18 
L.R.A.  774,  32  N.  E.  1019,  State  v.  Wil- 
liams, 77  Mo.  310,  Weems  v.  United  States, 
217  U.  S.  349,  54  L.  ed.  793,  30  Sup.  Ct. 
Rep.  544,  19  Ann.  Cas.  705,  O'Neii  v.  Ver- 
mont, 144  U.  S.  323,  36  L.  ed.  450,  12  Sup. 
Ct.  Rep.  693,  and  other  cases,  says:  "In 
short,  the  text  writers  and  cases  sav  that 
the  clause  is  aimed  at  those  ancient  punish- 
ments, those  horrible,  inhuman,  barbarous 
inflictions." 

In  Re  O'Shea,  11  Cal.  App.  575,  105  Pac. 
779,  the  California  court  of  appeals  for  the 
first  district  said:  "Cruel  and  unusual 
punishments  are  punishments  of  a  barbarous 
character  and  unknown  to  the  common  law. 
The  word,  when  it  first  found  place  in  the 
Bill  of  Rights,  meant,  not  a  fine  or  imt)ris- 
onment,  or  both,  but  such  punishment  as  that 
inflicted  by  the  whipping  post,  the  pillory, 
burning  at  the  stake,  breaking  on  the  wheel, 
and  the  like,  or  quartering  the  culprit,  cut- 
ting off  his  nose,  ears,  or  limbs,  or  stran- 
gling him  to  death.  It  was  such  severe, 
cruel,  and  unusual  punishments  as  disgraced 
the  civilization  of  ^rmer  ages,  and  made 
one  shudder  with  horror  to  read  of  them. 
Cooley,  Const.  Lim.  7th  ed.  pp.  471  et  seq.; 
State  V.  McCauley,  15  Cal.  429;  Whitten 
v.  State,  47  Ga.  297;  State  v.  Williams, 
77  Mo.  310.  The  legislature  is  ordinarily 
the  judge  of  the  expediency  of  creating  new 
crimes,  and  prescribing  the  punishment, 
whether  light  or  severe.  Com.  v.  Murphy, 
165  Mass.  66,  30  L.R.A.  734,  52  Am.  St. 
Rep.  496,  42  N.  E.  504,  10  Am.  Crim.  Rep. 
67;  Southern  Exp.  Co.  v.  Com.  92  Va.  59, 
41  L.R.A.  436,  22  S.  E.  809. 

Guided  by  the  rule  that,  in  the  matter  of 
penalties  for  criminal  offenses,  the  courts 
will  not  disturb  the  discretion  of  the  legis- 
lature, save  in  extreme  cases,  we  cannot 
hold  that  vasectomy  is  such  a  cruel  punish- 
ment as  cannot  be  inflicted  upon  appellant 
41  L.R.A.  (N.S.) 


for  the  horrible  and  brutal  crime  of  which 
he  has  been  convicted. 
The  judgment  is  affirmed. 

Parker,  Chadwlck,  and  Gose,  JJ.,  oon- 

cur. 
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USE  OF  DISTRICT  OF  COLUMBIA, 
Appt., 

V. 

SAMPSON  P.  BAYLY,  Jr..  et  al. 

(39  App.  D.  C.  105.) 

Principal  and  surety  —  renewed  con- 
tract —  liability  for  extended  term. 

A  compensated  surety  upon  the  bond  of 
an  ash  collector,  who  undertakes  that  his 
principal  shall  comply  with  the  require- 
ments of  his  contract,  which  binds  him  to 
collect  ashes  for  a  period  of  two  years,  is 
not,  without  his  consent,  liable  for  the 
principal's  refusal  to  perform  during  an 
extended  term  which  the  public  authorities 
have  attempted  to  impose  upon  him  under 
the  provision  of  his  contract  that  they  shall 
have  the  privilege  of  renewing  the  contract 
for  a  specified  additional  period  at  their 
option. 

(May  30,  391^.) 

Note.  —  Renewal  of  contract  under  op- 
tion as  extending  the  undertaking  of 
of  a  surety  for  the  performance  of 
the  contract. 

Generally,  as  to  the  character  of,  and 
rules  governing,  contracts  by  corporations 
engaged  for  proflt  in  business  of  guaranty- 
ing the  fidelity  or  contracts  of  other  per- 
sons, see  the  note  to  George  A.  Hormel  & 
Co.  V.  American  Bonding  Co.  33  L.ILA. 
(N.S.)   513. 

It  will  be  seen  that  usually  the  courts 
have  made  an  effort  to  bring  the  matter 
within  the  proposition  that  if  the  renewal 
is  a  new  contract,  or  requires  a  new  con- 
tract, the  surety  or  guarantor  who  ha« 
made  only  the  old  contract  will  .  not  be 
bound  beyond  the  original  period,  but  that 
if  the  renewal  requires  no  new  contract,  but 
is  a  part  of  the  original  contract,  then  the 
suretv  will  be  bound  for  the  renewal  term. 
This  is  the  general  basis  of  the  court's  ar- 
gument in  United  States  v.  Bayly. 

This  note  does  not  cover  the  cases  where 
the  contract  of  the  guarantor  or  suretj'  it- 
self contemplates  an  extension  of  the  lia- 
bility, but  is  confined  in  the  main  to  cases 
where  the  contention  that  the  liability  of 
the  surety  or  guarantor  has  been  extended 
is  predicated  upon  the  exercise  of  an  op- 
tion for  renewal  or  extension  reserved  by 
the  principal  contract.     But  reference  may 
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APPEAL  by  phtintifF  from  a  judgment 
of  the  Supreme  Court  entered  upon 
demurrer  to  the  declaration  in  an  action 
brought  to  recover  upon  a  bond  given  to 
secure  the  performance  of  the  conditions 
of  a  contract  to  collect  ashes..  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  H.  Thomas  and  Fran- 
els  H.  Stephens,  for  appellant: 

The  contract  of  Bayly  with  the  District 
is  incorporated  into  the  bond  by  refer- 
ence, and  becomes  a  part  of  the  bond  as 
much  as  if  set  forth  verbatim. 

First  Nat.  Bank  v.  Hartford  F.  Ins.  Co. 
95  U.  S.  673,  675,  24  L.  ed.  563,  664; 
American  Bonding  Co.  v.  Pueblo  Invest. 
Co.  9  L.R.A.(N.S.)  567,  80  C.  C.  A.  97, 
150  Fed.  17,   10  Ann.  Cas.  367;    Peake  v. 


United  States,  16  App.  D.  C.  416;  Hum- 
boldt Bank  Soc.  v.  Wennerhold,  81  Cal. 
628,  22  Pac.  920;  New  Hampshire  Bank 
v.  Willard,  10  N.  H.  210;  Finley  v.  Lynn, 
6  Cranch,  238,  3  L.  ed.  211;  United  States 
v.  Maurice,  2  Brock.  96,  Fed.  Cas.  No. 
16,747;  United  States  v.  Tillotson,  1  Paine, 
306,  Fed.  Cas.  No.  16,524;  Forst  v.  Leon- 
ard, 112  Ala.  296,  20  So.  687;  Mackenzie 
v.  School  Trustees,  72  Ind.  189;  Jordan 
V.  Kavanaugh,  63  Iowa,  152,  18  N.  W. 
851;  State  use  of  Board  of  Education  v. 
Tiedemann,  69  Mo.  615;  2  Parsons,  Contr. 
503;  Watson  v.  O'Neill,  14  Mont.  197,  36 
Pac.  1064;  New  York  v.  New  York  Re- 
frigerating Constr.  Co.  82  Hun,  663,  31 
N.  Y.  Supp.  714;  W.  W.  Kimball  Co.  v. 
Baker,  62  Wis.  626,  22  N.  W.  730. 


be  hero  made  by  way  of  preface  to  two  cases 
not  arising  under  options. 

In  De  Jernette  v.  Fidelity  &  C.  Co.  98 
Ky.  558,  33  S.  W.  828,  referred  to  in  the 
opinion  in  the  Bayly  Case,  a  fidelity  bond 
for  one  year  stated  "that,  during  such  term 
or  any  subsequent  renewal  of  such  term," 
the  surety  should  make  good  and  reim- 
burse losses  by  reason  of  fraud  or  dishon- 
esty of  the  employed  amounting  to  embez- 
zlement or  larceny,  which  had  "been  com- 
mitted and  discovered  during  the  contin- 
uance of  said  term  or  any  renewal  thereof, 
and  within  three  months  from  the  death, 
dismissal,  or  retirement  of  the  employed. 
.  .  .  Any  claim  made  under  this  bond  or 
any  renewal  thereof  shall  embrace  and  cover 
only  acts  committed  during  its  currency, 
and  within  twelve  months  next  before  the 
date  of  the  discovery  of  the  act  or  default 
upon  which  such  claim  is  based."  At  the 
end  of  the  year  a  renewal  receipt  was  is- 
sued to  cover  the  ensuing  year,  stating  that 
"the  contract  under  bond  No.  53,039  is 
hereby  renewed  in  accordance  with  the 
terms  of  the  bond,  the  guaranty  to  cover 
the  period  above  named  only.*'  And  it  was 
held  that  the  contract  of  insurance  and  the 
contract  of  renewal  were  entirely  different, 
separate  contracts,  and  not  one  continuing 
contract. 

In  John  A.  Tolman  Co.  v.  Butt,  116  Wis. 
597,  93  N.  W.  548,  where  the  guaranty  was 
of  the  contract  of  a  salesman,  which  ran 
"for  one  year  from  date,"  and  might  "con- 
tinue from  year  to  year,"  the  guaranty  ex- 
pressly covered  "all  moneys  and  goods" 
which  the  employer  might  "from  time  to 
time  advance"  to  the  employee,  and  "any 
and  all  indebtedness"  which  might  there- 
after "become  due  to"  the  employer  "from 
him,  whether  by  the  terms  of  any  contract 
or  not,  in  excess  of  the  amount  due"  the 
employee.  Each  of  the  guarantors  and  the 
employee  agreed  "that  any  extension" 
might  "be  granted"  to  the  employee  "at  any 
time,  without  notice  or  affecting*'  his  "lia- 
bility." up  to  the  amount  therein  stipulated; 
And  that  "for  such  amounts"  the  guaranty 
was  therein  declared  to  be  "intended  as 
a  continuing  guaranty  until  revoked  by 
41  L.R.A-(N.S.) 


notice  in  writing."  The  employer's  contract 
with  the  employee  was  extended,  and  did 
continue  from  year  to  year  for  several 
years,  until  he  .quit  the  services  of  the 
employer  without  the  latter's  consent.  The 
court  said:  "Such  being  the  express  terms 
of  the  contract  and  guaranty,  we  are  unable 
to  perceive  any  ground  for  holding  that  • 
the  guaranty  did  not  cover  the  entire  time 
during  which  Russell  [the  employee]  was 
so  employed  under  the  contract." 

Besides  United  States  v.  Batly,  the 
only  cases  which  have  been  found  involving 
the  subject  of  the  note  have  arisen  under 
leases.  The  reader  will  observe  that  in 
some  of  these  cases  the  option  to  renew 
was  express,  and  in  others  it  was  deemed  to 
be-  implied  by  something  in  the  lease. 

Security   limited   to   original   term  of   the 

lease. 

In  Brewer  v.  Thorp,  36  Ala.  9,  in  a  lease 
for  the  term  of  one  year  at  a  certain  annual 
rent  payable  quarterly,  the  tenant  had  "the 
privilege  to  retain  the  same  house,  at  the 
same  rent  yearly,  for  as  many  years  as  she 
may  wish."  The  lease  was  signed  by  the 
landlord  and  the  tenant,  and  by  a  third 
party.  In  an  action  seeking  to  hold 
the  third  party  as  surety  for  rent  after  the 
original  term,  the  court  held  that  when 
the  tenant  held  over  the  law  implied  that 
the  holding  was  upon  the  terms  of  the  orig- 
inal lease,  but  that  there  was  no  implica- 
tion or  presumption  whatever  that  the  sure- 
ty should  be  bound  after  the  the  term  of  the 
original  lease  without  a  new  obligation  on 
his  part;  the  court  stating  that  such  a 
theory  would  involve  the  absurdity  of  im- 
plying a  contract  by  one  man  from  the  con- 
duct of  another. 

So,  in  Fasnacht  ▼.  Winkelman,  21  La. 
Ann.  727,  reviewed  at  length  in  the  Batly 
Case,  it  was  said  of  the  surety:  "His  con- 
sent cannot  be  presumed  from  the  terms  of 
the  original  lease." 

Where  a  landlord  leased  property  for  the 
term  of  one  year,  "with  the  privilege  to 
renew  this  lease  upon  the  same  terms  and 
conditions    for    a    further    period    of    four 
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The  surety  is  liable  to  the  same  extent 
his  priDcipal. 

Benjamin  v.  Hillard,  23  How.  149,  164, 
16  L.  ed.  618,  5.  );  Cage  v.  Cassidj,  23 
How.  109,  116,  16  L.  ed.  430,  433;  2 
Brandt,  Suretyship  &  Guaranty,  §  751; 
Camden  v.  Ward,  67  N.  J.  L.  658,  62  Atl. 
392;  Essex  v.  Murray,  29  Tex.  Civ.  App. 
368,  68  S.  W.  736;  Union  Trust  Co.  v. 
Citizens*  Trust  &  Surety  Co.  185  Pa.  219, 
39  Atl.  886;  Haney  School  Furniture  Co. 
V.  Medary,  123  Wis.  364,   101  N.  W.  929. 

Messrs.  "Edgar  H.  Oans,  Charles  A. 
Douglas,  Olbbs  L.  Baker,  Thomas  Ruf- 
fln,  and  Hugh  H.  Obear,  for  appellees; 

The  bond  of  the  Fidelity  k  Deposit  Com- 
pany undertook  to  guarantee  the  perform- 
ance   of    Bayly    in    his    duties    under    his 


contract  with  the  District  of  Columbia  as 
ash  collector  only  for  the  two  years  from 
August  1,  1905,  and  as  Bayly  performed 
every  duty  imposed  upon  him  for  the  said 
two  years,  the  appellee  is  no  longer  liable 
to  the  plaintiff,  notwithstanding  the  fact 
that  the  plaintiff  may  have  redress  against 
Bayly. 

Arlington  y.  Merricke,  2  Wms'  Saund. 
403;  Liverpool  Waterworks  Co.  v.  Atkin> 
son,  6  East,  607,  2  Smith,  654;  Peppin  v. 
Cooper,  2  Barn.  &  Aid.  431;  Bamford  v. 
lies,  3  Exch.  380,  18  L.  J.  Mag.  Cas.  N. 
S.  49;  St.  Saviour  v.  Bostock,  2  Bos.  & 
P.  N.  R.  175;  Hassell  v.  Long,  2  Maule 
&  S.  363;  Kitson  v.  Julian,  4  El.  &  Bl. 
864,  24  L.  J.  Q.  B.  N.  S.  202,  1  Jur.  N. 
S.  764,  3  Week  Rep.  371;  Napier  v.  Bruce, 


years,"  the  defendants  became  "surety  for 
the  punctual  payment  of  the  rent  in  the 
above-written  agreement  mentioned'  to  be 
paid,  ...  as  therein  specified,  and  if 
any  default  shall  at  any  time  be  made  there- 
in, we  do  hereby  promise  and  agree  to  pay 
.  .  .  the  said  rent  or  any  arrears  there- 
•  of."  It  was  held  "that  the  guarantors'  lia- 
bility ceased  at  the  expiration  of  the  year, 
except  as  to  rent  unpaid  for  that  period, 
and  that  they  were  not  bound  as  sureties 
should  the  tenant  exercise  his  option  of  re- 
newal for  a  further  term  of  four  years." 
The  court,  referring  to  Salisbury  v.  Hale 
(see  infra),  said:  "If  a  party  covenants  to 
pay  rent  beyond  the  term,  although  it  does 
not  enlarge  the  term,  it  is  still  a  valid  con- 
tract, and  the  law  will  give  it  effect.  In  the 
present  case,  however,  there  is  no  covenant 
to  pay  rent  beyond  the  term.  The  lessee 
may  assume  such  an  obligation  at  his  op- 
tion,— that  is,  he  may  renew  the  lease, — 
and  while  the  execution  of  a  written  lease 
is  not  required  if  the  tenant  holds  over, 
nevertheless  it  is,  so  far  as  the  surety  is 
concerned,  a  new  lease,  and  he  is  not 
bound  beyond  the  term  for  which  he  con- 
tracts." Kanouse  v.  Wise,  76  N.  J.  L.  423, 
69  Atl.  1017. 

In  Knowles  v.  Cuddeback,  19  Hun,  590, 
where  a  lease  for  a  definite  term  contained 
a  privilege  to  the  tenant  of  renewal  for 
three  vears  longer  upon  giving  certain  notes, 
and  the  lessee  and  the  surety  covenanted 
that  they  would  pay  for  the  use  of  the  said 
premises  the  annual  rent  of  so  much,  to  be 
paid  uppn  a  certain  day  named  and  quarter- 
ly thereafter,  it  was  held  that  the  surety 
was  not  liable  after  the  original  term  of  the 
lease  for  rent  thereafter  accruing. 

In  Gadsden  v.  Quackenbush,  9  Rich.  L. 
222,  a  lease  for  one  year  contained  the  stip- 
ulation "that  before  the  expiration  of  the 
terra  for  which  the  premises  are  leased, 
the  said  tenant  shall  give  one  quarter's  no- 
tice of  his  intention  to  vacate  the  afore- 
said premigpg."  The  guaranty  was  of 
"the  faithful  performance  of  covenants 
within  contained  on  the  part  of"  the  lessee, 
and  "also  the  punctual  payment  of  the 
within  stipulated  rent  at  the  time  it  falls 
41  L.RJ^.(K.S.) 


due."  After  the  expiration  of  the  year,  the 
tenant  continued  in  possession  without  ob- 
jection, and  suit  was  brought  to  recover  of 
the  guarantor  rent  alleged  to  be  due  for 
this  further  enjoyment  of  the  premises. 
The  court  said:  "By  its  terms  it  was  not 
a  lease  from  year  to  year,  but  as  expressed, 
'for  the  term  of  one  year  from  the  date 
hereof.'  The  term  is  not  enlarged  by  the 
stipulation.  .  .  .  It  is  clear  that  the 
mere  liability  of  the  tenant  is  not  sufficient 
to  fix  a  continuing  liability  of  the  guar- 
antor, because,  in  fact,  the  former  does  not 
depend  alone  upon  any  covenant  into  which 
he  had  entered.  The  circumstances  imply 
consent  of  both  the  original  parties  to  a  re- 
newal of  the  contract.  The  law  implies 
from  this  subsequent  conduct  a  new  con- 
tract on  like  terms  with  the  preceding. 
To  this  the  guarantor  was  neither  in  fact, 
nor  in  law,  a  party.  It  was  a  new  transac- 
tion, and  a  new  credit  was  given  outside  and 
beyond  any  previous  stipulation,  and  the 
plaintiff  can  look  alone  to  him  with  whom 
he  dealt." 

In  Woods  V.  Doherty,  153  Mass.  558,  27 
N.  £.  676,  a  lease  was  "to  hold  for  the 
term  of  three  years,"  the  tenant  "yielding 
and  paying  therefor  the  rent  of  $600  per  an- 
num," and  "to  have  the  right  to  renew  said 
lease  for  the  further  term  of  two  years,  if 
he  shall  so  elect,"  and  there  was  the  usual 
covenant  "to  pay  the  said  rent,  .  .  .  and 
also  the  rent  as  above  stated,  for  such  fur- 
ther time  as  the  lessee  may  hold  the  same." 
The  tenant  elected  to  renew  the  lease.  The 
guaranty  provided:  "I  .  .  .  guarantee 
the  payment  of  the  rent  by  the  within  lessee 
according  to  the  terms  of  the  lease,  pro- 
viding said  lessee  shall  live  to  the  end  of 
the  term."  The  court,  in  holding  the  guar- 
antor not  liable  after  the  first  three  years, 
said:  "If  there  had  been  no  right  of  re- 
newal, and  if  the  guaranty  had  not  con- 
tained the  proviso  which  it  does,  very  pos- 
sibly the  defendant  would  have  been  lia- 
ble if  the  tenant  had  held  over.  Rice  v. 
Loom  is,  139  Mass.  302.  1  N.  E.  548.  See 
Salisbury  v.  Hale,  12  Pick.  416;  Warren  v. 
Lyons,  152  Mass.  310,  9  L.R.A.  353,  26  N. 
E.  721.     But  the  proviso  in  the  guaranty 
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8  Clark  A.  F.  470;  Miller  v.  Stewart,  9 
Wheat  680,  6  L.  ed.  189;  United  States 
T,  Kirkpatrick,  9  Wheat.  720,  6  L.  ed. 
199;  United  States  v.  West,  8  App.  D. 
C.  59;  Dunham  ▼.  Johnson,  85  Minn.  268, 
88  N.  W.  737;  State  v.  Powell,  40  La, 
Ann.  241,  4  So.  447;  1  Brandt,  Suretyship 
ft  Guarantee,  §  185;  32  Cyc  77. 

Van  Oradel,  J.,  delivered  the  opinion  of 
the  court: 

The  District  of  Columbia,  plaintiff  be- 
low, appeals  from  the  judgment  of  the 
supreme  court  of  the  District  of  Columbia 
entered  upon  a  sustained  demurrer  in- 
terposed by  defendant  Fidelity  and  De- 
posit Company  of  Maryland  to  a  declara- 
tion   in   which    plaintiff   seeks    to   recover 


upon  a  bond  given  to  secure  the  perform- 
ance of  the  conditions  of  a  contract  be- 
tween plaintiff  and  one  Sampson  P.  Bay- 
ly, Jr. 

It  is  alleged  in  the  declaration  that  on 
June  29,  1905,  a  contract  was  made  be- 
tween plaintiff  and  Sampson  P.  Bayly,  Jr., 
by  which  it  was  provided  that  Bayly  should 
''collect  ashes  from  all  private  residences 
.  .  .  and  such  other  like  places  as  may 
be  designated  by  the  commissioners  of  the 
District  of  Columbia,  weekly  from  April 
16th  to  October  31st,  .  •  .  and  the  re- 
mainder of  the  city  ...  as  said  .  .  . 
sections  may  from  time  to  time  be  desig- 
nated by  the  conunissioners  .  .  •  for  a 
period  of  two  (2)  years,  beginning  Au- 
gust   1,    1905,    .    .     .    the    party    of    the 


that  the  lessee  shall  live  to  the  end  of  the 
term  implies  that  the  guaranty  only  ex- 
tends to  the  end  of  the  term;  and  we  think 
that  it  should  be  taken  in  favor  of  the 
guarantor,  that  the  term  with  which  the 
guaranty  ends  is  that  which  is  spoken  of  as 
the  term  in  the  lease.  Whether  the  tenant, 
on  his  election  to  renew  the  lease,  held  un- 
der the  old  instrument  or  needed  a  new 
one,  the  lease,  as  appears  in  the  language 
quoted,  speaks  of  the  first  three  years  as 
the  present  term,  and  calls  the  period  of 
possible  renewal  'the  further  term.' "  It 
may  well  be  doubted  whether  the  cases  which 
the  court  so  easily  brushes  aside,  and  which 
are  set  out  later  in  this  note,  can  be  dis- 
tinguished from  Woods  v.  Doherty,  and 
whether  they  are  not  overruled  by  this  de- 
cision. 

In  Tayler  v.  Wildin,  L.  R.  3  Exch.  303, 
37  L.  J.  Exch.  N.  S.  173,  18  L.  T.  N.  S.  656, 
16  Week.  Rep.  1018,  it  was  held  that  the 
surety  on  a  letting  from  year  to  year  was 
not  liable  after  a  year,  as  the  new  holding 
was  a  new  tenancy. 

In  Allen  v.  Herman,  3  Phila.  378,  there 
was  a  lease  for  a  month,  with  the  proviso 
that  if  the  rent  was  paid  when  it  fell  due, 
the  tenant  might  continue  in  possession  at 
the  same  rent  from  month  to  month,  until 
notice  to  quit,  subject  to  the  provisos  and 
restrictions  of  the  lease;  the  defendant 
guaranteed  the  faithful  performance  of  this 
agreement.  The  tenant  failed  to  pay  the 
rent  as  stipulated,  and  was  notwithstand- 
ing suffered  to  continue  in  possession  of  the 
premises;  and  the  landlord  sought  to  ren- 
der the  defendant  answerable  for  the  rent 
of  the  ensuing  months,  notwithstanding  the 
failure  of  the  tenant  to  pay  that  for  the 
first  month.  The  court  said:  "That  this 
could  not  be  done  with  any  show  of  right 
or  justice  under  the  terms  of  the  lease  and 
guaranty  is  too  obvious  for  argument." 

Equity  afforded  relief  to  the  surety's  es- 
tate in  Pleasan ton's  Appeal,  75  Pa.  344, 
where  a  lease  for  twelve  months  from  Jan- 
uary provided  that  "either  party  may  de- 
termine this  lease  at  the  end  of  such  term, 
provided  such  party  shall  have  given  the 
other  one  month's  previous  notice  of  the  in- 
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tention  so  to  do.  .  .  .  All  rights  and  lia- 
bilities herein  given  to,  or  imposed  upon, 
either  of  the  parties  hereto,  shall  extend 
to  the  heirs,  executors,  administrators,  suc- 
cessors, and  assigns  of  such  party.  It  is 
further  agreed  that,  in  case  the  said  lessee 
shall  hold  over  and  remain  in  possession  of 
said  premises  after  the  expiration  of  said 
term,  then  said  lessee  shall  be  considered  as 
tenant  for  another  year,  upon  the  same 
terms  and  conditions  as  are  above  specified, 
unless  the  lessors  shall  have  given  one 
month's  previous  notice  of  their  intention 
to  change  said  terms  and  conditions,  and 
the  lessee  holding  over  after  such  notice 
shall  be  considered  as  lessee  under  the 
terms  mentioned  in  said  notice,  for  so  long 
as  she  may  remain  in  possession  of  said 
premises  without  further  notice."  The 
surety  agreed  to  be  responsible  "for  the 
true  and  faithful  performance  of  the  above- 
named  contract  on  the  part  of"  the  lessee. 
Some  years  later  in  a  September  the  surety 
died,  having,  in  the  previous  June,  notified 
the  landlords  that  tney  should  collect  the 
rent  from  the  tenant,  and  that  he  would  not 
continue  surety  after  the  end  of  the  current 
year.  It  was  held,  upon  a  claim  against 
the  surety's  estate,  that  it  was  not  liable 
for  rent  accruing  after  such  current  year, 
the  court  saying  that  under  the  circum- 
stances equity  would  prevent  a  renewal  to 
the  prejudice  of  the  surety's  estate. 

Security  extended  to  renewal  term  of  lease. 

Where  a  lease  for  a  year  provided  in  sub- 
stance: "The  said  lessee  doth  promise  to 
pay  the  said  rent  in  quarter-yearly  pay- 
ments, etc.,  and  to  quit  and  deliver  up  the 
premises  to  the  lessor  or  his  attorney,  peace- 
ably and  quietly,  at  the  end  of  the  term, 
etc.,  and  to  pay  the  rent  as  above  stated, 
and  all  taxes  and  duties  levied  or  to  be 
levied  thereon  during  the  term,  and  for  such 
further  time  as  the  lessee  may  hold  the 
same,"  etc.  The  court  said:  "The  natural 
import  of  this  language  is  a  covenant  not 
only  to  pay  the  rent  during  the  term,  but 
in  the  contingency  of  holding  over  the  term, 
to  pay  the  same  rent  for  such  further  time 
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first  part  to  have  the  privilege  of  renewing 
this  contract  for  a  period  of  one  (1)  year, 
two  (2)  years,  or  two  (2)  years  and  eleven 
(11)  months,  at  the  option  of  the  said 
party  of  the  first  part;  payments  for  the 
renewal  periods  to  be  at  the  same  rate 
per  annum  provided  for  in  this  contract." 
Bayly  was  to  be  paid  annually  for  his 
services  the  sum  of  $54,000. 

At  the  time  of  the  execution  of  this  con- 
tract, Bayly  furnished  to  the  District  a 
bond  upon  which  the  defendant  Fidelity 
and  Deposit  Company  was  surety.  The 
bond  provided  in  its  recital:  "Whereas 
Bayly  .  .  .  has  contracted 
.  .  .  to  furnish  all  necessary  labor  and 
materials,  except  as  therein  otherwise  pro- 
vided,    ...     in    strict    accordance    with 


the  terms,  conditions,  and  provisions  of 
the  foregoing  contract,  and  execute  the 
work  of  collecting  ....  within  the  ex- 
isting fire  limits  .  •  .  and  the  remain- 
der of  the  city  of  Washington  and  its 
suburbs  and  sections  as  said  sections  may 
from  time  to  time  be  designated  by  the 
commissioners  of  the  District  of  Colum- 
bia, for  a  period  of  two  (2)  years,  be- 
ginning August:  Ist,  1905,  as  more  fully 
set  forth  in  the  aforegoing  contract,  and  on 
the  conditions  and  for  the  consideration  in 
the  foregoing  contract  mentioned  and  con- 
tained, or  referred  to  therein."  The  con- 
dition of  the  bond  provided  "that  if  the 
said  Sampson  P.  Bayly,  Jr.,  shall  strictly 
perform,  to  the  satisfaction  and  accept- 
ance  of   the   commissioners,      .  the 


as  he  should  hold  over."  The  lease  also 
provided  that  the  rent  should  be  so  much 
per  annum,  "and  after  the  same  rate  for  a 
shorter  period  of  time."  And  the  third 
party  guaranteed  "the  fulfilment  of  tlie 
covenants  of  the  within-named  Durivage 
[lessee]  as  within  expressed."  And  it  was 
held  that  the  guarantor  was  liable  in  an  ac- 
tion of  assumpsit  upon  the  contract.  Salis- 
bury V.  Hale,  12  Pick.  415.  Shaw,  Ch.  J., 
distinguished  the  case  from  the  similar  one 
of  Brewer  v.  Knapp,  1  Pick.  332,  where  the 
liability  of  the  surety  was  held  limited  to 
the  specified  term,  in  that  in  the  Brewer 
Case  the  words,  "the  rent  as  above  stated 
and"  were  omitted  and  hence  he  argues 
that  the  covenant  in  the  Brewer  Case  was 
limited  after  the  term  to  taxes  and  duties. 
In  the  Brewer  Case  there  was  also  omitted 
the  clause,  "after  the  same  rate  for  a  short- 
er period  of  time." 

The  Salisbury  Case  was  followed  under 
similar  circumstances  in  Rice  v.  Loomis, 
supra,  where  the  court  said:  "By  the 
terms  of  the  lease,  the  lessee  promised  to 
pay  the  rent  of  $800  for  the  term  of  one 
year,  'and  also  the  rent  as  above  stated  for 
such  further  time  as  the  lessee  may  hold 
the  same.'  Upon  the  back  of  the  lease,  and 
before  the  delivery  thereof,  the  defendant 
guaranteed  to  the  lessor  'the  payments  of 
the  rent  therein  stipulated.'  Upon  the  facts 
stated  in  the  report,  we  think  ttiis  guaranty 
includes  the  payments  which  became  due 
after  the  expiration  of  the  term  of  one 
year.  The  holding  over  was  continuous, 
and  without  any  new  contract  between  the 
lessor  and  the  lessee;  no  change  was  made 
to  take  the  case  outside  of  what  was  pro- 
vided for  in  the  lease.  No  new  tenancy 
supervened.  The  case  was  precisely  that 
which  was  contemplated  by  the  provision 
for  the  payment  of  rent  for  such  further 
time  as  the  lessee  might  hold  the  same. 
Giving  a  fair  effect  to  the  words  of  the 
guaranty,  it  must  be  held  to  include  this 
part  of  the  lessee's  stipulation,  as  well  as 
that  which  relates  to  the  first  year  of  his 
tenancy."  Sec  also  the  discussion  of  a  sim- 
ilar case  in  Warren  v.  Lvons,  152  Mass. 
310,  9  L.R.A.  353,  25  N.  E.  721,  which,  how- 
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ever,  was  decided  in  favor  of  the  surety  as 
there  had  been  a  change  in  the  rent. 

In  Webb  v.  Bailey,  17  Ky.  L.  Rep.  1117, 
33  S.  W\  935,  a  lease  was  made  for  three 
years  from  January  2,  1889,  "with  privi- 
lege of  five  years,"  and  it  provided  further: 
"Should  the  lessee  continue  to  occupy  the 
premises  after  the  expiration  of  said  term 
or  after  a  forfeiture  incurred,  whether  with 
or  against  the  consent  of  the  lessor,  such 
tenancy  shall  be  in  accordance  with  the 
terms  of  this  lease,  and  in  no  event  from 
year  to  year."  On  January  2,  1892,  the 
lessee  was  indebted  for  rent  accrued  prior 
to  that  time,  and  on  the  4th  day  of  Feb- 
ruary, 1892,  the  landlord  brought  suit 
against  the  surety  for  this  rent  and  re- 
covered. On  the  15th  of  February,  1892, 
the  landlord  brought  forcible  detainer  pro- 
ceedings against  the  lessee  and  the  surety, 
and  on  the  12th  of  March,  1892,  he  was 
placed  in  possession  by  the  court,  and  then 
sued  the  surety  for  rent  from  January  2d 
until  March  12th,  the  time  at  which  he  was 
placed  in  possession,  and  it  was  held  that 
there  was  no  renewal,  but  it  was  by  the 
terms  of  the  lease  that  this  result  fol- 
lowed. 

In  Dufau  v.  Wright,  25  Wend.  636,  where 
the  point  was  not  necessary  to  the  decision, 
it  appeared  that  there  was  a  lease  for  one 
year  with  the  privilege  of  keeping  the 
premises  at  the  same  rent  and  on  the  same 
terms  and  conditions  for  four  years  more, 
and  that  one  became  surety  for  the  punc- 
tual payment  of  the  rent  and  performance 
of  the  covenants  in  the  lease,  promising,  if 
default  should  be  made  thereon,  to  pay  to 
the  lessor  such  siun  or  sums  of  money  as 
would  be  sufiicient  to  make  up  such  defi- 
ciency and  fully  satisfy  the  conditions  of  the 
lease..  The  action  was  for  rent  during  the 
renewal  period.  The  court  said :  "The  only 
ground  of  objection  to  the  liability  of  the 
defendant,  or  even  any  plausibility,  is  that, 
upon  a  reasonable  construction  of  his  cove- 
nant of  suretyship,  it  cannot  be  extended 
beyond  the  term  of  one  year,  as  that 
is*  the  only  absolute  period  fixed  in  the 
lease,  the  continuance  beyond  depend- 
ing    upon     the     option     of     the     lessees. 
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work  to  be  done  by  him  in  accordance 
with  the  stipulations  of  said  contract, 
.  .  .  and  will  in  every  respect  fully 
comply  with  the  provisions  and  require- 
ments of  said  contract,  then  this  obliga- 
tion to  be  void;  otherwise  to  remain  in 
full  force  and  virtue." 

It  is  conceded  that  Bayly  fully  per- 
formed all  the  conditions  of  his  contract 
with  the  District  for  the  period  of  two 
years  from  the  1st  day  of  August,  1905. 
On  April  30,  1907,  the  commissioners  of 
the  District  attempted  to  exercise  the 
privilege  of  lenewing  its  contract  with 
Bayly  for  a  period  from  August  1,  1907, 
to  June  30,  1910,  but  no  demand  was  made 
to  renew  the  bond.  Bayly  refused  to  per- 
form  any   services   for   the   District   after 


the  expiration  of  the  two-year  period,  Au- 
gust 1,  1907.  The  District  relet  the  con- 
tract to  the  lowest  bidder,  and  it  is  al- 
leged that,  by  reason  of  Bayly's  refusal 
to  continue  the  work  under  the  alleged 
renewed  contract,  the  District  was  dam- 
aged in  the  sum  of  $40,218.44,  for  which 
this  suit  was  brought. 

Plaintiff  in  the  declaration  specifically 
bases  its  right  of  recovery  upon  what  it 
calls  in  the  first  count  the  renewed  con- 
tract. It  is  alleged  that  on  "the  thirtieth 
day  of  April,  1907,  the  commissioners  of 
the  District  of  Columbia  exercised  the 
privilege  of  renewing  said  contract,  and 
did  renew  the  same  for  a  period  from  Au- 
gust 1st,  1907,  to  June  30,  1910.'*  In  the 
second   count   it  is   alleged   that   plaintiff, 


Were  it  necessary  to  express  an  opinion 
upon  this  question,  I  think  we  should  be 
bound  to  regard  it  as  intended  to  be  co- 
extensive with  the  right  of  occupation 
by  the  lessees.  The  words  are  broad 
and  unqualified,  that  he  will  become  surety 
for  the  punctual  payment  of  the  rent  and 
performance  of  the  covenants  in  the  lease, 
to  be  paid  and  performed  by  the  lessees,  and 
pay  the  plaintiff  such  sums  of  money  as  will 
be  sufficient  to  make  up  any  deficiency,  and 
fully  satisfy  the  conditions  of  the  lease 
without  previous  notice  or  demand.'* 

Where  a  lease  for  one  ^ear  contained  the 
clause,  "This  contract  is  to  be  renewed 
for  three  consecutive  years  if  it  is  fulfilled 
to  the  satisfaction  of  both  parties,^'  and, 
besides  the  landlord  and  tenant,  was  signed 
A  B,  "security  for"  the  tenant,  it  was  held 
that  "the  contract  of  guaranty  was  a  con- 
tinuing one,  running  with  the  lease,  if  the 
same  were  renewed  by  the  parties  for  a  sec- 
ond year  and  third  year  successively.  If  the 
lease  was  renewed  for  the  second  year  by 
the  parties  thereto,  that  is,  by  the  lessor 
and  lessee  named  therein,  the  defendant, 
Chester  Gay  lord,  continued  liable  as  se- 
curity that  his  principal  should  perform 
the  covenants  of  said  lease  on  his  part  for 
said  second  year."  Decker  v.  Gaylord,  8 
Hun,  110. 

In  Coe  V.  Vogdes,  71  Pa.  383,  where  a 
lease  for  one  year  contained  the  provision 
that  if  the  tenant  should  continue  on  the 
premises  after  the  termination  of  the  above 
contract,  then  her  contract  was  to  continue 
in  full  force  for  another  year,  and  so 
on  from  year  to  year,  the  defendant  cove- 
nanted for  "the  true  and  faithful  perform- 
ance of  the  above-named  contract  on  the 
part  of  the  lessee."  The  rent  claimed  had 
accrued  at  a  time  several  years  later  than 
the  original  entry.  In  holding  the  sureties 
liable,  the  court  said:  "By  the  continuance 
of  Mrs.  Wyman  in  possession,  and  the  re- 
newal of  the  lease  by  its  own  terms,  Mrs. 
Wyman  became  liable  to  pay  the  rent.  This 
was  her  contract,  and  by  the  terms  of  the 
contract  of  suretyship,  the  sureties  became 
liable  for  her  faithful  performance." 

Where,  in  a  lease  for  nine  months,  the 
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tenant  had  "the  privilege  of  renewing  this 
lease  for  a  period  of  three  years  from  its 
expiration,  upon  the  same  terms,  provided 
that  he  give  notice  to  the  lessors  of  his  in- 
tention so  to  do  at  least  three  months  be- 
fore the  expiration  of  the  term  of  this  pres- 
ent lease,"  there  was  attached  to  the  lease 
the  following  agreement:  "For  a  valuable 
consideration  I  hereby  become  security  for 
the  payment  of  the  above  rent  as  often  as 
the  same  shall  become  due."  It  was  held 
that  the  surety  was  liable  for  rent  accruing 
after  the  original  nine  months,  although, 
after  the  lessee  had  given  due  notice  of  re- 
newal, the  surety  notified  the  landlord  that 
he  would  not  be  liable  for  the  rent  after 
the  original  nine  months.  Shand  v.  Mc- 
Closkey,  27  Pa.  Super.  Ct.  260. 

In  Heffron  v.  Treber,  21  S.  D.  194,  130 
Am.  St.  Rep.  711,  110  N.  W.  781,  the  lease 
was  "for  the  term  of  three  years  with  privi- 
lege of  two  years  additional"  from  a  cer- 
tain day.  The  sureties  guaranteed  "pay- 
ment of  within  rent  promptly  at  times  it 
shall  become  due  during  term  of  within 
lease."  It  was  held  that  the  lease  did  not 
materially  differ  from  one  for  five  years, 
and  that  the  sureties  were  liable  for  rent 
accruing  after  the  three  years.  The  court 
pointed  out  that  the  renewal  was  not  to  be 
granted  by  notice,  and  held  that  the  case 
was  not  within  the  local  statute  which  pro- 
vided that,  "if  a  lessee  of  real  property  re- 
mains in  possession  thereof  after  the  ex- 
piration of  the  hiring,  and  the  lessor  ac- 
cepts rent  from  him,  the  parties  are  pre- 
sumed to  have  renewed  the  hiring  on  the 
same  terms  and  for  the  same  time,  not  ex- 
ceeding one  year."   (Rev.  Civ.  Code,  §  1437.) 

In  Deblois  v.  Earle,  7  R.  I.  26,  a  lease 
for  one  year  contained  a  privilege  to  the 
lessee  of  renewal  for  another  year  under  the 
same  terms  and  conditions,  and  contained 
also  a  covenant  and  agreement  by  the 
surety  that  if  the  lessee  "shall  neglect  or 
refuse  to  pay  the  aforesaid  rent  in  man- 
ner as  aforesaid,  that  I  will  pay  the  same 
within  ten  days  thereafter;  and  for  the 
payment  of  which  I  hereby  bind  myself," 
etc.,  this  covenant  directly  following  the 
clause  giving  the  lessee  the  privilege  of  re- 
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through  its  proper  officers,  on  April  30, 
1907,  exercised  the  right  of  continuing 
«aid  coiftract  in  force  for  the  further 
period  of  two  years  and  eleven  months. 

It  will  be  observed  that,  whether  the 
exercise  of  the  option  by  plaintiff  be  re- 
garded as  a  renewal .  or  continuation  of 
the  original  contract,  the  recovery  sought 
is  for  damages  alleged  to  have  been  sus- 
tained subsequent  to  the  expiration  of  the 
original  contract  period  of  two  years.  The 
only  question,  therefore,  presented  by  this 
appeal,  is  whether  the  exercise  of  the  op- 
tion by  plaintiff,  without  concurrent  ac- 
tion by  the  surety  company,  extended  the 
bond  for  the  further  period  of  two  years 
and  eleven  months. 

We  are  familiar  with  the  old  rule  of 
strict  construction  in  favor  of  the  surety, 
based  upon  the  underlying  principle  that 
formerly  parties  became  sureties,  not  for 
hire,  but  as  a  matter  of  accommodation, 
usually  lending  their  names  iarough  mo- 
tives of  friendship,  and  hence  a  surety 
obligation  would  be  construed  most  strong- 
ly in  their  favor.  But  the  rule  of  strictis- 
8imi  juris  has  no  application  to  surety 
companies,  organized  for  the  purpose  of 
conducting  an  indemnity  business  at  es- 
tablished rates  of  compensation.  United 
States  Fidelity  &  G.  Co.  v.  Golden  Pressed 
&  Fire  Brick  Co.  (United  States  Fidel- 
ity &  G.  Co.  V.  United  States)  191  U. 
S.  416,  48  L.  ed.  242,  24  Sup.  a.  Rep.  142. 
But  the  question  before  us  is  neither  one  of 
liberal  nor  of  strict  construction.  It  can 
be  answered  from  the  express  language 
of  the  bond  and  contract,  without  the  aid 
of  technical  rules  of  construction.  The 
original  contract  expressly  provided  that 
it  should  extend  for  a  period  of  two  years, 
at  the  expiration  of  which  time  plaintiff 
had  the  option  of  renewing  it.  A  renewal 
is   defined   in   Anderson's   Law   Dictionary 


as  "the  substitution  of  a  new  right  or  ob- 
ligation for  another  of  the  same  nature." 
Bouvier  defines  it  as  "a  change  of  some- 
thing old  for  something  new."  Following 
this  distinction  it  has  been  held  that  wher« 
there  is  a  covenant  to  renew  a  lease  the 
lessor  is  bound  to  make  a  new  lease  to 
either  the  lessee  or  his  assignee.  Rutgers 
V.  Hunter,  6  Johns.  Oh.  215;  Furnival  v. 
Crew,  3  Atk.  83;  Worthington  v.  Lee,  61 
Md.   530. 

Closely  analogous  to  the  case  at  bar  are 
numerous  decisions  where  sureties  have 
obligated  themselves  for  the  faithful  per- 
formance by  the  lessee  of  a  lease  contain- 
ing a  renewal  option.  So  far  as  we  are 
advised,  it  has  been  held  that  the  surety 
was  not  bound  for  the  faithful  performance 
of  the  covenants  during  the  renewed  terniy 
unless  he  had  specifically  obligated  him- 
self by  the  terms  of  the  bond.  In  Fks- 
nacht  V.  Winkelman,  21  La.  Ann.  727» 
plaintiff  leased  defendant  Winkelman  cer* 
tain  property  for  the  period  of  one  year 
from  August  1,  1865,  with  the  privilege 
of  renewing  the  lease  for  four  years  more 
at  the  same  rental  and  under  the  same 
conditions.  One  Heuer  became  surety.  In 
the  bond  he  declared  himself  bound  "joint- 
ly and  in  aolido,  with  and  as  security  for 
the  said  lessee,  for  the  punctual  payment 
of  the  rent  herein  stipulated,  and  of  all 
costs  and  damages  resulting  from  any  vio- 
lation of  any  of  the  conditions  of  the  fore- 
going lease,  hereby  consenting  to  be  bound 
as  if  he  were  the  principal  obligor  therein, 
and  renouncing  the  plea  and  benefit  of  dis- 
cussion or  division  granted  by  law  to  sure- 
ties." Notice  of  the  renewal  of  the  lease 
was  given,  and  upon  nonpayment  of  the 
rent  during  the  renewal  period  suit  was 
brought  against  both  principal  and  surety. 
The  surety  answered  separately,  alleging 
that  his  responsibility  ceased  on  July  31, 


newal.  In  holding  the  surety  liable  for  rent 
accruing  after  the  first  year,  the  court  said : 
"It  is  said  that  the  defendant  can  hardly  be 
supposed  to  have  designed  to  guarantee 
this  rent  for  the  second  year,  at  the  option 
of  the  tenant.  The  same  motive  which  in- 
duced her  to  guarantee  it  for  the  first 
would,  for  aught  that  appears,  be  sufficient 
to  induce  her  to  go  farther  for  the  person 
whom  she  thus  befriended.  But  would  the 
plaintiff,  who  required  the  tenant  to  give 
security  for  the  first  year's  rent,  positively 
and  unequivocally  agree  that  he  should  re- 
main another  without  any  security?  Yet, 
this  would  be  the  result,  if  we  confine  the 
guaranty  of  the  defendant  to  the  payment 
of  the  first  year's  rent.  It  is,  in  our  view, 
far  more  consonant  with  the  probable  in- 
tent of  the  parties  to  suppose  that  the 
guaranty  was  designed  to  accompany  both 
years  of  the  tenant's  contemplated  occupa- 
tion." 
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Where  a  house  was  let,  no  term  being 
specified,  for  so  much  a  month,  payable  on 
the  15th  day  of  each  and  every  month, 
there  was  a  guaranty  of  "the  payment  of 
said  rent  so  long  as  said  Morris  [the  ten- 
ant] shall  occupy  said  premises."  The  ten- 
ant left  the  premises  during  the  first  month, 
paying  no  rent,  but  he  did  not  terminate 
the  tenancy  for  several  months.  It  was  held' 
that  the  court  correctly  charged  the  jury 
that  the  guarantor's  liability  for  rent  con- 
tinued so  long  as  the  tenant  remained  the 
tenant  of  the  landlord,  and  that,  although 
it  was  the  duty  of  the  landlord  to  notify 
the  guarantor  within  a  reasonable  time 
after  the  tenant's  default,  yet  his  failure 
so  to  notify  did  not  release  the  guarantor 
unless  such  failure  subjected  the  guarantor 
to  injury.  The  court  said  that  the  word 
"occupy"  was  used  in  the  sense  of  "tenancy 
actually  existing  under  the  lease."  Moiv 
row  V.  Brady,  12  R.  I.  130.  B.  B.  B. 
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1866,  and  was  not  renewed.  The  court, 
upholding  this  contention,  said:  "There 
is  no  proof  that  Heuer  consented  to  the 
extension  or  renewal  of  the  lease;  but 
plaintiffs  say  that  by  his  contract  he  was 
as  much  their  tenant  as  Winkelman,  and 
that  the  acts  of  the  latter  were  his  acts, 
of  which  he  is  not  permitted  to  plead  igno- 
rance. This  position  is  untenable.  The 
lease  was  made  to  Winkelman  as  the  ten- 
ant, and  Heuer  became  his  surety,  bound, 
it  is  triie,  as  if  he  were  the  principal 
obligor  in  the  lease,  but  only  for  the  term 
of  that  lease,  to  wit,  one  year.  The 
faculty  of  renewing  was  a  privilege  or 
right  to  be  exercised  by  the  lessee  upon  a 
given  condition,  and  not  an  obligation  as- 
sumed by  the  surety.  He  was  liable  to 
the  same  obligations  as  the  debtor  himself 
.  .  .  during  the  lease,  but  he  did  not 
agree  to  be  bound  in  the  renewed  or  ex- 
tended lease  by  the  giving  of  the  required 
notice  to  the  lessors  by  the  lessee.  The 
clause  in  relation  to  the  renewal  only 
bound  the  lessors  and  the  lessee  to  the 
same  price  and  conditions,  if  the  lease  were 
renewed,  as  contemplated.  The  consent  of 
the  surety  was  necessary  to  bind  him  on 
the  extended  lease."  It  is  immaterial 
whether  the  option  be  that  of  the  lessor 
or  the  lessee.  The  nonliability  of  the  sure- 
ty, where  he  has  in  no  way  concurred  in 
the  renewal,  is  the  same.  Brewer  v.  Thorp, 
35  Ala.  9;  Knowles  v.  Cuddeback,  19  Hun, 
590;  Liverpool  Waterworks  Co.  v.  Atkin- 
son, 6  East,  507,  2  Smith,  654. 

The  familiar  rules  that  a  bond  should 
be  construed  fairly  as  to  its  intent  and 
meaning,  that  where  a  contract  is  referred 
to  in  the  bond  it  becomes  a  part  of  the 
bond,  and  that  the  surety  is  liable  to  the 
same  extent  as  his  principal,  are  well  un- 
derstood. The  difficulty  here  is  that  the 
liability  of  the  surety  company  had  ceased 
before  the  alleged  default  occurred.  The 
original  contract  had  expired.  Plaintiff 
and  Bayly  were  not  even  proceeding  un- 
der a  renewed  contract,  as  in  the  cases 
of  the  leases  cited.  Bayly  ceased  to  per- 
form any  services  on  the  date  of  the  ex- 
piration of  the  original  contract,  which 
specifically  provided  that  it  was  given  "for 
the  period  of  two  (2)  years,  beginning  Au- 
gust 1,  1905."  It  is  not  contended  that 
any  default  occurred  within  that  time. 
The  limitation  of  time  fixed  in  the  con- 
tract and  specifically  mentioned  in  the 
recital  of  the  bond  is  controlling.  It  meas- 
ured the  life  of  the  bond.  The  obligation 
assumed  was  for  the  fulfilment  of  the  con- 
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ditions  of  the  contract  during  that  period, 
and  did  not  include  a  renewal  contract 
which,  in  contemplation  of  law,  "consti- 
tutes a  separate  and  distinct  contract  for 
the  period  of  time  covered  by  such  re- 
newal." De  Jernette  v.  Fidelity  &  C.  Co. 
98  Ky.  558,  33  S.  W.  828;  Hartford  F. 
Ins.  Co.  v.  Walsh,  64  111.  164;  Brady  v. 
North  Western  Ins.  Co.  11  Mich.  425. 

We  are  cited  to  certain  decision  of  the  su- 
preme court  in  cases  involving  government 
contract  for  public  works,  where  the  bonds 
are  executed  in  compliance  with  the  condi- 
tions of  special  statutes  providing,  in 
some  instances,  that  the  .bond  shall  be  given 
to  secure  the  government  against  liability 
for  mechanics'  liens,  and,  in  other  instan- 
ces, against  breach  of  conditions  arising 
from  changes  agreed  upon  between  the 
contractor  and  the  government  subsequent 
to  the  execution  of  the  original  contract 
and  the  giving  of  the  bond.  In  these  cases 
the  bondsmen  obligated  themselves,  both 
by  reference  to  the  statute  and  by  express 
covenant  in  the  bond,  that  the  contractor 
"should  fulfil  all  the  conditions  and  cove- 
nants of  his  contract,  whatever  changes 
in  or  additions  to  such  contracts  might 
thereafter  be  made;  and,  second,  promptly 
make  payment  to  all  persons  supplying 
him  labor  and  materials  in  the  prosecu- 
tion of  the  work."  United  States  Fidelity 
&.  G.  Co.  v.  Golden  Pressed  &  Fire  Brick 
Co.  supra;  United  States  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  197,  50 
L.  ed.  437,  20  Sup.  Ct.  Rep.  168. 

A  distinction  having  an  important  bear- 
ing upon  the  question  before  us  is  presented 
in  the  Pauly  cases,  170  U-  S.  133,  144,  42 
L.  ed.  977,  981,  18  Sup.  Ct.  Rep.  652, 
where  the  court,  through  Mr.  Justice  Har- 
lan, said:  "If,  looking  at  all  its  provi- 
sions, the  bond  is  fairly  and  reasonably 
susceptible  of  two  constructions,  one  fa- 
vorable to  the  bank  and  the  other  favo^'able 
to  the  surety  company,  the  former,  if 
consistent  with  the  objects  for  which  the 
bond  was  given,  must  be  adopted  and  this 
for  the  reason  that  the  instrument  which 
the  court  is  invited  to  interpret  was  drawn 
by  the  attorneys,  officers,  or  agents  of  the 
surety  company."  The  converse  of  this 
rule  of  construction,  if  such  it  may  be 
called,  would  seem  to  be  applicable  to 
the  present  case,  inasmuch  as  both  the 
contract  and  bond  were  prepared  "by  the 
attorneys,  officers,  or  agents"  of  the  Dis- 
trict   of   Columbia. 

The  judgment  is  affirmed,  with  costs,  and 
it    is    so    ordered. 
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CASPER  KUSCHINSKY,  Plff.  in  Err., 

V. 

RICHARD  FLANIGAN. 

(—  Mich.  — ,  136  N.  W.  362.) 

Landlord  and  tenant  —  partial  eviction 
—  suspension  of  rent  —  waiver. 

1.  A  tenant  of  a  dwelling  and  yard  does 
not  waive  his  right  to  insist  on  a  suspension 
of  rent  on  account  of  a  partial  eviction  con- 
sisting of  using  the  yard  to  store  materials 
while  remodeling  a  building  on  the  rear 
of  the  lot,  and  permitting  tenants  of  such 
building  to  pass  over  the  yard  after  the 
alteration  is  -  completed,  by  remaining  in 
possession  of  the  dwelling  and  paying  rent 
for  a  time. 

Appeal  ^  refusal  to  submit  Issues. 

2.  It  is  error  to  refuse  to  submit  to  the 


jury  issues  which  there  is  evidence  tend- 
ing to  support. 

Landlord  and  tenant  —  leaae  —  dwell- 
ing —  vacant  lot. 

3.  A  lease  of  a  dwelling  house  by  a  street 
number,  standing  upon  a  lot  upon  the  rear 
of  which  is  a  barn,  with  no  opening  into 
the  lot,  but  between  which  and  the  dwell- 
ing is  a  vacant  space  40  by  30  feet,  carries 
the  vacant  portion  of  the  lot. 

(May  31,  1912.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
rent  alleged  to  be  due  and  unpaid.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.      Friedman,      Smilansky,      Sk 
Bluinrosen,   for  plaintifT  in  error: 
Whatever  rights  defendant  had  to  regard 


Note.^' Effect  of  partial  eviction  upon 
liability  for  rent. 

The  earlier  cases  upon  this  question  are 
collected  in  a  note  to  Edmison  v.  Lowry,  17 
L.R.A.  275. 

This  note  does  not  include  cases  in  which 
the  tenant  has  abandoned  the  whole  prem- 
ises upon  being  evicted  from  a  part  there- 
of. 

A  few  cases  hold  that  abandonment  or 
surrender  of  the  entire  premises  is  neces- 
sary to  a  discharge  or  suspension  of  the 
whole  rent,  as  to  a  tenant  who  has  been 
evicted  from  a  part  only  of  the  premises. 
Crossthwaite  v.  Caldwell,  100  Ala.  295, 
J8  So.  47;  Anderson  v.  Winton,  130  Ala. 
422,  34  So.  962;  Talbott  v.  English,  150 
Ind.  299,  59  N.  E.  857. 

Thus,  in  Stokes  v.  Cooper,  3  Campb.  513, 
note,  it  is  held  that,  upon  eviction  from 
part  of  the  premises,  the  tenant  may  sur- 
render the  whole  and  be  relieved  from  the 
whole  rent,  but  if  he  remains  'in  possession 
of  the  remainder,  he  will  be  liable  on 
quantum  meruit. 

And  in  Wood  v.  Fabrigas,  305  La.  1,  29 
So.  367,  where  the  landlord  had  sold  a  ma- 
terial part  of  the  premises  before  the  lease 
was  made,  and  the  lessee  had  no  knowledge 
or  notice  of  such  sale,  he  was  held  to  be  en- 
titled to  a  reduction  of  rent  for  the  part 
from  which  he  had  been  evicted. 

In  Manville  v.  Gay,  1  Wis.  250,  60  Am. 
Dec.  379,  where  the  partial  eviction  claimed 
was  the  removal  of  a  party  stairway  l)e- 
tween  the  demised  premises  and  an  adjoin- 
ing, building,  tiie  court  seems  to  recognize 
the  rule  that  a  partial  eviction  will  entitle 
the  tenant  only  to  an  apportionment  of  the 
rent,  but  holds  that  such  a  defense  to  an 
action  for  the  whole  rent  could  not  be  made 
under  a  plea  of  the  general  issue. 

In  Crommelin  v.  Thiess,  31  Ala.  412,  70 
Am.  Dec.  409.  it  is  said  that  interference 
with  a  part  of  the  premises,  which  deprives 
the  tenant  of  the  enjoyment  of  the  prem- 
ises to  the  full  extent  secured  hv  the  lease, 
41  L.R.A.rX,S.) 


will  authorize  the  tenant  to  abandon  the 
premises  and  thereby  exonerate  himself 
from  payment  of  the  rent.  But  such  aban- 
donment must  be  within  a  reasonable  time, 
or  the  right  will  be  waived. 

The  great  weight  of  authority,  however, 
is  that  a  wrongful  eviction  by  a  landlord 
of  a  tenant  from  a  part  of  the  premises  will 
relieve  the  latter  from  liability  for  the  en- 
tire rent  for  the  time  the  partial  eviction 
continues,  though  he  retains  possession  of 
the  part  from  which  he  was  not  evicted. 
New  York  Drv  Goods  Store  v.  Pabst 
Tirewing  Co.  50  C.  C.  A.  296,  112  Fed. 
381;  Lynch  v.  Baldwin,  69  111.  210;  Davis 
V.  Lamb,  12  Ky.  L.  Rep.  685;  Sherman  v. 
Williams,  113  Mass.  481,  18  Am.  Rep.  522; 
Smith  V.  McEnany,  170  Mass.  26,  64  Am. 
St.  Rep.  272,  48  N.  E.  781:  Moore  v.  Mans- 
field, 182  Mass.  302,  94  Am.  St.  Rep.  657, 
65  N.  E.  398;  Witte  v.  Quinn,  38  Mo.  App. 
681 ;  Dolph  v.  Barry,  —  Mo.  App.  — ,  148 
S.  W.  196;  Morris  v.  Kettle,  57  N.  J.  L.  218, 
30  Atl.  879;  Hall  v.  Irvin,  78  App.  Div.  107. 
79  N.  Y.  Supp.  614;  Ferber  v.  Appel,  113 
App.  Div.  720,  99  X.  Y.  Supp.  215;  Liedtke 
V.  Meyer,  137  App.  Div.  74,  122  X.  Y.  Supp. 
95;  Brown  v.  Wakeman,  42  X.  Y.  S.  R. 
677,  16  N.  Y.  Supp.  846,  affirmed  in  46 
X.  Y.  S.  R.  671,  18  N.  Y.  Supp.  363;  Ham- 
ilton v.  Graybill,  19  Misc.  521,  43  N.  Y. 
Supp.  1079;  Heinrich  v.  Mack,  26  Misc. 
597,  56  X\  Y.  Supp.  156;  Sirey  v.  Braems, 
65  App.  Div.  472;  Perniciaro  v.  Veniero,  90 
N.  Y.  Supp.  369;  Lawrence  v.  Edwin  A. 
Denham  Co.  58  Misc.  543,  109  N.  \'.  Supp. 
752,  second  appeal,  114  X.  Y.  Supp.  859; 
Bergman  v.  Papia,  58  Misc.  633,  109  N.  Y. 
Supp.  856;  Wells  v.  Caro.  74  Misc.  87,  131 
N.  Y.  Supp.  573;  American  Tract  Soc.  v. 
Jones,  76  Misc.  236,  134  N.  Y.  Supp.  611; 
Hudson  Cos.  v.  Briemer,  135  N.  Y.  Supp. 
591;  Goldberger  v.  Kaufman,  135  N.  Y. 
Supp.  1040;  Carter  v.  Byron,  49  Hun,  299, 
1  X.  Y.  Supp.  905;  Vermilva  v.  Austin,  2 
E.  D.  Smith,  203;  Wolf'  v.  Weiner.  2 
Brewst.  (Pa.)  524;  Vaughan  v.  Blanchard, 
1    Veates,    175;    Garrett    v,    Cummins,    2 
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the  lease  as  at  an  end  were  waived  by  his 
remaining  on  the  premises. 

Beecher  v.  Duffield,  97  Mich.  423,  56  N. 
W.  777;  Cunning  v.  Tittabawassee  Boom 
Co.  88  Mich.  237,  50  N.  W.  141;  Leiferman 
V.  Osten,  167  111.  93,  39  L.R.A.  156,  47 
N.  £.  203;  Barrett  v.  Boddie,  158  111.  484, 
49  Am.  St.  Rep.  172,  42  N.  E.  143;  Boreel 
V.  Lawton,  90  N.  Y.  293,  43  Am.  Rep.  170; 
Boston  &  W.  R.  Corp.  v.  Ripley,  13  Allen, 
421 ;  Ralph  v.  Lomer,  3  Wash.  410,  28  Pac. 
760. 

A  description  of  premises  in  a  lease  of  a 
building  by  the  street  number  includes  so 
much  of  the  lot  upon  which  the  building  is 
standing  as  is  necessary  to  the  complete 
enjoyment  of  the  building  for  the  purpose 
for  which  it  is  let,  and  nothing  more. 

24  Cyc.  1044;  Patterson  v.  Graham,  40 
111.  App.  399,  140  111.  531,  30  N.  E.  460; 


Oliver  v.  Dickinson,  100  Mass.  114;  Hough- 
ton V.  Moore,  141  Mass.  437,  6  N.  E.  517. 

Mr.  James  S.  Doyle,  with  Mr.  Thomas 
li.  Dalton,  for  defendant  in  error: 

Any  use  or  interference  on  the  part  of 
plaintiff  with  the  leased  premises  amounted 
to  a  disturbance  of  the  peaceful  possession 
of  the  defendant,  and  invalidated  the  lease 
under  which  the  defendant  occupied  the 
premises. 

Pridgeon  v.  Excelsior  Boat  Club,  60  Mich. 
326,  33  N.  W.  502, 

The  lease  covered  the  premises,  and  the 
land  occupied  by  the  building  was  neces- 
sary to  the  enjoyment  of  the  building  by 
defendant  and  his  family. 

Chesebrough  v.  Pingree,  72  Mich.  438,  1 
L.R.A.  629,  40  X.  W.  747. 

An  eviction  of  a  tenant  by  a  landlord 
from  a  part  only  of  the  demised  premises 


Phila.  207;  Briggs  v.  Hall,  4  Leigh.  484, 
26  Am.  Dec.  326;  Hutchinson  v.  Taylor,  77 
L.  T.  120. 

And  this  rule  has  been  applied  even 
though  payments  of  rent  were  made  after 
the  partial  eviction.  Seigel  v.  Neary,  38 
Misc.  297,  77  N.  Y.  Supp.  854;  Buffalo 
Stone  k  Cement  Co.  v.  Radsky,  14  N.  Y.  S. 
R.  82. 

In  Collins  v.  Karatopsky,  36  Ark.  316, 
the  court  recognizes  that  there  are  two  dif- 
ferent rules,  but  says  it  regards  the  one 
that  a  material  eviction  from  part  of  the 
premises  suspends  the  entire  rent  without 
abandonment  by  the  tenant  as  the  better 
one  to  apply  in  a  case  in  which  the  landlord 
seeks  to  terminate  a  lease  by  forcible  de- 
tainer, under  an  option  in  the  lease,  on  ac- 
count of  unpaid  instalments  of  rent, — leav- 
ing undetermined  the  question  whether  the 
landlord  may  have  some  claim  to  a  portion 
of  the  rent,  which  may  be  enforced  in  some 
other    proceeding. 

•  And  in  Neale  v.  Mackenzie,  1  Mees.  k  W. 
747,  2  Gale,  174,  6  L.  J.  Exch.  N.  S.  263, 
15  Eng.  Rul.  Cas.  359,  where,  upon  entry, 
the  tenant  discovered  that  a  part  of  the 
premises  was  held  by  another  under  a  prior 
lease  from  his  landlord,  it  was  held  that 
the  landlord  was  not  entitled  to  distrain 
for  any  part  of  the  rent. 

But  while  an  eviction  from  a  part  of  the 
premises  will  suspend  the  entire  rent  ac- 
cruing during  the  continuance  of  the  evic- 
tion, it  does  not  affect  the  tenant's  liability 
for  rent  accruing  prior  thereto.  Kessler 
V.  M'Conachy,  1  Rawle,  441;  Currv  v.  Fox, 
133  N,  Y.  Supp.  417. 

The  general  rule  above  stated  seems  to 
rest  upon  two  principles,  one,  that  an  en- 
tire rent  cannot  be  apportioned,  and  the 
other,  that  a  person  cannot  apportion  his 
own  wrong. 

That,  in  adopting  the  rule,  the  courts 
were  perhaps  more  strongly  influenced  by 
the  latter  principle,  is  shown  by  the  fact 
that  when  the  landlord  is  not  in  fault,  the 
41  L.RwA.(y.S.) 


rent  is  apportioned,  as  in  a  case  where  the 
eviction  is  by  a  paramount  title.  Seabrook 
V.  Moyer,  88  Pa.  417;  Carter  v.  Burr,  30 
Barb.  59;  Moffat  v.  Strong,  9  Bosw.  57. 

Thus,  in  Hoopes  v.  Meyer,*  1  Nev.  433,  it 
is  held  that  eviction  from  part  of  the  prem- 
ises by  a  tenant  in  common  of  the  lessor 
will  entitle  the  lessee  to  a  reduction  of  thu 
rent  to  the  extent  he  is  deprived  of  the 
premises  leased. 

But  in  Wilson  v.  Sale,  41  Pa.  Super.  Ct. 
566,  where  the  tenant  was  evicted  from  part 
of  the  premises  by  paramount  title,  and  the 
landlord  sued  for  the  entire  quarter's  rent, 
and  furnished  no  evidence  from  which  the 
proportional  rental  value  could  be  ascer- 
tained, it  was  held  that  no  rent  could  be 
recovered. . 

In  Gribbie  v.  Toms,  70  N.  J.  L.  522.  57 
Atl.  144,  affirmed  in  71  N.  J.  L.  338,  69 
Atl.  1117,  it  is  held  that  where  a  lessee  is 
evicted  from  a  part  of  the  premises  by  th« 
action  of  a  grantee  of  the  lessor,  for  which 
eviction  the  lessor  is  not  responsible,  he  is 
entitled  to  recover  a  proportional  part  of 
the   rent  from  the  lessee. 

And  it  has  been  held  that  a  landlord  has 
a  right  to  sell  a  portion  of  the  leased  prem- 
ises, and  such  sale  does  not  affect  his  right 
to  the  rent  for  the  portion  he  retains, 
though  the  tenant  is  dispossessed  of  the 
other  portion  by  the  grantee,  the  rent  being 
apportioned  immediately  upon  the  sale  be- 
ing effected.  And  it  matters  not  that  the 
landlord  advised  or  aided  his  grantee  in 
evicting  the  tenant.  Reed  v.  Ward,  22  Pa. 
144.  Especially  is  this  true  where  the  con- 
veyance of  the  part  is  made  under  com- 
pulsion of  eminent  domain  proceedings. 
Linton  v.  Hart,  26  Pa.  193,  64  Am.  Dec. 
691. 

And  in  Eldred  v.  Leahy,  31  Wis.  546,  it 
is  implied  that  a  partial  eviction  will  not 
amount  to  a  proportional  defense  if  it  was 
done  by  the  landlord  under  compulsion  of 
law.  R.  L.  S. 
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works  a  suspension  of  the  entire  rent, 
though  the  tenant  remains  in  possession  of 
the  balance  of  the  premises  demised. 

18  Am.  &  Eng.  Enc.  Law.  p.  298;  Hirsch- 
field  ▼.  Franks,  112  Mich.  448,  70  N.  W. 
894. 

Bird,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sued  defendant  in  justice's 
court  to  recover  a  balance  due  on  the  lease 
of  a  dwelling  No.  471  Lincoln  avenue,  in  the 
city  of  Detroit.  The  lease  was  in  writing, 
and  was  to  run  for  twenty-one  months  and 
six  days,  at  $25  per  month.  The  defendant 
vacated  the  premises  a  month  and  a  half 
before  the  lease  expired,  and  tendered  a 
half  month's  rent  then  due;  but  the  plain- 
tiff refused  to  accept  it,  and  sued  to  recover 
two  months'  rent.  Judgment  passed  for  de- 
fendant in  both  the  justice's  and  circuit 
courts.  The  defendant  resisted  payment  of 
the  rent  on  the  ground  that  his  lease  had 
been  broken  by  the  plaintiff  by  a  partial 
eviction.  It  appears  that  plaintiff  was  the 
owner  of  the 'adjoining  premises,  No.  469 
Lincoln  avenue,  and  across  the  rear  of  both 
lots  stood  a  barn,  the  second  story  of  which 
plaintiff  began  to  remodel  into  a  living 
apartment  soon  after  defendant  took  pos- 
session. The  defendant  is  a  plumber,  and 
occupied  the  lower  floor  of  the  barn  as  a 
shop.  An  outside  stairway  was  constructed 
to  permit  access  to  the  apartment;  and  the 
tenants  of  the  apartment  were  permitted  by 
plaintiff  to  pass  to  the  street  over  defend- 
ant's lot.  As  a  result  of  the  remodeling,  de- 
fendant's back  yard  was  filled  with  building 
materials  and  rubbish.  The  defendant 
claims  that,  by  reason  of  these  acts,  he  was 
deprived  of  the  use  and  enjoyment  of  a  por- 
tion of  the  premises,  and  to  such  extent  he 
was  evicted.  While  the  plaintiff  does  not 
deny  the  grounds  upon  which  defendant 
rests  his  claim  for  partial  eviction,  he  seeks 
to  avoid  the  effect  of  them  by  claiming  that 
the  defendant  has  waived  his  right  to  in- 
sist upon  them  by  remaining  in  the  occu- 
pancy of  the  premises  and  paying  the  rent 
therefor  for  eight  months  after  they  oc- 
curred. 

We  are  of  the  opinion  that  plaintiff  in- 
vaded defendant's  rights  under  the  lease 
when  he  constructed  the  outside  stairwav 
and  permitted  the  tenants  of  the  rear  apart- 
ment to  pass  over  his  lot  to  and  from  the 
street,  and  by  filling  his  back  yard  with 
building  materials  and  rubbish.  By  so  do- 
ing, he  deprived  defendant  of  the  beneficial 
use  and  enjoyment  of  a  portion  of  the  prem- 
ises which  he  had  leased.  11  Am.  &  Eng. 
Enc.  Law,  2d  ed.  471. 

The  rule  of  law  applicable  to  an  action 
to  recover  rent,  where  partial  eviction  has 
41  L.R.A.(N.S.) 


taken  place,  is  stated  as  follows:  "The  rule 
established  by  the  great  weight  of  author- 
ity is  that  an  eviction  of  the  tenant  by  the 
landlord  from  a  part  only  of  the  demised 
premises  works  a  suspension  of  the  entire 
rent,  though  the  tenant  remains  in  posses- 
sion of  the  balance  of  the  premises  demised. 
The  rent  in  such  a  case  will  not  be  appor- 
tioned with  regard  to  the  value  of  the  por- 
tion from  which  the  tenant  was  evicted; 
nor  can  the  landlord  recover  for  the  use  and 
occupation  of  the  portion  of  which  the  ten- 
ant retains  possession."  18  Am.  &  Eng.  Enc. 
Law,  2d.  ed.  298,  and  cases  cited;  Pridgeon 
V.  Excelsior  Boat  Club,  66  Mich.  326,  33  N. 
W.  502. 

The  rule  is  tersely  stated  in  Royce  v.  Gug- 
genheim, 106  Mass.  201,  8  Am.  Rep.  322,  by 
Mr.  Justice  Gray,  where  a  similar  case  was 
considered:  "The  eviction  of  a  tenant  from 
the  demised  premises,  either  by  the  landlord 
or  by  title  paramount,  is  a  bar  to  any  de- 
mand for  rent,  because  it  deprives  him  of 
the  whole  consideration  for  which  rent  was 
to  be  paid.  Gilbert,  Rents,  145;  Morse 
V.  Goddard,  13  Met.  177,  46  Am.  Dec.  728. 
And  his  eviction  by  the  landlord  from  part 
of  the  premises  suspends  the  entire  rent,  be- 
cause the  landlord  'shall  not  so  apportion 
his  own  wrong  as  to  enforce  the  lessee  to 
pay  anything  for  the  residue.'  Hale,  Ch.  J., 
in  Hodgkins  v.  Robson,  1  Vent.  276,  277; 
Page  v.  Parr,  Style,  432;  Shumway  v.  Col- 
lis,  6  Gray,  227;  Leishman  v.  White,  1  Al- 
len, 489." 

And  it  is  said  in  Morris  v.  Kettle,  57  N. 
J.  L.  218,  30  Atl.  879,  that  "the  tenant 
may  continue  in  possession  of  the  remainder 
of  the  premises,  and  his  possession  will  not 
be  construed  as  consent  to  the  eviction ;  nor 
will  the  subsequent  payment  of  rent  accord- 
ing to  the  terms  of  the  lease,  as  a  voluntary 
act,  operate  as  a  waiver.  Nothing  but  a 
new  contract  by  the  tenant  to  pay  rent,  in 
substitution  for  the  original  lease,  will  re- 
new his  obligation  to  pay." 

Applying  these  rules  of  law  to  the  admit- 
ted facts  in  this  case,  it  at  once  becomes 
apparent  that  the  defendant  did  not  waive 
his  right  to  insist  upon  a  partial  eviction  by 
remaining  in  possession  of  the  remainder  of 
the  premises  and  paying  rent  therefor  for 
several  months  after  the  acts  complained  of 
were  committed. 

There  was,  however,  another  question  of 
waiver,  which  should  have  been  submitted 
to  the  jury.  It  was  the  claim  of  plaintiff 
that  the  defendant  expressly  consented  to 
the  construction  of  the  stairs  and  the  re- 
modeling of  the  barn;  and,  further,  that 
defendant  impliedly  gave  his  consent  by  do- 
ing the  plumbing  for  plaintiff  in  the  apart- 
ment. The  defendant  denied  that  he  ex- 
pressly gave  his  consent,  and  explained  at 
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some  length  why  he  did  the  plumbing.  The 
trial  court  failed  to  submit  this  question 
with  proper  instructions;  in  fact,  he  made 
no  reference  to  the  questions  of  waiver  in 
his  charge.  We  think  his  failure  to  do  so 
was  error. 

li  is  also  argued  by  plaintiff  that,  by 
the  terms  of  the  lease,  the  defendant  was 
not  entitled  to  the  use  of  the  back  yard; 
that  only  the  house  and  the  land  upon  which 
it  was  situate  passed  with  the  lease,  and 
therefore  the  acts  complained  of  were  no 
invasion  of  defendant's  rights.  The  lease 
described  the  property  as  the  "dwelling 
house  No.  471,  located  on  the  west  side  of 
-Lincoln  avenue."  It  was  a  leasing  by  the 
street  number,  and  it  "includes  so  much  of 
the  lot  upon  which  the  building  is  situated 
as  is  necessary  to  the  complete  enjoyment 
of  the  building  for  the  purpose  for  which  it 
was  let,  and  nothing  more."  24  Cyc.  1044. 
The  testimony  shows  that  the  lot  has  a 
frontage  of  30  feet,  and  the  back  yard  is 
30x40  feet,  and  that  the  barn  has  no  open- 
ing into  the  back  yard.  In  view  of  these 
facts,  and  the  further  one  that  the  building 
was  leased  to  be  used  for  a  dwelling,  we 
think  the  lease  carried  with  it  all  of  the 
lot  which  was  not  occupied  by  the  barn. 

Many  assignments  of  error  are  based  upon 
the  charge  of  the  court.  The  charge,  as  it 
appears  in  the  record,  is  so  meager  that  it 
was  not  very  helpful  to  the  jury.  The  court 
neither  stated  to  them  the  questions  of  fact, 
which  were  for  their  consideration,  nor  the 
rules  of  law  applicable  thereto;  and  his 
charge  as  a  whole  fell  so  far  short  of  his 
statutory  duty  that  we  feel  the  case  must 
be  reversed  and  a  new  trial  ordered. 
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Animal  ^  maiming  —  malice  —  snfB- 
dency. 

1.  Malice  toward  the  owner  is  not  an  in- 
gredient of  the  offense  created  by  a  statute 


providing  for  the  punishment  of  every  per- 
son who  shall  wilfully  and  maliciously 
main  a  horse  of  another,  but  it  is  sufficient 
that  the  maiming  is  wilfully  done  to  make 
the  animal  work. 

Criminal  law  —  answers  to  special  in- 
quiries —  controlling  verdict. 
2.  A  statute  authorizing  answers  to  par^ 
ticular  questions  to  control  ^  general  ver- 
dict does  not  apply  to  criminal  cases. 

(July  22,  1912.) 

FpXCEPTIONS  by  defendant  before  sen- 
J  tence  to  a  ruling  of  the  Circuit  Court 
for  Washtenaw  County  convicting  him  of 
wilfully  maiming  a  mare,  the  property  of 
another.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Arthur  Brown  for  defendant. 
Mr.  George  J.  Burke  for  the  People. 

Sfone,  J.,  delivered  the  opinion  of  the 
court : 

The  respondent  was  convicted  of  a  viola- 
tion of  §  11,581,  Com  p.  Laws,  which  reads 
as  follows:  "Every  person  who  shall  wil- 
fully and  maliciously  kill,  maim,  or  dis- 
figure any  horses,  cattle,  or  other  beasts 
of  another,  or  shall  wilfully  and  maliciously 
administer  poison  to  any  such  horses,  cattle, 
or  other  beasts,  or  expose  any  poisonous 
substance  with  intent  that  the  same  should 
be  taken  or  swallowed  by  them,  or  who  shall 
wilfully  and  maliciously  destroy  or  injure 
the  personal  property  of  another  by  any 
means  not  particularly  mentioned  or  de- 
scribed in  this  chapter,  shall  be  punished 
by  imprisonment  in  the  state  prison  not 
more  than  five  years,  or  by  fine  not  exceed- 
ing $1,000  and  imprisonment  in  the  county 
jail  not  more  than  one  year." 

The  particular  offense  charged  against  the 
respondent  was  that,  at  the  time  and  place 
alleged,  he  feloniously,  maliciously,  and  wil- 
fully did  maim  one  bay  mare,  the  property 
of  one  Silas  Elsifor.  It  was  claimed  that 
the  act  was  committed  by  respondent  by 
putting  a  strap  around  the  animal's  tongue 
and  pulling  upon  it  with  both  hands  and 
with  his  full  strength,  accompanying  the  act 
with  the  remark  that  he  would  make  the 
mare  draw  or  he  would  kill  her;  and  that 
the  animal  was  so  badly  injured  that  she 


Note, '— Malice  or  wilfulness  as  In- 
gredient  of  the  offense  of  abusing 
atiimats. 

Offenses  against  animals  as  property. 

At  common  law  and  under  statutes  ap- 
parently designed  to  protect  animals  as 
property,  rather  than  as  creatures  suscepti- 
ble of  suffering,  malice  or  wilfulness  seems 
to  be  a  necessary  ingredient  of  the  offense  of 
abusing  animals.  Thus,  malice  is  an  es- 
41  L.R.A.(N.S.)  28 


sential  element  of  the  following  offenses: 
Malicious  trespass  committed  in  shooting  a 
dog  of  another  (Gaskill  v.  State,  56  Ind. 
550)  ;  mutilating  a  horse  of  another,  under 
the  Michigan  statute  involved  in  People  v. 
Tessmeb  (People  v.  Minney,  155  Mich.  534, 
119  N.  W.  918);  exposing*^  poison  with  the 
intent  that  it  shall  be  taken  by  a  horse  of 
another,  under  a  statute  providing  for  the 
punishment  of  any  person  who  maliciously 
administers  poison  to  any  horse  of  another, 
or  exposes  any  poisonous  substance  with  in- 
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had  to  be  killed.  There  was  no  evidence  of 
any  malice  toward  the  owner  of  the  horse, 
and  it  appeared  that  respondent  illtreated 
and  misused  the  animal  because  he  became 
angry  at  it  for  refusing  to  work.  The  re- 
spondent was  convicted  by  the  jury  of  the 
ofTense  charged,  and  he  has  brought  the  case 
here  on  exceptions  before  sentence. 

Counsel  for  respondent  in  his  brief  makes 
but  two  contentions  raised  by  the  assign-, 
ments  of  error,  as  follows:  ''It  is  submitted, 
first,  that  the  court  at  the  close  of  the  testi- 
mony, because  there  was  no  evidence  of  mal- 
itee  toward  the  owner  of  the  animal,  and 
because  it  conclusively  appeared  from  the 
evidence  that  the  respondent  committed  the 
acts  charged  because  he  became  enraged  at 
the   animal   for   refusing   to   do   its   work, 


should  have  directed  a  verdict  for  the  de- 
fendant; and,  second,  that  the  court,  upon 
the  answers  to  the  two  special  questions  sub- 
mitted to  and  answered  by  the  jury,  should 
have  granted  the  motion  of  defendant,  and 
set  aside  the  general  verdict  of  guilty  and 
entered  a  verdict  of  not  guilty  and  ordered 
the  discharge  of  the  respondent.*'  He  fur- 
ther says:  "Assignments  14  to  20,  in  one 
form  or  another,  all  relate  to  the  question  of 
whether  or  not  malice  toward  the  owner  of 
the  animal  was  an  essential  ingredient  of 
the  crime  charged.  These  assignments  will 
be  considered  together,  and  for  the  reason 
that*  we  think  that  a  decision  upon  this 
point  will  dispose  of  the  case,  we  will  con- 
sider them  first:  (1)  Is  malice  toward  the 
owner  of  the  animal  an  essential  ingredient 


tent  that  it  shall  be  taken  by  such  horse 
(State  V.  Lightfoot,  107  Iowa,  344,  78  N.  W. 
41,  11  Am.  Crim.  Rep.  588.) 

And  malice  or  wantonness  is  a  necessary 
element  of  the  common-law  crime  of  mali- 
cious mischief  committed  by  stabbing  a 
mare  of  another;  and  it  is  not  sufficient 
that  the  stabbing  is  done  in  a  passion  and 
with  a  view  of  preventing  a  repetition  of 
the  injury,  upon  one's  finding  the  mare  in 
his  cornfield  damaging  his  growing  corn. 
State  V.  Land  re th,  4  N.  C.  (2  Car.  Law 
Repos.    446 ) . 

Likewise,  wilfulness  is  a  necessary  ele- 
ment of  the  statutory  offense  of  killing  or 
abusing  any  horse,,  cow,  hog,  etc.,  the  prop- 
erty of  another,  in  any  inclosure  not  sur- 
rounded by  a  lawful  fence.  State  v.  Simp- 
son, 73  N.  C.  269;  State  v.  Parker,  81  N. 
C.  548. 

And  wilfulness  or  wantonness  is  an  es- 
sential ingredient  of  the  offense  created  by 
a  statute  penalizing  the  wilful  or  wanton 
killing  of  any  cattle,  horses,  or  hogs  of 
another.  Thomas  v.  State,  14  Tex.  App. 
200 ;  Gerdes  v.  State,  —  Tex.  — ,  34  S.  W. 
268   {obiter). 

So,  also,  wilfulness  (Uecker  v.  State,  4 
Tex.  App.  234),  and  an  intent  to  injure 
the  owner  (State  v.  Rector,  34  Tex.  565; 
Newton  v.  State,  3  Tex.  App.  245;  Lane  v. 
State,  16  Tex.  App.  172),  are  essential  in- 
gredients of  the  offense  created  by  a  stat- 
ute which  makes  it  penal  to  "wilfully  kill, 
maim,"  etc.,  any  animal  of  another,  "with 
intent  to  injure  the  owner  thereof." 

And  evil  intent,  or  legal  malice,  or  want 
of  reasonable  ground  for  believing  the  act 
to  be  lawful,  is  essential  to  a  conviction 
for  wilfully  shooting  and  wounding  a  horse 
of  another.  Farmer  v.  State,  21  Tex.  App. 
423,  2  S.  W.  767. 

—character  of  malice  necessary. 

"Under  the  clear  weight  of  authority, 
both  in  England  and  the  United  States,  the 
malice  required  must  be  toward  the  owner 
or  custodian  of  the  animal,  and  not  malice 
toward  the  animal."  People  v.  Minney, 
155  Mich.  .534,  119  N.  W.  918. 
41  L.R.A.(N.S.) 


'*The  malice  which  is  an  essential  ingre- 
dient in  the  offense  of  malicious  mischief 
or  injury  to  animals  must  be  against  the 
owner  of  the  animal,  and  not  against  the 
animal  itself."  Chappell  v.  State,  35  Ark. 
345;  Thomas  v.  State,  30  Ark.  433  {obiter). 

As  said  in  Northcot  v.  State,  43  Ala. 
330:  **If  tlie  injury  was  inflicted  without 
any  malice  to  the  owner,  it  is  a  mere  tres- 
pass, and  not  malicious  mischief." 

So,  malice  toward  the  owner  is  an  es- 
sential element  of  the  crime  of  malicious 
mischief  committed  by  killing  an  animal  of 
another  (State  v.  Latham,  35  N.  C.  [13 
Ired.  L.]  33;  State  v.  Newby,  64  N.  C. 
23;  State  v.  Beekman,  27  N.  J.  L.  124,  72 
Am.  Dec.  352,  obiter) ;  and  it  is  not  suffi- 
cient that  the  animal  is  killed  in  a  passion 
excited  against  it  by  an  injury  done  by  it 
to  the  property  of  the  one  killing  it  (State 
V.  Latham,  supra),  or  from  any  other  mo- 
tive (State  V.  Beekman,  supra,  obiter). 

In  England,  under  the  statute  of  9  George 
I.  chap.  22,  known  as  the  "black  act,"  it 
was  clearly  settled  that  malice  toward  the 
owner  was  an  essential  ingredient  of  the 
offense  of  maliciously  maiming  an  animal, 
and  that  it  was  not  sufficient  that  the  act 
was  done  merely  with  malice  or  in  a  pas- 
sion toward  the  animal  itself.  Rex  v. 
Pearce,  1  Leach,  C.  L.  527,  2  East,  P.  C. 
1072;  Hean's  Case,  1  Leach,  C.  L.  527,  note 
a;  Rex  v.  Shepherd,  1  Leach,  C.  L.  539. 

And  in  the  United  States,  malice  toward 
the  owner  has  been  held  to  be  an  essential 
element  of  the  following  statutory  offenses: 
Malicious  injury  to  animals  (Hobson  v. 
State,  44  Ala.  380;  Northcot  v.  State,  43 
Ala.  330,  obiter)  ;  maliciously  disfiguring 
an  animal  (State  v.  Harris,  11  Iowa,  414, 
obiter) ;  "unlawfully,  wilfully,  and  mali-" 
ciously**  killing  or  disabling  any  live  stock 
belonging  to  any  other  person  (State  y. 
Pierce,  7  Ala.  728,  obiter). 

So,  also,  malice  toward  the  owner  is  an 
essential  ingredient  of  the  offense  created 
by  a  statute  on  malicious  mischief,  pro- 
viding for  the  punishment  of  "whoever  wil- 
fully and  maliciously  kills,  wounds,  maims, 
disfigures,  or  poisons  any  domestic  animal, 
.     such    animal    being   the   property 
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of  the  crime  charged  f  The  jury  having 
found  that  the '  respondent  did  not  commit 
the  acts  charged  against  him  because,  of  any 
malice  or  ill-will  that  he  had  against  Mr. 
Elsifor,  the  owner  of  the  animal,  it  became 
and  was  the  duty  of  the  circuit  judge  to 
have  directed  a  verdict  of  not  guilty,  and 
to  have  ordered  the  discharge  of  the  re- 
spondent." 

The  above  and  foregoing  quotations  in  the 
language  of  counsel  for  respondent  disclose 
the  only  points  that  he  urges  as  ground  of 
reversal.  In  fact,  upon  the  oral  argument 
be  confined  himself  to  the  first  point.  He 
makes  no  claim  that  the  court  erred  in  its 
charge  to  the  jury,  and  no  error  is  assigned 
for  this  reason  except  assignment  19,  be- 
cause the  court  charged  that:  "in  order  to 


convict  the  defendant  of  the  crime  charged, 
it  is  not  necessary  to  establish  any  express 
malice  against  the  owner  of  the  horse,  Mr. 
Elsifor.  The  defendant  may,  if  you  find  the 
circumstances  justify  it,  and  the  law  as  I 
shall  otherwise  instruct  you,  the  defendant 
may  be  convicted  of  the  crime  charged  even 
though  he  entertained  no  ill  feeling  or  mal- 
ice against  Mr.  Elsifor,  except  what  the  law 
may  imply  from  the  injury  to  the  property 
of  Mr.  Elsifor." 

It  is  urged  by  counsel  for  the  respondent 
that  the  instant  case  is  governed  by  the  case 
of  People  V.  Minney,  155  Mich.  634,  119  N. 
VV.  918.  In  that  case  the  respondent  was 
charged  under  the  same  statute  with  mu- 
tilating a  horse  by  cutting  off  its  tongue. 
That  the  decision  in  the  Minney  Case  may 


of  another"  (People  v.  Jones,  241  111.  482, 
89  K.  E.  762,  16  Ann.  Cas.  332) ;  or  by  a 
statute  providing  for  the  punishment  of 
every  person  who  shall  wilfully  and  mali- 
ciously kill,  maim,  or  disfigure  any  beasts 
of  another  person  (United  States  v.  Gideon, 
1  Minn.  292,  Gil.  226) ;  or  any  person  who 
shaU  cut  out  the  tongue,  cut  off  an  ear  or 
tail,  etc.,  of  any  beast  maliciously  and  of 
purpose,  or  shall  wilfullv  and  maliciously 
kill,  etc.,  a  beast  of  another  (State  v.  Wil- 
cox, 3  Yerg.  278,  24  Am.  Dec.  669). 

And  malice  merely  against  the  beast 
killed  or  injured  is  not  suflicient.  United 
States  V.  Gideon  and  State  v.  Wilcox,  supra. 

Nor  is  malice  toward  the  son  of  the  own- 
er sufficient.  Northcot  v.  State,  43  Ala. 
330. 

But  malice  toward  the  special  owner  is 
sufficient,  and  malice  toward  the  general 
owner  is  not  essential  to  the  offense  of 
maliciously  killing  a  horse  which  is  killed 
while  in  the  possession  of  one  to  whom  it 
has  been  loaned  by  the  general  owner. 
Stone  V.  State,  3  Heisk.  467. 

In  a  prosecution  under  a  statute  for  mali- 
ciously killing,  maiming,  or  wounding  dogs, 
malice  is  the  gist  of  the  action,  and  to 
justify  a  conviction,  the  state  must  show 
either  that  the  defendant  entertained  malice 
against  the  owner  of  the  dogs,  or  that  his 
acts  were  characterized  by  such  wanton  and 
reckless  disregard  of  the  rights  of  property 
in  others  as  to  raise  the  presumption  of 
malice.  State  v.  Churchill,  15  Idaho,  645, 
19  L.R.A.(N.S.)  835,  98  Pac.  853,  16  Ann. 
Cas.  947. 

"It  is  not  enough  to  prove  a  spirit  of 
cruelty  toward  the  animal.  The  malice 
must  be  directed  against  some  person,  ordi- 
narily the  owner  of  the  animal,  but  it  need 
not  be  shown  that  the  offender  actually 
knew  the*  owner.  It  will  be  sufficient  to 
show  that  he  was  bent  on  mischief  against 
the  owner,  whomsoever  he  might  happen  to 
be."  People  v.  Jones,  241  III.  482,  89  N.  E. 
752,  16  Ann.  Cas.  332. 

So,  in  a  prosecution  under  a  statute  for 
wilfully  and  maliciously  injuring  and  se- 
creting horses,  while  malice  against  the 
owner  must  be  shown,  it  is  not  necessary 
41  L.R.A.(N.S.) 


to  show  that  the  defendant,  at  the  time  of 
the  offense,  knew  who  the  owner  was  in 
fact ;  but  it  is  sufficient  to  show  that  he  act- 
ed with  malice  toward  whomsoever  might 
happen  to  be  the  owner.  State  v.  Phipps, 
95  Iowa,  491,  64  N.  W.  411. 

And  malice  against  the  owner  person- 
ally is  not  an  essential  ingredient  of  the 
offense  created  by  a  statute  providing  for 
the  punishment  of  any  person  who  mali- 
ciously kills  the  domestic  beast  of  another; 
but  while  mere  wantonness,  or  an  intent 
simply  to  injure  the  animal,  without  malice 
against  any  person,  may  not  be  sufficient, 
it  is  sufficient  if,  although  the  owner  is  un- 
known, the  act  is  done  maliciously,  for  the 
purpose  and  with  the  intent  of  injuring 
such  person.  State  v.  Linde,  54  Iowa,  139, 
6  N.  W.   168. 

Likewise,  personal  malice  or  ill-will  to- 
ward the  owner  is  not  an  essential  element 
of  the  offense  created  by  a  statute  making 
it  a  misdemeanor  wilfully  and  maliciously 
to  injure  any  horse,  etc.,  the  property  of 
another;  but,  while  mere  malice,  resent- 
ment, or  anger  toward  the  animal  is  not 
enough,  it  is  sufiicient  if  the  injury  is  a 
serious  one,  wantonly  and  cruelly  infiicted 
without  any  lawful*  excuse,  for  the  purpose 
of  gain  by  getting  the  injured  animal  to 
doctor.    Brown  v.  State,  26  Ohio  St.  176. 

And  actual  ill-will  or  resentment  toward 
the  owner  is  not  an  essential  element  of  the 
offense  created  by  a  statute  providing  for 
the  punishment  of  "every  person  who  wil- 
fully, unlawfully,  and  maliciously  adminis- 
ters any  poison  to  an  animal,  the  property 
of  another;"  but,  while  mere  resentment  or 
malice  toward  the  animal  will  not  suffice,  it 
is  enough  if  the  act  as  done  characterizes 
an  intent  to  do  a  wrongful  act  resulting  in 
injury  to  someone;  and  although  the  owner 
may  be  unknown  to  the  offender,  the  offense 
is  complete  "if  the  act  was  done  malicious- 
ly, or  under  circumstances  eviticing  a  de- 
praved mind  and  one  prompt  and  disposed 
to  the  commission  of  mischief,  or  done  wil- 
fully and  unlawfully,  or  with  that  wanton 
and  reckless  disregard  of  all  consequences 
and  of  the  rights  of  others,  and  with  an 
intent  wrongfully  to  injure  or  destroy  the 
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not  be  misunderstood,  it  requires  a  careful 
examination.  Such  examination  will  dis* 
close  that  the  case  was  not  reversed  upon 
the  question  whether  malice  towards  the 
owner  of  the  animal  was  an  essential  in- 
gredient of  the  crime  charged,  but  upon  the 
testimony  of  a  detective  of  a  claimed  con- 
fession of  the'  commission  of  a  similar  of- 
fense by  respondent;  and  over  four  pages  of 
the  decision  are  devoted  to  the  discussion 
of  that  question.  Justice  Grant  distinctly 
states  that  "it  was  not  shown  that  respond- 
ent had  any  motive  for  the  commission  of 
the  crime.  He  had  no  ill-will  against  Mr. 
Murphy  [the  owner],  had  done  some  work 


for  him  about  two  years  before.,  and  they 
had  had  no  intercourse  since."  **The  act  it- 
self  is  one  of  those  which,  when  proven, 
conclusively  establishes  the  malicious  intent 
if  committed  by  a  sane  person.  ...  If 
the  evidence  established  the  fact  that  the  re- 
spondent committed  the  deed,  he  would  es- 
cape conviction  only  by  a  further  finding  by 
the  jury  that  he  was  irresponsible  by  reason 
of  insanity." 

Coming  to  the  dis<iussion  of  the  question 
involved  in  the  instant  case,  at  the  bottom 
of  page  540  of  155  Mich.,  attention  is  called 
lo  the  error  assigned  upon  the  instruction 
of  the  court  that  "it  is  not  necessary  that 


property  of  another,  regardless  as  to  who 
may  be  the  owner."  State  v.  Coleman,  20 
Utah,  437,  82  Pac.  405. 

As  said  in  People  v.  Minney,  155  Mich. 
534,  139  N.  W.  918:  "The  rule  to  be  de- 
duced from  the  authorities  is  that  it  is  not 
essential  to  show  expressed  malice,  but  that 
the  malice  required  may  be  shown  by  the 
character  of,  and  the  circumstances  sur- 
rounding, the  crime." 

And  in  State  v.  Pierce,  7  Ala.  728: 
"Malice  is  inferable  frequently  from  the 
circumstances  under  which  the  mischief  was 
committed;  thus,  if  the  act  was  committed 
wantonly,  when  the  defendant  was  coot,  or, 
if  excited,  was  angry  without  cause,  or  his 
anger  proceeded  from  a  cause  which  could 
not  naturally  have  manifested  itself  in  the 
violence  done."  And  to  like  effect  is  Hob- 
son  v.  State,  44  Ala.  380. 

This  class  of  cases  seems  to  make  a  dis- 
tinction between  malice  in  fact,  which 
exists  when  an  act  is  done  from  actual  ill- 
will  toward  an  individual,  and  malice  in 
law,  which  exists  where  a  wrongful  act  is 
intentionally  done,  without  just  cause  or 
excuse;  and  to  hold  that  the  former  is  not 
essential,  if  the  latter  sufficiently  appears. 

Thus,  ill-will  or  malice  toward  the  owner 
has  been  held  not  to  be  an  essential  in- 
gredient of  the  offense  of  malicious  mis- 
chief committed  by  shooting  the  cattle*  of 
another,  but  it  is  sullicient  that  the  shoot- 
ing is  done  wantonly  and  recklesslv.  Mose- 
ly  v.  State,  28  Ga.  190. 

And  malice  against  the  owner  has  been 
held  not  to  be  a  necessary  ingredient  of  the 
offense  created  by  a  statute  providing  for 
the  punishment  of  any  person  who  shall 
wilfully  or  maliciously  injure  any  neat 
cattle,  the  property  of  another,  as  it  is  not 
a  question  of  intention  to  injure  another 
person,  but  it  is  the  intention  to  injure  the 
propertv  of  another.  Territory  v.  Crozier, 
«  Dak.  8,  50  X.  W.  124. 

Likewise,  in  Reg.  v.  Tivey,  1  Car.  &  K. 
704,  1  Pen.  C.  C.  63,  it  was  held  that  malice 
again.st  the  owner  is  not  essential  to  a  con- 
viction upon  an  indictment  under  a  statute, 
for  having  unlawfully,  maliciously,  and  fe- 
loniously wounded  an  animal,  the  property 
of  another,  but  that  the  general  malice  in- 
volved in  the  wanton  wounding  of  the  ani- 
mal is  sufficient. 
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And  express  malice  toward  the  owner  is 
not  a  necessarv  element  of  the  statutory  of- 
fense  of  malicious  trespass  committed  by 
unlawfully,  wilfully,  and  maliciously  beat- 
ing and  wounding  a  cow  of  another,  but  it 
is  sufficient  that  the  beating  and  wounding 
is  wilful  and  unlawful  and  without  ex- 
cuse, and  the  owner  of  the  animal  is  known. 
State  v.  Toney,  15  S.  C.  409. 

And  special  malice  toward,  or  an  intent 
to  injure,  the  owner,  is  not  an  essential  ele- 
ment of  the  statutory  offense  of  wilfully  and 
maliciously  killing  an  animal  of  another, 
but  it  is  sufficient  if  the  killing  is  wilfully 
and  unlawfully  done  to  keep  the  animal  out 
of  the  field  of  the  slaver.  Nutt  v.  State,  19 
Tex.  340. 

In  Reg.  V.  Welch,  L.  R.  1  Q.  B.  Div.  23, 
45  L.  J.  Mag.  Gas.  N.  S.  17,  33  L.  T.  N.  S. 
753,  24  Week.  Rep.  280,  13  Cox,  C.  C.  121, 
it  was  held  that  neither  ill-will  toward  the 
owner,  nor  spite  toward  the  animal  itself, 
nor  an  actual  intent  to  kill,  maim,  or 
wound  the  animal,  is  essential  to  the  com- 
mission of  the  offense  created  by  a  statute 
making  it  a  felony  to  "unlawfully  and  mali- 
ciously kill,  maim,  or  wound  any  cattle," 
but  there  is  malice  sufficient  to  sustain  the 
conviction  of  one  who  has  inflicted  injuries 
causing  the  death  of  an  animal,  if  he  knew 
that  his  acts  would  or  might  kill,  maim,  or 
wound  it,  and  nevertheless  did  what  he  did 
recklessly  and  not  caring  whether  the  ani- 
mal was  injured  or  not. 

And  neither  malice  toward  the  animal, 
nor  malice  toward  its  owner,  is  an  indispen- 
sible  element  of  the  statutory  offense  of 
"wilfully  or  maliciously"  injuring  or  dis- 
figuring any  mule,  the  property  of  another, 
but  a  wilful  injurv  is  sufficient.  Johnson  v. 
State,  37  Ala.  457. 

Cruelty   to   animals. 

Malice  is  not  an  element  of  the  statutory 
offense  of  unlawfully  or  wantonly  killing 
or  injuring  certain  domestic  animals.  Ta- 
tum  V.  State,  66  Ala.  465:  Thompson  v. 
State.  67  Ala.  106,  42  Am.  Rep.  101. 

And  malice  toward  the  owner  is  not  a  neo 
essarv  insrredient  of  the  statutory  offensp  of 
wanto^i  iniurv  to  a  domestic  animal  (Roe 
V.  State,  82  Ala.  68,  3  So.  2  obiter)  ;  or 
of  the  offense  of  cruelty  to  animals,  created 
hy  a  statute  providing  for  the  punishment 
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there  be  malice  toward  the  owner  of  the  ani- 
mal in  a  case  like  this."  Justice  Grant 
then  says:  "Malice  is  an  essential  ingredi- 
ent of  the  crime,  and  under  the  clear  weight 
of  authority,  both  in  England  and  the  Unit- 
ed States,  the  malice  required  must  be  to- 
ward the  owner  or  custodian  of  the  animal, 
and  not  malice  toward  the  animal.  The  rule 
to  be  deduced  from  the  authorities  is  that 
it  is  not  essential  to  show  express  malice, 
but  that  the  malice  required  may  be  shown 
by  the  character  of,  and  the  circumstances 
surrounding,  the  crime," — citing  authori- 
ties. He  then  quotes  from  Mr.  East  as  fol- 
lows:   "But  it  does  not  appear  to  have  been 


decided  that  it  is  necessary  to  give  express 
evidence  of  previous  malice  against  the  own- 
er in  order  to  bring  a  case  within  the  act; 
but  the  fact  being  proved  to  be  done  wilful- 
ly, which  can  only  proceed  from  a  brutal  or 
malignant  mind,  it  seems  a  question  solely 
for  the  consideration  of  the  jury  to  attrib- 
ute the  real  motive  to  it,  to  which  the  trans- 
action itself  will  most  probably  furnish  a 
clue."  The  opinion  then  proceeds  to  state 
that  the  question  under  this  statute  liad  not 
before  arisen  in  this  state,  but  that  it  had 
arisen  upon  two  other  statutes  involving 
malicious  injury  to  property.  Section  9,- 
275  of  Howell  (which  was  repealed  in  1891 


of  any  person  who  shall  wilfully  and  mali- 
ciously kill,  maim,  beat,  or  wound  any 
horse^  etc;  "but  the  act  will  be  malicious 
if  it  results  from  any  bad  or  evil  motive, 
as  from  cruelty  of  disposition,  for  violent 
passion,  a  design  to  give  pain  to  others,  or 
a  determination  to  show  that  he  will  do 
what  he  will  with  his  own  property,  without 
regard  to  the  remonstrances  of  others" 
(State  V.  Avery,  44  N.  H.  392). 

So,  under  a  statute  designed  for  the  pro- 
tection of  animals  against  cruelty,  which 
makes  it  a  misdemeanor  wilfully  and  mali- 
ciously or  cruellj',  to  maim,  wound,  beat, 
or  torture  a  horse,  ox,  or  other  cattle,  and 
which  further  provides  that  it  shall  not  be 
necessary  to  show,  upon  the  trial  of  an  of- 
fense, that  it  was  committed  from  malice 
conceived  against  the  owner  of  the  animal 
or  against  the  animal  itself,  "but  if  the  act 
was  wrongfully,  intentionally,  and  wilfully 
done,  it  may  be  inferred  that  it  was  done 
maliciously," — the  malice  which  is  an  ele- 
ment of  the  offense  is  that  general  malice 
which  may  be  defined  as  the  intentional 
doing  of  a  wrongful  act  without  just  cause 
or  excuse;  and  "the  words  'wilfully  and 
maliciously'  signify  that  the  offense  occurs 
when  a  domestic  quadruped  is  maimed, 
beaten,  or  tortured  from  an  evil  impulse 
springing  from  a  state  of  mind  which  ren- 
ders the  perpetrators  indifferent  to  the  suf- 
ferings of  the  animal  and  the  wrongful 
quality  of  the  act;  but  not  springing  neces- 
sarily from  spite  toward  the  owner  or  the 
animal  itself."  State  v.  Prater,  130  Mo. 
App.  348,  109  S.  W.  1047. 

Wilfulness,  however,  is  an  essential  ele- 
ment of  the  statutory  offense  of  overdriv- 
ingr  a  horse.  State  v.  Roche,  37  Mo.  App. 
480. 

And  a  driver,  if  ignorant  of  the  condition 
of  the  horses  which  he  is  driving,  and  inex- 
pert in  detecting  signs  of  suffering  on  their 
part,  is  not  guilty  under  a  statute  making 
it  'a  misdemeanor  to  "torture,  torment," 
etc.,  any  living  creature,  although  the  horses 
are,  in  fact  afHicted  witli  disease  or  wounds 
so  as  to  be  unfit  for  driving.  Stage  Horse 
Cases,  15  Abb.  Pr.  N.  S.  51. 

But  on  a  prosecution  for  cruelly  over- 
driving a  horse,  while  wilfulness  is  an  es- 
aentiai  element  of  the  offense,  and  the  de- 
fendant is  not  guilty  if,  in  the  proper  exer- 
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cise  of  his  own  judgment,  he  thought  he  was 
not  overdriving,  yet  it  is  not  necessary  to 
prove  that  his  purpose  was  to  torture  or  to 
inflict  pain  and  suffering  upon  the  animal; 
but  it  is  sufficient  to  siiow  that  he  acted 
in  wanton  and  reckless  disregard  of  the 
suffering  occasioned,  and  of  the  conse- 
quences which  might  be  produced.  Com.  v. 
Wood,  111  Mass.  408. 

So,  under  a  statute  making  it  a  misde- 
meanor to  cruelly  beat  or  cruelly  kill  any 
domestic  animal,  one  is  guilty  who  volun- 
tarily strikes  a  balky  horse  in  a  cruel  man- 
ner, instantly  killing  it,  although  he  had  no 
intent  to  torture  or  kill  the  horse,  but 
struck  it  to  make  it  go.  State  v.  Hackfath, 
20  Mo.  App.  614. 

And  neither  malice  toward  an  animal, 
nor  an  intent  or  purpose  to  torture  or  tor- 
ment it,  is  a  necessary  element  of  the  of- 
fense created  by  a  statute  against  cruelty 
to  animals,  making  it  a  misdemeanor  to 
torture  or  torment  any  living  creature;  but 
one  is  guilty  who  wilfully  and  knowingly 
does  acts  which  necessarily  cause  the  ani- 
mal torture,  torment,  or  great  pain.  Peo- 
ple V.  Brunell,  48  How.  Pr.  435. 

But  in  RosVs  Case,  3  N.  Y.  City  Hall  Rec. 
19], — the  trial  of  an  indictment  for  a  mis- 
demeanor at  common  law,  committed  by 
cruelly  beating  a  horse  and  killing  it  with 
a  club, — where  it  appeared  that  the  defend- 
ant, to  make  his  balky  horse  draw,  and 
without  any  intent  to  kill  it,  struck  it  a 
blow  on  its  neck  with  a  slat  from  the  cart', 
killing  it  instantly,  it  was  held  that  he  was 
not  guilty,  the  death  of  the  horse  being 
rather  an  accident  than  the  result  of  delib- 
erate   cruelty. 

And  to  justify  a  conviction  under  a  stat- 
ute for  the  prevention  of  cruelty  to  animals, 
for  needlessly  killing  a  dog,  "tnere  must  be 
present  a  malevolent  purpose,  or  a  spirit 
of  wickedness  or  cruel  wantonness,  or  a 
reckless  disregard  of  the  rights  and  feelings 
of  the  brute  creation."  Hunt  v.  State,  3 
Ind.  App.  383,  29  N.  E.  933. 

And  wilful  and  wanton  cruelty  to  a  dumb 
animal  is  the  essential  ingredient  of  the 
offense  created  by  a  statute  which  makes  it 
penal  to  "wilfully  and  wantonly  kill,  maim, 
wound,  poison,  or  cruelly  and  unmercifully 
beat  and  abuse  any  dumb  animal."  State  v. 
Rector,  34  Tex.  665.  A.  C.  W. 
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[Acts  1891,  No.  23] )  is  then  quoted  in  full. 
We  quote  the  remainder  of  the  opinion  on 
page  542  of  155  Mich.  "In  People  v.  Pether- 
am,  64  Mich.  252,  31  N.  W.  188,  the  defend- 
ant was  arrested,  charged  with  conspiring 
and  combining  with  others  to  wilfully  and 
maliciously  obstruct  and  impede  the  regular 
operation  and  conduct  of  the  business  of  a 
manufacturing  company.  It  was  there  urged 
that  the  intent  and  malice  must  be  aimed 
at  the  business  obstructed.  The  court  held, 
however,  that  the  statute  did  not  require 
malice  to  be  shown  toward  the  owner  or  his 
business  or  property,  but  that  the  malice  re- 
quired to  be  shown  was  the  general  malice 
of  the  law  of  crime,  and  that  the  acts  shown 
may,  as  in  other  cases,  furnish  the  presump- 
tion of  malice.  In  a  prosecution  under 
§  11,584,  3  Comp.  LtiLws,  for  maliciously 
injuring  a  building,  the  same  rule  Avas  fol- 
lowed, citing  and  approving  People  v.  Peth- 
eram;   People  ▼.  Burkhardt,  72  Mich.  172, 

40  N.  W.  240.  The  malice  required  under 
the  statute  now  under  consideration  is  not 
different  from  the  malice  required  by  the 
statutes  in  the  above  cases.  To  sustain  the 
contention  on  behalf  of  the  respondent  in 
this  case  would  be  to  overrule  those  two 
cases.  They  have  stood  unchallenged  for 
many  years,  and  we  see  no  occasion  now  to 
overrule  them.  See  also  State  v.  Boies,  68 
Kan.  167,  74  Pac.  630,  1  Ann.  Cas.  491,  and 
Brown  v.  State,  26  Ohio  St.  176.  In  view 
o'f  a  new  trial  we  may  say  that  the  court 
should  instruct  the  jury  that  malice  is  an 
essential  ingredient  of  the  crime." 

An  examination  of  People  v.  Petheram, 
supra,  will  show'  that  the  question  was  fully 
discussed  and  the  distinction  between  mali- 
cious mischief  and  these  statutory  offenses 
is  pointed  out,  and  Justice  Morse  said  on 
pages  265  and  266  of  64  Mich.:  "Malice  is 
best  defined,  in  my  opinion,  as  'a  wicked 
intent  to  do  an  injury;*  and  it  is  not  neces- 
sary that  the  malice  be  directed  against  any 
particular  person;  it  may  be  deduced  from 
an  intent  generally  to  injure.  It  is  a  gener- 
al rule  governing  the  law  of  malice,  that, 
when  a  man  commits  an  act  unaccompanied 
by  any  circumstances  justifying  its  commis- 
sion, the  law  presumes  that  he  has  acted  ad- 
visedly, and  with  an  intent  to  produce  the 
consequences  which  have  ensued." 

In  People  v.  Burkhardt,  supra,  the  re- 
spondent was  charged  with  a  violation  of 
§  11,584,  Com  p.  Laws,  for  maliciously  in- 
juring a  building  of  another,  and  it  appeared 
that  there  was  no  reason  to  believe  that 
respondent  had  any  notice  towards  the  own- 
er of  the  building;  and  the  trial  court  was 
requested  to  charge  that  no  evidence  of 
malice  had  been  given,  and  that  the  jury 
must  acquit.  This  request  was  refused. 
This  court  held  that  the  case  was  ruled  by 
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People  V.  Petheram,  supra,  and  that,  from 
the  act  itself,  there  was  evidence  from 
which  the  jury  could  infer  malice,  and  the 
conviction  was  affirmed. 

It  will  thus  be  seen  that  in  People  v.  Min- 
ney  it  was  held  that  the  malice  required 
under  the  statute  now  under  consideration 
is  not  different  from  the  malice  required  by 
the  statutes  in  the  two  cases  above  cited; 
and  that  to  sustain  the  contention  on  be- 
half of  the  respondent  in  that  case  would  be 
to  overrule  those  two  cases,  which  this  court 
declined  to  do.  We  think  that  the  last  head- 
note  to  the  Minney  Case  is  misleading,  and 
that  this  court  did  not  decide  that  malice 
toward  the  owner  or  custodian  of  the  ani- 
mal is  an  essential  element  of  the  crime.  It 
is  true  that  Justice  Grant  said  that  the 
weight  of  authority,  both  in  England  and 
the  United  States,  was  to  that  effect,  yet, 
by  reason  of  the  previous  decisions  of  this 
court  referred  to,  that  rule  was  not  sanc- 
tioned, but  that  it  was  true  that  malice  is 
an  essential  ingredient  of  the  crime,  but  not 
necessarily  malice  toward  the  owner  or  cus- 
todian. We  have  carefully  considered  the 
cases  cited,  because  of  the  earnest  conten- 
tion of  respondent's  counsel  that  an  applica- 
tion of  the  doctrine  of  the  Minney  Case 
would  result  in  an  acquittal  of  respondent. 

It  appears  from  this  record  that  the  re- 
spondent, at  the  time  of  the  offense  charged, 
was  a  man  of  mature  years;  that  he  was 
sane;  that  he  did  in  fact  maim  the  animal; 
that  he  maimed  it  so  badly  that  it  was 
found  necessary  to  shoot  it;  that  he  was 
urged  at  the  time  by  a  person  present  not 
to  commit  the  acts  that  he  did  commit ;  that 
he  refused  to  desist,  and  declared  that,  if 
necessary,  he  would  kill  the  animal. 

The  trial  court,  among  other  things, 
charged  the  jury  as  follows:  "Before  you 
convict  the  respondent  of  the  crime  with 
which  he  is  charged  in  the  information,  you 
must  find  from  the  evidence  that  the  deed 
was  done  wilfully  and  maliciously,  and  I 
charge  you  that  malice  is  an  essential  in- 
gredient of  the  crime,  but,  as  I  have  already 
stated  to  you,  malice  may  be  inferred  by 
you  from  the  facts  and  circumstances  sur- 
rounding the  commission  of  the  offense.  If 
you  find  from  the  evidence  in  this  case 
that  the  respondent,  Tessmer,  had  the  intent 
to  do  the  act  charged  against  him  in  the 
information  unlawfully,  it  makes  no  differ- 
ence whether  it  be  from  spite  or  revenge 
or  hope  of  gain  and  profit,  malice  may  be 
presumed  from  that  conduct.  That  per- 
haps is  a  repetition  of  what  I  have  already 
said.  It  is  a  general  rule  governing  the  law 
of  malice  that,  when  a  man  commits  an  act 
unaccompanied  by  any  circumstances  ex- 
cusing or  justifying  him  in  such  act,  the  law 
presumes  that  he  acted  with  the  intent  to 
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produce  tlie  resulta  that  follow  his  act. 
This  statute  upon  which  this  information  is 
based  does  not  require  malice  to  be  shown 
towards  the  owner  or  his  business  or  prop- 
erty, but  the  malice  required  to  be  shown 
is  the  general  malice  of  the  law  of  crime, 
and  the  acts  proven  and  the  evidence  prov- 
en and  the  evidence  produced  may  furnish 
that  presumption  of  malice.  The  acts  need 
not  be  inspired  by  any  particular  wanton- 
ness, cruelty,  or  revenge  against  the  owner 
of  the  property  to  furnish  that  presumption 
of  malice.  On  the  part  of  the  defendant 
I  give  you  these:  'Before  you  can  convict 
tiie  defendant  of  the  crime  charged,  you 
must  find  from  the  evidence  that  by  his 
wrongful  act  he  not  only  deprived  the  horse 
of  the  use  of  its  tongue,  but  you  must  also 
find  from  th^  evidence  adduced  here  upon 
the  trial,  and  beyond  a  reasonable  doubt, 
that,  at  the  time  he  committed  the  acts 
that  resulted  in  the  loss  of  the  use  of  the 
tongue  to  the  horse,  he  (the  defendant)  in- 
tended that  what  he  did  would  have  that 
effect,  for,  unless  the  defendant  intended 
by  what  he  did  to  the  horse  to  deprive  it 
of  the  use  of  its  tongue,  then  in  that  case 
he  is  not  guilty  of  the  offense  charged,  and 
your  verdict  must  be  for  the  defendant.'" 

2.  The  other  ground  upon  which  counsel 
for  respondent  asks  for  a  reversal  is  stated 
as  follows:  "The  court,  upon  the  answers 
to  the  two  special  questions  submitted  to 
and  answered  by  the  jury,  should  have 
granted  the  motion  of  the  defendant,  and 
set  aside  the  general  verdict  of  guilty  and 
entered  a  verdict  of  not  guilty  and  ordered 
the  discharge  of  the  defendant."  Those 
questions  were  as  follows:  (1)  Did  the  de- 
fendant commit  the  acts  charged  because 
of  the  malice  or  ill-will  that  he  had  at  the 
time  against  Mr.  Elsifor,  the  owner  of  the 
horse?  Answered:  No.  (2)  Did  the  defend- 
ant misuse  and  ill  treat  the  horse  because 
he  became  angry  at  it  for  refusing  to  do  its 
work?    Answered:  Yes. 

Not  only  were  the  questions  and  answers 
not  controlling  of  the  general  verdict,  in 
our  view  of  the  case,  but  this  court  has  held, 
on  at  least  two  occasions,  that  the  statute 
(§  10,237,  Comp.  Laws)  authorizing  an- 
swers to  particular  questions  to  control  a 
general  verdict  dWs  not  apply  to  the  trial 
of  criminal  cases,  and  that  any  limitation 
upon  the  right  of  the  jury  to  find  a  general 
verdict  in  criminal  cases  is  against  the  poli- 
cy of  the  law.  People  v.  Marion,  29  Mich. 
31-40;  People  v.  Roat,  117 'Mich.  678-682, 
76  N.  W.  91.  The  trial  court  might  have  re- 
fused to  submit  the  questions.  Having  sub- 
mitted them,  the  answers  were  immateri- 
al, and  not  controlling  in  any  view  of  the 
ease. 
41  L.R.A.(N.8.) 


We  find  no  error  in  the  record,  the  con- 
viction of  the  respondent  is  affirmed,  and 
the  trial  court  is  directed  to  proceed  to 
judgment  upon  the  verdict. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA 
v. 

DELBERT  F.  DUMAS. 

(118  Minn.  77,  136  N.  W.  311.) 

Criminal  law  ~  attempt  —  what  consti- 
tutes. 

1.  No  definite  rule  can  be  laid  down,  ap- 
plicable to  all  cases,  as  to  what  constitutes 
an  attempt  to  commit  a  crime,  as  each  case 
must  depend  largely  upon  its  particular 
facts.  'J^o  constitute  such  an  attempt,  there 
must  be  an  intent  to  commit  the  crime,  fol- 
lowed by  an  overt  act  or  acts  tending,  but 
failing,  to  accomplish  it.  The  overt  acts 
need  not  be  such  that,  if  not  interrupted, 
they  must  result  in  the  ciume  charged. 
They,  however,  must  be  something  more 
than  mere  preparation  remote  from  the 
time  and  place  of  the  intended  crime;  but 
if  they  are  not  thus  remote,  and  are  done 
with  the  specific  intent  to  commit  the  crime, 
and  directly  tend  to  accomplish  it,  they  are 
sufficient  to  warrant  a  conviction. 

Evidence  -—  sufficiency. 

2.  Evidence  considered,  and  held  that  it 
tends  to  show  or  prove  facts  constituting 
the  offense  charged  in  the  indictment,  which 
states  facts  sufficient  to  constitute  a  pub- 
lic offense. 

(May  31,  1912.) 

Headnotes  by  Stabt,  Ch.  J. 

Note.  -—  What  constitutes  an  attempt  to 
commit  arson. 

This  is  a  continuation  of  note  to  State 
V.  Taylor,  4  L.R.A.(N.S.)  417. 

The  offense  of  an  attempt  to  commit  ar- 
son was  thus  defined  in  a  charge  to  the 
jury  reported  in  State  v.  Lockwood,  —  Del. 
— ,  74  Atl.  2:  "The  elements  of  the  felony 
of  arson  are  ingredients  in  the  misdemeanor 
of  attempted  arson.  There  must  be  the 
wilful  act,  which  in  the  latter  crime  is  the 
attempt  unaccomplished,  as  distinguished 
from  the  act  of  accomplishment  in  the  for- 
mer crime.  There  must  be  the  intent, 
which  directs  the  act  in  either  crime,  and 
the  malice,  which  inspires  the  act  in  both 
crimes.  With  respect  to  an  act  constitut- 
ing an  attempt  to  wilfully  and  maliciously 
set  on  fire  a  dwelling  house,  whereby 
human  life  is  imperiled,  the  court  charges 
you  that,  in  order  to  convict  the  prisoner 
of  the  crime  charged,  the  burden  rests  upon 
the  state  to  show  to  you  beyond  a  reason- 
able doubt  that  the  house  attempted  to  be 
fired  was  a  dwelling  house  in  which  there 
was   at   the   time   some  human   being,  and 
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CERTIFICATION  by  the  District  Court 
for  Beltrami  County  for  the  opinion 
of  the  Supreme  Court  o!  questions  arising 
upon  the  trial  of  defendant  for  attempted 
arson  in  the  third  degree.  Affirmative 
answers    returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijyndon  A.  Smith,  Attorney 
General,  Alexander  Jj,  Janes,  Assistant 
Attorney  General,  and  E.  E.  McDonald, 
for  the  State: 

The  acts  done  by  the  defendant  and  his 
agents  were  of  such  magnitude  and  such 
a  violation  of  public  safety  as  to  consti- 
tute an  attempt  to  commit  the  crime  of 
arson. 

Wharton,  Crim.  Law,  chap.  8,  p.  173; 
People   V.   Bush,   4   Hill,    133;    McDermott 


V.  People,  6  Park.  Crim.  Rep.  102;  People 
V.  Mills,  41  Misc.  195,  83  N.  Y.  Supp.  947; 
People  V.  Sullivan,  173  N.  Y.  122,  63 
L.R.A.  353,  93  Am.  St.  Rep.  582,  65  N.  £. 
989;  People  v.  O'Connell,  60  Hun,  109,  14 
N.  Y.  Supp.  485;  People  v.  Lawton,  56 
Barb.  126;  Com.  v.  Flagg,  135  Mass.  545; 
Com.  V.  Peaslee,  177  Mass.  267,  50  N.  £. 
55 ;  Stokes  v.  State,  92  Miss.  415,  21  L.R.A. 
(N.S.)  898,  46  So.  627;  State  v.  Taylor, 
47  Or.  455,  4  L.R.A.(N.S.)  417,  84  Pac. 
82,  8  Ann.  Cas.  627;  Cunningham  v.  State, 
49  Miss.  685;  State  v.  HoUingsworth,  1 
Marv.  (Del.)  528,  41  Atl.  143;  State  v. 
Hayes,  78  Mo.  307;  McDade  v.  People,  29 
Mich.  51,  1  Am.  Crim.  Rep.  81;  State 
V.  Bowers,  36  S.  C.  262,  15  L.R.A.  199,  28 


that  the  prisoner  did  or  omitted  to  do  some- 
thing whereby  he  exerted  an  effort  to  set 
fire  to  such  a  house  so  inhabited.  It  is  not 
sufficient  to  show  that  by  his  act  the  build- 
ing was  in  danger  of  burning,  for  that 
might  have  f>een  the  result  of  accident  or 
neglect  or  carelessness.  It  must  be  sliown 
that  the  act  or  omission  of  the  prisoner  was 
the  result  of  a  wilful  or  deliberate  purpose, 
having  for  its  object  burning  of  the  build- 
ing. The  character  of  the  instrument  em- 
ployed in  the  attempt  to  burn  is  immaterial. 
If  the  attempt  be  wilful,  it  matters  not 
whether  the  method  be  by  the  direct  appli- 
cation of  a  match  or  the  indirect  use  of 
something  which  will  ignite  from  its  own 
nature.  The  state  must  not  only  show 
some  physical  effort  of  the  prisoner  to  ac- 
complish the  act  of  burning,  but  it  must 
show  the  prisoner's  intent,  or  the  state  of 
mind  with  which  the  act  was  done  or  con- 
templated." 

So,  an  indictment  charging  that  accused 
in  the  nighttime  did  unlawfully,  wilfully, 
and  maliciously  set  fire  to  and  attempt  to 
burn  a  certain  building  owned  by  A,  and 
occupied  by  B  as  'a  dwelling  house,  even 
though  it  alleges  more  than  is  necessary, 
sufticiently  sets  forth  an  attempt  to  com* 
mit  arson.  Kinchien  v.  State,  50  Fla.  102, 
39  So.  467. 

So,  a  person  was,  in  Weaver  v.  State,  116 
Ga.  550,  42  S.  E.  745,  held  guilty  of  an 
attempt  to  commit  arson  where  he  threw 
oil  upon  a  house  in  which  two  men  were 
sleeping,  for  the  admitted  purpose  of  burn- 
ing it,  but  started  away  without  attempting 
to  ignite  the  oil  or  the  house;  and  where  it 
appeared  that  just  as  he  threw  the  oil,  and 
before  he  started  away,  officers  who  could 
have  been  seen  by  him  came  from  conceal- 
ment, it  was  held  a  proper  question  for  the 
jury  whether  accused  desisted  on  account 
of  having  repented,  or  because,  having  seen 
the  officers,  he  was  afraid  of  apprehension ; 
and  that  a  finding  against  accused  on  this 
issue  was  not  without  evidence  to  sustain  it. 

And  in  People  v.  Loner,  2  Edm.  Sel.  Cas. 
l?fl  where  a'»cused,  while  confined  in  a 
temporary  lockup,  gathered  together  and 
set  Oil  tire  shavings,  rubbish,  and  other 
41  L.R.A.(N.S.) 


combustible  matter  which  the  room  con- 
tained, the  court  said  that  the  question  for 
the  jury  was  whether  that  was  an  attempt 
to  set  fire  to  the  building,  or  ari  attempt 
merely  to  escape  from  his  imprisonment  or 
obtain  release  from  his  manacles. 

So,  a  conviction  of  an  attempt  to  com- 
mit arson  was  held  proper  in  Reg.  v.  Good- 
man, 22  U.  C.  C.  P.  338,  -where  one  under 
direction  of  accused,  after  arranging  a 
blanket  saturated  with  oil  so  that  if  ignited 
it  would  fire  a  building,  lighted  a  match 
and  when  it  was  burning  well  held  it  with- 
in an  inch  or  two  of  the  blanket,  the  match, 
however,  going  out  without  the  blaze  touch- 
ing the  blanket,  and  he  leaving  without 
making  any  second  attempt.  The  court 
said  in  this  case  that  the  fact  of  the  person 
going  away  or  ceasing  further  action  after 
the  match  went  out  (not  by  any  act  or 
will  of  his)  seems  to  put  the  matter  just 
as  if  he  had  been  interrupted  or  seized  by 
a  peace  officer  at  the  moment.  "It  seems 
to  me  the  attempt  was  complete  as  an  at- 
tempt at  that  moment,  and  no  change  of 
mind  or  intention  on  the  prisoner's  part  can 
alter  its  character." 

One  is  guilty  of  unlawfully  attempting 
wilfully  and  maliciously  to  burn  the  house 
of  others,  where  it  is  shown  that  he  went 
in  the  nighttime  into  the  basement  of  a 
storehouse  where  there  was  a  barrel  of  oil 
and  ignited  a  match  just  above  the  barrel, 
and  was  in  the  act  of  setting  fire  to  some 
pieces  of  shingle  lying  on  the  barrel,  which 
was  saturated  with  oil,  when  a  person  in 
the  basement  interrupted  him;  and  in  such 
a  case  defendant,  testifying  for  himself,  will 
not  be  permitted  to  give  evidence  of  his  own 
uncommunicated  motives  or  intents,  as  that 
he  went  to  the  house  not  for  the  purpose  of 
setting  fire  to  it,  but  to  get  some  whisky. 
Brown,  v.  State,  79  Ala.  51. 

And  it  is  held  in  State  v.  Hayes,  78  Mo. 
307,  that  the '  statutory  offense*  of  an  at- 
tempt to  commit  arson  is  completed  where 
one  prepares  the  means  of  arson  by  spread- 
ing coal  oil  on  the  floor,  meeting  an  accom- 
plice, sol ici ting,  trying  to  hire  and  per- 
suade him,  and  instructing  him  how  to  com- 
plete the  act  up  to  the  very  evening  of  its 
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Am.  St.  Rep.  847,  14  S.  E.  488;  People 
V.  Stites,  75  Cal.  570,  17  Pac.  693;  Grif- 
fin V.  State,  26  Ga.  495;  State  v.  Thomp- 
son, 31  Kev.  209,  101  Pac.  557;  Rex  v. 
Higgins,  2  East,  5,  6  Revised  Rep.  358. 

Messrs.  Freeman  P.  Lane  and  Lane  & 
Malmbere  for  defendant. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  September  15,  1911,  an  indictment 
was  duly  returned  to  the  district  court  of 
the  county  of  Beltrami,  purporting  to 
charge  the  defendant  with  the  crime  of  at- 
tempted arson  in  the  third  degree.  The 
case  was  tried,  and  a  jury,  pn  October  9, 
1911,  returned  a  verdict  of  guilty  as 
charged  in  the  indictment.     Thereupon  the 


court,  at  the  request  of  the  defendant  certi- 
fied to  this  court,  pursuant  to  Rev.  Laws 
1905,    §    5409,   these    questions: 

"First.  Did  the  indictment  state  facts 
sufficient  to  constitute  a  public  offense? 

"Second.  Did  the  testimony  offered  on 
the  part  of  the  state,  and  included  in  this 
report,  show  or  prove  facts  constituting  the 
public  offense  charged  in  the  indictment?" 

Tlie  evidence  referred  to  in  the  last 
question  was  made  a  part  of  the  court's 
certificate.  The  second  question  is  the  im- 
portant and  controlling  one.  If  the  ques- 
tion be  literally  construed,  it  would  be  rea- 
sonably clear  that  we  would  not  have  ju- 
risdiction to  determine  it.  The  statute 
authorizing  the  trial  judge  to  certify  im- 
portant   or    doubtful    questions    of   law    to 


intended  consummation;  and  the  fact  that 
accused,  at  the  suggestion  of  his  accomplice, 
went  for  some  matches  and  failed  to  return, 
was  not  proof  that  he  had  abandoned  his 
purpose.  "Anywhere,"  said  the  court,  "be- 
tween tlie  inception  of  the  attempt  and  the 
overt  act  toward  its  commission,  there  is 
room  for  repentance;  and  the  law  in  its 
beneficence  extends  the  hand  of  forgiveness. 
But  when  the  evil  intent  is  supplemented 
by  the  requisite  act  toward  its  commission, 
the  statutory  offense  is  completed.**  In  this 
case  the  person  hired  had  no  intention  of 
performing  the  deed,  but,  by  informing  the 
police  of  the  solicitor's  designs,  had  pro- 
cured his  arrest.  It  was  further  held  in 
this  case  that  altliough  the  «vil  intent  which 
imparts  to  the  act  its  criminality  must  ex- 
ist in  the  mind  of  the  procurer,  the  fact 
that  the  party  solicited  does  not  acquiesce 
or  share  in  the  wicked  intent  does  not  ex- 
onerate the  solicitor. 

An  attempt  to  commit  felony  is  made  by 
soliciting  a  person  to  set  fire  to  a  dwelling 
house  of  another,  and  giving  him  matches 
for  that  purpose,  besides  offering  him  a 
reward,  although  the  matches  are  not  used 
for  that  purpose  and  the  offer  is  rejected. 
State  v.  Bowers,  35  S.  C.  262,  15  L.R.A.  199, 
28  Am.  St.  Rep.  847,  14  S.  E.  488. 

So,  soliciting  another  to  set  fire  to  a  barn 
was,  in  People  v.  Bush,  4  Hill,  133,  held 
to  warrant  a  conviction  of  an  attempt  to 
commit  arson,  under  a  statute  punishing 
an  attempt  to  commit  an  offense  prohibited 
by  law.  although  accused  did  not  mean  to 
be  present  at  the  commission  of  the  offense, 
and  the  other  never  intended  to  commit  it. 

And  where  one  solicited  another  to  burn 
a  barn  and  paid  him  some  money,  although 
th^re  was  no  evidence  that  any  attempt  was 
made  to  set  the  fire,  on  the  common-law 
principle  that  it  is  an  indictable  offense  for 
one  to  counsel  and  solicit  another  to  com- 
mit a  felony  or  other  aggravated  offense, 
although  the  solicitation  is  of  no  effect,  and 
the  crime  counseled  is  not  in  fact  com- 
mitted, a  general  verdict  of  guilty  was,  in 
Com.  v.  Flasrg,  135  Mass.  545,  held  properly 
rendered,  although  the  evidence  supported 
Bome  of  the  counts  and  not  others,  the  in- 
41  L.R.A.(N.S.) 


dictment  alleging  that  the  different  counts 
were  different  descriptions  of  the  same  act. 

But  in  Com.  v.  Peaslee,  177  Mass.  267, 
59  N.  £.  55,  an  indictment  charging  one 
with  attempting  to  burn  a  building,  with- 
out alleging  solicitation  as  one  of  the  overt 
acts,  was  held  insufficient  to  support  a  con- 
viction where  the  evidence  was  that  defend* 
ant  arranged  combustible  material  in  such 
a  way  that  if  lighted  it  would  set  fire  to  a 
building  and  its  contents;  that  he  offered 
to  pay  his  servant  to  carry  out  the  plan, 
but  the  servant  refused;  and  that  later  the 
defendant  and  servant  drove  toward  the 
building,  but  when  within  a  quarter  of  a 
mile  of  it,  the  defendant  said  that  he  had 
changed  his  mind  and  drove  away.  The 
court  said  that  if  the  indictment  had  been 
properly  drawn,  the  defendant  might  have 
been  convicted. 

The  question  on  the  evidence  in  this  case 
was  whether  the  defendant's  acts  came  near 
enough  to  the  accomplishment  of  the  sub- 
stantive offense  to  be  punishable.  The 
court  said:  "A  mere  collection  Mid  prepa- 
ration of  materials  in  a  room  for  the  pur- 
pose of  sstting  fire  to  them,  unaccompanied 
by  any  present  intent  to  set  the  fire,  would 
be  too  remote.  If  the  accused  intended  to 
rely  upon  his  own  hands  to  the  end,  he 
must  be  shown  to  have  had  a  present  in- 
tent to  accomplish  the  crime  without  much 
delay,  and  to  have  had  this  intent  at  a 
time  and  place  Avhere  he  was  able  to  carry 
it  out.  .  .  .  We  assume,  without  de- 
ciding, that  that  is  the  meaning  of  the  in- 
dictment; and  it  would  have  been  proved  if. 
for  instance,  the  evidence  had  been  that 
the  defendant  had  been  frightened  by  the 
police  as  he  was  about  to  light  the  candle. 
On-  the  other  hand,  if  the  offense  is  to  be 
made  out  by  showing  a  preparation  of  the 
room,  and  a  solicitation  of  someone  else  to 
set  the  fire,  which  solicitation,  if  success- 
ful, would  have  been  the  defendant's  last  act. 
the  solicitation  must  be  alleged  as  one  of 
the  overt  acts."  The  statute  under  which 
the  indictment  was  laid  did  not  punish 
everv  act  done  toward  the  commission  of 
a  crime,  but  only  such  acts  done  in  an  at- 
tempt to  commit  it. 


1 


442 


MLNJSESOTA  SUPKEMifi  COURt. 


Ua^. 


this  court  is  not  a  substitute  for  an  ap- 
peal. The  sole  office  of  the  certificate  is 
to  report  to  the  supreme  court  one  or 
more  important  or  doubtful  questions  of 
law,  and  not  the  general  question  whether 
the  evidence  shows  or  proves  the  defendant 
to  be  guilty,  which  is  a  mixed  question 
of  fact  and  law  to  be  decided  by  the  jury, 
aided  by  the  advice  of  the  trial  judge  as 
to  the  law  of  the  case.  It  is.  however, 
conceded  by  coiuisel  for  the  respective  par- 
ties, that  it  was  the  intention  of  the  trial 
court  and  their  own  understanding  that 
the  question  certified  was  one  of  law  only, 
and  to  this  effect:  Did  the  evidence  tend 
to  show  or  prove  facts  constituting  the 
offense  charged  in  the  indictment?  Such 
being  the  admitted  scope  of  the  question,  it 
was  a  proper  one  to  be  certified  to  this 
court,  in  view  of  the  situation  confronting 
the  learned  trial  judge,  as  indicated  in 
his  opinion  in  denying  the  defendant's 
motion   made   at   the   close   of   the   state's 
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case,  for  an  order  discharging  him.  We 
deem  it  proper  in  this  connection  to  state 
that,  in  ordinary  cases,  questions  whether 
the  evidence  tends  to  establish  the  guilt 
of  the  defendant  ought  not  to  be  certified 
to  this  court,  but  that  such  questions  should 
be  presented  by  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  or  from  the 
judgment. 

There  was  evidence  in  this  case,  assum- 
ing, as  we  must,  its  credibility,  tending  to 
show  or  prove  these  facts:  R.  £.  Smith, 
in  the  fall  of  1010,  was  the  manager  of 
a  general  merchandise  business  at  Puposky, 
Minnesota,  and  there  continued  to  conduct 
such  business  until  July  of  the  next  year. 
About  the  middle  of  April,  1911,  Mr. 
Smith  went  to  the  office  of  the  defendant, 
who  was  a  practising  physician  at  Cass 
Lake  and  mayor  thereof,  for  midical  at- 
tention. As  he  entered  the  office,  he  saw 
there  two  men  with  whom  the  defendant 
was  talking,  and  was  directed  by  him  to 
step  into  the  rear  office.  After  the  two 
men    left,    the    defendant   asked    Smith    if 


he  had  noticed  the  two  men  and  told  him 
that  they  were  a  couple  of  the  smoothest 
men  in  that  part  of  the  country,  and  had 
done  some  pretty  big  jobs.  The  defend- 
ant then  opened  his  safe  and  showed  Smith 
two  heavy  revolvers  and  some  bottles, 
which  he  said  contained  nitroglyci*rin  and 
some  caps,  and  said  that  this  outfit  be- 
longed to  the  two  men,  and  that  they 
had  just  put  them  in  the  defendant's  safe. 
The  defendant  then  asked  Smith  what 
business  he  was  in,  who  replied,  "In  the 
mercantile  business  at  Puposky."  The  de- 
fendant then  asked  him  how  much  insur- 
ance he  had  on  his  building,  and,  upon  be- 
ing told,  he  said:  "What  you  ought  to 
do  Is  to  put  on  a  couple  of  thousand  more, 
and  get  these  fellows  to  help  you  out." 
Smith  replied  that  it  would  not  be  a  bad 
scheme,  and  he  w*ould  think  the  matter 
over  and  talk  with  him  about  it  again. 
This  conversation  was  reported  by  Smith 
to  certain  parties  at  Bemidji,  of  whom  the 
assistant  fire  marshal  was  one.  There- 
upon,  at  their  suggestion,  he  returned  to 
Cass  Lake  and  there  saw  the  defendant 
who  asked  him  if  he  had  decided  to  do 
anything  with  his  place,  and  he  answered 
that  he  would  a  little  later.  The  defendant 
then  told  Smith  that  he  could  get  the  men 
to  do  the  job  whenever  he  was  ready;  but 
it  would  take  some  time,  as  they  were  out 
on  other  jobs.  On  June  14,  1911,  the  de- 
fendant and  9knith,  pursuant  to  the  re- 
quest of  the  defendant,  met  in  a  saloon 
in  Bemidji,  and  the  defendant  introduced 
to  Smith  two  men  known  as  Mike  Davis 
and  Martin  Behan,  who  agreed  with  the 
defendant  to  burn  the  building  and  blow 
the  safe,  so  as  to  show  that  it  was  "a 
yeggman's  job.**  There  was  no  direct  evi- 
dence as  to  the  order  in  which  this  was 
to  be  done;  but  the  fair  inference  from 
the  evidence  is  that  the  one  definite  and 
primary  purpose  of  the  conspiracy  was  the 
burning  of  the  building  to  get  the  insur- 
ance, and  that  the  blowing  of  the  safe 
was  simply   an   incident   to   such   purpose. 


So,  in  State  v.  McCaffrey,  225  Mo.  617, 
125  S.  W.  468,  under  a  statute  providing 
that  no  person  shall  be  convicted  of  an  at- 
tempt to  commit  an  offense  when  the  offense 
attempted  was  perpetrated  in  pursuance  of 
such'  attempt,  it  was  held  erroneous  to 
charge  on  attempt  to  commit  arson,  it 
appearing  that  a  hole  had  been  burned  in 
the  floor  a  few  inches  above  some  rags 
saturated  with  coal  oil,  and  that  the  de- 
fendant was  leaving  the  premises  when  the 
fire  was  discovered. 

But  notwithstanding  that  statute  a  con- 
viction of  an  attempt  to  commit  arson  was, 
in  State  v.  Bobbitt,  228  Mo.  252,  128  S. 
W.  953,  held  justified  where  persons  placed 
a  burning  sack  and  waste  saturated  with 
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coal  oil  over  the  roof  of  a  house  by  means  of 
a  pole,  the  fire  not  being  communicated  to 
the  roof  until  a  person  endeavoring  to  ex- 
tinguish the  flames  knocked  down  tiie  pole, 
leaving  the  burning  sack  and  waste  on  the 
roof,  the  fire  burning  only  a  small  hole  in 
the  shingles  before  it  was  extinguished. 
Counsel  for  the  defendants  invoked  the  deci- 
sion in  State  v.  McCaffrey,  supra,  in  sup- 
port of  their  contention  that  this  was  a 
completed  offense,  and  that  an  instruction 
for  an  attempted  arson  was  erroneous;  but 
tlie  court  distinguished  State  v.  McCaffrey, 
pointing  out  the  damage  done  by  the  fire, 
and  referring  to  the  evidence  of  incen- 
diarism. J.  D.  0. 
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The  plan  and  method  of  executing  the  con- 
spiracy were  discussed  and  agreed  upon 
by  the  defendant  and  his  agents,  who  were 
to  be  paid  $100  each.  Smith  was  to  pay 
the  defendant  $300  for  the  job.  One  of 
them,  Mike  Davis,  was  furnished  by  Smith 
with  a  key  to  the  building,  to  enable  them 
to  enter  it.  A  plan  showing  the  location 
of  the  building  to  be  burned  was  made,  and 
the  location  of  the  kerosene  therein,  whicli 
was  to  be  used  in  the  burning  of  the  build- 
ing, was  pointed  out  to  the  men.  The  de- 
fendant aided  the  men,  Davis  and  Behan, 
in  obtaining  a  part,  at  least,  of  the  nec- 
essary outfit  for  the  burning  of  the  build- 
ing and  the  blowing  of  the  safe.  On  the 
afternoon  of  June  16,  1911,  Davis  and 
Behan  were  driven  to  a  point  within  a 
half  mile  of  Puposky,  where  they  remained 
until  about  6  o'clock,  when  they  went  into 
the  store  building  they  were  hired  by  the 
defendant  to  burn,  asked  the  clerk  where 
they  could  get  a  lunch,  and  looked  over 
the  premises.  One  of  them  bought  some 
tobacco,  and  asked  for  and  was  given 
matches  with  it.  After  they  got  their 
lunch,  they  went  into  a  vacant  building, 
and  there  slept  until  1  o'clock  the  next 
morning,  when  they  started  for  the  build- 
ing. They  then  had  nitroglycerin,  dyna- 
mite fuse  and  caps,  flash  light,  candle 
wicking,  and  matches,  and  on  the  way  they 
broke  open  a  tool  house  and  took  therefrom 
a  maul  and  a  pick,  which,  they  took  into 
the  building  they  were  to  burn.  When  they 
reached  the  building,  they  unlocked  the 
door  with  the  key  furnished  them  and 
entered.  Immediately  thereafter  they 
heard  a  noise  like  something  falling  in  the 
rear  of  the  store,  where  the  sheriff  and 
other  officers  were,  unknown  to  them,  con- 
cealed. Thereupon  they  (Behan  and  Davis) 
walked  out  of  the  building  by  the  front 
door,  and  walked  around  to  the  east  side 
thereof,  where,  by  the  aid  of  their  flash 
light,  they  discovered  a  hole  cut  in  the 
wall,  through  which  they  looked  and  saw 
a  rifle  and  blankets.  They  then  started 
for  the  front  door  of  the  building,  for  the 
purpose  of  again  entering  it;  but,  as  they 
reached  the  front  of  the  building,  they 
.were  encountered  by  some  of  the  officers, 
shots  were  exchanged,  Behan  was  wounded 
and  captured,  and  Davis  escaped. 

This  brings  us  to  the  question  whether 
the  evidentiary  facts  stated  tend  to  show 
or  prove  that  the  defendant  was  guilty 
of  the  offense  charged  in  the  indictment, 
an  attempt  to  commit  the  crime  of  arson 
in  the  third  degree.  Section  4771,  Rev. 
Laws  1905,  defines  an  attempt  to  commit  a 
crime  thus:  "An  act  done  with  intent 
to  commit  a  crime,  and  tending,  but  fail- 
ing, to  accomplish  it,  is  an  attempt  to 
41  L.R.A.(lt.8.) 


commit  that  crime."  It  is  to  be  noted 
that  our  statute  defines  an  attempt  to 
commit  a  crime  which,  as  construed  in 
State  V.  Miller,  103  Minn.  24,  114  N.  W.  88, 
is  an  overt  act  or  acts  done  with  intent  to 
commit  the  particular  crime,  and  tending, 
but  failing,  to  accomplish  it.  This  is  a 
broader  specification  of  what  constitutes 
an  attempt  to  commit  a  crime  than  the 
English  rule,  which  was  to  the  effect  that 
the  overt  act  must  be  the  last  one  before 
complete  success,  if  not  interrupted.  We 
find  a  serious  conflict  in  the  text-books 
and  judicial  decisions  as  to  what  overt 
acts  done  pursuant  to  an  intent  to  commit 
a  crime  are  sufficient  to  constitute  an  at- 
tempt to  commit  the  offense;  but  all  agree 
that  intent,  followed  by  the  mere  acts  of 
preparation,  is  not  alone  sufficient. 

The  case  of  People  v.  Murray,  14  Cal. 
160,  which  has  been  followed  in  many  other 
states,  is  greatly  relied  on  by  the  defend- 
ant in  this  case.  The  case  is  a  leading 
one  of  those  which  hold  that  the  attempt 
to  commit  a  crime  must  be  manifested  by 
acts  which  would  end  in  the  commission  of 
the  particular  offense  but  for  the  inter- 
vention of  circumstances  independent  of  the 
will  of  the  party.  The  charge  in  the  Mur- 
ray Case  was  an  attempt  by  the  defendant 
to  contract  an  incestuous  marriage  with 
his  niece.  His  intention  and  determination 
to  marry  his  niece  were  shown  by  the  evi- 
dence; also  that  he  eloped  with  her  for 
that  avowed  purpose,  and  that  he  requested 
a  witness  to  go  for  a  magistrate  to  per- 
form the  ceremony.  The  court,  however, ) 
held  that  until  the  magistrate  was  engaged 
and  the  parties  stood  before  him,  there  was 
no  attempt  to  marry  his  niece.  The  logical 
result  of  this  strict  rule  would  seem  to 
be  that  no  overt  acts  are  sufficient  to  show ' 
an  attempt  to  commit  a  crime,  unless  they 
are  such  as  inevitably  to  consummate  the 
crime    save    for    unlooked-for    interference. 

In  the  case  of  People  v.  Stites,  75  Cal. 
570,  17  Pac.  693,  the  defendant  was 
charged  with  the  crime  of  attempting  to 
place  an  obstruction  upon  a  street  railway 
track.  The  evidence  tended  to  show  that 
he  had  in  his  possession  a  dynamite  bomb, 
and  was  on  his  way  to  meet  a  confederate, 
and  was  then  to  place  the  bomb  on  the 
track;  but,  observing  police  officers  watch- 
ing him,  he  surreptitiously  deposited  the 
bomb  in  a  flower  garden,  and  ran  away. 
He  was  pursued  and  captured  by  the  offi- 
cers. The  court  held  that  the  evidence 
was  sufficient  to  warrant  his  conviction  of 
the  offense  charged,  a  material  modifica- 
tion of  the  strict  rule  of  the  Murray  Case. 

It  seems  quite  clear  that  an  adherence 
to  the  strict  rule  of  the  Murray  Case 
would  prevent,  in  most  cases,  any  convio- 
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tion  on  a  charge  of  attempting  to  commit 

a    crime,    and    practically    emasculate    our 

,  statute,  the  purpose  of  which  is  to  prevent 

,  crime  by  punishing  all  attempts  to  commit 

it. 

Another  line  of  cases  is  to  the  effect 
that  where  the  evidence  shows  that  the 
defendant,  intending  to  commit  a  particu- 
lar crime,  procures  or  solicits  another  to 
'  perpetrate  it,  and  furnishes  him  materials 
for  the  purpose,  it  is  sufficient  to  warrant 
the  defendant's  conviction.  The  case  'of 
People  V.  Bush,  4  Hill,  133,  is  one  of  the 
earliest,  and,  perhaps  the  leading  one  of 
this  class  of  cases.  The  evidence  in  that 
case  tended  to  show  that  the  defendant 
requested  K.  to  set  fire  to  the  barn  of  S., 
offering  him  a  reward,  and,  understanding 
and  believing  K.  would  fire  the  barn,  gave 
him  a  match  for  that  purpose ;  but  K.  never 
intended  to  commit  the  crime.  It  was  held 
that  the  evidence  warranted  a  conviction. 

In  People  v.  Lawton,  66  Barb.  126,  an 
attempt  to  commit  burglary  was  sustained 
upon  evidence  showing  that  the  defendant 
and  an  accomplice  agreed  to  commit  the 
crime  on  a  certain  night;  and  that,  in 
pursuance  of  the  agreement,  they  went  to 
the  building  they  intended  to  burglarize, 
carrying  tools  for  that  purpose.  Conclud- 
ing that  the  tools  were  not  sufficient  to 
effect  an  entrance,  they  started  for  a  black- 
\  smith's  shop  to  get  a  crowbar;  but  before 
they  secured  it  they  were  arrested.  That 
I  case  was  approved  and  followed  in  People 
v.  Sullivan,  173  X.  Y.  122,  63  L.R.A.  353, 
^  93  Am.  St.  Rep.  582,  65  N.  E.  989,  which 
held  that  parties  who,  intending  to  break 
into  a  building,  provide  themselves  with 
tools  for  that  purpose  and  go  to  the  build- 
ing, but  whose  design  is  frustrated  while 
they  were  inspecting  the  premises  for  the 
purpose  of  making  an  entry,  commit  such 
an  overt  act  as  to  constitute  an  attempt  to 
commit   burglary. 

In  State  v.  Taylor,  47  Or.  455,  4  L.R.A. 
(N.S.)  417,  84  Pac.  82,  8  Ann.  Cas.  627, 
it  was  held  that  the  paying  of  money  to 
another  for  his  assistance  in  committing 
the  crime  of  arson,  the  providing  the  means 
for  such  purpose,  and  the  giving  of  direc- 
tions as  to  the  time  and  manner  of  execut* 
ing  the  purpose,  were  acts  sufficient  to  con- 
Htitute   an   attempt   to   commit  the   crime. 

It  has  been  held,  in  several  states  having 
statutes  substantially  like  our  own,  and 
to  the  effect  that  any  act  done  towards  the 
commission  of  an  intended  crime,  or  tend- 
ing to  accomplish  it,  is  an  attempt  to 
commit  it.  that  procuring  or  soliciting  an- 
other to  commit  the  crime,  when  united 
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with  acts  of  necessary  preparation,  is  suf-^ 
ficient  to  warrant  a  conviction.  See  Com. 
v.  Flagg,  135  Mass.  545;  Com.  v.  Peaslee, 
177  Mass.  267,  60  N.  E.  65;  Griffin  v. 
State,  26  Ga.   493. 

Our  consideration  of  the  adjudged  cases 
has  led  us  to  the  conclusion  tliat  no  def- 
inite rule  applicable  to  all  cases  can  bo 
laid  down  as  to  what  constitutes  an  overt 
act  or  acts  tending  to  accomplish  a  par- 
ticular crime,  within  the  meaning  of  our 
statute.  Each  case  must  depend  largely 
upon  its  particular  facts  and  the  infer- 
ences which  the  jury  may  reasonably  draw 
therefrom.  It  may  be  stated,  however,  as 
a  general  proposition,  that  to  constitute 
an  attempt  to  commit  a  crime,  there  must 
be  an  intent  to  commit  it,  followed  by  an 
overt  act  or  acts  tending,  but  failing,  to 
accomplish  it.  The  overt  acts  need  not  be 
such  that,  if  not  interrupted,  they  must 
result  in  the  commission  of  the  crime. 
They  must,  however,  be  something  more 
than  mere  preparation,  remote  from  the 
time  and  place  of* the  intended  crime;  but 
if  they  are  not  thus  remote,  and  are 
done  with  the  specific  intent  to  commit 
the  crime,  and  directlv  tend  in  some  sub- 
stantial  degree  to  accomplish  it,  they  are 
sufficient  to  warrant  a  conviction. 

We  have  attentivelv  considered  the  evi- 
dence  in  the  light  of  the  several  legal 
principles  stated,  and  hold  that  it  tends 
to  show  or  prove  the  facts  alleged  in  the 
indictment,  and,  if  satisfactory  to  the  jury 
and  trial  judge,  sufficient  to  warrant  his 
conviction.  The  evidence  tends  to  show 
that  the  defendant  intended  to  commit  the 
crime;  that  he  hired  agents  to  commit  it, 
and  advised  and  aided  them  in  the  neces- 
sary preparation  and  in  securing  the  means 
with  which  to  commit  it;  that  he,  by  his 
co^conspirators  or  agents,  entered  the 
building  for  the  purpose  of  burning  it; 
and,  further,  that  the  attempt  failed 
only  because  his  agents  were  interrupted 
by  the  officers  of  the  law.  The  fact  that 
the  entry  was  made  also  for  the  purpose 
of  blowing  the  safe  is  not  a  controlling 
factor;  for  the  overt  acts,  including  the 
entry,  were  done,  as  the  evidence  tends  to 
show,  as  a  part  of  one  proposed  proceed- 
ing, the  burning  of  the  building  and,  in- 
cidentally, the  blowing  of  the  safe.  We 
accordingly  answer  the  second  question  in 
the  affirmative.  It  follows  from  this  con- 
clusion that  the  indictment  states  facts 
sufficient  to  constitute  a  public  offense. 

Order  that  this  case  be,  and  it  is  hereby, 
remanded  to  the  District  Court  for  fur- 
ther proceedings. 
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XEW   JERSEY    COURT   OF   ERRORS 
AXD  APPEALS. 

GEORGE  JONAS  GLASS  COMPANY, 

Respt., 

V. 

GLASS  BOTTLE  BLOWERS'  ASSOCIA- 
TION OF  THE  UNITED  STATES  AND 
CANADA  et  al.,  Appts. 

(77  N.  J.  Eq.  219,  79  Atl.  262.) 

Injunction  —  breach  of  contract. 

1.  An  injunction  sustained  restraining  de- 
fendants from  using  either  coercion  or  per- 
suasion in  order  to  bring  about  breaches  of 
the  contracts  of  personal  service  existing 
between  complainant  and  its  employees. 

Same  —  termination  of  service  —  ab- 
sence of  contract. 

2.  An  injunction  sustained  against  like 
conduct  having  for  its  object  and  purpose 
the  termination  of  the  relation  of  master 
and  .servant  existing  between  complainant 
and  its  employees,  in  cases  where  there  was 
no  binding  Contract  of  service,  but  a  mere 
service  at  will. 

Headnotes  by  Pttney,  C. 


Same  —  entering  employment  ^  inter- 
ference. 

3.  An  injunction  siistained  restraining  de- 
fendants from  interfering,  by  coercion  or 
personal  molestation  and  annoyance,  to  pre- 
vent persons  not  as  yet  employed,  but  will- 
ing to  take  employment,  under  the  complain- 
ant, from  entering  such  employment. 

Same  ~  picl^eting. 

4.  An  injunction  sustained  against  "pick- 
eting" designed  to  molest  and  annoy  per- 
sons employed,  or  willing  to  be  employed,  by 
complainant.' 

Same  —  boycott. 

5.  An  injunction  against  a  "boycott"  sus- 
tained. 

Combination  -—  labor  union  —  statute. 

6.  The  '^act  relative  to  persons  combining 
and  encouraging  other  persons  to  combine" 
(P.  L.  1883,  p.  36;  2  Gen.  Stat.  1896,  p. 
2344,  pi.  23 )  does  not  legitimize  an  invasion 
of  private  rights,  nor  prevent  the  party  in- 
jured from  having  full  redress. 

(Garrison,   Swayze,   Minturn,   and   Bogert, 
JJ.,  dissent  in  part.) 

(November  16,  1908.) 


Note.  ^^  Right,  in  aid  of  strike,  to  eiii- 
ploy  peaceable  persuasion  to  induce 
persons  not  under  contract  to  quit,  or 
not  accept  employment. 

It  is  not  intended  to  cover  picketing  cases 
where  the  case  was  based  upon  the  question 
of  the  lawfulness  of  picketing  as  distin- 
guished from  the  question  of  the  lawfulness 
of  peaceable  persuasion  to  aid  the  strike, 
i'  As  to  right  to  use  money,  see  note  in 
\  Tunstall  v.  Stearns  Coal  Co.  post,  453. 

As  to  whether  or  not  a  strike  is  lawful 
where  inaugurated  for  the  purpose  of  se- 
curing a  change  in  a  system  of  work,  see 
note  in  37  L.R.A.(N.S.)  179;  as  to  the  law  of 
picketing,  see  note  in  4  L.R.A.  (N.S.)  302; 
as  to  the  right  to  an  injunction  to  prevent 
inducing  the  breach  of  a  contract  or  assist- 
ing in  or  continuing  such  breach,  see  note 
in  ]1  L.R.A.(N.S.)  202,  cited  with  approval 
in  Kinney  v.  Scarbrough  Co.  —  Ga.  — ,  40 
L.R.A.(N.S.)  473,  74  S.  E.  772;  as  to  a 
right  of  action  for  damages  for  inducing 
breach  of  contract,  see  notes  in  16  L.R.A. 
(N.S.)   746,  and  28  L.R.A. (N.S.)   635. 

As  to  the  right  of  a  labor  organization 
to  impose  a  fine  on  members  as  a  means  of 
inducing  them  to  join  in  a  strike,  see  note 
in  23  L.R.A.(N.S.)  1236. 

As  indicated  bv  the  title,  thin  note  does 
not  include  cases  considering  the  right  to 
induce  a  third  person  to  break  his  contract 
of  employment.   . 

The  New  Jersey  doctrine,  as  asserted  in 
the  above  case,  that  striking  employees  may 
not  by  peaceable  means  lawfully  persuade 
or  attempt  to  persuade  employees  from  con- 
tinuing in  their  employment,  although  such 
an  employment  is  only  at  will,  is  out  of 
harmony  with  that  obtaining  in  all  other 
jurisdiciionB  wherein  the  question  has  been 
41  L.R,A.(N.8.) 


passed  upon,  as  will  be  hereafter  shown, 
and  the  doctrine  of  this  case,  that  a  statute 
making  such  conduct  laAvful  is  unconstitu- 
tional because  violative  of  the  property 
rights  of  the  employer,  receives  no  support 
from  cases  in  other  jurisdictions. 

This,  however,  is  also  the  dectrine  of  Con- 
nett  V.  United  Hatters,  76  N.  J.  Eq.  202,  74 
Atl.  188,  wherein  it  is  said  that  striking 
employees  cannot  interfere  in  the  slightest 
degree  with  the  efforts  of  their  employer  to 
fill  their  places. 

In  Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Asso.  69  N.  J.  Eq.  49,  46 
Atl.  208,  however,  it  is  held  that  a  statute 
making  it  lawful  for  workmen  to  combine 
to  persuade  by  peaceable  means  any  per- 
son  or  persons  to  enter  into  any  combina- 
tion for  leaving  or  entering  the  employment 
of  any  person  or  persons  or  corporation 
legalizes  a  combination  to  persuade  indi- 
vidual workmen  to  quit,  or  refuse  to  enter, 
the  service  of  any  person  or  persons  or  cor- 
poration, providing  such  persuasion  is  peace- 
able. 

In  Vegelahn  v.  Guntner,  167  Mass.  92,  35 
L.R.A.  722,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077,  Mr.  Justice  Holmes,  in  a  dissenting 
opinion,  construed  an  injunction  which  was 
sustained  by  the  majority  of  the  court,  to 
restrain  laborers  engaged  in  an  industrial 
war  with  their  employer  from  refusing  to 
have  social  intercourse  with  strike  breakers 
and  from  organized  persuasion  or  argument, 
although  free  from  any  threat  or  violence, 
express  or  implied,  for  the  purpose  of  in- 
ducing such  strike  breakers  to  leave  their 
employment,  although  they  were  under  no 
contract. 

In  an  Illinois  case  Barnes  v.  Chicago 
'l>pographical  Union,  232  111.  424,  14  L.R.A. 
(N.S.)    1018,  81   N.  E.  940,   13  Ann.  Cas. 
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APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  in  complain- 
ant's favor  in  a  proceeding  to  enjoin  de- 
fendants from  bribing  or  intimidating 
workmen  to  refrain  from  entering  complain- 
ant's employment  or  inducing  those  who  are 
employed  to  leave.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  H.  Miller,  for  appellants: 

The  right  to  persuade  and  use  the  boycott 
are  absolute  rights. 

Labor  Combinations,  18  Am.  k  Eng.  Enc. 
Law,  2d  ed.  86,  87 ;  Bohn  Mfg.  Co.  v.  Hollis, 
54  Minn.  223,  21  L.R.A.  337,  40  Am.  St.  Rep. 
319,  56  N,  W.  1119;  Longshore  Printing  Co. 
V.  Howell,  26  Or.  527,  28  L.R.A.  464,  46 
Am.  St.  Rep.  640,  38  Pac.   547;    State   v. 


Glidden,  55  Conn.  46,  3  Am.  St.  Rep.  23,  8 
Atl.   890. 

The  association  did  not  induce  the  strike, 
but  it  is  not  material  whether  or  not  it  was 
the  procuring  cause  of  the  strike. 

Mayer  v.  Journeymen  Stone  Cutters'  Asso. 
47  N.  J.  £q.  531,  20  Atl.  492;  Cumberland 
Glass  Mfg.  Co.  V.  Glass  Bottle  Blowers' 
Asso.  59  N.  J.  £q.  53,  46  Atl.  208;  Com. 
V.  Hunt,  4  Met.  134,  38  Am.  Dec.  346;  Long- 
shore Printing  Co.  v.  Howell,  26  Or.  543,  28 
L.R.A.  464,  46  Am.  St.  Rep.  640,  38  Pac. 
547.      . 

Past  acts  are  controlled  by  injunction 
only  when  there  is  danger  or  a  threat  of 
their  repetition. 

2  Dan.  Ch.  PI.  k  Pr.  1661,  note  c;  Whi- 
taker  v.  Dillard,  81  Tex.  359,  16  S.  W.  1084; 


54,  it  is  asserted  that  picketing  for  the 
purpose  of  peaceably  persuading  employees 
to  quit  their  employment  is  unlawful. 
The  theory  of  this  decision  is  that  em- 
ployees who  have  gone  on  a  strike  have 
thereby  terminated  their  employment,  and 
hence  it  is  unlawful  for  them  to  inter- 
fere with  the  business  of  their  former  em- 
ployer in  this  manner  for  the  malicious 
purpose  of  injuring  the  business.  It  is 
not  clear  to  just  what  extent  this  case  com- 
mits the  Illinois  court  on  the  question 
under  consideration,  since  tiie  case  is  a  pick- 
eting case  and  picketing  in  Illinois  is  un- 
lawful. Franklin  Union  v.  People,  220  111. 
365,  4  L.R.A.(N.S.)  1001,  110  Am.  St.  Rep. 
248,  77  N.  E.  176.  Moreover,  the  question 
was  presented  on  demurrer  to  a  bill  for  in- 
junction to  restrain  picketing,  and  by  the 
demurrer  it  was  admitted  that  the  purpose 
of  any  persuasion  was  maliciously  .to  injure 
the  employer,  and  the  object  of  the  strike 
itself  was  to  compel  the  discharge  of  non- 
union men,  which  is  generaly  conceded  to  be 
an  unlawful  purpose.  See  notes  in  17 
L.R.A.(N.S.)  162,  and  35  L.R.A.(N.S.)  787, 
as  to  controversy  over  open  or  closed  shop 
as  a  justification  for  means  employed  to 
aid  a  strike;  and  note  in  6  L.R.A. (N.S.) 
1067,  as  to  the  lawfulness  of  a  strike  or 
threat  to  strike  when  there  is  no  trade  dis- 
pute between  the  employers  and  their  own 
employees.  The  case  is  therefor  readily 
distinguishable  from  the  New  Jersey  deci- 
sion in  the  Glass  Bottle  Blowers'  Case. 

And  in  Cotter  v.  Osborne,  16  Manitoba, 
L.  Rep.  395,  on  appeal  18  Manitoba,  L.  Rep. 
471,  it  is  held  that  picketing,  even  ior  the 
purpose  of  peaceable  persuasion,  is  unlaw- 
ful. 

But  as  already  stated,  by  the  weight  of 
authority,  employees  have  a  right  to  quit 
work  themselves  and  also  the  right  to  in- 
duce other  employees  by  peaceable  means, 
either  by  public  or  private  argument  exerted 
in  a  lawful  way,  to  quit  their  work  and  join 
them,  and  also  bv  the  same  means  to  in- 
diicp  prospective  employoos  to  refrain  from 
taking  the  places  vacated  by  them. 

Fed.— Mackall  v.  Ratchford,  82  Fed.  41 ; 
Union  P.  R.  Co.  v.  Ruef,  120  Fed.  102; 
41  L.R.A.(N.S.) 


Pope  Motor  Car  Co.  v.  Keegan,  150  Fed. 
148;  Allis-Chalmers  Co.  v.  Iron  Moulders' 
Union,  150  Fed.  155,  modified  in  20  L.R.A. 
(N.S.)  315,  91  C.  C.  A.  631,  ie6  Fed.  45; 
Goldfield  Consol.  Mines  Co.  v.  Goldfield 
Miners'  Union,  159  Fed.  500;  Kolley  v.  Rob- 
inson, 109  C.  C.  A.  247,  187  Fed.  415. 

Ga. — Jones  v.  Van  Winkle  Gin  &,  Mach. 
Works,  131  Ga.  336,  17  L.RJ^.(N.S.)  848, 
127  Am.  St.  Rep.  235,  62  S.  E.  236. 

Ind. — Karges  Furniture  Co.  v.  Amalga- 
mated Woodworkers'  Local  Union,  165  Ind. 
421,  2  L.R.A.(N.S.)  788,  75  N.  E.  877,  6 
Ann.  Cas.  829. 

Ky. — Saulsberry  v.  Coopers'  International 
Union,  147  Ky.  170,  39  L.R.A.(N.S.)  1203, 
143  S.  W.  1018. 

Minn. — Gray  v.  Building  Trades  Council, 
91  Minn.  171,  63  L.R.A.  753,  103  Am.  St. 
Rep.  477,  97  N.  W.  "B63,  1118,  1  Ann.  Cas. 
172. 

Mo. — ^Hamilton-Brown  Shoe  Co.  v.  Saxey, 
131  Mo.  212,  52  Am.  St.  Rep.  622,  32  S.  W. 
1106. 

N.  J. — W.  k  A.  Fletcher  Co.  v.  Interna- 
tional Asso.  —  N.  J.  Eq.  — ,  55  Atl.  1077 
(this  is  not  the  law  of  New  Jersey.  See 
George  Jonas  Glass  Co.  v.  Glass  *Bottle 
Blowebs'  Asso.). 

N.  Y.— Searle  Mfg.  Co.  v.  Terry,  56  Misc. 
265,  106  N.  Y.  Supp.  438;  Levy  v.  Rosen- 
stein,  66  N.  Y.  Supp.  101,  affirmed  in  56 
App.  Div.  618,  67  M.  Y.  Supp.  630;  Rey- 
nolds V.  Everett,  144  N.  Y.  189,  39  N.  E.  72. 

Ohio— Standard  Tube  &  Forkside  Co.  v. 
International  Union,  9  Ohio  S.  &  C.  P.  Dec. 
692,  7  Ohio  N.  P.  87. 

Va. — ^Everett  Waddey  Co.  v.  Richmond 
Typographical  Union,  105  Va.  188,  5  L.R.A. 
(N.S.)   792,  53  S.  E.  273,  8  Ann.  Cas.  798. 

Eng. — Denaby  &  C.  Main  Collieries  v. 
Yorkshire  Miners'  Asso.  [1906]  A.  C.  384, 
75  L.  J.  K.  B.  N.  S.  961,  95  L.  T.  N.  S. 
561,  22  Times  L.  R.  543,  5  Ann.  Cas.  591; 
Ward  V.  Operative  Printers'  Assistants'  Soc. 
22  Times  L.  R.  327. 

The  rule  is  thus  stated  in  Karges  Furni- 
ture Co.  V.  Amalgamated  Woodworkers' 
Local  Union,  165  Ind.  421,  2  L.R.A.(N.S.) 
788,  75  N.  E.  877,  6  Ann.  Cas.  829:  'It 
is     .     .    .    generally  cot  ceded  in  this  coun- 
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Mexican  Ore.  Co.  v.  Mexican  Guadalupe 
Min.  Co.  47  Fed.  351;  Newell  v.  Sass,  142  111. 
104,  31  N.  E.  176;  Cole  v.  Duke,  79  Ind. 
107;  Street  R.  Co.  v.  Wildman,  58  Mich. 
286,  25  N.  W.  193;  Alnia  v.  Loehr,  42  Kan. 
368,  22  Pac.  424;  Terhune  v.  Midland  R.  Co. 
36  N.  J.  £q.  318;  16  Am.  k  Eng.  Enc.  Law, 
2d  ed.  362. 

The  association  had  a  right,  under  the 
laws  of  the  state  of  New  Jersey,  to  aid 
the  strikers  by  disbursing  funds  to  them. 

Cumberland  Glass  Mfg.  Co.  v.  Glass  Bot- 
tle Blowers'  Asso.  59  N.  J.  Eq.  58,  46  Atl. 
208;  Denaby  &  C.  Main  Collieries  v.  Vork- 
Bhire  Miners*  Asso.  [1906]  A.  C.  384,  75  L. 
J.  K.  B.  N.  S.  961,  95  L.  T.  N.  S.  561,  22 
Times  L.  R.  543,  5  Ann.  Cas.  591. 

It  was  lawful  for  the  association  to  re- 


ceive the  strikers  into  its  union,  whether  th« 
employees  yet  remained  in,  or  whether  they 
had  left,  the  complainant's  employ. 

Denaby  &,  C.  Main  Collieries  v.  Yorkshire 
Miners'  Asso.  [1906]  A.  C.  400,  76  L.  J,  K. 

B.  N.  S.  961,  95  L.  T.  N.  S.  561,  22 
Times  L.  R.  543,  5  Ann.  Cas.  591; 
Mogul  S.  S.  Co.  V.  McGregor  [1892]  A.  C. 
25,  61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S. 
1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101;  Allen  v.  Flood  [1898]  A. 

C.  1,  62  J.  P.  595,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  14  Times  L.  R.  125,  46 
Week.  Rep.  258;  17  Eng.  Rul.  Cas.  285; 
Cumberland  Glass  Mfg.  Co.  v.  Glass  Bottle 
Blowers'  Asso.  59  N.  J.  Eq.  58,  46  Atl.  208. 

The  association  is  not  responsible  for  any 
of  the  acts  of  the  Minotola  strikers. 


try  and  in  England  that  workmen,  when 
free  from  contract  obligations,  may  not  only 
themselves,  singly  and  in  combination,  cease 
to  work  for  any  employer,  but  may  also, 
as  a  means  of  accomplishing  a  legitimate 
purpose,  use  all  lawful  and  peaceful  means 
to  induce  others  to  quit  or  refuse  employ- 
ment. The  law,,  having  granted  workmen 
the  right  to  strike  to  secure  better  condi- 
tions from  their  employers,  grants  them  also 
the  use  of  those  means  and  agencies,  not  in- 
consistent with  the  rights  of  others,  that 
are  necessary  to  make  the  strike  effective. 
This  embraces  the  right  to  support  their 
contest  by  argument,  persuasion,  and  such 
favors  and  accommodations  as  they  have 
within  their  control.  The  law  will  not  de- 
prive endeavor  and  energy  of  their  just  re- 
ward, when  exercised  for  a  legitimate  pur- 
pose and  in  a  legitimate  manner.  '  So,  in 
a  contest  between  capital  and  labor,  on  the 
one  hand  to  secure  higher  wages,  and  on 
the  other  to  resist  it,  argument  and  per- 
suasion to  win  support  and  co-operation 
from  others  are  proper  to  either  side,  pro- 
vided they  are  of  a  character  to  leave  the 
persons  solicited  feeling  at  liberty  to  com- 
ply or  not,  as  they  please." 

The  rule  in  England  is  that  inducing  or 
attempting  to  induce  a  man  not  to  work  for 
a  particular  employer,  or  a  combination  for 
that  purpose,  does  not  give  to  the  employer 
a  cause  of  action  if  done  in  furtherance  of 
what  the  parties  in  good  faith  believe  to  be 
their  trade  interests,  though  it  may  injure 
the  employer  in  his  business.  Denaby  &  C. 
Main  Collieries  v.  Yorkshire  Miners'  Asso. 
[1906]  A.  C.  384,  75  L.  J.  K.  B.  N.  S.  961, 
95  L.  T.  N.  S.  561,  22  Times  L.  R.  543,  5 
Ann  Cas.  591. 

And  it  is  not  unlawful  for  officers  of  a 
labor  union  to  order  a  strike  of  the  mem- 
bers wnere  the  purpose  is  to  benefit  the 
membership.  Jose  v.  Metallic  Roofing  Co. 
[1908]  A.  C.  514,  78  L.  J.  C.  P.  N.  S.  36, 
99  L.  T.  N.  S.  742,  24  Times  L.  R.  878,  re- 
versing  14  Ont.  L.  Rep.  156. 

And  it  has  been  asserted  that  every  man 
is  at  liberty  to  induce  other  laborers  by 
peaceable  persuasion  to  enter  a  combina- 
tion to  keep  up  the  price  of  wages,  but  di- 
4T  L.R.A.(N.8.) 


rectly  he  enters  into  a  combination  which 
has  as  its  object  intimidation  or  violence 
or  interfering  with  the  perfect  freedom  of 
action  of  another  man,  it  becomes  an  of- 
fense. Springhead  Spinning  Co.  v.  Riley, 
37  L.  J.  Ch.  N.  S.  889,  L.  R.  6  Eq.  551,  19 
L.  T.  N.  S.  64,  16  Week.  Rep.  1138. 

A  servant  employed  to  do  piecework  is 
under  contract  to  tne  extent  that  it  is  un- 
lawful for  another  to  induce  him  to  quit 
his  employment  before  the  work  he  is  em- 
ployed on  is  finished.  Anonymous,  Loflft, 
493;  Hart  v.  Aldridge,  Cowj>.  pt.  1,  p.  54. 
And  it  is  unlawful  to  continue  to  employ 
such  a  servant  after  notice  that  he  quit  his 
prior  employment  before  completing  arti- 
cles upon  which  he  was  working  hy  the 
piece.  Blake  v.  Lanyon,  6  T.  R.  221,  3  Re- 
vised Rep.  162. 

Although  the  general  rule  that  employees 
have  the  right  by  peaceable  persuasion  to 
induce  other  employees  to  quit  their  em- 
ployment obtains  in  New  York,  it  has  been 
asserted  by  a  lower  court  in  that  state 
that  an  employer  is  entitled  to  be  protected 
against  an  organized  effort  to  interrupt  the 
orderly  course  of  his  business  through  inter- 
ference with  the  persons  whom  he  employs. 
Coons  V.  Chrystie,  24  Misc.  296,  53  N.  Y. 
Supp.  668. 

Striking  employees,  or  persons  interested 
in  their  behalf,  have  no  right  to  go  upon 
the  premises  of  the  employer,  even  though 
they  go  in  a  peaceable  manner,  and  express 
to  the  employees  the  notion  they  entertain 
that  they  ought  to  abandon  their  employ- 
ment. New  York,  L.  E.  &  W.  R.  Co.  v. 
Wenger,.9  Ohio  Dec.  Reprint,  815,  17  Ohio 
L.  J.  306. 

To  interfere  with  the  employees  of  an- 
other, even  by  peaceable  persuasion,  is  un- 
lawful where  the  interference  is  for  the  pur- 
pose of  injuring  another  rather  than  of 
benefiting  the  persons  who  have  combined 
together  for  the  purpose  of  inflicting  the 
injury.  Quinn  v.  Leathern  [1901]  A.  C. 
495,  1  B.  R.  C.  197,  70  L.  J.  C.  P.  N.  S.  76, 
fio  J.  P.  708,  50  Week.  Rep.  139,  85  L.  T. 
N.  S.  280,  17  Times  L.  R.  749. 

In  United  States  ex  rel.  Guaranty  Trust 
Co.  ▼.  Haggerty,   116  Fed.   510,  whi'ie  the 
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■  Denaby  &  C.  Main  Collieries  Co.  v.  York- 
shire Miners'  Asso.  []906]  A.  C.  400,  75  U 
J.  K.  B.  N.  S.  961,  95  L.  T.  N.  S.  561,  22 
Times  L.  R.  543,  5  Ann.  Cas.  591;  Cumber- 
land Glass  Mfg.  Co.  V.  Glass  Bottle  Blowers' 
Asso.  59  N.  J.  Eq.  58,  46  Atl.  208. 

Messrs.  John  W.  Wescott  and  Matthew 
Jefferson  also  for  appellants. 

Mr.  John  W.  Harding  for  respondent. 

Pitney,  C,  delivered  the  opinion  of  the 
court : 

The  facts  of  the  case  are  sufficiently  out- 
lined in  the  opinion  of  the  learned  vice 
chancellor.  His  findings  are,  in  our  judg- 
ment, fully  sustained  by  the  evidence. 

The  defendants  comprise  three  classes  of 
persons:  First,  the  Glass  Bottle  Blowers' 
Association  of  the  United  States  and  Cana- 
da, a  voluntary  association,  including  in  its 
membership  nearly  all  the  journeymen  green 
glass  bottle  blowers  of  the  United  States  and 
Canada;  secondly,  the  officers  of  this  asso- 
ciation, who,  as  individuals,  are  made  par- 
ties defendant;  and,  thirdly,  ninety  or  more 
individuals  who  were  formerly  in  the.  employ 
of  the  complainant  corporation  at  its  glass 
works  in  Minotola,  in  this  state,  and  who 
on  April  9,  1902,  went  upon  strike.  It  is 
undisputed  that  in  the  year  1901  the  Glass 
Bottle  Blowers'  Association  instituted  a  boy- 
cott of  the  complainant's  wares  in  the  effort 
to  coerce  complainant  to  conform  its  busi- 
ness to  regulations  prescribed  by  the  asso- 
ciation. The  evidence  renders  it  clear  that 
this  boycott  was  still  in  force  and  was  be- 
ing actively  prosecuted  by  the  association 
down  to  the  time  of  the  strike  of  1902  and 
thereafter,  and,  indeed,  after  the  filing  of 
the  bill  of  complaint  herein.  Whether  the 
defendant  association  or  its  officers  directly 
instigated  this  strike  possibly  admits  of 
doubt;  but  it  is  entirely  clear  that  imme- 
diately after  the  strike  began  the  associa- 
tion, through  its  executive  committee  and 
officers,  took  charge  of  it,  organized,  and 
directed  the  strikers,  and  guided  them  in 
the  subsequent  proceedings.  There  is  abund- 
ant evidence  that,  at  the  time  the  bill  of 


complaint  was  filed  and  thereafter,  the  asso- 
ciation, its  officers,  and  the  strikers,  who 
are  joined  as  defendants,  made  common 
cause  in  a  war  of  subjugation  against  the 
complainant  corporation.  While  there  are 
individual  defendants  who  are  not  shown 
by  the  evidence  to  have  been  personally  im- 
plicated in  certain  of  the  specific  acts  of 
violence  and  coercion  that  ensued,  they  were 
all  acting  in  concert  in  the  general  plan  of 
campaign,  and  are  equally  subject  to  in- 
junction with  respect  to  the  unlawful  acts 
that  were  done  and  threatened. 

The  final  decree  that  is  now  under  review 
awards  an  injunction  restraining  the  defend- 
ants as  follows: 

(1)  From  knowingly  and  intentionally 
causing  or  attempting  to  cause,  by  threats, 
offers  of  money,  payments  of  money,  offer- 
ing to  pay  expenses,  or  by  inducement  or 
persuasion,  any  employee  of  the  complain- 
ant under  contract  to  render  service  to  it  to 
break  such  contract  by  quitting  such  service. 

(2)  From  personal  molestation  of  persons 
willing  to  be  employed  by  complainant^  with 
intent  to  coerce  such  persons  to  refrain  from 
entering  such  employment. 

(3)  From  addressing  persons  willing  to  be 
employed  by  complainant,  against  their  will, 
and  thereby  causing  them  personal  annoy- 
ance, with  a  view  to  persuade  them  to  re- 
frain from  such  employment. 

(4)  From  loitering  or  picketing  in  the 
streets  or  on  the  highways  or  public  places 
near  the  premises  of  complainant,  with  in- 
tent to  procure  the  personal  molestation  and 
annoyance  of  persons  employed  or  willing 
to  be  employed  by  complainant,  and  with 
a  view  to  cause  persons  so  employed  to  re- 
frain from  such  employment. 

(5)  From  entering  the  premises  of  the 
complainant  against  its  will  with  intent  to 
interfere  with  its  business. 

(6)  From  violence,  threats  of  violence,  In- 
sults, indecent  talk,  abusive  epithets,  annoy- 
ing language,  acts,  or  conduct  practised  up- 
on any  persons  without  their  consent,  with 
intent  to  coerce  them  to  refrain  from  enter- 


right  to  exercise  peaceable  persuasion  to 
induce  employees  to  quit  their  employment 
is  asserted,  the  court  in  effect  denies  that 
right  by  denying  the  right  to  enter  on  pri- 
vate property,  not  the  property  of  the  em- 
ployer, and  by  public  speech  to  urge  em- 
ployees to  quit  their  employment  in  order 
to  secure  better  wages  for  themselves. 
While,  in  these  speeches,  language  was  used 
criticizing  the  action  of  the  court  in  grant- 
ing the  injunction,  w^hich  might  possibly 
be  construed  as  contempt  of  court,  yet  in 
contempt  proceedings  this  lan<7uage  was  ap- 
parently not  the  basis  for  holding  the  speak- 
ers in  contempt  of  court  for  violating  the 
injunction,  but  the  charge  of  contempt  was 
based  on  the  claim  that  the  meeting  con- 
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stituted  intimidation  and  coercion  upon  the 
miners.  The  strongest  language  along  this 
line  was  that  a  woman  speaker  who  called 
the  employees  slaves  and  cowards,  and  said 
that  it  was  the  duty  of  every  man  there  to 
urge  the  men  that  were  in  the  mines  to  lay 
down  their  tools.  In  this  connection  it  is 
to  be  observed  that  the  language  was  not 
directed  to  the  employees,  and  as  it  was 
upon  private  property,  the  employees  were 
under  no  necessitv  to  hear  the  speeches 
complained  of,  although  the  employees,  in 
passing  to  and  fro  from  their  homes  to  the 
mines,  had  to  pass  near  the  place  where 
such  speeches  were  made,  which  was  within 
plain  view  of  the  mines.  A.  G.  S. 
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ing  the  employment  of  complainant  or  to 
leave  its  employment. 

(7)  From  attempting  to  cause  any  per- 
sons employed  by  complainant  to  leave  such 
employment  by  intimidating  or  annoying 
such  employees  by  annoying  language,  acts, 
or  conduct. 

(8)  From  causing  persons  willing  to  be 
emplo^'ed  by  complainant  to  refrain  from  so 
doing,  by  annoying  language,  acts,  or  con- 
duct. 

(9)  From  inducing,  persuading,  or  caus- 
ing, or  attempting  to  induce,  persuade,  or 
cause,  the  employees  of  complainant  to 
break  their  contracts  of  service  with  com- 
plainant or  quit  their  employment. 

(10)  From  threatening  to  injure  the 
business  of  any  corporation,  customer,  or 
person  dealing  or  transacting  business,  and 
willing  to  deal  and  transact  business,  with 
the  complainant,  by  making  threats  in  writ- 
ing or  by  words,  for  the  purpose  of  coercing 
such  corporation,  customer,  or  person 
against  his  or  its  will  so  as  not  to  deal  with 
or  transact  business  with  the  complainant. 

Each  portion  of  the  injunctive  relief  thus 
granted  is  directed  to  some  manifestation  of 
the  strife  that  was  carried  on  by  the  com- 
bined defendants  against  the  complainant. 
And  in  each  respect  the  injunction  is  jus- 
tified by  the  evidence  in  the  case. 

The  employees  of  complainant  referred  to 
in  the  decree  are  those  who  either  refused 
to  join  the  strike,  or  who  entered  complain- 
ant's employ  after  the  strike.  With  respect 
to  these,  it  will  be  observed  that  the  defend- 
ants are  restrained  from  using  coercion,  in- 
ducements, or  persuasion  to  bring  about  a 
termination  of  the  employment,  whether  the 
employee  be  under  contract  of  service  or  not. 
With  respect  to  other  persons  not  as  yet 
employed,  but  willing  to  take  employment 
under  the  complainant,  the  defendants  are 
restrained  from  interfering  to  prevent  this 
by  coercion  or  personal  molestation  and  an- 
noyance; but  are  not  restrained  from  using 
mere  persuasion  in  such  a  case.  There  is  a 
restraint  against  picketing  designed  to  mo- 
lest and  annoy  persons  employed  or  willing 
to  be  employed,  and  there  is  a  restraint 
against  the  continuance  of  the  boycott.  It  is 
clear  beyond  dispute  that  the  complainant 
has  suffered  grievously  in  its  property  and 
business  through  the  acts  of  the  defendants, 
whose  continuance  is  thus  prohibited.  That 
the  injury  to  the  complainant  is  irreparable 
by  action  at  law  is  likewise  clear.  If,  there- 
fore, the  acts  themselves  are  unlawful  and 
violative  of  the  property  rights  of  the  com- 
plainant, the  injunction  is. proper.  The  con- 
duct of  defendants  in  using  coercion  in  some 
cases  and  persuasion  in  others,  in  order  to 
bring  about  breaches  of  the  contracts  of  per- 
sonal service  existing  between  complainant 
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and  some  of  its  employees, — defendants  hav- 
ing, of  course,  full  notice  of  the  existing.em- 
ployment, — was  unlawful  and  actionable  up- 
on well-settled  principles.  3  Bl.  Com.  142; 
Lumley  v.  Gye,  2  El.  &  Bl.  216,  224,  22  L. 
J.  Q.  B.  N.  S.  463,  17  Jur.  827,  1  W'eek.  Rep. 
432,  1  Eng.  Rul.  Cas.  706;  Bowen  v.  Hall, 
L.  R.  6  Q.  B.  Div.  333,  50  L.  J.  Q.  B.  N. 
S.  305,  44  L.  T.  N.  S.  75,  29  Week.  Rep.  367, 
45  J.  P.  373,  1  Eng.  Rul.  Cas.  717;  Angle 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  ]51  b.  S. 
1,  13,  38  L.  ed.  55,  62,  14  Sup.  Ct.  Rep.  240. 
And  the  same  is  true  of  conduct  whose  ob- 
ject and  purpose  were  to  bring  about  a 
termination  of  the  relation  of  master  and 
servant  between  the  complainant  and  its 
employees  in  cases  where  there  was  no  bind- 
ing contract  of  service,  but  a  mere  service 
at  will.  Noice  v.  Brown,  39  N.  J.  L.  669, 
572;  Brennan  v.  United  Hatters,  73  N.  J. 
L.  743,  9  L.RA.(N.S.)  254,  118  Am.  St. 
Rep.  727,  65  Atl.  166,  9  Ann.  Cas.  698.  In 
Frank  v.  Herold,  63  N.  J.  Eq.  443,  450,  62 
Atl.  152,  Vice  Chancellor  Pitney  said  that 
to  create  the  relation  of  master  and  servant, 
it  is  not  necessary  that  there  should  be  a  con- 
tract in  writing  or  even  verbal  between  them 
to  work  for  any  particular  length  of  time; 
that  the  relation  exists  when  the  one  person 
is  willing  from  day  to  day  to  work  for  an- 
other, and  that  other  person  desires  the 
labor  and  makes  his  business  arrangements 
accordingly.  Whether  an  action  will  lie  for 
interference  in  the  relations  existing  be- 
tween employer  and  employee  where  there 
is  a  mere  service  at  will,  and  where  the  in- 
terference is  the  result  of  fair  competition 
in  the  labor  market,  is  a  question  mooted 
but  not  necessary  to  be  decided  in  the  pres- 
ent case.  The  defendants  were  not  competi- 
tors in  the  labor  market.  Their  interfer- 
ence had  for  its  immediate  object  the  crip* 
pling  of  the  complainant's  business.  The 
only  semblance  of  excuse  alleged  is  that 
defendants  desired  to  bring  about  "im- 
proved labor  conditions"  in  complainant's 
works;  but  this  object  did  not  warrant  the 
resort  to  unlawful  measures. 

Reliance  is  placed  by  the  defendants  upon 
the  **Act  Relative  to  Persons  Combining  and 
Encouraging  Other  Persons  to  Combine."-  P. 
L.  1883,  p.  36;  (ien.  Stat.  1895,  p.  2344,  pi. 
23.  The  enactment  is:  "That  it  shall  not  be 
unlawful  for  any  two  or  more  persons  to 
unite,  combine,  or  bind  themselves  by  oath, 
covenant,  agreement,  alliance,  or  otherwise, 
to  persuade,  advise,  or  encourage,  by  peace- 
able means,  any  person  or  persons  to  enter 
into  any  combination  for  or  against  leaving 
or  entering  into  the  employment  of  any  per- 
son, persons,  or  corporation."  In  Mayer  v. 
Journeymen  Stonecutters'  Asso.  47  N.  J.  Ekj. 
510,  531,  20  Atl.  402,  496,  Vice  Chancellor 
Green  apparently  treated  this  act  as  legaliz- 
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ing  private  injuries.  And  in  Cumberland 
Glass  Mfg.  Co.  ▼.  Glass  Bottle  Blowers' 
Asso.  59  N.  J.  £q.  49,  63,  46  Atl.  208,  Vice 
Chancellor  Reed  construed  it  as  permitting 
the  adoption  of  peaceable  measures  for  in- 
ducing workmen  to  quit  or  to  refuse  to  enter 
an  employment.  Whatever  may  have  been 
the  purpose  of  its  framer,  there  are,  as  we 
think,  constitutional  obstacles  in  the  way  of 
giving  the  act  so  extensive  a  force.  The 
rights  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protect- 
ing property,  and  pursuing  and  obtaining 
safety  and  happiness,  are  declared  by  our 
Constitution  to  be  unalienable.  N.  J.  Const, 
art.  1,  §  1.  No  act  of  the  legislature  is  to 
be  construed  as  infringing  upon  these  rights, 
unless  its  language  plainly  and  clearly  re- 
quires such  a  construction.  If  its  language 
so  reads,  it  is  to  the  extent  indicated  uncon- 
stitutional and  void.  The  act  of  1883  is,  as 
we  think,  properly  to  be  treated  as  merely 
rendering  the  combination  no  longer  indict- 
able; in  effect,  as  repealing  the  rule  laid 
down  by  the  supreme  court  of  this  state  in 
State  V.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649.  It  does  not  legitimize  an  invasion 
of  private  rights  nor  prevent  the  party  in- 
jured from  having  full  redress.  Its  proper 
scope  is  indicated  in  the  opinion  of  Vice 
Chancellor  Pitney  in  Frank  v.  Herold,  63  N. 
J.  Eq.  443,  447,  448,  52  Atl.  152. 

So  much  of  the  decree  as  awards  an  in- 
junction to  restrain  the  defendants  from  us- 
ing coercive  measures  to  prevent  the  flow  of 
labor  to  complainant's  works  is  likewise 
proper.  In  Jersey  City  Printing  Co.  v.  Cas- 
sidy,  63  N.  J.  Eq.  759,  765,  53  Atl.  230,  Vice 
Chancellor  Stevenson  recognized  and  en- 
forced the  right  of  an  employer  to  an  in- 
junction to  prevent  undue  interference  with 
those  who  wish  to  come  to  him  for  employ- 
ment. It  is  principally  upon  this  ground 
that  injunctions  against  what  is  known  as 
picketing  have  been  sustained  in  this  and 
other  jurisdictions. 

So  much  of  the  decree  as  is  directed 
against  the  continuance  of  the  boycott  is 
plainly  justified  by  the  evidence,  and  ac- 
cords with  the  law.  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101,  30  Atl.  881 ;  Mar- 
tin V.  McFall,  65  N.  J.  Eq.  93,  55  Atl.  465; 
Temperton  v.  Russell  [1893]  1  Q.  B.  715,  62 
L.  J.  Q.  B.  N.  S.  412,  4  Reports,  376,  69  L. 
T.  N.  S.  78,  41  Week.  Rep.  565,  57  J.  P.  676 ; 
Quinn  v.  Leathem  [1901]  A.  C.  495,  1  B.  R. 
C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708, 
50  Week.  Rep.  139,  85  L,  T.  N.  S.  289,  17 
Times  L.  R.  749. 

The  decree  under  review  should  be  af- 
firmed, with  costs. 

Minturn,  J.,  dissenting: 
I  find  myself  unable  to  agree  with  the  ma- 
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jority  of  my  brethren  with  respect  to  that 
portion  of  the  decree  of  the  court  of  chan- 
cery which  authorizes  the  issuing  of  an  in* 
junction  against  these  defendants  upon  the 
ground  stated  in  the  opinion  of  the  learned 
chancellor,  speaking  for  the  majority  of  this 
court,  viz,:  "Inducing,  persuading,  or  caua- 
ing,  or  attempting  to  induce,  persuade,  or 
cause,  the  employees  of  complainant  to  break 
their  contracts  of  service  with  complainant 
or  quit  their  employment.^'  It  may  be  con- 
ceded since  the  decision  of  this  court  in 
Brennan  v.  United  Hatters,  73  N.  J.  L.  729, 
9  L.R.A.(N.S.)  254,  118  Am.  St.  Rep.  727, 
65  Atl.  165,  9  Ann.  Cas.  698,  that  an  ordi- 
nary wage  employee  bears  towards  his  em- 
ployer in  this  state  a  relation  in  modern 
legal  nomenclature  denominated  as  a  "serv* 
ice  at  wilV  and  for  the  breach  of  which  an 
action  at  law  can  be  maintained.  Still,  with 
this  concession,  it  is  difficult  to  discern  in 
jurisprudence  outside  of  the  sphere  of  those 
English  cases  which  bear  the  distinct  im- 
press of  feudal  law  and  custom,*  any  con- 
sensus of  legal  authority  which  can  support 
the  principle  upon  which  this  injunction 
rests;  and  of  those  cases  Chief  Justice  Par- 
ker, speaking  for  the  New  York  court  of 
appeals  said:  "They  are  hostile  not  only  to 
the  statute  law  of  this  country,  but  to  the 
spirit  of  our  institutions."  National  Protec- 
tive Asso.  V.  Cumming,  170  N.  Y.  332,  58 
L.R.A.  135,  88  Am.  St.  Rep.  648,  63  N.  E. 
369.  Their  origin  is  traceable  distinctly  to 
that  class  legislation  which  followed  the 
emancipation  of  the  villeins  under  the  feu- 
dal tenure,  and  to  the  scourge  of  the  "black 
death,"  which  followed  such  emancipation 
in  the  reign  of  Edward  III,  decimating  Eu- 
rope and  culminating  in  what  is  known  aa 
"the  statute  of  laborers"  (22  &  23  Edw. 
III. ) ,  by  virtue  of  which  every  vestige  of  in- 
dividual freedom  to  contract  and  to  combine 
was  shorn  from  the  wage  worker,  and  hie 
social  status  was  reduced  by  legislative  act 
to  that  of  a  bondman.  1  Greens'  History 
of  the  English  People,  §  4;  2  Bouvier,  100. 
Our  inheritance  of  English  common  law  car- 
ried with  it  only  such  ^of  the  English  deci- 
sions as  are  consonant  with  our  institutions 
and  our  public  policy.  1  Kent,  Com.  p.  343. 
Concededly,  Mierefore,  the  invocation  of  a 
line  of  adjudications  emanating  from  a  social 
order  and  a  political  environment  radically 
different  from  our  own,  founded  upon  the 
feudal  concept  of  "a  service  at  will"  in  an 
age  of  unenlightened  citizenship,  is  so  utter- 
ly repugnant  to  and  incompatable  with  our 
basic  governmental  theory,  Vox  populi  vo9 
Dei,  as  to  be  unsupportable  in  reason,  and 
opposed  to  any  system  of  enlightened  juris- 
prudence which  invokes,  as  a  justification 
for  its  existence,  either  the  dictates  of  rea- 
son, or  the  wisdom,  the  experience,  or  the 
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service  of  humanity.  "Precedents  against 
law  or  reason,"  says  Lieber,  "must  be  set 
aside."  Legal  and  Political  Hermeneutics, 
219;  and  so  Coke:  Quw  contra  rationem 
juris  iniroducta  8unt,  non  debeni  irahi  in 
cimaequentiam.  The  case  of  the  Proclama- 
tions, 12  Coke,  74. 

The  constitutional  guaranties,  state  and 
Federal,  as  well  as  the  Bill  of  Rights,  reach 
their  protecting  arm  not  only  to  property 
rights,  but  also  to  the  rights  of  citizenship 
and  free  speech.  And  while  in  the  march  of 
human  progress  and  national  development, 
the  protection  of  property,  representing  as  it 
does  the  thrift,  economy,  and  energy  of  a 
people,  is  not  to  be  underestimated,  still  the 
right  to  life  and  liberty  has  from  the  dawn 
of  history  been  the  potent  and  dominant  fac- 
tor in  the  forward  march  of  progress  and 
civilization.  Spencer,  Social  Statics,  chap. 
5;  Guizot,  History  of  Civilization  in  Europe, 
chap.  2.  Force  or  intimidation  can  never  be 
recognized  as  a  lawful  modus  operandi  in 
the  propagation  of  any  doctrine  or  cult,  or 
for  the  assertion  or  prosecution  of  any  right, 
and  to  the  vindication  of  this  principle  the 
unanimous  decisions,  both  state  and  Federal, 
bear  testimony. 

But  in  the  effort  to  sustain  the  property 
guaranties  of  the  fundamental  law  against 
infraction,  we  are  apt  to  lose  sight  of  those 
guaranties  of  liberty  and  happiness  which 
are  equally  fundamental;  and,  if  a  concrete 
case  were  needed  to  illustrate  this  tendency, 
we  find  it  in  the  case  at  bar.  A  statute  en.' 
acted  by  the  legislature  of  this  state  and 
quoted  verbatim  by  the  learned  chancellor 
(Laws  1883,  p.  36)  made  it  lawful  for  "any 
two  or  more  persons  to  unite,  combine,  or 
bind  themselves,  ...  to  persuade,  advise, 
or  encourage  by  peaceable  means  any  per- 
son or  persons  to  enter  into  any  combina- 
tion for  or  against  leaving  or  entering  in- 
to the  employment  of  any  person,  persons, 
or  corporation."  Assuming  that  this  rela- 
tionship of  a  service  at  will  is  to  be  digni- 
fied with  the  status  of  a  formal  contract 
inter  partes ^  then  concededly  the  terms  of 
this  statute  must  bo  read  into  it.  2  Keut, 
Com.  571.  Upon  two  occasions  at  least 
this  statute  has  been  construed  by  the 
court  of  chancery,  not  only  as  relieving 
such  combination  of  the  criminal  aspect 
theretofore  ascribed  to  it,  but  also  as  a 
legislative  declaration  of  public  policy,  and 
presumably  sub  silentio  the  learned  vice 
chancellors  who  passed  upon  the  legal  efToet 
of  the  enactment  found  nothing  unconstitu- 
tional in  its  provisions.  Thus,  Vice  Chan- 
cellor Green  in  Mayer  v.  Journeymen  Stone 
Cutters'  Asso.  47  N.  J.  Eq.  619,  20  Atl. 
492,  refused  to  order  the  issue  of  an  in- 
juntion,  upon  the  ground  that  "the  acts 
threatened  are  declared  by  statute  as  not 
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unlawful."  He  characterized  the  act  of 
1883  as  declaring  "a  policy  of  the  law" 
which  in  his  judgment  has  "revolutionized" 
the  common-law  doctrine  of  unlawful  com- 
bination, and  concluded  his  judgment  with 
the  statement  that  the  peaceable  inter- 
vention contemplated  by  this  act  was  "un- 
offensive  to  any  provision  of  our  law." 
Vice  Chancellor  Reed  reviewed  the  same 
legislation  in  Cumberland  Glass  Mfg.  Co.  v. 
Glass  Bottle  Blowers'  Asso.  59  N.  J.  Eq.  49, 
46  Atl.  208,  and  stated:  "The  words  .  .  . 
are  perhaps  broad  enough  to  legalize  a 
combination  to  persuade  individual  work- 
men to  quit,  or  refuse  to  enter,  the  service 
of  any  person,"  and  refused  the  injunction 
on  that  ground,  but  granted  it  on  another. 
Vice  Chancellor  Pitney's  opinion  in  Frank 
V.  Herold,  63  N.  J.  Eq.  443,  62  Atl.  152, 
154,  marks  the  turning  point  in  the  con- 
struction of  this  statute,  for  he  there  held 
that  it  only  relieved  an  act  formerly  crim- 
inal of  its  unlawful  character,  and  then 
dealt  with  the  subject  sub  judice  from  a  con- 
stitutional point  of  view,  and  declared:  "It 
is  argued  that  one  person  has  a  right  to  per- 
suade another  to  work  or  not  to  work.  That 
may  be  if  the  other  is  willing  to  listen  and 
be  persuaded"  (at  p.  449).  And  again,  ai 
page  452:  "The  operatives  have  the  right 
which  their  employers  cannot  complain  of 
to  consider  the  question  whether  they  desire 
to  work  for  them  any  longer,  and  for  that 
purpose  they  have  the  right  to  listen  to 
arguments  on  that  subject."  Vice  Chancel- 
lor Stevenson,  in  Jersey  City  Printing  Co, 
V.  Cassidy,  63  N.  J.  Eq.  765,  63  Atl.  233, 
following  the  consideration  given  by  Vice 
Chancellor  Pitney  to  the  statute,  termed 
this  service  at  will  "a  newly  recognized 
right,"  and  defined  it  to  be  "that  peculiar 
element  that  is  an  interest  which  one  man 
has  in  the  freedom  of  another,"  which  he 
further  defined  as  "freedom  in  the  market, 
freedom  in  the  purchase  and  sale  of  all 
things,  including  both  goods  and  labor," — a 
right,  says  the  learned  vice  chancellor,  "that 
our  modern  law  is  endeavoring  to  insure  to 
every  dealer."  Page  766.  Still  later,  in 
W.  &  A.  Fletcher  Co.  v.  International  Asso. 
—  N.  J.  Eq.  — ,  65  Atl.  1077,  the  satae 
learned  vice  chancellor  conceded  the  right 
to  workmen  to  organize  and  use  peaceable 
persuasion  substantially  as  Vice  Chancellor 
Pitney  had  conceded  it  in  the  Herold  Case. 
But  in  both  determinations  the  learned 
vice  chancellor  makes  the  right  to  "the  free 
flow  of  labor,"  as  he  termed  it,  the  ratio 
decidendi,  thus  instituting  an  analogy  as  an 
economic  proposition  between  goods  and 
merchandise  and  labor,  a  fallacy  all  the 
more  confounding  to  any  attempt  at  har- 
monious decision  when  the  statutory  enact- 
ment in  question  is  disregarded. 
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The  analogy  ignores  the  constitutional 
guaranty  of  freedom  of  speech  and  freedom 
of  the  press  representing  labor's  demands, 
because  labor,  unlike  goods,  cannot  be  severed 
from  the  human  entity  and  be  considered 
apart  from  the  man;  for,  as  Locke  says: 
"Every  man  has  a  property  in  his  own  per- 
son. This  nobody  has  a  right  to  but  him- 
self." Essay  on  the  Human  Understanding, 
ubap.  6.  It  ignores  factory  and  inspection 
laws,  child  labor  laws,  and  those  legislative 
protective  enactments  for  workshop  and  fac- 
tory intended  to  mitigate  the  hardship  inci- 
dent to  the  application  of  the  legal  rule  of 
assumption  of  risk,  all  of  which  are  proper 
subjects  for  discussion  between  fellow  work- 
men, with  a  view  t'j  enforcing  compliance  by 
the  employer  with  the  law  as  the  alterna- 
tive to  a  strike.  It  ignores  the  fact  that  in 
every  line  of  trade  and  business  combination 
is  the  tendency  of  the  age,  and  that  in  this 
state  our  corporation  act  is  designed  to  ac- 
complish that  very  purpose,  and  has  ac- 
complished it  to  a  great  extent  throughout 
the  land.  The  maxim,  that  "competition  is 
the  life  of  trade"  is  not  contained  in  the 
lexicon  of  the  political  economy  of  this  day, 
and  eminent  jurists  have  noted  the  fact 
of  its  elimination  as  an  axiom  in  commercial 
life,  except  it  would  seem  in  its  application 
to  the  wages  of  labor,  in  which  event  the 
law  of  supply  and  demand  and  the  creation 
of  a  free  labor  market,  as  indicated  by  the 
learned  vice  chancellor,  practically  rele- 
gates the  wage  earner  to  the  status  of  a 
chattel,  and  corresponds  to  the  judicial 
conception  entertained  of  black  labor  in  the 
Dred  Scott  Case.  Scott  v.  Sawyer,  19  How. 
393,  15  L.  ed.  091.  In  the  case  at  bar  the 
learned  chancellor  goes  further,  and  declares 
the  act  of  1883  to  he  unconstitutional  in 
its  application  to  private  rights,  as  in  con- 
travention of  article  1,  §  1,  of  the  state 
Constitution.  It  certainly  would  be  indefen- 
sible, tested  by  this  constitutional  guar- 
anty, if  it  empowered  these  defendants  to 
combine  to  destroy  property  or  to  combine 
for  any  other  unlawful  purpose.  But  such 
is  not  its  intent,  since  it  simply  empowers 
a  number  to  do  what  it  would  be  perfectly 
lawful  for  one  .  to  do,  and  such  a  power 
has  been  repeatedly  held  to  be  constitution- 
al. National  .Protective  Asso.  v.  Cumming, 
170  N.  Y.  315,  58  L.R.A.  135,  88  Am.  St. 
Rep.  648,  63  N.  E.  369;  Wabash  R.  Co.  v. 
Hannahan  (C.  C.)  121  Fed.  563;  Martell 
v.  White,  185  Mass.  255,  64  L.R.A.  260,  102 
Am.  St.  Rep.  .341,  69  N.  E.  1085. 

The  right  conferred  is  in  essence  only  the 
fundamental  right  of  free  speech,  and  the 
sole  limitation  upon  that  natural  right  is 
that  those  exercising  it  "are  answerable 
only  for  their  acts  in  the  interests  of  good 
citizenship,  morality,  and  decency."  United 
41  L.R.A.  (X.S.) 


States  ex  rel.  Turner  v.  Williams,  394  U.  S. 
279,  48  L.  ed.  979,  24  Sup.  Ct.  Rep.  719; 
Robertson  v.  Baldwin,  165  U.  S.  275,  41  L. 
ed.  7]5,  17  Sup.  Ct.  Rep.  326;  Wise,  Citizen- 
ship,  p.  189.  It  is  to  be  noted  that  this  con- 
stitutional provision  is  but  a  parapiirase  of 
the  provision  upon  the  same  subject  con- 
tained in  the  Bill  of  Rights;  and  it  is  to 
be  observed  that  when  that  great  charter 
was  promulgated,  a  crisis  was  impending,  in 
which  the  great  desideratum  was  not  the 
right  to  enjoy  property,  but  the  right  to  en- 
joy personal  liberty,  and  to  pursue  individ- 
ual happiness,  without  regal  interference. 
That  document  provided:  "That  all  men 
are  by  nature  equally  free,  independent,  and 
have  certain  inherent  rights,  of  which,  when 
they  enter  into  a  state  of  society,  they  can- 
not by  any  compact  deprive  or  devest  their 
posterity,  namely,  the  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  *and 
possession  property  and  pursuing  happiness 
and  safety."  1  Revised  Code  of  Virginia 
1819,  p.  31.  This  conception  of  life  and 
liberty  has  dominated  all  other  considera- 
tions, in  the  development  of  constitutional 
law,  and  has  led  the  United  States  Supreme 
Court,  in  furtherance  of  its  application  un- 
der the  police  power,  to  ignore  the  fact  that 
judicial  recognition  of  it  was  tantamount  to 
the  destruction  of  the  private  property  in- 
volved. Slaughter-house  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Stone  v.  Mississippi,  101  U. 
S.  814,  25  L.  ed.  1079;  Mugler  v.  Kansas, 
:123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273.  But  the  denial  of  this  right  to  combine 
in  furtherance  of  free  speech  implies  such  a 
discrimination  against  these  defendants 
that  it  may  with  perfect  propriety  be  argued 
that  their  rights  as  citizens  are  denied  to 
them  in  contravention  of  the  14th  Amend- 
ment of  the  Federal  Constitution,  which 
guarantees  that  their  privileges  and  immu- 
nities as  citizens  shall  not  be  abridged. 
Strauder  v.  West  Virginia,  100  U.  S.  303, 
25  L.  ed.  664,  3  Am.  Crim.  Rep.  515;  1 
Kent,  Com.  02]. 

In  other  jurisdictions  the  correct  rule  is 
de^lared  to  be  in  consonance  with  the  spirit 
and  language  of  the  statute  of  1883.  Thus, 
the  Virginia  supreme  court  -of  appeals  has 
declared  that  it  is  "not  unlawful  for  strik- 
ers by  persuasion  to  cause  employees  to 
leave  the  service  of  their  employer,  or  to  dis- 
suade other  workmen  from  seeking  employ- 
ment with  him,"  when  unaccompanied  by 
force  or  intimidation.  Everett  Waddey  Co. 
v.  Richmond  Typographical  L'nion,  105  Va. 
188,  5  L.R.A. (X.S.)  792.  53  8.  E,  273;  8 
Ann.  Cas.  798,  and  cases  cited:  National 
Protective  Asso.  v.  Cumming,  370  N.  Y.  315, 
58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63  N. 
E.  369;  Jones  v.  Van  Winkle  Gin  &  Mach. 
Works,  131   Oa.  336,   17  L.R.A. (X.S.)    848. 
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127  Am.  St.  Rop.  235,  G2  S.  E.  236;  24  Cyc. 
831,  and  cases  cited.  It  may  be  appropriate 
to  conclude  this  reference  by  quoting  an 
extract  from  the  opinion  of  Judge  Taft  sit- 
ting in  the  United  States  circuit  court  in 
Phelan's  Case,  4  Inters.  Com.  Rep.  788,  62 
Fed.  803:  ''The  employees  of  the  receiver 
had  the  right  to  organize  into  or  to  join  a 
labor  union  which  should  take  joint  action 
as  to  their  terms  of  employment.  .  .  . 
The  otticers  they  appoint  or  any  other  per- 
son to  whom  they  choose  to  listen  may  ad- 
vise them  as  to  the  proper  course  to  be  tak- 
en ...  in  regard  to  their  [common] 
employment,  or,  if  they  choose  to  repose 
such  authority  in  anyone,  [he]  may  order 
them,  on  pain  of  expulsion  from  their  union, 
peaceably  to  leave  the  employ  of  their  em- 
ployer, because  any  of  the  terms  of  their 
employment  are  unsatisfactory."  The  act 
of  1883  confers  no  greater  privileges  upon 
these  defendants  than  does  the  language 
of  this  eminent  jurist,  and,  if  that  act  be 
condemned  by  the  constitutional  guaranties 
referred  to  by  the  learned  chancellor,  this 
pronouncement  must  sufTer  the  same  ani- 
madversion. It  is  conceivable  that  substan- 
tial justice  could  have  been  elTectuated  in 
this^case  without  entrenching  upon  the  con- 
stitutional privileges  of  these  defendants, 
for  in  the  final  analysis,  says  Montesquieu: 
"justice  is  but  a  relation  of  congruity 
which  really  subsists  between  two  things. 
This  relation  is  always  the  same  whatever 
being  considers  it;  whether  it  be  God,  an 
angel,  or,  lastly,  a  man."  Spirit  of  Laws, 
chap.  6. 

Entertaining  these  views,  I  shall  vote  to 
reverse,*  and  modify  the  decree  accordingly. 

Garrison,  J.,  dissenting: 

In  so  far  as  the  decree  appealed  from 
directs  that  the  defendants  be  enjoined  from 
the  peaceable  persuasion  of  persons  who 
are  not  under  any  contract  to  serve  the 
complainant,  I  think  the  court  below  was 
in  error,  and  that  to  that  extent  its  de- 
cree should   be   reversed. 

I  am  requested  by  Justice  Swayze  and  by 
Judge  Bogert  to  say  that  they  concur  in 
the  foregoing  view. 


tJNITKD     STATES     CIRCUIT     COURT 
OF    APPEALS,    SIXTH    CIRCUIT. 

J.  O.  TUNSTALL  et  al.,  Appts., 

V. 

STEARNS  COAL  COMPANY. 
(113  C.  C.  A.  132,  192  Fed.  808.) 

Injunction  —  strike  —  lilrlug  employees 

to  leave  service. 

A  labor  union  conducting  a  strike  to  force 
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a  particular  plant  to  uh ionize  may  be  en- 
joined from  paying  employees  or  candidates 
for  employment  to  leave  the  service  of  the 
plant  or  to  refrain  from  entering  such  em- 
ployment. 

(December  5,  1911.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Kentucky  grant- 
ing a  preliminary  injunction  to  restrain 
defendants  from  paying  emploj'ees  or  candi- 
dates for  employment  to  leave  plaintiff's 
service  or  to  refrain  from  entering  such 
employment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Warrington,  Knappen,  and 
Denison,  Circuit  Judges. 

Mr.  Jesse  L.  Rogers,  with  Mr.  Walter 
S.  Roberts,  for  appellants. 

Messrs.  Fanlkner  &  Sharp  for  appellee. 

Per  Curiam: 

The  appellee,  the  Stearns  Coal  Company, 
a  citizen  of  Michigan,  was  engaged  in  oper- 
ating several  different  coal  mines  in  Ken- 
tuckv.  These  mines  were  conducted  as 
"open  mines,"  and  all  terms  of  employment 
were  fixed  by  direct  contract  between  the 
company  and  its  employees.  In  the  season 
of  1908  the  local  officials  of  the  trade  union 
or  labor  organization  known  as  the  "United 
Mine  Workers  of  America"  presented  to 
the  Stearns  Company  a  proposed  wage 
scale  for  the  ensuing  year.  The  company 
refused  to  treat  with  this  organization, 
whereupon  a  strike  was  declared  by  the  or- 
ganization against  the  company,  and  those 
of  its  employees  who  were  members  of  the 
union  left  work.  In  December,  1908,  this 
bill  was  filed  by  the  company  against  the 
appellants.  Some  of  them  were  former  em- 
ployees who  had  so  quit  work,  and  others 
were  representatives  of  the  United  Mine 
Workers,  who  had  never  been  in  the  com- 
pany's employ,  but  came  to  the  vicinity  to 
manage  the  strike.  The  bill  alleged  a  con- 
spiracy to  break  up  the  company's  business. 

Note.  —  Right f  in  aid  of  strike ^  to  use 
money  to  iniluce  persons  not  nn€lei* 
contract f  to  quit  or  not  accept  em- 
ploynient. 

TuNSTALL  V.  Stearns  Coal  Co.  is  dis- 
posed of  on  the  theory  that  where  the  pur- 
pose of  a  strike  is  not  directly  to  benefit  the 
strikers,  as  where  it  is  sought  thereby  to 
coerce  the  employer  to  make  his  shop  a 
union  shop,  the  means  used  to  bring  the 
strike  to  a  successful  conclusion  are  unlaw- 
ful because  the  object  is  unlawful,  although 
the  same  means  would  be  lawful  if  used  to 
bring  to  a  successful  conclusion  a  strike 
inaugurated  for  a  lawful  purpose.  This 
question  is  discussed  in  two  notes,  17  L.R.A. 
(N.  S.)    162,  and  35  L.R.A.(N.E.)    787. 
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and  acts  of  violence  and  intimidation  in 
furtherance  of  the  conspiracy.  Upon  the 
filing  of  the  bill,  a  restraining  order  was 
made,  and,  after  a  hearing,  a  preliminary 
injunction  issued.  This  order  and  this  in- 
junction were  directed,  in  broad  and  gen- 
eral language,  against  violence,  threats,  and 
intimidation.  This  appeal  involves  no  ques- 
tion under  the  proceedings  so  fax  stated. 

Shortly  afterwards,  the  Stearns  Company 
filed  an  amended  bill  making  the  additional 
complaint  that  the  defendants  were,  by  the 
use  of  money,  hiring  to  discontinue  work 
the  company's  employees  who  were  remain- 
ing at  work,  and  hiring  to  remain  away  or 
go  elsewhere  others  who  were  intending  to 
go  to  work  in  the  company's  mines.  It 
was   not   alleged   that   any    time   contract 


relation  existed  between  the  company  and 
the  men  so  hired.  Upon  a  motion  hearing 
on  this  amended  bill  and  afBdavits  in  sup- 
port and  an  opposing  answer  and  affidavits, 
the  defendants  were  enjoined  from  ''hiring 
or  employing  any  of  the  employees  of  the 
plaintiff  to  quit  the  service  of  the  plaintiff, 
and  enjoined  and  restrained  from  hiring 
and  paying  any  persons  who  are  seeking 
employment  of  the  plaintiff  from  engaging 
in  the  employment  of  the  plaintiff.  In 
other  words,  .  .  .  from  bribing  the  em- 
ployees of  the  plaintiff  to  cease  work  for 
the  plaintiff,  or  from  bribing  persons  who 
are  willing  and  desirous  and  about  to  enter 
its  employ  from  so  doing." 

From  the  order  for  this  further  prelim- 
inary injunction  the  defendants  appealed. 


Generally,  as  to  right  to  use  peaceable 
persuasion,  see  note  to  George  Jonas  Glass 
Co.  v.  Glass  Bottle  Blowers'  Asso.  ante,  445. 

Payment  of  money  to  employees  or  pro- 
posed employees,  for  the  purpose  of  assist- 
ing them,  although  made  for  the  purpose  of 
bringing  to  a  successful  conclusion  an  exist- 
ing strike,  is  not  unlawful.  Levy  v.  Rosen- 
stein,  66  N.  Y.  Supp.  101,  affirmed  in  56 
App.  Div.  618,  67  N.  Y.  Supp.  630. 

In  sustaining  the  riglit  of  employees  on 
a  strike  to  pay  money  to  other  employees  to 
enable  them  to  quit  their  employment,  where 
the  purpose  of  the  payment  is  to  bring  the 
strike  to  a  successful  termination,  in  Ever- 
ett Waddey  Co.  v,  Richmond  Typographical 
Union,  105  Va.  188,  5  L.R.A.(N.S.)  792,  63 
S.  £.  273,  8  Ann.  Cas.  798,  the  court  rea- 
sons thus:  "Bribery  is  not  only  unlawful, 
but  criminal,  and  when  resorted  to  with  a 
malicious  purpose  to  injure  a  third  party  in 
his  business,  property,  or  personal  liberty, 
it  would  unquestionably  anord  ground  for 
equitable  interposition  by  injunction,  if 
practised  in  such  a  manner  and  to  such  ex- 
tent that  the  party  injured,  or  intended  to 
be  injured,  could  not  obtain  an  adequate 
remedy  at  law  for  his  injuries;  but  we  have 
not  been  cited  to  any  case,  nor  have  we 
been  able  to  find  a  case,  which  holds  that 
the  payment  of  weekly  benefits  or  trans- 
portations, etc.,  to  members  of  a  labor 
union,  is  per  ae  bribery.  It  is  the  rule  of 
such  unions  to  pay  weekly  benefits,  trans- 
portation, etc.,  to  members,  and  that  when 
a  person  becomes  a  member  of  the  union  he 
also  becomes  entitled  to  these  benefits.  It 
seems  to  have  been  the  rule  of  the  union,  as 
old  as  the  union  itself,  and  was  therefore 
not  put  in  force  because  of  this  strike.  It 
is,  of  course,  one  of  the  inducements  held 
out  to  nonmembers  to  become  members  of 
the  union,  and  is  doubtless  used  as  one  of 
the  arguments  to  induce  persons  to  join 
the  union,  and  it  is  the  rule  governing  like 
association,  such  as  secret  orders,  bene- 
ficial societies,  etc.,  and  we  have  seen  it 
nowhere  questioned  that  such  union  or  so- 
ciety have  the  ri<jht  to  make  and  carry  out 
such  a  rule  in  the  government  and  control 
of  their  union  or  society.  When  one  be- 
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comes  a  member  of  such  a  union,  lie  becomes 
entitled  to  the  benefits  given  by  the  union, 
and  if  he  receives  any  of  them  the  giving  or 
taking  of  such  benefits  clearly  could  not 
be  characterized  as  bribery." 

In  Johnston  Havester  Co.  v.  Meinhardt, 
60  How.  Pr.  1G8,  one  was  denied  an  injunc- 
tion to  restrain  striking  employees  from  in- 
ducing or  enticing  in  a  peaceable  manner 
other  employees  to  quit  tlieir  employment, 
where  the  latter  were  merely  employees  at 
will.  One  of  the  alleged  grounds  for  the 
injunction  was  that  the  former  employees, 
the  defendants  in  the  action,  had  induced 
persons  to  leave  the  plaintiff's  employ,  and 
others  who  were  about  to  enter  such  em- 
ployment to  desist  from  so  doing,  and  had 
paid  them  money^  therefor  for  the  purpose 
of  paying  their  passage  to  their  homes  and 
elsewhere.  The  court  said  that  these  alle- 
gations did  not  in  a  legal  sense  amount  to 
an  intimidation  of  the  persons  who  ^ere  ac- 
tually in,  or  who  were  about  to  enter,  the 
employ  of  the  plaintiff. 

On  the  theory  that  employees  who  have 
gone  on  a  strike  have  terminated  their 
relation  with  their  employer,  it  has  been 
held  unlawful  for  them  to  interfere  with 
his  business  by  attempting  peaceably  to  per- 
suade or  induce  his  employees  to  leave  their 
employment,  or  to  pay  employees  still  work- 
ing for  the  company  money  to  cover  their 
transportation  to  other  places  where  work 
has  been  secured  for  them,  or  for  other 
purposes,  with  the  object  of  thereby  in- 
ducing them  to  quit  their  employment. 
Barnes  v.  Chicago  Typographical  Union, 
232  III.  424,  14  L.R.A.(N.S.)  1018,  83  N. 
K.  940,  13  Ann.  Cas.  54. 

A  case  somewhat  similar  to  Tl'NSTAll  v. 
Stearns  Coal  Co.  is  Denaby  &  C.  Main  Col- 
lieries v.  Yorkshire  Miners*  Asso.  [1906] 
A.  C.  384,  75  L.  J.  K.  B.  N.  S.  961,  95  L. 
T.  N.  S.  561,  22  Times  L.  R.  543,  5  Ann. 
Cas.  591,  wherein  it  is  conceded  that  the 
strike  was  unlawful  in  its  origin,  but  it  is 
nevertheless  held  lawful  to  pay  money  to 
induce  men  not  to  enter  into  new  contracts, 
and  hence,  that  such  payment  is  no  invasion 
of  any  right  of  the  employer.        A.  G.  S. 


1911. 


TUNSTALL  ▼.  STEARNS  COAL  CO. 


465 


The  appellants'  counsel  have  presented 
and  asked  us  to  decide  the  broad  question 
whether  paying  money  bonuses,  in  aid  of 
an  existing  strike  and  in  connection  with 
inducing  workmen  to  leave  their  employ- 
ment, is  or  may  be  within  the  limits  of 
that  persuasion  which  is,  in  such  cases,  rec- 
ognized as  lawful.  We  do  not  think  this 
question,  so  stated,  is  presented  by  the 
record,  or  can  properly  be  decided. 

1.  So  far  as  the  record  in  this  case  shows, 
there  was  no  complaint  by  any  of  the  com- 
pany's employees  regarding  wages  or  the 
conditions  of  service^  nor  does  it  appear 
that  the  demanded  wage  scale  was  higher 
that  the  wages  being  paid.  It  is  the  fair 
inference  from  the  record  that  the  contest 
was  wholly  over  "recognition."  A  con- 
certed effort  by  strikers  to  cripple  an  em- 
ployer's business  by  persuading  his  work- 
men away  from  him  is  an  injury  which  re- 
quires justification,  but  it  is  permitted  be- 
cause it  is  incidental  to  the  full  exercise 
of  the  employees'  clear  and  established 
right  to  strike  for  the  improvement  of  their 
own  condition.  Such  unlawfulness  as  there 
might  otherwise  be  in  that  campaign  of 
persuasion  is  merged  in  the  dominant  right 
to  promote  directly  their  own  interest  by 
effectually  carrying  on  their  contest.  It 
may  well  be  that  the  limits  of  lawful  per- 
suasion, when  exercised  by  employees  in 
the  course  of  a  strike  by  them  to  force 
from  their  employer  better  terms  or  con- 
ditions for  themselves,  and  as  a  means  col- 
lateral to  their  side  of  the  conflict,  are 
wider  than  are  such  limits  in  a  case  where 
there  is  no  complaint  by  employees,  but 
where  the  strike  is  directed  by  officials 
of  a  labor  organization  for  the  primary  pur- 
pose of  compelling  its  recognition.  In  the 
one  case,  the  benefit  to  the  striking  em- 
ployees through  winning  their  contest  is 
immediate  and  direct;  indeed,  its  primary 
purpose  is  to  improve  the  specific,  existing 
conditions,  and  the  injury  to  the  employ- 
er's business  is  measurably  incidental.  In 
the  other  case,  injury  to  the  employer's 
business  is  the  primary  object,  sought  for 
the  purpose  of  compelling  a  result  said  to 
be  for  the  benefit  of  the  working  miners 
of  several  states  grouped  as  a  class,  and 
for  the  benefit  of  these  employees  of  this 
employer  only  in  a  remote  or  contingent  or 
uncertain  way.  To  say  that  every  weapon 
lawful  in  a  conflict  between  an  employer 
and  his  workmen,  over  a  question  in  which 
each  has  a  direct  personal  interest,  is  also 
lawful  as  between  him  and  a  labor  organi- 
zation to  which  his  men  do  not  belong,  is 
to  say  that  capital  and  labor,  as  respective 
classes,  are  so  in  conflict  that  each  has  a 
lawful  interest  in  injuring  the  other.  This 
we  are  not  prepared  to  do. 
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2.  A  considerable  part  of  defendants' 
acts,  shown  by  this  record,  consisted  in 
furnishing  money  said  to  be  for  the  ex- 
penses of  some  of  the  men  in  moving  them- 
selves and  their  families  to  other  coal 
mining  fields  where  they  might  have  em- 
ployment. It  is  urged  that  if  one  of  the 
company's  miners  made  up  his  mind,  even 
as  the  result  of  persuasion  by  the  defend- 
ants, that  he  desired  to  leave  Kentucky  and 
go  to  Oklahoma,  where  he  believed  he  could 
get  better  employment,  probably  in  a  union 
mine,  it  was  perfectly  lawful  for  the  de- 
fendants, as  it  would  be  for  any  other 
friend  or  associate,  to  lend  or  to  give  him 
money  sufficient  for  that  purpose;  and  that 
in  such  case  the  essential  thing  would  be 
the  persuading  the  employee  to  leave,  while 
the  furnishing  of  the  necessary  money 
would  be  only  an  incident  to  the  carrying 
out  by  him  of  his  desire.  This  question, 
likewise,  is  not  presented  by  the  record, 
because  the  order  of  the  court  below  does 
does  not  clearly  appear  to  us  to  forbid  a 
transaction  which  was,  in  good  faith,  of  such 
character.  We  are  not  called  upon  to  con- 
strue the  order  completely,  nor  to  say 
whether  all  the  conduct  of  the  defendants 
would  or  would  not  be  within  its  prohi- 
bition, but  only  to  ascertain  whether  the 
language  of  the  order,  restricted  to  its 
fairly  certain  meaning,  is  justified  by  the 
record. 

3.  It  is  further  urged  that  the  right  of 
the  union  to  promote  its  own  welfare  en- 
titles it  to  solicit  and  persuade  workmen 
to  join  the  union,  and  entitles  it  to  promise 
them  regular,  or  even  exceptional,  benefits 
if  they  will  join  and  submit  themselves  to 
its  discipline.  Here,  again,  a  fair  construc- 
tion of  the  order,  in  the  light  of  the  facts 
shown  by  the  affidavits,  does  not  present 
the  question  urged.  Few,  if  any,  of  the 
proved  instances  of  money  payment  were 
collateral  to  proselyting  effort.  Tliey  did 
not  pertain  to  an  effort  to  increase  the 
union's  membership. 

4.  Bearing  in  mind  the  considerations 
which  we  have  mentioned,  we  find  that 
the  order  restrains  men  who  are  not  now 
in  the  company's  employ  and  some  of  them 
never  have  been,  and  who  are  promoting  a 
strike  which  is  not  by  the  employees  for 
the  benefit  of  themselves,  from  carrying 
on  a  plan  to  destroy  the  company's  business 
by  paying  sums  of  money  to  workmen  as 
the  controlling  inducement  for  them  to 
quit  their  work;  that  is,  in  cases  where 
they  had  not  been  otherwise  persuaded  to 
leave,  or  to  form  a  desire  to  leave,  their  em- 
ployment. 

Counsel  for  appellants  concede  that  such 
acts  were  for  the  purpose  of  compelling 
the  company  to  yield  its  position  or  close 
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its  mine,  and  frankly  say  that  to  sustain 
their  position  in  this  respect  will  be  going 
further  than  has  been  done  in  any  decided 
ease;  but  this,  alone,  is  no  reason  for  re- 
fusing to  take  the  additional  step. 

lliey  also  argue  that,  if  we  hold  such 
bonus  payments  by  these  appellants  un- 
lawful, it  must  follow  that  the  payment  of 
abnormal  wages  by  employers  to  men  hired 
to  take  the*place  of  striking  workmen  will 
be  for  the  same  reasons  unlawful.  This 
does  not  follow.  The  situations  are  not  es- 
sentially analogous.  In  the  present  case 
we  are  dealing  with  wholly  independent 
payments  of  money,  not  in  the  course  of 
carrying  on  an  CHtablishcd  business  or  for 
the  direct  benefit  of  tliose  making  the  pay- 
ment, but  with  the  primary  purpose  to  in- 
jure another  and  with  only  a  secondary  or 
collateral  reflex  self-benefit.  In  the  sup- 
posed case,  we  would  deal  with  payments 
primarily  for  the  maintenance  and  promo- 
tion of  the  regular  business  of  those  pay- 
ing, and  only  remotely  operating  to  the 
injury  of  another,  and  with  payments  in 
which  the  excess  was  collateral  to  the  reg- 
ular, normal  amount,  and  was  made  neces- 
sary by  the  action  of  the  opposing  interest. 
There  is  no  sufTicient  parallelism  to  make 
one  the  criterion  for  the  other. 

We  can  be  more  helped  by  supposing,  as 
the  true  converse  case  in  which  the  same 
rule  should  work,  that  an  employer  or 
group  of  employers,  with  the  sole  and  only 
purpose  of  breaking  up  a  union  of  laborers, 
pays  money  to  the  union's  leaders  to  induce 
them  to  desert  the  union.  It  would  seem 
that,  if  the  conduct  of  the  appellants  now 
under  consideration  is  permissible,  they 
could  not  reasonably  object  to  such  acts  by 
an  employers'  association. 

There  is  also  close  analogy  to  the  situ- 
ation in  the  boycotting  cases.  Where  per- 
sons directly  engaged  in  a  conflict  with  a 
dealer  agree  together  not  to  patronize  him, 
the  unlawful  element  of  combination  to  in- 
jure is  merged  in  the  stronger,  lawful  ele- 
ment of  direct  self-interest;  but  when  they 
attempt  to  destroy  his  trade  generally, 
their  self-benefit  becomes  more  remote  and 
comparatively  leas,  while  the  element  of 
injury  to  another  becomes  primary,  domi- 
nant, and  therefore  characterizing.  So, 
here,  there  is  no  pervading  and  characteriz- 
ing promotion  of  direct  self-interest,  but 
the  injury  to  the  company  is  the  primary 
and   immediately  controlling  element. 

We  see  no  sufTicient  object  in  a  discus- 
sion of  the  cited  precedents,  no  one  of 
which  seems  fully  authoritative.  Useful 
discussions  of  the  underlying  principles  and 
of  their  proper  application  will  be  found  in 
Everett  Waddey  Co.  v.  Richmond  Typo 
graphical  Union,  105  Va.  188.  5  L.R.A. 
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(X.S.)  792,  "53  S.  W.  273,  8  Ann.  Cas.  798; 
Iron  Molders*  Union  v.  Allis-Chalmers  Co. 
(C.  C.  A.  7th  C.)  20  L.R,A.(N.S.)  315, 
91  C.  C.  A.  631,  106  Fed.  45;  Barr  v.  Essex 
Trades  Council,  53  N.  J.  Eq.  101,  30  Atl. 
881;  George  Jonas  Glass  Co.  v.  Glass  Bot- 
tle Blowers*  Asso.  77  X.  J.  Eq.  219,  ante, 
445,  79  Atl.  262;  Loewe  v.  California  State 
Federation  of  Labor  (C.  C.)  139  Fed.  71; 
Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815. 

A  consideration  of  these  and  other  deci- 
sions leaves  us  with  the  conviction  that 
there  is  no  logical  theory  by  which  the 
conduct  of  the  appellants  now  under  specific 
examination  can  be  considered  "lawful  per- 
suasion." 

In  the  recognized  instances  of  lawful  per- 
suasion, the  conspiracy  to  injure  the  em- 
ployer's business  and  the  actual  injury  to 
such  business  are  oftentimes  no  less  clear 
than  in  the  case  of  threats  and  intimida- 
tion, but  the  resulting  injury  is  considered 
to  be  lawful  because  it  is  incidental  to  the 
equal  right  of  the  employees  to  win  their 
fight.  In  every  case  where  this  right  of 
persuasion  is  sustained,  it  is  because,  in 
the  end,  the  employee  exercises  his  own  free 
will.  If  he  is  persuaded  that  it  is  for  his 
best  interests  to  work  elsewhere,  or  not  to 
work,  he  has  a  right  to  follow  out  his  con- 
clusion ;  but  if  his  conclusion  is  not  reached 
as  the  result  of  his  free  choice,  but  that 
choice  is  controlled  either  by  a  threat  or  by 
the  promise  of  an  outside,  foreign,  inde- 
pendent reward,  there  is  a  lack  of  that 
foundation  upon  which  the  theory  of  "law- 
ful persuasion"  must  stand. 

The  order  appealed  from  must  be  af- 
firmed, with   costs. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA,  Respt,, 

V. 

LOUIS  WITTLES,  Appt. 

(118  Minn.  364,  136  N.  W.  883.) 

Constitutional  law  —  Are  protection  — 
control  of  property. 

1.  To  justify  legislative  interference  with 
the  property  rights  of  the  citizen,  in  the 
interest  of  fire  protection,  and  to  prohibit 

Headnotes  by  Brown,  J. 

yot4*,  —  Vdliilitif  of  regulationH  for  fire 
protection  other  than  htiilding  regu- 
lations. 

Regulations  as  to  firearms,  firecrackers, 
fireworks,  etc.,  are  not  within  the  scope  of 
this  note. 

As  to  municipal  power  to  require  theater 
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him,  without  the  special  license  or  permit 
of  the  public  authorities,  from  keeping  upon 
Lis  premises  a  certain  kind  or  class  of  prop- 
erty, it  should  appear  either  that  the  prop- 
erty itself,  bv  reason  of  its  character  or  the 
manner  in  which  it  is  kept  or  used,  is  a 
source  of  danger  and  a  lire  menace. 

Municipal  corporation  —  ordinance  — 
rea8onabieuess. 

2.  An  ordinance  of  this  city  of  Minneap- 
olis prohibiting,  without  special  permit 
from  the  city'  council,  the  storing,  piling,  or 
placing  of  unused  boxes,  barrels,  or  other 
inflammable  material  '*upon  or  in  any 
place**  within  the  city,  without  regard  to 
quantity,  place,  or  manner  in  which  the 
material  is  kept  or  used,  held  unreasonable, 
arbitrary,  and  void. 

(June  28,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  the  City  of 
Minneapolis  convicting  him  of  violating  a 
city  ordinance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  J.  Traxler,  with  Mr. 
Josiali  E.  Brill,  for  appellant: 

The  ordinance  is  unreasonable,  and  where 
an  ordinance  is  unreasonable  it  is  the  duty 
of  the  court  to  declare  it  void. 

Evison  V.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  45  Minn.  370,  11  L.R.A.  434,  48  N.  \V. 
6;  Northwestern  Teleph.  Exch.  Co.  v.  Minn- 
eapolis, 81  Minn.  340,  53  L.R.A.  175,  83 
N.  W.  527,  86  N.  W.  69. 

The  ordinance  is  void  in  that  it  grants 
the  power  of  arbitrary   discrimination. 

Richmond    v.    Dudley,    129   Ind.    112,    13 


to  pay  for  services  of  fireman,  see  notes  to 
Tannenbaum  v.  Rehm,  11  L.R.A.(N.S.)  700, 
and  Chicago  v.  Weber,  34  L.R.A.(N.S.)  306. 

Storage  of  lumber,  wood,  straw,  etc. 

The  presumption  is  that  an  ordinance 
regulating  the  storage  or  use  of  inflam- 
mable materials  is  reasonable,  and  the  bur- 
den of  proving  otherwise  is  upon  a  party 
seeking  to  have  it  reviewed  on  certiorari; 
if  reasonable  in  part  it  will  not  be  set  aside, 
but  will  be  permitted  to  stand,  leaving  open 
the  reasonableness  of  its  operation  in  a 
particular  case.  Neumann  v.  Hoboken,  — 
N.  J.  L.  — ,  82  Atl.  511. 

No  notice  to  a  person  affected,  other  than 
by  the  publication  of  the  ordinance  as  re- 
quired by  law,  is  essential  to  the  validity 
of  an  ordinance  in  effect  prohibiting  the  use 
or  storage  of  inflammable  material.     Ibid. 

No  vested  right  can  be  acquired  to  main- 
tain in  a  crowded  city  a  plant  employing 
highly  inflammable  material  like  hair  and 
excelsior  used  in  the  manufacture  of  ma1> 
tresses.     Ibid. 

In  Neumann  v.  Hoboken,  supra,  the  word 
"combustible"  in  a  grant  of  power  to  a 
city  to  make  regulations  as  to  the  manu- 
facture and  keeping  of  "gunpowder,  fire- 
works, and  other  dangerous  and  combusti- 
ble articles,''  was  held  to  include  inflamma- 
ble material  like  excelsior  and  hair  used 
in  the  manufacture  of  mattresses,  notwith- 
stapding  the  contention  that  the  context 
limited  the  word  to  articles  like  gunpowder 
and  fireworks. 

In  Com.  V.  Maletsky,  203  Mass.  241,  24 
L.R.A.(N.S.)  1168,  89  N.  E.  245,  an  ordi- 
nance ordaining  that  "no  person  shall  use, 
occupy,  or  maintain  any  building  for  the 
purpose  of  picking,  sorting,  or  storage  of 
rags  therein,  without  a  permit  in  writing 
from  the  chief  of  the  fire  department,"  was 
held  void  for  the  reason  that  it  leaves  the 
right  to  engage  in  such  business  wholly  at 
the  will  of  said  officer.  See  note  to  this  case 
in  24  L.R.A.(N.S.)  1168,  as  to  power  to 
regulate  traffic  in  rags  and  junk. 

It  has  been  held  that  an  ordinance  for- 
biddintr  the  piling  of  lumber  for  storage 
41  L.R.A.(N.S.) 


within  50  feet  of  a  wooden  mill  or  manu- 
factory, or  within  100  feet  of  a  private 
residence  within  the  fire  limits  of  the  city, 
is  not  void  for  unreasonableness,  and  that 
such  an  ordinance  is  not  an  unconstitution- 
al discrimination  against  the  owners  of 
vacant  property,  because  it  was  made  ap- 
plicable only  to  buildings  erected  before  the 
establishment  of  the  lumber  vard.  Chicago 
V.  Ripley,  249,  111.  466,  34*^  L.R.A.(N.S.) 
1186,  94  N.  E.  931,  Ann.  Cas.  1912  A,  160. 

Under  the  general  welfare  clause  in  the 
general  act,  a  city  may  by  ordinance  pro- 
hibit the  keeping  within  the  territorial 
limit  of  the  city  on  one  block  at  one  time 
a  quantity  of  straw  exceeding  5  tons  unless 
the  same  be  inclosed  within  a  fire  proof  in- 
closure,  notwithstanding  the  contention  that 
enumeration  by  the  statute  of  certain  pow- 
ers in  relation  to  fire  regulations  excluded 
all  those  not  enumerated.  Clark  v.  South 
Bend,  85  Ind.  276,  44  Am.  Rep.  13. 

But  in  Keokuk  v.  Scroggs,  3ft  Iowa,  447, 
it  was  held  that  the  general  power  conferred 
by  charter  to  make  all  ordinances  necessary 
to  secure  the  city  and  the  inhabitants  there- 
of against  injury  by  fire,  etc.,  was  limited 
to  the  powers  mentioned  in  an  amendment 
to  the  charter  enumerating  the  particular 
acts  which  the  city  might  do  "for  the  pur- 
pose of  guarding  against  fire;"  and  the  city 
therefore  Iiad  no  power  to  pass  an  ordinance 
establishing  fire  limits  for  wood  yards,  etc., 
said  power  not  being  specially  enumerated 
in  the  amendment. 

Where  a  subordinate  board  makes  an  or- 
der for  an  investigation  regarding  changes 
to  be  made  in  a  certain  property,  and  pro- 
hibits the  use  thereof  for  the  purpose  of 
storage  of  material  dangerous  as  to  fire 
until  such  changes  be  made,  under  a  stat- 
ute which  invests  the  board  with  the  power 
to  make  such  investigations  and  order,  but 
establishes  no  general  rule  of  conduct  pre- 
scribing the  use  permitted  or  disallowed, 
the  reasonableness  of  the  decision  of  the 
board  or  its  order  may  be  contested  by  the 
owner  of  the  property,  and  on  a  suit  against 
him  for  violation  of  the  order,  he  is  entitled 
to  show  that  it  was  unreasonable,  unneces- 
sary, and  oppressive.     Fire  Department  v. 
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L.R.A.  587,  28  Am.  St.  Rep.  180,  28  N.  £. 
312;  St.  Paul  V.  Laidler,  2  Minn.  190,  Gil. 
159,  72  Am.  Dec.  89;  State  ex  rel.  Whit- 
comb  V.  Otis,  58  Minn.  276,  69  N.  W.  1015 ; 
State  ex  rel.  Casmey  v.  Teal,  72  Minn.  37, 
74  N.  W.  1024;  St.  Paul  v.  Freedy,  86  Minn. 
350,  90  N.  W.  781;  Gleason  v.  University 
of  Minnesota,  104  Minn.  359,  lU  N.  W. 
650;  Yick  Wo  v.  Hopkins,  118  U.  fe.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Mont- 
gomery V.  West,  149  Ala.  311,  9  L.R.A. 
(N.S.)  659,  123  Am.  St.  Rep.  33,  42  So. 
1000,  13  Ann.  Cas.  651;  Smith,  Mun.  Corp. 
§  626;  St  Paul  v.  Schleh,  101  Minn.  425, 
118  Am.  St.  Rep.  638,  112  N.  W.  532;  State 
V.  Tenant,  110  N.  C.  609,  15  L.R.A.  423,  28 
Am.  St.  Rep.  715,  14  S.  E.  387;  Pieri  v. 
Shieldsboro,  42  Miss.  493;   Austin  v.  Ten- 


nessee, 179  U.  S.  343,  45  L.  ed.  224,  21  Sup. 
Ct.  Rep.  132;  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  ed.  250,  16  Sup.  Ct.  Rep.  1138; 
Moneyweight  Scale  Co.  v.  McBride,  199 
Mass.  503,  85  N.  £.  870;  Haynes  v.  Cape 
May,  50  N.  J.  L.  65,  13  Atl.  231;  Hawes 
V.  Chicago,  158  111.  663,  30  L.R.A.  225,  42 
N.  E.  373;  Chicago  v.  RumpfT,  45  111.  90,  92 
Am.  Dec.  196;  Ex  parte  Chin  Yan,  60  Cal. 
78;  Davis  v.  Anita,  73  Iowa,  325,  35  N.  W. 
244;  Burg  v.  Chicago,  R.  I.  &  P.  R.  Co.  90 
Iowa,  106,  48  Am.  St.  Rep.  419,  67  N.  W. 
680;  Meyers  v.  Chicago,  R,  I.  &  P.  R.  Co. 
57  Iowa,  555,  42  Am.  Rep.  60,  10  N.  W. 
896;  Phillips  v.  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230,  34  Pac.  902;  St.  Paul  v. 
Colter,  12  Minn.  41,  Gil.  16,  90  Am.  Dec. 
278;  Evison  v.  Chicago,  St.  P.  M.  &  O.  R. 


Gilmour,  149  N.  Y.  453,  52  Am.  St.  Rep. 
747,  44  N.  E.  177. 

Oil. 

Cases  upon  the  validity  of  statutes  pre- 
scribing a  particular  test  for  oil  are  not 
included  herein,  as  they  constitute  a  dis- 
tinct class. 

A  city  may  prohibit 'the  keeping  or  stor- 
ing, in  large  quantities,  of  inflammable  or 
explosive  oils  within  its  corporate  limits 
without  its  permission,  under  a  power  to 
pass  ordinances  not  inconsistent  with  the 
laws  of  the  state,  and  necessary  to  carry 
out  the  object  of  the  corporation.  Rich- 
mond V.  Dudley,  —  Ind.  — ^,10  L.R.A.  187, 
26  N.  E.  184.  The  decision  in  this  case 
was  changed  on  rehearing  on  the  ground 
that  the  ordinance  reserved  to  the  common 
council  the  right  to  grant  or  refuse  per- 
mission to  keep  and  store  such  oils  accord- 
ing to  its  discretion,  and  at  its  option  to 
revoka  such  permission  at  any  time,  and 
did  not  fix  any  rule  for  determining  the 
conditions  under  which  such  oils  could  be 
kept,  and  to  which  all  alike  might  comply. 
However,  the  general  principle  above  stated 
was  not  disturbed.  See  129  Ind.  112,  13 
L.R.A.  687,  28  Am.  St.  Rep.  180,  28  N.  E. 
312.  The  principle  upon  which  the  ordi- 
nance was  finally  declared  void  is  discussed 
in  the  note  to  Montgomery  v.  West,  9  L.R.A. 
(N.S.)  659. 

A  municipal  ordinance  prohibiting  the 
keeping  within  the  city  limits,  by  any  per- 
son, firm,  or  corporation,  of  more  than  two 
barrels  of  gasolene,  coal  oil,  or  other  re- 
fined oils  of  an  explosive  nature,  was  upheld 
in  Crowley  v.  Ellsworth,  114  La.  308,  69 
L.RJV.  276,  108  Am.  St.  Rep.  353,  38  So.  199 
(a  prosecution  of  an  agent  of  a  wholesale 
oil  company),  as  against  the  objections 
that,  although  the  storage  of  oil  in  such 
quantities  was  not  a  nuisance  per  ae,  the 
ordinance  punished  it  as  such,  without  ex- 
pressly declaring  it  to  be  such;  that  it  dis- 
criminated in  favor  of  crude  and  against 
refined  oils  (the  court  observed  that  the 
evidence  failed  to  show  that  crude  oil  was 
equally  as  explosive  as  refined  oil) ;  that 
41  L.R.A.(N.S.) 


the  ordinance,  which  amounted  to  an  abso- 
lute prohibition  against  the  wholesale  oil 
business,  was  in  excess  of  the  power  con- 
ferred by  the  charter  to  "regulate"  the  stor- 
age of  combustible  and  inflammable  ma- 
terials; that,  as  applied  to  the  business  of 
defendant's  employer,  it  was  unreasonable 
and  in  restraint  of  a  lawful  and  legitimate 
business  carried  on  and  surroundeu  with 
the  greatest  precaution  against  danger  of 
fire,  explosion,  or  accident  likely  to  entail 
the  loss  of  life  or  property;  that  it  was 
unconstitutional  as  applied  to  the  business 
of  such  employer,  because  it  did  not  repeal 
a  former  ordinance  granting  it  permissiou 
to  erect  iron  storage  tanks  for  oil  within 
the  city  limits;  and  finally  against  the  ob- 
jection that  it  deprived  such  employer  of 
property  without  due  process  of  law,  be- 
cause it  in  effect  put  an  end  to  its  business 
and  rendered  valueless  certain  structures 
used  in  connection  therewith. 

In  Union  Oil  Co.  v.  Portland,  198  Fed. 
441,  it  was  held  that  an  ordinance  desig- 
nating certain  localities  within  a  city  as 
the  only  places  where  fuel  oil  kept  for  sale 
may  be  stored  is  valid  as  a  proper  exercise 
of  the  police  power,  and  the  legislative 
branch  of  the  city  government  may  change 
the  designated  locations  whenever,  in  its 
judgment,  the  change  is  for  the  welfare  of 
the  inhabitants.  One  who  buys  property 
within  the  designated  places,  Intending  to 
use  it  as  a  storage  place  for  fuel  oil,  is  not 
deprived  of  property  without  due  process 
of  law,  nor  is  he  denied  the  equal  protection 
of  the  laws,  by  such  a  change  in  the  ordi- 
nance as  makes  the  business  at  that  place 
illegal. 

An  ordinance  prohibiting  the  keeping  or 
storage  of  inflammable  or  explosive  oils 
within  1,000  feet  of  any.  dwelling  house, 
storeroom,  building,  barn,  shed,  or  other 
like  structure  within  the  corporate  limits, 
in  a  quantity  greater  than  five  barrels  of  60 
gallons  each,  at  any  one  time,  was  upheld 
in  Standard  Oil  Co.  v.  Danville,  199  111. 
50,  64  N.  E.  1110  (an  action  for  a  penalty 
for  violation  of  the  ordinance),  notwith- 
standing that  the  greater  number  of  build- 
ings  and  residences  within  the  prohibited 
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Co.  45  Minn.  370,  11  L.R.A.  434,  48  N.  W. 
6;  1  Dill.  Muii.  Corp.  §§  319,  330;  Tiede- 
man,  Mun.  Corp.  §  110;  RobioBon  v.  Frank- 
lin, 34  Am.  Dec.  627,  note. 

Messrs.  Daniel  Fish  and  W.  G.  Comp- 
ton,  for  the  State: 

The  city  council  had  amplfe  power  to  pass 
this  ordinance. 

Richmond  v.  Dudley,  120  Ind.  112,  13 
L.R.A.  587,  28  Am.  St.  Rep.  180,  28  N.  E. 
312;  Clark  v.  South  Bend,  85  Ind.  276,  44 
Am.  Rep.  14;  O'Bryan  v.  Highland  Apart- 
ment Co.  128  Ky.  282,  15  L.R.A.(N.S.) 
420,  108  S.  W.  257. 

The  ordinance  is  not  unreasonable. 

St.  Paul  V.  Colter,  12  Minn.  41,  Gil.  16, 
90  Am.  Dec.  278;  Knobloch  v.  Chicago,  M. 
&  St.  P.  R.  Co.  31  Minn.  402,  18  N.  W. 


106;  State  ex  rel.  Minces  ▼.  Schoenig,  72 
Minn.  528,  75  N.  W.  711. 

The  ordinance  is  not  void. 

State  ex  rel  Minces  v.  Schoenig,  supra; 
Fellows  ▼.  Charleston,  62  W.  Va.  666,  13 
L.R.A.(N.S.)  737,  125  Am.  St.  Rep.  990, 
59  S.  £.  623,  13  Ann.  Cas.  1185;  Ex  parte 
Fiske,  72  Cal.  125,  13  Pac.  310;  Re  Flaher- 
ty, 105  Cal.  568,  27  L.R.A.  629,  38  Pac.  981 ; 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
ed.  603,  19  Sup.  Ct.  Rep.  317;  Com.  v. 
Page,  155  Mass.  227,  29  N.  E.  512;  Com. 
V.  Abrahams,  156  Mass.  57,  30  N.  E.  79; 
Sprague  v.  Minon,  195  Mass.  581,  81  N.  E. 
284;  St,  Louis  v.  Fischer,  168  Mo.  654,  64 
L.R.A.  679,  99  Am.  St.  Rep.  614,  67  S.  W. 
872,  194  U.  S.  361,  48  L.  ed.  1018,  24  Sup. 
Ct.    Rep.    673;    St.    Louis    v.    Schefe,    167 


distance  were  erected  after  the  location  of 
the  defendant's  plant.  The  court  remarked 
that  mere  general  assertions  of  counsel  that 
the  ordinance  was  in  contravention  of  Fed- 
eral and  state  Constitutions  did  not  impose 
upon  the  court  the  duty  of  entering  into 
any  investigation  for  the  purpose  of  ascer- 
taining if  some  constitutional  objection  may 
not  be  found  to  the  validity  of  the  ordi- 
nance. 

A  town  ordinance  declaring  it  to  be  a 
nuisance  to  keep  within  the  corporate  limits 
any  explosives  or  other  highly  inflammable 
materials  dangerous  to  life  or  property,  in 
any  greater  quantity  than  necessary  for 
ordinary  or  everyday  usage,  or  to  meet  the 
demands  of  retail  selling  business,  was  up- 
held in  Waters  Pierce  Oil  Co.  v.  New  Iberia, 
47  La.  Ann.  863,  17  So.  343,  as  a  legitimate 
exercise  of  the  police  power  and  the  power 
conferred  by  a  general  welfare  clause;  and 
the  court  accordingly  reversed  a  decree  en- 
joining the  enforcement  of  the  ordinance, 
granted  at  the  instance  of  an  oA  company, 
which,  prior  to  the  ordinance,  had  erected 
on  its  own  premises  oil  tanks  of  such  thick- 
ness as  to  render  them  fireproof  and  safe 
when  exposed  to  great  heat  and  had  taken 
the  necessary  precautions  to  shut  off  es- 
caping gas. 

In  Spiegler  v.  Chicago,  216  111.  114,  74 
N.  E.  718,  it  was  held  that  a  city  organized 
under  the  general  law  has  the  power  to 
make  reasonable  regulations  concerning  the 
handling  of  combustible  oils  in  tank  wagons 
or  other  vehicles  in  the  streets.  The  power 
to  pass  the  ordinance  was  not  based  on  any 
single  clause  or  section  of  the  statute,  but 
upon  the  several  grants. 

Nor  is  such  an  ordinance  obnoxious  to 
the  objection  that  it  delegates  legislative 
power  to  the  commissioner  of  public  works, 
oecause  it  provides  that  the  drip  pans  or 
other  devices  to  prevent  the  spilling  of  the 
oil,  with  which  the  wagons  must  be 
equipped,  shall  be  approved  by  him  (Ibid.) ; 
or  that  it  provides  for  the  revocation  of  li- 
censes granted  thereunder  at  any  time, 
upon  proof  of  violation  by  the  licensees  of 
any  oi  the  provisions  of  the  city  ordinances, 
the  provision  being  construed  to  refer  only 
41  L.R.A.(N.S.) 


to  the  ordinances  on  the  subject  covered  by 
the   ordinance   under   consideration.      Ibid. 

A  license  fee. of  $10  per  annum,  or  tlie 
proportionate  part  thereof  for  a  fractional 
part  of  a  year,  for  each  tank  wagon  from 
which  oil  is  sold  on  the  public  streets,  is 
not  so  unreasonably  high  as  to  justify  the 
court  in  holding  the  ordinance  void  by  rea- 
son of  the  amount  of  the  license  fee  fixed 
thereby.    Ibid. 

Under  a  statute  authorizing  a  city  to 
regulate  the  storing  of  kerosene  oil  and 
other  explosive  material,  a  city  has  power 
to  limit  the  number  of  barrels  of  oil  that 
may  be  stored  in  any  building  unless  fire- 
proof and  approved  by  the  commissioner. 
Scranton  v.  Jermyn  Oil  Co.  5  Lane.  L. 
Rev.  277,  cited  in  28  Cyc.  713. 

In  Rex  V.  McGregor,  4  Ont.  L.  Rep.  198, 
1  Ont.  Week.  Rep.  358,  where  a  division 
of  an  act  headed  "Protection  of  Life  and 
Property"  has  a  subdivision  thereunder 
headed  "Protection  against  fires,"  and  a 
subsection  under  the  subdivision,  "The  stor- 
ing and  transportation  of  gunpowder,"  and 
the  subsection  gives  power  to  cities  to  reg- 
ulate the  keeping  and  storing  of  gunpowder 
and  "other  combustible  and  dangerous  ma- 
terial," it  Was  held  that  the  city  had  power 
to  regulate  and  limit  the  amount  of  rock 
oil,  coal  oil,  crude  oil,  burning  fluid,  naph- 
tha, benzole,  benzin,  etc.;  that  the  \vords 
"or  other  combustible  or  dangerous  mate- 
rial" in  the  statute  were  not  limited  by  the 
ejusdem  generis  rule  to  gunpowder  and 
similar  substances.  It  was  also  held  that 
Dominion  legislation  regulating  the  stor- 
age of  explosives,  etc.,  did  not  supersede 
the  provincial  legislation  or  the  city  by-law 
passed  thereunder  dealing  with  the  same 
subject,  for  the  reason  that  the  municipal 
regulation  conforms  to  the  Dominion  regu- 
lation, and  does  not  conflict  therewith. 

Where  the  legislature  had  regulated  the 
standard  of  petroleum  for  sale  in  a  city 
and  the  mode  of  storage  thereof,  it  was  in- 
competent for  the  board  of  health  of  the 
city,  under  a  general  power  to  make  an 
ordinance  not  inconsistent  with  the  law,  to 
impose  further  restrictions.  Metropolitan 
i  Bd.  of  Health  v.  Schmades,  3  Daly,  282. 
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Mo.  CG6,  «7  S.  W.  1100;  Easton  v.  Covey, 
74  Md.  262,  22  Atl.  266;  Teople  ex  rel. 
Schwab  V.  Grant,  126  X.  Y.  473?  27  N.  E. 
964;  Olympia  v.  Mann,  1  Wash.  389,  12 
L.R.A.  150,  25  Pac.  337. 

Brown.  J.,  delivered  the  opinion  of  the 
court : 

Defendant  was  convicted  bj^  the  munici- 
pal court  of  the  city  of  Minneapolis  of 
the  violation  of  an  ordinance  of  the  city, 
and  appealed  from  the  judgment  rendered 
against  him. 

It  is  contended  that  the  ordinance  under 
which  the  conviction  was  had  is  unreason- 
able, arbitrary,  discriminatory,  and  there- 
fore unconstitutional  and  void.  We  sus- 
tain this  contention,  and  therefore  refer 
to  no  other  question  in  the  case.  The  ordi- 
nance, so  far  as  here  material,  is  as  fol- 
lows : 

"Section  1.  No  person,  firm,  or  corpora- 
tion, without  a  special  permit  therefor  from 
the  city  council,  shall  hereafter  store,  pile, 
place,  or  keep  upon  or  in  any  place  within 
the  city  of  Minneapolis,  any  empty  or  un- 
used boxes,  barrels,  or  other  like  recepta- 
cles, or  any  accumulation  of  similar  in- 
flammable materials." 

Section  2  provides  a  penalty  for  a  viola- 
tion of  §  1  and  §  3  requires  those  having 
upon  their   premises  within  the  city  such 


inflammable  materials  at  the  date  of  the 
passage  of  the  ordinance,  to  abate  the  same 
within  thirty  days.  The  ordinance  makes 
no  provision  for  license  or  permit,  to  be 
issued  by  the  city  clerk,  reserving  the  right 
to  issue  the  same  to  the  city  council. 

The  precise  points  made  against  the  ordi- 
nance are:  (1)  That  since  it  applies  gen- 
erally to  all  places  within  the  city,  includ- 
ing factories,  stores,  residences,  and  vacant 
or  partly  vacant  lots,  anywhere  within  the 
boundaries  of  the  city,  it  is  unreasonable; 
and  (2)  that  since  it  reserves  to  the  coun- 
cil the  power  of  discrimination  as  to  per- 
sons to  whom  licenses  or  permits  may  be 
granted,  and  provides  no  terms  or  condi- 
tions upon  which  the  same  may  be  granted, 
it  is  arbitrary  and  void.  We  consider  only 
the  first  of  these  contentions.  The  second 
would  seem  to  be  disposed  of  adversely  to 
defendant  by  the  case  of  State  ex  rel.  Min- 
ces V.  Schoenig,  72  Minn.  528,  75  N.  W.  711. 

There  can  be  no  serious  question  respect- 
ing the  authority  of  the  city  council  to  en- 
act and  enforce  ordinances  designed  to  pre- 
vent fires,  or  the  spreading  thereof,  and  to 
that  end  may,  within  reasonable  limits, 
prohibit  persons  from  keeping  upon  their 
premises  inflammable  material,  unless 
guarded  and  protected  so  far  as  practicable 
to  prevent  fires  originating  therefrom,  or 
from   being   the   means   of   spreading   fires 


Powder. 

A  city  had  power  under  the  general  wel- 
fare clause  to  require  all  gunpowder 
b]y)ught  to  the  city  to  be  conveyed  to  the 
public  magazine  of  the  city,  except  that  an 
amount  not  exceeding  56  pounds  may  be 
kept  by  a  retailer  at  his  store  in  a  tin  or 
copper  cannister.  Williams  v.  Augusta,  4 
Ga.  509. 

Unless  there  is  some  special  exception 
exempting  a  municipalitv  from  the  genera) 
statutes,  it  cannot  autliorize  the  storage 
within  its  limits  of  a  larger  amount  of  gun- 
powder than  is  permitted  by  statute.  Cam- 
eron v.  Kenyon-Connell  Commercial  Co.  22 
Mont.  312,  44  L.R.A.  508,  74  Am.  St.  Rep. 
602,  66  Pac.  358. 

An  ordinance  prohibiting  the  keeping  of 
more  than  25  pounds  of  powder  in  a  city 
elsewhere  than  in  a  magazine  approved  by 
the  council  is  a  legitimate  exercise  of  the 
police  power  of  the  municipality,  and  it 
is  not  obnoxious  to  the  objection  that  it 
impairs  vested  rights  under  a  contract  with 
the  city  council,  or  takes  property  without 
compensation,  as  applied  to  powder  maga- 
zines which  the  council,  without  previous 
notice  to  the  owners,  subsequently  declared 
dangerous  to  life  and  property,  and  directed 
to  be  removed  to  another  locality  at  the  ex- 
pense  of  the  owners,  although  they  were 
erected  upon  property  near  the  outskirts 
of  the  city,  conveyed  bv  the  citv  to  the  de- 
fendant's  predecessor  in  title,  to  be  used  as 
4 J   L.R.A.(N.S.) 


a  powder  magazine,  subject  to  such  regula- 
tions "relative  to  the  storage,  receipt,  de- 
livery and  transportation  of  powder  as 
the  council  may  prescribe."  Davenport  v. 
Richmond,  81  Va.  636,  59  Am.  Rep.  694. 

A  statute  permitting  a  dealer  in  gun- 
powder to  keep  powder,  in  excess  of  the 
ordinary  limit,  in  his  store  for  a  time  not 
exceeding  two  hours  in  any  one  day,  for 
the  purpose  of  packing  it,  but  not  in  any 
quantity  exceeding  five  quarter  casks  at  any 
one  time,  is  a  mere  police  regulation,  and 
not  in  conflict  with  the  commerce  clause  of 
the  Federal  Constitution,  as  applied  to 
powder  which,  at  the  time  it  was  seized, 
had  been  in  the  store  of  a  liquor  merchant 
for  only  fifteen  minutes,  and  was  in  process 
of  packing  for  shipment  to  another  state. 
Foote  V.  Fire  Department,  6  Hill,  99. 

A  city  has  power  to  pass  an  ordinance 
limiting  the  amount  of  gunpowder  that  may 
be  stored  in  one  pla^^e  within  the  city,  and 
imposing  fines  for  the  violation  thereof;  but 
it  cannot  provide  for  the  forfeiture  of  the 
powder  so  kept  unless  that  power  is  ex- 
pressly given  to  it  by  the  legislature.  Cot- 
ter V.  Doty,  6  Ohio,  394. 

Nitroglycerin. 

Under  a  general  statute,  a  municipality 
has  power  absolutely  to  prohibit  the  trans- 
portation of  nitroglycerin  through  its 
streets.  This  is  true  even  if  there  is  a 
statute  regulating,  but  not  prohibiting,  its 
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Htarted  near  the  same.  And  ordinances 
enacted  for  the  purpose  must  be  sustained 
and  upheld  when  not  beyond  the  limits  of 
reasonableness,  when  they  do  not  unneces- 
sarily invade  the  right  of  the  citizen  to 
maintain  his  premises  in  such  manner  as 
best  conforms  to  the  business  conducted 
by  him,  the  manner  and  method  thereof 
not  being  of  a  character  to  endanger  the 
property  and  rights  of  his  neighbor,  or  the 
welfare  of  the  community  surrounding  him. 
The  charter  fully  grants  such  authority  to 
the  council.  Under  it,  it  might  well  be  en- 
acted that  large  quantities  of  inflammable 
material,  such  as  old  boxes,  barrels,  and 
similar  articles  likely  to  be  set  on  fire  by 
design  or  accident,  be  not  piled  or  stored 
in  any  exposed  place  within  the  fire  limits 
of  the  city,  or  the  thickly  settled  parts 
thereof,  or  even  within  buildings  in  the 
congested  part  of  the  city. 

But  to  justify  legislative  interference 
with  property  rights  in  the  interest  of  fire 
protection,  and  prohibit  the  citizen,  with- 
out special  permit,  from  keeping  upon  or 
within  his  premises  any  particular  class 
or  kind  of  property,  it  should  appear  either 
that  the  property  itself,  by  reason  of  its 
character  or  the  manner  in  which  it  is  kept 
or  used,  is  a  menace  to  the  public  welfare. 
Legislation  which  goes  beyond  these  limits, 
and  attempts  to  prohibit  the  accumulation 


of  such  material  regardless  of  quantity  or 
its  dangerous  character,  upon  vacant  lots 
or  in  buildings  within  any  part  of  the  city, 
including  the  private  residence  and  adjacent 
barns  and  sheds,  we  think,  exceeds  the  rule 
of  reasonableness.  The  ordinance  in  ques- 
tion does  not  confine  the  prohibited  acts 
to  any  particular  locality  or  the  buildings 
in  any  particular  part  of  the  city,  but  cov- 
ers and  includes  all  buildings  or  places 
within  the  boundaries  of  the  municipality. 
It  reads  that  no  person  shall  store  or  pile 
such  material  "upon  or  in  any  place"  with- 
in the  city.  The  expression  "upon  or  in  any 
place"  necessarily  includes  vacant  lots, 
stores,  warehouses,  factories,  and  residences, 
and  requires  of  each  person  or  occupant  of 
any  such  place  to  obtain  a  special  permit 
from  the  city  council.  It  is  a  matter  of 
common  knowledge  that  almost  every  house- 
holder keeps  stored  away  in  the  basement 
of  his  dwelling,  or  within  a  barn  or  shed 
upon  his  premises,  old  boxes,  barrels,  par- 
ticles of  wood,  and  other  like  material.  The 
quantity  varies  in  particular  cases.  A  large 
supply  may  be  kept  on  hand  by  one,  and 
a  small  supply  by  another.  A  large  sup- 
ply of  such  material,  either  exposed  or 
confined  within  a  building,  might  be  a  fire 
menace  in  a  particular  locality,  where  a 
small  supply,  even  though  exposed,  might 
be  entirely  without  danger  in  another  local- 


transportation.     Walter  ♦.  Bowling  Green, 
26  Ohio  C.  C.  756. 

In  Hays  v.  St.  Marys,  55  Ohio  St.  197,  44 
N.  E.  924,  it  was  held  that  under  a*  statute 
authorizing  a  village  "to  prevent  injury  or 
annoyance  from  anything  dangerous,  of- 
fensive, or  unwholesome,  and  to  cause  any 
nuisance  to  be  abated,"  and  "to  regulate  the 
transportation  and  keeping  of  gunpowder 
and  other  explosive  and  dangerous  combus- 
tibles, and  to  provide  or  license  magazines 
for  the  same,"  a  village  had  power  to  pass 
an  ordinance  limiting  the  amount  of  nitro- 
glycerin or  other  like  explosive  that  may 
be  stored  or  kept  in  any  one  place  within 
the  village,  or  that  may  be  conveyed  along 
the  streets  thereof  in  any  one  conveyance. 


Gaa. 

In  upholding  a  municipal  ordinance  pro- 
hibiting the  erection  or  maintenance  of  gas 
tanks  within  a  given  territory,  the  court, 
in  Dobbins  v.  Los  Angeles,  139  Cal.  179, 
96  Am.  St.  Rep.  95.  72  Pac.  970,  remarked 
that  it  could  not  be  judicially  said  •  that 
volatile,  inflammable,  explosive,  and  bad 
smelling  gas  is  not  within  the  category  of 
things  which  interfere  with  the  public  safe- 
tv.  welfare,  and  comfort,  and  therefore  be- 
yond  the  reach  of  the  police  power,  adding 
that  the  exercise  of  such  power  is  not  con- 
fined to  the  regulation  of  only  such  inter- 
ferences with  the  public  welfare  and  com- 
41  L.K.A.(X.S.) 


fort  as  come  within  the  common-law  defi- 
nition of  a  nuisance. 

Xor  may  such  an  ordinance  be  impeached 
upon   the   ground    that   the   motive   of   tho 
\  council   in  passing  it  was  to  favor  a  par- 
ticular gas  company.     Ibid. 

One  cannot  complain  of  a  municipal  ordi- 
nance changing  the  boundaries  of  the  ter- 
ritory within  which  erection  or  mainte- 
nance of  gas  tanks  is  prohibited,  because, 
under  permission  granted  by  the  board  of 
tire  commissioners,  she  had  previously  com- 
menced the  erection  of  gas  tanks  at  a  point 
within  the  clianged  limits,  but  not  within 
the  limits  originally  fixed.  Ibid.  The  • 
court  said  that  the  city  could  not  thus  estop 
itself  from  making  and  enforcing  proper 
police    regulations. 

At  least  so  far  as  constitutional  provi- 
sions protecting  vested  or  contract  rights 
are  concerned,  a  statute  regulating  the  pres- 
sure of  natural  gas  transported  in  pipes 
within  a  city,  operating  upon  all  alike,  is 
a  valid  exercise  of  the  police  power,  if  no 
facts  appear  showing  affirmatively  that, 
under  the  pretext  of  exercising  the  police 
rower,  the  legislature  has  enacted  a  statute 
that  usurps  private  rights  or  oppresses  the 
people.  Such  a  statute  is  not  necessarily 
an  inilawful  regulation  of  interstate  com* 
merce.  Jamieson  v.  Indiana  Natural  Gaa 
&  Oil  Co.  128  Ind.  555,  12  L.R.A.  652,  3 
Inters.  C  om.  Rep.  613,  28  N.  E.  76. 

J.  W.  M. 
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ity.  The  material  so  kept  is  ordinarily 
used  for  fuel,  and  is  accumulated  during 
the  summer  months.  This  does  not  con- 
stitute a  fire  menace,  nor  endanger  the 
property  of  neighbors,  nor  is  it  likely  under 
ordinary  conditions  accidentally  to  take  fire 
and  spread  to  the  property  of  others. 

No  sound  reason  can  be  given  for  requir- 
ing the  householder  to  procure  a  permit 
from  the  city  council  before  taking  upon  or 
within  his  dwelling,  shed,  or  barn  his  win- 
ter's supply  of  kindling  wood.  The  ordi- 
nance by  its  broad  language  covers  just  such 
a  case.  Nor  is  it  reasonable  to  require  per- 
sons living  in  the  outskirts  of  the  city,  or 
at  places  where  no  danger  of  fire  can  arise 
from  the  stored  material,  to  procure  such 
a  permit.  If  the  ordinance  could  properly 
be  construed  to  exclude  the  private  resi- 
dence or  the  remote  dweller,  it  might  be 
sustained.  But  any  such  construction  would 
be  the  mere  arbitrary  decision  of  the  court, 
and  amount  in  effect  to  a  redrafting  of  the 
ordinance  to  make  it  conform  to  what,  in 
the  view  of  the  court,  the  council  ought 
originally  to  have  made  it.  We  conclude, 
therefore,  that  the  ordinance  should  be  de- 
clared unreasonable  and  void,  leaving  the 
council  free  to  enact  some  other  more  spe- 
cific and  definite  regulation  in  its  place. 

Judgment  reversed. 


mSW  YORK  COURT  OP  APPEAIiS. 

ASSETS  REALIZATION  COMPANY, 

Respt., 

V. 

FRED  CLARK,  Impleaded,  etc.,  Appt. 

(205  N.  Y.  105,  98  N.  E.  457.) 

Estoppel  —  statement  of  amount  due  on 
mortgai^e. 

1.  A  statement  by  a  mortgagee  as  to  the 
amount  due  to  a  purchaser  of  the  equity  of 


redemption,  after  the  completion  of  his  pur- 
chase, does  not  estop  the  mortgagee  or  his 
assignee  from  enforcing  the  mortgage  for 
a  greater  amount  than  stated. 

Mortgage  —  payment  to  mortgagee  ~ 
effect  against  assignee. 

2.  A  full  payment  of  the  balance  due  on 
a  mortgage  by  a  purchaser  of  the  equity  of 
redemption  to  the  mortgagee  for  the  pur- 
pose of  discharging  the  mortgage,  without 
taking  a  satisfaction,  or  requiring  a  pro- 
duction of  the  securities,  or  a  statement  as 
to  the  location,  is  of  no  avail  as  against 
the  holder  of  an  unrecorded  assignment. 

(March  20,  1912.) 

APPEAL  by  defendant  from  a  judgment 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  the  County  Court  for  Erie  County 
in  plaintiff's  favor  in  an  action  brought  to 
foreclose  a  mortgage.    Affirmed. 

Statement  by  Hiscock,  J.: 

September  2,  1902,  Henry  A.  Clark  and 
Cornelia,  his  wife,  gave  their  note  for  $600 
to  one  Foss,  payable  three  months  after 
date.  On  the  same  day  they  executed  and 
delivered  to  him  a  bond  conditioned  for  the 
payment  of  $600  three  months  after  date, 
and  a  mortgage  to  secure  the  payment  of 
said  bond.  While  said  bond  and  mortgage 
were  really  given  to  secure  the  payment  of 
said  note,  this  was  not  in  any  way  stated  in 
the  instruments  thmselves.  Some  pay- 
ments were  made  on  said  note  and  renewals 
given  from  time  to  time  until  August  3, 
1003,  when  the  iinal  note  was  given  for  the 
sum  of  $375  payable  one  month  after  date. 
On  said  last-mentioned  date  Foss  made  and* 
delivered  to  the  German  Bank  of  Buffalo  his 
own  note  for  $375  payable  three  months  aft- 
er date,  and  assigned  to  the  bank  as  collat- 
eral security  for  the  payment  thereof  the 
note,  bond,  and  mortgage  executed  by  the 
Clarks  to  him  as  aforesaid.    The  Foss  note 


Note. ^Effect  upon  lien  of  mortgage 
securing  negotiable  instruments  as^ 
signed  "before  maturity,  of  payment 
to  payee  without  "knowledge  of  as^ 
signment. 

As  to  the  effect  of  fact  that  an  agent  does 
not  have  possession  of  security  upon  ques- 
tion of  his  authority  to  receive  payment, 
see  note  in  23  L.R.A.(N.S.)  414. 

As  to  the  right  to  pay  a  person  at  the 
place  of  payment  designated  in  the  se- 
curity, who  is  not  in  possesRion  of  the  se- 
curity, see  note  in  21  L.R.A.  (N.S.)   52. 

As  shown  in  a  note  in  29  L.R.A.(N.S.) 
677,  to  which  this  note  is  supplemental,  and 
as  held  in  cases  decided  flubscqueritly  there- 
to, including  Assets  Realisation  Co.  v. 
Clask,  it  is  the  duty  of  a  person  paying  a 
note  or  bond  secured  by  mortgage  to  re- 
41  L.R.A.(N.S.) 


quire  the  production  and  cancelation  of 
these  instruments  as  a  condition  of  pay- 
ment, and  a  payment  without  requiring  the 
production  and  cancelation  of  these  instru- 
ments is  at  the  risk  of  the  person  making 
the  same.  In  order  that  such  payment  be 
effectual,  the  burden  is  on  him  to  show  that 
he  paid  the  true  owner  or  his  agent  having 
express  or  implied  authority  to  receive  the 
payment.  Koen  v.  Miller,  —  Ark.  — ,  160 
S.  W.  411,  citing  the  notes  in  21  L.R.A. 
(N.S.)  52,  and  29  L.R.A.(N.S.)  576;  Scott 
V.  Taylor,  —  Fla.  — ,  68  So.  30,  citing  the 
note  in  29  L.R.A.(N.S.)  576;  Garrett  v. 
Fernauld,  —  Fla.  — ,  67  So.  671,  which  cites 
with  approval  and  follows  Scott  v.  Taylor, 
supra;  Exchange  Nat.  Bank  v.  Ross,  17 
Cal.  App.  235,  119  Pac,  398. 

In  Koen  v.  Miller,  supra,  it  is  said  that 
a  mortgagor  executing  a  mortgage  as  se- 
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was  renewed  from  time  to  time  until  No- 
vember 28,  1904,  when  a  final  note  was 
given  for  the  sum  of  $370  payable  ten  days 
after  datt.  December  22,  1904,  a  judgment 
was  entered  dissolving  the  German  Bank 
and  appointing  one  Wheeler  receiver  of  its 
assets,  and  some  time  thereafter,  the  date 
not  appearing  in  the  findings,  the  latter  sold 
and  transferred  to  the  plaintiff  in  this  ac- 
tion the  note  dated  November  28,  1904,  for 


$370,  made  by  Foss,  and  also  the  Clark  note, 
bond,  and  mortgage  held  as  security  there- 
for. No  assignment  to  the  bank  of  the 
Clark  instruments  was  recorded  until  Feb- 
ruary 9,  1906,  and  the  assignment  from  the 
bank  to  plaintiff  was  not  recorded  until 
one  day  later.  April  18,  1905,  the  mort- 
gagor named  in  the  above-mentioned  mort- 
gage, Cornelia  A.  Clark,  sold  and  conveyed 
the  premises  described  therein  to  the  ap- 


curity  for  a  negotiable  note  is  chargeable 
with  knowledge  that  the  note  is  negotiable, 
and  he  makes  payments  to  the  original 
mortgagee  without  the  production  of  the 
note  at  his  peril,  and  the  payments  so  made 
are  of  no  effect  as  against  an  indorsee  there- 
of who  had  possession  at  the  time  the  pay- 
ments were  made. 

And  in  Scott  v.  Taylor,  supra,  it  is  said 
that  "a  mortgage  executed  as  security  for 
the  payment  of  a  negotiable  promissory  note 
is  a  mere  incident  of  and  ancillary  to  such 
note.  When  it  comes  to  the  payment  there- 
of, the  rights  of  the  parties  thereto,  as  well 
as  of  third  persons,  are  governed  by  the 
rules  relating  to  negotiable  paper;  in  other 
words,  payment  to  anyone  other  than  the 
holder  of  the  negotiable  instrument  is  at 
the  risk  of  the  payor,  and  is  binding  upon 
the  holder  of  the  paper  only  where  express 
or  implied  authority  to  receive  such  pay- 
ment is  established  by  the  person  making 
the  same.  Hence  payment  of  a  negotiable 
note  secured  by  mortgage,  by  the  mortgagor 
or  his  grantee,  where  made  to  the  original 
mortgagee,  who  is  not  in  possession  of  the 
note  and  mortgage,  is  not  binding  upon  an 
assignee  thereof  before  maturity,  who  was 
in  possession  of  the  papers  at  the  time  of 
payment,  unless  he  had  expressly  or  im- 
pliedly authorized  such  payment." 

In  Griswold  v.  Davis,  —  Tenn.  — ,  141 
8.  W.  205,  the  amount  of  a  note  secured  by 
a  trust  deed  after  assignment  was  paid  to 
the  supposed  agent  of  the  assignor;  the 
question  as  to  the  right  to  pay  the  assignor, 
however,  did  not  arise,  as  the  court  dis- 
posed of  the  case  on  the  theory  that  the  per- 
son to  whom  payment  was  made  was  not 
an  agent  of  the  assignor,  and  did  not  have 
the  possession  of  the  securities,  and  hence 
the  payment  was  not  even  binding  upon 
the  latter.  • 

The  assignee  by  his  conduct  may  induce 
the  mortgagor  or  maker  of  a  note  secured 
by  mortgage  to  pay  the  original  payee,  and 
in  such  a  case  he  will  be  estopped  from  as- 
serting his  right  to  receive  pa}^ment.  Ex- 
change Nat.  Bank  v.  Ross,  supra.  Or  if 
the  assignee  accepts  the  assignment  with 
the  understanding  and  agreement  that  the 
debt  assigned  will  be  paid  to  the  assignor 
by  the  debtor,  payment  to  the  assignor  will 
be  binding  upon  the  assignee.  Diamond 
Distilleries  Co.  v.  Gott,  137  Ky.  585,  31 
L.R.A.(N.S.)  643,  326  S.  W.  131. 

In  Kansas  this  matter  is  in  part  regu- 
lated by  a  statute  which  provides  that 
where  assignments  of  mortgages  have  not 
been  recorded,  "the  payment  of  any  inter- 
41  Ii.R,A.(N.S.) 


est  or  principal  on  the  debts  secured  by 
such  mortgages  to  the  mortgagees,  or  the 
assignees  whoso  assignments  appear  last  of 
record,  shall  be  and  constitute  a  complete 
defense  to  any  action"  thereon.  This  stat- 
ute, however,  does  not  protect  a  discharge 
of  a  mortgage  by  the  original  holder  with- 
out payment,  or  where  the  payment  is  less 
than  the  full  amount  due  on  the  mortgage. 
In  the  latter  case,  however,  the  mortgagor 
is  entitled  to  credit  for  the  amount  ac- 
tually paid.  Bullock  v.  Kendall,  80  Kan. 
791,  104  Pac.  668. 

In  Assets  Realization  Co.  v.  Clark,  the 
question  arose,  and  was  discussed  to  some 
extent,  as  to  the  effect  upon  the  rule  under 
consideration  of  a  transfer  of  the  encum- 
bered property  to  a  third  person  who  relies 
upon  the  record  showing  a  discharge  by  the 
original  mortgagee,  or  who  at  the  time  of 
the  purchase  is  presented  with  a  discharge 
by  the  original  mortgagee,  the  court  refused 
to  pass  upon  the  question  because  the  pay- 
ment to  tne  original  payee  was  by  the  pur- 
chaser, although  substantially  contempo- 
raneous with  the  acquirement  of  the 
property,  and  as  part  of  the  consideration 
therefor,  since  the  purchaser  was  not  a  pur- 
chaser of  the  land  free  from  the  encum- 
brance. 

The  same  question  arose  in  City  Bank  v. 
Plank,  141  Wis.  653,  135  Am.  St.  Rep.  62, 
124  N.  W.  1000,  18  Ann.  Cas.  869,  and  a 
conclusion  to  the  contrary  is  reached,  the 
court  holding  that  the  rule  that  a  pur- 
chaser is  entitled  to  rely  upon  the  record 
applies  to  a  purchaser  of  the  land  by  a 
full  warranty  deed,  and  who,  as  part  con- 
sideration for  the  purchase,  paid  a  mort- 
gage thereon  to  the  original  mortgagee,  and 
procured  the  cancelation  and  discharge 
thereof.  The  court  said  that  the  pur- 
chaser's attitude  was  that  of  a  purchaser  • 
of  an  acquired  title  to  the  land,  that  he 
dealt  with  the  land,  and  not  as  payor  of 
the  debt,  and  that  the  mere  fact  that 
manual  payment  of  the  mortgage  was  made 
to  the  supposed  owner  by  the  purchaser 
himself  did  not  give  to  the  transaction  a 
different  color.  And  the  conclusion  is 
reached  that  a  purchaser  of  real  estate  un- 
der these  circumstances  is  entitled  to  pro- 
tection of  the  title  which  the  records  assured 
him  was  at  the  disposal  of  his  grant- 
or, both  because  his  conveyance  was  first 
recorded  and  because  the  assignee  is  es- 
topped by  his  omission  to  exercise  ordinary 
diligence  to  warn  those  likely  to  purchase 
these  mortgaged  lands  in  reliance  on  the 
registry.  A.  Q.  S. 
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pellant,  the  deed  being  recorded  two  days 
thereafter. 

It  is  the  claim,  and  if  we  look  at  the  evi- 
dence it  substantiates  the  claim,  that  it  was 
the  arrangement  between  the  grantor  and 
the  grantee  in  said  conveyance  that  the  for- 
mer should  pay  the  indebtedness  secured  by 
the  Foss  mortgage  down  to  $200,  and  that 
the  grantee  should  pay  the  balance  as  part 
of  the  purchase  price.  The  mortgagors, 
prior  to  the  conveyance,  did  pay  $163  to 
apply  on  their  indebtedness  secured  by  the 
mortgage,  and  did  secure  from  Foss  the 
following  statement,  which  was  delivered 
to  the  appellant,  viz.: 

Buffalo,  N.  Y.,  April  22,  1905. 
To  C.  A.  Clark: 

This  is  to  state  that  you  are  owing  me 
on  account  of  mortgage  for  $600,  given  Sep- 
tember 3d,  1902,  the  sum  of  $200  (two  hun- 
dred dollars).  When  that  sum  is  paid,  I 
will  release  the  same,  the  debt  being  paid. 

Charles  E.  Foss. 

It  will  be  noted  that  this  statement  is 
dated  four  days  after  the  execution  and  de- 
livery of  the  deed  to  appellant  as  found  by 
the  trial  judge.  Subsequently  appellant 
paid  to  Foss  $202  as  full  payment  and  sat- 
isfaction of  the  bond  and  mortgage.  When 
making  this  payment  he  did  not  know  that 
the  bond  and  mortgage  had  been  assigned, 
or  that  they  were  in  fact  executed  as  se- 
curity for  a  note,  and  he  did  not  through 
his  agent  call  for  the  production  of  the 
bond  and  mortgage,  or  inquire  as  to  their 
ownership  or  whereabouts,  or  demand  any 
satisfaction  thereof.  His  son,  who  made 
the  payment,  testifies  that  he  paid  $202  to 
the  mortgagee,  and  "explained  to  him  that 
Magavern  would  come  out  and  take  his  ac- 
knowledgment to  the  discharge  in  a  few 
days.  There  was  no  notary  or  commission- 
er there  to  take  the  acknowledgment  at  the 
time.  I  told  him  that  Magavern  would  be 
up  to  take  his  acknowledgment  to  the  trans- 
fer, and  he  said  'All  right,  any  time.' "  He 
further  testifies:  **I  did  not  ask  Mr.  Foss 
to  show  me  the  mortgage  or  to  show  me  any 
papers.  I  didn't  ask  him  anything  about 
where  the  papers  were."  It  was  found  by 
the  trial  court  that  there  was  due  on  the 
bond  and  mortgage  a  sum  considerably  in 
excess  of  the  $200  and  interest  from  the 
date  of  the  statement  made  by  Foss  as 
aforesaid. 

Messrs.  Ferguson  &  Magavern,  for  ap- 
pellant : 

A  payment  upon  a  bond  and  mortgage 
made  by  a  mortgagor  to  the  mortgagee,  after 
an  assignment  thereof  by  the  latter,  but 
41  L.R.A.(N.S.) 


without  notice,  actual   or  constructive,  of 
the  assignment,  is  valid. 

Van  Keuren  v.  Corkins,  66  N.  Y.  77; 
Barnes  v.  Long  Island  Real  Estate  Ex- 
change &  Invest.  Co.  88  App.  Div.  83;  '84 
X.  Y.  Supp.  951;  Bacon  v.  Van  Schoon- 
hoven,  87  N.  Y.  446;  Heermans  v.  Ells- 
worth, 64  N.  Y.  159. 

The  record  showed  to  the  appellant  that 
Foss  still  owned  the  mortgage,  and  the 
appellant  was  protected  by  the  recording 
act  in  making  the  payment  to  him. 

Gibson  v.  Thomas,  180  N.  Y.  483,  70 
L.R.A.   768,   73  N.  E.  484. 

Mr.  Warren  Tubbs,  with  Mr.  Adon  W. 
Crosby,  for  respondent: 

The  trial  court  properly  refused  to  al- 
low any  alleged  payments  made  by  Cornelia 
A."  Clark,  and  Henry  A,  Clark,  mortgagors, 
to  Foss,  mortgagee,  after  the  date  of  the 
assignment  of  the  mortgage  debt. 

Thomas,  Mortg.  2d  ed.  §  308;  Dan.  Neg. 
Inst.  4th  ed.  §  834;  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1043;  Carpenter  v.  Longan,  16  Wall. 
271,  21  L.  ed.  314;  Gould  v.  Marsh,  1  Hun, 
566;  Cudahy  Packing  Co.  v.  State  Nat. 
Bank,  67  C.  C.  A.  062,  134  Fed.  538;  Union 
College  V.  W^heeler,  61  N.  Y.  88. 

Payments  alleged  to  have  been  made  by 
Fred  Clark,  grantee  of  the  mortgaged  prem- 
ises, to  Foss,  mortgagee,  could  not  be  al- 
lowed here,  even  though  the  principal  had 
been  represented  by  a  non-negotiable  instru- 
ment. 

Campbell  v.  Vedder,  3  Keyes,  174;  Purdy 
V.  Huntington,  42  N.  Y.  334,  1  Am.  Rep. 
532;  Curtis  v.  Moore,  152  X.  Y.  159,  57 
Am.  St.  Rep.  508,  46  X.  E.  168;  Kellogg  v. 
Smith,  26  N.  Y.  18;  Syracuse  Sav.  Bank 
V.  Merrick,  182  N.  Y.  387,  75  N.  E.  232; 
Thomas,  Mortg.  §  355. 

Hlscock,  J.,  delivered  the  opinion  of  the 
court : 

On  the  facts  set  forth  in  the  foregoing 
statement  two  propositions  have  been  ad- 
vanced by  the  appellant;  one  of  them  be- 
ing argued  at  some  length. 

The  first  one  is  that  the  statement  made 
by  Foss  as  to  the  amount  due  on  the  mort- 
gage at  about  the  time  appellant  was  pur- 
chasing the  premises  was  conclusive  both 
as  to  him  and  as  to  his  assignee  by  a  prior 
but  unrecorded  assignment.  This  proposi- 
tion may  be  dismissed  without  considera- 
tion on  the  merits.  The  effectiveness  of 
such  a  statement  on  any  view  is  dependent 
on  the  element  of  estoppel  whereby  a  party 
would  be  prevented  from  enforcing  the  mort- 
gage at  a  greater  amount  than  was  stated 
to  be  due  thereon,  as  against  a  grantee  who 
had  purchased  on  the  faith  of  the  state- 
ment. As  already  pointed  out,  it  appeal's 
that  the  deed  to  appellant  was  executed  be- 
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fore  the  statement  was  given,  and  therefore 
there  can  be  no  estoppel.  Other  evidence  in 
the  case  makes  me  think  that  quite  prob- 
ably the  finding  as  to  the  date  of  execution 
of  the  deed  is  erroneous,  and  that  as  a  mat- 
ter of  fact  the  statement  was  given  before 
the  deed  was  executed.  The  appellant,  how- 
ever, does  not  seem  to  find  any  fault  with 
the  findings  in  this  respect  and  they  have 
been  unanimously  afiirmed. 

We  then  come  to  the  second  proposition, 
that  appellant's  payment  to  the  mortgagee 
is  good  as  against  a  prior  unrecorded  as- 
signment to  respondent  and  his  assignor, 
the  German  Bank.  Two  answers  are  made 
by  respondent  to  this  contention.  The  first 
one  is  that  the  bond  and  mortgage  were 
realy  executed  as  security  for  a  negotiable 
note,  and  that  they  followed  the  note  when 
it  was  transferred  by  Foss  to  the  bank  and 
later  by  the  bank  to  the  plaintiff,  and  that 
certainly  a  payment  on  a  negotiable  note 
to  a  former  holder  thereof  is  not  good  as 
against  one  to  whom  it  has  been  transferred, 
whatever  may  be  the  rule  as  to  a  non-nego- 
tiable instrument. 

It  may  be  regarded  as  the  rule  that, 
where  a  negotiable  instrument  is  secured  by 
a  mortgage,  the  latter  will  not  be  dis- 
charged by  payment  to  the  record  holder  if, 
as  a  matter  of  fact,  the  note  and  mortgage 
had  already  been  transferred  to  a  bona 
fide  holder  for  value  before  maturity,  even 
though  no  assignment  has  been  recorded. 
Thomas,  Mortg.  2d  ed.  §  308;  Biggerstaff  v. 
Marston,  161  Mass.  101,  36  N.  £.  785; 
Jones  V.  Smith,  22  Mich.  360;  Williams  v. 
Keyes,  90  Mich.  290,  30  Am.  St.  Rep.  438, 
51  N.  W.  620.  In  this  case  the  mortgage 
and  bond  did  not  disclose,  and  the  appel- 
lant did  not  know,  that  they  were  security 
for  a  note.  In  addition,  the  findings  do  not 
show  whether  the  note  or  other  instruments 
were  transferred  to  the  respondent  before 
or  after  the  payment  was  made,  and  they 
do  make  it  pretty  certain  that  the  transfer 
was  made  after  the  maturity  of  the  note. 
Under  these  circumstances  I  doubt  the  ap- 
plication of  the  rule.  But,  even  so,  I  think 
that  the  payment  made  by  appellant  to 
Foss  after  he  had  parted  with  the  note  and 
bond  and  mortgage  was  unavailing  as 
against  the  assignee,  although  the  latter's 
assignment  had  not  been  put  on  record. 

The  provisions  of  the  recording  act  are 
not  controlling  in  disposing  of  this  ques- 
tion. That  act  concededly  provides  for  the 
recording  of  assignments  of  mortgages,  but 
it  also  expressly  provides  that  such  record- 
ing shall  not  be  of  itself  notice  of  such 
•  assignment  to  a  mortgagor,  his  heirs,  or 
personal  representatives,  so  as  to  invali- 
date a  payment  made  by  either  of  them  to 
the  mortgagee.  Real  Property  Law,  §  271, 
41  L.R.A.(N.8.) 


now  324.  While  expressions  seeming  to 
indicate  a  contrary  view  have  sometimes 
been  used  in  the  opinions,  I  think  we  must 
regard  it  as  settled  that  in  the  case  of  an- 
other than  the  mortgagor,  as  for  instance 
the  purchaser  of  the  equity  of  redemption, 
a  record  of  an  assignment  of  a  mortgage  is 
constructive  notice  to  one  desiring  to  make' 
a  payment  oH  the  mortgage.  Viele  v.  Jud- 
son,  82  N.  Y.  32;  Brewster  ▼.  Games,  103 
N.  Y.  556,  563,  9  N.  E.  323.  In  the  latter 
case  it  appeared  that  one  Games  was  the 
purchaser  of  the  equity  of  redemption  in 
premises  subject  to  a  mortgage.  He  had 
made  payments  to  one  Taylor  after  the  lat- 
ter had  assigned  the  bond  and  mortgage  to 
one  Webster  by  an  assignment  which  was 
recorded  before  the  payments.  Under  these 
circumstances.  Judge  Miller  said:  "Under 
the  recording  act,  therefore.  Games  was 
chargeable  with  notice  that  the  mortgage 
which  he  intended  to  pay  had  been  assigned 
by  Taylor  to  another  party,  .  .  .  who 
subsequently  assigned  her  rights  therein  to 
the  plaintiff.  The  record  of  an  assignment 
of  a  mortgage  is  constructive  notice  to  all 
persons  of  the  rights  of  the  assignee,  save 
as  excepted  by  the  statute.  .  .  .  The 
record  of  the  assignment  here,  as  in  the 
case  cited,  was  an  ample  protection  to  the 
plaintiff's  claim,  and  notice  to  Games  that 
Taylor  had  disposed  of  his  interest  in  the 
mortgage."  This  case  seems  to  have  been 
cited  with  approval  in  Lamed  v.  Donovan, 
84  Hun,  533,  536,  32  N.  Y.  Supp.  731,  s.  c. 
155  N.  Y.  341,  342,  49  N.  E.  942;  Arm- 
strong V.  Combs,  15  App.  Div.  246,  250,  44 
N.  Y.  Supp.  171.  See  also  Smyth  v.  Knick- 
erbocker L.  Ins.  Go.  84  N.  Y.  589,  593;  Ely 
V.  Scofield,  35  Barb.  330;  Belden  v.  Meeker, 
47  N.  Y.  307,  312,  313. 

But  if  we  should  be  tempted  to  hold,  as 
a  logical  converse  of  this  rule,  that,  in  the 
absence  of  such  record  of  an  assignment  or 
other  direct  notice,  the  purchaser  might 
safely  pay  to  the  assignor,  we  should  find 
ourselves  confronted  with  a  preponderance 
of  authority  preventing  such  view  under  the 
facts  existing  in  this  case.  The  payment 
relied  on  by  the  appellant  was  regarded 
and  treated  by  him  and  by  the  record  holder 
of  the  bond  and  mortgage  as  a  final  pay- 
ment fully  discharging  the  mortgage.  When 
he  made  the  payment,  he  did  not  take  any 
satisfaction  of  the  bond  and  mortgage,  did 
not  ask  for  their  production  or  even  as  to 
their  whereabouts,  but  made  his  payment 
blindly  and  simply  with  the  statement  that 
at  a  later  day  his  attorney  would  call  for 
the  purpose  of  obtaining  a  satisfaction. 
Such  conduct  did  not  rise  to  ordinary  pru- 
dence, and  rendered  his  intended  payment 
unavailing  as  against  the  assignee. 

Where  a  party  makes  what  is  treated  as  a 
30 
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final  payment  in  satisfaction  of  a  bond  and 
mortgage  without  taking  a  satisfaction,  and 
without  requiring  production  of  the  instru- 
ments, or  receiving  some  sufficient  excuse 
.for  their  nonproductioui  the  payment  is  at 
his  peril,  and  not  good  as  against  an  as- 
signee for  value  under  an  unrecorded  as- 
signment. The  reason  for  this  rule  lies 
outside  of  the  recording  act,  'and  is  found 
in  the  fact  that  on  such  final  and  full  pay- 
ment, at  least  if  no  formal  satisfaction  is 
taken,  it  is  so  far  the  ordinary  rule  to  pro- 
duce and  deliver  up  the  instrument  which 
is  being  paid  and  satisfied  that  the  failure 
ta  do  this,  in  the  absence  of  sufficient  ex- 
planation and  excuse,  is  a  circumstance 
calculated  to  put  the  payor  on  inquiry  and 
lead  him  to  ascertain  the  true  ownership 
of  them. 

In  Brown  ▼.  Blydenburgh,  7  N.  Y.  141,  67 
Am.  Dec.  606,  the  mortgagor  conveyed  the 
land  covered  by  the  mortgage  to  a  known  as- 
signee for  the  purpose  of  satisfying  the 
mortgage.  Prior  to  this  conveyance,  such 
assignee  had  made  a  further  assignment  of 
the  bond  and  mortgage,  and  the  last  as- 
signee had  again  assigned  them;  neither  of 
the  last  two  assignments  being  recorded. 
The  assignee  to  whom  the  land  was  con- 
veyed executed  a  certificate  of  discharge 
of  the  mortgage,  but  did  not  have  the  bond 
and  mortgage  in  his  possession  at  the  time, 
and  there  was  neither  allegation  nor  proof 
that  the  mortgagor  made  any  inquiry  of 
him  for  the  bond  and  mortgage,  or  that  any 
misrepresentation  was  made  by  him  with 
reference  to  their  ownership  or  possession. 
Under  the  circumstances,  a  decree  of  fore- 
closure and  sale  was  made,  and  on  appeal 
this  decree  was  affirmed;  the  court  saying: 
"There  are  circumstances  in  the  case  which 
ought  to  have  put  Blydenburgh  upon  in- 
quiry as  to  Atwell's  right  to  discharge  the 
mortgage  debt.  The  bond  and  mortgage 
were  not  in  his  possession  at  the  time  the 
certificate  of  discharge  was  given.  .  .  . 
There  is  neither  allegation  nor  proof  that 
Blydenburgh  made  any  inquiry  of  Atwell 
for  the  bond  and  mortgage,  or  that  any 
misrepresentation  was  made  by  Atwell  on 
that  point.  In  the  common  and  usual 
course  of  business,  Atwell,  if  he  had  been 
the  owner  of  the  bond  and  mortgage,  would 
have  delivered  them  to  Blydenburgh  when 
the  satisfaction  was  acknowledged;  and  it 
is  against  all  probability  that  Blyden- 
burgh would  have  paid  the  debt  either  in 
money  or  by  a  conveyance  of  the  land 
without  inquiry  for  his  bond.  That  inquiry 
would  have  resulted  either  in  a  discovery 
of  the  fact  that  the  securities  had  been 
previously  assigned  by  Atwell,  or  in  a  mis- 
representation made  by  him  of  the  true 
state  of  the  case.  Such  a  misrepresenta- 
41  LJt.A.(N.S.) 


tion  might  have  excused  Blydenburgh.  It 
would  have  been  evidence  of  his  good  faith 
in  taking  the  discharge.  His  answer  not 
being  on  oath  is  not  evidence  in  his  favor, 
and  the  circumstances  referred  to  raise  a 
presumption  against  him  which  he  was 
bound  to  remove  by  proof.  This  he  has 
not  done."  7  N.  Y.  145.  This  case  was 
cited  without  criticism  on  this  point  in 
Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446, 
and  the  rule  laid  down  by  it  is  apparently 
recognized  in  Stoddard  v.  Gailor,  90  N. 
Y.  676,  670.  It  is  true  that  in  the  Brown 
Case  the  payment  was  by  the  mortgagor  of 
his  own  obligation,  and  therefore  the  pro- 
priety of  his  taking  it  up  was  more  pro- 
nounced than  in  a  case  like  the  present, 
where  payment  was  attempted  of  the  ob- 
ligation of  another.  I  think,  however,  that 
this  is  a  matter  merely  of  degree,  and  that 
the  principle  is  applicable  in  the  latter  case. 

In  Gillig  V.  Maass,  28  N.  Y.  191,  a  per- 
son, in  taking  a  mortgage,  relied  on  an 
agreement  by  the  record  holder  of  a  prior 
mortgage  that  the  latter  should  be  sub* 
ordinated  in  a  certain  amount  to  the  new 
mortgagee.  As  a  matter  of  fact,  the  prior 
mortgagee  had  assigned  his  instrument  by 
an  unrecorded  assignment,  and  in  holding 
that  the  agreement  was  not  good  as  against 
the  assignee,  the  court  said:  ''No  state- 
ment was  made  or  act  done  by  her  [the  as- 
signee] which  misled  or  deceived  Jones  as 
to  the  ownership  of  the  Walber  bond  and 
mortgage;  and  he  took  the  agreement  from 
Walber  without  requiring  the  production, 
at  the  time,  of  the  papers." 

In  Kellogg  V.  Smith,  26  N.  Y.  18,  it  was 
held  that  the  purchaser  of  a  bond  and  mort- 
gage who  fails  to  require  the  production 
of  the  bond  is  put  on  inquiry  and  charge- 
able with  notice  of  a  prior  assignment, 
and  deprived  of  the  protection  given  by  the 
recording  acts  to  purchasers  without  no- 
tice. 

In  Purdy  v.  Huntington,  42  N.  Y,  334, 
1  Am.  Rep.  632,  it  appeared  that  a  bond 
and  mortgage  had  been  executed  June  4, 
1856,  and  soon  thereafter  an  assignment 
thereof  made,  which  was  not  recorded  un- 
til February  19,  18G4.  In  the  meantime  the 
mortgagor  conveyed  the  premises  to  the 
mortgagee,  who,  thereafter  and  prior  to 
the  record  of  the  assignment,  sold  and  con- 
veyed the  same  to  one  Huntington,  who  paid 
a  good  and  valuable  consideration  there- 
for. Huntington  had  no  actual  knowledge 
or  information  as  to  the  existence  or  as- 
signment of  said  mortgage  when  he  took 
his  deed,  and  in  the  foreclosure  action, 
claimed  that  the  mortgage  was  merged  by 
the  conveyance  from  the  mortgagor  to  the 
mortgagee  while  the  latter  held  the  record 
title  to  the  mortgage,  and  that,  therefore. 
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the  mortgage  was  discharged  and  had  ceased 
to  be  a  lien,  and  that  he  was  protected  as  a 
bona  fide  purchaser  of  the  mortgaged  prem- 
ises without  notice  of  the  assignment  of 
the  mortgage.  It  was  held  that  this  de- 
fense could  not  stand;  that  as  a  matter  of 
fact,  the  mortgagee  having  assigned  the 
mortgage  before  the  conveyance  of  the  prem 
ises  to  him,  there  was  no  merger,  and  that 
Huntington  was  not  sustained  in  his  claim 
of  a  merger  as  to  him  by  the  fact  that  the 
assignment  of  the  mortgage  had  not  been 
recorded.  The  court  said:  "It  is  conceded 
that  he  is  to  be  charged  with  constructive 
notice  of  the  existence  of  the  mortgage 
and  of  the  continuance  of  its  lien,  by  its 
record  in  the  proper  oflfice.  By  that  he  was 
informed  not  only  of  the  date  of  the  mort- 
gage, the  amount  secured  thereby,  and  of 
all  its  particulars,  but  that  it  was  open 
and  uncanceled  of  record,  and  therefore 
apparently  an  outstanding  lien  and  en- 
cumbrance on  the  premises  of  which  he 
was  taking  title.  Having  that  information, 
he  knew,  or  was  at  least  chargeable  in 
law  with  the  further  notice,  that  it  was 
such  lien  and  encumbrance  in  the  hands 
of  any  person  to  whom  it  had  been  legally 
transferred,  and  that  the  record  of  such 
transfer  was  not  necessary  to  its  validity, 
nor  as  a  protection  against  a  purchaser  of 
the  property  mortgaged,  or  any  other  per- 
son than  a  subsequent  purchaser  in  good 
faith  of  the  mortgage  itself  or  the  bond 
or  debt  secured  thereby.  .  .  .  That 
knowledge  and  notice  made  it  his  duty, 
in  the  exercise  of  proper  diligence  to  in- 
quire whether  .  .  .  his  vendor  was  still 
the  owner  and  holder  of  the  mortgage, 
and  his  omission  to  make  that  inquiry  de- 
prives him  of  the  protection  of  a  bona 
fide  purchaser."  p.  338.  And  amongst 
other  cases  cited  in  support  of  this  decision 
is  that  of  Brown  v.  Blydenburgh,  supra. 

Practically  the  same  situation  was  pre- 
sented in  the  case  of  Curtis  v.  Moore,  152 
N.  Y.  159,  '57  Am.  St.  Rep.  506,  46  N.  E. 
168,  169.  There  the  defendant  in  a  fore- 
closure action  had  purchased  land  from  a 
mortgatree  to  whom  the  premises  had  been 
conveyed  by  the  mortgagor,  while  he  was 
the  record  holder  of  the  bond  and  mortgage, 
but  of  which,  as  a  matter  of  fact,  an  as- 
signment had  already  been  made.  The 
grantee  defended  on  the  ground  that  he  was 
a  bona  fide  purchaser  without  notice  of  the 
assignment,  and  had  relied  on  the  appar- 
ent merger  and  satisfaction  of  the  mort- 
gage. It  was  held  that  this  defense  could 
not  be  sustained.  The  case  of  Purdy  v. 
Huntington  was  cited  and  qiioted  from, 
and  Judge  Vann  for  the  court  further 
said:  "JAt.  Moore  was  not  a  bona  fide 
purchaser  within  the  principle  established  ' 
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by  those  authorities  [citing  them],  becAuse 
the  record  of  the  mortgage  was  notice  to 
him  that  the  mortgage  was  outstanding 
and  unsatisfied,  and  it  was  no  concern 
of  his  who  happened  to  be  the  owner  at 
the  time.  In  dealing  with  the  property 
on  the  assumption  that  Edward  S.  Curtis 
[the  mortgagee]  still  owned  the  mortgage, 
he  acted  at  his  peril,  and  assumed  the  risk 
that  Curtis  might  have  transferred  the 
mortgage  to  someone  else.  He  was  put 
upon  his  inquiry,  and  it  was  not  enough 
for  him  to  examine  the  record,  and  see  that 
no  assignment  of  the  mortgage  appeared 
thereon,  but  he  should  have  required  a  sat- 
isfaction piece  in  due  form,  or  the  deliv- 
ery of  the  mortgage  and  note.  .  .  .  He 
did  not  do  this,  however,  but  accepted 
•title  with  constructive  notice  of  an  uncan- 
celed mortgage,  recorded  and  outstanding, 
without  making  inquiry,  or  requiring  the 
production  of  the  mortgage  itself,  or  the 
note  that  it  was  given  to  secure."  p.  163. 

In  Syracuse  Sav.  Bank  v.  Merrick,  182 
N.  Y.  387,  75  N.  E.  232,  a  contract  aroso 
between  two  claimants  by  purported  as- 
signment of  the  same  bond  and  mortgage. 
The  original  holder  of  the  bond  and  mort- 
gage assigned  them  as  security  for  a  loan, 
delivering  the  bond  and  the  assignment,  but 
retaining  possession  of  the  mortgage,  and 
afterwards,  and  before  such  assignment 
had  been  recorded,  he  assigned  the  same 
bond  and  mortgage  together  with  others 
to  another  assignee  for  value,  delivering 
the  mortgage  without  the  bond,  giving  as 
his  excuse  for  nonproduction  of  the  bond 
that  it  was  doubtless  in  his  office,  and  he 
would  have  it  looked  up  and  handed  in, 
and  furthermore  making  an  affidavit  that 
he  owned  the  securities. 

It  was  held  under  these  circumstances 
that  the  second  assignee,  not  receiving  the 
bond,  failed  to  show  due  diligence,  and  that 
a  finding  to  the  contrary  should  be  .reversed. 
Chief  Judge  Cullen,  writing  in  behalf  of 
the  court,  said:  "The  failure  of  Warner 
to  produce  the  bond  at  the  time  of  the  as- 
signment was  sufficient  to  put  the  respond- 
ent on  inquiry,  and  if  unexplained  to  oper- 
ate as  notice  of  the  defect  in  Warner's  title" 
(182  N.  Y.  391),  citing  amongst  other  cases 
Brown  v.  Blydenburgh,  supra,  and  then 
writing,  as  already  indicated,  that  the  ex- 
cuse given  by  Warner  for  not  producing 
the  bond  was  not  sufficient. 

As  stated,  the  plain  principle  underlying 
and  affirmed  by  all  of  these  decisions  is  that 
when  a  party  makes  a  payment,  or  com- 
pletes a  transaction  intended  like  a  merger 
to  operate  as  a  payment,  in  full  discharge 
of  a  bond  and  mortgage,  or  takes  a  transfer 
thereof,  the  evidence  of  the  debt  naturally 
and  ordinarily  is  produced  and  delivered, 
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and' therefore  the  failure  to  do  this,  in  the 
absence  of  sufficient  explanation,  constitutes 
notice  which  makes  the  payment  or 
transaction  unavailing  as  against  a  prior 
assignment   although    unrecorded. 

The  cases  of  Van  Keuren  v.  Corkins,  66 
N.  Y.  77,  and  Bacon  v.  Van  Schoonhoven,  87 
N.  Y.  446,  relied  on  by  the  appellant  as  es- 
tablishing a  contrary  doctrine,  do  not  fairly 
fulfil  that  purpose.  In  the  former  case  cred- 
it was  claimed  for  payments  made  by  the 
mortgagor  to  the  mortgagee  without  knowl- 
edge of  an  unrecorded  assignment.  It  was 
held  that  want  of  good  faith  was  not  to  be 
inferred  because  the  bond  and  mortgage 
were  not  produced  or  inquiry  made  concern- 
ing the  same  when  the  payments  were  made. 
Some  rather  general  statements  are  made 
in  the  opinion.  But,  as  sustaining  the  de- 
cision, it  is  to  be  noted  that  the  payments 
were  made  by  the  mortgagor,  who  came 
within  the  express  protection  of  the  stat- 
ute already  quoted,  providing  that  even  the 
recording  of  an  assignment  shall  not  be 
notice  of  the  same  to  a  mortgagor  so  as  to 
invalidate  any  payment  made,  and,  even 
mo;re  important  than  this,  it  was  found 
by  the  trial  judge  on  sufficient  evidence  that, 
at  the  time  the  payments  were  made  to  one 
of  the  mortgagees,  he  had  possession  of  the 
bond,  and  therefore  undoubtedly  the  mort- 
gagor, in  making  the  payments,  was  en- 
titled to  credit  for  the  facts  which  he  would 
have  ascertained  by  inquiry,  namely,  that 
the  mortgagee  to  whom  he  was  making 
them  was  in  possession  of,  and  therefore 
could  produce,  the  bond. 

The  case  of  Bacon  v.  Van  Schoonhoven 
simply  established  that  one  who  takes  a 
conveyance  or  mortgage  of  real  estate,  re- 
lying on  a  formal  satisfaction  of  a  prior 
mortgage  made  by  a  third  party,  has  no 
occasion  to  call  for  the  production  of  the 
mortgage  which  has  been  satisfied  or  of 
the  bond,  and  therefore  may  rely  on  a  sat- 
isfaction which  is  produced  to  him,  exe- 
cuted by  the  record  holder  of  the  prior 
mortgage.  This  case  in  addition  involved 
the  application  of  the  recording  act.  We 
do  not  desire  to  be  regarded  as  holding 
that  the  rule  applied  in  this  case  to  a  final 
payment  would  necessarily  be  applicable  to 
a  partial  payment  of  principal  or  a  payment 
of  interest,  and  that  the  payor  in  such 
latter  cases  would  always  be  under  obliga- 
tion to  call  for  the  production  of  the  bond. 
While  that  question  is  not  here  for  de- 
cision, it  is  apparent  that  quite  different 
reasoning  might  be  applied  to  the  case  of 
full  and  final  payment  and  to  that  of  one 
which  was  only  partial  and  did  not  entitle 
the  payor  to  surrender  of  the  instruments. 
Foster  v.  Beals,  21  N.  Y.  247,  261,  252. 

Neither  do  we  intend  to  determine  that 
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appellant  would  not  have  been  protected  as 
against  the  unrecorded  assignment  if,  when 
he  made  his  payment,  he  had  taken  a  satis- 
faction piece  of  the  bond  and  mortgage, 
although  without  production  of  the  latter, 
and  had  placed  the  same  on  record  before 
the  assignment  was  recorded.  While  that 
question  strictly  is  not  here,  and  therefore 
cannot  be  decided,  there  are  strong  reasons 
for  saying  that  in  such  case  appellant  would 
have  been  protected  by  the  recording  act. 

Section  241  (now  291)  of  the  real  prop- 
erty law,  after  providing  for  the  recording 
of  a  "conveyance  of  real  property,"  enacts: 
"Every  such  conveyance  not»  so  recorded 
is  void  as  against  any  subsequent  purchaser 
in  good  faith  and  for  a  valuable  considera- 
tion [from  the  same  vendor,  his  heirs  or 
devisees]  of  the  same  real  property  or  any 
portion  thereof,  whose  conveyance  is  first 
duly  recorded."  There  is  some  question 
whether  the  words  in  brackets  are  in  force. 
While  chapter  547,  Laws  of  1896  (real  prop- 
erty law),  enacted  the  section  in  full  as 
above  printed,  and  repealed  that  portion 
of  the  Revised  Statutes  containing  the 
section  then  substantially  being  reproduced, 
except  that  the  bracketed  words  were 
added,  at  the  same  session  of  the  legisla- 
ture was  passed  chapter  572,  which  amended 
the  section  of  the  Revised  Statutes  which 
had  been  repealed  by  the  real  property  law, 
and  thereby,  I  suppose,  re-enacted  it  with- 
out the  words  in  question. 

Section  240  (now  290)  of  the  real  prop- 
erty law  has  defined  the  term  "conveyance" 
as  including  "every  written  instrument  by 
which  any  estate  or  interest  in  real  prop- 
erty is  created,  transferred,  mortgaged,  or 
assigned,  or  by  which  the  title  to  any  real 
property  may  be  affected,"  etc.  Under  this 
definition,  it  has  been  held  that  an  instru- 
ment in  satisfaction  of  a  mortgage  is  a 
conveyance  within  the  protection  of  the 
recording  act.  Bacon  v.  Van  Schoonhoven, 
87  N.  Y.  446,  449;  Brewster  v.  Carnes,  103 
N.  Y.  556,  562,  9  N.  E.  323;  Baker  v. 
Thomas,  61  Hun,  17,  15  N.  Y.  Supp.  359. 
See  also  Decker  v.  Boice,  83  N.  Y.  215,  220, 
221;  Frear  v.  Sweet,  118  N.  Y.  454,  464,  23 
N.  E.  910.  In  said  §  240  the  term  "pur- 
chaser" is  defined  as  including  "every  per- 
son to  whom  any  estate  or  interest  is  con- 
veyed for  a  valuable  consideration,"  etc. 
While  this  language  is  not  quite  as  broad 
as  that  defining  a  "conveyance,"  in  that 
it  does  not  expressly  include  as  a  pur- 
chaser one  to  whom  is  executed  an  instru- 
ment "by  which  the  title  to  real  estate  may 
be  affected,"  it  seems  to  me  that  the  two 
definitions  must  be  construed  together,  and 
that,  since  a  "conveyance"  has  been  held  to 
include  a  discharge  of  a  mortgage,  logical- 
ly it  should  be  held  that  one  to  whom  a  dis- 
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charge  is  executed  is  a  purchaser  within 
the  statute. 

Furthermore,  since  a  mortgage,  even 
though  somewhat  incongruously  in  the  light 
of  its  real  nature  as  a  mere  security,  is  a 
conveyance,  for  the  purposes  of  the  record- 
ing act,  of  an  estate  or  interest  in  the  land 
mortgaged,  it  is  no  great  stretch  to  regard 
a  discharge  of  the  mortgage  as  releasing 
and  thereby  conveying  the  mortgagee's  in- 
terest and  thus  bringing  it  within  the  exact 
language  defining  a  purchaser.  Decker  v. 
Boice,  83  N.  Y.  215,  220,  221.  If  a  dis- 
charge is  a  "conveyance,"  and  the  person  to 
whom  it  is  executed  a  "purchaser,"  there 
would  be  no  difficulty  in  concluding  that 
payment  of  the  amount  due  on  the  mortgage 
would  make  the  purchaser  one  for  value, 
and  thus  entitle  him  to  the  benefit  of  the 
recording  acts. 

The  judgment  should  be  affirmed,  with 
costs. 

Cnllen,  Ch.  J.,  and  Gray,  Vann,  Wil- 
lard  Bortlett,  and  Collin,  JJ.,  concur. 
Halfcht,  J.,  not  voting. 


WASHINGTON  SUPREMB  COURT. 

(Department  No.  1.) 

STATE  OF  WASHINGTON,  Respt., 

V. 

CHARLES  TICE,  Appt. 

(—  Wash.  —,  125  Pac.  168.) 

Fish  —  prolitbitlon  to  take  —  Interfer- 
ence with  property  rights. 

1.  No    constitutional     privilege    or    im- 


munity or  property  rights  of  the  citizen  are 
interfered  with  by  prohibiting  fishing  in  the 
public  waters  of*  the  state. 

Same  —  discrimination  —  closing  cer- 
tain waters  —  legality. 

2.  A  state  does  not  unconstitutionally 
impair  the  privileges  or  immunities  of  any 
of  its  citizens  by  prohibiting  the  taking  of 
fish  in  the  waters  of  a  certain  harbor, 
while  permitting  them  to  be  taken  in  other 
waters  of  the  state. 

(July  29,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pacific 
Cfounty  convicting  him  of  violating  the  fish 
law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  E.  Miller  and  John  A. 
Homer,  for  appellant: 

The  rights  of  common  fisheries  belong 
to  the  public.  The  state  is  only  a  trustee, 
having  simply  the  power  to  regulate  such 
fisheries. 

Martin  v.  W^addell,  16  Pet.  367,  10  L.  ed. 
997;  Hume  v.  Rogue  River  Packing  Co.  51 
Or.  237,  31  L.R.A.(N.S.)  396,  131  Am.  St. 
Rep.  732,  83  Pac.  391,  92  Pac.  1065,  96  Pac. 
866;  McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  ed.  248;  Slingcrland  v.  International 
Contracting  Co.  43  App.  Div.  215,  60  N.  Y. 
Supp.  12;  Morris  v.  Graham,  16  W^ash.  345, 
58  Am.  St.  Rep.  33,  47  Pac.  752;  Walker 
V.  Stone,  17  Wash.  578,  60  Pac.  488;  Cherry 
Point  Fish  Co.  v.  Nelson,  25  Wash.  558,  66 
Pac.  55. 

It  is  not  competent,  and  is  unconstitu- 
tional, for  the  legislature  to  take  a  nat- 


Note.  —  Discrimination  as  to  waters  in 
legislation  restricthig  or  regulating 
fishing  rights. 

Earlier  cases  on  this  subject  may  be 
found  in  notes  to  State  v.  Shaw,  60  L.R.A. 
502,  and  People  v.  Truckee  Lumber  Co.  39 
L.R.A.  591. 

In  People  v.  Wilcox,  237  111.  421,  86  N. 
E.  672,  an  act  for  the  protection  of  fish, 
which  required  persons  desiring  to  fish  in 
any  waters  of  the  state,  except  Lake  Michi* 
gan,  with  a  hoop  net,  seine,  or  trammel  net, 
to  first  obtain  a  license  and  tag  for  such 
nets  and  seines,  was  held  unconstitutional 
(three  of  the  courts  dissenting)  as  contra* 
vening  §  22,  art.  4,  prohibiting  the  passage 
of  local  laws  for  the  protection  of  game  and 
fish. 

But  in  Long  v.  State,  175  Ind.  17,  92  N. 
E.  653,  it  is  held  that  the  statute  prescrib- 
ing punishment  for  fishing  with  seines  in 
any  waters  of  the  state  except  Lake  Michi- 
gan, private  ponds,  and  the  Ohio  or  Wabash 
rivers,  so  far  as  they  are  boundary  lines 
between  the  states  of  Indiana  and  Illinois, 
and  making  it  unlawful  to  seine  in  such 
rivers  within  100  yards  of  the  mouth  of 
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any  stream  emptying  into  them  from  the 
Indiana  side,  does  not  violate  §  22,  art.  4, 
Const.,  prohibiting  the  passage  of  local  laws 
for  the  punishment  of  crimes  and  misde- 
meanors. To  the  contention  that  the  pro- 
vision making  it  unlawful  to  seine  in  cer- 
tain waters  renders  the  act  local  and  void, 
the  court  said:  "If  it  be  conceded  that  the 
act  provides  for  the  punishment  of  crimes 
and  misdemeanors  within  the  meaning  of 
the  constitutional  provision  cited,  it  doe» 
not  follow  that  it  is  [local  and]  invalid. 
Art.  4,  §  22,  Const.,  does  not  preclude  prop- 
er classification  in  legislation  relating  to 
the  subjects  therein  enumerated,  but  does 
prohibit  legislation  which  rests  upon  such 
arbitrary  selection  as  renders  the  act  local 
or  special.  Many  of  our  penal  statutes  have 
exclusive  application  to  special  localities 
or  objects,  and  are  nevertheless  general  and 
unquestionably  valid,  because  they  rest 
upon  an  inherent  and  substantial  basis  of 
classification.  The  purpose  of  the  act  un- 
der consideration  manifestly  was  to  protect 
and  promote  the  supply  of  fish  in  the 
waters  of  this  state.  The  basis  upon  which 
the  excepted  class  was  formed  is  equally 
clear.     Private  ponds  were  excluded,  since 
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ural  class  of  persons,  carve  the  same  into 
several  classes,  and  then  legislate  differ- 
ently as  to  each. 

Cooley,  Const.  Lim.  569;  State  ex  rel. 
Harris  v.  Herrmann,  75  Mo.  353;  State  v. 
Julow,  129  Mo.  163,  29  L.R.A.  257,  50  Am. 
St.  Rep.  443,  31  S.  W.  781;  Braceville  Coal 
Co.  V.  People,  147  111.  66,  22  L.R.A.  340,  37 
Am.  St.  Rep.  200,  36  N.  E.  62. 

Mr.  Robert  G.  Chambers,  for  respond- 
ent: 

The  title  to  wild  game  and  fish  within 
the  borders  of  the  state  rests  in  the  state, 
and  in  the  exercise  of  its  police  power, 
the  state  may  regulate  the  taking  there- 
of or  absolutely  prohibit  it. 

Portland  Fish  Co.  v.  Bensen,  56  Or.  147, 
108  Pac.  122;  State  v.  Hume,  52  Or.  1,  95 


Pac.  808;  Re  Deininger,  108  Fed.  623; 
Geer  v.  Connecticut,  161  U.  S.  519,  40  L.  ed. 
793,  16  Sup.  Ct.  Rep.  600;  Ex  parte  Maier, 
103  Cal.  476,  42  Am.  St.  Rep.  129,  37  Pac. 
402;  Lawton  v.  Steele,  152  U.  S.  134,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Sherwood 
V.  Stephens,  13  Idaho,  399,  90  Pac.  345; 
Hornbeke  v.  White,  20  Colo.  App.  13,  76 
Pac.  929. 

A  game  law  restricting  the  taking  of 
game  in  certain  localities  only  does  not 
violate  any  constitutional  provision. 

State  V.  Hume,  52  Or.  1,  95  Pac.  808; 
Portland  Fish  Co.  v.  Benson,  56  Or.  147, 
108  Pac.  122;  Geer  v.  State,  161  .U.  S.  519, 
40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600;  State 
V.  Northern  P.  Exp.  Co.  58  Minn.  403,  69 
N.  W:  1100;  Magner  v.  People,  97  111.  320; 


the  fish  therein  are  in  a  sense  private  prop- 
erty. The  other  waters  are  either  partly 
or  wholly  beyond  the  boundaries  of  the 
state.  It  would  be  a  vain  thing  to  pro- 
hibit seining  on  the  north  side  of  the  Ohio 
and  on  the  cast  side  of  the  Wabash,  where 
they  form  state  boundaries,  when  this  mode 
of  fishing  was  allowable  on  the  opposite 
shores.  The  habit  of  fish  to  leave  the 
larger  rivers  and  ascend  the  smaller 
streams  during  certain  seasons  is  well 
known.  The  prohibition  against  seining 
within  a  radius  of  100  yards  of  the  mouth 
of  any  Indiana  stream  emptying  into  the 
boundary  rivers  was  clearly  designed  to 
prevent  interruption  or  disturbance  of  the 
natural  migration  of  fish  from  those  rivers 
up   the   streams   of   this  state.     This  was 

fifainly  within  the  objects  of  the  act.  The 
ine  defining  the  precise  limits  of  classes 
must  in  most  cases  be  in  a  sense  arbitrary. 
The  legislature  had  full  power  over  the 
subject-matter  of  this  legislation,  and  in 
making  the  exceptions  contained  in  the 
act,  there  is  no  evidence  of  bad  faith  or 
purely  arbitrary  action.  In  view  of  the 
size  of  the  boundary  rivers,  we  cannot  say 
that  the  100-yard  limit  from  the  mouth  of 
tributary  streams  is  not  reasonably  cal- 
culated to  subserve  the  legislative  purposes. 
It  is  our  conclusion,  therefore,  that  the 
statute  does  not  contravene  art.  4,  §  22, 
Const." 

So,  in  Gentile  v.  State,  29  Ind.  409,  it 
was  held  that  an  act  for  the  protection  of 
fish  for  a  certain  period  in  any  of  the  lakes, 
rivers,  or  small  streams  of  the  state  was 
not  within  the  constitutional  prohibition 
against  local  legislation. 

And  following  the  ruling  of  Gentile  v. 
State,  supra,  the  same  statute  was  held 
constitutional  in  State  v.  Boone,  30  Ind. 
225,  and  Stuttsman  v.  State,  57  Ind.  119. 

So,  in  Gustavel  v.  State,  153  Ind.  613,  54 
N.  E.  123,  no  question,  however,  of  discrim- 
ination being  raised,  an  act  making  it 
unlawful  to  catch  fish  in  any  manner  dur- 
ing certain  months  in  any  of  the  streams 
of  the  state,  except  by  means  of  hook  and 
line  in  any  waters  of  the  state  except  Lake 
Michigan,  Ohio  river,  and  private  ponds 
41  L.R.A.(N.S.) 


during  certain  periods  mentioned,  was  held 
not  void  for  uncertainty  as  contravening 
Const,  art.  4,  §  20,  requiring  every  act 
to  be  "plainly  worded," — ^''in  any  waters 
of  this  state,"  meaning  **in  any  of  the 
other  waters  of  this  state." 

In  State  v.  Price,  71  N.  J.  L.  249,  58 
Atl.  1015,  it  was  held  that  the  act  for  the 
better  regulating  and  control  of  the  tak- 
ing, planting,  and  cultivating  of  oysters 
and  clams  on  lands  lying  under  the  tidal 
waters  of  the  county  of  Ocean,  in  the  state 
of  New  Jersey,  was  not  unconstitutional  for 
want  of  generality,  its  scope  being  territo- 
rially limited  to  certain  portions  of  the 
county  of  Ocean.  The  court  states  that  the 
mere  fact  that  a  given  act  of  the  legisla- 
ture is  limited  in  its  territorial  scope  to  a 
portion  of  the  state  coincident  with  or  less 
than  the  bounds  of  a  single  county  or  other 
municipal  division  does  not  make  such 
act  an  act  regulative  of  the  "internal  af- 
fairs" of  such  county  or  municipality  with- 
in the  meaning  of  the  constitutional  pro- 
hibition. 

In  Smith  v.  Levinus,  8  N.  Y.  472,  holding 
ing  constitutional  an  act  of  the  legisla- 
ture authorizing  supervisors  to  make  laws 
for  the  protection  of  shell  and  other  fish 
in  the  waters  of  their  counties,  the  objec- 
tion was  that  the  legislation  was  not  local;' 
that  oysters  were  not  local,  and  fherefore 
not  the  subject  of  local  legislation.  The 
court  said:  "Oysters  are  not  very  migra- 
tory; and  Cow  Bay  is  local;  and  to  make 
a  law  to  regulate  the  fishing  for  oysters 
in  Cow  Bay  is  to  legislate  for  a  locality. 
It  is  local  legislation." 

In  State  v.  Owen,  4  Ohio  Dec.  163,  a 
statutory  provision  making  it  illegal  to 
maintain  nets  within  one-half  mile  of  the 
mouth  of  any  river  flowing  into  Lake  Erie 
was  objected  to  on  the  ground  of  its  gen- 
eral nature, — that  its  application  was  not 
made  uniform  throughout  the  state,  and 
therefore  it  violated  §  26,  art.  2,  of  the 
state  Constitution.  In  support  of  this 
claim,  it  was  urged  that  the  act  did  not 
prohibit  placing  or  maintaining  a  net  with- 
in one-half  mile  of  the  mouths  of  creeks 
or  rivers  flowing  into  the  Ohio  river  or  any 
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MiBBOuri  t.  Lewis  (Bowman  t.  Lewis),  101 
U.  S.  22,  25  L.  ed.  989;  I^ayes  v.  Territory, 
2  Wash.  Terr.  286,  6  Pac.  927;  Smith  v. 
State,  165  Ind.  611,  51  L.RJL.  404,  58  N. 
E.  1044;  Harper  v.  Galloway,  68  Fla.  255, 
26  L.R.A.(N.S.)  794,  51  So.  226,  19  Ann. 
Cas.  235;  State  ex  rel.  Curry  v.  Crawford, 
14  Wash.  373,  44  Pac.  876;  Morris  v.  Gra- 
ham, 16  Wash.  343,  58  Am.  St.  Rep.  33, 
47  Pac.  752. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  in  the  su- 
perior court  of  the  offense  of  fishing  for 
and  taking  salmon  from  the  waters  of 
Willapa  Harbor  on  August  10,  1911,  dur- 
ing the  closed  season,  in  violation  of  the 


law  relating  to  the  taking  of  food  fishes, 
providing,  among  other  things,  as  follows: 
''It  shall  be  unlawful  to  take  or  fish  for 
salmon  in  the  waters  of  Willapa  Harbor  or 
its  tributaries  from  the  15th  day  of  March 
to  the  15th  day  of  April,  and  the  1st  day 
of  August  to  the  Ist  day  of  September, 
and  from  the  6th  day  of  December  to  the 
5th  day  of  January  in  each  year."  Laws 
1911,  p.  496.  He  has  appealed  to  this 
court,  relying  for  a  reversal  of  the  judg- 
ment rendered  against  him  upon  his  claim 
of  the  unconstitutionality  of  this  law. 

Counsel  for  appellant  contend,  in  sub- 
stance, that  the  classification  of  the  waters 
of  the  state  by  the  law,  for  the  regulation 
of  the  taking  of  food  fishes,  is  arbitrary 
and  unreasonable;    that  the  law   deprives 


other  river  or  body  of  water  in  the  state; 
it  was  limited  in  its  application  to  those 
streams  flowing  into  Lake  Erie.  The  court, 
in  upholding  the  validity  of  the  act,  said 
that  although  it  was  limited  in  its  appli- 
cation to  the  waters  of  Lake  Erie,  it  could 
not  be  held  invalid  for  that  reason,  unless 
it  was  clearly  shown  that  it  was  one  of 
a  general  nature;  that  the  evils  to  be 
remedied  were  not  confined  to  Lake  Erie; 
that  the  conditions  requiring  the  protec- 
tion of  fish  were  the  same  in  all  waters  of 
the  state,  and  that  the  kind  and  habits 
of  fish  in  Lake  Erie  required  the  same  pro- 
tection as  was  required  in  all  other  waters 
of  the  state,  which  was  not  done. 

It  is  held  in  State  v.  Hanlon,  77  Ohio 
St.  19,  13  L.R.A.(N.S.)  539,  122  Am.  St. 
Rep.  472,  82  N.  E.  662,  that  a  statute, 
in  so  far  as  it  enacts  that  every  person, 
firm,  or  corporation  desiring  to  engage  in 
fishing  in  the  waters  of  Lake  Erie  and  the 
estuaries  and  bays  thereof  within  the  state 
shall  make  application  to  the  commissioners 
of  fish  and  game,  and  obtain  a  license  or 
authority  so  to  do,  and  for  such  license  or 
authority  shall  pay  the  fee  therein  speci- 
fied, is  a  valid  enactment,  and  is  neither 
in  violation  of  the  14th  Amendment  of 
the  Federal  Constitution,  nor  repugnant 
to  §  26,  art.  2,  of  the  state  Constitution, 
which  provides  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  state.  The  court  said  that, 
it  being  matter  of  public  and  common 
knowledge  that  reasons  may  and  do  exist 
for  imposing  conditions  and  restrictions 
upon  persons  engaged  in  fishing  with  nets 
in  the  waters  of  Lake  Erie,  that  do  not 
apply  to  or  exist  as  to  other  voters  of  the 
state,  such  enactment  would  be  a  valid  law, 
and  not  in  conflict  with  §  26  of  art.  2  of 
the  state  Constitution. 

To  the  contention  that  a  statute  provid- 
ing for  the  closing  of  certain  streams  of 
the  state  during  a  named  period,  for  the 
propagation  of  salmon,  denies  equal  pro- 
tection of  the  law  to  certain  persons  in  that 
it  closed  portions  of  the  stream,  leaving 
other  portions  of  it  open,  the  court,  in 
Portland  Fish  Co.  v.  Benson,  56  Or.  147, 
41  L.R.A.(N.S.) 


108  Pac.  122,  said  that  t&is  affects  the 
locality,  and  not  the  individual;  where  the 
stream  is  open,  it  is  open  to  everybody,  and 
there  is  no  discrimination  or  spoliation  of 

f property.  A  law  that  operates  only  in  a 
imfted  territory  to  accomplish  a  specific 
purpose  does  not  deny  equal  protection  of 
the  laws,  as  it  affects  all  persons  equally 
and  impartially;  and  to  constitute  a  law  a 
violation  of  the  Constitution  of  the  United 
States,  it  must  be  such  as  discriminates 
against  the  individual  or  a  class  of  persons, 
and  does  not  apply  to  all  persons  similarly 
situated. 

Under  a  constitutional  provision  that  the 
general  assembly  shall  have  power  to  enact 
laws  for  the  protection  and  preservation  of 
game  and  fish  within  the  state,  and  such 
laws  may  be  enacted  for,  and  applied  and 
enforced  in,  particular  counties  or  geo- 
graphical districts  designated  by  the  gen- 
eral  assembly,  it  was  said  in  Sibley  v. 
State,  107  Tenn.  515,  64  S.  W.  703 :  "The 
legislature  has  the  right  to  designate  the 
locality  in  which  fish  and  game  laws  shall 
be  applicable,  and  may  limit  them  to  any 
geographical  district,  whether  a  county  or 
less  than  a  county,  and  whether  in  one 
stream  or  in  a  number  of  streams  in  the 
same  county.  Indeed,  it  may  be  very  im- 
portant for  the  protection  of  fish  to  apply 
the  law  to  one  stream  and  not  to  another, 
and  to  one  portion  of  a  stream  and  not  to 
other  parts  of  the  same  stream.  So  in 
regard  to  game,  it  may  be  protected  in  one 
county,  while  across  the  line  not  20  feet 
distant,  it  may  not  be  protected.  We  do 
not  find  any  warrant  in  the  language  for 
holding  that  the  legislature  must  protect 
all  the  streams  in  any  county,  if  it  pro- 
tects any,  nor  that  it  must  protect  the 
entire  stream  from  head  to  mouth  when  its 
object  may  be  to  protect  it  in  only  a  cer- 
tain county,  part  of  a  county,  or  other  geo- 
graphical district."  The  statute  involved 
in  this  case,  however,  was  held  unconsti- 
tutional on  other  grounds. 

A  note  upon  the  discrimination  as  to  per- 
sons permissible  in  fish  and  game  laws 
will  be  found  appended  to  Harper  v.  Gal- 
loway, 26  L.R.A.(N.S.)  794.  J.  D.  C. 
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him  of  liberty  and  property  without  due 
process  of  law;  and  that  the  law  denies 
to  him  equal  protection  and  privileges 
with  others.  Counsel  for  appellant  seem 
to  proceed  upon  the  theory  that  some  in- 
herent privilege  or  property  right  belong- 
ing to  him  is  attempted  to  be  invaded  by 
this  law.  Let  us  first  notice  the  real  na- 
ture of  the  right  of  appellant  which  it  is 
said  this  law  curtails.  The  decisions  of 
the  courts  in  this  country,  so  far  as  they 
have  come  to  our  notice,  are  all  in  uni- 
son in  holding  that  there  is  no  private 
right  in  the  citizen  to  take '  fish  or  game 
except  as  such  right  is  either  expressly  or 
inferentially  given  by  the  state.  In  State 
V.  Snowman,  94  Me.  99,  50  L.R.A.  544,  80 
Am.  St.  Rep.  380,  46  Atl.  815,  the  court 
said:  "The  fish  in  the  waters  of  the  state, 
and  the  game  in  its  forests,  belong  to  the 
people  of  the  state,  in  their  sovereign 
capacity,  who,  through  their  representa- 
tives, the  legislature,  have  sole  control 
thereof,  and  may  permit  or  prohibit  their 
taking."  In  Smith  v.  State,  155  Ind.  611, 
51  L.R.A.  404,  58  N.  E.  1044,  the  court 
said:  'The  individual  has  no  natural  right 
to  take  game,  or  to  acquire  property  in  it, 
and  all  the  right  he  possesses  or  can  pos- 
sess in  this  respect  is  granted  him  by  the 
state."  In  Ex  parte  Maier,  103  Cal.  476, 
42  Am.  St.  Rep.  129,  37  Pac.  402,  this 
view  is  expressed  in  equally  strong  lan- 
guage as  follows:  ''The  wild  game  within 
a  state  belongs  to  the  people  in  their  col- 
lective, sovereign  capacity;  it  is  not  the 
subject  of  private  ownership,  except  in 
so  far  as  the  people  may  elect  to  make  it 
so;  and  they  may,  if  they  see  fit,  abso* 
lutely  prohibit  the  taking  of  it,  or  any 
traffic  or  commerce  in  it,  if  deemed  neces- 
sary for  its  protection  or  preservation,  or 
the  public  good."  Among  the  numerous 
authorities  which  might  be  cited  in  sup- 
port of  this  view,  the  following  may  be 
noted:  Magner  .v.  People,  97  111.  320; 
State  V.  Hume,  52  Or.  1,  96  Pac.  808;  Sher- 
wood V.  Stephens,  13  Idaho,  399,  90  Pac. 
345;  Hornbeke  v.  White,  20  Colo.  App.  13, 
76  Pac.  926;  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Geer  v.  Connecticut,  161  U.  S.  519,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600. 

The  doctrine  of  these  holdings  renders 
it  plain  that  no  private  right  or  privilege 
of  the  appellant  is  invaded  by  this  law, 
unless,  as  he  contends,  it  grants  privileges 
to  others  which  are  withheld  from  him.  So 
far  as  the  law  relates  to  the  right  to  fish 
in  the  waters  of  Willapa  Harbor,  it  couM 
hardly  be  seriously  ar/rucd  that  there  is 
any  granting  or  withholding  of  privileges 
except  as  to  all  people  upon  exactly  tiie 
same  terms  and  conditions.  Appellant 
41  L.R.A.(N.S.) 


clearly  has  all  the  rights  there  that  any- 
one else  has  under  this  law.  But  it  is  in- 
sisted that,  since  the  restrictions  placed 
by  this  law  upon  the  right  to  take  salmon 
from  Willapa  Harbor  applies  only  to  the 
waters  of  that  harbor,  there  being  other 
waters  in  the  state  where  salmon  may  be 
taken  without  this  same  restriction  as  to 
time,  the  law  thus  becomes  in  effect  class 
legislation,  and  as  such  is  arbitrary  and 
unreasonable  to  the  extent  that  the  court 
should  declare  it  unconstitutional.  Coun- 
sel's contention  is  in  effect  that  this  classi- 
fication of  territory  has  the  same  effect  as 
the  classification  of  persons.  But  it  man- 
ifestly is  not  the  latter.  No  decisions  have 
come  to  01^  notice,  and  we  think  that 
there  are  none,  holding  that  a  legislature 
may  not  classify  the  territory  within  a 
state  for  the  purpose  of  making  different 
regulations  or  restrictions  in  different  por- 
tions of  the  state  relative  to  the  taking 
of  fish  or  game.  It  is  easily  conceivable 
that  there  may  be  sound  reasons  for  such 
legislative  classification,  and  this  is  suffi- 
cient to  induce  the  courts  to  refrain  from 
inquiring  into  the  reasons  moving  the  legis- 
lature to  make  such  classification. 

In  the  early  case  of  Hayes  v.  Territory, 
2  Wash.  Terr.  286,  5  Pac.  927,  a  game  law 
applicable  only  to  certain  counties  of  the 
state  was  attacked,  as  being  in  violation 
of  the  organic  law  of  the  territory.  The 
court  there  said:  "The  game  law  in  ques- 
tion restricted  hunting  in  five  counties  only. 
It  is  contended  that,  for  this  reason,  it  is 
inconsistent  with  that  inhibition  in  the 
organic  act,  which  forbids  the  legislature 
from  granting  special  privileges.  But  the 
provisions  of  this  game  law  fall  without 
distinction  upon  all  inhabitants  of  the 
territory.  All  are  forbidden  to  hunt  at 
certain  seasons  within  the  counties  named. 
There  is  no  special  privilege."  In  the  com- 
paratively recent  decision  of  the  supreme 
court  of  Oregon  in  Portland  Fish  Co.  v. 
Benson,  56  Or.  147,  108  Pac.  122,  dealing 
with  an  order  of  the  Board  of  Fish  Com- 
missioners closing  certain  streams  from 
fishing  for  a  certain  season,  made  by 
authority  of  a  statute,  the  court  said: 
"Again,  it  is  urged  by  plaintiffs  that  the 
order  of  the  board  denies  equal  protection 
of  the  law  to  plaintiffs,  in  that  the  notice 
has  the  effect  to  close  portions  of  the 
stream,  leaving  other  portions  of  it  open; 
hut  this  affects  the  locality,  and  not  the 
individual.  Where  the  stream  is  open,  it 
is  open  to  everybody,  and  there  is  no  dis- 
crimination or  spoliation  of  property.  A 
law  that  operates  only  in  a  limited  terri- 
tory to  accomplish  a  specific  purpose  does 
not  deny  equal  protection  of  the  laws,  as 
it  affects  all  persons  equally   and  impar- 
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tially  who  are  similarly  situated."  State 
T.  8t<n*ey,  61  Wash.  630,  99  Pac.  878,  and 
McKnight  y.  Hodge,  66  Wash.  289,  40 
LJIJL.(N.S.)  1207,  104  Pac  604,  are  in 
harmony  with  this  view. 

We  conclude  that  the  Judgment  of  the 
Superior  Court  must  he  affirmed.  It  is  so 
ordered. 

Crow,  Chadwlck,  and  Gose,  JJ.,  eon- 
cur. 


MINNESOTA    8I7PREBIE    COURT. 

LAIRD  NORTON  YARDS,  Appt., 

V. 

CITY  OP  ROCHESTER,  Respt 

(117  Minn.  114,  134  N.  W.  644.) 

Municipal  corporation  —  supplies  —  in- 
▼alid  contract  —  liability. 

1.  Owing  to  informalities,  a  contract  at- 
tempted to  be  made  between  plaintiff  and 
defendant,  a  city  under  a  home  rule  charter, 
was  invalid.  Thereunder  coal  was  delivered 
by  plaintiff  to  the  city  electric  light  plant 
for  three  months,  and  the  coal  consumed  as 
delivered.  Held,  that  the  attempted  con- 
tract being  within  the  power  of  the  defend- 
ant to  make,  plaintiff,  upon  the  pleading 
and  proof,  was  entitled  to  recover  upon  a 
quantum  valebant  for  the  coal  received  and 
consumed  by  the  city. 

Appeal  —  forcing  election  —  error. 

2.  The  complaint  having  declared  on  both 
an  express  and  implied  contract,  no  election 
being  required  at  the  trial,  and  evidence 
being  received  as  to  the  reasonable  value 

Headnotes  by  Holt,  J. 


without  valid  objection,  the  court  erred  in 
restricting  plaintiff's  right  to  recover  to  the 
express  contract  pleaded. 

Municipal    corporation    —    home    rule 
charter  —  construction. 

3.  Provisions  in  home  rule  charters  of 
cities  may  not  be  construed  so  as  to  abro- 
gate well-established  equitable  doctrines  as 
applied  to  quasi  municipal  business  trans- 
acted by  such  cities. 

(February  9,  1912.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Olmstead  County 
denying  a  motion  for  amendment  of  the 
findings  and  for  a  new  trial  in  an  action 
brought  to  recover  the  purchase  price  of 
coal  alleged  to  have  been  sold  and  delivered 
by  plaintiff  to  the  defendant  city.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown,  Abbott,  &  Somsen  and 
Callaghan  &  Granger,  for  appellants: 

The  contract  being  within  the  scope  of 
the  power  of  the  city  to  make,  it  is  ultra 
virea,  if  at  all,  only  in  the  secondary  sense, 
and  in  so  far  as  it  has  been  executed  and 
the  city  has  received  the  benefit^  it  is  en- 
forceable. 

Bell  V.  Kirkland,  102  Minn.  213,  13 
L.R.A.(N.S.)  793,  120  Am.  St.  Rep.  621, 
113  N.  W.  271;  Moore  t.  Ramsey  County, 
104  Minn.  30,  115  N.  W.  750;  Des  Moines 
V.  Welsbach  Street  Lighting  Co.  110  C. 
C.  A.  640,  188  Fed.  006;  Dill.  Mun.  Corp. 
6th  ed.  §§  1610,  1611;  Chaska  v.  Hedman, 
63  Minn.  625,  65  N.  W.  737;  Coates  v. 
Campbell,  37  Minn.  498,  35  N.  W.  366; 
Henderson  t.  Sibley  County,  28  Minn.  616, 
11  N.  W.  91;   Newbery  t.  Fox,  37  Minn. 


Note* -^  Liability  of  municipality  or 
other  public  corporation  on  implied 
contract. 

This  note  is  supplemental  to  notes  to 
McCormick  v.  Niles,  27  L.RJL.(N.S.)  1117, 
and  Perry  Water,  Light  &  Ice  Co.  v.  Perry, 
39  L.R.A.(N.S.)   72. 

It  is  not  intended  to  include  liability  of 
municipality  on  implied  contract  for  labor 
or  services  rendered.  For  cases  consider- 
ing this  question,  see  notes  in  39  L.R.A. 
(N.S.)  43,  and  27  L.R.A.(N.S.)  1125. 

As  shown  in  the  notes  mentioned,  it  is 
the  general  rule  that  a  municipality  or 
other  public  corporation  cannot  be  held  lia- 
ble on  an  implied  contract  where  its  power 
to  enter  into  such  a  contract  in  the  first 
instance  is  limited  and  restricted  as  to  the 
mode  or  manner  of  entering  into  the  same, 
and  if  an  express  contract  by  a  municipality 
or  other  public  corporation  is  invalid  for 
failure  to  enter  into  it  the  same  in  accord- 
ance with  the  requirements  of  statutes 
relative  thereto,  constituting  a  restriction 
upon  the  power  of  the  municipality  to 
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make  such  contracts,  no  implied  contract 
on  the  part  of  the  municipal  corporation, 
to  pay  a  reasonable  value  for  what  it  re- 
ceived under  the  contract,  can  be  raised. 
If,  however,  a  municipal  or  other  public 
corporation  is  by  statute  vested  with  gen- 
eral power  to  contract  with  reference  to 
certain  matters,  although  there  may  be  di- 
rections as  to  the  manner  of  executing 
the  contract,  if  these  directions  are  not 
a  limitation  or  restriction  upon  the  power 
of  the  municipality  to  enter  into  the  con- 
tract, the  mere  fact  that  the  contract  is 
invalid  because  irregularly  executed  will 
not  preclude  a  recovery  from  the  munic- 
ipality, of  the  reasonable  value  of  what- 
ever it  received  thereunder.  This  rule  is 
also  supported  by  Louisville  v.  Parsons,  — 
Ky.  — ,  150  S.  W.  498,  holding  a  munic- 
ipal corporation  not  liable  upon  an  im- 
plied contract  for  benefits  received  under 
an  express  contract  invalid  because  entered 
into  by  certain  municipal  officers  under 
authority  of  a  joint  resolution,  when  au- 
thority in  this  regard  could  be  given  only 
by  ordinance,  there  being  a  material  dif- 
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141,  6  Am.  St  Rep.  830,  33  N.  W.  333; 
Jadoson  v.  Board  of  Education,  112 
Minn.  167,  127  N.  W.  569;  Bazille  v.  Ram- 
aey  County,  71  Minn.  198,  73  N.  W.  845; 
Pillager  v.  Hewett,  98  Minn.  265,  107  N.  W. 
815;  Farmer  v.  St.  Paul,  65  Minn.  176, 
33  L.R.A.  199,  67  N.  W.  990;  Wilcox  Lum- 
ber Co.  V.  School  Dist.  103  Minn.  44,  114 
N.  W.  262;  Nebraska  Bitulitbic  Co.  v. 
Omaha,  84  Neb.  375,  121  N.  W.  443;  Jolin- 
8on  V.  Cedar,  117  Iowa,  319,  90  N.  W.  713; 
Catbers  v.  Moores,  78  Neb.  13,  14  L.R.A. 
(N.S.)  298,  110  N.  W.  689,  113  N.  W.  119; 
Bradley  v.  West  Duluth,  45  Minn.  4,  47  N. 
W.  166;  Ohio  &  M.  R.  Co.  v.  McCarthy, 
96   U.   S.   258,   24   L.   cd.   693. 

The  validity  of  this  contract  is  not  in- 
volved; in  BO  far  as  it  has  been  executed, 
and  the  coal  accepted  and  used  by  the  city, 
it  is  liable  for  the  value  thereof,  as  it 
would  be  if  the  coal  were  purchased  by  the 
board  at  will  in  $200  lots.  There  is  an 
implied  liability. 

2  Dill.  Mun.  Corp.  6th  ed.  §§  793,  794, 
and  cases;  State  ex  rel.  St.  Paul  Gaslight 


Co.  T.  McCardy,  62  Minn.  609,  64  N.  W. 
1133. 

Messrs.  P.  J.  Scanlon  and  Henry  O* 
Christensen,  for  respondent: 

If  plaintiff  has  not  established  a  valid 
express  contract  between  it  and  the  city 
of  Rochester,  it  cannot  recover  in  this  ac- 
tion. 

Elliott  V.  Caldwell,  43  Minn.  357,  9 
L.R.A.  52,  45  N.  W.  845;  Cremer  v.  Miller, 
56  Minn.  53,  57  N.  W.  318;  Mead  v.  Rat 
Portage  Lumber  Co.  93  Minn.  343,  101  N. 
W.  299;  Ecker  v.  Isaacs,  98  Minn.  146,  107 
N.  W.  1053;  Kramrath  v.  Albany,  127  N. 
Y.  575,  28  N.  E.  400;  State  ex  rel.  Pat- 
terson Street  Lighting  Co.  v.  Jones,  98 
Minn.  6,  106  N.  W.  963;  Starkey  v.  Minne- 
apolis,  19  Minn.  203,   Gil.   166. 

The  alleged  contract  was  made  in  viola- 
tion of  the  city  charter. 

Basshor  v.  St.  Paul,  26  Minn.  110,  1  N. 
W.  810;  Fountain  v.  Sacramento,  1  Cal. 
App.  461,  82  Pac.  637;  Harrison  County 
V.  Ogden,  133  Iowa,  9,  110  N.  W.  32;  Mc- 
Curdy  v.  Shiawassee,  154  Mich.  550,  118 
N,  W.  625;  La  France  Fire  Engine  Co.  v. 


ference  between  the  two  in  that  the  rights 
of  the  people  are  more  fully  protected  by 
ordinance,  since  it  cannot  become  effective 
or  be  adopted  by  the  council  at  one  meet- 
ing or  in  one  day,  and  its  passage  is  at- 
tended by  deliberation,  and  there  is  time 
for  reflection  between  introduction  and  its 
final  passage,  as  well  as  an  opportunity 
for  the  public  to  consider  and  object  to  or 
approve  it,  and  for  the  people  for  or 
against  it  to  see  their  representatives  and 
discuss  with  them  the  reasons  for  its  adop- 
tion or  rejection;  while  on  the  other  band. 
a  joint  resolution  may  be  adopted  at  one 
meeting,  and  become  effective  within  a 
few  minutes  after  its  introduction  in  either 
of  the  separate  bodies  composing  the  city 
council.  While  not  within  the  scope  of  this 
note,  for  the  purpose  of  comparison,  at- 
tention is  called  to  Audit  Co.  v.  Louisville, 
107  C.  C.  A.  407,  185  Fed.  349,  wherein 
another  contract  entered  into  under  au- 
thority of  the  same  joint  resolution  was 
held  to  be  a  valid  contract. 

The  general   doctrine   is  thus   stated   in 
a  late  New  Jersey  case:     "A  contract  en- 
tered into  in  behalf  of  a  municipality  by 
its   unauthorized   agent,   in   excess   of   the 
powers    granted    to    the    municipality,    or 
!    without  observing  the  conditions  or  limita- 
-    tions  imposed  on  the  exercise  of  a  granted 
I    power,  cannot  be  ratified  by  the  corpora- 
tion, nor  can  it,  by  any  act  of  recognition, 
raise  an  implied  promise  to  carry  it  out, 
'     for  the  reason  that  it  is  without  power  to 
I     make  an  express  promise,  and  the  law  will 
not  in  such  case  raise  one  by  implication; 
but  where  the  contract  of  the  unauthorized 
agent   is   one   which   the   corporation   may 
lawfully  make,   it  can,   by 'ratification,  or 
by  any  efficient  dealing  with   the  subject- 
matter  amounting  to  an  affirmance  of  the 
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contract  and  an  appropriation  of  its  bene- 
fits to  public  use,  create  a  situation  from 
which  an  implied  promise  to  pay  may 
arise."  Bourgeois  v.  Atlantic  County,  — 
N.  J.  L.  — ,  81  Atl.  358.  In  this  case  the 
contract  in  question  was  within  the  gen- 
eral powers  of  the  municipality  to  make, 
and  as  the  board  of  freeholders  had  used 
the  material  furnished  under  the  contract 
for  the  benefit  of  the  municipality,  the 
latter  was  held  liable  to  the  plaintiff  on 
an  implied  contract  for  the  reasonable 
value   thereof. 

Where  the  power  of  a  municipality  to 
contract  is  limited  to  contracts  in  writing, 
a  contract  entered  into  by  a  municipality 
without  being  in  writing,  or  without  any 
written  memorandum  being  made  between 
the  parties  with  reference  thereto,  is  void 
ah  initio,  and  cannot  be  subsequently  rati- 
fied BO  as  to  render  the  municipality  liable 
for  any  benefits  received  thereunder.  Mon- 
tague Compressed  Air  Co.  v.  Fulton,  —  Mo. 
App.  — ,  148  S.  W.  422. 

In  order  to  hold  a  municipality  upon  an 
implied  contract,  it  is  not  in  all  cases  nec- 
essary that  the  implication  of  a  promise 
to  pay  be  based  upon  an  invalid  express 
contract.  Thus,  where  articles  are  fur- 
nished at  the  request  of  a  person  acting 
in  behalf  of  the  municipality,  not  author- 
ized in  that  respect,  but  they  are  actually 
received  and  used  by  an  officer  of  the  mu- 
nicipality vested  with  full  power  to  pur- 
chase and  use  such  articles  in  behalf  of 
the  municipality,  and  the  latter  person 
makes  use  of  the  articles  for  the  benefit 
of  the  municipality,  it  is  liable  to  the  fur- 
nisher of  the  same  for  their  reasonable 
value.  Koch  v.  Oil  .City,  47  Pa.  Super.  Ct, 
248.  A.   G.   & 


\ 


I 


1911 


liAIKt)  NORTON  tAilDS  ▼.  BOCH^S^lBL 


Alt 


Syracnse,  83  Misc.  516,  68  N.  T.  Supp.  894; 
Chippewa  Bridge  Co.  v.  Durand,  122  Wis. 
85,  106  Am.  St.  Rep.  931,  99  N.  W.  603; 
Appleton  Waterworks  Co.  v.  Appleton,  132 
Wis.  563,  113  N.  W.  44;  McCormick  v. 
Niles,  27  L.R.A.(N.S.)  1120,  and  note,  81 
Ohio  St.  246,  90  N.  E.  803;  Sandeen  t. 
Ramsey  County,  109  Minn.  605,  124  N.  W. 
243;  Starkey  v.  Minneapolis,  19  Minn.  203, 
Gil.  166;  Newbery  v.  Fox,  37  Minn.  141, 
5  Am.  St.  Rep.  830,  33  N.  W.  333;  Jewell 
Belting  Co.  ▼.  Bertha,  91  Minn.  9,  97  N. 
W.  424. 

Kot  only  may  a  "home  rule"  charter  con- 
tain provisions  that  may  differ  in  details 
from  the  general  laws,  but  it  may  also  ab- 
rogate the  common  law  in  appropriate  mu- 
nicipal matters. 

Schigley  v.  Waseca,  106  Minn.  100,  19 
L.R.A.(N.S.)  689,  118  N.  W.  269,  16  Ann. 
Cas.  169;  Peterson  v.  Red  Wing,  101  Minn. 
62,  111  N.  W.  840;  Turner  v.  Snyder,  101 
Minn.  481,  112  N.  W.  868;  American  Elec- 
tric Co.  V.  Waseca,  102  Minn.  333,  113  N. 
W.  899. 
• 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Rochester  in  1904  adopted  a 
home  rule  charter,  under  chapter  238,  p. 
349,  Laws  of  1903.  The  city  is  governed  by 
a  mayor  and  common  council.  It  owns  and 
operates  a  city  electric  light  plant  which  is 
managed  and  controlled  by  a  public  utility 
board  of  three  members,  whose  duties  are 
prescribed  by  the  charter.  All  supplies  for 
the  light  plant  shall  be  contracted  for  by 
the  public  utility  board  in  the  name  of  the 
city,  but  any  contract  involving  the  ex- 
penditure of  more  than  $200  from  the  city 
treasury  must  first  be  authorized  by  the 
mayor  and  common  council  before  the  pub- 
lic utility  board  shall  have  any  right  to 
act  thereon.  When  so  authorized,  the  con- 
tract must  be  let  to  the  lowest  responsible 
bidder.  The  only  utility  at  the  present 
time  intrusted  to  the  board  is  the  city  elec- 
tric light  plant.  Power  is  given  the  board 
to  make  and  enforce  necessary  rules  for 
the  operation  and  management  of  the  plant, 
and  to  fix  and  maintain  the  rent  rates  for 
light  furnished  by  it  so  that  the  public 
utility  fund  of  the  city  shall,  so  far  as 
possible,  in  each  fiscal  year,  be  sufficient 
to  defray  .the  cost  of  operation,  mainte- 
nance, and  extension  of  the  plant,  and  to 
pay  interest  on  bonds  of  the  city  issued  on 
account  thereof,  and  to  maintain  a  reason- 
able reserve  fund  for  use  in  making  repairs 
and  extensions.  All  bills  against  the  city 
on  account  of  the  plant  shall  be  verified  by 
the  claimant  and  audited  by  the  board,  then 
transmitted  to  the  city  clerk,  who  shall 
draw  orders  upon  the  city  treasury,  payable 
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out  of  the  public  utility  fund,  for  the 
amount,  and  the  orders  shall  be  signed 
by  the  mayor  and  attested  by  the  city  clerk. 
Whenever  it  is  necessary  for  the  council 
or  utility  board  to  procure  commodities  or 
services  for  the  city  in  excess  of  $200,  an 
officer  or  other  person  shall  be  designated 
to  estimate  and  determine  the  cost  thereof; 
and,  before  advertising  for  bids,  detailed 
plans  and  specifications  for  the  proposed 
contract  for  commodities  shall  be  filed  with 
the  clerk.  There  are  found  requirements 
that  a  certified  check  of  10  per  cent  of  the 
total  bid  shall  accompany  the  bid;  that 
bids  shall  be  opened  at  a  designated  time 
and  place;  if  the  lowest  responsible  bid  is 
more  than  the  estimated  cost,  new  bids 
may  be  called  for;  that  after  acceptance  of 
a  bid,  the  contract  shall  be  executed  in  ac- 
cordance therewith,  and  the  plans  and 
specifications.  Before  any  contract  is  made 
for  furnishing  "material  or  commodities  for 
any  purpose,  the  contractor  thereof  shall 
enter  into  a  bond"  for  the  use  and  benefit 
of  the  city  and  others.  Such  bond  shall  be 
prepared  by  the  city  attorney,  approved  by 
the  mayor,  and  filed  in  the  office  of  the  city 
clerk.  A  further  provision  (§  287,  chap. 
15),  which  relates  to  contracts  of  the  city, 
or  any  department  or  board  thereof,  reads: 
"Any  contract  made  in  violation  of  the 
provisions  of  [this]  chapter  shall  be  abso- 
lutely void,  and  any  money  paid  on  account 
of  such  contract  by  the  city  or  any  depart- 
ment or  officer  thereof  may  be  recovered  by 
the  city  without  restitution  of  the  property, 
or  the  benefit  received  or  obtained  by  the 
city  thereunder." 

On  October  10,  1910,  the  public  utility 
board  needed  a  supply  of  coal  for  the  plant, 
and  in  a  meeting  of  the  board  then  held  this 
motion  was  carried:  "That  the  secretary 
be  and  is  instructed  to  advertise  for  6,000 
tons  of  good  steam  coal,  3  inches  and  over, 
said  coal  to  be  delivered  in  such  quantities 
as  may  be  ordered  from  time  to  time  dur- 
ing the  ensuing  year.  Bidders  must  fur- 
nish analysis  showing  the  Com.  B.  T.  U.  of 
coal  offered,  said  coal  to  be  delivered  in  the 
bin  at  the  city  lighting  plant  according  to 
the  city  scale  weight,  or  f.  o.  b.  Rochester, 
Minnesota."  No  estimate  of  the  cost  of  the 
coal  was  made,  nor  specifications  filed,  as 
the  charter  required.  Bids  were  advertised 
for  in  substantially  the  same  language;  but 
in  the  advertisement  certified  checks  to  the 
amount  of  5  per  cent,  instead  of  10  per 
cent,  of  the  bid,  as  required  in  the  charter, 
were  called  for.  Plaintiff  tendered  two 
bids,— one  for  6,000  tons  to  be  furnished 
between  October  24,  1910,  and  March  31, 
1912,  of  Wilmington  big  chunk,  at  $4.05 
per  ton  delivered  -at  the  plant,  city  scale 
weighty  stating,  "Analysis  of  the  above  coal 
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shows  12,145  B.  T.  U.  per  pound  of  com- 
mercial coal"  (refers  to  the  steam-making 
quality  of  the  coal ) ;  and  one  bid  to  furnish 
6,000  tons  West  Virginia  splint  coal,  at 
$4.50  per  ton,  the  analysis  of  the  coal  be- 
ing 13,500  B.  T.  U.  per  pound  of  commer- 
cial coal.  After  the  bids  were  opened  the 
utility  board  adopted  the  motion:  'That 
coal  contract  of  6,000  tons  of  steam  coal  be 
awarded  Laird  Norton  Yards,  subject  to 
council's  approval.  Wilmington  lump  coal 
at  $4.05  and  with  option  of  having 
West  Virginia  splint  stored  in  yard  for  use 
in  case  of  shortage."  The  same  evening 
the  president  of  the  utility  board  appeared 
at  the  regular  meeting  of  the  council  and 
reported  verbally  the  bids  and  board's  ac- 
tion, subject  to  the  council's  approval, 
whereupon  the  council  adopted  the  resolu- 
tion: "Be  and  it  is  hereby  resolved  by  the 
common  council  of  the  city  of  Rochester 
that  the  public  utility  board  of  said  city  be 
and  it  is  hereby  authorized  to  enter  in  a 
contract  for  the  furnishing  to  said  board 
6,000  tons  of  steam  coal  for  use  in  the 
electric  light  plant."  November  2,  1910. 
the  board  adopted  a  motion:  "That  Laird 
Norton  Yards  furnish  600  tons  immediate 
delivery  of  Virginia  splint  at  $4.50,  to  be 
piled  in  yards  to  be  used  in  case  of  car 
shortage  during  winter,  and  5,400  tons  of 
Wilmington,  to  be  delivered  from  time  to 
time  as  needed  at  plant  at  $4.05  bin."  A 
contract  was  thereupon  drawn  up,  whereby 
plaintiff  agreed  to  sell  and  deliver  to  the 
city  at  the  electric  light  plant  5,400  tons 
of  Wilmington  big  chunk  and  600  tons  of 
West  Virginia  splint  coal  for  the  price  bid. 
The  contract  was  signed  for  the  city  by 
the  mayor  and  city  clerk.  The  plaintiff 
erased  these  words  from  the  contract: 
"This  coal  shall  show  upon  analysis  12,145 
B.  T.  U.  per  pound  of  commercial  coal," 
and  "this  coal  shall  show  upon  analysis 
13,500  B.  T.  U.  per  pound  of  commercial 
coal,"  and  thereupon  signed  and  returned 
it  to  the  board.  Neither  the  board  nor  the 
council  approved  the  contract  as  altered; 
but  it  was  retained  in  the  files  of  the  board. 
A  bond  to  secure  the  performance  of  the 
contract  was  executed  by  plaintiff  December 
19,  1910,  and  delivered  to  the  board,  and 
was  retained  without  objection,  but  was 
never  approved  by  the  mayor.  Plaintiff 
began  to  deliver  coal  ostensibly  under  the 
contract  in  November,  and  continued  up  to 
and  including  January,  1911,  delivering  in 
all  l,234f  tons  of  Wilmington  big  chunk 
and  622.01  tons  of  West  Virginia  splint, 
and  all  had  been  consumed  at  the  plant  be- 
fore this  action  was  begun.  No  payment 
was  made,  except  $371.77,  paid  January  10, 
1911.  March  22,  1911,. the  utility  board, 
upon  bills  presented  by  plaintiff,  ordered 
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$7,531.14  to  be  paid  in  three  separate  sums. 
These  bills  were  transmitted  to  the  city 
clerk,  who  drew  orders  therefor  on  the  city 
treasurer,  payable  to  plaintiff,  but  the 
mayor  refused  to  sign. 

Plaintiff  then  brought  this  action,  declar- 
ing both  upon  an  express  and  implied  con- 
tract. The  defendant  answered  by  way  of 
denial,  and  also  alleging  the  invalidity  of 
the  contract  and  that  the  city  had  exceeded 
its  authorized  indebtedness.  A  trial  was 
had  to  the  court  and  findings  made.  The 
court  found  substantially  as  above  stated, 
but  more  in  detail,  and,  further,  "that  the 
amount  claimed  in  the  complaint  is  cor- 
rect  and  the  proper  measure  of  plaintiff's 
recovery,"  if  any  should  be  had;  also  that 
there  was  more  than  $8,000  in  the  utility 
fund  which  might  have  been  applied  for 
purchase  of  coal.  But  in  his  conclusion  of 
law  judgment  was  ordered  for  the  defend- 
ant, on  the  ground  that  the  contract  was 
void,  and  that  the  city  was  not  estopped 
from  asserting  its  invalidity.  The  defense 
that  the  city  had  exceeded  its  authorized 
indebtedness  was  not  sustained.  Fropi  a 
motion  denying  amendment  of  the  findings 
and  a  new  trial,  plaintiff  appeals. 

The  learned  trial  court  has,  in  addition 
to  very  complete  findings,  filed  an  exhaus- 
tive memorandum  on  the  two  defenses  in- 
terposed, denying  one  and  sustaining  the 
other.  While  we  do  not  coincide  with  the 
court  below  as  to  all  matters  found  against 
the  validity  of  the  contract,  we  neverthe- 
less conclude  that  in  one  particular,  at 
least,  there  was  such  failure  to  execute  a 
binding  obligation  that  the  court  correctly 
ruled  that  no  recovery  can  be  had  solely  on 
the  written  contract  offered  in  evidence. 
We  refer  to  the  fact  that  in  the  contract  as 
prepared  and  executed  by  the  city  the  plain- 
tiff erased  a  material  term  before  signing 
it.  As  erased,  it  was  not  the  contract  exe- 
cuted by  the  city,  nor  was  it  in  accord 
with  the  bid;  and  mere  retention  of  the 
contract  by  the  board  with*  the  change  will 
not  amount  to  a  ratification  by  the  city. 
Although  so  technical  a  construction  may 
not  be  given  to  a  municipal  charter  that  a 
strict  compliance  will  in  certain  instances 
call  for  impossibilities  or  absurdities,  still 
substantial  conformity  must  be  exacted  in 
every  case.  The  formalities  prescribed  in 
municipal  charters  as  to  letting  contracts 
to  the  lowest  bidder  invite  fair,  open  com- 
petition, and  make  for  the  protection  of  the 
taxpayers,  and  to  that  end  courts  arc  to 
give  full  force  to  the  recjuirements.  But  ja 
recovery  in  this  action  does  not  necessarily 
rest  on  the  existence  of  a  valid  enforceable 
contract.  It  will  be  noticed  that  the  con- 
tract attempted  to  be  made  related  to  a 
quasi  municipal  matter.     The  city  owned 
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and  operated  the  electric  light  plant,  not 
alone  for  municipal  purposes,  but  also  for 
sale  to  private  parties,  and  it  was  designed 
to  be  self-sustaining.  When  a  municipality 
embarks  in  enterprises  outside  the  purely 
governmental,  it  becomes,  to  a  certain  ex- 
tent, amenable  to  the  rules  of  law  that  ap- 
ply to  the  dealings  of  individuals  and  pri- 
vate corporations  of  like  business.  Audit 
Co.  V.  Louisville,  107  C.  C.  A.  467,  185  Fed. 
349.  Moreover,  buying  coal  for  the  opera- 
tion of  the  electric  light  plant  and  entering 
into  contracts  therefor  was  not  onlv  within 
the  power  of  the  utility  board  and  city 
council,  but  became  a  duty.  No  doubt  all 
parties  attempted  in  good  faith  to  comply 
with  the  charter  and  enter  into  a  valid 
agreement;  the  facts  found  demonstrate 
that  both  plaintiff  and  the  city  government 
understood  that  this  had  been  done.  Plain- 
tiff delivered  the  coal,  the  city  used  it, 
and  for  the  light  manufactured  and  sold, 
filled  the  city  light  fund,  and  made  a  part 
payment.  The  utility  board  has  ordered 
payment.  The  sum  so  found  due  is  the 
value  of  the  coal  had  and  consumed  by  the 
defendant.  Can  the  city  now  be  heard  to 
deny  liability  as  to  the  coal  received?  The 
attempted  contract  is  not  ultra  vires  in  the 
primary  sense  of  the  term,  and  for  that 
reason  incapable  of  ratification  to  any  ex- 
tent, as  is  held  in  Henderson  v.  Sibley 
County,  28  Minn.  515,  11  N.  W.  91; 
Chaska  y.  Hedman,  53  Minn.  525,  55  N. 
W.  737,  and  Jackson  v.  Board  of  Educa- 
tion, 112  Minn.  167,  127  N.  W.  569.  Au- 
thorities are  not  wanting  that,  where  the 
power  to  make  a  contract  is  conferred,  but 
in  the  attempted  making  thereof  by  a 
municipal  corporation  irregularities  or 
noncompliance  with  charter  provisions  oc- 
curred, the  contract,  in  so  far  as  per- 
formed, may  be  held  valid.  Bell  v.  Kirk- 
land,  102  Minn.  213,  13  L.R.A.(N.S.)  793, 
120  Am.  St.  Rep.  621,  113  N.  W.  271,  and 
cases  there  cited;  Bradley  v.  West  Duhith, 
45  Minn.  4,  47  N.  W.  166;  Moore  v.  New 
York,  73  N.  Y.  238,  29  Am.  Rep.  134; 
Swenson  v.  Bird  Island,  93  Minn.  336,  101 
N.  W.  495;  Des  Moines  v.  Welsbach  Street 
Lighting  Co.  110  C.  C.  A.  640,  188  Fed. 
006. 

W>  are,  however,  of  the  opinion  that  it 
is  not  necessary  to  determine  whether  or 
not  the  defendant  has  ratified  the  attempted 
contract  in  so  far  as  plaintiff  has  per-. 
formed.  The  complaint  alleged  both  an 
express  and  implied  contract.  Plaintiff 
was  not  required  to  elect.  Testimony  was 
received  without  valid  objection,  of  the 
value  of  the  coal  delivered  and  used,  and 
the  finding  made  that,  if  plaintiff  was  en- 
titled to  recover,  the  amount  asked  for  was 
correct.  This,  taken  in  connection  with  the ' 
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facts  found,  entitles  plaintiff  to  recover  for 
the  value  of  the  coal  delivered  to,  accepted^ 
and  consumed  by  the  defendant.  We  con- 
sider that  the  learned  trial  court  was  not 
warranted  in  holding  that  the  case  present- 
ed only  the  issue  of  the  validity  of  an  ex- 
press contract.  The  pleadings,  the  evi- 
dence, and  the  findings  of  fact  give  plaintiff 
the  clear  legal  right  to  recover  upon  quan- 
tum valehanty  and  the  justice  of  the  claim 
is  so  patent  that  no  labored  effort  ought  to 
be  made  to  confine  plaintiff's  rights  to  the 
basis  of  a  doubtful  express  contract,  or  to 
ratification  as  far  as  the  attempted  con- 
tract was  performed.  The  language  of 
Justice  Mitchell  in  State  ex  rel.  St.  Paul 
Gaslight  Co.  v.  McCardy,  62  Minn.  509,  64 
N.  W.  1133,  is  apt  here:  "In  so  far  as  the 
contract  has  been  thus  executed,  it  stands 
precisely  as  if  it  had  been  one  to  furnish 
light  [coal]  at  the  pleasure  of  the  commit- 
tee [city]."  2  Dill.  Mun.  Corp.  5th  ed. 
793,  794.  See  East  St.  Louis  v.  East  St. 
Louis  Gaslight  &  Coke  Co.  98  111.  415,  38 
Am.   Rep.   97. 

Much  stress  is  laid  on  §  287  of  the  char- 
ter above  quoted.  Any  city  may  frame  a 
charter;  but  it  must  be  in  harmony  with 
and  subject  to  the  Constitution  and  laws 
of  the  state.  We  conceive  this  to  mean 
not  only  the  statute  law,  but  the  common 
law  found  in  the  decision  of  courts  as  well. 
It  cannot  be  that  under  the  provisions  of 
home  charters  municipal  corporations  may 
abrogate  the  common-law  rule  of  estoppel, 
or  other  settled  equitable  doctrines,  in  the 
conduct  of  the  quasi  municipal  enterprises 
into  which  it  may  embark.  The  section 
mentioned,  in  so  far  as  it  gives  the  munici- 
pality the  right  to  recover  money  paid  on 
a  void  contract,  while  permitted  to  retain 
the  benefits  received  thereunder,  must  be 
confined  to  contracts  ultra  vires  in  the 
primary  sense;  and  as  to  contracts  which 
the  city  or  the  utility  board  have  power  to 
make,  but  in  the  attempted  making  unin- 
tentional irregularities  and  noncompliance 
with  charter  provisions  have  occurred,  this 
section  prevents  a  recovery  thereon,  or  the 
enforcement  thereof  in  court,  and  gives  any 
taxpayer  the  right  to  enjoin  its  perform- 
ance. It  cannot,  as  to  last-mentioned  at- 
tempted contracts,  abrogate  established 
equitable  doctrines,  which  in  certain  cases 
permit  a  recovery  of  the  reasonable  value 
of  goods  delivered  in  good  faith  thereunder 
to  the  municipality,  and  by  it  used  for  au- 
thorized and  legitimate  purposes. 

The  case  cited  by  the  court,  which  ap- 
pears to  deny  a  right  to  recover  on  an 
implied  contract,  is  Leland  v.  School  Dist. 
77  Minn.  460,  80  X.  W.  354;  but  it  is  to 
be  observed  that  to  no  extent  is  a  school 
district  liable  to  a  teacher  for  services  un- 
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less  there  be  a  written  contract,  while  the 
city,  through  its  utility  board,  may  law- 
fully buy  coal  every  day  without  a  written 
contract,  provided  it  does  not  exceed  $200 
for  each  transaction.  The  case  of  Chippe- 
wa Bridge  Co.  v.  Durand,  122  Wis.  85,  106 
Am.  St.  Rep.  931,  99  N.  W.  603,  also  cited, 
was  brought  by  a  taxpayer  to  enjoin  pro- 
ceedings under  a  contract  irregularly  en- 
tered into,  and  after  suit  brought  the  par- 
ties went  on  with  the  work;  the  munici- 
pality paying  money  which  the  court  held 
could  be   recovered. 

The  case  is  remanded,  with  direction  to 
the  court  to  amend  the  conclusions  of  law, 
so  that  plaintiff  have  judgment  for  the 
amount  demanded  in  the  complaint. 

Philip  E.  Brown,  J.,  being  absent  on 
account  of  illness,  took  no  part. 


MISSOURI   SUPREME   COURT. 
(In  Banc.) 

H.  P.  CREASY 

V. 

WILSON  HALL,  Sheriff. 

(—  Mo.  —,  148  S.  W.  914.) 

Judgment  ^  finding  of  contempt  —  ef- 
fect In  habeas  corpns  proceeding. 
1.  A  judgment  of  a  court  committing  a 
witness  for  contempt,  that,  upon  the  facts, 
he  was  guilty  of  contempt,  is  not  binding 


in   a  habeas  corpus   proceeding  to   secure 
his   release. 

Contempt  —  evasive  answer  by  witness. 

2.  An  answer  by  a  witness  to  the  grand 
jury  in  response  to  a  question  whether 
or  not  he  had  bought  liquor  at  a  certain 
place  at  a  certain  time,  "I  could  not  say. 
Possibly  I  did,"  is  not  a  contempt  render- 
ing him  liable  to  summary  punishment. 

Same    ^    warrant    of    commitment    — 
sufficiency. 

3.  A  warrant  of  commitment  for  con- 
tempt of  court  in  refusing  to  answer  ques- 
tions as  a  witness  is  not  sufficient  under 
a  statute  requiring  the  particular  circum- 
stances of  the  offense  to  be  set  out,  where 
the  response  of  the  witness  to  the  question 
is  not  shown,  but  merely  the  conclusion  of 
the  court  that  he  refused  to  answer. 
Same  —  excessive  punishment. 

4.  A  judgment  committing  one  for  con- 
tempt is  void  where  it  imposes  a  term  of 
punishment  in  excess  of  that  allowed  by 
statute. 

Same  —  limitation  of  term  —  constitu- 
tionality. 

5.  Limitation  by  the  legislature  of  the 
term  for  which  imprisonment  may  be  im- 
posed for  contempt  of  court  is  not  uncon- 
stitutional. 

Same  —  definite  term  —  statutory  au- 
thority. 

6.  A  commitment  of  a  witness  to  a  defi- 
nite term  of  imprisonment  for  contempt  in 
refusing  to  answer  questions  is  invalid 
where  the  statute  authorizes  imprisonment 
until  he  gives  the  required  evidence. 

(June  10,  1912.) 


Note,  —  Evasive  or  false  answer  by  wit- 
ness as  contempt. 

This  note,  as  indicated  in  its  title,  is 
confined  to  false  or  evasive  answers  by  wit- 
nesses on  the  stand  as  distinguished  from 
an  absolute  refusal  to  answer. 

Blackstone,  vol  4,  p.  284,  in  considering 
the  principal  contempts,  notes  that  wit- 
nesses prevaricating  in  their  evidence  when 
sworn  are  guilty  of  contempt.  And  Park, 
J.,  says  that  "perjury  is  undbubtedly  a 
great  contempt  of  court,"  in  his  opinion, 
in  Stockham  v.  French,  1  Bing.  3G5. 

When  the  decisions  under  the  Federal 
bankruptcy  act,  subsequently  referred  to, 
are  taken  into  consideration,  the  weight 
of  authority  may  be  said  to  favor  the  posi- 
tion that  testimony  which  is  obviously 
false  or  evasive  is  equivalent  to  a  refusal 
to  testify,  and  punishable  as  contempt, 
assuming  that  a  refusal  to  testify  would 
be. 

The  case  of  Re  Steiner,  195  Fed.  299,  is  not 
strictly  in  point,  as  contempt  in  that  case 
was  predicated  of  a  false  alTidavit,  but  the 
following  excerpt  is  pertinent  on  the  ques- 
tion under  annotation:  ''It  is  thought 
that  perjury  upon  the  witness  stand  in 
the  presence  of  the  court  may  well  be  con- 
sidered a  contempt.  It  is  misbehavior  of 
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such  a  sort  as  'to  obstruct  the  adminis- 
tration of  pustice.'  "  "The  principal  charge 
is  that  perjury  was  committed,  and  it  is 
contended  that  perjury  cannot  constitute 
a  contempt.  Upon  the  argument  it  was 
suggested  that  the  same  act  could  not  be 
punished  twice.  This  suggestion  is  not 
found  in  the  brief;  it  is  not  persuasive. 
If,  by  the  same  act,  two  distinct  offenses 
are  committed,  it  is  difficult  to  see  why 
the  penalty  for  each  offense  should  not  be 
imposed.  If  a  person  should  commit  an 
assault  in  the  court  room  upon  the  mar- 
shal with  a  deadly  weapon,  in  order  to 
effect  the  release  of  a  prisoner,  while  his 
trial  was  going  on,  he  would  be  summarily 
committed  for  contempt,  but  such  commit- 
ment would  be  no  defense  to  a  prosecution 
for  assault  with  intent  to  kill." 

However,  it  has  been  held  that  false 
swearing  by  a  judgment  debtor,  in  proceed- 
ings supplementary  to  execution,  is  not 
punishable  for  contempt  under  the  Now 
York  Code  of  Civil  Procedure,  §  14,  which 
provides  in  effect,  irUer  alia,  that  one  may 
be  so  punished  for  contempt  for  refusing 
to  answer  as  a  witness.  Bernheiraer  v. 
Kelleher,  31  Misc.  404.  64  N.  Y.  Supp.  409, 
reversing  30  Misc.  829,  61  N.  Y.  Supp. 
1125;  Re  Ryan,  73  App.  Div.  138,  77  N. 
Y.  Supp.  132;   Becker  v.  Gerlich,  72  Misc. 
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APPLICATION  for  a  writ  of  habeas 
corpus  to  secure  petitioner's  release 
from  the  custody  of  the  sheriff  of  Boone 
County,  to  which  he  had  been  committed 
for  an  alleged  contempt  of  court.  Peti- 
tioner discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McBalne  &  Clark,  for  peti- 
tioner : 

The  petitioner  was  not  in  contempt  of 
court,  and  did  not  refuse  to  answer  ques- 
tions asked  by  the  foreman  of  the  grand 
jury;  and  a  court  has  no  power  or  author- 
ity to  punish  one  for  something  that  in 
point  of  law  and  fact  is  not  a  contempt  of 
court. 

State  ex  rel.  Terence  v.  Lazarus,  37  La. 
Ann.  314;  Re  Clark,  208  Mo.  121,  15  L.R.A. 
(N.S.)    389,   106    S.    W.   990;    Re   Dill,   32 


Kan.  668,  49  Am.  Rep.  605,  5  Pae.  39; 
Re  Ayers,  123  U.  S.  607,  31  L.  ed.  230,  8 
Sup.  Ct.  Rep.  164;  Ex  parte  Fisk,  113  U. 
S.  713,  28  L.  ed.  1117,  6  Sup.  Ct.  Rep.  724; 
Busheirs  Case,  Vaughan,  136,  6  How.  St. 
Tr.  999;  People  ex  rel.  Beattie  v.  Kavanagh, 
220  111.  49,  110  Am.  St.  Rep.  225,  77  N.  E. 
107;  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear, 
135  Mo.  265,  33  L.R.A.  341,  36  S.  W.  357, 
658;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  36; 
2  Church,  Habeas  Corpus,  2d  ed.  454;  Wyatt 
V.  People,  17  Colo.  261,  28  Pac.  961;  Re 
Shortridge,  99  Cal.  526,  21  L.R.A.  755,  37 
Am.  St.  Rep.  78,  34  Pac.  227. 

The  judgment  and  commitment  is  in- 
sufficient and  void  because  it  fails  to  set 
forth  the  facts  constituting  the  alleged 
contempt. 


157,  129  N.  Y.  Supp.  614  (obiter).  It  is 
intimated  at  least,  if  not  expressly  held, 
in  Re  Ryan,  supra,  that  contempt  cannot  in 
any  event  be  predicated  if  the  judgment 
debtor's  evasive  answers  in  such  a  proceed- 
ing, though  the  reversal  of  the  order  be- 
low, adjudging  him  guilty  of  contempt,  was 
based  upon  the  ground  that  there  was  no 
determination  of  the  loss  or  impairment  of 
any  remedy  of  the  other  party,  which  is 
essential  under  §  14. 

But  in  Becker  v.  Gerlich,  supra,  the  court, 
while  conceding  that  false  swearing  in  sup- 
plementary proceedings  is  not  punishable 
as  contempt,  holds  that  in  a  plain  case 
where  the  debtor  wilfully  denies  knowl- 
edge or  recollection  of  matters  concern- 
ing which  he  is  properly  questioned,  and 
concerning  which  it  is  incredible  that  he 
should  have  forgotten,  he  may  be  punished 
for  contempt,  not  because  he  has  testified 
falsely,  but  because  he  has  in  effect  refused 
to  testify  at  all. 

And  in  line  with  Cbeast  v.  Hall  is  State 
ex  rel.  Terence  v.  Lazarus,  37  La.  Ann.  314, 
holding  that  a  witness  testifying  falsely  is 
not  punishable  for  contempt  under  a  code 
provision  that  a  court  may  fine  and  im- 
prison a  witness  who  refuses  to  answer. 
The  court  remarked  that  it  would  be  un- 
seemly and  repugnant  to  justice  for  a  judge 
to  decide  that  a  witness  has  answered  un- 
truthfully a  question  which  he  was  obliged 
to  answer,  and  for  the  judges  summarily  to 
punish   him  for  contempt. 

But  in  Berkson  v.  People,  154  111.  81, 
39  N.  E.  1079,  affirming  51  111.  App.  102, 
a  judgment  debtor  was  held  guilty  of  con- 
tempt when,  upon  examination  in  proceed- 
ings supplementary  to  execution,  he  refused 
to  testify  honestly,  fairly,  and  truthfully 
concerning  his  property  and  his  disposition 
thereof,  and  to  account  therefor,  and  to 
turn  the  same  over  to  the  receiver. 

And  so  in  Re  Rosenberg,  90  Wis.  581,  63 
N.  W.  1065,  64  K  VV.  299,  on  an  application 
for  a  writ  of  habeas  corpus,  by  a  jud<?ment 
debtor  who  had  been  committed  for  a  con- 
tempt, the  court  held,  under  a  statute  giv- 
ing a  court  of  record  power  to  punish  any 
misconduct  of  a  person  summoned  as  a 
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witness  in  refusing  to  be  sworn  or  to  an- 
swer questions  as  such  witness,  that  the 
prevarication  by  a  witness  was  in  effect 
a  refusal  to  testify;  and  the  court  added 
that  if  the  statutory  authority  to  punish  a 
witness  so  testifying  for  a  contempt  were 
doubtful,  there  was  ample  authority  at 
common  law.  However,  in  Warren  v.  Ros- 
enberg, 94  Wis.  623,  69  N.  W.  .339,  a  subse- 
quent appeal,  it  was  held  that  the  lower 
court  was  not  justified  in  declaring  to  be 
false  the  testimony  of  the  judgment  debtor, 
and  he  was  released  from  custody.  But  the 
court  said  that,  had  the  difficulty  been 
correctly  diagnosed  by  the  lower  court, 
the  remedy — commitment  for  contempt — 
which  it  applied  had  the  sanction  of  the 
law. 

The  question  whether  or  not  a  witness 
on  the  stand  who  testifies  falsely  or  eva- 
sively is  guilty  of  contempt  has  been  passed 
upon  by  the  Federal  courts  in  many  cases 
arising,  for  the  most  part,  from  alleged 
contumacious  conduct  by  a  witness  before 
a  referee  in  bankruptcy.  In  many  cases 
false  or  evasive  testimony  before  such  a 
referee  is  held  punishable  as  a  contempt, 
under  §  41a  of  the  bankruptcy  act  of  1898, 
30  Stat,  at  L.  656,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3437,  providing,  inter  alia, 
that  "a  person  shall  not  in  proceedings  be- 
fore a  referee,  .  .  .  after  having  taken 
the  oath,  refuse  to  be  examined  according 
to  law.''  And  such  testimony  is  often  said 
to  amount  to  a  refusal  by  the  witness  to 
testify,  and  the  power  of  the  court  to  pun- 
ish such  contempt  is  upheld  under  §  41b 
of  the  same  act,  which  provides:  "The 
referee  shall  certify  the  facts  to  the  judge, 
if  any  person  shall  do  any  of  the  things 
forbidden  in  this  section.  The  judge  shall 
thereupon,  in  a  summmary  manner,  hear 
the  evidence  as  to  the  acts  complained  of, 
if  it  is  such  as  to  warrant  him  in  so  do- 
ing, punish  such  person  in  the  same  manner 
and  to  the  same  extent  as  for  a  contempt 
committed  before  the  court  of  bankruptcy, 
or  commit  such  person  upon  the  same  con- 
ditions as  if  the  doing  of  the  forbidden  act 
had  occnrred  with  reference  to  the  process 
of,  or  in  the  presence  of  the  court."     As 
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Re  Shull,  221  Mo.  623,  133  Am.  St.  Rep. 
496,  121  S.  W.  10;  Ex  parte  Kearney,  7 
Wheat.  38,  5  L.  ed.  391;  Church,  Habeas 
Corpus,  2d  ed.  §  308;  Hawes  v.  State,  46 
Neb.  149,  64  N.  W.  699;  Batchelder  v. 
Moore,  42  Cal.  412;  Schwarz  v.  Superior 
Ct.  Ill  Cal.  106,  43  Pac.  580. 

The  punishment  assessed  against  the 
petitioner — six  months'  imprisonment— is 
excessive  and  contrary  to  common -law  prac- 
tice and  the  statutes  of  the  state  of  Mis- 
souri, and  beyond  the  power  and  authority 
of  the  circuit  court  that  imposed  the  pun- 
ishment. 

Ward  V.  State,  2  Mo.  120,  22  Am.  Dec. 
449;  Ex  parte  Renshaw,  6  Mo.  App.  474; 
Re  Brockman,  233  Mo.  135,  134  S.  E.  977; 
Ex  parte  Eichel,  223  Mo.  258,  122  S.  W. 


743;  Ex  parte  Gauss,  223  Mo.  277,  135  Am. 
St.  Rep.  517,  122  S.  W.  741;  Bracey  v. 
Harris,  5  Mod.  308,  1  Ld.  Raym.  90;  Yox- 
ley's  Case,  1  Salk.  351;  People  ex  rel. 
Phelps  v.  Francher,  2  Hun,  226;  Re  Clark, 
65  Conn.  17,  28  L.R.A.  242,  31  Atl.  522. 

The  statute  law  of  Missouri  giving  the 
court  power  to  commit  a  witness  to  jail 
until  he  shall  answer,  where  the  witness 
refuses  to  answer,  is  constitutional. 

Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve, 
219  Mo.  170,  118  S.  W.  86,  16  Ann.  Cas. 
749;  Press  Pub.  Co.  v.  Associated  Press, 
41  App.  Div.  493,  68  N.  Y.  Supp.  708;  Ex 
parte  Wright,  65  Ind.  504;  Ex  parte  Cren- 
shaw, 80  Mo.  447;  State  ex  rel.  Chicago, 
B.  &  Q.  R.  Co.  V.  Bland,  189  Mo.  197,  88 
S.  W.  28,  3  Ann.  Cas.  1044;   State  ex  rel. 


indicated,  other  provisions  of  the  Federal 
statutes  are  invoked  in  some  of  the  cases 
to  sustain  the  power  to  punish  false  or 
evasive  testimony  as  contempt. 

In  Re  Bronstein,  182  Fed.  349,  a  witness 
other  than  the  bankrupt  was  held  guilty  of 
contempt  who  testified  falsely  or  intention- 
ally vaguely,  and  in  a  contradictory  man- 
ner, in  an  examination  before  a  referee  in 
bankruptcy,  under  §  41  of  the  bankruptcy 
act,  supra,  even  though  the  particular  in- 
stances of  false  swearing  were  neither  es- 
tablished according  to  the  strictness  of 
criminal  practice,  nor  shown  to  be  false  by 
proof  of  the  truth.  Further,  it  is  said  by 
the  court  that  §  2,  subdivision  16,  of  the 
bankruptcy  act,  gives  authority  to  the  bank- 
ruptcy courts  to  "punish  persons  for  con- 
tempts committed  before  referees,"  and 
that  the  same  power  is  given  by  §  725  of 
the  United  States  Revised  Statutes,  U.  S. 
Comp.  Stat.  1001,  p.  583,  providing  in  part 
that  the  district  (and  circuit)  courts  shall 
have  power  to  punish  contempts  of  their 
authority  by  a  party  or  a  witness,  and  pro- 
viding further  that  such  power  to  punish 
shall  not  be  construed  to  extend  to  any 
cases  except  a  "misbehavior"  in  the  pres- 
ence of  the  court,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice.  But 
see  the  later  decision  of  Magen  v.  Campbell, 
infra. 

In  Re  Fellerman,  149  Fed.  244,  the  court 
deemed  that  the  bankrupts  had  testified  in- 
tentionally falsely  and  evasively,  and  they 
were  adjudged  guilty  of  contempt,  and  it 
is  said  to  be  the  duty  of  the  bankrupts 
to  answer  truthfully  and  as  intelligently  as 
possible  when  examined  under  §  7,  sub- 
section 9,  30  Stat,  at  L.  548,  chap.  641,  U.  S. 
Comp.  Stat.  1901,  p.  3425,  providing  in 
effect  and  in  part  that  the  bankrupts  shall 
take  such  examinations  as  the  court  shall 
order,  and  submit  to  questioning  concerning 
all  matters  which  may  affect  the  adminis- 
tration of  their  estate;  and  further  it  is 
held  that,  "in  order  to  render  a  witness 
guilty  of  contempt,  it  is  not,  however,  nec- 
essary to  allege  or  prove,  either  with  the 
strictness  of  criminal  practice  or  by  laxer 
methods,  particular  instances  of  false 
41  L.R.A.(N.S.) 


swearing,  demonstrating  the  falsity  by 
proving  the  truth.  It  is  enough  if  the  wit- 
ness's conduct  tends  to  bring  the  authority 
of  the  law  and  of  the  court  engaged  in  the 
administration  of  the  law  into  disrespect  or 
disregard." 

And  so,  in  Re  Gitkin,  164  Fed.  71,  the 
bankrupt  was  held  guilty  of  contempt  be- 
cause his  testimony  was  wilfully  false, 
vague,  and  evasive,  and  in  effect  was  a 
refusal  to  testify,  and  therefore  amounted 
to  a  contempt  under  §  41  of  the  bankruptcy 
act,  supra. 

An  alleged  bankrupt  was  held  guilty  of 
a  "misbehavior,"  and  in  contempt,  under 
U.  S.  Rev.  Stat.  §  726,  U.  S.  Comp.  Stat. 
1901,  p.  683,  providing  in  part  that  the 
court  may  punish,  for  contempt,  witnesses 
guilty  of  "misbehavior"  in  its  presence,  in 
Ex  parte  Bick,  155  Fed.  908„  where  he  tes- 
tified falsely,  vaguely,  and  evasively  before 
a  special  commissioner,  an  instrument  of 
the  court,  with  the  intent  of  misleading  the 
court  and  of  concealing  his  assets;  and  his 
"misbehavior,"  for  which  he  was  punished 
subsequently  to  an  adjudication  of  bank- 
ruptcy, was  held  as  much  a  "misbehavior" 
as  if  he  had  not  testified  at  all. 

And  in  Re  Schulman,  101  C.  C.  A.  361. 
177  Fed.  191,  affirming  167  Fed.  237,  a 
bankrupt  was  held  guilty  of  contempt  under 
the  provisions  of  §  41  of  the  bankruptcy  act, 
supra,  when,  upon  his  examination  under 
§  7  of  the  bankruptcy  act,  providing  that 
the  bankrupt  shall  submit  to  an  examina- 
tion concerning  the  conduct  of  his  business, 
the  cause  of  nis  bankruptcy,  his  dealings 
with  his  creditors  and  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  prop- 
erty, he  sought  to  evade  *his  duty  by  pre- 
tended ignorance,  and  testified  falsely. 

So,  too,  the  bankrupt  was  adjudged  guil- 
ty of  contempt  under  §  41  of  the  bank- 
ruptcy act,  supra,  in  Re  Shear,  188  Fed. 
677,  where  he  gave  wilfully  evasive  and 
false  testimony;  and  the  court  suggested 
that  he  had  failed  to  withdraw  the  false 
testimony  though  offered  abundant  oppor- 
tunity. However,  the  property  concerning 
which  the  false  oath  was  made  was  subse- 
quently  delivered  to  the   trustee,   and   no 
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Crow  V.  Shepherd,  177  Mo.  205,  99  Am.  St. 
Rep.  624,  76  S.  W.  79;  State  v.  Morrill,  16 
Ark.  386;  Cole  v.  Egan,  62  Conn.  219; 
Wyatt  V.  People,  17»Colo.  261,  28  Pac.  961; 
Ex  parte  Edwards,  11  Fla.  174;  Swafford 
V.  Berrong,  84  Ga.  65,  10  S.  E.  593;  Little 
V.  State,  90  Ind.  338,  46  Am.  Rep.  224; 
Stewart  v.  State,  140  Ind.  7,  39  N.  E.  508; 
Re  Millington.  24  Kan.  214;  State  v. 
Thomas,  74  Kan.  360,  86  Pac.  499;  Arnold 
V.  Com.  SO  Ky.  300,  44  Am.  Rep.  480; 
State  ex  rel.  Rivoire  v.  St.  Paul,  104  La. 
203,  28  So.  973;  Langdon  v.  Wayne  Circuit 
Judges,  76  Mich.  358,  43  N.  W.  310;  Slo- 
man  v.  Reilly,  95  Mich.  264,  54  N.  W.  869; 
State  ex  rel.  Holland  v.  Miesen,  08  Minn. 
19,  106  N.  W.  1134,  108  N.  W.  513;  State 
ex  rel.  Flynn  v.  Fifth  Judicial  Dist.  Ct.  24 


Mont.  33,  60  Pac.  493;  Re  Patterson,  99 
N.  C.  407,  6  S.  E.  643;  Re  Hatfield,  17 
App.  Div.  430,  45  N.  Y.  Supp.  270;  Myers 
V.  State,  46  Ohio  St.  473,  15  Am.  St.  Rep. 
638,  22  N.  E.  43;  Ex  parte  Gudenoge,  2 
Okla.  Crim.  Rep.  110,  100  Pac.  39;  Mc- 
Carthy V.  State,  89  Tenn.  543,  15  S.  W. 
736;  Ex  parte  Tinsley,  37  Tex.  Crim.  Rep. 
517,  6o  Am.  St.  Rep.  818,  40  S.  W.  306; 
Ex  parte  Kearby,  35  Tex.  Crim.  Rep,  531, 
34  S.  W.  635;  Yoder  v.  Com.  107  Va.  823, 
57  S.  E.  681 ;  State  v.  McClaugherty,  33  W. 
Va.  250,  10  S.  E.  407;  Re  Pierce,  44  Wis. 
411. 

Messrs.  £.  C.  Anderson  and  W.  H. 
Sapp,  for  respondent: 

The  petitioner  is  in  custody  under  a  per- 
fectly valid  commitment,  legal  and  regular 


harm  came  to  the  estate,  and  therefore  the 
punishment  was  merely  by  a  fine. 

But  in  Magen  v.  Campbell,  108  C.  C.  A. 
531,  186  Fed.  675,  reversing  179  Fed.  572, 
a  judgment  of  contempt  was  reversed  be- 
cause the  essence  of  the  charge  against  the 
bankrupt  was  perjury,  which  in  part  con- 
sisted of  a^'^wers  such  as,  "I  don  t  know," 
"I  can't  tei.,"  to  questions  necessarily  sus- 
ceptible of  unequivocal  answers.  Here  the 
court  intimated,  without  more  detail,  that 
the  charge  might  have  been  upheld  had 
the  trustee  in  bankruptcy  drawn  his  peti- 
tion 80  as  to  make  a  case  of  contempt  under 
§  41  of  the  bankruptcy  act,  supra.  And 
it  is  further  held  in  this  case  that  this 
section  furnishes  the  only  authority  con- 
ferred by  the  bankruptcy  act  upon  the 
courts  for  punishing  i|  contempt  before  a 
referee.  See,  however,  the  earlier  case  of 
Re  Bronstein,  supra,  and  other  cases. 

And  in  Re  SingeV,  174  Fed.  208,  23  Am. 
Bankr.  Rep.  28,  without  allusion  to  any 
particular  statute,  the  court  held  guilty  of 
contempt  a  bankrupt  who  evaded  persist- 
ently making  direct  answers  to  questions 
concerning  the  recent  sale  of  a  house  in 
regard  to  which  his  ignorance  must  have 
been  assumed. 

So,  a  witness  was  pronounced  guilty  of 
contempt  which  evaded  telling  the  whole 
truth,  and  professed  ignorance  as  to  mat- 
ters necessarily  within  his  knowledge,  be- 
fore a  referee  in  bankruptcy,  in  Re  Mich- 
aels, 194  Fed.  652,  where,  without  refer- 
ence to  any  statutory  authority  or  prece- 
dent, the  witness  was  cited  before  the  court 
for  punishment,  and  the  matter  was  held 
open  as  to  another  witness  so  long  as  he 
might  remain  a  fugitive. 

In  Re  Salkey,  6  Biss.  269,  Fed.  Cas.  No. 
12,253,  the  bankrupts  were  held  punishable 
for  contempt  because  they  failed  to  ac- 
count for  certain  assets  known  to  have  been 
in  their  possession  within  a  month  preced- 
ing the  bankruptcy,  and  because  they  de- 
nied their  ability  to  account  for  the  as- 
sets. The  court  claimed  that  authority  for 
the  commitment  was  necessarily  implied 
by  §  26  of  the  then  existing  bankruptcy 
law,  delegating  to  the  court  the  power  to 
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require  an  accounting  of  all  matters  re- 
lating to  the  estate;  and  the  court  cited 
with  approval  the  rule  of  the  English  cases, 
infra.  See,  however.  Re  Mooney,  infra.  A 
writ  of  habeas  corpus  was  denied  the  con- 
temners in  6  Biss.  280,  Fed.  Cas.  No.  12,- 
254. 

In  Re  Wiesebrock,  188  Fed.  757,  the 
bankrupt  was  found  guilty  of  contempt,  and 
his  appearance  was  orderec^  in  court  for  a 
disposition  of  the  matter  because  of  "his 
disregard  of  his  duties  as  a  bankrupt  and 
the  way  in  which  he  failed  to  comply  with 
what  the  bankruptcy  statute  requires  him 
to  do,"  althoiigh  he  had  corrected  much  of 
his  false  testimony,  and  his  creditors  nei- 
ther sought  to  prosecute  him  criminally  nor 
to  retover  any  assets.  No  mention  was 
made  by  the  court  of  any  particular  section 
of  the  bankruptcy  act.  However,  in  this 
connection,  should  be  considered  Re  Gordon, 
167  Fed.  239,  where  the  court  refused  to 
punish  for  a  contempt  a  bankrupt  who  had 
retracted  his  false  testimony  in  the  course 
of  the  examination  in  which  it  was  given. 
In  this  case  "the  alleged  contempt  consists 
in  the  bankrupt's  repeated  denials  that  he 
had  any  money  in  his  pockets,  when  first 
questioned  on  the  subject."  In  this  deci- 
sion the  court  also  said:  ''I  think,  there- 
fore, as  a  general  rule,  that,  in  all  cases 
in  which  the  bankrupt  has  begun  by  giving 
even  intentionally  false  testimony,  if,  dur- 
ing the  course  of  the  same  examination,  he 
changes  his  mind  and  testifies  truthfully, 
he  ought  not  to  be  punished  for  contempt. 
In  exceptional  cases,  or  in  cases  where  the 
recantation  does  not  take  place  until  ad- 
journed dates,  and  in  the  meanwhile,  be- 
cause of  his  false  testimony,  any  injury  has 
happened  to  the  estate,  a  different  conclu- 
sion may  be  reached."  The  Gordon  decision 
was  not  referred  to  in  the  Wiesebrock  opin- 
ion, but  in  the  Wiesebrock  opinion  it  does 
not  appear  that  the  bankrupt's  contumacious 
conduct  was  concluded  in  one  examination, 
and  there  is  no  indication  as  to  whether  or 
not  the  bankrupt's  estate  was  harmed,  while 
in  the  Gordon  Case  it  afTirmativelv  appears 
that  no  harm  came  fr'^m  tl'e  fa'se  testi- 
mony. In  the  Gordon  Case,  too,  it  is  pos- 
31 
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M  to  form  and  substance;  therefore  the 
supreme  court  cannot  inquire  into  the  pro- 
priety and  justice  of  the  commitment. 

Ex  parte  Millett,  37  Mo.  App.  76;  Ex 
parte  Qoodin,  67  Mo.  637;  Ex  parte  Krieger, 
7  Mo.  App.  368;  Ex  parte  McKee,  18  Mo. 
509;  Ex  parte  Renshaw,  6  Mo.  App.  474; 
Ex  parte  Toney,  11  Mo.  662;  Re  ShuU,  221 
Mo.  627,  133  Am.  St.  Rep.  496,  121  S.  W. 
10;  Church,  Habeas  Corpus,  §  315,  p.  444; 
9  Cyc.  64, 

Petitioner  was  guilty  of  a  direct  con- 
tempt; therefore  punishment  was  summa- 
rily inflicted  without  a  hearing  or  oppor- 
tunity given  to  petitioner  to  make  defense, 
which  was  regular. 

Ex  parte  Eichel,  223  Mo.  258,  122  S.  W. 
743;  Re  Clark,  208  Mo.  146,  15  L.R-^. 
(N.S.)  389,  106  S.  W.  990;  Ex  parte  Ren- 
shaw,  6  Mo.  App.  474;  Ex  parte  Buskett, 
106  Mo.  602,  14  L.R.A.  407,  27  Am.  St. 
Rep.  378,  17  S.  W.  753,  9  Am.  Crim.  Rep. 
754;  Ex  parte  Mason,  16  Mo.  App.  41; 
Ward  ▼.  State,  2  Mo.  121,  22  Am.  Dec. 
449. 

The  punishment  assessed  against  the 
petitioner  is  not  excessive,  and  is  not  con- 
trary to  the  c^mon-law  practice. 

Chicago,  B.  &  Q.  R.  Co.  y.  Gildersleeve, 
219  Mo.  170,  118  S.  W.  86,  16  Ann.  Cas. 
749;  State  ex  rel.  Crow  v.  Shepherd,  177 
Mo.  209,  99  Am.  St.  Rep.  624,  76  S.  W.  79; 
State  ex  rel.  Haughey  v.  Ryan,  182  Mo. 
349,  81  S.  W.  435;  Ex  parte  Crenshaw,  80 
Mo.  456;  Re  Bouquette,  14  Mo.  App.  576; 
Ex  parte  Kenney,  105  Mo.  535,  16  S.  W. 
938;  State  ▼.  Bockstruck,  136  Mo.  335,  38 


S.  W.   317;    Re  Knaup,   144   Mo.  665, 
Am.  St.  Rep.  435,  46  S.  W.  151. 


Kenntah,  J.,  delivertd  the  opinion  of  the 
court : 

The  petitioner,  H.  P.  Creasy,  presented 
his  application  for  a  writ  of  habeas  corpus 
to  a  member  of  division  No.  2  of  this  court, 
in  vacation,  alleging  in  his  petition  that 
he  was  unlawfully  imprisoned  and  re- 
strained of  his  liberty  by  the  sheriff  of 
Boone  county.  The  writ  was  granted  as 
prayed,  and  made  returnable  to  said  di- 
vision No.  2,  at  the  October  term  thereof, 
1911.  In  due  time  the  sheriff  made  return, 
whereupon  the  petitioner  filed  a  reply 
which,  under  the  agreed  statement  of  facts, 
may  be  treated  as  a  demurrer  to  the  re- 
turn. The  case  was  submitted  for  decision 
upon  an  agreed  statement  of  facts,  which 
fully  covers  every  question  presented  for 
decision.  Roy,  Commissioner,  sitting  in 
said  division,  and  to  whom  the  case  was 
assigned,  submitted  an  opinion,  concurred 
in  by  Blair,  Commissioner,  sustaining  the 
judgment  of  the  trial  court  committing  the 
peitioner  for  contempt,  and  remanding  him 
to  the  custody  of  the  sheriff.  That  opinion 
is  in  accord  with  the  cases  of  State  ex  rel. 
Crow  V.  Shepherd,  177  Mo.  206,  99  Am.  St. 
Rep.  624,  76  S.  W.  79,  and  Chicago,  B.  ft 
Q.  R.  Co.  V.  Gildersleeve,  219  Mo.  170,  118 
S.  W.  86,  16  Ann.  Cas.  749,  hereinafter 
referred  to.  Without  adopting  that  opinion 
as  the  opinion  of  this  court  (there  being 
grave  questions  involved,  heretofore  de- 
cided by  a  divided  court  in  banc  contrary 


sible  that  the  bankrupt  thought  he  had  a 
right  to  answer  as  he  did,  while  no  sug- 
gestion is  offered  on  that  point  in  the  Wiese- 
brock  opinion. 

In  Chicago  Directory  Co.  v.  United  States 
Directory  Co.  123  Fed.  194,  where  the  con- 
temners procured  the  fabrication  of  a  por- 
tion of  their  city  directory,  which  was  pre- 
sented to  the  court  on  their  behalf,  they 
were  adjudged  guilty  of  contempt  where  the 
evidence  was  offered  to  prove  that  the  di- 
rectoi7  did  not  infringe  a  copyright.  The 
report  of  this  case  fails  to  indicate  with 
certainty  whether  or  not  the  contemners 
were  so  adjudged  because  of  their  false  af- 
firmance of  the  fabricated  pages  while  act- 
ing as  witnesses  on  the  stand,  and  so  this 
case  may  also  be  without  the  scope  of  the 
note. 

In  England  there  was  statutory  provision 
for  commitment  for  contempt,  of  a  witness, 
by  the  court,  under  §  260,  12  A  13  Vict, 
chap.  106,  and  by  the  commissioners  under 
the  bankruptcy  act  in  5  Geo.  II.  In  these 
cases  the  commitment  of  witnesses  for  a  con- 
tempt was  approved  where  their  answers  to 
proper  questions  were  "unsatisfactory." 
Rex  v.  Perrot,  2  Burr.  1122;  Rex.  v.  Per- 
rot,  2  Burr.  1215;  Taylor's  Case,  8  Ves.  Jr. 
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328;  Ex  parte  Legge,  17  Jur.  415,  22  L.  J. 
Q.  B.  N.  S.  345;  Ex  parte  Lord,  16  Mees. 
&  W.  462,  16  L,  J.  Exch.  N.  S.  118,  11  Jur. 
186;  Ex  parte  Bradbury,  14  C.  B.  15,  2  C.  L. 
R.  585,  23  L.  J.  C.  P.  N.  S.  25,  18  Jur.  189; 
Ex  parte  Nowlan,  6  T.  R.  118,  3  Revised 
Rep.  130,  11  Ves.  Jr.  511.  The  words  of 
Lord  Kenyon,  Ch.  J.,  in  Ex  parte  Nowlan, 
6  T.  R.  118,  are  applicable  as  explanatory 
of  these  English  decisions.  He  said:  'There 
are  no  technical  rules  by  which  cases  of 
this  kind  are  determined,  but  the  question  in 
each  particular  case  is  whether  the  answers 
given  by  the  bankrupt  be  or  be  not  suffi- 
cient to  satisfy  the  mind  of  any  reasonable 
person." 

It  was  said  in  Re  Mooney,  14  Blatchf. 
204,  Fed.  Cas.  No.  9,748,  that  the  English 
cases  (citing  the  most  of  those  set  out  su- 
pra) are  generally  founded  upon  a  statute 
expressly  conferring  the  power  to  commit 
a  bankrupt  for  contempt  when  his  testi- 
mony is  "unsatisfactory,"  and,  without  any 
allusion  to  a  particular  statute  of  this 
country,  the  court  says  further  that  our 
statutes  are  not  so  broad,  and  therefore  the 
English  cases  are  not  entirely  safe  guides, 
holding  in  this  respect  contrary  to  the  deci- 
sion in  Re  Salkey,  supra.  R.  8.  N. 
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to  the  views  of  division  2),  tbe  cause  was 
transferred  by  said  division  to  the  court 
in  banc,  where  it  was  again  argued  and 
submitted,  and  assigned  to  the  writer  for 
an  opinion. 

Before  the  case  was  so  assigned  in  banc, 
an  opinion  dissenting  from  that  prepared 
by  Roy,  Ck)mmisBioner,  was  filed  by  my 
learned  associate.  Graves,  J.  After  an  ex- 
amination of  the  record  and  the  questions 
of  law  involved,  I  have  concluded  that  the 
opinion  filed  as  a  dissent  contains  such  an 
exhaustive  review  of  the  law,  and  is  so 
sound  in  its  reasoning  and  conclusions,  that 
it  would  be  useless  to  attempt  to  add  there- 
to. I  shall  therefore  set  out  as  a  state- 
ment of  the  case  the  agreed  statement  of 
facts  filed  by  the  parties  hereto,  and  adopt, 
as  the  opinion,  what  was  thus  filed  by 
Graves,  J.,  as  a  dissent. 

Agreed  statement  of  facts. 

*Ti  is  agreed  by  and  between  petitioner 
and  respondent  herein,  for  the  purpose  of 
avoiding  the  necessity  of  taking  testimony, 
that  this  case  shall  be  submitted  to  the 
court  upon  the  following  statement  of 
facts,  which  it  is  agreed,  if  the  evidence 
were  taken,  would  be  disclosed  by  the  evi- 
dence; it  being  further  agreed  that  any 
fact  hereinafter  set  forth  may  be  objected 
to  for  irrelevancy  or  immateriality  in  the 
argument  and  submission  of  this  cause  by 
either  party  hereto.  It  is  further  agreed 
that  respondent  waives  no  right  to  ob- 
ject to  the  consideration  of  the  facts  lead- 
ing up  to  and  surrounding  the  commitment 
of  petitioner: 

'*1.  That  the  grand  jury  called  at  the 
October  term  of  the  Boone  county  circuit 
court,  1911,  before  which  petitioner  was 
called  as  a  witness,  was  a  duly  called  and 
qualified  grand  jury,  and  that  W.  F.  Rob- 
inson was  the  duly  authorized  and  acting 
foreman  of  said  grand  jury. 

**2.  That  H.  P.  Creasy  was  duly  sub- 
poenaed before  the  grand  jury  on  the  4th 
day  of  October,  1911.  That  at  the  time 
said  Creasy  appeared  before  said  grand 
jury,  said  grand  jury  had  under  considera- 
tion the  investigation  of  the  illegal  sale 
of  intoxicating  liquors  in  Boone  county  by 
divers  and  sundry  persons.  That  petition- 
er was*  then  asked  the  following  questions 
by  the  foreman  of  said  grand  jury:  'Q.  1. 
H.  P.  Creasy,  did  you,  on  September  22, 
1911,  buy  one  pint  of  whisky  for  Jimmy, 
the  tailor  that  works  for  Harrell?  Q.  2. 
H.  P.  Creasy,  did  you,  on  Thursday,  Sep- 
tember 21,  1011,  about  6  o'clock  p.  m.,  buy 
one-half  pint  of  whisky  for  Tom  Newby, 
from  the  negro.  Squire  Bannister,  at  Tom 
Morris's  drug  store?'  That  said  H.  P. 
41  L.R.A.(N.S.) 


Creasy  replied  to  said  questions  that  he 
did  not  remember  whether  he  did,  on  Sep- 
tember 22,  1911,  buy  one  pint  of  whisky 
for  Jimmy,  the  tailor  that  works  for  Har- 
rell, and  did  not  remember  whether  he  did, 
on  Thursday,  September  21,  1911,  about  0 
o'clock  P.  K.,  buy  one-half  pint  of  whisky 
from  the  negro.  Squire  Bannister,  at  Tom 
Morris's  drug  store.  That,  upon  being  fur- 
ther asked  and  commanded  to  answer,  he 
made  the  following  reply  to  the  aforesaid 
questions:  Answer  to  question  No.  1:  1 
could  not  say.  Possibly  I  did.'  Answer  to 
question  No.  2:  1  could  not  say.  Probably 
I  did.'  That  the  said  H.  P.  Creasy  was 
released  and  discharged  from  attendance 
upon  said  grand  jury,  but  thereafter,  on  the 
afternoon  of  said  date,  to  wit,  October  4, 
1911,  he  was  again  summoned  to  appear 
before  said  grand  jury,  and  again  the  ques- 
tions above  referred  to.  No.  1  and  No.  2, 
were  asked  him,  and  that  on  this  occasion, 
being  the  second  time  he  had  appeared  be- 
fore said  grand  jury,  petitioner  made  the 
same  answer,  to  wit:  Answer  to  question 
No.  1:  'I  could  not  say.  Possibly  I  did.' 
Answer  to  question  No.  2:  1  could  not  say. 
Probably  I  did.'  That  thereupon  the  fore- 
man of  the  grand  jury,  W.  F.  Robinson, 
wrote  out  said  questions  and  answers  set 
forth  in  Exhibit  B,  attached  to  petitioner's 
application  for  the  writ  of  habeas  corpus 
herein,  which  questions  and  answers  as 
there  referred  to  are  as  follows:  'No.  1: 
H.  P.  Creasy,  did  you,  on  September  22, 
1911,  buy  one  pint  of  whisky,  for  Jimmy, 
the  tailor  who  works  for  Harrell?  Answer: 
I  could  not  say.  Possibly  I  did.  No.  2: 
H.  P.  Creasy,  did  you,  on  Thursday,  Sep- 
tember 21,  1911,  about  6  o'clock  p.  m., 
buy  one-half  pint  of  whisky  for  Tom  New- 
by, from  the  negro.  Squire  Bannister,  at 
Tom  Morris's  drug  store?  Answer:  I  could 
not  say.  Probably  I  did.  The  above  ques- 
tions were  asked  the  witness  H.  P.  Creasy, 
and  he  made  the  answers  above  recorded, 
which  are  ifot  satisfactory  answers  to  the 
grand  jury.  W.  F.  Robinson,  foreman.' 
These  questions  and  answers  were  sent  by 
the  foreman  of  the  grand  jury  as  above  set 
forth  to  the  Hon.  David  H.  Harris,  judge 
of  the  Boone  county  circuit  court  then  in 
session,  and  the  court  notified  the  grand 
jury  that  the  witness  was  bound  to  answer 
these  questions,  'Yes,'  or  'No;'  that,  when 
the  foreman  of  the  grand  jury  so  informed 
Creasy  that  his  answers  must  be  'Yes'  or 
'No,'  he  stated  that  he  could  not  answer 
the  questions  'Yes'  or  'No.*  Said  H.  P. 
Creasy  was  then  taken  before  the  Hon. 
David  H.  Harris,  judge  of  the  court  afore- 
said, and  while  said  court  was  in  session; 
and  he  was  asked  by  the  court  if  he  fully 
understood  the  questions,  to  which  he  re- 
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pied  that  he  did.  To  refresh  his  memory 
he  was  then  asked  by  the  court  if  he  knew 
the  persons  mentioned  in  the  questions,  and 
if  he  was  in  Columbia  on  the  dates  men- 
tioned, to  which  he  replied  in  the  affirma- 
tive. He  was  then  asked  if  he  was  af- 
flicted with  a  defective  memory,  to  which 
he  replied  that  his  memory  was  as  good  as 
it  ever  was.  It  was  then  explained  to  him 
by  said  court  that  what  the  grand  jury 
wanted  was  an  unequivocal  answer  to  their 
questions, — that  is,  *Yea'  or  *No/ — and  that 
the  events  being  of  such  recent  occurrence 
that  he  certainly  should  be  able  to  re- 
member them.  He  then  replied  to  said 
court,  1  can't  give  them  any  diflTerent 
answer.  This  is  the  best  I  can  do  for  you.' 
And  from  his  manner  of  replying  to  the 
court's  questions,  and  from  his  general 
demeanor  while  before  the  court,  there  was 
no  question  in  the  mind  of  the  court  that 
the  witness  was  wilfully  and  knowingly 
withholding  proper  information  sought  by 
the  grand  jury,  and  that  the  answer  was 
considered  by  the  court  to  be  evasive  and 
equivocal,  and  was  considered  by  the  court 
simply  a  subterfuge  to  avoid  answering  at 
all,  and  in  the  opinion  of  the  court  amount- 
ed to  a  refusal  to  answer,  and,  so  believing 
and  holding,  the  court  adjudged  him  guilty 
of  contempt  as  set  out  in  the  order,  a  copy 
of  which  is  attached  to  respondent's  re- 
turn. 

"3.  That  respondent  holds  petitioner  by 
virtue  of  the  order  and  judgment  of  the 
circuit  cour1>  of  Boone  county,  Missouri, 
duly  entered  of  record  on  the  4th  day  of 
October,  1911,  by  the  clerk  of  said  court, 
and  a  certified  copy  thereof  under  the  hand 
and  seal  of  the  clerk  of  said  court  made 
out  and  delivered  to  this  respondent  as 
sheriff  of  Boone  county,  Missouri,  and  that 
respondent  holds  petitioner  under  no  other 
warrant,  commitment,  or  authority  other 
than  the  order  and  judgment  aforesaid  and 
the  certified  copy  of  said  order  and  judg- 
ment delivered  to  said  respondent  by  the 
clerk  of  said  court  as  aforesaid." 

Opinion. 

"T.  First.  I  do  not  agree  that  the  judg- 
ment of  the  court  nisi  in  contempt  pro- 
ceedings is  conclusive  in  this  court  upon  the 
facts,  when  issues  as  to  the  facts  are  made 
upon  the  hearing  of  the  writ  of  habeas 
corpus.  The  writ  of  habeas  corpus  has  a 
peculiar  constitutional  sanctity,  which  this 
court  will  not  permit  to  be  frittered  away 
by  any  judicial  ascertainment  of  the  facts, 
except  the  ascertainment  made  by  the  court 
trying  the  case  under  this  peculiar  writ  of 
right.  Our  constitutional  provision  as  to 
writ  of  habeas  corpus  has  a  deep-seated 
41  L.R.A.(N.S.) 


meaning.  It  was  lodged  there  for  the  sole 
purpose  of  affording  one  deprived  of  liberty 
the  right  to  have  the  cause  of  his  deten- 
tion investigated,  and,  too,  whether  such 
detention  was  upon  the  judgment  of  a 
court,  or  was  upon  some  other  alleged  au- 
thority. To  say  that  the  committing  court 
in  contempt  proceedings  can  absolutely  con- 
clude an  investigation  of  the  facts  by  the 
tribunal  hearing  the  writ  of  habeas  corpus 
is  giving  the  judge  whose  court  has  been 
the  target  of  an  alleged  contempt  more 
power  than  our  Constitution  ever  contem- 
plated. If  such  be  the  law,  the  only  thing 
left  for  the  court  hearing  the  writ  of  habeas 
corpus  is  to  determine  whether  the  judg- 
ment and  writ  of  commitment  are  regular 
upon  their  face.  If  they  are,  then  the 
prisoner  must  be  remanded,  it  matters  not 
how  flagrantly  the  offended  judge  may 
have  disregarded  the  facts.  Judgments  in 
contempt  proceedings  are  in  a  measure 
different  from  other  judgments.  They  are 
judgments  entered  by  one  not  altogether 
disinterested.  They  may  not  be  cool,  dis- 
passionate judgments,  but  may  be  shaded 
by  the  feelings  of  one  presiding  over  a 
court  thought  to  have  been  outraged  by  the 
conduct  of  a  person  in  attendance  upon 
such  court.  Human  liberty  is  too  sacred 
under  our  Constitution  to  say  that,  under 
a  judgment  emanating  from  such  a  source, 
the  actual  facts  are  not  for  review  in  the 
court  trying  the  writ  of  habeas  corpus. 
Mere  jurisdiction  of  the  person  and  the 
subject-matter  is  not,  and  should  not  be, 
the  test  of  a  valid  judgment  in  a  contempt 
proceeding.  This  is  the  test  in  ordinary 
judgments,  but,  out  of  respect  for  consti- 
tutional provision  with  reference  to  the 
writ  of  habeas  corpus,  many  courts  have 
gone  further,  and,  as  to  contempt  judg- 
ments, have  said  that,  in  order  to  sustain 
the  contempt  judgment,  it  must  not  only 
be  shown  that  the  court  had  jurisdiction 
of  the  person,  and  of  the  subject-matter. 
— ^i.  e.,  contempt, — but  that  it  must  be 
shown  that  under  both  the  law  and  the 
facts  the  particular  judgment  could  be  sus- 
tained. A  learned  discussion  of  this  exact 
point  is  found  from  the  pen  of  Davidson, 
P.  J.,  of  the  Texas  court  of  criminal  ap- 
peals, in  the  case  of  Ex  parte  Duncan,  42 
Tex.  Crim.  Rep.  661,  62  S.  W.  758. 

*'In  the  course  of  his  opinion  in  that 
case  Judge  Davidson  says:  'There  is  noth- 
ing in  evidence  before  this  court,  outside 
the  facts  recited  in  the  judgment  entered 
on  the  2l3t  of  March,  which  shows  that 
relator  made  use  of  any  language  in  any 
way  discourteous,  or  which  could  have  been, 
under  the  circumstances,  construed  in  any 
other  way  than  an  indignant  protest  of  an 
unoffending  citizen  against  the  unlawful  ar- 
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rest  and  humiliation  to  which  he  had  been 
subjected  without  legal  authority;  nor  was 
his  manner  offensive  or  discourteous,  but. 
upon  the  contrary,  all  the  evidence  (the 
facts  recited  in  the  judgment  excepted) 
shows  that  neither  his  language  nor  man- 
ner was  in  any  respect  offensive,  such  as 
to  form  the  basis  for  the  proceeding  in 
contempt.  A  judgnjent  which  is  void  is 
conclusive  of  nothing,  and  may  be  the  sub- 
ject of  inquiry  in  a  collateral  proceeding. 
The  recited  facts  therein  are  not  binding  in 
any  way  nor  for  any  purpose.  Nor  can  the 
court  make  contempt  of  that  which  is  not 
contempt  (Church,  Habeas  Corpus,  §  152). 
And  every  attempt  to  do  so  would  be  in 
excess  of  authority  or  jurisdiction,  as  much 
so  as  if  the  court  had  no  authority  or 
power  to  punish  for  contempt,  either  in 
relation  to  the  person  or  subject-matter. 
There  must  be  contempt  in  order  to  justify 
punishment  for  that  offense.  *'There  are 
three  essential  elements  necessary  to  ren- 
der conviction  valid.  These  are  that  the 
court  may  have  jurisdiction  over  the  sub- 
ject-matter, the  person  of  the  defendant, 
and  the  authority  to  render  the  particular 
judgment.  If  either  of  these  essential  ele- 
ments are  lacking,  the  judgment  is  fatally 
defective,  and  the  prisoner  held  under  such 
judgment  may  be  released  on  habeas 
corpus."  Ex  parte  Degener,  30  Tex.  App. 
576,  17  S.  W.  1111;  Ex  parte  Taylor,  34 
Tex,  Crim.  Rep.  591,  31  S.  W.  641;  Ex 
parte  Tinsley,  37  Tex.  Crim.  Rep.  517,  66 
Am,  St,  Rep.  818,  40  S.  W.  306;  Ex  parte 
Kearby,  35  Tex.  Crim.  Rep.  531,  34  S.  W. 
635,  Id.  35  Tex.  Crim.  Rep.  634,  34  S.  W. 
962;  Brown,  Jur.  §§  109,  110;  Ex  parte 
Lake,  37  Tex.  Crim.  Rep.  656,  66  Am.  St^ 
Rep.  848,  40  S.  W.  727.  "Some  of  the  older 
authorities  regard  jurisdiction  of  the  mat- 
ter and  the  prisoner  sufficient  to  give  the 
court  jurisdiction  to  pronounce  the  judg- 
ment, which  could  not  be  successfully  as- 
sailed by  this  writ.  The  rule  now,  sup- 
ported by  high  and  abundant  authority  and 
excellent  reason,  is  that  the  court  must  not 
only  have  jurisdiction  over  the  person  and 
the  matter,  but  authority  to  render  the 
particular  judgment.  The  judgment  is  not 
conclusive  upon  the  question  of  the  au- 
thority of  the  court  to  render  it.  That,  as 
well  as  any  other  matter  which  would  ren- 
der the  proceedings  void,  is  open  to  in- 
quiry." 7  Am.  &  Eng.  Enc.  Law,  2d  ed. 
36;  People  ex  rel.  Tweed  v.  Liscomb,  60  N. 
Y.  559,  19  Am.  Rep.  211;  People  ex  rel. 
Munsell  v.  Oyer  &  Terminer  Ct.  101  N.  Y. 
245,  54  Am.  Rep.  691,  4  X.  E.  259,  6  Am. 
Crim.  Rep.  163;  Ex  parte  Degener,  30  Tex. 
App.  666,  17  S.  W.  1111;  Holman  v.  Austin, 
34  Tex.  668;  Ex  parte  Fisk,  113  U.  S.  713, 
28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724.  Juris- 
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diction  of  the  person  and  subject-matter  are 
not  alone  conclusive,  but  the  authority  of 
the  court  to  render  the  particular  judgment 
is  the  subject  of  inquiry;  and  if,  upon  a 
review  of  the  whole  record,  it  appears  that 
a  judgment  unwarranted  by  law  was  en- 
tered, the  party  thus  placed  in  contempt 
will  be  released  under  the  writ  of  habeas 
corpus.  Same  authorities.  Among  other 
jurisdictional  defects  is  also  found  the  fol- 
lowing: The  infliction  of  punishment  in 
excess  of  that  allowed  by  law  (Ex  parte 
Edwards,  11  Fla.  174;  Haines  v.  Haines,  35 
Mich.  138;  People  ex  rel.  Tweed  v.  Liscomb, 
60  X.  Y.  559,  19  Am.  Rep.  211;  Re  Patter- 
son, 99  N.  C.  407,  6  S.  E.  643;  Re  Walker, 
82  N.  C.  98;  Com.  v.  Newton,  1  Grant,  Cas. 
453;  Re  Pierce,  44  Wis.  411);  as  also 
where  the  commitment  is  for  an  indefinite 
time  (Ex  parte  Kearby,  35  Tex.  Crim.  Rep. 
531,  34  S.  W.  635;  Yoxley's  Case,  1  Salk. 
351 ;  Rex.  ▼.  James,  5  Barn.  &  Aid.  894, 
24  Revised  Rep.  611,  15  Eng.  Rul.  Cas.  137; 
Cromartie  v.  Bladen,  86  N.  C.  211;  Re 
Hammel,  9  R.  L  248;  Re  Leach,  51  Vt.  630; 
People  ex  rel  Hinckley  v.  Pirfenbrink,  96 
Til.  68;  State  v.  Myers,  44  Iowa,  580;  Bick- 
ley  v.  Com.  2  J.  J.  Marsh,  576;  Ex  parte 
Alexander,  2  Am.  L.  Reg.  44;  Re  Watson, 
3  Lans.  408;  Com.  ex  rel.  Rathvon  v.  Rob- 
erts, 2  Clarke  (Pa.)  340).  If  the  judgment 
is  not  conclusive  upon  the  question  of  the 
authority  of  the  court  to  render  it  when  the 
facts  are  not  therein  recited,  then  the  reci- 
tation or  partial  recitation  of  the  facts  in 
such  judgment,  and  upon  which  it  is  predi- 
cated, will  not  add  anything  more  to  its 
sanctity  than  if  unrecited,  and  such  judg- 
ment is  as  much  the  subject  of  attack  as 
if  such  facts  were  entirely  omitted.  If  the 
unrecited  facts  would  not  or  do  not  au- 
thorize the  particular  judgment  rendered, 
then  the  mere  recitation  of  the  same  facts 
in  the  judgment  will  not  make  it  valid,  nor 
add  strength  or  vitality  to  it.  If  the  judg- 
ment is  void,  in  either  event,  it  is  the  sub- 
ject of  inquiry  in  a  habeas  corpus  proceed- 
ing, and  it  must  be  void  to  be  so  attacked. 
Authorities  supra.  In  Parker's  Case,  36 
Tex.  Crim.  Rep.  12,  29  S.  W.  480,  790,  this 
question  was  expressly  decided.  The  judg- 
ment in  that  case  recited  as  a  fact  that  the 
court  adjourned  on  May  14,  1892,  and  it 
was  attacked  on  habeas  corpus  on  the 
ground  that  this  recitation  was  false,  in 
that  the  court  as  a  matter  of  fact  did  not 
adjourn  on  May  14th,  but  did  adjourn  after 
12  o'clock  at  night  of  said  day,  which  ren- 
dered the  judgment  void,  because  said  court 
by  law  was  necessarily  terminated  at 
midnight  of  said  day.  The  contention  was 
that  the  verdict  was  returned  into  court 
after  12  o'clock  at  night,  and  on  this 
issue   the    case   was   tried    by   this   court. 
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If  the  verdict  was  rendered  after  12 
o'clock  at  nighty  it  was  void,  beoause,  as 
stated  above,  the  term  of  the  court  had 
neceeearily  termiDated  at  the  hour  of  mid- 
night, and  before  the  yerdict  was  rendered. 
The  recitation  of  fact  in  the  judgment,  if 
true,  constitutes  the  verdict  a  legal  one, 
and  the  judgment  valid.  It  was  contended 
in  that  case,  as  it  is  in  this,  that  the 
recitation  of  the  fact  in  the  judgment  was 
conclusive,  and  not  subject  to  attack  in 
the  habeas  corpus  proceeding.  This  court, 
however,  held  otherwise,  and  that  it  was 
permissible  "to  go  behind  the  record,  and 
probe  into  the  very  truth  of  the  matter," 
etc.  Judge  Henderson,  delivering  the  opin- 
ion of  the  court,  uses  this  language:  ''Not- 
withstanding  the  recitals  in  the  judgment  in 
this  case,  we  hold  that  it  is  competent, 
under  the  writ  of  habeas  corpus,  to  go 
behind  the  record,  and  probe  into  the  very 
truth  of  the  matter  as  to  whether  an  act 
purporting  to  have  been  done  during  the 
term  was  in  fact  done  during  the  time  re- 
cited by  the  record.**  See  also  Ex  parte 
Juneman,  28  Tex.  App.  488,  13  S.  W.  783; 
White's  Anno.  Ck>de,  Crim.  Proc.  (Tex.) 
§  98,  subsecs.  6,  7;  also  §§  130  and  131, 
for  collated  authorities,  as  well  as  the  au- 
thorities cited  supra.  After  hearing  the 
facts  in  that  case,  the  court  sustained  the 
judgment  of  the  trial  court.  The  Parker 
Case,  then,  is  authority  for  the  further 
proposition  that  we  will  hear  the  facts  on 
controverted  issues  of  this  character,  and 
where  there  is  a  conflict  in  the  evidence, 
which  may  or  may  not  support  the  judg- 
ment, and  there  is  sufficient  evidence  to 
support  the  judgment,  that  we  will  not  dis- 
turb the  riUing  of  the  trial  court.  The 
writer  did  not  participate  in  the  decision 
of  the  Parker  Case,  as  will  be  seen  by  the 
report  of  that  case.  That  case  is  decisive 
against  the  state's  contention  that  the 
recitation  of  the  facts  in  the  judgment  is 
conclusive,  and  cannot  be  attacked  on 
habeas  corpus,  and  that  case  must  follow 
the  unbroken  line  of  decision  in  this  state. 
Ex  parte  Degener,  30  Tex.  App.  566,  17 
S.  W.  1111.  The  same  rule  obtains  as  to 
orders,  etc.,  of  the  court.  See  Ex  parte 
Lake,  37  Tex.  Crim.  Rep.  666,  66  Am.  St. 
Rep.  848,  40  S.  W.  727.' 

"In  Ex  parte  Irvine,  74  Fed.  loc.  cit.  959, 
Taft,  Circuit  Judge,  said:  'The  first  ques- 
tion for  consideration  in  this  hearing  is 
how  far  this  court  may  look  beyond  the 
commitment  and  its  recitals  into  the  evi- 
dence and  cireiunstances  upon  which  the 
committing  court  acted.  It  is  and  must  be 
conceded  that  the  court  had  full  jurisdiction 
to  try  the  indictment,  to  issue  the  subpoena 
which  brought  the  witness  to  the  stand, 
and  to  direct  him  to  be  sworn.  It  had  juris- 
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diction  over  the  defendants  and  over  the 
cause.  But  the  act  of  the  court  here  com- 
plained of,  while  in  the  course  of  the  trial 
of  the  indictment  and  of  the  defendants, 
concerned  one  who  wnj  not  a  party  to  the 
proceeding;  and  the  jurisdiction  of  the  court 
with  reference  to  the  witness  is  distinct 
from,  though  it  grows  out  of,  the  juris- 
diction to  try  the  indictment.  It  is  possi- 
ble that  the  witness  by  a  direct  proceed- 
ing in  error,  as  from  a  criminal  case,  might 
have  the  vitality  of  his  sentence  inquired 
into  by  an  appellate  court.  Whether  this 
be  true  or  not  it  is  unnecessary  to  decide. 
It  is  clear  that  the  decisions  of  the  Supreme 
Court  require  this  court  to  hold  that,  upon 
such  a  question  as  this,  the  testimony  and 
facts  upon  which  the  court  acted  in  com- 
mitting the  witness  may  and  must  be  con- 
sidered by  the  court  before  which  the  vi- 
tality of  the  commitment  is  to  be  tested  in 
a  collateral  way  upon  habeas  corpus.  In 
the  Counselman  Case,  142  U.  S.  547,  36 
L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  195,  the  whole  proceeding, 
together  with  all  the  evidence  given  by  the 
witness  and  the  action  of  the  court,  was 
examined  on  habeas  corpus.  In  the  case 
of  Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed. 
1117,  6  Sup.  Ct.  Rep.  724,  the  question 
was  on  habeas  corpus  to  determine  the 
validity  of  the  commitment  for  contempt 
of  a  party  defendant  to  an  action  removed 
to  the  Federal  court  from  the  state  court 
in  New  York,  for  his  refusal  to  answer  a 
question  put  to  him  in  a  proceeding  au- 
thorized by  a  statute  of  the  state  for  the 
examination  of  defendants  before  a  master 
prior  to  the  trial.  In  that  case  the  court 
«held  that  the  statutory  procedure  was  not 
applicable  to  the  Federal  court,  and  there- 
fore that  the  court  was  without  power  to 
compel  a  witness  to  answer  in  such  proceed- 
ing, and  that  the  commitment  was  void.  In 
that  case  the  entire  proceeding  before  the 
circuit  court  was  considered  by  the  Supreme 
Court.  The  question  whether  the  statute 
applied  to  the  examination  of  witnesses  in  a 
Federal  court  was  a  mere  matter  of  pro- 
cedure, which,  with  reference  to  the  cause 
under  consideration  by  the  court,  could  not 
affect  its  jurisdiction.  It  had  the  power  to 
decide  whether  that  procedure  should  be  fol- 
lowed in  the  cause;  and  a  judgment  ren- 
dered by  it  in  the  cause  would  not  have 
been  void,  even  though  reached  by  evidence 
obtained  in  accordance  with  the  state  stat- 
ute; but  when  the  statute  was  used  as  the 
basis  for  a  commitment  for  contempt  by  a 
witness  who  declined  to  answer,  its  appli- 
cation to  the  Federal  practice  did  affect  the 
power  and  jurisdiction  of  the  court  to  com- 
mit the  witness  whose  testimony  was  in- 
voked under  it.    In  the  light  of  the  CouB- 
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selman  Case  and  the  ease  of  Ex  parte  Fisk, 
the  duty  of  this  court  to  examine  into  and 
consider  the  facts  upon  which  the  trial 
eourt  acted  in  committing  the  petitioners 
eannot  be  doubted.  If  the  petitioners,  in 
their  refusal  to  answer  the  questions,  were 
within  the  protection  of  the  5th  Amendment 
to  the  Constitution,  the  power  of  the  court 
to  commit  them  for  their  refusal  was  ex- 
ceeded, and  the  invalidity  of  the  commit- 
ment may  be  declared  in  this  collateral  in- 
quiry.' So,  too,  in  this  state,  Sherwood,  J., 
has  gone  into  the  question.  In  Ex  parte 
O'Brien,  127  Mo.  loc.  cit.  489,  30  S.  W.  160, 
he  says:  'But  there  are  other  grounds  to 
be  now  examined  which  go  to  the  validity 
of  the  commitment  in  question.  Our  habeas 
corpus  act  contains  a  section  which  declares 
that  "no  court,  under  the  provisions  of  this 
chapter,  shall  in  any  other  matter  have 
power  to  inquire  into  the  legality  or  jus- 
tice of  any  process,  judgment,  decree,  or 
order  of  any  court  legally  constituted,  nor 
into  the  justice  or  propriety  of  any  commit- 
n\ent  for  contempt  made  by  any  court,  offi- 
cer, or  body,  according  to  law,  and  plainly 
charged  in  such  commitment,  as  herein  be- 
fore provided.  Rev.  Stat.  1889,  §  5379." 
Notwithstanding  this  provision,  however,  it 
lias  been  ruled  in  New  York,  upon  a  simi- 
lar statute,  that  a  party  committed  has  ''an 
undoubted  right  to  show  that  the  commit- 
ting magistrate  acted  without  authority; 
and  this  is  so,  notwithstanding  the  commit- 
ment recite  the  existence  of  the  necessary 
facts  to  give  jurisdiction.  No  court  or  offi- 
cer can  acquire  jurisdiction  by  the  mere  as- 
sertion of  it,  or  by  falsely  alleging  the  ex- 
istence of  facts  on  which  jurisdiction  de- 
pends." People  V.  Cassels,  5  Hill,  164.  See 
also  Welch  v.  Nash,  8  East,  loc.  cit.  403, 
9  Revised  Rep.  478,  as  to  the  inability  of 
assertions  made  on  the  record  to  create 
facts.  The  force  and  effect  of  the  statute 
of  New  York,  as  already  adverted  to,  were 
elaborately  discussed  in  People  ex  rel. 
Tweed  v.  Liscomb,  60  N.  Y.  559,  19  Am. 
Rep.  211,  where  People  v.  Cassels,  supra, 
was  quoted  from  with  approval,  and  it  was 
there  said  that  "the  prohibition  of  the  42d 
(Section  of  the  habeas  corpus  act,  forbidding 
the  inquiry  by  the  court  or  officer  into  the 
legality  of  any  previous  judgment,  decree,  or 
execution  specified  in  the  22d  section,  does 
not  and  cannot,  without  nullifying,  in  good 
measure,  the  provisions  of  that  and  other 
sections  of  the  act,  take  from  the  court  or 
officer  the  power,  or  relieve  him  from  the 
duty,  of  determining  whether  the  process, 
judgment,  decree,  or  execution  emanated 
from  a  court  of  competent  jurisdiction;  and 
whether  the  court  making  the  judgment  or 
decree,  or  issuing  the  process,  had  the  legal 
and  constitutional  power  to  give  such  judg- 
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ment,  or  send  forth  such  process.  It  sim- 
ply prohibits  the  review  of  the  decision  of 
a  court  of  competent  jurisdiction.  .  .  . 
The  inquiry  is,  necessarily,  in  every  case, 
whether  the  process  is  void,  and  the  officer 
or  court  having  jurisdiction  of  the  writ  must 
pass  upon  it.  If  a  process  ^good  in  form 
issued  upon  a  judgment  of  a  court  having 
jurisdiction,  either  general  or  limited,  must 
in  all  cases  be  assumed  to  be  valid  until 
the  judgment  be  reversed  upon  error,  the 
remedy  by  writ  of  habeas  corpus  will  be  of 
but  little  value."  And  that  the  relief  af- 
forded at  common  law  by  "this,  the  greatest 
of  all  writs,"  is,  under  the  Ck)n8titution,  be- 
yond the  pale  of  legislative  discretion,  and 
should  not  be  "shorn  of  its  power  ind  its 
glory  by  a  subtle  and  metaphysical  interpre- 
tation; rather  Should  it  receive  a  liberal 
construction,  in  harmony  with  its  grand 
purpose,  and  in  disregard,  if  need  be,  of 
technical  language  used."  An  author  al- 
ready quoted  says:  "But,  while  it  is  held 
in  many  of  the  earlier  cases  that  if  a  court 
has  jurisdiction  of  the  person,  place,  and 
subject-matter,  its  judgment  cannot  be  suc- 
cessfully attacked  upon  habeas  corpus,  other 
courts  hold  that  jurisdiction  of  the  person, 
place,  and  subject-matter  are  not  alone  con- 
clusive, and  that  the  jurisdiction  of  the 
court  to  render  the  particular  judgment  in 
question  is  a  proper  subject  of  inquiry.  A 
court  may  have  authority  to  hear  and  deter- 
mine a  case,  but  its  determination  or  judg- 
ment must  be  within  the  confines  of  the 
law,  and  such  power  does  not  authorize  it, 
simply  because  it  has  jurisdiction  to  render 
some  judgment  in  the  case,  to  trample  down 
the  prisoner's  fundamental  and  constitu- 
tional rights  by  pronouncing  a  sentence  im- 
authorized  by  law."  Church,  Habeas  Cor- 
pus, 2d  ed.  §  368;  Ex  parte  Lange,  18  Wall. 
163,  21  L.  ed.  872,  and  other  cases  cited.' 

"In  this  case  the  commitment  recited  that 
the  contempt  occurred  in  the  presence  of 
the  court,  when,  as  a  matter  of  fact,  as 
shown  by  proof  aliunde  in  controversion  of 
the  terms  of  the  commitment,  the  alleged 
acts  were  not  in  the  presence  of  the  court. 
This  was  the  situation  in  the  case  which 
called  for  the  foregoing  discussion.  The 
same  point  was  urged  by  counsel  for  peti- 
tioner in  both  of  the  cases  of  Re  Clark,' 208 
Mo.  121,  15  L.R.A.(N.S.)  389,  106  S.  W. 
990,  and  Re  ShuU,  221  Mo.  623,  133  Am. 
St.  Rep.  496,  121  S.  W.  10,  but  the  question 
is  not  directly  passed  upon  in  either.  In  the 
former  case,  however  (208  Mo.  loc.  cit.  142), 
we  did  say  something  as  to  the  high  char- 
acter of  the  writ  of  habeas  c6rpus,  which 
has  the  right  ring,  thus:  'The  circuit  at- 
torney brings  to  our  attention  the  decision 
of  the  St.  Louis  court  of  appeals  denying 
petitioner  his  discharge  from  the  same  judg* 
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Rient  and  commitment  challenged  here.  Re 
Clark,  126  Mo.  App.  391,  103  S.  W,  1105.  It 
goes  without  saying  that  with  this  court  a 
decision  bearing  the  hall-mark  of  a  court 
of  BO  high  authority  as  the  St.  Louis  court 
of  appeals  passes  current  as  persuasive  and 
instructive.  We  do  not  understand  the  cir- 
cuit attorney  to  make  the  out  and  out  con- 
tention that  the  decision  in  question  rises  to 
the  plane  of  res  judicata;  but  if  such  be  hia 
position,  impliedly  or  by  indirection,  it  is 
not  sound.  A  plea  of  estoppel  by  record  in 
a  habeas  corpus  case  is  good  on  the  same 
facts  where  the  prisoner  has  been  dis- 
charged, but  is  bad  where  the  prisoner  has 
been  remanded,  as  here.  This  is  so  because 
judges  may  be  likened  unto  priests  attend- 
ing between  the  horns  of  the  altar  in  the 
Temple  of  Justice.  So  attending,  they  stand 
solemnly  charged  with  keeping  the  lamp  of 
personal  liberty  in  oil,  well  trimmed,  and 
brightly  burning.  It  is  so  because  the  lib- 
erty of  the  citizen  is  an  immediate  jewel 
of  the  law,  to  be  sacredly  cherished  and 
hedged  about  withal.  Therefore  no  mere 
legal  fictions,  good  for  use  in  matters  of 
less  moment,  or  matters  of  punctilio,  or 
comity  between  courts,  may  shield  any  one 
restraining  an  American  citizen  of  his  lib- 
erty from  having  the  why  and  wherefore 
of  that  restraint  summarily  looked  into  by 
any  court  of  competent  jurisdiction  in  the 
land.  The  discretion  of  one  judge  in  re- 
manding the  prisoner  does  not  bar  the  dis- 
cretion of  another  in  discharging  the  prison- 
er on  habeas  corpus.  Wherefore,  when  the 
great  writ  goes  down — ^a  writ  whose  origin 
is  beyond  the  dawn  of  English  history, 
whose  final  and  triumphant  establishment 
was  a  landmark  in  the  evolution  of  civil 
liberty,  making  the  hearts  of  its  lovers  leap 
for  joy — to  the  prisoner,  the  doors  of  jails 
open,  he  comes  into  court  with  his  shackles 
dropped,  and  the  cause  of  his  imprisonment, 
the  very  marrow  of  it,  is  laid  bare  to  the 
utmost  verge  and  minutics  permitted  by 
written  law.  And  this,  too,  no  matter  what 
court  has  theretofore  denied  relief,  unless  it 
be  a  court  of  superior  jurisdiction.  Rev. 
Stat.  1899,  §  3546.' 

"If  former  adjudication  in  another  habeas 
corpus  proceeding  will  not  estop  a  subse- 
quent inquiry  as  to  facts  surrounding  the 
detention  of  a  citizen,  why  should  it  be  said 
that  the  findings  of  fact  made  by  the  pre- 
siding judge  of  the  court  against  which  the 
offense  of  contempt  was  committed  would 
forever  seal  the  lips  of  a  petitioning  citizen 
from  showing  the  facts  surrounding  the 
judgment  committing  him?  If  the  high 
character  of  the  writ  under  the  Constitu- 
tion is  such  as  to  preclude  the  doctrine  of 
res  judicata,  so  long  as  the  petitioner  is  in 
custody,  why  should  not  the  same  rule  apply 
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to  facts  surrounding  and  entering  into  the 
particular,  judgment  ? 

"We  are  firmly  of  opinion  that,  as  to  con- 
tempt judgments,  such  judgments  can  be  at* 
tacked  in  habeas  corpus  for  (1)  want  of 
jurisdiction  over  the  person;  (2)  want  of  ju- 
risdiction over  subject-matter;  and  (3)  want 
of  jurisdiction  in  the  particular  case,  owing 
to  the  facts  thereof,  although  the  first  two 
requisites  are  fully  met.  In  other  words,  as 
said  by  the  Texas  court:  *Nor  can  the  court 
make  contempt  of  that  which  is  not  con- 
tempt; and  every  attempt  to  do  so  would  be 
in  excess  of  authority  or  jurisdiction,  as 
much  so  as  if  the  court  had  no  authority  or 
power  to  punish  for  contempt,  either  in  re- 
lation to  the  person  or  subject-matter. 
There  must  be  contempt  in  order  to  justify 
punishment  for  that  offense.'  Proof  that 
there  was  in  fact  no  contempt  should  avoid 
the  judgment.  We  are  aware  that  there 
are  generalizations  in  the  books,  which  ap- 
pear opposed  to  this  doctrine,  but,  if  we  are 
to  give  full  vitality  to  the  constitutional 
writ  of  habeas  corpus,  such  should  be  the 
law.  If  not,  the  hearings  upon  writs  of  ha- 
beas corpus  become  mere  perfunctory  pro- 
ceedings in  which  we  determine  a  mere  pa- 
per case,  i,  e.,  (1)  Has  the  court  jurisdiction 
of  the  person  and  subject-matter,  and  (2) 
has  the  court  (whether  truly  or  falsely)  re- 
cited facts  enough  to  constitute  contempt? 
Such  a  hearing  would  be  far  from  the  hear- 
ing so  forcefully  put  by  our  Brother  Lamm 
in  Clark's  Case,  supra,  when  he  said: 
'Wherefore,  when  the  great  writ  goes  down 
— a  writ  whose  origin  is  beyond  the  dawn 
of  English  history,  whose  final  and  trium- 
phant establishment  was  a  landmark  in  the 
evolution  of  civil  liberty,  making  the  hearts 
of  its  lovers  leap  for  joy — to  the  prisoner, 
the  doors  of  jails  open,  he  comes  into  court 
with  his  shackles  dropped,  and  the  cause 
of  hia  imprisonment  J  the  very  marrow  of 
it,  is  laid  hare  to  the  utmost  verge  and 
minuticB  permitted  hy  written  law.'  The 
italics  are  ours.  Prison  doors  are  but  tem- 
porarily opened,  if  under  this  great  and  be- 
nign writ  we  are  bound  by  the  mere  ipsi 
dixit  of  a  judge  finding  for  us  the  facts. 
The  leaping  of  hearts  for  joy  would  only 
last  long  enough  for  the  prosecutor  to  read 
a  false  finding  of  fact  in  a  well-written 
judgment,  which  finding  made  contempt 
wherein  there  was  no  contempt.  There  the 
'very  marrow'  of  the  cause  of  the  imprison- 
ment might  be  fully  shadowed  by  a  per- 
verse finding  of  facts,  which  would  prevent 
its  being  'laid  bare.'  Furthermore,  our  stat- 
ute (§  2468,  Rev.  Stat.  1909)  seems  to  con- 
template the  practice  for  which  we  contend. 
That  section  reads:  The  party  brought  be- 
fore any  court  or  magistrate  by  virtue  of 
any  writ  of  habeas  corpus  may  deny  the 
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materia]  facts  set  forth  in  the  return,  or 
allege  any  fact  to  show  either  that  his  de- 
tention or  imprisonment  is  unlawful,  or  that 
he  is  entitled  to  his  discliarge,  which  alle- 
gations or  denials  shall  be  on  oath.' 

**IL  Going  a  step  further,  I  do  not  agree 
to  the  opinion  written,  because  on  the  ad- 
mitted facts  there  was  no  contempt  com- 
mitted. I  care  not  whose  statement  of  the 
facts  we  consider.  The  petitioner  did  not 
fail  to  answer  the  questions  propounded, 
when  he  said:  1  could  not  say.  Possibly  I 
did.  I  could  not  say.  Probably  I  did.' 
These  two  answers  answered  both  questions 
propounded.  The  two  questions  were: 
'Question  1.  H.  P.  Creasy,  did  you,  on  Sep- 
tember 22,  191],  buy  one  pint  of  whisky  for 
Jimmy,  the  tailor  that  works  for  Harrell? 
Question  2.  H.  P.  Creasy,  did  you,  on 
Thursday,  September  21,  1911,  about  6 
o'clock  p.  M.,  buy  one-half  pint  of  whisky 
for  Tom  Newby,  from  the  negro.  Squire 
Bannister,  at  Tom  Morris's  drug  store?' 
It  may  be  that  the  answers  were  not 
truthful,  but  they  answered  the  questions. 
If  not  truthful,  the  petitioner  subjected 
himself  to  a  charge  of  perjury,  but  not 
to  a  charge  of  contempt  for  refusing  to 
answer  .a  question.  There  is  a  marked 
difference  between  a  refusal  to  answer  a 
question  so  as  to  render  one  guilty  of 
contempt  of  court  directing  an  answer, 
and  untruthfully  answering  the  question. 
The  facts  of  this  record  may  tend  to  show 
perjury,  but  do  not  show  contempt  based 
on  the  ground  of  a  refusal  to  answer 
questions.  Under  the  admitted  facts,  the 
trial  judge  has  found  contempt  where  none 
in  fact  exists.  He  has  adjudged  contempt 
where  there  was  no  contempt,  and  in 
this  his  judgment  is  void  for  want  of  power 
to  enter  the  particular  judgment.  The  ipsi 
dixit  of  no  court  can  make  contempt  of 
that  which  does  not  rise  to  the  level  of 
contempt.  If  this  man  has  been  guilty  of 
perjury,  the  courts  are  open,  but  the  sum- 
mary process  for  contempt  does  not  lie 
in  such  a  case. 

"III.  The  petitioner  should  be  discharged 
for  a  further  reason  apparent  upon  the 
face  of  the  record  from  the  circuit  court. 
Our  statute  (Rev.  Stat.  1909,  §  3S84)  reads: 
'Whenever  any  person  shall  be  committed 
for  any  contempt  specified  in  this  chapter, 
the  particular  circumstances  of  his  olTense 
shall  be  set  forth  in  the  order  or  warrant 
of  commitment.'  Rev.  Stat.  899,  §  1C19. 
The  statutory  power  to  punish  for  the  kind 
of  contempt  involved  in  this  cnse  is  found 
in  Rev.  Stat.  1909,  §  3881,  the  material 
portions  of  which  section  are:  'Every  court 
of  record  shall  have  power  to  punish  as  for 
criminal  contempt  persons  guilty  of,  .  .  . 
Fifth  the  contumacious  and  unlawful  re- 
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fusal  of  any  person  to  be  sworn  as  a  wit- 
ness, or,  when  so  sworn,  to  refuse  to  answer 
any  legal  and  proper  interrogatory.*     The 
circuit  court  was  proceeding  under  the  lat- 
ter part  of  clause  5  of  said  section.     The 
prisoner   was   committed    upon    a   certified 
copy  of  the  court's  judgment  placed  in  the 
hands  of  the  sheriff  as  his  warrant  of  com- 
mitment.     Such    judgment    therefore    be- 
comes important.     It  reads:     'Now  at  this 
day  comes  W.  F.  Robinson,  foreman  of  the 
grand    jury,    duly    impaneled,    sworn,    and 
charged,   and  now   sitting   within   and   for 
Boone  county,  Missouri,  and  reports  to  the 
court  in  writing  that  one  H.  P.  Creasy,  who 
has  been  duly  subpoBnaed  to  appear  as  a 
witness  before  said  grand  jury,  has  refused 
to  answer  proper  and  lawful  questions  pro- 
pounded to  him,  the  said  H.  P.  Creasy,  by 
said  grand  jury,  which  said  questions  are 
submitted  to  the  court  in  writing  by  the 
said  foreman  of  said  grand  jury,  and  are  as 
follows,  to  wit:     "Question  No.  1.    Did  you, 
on   September  22,   1911,  buy  one   pint   of 
whisky  for  Jimmy,  the  tailor  that  works  for 
Harrell?      Question    No.    2.     Did    you,    on 
Thursday,  September  21,  1911,  at  about  0 
o'clock  p.  M.,  buy  one-half  pint  of  whisky 
for   Tom   Newby,    from   the   negro.   Squire 
Bannister,   at   Tom   Morris's   drug   store?" 
And,  the  court  having  determined  that  the 
witness  is  bound  to  answer  said  questions, 
and  having  informed  the  grand  jury  of  its 
decision,  the  said  H.  P.  Creasy,  having  per- 
sisted in  his  refusal  to  answer  said  ques- 
tions so  propounded  to  him  by  said  gr&nd 
jury,  is  brought  before  the  court,  and  the 
questions  being  read  to  him  and  explained, 
and  being  admonished  by  the  court  to  an- 
swer said  questions,  still  refuses  and  de- 
clines to  answer  said  questions,  and  says 
and  announces  to  the  court  that  he  will  not 
answer  said  questions,  and  the  court,  believ- 
ing and  finding  that  the  refusal  of  said  wit- 
ness to  answer  said  questions  is  wilful  and 
contumacious,    and    in    contempt    of    said 
grand  jury  and  of  this  court,  doth  find  the 
said  H.  P.  Creasy  to  be  guilty  of  contempt 
of  this  court,  and  doth  order  and  adjudge 
that  the  said  H.  P.  Creasy   for  said  con- 
tempt of  court  be   punished  by  imprison- 
ment in  the  county  jail  of  Boone  county, 
Missouri,    for    a    term    and    period    of    six 
months.     And  the  clerk  of  this  court  is  di- 
rected to  forthwith  make  out  a  commitment 
for  the  said  H.  P.  Creasy  and  deliver  the 
same  to  the  sheriff  or  keeper  of  the  jail  of 
Boone  county,  directing  him  to  receive  and 
imprison   the   said   H.   P.    Creasy   for   the 
term  aforesaid.' 

"This  judgment,  to  my  mind,  fails  to 
measure  up  to  the  demands  of  the  statute. 
Under  the  statute,  *the  particular  circum- 
stances of  his  offense  shall  be  set  forth  in 
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the  order  or  warrant  of  commitment.'  The 
order  in 'this  case  does  set  forth  the  ques- 
tions asked  the  petitioner,  but  does  not  un- 
dertake to  give  the  response  made  by  the 
petitioner.  If  the  petitioner  said,  'I  refuse 
to  answer  those  questions/  this  fact  should 
be  set  out,  and  not  the  mere  conclusion  of 
the  court  that  the  petitioner  had  refused  to 
answer  the  questions.  If  the  petitioner  re- 
sponded in  any  other  way,  his  response 
should  be  set  out,  and  not  the  court's  con- 
clusion of  what  that  response  was.  This 
case  emphasizes  our  discussion  of  these 
statutes  in  the  case  of  Re  Shull,  221  Mo. 
loc.  cit.  627,  133  Am.  St.  Rep.  406,  121  S. 
W.  10.  In  that  case  we  discharged  the  pe- 
titioner because  the  commitment  stated 
conclusions  rather  than  facts  and  circum- 
stances. In  this  case  the  return  of  the 
sheriff  made  by  the  sheriff,  and  a  part  of 
the  record  proper  before  this  court,  says: 
*That  the  judge  then  explained  to  the  said 
H.  P.  Creasy  that  what  the  grand  jury 
wanted  was  an  unequivocal  answer  to  their 
questions, — that  is  "Yes"  or  "No," —  and 
that  the  events  being  of  such  recent  oc- 
currence that  he,  the  said  H.  P.  Creasy,  cer- 
tainly should  be  able  to  remember  them 
and  make  definite  reply;  that  thereupon 
said  H.  P.  Creasy  replied  to  the  said  judge 
of  said  circuit  court,  **I  can't  give  them  any 
different  answer.  That  is  the  best  I  can 
do  for  you." '  This  return  further  and  pre- 
viously shows  that  at  the  time  the  petition- 
er was  before  the  court  that  the  court  was 
there  informed  of  the  fact  that  petitioner 
had  answered  the  questions  1  and  2  to  the 
grand  jury  by  the  following  answers:  'That 
to  said  question  No.  1  H.  P.  Creasy  made 
the  following  answer:  *T.  could  not  say. 
Possibly  I  did."  That  to  question  No.  2 
H.  P.  Creasy  made  the  following  answer: 
"I  cannot  say.  Probably  I  did." '  This  fact 
and  the  circumstance  should  have  been 
stated  in  the  order  of  commitment  and 
judgment.  In  contempt  cases  it  is  facts 
and  circumstances  which  go  to  make  up  the 
contempt  which  must  be  set  forth,  and  not 
the  legal  conclusions  of  the  judge  as  to  what 
are  the  facts  and  circumstances. 

"In  Shuirs  Case  the  court  said:  'Con- 
tempt of  court  is  "a  specific  criminal  of- 
fense, and  a  fine  imposed  is  a  judgment  in  a 
criminal  case.  The  adjudication  is  a  con- 
viction, and  the  commitment  in  consequence 
thereof  is  execution."  Church,  Habeas  Cor- 
pus, 2d  ed.  §  308;  Ex  parte  Kearney,  7 
Wheat.  38,  5  L.  ed.  391.  It  is  in  recog- 
nition of  this  principle  that  the  general  as- 
sembly, by  the  foregoing  statutory  pro- 
visions, requires  that,  when  a  citizen  is 
committed-  to  prison  for  a  contempt,  the 
commitment  itself  shall  contain  "the  par- 
ticular circumstances  of  his  offense,"  or,  in 
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the  language  of  Rer.  Stat.  1899,  §  3876,  the 
contempt  itself  must  be  plainly  and  speci- 
ally charged  in  the  commitment.  When  the 
commitment  in  this  case  is  tested  in  the 
crucible  of  the  law,  it  is  found  to  fall  far 
short  of  the  requirements  of  the  statute. 
Similar  statutes  are  found  in  other  states. 
If  we  look  at  the  recitals  of  the  order  lead- 
ing up  to  the  adjudication  of  the  contempt, 
there  is  no  effort  made  to  state  the  particu- 
lar questions,  the  refusal  to  answer  which 
constituted  the  contempt.  We  are  simply 
told  that  the  petitioner  had  treated  the 
court  disrespectfully  in  refusing  to  answer 
proper  and  legal  questions  propounded  to 
him.  It  is  not  even  found  that  said  ques- 
tions were  material  and  pertinent,  but, 
aside  from  this  last  consideration,  the  stat- 
ute requires  the  facts  themselves  to  be 
stated,  not  merely  the  court's  conclusion 
that  the  questions  were  legal  and  proper; 
and,  when  we  come  to  the  adjudication  of 
the  contempt  itself,  it  is  not  even  put  upon 
the  ground  of  the  refusal  to  answer  ques- 
tions, but  the  finding,  and  the  only  finding, 
is  that  petitioner  treated  the  court  disre- 
spectfully. In  what  manner  or  how  the 
petitioner  had  treated  the  court  disrespect- 
fully the  court  did  not  adjudge  and  state 
in  its  judgment.  If  it  should  be  said  it  can 
be  inferred  from  the  matter  of  inducement 
set  out  in  the  record,  the  answer  of  all  the 
courts  is  that,  as  this  is  a  criminal  pro- 
ceeding by  which  the  citizen  is  deprived  of 
his  liberty,  presumptions  and  intendments 
will  not  be  indulged  in  order  to  sustain  a 
conviction  for  contempt  of  court.  .  .  . 
In  California  the  statute  requires  that  the 
court  or  officer  make  a  statement  of  the 
facts.  In  Re  Shortridge,  5  Cal.  App,  371, 
90  Pac.  478,  the  order  committing  an  attor- 
ney for  contempt  recited  that  he  "interrupt- 
ed" the  court  proceedings,  without  stating 
what  he  did,  and  it  was  held  it  did  not 
comply  with  the  statute  requiring  the  court 
to  recite  the  facts.  The  court  quoted  with 
approval  the  statement  of  the  supreme 
court  in  Schwartz  v.  Superior  Ct.  Ill  Cal. 
106,  43  Pac.  580,  to  wit:  "The  offense  be- 
ing criminal  in  its  nature,  both  the  charge 
and  the  finding  and  judgment  of  the  court 
thereon  are  to  be  strictly  construed  in  favor 
of  the  accused."  And  hence  the  order  of 
adjudication  must  state  facts  which  show 
the  prisoner  guilty  of  contempt,  not  mere 
conclusions,  and  such  is  the  obvious  mean- 
ing and  purpose  of  our  statutes  1619  and 
3578,  Revised  Statutes  1899.  9  Cyc.  48,  60. 
Without  further  discussion,  we  think  the 
judgment  of  contempt  and  the  commitment 
are  fatally  defective  in  not  finding  and  ad- 
judging the  facts  which  would  show  pe- 
titioner had  acted  so  disrespectfully  towards 
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the  circuit  court  as  to  constitute  a  contempt  i 
within  the  statute/  I 

"In  the  case  at  bar,  had  the  judgment 
shown  the  facts, — t.  «.,  that  questions  1  and 
2  had  been  propounded  by  the  grand  jury, 
and  that  petitioner  had  answered  such  ques- 
tions to  the  grand  jury  in  the  manner  above 
indicated;  that  these  answers  were  before 
the  court;  that  the  court  informed  the  pe- 
titioner that  what  the  grand  jury  wanted 
was  answers  *Yes'  or  *No*  to  each  question, 
and  to  such  suggestion  of  the  court  the  pe- 
titioner responded,  *I  can't  give  them  any 
different  answer.  This  is  the  best  I  can  do 
for  you,' — we  would  have  an  entirely  differ- 
ent case  before  us.  We  would  have  the  ac- 
tual facts  as  admitted  by  all  the  parties, 
and  not  this  mere  legal  conclusion  of  the 
judge  that  the  witness  'refused  to  answer 
questions.' 

"This  case  fully  demonstrates  the  wis- 
dom of  the  law  which  requires  an  outline 
of  the  facts  and  circumstances  rather  than 
the  court's  conclusions.  The  return  on  file 
here  and  made  under  oath  further  says: 
The*  said  circuit  judge  announced  that  he 
was  convinced  from  the  manner  of  the  re- 
plies of  said  witness  to  the  questions,  and 
from  his  general  demeanor  whilst  before 
and  in  the  presence  of  the  court,  that  he, 
the  said  H.  P.  Creasy,  was  wilfully  and  in- 
tentionally withholding  proper  information 
sought  by  the  grand  jury,*  yet  neither  the 
return  made  to  this  court  nor  the  judgment 
nisi  undertake  to  reveal  the  facts.  The  pe- 
titioner's 'manner  of  answering  the  quesr 
tions  is  not  given,  nor  his  demeanor  even 
vaguely  described.  We  have  only  the  bare 
naked  conclusions. 

"Upon  the  record  itself  this  petitioner 
must  be  discharged.  He  may  be  guilty  of 
perjury,  and  this  is  a  whisky  case,  but 
sound  habeas  corpus  law  must  be  written 
even  in  whisky  cases.  We  cannot  have  dif- 
ferent doctrines  of  habeas  corpus  law,  one 
applicable  to  whisky  cases,  and  the  other 
for  the  higher  toned  cases.  Th^  Constitu- 
tion guards  the  liberty  of  the  felon  with  the 
same  eagle  eye  that  it  does  the  infant  and 
pure  girl.  In  each,  when  unlawful  deten- 
tion is  charged,  the  facts  of  that  detention 
must  be  laid  bare.  In  contempt  proceed- 
ings which  result  in  detention  of  one's  lib- 
erty, the  law  says  that  the  facts  and  cir- 
cumstances of  the  contumacious  acts  must 
be  spread  of  record  in  the  commitment  or 
order  of  commitment.  Such  was  not  done 
here,  and  petitioner's  legal  rights  have  been 
invaded,  even  though  he  be  an  ordinary 
bootlegger.  With  the  latter  charge  we  have 
nothing  to  do  here,  but  the  law  furnishes  a 
forum  for  the  orderly  prosecution  of  such 
offenders,  as  well  as  f-or  the  felon  who  has 
been  guilty  of  perjury.  Bootlegging  and  * 
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perjury,  however,  are  not  necessarily  con- 
tempts of  court. 

''IV.  The  judgment  is  void  on  the  face  of 
the  record,  for  other  reasons:  (a)  The  pun- 
ishment fixed,  six  months  in  jail,  is  in  vio- 
lation of  §  3882,  Rev.  Stat.  1909.  That  sec- 
tion reads:  'Punishment  for  contempt  may 
be  by  fine  or  imprisonment  in  the  jail  of 
the  county  where  the  court  may  be  sitting, 
or  both,  in  the  discretion  of  the  court;  but 
the  fine  in  no  case  shall  exceed  the  sum  of 
$50,  nor  the  imprisonment  ten  days;  and 
where  any  person  shall  be  committed  to 
prison  for  the  nonpayment  of  any  such  fine, 
he  shall  be  discharged  at  the  expiration  of 
thirty  days.' 

''I  am  aware  that  this  section  has  been 
declared  unconstitutional  in  the  case  of 
State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  206, 
99  Am.  St.  Rep.  624,  76  S.  W.  79,  and  Chi- 
cago,  B.  &  Q.  R.  Co.  v.  Gildersleeve,  219  Mo. 
170,  118  S.  W.  86,  16  Ann.  Cas.  749,  but  I 
think  those  cases  are  wrong,  and  ought  to 
be  overruled.  In  the  Gildersleeve  Case,  su- 
pra, our  Brother  Lamm,  in  an  exhaustive 
dissenting  opinion,  discusses  this  statute.  I 
thought  then,  and  I  think  now,  that  his 
opinion  is  unanswerable.  I  shall  not  re- 
discuss  the  question  there  so  elegantly  pre- 
sented. A  reference  to  that  opinion  will 
suffice.  To  my  mind  the  sooner  some  of 
the  broad  doctrine  of  both  the  Shepherd 
and  Gildersleeve  Cases  is  overruled,  the  bet- 
ter it  will  be  for  the  jurisprudence  of  the 
state.  Let  those  cases  be  overruled  to  the 
extent  indicated  in  the  dissenting  opinion 
in  the  Gildersleeve  Case,  supra. 

"(b)  But  there  is  a  further  reason  for 
holding  this  judgment  had.  The  judgment 
should  only  have .  committed  the  petitioner 
to  jail  for  such  time  as  'he  give  such  evi- 
dence.' Upon  the  giving  of  such  evidence 
he  should  be  discharged.  Section  5081,  Rev. 
Stat.  1909,  provides  that  witnesses  who  re- 
fuse to  testify  before  a  grand  jury  shall  be 
brought  before  the  court,  and  said  §  5081 
also  provides,  as  to  the  duties  of  the  court, 
thus:  'Who  shall  proceed  therein  in  the 
same  manner  as  if  the  witness  had  been 
interrogated  and  refused  to  answer  in  open 
court,'  This  procedure  is  thus  outlined  by 
§  6372,  Rev.  Stat.  1909.  *A  person  sum- 
moned as  a  witness,  and  attending,  who 
shall  refuse  to  give  evidence  which  may  law- 
fully be  required  to  be  given  by  such  per- 
son, on  oath  or  affirmation,  may  be  com- 
mitted to  prison  by  the  court,  or  other 
person  authorized  to  take  his  deposition  or 
testimony,  there  to  remain,  without  bail, 
until  he  gives  such  evidence.'  This  section 
limits  the  imprisonment  to  such  time  as  the 
witness  shall  give  such  testimony.  Upon 
the  giving  of  such  testimony  he  is,  per  force 
of  the  law,  purged  of  the  contempt  or  con- 
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tumacious  act.  This  seems  to  have  been 
the  construction  given  this  statute  from 
the  early  case  of  Ward  v.  State,  2  Mo.  120, 
22  Am.  Dec.  449,  in  the  year  1827,  down  to 
this  date.  So  that  we  say,  for  these  rea- 
sons apparent  from  the  face  of  the  record, 
the  petitioner  should  be  discharged.  To  the 
end  that  the  importance  of  this  little  case 
to  jurisprudence  might  be  seen,  we  have 
elaborated  more  than  should  have  been  done 
in  an  opinion,  but  the  sacredness  of  consti- 
tutional provisions  has  prompted  the  act, 
and  is  our  only  excuse  therefor." 

In  accordance  with  the  views  expressed  in 
the  foregoing  opinion,  the  petitioner  should 
be  discharged.    It  is  so  ordered. 

All  concur,  except  Valllant,  Ch.  J.,  not 

sitting. 

Woodson,  J.,  concurring: 

In  my  opinion  the  petitioner  should  be 
discharged  for  the  reason  that  §  28  of  ar- 
ticle 2  of  the  Constitution  of  1875  guaran- 
tees to  every  person  the  right  to  a  trial 
by  jury  in  all  civil  and  criminal  cases.  In 
my  opinion  the  conduct  of  the  petitioner 
in  answering  the  questions  propounded  to 
him,  as  he  did,  was  not  in  contempt  of 
court,  as  provided  for  and  defined  in  §  3881, 
Rev.  Stat.  1909.  That  section,  after  grant- 
ing to  all  courts  of  record  the  authority  to 
punish  for  contempt,  proceeds  to  define 
what  contempt  is,  and,  among  other  things, 
in  the  fifth  clause  thereof,  it  is  provided 
that  the  contemptuous  and  unlawful  re- 
fusal of  any  person  to  be  sworn  as  a  wit- 
ness, or  who,  when  sworn,  refuses  to  an- 
swer any  legal  and  proper  interrogatory, 
shall  be  guilty  of  contempt  within  tht 
meaning  of  that  article.  The  petitioner  did 
not  refuse  to  be  sworn,  but,  upon  the  con- 
trary, the  record  shows  that  he  w^as  duly 
sworn  and  testified  in  the  case;  nor  did  he 
contemptuously  or  unlawfully  refuse  to  an- 
swer any  question  which  was  properly  pro- 
pounded to  him,  but,  upon  the  contrary,  he, 
in  a  dignified  and  respectful  manner,  an- 
swered all  interrogatories  propounded  to 
him.  It  necessarily  follows  therefrom  that 
the  petitioner  was  not  guilty  of  contempt 
of  court  aH  defined  in  said  statute. 

That  brings  us  to  the  consideration  of 
the  character  of  the  answers  given  by  the 
petitioner  to  the  interrogatories  propounded 
to  him  by  the  court  and  counsel.  If  they 
were  false,  then  he  was  guilty  of  the  crime 
of  perjury;  and,  if  true,  then  he  was  nei- 
ther guilty  of  contempt  of  court  nor  of  the 
crime  of  perjury,  but  was  innocent.  Conse- 
quently the  truthfulness  or  falsity  of  his 
testimon^y  was  one  of  fact,  and,  being  a  fel- 
only,  punishable  by  imprisonment  in  the 
penitentiary,  he  was  clearly  entitled  to  a 
41  L.R.A.(N.S.) 


trial  by  jury  under  the  guaranty  of  the  sec- 
tion of  the  Constitution  before  mentioned. 
If  that  is  true,  and  I  am  unable  to  see  why 
it  is  not,  then  a  jury,  and  not  the  court, 
should  have  passed  upon  his  guilt  or  inno- 
cence; and,  as  that  was  not  done,  the  pe- 
titioner should  be  discharged. 

2.  The  real  contention  of  counsel  for  re- 
spondent is  that  since  the  judiciary  is  one 
of  the  three  co-ordinate  departments  of  the 
state  government,  and  each  being  separate 
and  independent  of  the  other  two  (article 
3  of  the  Constitution),  the  legislature  had 
no  power  or  authority  under  the  Constitu- 
tion to  limit  the  inherent  authority  of  the 
circuit  court  to  punish  persons  for  contempt 
of  court,  as  was  attempted  to  be  done  by 
said  §  3881,  Rev.  Stat.  1909.  It  is  therefore 
contended  by  them  that  said  section  of  the 
statute  is  violative  of  said  article  3  of  the 
Constitution,  and  consequently  is  null  and 
void.  In  support  of  this  contention,  we  are 
cited  to  the  cases  of  State  ex  rel.  Crow  v. 
Shepherd,  177  Mo.  205.  99  Am,  St.  Rep.  624, 
76  S.  W.  79,  and  Chicago,  B.  &  Q.  R.  Co.  v. 
Gildersleeve,  219  Mo.  170,  118  S.  W.  86,  16 
Ann.  Cas.  749.  There  is  no  question  but 
what  both  of  those  cases  sustain  this  con- 
tention of  counsel.  While  the  former  case 
was  decided  by  the  unanimous  court,  yet 
the  latter  was  by  a  divided  court,  four  mem- 
bers concurred  in  holding  the  defendant 
guilty  of  contempt,  ajid  that  the  circuit 
court  had  the  inherent  authority  to  pun- 
ish for  contempt,  and  that  the  legislature 
had  no  authority  to  limit  or  abridge  that 
authority,  and  three  members  of  the  court 
dissented  from  the  last  proposition,  holding, 
in  a  dissenting  opinion  by  Lamm,  J.,  that 
the  legislature  has  such  aiithority.  The 
writer  was  one  of  the  dissenters  mentioned 
in  the  last  case  decided,  believing  that,  un- 
der the  laws  of  the  state,  the  legislature 
has,  within  reasonable  bounds,  the  author- 
ity to  limit  the  power  of  all  courts  to  pun- 
ish for  contempt;  and  I  am  of  that  opinion 
still. 

In  that  case  Shepherd  was  proceeded 
against  in  this  court,  on  information  filed 
by  the  attorney  general,  charging  him  with 
publishing  certain  libelous  charges  against 
the  court.  The  defendant  was  cited  to  ap- 
pear and  show  cause,  if  any  he  had,  why 
he  should  not  be  punished  for  contempt  of 
court.  Upon  the  return  day  he  appeared 
and  filed  return  to  the  information,  and 
upon  the  return  the  court  found  him  guilty, 
and  fixed  the  penalty  at  the  sum  of  $500. 
It  was  there  insisted  by  the  defendant,  as 
it  is  here  by  the  petitioner,  that  the  court 
has  no  absolute  inherent  authority  to  pun- 
ish him  as  contended  for  by  the  respondent, 
but  that  its  authority  was  limited  by  § 
3881  to  3884,  Rev.  Stat.  1909,  and  that  said 
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sections  were  constitutional  and  valid.  This 
insistence  in  my  opinion  was  well  taken, 
and  that  the  conclusion  reached  in  that  case 
was  erroneous  cannot  be  successfully  re- 
futed. My  reasons  for  so  stating  are,  brief- 
ly, these:  Section  14  of  article  2  of  the 
Constitution,  denominated  the  ''Bill  of 
Rights,"  provides  "that  no  law  shall  be 
passed  impairing  the  freedom  of  speebh; 
that  every  person  shall  be  free  to  say,  write, 
or  publish  whatever  he  will,  on  any  subject, 
being  responsible  for  all  abuse  of  that  lib- 
erty ;  and  that  in  all  suits  and  prosecutions 
for  libel,  the  truth  thereof  may  be  given 
in  evidence,  and  the  jury,  under  the  direc- 
tion of  the  court,  shall  determine  the  law 
and  the  fact."  Under  this  constitutional 
guaranty,  Mr.  Shepherd  published  the  ar- 
ticle previously  mentioned,  and,  under  the 
provisions  thereof,  he  was  clearly  entitled 
to  plead  and  prove  the  truthfulness  there- 
of, which,  if  true,  was  a  perfect  defense  to 
the  "prosecution"  instituted  by  the  attor- 
ney general;  and  in  the  express  language  of 
said  section  of  the  Constitution,  he  had  the 
unquestionable  right  to  have  a  jury,  "under 
the  direction  of  the  court,"  to  "determine 
the  law  and  the  fact"  of  his  case. 

No  disinterested  person,  in  my  opinion, 
can  read  the  opinion  in  that  case,  and  the 
constitutional  provision  before  quoted,  and 
come  to  any  other  rational  conclusion  than 
that  this  court  erroneously  denied  to  Mr. 
Shepherd  the  right  to  have  a  jury  pass  upon 
both  the  law  and  the  fact  in  that  case,  and 
to  say  whether  or  not  he  was  guilty  of  con- 
tempt, as  charged  against  him.     The   sec- 
tion of  the  Constitution  quoted  is  general 
in   its   terms,  and   includes  all   ''suits   and 
prosecutions,"   and   no   exception    whatever 
thereto    is    saved    by   its   provisions.      The 
fact  is,  which  is  made  perfectly  clear  by  the 
history    of    said    constitutional    provision, 
that   the   framers   of   the   Constitution    in- 
tended that   said   section  of   the  Constitu- 
tion should  specially  apply  to  the  executive, 
legislative,  and  judicial  departments  of  the 
state,  and  generally  to  all  persons  within 
the  state.     It  has  been  held  by  this  court, 
and  by   all    other   courts    of    this    country 
where  a  constitutional  provision  similar  to 
ours  has  been  adopted,  that  it  is  but  the 
adoption  of  the  Fox  act,  of  England,  gov- 
erning the  same  subject,  and  expressed  sub- 
Htantially  in  the  same  language.     The  his- 
tory of  that  act  is  briefly  this:     Prior  to 
its  enactment,  the  courts  of  England  were 
duiiiinated  by  the  King,  and  for  centuries 
the  authors  of  all  publications  unfavorably 
criticizing  the  King  or  his  government  were 
promptly  arrested  and  prosecuted  for  crim- 
inal libel,  and,  of  course,  were  found  guilty 
and  severely  punished  by  the  courts,  which 
were  but  the  mouthpieces  of  the  King.    In 
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order  to  remedy  that  evil  and  oppression, 
the  Fox  act  was  enacted,  thereby  depriving 
the  courts  of  England  from  trying  the  fact, 
or  declaring  as  a  matter  of  law,  as  they 
had  theretofore  been  in  the  habit  of  doing, 
that  a  publication  was  libelous,  either  in 
law   or   fact;    and  transferred  that   power 
and    authority    to    a   jury    of    defendant's 
peers.     Whjje  the  language  of  said  act  is 
general  and  includes  all  persons  and  classes, 
yet,  when  viewed  in  the  light  of  the  his- 
tory of  the  act,  it  clearly  appears  that  it 
was  designed  especially  for  the  governing 
classes  of  England,  and,  when  the  people 
of  this  state  and  country  adopted  the  Fox 
act,  they  did  so  to  prevent  the  commission 
in  this  country  of  those  evils  which  existed 
in  England,  and  which  said  act  was  designed 
to  abolish  in  that  country,  namely,  to  pre- 
vent tiie  courts  of  the  state  from  trying 
or  declaring  as  a  matter  of  law  that  any 
publication  criticizing  the  state  government 
or  any  department  thereof  was  libelous,  and 
that  the   author   thereof  was  guilty   of  a 
crime.    The  people  of  this  state,  and  of  this 
country   generally,   apprehending   that    the 
governing  classes  might  assume  unto  them- 
selves  the   arbitrary   power   so   frequently 
unjustly  and  oppressively  exercised  by  the 
courts  of  England   in   trying  or   declaring 
as  a  matter  of  law  that  any  and  all  publi- 
cations    criticizing     them     were     libelous, 
adopted    the    constitutional    provision    pre- 
viously set  forth  for  the  purpose  of  prevent- 
ing those  evils,  and  to  guarantee  to  all  per- 
sons generally  the  freedom  of  speech,  and 
the  right  to  publish  whatever  they  deemed 
proper,  being  responsible  only  for  the  abuse 
of  that  liberty.     If  we  view  said  §  14  of 
article  2  of  the  Constitution  in  the  light  of 
its  history,  then  there  can  be  no  doubt  but 
what   the  judiciary  and   all   other  depart- 
ments  of   the   state   are   clearly   embraced 
within  the  subjects  referred  to  therein. 

That  being  unquestionably  true,  it  neces- 
sarily follows  therefrom  that  Shepherd  was 
unlawfully  denied  the  right  to  have  a  jury 
pass  upon  the  law  and  fact  of  his  guilt  or 
innocence.  I  am  therefore  clearly  of  the 
opinion  that  the  Shepherd  Case  was  errone- 
ously decided;  and,  the  Gildersleeve  Case 
being  bottomed  upon  the  Shepherd  Case,  it 
must  also  fall  for  want  of  proper  support 
or  authority  upon  which  to  rest.  It  is  true 
that  other  cases  are  cited  in  support  of 
both  of  those  cases,  but,  when  we  look  at 
the  principles  of  our  government  as  an- 
nounced in  our  Constitution  and  laws,  it  is 
clearly  seen  Uiat  they  are  contrary  to  the 
personal  liberty  of  the  citizen,  and  the  spirit 
of  our  institutions,  and  should  not  for  that 
reason  be  followed. 

I  am  therefore  of  the  opinion  that  the 
Shepherd  and  Gildersleeve  Cases  should  be 


4M 


MISSOURI  SUPREME  COURT. 


Mat, 


no  longer  followed,  but  should  be  overruled, 
and  consequently  the  petitioner  should  be 
discharged. 

Kennlah,  J^  concurs  herein. 


OKIiAHOliA  SUPREMS  COURT. 

SHAWNEE  NATIONAL  BANK,  Impleaded, 
etc.,  PIff.  in  Err., 

V, 

FURCELL  WHOLESALE  GROCERY  COM- 
PANY. 

'(—  Okla.  — ,  124  Pac.  603.) 

Principal  and  agent  ~  evidence  ~  rela- 
tion. 

1.  R.,  a  contractor,  being  indebted  to  the 
bank  and  having  a  contract  to  build  bridges 
by  written  instrument,  to  which  the  banlt 
was  also  a  party,  transferred  to  H.  as  trus- 
tee all  of  the  outfit  used  in  the  construction 
work,  and  authorized  him  to  take  charge  of 
the  work  under  the  bridge  contract,  and, 
after  paying  all  costs  and  expenses  of  the 
work,  including  a  salary  to  himself  and  10 
per  cent  to  R.,  to  pay  the  balance  received 
from  the  bridge  contract  to  the  bank,  and 
also  authorized  him,  if  the  proceeds  of  the 
bridge  contract  did  not  pay  the  bank,  to  sell 
the  outfit  and  pay  R.'s  debt  to  the  bank. 
H.  was  a  director  of  the  bank  and  the  bank 
induced  him  to  act.  The  bank  held  mort- 
gage on  R.'s  outfit  at  the  time  H.  was  ap- 
pointed trustee.  All  payments  under  the 
contract  were  received  by  the  bank.  The 
bank  advanced  money  to  be  used  in  carry- 
ing on  the  work.  Held,  that  a  finding  that 
H.  was  acting  as  agent  for  the  bank  was 
supported  by  the  evidence. 

Bank  —  assignment  of  contract  —  liabil- 
ity for  supplies. 

2.  H.  bought  groceries  from  plaintiff 
which  were  used  in  carrying  out  the  bridge 
contract,  and  the  bank  received  the  pro- 
ceeds of  the  contract.  Held  (1)  that, 
though  the  business  of  building  bridges  was 
ultra  vires,  the  bank,  having  received, 
through  the  bridge  contract,  the  proceeds 
of  the  groceries,  is  estopped  to  deny  lia- 
bility for  their  value;  (2)  thai;  it  is  im- 
material whether  the  bank  made  a  profit 
or  sustained  a  loss  from  their  use. 

(May  14,  1912.) 

ERROR   to   the   District   Court   for   Mc- 
Clain  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 

Headnotes  by  Rosser,  C. 

Not<».  —  As  to  tlip  rijjlit  of  a  bank  to  en- 
gage in  business  to  save  drbts,  an«l  (lie  lia- 
bilities which  tlicy  incur  in  so  (loin;r.  sec 
note  to  Emigh  v.  Earling,  27  L.R.A.  (N.S.) 
243. 
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cover  the  amount  alleged  to  be  due  and  un- 
paid for  groceries  and  commissary  sup- 
plies sold  by  plaintiff  for  the  use  and  bene- 
fit of  defendants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Friend  and  J.  H. 
Woods,  for  plaintiff  in  error: 

Plaintiff  in  error,  being  a  national  bank, 
has  no  power  to  engage  in  the  business  of 
a  railroad  contractor,  or  any  other  business 
outside  of  its  lawful  scope,  and  all  acts  in 
so  doing  would  be  ultra  vires,  including 
its  contracts  while  so  doing. 

Scranton  Electric  Light  &  Heat  Co.'s 
Appeal,  122  Pa.  154,  1  L.RwA..  2S5,  9  Am. 
St.  Rep.  79,  15  Atl.  446;  Angell  &  A.  Corp. 
604  et  seq.;  Morawetz,  Priv.  Corp.  247; 
Field,  Corp.  242;  Baldwin  v.  Canfield,  26 
Minn.  43,  1  N.  W.  261';  First  Nat.  Bank  v. 
Christopher,  40  N.  J.  L.  435,  29  Am.  Rep. 
262;  Junction  R.  Co.  v.  Reeve,  15  Ind. 
236;  Re  Marseilles  Extension  R.  Co.  L.  R. 
7  Ch.  161,  41  L.  J.  Ch.  N.  S.  345,  20  Week. 
Rep.  254;  D'Arcy  v.  Tamar,  K.  H.  &  C.  R. 
Co.  L.  R.  2  Exch.  158,  36  L.  J.  Exch.  N.  S. 
37,  12  Jur.  N.  S.  548,  4  Hurlst.  &  C.  463, 
14  L:  T.  N.  S.  626,  14  Week.  Rep.  968; 
Schumm  v.  Seymour,  24  N.  J.  Eq.  143; 
Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.  186;  Edgerly  v.  Em- 
erson, 23  N,  H.  555,  55  Am.  Dec.  207 ; 
Stoystown  k  G.  Turnp.  Road  Co.  v.  Craver, 
45  Pa.  386;  Keeler  v.  Frost,  22  Barb.  400. 

A  bank  being  without  power  to  enter  in- 
to contracts  of  this  nature,  none  of  its 
officers  can  bind  it  by  doing  so,  an  agent 
or  officer  having  no  more  authority  or 
power  than  the  principal  for  whom  he  acts. 

Western  Nat.  Bank  v.  Armstrong,  152 
U.  6.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep. 
572;  California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831;  Jacksonville,  M.  P.  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514,  524,  530,  40  L.  ed. 
515,  523,  525,  16  Sup.  Ct.  Rep.  379;  Thomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25 
L.  ed.  950;  Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  *R.  Co.  118  U.  S.  290, 
30  L.  ed.  83,  6  Sup.  Ct.  Rep.  1094;  Oregon^ 
R.  &  Nav.  Co.  V.  Oregon ian  R.  Co.  130  U. 
S.  1,  32  L.  ed.  837,  9  Sup.  Ct.  Rep.  409; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk 
&  H.  Bridge  Co.  131  U.  S.  371,  33  L.  ed. 
157,  9  Sup.  Ct.  Rep.  770;  St.  Louis,  V.  & 
T.  H.  R.  Co.  V.  Terre  ^laute  &  I.  R.  Co. 
145  U.  S.  393,  36  L.  ed.  748,  12  Sup.  Ct. 
Rep.  953. 

Mr.  J.  H.  Miley  also  for  plaintiff  in  er- 
ror. 

Mr.  J.  F.  Sharp,  for  defendant  in  error: 

AUhoujrh  restitution  of  property  ob- 
taint^d  under  a  contract  which  was  illegal 
beeaiise  ultra  vires  cannot  be  adjudged  by 
force  of   the   illegal   contract,  yet»   as  the 
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obligation  to  do  justice  resti  upon  all  p«r- 
tons,  natural  and  artificial,  if  one  obtains 
money  or  property  of  others  without  au- 
thority, the  law,  independent  of  express  con- 
tract, will  compel  restitution  or  compen- 
sation. 

Rankin  y.  Emigh,  218  U.  S.  27,  64  L.  ed. 
915,  30  Sup.  Ct.  Rep.  672;  Citizens'  Cen- 
tral Nat.  Bank  v.  Appleton,  216  U.  S.  106, 
64  L.  ed.  443,  30  Sup.  Ct.  Rep.  364;  Marsh 
V.  Fulton  County,  10  Wall.  676,  19  L.  ed. 
1040;  Aldrich  y.  Chemical  Nat.  Bank,  176 
U.  S.  618,  44  L.  ed.  611,  20  Sup.  Ct.  Rep. 
498;  Central  Transp.  Co.  y.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478;  Pullman's  Palace 
Car  Co.  V.  Central  Transp.  Co.  171  U.  S. 
138,  43  L.  ed.  108,  18  Sup.  Ct.  Rep.  808; 
Cook,  Corp.  5th  ed.  pp.  1598  et  seq.;  Sey- 
mour y.  Spring  Forest  Cemetery  Asso.  144 
N.  Y.  333,  26  L.R.A.  859,  39  N.  E.  305; 
Portland  Lumbering  &  Mfg.  Co.  y.  East 
Portland,  18  Or.  21,  6  L.R.A.  290,  22  Pac. 
536;  Ohio  &  M.  R.  Co.  v.  McCarthy,  96  U. 
S.  258,  24  L.  ed.  693;  San  Antonio  y. 
Mehaffy,  96  U.  S.  312,  24  L.  ed.  816;  Lewis 
V.  American  Say.  k  L.  Asso.  98  Wis.  203, 
39  L.R.A.  659,  73  N.  W.  793;  Linkauf  y. 
Lombard,  137  N.  Y.  417,  20  L.R.A.  48,  33 
Am.  St.  Rep.  743,  33  N.  E.  472;  Man- 
chester A  L.  R.  Co.  V.  Concord  R.  Corp.  66 
N.  H.  100,  9  L.R.A.  689,  3  Inters.  Com. 
Rep.  319,  49  Am.  St.  Rep.  582,  20  Atl. 
383;  Holt  v.  Winfield  Bank,  26  Fed,  812; 
Salt  Lake  City  v.  Hollister,  118  U.  S.  263, 
30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1055;  Parish 
v.  Wheeler,  22  N.  Y.  509;  State  Bd.  of 
Agri.  y.  Citizens'  Street  R.  Co.  47  Ind.  407, 
17  Am.  Rep.  702;  Jones  y.  Carnes,  17  Okla. 
471,  87  Pac.  652. 

The  president  of  a  national  bank  has 
power  to  biud  the  bank. 

Aldrich  y.  Chemical  Nat.  Bank,  176  U. 
8.  618,  44  L.  ed.  611,  20  Sup.  Ct.  Rep.  498; 
Merchants'  Nat.  Bank  y.  State  Nat.  Bank, 
10  Wall.  604,  19  L.  ed.  1008;  Ditty  v. 
Dominion  Nat.  Bank,  22  C.  C.  A.  376,  43 
U.  8.  App.  613,  75  Fed.  769;  Ricker  Nat. 
Bank  y.  Stone,  21  Okla.  833,  97  Pac.  577; 
Minnetonka  Oil  Co.  y.  Cleveland  Vitrified 
Brick  Co.  27  Okla.  180,  111  Pac.  326; 
First  Nat.  Bank  y.  American  Bangor  Slate 
Co.  229  Pa.  27,  77  Atl.  1100;  Pronger  y. 
Old  Nat.  Bank,  20  Wash.  618,  56  Pac.  391; 
Johnston  Fife  Hat  Co.  y.  National  Bank, 
4  Okla.  17,  44  Pac.  192;  Jack  v.  National 
Bank,  17  Okla.  430,  89  Pac.  219. 

Rosser,  C,  filed  the  fo1k)wing  opinion: 
This  is  a  suit  by  the  Purcell  Wholesale 
Grocery  Company  against  'St.  B.  Ryan  and 
the  Shawnee  National  Bank,  boroinafter 
referred  to  as  the  bank,  and  B.  F.  Hamil- 
ton, to  recoyer  the  price  of  some  groceries 
41  L.R.A.(N.S.) 


and  commissary  supplies.  Ryan  made  no 
defense,  and  a  judgment  was  rendered 
against  him  by  default.  The  other  parties 
waiyed  a  jury,  and  the  case,  as  among 
them,  was  tried  to  the  courts  who  rendered 
a  judgment  against  the  bank  in  fayor  of 
the  company,  and  against  the  company  in 
fayor  of  Hamilton.  The  bank  appeals  and 
bases  its  grounds  for  reversal  upon  two 
propositions:  First,  that  there  is  no  eyi- 
dence  in  the  case  showing  that  Hamilton 
acted  for  the  bank.  Second,  that  the  bank, 
being  a  national  bank,  had  no  power  to  en- 
gage in  the  business  of  a  railroad  contract- 
or, and  that,  if  it  attempted  to  carry  out 
the  work  begun  by  Ryan,  its  acts  were  ultra 
vires  and  imposed  no  liability  upon  it. 

The  evidence  discloses  the  following  state 
of  facts:  Ryan  was  a  bridge  contractor 
and,  as  such,  took  a  contract  under  the 
Canadian  Valley  Construction  Company  to 
build  bridges  on  the  Oklahoma  Central 
Railroad.  He  was  indebted  to  the  Shawnee 
National  Bank  in  a  considerable  sum  of 
money,  and  the  bank  had  chattel  mortgages 
on  all  his  construction  outfit.  The  Cana- 
dian Valley  Construction  Company  claimed 
the  right  to  take  possession  of  Ryan's  out- 
fit at  any  time  when  necessary  to  complete 
the  work  within  the  time  specified  in  the 
contract.  In  January,  1907,  Dorset  Carter, 
the  president  of  the  construction  company, 
and  Mr.  Hand,  the  chief  engineer  of  the 
railroad  company,  went  to  the  ofiice  of  the 
Bank  at  Shawnee  and  informed  Mr.  Doug- 
las, the  president  of  the  bank,  that  Ryan 
was  not  building  the  bridges  fast  enough, 
and  that  the  construction  company  intended 
to  take  charge  and  complete  the  work.  The 
contract  was  represented  as  a  profitable 
one.  It  was  suggested  by  some  of  the  par- 
ties that  the  bank  take  charge  and  complete 
the  contract.  Mr.  Dougles  stated  that  the 
bank  could  not  do  that,  but  said  they 
might  be  able  to  find  a  man  who  would 
do  that  for  them.  It  was  agreed  that  Dr. 
B.  F.  Hamilton  should  be  appointed  Ryan's 
trustee.  A  written  agreement  was  then  exe- 
cuted in  which  Ryan  was  described  as  the 
party  of  the  first  part,  the  bank  as  party 
of  the  second  part,  and  B.  F.  Hamilton  as 
trustee  for  said  parties. 

The  material  portions  of  the  contract  are 
as  follows:  "That  whereas,  the  said  M.  B. 
Ryan  is  indebted  to  the  said  Shawnee  Na- 
tional Bank  in  the  sum  of  $6,341.84,  six 
thousand  three  hundred  forty-one  84/100 
dollars,  and  whereas,  the  said  M.  B.  Ryan 
has  a  contract  dated  October  27th,  1905, 
with  the  Canadian  Valley  Construction 
Company,  to  construct  all  bridges  on  tiie 
Oklahoma  Central  Railway  from  T^ehigh  to 
Ada,  Indian  Territory,  supplemental  con- 
tract  dated   June   22d,   1906,   to   construct 
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bridges  on  said  railway  from  the  Frisco 
crossing  at  Ada,  to  the  west  end  of  the  Okla- 
homa Central  line  of  said  railway  at  Chick- 
asha,  Indian  territory:  Now,  therefore,  in 
order  to  further  secure  the  payment  of  the 
said  indebtedness  from  the  said  Ryan  to 
the  said  bank  in  addition  to  certain  chattel 
mortgages  heretofore  executed  by  the  said 
Ryan  to  the  said  bank,  the  said  M.  B. 
Ryan  hereby  assigns,  transfers,  and  delivers 
to  the  said  B.  F.  Hamilton  his  interest  in 
said  contract  for  the  time  being  and  for 
purposes  herein  set  forth,  also  assigns  all 
money  or  moneys  now  due  or  held  in  re- 
serve by  the  said  Canadian  Valley  Con- 
struction Company,  also  the  stock  and  con- 
struction tools,  pile  drivers,  wagons^  and  all 
other  things  used  on  said  bridge  construc- 
tion work,  as  follows  (describing  property). 
The  said  H.  B.  Ryan  agrees  that  the  said 
B.  F.  Hamilton,  as  trustee,  shall  take  pos- 
session of  said  property,  and  control  of  all 
of  said  construction  work,  and  oversee  said 
construction  work,  and  make  all  collections 
due  and  to  become  due  from  said  construc- 
tion company  to  said  Ryan,  and  after  pay- 
ing all  cost  and  expense  of  carrying  on  said 
construction  work  and  $250  per  month  of 
the  collections,  compensation  for  his  ow^n 
services,  and  10  per  cent  (10%)  of  the  net 
earnings  to  the  said  M.  B.  Ryan  to  meet 
his  expenses,  the  said  B.  F.  Hamilton  shall 
apply  the  balance  collected  under  said  con- 
tract to  the  aforesaid  indebtedness  of  the 
Shawnee  National  Bank,  and  after  the  same 
has  been  fully  paid,  he,  the  said  B.  F. 
Hamilton,  shall  reassign,  transfer,  and  de- 
liver said  property  and  interest  in  said 
contract  to  the  said  M.  B.  Ryan.  It  is 
further  agreed  and  stipulated,  by  and  be- 
tween said  parties,  that  in  the  event  that 
the  collections  made  as  above  set  forth  are 
insufficient  to  pay  the  above  indebtedness 
of  the  said  M.  B.  Ryan  to  the  Shawnee 
National  Bank,  then,  in  that  event,  it  is 
agreed  that  the  -said  B.  F.  Hamilton,  as 
trustee,  shall  sell  all  of  the  above  described 
personal  property  mentioned  and  referred 
to  in  this  contract,  and  apply  the  proceeds 
of  such  sale  on  the  above  indebtedness  for 
said  Ryan  to  said  bank,  and  if  there  shall 
be  any  surplus  or  excess  over  and  above  a 
sufficient  amount  to  discharge  said  indebt- 
edness out  of  the  proceeds  of  the  sale  of 
said  personal  property,  said  overplus  shall 
be  paid  to  the  said  M.  B.  Ryan,  after  de- 
ducting all  costs  of  sale,  expenses,  and 
compensation  to  said  B.  F.  Hamilton  for 
his  services.  Said  B.  F.  Hamilton  agrees 
to  retain  Charles  Hamilton  as  superintend- 
ent of  the  works  at  $2,000  per  annum." 

The  CanadiaU  Valley  Construction  Com- 
pany then  made  a  contract  with  Hamilton 
by  which  Hamilton  was  substituted  for 
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Ryan  in  the  original  contract  between 
Ryan  and  the  construction  company,  except 
in  some  matters  not  material  to  be  men- 
tioned here.  Hamilton  took  charge  of  the 
outfit  under  this  agreement,  and  proceeded 
with  the  work.  When  he  took  charge,  the 
bank  advanced  him  some  money.  The 
Canadian  Valley  Construction  Company 
usually  sent  the  vouchers  for  the  money  to 
be  paid  Hamilton  to  the  bank.  Hamilton 
would  then  sign  the  vouchers  and  the  mon- 
ey w^ould  be  sent  to  the  bank.  Occasionally 
the  money  was  paid  to  Hamilton  and  he 
then  sent  it  to  the  bank.  The  correspond- 
ence between  the  bank  and  the  Canadian 
Valley  Construction  Company  shows  that 
the  regular  course  of  business  was  for  the 
construction  company  to  pay  the  bank  and 
to  depend  on  the  bank  to  obtain  Hamil- 
ton's signature, to  vouchers. 

While  Hamilton  was  in  charge  under  the 
contract^  he  bought  groceries  and  supplies 
for  his  men  from  the  plaintiff  grocery  com- 
pany, and  paid  for  part  of  them  by  check  on 
the  bank.  He  gave  the  company  another 
check  which  the  bank  refused  to  pay.  He 
then  abandoned  the  trusteeship,  and  the 
grocery  company  brought  this  suit.  The 
evidence  shows  that  the  bank  never  collect- 
ed enough  to  reimburse  it  for  the  amounts 
advanced  under  the  trusteeship.  Hamilton 
never  received  anything  for  }iis  services. 

The  evidence  justifies  the  finding  that 
Hamilton  was  acting  for  the  bank.  He 
represented  the  bank.  The  only  reason  why 
the  bank  did  not  itself  take  charge  was  be- 
cause the  president  did  not  believe  it  had 
the  right  to  do  so.  The  contract  shows  that 
it  was  made  for  the  benefit  of  the  bank,  to 
enable  it  to  collect  its  debt,  and  Hamilton's 
possession  was  as  much  the  possession  of 
the  bank  as  if  it  had  sent  out  a  constable 
to  take  charge  under  its  mortgage.  The 
contract  Rvan  had  made  with  the  construe- 
tion  company  was  to  be  carried  out  for  the 
benefit  of  the  bank.  It  was  to  be  paid 
next  after  the  expenses  were  paid. 

The  next  proposition,  and  the  one  to 
which  the  principal  part  of  the  bank's  brief 
is  directed,  is  that  the  arrangement  by 
which  Hamilton  continued  the  construction 
of  bridges,  representing  the  bank,  could  not 
impose  a  liability  on  the  bank,  because  the 
bank  could  not  lawfully  engage  in  business 
as  a  contractor,  and  if  it  attempted  to  do 
so,  its  acts  would  be  ultra  vires  and  void. 
That  it  had  no  right  to  engage  in  the  busi- 
ness of  which  constructing  bridges  was  the 
main  purpose  and  end  must  be  conceded. 
It  would  be  hard  to  find  a  busine.«js  bearing 
less  resemblance  to  banking  than  that  of 
building  bridges,  and  for  that  purpose  em* 
ploying   men    and    teams,    furnishing    sup- 
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plies,  and  attending  to  the  numerous  trans- 
actions arising  out  of  such  work. 

The  question  in  this  case  is  whether, 
where,  for  the  purpose  of  collecting  an  in- 
debtedness due  it,  a  bank  has  undertaken 
to  perform  the  contract  its  debtor  had 
made,  it  can  repudiate  a  debt  incurred 
while  attempting  to  carry  out  the  contract, 
where  it  has  received  the  consideration  for 
the  debt. 

The  goods  bought  from  the  grocery  com- 
pany were  used  for  the  benefit  of  the  bank 
in  carrying  out  Ryan's  contract  to  build 
the  bridges.  The  bank  received  the  entire 
proceeds  of  the  contract.  In  other  words, 
it  received  the  proceeds  of  the  groceries. 
Having  received  them,  it  should  pay  for 
them.  It  is  immaterial  whether  the  obliga- 
tion to  pay  is  placed  upon  the  ground  that 
the  contract  by  the  trnstee  pr  agent  of  the 
bank  bound  the  bank,  on  the  ground  thai 
the  bank,  having  received  the  property  of 
the  grocery  company,  is  bound  to  pay  for  it. 

A  great  many  of  the  state  courts  put  the 
obligation  to  pay  upon  the  ground  that  a 
bank  has  the  right  to  use  all  lawful  means 
to  collect  a  debt,  and  that,  where  the  object 
of  engaging  in  a  business  which  would  oth- 
erwise be  ultra  vires  is  to  collect  a  debt, 
a  bank  is  bound  by  the  contract  thus  en- 
tered into. 

In  the  case  of  Reynolds  y.  Simpson,  74 
Ga.  454,  the  facts  w^ere  as  follows:  Harri- 
son leased  the  Stonewall  Iron  Works  and 
placed  Bowie  in  charge  as  manager.  Bowie 
drew  drafts  on  the  Vulcan  Iron  Works, 
which  were  discounted  by  the  Bank  of 
Rome.  The  Vulcan  Iron  Works  failed,  leav- 
ing the  drafts  unpaid.  Harrison  also  failed 
and  made  an  assignment.  Bowie  told  the 
president  of  the  bank  that,  if  he  could  work 
off  the  raw  material  on  hand  and  sell  it, 
the  bank  could  be  paid,  but  to  do  this  he 
must  have  supplies.  The  president  of  the 
bank  directed  Simpson  and  Ledbetter  to  let 
Bowie  have  goods  until  he  should  instruct 
them  otherwise,  and  told  them  the  bank 
would  pay  them  for  whatever  they  sold  to 
Bowie.  The  effort  to  realize  on  the  debt 
did  not  prove  profitable,  and,  just  as  in 
the  present  case,  did  not  pay  the  amount  of 
the  debt.  In  the  course  of  the  opinion  the 
court  said:  "Where  a  banking  corporation 
acquires  possession  of  property,  either  by 
a  lien  thereon  or  the  purchase  of  the  same 
for  the  payment  of  the  debt  due  to  it,  and 
expends  money  on  it,  or  furnishes  supplies, 
either  for  its  preservation  or  to  carry  on 
the  business  in  which  such  property  is  em- 
ployed, with  a  view  of  rendering  it  pro- 
ductive in  order  to  satisfv  the  debt  it  holds 
against  the  former  owner  of  the  property, 
it  is  not  chargeable  with  exceeding  its  cor- 
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porate  powers  by  engaging  in  a  business 
beyond  the  scope  and  purpose  of  its  crea- 
tion. It  is  merely  exercising  a  power  which 
is  common  to  all  corporations.  .  .  . 
Whether  this  banking  corporation  used  this 
power  of  collecting  its  debts  as  a  pretext 
for  embarking  in  a  business  wholly  foreign 
to  that  for  which  it  was  created,  and  which 
it  was  authorized  to  conduct,  or  whether  it 
made  a  legitimate  and  proper  use  of  it  in 
furtherance  of  its  legitimate  business,  was 
a  question  which  was  fairly  submitted  to 
the  jury,  and  upon  which  they  have  passed, 
upon  what  appears  to  be  sufficient  evidence 
to  uphold  their  finding." 

In  John  A.  Roebling  Sons'  Co.  v.  First 
Nat.  Bank  (D.  C.)  30  Fed.  744,  the  bank 
had  loaned  to  Donaldson  a  sum  of  money 
to  engage  in  the  lumber  business.  He  sub- 
sequently became  embarrassed  and  the  bank 
secured  a  deed  of  trust  upon  all  of  his 
property,  which  was  foreclosed,  and  the 
bank  purchased  the  property.  It  then  pro- 
ceeded by  an  agent  to  have  the  timber  on 
the  land  cut  and  sold.  The  third  paragraph 
of  the  syllabus  is  as  follows:  "A  national 
bank  that  has  loaned  money  on  timber  land 
may,  to  protect  itself  and  collect  the  debt, 
purchase  the  land  at  foreclosure  sale  and 
cut  and  sell  the  timber." 

In  First  Nat.  Bank  v.  Bannister,  7  Kan. 
App.  787,  54  Pac.  20,  the  court  said: 
"Counsel  for  plaintiff  in  error  argue  that 
national  banks  are  not  authorized  to 
buy  and  speculate  in  wheat.  We  answer 
that,  if  necessary  to  seed  a  farm  that  they 
have  been  compelled  to  purchase  under  an 
execution  in  their  favor,  and  in  order  to 
protect  a  claim  owing  to  the  bank,  or  in 
any  event  where  the  purchase  is  necessary 
to  protect  the  bank's  interest,  it  can  pur- 
chase wheat."  See  Lowe  v.  Ring,  106  Wis. 
647,  82  N.  W.  571;  McCraith  v.  National 
Mohawk  Valley  Bank,  104  N.  Y.  414,  10  N. 
E.  862. 

In  German  Nat.  Bank  v.  Meadowcroft,  4 
111.  App.  630,  the  bank  took  a  certain  grain 
warehouse  in  payment  of  a  debt  to  it: 
When  it  took  possession,  there  was  wheat  in 
the  warehouse  belonging  to  third  parties. 
It  was  held  that  the  bank,  having  come  into 
possession  of  the  grain  in  this  manner,  was 
responsible  to  the  owners  for  the  value  of 
the  grain  when  it  failed  to  deliver  it  to 
them. 

In  the  case  of  First  Nat.  Bank  v.  Nation- 
al Exch.  Bank,  92  U.  S.  122,  23  L.  ed.  679, 
after  quoting  the  statute  with  reference  to 
the  powers  of  national  banks,  Chief  Justice 
Waite  said:  "Authority  is  thus  given  to 
transact  such  a  banking  business  as  is 
specified,  and  all  incidental  powers  neces- 
sary to  carry  it  on  are  granted.  These 
powers  are  such  as  are  required  to  meet 
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all  the  legitimate  demands  of  the  authorized 
business  and  to  enable  a  bank  to  conduct 
its  affairs,  within  the  general  scope  of  its 
charter,  safely  and  prudently.  This  neces- 
sarily implies  the  right  of  a  bank  to  incur 
liabilities  in  the  regular  course  of  its  busi- 
ness, as  well  as  to  become  the  creditor  of 
others.  Its  own  obligations  must  be  met 
and  debts  due  to  it  collected  or  secured. 
The  power  to  adopt  r^a8onabIe  and  appro- 
priate measures  for  these  purposes  is  an  in- 
cident to  the  power  to  incur  the  liability  or 
become  the  creditor."  This  quotation  is 
made  for  the  reason  that  it  is  a  clear  state- 
ment of  a  principle  upon  which  courts 
have  proceeded.  It  is  not  intended  to  imply 
that  that  case  goes  as  far,  as  to  what  are 
reasonable  and  appropriate  measures,  as 
some  of  the  cases  referred  to.  See  Bath 
Gaslight  Co.  v.  Claffy,  151  N.  Y.  24,  36 
L.RJL.  664,  45  N.  E.  390;  Seymour  v. 
Spring  Forest  Cemetery  Asso.  144  N.  Y. 
333,  26  L.R.A.  869,  39  N.  E.  365;  Whitney 
Arms  Co.  t.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504. 

Another  line  of  cases  holds  that  such 
contracts  are  ultra  vires  and  cannot  be 
enforced,  but  that  the  corporation  receiv- 
ing the  property  or  money  belonging  to 
another,  while  engaged  in  an  ultra  virea 
employment  or  business,  can  be  required 
to  account  to  the  rightful  owner  for  the 
money  or  property  so  received.  In  the 
case  of  Emigh  v.  Earling,  134  Wis.  565,  27 
L.R.A.(N.S.)  243,  115  N.  W.  128,  the  Jenne 
Creamery  Company  was  engaged  in  the 
creamery  business.  Tlie  company  had  an 
arrangement  with  farmers  to  supply  milk, 
by  which  the  creamery  company  was  to 
take  the  milk,  manufacture  the  butter,  sell 
the  same,  and  divide  the  proceeds,  3^  cents 
to  the  creamery  company  for  its  services, 
and  the  balance  of  the  sale  price  to  the 
patrons.  The  creamery  company  was  to 
deposit  ihfi  money  in  the  Berlin  Bank,  and 
at  the  end  of  the  month  to  draw  individual 
drafts  to  the  several  furnishers  of  milk 
for  the  amount  to  which  they  were  found 
to  be  entitled  upon  computation  of  the 
amount  of  cream  or  butter  supplied  by 
each.  D.  J.'  and  E.  H.  Jenne  were  lawfully 
indebted  and  owed  the  bank  of  Berlin  a 
considerable  sum  of  money.  All  of  the 
property  of  the  creamery  company  and  the 
Jennes  individually  was  transferred  to  the 
cashier  of  the  bank,  one  Brown,  in  trust, 
and  to  realize  upon  the  same  at  his  dis- 
cretion, by  sale  or  use,  and  apply  the  pro- 
ceeds to  the  debts  of  D.  J.  and*E.  H.  Jenne. 
The  conveyance  included  the  entire  capital 
stock  of  the  company,  and  Brown  was  au- 
thorized at  his  option  either  to  close  up  the 
business  or  to  contii  ae  its  operation  and 
form  a  new  corporation.  The  conveyance 
41  L.R.A.(N.S.) 


required  him,  after  all  debts  were  paid, 
to  turn  oVer  the  remainder  of  the  property 
to  the  Jennes.  Upon  the  transfer  of  the 
property,  new  officers  of  the  corporation 
were  elected,  consisting  of  the  president  and 
vice  president  of  the  bank  and  Brown,  the 
cashier,  and  the  business  of  the  creamery 
company  was  continued.  Farmers  contin- 
ued to  furnish  milk,  which  was  manufac- 
tured into  butter,  and  the  proceeds  de- 
posited in  the  bank  in  the  name  of  the 
Jenne  Creamery  Company.  The  business 
was  not  profitable.  After  the  business 
was  continued  some  time,  the  bank  was 
closed  by  the  comptroller  or  treasurer  and 
placed  in  the  hands  of  a  receiver.  The  peo- 
ple who  supplied  the  milk  had  not  been 
paid  during  the  previous  two  months  prior 
to  the  suspension  of  the  bank.  It  was 
shown  that  drafts  for  the  butter  manu- 
factured during  thesis  two  months  had  been 
received  by  the  bank  amounting  to  $2,520. 
It  was  held  that  the  bank  was  liable  for 
the  money  so  received,  and  a  trust  was  de- 
clared in  favor  of  the  farmers  furnishing 
the  milk  for  the  amount  of  money  due 
them,  which  was  found  to  be  in  possession 
of  the  bank  at  the  time  it  went  into  the 
hands  of  a  receiver.  In  the  course  of  the 
opinion  the  court  said:  "The  conclusions 
of  the  trial  court  are  attempted  to  be 
averted  by  most  vigorous  contention  that 
it  is  wholly  beyond  the  power  of  a  na- 
tional bank  to  engage  in  creamery  business, 
and  much  citation  is  made  of  Federal  au- 
thority to  that  effect.  The  exact  limits  of 
the  power  of  a  bank  which,  being  a  creditor, 
becomes  possessed  of  property  or  property 
rights  in  various  forms  as  security,  to  do 
acts  in  management  or  improvement  of 
such  property  or  development  of  such  rights 
in  order  to  render  them  valuable,  to  the 
end,  in  good  faith,  of  thereby  securing 
liquidation  of  the  debts  to  it,  is  quite  in- 
definite, and  doubtless  public  policy  re- 
quires that  a  bank,  like  an  individual, 
should  have  broad  powers  of  the  exercise 
of  discretion  and  judgment,  to  the  end  that 
property  or  rights  so  held  as  security  be 
rendered  as  valuable  as  possible,  so  that  it 
may  not  lose  that  which  it  ought  to  col- 
lect. Security  Nat.  Bank  v.  St.  Croix 
Power  Co.  117  Wis.  211,  94  N.  W.  74.  But 
we  need  not  try  to  resolve  this  somewhat 
uncertain  and  vexed  question.  No  author- 
ity has  been  cited,  and  we  think  none  can 
be,  to  deny  the  power  of  a  banking  corpo- 
ration or  any  other  corporation  to  disgorge 
property  of  another  which  it  had  got  into 
its  possession  by  any  means  whatever, 
under  a  duty  to  disgorge.  It  may  have 
had  no  legal  power  to  take  the  steps  by 
which  the  money  of  these  plaintiffs'  as- 
signors   came    to   its   hands,    but,    having 
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taken  such  steps  and  obtained  their  monej, 
no  such  absurdity  exists  as  a  legal  ob- 
stacle to  its  surrendering  it.  It  would 
be  a  reproach  to  the  law  to  hold  any 
such  doctrine  of  inequity.  Beloit  v.  Heine- 
man,  128  Wis.  398,  401,  107  N.  W.  334." 
This  case  was  affirmed  by  the  Supreme 
Court  of  the  United  States  and  is  reported 
as  Rankin  v.  Emigh,  218  U.  S.  27,  54  L. 
ed.  915,  30  Sup.  .Ct.  Rep.  672.  After  quot- 
ing from  the  opinion  of  the  Wisconsin 
supreme  court,  the  court  said:  "As  we  are 
bound  by  the  findings  of  fact  made  below, 
and  as  the  construction  which  the  court 
gave  to  the  contracts  under  which  the 
milk  was  furnished  is  also  binding,  since 
such  construction  presents  no  question  of 
a  Federal  nature,  it  follows  that  all  the 
contentions  relied  upon  to  procure  a  re- 
versal of  the  judgment  must  rest  upon  the 
assumption  that,  although  the  milk  was 
received  under  contracts  of  bailment,  and 
the  proceeds  arising  were  the  property  of 
the  milk  producers  and  were  held  by  the 
bank  for  them,  nevertheless  the  judgment 
was  wrong  because  the  bank,  under  the 
national  banking  law,  exceeded  its  powers 
when  it  virtually  acquired  the  stock  of  the 
creamery  and  operated  the  same  through 
its  officers.  But  when  the  contentions  thus 
come  to  be  considered  in  their  ultimate 
aspect,  their  unsoundness  is  demonstrated 
by  the  decisions  rendered  at  this  term  in 
Citizens'  Central  Nat.  Bank  v.  Appleton, 
216  U.  S.  196,  54  L.  ed.  443,  30  Sup.  Ct. 
Rep.  364.  We  say  this,  even  conceding, 
for  the  sake  of  the  argument,  the  ultra 
vires  nature  of  the  transaction,  as  con- 
tended for.  Although  it  would  suffice  to 
refer  to  that  case  as  decisive  here,  in  view 
of  the  importance  of  the  subject,  we  briefly 
advert  to  the  facts  of  the  ca^e  to  make  ap- 
parent how  absolutely  conclusive  the  rul- 
ing there  made  is  upon  the  contention  here 
presented.  One  Samuel  owed  to  the  Cen- 
tral National  Bank  $10,000.  Evidently  the 
bank  was  not  only  unwilling  to  lend  Samuel 
more  money,  but  called  upon  him  to  pay 
off  his  existing  indebtedness.  Under  these 
circumstances  it  was  arranged  that,  if 
Samuel  could  borrow  $12,000  from  the 
Cooper  Exchange  Bank,  and  would  use 
$10,000  of  the  amount  to  pay  his  debt  to 
the  Central  National  Bank,  that  bank 
would  guarantee  the  repayment  of  the  loan 
if  made  by  the  Cooper  Exchange  Bank,  thus 
giving  Samuel  some  further  accommoda- 
tion, and  at  the  same  time  placing  the 
Central  National  Bank  in  funds  to  the 
extent  of  its  outstanding  loan  to  Samuel. 
The  loan  upon  the  guaranty  was  made. 
Upon  the  bankruptcy  of  Samuel  and  the 
failure  to  pay  the  loan  made  by  the  Cooper 
Exchange  Bank,  the  latter  bank  sued  the 
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.  Central  National  Bank  to  recover  under 
I  the  guaranty.  In  the  state  courts,  while 
ultimately  the  ultra  vires  nature  of  the 
guaranty  was  not  denied,  recovery  was 
allowed  to  the  extent  of  the  $10,000,  the 
amount  actually  received  by  the  Central 
National  Tank  of  the  moneys  of  the  Cooper 
Exchange  Bank.  This  court,  without  in 
any  respect  questioning  that  the  state 
court  was  correct  in  holding  that  the  con- 
tract of  guaranty  was  ultra  virea  of  the 
national  bank  act,  nevertheless  affirmed 
the  judgment  below.  Reviewing  and  com- 
menting upon  the  rulings  in  Logan  County 
Nat.  Bank  v.  Townsend,  139  U.  S.  67,  35 
L.  ed.  107,  11  Sup.  Ct.  Rep.  496;  Aldrich 
V.  Chemical  Nat.  Bank,  176  U.  S.  618,  44 
L.  ed.  611,  20  Sup.  Ct.  Rep.  498;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478,  and  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.  171  U.  S.  138,  43  L.  ed. 
108,  18  Sup.  Ct.  Rep.  808,  it  was  held,  al- 
though restitution  of  property  obtained 
under  a  contract  which  was  illegal,  be- 
cause ultra  vires,  cannot  be  adjudged  by 
force  of  the  illegal  contract,  yet,  as  the 
obligation  to  do  justice  rests  upon  all 
persons,  natural  and  artificial,  if  one  ob- 
tains the  money  or  property  of  others 
without  authority,  the  law,  independently 
of  express  contract,  will  compel  restitution 
or  compensation.  That  this  ruling  is  here 
applicable  is  plainly  manifested  by  the  fact 
which  we  have  previously  pointed  out,  that 
the  relief  afforded  by  the  court  below  simply 
gave  to  the  producers  so  much  of  their 
property  as  was  actually  in  the  hands  of 
the  receiver,  and  awarded  them  a  right  to 
recover  as  general  creditors  of  the  bank 
to  the  extent  only  that  their  property  had 
been  received  and  appropriated  by  the 
bank." 

In  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11 
Sup.  Ct.  Rep.  478,  Mr.  Justice  Gray  said: 
''A  contract  ultra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  inunoral, 
but  because  the  corporation,  by  the  law 
of  its  creation,  is  incapable  of  jnaking  it, 
the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  have 
always  striven  to  do  justice  between  the 
parties,  so  far  as  could  be  done  consistently 
with  adherence  to  law,  by  permitting  prop- 
erty or  money  parted  with  on  the  faith  of 
the  unlawful  contract  to  be  recovered  back 
or  compensation  to  be  made  for  it.  In 
such  case,  however,  the  action  is  not  main- 
tained upon  the  unlawful  contract,  nor  ac- 
cording to  its  terms,  but  on  an  implied  con- 
tract of  the  defendant  to  return,  or,  fail- 
ing to  do  that,  to  make  compensation  for, 
property  or  money  which  it  has  no  right 


600 


OKLAHOMA  SUPREME  CX)URT. 


Apr., 


to  retain.  To  maintain  such  an  action  is 
not  to  affirm  but  to  disaffirm  the  unlawful 
contract." 

It  is  believed  the  better  ground  upon 
which  to  place  a  recovery  in  cases  such  as 
are  the  present  is  that  the  corporation, 
having  received  money  or  property  by  vir- 
tue of  a  contract  not  immoral  or  illegal 
of  itself,  is  estopped  to  deny  liability.  In 
Camden  &  A.  R.  Co.  v.  May's  Landing  &  E. 
H.  City  R.  Co.  48  N.  J.  L.  530,  7  Atl.  523, 
the  doctrine  of  ultra  vires  was  involved. 
Mr.  Justice  Van  Syckel  said:  "The  law 
does  not  imply  a  contract  to  pay  the  bond^ 
holders  the  money  thus  received.  It  is 
illogical  to  say  that  the  law  will  imply  a 
contract  by  the  company  which  it  has  no 
power  to  make  for  itself.  A  contract  can- 
not be  implied  where  an  express  contract 
cannot  be  made.  The  law  recognizes  the 
obligation;  it  precludes  or  estops  the  at- 
tempt to  evade  it.  Apply  to  it  what  legal 
phrase  you  may,  the  underlying  principle 
is  that  the  corporation  cannot  set  up  its 
own  infirmity  when  it  is  unconscionable 
to  do  so.  The  law  forbids  the  defense  on 
account  of  the  flagrant  injustice  which 
would  otherwise  be  done.  The  question  of 
corporate  power  is  not  entertained." 

The  judgment  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


KANSAS  SUPREME  COURT. 

JOHN  SEALY  et  al.,  Appts., 

V. 

MISSOURI,    KANSAS,    k   TEXAS    RAIL- 
WAY COMPANY. 

(84  Kan.  470,  114  Pac.  1077.) 

Trial  ~  foreign     law  ~  question     for 
court. 

1.  A  question  as  to  what  is  the  law  of 
another  state,  although  one  of  fact,  is  ordi- 
narily to  be  determined  by  the  court  with- 
out the  intervention  of  the  jury. 

Headnotes  by  Mason,  J. 


Same  —  evidence  —  necessity. 

2.  Where  the  question  as  to  what  is  the 
law  of  another  state  depends  upon  the  ef- 
fect to  be  given  to  a  decision  made  by  its 
court  of  last  resort,  and  upon  the  interpre- 
tation of  a  statute,  and  all  the  reported 
decisions  relating  to  the  matter  are  ad- 
mitted, and  show  a  difference  of  judicial 
opinion,  there  is  no  occasion  for  evidence  on 
the  subject.  Under  such  circumstances  the 
question  should  be  decided  by  the  court 
practically  as  one  of  law. 

Carrier  —  negotiability  of  bill  of  lading 
—  statute. 

3.  A  statute  of  Missouri  provides  that 
''all  •  •  .  bills  .  of  lading  ...  is- 
sued ...  by  any  .  .  .  railroad 
.  .  .  company  .  .  .  shall  be  .  .  . 
negotiable  by  written  indorsement  thereon 
and  delivery  in  the  same  manner  as  bills  of 
exchange  and  promissory  notes.''  In  that 
state  bills  of  lading  were  already  negotiable 
in  the  sense  of  l^ing  transferable  by  in- 
dorsement and  delivery,  so  as  to  enahle  its 
assignee  to  sue  in  his  own  name.  Held,  that 
the  statute  makes  them  "negotiable"  in  the 
stricter  meaning  of  the  term;  that  is,  it 
gives  them  the  quality  of  investing  an  in- 
nocent purchaser  with  greater  rights  than 
those  possessed  by  the  original  holder. 

Same  ~-  nonreccipt  of  goods  —  effect. 

4.  Under  such  a  statute  a  railroad  com- 
pany is  bound  by  a  bill  of  lading  which 
has  passed  into  the  hands  of  an  innocent 
purchaser,  although  no  goods  were  in  fact 
received  by  it. 

Same  »  criminal  offense  —  effect. 

6.  The  rule  is  not  altered  by  the  fact 
that  the  statute  makes  it  a  criminal  offense 
for  any  agent  of  a  railroad  company  to  is- 
sue a  bill  of  lading  unless  the  goods  have 
actually  been  received. 

(April  8,  1911.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Labette  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  losses  alleged  to 
have  been  caused  by  advances  upon  bills 
of  lading  issued  without  the  actual  re- 
ceipt of  the  goods.       Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  M.  Harris  and  Karnes, 
Xew,  &  Krauthoff  for  appellants. 

Messrs.  John  Madden  and  W.  W. 
Brown  for  appellee. 


Note.  —  Liability  of  carrier  to  bona  fide 
holder  upon  bill  of  lading  issued  by 
negligence  or  mistake  of  agents  toith- 
out  delivery  of  any  goods  to  carrier. 

The  question  here  considered  is  treated 
in  the  notes  to  Roy  &  Roy  v.  Northern  P. 
R.  Co.  6  L.R.A.(N.S.)  302,  and  Franklin 
Trust  Co.  V.  Philadelphia,  B.  &  W.  R.  Co. 
22  L.R.A.(N.S.)  828.  As  shown  in  those 
notes  the  cases  are  in  conflict  upon  the 
question  of  whether  a  carrier  is  liable  to  a 
bona  fide  holder  of  a  bill  of  lading  which 
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was  issued  by  the  negligence  or  mistake  of 
an  agent  of  the  carrier  without  the  delivery 
of  any  goods. 

In  some  jurisdictions  the  question  is  spe- 
cifically regulated  by  statute.  It  will  be 
noticed  that  the  decision  in  Sealy  v.  Mis- 
souri, K.  &  T.  R.  Co.  was  based  upon  the 
Missouri  statute,  which  expressly  provides 
that  all  bills  of  lading  issued  by  a  railroad 
shall  be  negotiable  by  indorsement  and  de- 
livery in  the  same  manner  as  bills  of  ex- 
change and  promissory  notes. 

The    action    in    Watkins    Nat.    Bank    v. 
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Mason,  J.,  delivered  the  opinion  of  the 
court: 

Hutch ings,  Sealy,  &  Company  brought 
action  against  the  Missouri,  Kansas,  & 
Texas  Railway  Company,  alleging  that  the 
plaintiffs  had  advanced  money  upon  certain 
bills  of  lading  which  the  defendant  had 
issued,  by  its  assistant  general  freight 
agent,  without  the  actual  receipt  of  the 
goods  therein  described,  and  asking  judg- 
ment for  the  loss  they  had  sustained  in 
consequence  thereof. 

Among  other  matters,  the  defendant  in 
its  answer  set  out  that  the  bills  of  lading 
referred  to  were  issued  in  Missouri,  and 
that  therefore  the  rights  of  the  parties  are 
governed  by  the  laws  of  that  state;  that 
there  the  law  is  that  a  bill  of  lading  issued 
by  the  agent  of  a  railroad  company  with- 
out the  actual  receipt  of  goods  is  void,  and 
that  the  company  cannot  be  held  liable 
thereon  by  way  of  estoppel  or  in  any  other 
manner;  that  this  condition  of  the  law  re- 
sults from  statutory  provisions  which  are 
quoted  in  full,  and  from  a  decision  of  the 
supreme  court  which  is  described  only  by 
the  title  of  the  case  and  the  volume  and 
page  of  the  reports  in  which  it  is  to  be 
found,  namely,  Louisiana  Nat.  Bank  v.  La- 


veille,  52  Mo.  380.  A  demurrer  to  this  por- 
tion of  the  answer  was  sustained  by  the 
district  court.  This  ruling  was  reversed 
on  appeal,  on  the  ground  that  the  allega- 
tion as  to  the  effect  of  the  decision  of  the 
supreme  court  must  be  taken  as  true,  inas- 
much as  the  language  of  the  decision  was 
not  pleaded,  and  the  Kansas  courts  cannpt 
take  judicial  notice  of  it.  Missouri,  K.  & 
T.  R.  Co.  V.  Hutchings,  78  Kan.  758,  99 
Pac.  230.  The  plaintiffs  then  filed  a  reply 
which,  in  addition  to  a  general  denial, 
quoted  in  full  the  opinion  in  the  Laveille 
Case,  and  also  one  subsequently  handed 
down  by  the  Kansas  City  court  of  appeals 
of  a  contrary  tendency,  and  added  that  the 
latter  decision  '^states  the  law  in  the  state 
of  Missouri."  A  demurrer  to  this  reply 
was  sustained,  and  the  plaintiffs  appeal. 
•The  plaintiffs  advanced  the  theory  that, 
inasmuch  as  the  reply  states  'what  the 
law  of  Missouri  is,  an  issue  of  fact  is 
raised  upon  which  they  are  entitled  to 
introduce  evidence,  regardless  of  the  inter- 
pretation placed  upon  the  Missouri  de- 
cisions referred  to.  We  do  not  accept  this 
view.  By  the  weight  of  authority,  and,  as 
we  think,  by  the  better  reason,  the  court 
ordinarily  determines  the   law  of  a  sister 


Cleveland,  C.  C.  &  St.  L.  R.  Co.  117  Mo. 
App.  248,  93  S.  W.  846,  was  also  brought 
under  the  Missouri  statute,  and  in  that 
case,  where  it  appeared  that  the  defendant's 
agent  had  issued  bills*  of  lading  on  two 
cars  of  flour,  stating  that  they  were  in  good 
order,  when  the  flour  was  at  the  time  in  the 
possession  of  another  carrier,  the  defend- 
ant was  held  liable  to  a  bank  to  which  the 
bills  had  been  negotiated,  for  the  loss  sus- 
tained on  account  of  the  flour  being  spoiled 
at  the  time  the  bills  were  issued. 

And  it  was  further  held  that  the  fact 
that  one  car  of  the  flour  was  subsequently 
received  by  the  defendant  carrier  did  not 
cure  the  invalidity  of  the  bills  of  lading  as 
against  sucli  transferee.     Ibid. 

In  Armour  v.  Michigan  C.  R.  Co.  65  N. 
Y.  Ill,  22  Am.  Rep.  603,  where  the  agent 
of  a  carrier,  upon  delivery  to  him  of  a 
forged  warehouse  receipt,  delivered  a  bill 
of  lading  for  the  goods  mentioned  in  the 
receipt  without  in  fact  receiving  any  goods, 
the  carrier  was  held  estopped,  as  against  a 
transferee  of  the  bill,  to  deny  the  receipt 
of  the  goods,  since  the  issuing  of  the  bill  of 
lading  was  within  the  apparent  scope  of  the 
agent's  authority. 

And  in  Dulaney  v.  Philadelphia  &  R.  R. 
Co.  228  Pa.  180,  77  Atl.  607,  where  several 
connecting  carriers  by  an  agreement  main- 
tained agents  for  the  purpose  of  securing 
freight,  and  one  of  the  agents  issued  bills 
of  lading  without  receiving  the  goods, 
knowing  that  the  bills  were  to  accompany 
a  draft  on  the  consignees,  the  terminal  car- 
rier, which  was  a  party  to  the  joint  agree- 
ment, was  held  liable  to  the  consignees  for 
the  amount  advanced,  without  regard  to 
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the  question  of  partnership,  since  there  was 
a  joint  liability  on  the  part  of  all  of  the 
carriers  on  whose  behalf  the  bills  were  is- 
sued. The  court  said:  "The  agent  had  au- 
thority from  all  of  the  roads  to  issue  such 
bills,  and  there  is  evidence  to  show  that  he 
was  within  the  scope  of  his  apparent  aur 
thority  in  letting  the  bill  go  out  as  he  did; 
the  very  nature  of  the  business  described  in 
the  testimony,  the  expeditious  handling  of 
freight,  must  at  times  involve  the  giving 
of  bills  of  lading  upon  the  receipt  of  orders 
for  merchandise  en  routCt  without  any  phys- 
ical possession  of  the  goods  at  the  time  the 
bill  is  issued;  there  was  testimonv  to  the 
effect  that  such  was  the  custom,  and  there 
was  no  evidence  that  the  agent  acted  con- 
trary to  instructions  in  so  doing." 

In  Robinson  v.  Memphis  &  C.  R.  Co.  9 
Fed.  129,  however,  it  was  held  that  a  car- 
rier was  not  liable  to  a  bona  fide  transferee 
of  a  bill  of  lading  which  was  issued  by  its 
agent  without  the  receipt  of  the  goods,  since 
the  agent  was  held  to  have  no  authority  to 
issue  bills  of  lading  where  no  goods  were 
received. 

And  in  Pollard  v.  Vinton,  105  U.  S.  7, 
26  L.  ed.  998,  it  was  held  that  the  shipping 
agents  of  a  steamboat  line  had  no  author- 
ity to  issue  bills  of  lading  for  goods  not  re- 
ceived, and  that  the  carrier  was  not  liable 
to  one  who  in  good  faith  had  advanced 
money  on  the  bills,  and  thereby  sustained 
a  loss. 

As  to  conclusivene'sB  of  bill  of  lading  as 
to  character  and  amount  of  goods,  as  be- 
tween carrier  and  bona  fide  transferee,  see 
note  to  Thomas  v.  Atlantic  Coast  Line  R. 
Co.  34  L.R.A.(N.S.)   1177.  J.  T.  W. 
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state  without  the  intervention  of  the  jury, 
notwithstanding  the  question  is  one  of  fact. 
4  Wigmore,  Ev.  §  2558;  Christiansen  y. 
William  Graver  Tank  Works,  223  111.  142, 
150,  151,  70  N.  E.  97,  7  Ann.  Cas.  69,  and 
authorities  there  cited;  7  Ann.  Cas.  74, 
note. 

jSere  the  pleadings  set  out  all  of  the 
reported  Missouri  decisions  on  the  subject. 
The  case  is  not  one  where  any  substantial 
aid  can  be  had  from  oral  testimony.  There 
is  nothing  essentially  local  in  the  matter 
involved.  Courts  elsewhere  are  divided  as 
to  the  effect  of  the  issuance  of  a  bill  of 
lading  where  no  goods  are  received.  Two 
conflicting  views  are  entertained.  The  opin- 
ion of  the  court  of  appeals  shows  clearly 
that  in  Missouri  there  is  no  general  accept- 
ance of  either.  In  such  a  situation  there 
would  be  no  advantage  in  calling  Missouri 
lawyers  as  witnesses;  they  could  only  give 
their  personal  judgment  on  a  'debatable 
question  of  law.  If  the  decision  of  the  su- 
preme court  of  Missouri  really  covers  the 
matter  in  controversy,  that  ends  the  in- 
quiry. Whether  it  does  so  is  a  question  to 
be  determined  by  the  court.  If  it  is  bound 
not  to  be  conclusive,  the  court  must  then 
decide  what  shall  be  regarded  as  the  law 
of  Missouri  in  view  of  the  decisions  and 
statutes  pleaded. 

'*That  when  it  becomes  necessary  to  es- 
tablish the  law  of  a  foreign  country  it  must 
be  proved  as  facts  are  proved,  there  is  no 
doubt,  but  when,  after  such  proof  is  given, 
the  questions  involved  depend  upon  the 
construction  and  effect  of  a  statute  or  ju- 
dicial opinion,  we  think  those  questions 
are  for  the  court,  and  not  questions  of 
fact  at  all."  Bank  of  China  v.  Morse,  168 
N.  Y.  458,  470,  56  L.R^A.  139,  85  Am.  St. 
Rep.  676,  61  N.  E.  774,  777. 

In  Massachusetts  a  distinction  is  made 
upon  grounds  thus  stated,  which  we  re- 
gard as  not  sufficiently  cogent  to  change 
the  general  rule.  "Where  the  evidence  of 
foreign  law  consists  entirely  of  statutes  or 
reports  of  judicial  decisions,  the  construc- 
tions and  effects  of  the  statutes  and  de- 
cisions are  usually  for  the  court  alone. 
.  .  .  Where  the  decisions  are  conflict- 
ing, or  where  inferences  of  fact  must  be 
drawn,  the  question  of  what  the  law  is 
becomes  one  of  fact.*'  Hancock  Nat.  Bank 
V.  Ellis,  172  Mass.  39,  49,  42  L.K.A.  396, 
70  Am.  St.  Rep.  232,  51  N.  E.  207,  212, 

The  conflict  of  authority  upon  the  ques- 
tion whether  a  railroad  company  can  ever 
be  held  liable  upon  a  bill  of  lading  where 
it  has  received  no  goods  is  fully  discussed 
in  the  opinion  written  at  the  former  hear- 
ing of  this  case.  Missouri,  K.  &  T.  R.  Qo. 
V.  Hutchings,  78  Kan.  758,  99  Pac.  230. 
Xotes  on  the  subject  are  to  be  found  in  ' 
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6  L.RJk.(N.S.)   302;  22  L.R.A.(N.S.)   828; 

7  Ann.  Cas.  731;  and  4  Am.  &  Eng.  Enc. 
Law,  633.  The  supreme  court  of  Missouri, 
in  the  decision  already  referred  to  (Louis- 
iana Nat.  Bank  v.  Laveille,  52  Mo.  380), 
approved  and  followed  the  authorities  and 
the  general  reasoning,  upon  the  strength 
of  which  the  doctrine  has  been  established 
in  many  jurisdictions  that  a  carrier  is  not 
liable  upon  a  bill  of  lading,  even  to  an  in- 
nocent purchaser,  unless  the  goods  it  de- 
scribes have  actually  been  delivered, — au- 
thorities and  reasoning  which  this  court  has 
found  not  persuasive.  That  decision  there- 
fore determines  that  the  law  of  Missouri 
forbids  a  recovery  by  the  plaintiff,  unless 
a  fair  distinction  can  be  made  between  that 
case  and  this.  If  so,  it  must  be  one  of  the 
following  theories:  (1)  That  the  Missouri 
statute  referred  to  effects  a  change  in  the 
rule;  (2)  that,  as  the  bill  of  lading  in- 
volved in  the  Missouri  case  was  issued  by 
the  agent  of  the  owner  of  a  ship,  the  rule 
established  does  not  necessarily  apply  to 
such  an  instrument  when  issued  by  the 
agent  of  a  railroad  company;  (3)  that  even 
if  it  applies  where  a  bill  of  lading  is 
issued  by  an  ordinary  agent  of  a  railroad 
company,  it  has  no  application  here,  be- 
cause the  act  of  the  assistant  general 
freight  agent  was  practically  the  act  of 
the  corporation  itself. 

The  statute  referred  to  was  enacted  in 
1869,  before  the  Laveille  Case  was  decided; 
but  it  was  not  involved  in  that  decision, 
for  the  bill  of  lading  there  considered  was 
issued  at  New  Orleans,  and  although  in 
fact  Louisiana  at  the  time  had  a  similar 
statute,  which  has  since  been  held  not  to 
change  this  rule  (Henderson  v.  Louisville 
k  N.  R.  Co.  116  La.  1047,  114  Am.  St.  Rep. 
582,  41  So.  252,)  no  reference  was  made  to 
it  in  the  pleadings  or  the  evidence,  and  the 
courts  of  Missouri  do  not  take  judicial 
notice  of  the  statutes  of  other  states  (13 
Am.  k  Eng.  Enc.  Law,  1058,  note  4),  or 
presume  that  they  are  the  same  as  those  of 
their  own  jurisdiction.  13  Am.  k  Eng. 
Enc.  Law,  1061,  note  2. 

The  statute   contains  these   provisions: 

"No  .  .  .  officer  or  agent  of  any  rail- 
road .  .  .  company  .  .  .  shall  sign 
or  give  any  bill  of  lading  .    for  any 

merchandise  or  property  by  which  it  shall 
appear  that  such  merchandise  or  property 
has  been  shipped  on  board  of  any  .  .  . 
railroad  car,  .  .  .  unless  the  same  shall 
have  been  actually  shipped  and  put  on 
board  and  shall  be  at  the  time  actually  on 
board  or  delivered  to  such  .  .  .  car 
.  .  .  to  be  carried  and  conveyed  as  ex- 
pressed in  such  bill  of  lading.     .     .     . 

"All  .  .  .  bills  of  lading  .  .  . 
issued   or  given   by   any    .    .     .    railroad 
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.  •  .  company,  for  goods,  wares,  mer- 
chandise, grain,  flour,  or  other  produce, 
shall  be  and  are  hereby  made  negotiable 
by  written  indorsement  thereon  and  de- 
livery ih  the  same  manner  as  bills  of  ex- 
change and  promissory  notes;  and  no  print- 
ed or  written  conditions,  clauses,  or  pro- 
visions inserted  or  attached  to  any  such 
.  .  .  bills  of  lading  .  .  .  shall  in 
any  way  limit  the  negotiability  or  affect 
any  negotiations  thereof,  nor  in  any  man- 
ner impair  the  right  and  duties  of  the  par- 
ties thereto,  or  persons  interested  therein; 
and  every  such  condition,  clause,  or  pro- 
vision purporting  to  limit  or  affect  the 
rights,  duties,  or  liabilities  created  or  de- 
clared in  .  .  .  this  chapter,  shall  be 
void  and  of  no  force  or  effect. 

".  .  .  All  bills  of  lading  .  .  . 
given  by  any  .  .  .  railroad  .  .  . 
company  may  be  transferred  by  indorse- 
ment in  writing  thereon;  .  .  .  and  any 
and  all  persons  to  whom  the  same  may  be 
so  transferred  shall  be  deemed  and  held  to 
be  the  owner  of  such  goods,  wares,  mer- 
chandise, grain,  flour,  or  other  produce  or 
commodity,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  given,  made, 
or  created  thereby,  as  on  the  faith  thereof, 
and  no  property  so  .  .  .  deposited,  as 
specified  in  such  bills  of  lading  .  .  . 
shall  be  delivered  except  on  surrender  and 
cancelation  of  such  receipts  and  bills  of  lad- 
ing: Provided,  however,  that  all  such 
.  .  .  bills  of  lading  which  shall  have 
the  words  'not  negotiable'  plainly  written 
or  stamped  oii  the  face  thereof  shall  be 
exempt  from  the  provisions  of  .  •  .  this 
chapter. 

"Any  warehouseman,  wharfinger,  forward- 
er, or  other  person  who  shall  violate  any 
of  the  provisions  of  .  .  .  this  chapter 
shall  be  deemed  guilty  of  a  criminal  offense; 
.  .  .  and  .  .  .  every  person  .  .  . 
aggrieved  by  the  violation  of  any  of  the 
provisions  of  said  sections  may  have  and 
maintain  an  action  at  law  against  the  per- 
son or  persons,  corporation  or  corpora- 
tions, violating  any  of  the  provisions  of 
said  sections,  to  recover  all  damages  .  .  . 
which  he  .  .  .  may  have  sustained  by 
reason  of  any  such  violation.  ..."  3 
Rev.    Stat.    (Mo.)    1909,   §§    11,965-11,958. 

The  particular  clause  requiring  inter- 
pretation is  that  providing  that  bills  of 
lading  "shall  be  negotiable  by  written  in- 
dorsement thereon  and  delivery  in  the  same 
manner  as  bills  of  exchange  and  promis- 
sory notes."  The  question  is  whether  the 
Missouri  legislature  intended  to  make  bills 
of  lading  strictly  negotiable;  that  is,  to 
give  them  the  quality  of  investing  an  inno- 
cent purchaser  with  rights  not  available 
to  the  original  holder.  The  Supreme  Court 
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of  the  United  States  has  decided  to  the 
contrary  (Shaw  v.  North  Pennsylvania  R. 
Co.  [Shaw  V.  Merchants'  Nat.  Bank]  101 
U.  S.  557,  25  L.  ed.  892),  and  its  decision 
has  been  followed  by  the  supreme  courts 
of  Minnesota,  Iowa,  and  Louisiana.  Na- 
tional Bank  v.  Chicago,  B.  &  N.  R.  Co.  44 
Minn.  234,  9  L.R.A.  263,  20  Am.  St.  Rep. 
566,  46  N.  W.  342,  560;  First  Nat.  Bank 
V.  Mt.  Pleasant  Mill.  Co.  103  Iowa,  518, 
72  N.  W.  689;  Lallande  ▼.  His  Creditors, 
42  La.  Ann.  705,  7  So.  895.  The  theory  of 
those  cases  is  that  "negotiable"  as  used  in 
the  statute  means  capable  of  being  trans- 
ferred by  indorsement  and  delivery,  so  as 
to  give  the  indorsee  a  right  to  sue  in  his 
own  name.  That  interpretation  leaves  this 
portion  of  the  statute  without  force.  In 
Missouri  bills  of  lading  were  already  nego- 
tiable in  that  sense.  They  were  transfer- 
able by  indorsement  and  delivery  (Valle  v. 
Cerre,  36  Mo.  575,  88  Am.  Dec.  161 ;  Daven- 
port Nat.  Bank  v.  Homeyer,  45  Mo.  145, 
100  Am.  Dec.  363;  Midland  Nat.  Bank  v. 
Missouri,  K.  &  T.  R.  Co.  62  Mo.  App.  531, 
539),  and  the  assignee  could  sue  in  his  own 
name.  Walker  v.  Mauro,  18  Mo.  564;  Mer- 
chants' Bank  v.  Union  R.  &  Transp.  Co. 
69  N.  Y.  a73.  This  condition  of  the  law 
of  Missouri  prior  to  the  enactment  in  ques- 
tion appears  from  the  decisions  cited.  If 
we  are  not  authorized  to  take  official  notice 
of  them,  the  same  result  follows  from  the 
presumption  that  the  law  on  the  subject 
was  the  same  in  Missoi^ri  as  in  Kansas.  It 
seems  unlikely  that  the  elaborate  provisions 
of  the  statute  regarding  negotiability  were 
intended  merely  as  declaratory  of  the  exist- 
ing law.  We  are  led  to  adopt  what  appears 
to  us  the  more  natural  conclusion,  that 
they  were  intended  to  have  the  same  effect 
as  the  statutes  of  other  states,  which  plain- 
ly make  bills  of  lading  negotiable  in  the 
stricter  meaning  of  the  term.  Such  stat- 
utes are  construed  and  applied  in  these 
cases:  Greenbaum  Bros.  v.  Megibben,  10 
Bush,  419;  Tiedeman  v.  Knox,  53  Md.  612; 
William  T.  Hardie  &  Co.  v.  Vicksburg,  S.  & 
P.  R.  Co.  118  La.  253,  42  So.  793. 

The  decision  of  the  Federal  Supreme 
Court  in  the  Shaw  Case  is  largely  based 
upon  the  argument  that  bills  of  lading  are 
so  little  adapted  to  receive  the  attributes 
of  full  negotiability  that  a  purpose  to  give 
them  that  quality  is  not  readily  to  be  in- 
ferred. This  argument  appeals  to  us  with 
the  less  force  because  this  court  is  aligned 
with  those  which  maintain,  against  the 
numerical  weight  of  authority,  that  an 
innocent  purchaser  of  a  bill  of  lading 
should  stand  upon  a  better  footing  than 
the  original  holder.  That  a  number  of 
states  have,  by  unambiguous  legislation, 
made    bills    of    lading   strictly    negotiable, 
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tends  also  to  weaken  the  effect  of  the  argu- 
ment. 

In  the  opinion  in  the  Shaw  Case  it  is 
said :  "It  cannot  be  .  .  .  that  the  stat- 
ute which  made  them  [bills  of  lading]  nego- 
tiable by  indorsement  and  delivery,  or. 
negotiable  in  the  same  manner  as  bills  of 
exchange  and  promissory  notes  are  nego- 
tiable, intended  to  change  totally  their 
character,  put  them  in  all  respects  on  the 
footing  of  instruments  which  are  the  repre- 
sentatives of  money;  and  charge  the  nego- 
tiation of  them  with  all  the  consequences 
which  usually  attend  or  follow  the  nego- 
tiation of  bills  and  notes.  Some  of  these 
consequences  would  be  very  strange,  if  not 
impossible.  Such  as  the  liability  of  in- 
dorsers,  the  duty  of  demand  ad  dienif  notice 
of  nondelivery  by  the  carrier,  etc."  Shaw 
V.  North  Pennsylvania  R.  Co.  (Shaw  v. 
Merchants'  Nat.  Bank)  101  U.  S.  557,  565, 
25  L.  ed.  892,  894. 

Of  this  suggestion  it  is  said  in  §  349  of 
Denis  on  Contracts  of  Pledge:  "But  the 
object  of  such  a  law  is  simply  to  make  of 
the  transferee  of  a  bill  of  lading  a  holder 
for  value,  and  cut  off  the  equities  of  the 
true  owner,  just  as  in  the  case  of  a  trans- 
feree of  a  bill  of  exchange  or  promissory 
note;  in  other  words,  to  render  bills  of 
lading  negotiable  paper.  Cannot  the  statu- 
tory law  do,  in  that  respect,  for  bills  of 
lading  what  the  common  law,  the  mere  law 
of  custom,  has  done*  for  the  ordinary  nego- 
tiable paper?  The  statute  of  Maryland  has 
rendered  bills  of  lading  fully  negotiable^  as 
we  will  see  presently.  It  is  the  law  in 
France  and  other  continental  countries  of 
Europe,  under  a  different  system.  It  is 
the  old  commercial  law  of  the  oldest  com- 
mercial states  of  Europe.  The  reason  of 
sucfi  a  rule,  where  it  exists,  is  the  same 
as  the  reason  of  the  negotiability  of  bills 
of  exchange  and  promissory  notes, — to  pro- 
mote commerce  by  facilitating  financial 
operations." 

The  uniform  bill  of  lading  act,  recom- 
mended by  the  conference  of  commissioners 
on  uniform  state  laws,  contemplates  the 
issuance  of  negotiable  bills  of  lading  which, 
in  the  hands  of  an  innocent  purchaser, 
shall  be  conclusive  against  the  carrier. 

Treating  the  bills  of  lading  as  strictly 
negotiable,  the  fact  that  they  were  issued 
without  the  actual  receipt  of  the  goods 
constitutes  no  defense  against  an  innocent 
purchaser.  It  amounts  merely  to  a  failure 
of  consideration.  As  they  were  executed 
by  an  a^rent  charged  with  the  execution 
of  such  instruments,  they  are  binding  upon 
the  company,  as  far  as  is  necessary  to  pro- 
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tect  intervening  rights,  notwithstanding 
the  agent's  breach  of  duty.  10  Cyc.  1174; 
2  Am.  &  Eng.  £nc.  Law,  349;  7  Am.  k 
Eng.  Enc.  Law,  794,  note. 

The  rule  is  not  changed  by  the  fact  that 
the  statute  makes  it  a  criminal  offense 
for  any  agent  of  a  railroad  company  to 
issue  a  bill  of  lading  unless  the  goods  have 
actually  been  received.  Such  an  act  would 
be  wrongful  without  the  statute;  that  it  is 
penalized  does  not  alter  the  situation  so 
far  as  the  rights  of  third  parties  are  con- 
cerned. As  w*as  said  of  a  similar  enact- 
ment in  a  dissenting  opinion  in  Hunt  v. 
Mississippi  C.  R.  Co.  29  La.  Ann.  446: 
'The  animus  of  this  statute  is  unmistak- 
able. It  was  intended  to  protect  both  the 
carriers  and  the  public, — the  former  by 
punishing  any  persons  in  their  employ  for 
issuing  false  bills  of  lading  or  receipts,  and 
the  latter  by  putting  such  bills  or  receipts 
upon  the  same  footing  as  commercial  paper, 
and  protecting  the  holder  in  good  faith 
with  all  the  privileges  and  immunities 
given  to  bills  of  exchange  and  promissory 
notes."  p.  463.  In  William  T.  Hardie  St 
Co.  V.  Vicksburg,  S.  k  P.  R.  Co.  118  La. 
253,  258,  42  So.  793,  this  dissenting  opin- 
ion was  approved^  the  decision  of  the  court 
being  overruled. 

We  need  not  determine  whether  the  La- 
veille  Case  can  be  distinguishable  upon  the 
other  grounds  mentioned,  but  some  addi- 
tional suggestions  in  that  connection  may 
be  pertinent. 

In  Daniel  on  Negotiable  Instruments  it 
is  said:  "The  master  of  a  ship  is  gener- 
ally separated  from  his  principals,  and  be- 
yond their  supervision  and  control.  Roving 
the  seas  in  commercial  enterprises,  and 
often  thousands  of  miles  apart  from  those 
who  trust  him,  the  policy  of  the  law  might 
well  shield  his  principals  from  responsi- 
bilities which,  were  he  in  a  position  under 
their  inspection,  and  subject  to  their  super- 
intendence, it  might  withhold.  And  in 
respect  to  railroad  corporations,  express 
companies,  and  other  carriers  by  land, 
whose  agents  are  within  view  of  superior 
officers,  and  subject  to  speedy  removal  for 
delinquencies,  it  might  be  well  contended 
that  their  shipping  agents,  when  acting 
within  the  apparent  scope  of  authority, 
would  bind  their  principals,  although  in 
the  particular  case  violating  actual  au- 
thority and  committing  a  breach  of  trust." 
Vol.  2,  §  1733a,  5th  ed. 

The  contrary  view  is  thus  presented  in 
Baltimore  &  O.  R.  Co.  v.  Wilkens,  44  Md. 
11,  22  Am.  Rep.  26:  "The  master  of  a 
ship  is  necessarily  clothed  with  a  real  as 
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well  as  an  apparent  authority  much  more 
extensive  than  belongs  to  the  station  agents 
of  a  railroad  company.  His  control  over 
the  vessel,  his  power  to  make  contracts 
respecting  it,  his  discretion  in  the  use  and 
management  of  it  for  the  benefit  of  his 
owners,  on  the  high  seas  and  in  distant 
ports,  reach  far  beyond  those  of  the  latter. 
A  bill  of  lading  signed  by  him  and  for- 
warded by  mail  oftentimes  arrives  at  the 
port  of  destination  months  before  the  vessel 
and  cargo,  and  the  necessities,  as  well  as 
the  convenience,  of  commercial  transactions, 
requiring  its  transfer,  and  advances  on  the 
faith  of  it,  are  much  stronger  than  can 
possibly  exist  in  dealing  with  similar  in- 
struments in  railway  transportation.  In 
the  latter  but  a  few  days  usually  intervene 
between  the  arrival  of  the  bill  of  lading  by 
mail  and  the  goods  by  the  cars,  and  besides 
this  the  telegraph  is  at  hand,  affording  to 
anyone  asked  to  make  advances  on  the  faith 
of  such  documents  easy  and  speedy  means 
of  ascertaining  whether  the  goods  have  been 
in  fact  laden  in  the  cars  or  received  at  the 
depot  of  shipment  or  not.  If,  therefore, 
there  be  any  good  reason  for  exempting  the 
owner  of  a  vessel  from  responsibility  for  a 
bill  of  lading  false  in  this  respect,  signed  by 
the  master,  who  is  his  agent,  it  must  apply 
a  fortiori  to  a  railway  company  with  re- 
spect to  similar  acts  of  its  station  agents 
along  its  line  of  road."  p.  25.  See  also 
Robinson  v.  Memphis  &  G.  R.  Co.  9  Fed. 
129,  138,  139. 

In  Smith  v.  Missouri  P.  R.  Co.  74  Mo. 
App.  48^  56,  it  is  held  that  a  bill  of  lading 
signed  by  the  general  freight  agent  of  a 
railroad  company  is  in  effect  issued  by  the 
company  itself,  and  is  valid  in  the  hands 
of  innocent  third  parties,  although  the 
goods  were  not  in  fact  received.  We  have 
no  doubt  that  the  signature  of  an  assistant 
general  officer  is  as  effective  as  that  of  the 
officer  himself. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  to  the  reply  and  proceed  in  ac- 
cordance with  the  views  here  expressed. 

Benson,  J.,  not  sitting. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  on  February  10,  1912  (86 
Kan.  585,  121  Pac.  360)  : 

Briefs  submitted  upon  rehearing  have 
been  carefully  considered,  but  the  court 
adheres  to  the  view  expressed,  in  the  former 
opinion.  The  order  of  reversal  will  there- 
fore stand. 

Benson,  J.,  not  sitting. 
41  L.R.A.(N.S.) 
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MASONIC  LIFE  ASSOCIATION  OF 
WESTERN  NEW  YORK,  Appt., 

V. 

LIZZIE  P.  ROBINSON. 

(149  Ky.  80,  147  S.  W.  882.) 

Insurance  ~-  denial  of  former  rejection 
—  effect. 

1.  False  denial  by  an  applicant  for  life 
insurance,  of  rejection  by  other  companies, 
avoids  the  policy  as  matter  of  law,  if  it 
would  not  have  been  issued  had  the  insurer 
known  of  such  rejection,  although  the  stat- 
ute provides  that  no  misrepresentation  shall 
prevent  a  recovery  on  the  policy  unless  ma- 
terial and  fraudulent. 

Same  —  advice  of  agent  and  physician 
«—  falsity  «—  effect. 

2.  If  answers  in  an  application  for  mutu- 
al benefit  insurance  were  made  in  good 
faith  under  advice  of  the  agent  and  physi- 
cian of  the  insurer,  without  intention  to 
deceive,  the  insurer  cannot  avoid  the  policy 
because  of  their  falsity,  although  it  put  in 
the  policy  a  provision  that  the  agent  and 
physician  should  be  regarded  as  agents  of 
the  insured. 

Same  —  collection  of  premiums  ~  estop- 
pel to  deny  liability. 

3.  An  insurer  which,  after  receiving 
knowledge  of  the  falsity  of  answers  in  the 
application  upon  which  the  policy  was  is- 
sued, continues  to  collect  premiums  on  the 
policy,  is  estopped  to  deny  liability  thereon 
because  of  such  falsity. 

(June  13,  1912.) 


Note,  ^  la  medical  examiner  agent  of 
insurer  or  of  insured. 

I.  General  rule,  506. 
II.  Estoppel  where  examiner  writes  false 
answers  not  given  by  insured,  507. 

III.  Estoppel  by  examiner's  interpretation 

or  opinion,  509. 

IV.  Estoppel  by  medical  examiner's  per- 

sonal knowledge,  510. 
y.  Estoppel      by      medical      examiper's 
knowledge  of  facts  dn  application 
as  distinguished  from    medical    re- 
port, 511. 
VT.  Estoppel  by  acts  of  special  examiner, 

512. 
VII.  Validity  and  effect  of  provision  that 
examiner  shall  be  agent  of  insured, 
513. 
VIII.  Cases    decided    under    Iowa    statute, 
613. 
IX.  Ratification  of  examiner's  acta,  514. 
X.  Miscellaneous,  515. 

For  a  note  on  the  parol  evidence  rule  as 
to  varying  or  contradicting  written  con- 
tracts, as  affected  by  the  doctrine  of  waiver 
or  estoppel,  as  applied  to  policies  of  insur- 
ance, see  Haapa  v.  Metropolitan  L.  Ins.  Co. 
16  L.R.A.(N.S.)    1165. 

For  a  note  on  bad  faith  of  assured  as  af- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jessamine 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  due  on  a 
life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  D.  Williams  and  Sam- 
uel M.   Wilson,   for  appellant: 

The  soliciting  agent  had  no  authority  to 
vary  the  terms  of  the  written  application. 

Maier  v.  Fidelity  Mut.  Life  Asso.  24  C. 
C.  A.  239,  47  U.  S.  App.  322,  78  Fed.  566; 
New  York  L.  Ins.  Co.  v.  Fletcher,  117  U. 
S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Kep.  837; 
Hubbard  v.  Mutual  Reserve  Fund  Life  Asso. 
80  Fed.  681;  LaRue  v.  Provident  Sav.  L. 
Ins.  Soc.  138  Ky.  776,  129  S.  W.  104; 
Cleaver  v.  Traders*  Ins.  Co.  65  Mich.  527, 


fecting  the  estoppel  of  insurer  to  set  up 
falsity  of  answers  in  application,  because 
of  agent's  knowledge  of  such  falsity,  see 
Mudge  V.  Supreme  Court,  I.  0.  F.  14  L.RJL 
(N.S.)    279. 

I.  Oeneral  rule. 

This  note  is  confined  to  the  question  of 
whether  the  medical  examiner  in  examining 
an  applicant  for  insurance  is  the  agent  of 
the  insured  or  insurer. 

A  physician  employed  to  make  a  medical 
examination  of  an  applicant  for  insurance 
is  generally  held  to  be  the  agent  of  the  in- 
surer, and  the  latter  is,  as  a  general  rule, 
bound  by  such  examiner's  acts,  in  the  ab- 
sence of  fraud  on  the  part  of  the  insured. 

Thus,  it  is  held  that  the  knowledge  or  in- 
formation of  the  physical  condition  of  the 
applicant  for  insurance,  acquired  by  the 
medical  examiner  charged  with  the  duty  of 
making  the  examination  in  behalf  of  the 
insurer,  is  knowledge  chargeable  to  the  lat- 
ter, since  it  is  within  the  scope  of  his 
agency.  Fair  v.  Metropolitan  L.  Ins.  Co.  5 
6a.  App.  708,  63  S.  E.  812. 

And  an  insurer  cannot  rely  on  a  war- 
ranty by  the  applicant  that  the  answers  to 
the  questions  in  the  medical  examination 
were  properly  recorded,  to  forfeit  the  pol- 
icy, if  it  knew  at  the  time,  through  the 
medical  examiner,  that  they  were  not. 
Sternaman  v.  Metropolitan  L.  Ins.  Co.  170 
N.  Y.  13,  67  L.R.A.  318,  88  Am.  St.  Rep. 
625,  62  N.  E.  763. 

And  an  insurer  is  bound  by  the  act  of 
its  medical  examiner  in  reporting  an  ap- 
plicant to  be  a  fit  subject  for  insurance, 
unless  the  examiner  was  purposely  misled 
by  the  applicant  and  inveigled  into  recom- 
mending him  as  a  fit  subject  for  insurance, 
when,  only  for  such  deception,  he  would  not 
have  done  so.  Roe  v.  National  L.  Ins.  Asso. 
137  Iowa,  696,  17  L.R.A.(N.S.)  1144,  116 
N.  W.  500.  To  the  same  effect  is  Holloman 
V.  Life  Ins.  Co.  1  Woods,  674,  Fed.  Cas.  No. 
6,623. 

And  in  Globe  Reserve  Mut.  L.  Ins.  Co.  v. 
Duffy,  76  Md.'  293,  26  Atl.  227,  it  was  held 
that  if  the  insured  is  neither  an  accomplice 
41  L.R.A.(N.S.) 


8  Am.  St.  Rep.  908,  32  N.  W.  660;  Merserau 
v.  Phoenix  Mut.  L.  Ins.  Co.  66  N.  Y.  274; 
Catoir.v.  American  L.  Ins.  &  T.  Co.  33  N. 
J.  L.  487;  Loehner  v.  Home  Mut.  Ins.  Co. 
17  Mo.  256;  Ryan  v.  World  Mut.  L.  Ins. 
Co.  41  Conn.  168,  19  Am.  Rep.  490;  Michi- 
gan Pipe  Co.  V.  Michigan  F.  &  M.  Ins.  Co. 

92  Mich.  482,  20  L.R.A.  277,  62  N.  W.  1070. 
The  denial  by  applicant  of  previous  re- 
jections   was    material,    and    sufficient    to 
avoid  the  policy. 

Western  &  Southern  L.  Ins.  Co.  v.  Quinn, 
130  Ky.  379,  113  S.  W.  456;  Provident  Sav. 
Life   Assur.  Soc.  v.  Whayne,   131   Ky.   84, 

93  S.  W.  1049;  American  Mut.  Aid  Soc  v. 
Bronger,  12  Ky.  L.  Rep.  284;  25  Cyc.  819, 
820;  Finch  v.  Modern  Woodmen,  113  Mich. 
646,  71  N.  W.  1104;  Fina  v.  Metropolitan 

nor  an  instrument  in  perpetrating  the 
fraud,  and  is  imposed  upon  without  fault 
on  his  own  part,  by  the  medical  examiner 
in  making  false  answers,  his  beneficiary 
will  be  entitled  to  recover. 

And  false  answers  in  an  application  for 
life  insurance  will  not  defeat  liability  on 
the  policy  on  the  theory  that  they  mislead 
the  medical  examiner,  when  he  testified  that 
he  made  his  report  on  his  own  examination 
and  paid  no  attention  to  such  answers. 
Roe  V.  National  L.  Ins.  Asso.  supra. 

And  where  the  jury  are  warranted  in 
finding  that  a  physician  who  made  an  ex- 
amination represented  the  insurer,  notice 
to  him  of  facts  material  to  the  risk  is  no- 
tice to  the  company,  and  prevents  a  for- 
feiture of  the  policy  for  any  cause  within 
the  physician's  knowledge.  Mystic  Work- 
ers V.  Troutman,  113  111.  App.  84. 

And  it  is  held  that  the  insurer  will  be 
estopped  from  denying  the  competency  of 
the  examining  physician,  since  he  is  its 
agent,  and  not  that  of  the  insured.  Hollo- 
man  V.  Life  Ins.  Co.  supra. 

And  in  Globe  Mut.  L.  Ins.  Asso.  V.  Meyer, 
118  111.  App.  155,  it  was  held  that  when 
statements  in  a  medical  examination  are  in 
the  writing  of  the  medical  examiner,  they 
must  be  taken  most  strongly  against  the 
insurer. 

The  insurer  is  not,  however,  estopped  by 
the  knowledge  of  its  agent  who  took  the 
application  and  the  physician  who  made  the 
examination,  from  setting  up  the  falsity  of 
an  answer  in  .the  medical  examination, 
where  the  insured  was  a  party  to  the  decep- 
tion. Mudge  v.  Supreme  Court,  I.  O.  F. 
149  Mich.  467,  14  L.R.A.(N.S.)  279,  119 
Am.  St.  Rep.  686,  112  N.  W.  1130. 

And  where  a  medical  examiner  enters 
false  entries,  and  the  insured  is  either  an 
accomplice  in  the  fraud  or  an  instrument 
in  its  perpetration,  no  recovery  can  be  had 
upon  the  policy.  Globe  Reserve  Mut.  L.  Ins. 
Co.  V.  Duffy,  supra. 

In  John  Hancock  Mut.  L.  Ins.  Co.  y. 
Houpt,  113  Fed.  572,  it  was  held  that  the 
fact  that  the  medical  examiner  was  informed 
or  had  knowledge  of  the  falsity  of  the  in- 
sured's answers  concerning  his  health  did 
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h.  Ins.  Co.  m  x^.  J.  L.  255,  57  Atl.  438,  af- 
firming 67  N.  J.  L.  17,  60  Atl.  589  j  Pennis- 
ton  T.  Union  Cent.  L.  Ins.  Co.  6  Ohio  Dec. 
Reprint,  830,  8  Am.  L.  Reo.  361,  7  Ohio 
Dec.  Reprint,  678,  4  Ohio  L.  J.  935;  Meyer- 
Bruns  v.  Pennsylvania  Mut.  L.  Ins.  Co.  189 
Pa.  679,  42  Atl.  297;  National  Life  Asso. 
▼.  Hopkins,  97  Va.  167,  33  S.  E.  639;  Jef- 
fries V.  Economical  Mut.  L.  Ins.  Co.  22 
Wall.  47,  22  L.  ed.  833;  Home  L.  Ins.  Co. 
T.  Myers,  50  C.  C.  A.  544,  112  Fed.  846; 
Security  Mut.  L.  Ins.  Co.  v.  Webb,  55  L.R.A. 
122,  45  C.  C.  A.  648,  106  Fed.  808;  Millard 
V.  Brayton,  177  Mass.  633,  62  L.R.A.  122, 
83  Am.  St.  Rep.  294,  59  N.  E.  436;  Webb  v. 
Security  Mut.  L.  Ins.  Co.  61  C.  C.  A.  383, 
126  Fed.  635;  Ferris  v.  Home  Life  Assur. 
Co.  118  Mich.  485,  76  N.  W,  1041;  Peter- 


son T.  Manhattan  L.  Ins.  Co.  115  111.  App. 
421;  Edington  t.  iEtna  L.  Ins.  Co.  77  N. 
y.  564,  reversing  13  Hun,  643,  100  N.  Y. 
636,  3  N.  E.  315 ;  Penniston  v.  Union  Cent. 
L.  Ins.  Co.  6  Ohio  Dec.  Reprint,  830,  8  Am. 
L.  Rec.  361;  American  Union  L.  Ins.  Co.  v. 
Judge,  191  Pa.  484,  43  Atl.  374;  March  v. 
Metropolitan  L.  Ins.  Co.  186  Pa.  629,  65 
Am.  St.  Rep.  887,  40  Atl.  1100;  Wyman  v. 
Fidelity  Mut.  Life  Asso.  17  Pa.  Co.  Ct. 
259;  American  Mut.  Aid  Soc.  v.  Bronger, 
91  Ky.  406,  15  S.  W.  1118. 

The  nondisclosure  of  previous  rejections 
was  fatal  to  the  policy,  whether  applicant 
was  actually  notified  of  such  rejections  or 
not. 

Metropolitan   L.   Ins.   Co.   t.    Ford,   126 


not  affect  the  insurer's  right  to  avoid  the 
policy  on  the  ground  of  material  misrepre- 
sentations, since  the  medical  examiner  was 
not  authorized  to  enter  into  a  contract  of 
insurance  or  to  make  any  waivers,  the  court 
saying:  "The  defendant  well  knew  that 
his  application  and  accompanying  answers  to 
the  questions  of  the  medical  examiner  were 
addressed  to  the  insurance  company,  and 
were  to  be  submitted  to  its  officers  as  the 
basis  of  the  proposed  contract  of  insur- 
ance. He  subscribed  his  application  and  the 
said  answers,  and  must  be  taken  to  have 
known  the  contents  thereof.  He  is  not  to 
be  heard  to  assert  the  contrary  under  the 
circumstances  of  this  case.  Moreover  he 
expressly  warranted  the  truth  of  his  state- 
ments and  answers  as  subscribed  by  him.** 
In  Koenig  v.  United  Life  Ins.  Asso.  12 
App.  Div.  454,  42  N.  Y.  Supp.  752,  the 
lower  court  charged  that  the  knowledge  of 
the  examining  physician  was  not  the  knowl- 
edge of  the  insurer,  but  the  correctness  of 
this  charge  was  not  passed  upon  on  appeal, 
the  decision  there  resting  upon  the  fact 
that  the  vice  president  of  the  insurer  had 
knowledge  of  tne  facts  in  question. 

11.  Estoppel    where    examiner    ufrites 
false  answers  not  given  by  insured. 

Generally,  as  to  the  effect  of  the  agent's 
insertion  in  the  application  of  false  answers 
to  questions  correctly  answered  by  insured, 
see  note  to  Deming  Invest.  Co.  v.  Shawnee 
F.  Ins.  Co.  4  L.R.A.(N.S.)  607.  Where 
medical  examiners  are  authorized  to  fill  up 
examination  blanks,  or  where  such  act  is 
within  the  apparent  scope  of  their  author- 
ity, if  they  write  false  answers  to  questions 
answered  correctly  by  the  insured,  the  in- 
surer is  held  estopped  to  avoid  the  policy 
because  of  the  falsity  of  such  answers. 

Thus,  the  insurer  has  been  held  estopped 
from  asserting  a  forfeiture 

— ^where  there  was  no  fault  or  bad  faith 
on  the  part  of-  the  insured,  and  the  examiner 
with  knowledge  of  the  facts  caused  an  un- 
true answer  to  be  entered.  Mutual  Ben. 
L.  Ins.  Co.  V.  BaviesB,  87  Ky.  541,  9  S,  W. 
812;  Mutual  Reserve  Fund  Life  Asso.  v. 
41  L.R.A.(N.S.) 


Cotter,  81  Ark.  205,  99  S.  W.  67;  Lyons  v. 
United  Moderns,  148  Cal.  470,  4  L.R.A. 
(N.S.)  247,  113  Am.  St.  Rep.  291,  83  Pac. 
804,  7  Ann.  Cas.  672;  Bennett  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.  107  Tenn.  371,  64 
S.  W.  758; 

— ^where  the  insurer  required  the  medical 
examiner  to  put  the  questions  and  fill  out  the 
answers  in  his  own  handwriting,  and  he  re- 
ceived correct  answers  to  the  questions,  and 
took  the  signature  of  the  applicant  before  the 
answers  were  recorded,  but  entered  untrue 
answers  as  to  the  cause  of  death  of  in- 
sured's sisters.  Leonard  v.  State  Mut.  Life 
Assur.  Co.  24  R.  I.  7,  96  Am.  St.  Rep.  698, 
51  Atl.  1049; 

— ^where  the  medical  examiner  was  in- 
structed invariably  to  give  the  answers  in 
his  own  handwriting,  and  not  allow  an 
agent  or  other  person  to  dictate  any  part 
of  them,  and  tne  insured  signed  the  cer- 
tificate at  the  time  it  was  blank,  and  stated 
that  his  sister  died  of  consumption,  but 
the  medical  examiner  subsequently  filled  up 
.the  application  to  read  that  the  cause  of 
his  sister's  death  was  unknown  to  the  ap- 
plicant. Grattan  v.  Metropolitan  L.  Ins. 
So.  80  N.  Y.  281,  36  Am.  Rep.  617; 

— where  the  examining  physician  made 
false  answers  relative  to  the  prior  ailments 
of  the  applicant,  in  the  presence  and  with 
the  knowledge  of  the  insurer's  agent,  after 
the  application  had  been  signed  by  the  in- 
sured, and  without  the  latter's  knowledge. 
Mutual  Reserve  Fund  Life  Asso.  v.  Farmer, 
65  Ark.  581,  47  S.  W.  850; 

— ^where  the  insured  gave  a  truthful  an- 
swer to  a  question  put  by  the  company's 
medical  examiner,  but  the  latter  wrote  a 
different  and  untruthful  answer,  and  the 
applicant  did  not  see  the  answer  as  written, 
and  was  ignorant  of  its  falsity.  Ames  v. 
Manhattan  L.  Ins.  Co.  40  App.  Div.  465,  58 
N.  Y.  Supp.  244,  affirmed  in  167  N.  Y.  684, 
60  N.  E.  1106;  Jacobs  v.  Northwestern  Life 
Assur.  Co.  30  App.  Div.  285,  51  N.  Y.  Supp. 
967,  affirmed  in  164  N.  Y.  582,  58  N.  £. 
1088; 

— ^where  a  medical  examiner  was  author- 
ized by  an  insurance  company  to  fill  up 
blanks  in  a  medical  examination,  and  he 
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Ky.  40,  102  S.  W.  876;  Blenke  v.  Citizens* 
L.  Ins.  Co.  146  Ky.  332,  140  S.  W.  561. 

The  return  of  premiums  is  not  a  condi- 
tion precedent  to  maintenance  of  the  ac- 
tion, nor  does  acceptance  of  premiums  after 
death  bar  action. 

Provident  Sav.  Life  Assur.  Soc.  v. 
VVhayne,  131  Ky.  84,  93  S.  VV.  1049;  Hub- 
bard V.  Mutual  Reserve  Fund  Life  Asso. 
80  Fed.  681. 

Messrs.  E.  B.  Hoover  and  E.  H.  Gai- 
ttier    for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

On  the  29th  day  <Jf  September,  1902,  the 
appellant  life  association  issued  to  Sleet 
P.  Robinson  a  policy  of  insurance  upon  his 


life  for  the  sum  of  $2,000,  payable  to  his 
wife,  the  appellee.  In  October,  1909,  Sleet 
P.  Robinson  died,  and,  the  association  re- 
fusing, upon  proper  proof  and  demand,  to 
pay  the  insurance,  the  appellee  brought  this 
action  to  recover  the  amount  due  by  the 
terms  of  the  policy,  and  upon  a  trial  before 
a  jury  a  verdict  was  returned  in  her  favor: 
and  it  is  of  the  judgment  on  this  verdict 
that  the  appellant  association  complains.  A 
reversal  is  asked  upon  grounds:  First,  the 
failure  of  the  trial  court  to  direct  a  verdict 
in  its  favor  upon  the  conclusion  of  the  evi- 
dence; second,  for  error  in  not  granting  it 
a  new  trial,  on  the  ground  that  the  verdict 
was  flagrantly  against  the  evidence. 

For  defense  to  the  suit,  the  association 
set  out  in  an  answer  and  amended  answer 


wrote  false  answers  and  thereafter  procured 
the  signature  of  the  applicant,  who  had 
given  correct  answers,  and  the  insurer  re- 
ceived the  premiums  and  issued  a  policy. 
Providence  Life  Assur.  Soc.  v.  Reutlinger, 
58  Ark.  528,  25  S.  W.  835. 

A  finding  that  the  insured  did  not  make 
the  false  answers  to  the  medical  examiner 
of  the  insurer,  which  the  latter  wrote  in 
response  to  questions,  and  that  the  answers 
were  improperly  written  by  such  examiner 
and  signed  by  the  insured  upon  the  supposi- 
tion that  they  were  accurate  so  far  as  he  had 
represented  anything,  relieves  the  insured 
from  the  effect  of  the  false  statements,  and 
they  constitute  no  defense  to  an  action  on 
the  policy.  Prudential  Ins.  Co.  v.  Haley, 
91  111.  App.  363,  affirmed  on  other  points  in 
189  III.  317,  59  N.  E.  545. 

And  in  Arnhorst  v.  National  Union,  179 
111.  486,  53  N.  E.  988,  where  the  insurer 
brought  a  bill  to  cancel  a  policy  on  the 
ground  that  the  insured  gave  untrue  an- 
swers to  questions  in  his  application,  the 
medical  examiner  was  held  to  be  the  agent 
of  the  insurer,  and  where  the  insured  testi- 
fied that  he  made  fair  answers  to  the  ques- 
tions, but  that  the  medical  examiner  did 
not  enter  the  answers  as  given,  and  he  also 
testified  that  he  did  not  read  the  answers 
after  they  were  written,  and  that  they  were 
not  read  over  to  him,  and  the  medical  ex- 
aminer did  not  deny  these  statements,  it 
was  held  that  the  allegation  of  fraud  was 
not  sustained. 

So,  where  the  evidence  shows  that  the 
insured  stated  to  the  medical  examiner  all 
of  the  facts  relative  to  being  treated  for  a 
temporary  ailment,  although  the  medical 
examiner  stated  that  he  did  not  remember 
of  such  statement  being  made,  the  insurer 
cannot  avoid  the  policy  on  the  ground  that 
the  examiner's  report  did  not  contain  a 
reference  to  the  treatment  and  ailment  re- 
ferred to.  Mutual  Reserve  Fund  Life  Asso. 
V.  Ogletree,  77  Miss.  7,  25  So.  809. 

And  in  Flynn  v.  Equitable  L.  Ins.  Co.  78 
N.  Y.  568,  3*4  Am.  Rep.  561,  where  a  medi- 
cal examiner,  at  the  request  of  an  agent  of 
the  company,  filled  up  the  application,  and 
the  applicant  made  correct  answers,  but 
41  L.R.A.(N.S.) 


the  medical  examiner  incorrectly  and  un- 
truly stated  some  of  them  in  the  applica- 
tion, it  was  held,  in  the  absence  of  evidence 
to  show  the  true  authority  of  the  agent, 
that  a  finding  that  he  had  authority  to  au- 
thorize the  examiner  to  fill  the  application, 
and  that  the  insurer  was  estopped  from  tak- 
ing advantage  of  the  mistakes,  should  be 
upheld. 

'  Neither  will  a  warranty  by  an  applicant 
for  insurance  that  his  answers  to  the  medi- 
cal examiner  are  true  make  him  responsible 
for  the  truth  of  such  answers  as  reported 
to  the  company;  and  if  they  are  incorrectly 
written  down  by  the  examiner  without  the 
applicant's  knowledge  that  they  are  untrue, 
and  reported  to  the  insurer,  the  policy  will 
not  be  thereby  avoided.  Equitable  L.  Ins. 
Co.  v.  Hazlewood,  75  Tex.  338,  7  L.R.A. 
217,  16  Am.  St.  Rep.  893,  12  S.  W.  621; 
Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N. 
Y.  224,  44  Am.  Rep.  372. 

And  where  the  falsity  of  insured's  an- 
swers is  set  up  as  a  defense  to  a  policy, 
evidence  is  admissible  that  these  answers 
were  not  written  by  the  insured,  but  by  the 
examining  physician  of  the  insurer,  and 
that  the  insured  gave  correct  answers  to 
the  medical  examiner.  Carmichael  v.  John 
Hancock  Mut.  L.  Ins.  Co.  48  Misc.  380,  95 
N.  Y.  Supp.  587;  Ames  v.  Manhattan  L. 
Ins.  Co.  31  App.  Div.  180,  52  N.  Y.  Supp. 
759;  Williams  v.  Metropolitan  L.  Ins.  Co. 
109  App.  Div.  843,  96  N.  Y.  Supp.  823. 

And  in  Order  of  Columbus  v.  Fuqua,.  — 
Tex.  Civ.  App.  — ,  60  S.  W.  1020,  it  was 
held  that  evidence  that  the  insured  an- 
swered the  questions  relative  to  his  in- 
dulgence in  intoxicating  liquor  truthfulh', 
and  that  the  answers  entered  by  the  solicit- 
ing agent  and  medical  examiner  were  at 
variance  with  the  answers  given,  was  ad- 
missible where  the  extent  of  the  medical 
examiner's  authority  was  in  issue,  and  the 
insured  had  no  notice  of  limitation  upon 
the  agent's  authority. 

And  an  agreement  by  an  applicant  for 
insurance  that  no  information  not  con- 
tained in  the  application,  received  by  any 
person  at  any  time,  should  be  binding  on 
the    insurer,    will    not    prevent    him    from 
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that  the  policy  was  issued  "in  consideration 
of  and  in  reliance  upon  the  representations 
and  agreements  made  in  the  application/' 
and  that  it  was  provided  in  the  application, 
which  was  attached  to  and  made  a  part  of 
the  policy,  that,  "if  the  said  party  to  whom 
this  certificate  is  issued  shall  fail  to  pay 
the  sum  to  be  paid  by  him  as  aforesaid,  or 
if  any  misrepresentations,  untrue  or  fraudu- 
lent statements,  have  been  made  in  his  ap- 
plication for  membership  in  said  associa- 
tion, .  .  .  or  if  he  in  any  other  manner 
fails  to  comply  with  the  conditions  of  the 
by-laws  of  the  association,  then  this  agree- 
ment shall  cease  and  be  of  no  effect,  and  all 
claims  of  whatever  nature,  beneficial  or 
otherwise,  arising  under  this  certificate, 
shall  be  forfeited.     .     .     .     It  is  fully  un- 


derstood that  the  person  soliciting  or  taking 
t*his  application,  if  other  than  a  general  of- 
ficer of  the  association,  and  also  the  medical 
examiner,  shall  be  the  agents  of  the  appli- 
cant as  to  all  statements  and  answers  in 
this  application.     .     .     ." 

It  was  also  averred  that  in  the  by-laws  re- 
ferred to  in  the  application  it  was  provided 
that  "any  person  who  shall  make  any  un- 
true or  fraudulent  statements,  or  conceal 
any  fact  regarding  his  health,  habits,  or 
otherwise,  in  his  application  for  member- 
ship in  this  association,  shall  forfeit  the  use 
and  benefit  of  the  association,  all  payments 
made  by  him  or  rights  of  membership,  and 
all  benefits,  rights,  or  equities  arising  out  of 
his  connection  with  the  association." 

It  was  further  averred  that  Robinson  was 


showing  that  his  answers  to  the  questions 
of  the  medical  examiner  were  not  properly 
recorded.  Stern aman  v.  Metropolitan  L. 
Ins.  Co.  170  N.  Y.  13,  67  L.R.A.  318,  88 
Am.  St.  Rep.  625,  62  N.  E.  763. 

In  Price  v.  Washington  L.  Ins.  Co.  92 
Minn.  251,  .90  N.  W.  810,  where  the  only 
witness  on  the  question  was  the  defendant's 
medical  examiner,  who  had  testified  differ- 
ently on  a  former  trial  of  the  case,  it  was 
held  that  the  evidence  was  sufficient  to  sus- 
tain the  finding  by  the  jury  that  the  an- 
swers to  certain  questions  in  the  medical 
examination,  as  to  the  health  of  the  in- 
sured, were  not  made  by  the  insured,  but 
were  written  by  the  medical  examiner  with- 
out asking  the  insured  any  questions  re- 
specting his  health. 

See  also  Royal  Neighbors  v.  Roman,  un- 
der section  on  Estoppel  by  examiner's  inter- 
pretation or  opinion. 


III.  Estoppel  by  exanviner*8  interpreta' 
lion  or  opinion. 

The  insurer  cannot  take  advantage  of  a 
warranty  on  the  part  of  the  insured  of  the 
truth  of  his  answer  in  the  application  for 
life  insurance,  where  he  has  answered  the 
questions  in  good  faith,  relying  on  the  in- 
terpretation of  the  medical  examiner  as  to 
their  meanings,  and  the  application  on  its 
face  makes  it  the  duty  of  the  latter  to  ask 
certain  questions  and  also  fully  to  explain 
them.  Connecticut  General  L.  Ins.  Co.  v. 
McMurdy,  89  Pa.  363. 

And  when  questions  propounded  are  of  a 
technical  character,  or  of  a  nature  which 
elicits  the  opinion  of  the  applicant  upon 
a  matter  which  comes  peculiarly  within  the 
knowledge  of  a  physician,  as  to  whether 
the  applicant  has  ever  had  any  serious  ill- 
ness, constitutional  disease,  or  injury,  and 
the  answer  is  dictated  by  the  physician  to 
whom  the  company  has  committed  the  trust 
of  making  the  medical  examination,  after 
the  facts  are  fairly  and  in  good  faith 
brought  to  his  knowledge,  the  insurer  will 
be  bound  by  his  act.  and  estopped  from  as- 
serting the  falsitv  of  the  answer.  Mutual 
41  L.R.A,(N.S.)  ■ 


L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  46, 
27  S.  W.  286. 

So  a  construction  of  the  words  "spitting 
of  blood"  by  a  medical  examiner  in  filling 
out  answers  to  an  application,  as  was  his 
duty  to  do,  to  mean  the  spitting  of  blood 
from  the  lungs  or  bronchial  tubes  only,  is 
conclusive  on  the  insurance  company.  Mu- 
tual Ben.  L.  Ins.  Co.  v.  Robison,  22  L.R.A. 
325,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  58 
Fed.  723. 

And  it  was  held  in  Royal  Neighbors  v. 
Roman,  177  111.  27,  69  Am.  St.  Rep.  201, 
52  N.  E.  264,  that  the  insurer  was  estopped 
where  the  medical  examiner  inserted  a  false 
answer  to  a  question  correctly  answered  by 
the  applicant,  notwithstanding  a  stipula- 
tion in  the  application  purporting  to  make 
the  medical  examiner  the  agent  of  the  ap- 
plicant. The  court  said:  "When,  in  an- 
swer to  the  question  as  to  whether  or  not 
she  had  ever  had  bronchitis,  Mrs.  Roman 
told  him  she  had  had  an  attack  of  'acute 
bronchitis,'  and  Dr.  Meacham  said  'it  was 
of  no  consequence,*  and  inserted  *No'  in  an- 
swer to  the  question,  she  had  a  right  to 
rely  on  his  statement,  on  the  theory  that 
he  knew  just  what  information  his  prin- 
cipal desired,  and  how  it  should  be  ex- 
pressed. He  was  acting  in  the  interests  of 
the  order,  and  his  knowledge  must  be  held 
to  be  the  knowledge  of  the  principal.  It 
was  his  duty  to  ascertain  the  actual  facts 
about  this  risk,  and  his  report  to  the  com- 
pany must,  where  no  fraud  or  intent  to  de- 
ceive on  the  part  of  the  applicant  is  shown, 
be  conclusive  upon  it.  Where  one  makes 
true  answers  to  the  questions  in  an  applica- 
tion for  insurance,  the  validity  of  the  in- 
surance is  not  affected  by  the  falsity  of 
the  answers  inserted  by  the  agent  of  the 
company,  even  though  the  application  con- 
tained a  stipulation  that  the  agent  took 
the  application  as  the  agent  of  the  insured." 
To  the  same  effect  is  Masonic  Life  Asso. 
V.  Robinson. 

So  the  insured  is  not  chargeable  with  the 
mistaken  conclusion  of  the  company's  medi- 
cal examiner,  by  reason  of  which  the  latter 
inserts  a  false  answer  to  the  question  as  to 
the  cause  of  the  applicant's  brother's  death. 
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required  to  answer  certain  printed  ques- 
tions stated  in  the  application,  and  to  sign 
the  application  and  file  the  same  with  the 
association,  which  he  did,  and  that  upon 
the  statements  made  by  Robinson  in  the 
application,  together  with  the  medical  ex- 
amination accompanying  the  application, 
the  association,  in  accordance  with  its  usual 
course  of  business,  determined  whether  the 
Application  should  be  received  and  the  ap- 
plicant insured,  or  not.  It  was  also  averred 
that  one  of  the  questions  asked  by  the  asso- 
ciation in  the  application  for  inusrance  was, 
**Has  any  physician  ever  given  an  unfavor- 
able opinion  upon  your  life,  as  to  insurance 
or  otherwise?"  To  which  question  Robinson 
answered,  "No."  That  another  question  in 
the  application  was:     "Has  your  applica- 


tion   for    insurance    ever    been    rejected? 

If  BO,  name  all  companies?"     To 

the  first  part  of  which  question  he  answered, 
"No."  That  another  question  propounded 
in  the  application  was :  "Have  you  ever  had 
any  of  the  following  diseases:  .  .  . 
Diseases  of  the  kidneys?"  And  to  this  ques* 
tion,  in  reference  to  diseases  of  the  kidneys, 
the  applicant  answered,  "No."  That  an- 
other question  in  the  application  was,  "By 
what  doctor  have  you  been  treated  during 
the  last  five  years?"  To  which  the  applicant 
answered,  "None." 

The  answer  then  proceeded  to  state  that, 
"prior  to  the  making  out  of  the  application, 
Robinson  had  previously  made  applications 
for  insurance  to  the  Mutual  Life  Insurance 
Company,  of  Springfield,  Massachusetts,  the 


Alger  V.  Metropolitan  L.  Ins.  Co.  84  Hun, 
273,  32  N.  Y.  Supp.  323. 

And  where  the  camp  physician  of  a  bene- 
fit association  was  put  in  possession  of  all 
of  the  facts  by  the  insured  with  reference 
to  the  sanity  of  his  sister,  and  the  answer 
to  the  question  as  to  whether  or  not  any  of 
insured  s  family  had  been  afilicted  with  in- 
sanity was  made  on  the  examiner's  advice, 
the  insurer  is  bound  by  the  answer.  Shot- 
liff  V.  Modern  Woodmen,  100  Mo.  App.  138, 
73  S.  W.  326. 

And  where  the  attention  of  the  examining 
physician  was  called  to  the  fact  that  he 
had  been  previously  consulted  by  the  in- 
sured for  a  certain  trouble  of  the  same 
character  as  that  for  which  another  physi- 
cian had  previously  been  consulted,  and  he 
indicated  to  the  applicant  that  it  was  not 
necessary  to  disclose  this  matter  in  the 
answer  to  the  questions  about  the  last  at- 
tendance of  a  physician  and  the  complaint 
as  to  which  he  was  consulted,  the  applicant 
is  thereby  released  from  any  imputation 
of  falsity  in  the  answers  entered  by  the 
physician,  since  he  is  justified  in  relying 
upon  the  examiner's  advice  as  to  what  the 
questions  called  for.  Sargent  v.  Modern 
Brotherhood,  148  Iowa,  600,  127  N.  W.  52. 

And  the  insurer  is  estopped  to  question 
the  truth  of  answers  in  an  application,  not- 
withstanding the  application  warrants  the 
answers  to  be  true,  where  they  are  made 
under  a  requirement  of  the  company  by  its 
own  medical  examiner,  who  deduces  the 
answers  from  facts  correctly  stated  to  him 
by  the  insured.  Mutual  Ben.  L.  Ins.  Co.  v. 
Robison,  22  L.R.A.  325,  7  C.  C.  A.  444,  19 
U.  S.  App.  266,  58  Fed.  723. 

And  the  statement  of  the  examining 
physician  in  which  he  gives  his  opinion  as 
to  the  condition  of  good  health  of  the  in- 
sured is  admissible  against  the  insurer  in 
an  action  on  a  policy  issued  in  reliance 
upon  such  opinion,  which  is  defended  upon 
the  ground  that  the  insured  was  not  in 
sound  health  at  the  time  the  application 
was  made  and^the  policy  issued.  Rhode  v. 
Metropolitan  L.  Ins.  Co^  129  Mich.  112,  88 
N.  W.  400;  Rhode  v.  M*>tropolitan  L.  Ins. 
Co.  132  Mich.  503,  93  N.  W.  1076.  The 
41  L.R.A.(N.S.) 


court  in  the  first  case  said:  "Tlie  physi- 
cian is  a  representative  of  the  insurance 
company.  He  is  employed  for  the  very 
purpose  of  determining  the  physical  condi- 
tion of  the  applicant.  His  exanaination  is 
supposed  to  be  made  with  the  utmost  care 
and  with  due  regard  to  the  interests  of 
his  employer.  We  can  conceive  of  no  rea- 
son why  his  statements  made  at  the  time 
should  not  be  received  as  competent  evi- 
dence. .  .  .  We  do  not  mean  to  inti- 
mate that  such  testimony  is  conclusive;  but 
that  it  is  receivable  as  bearing  upon  the 
question  of  the  condition  of  health  of  the 
applicant  at  the  time  the  examination  was 
made  we  think  is  clear." 

In  Security  Trust  Co.  v.  Tarpey,  182  III. 
52,  64  N.  E.  1041,  where  it  was  contended 
that  the  examining  physician  was  not  the 
agent  of  the  insurer,  this  question  was  not 
decided,  but  it  was  held  that  a  charge  of 
fraud  sufficient  to  avoid  the  policy  could 
not  be  based  upon  the  examining  physician's 
opinion,  which  was  accompanied  by  a  cor- 
rect statement  of  the  facts  upon  which  the 
opinion  was  based. 

IV,  Estoppel    hy    medical    examiner's 
personal  knowledge. 

The  insurer  is  not  chargeable  with  facts 
within  the  knowledge  of  a  physician  spe- 
cially employed,  where  they  were  not  dis* 
closed  to  him  by  the  examination,  but  were 
acquired  previously,  since  the  agent's 
knowledge,  to  bind  the  principal,  must  be 
obtained  in  the  transaction  of  the  latter's 
business,  to  be  imputed  to  it.  National 
Fraternity  v.  Karnes,  24  Tex.  Civ.  App. 
607,  60  S.  W.  676. 

And  where  the  terms  of  an  application 
declare  that  it  shall  form  the  basis  of  the 
contract,  and  that  any  untrue  or  fraudu- 
lent answers  will  render  the  policy  void, 
the  policy  will  be  avoided  by  false  answers 
as  to  the  health  and  condition  of  the  ap- 
plicant, although  the  medical  examiner  at 
the  time  had  knowledge  of  the  insured's 
actual  condition,  which  he  obtained  when 
not  acting  for  the  insurer.  Foot  v.  ^tna 
L.  Ins.  Co.  61  N.  ¥.671. 
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Washington  Life  InBuranee  Company,  of 
New  York  City,  and  the  Michigan  Mutual 
Life  Insurance  Company,  of  Detroit,  Michi- 
gan, and  in  each  instance  his  application  for 
insurance  had  been  rejected  by  said  eoni- 
panics,  and'  in  the  case  of  each  and  all  of 
said  rejections  an  unfavorable  opinion  upon 
the  life  of  the  applicant,  Robinson,  as  to  in- 
surance or  otherwise,  had  been  given  by  the 
physicians  making  an  examination  of  the 
applicant  for  such  insurance,  or  by  some 
physician  whose  duty  it  was  to  pass  upon 
such  applicant  for  insurance/' 

It  further  averred  that  within  five  years 
next  before  the  making  of  the  application 
Robinson  had  consulted,  and  had  been  un- 
der the  treatment  of,  a  doctor  or  a  physi- 
cian, and  that  he  died  of  a  disease  of  the 


kidneys,  and  that  it  was  because  of  indica- 
tions of  this  disease  that  his  application 
was  rejected  in  the  companies  to  which  be 
applied  for  insurance.  It  further  averred 
that»  "relying  upon  the  statements  and  rep- 
resentations made  by  Robinson,  and  believ- 
ing same  to  be  true  in  his  application  for 
said  certificate  or  policy  of  insurance,  it 
accepted  said  application  and  issued  said 
policy,  when,  had  defendant  known  or  been 
informed  of  the  truth ^  concerning  the  mat- 
ters hereinbefore  specifically  mentioned,  it 
would  have  declined  said  application,  and 
refused  to  have  issued  any  insurance  there- 
on. Defendant  further  says  that,  because 
of  the  misrepresentations  and  untrue  state- 
ments in  the  answers  made  in  the  applica- 
tion for  membership  in  this  association  by 


So,  the  knowledge  of  the  examining  phy- 
sician concerning  attendance  by  other  phy- 
sicians upon  the  insured  will  not  estop  the 
insurer  from  insisting  upon  a  forfeiture 
because  of  false  answers  regarding  such 
attendance,  where  the  medical  examiner  is 
authorized  only  to  reduce  the  applicant's 
answers  to  writing,  and  the  company  issues 
the  policy  at  its  home  office,  and  there  is 
no  evidence  to  show  that  the  medical  ex- 
aminer failed  to  write  down  the  answers  to 
the  questions  correctly.  Caruthers  y.  Kan- 
sas Mut.  L.  Ins.  Co.  108  Fed.  487. 

And  an  fnsurer  is  not  chargeable  with 
notice  of  the  result  of  an  examination  made 
by  its  local  medical  examiner  for  another 
insurance  company  sometime  before,  and  is 
not  estopped  to  set  up  the  falsity  of  an 
answer  relative  to  former  applications  for 
insurance,  made  to  another  examiner,  and 
to  show  that  the  prior  examinations  had 
been  made.  Mutual  L.  Ins.  Co.  v.  Nichols, 
—  Tex.  Civ.  App.  — ,  24  S.  W.  910. 

But  in  Franklin  L.  Ins.  Co.  v.  Qalligan, 
71  Ark.  205,  100  Am.  St.  Rep.  73,  73  S.  W. 
102,  it  was  held  that  where  the  examining 
physician  was  also  the  insured's  doctor, 
and  had  knowledge  that  answers  to  ques- 
tions propounded  by  him  to  the  insured 
concerning  attendance  by  physicians  and 
ailments  were  false,  his  knowledge  was  at- 
tributable to  the  insurer,  and  the  latter 
was  held  estopped  from  taking  advantage 
of  the  falsity  of  such  answers. 

And  where  the  insured  made  an  applica- 
tion to  the  agent  of  the  insurance  company, 
and  the  latter  applied  to  the  medical  exam- 
iner for  information  respecting  the  appli- 
cant, and  was  told  that  such  examiner  was 
the  physician  of  the  applicant  and  knew 
of  all  the  sickness  he  had  ever  had,  and 
knew  his  family  record,  and  that  it  was 
unnecessary  to  wait  to  fill  out  a  written 
application,  and  a  few  hours  previous  the 
medical  examiner  told  the  insured  that  he 
had  no  disease  which  would  stand  in  the 
way  of  his  application,  and  the  insured 
later  met  the  medical  examiner  and  the 
agent,  and  on  account  of  the  latter's  great 
hurry  the  examiner  told  him  that  the  in- 
sured was  a  sound  man,  and  after  this 
41  L.R.A.(N.8.) 


the  written  application  was  made  out, 
which  was  signed  by  the  insured,  it  was 
held  that  the  making  out  of  the  applica- 
tion must  be  regarded  as  the  act  of  the 
company,  and  that  it  could  not  defend  an 
action  on  the  policy  on  the  ground  that 
the  statement  in  the  application  that  tho 
insured  had  had  no  ailment  or  disease 
within  the  last  ten  years  or  any  medical 
attendance  was  untrue.  Taylor  v.  Mutual 
Ben.  L.  Ins.  Co.  10  Hun,  52. 

And  in  Pudritzky  v.  Supreme  Lodge,  K. 
H.  76  Mich.  428,  43  N.  W.  373,  it  was  held 
that  where  a  medical  examiner  assumed 
to  write  in  the  application  answers  to  the 
questions  upon  his  own  knowledge  of  the 
facts,  rather  than  upon  the  answers  given 
by  the  applicant,  the  insurer  was  not  in  a 
position  to  claim  that  the  answers  were 
untrue. 

And  where  the  medical  examiner,  who 
was  insured's  physician,  filled  up  the  ap- 
plication, and  the  applicant  signed  the 
paper  without  reading  it,  and  without  ac- 
tual knowledge  of  its  contents,  the  state- 
ments therein  contained  are  those  of  the 
insurer,  and  not  of  the  insured.  Modern 
Woodmen  v.  Angle,  127  Mo.  App.  94,  104 
S.   W.   297. 

And  where  false  answers  relative  to  the 
applicant's  use  of  intoxicating  liquors  were 
not  the  answers  of  the  applicant,  but  of  the 
agent  of  the  society,  and  the  examining 
physician  also  falsely  stated  that  the  in- 
sured's personal  habits  and  physical  and 
mental  condition  made  him  a  first-class 
risk,  although  he  had  personal  knowledge 
of  the  falsity  of  such  statements,  the  in- 
surer is  bound  by  the  knowledge  of  its 
agent,  and  estopped  from  avoiding  the  pol- 
icy on  that  ground.  Modern  Woodmen  v. 
Lawson,  110  Va.  81,  135  Am.  St.  Rep.  827, 
65  S.  £.  509. 

F.  Estoppel  bf/  medical  examiner* m 
knowledge  of  facta  in  application  as 
distingui^ed  fron%  medical  report. 

A  medical  examiner  who  is  authorized 
only  to  fill  up  a  medical  examiner's  report 
is  not  the  agent  of  the  insurer  in   filling 
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Robinson,  said  contract  of  insurance  was 
by  the  express  terms  thereof  avoided,  and 
all  obligations  upon  this  defendant  were 
fully  discharged  and  satisfied,  and  there  now 
no  longer  exists  upon  the  defendant,  under 
said  certificate  or  policy  of  insurance,  any 
liability  whatsoever." 

In  a  reply  and  amended  replies,  it  was 
averred,  in  substance,  that  when  the  appli- 
cation was  made  and  being  written,  the  ap- 
plicant was  advised  and  told  by  the  agent, 
who  was  then  acting  as  the  agent  of  the 
company,  and  not  the  applicant,  that  the 
question,  "Has  your  application  for  insur- 
ance ever  been  rejected?"  had  reference  only 
to  whether  the  applicant  had  ever  been  re- 
jected by  the  company  he  was  then  making 
application  to,  and  that  he  so  understood  the 


question,  and  that  the  answer,  "No,"  was 
written  by  the  agent  after  thus  explaining 
the  meaning  of  the  question.  It  was  also, 
in  substance,  averred  that  the  physician  who 
examined  the  applicant,  and  who,  in  making 
the  examination  and  the  medical  report, 
was  acting  as  the  agent  of  the  company, 
had  at  the  time  full  knowledge,  independ- 
ent of  any  answers  the  applicant  might  then 
make,  of  the  present  and  past  condition  of 
his  health,  and  that  the  answers  as  to  the 
past  and  present  condition  of  his  health  re- 
lied on  in  defense  of  the  suit  were  suggested 
by  the  physician,  or  made  from  his  knowl- 
edge of  the  health  of  the  applicant,  and  not 
upon  information  ifurnished  by  the  appli- 
cant. It  was  also,  in  substance,  averred 
that  the  association,  before  or  soon  after  it 


up  the  entire  application,  and  the  company 
is  not  bound  by  false  statements  in  the 
application  relative  to  the  insured's  health, 
although  the  latter's  answers  to  the.  ex- 
aminer's questions  were  true.  Flynn  v. 
Equitable  Life  Assur.  Soc.  67  N.  Y.  500, 
23  Am.  Rep.  134.  The  court  said:  "Doc- 
tor Vedder  testified  that  he  had  never  been 
appointed  the  agent  of  the  defendant  to 
procure  applications  for  insurance,  and 
that  he  had  never  acted  as  such.  He  was 
simply  the  medical  examiner  of  the  de- 
fendant, and  was  never  held  out  by  it  as 
an  agent  for  any  other  purpose.  As  med- 
ical examiner,  it  was  simply  his  duty  to 
ascertain  and  report  to  the  company  the 
physical  condition  and  state  of  health  of 
an  applicant  for  insurance,  by  filling  up 
the  blank  report  and  obeying  the  instruc- 
tions furnished  to  him.  Reynolds,  Life 
Assurance,  123;  Bunyon,  Life  Assurance, 
51;  Angell,  Fire  &  Life  Ins.  §  283.  He  had 
no  authority  from  the  defendant  to  solicit 
applications  for  insurance,  or  to  fill  up 
applications,  and  such  authority  was  not 
incident  to  his  agency  as  medical  examiner, 
nor  within  the  apparent  scope  of  such  agen- 
cy. The  assured  did  not  apply  to  him  for 
insurance,  and  the  doctor  did  not  even  claim 
to  him  that  he  had  any  authority  ex- 
cept to  examine  him  for  insurance.  It 
does  not  appear  that  the  defendant  even 
knew  that  the  doctor  had  anything  tq 
do  with  procuring  and  writing  this  ap- 
plication, and  hence  it  in  no  way  rati- 
fied his  acts.  He,  therefore,  had  no  more 
authority  to  act  for  the  defendant  in  taking 
and  writing  this  application  than  any  other 
friend  of  the  deceased  would  have  had.  His 
medical  report,  which  he,  as  medical  ex- 
aminer, was  required  to  make,  was  a  matter 
distinct  from  the  application.  That  was 
made  upon  his  responsibility,  was  signed 
by  him  alone,  arid  was  in  no  way  part  of 
the  policy.  But  the  application  was  the 
act  of  the  assured,  for  which  he  wms  re- 
sponsible, was  signed  by  him,  and  made 
part  of  the  policy." 

And  where  the  medical  examiner  is  not 
the  agent  of  the  insurer  for  anything  more 
than  the  medical  certificate,  notice  to  him 
41  L.R.A.(N.S.) 


as  to  whether  or  not  the  insured  intended 
taking  out  other  insr^ance  is  not  notice 
to  the  insurer,  and  tu^  medical  examiner 
has  no  authority  to  waive  the  answer  to 
the  questions  as  to  whether  the  insured 
intended  taking  out  other  insurance,  or  to 
give  advice  binding  on  the  company  as  to 
an  answer  to  this  question.  Leonard  v. 
State  Mut.  L.  Assur.  Co.  24  R.  I.  7,  98  Am. 
St.  Rep.  698,  51  Atl.  1049. 

And  in  Sovereign  Camp,  W.  v.  Hall,  — 
Ark.  — ,  —  L.R.A.(N.S.)  — ,  148  S.  VV.  626, 
it  was  held  that  knowledge  by  the  exam- 
ining physician  of  a  mutual  benefit  society, 
of  the  falsity  of  the  answer  of  an  appli- 
cant as  to  his  occupation,  was  not  bind- 
ing upon  the  insurer,  since  he  was  the  lat- 
ter's  agent  only  with  respect  to  matters 
pertaining  to  the  medical  examination. 

VI.  Estoppel  by  acts  of  special  exatiV' 

iner. 

The  jury  are  warranted  in  finding  that 
a  physician  represented  the  insurer  where 
the  latter  had  no  regular  examiner  in  the 
place  where  insured  resided,  and  there  was 
evidence  that  the  insurer's  agent  employed 
the  physician  who  generally  treated  the  in- 
sured to  make  the  examination,  and  that 
the  examination  made  was  accepted  and 
acted  upon  by  the  insurer,  and  the  supreme 
medical  examiner  stated  that  he  considered 
the  physician  in  question  as  tlie  insurer^s 
physician  in  the  particular  case.  Mystic 
Workers  v.  Troutman,  113  111.  App.  84. 

And  a  benefit  asociation  will  be  estopped 
by  the  knowledge  possessed  by  a  doctor 
w^ho,  at  the  instance  of  its  organizer,  is 
employed  to  examine  the  insurer's  regular 
medical  examiner,  where  it  does  not  ap- 
pear that  he  colludes  with  the  insured  to 
defraud  the  company.  National  Frater- 
nity V.  Karnes,  24  Tex.  Civ.  App.  607,  60 
S.  W.  576. 

But  where  it  appears  that  such  physician 
made  no  examination,  but  signed  the  cer- 
tificate as  a  mere  act  of  accommodation  for 
the  regular  medical  examiner,  for  the  pur- 
pose of  aiding  him  in  procuring  insurance, 
the  insured  is  not  chargeable  with  knowl- 
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iBSued  the  policy,  obtained  full  information, 
independent  of  the  application  and  medical 
report,  of  the  truth  or  falsity  of  each  of 
the  answers  made  in  the  application  and 
medical  report,  and  that,  after  obtaining 
this  knowledge,  it  continued  to  demand  and 
collect  the  regular  premiums,  and  demand- 
ed and  collected  some  of  them  after  the 
death  of  the  insured;  that  when  it  demand- 
ed and  collected  these  premiums,  it  knew 
then,  as  well  as  it  knew  when  it  relied  on 
the  falsity  of  the  answers  in  the  application 
and  medical  report  to  defeat  the  collection 
of  the  policy,  that  the  answers  relied  on  to 
defeat  the  policy  were  false.  It  was  further 
averred  that,  by  reason  of  the  fact  that 
the  answers  relied  on  to  defeat  the  collec- 
tion of  the  policy,  in  the  medical  report  and 


the  application,  were  made,  or  induced  to 
be  made,  by  the  agent  of  the  company ;  and 
by  reason  of  the  further  fact  that,  with 
knowledge  of  their  falsity,  it  continued  to 
demand  and  receive  premiiuns,  it  waived  its 
right  to  and  was  estopped  to  rely  upon  the 
untruth  of  the  answers  to  defeat  the  col- 
lection of  the  policy. 

To  so  much  of  these  replies  as  set  up 
these  estoppels,  a  general  demurrer  was  sus- 
tained. 

On  the  trial  of  the  case,  the  association 
proved,  without  contradiction,  that  in  1894 
Robinson  applied  to  the  Massachusetts  Mu- 
tual Life  Insurance  Company  for  insurance, 
and  his  application  was  rejected;  that  in 
1896  he  applied  to  the  Washington  Life  In- 
surance Company,  and  his  application  was 


edge  possessed  by  the  physician  so  signing. 
Ibid. 

VII,  Validity  and  effect  of  provision 
that  examiner  shall  he  agent  of  in^ 
mired. 


In  Hubbard  v.  Mutual  Keserve  Fund  Life 
Asso.  80  Fed.  G81,  affirmed  on  other 
grounds  in  40  C.  C.  A.  665,  100  Fed.  719, 
it  was  held  that  an  agreement  of  the  in- 
sured that  the  person  taking  the  applica- 
tion and  also  the  medical  examiner  should 
be  the  agents  of  the  applicant,  and  not  of 
the  insurer,  was  valid  and  binding  upon  the 
insured,  and  that  he  could  not  avoid  the 
provision  by  parol  evidence  tending  to 
varv  the  written  agreement. 

But  in  Sternaman  v.  Metropolitan  L. 
Ins.  Co.  170  N.  Y.  13,  67  L.R.A.  318,  88 
Am.  St.  Rep.  626,  62  N.  E.  763,  it  was  held 
that  public  policy  prohibits  an  agreement 
by  an  applicant  for  life  insurance  that  the 
medical  examiner  appointed  and  paid  by 
the  insurer  should  be  the  agent  of  the  ap- 
plicant in  recording  the  medical  examina- 
tion, and  that  such  agreement  would  not 
prevent  showing  that  the  answers  written 
were  nit  those  given  by  the  applicant. 

And  in  Endowment  Bank,  K.  P.  v.  Cog- 
bill,  99  Tenn.  28,  41  S.  W.  340,  it  was  held 
that  a  physician  will  be  regarded  as  the 
agent  of  the  insurer  in  making  an  exam- 
ination where  he  acts  as  medical  examiner 
for  the  insurer,  and  it  accepts  or  ratifies 
his  examination,  notwithstanding  a  provi- 
sion in  the  application  that  the  medical 
examiner  should  be  held  the  agent  of  the 
applicant  as  to  all  answers  and  statements, 
since  it  was  held  that  such  a  provision 
could  not  abrogate  and  reverse  a  well- 
established  rule  of  law. 

And  the  declarations  made  by  the  med- 
ical examiner  in  a  letter  to  his  insurance 
company,  as  to  the  habits  of  the  applicant 
relative  to  drinking,  are  not  binding  on  the 
latter,  notwithstanding  the  fact  that  the 
application  states  that  the  medical  exam- 
iner is  the  agent  of  the  applicant  in  filling 
up  the  same,  and  the  applicant  knew  that 
under  certain  conditions  a  letter  was  to  be 
41  L.R.A.(N.S.)  33 


written  to  the  company  by  the  medical  ex- 
aminer in  relation  to  the  application  and 
the  examination.  Massachusetts  Ben.  Life 
Asso.  V.  Robinson,  104  Ga.  256,  42  L.R.A. 
261,  30  S.  E.  918. 

In  Royal  Neighbors  v.  Boman,  177  111. 
27,  69  Am.  St.  Rep.  201,  52  N.  £.  264,  it 
was  held  that  the  question  as  to  whose 
agent  the  medical  examiner  is,  is  one  of 
fact  to  be  determined  from  all  the  evidence 
bearing  upon  the  subject,  and  not  merely 
from  the  statement  in  the  application  that 
he  was  the  a^rent  of  the  assured. 

See  also  Royal  Neighbors  ▼.  Boman  and 
Masonic  Life  Asso.  v.  Robinson  under 
section  on  estoppel  by  examiner's  inter- 
pretation or  opinion. 


VIII.  Cases  decided  under  lotoa  staJt' 

ute. 

Under  the  Iowa  statute  providing  that 
when  the  examiner  has  declared  an  in- 
sured "a  fit  subject  for  insurance,'*  the 
insurer  is  "estopped  from  setting  up  in 
defense  of  an  action  on  the  policy  or  cer- 
tificate, that  the  assured  was  not  in  the 
condition  of  health  required  by  the  pol- 
icy at  the  time  of  the  insurance  or  deliv- 
ery thereof,  unless  the  same  was  procured 
by  the  fraud  or  deceit  of  the  assured," 
the  insurer  is  held  estopped  from  question- 
ing the  truthfulness  of  the  insured's  an- 
swers, in  the  absence  of  fraud.  Wood  v. 
Farmers'  Life  Asso.  121  Iowa,  44,  96  N.  W. 
226;  Kelson  ▼.  Nederland  L.  Ins.  Co.  110 
Iowa,  600,  81  N.  W.  807 ;  Stewart  v.  Equit- 
able Mut.  Life  Asso.  110  Iowa,  528,  81  N. 
W.  782;  Brown  v.  Modern  Woodmen,  116 
Iowa,  450,  88  N.  W.  966;  Weimer  v.  Eco- 
nomic Life  Asso.  108  Iowa,  451,  79  N.  W. 
123. 

Under  such  statute  the  medical  examiner 
contemplated  is  the  one  who  examines  the 
applicant,  as  distinguished  from  the  med- 
ical adviser  at  the  home  office  of  the  com- 
pany. Peterson  v.  Des  Moines  Life  Asso. 
116  Iowa,  668,  87  N.  W.  397. 

This  estoppel  relates  to  all  matters  in- 
quired about  so  far  as  they  bear  on  the 
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rejected;  ana  that  in  1898  he  applied  to  the 
Michigan  Mutual  Life  Insurance  Company, 
and  his  application  was  rejected.  It  was 
further  shown  that  in  1899,  and  in  other 
years,  Robinson  was  treated  for  rheuma- 
tism. It  was  also  the  uncontradicted  evi- 
dence that,  if  the  association  had  known  of 
the  previous  rejections  of  Robinson  and  the 
fact  that  he  had  symptoms  of  kidney  trou- 
ble and  rheumatism,  his  application  would 
not  have  been  accepted.  The  only  evidence 
on  behalf  of  appellee  was  that  made  by  the 
widow  of  the  insured,  who  was  the  bene- 
ficiary in  the  policy,  and  her  brother,  both 
of  whom  testified,  in  substance,  that  when 
the  application  was  made  the  condition  of 
the  health  of  the  insured  was  good,  and  that 
he  had  not  been  treated  by  any  physician  for 
five  years  before  that  time. 

With  the  evidence  in  this  condition,  the 
court  instructed  the  jury,  in  substance,  that 
if  they  believed  that  Robinson  was  asked 
and  answered  the  following  questions:  "(a) 
Has  any  physician  given  an  unfavorable 
opinion  upon  your  life,  as  to  insurance  or 
otherwise?"  To  which  question  he  an- 
swered, "No."  (b)  "Has  your  application 
for  insurance  ever  been  rejected  ?"  To  which 
he  answered,  "No."      (c)    "Have  you  ever 


had  any  disease  of  the  kidneys  T"  To  which 
he  answered  "No."  (d)  "By  what  doctor 
have  you  been  treated  during  the  last  five 
years?"  To  which  he  answered,  "None." 
(e)  "Have  you  ever  had  rheumatism?"  To 
which  he  answered:  "Yes;  ...  at 
times  I  have  had  slight  rheumatic  symptoms 
in  the  ki\,ee  joints;  doesn't  inconvenience 
me," — and  that  these  answers,  or  any  of 
them,  were  substantially  untrue,  and  that 
the  company,  acting  reasonably  and  natur- 
ally in  the  course  of  its  business,  would  not 
have  accepted  the  application  or  issued  the 
policy  if  the  truth  had  been  stated,  they 
should  find  for  the  company,  although  Rob- 
inson may  have  believed  them  to  be  true,  or 
may  not  have  intended  to  deceive  the  com- 
pany. 

On  the  issues  made  by  the  pleadings, 
after  the  averments  of  the  replies,  before 
mentioned,  had  been  eliminated,  the  instruc- 
tions presented  in  a  concise  and  admirable 
manner  the  law  of  the  case.  But  looking 
at  the  issues  in  the  case  as  they  veere  pre- 
sented to  the  jurj',  together  with  the  evi- 
dence, we  think  the  motion  of  the  appellant 
for  a  peremptory  instruction  at  the  con- 
clusion of  all  the  evidence  should  have  been 
sustained.     It  was  shown,  without  contra- 


health  and  physical  condition  of  the  ap- 
plicant as  affecting  the  risk,  whether  they 
refer  to  the  time  the  policy  is  issued  or  to 
some  previous  time.     ibid. 

And  under  this  statute  it  is  the  procur- 
ing of  the  certificate  of  the  medical  exam- 
iner by  fraud,  and  not  the  procuring  of  the 
policy  by  fraud,  which  may  be  shown  to  de- 
feat the  policy.  Stewart  v.  Equitable  Mut. 
Life  Asso.  110  Iowa,  528,  81  N.  W.  782; 
Peterson  v.  Des  Moines  Life  Asso.  115  Iowa, 
668,  87  N.  W.  397 ;  Wood  v.  Farmers'  Life 
Asso.  121  Iowa,  44,  95  N.  W.  226. 

But  a  medical  examiner's  certificate  of 
health  will  not  preclude  an  insurer  from 
setting  up  fraud  in  procuring  the  policy 
under  sucn  statute,  since  fraud  in  procur- 
ing the  certificate  may  result  in  fraudulent- 
ly procuring  the  policy.  Welch  v.  Union 
Cent.  L.  Ins.  Co.  108  Iowa,  224,  50  L.R.A. 
774,  78  N.  W.  853. 


IX.  Ratification  of  examiner's  acta. 

The  insurer  cannot,  after  the  death  of 
the  insured,  repudiate  the  contract  upon 
*  the  ground  that  it  was  based  on  the  exam- 
ination of  a  physician  not  authorized  to 
make  it,  if  in  fact  the  examination  was 
honestly  and  fairly  made  and  had  been  pre- 
viously ratified.  Endowment  Bank,  K.  P. 
V.  Cogbill,  99  Tenn.  28,  41  S.  W.  340. 

The  insured,  upon  discovering  incorrect 
and  false  answers  relative  to  his  physical 
condition  and  family  and  personal  history, 
written  by  the  medical  examiner,  is  war- 
ranted in  repudiating  the  contract  and 
treating  it  as  though  it  had  never  been 
41  L.R.A.(N.S.) 


made.  Bennett  v.  Massachusetts  Mut.  L. 
Ins.  Co.  107  Tenn.  371,  64  S.  W.  758. 

While  an  applicant  for  life  insurance  is 
not  bound  to  exercise  a  supervision  over  the 
writing  down  of  his  answers  by  the  med- 
ical examiner,  yet  if  he  knows  that  his 
answers  have  been  incorrectly  written  down, 
it  is  his  duty  to  see  that  proper  correc- 
tions are  made;  if  he  fails  to  do  so,  he 
will  be  estopped  from  disputing  them  as 
written,  even  although  recovery  upon  the 
policy  is  thereby  defeated.  Equitable  L. 
Ins.  Co.  v.  Hazlewood,  76  Tex.  338,  7 
L.R.A.  217,  16  Am.  St.  Rep.  893,  12  S.  W. 
621. 

And  although  false  answers  have  been 
written  by  the  medical  examiner  without 
the  knowledge  of  the  insured,  if  the  latter 
has  the  means  at  hand  to  discover  the 
falsehood  and  negligently  omits  to  do  so, 
he  will  be  regarded  as  an  instrument  in 
the  perpetration  of  the  fraud,  and  no  re- 
covery will  be  allowed  upon  the  policy. 
Globe  Reserve  Mut.  L.  Ins.  Co.  v.  Duffy, 
76  Md.  293,  25  Atl.  227. 

And  where  a  physician  who  was  the  agent 
of  the  insurer  was  authorized  by  the  in- 
sured to  fill  up  the  blanks  in  accordance 
with  his  statements,  and  false  statements 
concerning  diseases  which  insured  had  had 
were  inserted,  it  was  held  that  the  insured 
had  ratified  these  statements  by  receiving: 
and  retaining  the  policy,  to  which  a  copy 
of  the  examination  was  attached,  contain- 
ing the  false  answers  over  the  insured's 
signature.  McGreevy  v.  National  Union, 
lo2  111.  App.  62;  Hook  v.  Michigan  Mut. 
L.  Ins.  Co.  44  Misc.  478,  90  N.  Y.  Supp. 
56. 


1912. 


MASONIC  LIFE  AS80.  ▼.  ROBINSON. 


616 


diction,  that  the  insured  had,  previous  to 
his  application  to  tlie  appellant  association, 
been  rejected  by  three  insurance  companies, 
and  that  if  the  appellant  had  known  of 
these  rejections,  or  any  of  them,  it  would 
not  have  issued  the  policy  sued  on. 

Section  639  of  the  Kentucky  Statutes  pro- 
vides that  "all  statements  or  descriptions 
in  any  application  for  a  policy  of  insurance 
shall  be  deemed  and  held  representations, 
and  not  warranties;  nor  shall  any  misrep- 
resentation, unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy."  Under 
this  statute,  we  have  held  that  a  statement 
as  to  rejections  by  other  companies  is  ma- 
terial to  the  risk,  and,  if  false,  is  suflicient 
to  avoid  the  policy,  when  it  is  shown  by 
the  uncontradicted  evidence,  as  in  this  case, 
that  the  company  would  not  have  issued 
the  policy,  had  it  known  of  the  rejections; 
and  this  is  so  whether  the  insured,  at  the 
time  of  making  the  application,  remembered 
or  had  in  mind  the  fact  of  previous  appli- 
cations and  rejections  or  not,  and  without 
regard  to  whether  his  answer  was,  or  not, 
made  in  good  faith  and  without  any  inten- 
tion to  deceive.  Blenke  v.  Citizens'  L.  Ins. 
Co.  145  Ky.  332,  140  S.  W.  661;  Western 
&  Southern  L.  Ins.  Co.  v.  Quinn,  130  Ky. 


397,  113  S.  W.  456;  Provident  Sav.  Life 
Assur.  Soc.  V.  Dees,  120  Ky.  285,  86  S.  W. 
522;  Provident  Sav.  Life  Assur.  Soc.  v. 
Whayne,  131  Ky.  84,  93  S.  W.  1049. 

Coming,  now,  to  the  question  as  to  the 
correctness  of  the  ruling  of  the  trial  court 
in  sustaining  the  demurrer  to  the  replies, 
we  think  the  court  committed  error.  If 
the  answers  in  the  application,  as  stated  in 
the  replies,  were  written  by  the  agent  rep- 
resenting the  insurance  company,  who  took 
the  application,  and  this  agent  advised  the 
applicant  that  the  question,  "Has  your  ap- 
plication for  insurance  ever  been  rejected?" 
had  reference  to  the  application  in  the  com- 
pany to  which  application  was  then  being 
made,  and  it  was  so  understood  by  the  in- 
sured, and  the  answer,  "No,"  was  made  in 
good  faith  and  without  any  Intention  to  de- 
ceive, the  company  cannot  avail  itself  of  the 
falsity  of  this  answer  to  defeat  the  policy. 
And  so,  if  the  answers  in  the  medical  re- 
port were  written  by  a  physician  employed 
by  the  insurance  company,  who  was  acting 
as  its  agent  in  making  the  examination,  and 
the  answers  so  written  by  the  physician  and 
agent  were  made  from  his  knowledge  or 
were  suggested  by  him,  or  the  applicant, 
while  acting  in  good  faith  and  without  any 


X.  Miscellaneoua, 

An  instruction  in  effect  'permitting  a  re- 
covery if  the  medical  examiner  knowingly 
wrote  down  false  statements,  and  the  in- 
sured was  an  ignorant  colored  man,  is 
erroneous,  since  the  latter  might  have  been 
an  ignorant  man,  and  yet  have  known  of 
the  falsity  of  the  statement  in  question. 
Globe  Reserve  Mut.  L.  Ii^s.  Co.  v.  Duffy, 
supra. 

The  waiver  of  a  forfeiture  for  nonpay- 
ment of  premiums  is  not  avoided  by  the 
subsequent  act  of  the  insurer's  agent  in 
securing  a  supplemental  statement  to  his 
examination,  to  the  effect  that  the  insured'? 
heart  was  rapid  and  somewhat  irrecjular, 
and  that  he  could  not  recommend  him  as 
a  good  risk.  Jones  v.  Preferred  Bankers' 
Life  Assur.  Co.  120  Mich.  211,  79  N.  W. 
204. 

In  Bacon  v.  New  England  Order  of  Pro- 
tection, 123  Fed.  152,  where  the  insured 
stated  that  he  was  temperate  in  habits  and 
did  not  use  alcoholic  stimulants,  it  was 
held  that  his  statements  referred  to  the 
time  of  the  application,  and  a  findincr  that 
there  was  no  misrepresentation  will  not 
be  disturbed  where  there  waa  evidence  that 
he  had  drunk  intoxicating  liquors  to  excess 
at  intervals  from  his  vouth,  and  that  the 
medical  examiner  had  been  acquainted  with 
him  for  about  three  years  at  the  time  of  his 
examination,  and  had  had  him  at  his  hos- 
pital' for  treatment,  and  that  the  insured 
nad  promised  to  reform,  and  the  examiner 
thought  that  he  had  done  so,  and  wrote 
the  answers  to  the  questions  for  him,  and 
signed  the  examination  with  him,  although 
41  L.R.A.(N.S.) 


a  nurse  at  the  hospital  testified  to  the 
insured's  drinking  twice  at  about  that  time. 

Where  there  is  no  positive  testimony  to 
show  that  the  insured  intended  to  practise 
fraud  on  the  insurer  other  than  that  aris- 
ing from  the  signing  of  the  application  con- 
taining answers  written  by  the  medical 
examiner,  who  had  known  the  insured  for 
many  years,  and  there  was  evidence  tend- 
ing to  show  that  the  medical  examiner  and 
the  agent  of  the  insurer  intended  that  the 
insured  should  be  accepted  as  a  risk  wheth- 
er or  not  he  had  a  certain  trouble  which  he 
notified  the  insurer's  agent  that  he  had, 
and  had  been  rejected  for  by  other  com- 
panies, the  question  of  whether  the  insured 
was  guilty  of  conscious  fraud  should  be 
submitted  to  the  jury.  Huestess  v.  South 
Atlantic  L.  Ins.  Co.  88  S.  C.  31,  70  S.  E.  403. 

Evidence  of  the  examining  physician  that 
his  recommendation  of  an  applicant  for  in- 
surance would  not  have  been  prevented  by 
knowledge  that  his  attending  physician 
thought  that  he  had  heart  disease,  since  he 
would  have  relied  on  his  own  examination, 
is  admissible  in  an  action  upon  the  pol- 
icy is  pertinent  to  the  issue  whether  or 
not  he  was  misled  by  answers  in  the  ap- 
pliration.  Roe  v.  National  Life  Ins.  Asso. 
137  Iowa,  696,  17  L.R.A.(N.S.)  1144,  115 
N.  W.  500. 

But  when  the  actual  effect  produced  on 
the  medical  examiner  by  erroneous  answers 
given  by  the  applicant  for  insurance  to 
(pipstions  propounded  to  him  is  shown,  evi- 
dence is  not  admissible  as  t^  what  weight 
mifrlit  have  been  given  by  physicians  gen- 
erally to  the  answers  had  thev  been  cor- 
rect.    Ibid.  J.  T.   W. 
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intention  to  deceive,  wae  induced  by  the 
misleading  statements  or  suggestions  of  the 
physician  to  make  false  answer,  the  com- 
pany cannot  rely  on  the  falsity  of  the  an- 
swers to  defeat  the  policy.  And  if  the  com- 
pany, after  having  received  knowledge  and 
information  that  the  material  answers  in 
the  medical  report  or  in  the  application,  or 
any  of  them,  were  untrue,  continued  to  de- 
mand and  accept  payment  of  premiums  from 
the  insured,  it  will  be  estopped  from  rely- 
ing upon  the  falsity  of  the  answers  to  de- 
feat the  policy.  Mutual  Ben.  L.  Ins.  Co. 
V.  Daviess,  87  Ky.  541,  9  S.  W.  812;  Wright 
V.  Northwestern  Mut.  L.  Ins.  Co.  91  Ky. 
208,  16  S.  W.  242;  Prudential  Ins.  Co.  v. 
Cummins,  19  Ky.  L.  Rep.  1770,  44  S.  W. 
431;  Manchester  Assur.  Co.  v.  £.  V.  Dowell 
A  Co.  26  Ky.  L.  Rep.  2240,  80  S.  W.  207; 
German-American  Ins.  Co.  v.  Yellow  Poplar 
Lumber  Co.  27  Ky.  L.  Rep.  103,  84  S.  W. 
661;  Continental  Ins.  Co.  v.  Thomason,  27 
Ky.  L.  Rep.  160,  84  S.  W.  646. 

The  agent  who  solicits  insurance  and  the 
physician  who,  acting  as  agent  of  the  com- 
pany, examines  the  applicant,  are  each, 
within  the  scope  of  their  respective  employ- 
ments, the  agents  of  the  insurance  company, 
and  not  the  agents  of  the  applicant.  And 
if  the  answers  in  the  application  or  in  the 
medical  examination  are  in  fact  made  by 
the  agent  or  the  physician,  or  by  his  direc- 
tion or  suggestion,  and  not  by  the  applicant, 
the  company  cannot  avoid  the  obligation 
of  its  contract,  upon  the  ground  that  in 
some  material  respects  the  answers  were 
false,  if  the  applicant  acted  in  good  faith 
and  without  any  intention  to  deceive.  It 
will  be  estopped  to  rely  upon  the  acts  of 
its  agent  to  defeat  a  contract  that  it  au- 
thorized them  to  assist  in  perfecting  and 
procuring.  Nor  can  it  avoid  the  force  of 
this  rule  by  inserting,  as  was  here  done,  in 
the  policy,  that  the  agent  or  the  physician 
acts  as  the  agent  of  the  insured  in  taking 
the  application  or  in  making  the  medical 
examination,  as  such  a  statement  in  the 
policy  is,  generally  speaking,  in  direct  vari- 
ance with  the  actual  facts.  As  a  rule  to 
which  there  are  few  exceptions,  the  insur- 
ance company  selects  its  own  agents  to  so- 
licit insurance,  without  consulting  or  advis- 
ing with  the  public  or  the  particular  person 
whose  application  is  sought.  And  when 
such  an  agent  undertakes  to  solicit  insur- 
ance, it  is  idle  to  say  that  he  is  acting  as 
the  agent  of  the  person  whose  insurance  he 
solicits.  The  company  knows,  as  does  every- 
one else,  that  insurance  agents  are  the 
agents  of  the  insurance  company,  and  not 
the  agents  of  the  person  whose  insurance 
they  solicit.  What  we  have  said  with  refer- 
ence to  agents  applies  with  equal  force  to 
the  physicians  appointed  by  the  company 
41  L.R.A.(N.S.) 


,  to  make  the  medical  examination  and  re- 
port. These  physicians  are  in  no  manner 
agents  of  the  applicant;  they  are  not  select- 
ed or  designated  or  in  any  way  controlled 
by  him.  And  when  an  insurance  company 
appoints  and  selects  agents  or  medical  ex- 
aminers, and  these  agents  or  medical  exam- 
iners, acting  for  the  company,  make,  or 
induce  the  applicant  to  make, — ^when  he  is 
acting  in  good  faith  and  without  any  in- 
tention to  deceive, — ^misleading  or  false 
answers  in  the  application  or  medical  re- 
port, the  company  will  not  be  permitted 
to  defeat  a  recovery  upon  a  policy  issued 
on  the  faith  of  these  statements,  upon  the 
ground  that  they  were  material  and  false, 
when  they  were  in  fact  made,  not  by  the 
applicant,  but  by  one  of  its  agents. 

Nor  should  an  insurance  company,  after 
having  knowledge  and  information  that  the 
application  or  the  medical  examiner's  re- 
port contains  false  answers  to  material 
questions  that  would  ordinarily  cause  the 
rejection  of  the  risk  and  defeat  the  collec- 
tion of  the  policy,  be  allowed  thereafter  to 
demand  and  collect  premiums,  and  then 
rely  upon  these  false  answers  to  avoid  the 
payment  of  the  policy.  When  an  insurance 
company  has  information  of  this  character, 
in  justice  to  the  insured  and  in  the  honest 
conduct  of  its  business,  it  ought  to  at  once 
notify  the  insured  of  the  facts  in  its  posses- 
sion and  advise  him  that  his  policy  is  can- 
celed, or  take  such  action  as  may  be  neces- 
sary and  proper  to  inform  the  insured  of 
the  condition  of  his  policy  and  his  rela- 
tion to  the  company.  It  would  be  manifest- 
ly unfair  to  permit  an  insurance  company, 
with  full  possession  of  facts  that  it  intended 
to  rely  on  to  defeat  the  collection  of  the 
policy  whenever  it  matured,  to  continue 
to  demand  and  receive  from  the  insured 
premiums  as  if  his  policy  was  a  valid  and 
binding  contract  that  it  intended  to  per- 
form when  the  time  of  performance  came. 
Fitzpatrick  v.  Hartford  Life  &  Annuity  Ins. 
Co.  66  Conn.  116,  7  Am.  St.  Rep.  288,  13 
Atl.  673,  17  Atl.  411;  Morrison  v.  Wiscon- 
sin Odd  Fellows'  Mut.  L.  Ins.  Co.  59  Wis. 
162,  18  N.  W.  13;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Amerman,  119  111.  329,  59  Am. 
Rep.  799,  10  N.  E.  225;  Chicago  Guaranty 
Fund  Life  Soc.  v.  Ford,  104  Tenn.  633,  58 
S.  W.  239;  Modern  Woodmen  v.  Colman, 
68  Neb.  660,  94  N.  W.  814,  96  N.  W.  154; 
Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223. 
The  company,  of  course,  had  the  right  to 
depend  upon  the  truthfulness  of  the  answers 
in  the  application,  and  it  need  not  make 
further  inquiry  into  their  verity;  but  if 
it  sees  proper  to  do  so,  and  ascertains  they 
are  false,  and  is  put  in  possession  of  in- 
formation that  would  have  induced  it  to 
decline   the  risk,   it  must  then   act   as   it 
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would  have  acted  if  it  had  this  information 
when  it  issued  the  policy.  In  other  words, 
it  must  take  prompt  steps  to  terminate  the 
contract.  It  cannot  hold  onto  the  benefits 
of  the  contract,  and  relieve  itself  of  the 
burdens.  By  accepting  and  holding  onto  the 
premiums,  the  company  will  be  deemed  to 
have  elected  to  waive  the  provisions  of 
the  policy  that  gave  it  the  right  to  insist  on 
its  invalidity. 

We  may  also  here  add  that  the  court 
properly  declined  to  permit  the  provisions 
of  the  by-laws  referred  to  in  the  applica- 
tion to  be  read  as  evidence.  These  by-laws 
were  not  attached  to  or  a  part  of  the  pol- 
icy, and  so  were  not  admissible  as  evidence 
against  the  insured.  Ky.  Stat.  §  679 ;  Letz- 
ler  v.  Pacific  Mut.  L.  Ins.  Co.  119  Ky.  924, 
85  S.  W.  177;  Provident  Sav.  Life  Assur. 
Soc.  ▼.  Puryear,  109  Ky.  381,  69  S.  W.  16. 

On  the  return  of  the  case,  the  demurrer 
to  the  parts  of  the  replies  indicated  should 
be  overruled,  and  the  association  permitted 
to  file  such  other  pleadings  as  may  be  neces- 
sary to  form  an  issue  upon  the  estoppels 
relied  on  in  the  replies.  If,  upon  a  retrial 
of  the  case,  the  appellee  introduces,  suffi- 
cient evidence  to  warrant  a  submission  of 
the  issues  presented  by  these  pleas  of  estop- 
pel, or  any  of  them,  the  case  should  go  to 
the  jury,  under  proper  instructions,  upon 
these  issues,  or  the  one  supported  by  evi- 
dence. But  if  the  evidence  is  not  sufficient 
to  warrant  the  submission  of  these  issu'es, 
or  any  of  them,  to  the  jury,  and  the  evi- 
dence is  substantially  the  same  as  it  was  on 
the  last  trial,  the  court  should  direct  a  ver* 
diet  for  the  association. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  in  conformity  with 
this  opinion. 


ARKANSAS  SUPREME  COURT. 

SOVEREIGN  CAMP  WOODMEN  OP  THE 
WORLD,  Appt., 

V. 

ETTA  MAY  HALL. 

(—  Ark.  — ,  148  S.  W.  626.) 

Erfdence  —  acceptance  of  benefit  cer- 
tificate ^  signature  on  slip. 

1.  Testimony  that  the  signature  on  a 
benefit  certificate  and  acceptance  slip  is 
that  of  the  applicant  is  some  evidence  that 
it  was  accepted  by  him,  although  it  was 
found  in  the  custody  of  the  clerk  of  the 
local  camp  after  death  of  the  applicant. 

Note.—  As    to    whether    medical    exam- 
iner is  agent  of  insurer  or  insured,  see  note 
to  Masonic  Life  Abso.   v.  Robinson,   ante, 
505. 
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Same  ^  date  of  receipt  ^  effect. 

2.  The  fact  that  a  receipt  for  an  assess- 
ment of  a  benefit  certificate  was  dated  be- 
fore the  death  of  the  applicant  is  some  evi- 
dence that  the  payment  was  made  before 
that  time. 

Insurance  <—  benefit  <—  beginning  of 
contract  ^  acceptance  of  assessment 
after  deatli. 

3.  Under  by-laws  of  the  benefit  society 
requiring  payment  of  an  assessment  be- 
fore liability  on  the  policy  begins,  and  dis- 
qualifying local  camps  from  waiving  laws 
of  the  order,  no  liability  will  be  inaugu- 
rated by  acceptance  of  the  assessment  by 
the  local  camp  after  the  death  of  the  ap- 
plicant. 

Same  ^  initiation  of  member  ^  neces- 
sity. 

4.  A  benefit  certificate  cannot  become  ef- 
fective until  applicant  has  been  initiated 
into  the  order,  where  such  initiation  is, 
by  the  laws  of  the  order,  made  a  condition 
precedent  to  the  execution  of  a  contract  of 
insurance. 

Evidence  —  dellYery  of  benefit  cer- 
tificate —  initiation  Into  order. 

5.  That  a  benefit  certificate  is  delivered 
to  an  applicant,  and  that  he  pays  the  as- 
sessment, is  some  evidence  that  he  has  been 
initiated  into  the  order,  where  such  ini- 
tiation is  a  condition  precedent  to  the  cer- 
tificate becoming  effective. 

Insurance  —  knowledge  of  medical  ex- 
aminer ^  effect  on  insurers. 

6.  Knowledge  by  the  examining  physi- 
cian of  a  mutual  benefit  society,  of  the 
falsity  of  the  answer  of  an  applicant  as  to 
his  occupation,  is  not  binding  on  the  com- 
pany, 'since  he  is  the  insurer's  agent  only 
with  respect  to  matters  pertaining  to  the 
medical  examination. 

Same  —  denial  of  liability  <—  stating 
grounds  ^  estoppel. 

7.  Denial  by  an  insurer  of  liability  on 
the  ground  of  falsity  of  answers  as  to 
health,  in  ignorance  of  the  fact  that  the 
policy  had  never  been  put  in  force,  will  not 
estop  it  from  denying  liability  on  the  lat- 
ter ground,  if  the  beneficiary  was  not,  by 
the  ground  of  the  refusal,  led  to  take  or 
refrain  from  taking  any  action  which  oper- 
ated to  his  injury. 

(May  27,  1912.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Poinsett  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  mutual  benefit  certificate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bradshaw,  Rhoton,  &  Helm 
and  Arthur  H.  Burnett,  for  appellant: 

Delivery  of  a  contract  is  absolutely  nec- 
essary to  its  validity. 

McLendon  v.  Woodmen  of  the  World,  106 
Tenn.  696,  52  L.R.A.  444,  64  S.  W.  36; 
Clark  V.  Mutual  Reserve  Fund  Life  Abbo. 
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14  App.  D.  G.  154,  43  L.R.A.  395;  Shartle 
T.  Modern  Brotherhood,  130  Mo.  App.  433, 
122  S.  W.  1139;  Matkin  v.  Supreme  Lodge, 
K.  H.  82  Tex.  301,  27  Am.  St.  Rep.  886,  18 
S.  W.  306;  Driscoll  v.  Modern  Brotherhood, 
77  Neb.  282,  109  N.  W.  158;  Louden  v.  Mod- 
ern Brotherhood,  107  Minn.  12,  119  N.  W. 
425;  Wilcox  v.  Sovereign  Camp,  W.  O.  W. 
76  Mo.  App.  673 ;  Kohen  v.  Mutual  Reserve 
Fund  Life  Aaso.  28  Fed.  705 ;  Misselhorn  v. 
Mutual  Reserve  Fund  Life  Asao.  30  Fed. 
646;  Alexander  v.  Woodmen  of  the  World, 
161  Ala.  561,  49  So.  883;  Supreme  Lodge, 
K.  &  L.  H.  V.  Johnson,  81  Ark.  612,  99  S. 
W.  834;  Woodmen  of  the  World  v.  Jackson, 
80  Ark.  419,  97  S.  W.  673;  Mutual  L.  Ins. 
Co.  V.  Parrish,  66  Ark.  612,  52  S.  W.  438; 
Reserve  Loan  L.  Ins.  Co.  v.  Hockett,  35  Ind. 
App.  89,  73  N.  E.  842;  Lathrop  v.  Modern 
Woodmen,  66  Or.  440,  106  Pac.  328,  109 
Pac.  81;  Mutual  L.  Ins.  Co.  v.  Sinclair,  24 
Ky.  L.  Rep.  1543,  71  S.  W.  853;  Neff  v. 
Metropolitan  L.  Ins.  Co.  39  Ind.  250,  73 
N.  E.  1041;  KilcuUen  v.  Metropolitan  L. 
Ins.  Co.  108  Mo.  App.  61,  82  S.  W.  966; 
Paine  v.  Pacific  Mut.  L.  Ins.  Co.  2  C.  C.  A. 
459,  10  U.  S.  App.  256,  51  Fed.  689;  Clark 
V.  Mutual  L.  Ins.  Co.  129  Ga.  571,  59  S.  E. 
283;  St.  Louis  Mut.  L.  Ins.  Co.  v.  Ken- 
nedy, 6  Bush,  450;  Hills  v.  Penn  Mut.  L. 
Ins.  Co.  28  Ky.  L.  Rep.  790,  90  S.  W.  544 ; 
Provident  Sav.  Life  Assur.  Soc.  v.  Elliott, 
29  Ky.  L.  Rep.  652,  93  S.  W.  659;  Schwartz 
V.  Germania  L.  Ins.  Co.  18  Minn.  448,  Gil. 
404;  Oliver  v.  Mutual  L.  Ins.  Co.  97  Va. 
134,  33  S.  E.  636. 

A  delivery  after  death  is  invalid. 

Powell  V.  Prudential  Ins.  Co.  153  Ala. 
611,  46  So.  208;  Reserve  Loan  L.  Ins.  Co. 
V.  Hockett,  35  Ind.  App.  89,  73  N.  E.  842; 
McClave  v.  Mutual  Reserve  Fund  Life 
Asso.  66  N.  J.  L.  187,  26  Atl.  78;  Reblee 
V.  Masonic  Life  Asso.  38  Misc.  481,  77  N. 
Y.  Supp.  1098;  Ormond  v.  Fidelity  Life 
Asso.  96  N.  C.  168,  1  S.  E.  796. 

An  untrue  statement  or  false  warranty 
in  an  application,  which  becomes  a  part  of 
and  the  basis  of  the  contract,  renders  the 
certificate  void. 

Holland  v.  Supreme  Council,  0.  C.  F.  54 
N.  J.  L.  490,  25  Atl.  367;  Levell  v.  Royal 
Arcanum,  9  Misc.  257,  30  N.  Y.  Supp.  205: 
Smith  V.  Chapter  General,  144  App.  Div. 
908,  128  N.  Y.  Supp.  1146;  Modern  Wood- 
men V.  Owens,  —  Tex.  Civ.  App.  — ,  130  S. 
W.  858;  Pauley  v.  Modern  Woodmen,  113 
Mo.  App.  473,  87  S.  W.  990;  Kotek  v. 
Court  of  Honor,  162  111.  App.  92;  Jefferson 
V.  Supreme  Tent,  K.  O.  T.  M.  152  111.  App. 
242;  Claver  v.  Woodmen  of  the  World,  152 
Mo.  App.  155,  133  S.  W.  153;  Knudson  v. 
Grand  Council,  N.  L.  H.  7  S.  D.  214.  6.'^ 
N.  W.  911;  Krause  v.  Modern  Woodmen, 
133  Iowa,  199,  110  N.  W.  452;  McVey  v. 
41  L.R.A.(N.S.) 


Grand  Lodge,' A.  0.  U.  W.  53  N.  J.  L.  17, 
20  Atl.  873;   Elliott  v.  Knights  of  Modern 
Maccabees,  46  Wash.  320,  13  L.RJk.(N.S.) 
856,  89  Pac.  929;  Loehr  v.  Supreme  Assem- 
bly, E.  F.  U.  132  Wis.  436,  112  N.  W.  441 ; 
Genrow    v.    Modern    Woodmen,    161    Mich. 
250,  114  N.  W.  1109;  Modern  Woodmen  v. 
Angle,   127   Mo.  App.  94,   104   S.  W.  297; 
Modern   Order   of  Praetorians  v.   Hollmig, 
—    Tex.    Civ.    App.    — ,    105    S.    W.    846; 
O'Shaughnessy  v.  Working  Women's  Co-op. 
Asso.  8  Misc.  491,  28  N.  Y.  Supp.  761;  Gray 
V.  Sovereign  Camp,  W.  W.  47  Tex.  Civ.  App. 
609,    106   S.    W.    176;    Missey   v.    Supreme 
Lodge,  K.  L.  H.  147  Mo.  App.  137,  126  S. 
W.    559;    Supreme   Lodge,   K.   &   L.    H.   v, 
Payne,  101  Tex.  449,  15  L.R.A.(N.S.)  1277, 
108    S.    W.    1160;    Eminent    Household    ▼. 
Prater,  24  Okla.  214,  23  L.R.A.(K.S.)   917, 
103  Pac.  558,  20  Ann.  Cas.  287;   Beard  v. 
Uoyal    Neighbors,    63    Or.    102,    19    L.R.A. 
(N.S.)   798,  99  Pac.  83,  17  Ann.  Cas.  1199; 
Rasicot  V.  Royal  Neighbors,  18  Idaho,  85, 
29  L.R.A.  (N.S.)  433,  138  Am.  St.  Rep.  180, 
108  Pac.  1048;  Sargent  v.  Modern  Brother- 
hood, 148  Iowa,  600,  127  N.  W.  52;  Bryant 
V.  Modern  Woodmen,  86  Neb.  372,  27  L.R.A. 
(N.S.)    326,   125  N.  W.  621,  21   Ann.  Cas. 
365 ;  Cobb  v.  Covenant  Mut.  Ben.  Asso.  153 
Mass.  176,  10  L.R.A.  666,  25  Am.  St.  Rep. 
619,  26  N.  E.  230;   Providence  Life  Assur. 
Soc.   V.  Reutlinger,  58  A»k.   528,  25   S.  W. 
835;  National  Annuity  Asso.  v.  Carter,  96 
Ark.  499,  132  S.  W.  633;  Mutual  Reserve 
Fund  Life  Asso.  v.  Cotter,  72  Ark.  620,  83 
S.  W.  321;   2  Cooley,  Briefs  on  Insurance, 
1162;    Peckham   v.   Modern   W^oodmen,   151 
111.  App.  95;  Supreme  Lodge,  K.  P.  v.  Brad- 
ley, 141   Ky.  334,  132  S.  W.  547;   Petitpain 
V.  Mutual  Reserve  Fund  Life  Asso.  52  La. 
Ann.  503,  27  So.  113;  Jeffrey  v.  United  Or- 
der G.  C.  97  Me.  176,  53  Atl.  1102;  Mar- 
coux  V.   St.  John  Baptist  Beneficence  Soc. 
91  Me.  250,  39  Atl.  1027;  Taylor  v.  Grand 
Lodge,  A.  0.  U.  W.  96  Minn.  441,  3  L.R.A. 
(N.S.)   114,  105  N.  W.  408;  Rupert  v.  Su- 
preme Ct.  U.  O.  F.  94  Minn.  293,  102  N.  W. 
716;    Leonard    v.    State    Mut.    Life    Assur. 
Co.  24  R.  I.  7,  96  Am.  St.  Rep.  698,  51  Atl. 
1049;   Metropolitan   L.  Ins.  Co.  v.   Ruther- 
ford, 98  Va.   195,  35   S.  E.   3G1 ;   National 
Life  Asso.  v.  Hopkins,  97  Va.  167,  33  S.  E. 
539;    Peckham    v.    Modern    Woodmen,    151 
111.  App.  05:   Aloe  v.  Mutual  Reserve  Life 
Asso.  147  Mo.  561,  49  S.  W.  553;   Boyle  v. 
Northwestern  Mut.  Relief  Asso.  95  Wis.  312, 
70  N.   W.   351;    McGowan  v.   Supreme   Ct. 
I.    O.    F.    107    Wis.    462,    83    N.    W.    775; 
Spence   v.   Central   Acci.   Ins.   Co.   236   111. 
444,    19    L.R.A.(N.S.)    88,    86    N.    E.    104; 
Van  Cleave  v.  Union  Casualty  &  Surety  Co. 
82   Mo.   App.    668;    MoDermott   v.    Modern 
Woodmen,  97  Mo.  App.  636,  71   S.  W.  833; 
Hoover   v.   Royal   Neighbors,   66   Kan.   616, 
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70  Pac.  696;  Modern  Woodmen  v.  Von 
Wald,  6  Kan.  App.  231,  49  Pac.  782;  Mudge 
V.  Supreme  Ct.  I.  0.  F.  149  Mich.  467,  14 
L.R.A.(N.S.)  279,  119  Am.  St.  Rep.  686, 
112  N.  W.  1130;  Archibald  v.  Mutual  L. 
Ins.  Co.  38  Wis.  642;  Baumgart  v.  Modern 
Woodmen,  85  Wis.  546,  55  N.  W.  713;  Hunt 
V.  Supreme  Council,  O.  C.  F.  64  Mich.  671,  8 
Am..St.  Rep.  865,  31N.  W.  576;  Moersch- 
baecher  v.  Supreme  Council,  R.  L.  188 
m.  9,  62  L.R.A.  281,  59  N.  E.  17;  Pauley 
V.  Modem  Woodmen,  113  Mo.  App.  473, 
87  S.  W.  990. 

While  the  local  camp  officers  are  to  some 
extent  the  agents  of  the  defendant,  they 
have  no  authority  to  waive  any  portion  of 
the  by-laws  or  any  part  of  the  contract. 
This  authority  is  limited  by  the  by-laws, 
and  the  members  and  beneficiaries  are 
charged  with  knowledge  of  these  limitations, 
because  they  are  a  part  of  their  contracts. 

Modern  Woodmen  v.  Tevis,  64  C.  C.  A, 
293,  117  Fed.  369;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  U.  S.  308,  46 
L.  ed.  213,  22  Sup.  Ct.  Rep.  133;  Showalter 
▼.  Modern  Woodmen,  156  Mich.  390,  120 
N.  W.  994;  Burke  v.  Grand  Lodge,  A.  O. 
U.  W.  136  Mo.  App.  450,  118  S.  W.  493; 
Gifford  v.  Workmen's  Benefit  Asso.  105  Me. 
17,  72  Atl.  680,  17  Ann.  Cas.  1173;  State 
ex  rel.  Schrempp  v.  Grand  Lodge,  A.  O. 
U.  W.  70  Mo.  App.  456;  Modern  Woodmen 
V.  Talbot,  76  Neb.  621,  107  N.  W.  790;  De 
Voney  v.  Modern  Woodmen,  148  111.  App. 
68. 

C.  H.  Hall  was  never  initiated  or  obli- 
gated. This  being  a  requirement  of  the 
contract  before  it  becomes  operative,  the 
certificate  is  void. 

Shartle  v.  Modern  Brotherhood,  139  Mo. 
App.  433,  122  S.  W.  1139;  McLendon  v. 
Woodmen  of  the  World,  106  Tenn.  695,  62 
L.R.A.  444,  64  S.  W.  36 ;  Lathrop  v.  Modern 
Woodmen,  56  Or.  440,  106  Pac.  328,  109 
Pac.  81;  Supreme  Lodge,  K.  &  L.  H.  v. 
Johnson.  81  Ark.  512,  99  S.  W.  834;  Dris- 
coU  v.  Modern  Brotherhood,  77  Neb.  282, 
109  N.  W.  168;  Matkin  v.  Supreme  Lodge, 
K.  H.  82  Tex.  301,  27  Am.  St.  Rep.  886; 
18  S.  W.  306. 

Mr.  J.  T.  Coston,  for  appellee: 

The  policy  was  delivered  to  Hall,  and  the 
receipt  slip  signed  by  him,  and  one  month's 
dues  paid  by  him,  prior  to  his  death,  June 
1,  1910. 

1  Cooley,  Briefs  on  Insurance,  450;  Tracy 
▼.  Supreme  Ct.  of  Honor,  4  Neb.  (Unof.) 
189,  93  N.  W.  104;  Wagner  v.  Supreme 
Lodge,  K  ft  L.  H.  128  Mich.  660,  87  N. 
W.  906. 

The  issuance  of  a  certificate  is  evidence 
that  prior  conditions  have  been  complied 
with,  or,  if  not  complied  with,  they  have 
41  L.R.A.(N.S.) 


been  waived;  and,  in  the  absence  of  fraud, 
it  is  proof  of  the  member's  good  standing. 

Wagner  v.  Supreme  Lodge,  K.  &,  L.  H. 
128  Mich.  660,  87  N.  W.  904;  German- 
American  Ins.  Co.  V.  Humphrey,  62  Ark. 
353,  64  Am.  St.  Rep.  297,  35  S.  W.  428; 
O'Neal  V.  Sovereign  Woodmen,  130  Ky.  68, 
113  S.  W.  64;  Perine  v.  Grand  Lodge,  A. 
O.  U.  W.  48  Minn.  82,  50  N.  W.  1023; 
Kumle  V.  Grand  Lodge,  A.  O.  U.  W.  110 
Cal.  204,  42  Pac.  635. 

The  supreme  lodge  is  presumed  to  know 
all  of  the  facts  afi'ecting  the  validity  of  the 
policy,  and  it  is  too  late  now  to  raise  the 
question  that  Hall  did  not  pay  his  first 
month's  assessment,  or  that  he  was  not  duly 
initiated,  or  that  his  policy  was  illegal. 

Supreme  Lodge,  K.  H.  v.  Davis,  26  Colo 
262,  58  Pac.  597;  Supreme  Lodge,  K.  H. 
V.  Jones,  35  Ind.  App.  121,  69  N.  E.  718; 
Shultice  V.  Modern  Woodmen,  67  Wash.  66, 
120  Pac.  633. 

Where  a  benefit  certificate  was  issued 
and  forwarded,  to  be  delivered  on  the  pay- 
ment of  additional  dues,  the  acceptance  and 
retention  of  the  dues  by  the  association 
with  knowledge  of  the  facts  will  render 
effective  a  delivery  after  the  death  of  the 
insured. 

1  Cooley,  Brief  on  Insurance,  454;  Fran- 
cis V.  Mutual  L.  Ins.  Co.  65  Or.  280,  106 
Pac.  326. 

Frauenthal,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  instituted  by  Etta  May 
Hall  to  recover  upon  a  certificate  of  in- 
surance, which  she  alleged  was  executed 
upon  the  life  of  her  husband,  and  in  which 
she  is  named  as  beneficiary.  The  appellant 
is  a  mutual  benefit  association,  and  it  re- 
sisted recovery  upon  the  ground  that  the 
alleged  certificate  was  not  executed  and 
delivered  in  accordance  with  the  constitu- 
tion and  by-laws  of  the  order,  and,  for 
that  reason,  never  became  effective  as  a 
contract;  and  also  because  the  assured  had, 
in  his  application  for  the  insurance  and  in 
his  medical  examination,  made  false  war- 
ranties, which  avoided  the  certificate  in  the 
event  it  had  been  duly  executed  and  become 
effective.  The  order  consisted  of  a  supreme 
body  known  as  the  "Sovereign  Camp," 
which  issups  certificates  of  insurance,  and 
of  numerous  subordinate  camps  or  lodges, 
one  of  which  is  located  at  Fisher.  On 
April  8,  1910,  C.  H.  Hall,  the  husband  of 
appellee,  made  written  application  for  mem- 
bership in  the  order  and  for  the  issuance  of 
a  certificate  of  insurance.  In  accordance 
with  the  constitution  and  by-laws  of  the 
order,  his  application  was  balloted  upon  by 
the  local  camp  or  lodge  at  Fisher,  and  was 
approved.     Thereafter,    a   medical   ezami- 
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nation  was  made  of  the  applicant  by  the 
camp  physician.  In  the  written  application 
he  stated:  "My  occupation  is,  farmer. 
•  •  .  I  am  neither,  directly  or  indirectly, 
engaged  in  any  of  the  following  prohibited 
occupations:  .  .  .  Saloon  keeper,  bar- 
tender, nor  engaged  in  retailing  of  intoxi- 
cating liquors  as  a  beverage,  nor  employed 
in  making,  compounding,  distilling,  rectify- 
ing, or  brewing  of  malt,  spirituous,  vinous, 
or  intoxicating  liquors,  or  in  the  business 
of  distributing  or  delivering  of  the  same." 
In  his  medical  examination,  he  made  the 
following  answers  to  the  following  ques- 
tions: "Do  you  now  use  wines,  spirits,  or 
malt  liquors?"  to  which  he  answered,  "No." 
"Were  you  ever  intoxicated?"  to  which  he 
answered,  "No."  In  the  application  he 
warranted  the  truth  of  these  statements 
made  both  in  the  application  and  in  the 
medical  examination,  and  agreed  that  the 
liability  of  the  Sovereign  Camp  for  the 
payment  of  benefits  should  not  begin  until 
after  the  application  and  medical  examina- 
tion had  been  duly  approved  and  accepted 
and  certificate  issued  and  personally  deliv- 
ered to  him  while  in  good  health,  "and 
until  I  shall  have  been  obligated  in  due 
form,  and  all  the  requirements  of  §  58  of 
the  constitution  of  said  order  have  been 
complied  with."  Section  68  of  the  con- 
stitution provides  that  the  liability  of  the 
Sovereign  Camp  for  the  payment  of  benefits 
on  the  death  of  a  member  shall  not  begin 
until  after  his  application  shall  have  been 
accepted  and  certificate  issued,  and  he  shall 
have:  "First,  paid  all  entrance  fees;  second, 
paid  one  or  more  advance  monthly  payment 
of  assessments  and  dues,  known  as  Sover- 
eign Camp  fund,  also  signed  his  certificate 
and  acceptance  slip  attached  thereto;  third, 
paid  the  physician  for  medical  examina- 
tion; fourth,  been  obligated  or  introduced 
by  the  camp  or  by  an  authorized  deputy  in 
due  form;  fifth,  had  delivered  to  him,  in 
person,  his  beneficiary  certificate  while  in 
good  health." 

In  the  certificate  sued  on,  it  was  provided 
that  the  articles  of  incorporation,  the  con- 
stitution and  laws  of  the  order,  the  appli- 
cation for  membership,  and  the  medical 
examination,  should  constitute  the  contract 
between  the  order  and  the  member.  It  also 
provided  that  it  was  issued  in  consider- 
ation of  the  representations,  warranties, 
and  agreements  made  by  the  applicant,  and 
that  there  should  be  no  liability  under  the 
certificate  until  all  of  the  requirements 
named  in  said  §  58  of  the  constitution 
should  be  complied  with.  One  of  tho 
articles  of  the  constitution  and  by-laws  pro- 
vided that  saloon  keepers,  bartenders,  and 
persons  engaged  in  the  retailing  of  intoxi- 
cating liquors,  should  not  be  admitted  to 
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the  order.  Another  article  provided  that 
"no  officer,  employee,  or  agent  of  the  Sov- 
ereign Camp,  or  of  any  camp,  has  the 
power,  right,  or  authority  to  waive  any  of 
the  conditions  upon  which  the  beneficiary 
certificates  are  issued,  or  to  change,  vary, 
or  waive  any  of  the  provisions  of  this  con- 
stitution or  of  these  by-laws." 

The  application  and  medical  examination 
were  thereafter  forwarded  to  appellant  at 
its  home  ofiice,  at  Omaha,  Nebraska,  and 
the  certificate  of  insurance  was  executed  by 
appellant's  supreme  officers  on  April  18, 
1010,  and  sent  by  mail  to  the  clerk  of  the 
local  camp  at  Fisher;  but  the  exact  date 
of  its  receipt  by  him  does  not  appear  from 
the  testimony.  It  does,  however,  appear 
that  the  clerk  of  the  local  camp  retained 
the  certificate  in  his  possession  until  some 
time  in  July,  1010,  when  he  mailed  it  to 
appellee.  The  applicant,  C.  H.  Hall,  died  on 
June  1,  1010.  There  is  a  confiict  in  the  tes- 
timony as  to  whether  or  not  he  signed  the 
certificate  and  acceptance  slip  attached 
thereto  as  provided  by  the  laws  of  the  or- 
der and  the  certificate,  and  there  is  also  a 
confiict  in  the  testimony  as  to  whether  or 
not  he  paid  the  first  or  any  monthly  ad- 
vance payment  of  assessment  and  dues  as 
required  by  such  constitution  and  the  cer- 
tificate. The  clerk  of  the  local  camp  testi- 
fied that  on  June  3,  1010,  and  after  the 
death  and  funeral  of  said  Hall,  his  brother 
came  to  him  and  signed  the  name  of  C.  H. 
Hall  to  the  certificate  and  acceptance  slip, 
and  at  the  same  time  paid  to  him  a  month- 
ly assessment,  for  which  he  executed  a  re- 
ceipt, and  at  the  suggestion  of  said  brother 
antedated  said  receipt  to  May  31,  1010.  It 
is  earnestly  insisted  by  counsel  for  appel- 
lant that  this  testimony  shows  conclusively 
that  the  certificate  was  never  delivered  to 
and  accepted  by  said  Hall  in  his  lifetime, 
and  that  no  payment  of  assessment  and 
dues  was  made  prior  to  his  death.  It  is 
urged  on  that  account  that,  under  the  terms 
of  the  certificate  and  laws  of  the  order,  no 
contract  of  insurance  was  executed,  and  no 
liability  was  incurred,  by  the  Sovereign 
Camp. 

We  are  of  the  opinion,  however,  that  the 
testimony  of  the  appellee  that  the  signa- 
ture attached  to  the  certificate  was  that  of 
her  husband  was  some  evidence  that  the  cer- 
tificate was  delivered  to  and  accepted  by 
Hall  prior  to  his  death,  and  that  the  jury 
might  have  inferred  therefrom  that  it  was 
thereafter  left  by  him  in  the  custody  of  the 
clerk  of  the  camp  for  safe-keeping. 

We  are  also  of  the  opinion  that  the  fact 
that  the  receipt  for  the  payment  of  the 
monthly  assessment  was  dated  May  31, 
1010,  was  some  evidence  from  which  the 
jury  were  warranted  in  finding  that  the  as- 
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sessment  was  actually  paid  at  that  time, 
and  therefore  prior  to  Hall's  death. 

On  this  issue,  however,  the  court  instruct- 
ed the  jury  that  it  was  the  duty  of  said 
Hail  to  pay  the  assessment  on  or  before  the 
1st  day  of  June,  1910,  and  that  if  they 
found  from  the  evidence  that  said  Hall,  in 
person  or  through  another  for  him,  did  not 
make  payment  of  such  assessment  on  or 
before  June  1,  1910,  then  and  in  .that  event 
he  was  suspended,  and  they  should  find  for 
defendant,  "unless  you  further  find  that 
such  payment  of  said  assessment  was  made 
to  and  received  by  Red  Oak  Camp  No.  34 
subsequent  to  said  June  1,  1910,  which  pay- 
ment would  be  binding  upon  defendant,  and 
in  which  event  you  should  find  for  plaintiff 
on  this  issue."  This  instruction,  we  think, 
was  erroneous. 

The  rule,  we  think,  is  well  settled  that 
a  person  wishing  to  become  a  member  of  a 
mutual  benefit  society  is  supposed  to  have 
made  himself  acquainted  with  the  constitu- 
tion and  by-laws  of  the  order,  and  to  know 
the  limitations  on  the  powers  of  its  lodge 
officers  and  subordinate  bodies  which  are 
contained  in  said  constitution  and  by-laws. 
1  Bacon,  Ben.  Soc.  §  157. 

It  has  been  held,  it  is  true,  that  the  re- 
lation of  the  subordinate  lodges  to  the  su- 
preme body  of  a  benefit  society  is  regarded 
in  some  transactions  as  that  of  agency,  and 
that  the  general  rules  of  agency  in  such 
matters  apply  to  agents  of  all  kinds  of  in- 
surance companies, — mutual  benefit  asso- 
ciations as  .well  as  stock  compaliics.  3 
Cooley,  Briefs  on  Insurance,  2496.  But  it 
is  well  settled  by  the  weight  of  authority 
that  the  officers  and  subordinate  lodges  of 
a  mutual  benefit  association  have  no  au- 
thority to  waive  the  provisions  of  its  by- 
laws and  constitution  which  relate  to  the 
substance  of  the  contract  between  the  ap- 
plicant and  the  association. 

In  the  case  of  Borgraefe  v.  Supreme 
Lodge,  K.  &  L.  H.  22  Mo.  App.  127,  in 
speaking  of  the  character  of  the  agency  and 
the  extent  of  the  authority  of  the  subordi- 
nate lodges  of  a  mutual  benefit  order.  Judge 
Thompson  said.  "The  subordinate  lodges 
are,  no  doubt,  the  agents  of  the  supreme 
lodge  in  dealings  with  the  members  for 
many  purposes,  and  in  those  cases  where 
the  subordinate  lodges  act  through  tlieir 
ministerial  oflicers,  and  where  the  latter  act 
in  conformity  with  the  rules  governing  the 
lodges  and  the  order,  these  officers  may 
become  pro  hoc  vice  the  agents  of  the  sub- 
ordinate lodges.  But  it  is  not  shown  to  us 
that  these  officers  are  anywhere  endowed 
with  power  to  set  aside  the  rules  of  the 
order,  or  that  the  subordinate  lodges  are 
endowed  with  such  a  faculty.  On  the  other 
hand,  it  is  perceived,  by  the  provision  of  the 
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laws  of  the  order  above  quoted,  .  .  . 
that  no  grand  lodge  has  power  even  to 
alter  or  amend  the  laws  governing  the  sub- 
ordinate lodges.  The  doctrine  of  waiver, 
which  is  often  appealed  to  to  prevent  for- 
feitures in  the  case  of  policies  of  insur- 
ance, has  no  application  to  the  forfeitures 
of  membership  in  these  orders.  The  laws 
and  rules  governing  the  different  branches 
of  such  an  order  are  in  the  nature  of  con- 
tracts among  all  the  member^."  See  also 
to  the  same  effect,  1  Bacon,  Ben.  Soc.  §  147 ; 

3  Cooley,  Briefs  on  Insurance,  2496;  Mc- 
Coy v.  Roman  Catholic  Mut.  Ins.  Co.  152 
Mass.  272,  26  N.  E.  289;  Swett  v.  Citizens* 
Mut.  Relief  Soc.  78  Me.  641,  7  Atl.  394; 
Royal  Highlanders  v.  Scovill,  66  Neb.  213, 

4  L.R.A.(N.S.)   421,  92  N.  W.  206. 

It  has  been  repeatedly  held  that  the  con- 
stitution and  by-laws  of  a  fraternal  and 
beneficial  society  become  a  part  of  the  con- 
tract of  the  applicant,  and  this  is  especially 
so  where  the  application  signed  by  him,  as 
in  the  case  at  bar,  provides  that  it,  as 
well  as  the  constitution  and  by-laws,  shall 
form  the  basis  and  a  part  of  the  contract 
of  insurance.  This  principle  has  been  ap- 
proved by  this  court  in  the  cases  of  Wood- 
men of  the  World  v.  Jackson,  80  Ark.  419, 
97  S.  W.  673,  and  Supreme  Lodge,  K.  &  Lt 
H.  V.  Johnson,  81  Ark.  512,  99  S.  W.  834. 
The  result  of  these  holdings  is  that  compli- 
ance with  the  essential  terms  of  the  consti- 
tution and  by-laws  of  a  fraternal  associa- 
tion is  a  necessary  prerequisite  to  a  valid 
and  binding  contract  of  insurance. 

In  the  case  at  bar  the  constitution  and 
by-laws  of  the  order  expressly  provided  that 
the  liability  of  appellant  should  not  begin 
until  one  or  more  advance  monthly  pay- 
ments of  assessment  had  been  made  by  the 
applicant.  It  was  also  provided  that  no 
one  engaged  in  the  occupation  of  a  saloon 
keeper,  bartender,  or  in  the  retailing  of  in- 
toxicating liquors  as  a  beverage,  should  be 
permitted  to  become  a  member  of  the  or- 
der or  to  obtain  insurance  in  this  order. 
These  requirements  not  only  related  to  the 
substance,  but  were  the  very  basis,  of  the 
contract  of  insurance  issued  by  this  associa- 
tion. By  one  of  the  laws  of  the  order  it  is 
further  provided  that  no  officer  of  any  sub- 
ordinate camp,  and  no  subordinate  camp, 
had  the  right  or  authority  to  waive  any 
condition  or  law  of  the  order  upon  or  un- 
der which  the  beneficiary  certificates  of  this 
order  |ire  issued,  or  to  change,  vary,  or 
waive  any  of  the  provisions  of  its  constitu- 
tion and  by-laws. 

Before  there  could  be,  therefore,  any  lia- 
bility under  this  contract,  it  was  necessary 
that  it  should  have  been  effective  and  bind- 
ing prior  to  the  death  of  Hall.  A  payment 
made  after  hia  death  could  not  make  such 
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contract  effective  unless  the  person  receiv- 
ing it  was  empowered  and  authorized  to 
do  so  by  the  body  upon  whom  the  liability 
was  attempted  to  be  fixed,  and  was  author- 
ized, therefore,  to  waive  this  provision  of 
the  constitution.  A  subordinate  lodge  of 
this  order  did  not  have  the  power  and  au- 
thority to  do  this  under  the  evidence  ad- 
duced in  this  case.  Mutual  L.  Ins.  Co.  v. 
Sinclair,  24  Ky.  L.  Rep.  1543,  71  S.  W.  863; 
Ormond  v.  Fidelity  Life  Asso.  96  N.  C.  158, 
1  S.  E.  796. 

And  for  the  same  reason  we  are  of  the 
opinion  that,  before  the  contract  of  insur- 
ance could  be  effective  and  the  certificate 
binding  on  appellant,  it  was  necessary  for 
the  applicant  to  be  obligated  or  initiated,  by 
a  camp  or  authorized  deputy,  in  due  form, 
into  the  order.  This  was  made  a  condition 
precedent  to  the  execution  of  the  contract  of 
insurance.  In  the  case  of  Supreme  Lodge, 
K.  &  L.  H.  V.  Johnson,  supra,  it  was  held 
that  the  requirement  in  a  ^by-law  of  a  benefit 
society  that  an  applicant  shall  be  initiated 
before  liability  for  his  death  shall  accrue 
was  not  only  essential  to  make  the  contract 
of  insurance  binding,  but  that  it  could  not 
be  waived  by  the  election  of  such  applicant 
by  the  subordinate  lodge  as  a  member  of 
the  order  and  his  election  to  office  in  the 
local  lodge. 

Appellant  asked  the  court  to  instruct  the 
jury,  in  substance,  that,  if  C.  H.  Hall  had 
not  been  obligated  or  initiated  into  the  local 
camp,  they  should  find  for  the  defendant. 
The  constitution  and  by-laws  of  the  order 
provided  that  the  clerk  of  the  local  camp 
should  not  deliver  the  certificate  to  the  ap- 
plicant, or  receipt  for  the  payment  of  the 
monthly  advance  assessment,  until  the  ap- 
plicant was  duly  obligated  and  initiated  in 
the  order.  The  fact,  if  it  be  a  fact,  that  the 
certificate  was  delivered  to  Hall  in  his  life- 
time, and  that  he  paid  the  assessment,  was 
some  evidence,  we  think,  from  which  it 
could  be  inferred  that  he  was  obligated  and 
initiated  into  the  order.  There  was  evi- 
dence on  the  part  of  the  appellant  tending 
to  show  I'lat  he  was  not  initiated  or  obli- 
gated in  the  order.  This,  therefore,  made 
a  disputed  question  of  fact,  which  it  was 
the  province  of  the  jury  to  determine  under 
proper  instructions.  The  court  should  have 
given  the  above  instruction  requested  by 
appellant  on  this  issue. 

It  is  urged  by  counsel  for  appellant  that 
the  court  erred  in  refusing  to  give  the  fol- 
lowing instruction:  "If  you  find  from  the 
testimony  in  this  case  that,  at  the  time 
Charles  Henry  Hall  made  application  for 
membership  in  the  defendant  order,  he  was 
engaged  in  business  as  a  saloon  kee|)er, 
bartender,  or  in  the  retailing  of  intoxicat- 
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ing  liquors  as  a  beverage,  it  will  be  your 
duty  to  find  for  defendant." 

In  his  application  Hall  stated  that  he  was 
a  farmer,  and  that  he  was  not  engaged 
either  as  a  saloon  keeper,  bartender,  or  in 
the  retailing  of  intoxicating  liquors  as  a 
beverage,  and  therein  warranted  the  truth 
of  this  statement.  The .  testimony  conclu- 
sively shows,  in  fact  it  is  conceded  by  the 
appellee,  that  at  the  time  he  made  this 
application  Hall  was,  and  had  been  for 
some  time  prior  thereto,  engaged  in  the 
business  of  retailing  intoxicating  liquors 
as  a  beverage.  As  before  stated,  it  was 
provided  by  the  constitution  and  by-laws 
of  this  order  that  one  engaged  in  this  occu- 
pation was  not  permitted  to  become  a  mcm- 
J)er  of  the  order  or  to  receive  insurance. 
The  warranted  statement  that  Hall  was  not 
engaged  in  •  this  occupation  was  the  very 
basis  of  the  contract  and  issuance  of  the 
certificate  of  insurance.  Neither  the  subor- 
dinate lodge  nor  its  individual  members 
were  the  agents  of  the  appellant  with  au- 
thority to  waive  any  forfeiture  of  the  cer- 
tificate resulting  from  the  falsity  of  this 
warranty.  The  subordinate  lodge  and  its 
members  did  not  have  the  power  to  waive 
any  warranty  made  by  Hall  in  his  appli- 
cation.   See  cases  above  cited. 

It  is  urged,  however,  that  the  physician 
who  took  the  medical  examination  was  the 
agent  of  the  appellant  and  knew  the  falsity 
of  this  statement,  and  on  this  account  the 
appellant  is  estopped  from  forfeityig  the 
policy  by  reason  of  this  false  answer.  Re- 
liance for  this  contention  is  based  upon  the 
case  of  FrankJin  L.  Ins.  Co.  v.  Galligan,  71 
Ark.  295,  100  Am.  St.  Rep.  73,  73  S.  W. 
102,  where  it  was  held  (quoting  syllabus) 
that  "knowledge  on  the  part  of  the  examin- 
ing physician,  that  the  answers  written 
down  by  him  in  an  application  for  a  policy 
are  false,  estops  the  insurance  company 
from  forfeiting  such  policy  on  account  of 
such  false  answers."  In  that  case,  however, 
the  answers  were  made  in  the  medical  ex- 
amination and  related  to  the  previous 
health  of  the  applicant.  The  examining 
physician  to  whom  the  answers  were  made 
by  the  applicant,  and  who  made  the  certifi- 
cate to  the  medical  examination,  knew  that 
such  answers  were  false.  In  that  cose  the 
court  held  that  the  physician  was  the  com- 
pany's agent  in  taking  the  answers  made  in 
the  medical  examination,  and  that  his 
knowledge,  at  the  time,  of  the  falsity  of 
any  statement  made  therein,  would  be  the 
knowledge  of  the  insurer,  estopping  it  from 
taking  advantage  of  any  false  answers  in 
the  medical  examination,  to  forfeit  the 
policy.  It  has  been  held  that  a  medical 
examiner  is  regarded  as  the  agent  of  the 
company  issuing  the  certificate  of  insurance 
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for  which  he  makes  the  medical  examina- 
tion, and  that  the  company  will  be  charge- 
able with  knowledge  of  information  pos- 
sesfied  by  him  contrary  to  disclosures  made 
in  such  medical  examination  by  the  ap- 
plicant; but  tliis  holding  is  based  upon  the 
ground  that  the  medical  examiner  is  the 
agent  of  the  insurer  in  taking  the  answers 
in  the  medical  examination  and  in  making 
certificate  thereto.  The  medical  examiner, 
however,  is  not  the  agent  of  the  insurer  for 
anything  more  than  what  is  confined  in 
the  medical  examination  and  his  certificate 
thereto,  and  the  insurer  cannot  be  charged 
with  any  knowledge  or  information  had  by 
him  outside  of  that  agency.  It  has  there- 
fore been  held  that  ^'notice  to  the  examiner 
of  anything  not  called  for  by  his  certificate, 
but  which  is  a  part  of  the  application  filled 
out  by  the  solicitor,  is  not  notite  to  the 
company."  3  Cobley,  Briefs  on  Insurance, 
2528;  Leonard  v.  State  Mut.  Life  Assur. 
Co.  24  R.  I.  7,  96  Am.  St.  Rep.  698,  51  Atl. 
1049. 

In  the  case  at  bar  the  warranted  state- 
ment of  the  applicant  that  he  was  not  en- 
gaged in  the  occupation  of  a  saloon  keeper, 
bartender,  or  in  retailing  intoxicating  li- 
quors as  a  beverage,  is  made  in  the  appli- 
cation, and  not  in  the  medical  examination. 
This  application'  was  signed  by  the  appli- 
cant and  acted  upon  by  the  local  lodge  some 
time  before  the  medical  examination  was 
made,  and  it  was  separate  and  distinct 
from  the  medical  examination.  The  exam- 
ining' physician,  as  such,  had  no  duty  to 
perform  relative  to  the  application,  and 
did  not  in  any  manner  represent  the  appel- 
lant in  making  or  accepting  the  applica- 
tion. The  application  was  made  solely  to 
the  local  lodge.  The  knowledge,  therefore, 
of  the  examining  physician,  that  any  state- 
ment made  in  this  application  was  false, 
was  not  the  knowledge  of  the  appellant. 
His  knowledge  therefore  did  not  estop  the 
appellant  from  setting  up  the  falsity  of  this 
warranted  statement  in  the  application,  to 
avoid   the  certificate   issued  bv  it  thereon. 

It  is  urged  that  the  appellant  is  not  en- 
titled in  this  action  to  set  up  any  of  the 
above  matters  as  a  defense  against  the  re- 
covery, for  the  reason  that  when  it  refused 
to  make  payment  it  based  its  objection  up- 
on a  different  ground.  It  appears  that 
proof  of  death  was  sent  to  appellant  at 
Omaha,  and  that  it  denied  liability  and  re- 
fused to  pay  upon  the  sole  ground  that  de- 
ceased made  a  false  statement  relative  to 
his  health.  This  objection  to  pay  the  loss 
was  contained  in  a  letter  written  by  appel- 
lant to  the  clerk  of  the  local  camp  at  Fisher, 
in  January,  1911,  which  was  presumably 
turned  over  to  appellee,  who  introduced 
same  in  evidence.  In  that  letter  appellant 
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stated  that  Hall  made  the  statement  that 
he  did  not  have  a  certain  disease,  and  had 
not  consulted  or  been  attended  by  a  phy- 
sician during  the  past  five  years,  which  it 
learned  was  false.  The  letter  continued: 
"it  is  therefore  the  duty  of  our  committee 
to  reject  this  claim  for  payment,  and  you 
will  so  notify  any  parties  interested." 

It  is  contended  that  because  appellant 
denied  liability  upon  one  ground,  it  cannot, 
when  sued,  set  up  as  a  defense  another  and 
difl'erent  objection  to  paying  the  loss.  It 
has  been  held  that  an  insurance  company, 
when  sued  upon  a  policy,  cannot  plead  as 
defenses  against  recovery  any  objections  to 
making  payment  different  from  or  addition- 
al to  those  which  it  stated  when  it  refused 
to  pay.  2  Bacon,  Ben.  Soc.  §  437;  3 
Cooley,  Briefs  on  Insurance,  2680.  But  this 
doctrine  is  founded  upon  the  principle  that, 
with  a  full  knowledge  of  all  the  facts  set 
up  in  such  further  or  additional  defenses, 
there  was  an  intention  on  the  part  of  the 
insurer  to  abandon  or  not  to  insist  upon 
them;  and  to  permit  such  defenses  to  be 
made  would  operate  as  a  fraud  upon  the 
other  pafrty. 

The  general  proposition  is  well  settled 
that  a  denial  of  liability  by  an  insurance 
company  upon  one  ground  may,  under  cer- 
tain .circumstances,  operate  as  a  waiver  of 
some  other  defenses  which  it  might  have  in- 
terposed. Thus  a  denial  of  liability  may 
waive  defects  in  the  proof  of  loss  or  ex- 
cuse the  failure  to  furnish  same;  or  a  for- 
feiture may  be  waived  where  the  insured 
has  been  put  to  expense  and  labor  in  mak- 
ing proof  of  loss,  in  reliance  on  the  require- 
ment of  the  insurer  to  do  so  after  it  has 
knowledge  of  facts  causing  such  forfeiture. 
In  all  such  cases  the  doctrine  of  waiver  is 
but  the  principle  of  estoppel.  It  cannot  be 
invoked  unless  the  conduct  of  the  insurer 
has  been  such  as  to  induce  action  or  inac- 
ti6n  in  reliance  thereon,  and  where  it  would 
operate  to  mislead  the  other  party  to  his 
injury.  Globe  Mut.  L.  Ins.  Co.  v.  Wolff, 
95  U.  S.  326,  24  L.  ed.  387 ;  Wolf  v.  District 
Grand  Lodge,  No.  6,  I.  O.  B.  B.  102  Mich. 
23,  60  N.  W.  445;  National  Life  Maturity 
Ins.  Co.  V.  Whitacre,  15  Ind.  App.  506,  43 
N.  E.  905;  Hart  v.  Fraternal  Alliance,  108 
Wis.  490,   84  N.   W.   851. 

In  the  case  at  bar  it  does  not  appear 
either  that  the  appellant  or  its  supreme 
officers  had  any  knowledge  of  the  facts  set 
up  in  the  defenses  above  mentioned  and  now 
made  by  it,  prior  to  the  time  of  writing 
said  letter,  or  that  appellee  was  induced 
by  the  objection  to  paying  then  made  in 
the  letter,  to  act  or  to  refrain  from  any 
action  which  did  or  could  operate  to  her 
injury.    It  follows  that  the  appellant  is  not 
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deprived  of  the  right  to  interpose  the  de- 
fensea  which  it  has  made  in  this  case. 

The  appellee  therefore  is  not  entitled  to 
recover  in  this  case  in  the  event  of  her  hus- 
band, Charles  Henry  Hall^  the  insured,  was 
engaged  in  the  occupation  of  a  saloon  keep- 
er, bartender,  or  in  the  retailing  of  intoxi- 
cating liquors  as  beverage  at  the  time  he 
made  application  for  membership  in  the 
appellant's  order.  The  court  therefore 
erred  in  refusing  to  give  the  instruction  to 
that  effect. 

The  judgment  must  therefore  be  reversed. 
The  undisputed  evidence  shows,  and  it  is 
conceded  by  the  appellee,  that  the  insured, 
tiall,  was  engaged  in  said  prohibited  occu- 
pation at  the  time  he  made  application  for 
membership  in  the  order,  and  for  said  cer- 
tificate of  insurance.  On  this  account  this 
case  will  not  be  remanded  for  a  new  trial, 
but  will  be  dismissed. 


MINNESOTA  SUPREME  COURT. 

STATE  OF  MINNESOTA   EX  «EL. 
GEORGE  T.  SIMPSON,  Respt., 

V. 

CHICAGO,    MILWAUKEE,    &    ST.    PAUL 
RAILWAY  COMPANY,  Appt. 

(118  Minn.  380,  137  N-  W.  2.) 

Carrier   —    national    guard    —   special 
rate. 

1.  In  an  action  to  compel  the  defendant, 
a  railway  company,  to  carry  a  meml)er  of 
the  state  National  Guard  traveling  in  the 
discharge  of  his  military  duties  under  or- 
ders, at  the  rate  and  under  the  terms  spec- 
ified in  chapter  493,  Gen.  Laws  1909  (Rev. 
Laws  Supp.  1909,  §§  2007-32,  2007-33), 
the   defendant   having   waived  the   defense 

Headnotes  by  Holt,  J. 


that  the  rate  therein  provided  is  inade- 
quate compensation  for  the  transportation 
required,  it  is  held  that  it  does  not  appear 
that  the  act  contravenes  either  the  Federal 
or  the  state  Constitution,  in  that  it  takes 
defendant's  property  without  compensa- 
tion, or  without  due  process  of  law,  or  de- 
prives it  of  the  equal  protection  of  the  laws. 

Same  —  discrimination  —  lawfulness. 

2.  An  act  establishing  a  lower  rate  than 
the  maximum  passenger  rate,  for  the  car- 
riage of  memlMsrs  of  the  state's  military 
force  up^n  railway  lines  within  the  state, 
when  such  members  are  required  to  so 
travel  under  orders  in  discharge  of  their 
military  duties,  is  not  an  unlawful  dis- 
crimination, of  which  defendant  may  com- 
plain; the  defense  having  been  waived  that 
such  rate  is  not  compensatory. 

Same  —  classification  —  validity. 

3.  The  importance  of  maintaining,  in- 
structing,  and  disciplining  a  state  militia, 
and  providing  adequate  and  efficient  means 
for  transporting  the  members  thereof  over 
the  railways  of  the  state,  is  such  that  the 
legislature  may  properly  place  them  in  a 
class  when  traveling  under  orders  in  dis- 
charge of  their  duties,  and  regulate  the  rail- 
way companies  as  to  the  mode  of  furnish- 
ing transportation;  and  hence  the  act  in 
question  is  not  an  unlawful  interference 
with  defendant's  management  of  its  own 
business. 

(July  5,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ramsey 
County  in  plaintiffs  favor  in  an  iCction 
brought  to  compel  defendant  to  furnish 
transportation  to  a  member  of  the  National 
Guard  in  accordance  with  the  terms  of  a 
statute.    Affirmed. 

The  fact  are  stated  in  the  opinion. 

Mr.  F.  W.  Root  for  appellant. 

Messrs.  Ijyndon  A.  Smith  and  Clifford 
li.  Hilton  for  respondent. 


Note.^Power  to  require  carriers  to  give 
reduced  rates  to  classes  of  persons. 

This  note  is  supplemental  to  a  note  in  11 
L.R,A.(N.S.)   973. 

The  specific  question  considered  by  the 
court  in  State  ex  reu  Simpson  v.  Chi- 
cago, M.  &  St.  p.  R.  Co.,  as  to  the  power 
to  require  a  carrier  to  transport  militia  of 
the  state  at  reduced  rates,  was  also  passed 
upon  in  Re  Gardner,  84  Kan.  264.  33  L.R.A. 
(N.S.)  956,  113  Pac.  1054,  holding  such  a 
provision  unconstitutional,  whicli  is  re- 
ferred to  and  disapproved  in  State  ex  bel. 
SiMPSO!^  V.  Chicago,  M.  k  St,  P.  R.  Co. 
These  are  the  only  cases  found  passing  upon 
this  specific  Question. 

The  general  question  as  to  the  power  to 
require  carriers  to  give  reduced  rates  to 
classes  of  persons  is  raised  in  the  note  in  11 
L.R.A.(N.S.)  973,  which  is  appended  to  a 
Massachusetts  case  sustaining  the  power  of 
41   L.R.A.(N.S.) 


the  state  to  require  carriers  to  carry  at  a 
reduced  rate  of  fare  children  attending  pub- 
lic schools.  In  a  later  case  in  that  jurisdic- 
tion. Com.  V.  Connecticut  Valley  Street  R. 
Co.  196  Mass.  309,  82  N.  E.  19,  it  was  held 
that  the  law  in  question  included  only 
pupils  of  public  schools  required  by  statute 
for  the  education  of  children,  and  youth 
in  private  schools  of  a  like  kind,  and  ex- 
cluded pupils  in  industrial  and  evening 
schools  and  other  private  and  public  schools. 
Thereafter  the  law  was  amended  expressly 
to  cover  persons  attending  industrial  and 
evening  schools  maintained  by  the  public. 
The  constitutionality  of  this  amendment 
was  attacked,  but  without  success,  in  Com. 
▼.  Boston  &  N.  Street  R.  Co.  212  Mass. 
82,  98  N.  £.  1075,  the  court  holding  that  it 
did  not  appear  that  the  extension  of  the  act 
bringing  a  larger  number  of  persons  within 
its  scope  required  the  application  of  a  dif- 
ferent rule  than  that  theretofore  applied 
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Holt,  J.,  delivered  the  opinion  of  the 
court : 

Chapter  493  [p.  616]  of  the  General  Laws 
of  1909  Key.  Laws  Supp.  1909,  SS  2007—32, 
2007 — 33)   reads  as  follows: 

"An  Act  Fixing  the  Charges  to  be  Paid  to 
the  Railroads  for  Transporting  the  Min- 
nesota National  Guard  or  the  Minnesota 
Naval  Militia  or  Reserve  and  Their  Bag- 
gage, '  the  Terms  of  Transporting  the 
Same,  and  Prescribing  a  Penalty  for  the 
Violation  of  Said  Act." 
"Be  it  enacted  by  the  legislature  of  the 
state  of  Minnesota: 

"Rate  of  one  cent — -Section  1.  That 
whenever  it  shall  be  necessary  for  any  or 
all  of  the  officers  or  men  of  the  Minnesota 
National  Guard  or  the  Minnesota  Naval  Mi- 
litia or  Reserve  to  travel  upon  any  railroad 
in  the  state,  under  orders  from  competent 
authority,  to  perform  military  duty,  such 
railroads  shall  furnish  transportation  at  the 
rate  of  1  cent  per  mile  for  the  whole  dis- 
tance to  be  traveled  upon  such  railroad  or 
railroads  within  the  limits  of  this  state,  for 
each  officer  or  enlisted  man  so  carried,  in- 
cluding the  usual  amount  of  baggage;  and 
all  station  or  ticket  agents  or  conductors 
shall  sell  first-class  tickets  or  furnish  first- 
class  passage  at  the  rate  named,  upon  be- 
ing notified  that  such  officer  or  officers  or 
enlisted  men  are  traveling  upon  military 
duty.  Such  notification  must  be  issued  by 
the  adjutant  general,  and  may  be  by  tele- 
graph or  by  filing  a  cop]^  of  the  order  is- 
sued by  the  adjutant  general  for  such 
transportation  with  the  station  or  ticket 
agent  or  conductor.  This  rate  shall  apply 
to  officers  or  men  traveling  under  orders, 
either  single  or  in  companies,  so  that  when- 
ever one  or  more  members  of  the  guard 
shall .  present  an  order  for  transportation 
issued  by  the  adjutant  general,  it  shall  be 
honored  by  the  ticket  agent  or  by  the  con- 
ductor, and  received  in  lieu  of  fare,  and 
when  presented  by  the  railroad  companies 
to  the  adjutant  general,  shall  be  audited 
to  be  paid  at  once  at  the  fixed  rate." 


Section  2  prescribes  the  penalty  for  vio- 
lation of  §  1. 

On  July  28,  1909,  Brigadier  General 
Fred  B.  Wood,  adjutant  general  of  the 
state  of  Minnesota,  and  a  member  of  the 
National  Guard,  acting  under  orders  from 
the  commander  in  chief  thereof,  was  re- 
quired, in  the  discharge  of  his  military 
duties,  to  travel  from  St.  Paul  to  Lake 
City,  in  this  state.  The  defendant,  a  rail- 
way company,  operating  a  line  of  railway 
between  the  two  places  mentioned,  on 
which  are  run  several  passenger  trains 
daily,  was  duly  notified  by  the  presentation 
to  its  ticket  agent  of  the  written  order 
which,  under  the  provisions  of  §  1  of  the' 
above  act,  entitled  said  Wood  to.  passage 
on  defendant's  train  to  Lake  City,  but  the 
defendant  refused  to  furnish  him  trans- 
portation. It  is  admitted  that  the  de- 
fendant will,  in  the  future,  refuse  to  com- 
ply with  the  law  in  question.  The  state, 
on  the  relation  of  the  attorney  general, 
obtained  a  writ  of  mandamus  from  the  dis- 
trict court,  directing  the  appellant  rail- 
way company  to  furnish  the  transportation 
or  show  cause  why  it  should  not  be  done. 
On  trial  had,  the  court  ordered  a  peremp- 
tory writ  to  issue,  and  from  the  judgment 
entered  thereon,  the  railway  company  ap- 
peals. 

The  assignment  of  errors  raises  three 
main  objections  to  the  judgment.  First, 
the  act  contravenes  the  Federal  and  state 
Constitutions  alike;  second,  it  is  illegal  dis- 
crimination; third,  the  act  seeks  to  de- 
prive the  railway  company  of  the  right  to 
require  cash  payment  to  be  made  in  ad- 
vance, and  invades  the  right  of  the  com- 
pany to  manage  its  own  affairs. 

It  is  claimed  that  §  1  of  article  14  of 
the  Amendments  to  the  Federal  Constitu- 
tion is  violated  by  the  act,  because  the 
railway  company  is  denied  equal  protec- 
tion of  the  laws,  and  its  property  rights 
are  invaded  with  compensation,  and  that  it 
contravenes  §§  2,  7,  and  3  of  article  1  of 
the  state  Constitution  on  the  same  grounds. 
The  argument  proceeds  on  the  theory  that 
the  2-cent  passenger  law  (chapter  97,  Gen. 


in  sustaining  the  original  law,  it  not  ap- 
pearing^ that  the  statute  in  its  practical 
operation  failed  to  protect  carriers  in  the 
enjoyment  of  their  property  or  deprived 
them  of  their  property  without  due  process 
of  law.  And  it  is  said  that  "this  case  does 
not  involve  a  general  scheme  of  rates,  but 
only  that  for  a  particular  service.  The  in- 
quiry is  confined  to  the  point  whether  a 
performance  of  a  specified  duty  at  the  rate 
fixed  is  so  inherently  unjust  and  unreason- 
able as  to  amount  to  the  deprivation  of 
property  without  due  process  of  law.  It 
is  not  enough  to  show  that  no  profit  may 
come  from  the  particular  service;  it  must 
41  L.R.A.(N.S.) 


appear  that,  in  conjunction  with  all  the 
service  of  the  corporation,  the  rate  is  un- 
reasonable and  is  equivalent  to  spoliation. 
The  presumption  is  that  the  rate  fixed  by 
the  legislature  is  reasonable.  The  onus 
rests  on  the  carrier  to  show  the  contrary. 
Every  proper  assumption  must  be  made  in 
favor  of  the  constitutionality  of  the  stat- 
ute, and  it  is  not  to  be  declared  beyond  the 
power  of  the  legislature  unless  it  is  free 
from  all  fair  doubt.  The  case  must  be  a 
very  clear  one,  before  the  courts  will  in- 
terfere with  a  legislative  determination  of 
rates."  A.  G.  S. 
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Laws  1907  [Rev.  Lavs  Supp.  1909,  §§ 
2007 — 1,  2007 — 2])  establishes  a  reasona- 
ble compensation  or  rate  for  carrying  pas- 
sengers on  railways;  hence  it  follows  that 
one  half  of  that  rate  must  be  less  than  a 
fair  compensation  for  the  service.  It  is 
also  said  the  stringent  anti-pass  law  (chap- 
ter 449,  Gen.  Laws  1907  [Rev.  Laws  Supp. 
1909,  §§  2010—2  to  2010—4])  prohibits  the 
granting  by  any  railroad  of  special  privi- 
leges. On  the  last  proposition  nothing 
more  need  be  said  than  this:  If  there  be 
conflict  between  two  acts  of  the  legislature 
relating  to  the  same  subject-matter,  the 
latest  act  prevails,  provided  it  is  otherwise 
valid  legislation.  The  railway  company  in 
its  answer,  in  addition  to  demanding  pro- 
tection under  the  constitutional  and  statu- 
tory provisions  referred  to,  alleged  as  fol- 
lows: 

"Seventh.  It  avers  that  the  rate  pre- 
scribed in  and  by  the  said  act  is  wholly 
inadequate  to  compensate  this  defendant 
for  the  cost  of  conducting  its  business  of 
transporting  passengers  between  points 
within  the  state  of  Minnesota,  and  is 
wholly  inadequate  to  compensate  this  de- 
fendant for  the  cost  of  transporting  the 
persons  enumerated  in  said  act. 

"Eighth.  It  avers  that  the  provisions  of 
said  act  requiring  this  defendant  to  fur- 
nish transportation  at  1  cent  per  mile  are 
invalid  and  unconstitutional,  and  would,  if 
enforced,  amount  to  confiscation  of  the 
property  of  the  defendant,  and  would  de- 
prive it  of  its  property  without  due  pro- 
cess of  law,  in  violation  of  the  provisions 
of  said  §  1  of  article  14  of  the  Amend- 
ments to  the  Constitution  of  the  United 
States,  and  in  violation  of  the  provisions 
of  said  §  7  of  article  1  of  the  Constitution 
of  the  state  of  Minnesota." 

At  the  trial  no  evidence  was  taken  to 
sustain  these  allegations  of  the  answer, 
and  the  attorney  for  appellant,  at  the 
opening  of  the  trial,  stated:  "The  defend- 
ant at  this  time  waives  any  defense  or 
contention  made  under  paragraphs  seventh 
and  eighth  of  its  answer."  Under  this  state 
of  the  record  there  can  be  but  one  con- 
clusion: That  it  does  not  appear  that,  by 
compelling  the  appellant  to  carry  the  Na- 
tional Guard  of  the  state  at  the  rate  of  1 
cent  per  mile,  it  is  deprived  of  its  property 
or  any  of  its  rights  or  privileges  without 
just  compensation  or  without  due  process 
of  law.  It  must  be  conceded  that  authority 
rests  in  the  state  to  compel  the  common 
carriers  within  its  territory  to  render  rea- 
sonable service  as  such  carriers,  and  to 
regulate  such  service  as  to  mode  and  com- 
pensation, provided  the  reprulation  is  not 
so  onerous  that  the  carrier,  as  a  result 
thereof,  jr  deprived  of  its  property  witli- 
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out  compensation  or  without  due  process  of 
law.  The  equal  protection  of  the  law  in 
the  constitutional  guaranty  does  not  mean 
that  a  common  carrier  shal|  be  allowed  to 
derive  as  great  a  profit  in  the  conduct  of 
its  business  as  others  are  permitted  to 
make,  or  that  it  shall  be  as  free  from 
regulation  as  obtains  in  some  other  lines 
of  business,  or  even  to  the  extent  that  may 
be  allowed  in  some  other  lines  of  common 
carriage.  It  may,  however,  be  conceded 
that  the  equal  protection*  of  the  laws  pro- 
hibits the  legislature  from  singling  out 
certain  railway  companies  to  transport 
troops  at  reduced  rates,  or  from  directing 
them  to  be  carried  over  different  railways 
at  unequal  rates. 

We  cannot  conceive  of  any  violation  of 
any  provision  in  either  Federal  or  state 
Constitution  where  the  state  requires  a 
railway  company  to  carry  its  military  force 
for  a  fair  and  reasonable  compensation. 
The  mere  fact  that  a  maximum  passenger 
rate  has  been  fixed  at  2  cents  per  mile  does 
not  prove  that  a  lower  rate  is  not  com- 
pensatory or  reasonable  under  certain  con- 
ditions. On  the  contrary,  we  think  it 
should  be  assumed,  till  the  contrary  ap« 
pears,  that  the  rate  of  1  cent  per  mile 
established  by  the  act  is  valid,  and  to  be 
valid  implies  that  the  compensation  is  a 
just  and  fair  equivalent  for  the  service  re- 
quired. But  the  expres.s  waiver  of  inade- 
quate compensation  as  a  defense  takes  out 
of  the  case  the  contentions  that  the  law 
deprives  the  railway  company  of  its  prop- 
erty without  due  compensation  or  without 
due  process  of  law,  and  that  defendant, 
for  that  reason,  is  not  given  equal  pro- 
tection under  the  laws. 

The  contention  that  the  law  is  dis- 
criminatory presents  a  more  doubtful  ques- 
tion. It  is  sinnfular  that  a  state  apparently 
keenly  sensible  of  the  necessity  and  jus- 
tice of  compelling  all  railway  companies 
to  treat  all  persons  alike,  as  evidenced  by 
the  anti-pass  act,  should,  for  itself,  exact 
more  favorable  terms  than  the  general  pub- 
lic enjoys  from  these  companies.  For  the 
transportation  it  requires,  the  great  state 
of  Minnesota  is  undoubtedly  able  to  pay 
the  same  rate  that  it  permits  the  carrier 
to  charge  its  citizens  or  the  traveling  pub- 
lic. But,  while  the  example  of  civic  righte- 
ousness set  by  the  state  may  be  bad.  the 
law  may  nevertheless  be  valid.  The  dis- 
crimination is  not  against  the  railway  com- 
pany, because,  under  the  facts  in  tiiis  case, 
it  receives  all  it  may  legally  demand.  It 
is  not  discrimination  in  favor  of  one  class 
against  another,  for  the  state  pays  the 
transportation  when  the  National  Guard  or 
any  of  its  members  travels  under  orders. 
At  other  times  the  railway  company  must 
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require  the  same  rate  of  the  memberB  be- 
longing to  the  state  military  force  as  is  de- 
manded of  the  public  generally.  If  this  be 
discrimination  at  all,  it  is  against  the  trav- 
eling public  generally,  and  in  favor  of  the 
state. 

In  Wilcox  ▼.  Consolidated  Gas  Co.  212 
U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034,  where  a  legislative 
act  was  attacked  as  discriminatory,  the 
syllabus,  in  part,  is:  "Provision  in  a  gas 
rate  act  establishing  one  rate  for  the  mu- 
nicipality and  another  for  individual  con- 
sumers is  not  an  unreasonable  classifica- 
tion, and  does  not  render  the  act  unconsti- 
tutional under  the  equal  protection  clause 
of  the  14th  Amendment.  Where  none  of 
the  different  classes  of  consumers  complain 
of  different  rates,  the  corporation  cannot 
complain  of  such  differences,  provided  the 
total  receipts  are  sufficient  to  yield  an  ade- 
quate return."  In  the  opinion  on  this  sub- 
ject the  court  says  [p.  64] :  "Lastly,  it  is 
objected  that  there  is.  an  illegal  discrimina- 
tion as  between  the  city  and  the  consumers 
individually.  We  see  no  discrimination 
which  is  illegal,  or  for  which  good  reasons 
could  not  be  given.  But  neither  the  city 
nor  the  consumers  are  finding  any  fault 
with  it,  and  the  only  interest  of  the  com- 
plainant in  the  question  is  to  find  out 
whether,  by  the  reduced  price  to  the  city, 
the  complainant  is  upon  the  whole  unable 
to  realize  a  return  sufficient  to  comply  with 
what  it  has  the  right  to  demand.  .  .  . 
We  cannot  see  from  the  whole  evidence 
that  the  price  fixed  for  gas  supplied  to  the 
city  by  the  wholesale,  so  to  speak,  would 
so  reduce  the  profits  from  the  total  of  the 
gas  supplied  as  to  thereby  render  such  total 
profits  insufficient  as  a  return  upon  the 
property  used  by  the  complainant.  So  long 
as  the  total  is  enough  to  furnish  such  re- 
turn, it  is  not  important  that  with  rela- 
tion to  some  customers  the  price  is  not 
enough.  Minneapolis  &  St.  L.  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  46  L.  ed.  1161, 
22  Sup.  Ct.  Rep.  900;  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commission, 
206  U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct.  Rep, 
585, 11  Ann.  Cas.  398," 

If  it  is  not  unlawful  discrimination  to 
require  a  lower  rate  of  a  public  service 
corporation  when  the  service  is  rendered  for 
a  city  than  when  the  same  service  is  ren- 
dered  for  any  inhabitant  of  such  city,  it 
would  seem  to  follow  that  a  state  may, 
if  its  conscience  permits,  establish  a  lower 
rate  for  itself  than  the  maximum  rate  it 
permits  the  common  carriers  to  charge  the 
public  generally.  But  if  there  be  some 
good  reason  for  placing  the  state  troops  in 
a  class  by  themselves  when  traveling  under 
orders,  such  classification  for  the  purpose  of 
41  L.R.A.(N.S.) 


fixing  a  lower  rate  of  transportation  is  not 
unlawful,  A  classification  of  commodities 
so  as  to  permit  different  rates  is  undoubted- 
ly permissible,  and  such  classification  ex- 
tended to  persons  is  also  valid  when  on  a 
reasonable  basis,  Laws  1907,  p.  109,  chap. 
97,  now  invoked  by  appellant  as  a  righteous 
enactment  for  the  law  of  this  case,  classifies 
travelers,  making  the  maximum  rate  for 
persons  twelve  years  or  over  2  cents  per 
mile,  and  for  those  under  that  age  1  cent 
per  mile.  A  somewhat  similar  basis  for 
classification  or  discrimination  was  upheld 
in  Com.  v.  Interstate  Consol.  Street  R.  Co. 
187  Mass.  436,  11  L.R.A.(N.S.)  973,  73 
N.  E.  630,  2  Ann.  Cas.  419,  and  upon  ap* 
peal  of  the  case  to  the  Supreme  Court  of 
United  States,  in  207  U.  S.  79,  62  L.  ed. 
Ill,  28  Sup.  Ct.  Rep.  26,  12  Ann.  Cas. 
555,  wherein  a  statute  provided  that  school 
children  during  certain  hours  should  be  car- 
ried at  reduced  rates.  The  reasoning  of 
Justice  Holmes,  that  to  promote  the  edu- 
cation of  its  citizens,  the  police  power  of 
the  state  may  justify  the  right  to  even 
lay  the  burden  or  tax  on  a  common  car- 
rier to  transport  children  to  school  at  a 
lower  rate  than  otherwise  required,  would 
support  the  contention  of  the  state  here, 
that  the  classification  is  not  capricious  or 
arbitrary. 

For  the  necessity  of  maintaining  an  ef- 
ficient and  well-disciplined  military  force 
for  the  state  as  well  as  for  the  nation  is 
recognized  in  Constitutions  and  statutes. 
'To  supplement  our  small  standing  army,  it 
has  been  considered  expedient  to  organize 
and  make  effective  for  time  of  need  state 
militia.  The  men  constituting  this  force 
must  be  assembled  for  instruction,  disci- 
pline, and  at  times  for  action.  The  very 
existence  of  the  state  or  nation  may  de- 
pend on  the  efficiency  of  its  military  force. 
Under  this  view  of  the  importance  of  the 
National  Guard  of  this  state  for  the  pro- 
tection of  the  state  and  nation,  the  neces- 
sity for  its  transportation  over  the  rail- 
ways in  this  state,  in  order  to  meet  for 
that  training  and  discipline  which  alone 
makes  a  military  force  efficient,  is  appar- 
ent. So  that  troops  or  soldiers  traveling 
under  orders  may  be  considered  in  a  class 
by  themselves.  It  may  be  suggested,  not, 
however,  as  a  persuasive  reason,  that  ex- 
perience has  shown  that  troops  are  more 
often  needed  to  protect  the  property  of 
railway  companies  than  that  of  other  per- 
sons, against  mobs  and  unlawful  uprisings. 
The  fact,  also,  that  transportation  of  mili- 
tary bodies  involves,  as  a  rule,  a  consid- 
erable number  of  men  at  a  time,  may  afford 
some  reason  for  a  classification.  While 
sanctioning  neither  the  wisdom  nor  ab- 
stract justice  of  placing  the  state  troops  in 
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a  separate  class  as  to  rate  of  transporta- 
tion on  the  railways  in  this  state,  we  are 
of  the  opinion  that,  on  the  conceded  facts 
and  the  law,  the  classification  made  in  the 
act  under  consideration  is  not  unlawful  dis- 
crimination. 

The  appellant  relies  with  great  confidence 
on  Re  Gardner,  84  Kan.  264,  33  L.R.A. 
(N.S.)  956,  113  Pac.  1054,  holding  uncon- 
stitutional a  statute  of  like  import  with 
our  own,  providing  for  a  1  cent  rate  for 
carrying  the  National  Guard  when  travel- 
ing under  orders,  and  also  the  one  of  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  l).  S. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565, 
upon  the  decision  of  which  the  supreme 
court  of  Kansas  bases  its  opinion.  The 
question  determined  in  the  last-named  case 
was  the  power  of  the  legislature,  after  hav- 
ing established  a  maximum  passenger  rate 
on  railways,  to  also  enact  that  when  a 
person  desired  to  buy  a  1,000-mile  ticket 
he  could  do  so  at  a  less  rate,  such  ticket 
to  be  valid  for  two  years  after  its  purchase, 
and  might  be  also  used  by  the  purchaser's 
wife  or  children.  The  act  had  been  held 
valid  by  the  supreme  court  of  Michigan 
(114  Mich.  460,  72  N.  W.  328),  but  the 
Supreme  Court  of  the  United  States  held 
it  unconstitutional,  three  justices  dissent- 
ing. The  reasons  for  the  decision  may 
properly  be  urged  in  support  of  appellant's 
contention  here,  and  would  be  of  cogent 
force,  were  it  not  for  these  considerations: 
The  legislature  in  the  Smith  Case  gave  a 
reduction  to  all  who  were  willing  to  pay 
for  a  1,000-mile  ticket.  This  created  an  un- 
certainty in  the  earnings  of  the  railway  so 
that  the  maximum  rate  established  might 
be  too  low  and  hence  confiscatory  of  the 
carrier's  property.  It  discriminated  in 
favor  of  the  one  who  could  afford  to  in- 
vest in  mileage  books  and  against  the  one 
of  small  amount  of  ready  cash.  It  was 
not  establishing  a  rate. 

But  in  the  case  at  bar  we  may  take 
knowledge  of  the  fact  that  the  military 
force  of  the  state  is  limited,  and  the  reduc- 
tion in  the  earnings  of  the  railways  by 
being  compelled  to  transport  this  force  at 
the  rate  provided  must  be  considered  so 
small  as  not  to  be  appreciable;  and  as  to 
the  chief  contention  of  illegal  discrimina- 
tion, the  Supreme  Court,  in  Willcox  v. 
Consolidated  Gas  Co.  supra,  held,  although 
in  the  brief  of  counsel  cited  to  the  Smith 
Case,  supra,  (the  opinion  in  both  cases  be- 
ing by  Justice  Peckham),  that  a  discrimi- 
nation in  favor  of  a  municipality  is  not 
illegal,  and,  further,  the  act  here  in  ques- 
tion established  a  rate  for  the  state  troops 
which  is  conceded  to  be  not  unreasonable. 
With  all  due  respect  to  the  opinion  of  the 
supreme  court  of  Kansas  in  Re  Gardner, 
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supra,  we  are  inclined  to  believe  that  the 
basis  for  classifying  the  state  militia  was 
not  there  given  the  consideration  it  merits. 
The  principle  announced  in  Willcox  v.  Con- 
solidated Gas  Co.  supca,  that  discrimina- 
tion in  favor  of  a  state  is  not  illegal,  was 
overlooked,  and  the  utterances  in  the 
Smith  Case  applied  to  facts  not  similar  in 
important  particulars.  We  hold,  therefore, 
that  the  rate  established  to  be  paid  by  the 
state  to  a  railway  company  for  transport- 
ing its  troops  is  not  an  illegal  discrimina- 
tion. 

In  view  of  the  stipulation  that  the  state 
had  at  all  times  ample  funds  to  pay  for 
the  transportation  required,  and  that  the 
claim,  therefore,  would  have  been  promptly 
paid  on  presentation,  we  think  there  is  not 
much  merit  to  appellant's  third  contention, 
that  the  law  is  an  unwarranted  interfer- 
ence with  the  company's  management  of  its 
own  business.  We  canpot  take  the  sug- 
gestion seriously  that  by  forged  orders  the 
company  may  be  defrauded,  and  by  means 
of  such  may  also  against  its  will  become 
an  offender  against  the  rigorous  anti-pass 
law.  No  scheme  devised  for  the  protection 
of  legitimate  business  is  so  perfect  that 
some  evil-minded  person  may  not  be  able 
to  circumvent  it.  It  must  be  remembered 
that  a  military  force  is  subject  to  emer- 
gency calls  demanding  quick  transportation. 
These  may  be  so  urgent  that  if  the  ordi- 
nary course  in  buying  tickets  singly  and 
conforming  to  the  usual  routine,  which  un- 
doubtedly the  railway  company  may  pre- 
scribe for  the  traveling  public,  should  be 
observed  by  the  soldiers,  the  delay  thus 
occasioned  might  result  in  disastrous  loss 
of  life  or  property.  Section  4  of  article 
5  of  the  state  Constitution  states:  '^e 
[the  governor]  shall  be  commander  in  chief 
of  the  military  and  naval  forces,  and  may 
call  out  such  forces  to  execute  the  laws, 
to  suppress  insurrection,  and  to  repel  in- 
vasion." And  in  article  12  the  duty  is 
laid  on  the  legislature  to  pass  such  laws 
for  the  organization,  discipline,  and  service 
of  the  militia  of  the  state  as  may  be 
deemed  necessary.  We  doubt  not  that  the 
legislature  has  the  power  to  prescribe  rea- 
sonable railway  regulations  to  promote  the 
efficiency  of  a  body  of  men  so  important 
in  the  service  of  the  state,  by  facilitating 
their  assembling  for  instruction  and  disci- 
pline, and  by  providing  for  speedy  trans- 
portation when  a  crisis  calls  for  their 
prompt  action. 

It  is  said  that  when  a  telegram,  which 
is  mere  copy  of  something,  is  to  serve  as 
authority  for  a  ticket  agent,  how  easy  this 
lends  itself  to  imposition  or  fraud.  But  it 
may  be  suggested  that  a  ticket  agent  has 
generally   a   telegraph   at   his   disposal   to 
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Terifj  the  order.  However,  we  see  nothing 
in  the  provisions  of  this  act  which  might 
unduly  interfere  with  the  railway  com- 
panies' management  of  their  own  business. 
The  transportation  of  the  state  troops  is, 
or  may  become,  so  vital  to  the  welfare  of 
the  state  and  its  inhabitants,  including  the 
railway  companies,  that  a  regulation  in 
regard  thereto  which  does  not  appear  to  be 
unreasonable  should  be  sustained.  We  are 
of  opinion  that  the  objections  urged  on 
that  score  to  the  present  act  will  vanish 
when  put  to  the  test,  and  that  the  antici- 
pated imposition  by  evil-minded  persons 
upon  appellant  under  the  guise  of  this  law 
is  not  likely  to  occur. 
The  judgment  is  affirmed* 


CALIFORNIA  StJPRE3IE  COURT. 
(In  Banc.) 

OTIS  ELEVATOR  COMPANY,  Respt., 

V. 

FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, Appt. 

•(—  Cal.  — ,  124  Pac.  704.) 

Appeal  «  defect  in  pleading  «  first  con- 
sideration. 

1.  Failure  to  plead  estoppel  to  take  ad- 
vantage of  the  raising  of  a  check,   in  an 


action  to  hold  a  bank  liable  to  the  depositor 
for  its  amount  notwithstanding  payment  to 
the  holder,  is  not  available  for  the  first 
time  on  appeal,  where  both  parties  at  the 
trial  treated  that  as  the  sole  question  before 
the  court. 

Bank  «  check  raised  by  agents  —  es- 
toppel of  depositor. 

2.  One  who  places  signed  checks  written 
on  ordinary  white  paper,  without  stamping 
them  with  the  safety  device,  or  with  un- 
filled spaces  in  them,  in  the  bands  of  a 
clerk  who,  to  the  knowledge  of  the  bank, 
has  authority  to  prepare  checks  for  signa- 
ture and  present  them  for  payment,  is  es- 
topped in  an  action  to  hold  the  bank  liable 
for.  a  balance  representing  amounts  paid  to 
such  clerk  on  ciiecks  raised  or  altered  by 
him,  without  knowledge  of  the  forgery  or 
circumstances  calling  for  inquiry,  to  con- 
test the  clerk's  authority  to  raise  the 
check,  and  cannot,  therefore,  hold  the  bank 
liable  as  lor  the  payment  of  forged  paper. 

(June  8,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  denying  its  motion 
for  new  trial  in  an  action  brought  to  recover 
the  amount  of  raised  checks  paid  by  de- 
fendant and  charged  to  plaintiff's  account. 
Reversed. 
The  facts  are  stated  in  the  opinion. 


Note. '^Payment  hy  hanh  of  cliecks 
frauduletitly  raised  hy  employee  of 
drawer. 

This  note  deals  with  the  question  of  lia- 
bility in  case  of  a  fraudulent  raising  of 
checks  by  an  employee  of  the  drawer,  only 
so  far  as  it  is  affected  by  the  conduct  or 
relation  of  the  parties  prior  to  or  at  the 
time  of  the  payment  of  tlie  checks.  The 
question  of  liability  as  affected  by  the  fact 
that  the  duty  of  examining  tlie  vouchers  re- 
turned by  the  bank  was  intrusted  to  the 
employee  who  was  guilty  of  the  original 
fraud  is  treated  in  the  note  to  First  Nat. 
Bank  v.  Richmond  Electric  Co.  7  L.R.A. 
(N.  S.)  744.  And  see  later  case  on  the 
same  point.  National  Dredging  Co.  v.  Far- 
mer's Bank,  16  L.R.A.(N.S.)  593.  That 
note  should  be  consulted  for  the  bearing  on 
that  point  of  some  of  the  cases  which  are 
also  cited  in  the  present  note  on  the  point 
now  under  annotation. 

It  will  be  observed  that  the  question  of 
liability  in  Otis  Elevator  Co.  v.  First 
Nat.  Bank  is  made  to  turn  upon  the  prin- 
ciples of  agency.  Some  support  for  that 
view  is  furnished  by  Champion  Ice  Mfg.  & 
Cold  Storage  Co.  v.  American  Bonding  &  T. 
Co.  115  Ky.  863,  103  Am.  St.  Pep.  356,  75  S. 
W.  197,  which  is  set  out  in  the  opinion  in 
the  former  case. 

So,  in  Young  v.  Grote,  infra,  Gaselee,  J., 
says:     "The  arbitrator  has  not  found  that 

the  clerk  was  in  the  habit  of  filling  up  '  negligence,  rather  than  as  an  independent 
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checks  for  his  employer,  or  of  going  to  the 
bankers  to  receive  money  on  his  account. 
Those  circumstances  might  have  strength- 
ened the  case ;  but  there  certainly  was  great 
negligence  on  the  part  of  Young,  and  tliere- 
fore  the  rule  must  be  discharged."  While, 
as  subsequently  indicated,  this  case  was 
decided  on  the  ground  of  plaintiff's  negli- 
gence, yet  the  above  quotation  indicates 
that  the  judge  had  in  mind  the  principle 
here  under  discussion. 

The  doctrine  of  agency  is  also  vaguely 
hinted  at  in  Dana  v.  National  Bank,  132 
Mass.  166,  and  in  Clark  v.  National  Shoe 
&  Leather  Bank,  32  App.  Div,  316,  62  N. 
Y.  Supp.  1064,  the  court  remarked  that  in 
respect  of  the  wrongdoing  of  the  book- 
keeper who  raised  the  checks,  he  was  in  no 
respect  an  agent  of  the  depositor,  and  his 
knowledge  was  not  attributable  to  the  lat- 
ter. But  both  of  these  cases  were  dealing 
with  the  question  of  liability  as  affected 
by  a  failure  to  discover  the  fraud  and 
notify  the  bank  after  the  return  of  the 
vouchers.  The  cases  are  therefore  •  set  out 
in  the  note  in  7  L.R.A.(N.S.)  744,  already 
referred  to. 

For  the  most  part  the  cases  dealing  with 
the  question  now  under  annotation  have 
disposed  of  it  as  a  question  of  negligence 
or  estoppel,  and  the  fact  that  the  person 
who  committed  the  fraud  was  an  employee 
of  the  drawer  has  been  treated  as  a  mere 
circumstance   bearing   on   the   question    of 
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Messn.  liloyd  A  Wood,  R.  H.  Lloyd, 
and  T.  C.  Van  Xees,  for  appellant: 

The  manner  of  drawing  the  check  con- 
stituted Buch  negligence  on  the  part  of  the 
plaintiff  that,  aa  between  the  plaintiff  and 
defendant,  the  former  must  bear  the  loss. 

Young  y.  Grote,  4  Bing.  253,  12  J.  B. 
Moore,  484,  6  L.  J.  C.  P.  165,  29  Revised 
Rep.  552;  Bank  of  Ireland  v.  Evans's  Char- 
ities, 5  H.  L.  Cas.  415;  2  Pom.  £q.  Jur.  3d 
ed.  §  804;  Pagan  v.  Wylie,  Morrison,  1660; 
Graham  v.  Gillespie,  Morrison,  1453;  Dan. 
Neg.  Inst.  5th  ed.  1659;  Byles,  Bills,  16th 
ed.  25;  5  Cyc.  544,  545;  Morse,  Banks  k 
Bkg.  §  480;  Norton,  Bills  &  Notes,  253; 
Magee,  Banks  &  Bkg.  202;  Belles,  Bkg.  720; 
Benjamin's  Chalmers,  Bills,  Notes  k  Checks, 
2d  Am.  ed.  art.  237;  Garrard  v.  Haddan, 
67  Pa.  82,  5  Am.  Rep.  412;  Yocum  v.  Smith, 
63  111.  321,  14  Am.  ^ep.  120;  Rainbolt  v. 
Eddy,  34  Iowa,  440, 11  Am.  Rep.  152;  Weid- 
man  v.  Symes,  120  Mich.  657,  77  Am.  St. 
Rep.  603,  79  N.  W.  894;  Harvey  v.  Smith, 
55  111.  224;  Shirts  v.  Over  John,  60  Mo. 
305;  Seibel  v.  Vaughan,  69  111.  257;  Capital 
Bank  t.  Armstrong,  62  Mo.  59;  National 
Exch.  Bank  v.  Lester,  119  App.  Div.  786, 
104  N.  Y.  Supp.  418;  Redlich  v.  Doll,  54 
N.  Y.  234,  13  Am.  Rep.  573;  Woolfolk  v. 
Bank  of  America,  10  Bush,  514;  Newell  v.  I 
First  Nat.  Bank,  13  Ky.  L.  Rep.  776;  Bank 


of  Commerce  v.  Haldeman,  109  Ky.  222,  68 
S.  W.  587;  Hackett  v.  First  Nat  Bank,  114 
Ky.  193,  70  8.  W.  664;  Young  ▼.  Lehman, 
63  Ala.  519;  Isnard  v.  Torres,  10  La.  Ann. 
103;  Humphrey  Hardware  Co.  v.  Herrick, 
72  Neb.  878,  101  N.  W.  1016,  102  N.  W. 
1010;  Winter  v.  Pool,  104  Ala.  580,  16  So. 
543;  Abbott  v.  Rose,  62  Me.  194,  16  Am. 
Rep.  427;  Trigg  v.  Taylor,  27  Mo.  245,  72 
Am.  Dec.  263;  Smith  ▼.  Mechanics'  &  T. 
Bank,  6  La.  Ann.  610;  Timbel  v.  Garfield 
Nat.  Bank,  121  App.  Div.  870,  106  N.  Y. 
Supp.  497;  Zimmerman  v.  Rote,  75  Pa.  188; 
Phelan  v.  Moss,  67  Pa.  59,  5  Am.  Rep.  402; 
Cornell  v.  Nebeker,  58  Ind.  425;  Broum  v. 
Reed,  79  Pa.  370,  21  Am.  Rep.  75;  Scotland 
County  Nat.  Bank  v.  O'Connel,  23  Mo.  App. 
165;  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  34;  Walsh  v.  Hunt,  120  Cal.  46,  30 
L.R.A.  697,  52  Pac.  115;  Fisher  v.  Dennis, 
6  Cal.  577,  65  Am.  Dec.  534;  Janin  ▼.  Lon- 
don &  S.  F.  Bank,  92  Cal.  14,  14  L.RJL. 
320,  27  Am.  St.  Rep.  82,  27  Pac.  1100. 

Messrs.  Percy  £.  Towne  and  Cusliing 
A  Gushing  also  for  appellant. 

Messrs.  J.  A.  Stephens  and  Charles  W. 
Slack,  for  respondent: 

The  defendant  bank  is  responsible  for  the 
loss  caused  by  the  payment  of  the  raised 
check  for  $400. 

Walsh  V.  Hunt,  120  Cal.  46,  39  L.R.A. 


ground  of  decision.  At  this  point  it  is  to 
be  observed  that  there  is  a  conflict  of  au- 
thority upon  the  general  question  whether 
the  maker  or  drawer  of  commercial  paper 
may  be  held  liable  for  the  increased  amount 
to  which  it  is  fraudulently  raised,  because 
of  his  negligence  in  signing  the  paper 
drawn  in  such  form  as  to  admit  of  the 
amount  being  raised  without  exciting  sus- 

Sicion.  In  this  connection,  see  note  to 
fational  Exch.  Bank  v.  Lester,  21  L.R.A. 
(N.S.)  402,  as  to  the  duty  to  see  that  spaces 
in  commercial  paper  are  filled  so  as  to 
prevent  raising. 

In  Young  v.  Grote,  4  Bing.  253, — the 
leading  English  case  sustaining  the  doc- 
trine of  liability  based  on  negligence, — that 
doctrine  was  applied  by  throwing  the  loss 
upon  the  depositor  rather  than  the  banker, 
wnere  the  former's  wife,  to  whom  he  had 
intrusted  checks  signed  in  blank,  with  au- 
thority to  fill  the  blanks,  in  filling  out  one 
of  the  checks,  left  spaces  so  that  her  hus- 
band's clerk  to  whom  she  delivered  the 
check  to  receive  the  amount  thereof  was 
enabled  to  increase  the  amount  without  ex- 
citing suspicion. 

And  in  Halifax  Union  v.  Wheelwright, 
L.  R.  10  Exch.  183,  44  L.  J.  Exch.  N.  S.  121, 
32  L.  T.  N.  S.  802,  23  Week.  Rep.  704,  the 
negligence  of  guardians  of  the  poor  in  sign- 
ing orders  on  their  bank  account,  which 
an  employee  had  drawn  in  such  form  as  to 
enable  him  to  raise  the  amount  thereof 
without  exciting  suspicion,  by  inserting 
additional  letters  and  figures  in  spaces  left 
41  L.R.A.(N.S.) 


for  the  purpose,  was  held  to  prevent  their 
recovery  of  the  excess  from  the  defendant, 
who  was  their  treasurer  and  who  was  also 
a  salaried  manager  of  the  bank.  The  ques- 
tion of  liability  seems  to  have  been  treated 
in  the  same  way  as  if  the  action  had  been 
against  the  bank. 

So,  in  Timbel  v.  Garfield  Nat.  Bank,  121 
App.  Div.  870,  106  N.  Y.  Supp.  407,  it 
was  held  in  effect  that  if  a  wife  signs  a 
check  which  her  husband  had  filled  out  in 
such  a  way  as  to  admit  of  his  raising  the 
amount  without  arousing  suspicion,  which 
was  a  question  of  fact  for  the  jury,  the 
loss  would  fall  upon  her  rather  than  the 
bank. 

In  Trust  Co.'  of  America  v.  Conklin,  66 
Misc.  1,  119  N.  Y.  Supp.  367,  an  action 
by  the  bank  against  a  depositor  for  an  over- 
draft, the  loss  was  thrown  upon  the  de- 
positor, where  he  signed  blank  checks  and 
gave  them  to  his  bookkeeper,  who  locked 
them  in  a  desk  from  which  one  of  them 
was  obtained  by  another  employee,  who 
filled  in  the  blank  for  the  siun  of  $200.  The 
decision  is  upon  the  general  ground  that 
a  depositor  who  signs  blank  checks  as- 
sumes the  risk  irrespective  of  actual  neg- 
ligence, and  it  is  not  particularly  affected 
by  the  fact  that  the  person  who  committed 
the  fraud  was  an  employee. 

But  in  Critten  ▼.  Chemical  Nat.  Bank, 
171  N.  Y.  219,  57  L.R.A.  529,  63  N.  E.  969, 
the  drawer's  clerk,  who  was  accustomed  to 
fill  up  checks  to  be  signed  by  the  drawer  in 
payment   of   current   bills,    in    twenty-four 
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697,  52  Pac.  115;  Goodman  ▼.  Eastman,  4 
N.  H.  455;  Searles  v.  Seipp,  6  S.  D.  472,  6] 
N.  W.  804;  Exchange  Kat.  Bank  v.  Bank 
of  Little  Rock,  22  L.R.A.  686,  7  C.  C.  A. 
Ill,  19  U.  S.  App.  152,  58  Fed.  140;  For- 
dyce  V.  Kosminski,  49  Ark.  40,  4  Am.  St. 
Rep.  24,  3  S.  W.  892;  Colonial  Bank  ▼. 
Marshall  [1906]  A.  C.  559,  75  L.  J.  P.  C. 
K.  S.  76,  22  Times  L.  R.  746,  5  Ann.  Cas. 
771. 

The  defendant  is  unquestionably  liable 
for  the  loss  caused  by  the  cashing  of  the 
$5,500  check. 

Hall  V.  Fuller,  5  Barn.  &  C.  750,  8  Dowl. 
&  R.  404,  4  L.  J.  K.  B.  297,  29  Revised  Rep. 
383;  Belknap  v.  National  Bank,  100  Mass. 
376,  97  Am.  Dec.  105;  Crawford  v.  West 
Side  Bank,  100  N.  Y.  50,  53  Am.  Rep.  152; 
2  N.  E.  881;  Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  219,  57  L.R.A.  529,  63  N.  E.  969; 
Chicago  Sav.  Bank  v.  Block,  126  111.  App. 
128;  Wade  t.  Withington,  1  Allen,  561; 
Janin  v.  London  &  S.  F.  Bank,  92  Cal. 
14,  14  L.R.A.  320,  27  Am.  St.  Rep.  82,  27 
Pac.  1100;  Hatton  v.  Holmes,  97  Cal.  208, 
31  Pac.  1131. 

Mr.  Curtis  Hlllyer  also  for  respondent. 

Lorigan,  J.,*  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  alleged  that 


on  January  20,  1904,  plaintiff  had  on  deposit 
in  the  bank  of  defendant  a  sum  in  excess 
of  $6,496.50;  that  on  said  day  plaintiff 
drew  its  checks  against  this  deposit  for 
two  amounts,  $5,496.50  and  $1,000  resnec- 
tively ;  that  both  of  said  checks  on  presenta- 
tion were  dishonored;  that  two  days  later 
the  check  of  plaintiff  for  $75.55  was  paid 
by  the  bank;  and  that,  when  this  last 
check  was  paid,  there  was  a  balance  due 
plaintiff  from  defendant  of  $6,496.50  on 
said  account,  for  which  amount  plaintiff 
asked  a  jiidgment.  The  defendant  by  an- 
swer admitted  the  dishonor  of  the  two 
checks  drawn  on  January  20,  1904,  and  the 
payment  of  the  last  check,  but  denied  that 
on  January  20,  1904,  plaintiff's  balance  ex- 
ceeded $75.55. 

The  facts  in  the  case  are  not  disputed. 
Plaintiff  had  for  many  years  been  a  deposi- 
tor with  defendant.  Samuel  Burger  was  the 
general  manager  of  the  plaintiff,  W.  Noble 
Dickinson,  Jr.,  was  his  assistant,  and  H.  T. 
Bliss  was  cashier  and  accountant  in  San 
Francisco  of  plaintiff.  It  was,  and  had  long 
been,  the  custom  of  the  plaintiff  to  use  its 
own  forms  in  drawing  checks  against  its 
account  in  the  bank  of  defendant.  These 
were  printed  on  white  ledger  paper,  and  not 
upon  "safety  paper"  of  the  kind  used  by 
defendant  in  the  blank  check  books  ordina- 


separate  instances,  abstracted  letters  con- 
taining such  checks  from  the  mailing  draw- 
er, where  they  had  been  deposited  by  the 
drawer,  obliterated  the  names  of  payeea 
from  the  checks,  made  them  payable  in  cash, 
raised  their  amounts,  cashed  them  and  paid 
the  bills  in  cash.  It  also  appeared  that 
when  a  check  was  presented  to  the  drawer 
for  his  signature,  the  amount  would  be 
punched,  and  when  the  clerk  altered  a 
check  he  would  punch  a  new  figure  in  front 
of  those  already  appearing.  It  was  held 
that  the  question  whether  the  drawer  was 
negligent  so  as  to  preclude  him  from  recov- 
ering the  excess  from  the  bank  was  a  ques- 
tion of  fact,  to  be  determined  largely  by  an 
inspection  of  the  checks  themselves,  and  as 
they  were  not  produced  before  the  appel- 
late court  it  would  not  disturb  the  finding 
of  the  referee  on  this  point  in  favor  of  the 
drawer.  The  bearing  of  this  case  on  the 
effect  of  the  drawer's  intrusting  the  ex- 
amination of  the  vouchers  when  returned 
by  the  bank  to  the  employee  who  committed 
the  fraud, — a  point  not  witliin  the  scope  of 
the  present  note, — is  shown  in  the  note  to 
First  Nat.  Bank  v.  Richmond  Electric  Co. 
7  L.R.A.(N.S.)  744,  where  that  point  is 
treated. 

The  decision  in  Exchange  Nat.  Bank  ▼. 
Bank  of  Little  Rock,  22  L.R.A.  686,  holding 
that  a  bank  was  not  liable  even  to  a  bona 
fide  holder  for  the  raised  amount,  where  a 
clerk  whose  duty  it  was  to  prepare  ex- 
change for  the  cashier  to  sign,  prepared  • 
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draft  to  his  own  order  for  $25,  which  the 
cashier  signed  in  the  belief  that  it  was  in- 
tended for  a  personal  remittance,  and  which 
the  clerk  raised  to  $2,500,  having  inten- 
tionally left  spaces  so  that  could  be  done 
without  exciting  suspicion,  was  referable  tu 
its  adoption  of  the  doctrine — as  to  which 
it  conceded  there  was  a  conflict  of  author- 
ity— ^that  a  drawer  of  a  draft  or  note 
complete  in  itself  cannot  be  held  liable  even 
to  a  bona  fide  holder  for  the  raised  amount, 
merely  because  of  negligence  in  signing  the 
paper  when  in  such  form  as  to  admit  of 
its  being  raised  without  exciting  suspicion. 
In  reply  to  the  contention  that  the  case 
at  bar  was  an  exception  to  the  rule,  the 
court  said  that  the  transaction  was  between 
the  bank  on  one  side,  and  the  employee  as 
a  purchaser  of  the  draft  on  the  other,  and 
hence  they  dealt  at  arm's  length.  It  is 
obvious  that  this  decision  would  be  of 
little  weight  in  a  jurisdiction  committed 
to  the  doctrine  that  one  may  become  re- 
sponsible because  of  his  negligence  in  sign- 
ing a  paper  prepared  in  such  form  as  to 
admit  of  alteration  without  exciting  sus- 
picion. 

The  case  of  Belknap  v.'  National  Bank, 
100  Mass.  376,  97  Am.  Dec.  105,  which  is 
set  out  in  the  opinion  in  Otis  Elevatob  Co. 
▼.  First  Nat.  bank,  is  not  directly  with- 
in the  scope  of  this  note,  as  the  alteration 
in  that  case  did  not  consist  in  raising  the 
amount  of  the  check*  J.  W.  M« 
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rily  fumifihed  to  its  customers.     Plaintiif 
possessed  a  certain   protective   perforating 
device  by  which  the  figures  corresponding 
to  the  amount  to  be  drawn  by  a  check  could 
be  cut  in  the  paper.    This  device — ^termed  a* 
safety  device — ^was  sometimes,  but  not  al- 
ways, used  in  the  preparation  of  its  checks. 
Burger  vras  the  only  person  in  San  Francis- 
co authorized  to  sign  checks  for  the  plain- 
tiff.    Bliss  had  custody  of  the  check  book 
of   plaintiff  and   the   protective   device   re- 
ferred to.     He  had  been  in  the  employ  of 
plaintiff  for  many  years.     The  usual  prac- 
tice  followed   by  the  plaintiff   in   drawing 
checks  was  for  Bliss  to  fill  in  the  checks  in 
his  own  handwriting  and  take  them  to  Bur- 
ger for  signature,  who  upon  signing  them 
intrusted  Bliss  with  the  duty  of  punching 
the    amount    for    which    the    checks    were 
drawn  by  use  of  the  safety  device.    Hooper, 
the   paying   teller   of   defendant,   had   been 
acquainted  with   Bliss   in   connection   with 
the  business  of  plaintiff  for  fully  ten  years, 
and  knew  him  to  be  the  cashier  and  book- 
keeper of  plaintiff.     It  was  customary  for 
Bliss  to  go  to  the  bank  with  checks  of  plain- 
tiff signed  by  Burger,  and  drawn  either  to 
the  order  of  W.  Noble  Dickinson,  Jr.,  and 
indorsed  by  him,  or  payable  to  "cash"  or 
"bearer,"  and  cash  such  checks.    This  was  a 
frequent  and  usual  thing,  and  Hooper  had 
been  accustomed  to  honor  such  checks.    He 
was  thoroughly  familiar  with  the  handwrit- 
ing of  Bliss  in  the  body  of  checks  and  with 
his  signature,  as  likewise  with  the  signature 
of  Burger.    In  August,  1003,  as  Burger  was 
about  to   leave  the  city  to  be   absent  for 
some  days,  Bliss,  at  the  request  of  Burger, 
made  out  and  Burger  signed  about  twenty 
checks  payable  to  W.  Noble  Dickinson,  Jr. 
The  purpose  of  leaving  these  blank  checks 
was  to  enable  Dickinson  to  pay  the  creditors 
of  plaintiff  and  carry  on  the  business  dur- 
ing the  absence  of  Burger.     When  signed, 
these  checks  were  not  dated,  nor  were  any 
amounts  written  therein.    At  the  same  time 
that  these  blank  checks  payable  to  Dickin- 
son were  signed  by  Burger,  Bliss  also  pre- 
sented to  him  for  his  signature  some  fifty 
checks  for  various  amounts  and  made  pay- 
able to  various  persons.     All  these  checks 
were  in  the  check  book,   not  having  been 
separated   therefrom;    were   all   completely 
filled  out  as  to  the  payees  and  amounts  in 
the  handwriting  of  Bliss,  but  the  amounts 
of  none  of  them  had  been  punched  in  these 
checks,  and  their  dates  were  stamped  with 
a  rubber   stamp.     In  this  condition  these 
checks  were  signed  by  Burger.    One  of  them, 
complete  in  form  when  presented  to  Bur- 
ger and  signed  by  him,  was  made  payable 
to  "A.  Merle  Co."  and  was  for  the  sum  of 
$3.60.    This  particular  check,  after  its  sig- 
nature by  Burger   and   while  subsequently 
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in  the  custody  of  Bliss,  was  "raised"  by 
him.  By  means  of  a  rubber  eraser  be  erased 
a  portion  of  the  date  on  the  check,  and  with 
a  rubber  stamp  stamped  a  different  date 
thereon.  With  chemicals  he  erased  the 
name  of  the  payee,  "A.  Merle  Co.,"  and  in 
its  place  wrote  the  words  "bearer"  as  the 
payee  thereof.  By  the  same  process  he  ob- 
literated the  amount  for  which  the  check 
was  originally  drawn,  and  in  lieu  thereof 
wrote  in  and  made  it  payable  for  $5,500. 
Then,  by  means  of  the  safety  device,  he  per- 
forated the  check  to  indicate  that  it  was 
drawn  for  that  amount.  Having  effected 
these  changes,  he  indorsed  the  check  and 
presented  it  to  Hooper,  the  paying  teller 
of  the  defendant,  who  paid  it. 

It  does  not  appear  when  this  forgery  on 
the  part  of  Bliss  occurred,  whether  before  or 
after  Burger  had  left  the  city,  but  that  fact 
is  of  no  consequence.  Subsequent  to  the 
departure  of  Burger,  however.  Bliss  took  one 
of  the  blank  checks  which  Burger  had  signed 
and  left  with  him,  and  which  was  made 
payable  to  the  order  of  Dickinson,  and  filled 
it  out  in  his  own  handwriting  for  the  sum 
of  $400.  In  the  body  of  this  check  Bliss 
had  placed  the  figures  "400"  after  the  dol- 
lar sign  thereon,  and  also  had  written  there- 
in the  words  "four  hundred."  In  doing  so, 
however,  he  had  left  a  sufficient  space  be- 
tween the  figure  "4".  and  the  dollar  sign  to 
permit  the  insertion  of  another  figure  there- 
in. Likewise  he  had  left  a  sufficient  space 
between  the  written  words  "four"  and  "hun- 
dred" so  as  to  permit  the  writing  therein 
of  other  letters.  In  this  condition  Bliss 
presented  the  check  to  Dickinson,  who  wrote 
his  signature  on  the  back  and  returned  it 
to  Bliss.  The  latter  then  inserted  the  figure 
"1"  between  the  dollar  sign  aijd  the  figure 
"400,"  and  wrote  in  the  word  "teen"  after 
the  word  "four*  and  preceding  "hundred" 
in  the  space  which  had  been  left  between 
these  latter  words.  When  this  check  was 
presented  to  Dickinson  and  indorsed  by  him, 
it  had  not  been  punched  with  the  safety  de- 
vice, but  after  its  indorsement  Bliss  cut 
upon  it  therewith  the  figures  "$1,400."  This 
check  was  indorsed  by  Bliss  and  presented 
to  Hooper,  the  paying  teller  of  tlie  de- 
fendant, who  cashed  it.  No  erasures  what- 
ever were  made  in  this  latter  check,  the  al- 
terations consisting  solely  of  filling  in  the 
blank  spaces  which  were  in  the  check  when 
it  was  indorsed  by  Dickinson.  Tliere  was 
nothing  about  either  of  these  checks  to  war- 
rant an  inference  that  there  was  any  negli- 
gence on  the  part  of  Hooper  in  not  discover- 
ing that  the  checks  had  been  raised  or  other- 
wise altered,  and  nothing  upon  which  to 
base  an  inference  tliat  the  appellant  was  in 
any  degree  negligent  in  paying  to  Bliss  the 
amounts    apparently    called    for    by    these 
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checks.  Besides  being  in  the  familiar  hand- 
writing of  Bliss,  both  checks  were  apparent- 
ly genuine  and  valid  for  the  full  amounts 
called  for  thereby.  It  was  not  until  Bliss 
failed  to  return  from  his  vacation,  and  sus- 
picion was  aroused  in  the  mind  of  Burger 
as  to  the  reason  for  his  disappearance,  that 
an  investigation  disclosed  the  fact  that  he 
had  thus  tampered  with  both  these  checks 
and  escaped  with  the  proceeds  of  his  crime. 

The  findings  of  the  trial  court  were  in  ac- 
cord with  the  allegations  of  the  complaint, 
and  judgment  given  the  plaintiff  for  the 
full  amount  claimed  thereunder.  This  is 
an  appeal  from  an  order  denying  defendant's 
motion  for  a  new  trial,  and  the  point  made 
is  that  the  evidence  was  Insufficient  to  jus- 
tify the  decision  of  the  trial  court. 

The  position  of  the  appellant  under  the 
evidence  is  that  it  had  paid  out  on  the 
raised  checks  abave  referred  to  a  sum  equiv- 
alent to  the  amount  of  the  two  large  checks 
mentioned  in  the  complaint  and  which  it 
dishonored,  and  that  the  payment  of  these 
amounts  was  made  under  such  circum- 
stances as  to  justify  appellant  in  charging 
the  same' to  the  account  of  respondent. 

The  particular  claim  of  the  appellant  in 
this  respect  is  that  the  trial  court  should 
have  found  that  the  respondent,  through  its 
agent  Burger,  was  guilty  of  negligence  as  to 
the  check  raised  by  Bliss  to  $5,500,  on  ac- 
count of  using  for  the  preparation  of  its 
checks  a  kind  of  paper  from  which,  by  means 
of  chemicals,  the  original  writing  thereon 
could  be  readily  obliterated,  and  in  sign- 
ing the  checks  in  question  without  the 
original  amounts  thereof  having  been 
stamped  therein  with  the  safety  device; 
and,  as  to  the  check  raised  to  $1,400,  that 
Dickinson,  the  other  agent  of  respondent, 
was  likewise  guilty  of  negligence  in  indors- 
ing that  check  with  spaces  left  unfilled  and 
without  the  amount  thereof  having  been 
cut  therein  with  the  safety  device;  and, 
further,  that  the  acts  of  Bliss,  the  agent  of 
respondent,  in  altering  and  presenting  both 
checks,  must  be  imputed  to  the  respondent. 

It  is  insisted  preliminarily  by  the  re- 
spondent that,  as  the  appellant  did  not  spe- 
cially plead  any  negligence  on  the  part  of 
respondent  with  reference  to  the  kind  of 
paper  used  for  its  checks,  or  in  failing  to 
have  them  stamped  with  the  safety  device 
prior  to  their  being  signed  or  indorsed,  or 
in  leaving  spaces  in  the  $400  check  when 
indorsed,  nor  any  facts  showing  the  relation 
of  Bliss  with  respondent,  his  handling  of 
the  checks,  and  his  dealings  as  agent  of  the 
respondent  with  the  appellant, — that  these 
facts  may  not  be  considered  on  this  appeal 
under  the  claim  of  the  appellant  that  there- 
by respondent  is  estopped  from  claiming 
that  appellant  should  sustain  the  loss  re- ' 
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suiting  from  the  payment  of  the  forged 
checks. 

When  this  case  was  in  Department  2,  in 
the  decision  thereof,  it  was  said  in  the 
opinion  when  considering  this  point:  "As 
the  answer  contains  no  allegation  that  the 
Otis  Elevator  Company,  by  its  negligence 
or  because  it  is  bound  by  the  acts  of  its 
agents,  is  estopped  from  denying  the  gen- 
uineness of  these  two  checks,  respondent 
urges  that  such  estoppel  is  not  a  proper 
subject  for  our  consideration  on  this  ap- 
peal. It  must  be  remembered,  however,  that 
the  purpose  of  the  action  was  to  determine 
whether  or  not  plaintiff  had  a  certain  bal- 
ance in  defendant's  bank.  The  payment  of 
the  two  checks  being  pleaded  by  way  of  de- 
fense, issue  was  completely  joined.  The  for- 
gery of  the  checks  and  plaintiff's  conduct 
with  reference  to  their  preparation  and  cus- 
tody were  matters  arising  in  connection 
with  the  offered  proof  of  the  principal  al- 
legation in  the  answer,  and  plaintiff's  at- 
tempted refutation  of  it.  It  was  not  neces- 
sary that  any  issue  upon  the  alteration  of 
the  checks  should  be  made  by  the  pleadings. 
This  seems  to  have  been  the  theory  of  both 
parties  to  the  action  at  the  trial,  for  there 
it  was  conceded  that,  if  plaintiff  were  re- 
sponsible for  the  alteration  of  the  checks, 
the  small  balance  in  favor  of  the  Otis  Ele- 
vator Company,  which  defendant  admitted 
to  exist,  would  be  the  proper  credit.  The 
case  was  tried  apparently  upon  the  theory 
that  the  sole  question  before  the  court 
was  whether  or  not  plaintiff  was  estopped 
to  deny  its  responsibility  for  the  checks  in 
the  form  in  which  they  were  presented  for 
payment."  We  are  satisfied  of  the  cor- 
rectness of  this  view. 

Considering  now  the  appeal  on  its  merits, 
and  addressing  our  attention  to  the  first 
check  for  $5,500:  There,  of  course,  is  no 
question  but  that  this  check  was  forged  in 
the  manner  as  heretofore  set  forth,  and 
in  that  condition  paid  by  the  appellant 
to  Bliss.  In  determining  by  whom  the  loss 
through  this  forgery  should  be  borne,  wheth- 
er by  appellant,  or  respondent,  we  deem  it  of 
no  importance  to  discuss  the  claim  asserted 
by  appellant,  of  negligence  on  the  part  of  re- 
spondent arising  from  the  conceded  failure 
of  Burger  to  have  the  amount  of  this  check 
punched  upon  it  with  the  safety  device  be- 
fore it  was  signed  by  him.  Nor  is  the 
matter  of  asserted  negligence  in  using  ledger 
paper  in  drawing  its  checks,  instead  of 
safety  paper,  necessary  for  consideration. 
It  appears  in  the  evidence  that  respondent 
procured  his  own  check  books  to  be  made  out 
of  what  is  called  ''ledger"  paper;  that  this 
character  of  paper  was  used  in  the  manu- 
facture of  bookkeeping  sets,  one  of  its 
qualities   as   represented  by  the  manufac- 


534 


CALllTOki^lA  SUi'lUfiMl!:  COUKt. 


JXTKt, 


turers  thereof  respecting  it  being  that,  in 
making  entries  in  the  books,  any  error  com- 
mitted  might  be  easily  corrected  and  with- 
out apparent  disclosure  of  the  change,  by 
the  use  of  a  siikiple  chemical  preparation, 
thus  permitting  the  bookkeeper  to  keep  a 
neat  set  of  books.  The  matter  of  the  use 
of  ledger  paper  we  deem  only  important 
as  bearing  on  the  condition  of  the  check  in 
question  when  it  was  presented  by  Bliss  to 
the  paying  teller  of  the  appellant  for  pay- 
ment. 

The  claim  made  by  the  respondent,  and 
the  view  adopted  by  the  trial  court,  was 
that,  as  to  this  raised  check  for  $5,500,  the 
evidence  presented  the  simple  case  of  a  for- 
gery perpetrated  by  Bliss,  to  which  is  to  be 
applied  the  well-settled  rule  that,  as  be- 
tween a  bank  and  its  customers,  the  pay- 
ment of  forged  or  altered  checks  by  the 
bank  is  made  at  its  peril,  and  cannot  be 
charged  against  the  depositor's  account. 
This,  of  course,  is  the  general  rule,  and  it 
is  applied  stringently  in  cases  of  simple 
forgery  which  involve  no  other  elements 
than  that  the  purported  check  of  the  de- 
positor which  was  paid  was  a  forged  one. 
But  this  rule  is  not  applied  unqualifiedly. 
It  has  its  limitations  and  exceptions,  as 
general  rules  usually  have,  and  is  modi- 
fied to  the  extent  that,  when  some  negligent 
act  on  the  part  of  the  customer  has  contrib- 
uted to  the  payment  by  the  bank,  or  the 
facts  in  a  particular  case  surrounding  the 
forgery  of  a  check  and  its  presentation  and 
payment  are  of  such  character  as  call  for 
the  application  thereto  of  some  general  prin- 
ciple of  law  or  equity,  they  may  be  relied 
on  by  the  bank  as  an  estoppel  against  the 
customer,  precluding  him  from  denying  the 
correctness  of  the  payment. 

While  negligence  of  the  respondent  with 
reference  to  this  check  now  under  consid- 
eration is  asserted  here  by  the  appellant 
bank,  as  one  of  the  grounds  estopping  re- 
spondent from  questioning  the  correctness 
of  its  payment,  we  do  not  find  it  necessary 
to  discuss  that  matter,  because  we  are  satis- 
fied that,  under  the  facts  in  the  case,  to 
which  special  reference  will  be  made,  the 
appellant  is  entitled  to  invoke  a  general 
principle  of  law  with  respect  to  agency 
which,  in  our  opinion,  fully  sustains  its  de- 
fense that  respondent  is  estopped  from 
claiming  that  appellant  was  not  justified  in 
the  payment  of  the  check.  Our  attention 
has  not  been  directed  by  counsel  on  either 
side  to  any  case  presenting  a  similarity  of 
facts  to  those  presented  here.  But  there 
are  principles  of  law  which  in  their  scope 
have  been  made  applicable  in  cases  which, 
while  not  identical  as  to  facts,  yet  are 
sufficiently  analogous  to  make  the  doctrine 
therein  laid  down  applicable  here. 
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It  is  the  general  doctrine  of  the  law,  as 
it  is  our  statutory  rule,  that  a  principal 
is  liable  to  third  parties,  not  only  for  the 
negligence  of  its  agent  in  the  transaction  of 
the  business  of  the  agency,  but  likewise  for 
the  frauds,  torts,  or  other  wrongful  acts 
committed  by  such  agent  in  and  as  part  of 
the  transaction  of  such  business.  Story, 
Agency,  §  462;  Shearm.  &  Redf.  Neg.  §  65; 
Civ.  Code,  §  2338.  After  declaring  this  to 
be  the  rule.  Story  says:  "In  all  such 
cases  the  rule  applies  respondeat  superior, 
and  it  is  founded  upon  public  policy  and 
convenience,  for  in  no  other  way  could 
there  be  any  safety  to  third  persons  in 
dealings  either  directly  with  the  principal, 
or  indirectly  with  him  through  the  instru- 
mentality of  agents.  In  every  such  case 
the  principal  holds  out  his  agent  as  com- 
petent and  fit  to  be  trusted,  .and  thereby, 
in  effect,  he  warrants  his  fidelity  and  good 
conduct  in  all  matters  within  the  scope  of 
the  agency.**"  Within  the  rule  thus  laid 
down,  we  think  this  case,  under  the  facts 
proven,  is  brought. 

In  discussing  the  application  of  this 
rule  under  the  facts  here,  it  is  conceded, 
of  course,  that  the  check  in  favor  of  A. 
Merle  Company,  when  it  was  signed  by 
Burger  as  filled  out  by  Bliss,  was  a  com- 
pleted check,  and  that  the  only  duty  then 
with  respect  to  it  devolving  upon  Bliss 
was  to  send  it  to  the  payee.  It  may  be 
further  conceded  that,  if  the  only  relation 
which  existed  between  respondent  and  Bliss 
was  for  the  latter  to  write  out  checks  and 
transmit  fhem  to  the  payees,  and  simply 
by  reason  of  an  opportunity  to  do  so  he 
"raised"  one  of  them  and  made  it  payable 
to  bearer  and  presented  it  to  appellant,  who 
paid  it,  such  a  payment  would  be  at  the  loss 
of  the  bank.  But  this  was  not  the  only  re- 
lation of  Bliss  to  the  respondent.  He  was 
its  agent,  intrusted  not  only  with  the  duty 
of  filling  out  checks  in  his  handwriting  and 
presenting  them  to  Burger  for  signature  and 
transmitting  them  to  the  payees  thereof. 
But  was,  in  addition  thereto,  intrusted  by 
the  respondent  with  the  duty  of  filling 
out  and  presenting  and  having  cashed  at 
the  appellant  bank  checks  signed  by  the  re- 
spondent and  payable  to  "cash"  or  "bearer," 
or  payable  to  the  order  of  Dickinson.  This 
duty  had  been  performed  by  Bliss  for  years, 
and  the  cashing  of  such  checks  by  Hooper, 
the  paying  teller  of  the  appellant,  when 
presented  by  Bliss,  had  been  a  frequent  and 
usual  thing.  Of  course,  the  preparation  and 
presentation  to  appellant  for  payment  by 
Bliss  of  checks  which  were  valid  and  un- 
altered checks  of  respondent,  payable  to 
"cash"  or  "bearer"  or  indorsed  to  Dickin- 
son, were  acta  within  the  scope  of,  and  in 
the  direct  course  of,  his  employment.    And, 
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while  it  is  true  that,  as  to  the  presenting  , 
of  forged  or  altered  checks,  Bliss  was  act- 
ing without  the  scope  of  his  authority, 
which  authorized  him  to  present  only  valid 
ehecks,  still,  as  far  as  the  appellant  bank 
is  concerned,  Bliss,  in  the  preparation  and 
presentation  of  this  altered  check,  was  act- 
ing within  the  direct  scope  and  course  of 
his  employment,  which  consisted  in  pre- 
paring and  presenting  checks  of  respondent 
payable  to  "cash"  or  "bearer"  or  to  the 
order  of  Dickinson,  for  payment  by  it. 

There  was  nothing  about  the  check  in 
question  to  awake  any  suspicion  in  the  mind 
of  the  paying  teller  of  the  bank;  there  was 
no  alteration  apparent  on  the  face  of  the 
check;  there  was  nothing  whereby  any  neg- 
ligence on  his  part  can  be  attributed  to  the 
bank.  The  signature  of  Burger  to  the  check 
was  genuine;  the  body  of  the  check  was  in 
the  familiar  handwriting  of  Bliss,  who  was 
accustomed  to  fill  out  the  checks  of  respond- 
ent; he  had  been  for  years  intrusted  by  the 
respondent  with  the  duty  of  presenting  just 
such  checks  for  payment  as  was  here  inno- 
cently paid  by  the  bank;  and  it  was  pre- 
sented in  the  direct  course  of  his  employ- 
ment, under  the  implied  guaranty  of  re- 
spondent that,  as  their  agent  for  the  pur- 
pose of  presenting  such  checks  and  obtain- 
ing payment.  Bliss  was  faithful  and  honest. 

In  the  application  of  the  rule  we  have 
been  considering,  it  is  of  no  consequence 
that  the  check  here  in  question  presented  by 
Bliss  was  in  fact  a  forgery  on  his  part. 
The '  rule  is  not  based  on  the  fact  that, 
as  to  the  particular  transactioi>,  the  agent 
had  exceeded  his  authority,  actual  or  ap- 
parent. Whether  in  doing  so  the  agent  has 
been  guilty  of  a  breach  of  faith  with  his 
principal,  or  has  committed  a  crime,  is  of 
no  controlling  moment  as  affecting  the 
responsibility  of  the  principal  to  third  per- 
sons injured  thereby.  It  is  enough  to  fix 
the  responsibility  of  the  principal  in  be- 
half of  an  innocent  third  party,  if  the  agent, 
though  acting  criminally,  was  nevertheless, 
in  perpetrating  a  fraud  thereby  on  said 
third  party,  acting  within  the  course  of 
his  employment. 

So  in  the  present  case,  while  Bliss  com- 
mitted forgery  in  altering  the  check,  and 
made  this  forgery  the  means  of  perpetrat- 
ing a  fraud  upon  the  bank,  still  as  there 
was  nothing  on  the  face  or  in  the  appear- 
ance of  the  check,  to  raise  stTspicion  as  to 
its  validity,  and  it  was  the  duty  of  Bliss, 
as  the  accredited  agent  of  the  respondent, 
to  prepare  and  present  for  payment  by  the 
appellant  bank  checks  filled  out  in  his 
own  handwriting,  signed  by  Burger  and 
payable  to  "bearer,"  and  the  one  in  ques- 
tion was  in  all  apparent  respects  such  a 
check  as  in  the  direct  course  oJP  his  employ- 
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ment  Bliss  was  authorized  to  present  for 
payment,  the  loss  for  his  fraud  should  fall 
upon  the  respondent,  and  not  upon  the 
bank. 

While,  as  we  have  said,  there  are  no  cases 
which  have  involved  the  precise  facts  pre- 
sented here,  there  are  cases  quite  analogous 
to  it,  and  between  which  and  this  there  can 
be  no  distinction  in  the  application  of  the 
principle  discussed. 

In  London  L.  Ins.  Co.  v.  Molsons  Bank,  5 
Ont.  L.  Rep.  407,  plaintiff  sued  to  recover 
from  the  defendant  bank  moneys  which  the 
latter  had  paid  out  and  charged  to  the  ac- 
count of  plaintiff;  it  being  alleged  that 
the  indorsements  tliereon  by  the  persons  in 
whose  favor  plaintiff  had  drawn  checks  in 
favor  of  defendant  were  forged.  It  appears 
that  one  Niblock  had  been  for  several  years 
agent  of  plaintiff  in  Ottawa,  and  had  sent 
on  to  the  home  office  of  plaintiff  in  Lon- 
don a  number  of  applications  for  life  in- 
surance, some  genuine  and  some  forged, 
and  policies  thereon  were  issued  by  the 
plaintiff.  Niblock  subsequently  notified  the 
plaintiff  of  the  death  of  several  beneficiaries 
named  and  forwarded  to  it  proofs  of  loss, 
the  signatures  thereto  being  forged  by  him. 
Plaintiff  sent  checks  to  Niblock  drawn  on 
the  defendant  bank  and  payable  to  the 
claimants  or  supposed  claimants  or  their 
order.  With  respect  to  the  checks  sent  for 
such  purpose,  it  was  the  duty  of  Niblock 
to  deliver  them  to  the  persons  in  whose 
favor  they  were  drawn,  and  obtain  a  dis- 
charge of  the  claims  under  the  policies. 
When  the  checks,  payment  of  which  was  in- 
volved in  this  suit,  were  received  by  Nib- 
lock, he  forged  the  indorsements  of  the 
payees'  names,  adding  to  these  indorsements 
in  some  instances  his  own  signature  fol- 
lowing the  word  "Witness,"  presented  them 
to  the  defendant  bank  for  payment,  and 
they  were  paid.  Numbers  of  checks  for 
valid  claims  had  been  theretofore  sent  to 
Niblock,  and  he  was  in  the  habit  of  certify- 
ing to  the  bank  the  genuineness  of  the 
payees  in  payment  of  their  claims,  of  which, 
respecting  a  number  of  such  checks,  plain- 
tiff had  notice. 

In  the  cited  case,  after  a  discussion  in 
which  it  was  pointed  out  that  no  distinc- 
tion could  be  drawn  between  the  checks 
involved  in  the  suit  upon  which  the  name 
of  Niblock  was  indorsed  and  those  upon 
which  it  was  not,— ^all  the  indorsements  of 
the  payees  being  forged  by  him, — it  was 
said:  "Assuming  this  view  to  be  correct, 
are  the  plaintiffs  affected  by  what  was  done 
by  Niblock,  so  as  to  preclude  them  from 
disputing  the  right  of  the  defendants  to 
pay  the  checks  and  charge  the  amount  paid 
to  the  plaintiffs'  account?  In  my  opinion 
they  are.     ...     It  was  not  shown  that 
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the  practice  of  Niblock  so  certifying  was 
exceptional  in  these  particular  cases,  and 
the  fair  inference  is,  I  think,  that  he  did 
this  throughout  the  period  of  his  agency. 
.  .  .  It  would,  as  it  seems  to  me,  be 
a  startling  thing,  at  all  events  to  business 
men,  if  it  were  to  be  held  that  a  banker 
paying  the  checks  of  his  customer  under 
circumstances  such  as  existed  in  this  case 
should  be  bound  to  suffer  the  loss  occasioned 
by  the  fraud  committed  by  the  person  whom 
the  customer  had  intrusted  with  the  powers 
and  duties  which  were  intrusted  to  Niblock. 
I  am  not,  I  think,  required  to  so  decide, 
but  am  warranted  in  holding  that  the  loss 
must  fall,  where,  in  my  opinion,  in  justice 
it  ought  to  fall, — upon  the  plaintiffs." 

In  Dougherty  v.  Wells,  F.  &  Co.  7  Nev. 
368,  the  plaintiff  delivered  to  the  agent  of 
the  defendant  an  old  certificate  of  deposit 
issued  by  the  defendant  for  the  purpose  of 
having  it  sent  to  San  Francisco  for  renew- 
al. The  agent,  instead  of  getting  it  re- 
newed, fraudulently  procured  it  to  be  cashed 
and  appropriated  the  proceeds.  The  defend- 
ant was  held  liable  for  the  fraudulent  act 
of  its  agent,  as  it  was  done  in  the  course 
of  his  employment.  The  court  said:  "The 
liability,  however,  in  such  case  arises,  not 
upon  the  rule  that  the  agent  acted  for  the 
principal  in  that  particular  transaction, 
but  because  he  is  employed  by  the  principal 
in  that  character  of  business,  and  is  so  held 
out  as  the  person  authorized  and  fully  to 
be  trusted  therein.  When  the  agent  in 
such  case  does  an  act  which  is  apparently 
within  the  general  scope  of  his  authority, 
although  not  so  in  fact,  if  the  principal  were 
not  held  liable  for  the  act,  a  third  person 
who  had  reason  to  believe  that  the  agent 
was  reliable  and  possessed  authority  in  the 
particular  matter,  from  the  general  char- 
acter of  his  employment,  might  suffer  loss; 
hence  the  law  holds  the  principal  liable 
upon  the  ground  that  he,  rather  than  a  third 
person  equally  innocent,  should  suffer." 

Champion  Ice  Mfg.  &  Cold  Storage  Co. 
T.  American  Bonding  ft  T.  Co.  115  Ky. 
863,  103  Am.  St.  Rep.  356,  75  8.  W.  197, 
discloses  that  defendant  had  executed  an 
indemnity  bond  to  plaintiff  against  loss 
from  dishonesty  or  fraud  on  the  part  of 
its  bookkeeper,  Weitkamp  by  name,  and 
plaintiff  sued  to  recover  for  loss  sustained 
on  certain  of  its  checks  fraudulently  raised 
by  the  bookkeeper  and-  paid  by  its  bank. 
Weitkamp's  duties  with  respect  to  the 
plaintiff  in  that  case  corresponded  to  those 
of  Bliss,  and  his  scheme  of  dishonesty  was 
similar.  The  weekly  pay  roll  of  the  com- 
pany was  furnished  to  Weitkamp,  and  his 
duty  was  to  make  out  the  checks  payable 
therefor  to  himself,  have  them  signed  by 
the  proper  officer  of  the  company,  and  take 
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them  to  the  bank — ^the  First  National  Bank 
of  Covington — to  be  cashed.  During  the 
course  of  this  employment,  after  the  checks 
had  been  so  drawn,  signed,  and  returned 
to  him,  Weitkamp  raised  a  number  of  them, 
cashed  them  at  the  bank,  and  left  for  parts 
unknown.  One  of  the  claims  of  the  defend- 
ant bonding  company  was  that  the  Coving- 
ton bank  was  liable  to  the  plaintiff  for  the 
sums  obtained  by  Weitkamp  on  the  altered 
checks,  and  hence  the  plaintiff  had  no  cause 
of  action  against  it,  the  defendant  bonding 
company.  In  disposing  of  this  claim  the 
court  said:  "We  do  not  so  understand  the 
law.  .  .  .  We  may,  for  the  purposes 
of  this  case,  even  admit  the  rule  to  be  that 
a  bank,  in  paying  a  forged  or  altered  check* 
does  so  at  its  peril,  and  at  its  own  loss, 
but  we  think  the  facts  of  this  case  present 
an  exception  to  this  rule.  It  was  known 
to  the  bank's  officers  that  Weitkamp  was  the 
bookkeeper  and  trusted  agent  of  appellant, 
and  that  he  was  required  to  fill  up  and  cash 
its  checks,  though  without  authority  to  sign 
them  in  his  own  name  or  that  of  his  em- 
ployer. In  the  course  of  their  business  re- 
lations with  the  appellant,  its  officers,  and 
agents,  the  bank  officers  must  be  presumed 
to  have  become  acquainted  with  their  hand- 
writing and  that  of  Weitkamp,  and  there- 
fore any  change  of  the  amount  of  a  check 
from  appellant,  appearing  in  the  hand- 
writing of  Weitkamp,  would  have  excited 
neither  alarm  nor  suspicion  in  their  mind, 
as  such  alteration  or  change  would  have 
been  within  the  apparent  scope  of  Weit- 
kamp's  authority;  and  the  payment  by  the 
bank  of  any  check  altered  by  him,  under 
such  circumstances,  would  not  impose  any 
liability  on  the  bank  to  reimburse  appel- 
lant for  the  amount  thereof.  It  is  unneces- 
sary, therefore,  to  determine  what  the  lia- 
bility of  the  bank  to  appellant  would  have 
been  under  other  circumstances."  It  is 
claimed  by  respondent  that  this  language' 
of  the  Kentucky  court  is  dictum.  We  are 
not  prepared  to  agree  with  this  claim.  It 
was  made  a  point  in  the  case  by  the  bond- 
ing company,  and  the  court  held  squarely 
that,  under  the  facts,  no  liability  on  the 
part  of  the  bank  attached,  as  the  prepara- 
'tion  and  presentation  of  such  checks  to  it 
was  within  the  apparent  scope  of  Weit- 
kamp's  authority.  The  court,  it  is  true, 
further  holds  that,  even  if  the  bank  were 
liable  for  the  reimbursement  to  the  plain- 
tiff on  these  checks,  this  would  not  affect 
its  right  of  action  against  it  on  the  bond. 
We  think,  however,  that  this  is  but  an  ad- 
ditional reason  for  holding  it  liable  upon 
its  bond.  But  if  it  be  conceded  to  be  dictum, 
we  are  satisfied  that  a  correct  principle  of 
law  was  declared. 
There  is  a  class  of  cases  where  telegraph 
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operators  !iaTe  used  the  wires  intrusted  to 
their  care,  in  sending  fraudulent  messages 
to  third  parties  for  the  payment  of  money, 
under  which  the  operators  or  someone  in 
league  with  them  has  obtained  its  payment. 
In  such  cases  the  companies  have  been  held 
liable  for  the  fraudulent  acts  of  their  agents. 
We  see  no  reason  why  the  principle  of 
these  decisions  is  not  applicable  here. 
Among  the  cases  are  the  Bank  of  California 
V.  Western  U.  Teleg.  Co.  52  Cal.  282;  Pa- 
cific Postal  Teleg.  Cable  Co.  v.  Bank  of 
Palo  Alto,  64  L.R.A.  711,  48  C.  C.  A.  413, 
109  Fed.  369;  McCord  v.  Western  U.  Teleg. 
Co.  39  Minn.  181,  1  L.R.A.  143,  12  Am.  St. 
Rep.  636,  39  N.  W.  315.  In  all  these  cases 
the  messages  were  forged  by  the  agents,  and 
their  acts  constituted  a  crime.  In  the  case 
cited  from  the  Federal  Reporter,  Minkler, 
the  operator  of  the  telegraph  company,  con- 
spired with  one  Barclay  to  cheat  the  de- 
fendant bank,  and  to  that  end  Minkler  sent 
a  forged  telegraphic  order  purporting  to 
come  from  a  bank  in  San  Francisco  to  the 
defendant  bank  to  pay  one  H.  L.  Cator  |840. 
Barclay  presented  himself  at  the  defend- 
ant bank,  represented  that  he  was  Cator, 
and  was  paid  the  money.  The  court  held 
the  telegraph  company  liable,'  and,  after 
citing  several  telegraph  cases  in  which  a 
like  conclusion  was  reached,  said:  "If 
either  the  agent  or  the  operator  should 
manufacture  telegrams  and  send  them  over 
the  company's  lines,  of  the  character  of  the 
telegram  sent  in  the  present  case,  they 
would  be  acting  optside  of  the  scope  of 
their  authority.  But  both  would  be  act- 
ing in  direct  course  of  their  employment, 
viz.,  transmitting  messages  over  the  com- 
pany's lines.  The  company  is  held  liable 
because  it  has  placed  its  agent  and  oper- 
ator in  charge  of  its  appliances  and  in- 
struments for  the  transmission  of  des- 
patches over  its  lines,  and  authorized  them 
to  use  the  same.  ...  In  holding  the 
telegraph  company  liable  for  the  wrongful, 
tortious,  and  criminal  acts  of  Minkler,  we 
are  not  called  upon  to  make  any  departure 
from  the  established  principles  of  the  law. 
No  additional  or  independent  reasoning  is 
required  to  show  that  the  rule  as  announced 
in  the  tcleprraph  cases  is  sound  and  just. 
Its  foundation  is  based  on  the  principle 
often  applied  by  the  courts  in  a  great  va- 
riety of  cases,  that,  if  one  of  two  innocent 
persons  must  suffer  loss  by  the  act  of  a 
third,  he  who  put  it  in  the  power  of  the 
third  person  to  do  such  act  should  be  com- 
pelled to  sustain  the  loss  occasioned  by  its 
eommission." 

While  in  these  telegraph  cases  the  courts 
have  sustained  the  liability  of  the  com- 
panies under  the  broad  equitable  principle 
that,  where  one  of  two  innocent  parties 
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must  suffer  from  the  tortious  conduct  of  a 
third  party,  he  who  put  it  in  the  power  of 
the  third  party  to  do  the  wrong  must  bear 
the  consequence  of  the  act,  the  specific  prin- 
ciple extracted,  and  upon  which  liability 
of  the  company  is  based,  is  that,  though 
the  act  of  the  agent  was  criminal  and  nec- 
essarily outside  the  scope  of  his  authority, 
still  the  sending  of  despatches  of  a  char- 
acter similar  to  those  forged  was  in  the 
direct  course  of  the  employment  of  the 
agent;  that  intrusting  him  with  the  duty 
of  sending  messages  was  a  guaranty  to  the 
receiver  thereof  that  the  agent  was  faith- 
ful and  honest;  that,  whether  an  agent  was 
unfaithful  in  the  discharge  of  his  duties, 
or  there  were  circumstances  making  his  ac- 
tion in  sending  a  particular  message  un- 
authorized or  criminal,  the  receiver  of  the 
message  could  not  know,  and  it  would  be 
an  impracticable  and  unreasonable  rule  to 
require  him  to  investigate  the  honesty  or 
integrity  of  the  agent  or  his  fidelity  in 
performing  his  duty  before  acting  upon  the 
message. 

We  perceive  no  reason  why  the  principle 
applied  in  the  telegraph  cases  is  not  equal- 
ly applicable  here.  Repeating  in  connection 
with  these  cases  what  we  have  said  else> 
where.  Bliss  had  been  intrusted  by  re- 
spondent with  the  duty  of  filling  out  its 
checks  in  his  own  handwriting  and  payable 
to  bearer,  and,  after  signature  by  Burger, 
presenting  them  to  the  paying  teller  of  the 
appellant  bank  for  payment.  This  was  a 
usual  thing  for  Bliss  to  do,  and  by  permit- 
ting it  the  plaintiff  guaranteed  the  integri- 
ty and  honesty  of  Bliss,  and  that  he  would 
not  present  for  payment  to  the  appellant 
bank  other  than  valid  checks  of  the  re- 
spondent. Plaintiff  intrusted  him  with  the 
particular  check  now  under  consideration 
for  a  special  purpose,  and  while  in  his  pos- 
session he  altered  it.  But  when  presented 
for  payment  by  him  to  the  bank,  it  was 
still  in  his  handwriting,  payable  to  bearer, 
as  was  frequently  the  case  when  checks 
were  presented  by  him,  and  bore  the  gen- 
uine signature  of  Burger.  There  was  noth- 
ing about  the  check  to  awake  any  suspicion 
on  the  part  of  the  bank  as  to  its  genuine- 
ness. The  alteration  of  it  by  Bliss  while 
it  was  in  his  possession  for  the  particular 
purpose  for  which  it  was  intrusted  to  him 
was  a  crime,  and  its  presentation  and  pay- 
ment as  altered  a  fraud  upon  defendant 
bank,  still,  as  the  preparation  and  presen- 
tation of  checks  such  as  this  one  purported 
to  be  was  in  the  direct  course  of  the  em- 
ployment of  Bliss,  under  the  principle  of 
the  telegraph  cases  we  have  discussed,  as 
well  as  the  others  cited,  the  respondent, 
whose  agent  Bliss  was,  should  bear  the  loss 
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from  his  fraudulent  conduct,  and  not  the 
appellant  bank. 

There  is  no  such  particular  relation  ex- 
isting between  a  bank  and  its  customers 
that  denies  the  application  of  the  genera] 
rules  of  agency  which  apply  in  other  rela- 
tions. The  commercial  business  of  to-day 
is  largely  done  through  the  medium  of 
banks  and  the  free  use  of  checks  and  other 
commercial  paper.  It  is  equally  the  fact 
that  business  in  its  wider  sense  is  con- 
ducted principally  by  corporations  neces- 
sarily acting  through  agents  in  relation 
to  their  depository  banks,  as  well  as  the 
rest  of  the  business  world,  and  we  are 
unable  to  perceive  why,  when  an  agent  of  a 
customer  of  a  bank,  while  acting  in  the 
course  of  the  employment  with  which  the 
customer  has  intrusted  him,  commits  a 
fraud  upon  the  bank,  the  same  rule  of  re- 
sponsibility for  the  fraudulent  conduct  of 
the  agent  under  such  circumstances  should 
not  appfy,  as  it  applies  to  other  relations 
between  parties  where  the  acts  of  the  agent 
in  the  course  of  his  employment  are  in- 
volved. In  support  of  their  claim  that, 
under  the  facts  here,  the  loss  for  the  fraud 
of  Bliss  respecting  the  check  must  be  borne 
by  the  appellant  bank,  counsel  for  respond- 
ent rely  on  Hall  v.  Fuller,  6  Barn.  &  C. 
750,  8  Dowl.  &  R.  464,  4  L.  J.  K.  B.  297, 
29  Revised  Rep.  383;  Belknap  ▼.  National 
Bank,  100  Mass.  376,  97  Am.  Dec.  105; 
Crawford  v.  West  Side  Bank,  100  N.  Y. 
50,  53  Am.  Rep.  152,  2  N.  E.  881;  Chicago 
Sav.  Bank  v.  Block,  126  111.  App.  128;  and 
Walsh  V.  Hunt,  120  Cal.  46,  39  L.R.A.  697, 
52  Pac.  115. 

But  these  cases  have  no  application  to 
the  point  now  under  consideration.  The 
point  decided  in  them  had  relation  to  the 
asserted  negligence  of  the  principal,  based 
on  special  facts  surrounding  the  relation 
of  principal  and  agent,  in  the  matter  of 
the  preparation  or  handling  of  checks 
and  the  duties  of  the  agent  respecting 
them.  They  presented  no  facts  under  which 
the  rule  of  liability  of  the  principal  for 
the  acts  of  the  agent  done  in  the  direct 
course  of  his  employment  could  arise,  and 
no  such  rule  was  considered.  As  an  il- 
lustration, taking  the  case  of  Belknap  v. 
National  Bank,  100  Mass.  376,  97  Am. 
Dec.  105,  as  approaching  in  its  facts  nearer 
the  case  at  bar  than  any  other:  The  plain- 
tiffs, who  were  commission  merchants,  signed 
a  number  of  blank  checks  on  the  defend- 
ant, their  bank,  and  left  them  with  their 
bookkeeper  to  be  filled  out  and  sent  by  mail 
to  customers  at  a  distance.  The  book- 
keeper committed  this  task  to  a  clerk  in 
the  office,  who,  having  performed  it,  re- 
turned the  checks  to  the  bookkeeper.  When 
returned,  the  checks  were  drawn  as  di- 
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rected,  payable  to  each  customer  by  name 
"or  order."  The  bookkeeper  examined  the 
checks  and  placed  them  in  envelops  ad- 
dressed to  the  various,  payees  and  delivered 
the  letters  to  the  same  clerk  who  had  filled 
in  the  checks.  Subsequently  the  clerk  ab- 
stracted some  of  the  checks  from  the  en- 
velops, drew  a  line  through  the  words  "or 
order,"  and  wrote  in  the  words  "or  bearer." 
These  checks  were  presented  to  the  bank 
and  paid,  but  who  presented  them  does  not 
appear.  The  trial  court  left  it  to  the  jury 
to  determine  whether,  under  the  evidence, 
it  was  negligence  on  the  part  of  the  plain- 
tiff to  issue  the  particular  cheeky  there  in 
question  with  a  blank  space  after  the  name 
of  the  payee  and  before  "or  order,"  which 
permitted  the  insertion  of  the  words  "or 
bearer"  by  the  clerk;  or  whether  it  was 
negligence  on  the  part  of  plaintiff  to  in- 
trust the  mailing  of  the  letters  to  the  clerk 
who  had  drawn  the  checks  inclosed  there- 
in. It  was  held  by  the  appellate  court 
that  there  was  nothing  in  the  evidence  war- 
ranting the  instructions.  No  question  was 
involved  in  that  case  of  the  responsibility 
of  the  principal  for  the  fraudulent  act  of 
the  clerk  because  committed  in  the  course 
of  his  employment.  On  the  contrary,  it 
was  stated  in  the  opinion  that  "plaintiff 
frequently  drew  checks  payable  to  'notes 
payable  or  order,'  and  in  all  such  cases 
some  one  of  the  plaintiffs  personally  or 
their  bookkeeper  received  the  money  from 
the  bank,"  which,  of  course,  precluded  the 
bank  from  asserting  that  the  checks  were 
paid  by  it  in  the  course  of  the  employment 
of  the  clerk  in  drawing  and  presenting  for 
payment  checks  in  all  respects  similarly 
drawn.  Nor  is  our  own  case  of  Walsh  v. 
Hunt,  120  Cal.  46,  39  L.R.A.  697,  52  Pac. 
115,  at  all  in  point  on  this  matter.  The 
facts  in  that  case  did  not  call  for  the  ap- 
plication of  the  doctrine  of  agency  we  have 
been  discussing.  As  an  authority  it  may 
Frave  some  bearing  on  the  question  of  as- 
serted negligence  of  respondent  in  signing 
the  other  check  in  question  for  $400  with 
blank  spaces  left  therein  and  subsequently 
filled  in  by  Bliss.  Aside  from  this  it  could 
have  no  application. 

Now,  as  to  this  second  check.  The  prin- 
ciple which  we  determine  is  applicable  as 
to  the  larger  check  is  equally  applicable 
to  this  second  check.  While  it  is  further 
claimed  by  appellant  that  the  plaintiff  was 
negligent  in  drawing  it  with  spaces  un- 
filled, and  thus  making  the  matter'  of  its 
alteration  simple,  and  for  that  reason 
should  sustain  the  loss  of  its  payment, 
there  is  no  occasion  to  consider  that  point. 
As  with  the  larger  «heck,  this  smaller  one 
was  filled  out  in  the  handwriting  of  Bliss, 
and  bore  the  genuine  signature  of  Burger, 
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and  was  payable  to  bearer.  There  was 
nothing  on  its  face  to  indicate  that  it  was 
in  any  respect  different  from  checks  which, 
as  similarly  drawn,  Bliss  was  authorized 
by  respondent  to  fill  out,  and,  when  signed 
by  respondent,  present  for  payment  and 
have  cashed  at  the  bank.  The  drawing  of 
this  check  and  its  presentation  for  payment 
were  acts  done  by  Bliss  in  the  direct  course 
of  his  employment  as  agent  of  respondent, 
and  under  such  circumstances  respondent 
is  estopped  from  asserting  that  the  loss 
thereof  should  be  cast  upon  the  bank. 
Such  loss  as  to  these  two  altered  checks, 
on  both  principle  and  authority,  must  rest, 
where  in  fairness  it  should  rest,  upon  the 
respondent. 

The  order  appealed  from  is  reversed. 

We  concur:      Shaw,  J.;   Henshaw,  J.; 
Sloss,  J.;  Melvin,  J. 

Petition    for    rehearing    denied    July    8, 
1912. 
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STATE  OF  KANSAS,  Appt., 

V. 

P.  W.  JOHNSON. 

(84  Kan.  411,  114  Pac.  390.) 

Physician   «   refinilAtion   —   legislative 
power. 

1.  Under  the  constitutional  grant  of 
power,   the  legislature  may   prescribe  rea- 

,  sonable  restrictions  and  regulations  re- 
specting the  practice  of  any  branch  or  de- 
partment of  the  healing  art. 

Same  —  chiropractic  ^  license  ^  ne- 
cessity. 

2.  Chapter  254  of  the  Session  Laws  of 
1901,  as  amended  by  chapter  63  of  the 
Special  Session  Laws  of  1908,  creating  a 
state  board  of  medical  registration  and  ex- 
amination, and  regulating  the  practice  of 
medicine,  surgery,  and  osteopathy,  is  con- 
stitutional and  embraces  within  its  terms 
one  who,  without  registration,  examina- 
tion, or  license  from  such  board,  and  for 
PAy>     practises    or    attempts    to    practise 

Headnotes  by  West,  J. 

Note.  ^  As  to  application  of  statutes 
regulating  practice  of  medicine,  to  persons 
giving  special  kinds  of  treatment,  includ- 
ing, inter  alia,  chiropractics,  see  notes  to 
O'Neil  V.  State,  3  L.R.A.(N.S.)  763;  State 
V.  Bresec,  24  L.R.A.(N.S.)  103;  Witty  v. 
State,  25  L.R.A.(N.S.)  1297;  and  State 
V.  Smith,  33  L.R.A.JN.S.)  179,  and  see 
later  cases,  Smith  v.  People,  36  L.R.A. 
(N.S.)  158,  and  State  v.  Gallagher,  38 
L.R.A  (N.S.)  328. 
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chiropractic  by  pretending  to  adjust  the 
spine  of  one  afflicted  with  bodily  infirm- 
ities, or  who  advertises  to  treat,  for  pay, 
by  chiropractic  spinal  adjustment,  per- 
sons thus  afflicted. 

[(West,  J.,  dissents.)' 

(March   11,    1911.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Stafford 
County  sustaining  a  motion  to  quash  an 
information  charging  defendant  with  un- 
lawfully practising  medicine  and  surgery. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Prank  L.  Martin,  with  Mr.  Ray 
H.  Beals,  and  F.  S.  Jackson,  Attorney 
General,  for  the  state: 

The  statutes  regulating  the  practice  of 
medicine  and  surgery  are  constitutional 
and  valid. 

State  v.  Wilcox,  64  Kan.  789,  68  Pac.  634; 
Meffert  v.  State  Bd.  of  Medical  Registra- 
tion (Meffert  v.  Packer)  66  Kan.  710,  1 
L.R.A.(N.S.)  811,  72  Pac.  247;  State  v. 
Buis,  83  Kan.  273,  111  Pac.  189. 

The  legislature  had  the  right  to  define 
the  term  "practice  of  medicine,"  and  if 
desired,  to  extend  the  meaning  of  the  term, 
broaden  it,  and  make  it  more  comprehen- 
sive. 

Underwood  v.  Scott,  43  Kan.  717,  23 
Pac.  942 ;  People  use  of  State  Bd.  of  Health 
V.  Blue  Mountain  Joe,  129  111.  370,  21  N. 
E.  923;  State  v.  Mylod,  20  R.  L  632,  41 
L.RJl.  428,  40  Atl.  753,  11  Am.  Crim.  Rep. 
238;  Stewart  v.  Raab,  65  Minn.  20,  56  N. 
W.  256;  Matthei  v.  Wooley,  69  111.  App. 
654;  State  v.  Bus  well,  40  Neb.  158,  24 
L.R.A.  68,  58  N.  W.  728;  O'Connor  v.  State, 
46  Neb.  157,  64  N.  W.  719;  22  Am.  &  Eng. 
Enc.  Law,  p.  1161;  Musser  v.  Chase,  29 
Ohio  St.  677;  People  ▼.  Phippin,  70  Mich. 
6,  37  N.  W.  888;  People  use  of  State  Bd. 
of  Health  v.  Arendt,  60  111.  App.  89;  Little 
▼.  State,  60  Neb.  749,  51  L.R.A.  717,  84 
N.  W.  248,  15  Am.  Crim.  Rep.  549;  State 
V.  Welch,  129  N.  C.  579,  40  S.  E.  120;  Ben- 
ham  V.  State,  116  Ind.  112,  18  N.  E,  454; 
22  Am.  &  Eng.  Enc.  Law,  2d  ed.  786;  Peo- 
ple V.  Trenner,  144  III.  App.  275;  Witty  v. 
State,  173  Ind.  404,  25  L.R.A.(N.S.)  1297, 
90  N.  E.  627;  State  v.  Miller,  146  Iowa, 
521,  124  N.  W.  167;  State  v.  Adkins,  145 
Iowa,  671,  124  N.  W.  627;  State  v.  Blumen- 
thal,  141  Mo.  App.  602,  125  S.  W,  1188; 
Newman  v.  State,  58  Tex.  Crim.  Rep.  223, 
124  S.  W.  966;  State  v.  Snearly,  18  Wyo. 
341,  107  Pac.  389;  State  v.  Wilhite,  132 
Iowa,  226,  100  N.  W.  730;  11  Ann.  Cas.  180; 
People  v.  Allcutt,  117  App.  Div.  546,  102 
N.  Y.  Supp.  678;  State  v.  Heffernan,  28  R. 
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I.  20,  65  Atl.  284;   Territory  t.  Lotspeicb, 
14  N.  M.  412,  94  Pac.  1025. 

Messrs.  Priicg  A  Williams  and  Morris 
A  Hartwell  for  appellee. 

West,  J.,  delivered  the  opinion  of  the 
court : 

The  first  count  of  the  information 
charges  that  the  appellee  "did  then  and 
there  unlawfully  and  wilfully  practise  medi- 
cine and  surgery  ...  by  then  and  there 
attemptiLg  to  treat  for  a  fee  one  William 
Mershon,  Sr.,  who  was  then  and  there  af- 
flicted with  bodily  infirmities,  and  who  wa6 
then  and  there  sick,  the  nature  and  extent 
of  said  sickness  and  bodily  infirmities  being 
to  informant  unknown,  by  then  and  there 
pretending  to  adjust  the  vertebrae  of  the 
said  William  Mershon,  Sr."  A  motion  to 
quash  was  sustained,  and  the  state  appeals. 
The  second,  third,  fourth,  and  fifth  counts 
are  similar  to  the  first,  except  that  they 
omit  ''pretending  to  adjust  the  vertebrae." 
The  sixth  count  charges  the  appellee  with 
advertising  in  a  newspaper:  "Chiropractic. 
P.  W.  Johnson,  D.  C,  the  Chiropractor  of 
Hutchinson,  Kansas,  will  be  in  Stafford  at 
Hotel  Brinkman  Tuesday  and  Friday,  0 
A.  H.  to  1  p.  M.  If  you  are  afflicted  in 
any  way,  or  have  tried  everything  else  with- 
out results,  try  chiropractic  spinal  adjust- 
ment." 

The  cause  has  been  so  presented  and 
argued  that  we  deem  it  proper  to  consider 
the  first  and  sixth  counts  only.  The  record 
shows  that  the  trial  court  sustained  the 
motion  to  quash:  "For  the  reason  that  it 
is  agreed  by  both  sides  that  said  P.  W. 
Johnson  is  a  chiropractic,  and  practising 
his  profession  as  such,  and  is  a  graduate  of 
some  school  which  teaches  chiropractic,  and 
stands  ready  to  take  an  examination  in 
chiropractic  before  the  state  board  of  medi- 
cal registration,  but  that  the  statutes  of 
the  state  make  no  provision  for  granting 
a  license  to  one  practising  chiropractic,  and 
has  applied  to  take  such  examinations  be- 
fore said  board,  but  it  has  refused  to  exam- 
ine him  or  grant  him  a  license  to  practise 
in  Kansas."  The  appellant  contends  that 
the  appellee  comes  clearly  within  the  well- 
known  and  well-defined  meaning  of  the 
term  "practice  of  medicine;"  that  the  legis- 
lature may  define  the  meaning,  extend  it, 
broaden  it,  make  it  more  comprehensive; 
that  "chiropractic"  is  an  unknown  word 
which  cannot  be  found  in  the  dictionaries, 
and  which  has  been  manufactured  by  a 
faker  for  use  as  a  sham;  that  '*he  (appellee) 
does  not  belong  in  the  class  with  physicians 
or  surgeons,  nor  with  any  other  class  of 
men  that  are  learned  or  have  any  knowledge 
of  science."  The  appellee  insists  that,  be- 
ing a  graduate  of  a  school  which  teaches 
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chiropractic,  and  standing  ready  to  take  an 
examination  therein,  he  is  not  a  physician, 
surgeon,  or  osteopathist,  and  is  not  in  any 
sense  "practising  medicine  and  surgery;" 
and  that  the  statute  cannot  be  extended  to 
cover  his  case  without  violating  the  Con- 
stitution in  various  ways. 

We  have  no  doubt  whatever  that  the  leg- 
islature may  prescribe  reasonable  restric- 
tions and  qualifications  touching  the  heal- 
ing art  in  any  of  its  departments,  without 
impairing  any  constitutional  rights.  State 
V.  Creditor,  44  Kan.  565,  21  Am.  St.  Rep. 
306,  24  Pac.  346;  State  v.  Wilcox,  64  Kan. 
789,  68  Pac.  634;  Meffert  v.  State  Bd.  of 
.Medical  Registration  (Meflfert  v.  Packer)  66 
Kan.  710,  1  L.R.A.(N.S.)  811,  72  Pac.  247. 
While  the  power  does  not  exist  to  give  one 
particular  school  of  medicine  a  monopoly, 
or  to  prohibit  the  citizen  from  using  or  em- 
ploying the  ordinary  home  remedies  and 
neighborly  ministrations,  still,  when  one 
holds  himself  out  to  the  public  as  a  healer 
of  disease  by  the  use  of  means  or  methods 
vouched  for  by  him,  and  for  which  he  re- 
ceives pay,  the  legislature  may,  for  the 
protection  of  the  citizen  from  quackery  or 
imposture,  require  such  person  to  possess 
and  show  certain  qualifications  for  doing 
properly  what  he  does  and  what  he  receives 
pay  for  doing. 

It  is  essential  to  ascertain  whether  or  not 
the  legislature  has  made  provision  for  a 
case  of  this  kind.  In  1870  chapter  68  was 
enacted,  the  title  reading  as  follows:  "A 
Bill  to  Protect  the  People  of  Kansas  from 
Empiricism,  and  to  Elevate  the  Standing  of 
the  Medical  Profession."  Undef  this  title 
provision  was  made  with  reference  only  to 
one  "who  shall  practise  or  attempt  to  prac- 
tise medicine  in  any  of  its  departments,  or 
perform  or  attempt  to  perform  any  surgi- 
cal operations."  §  2.  This  was  before 
the  days  of  osteopathy,  and  certainly  before 
chiropractic  had  become  familiarr.  In  1901 
chapter  254  of  the  Session  Laws  of  that 
year  (Gen.  Stat.  1909,  §§  8085-8089,  8091, 
8092)  was  enacted,  with  the  following  title: 
"An  Act  to  Create  a  State  Board  of  Medi- 
cal Registration  and  Examination,  and  to 
Regulate  the  Practice  of  Medicine,  Surgery, 
and  Osteopathy  in  the  State  of  Kansas, 
Prescribing  Penalties  for  the  Violation 
Thereof,  and  Repealing  Chapter  68  of  the 
Session  Laws  of  1870."  Chapter  63  of  the 
Special  Session  Laws  of  1908  is  entitled: 
"An  Act  Amending  Chapter  254  of  the 
Laws  of  1901,  the  Same  Being  an  Act  En- 
titled 'An  Act  to  Create  a  State  Board  of 
Medical  Registration  and  Examination,  and 
to  Regulate  the  Practice  of  Medicine,  Sur- 
gery, and  Osteopathy*  in  the  State  of  Kan- 
sas, to  Provide  Penalties  for  the  Violation 
Thereof,  and  Repealing  Chapter  68  of  th« 
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Session  Laws  of  1870/  and  Repealing  §  6 
of  chapter  254  of  the  Laws  of  1901."  This, 
it  will  be  seen,  leaves  the  title  substantially 
as  it  ^as  in  1901,  so  that  the  legislation 
now  in  force  is  to  "regulate  the  practice  of 
medicine,  surgery,  and  osteopathy." 

It  is  earnestly  insisted  that  the  act  can 
be  no  broader  than  its  title,  and  that  chiro- 
practic is  not  medicine  or  surgery  or  osteopa- 
thy, and  therefore  is  left  untouched  by 
these  provisions;  that  the  rule  of  noacitur 
a  sociia  restricts  the  words  found  in  the  act 
of  1908  to  their  associates,  medicine,  sur- 
gery, and  osteopathy;  and  that  this  lan- 
guage can  by  no  fair  intendment  be  given 
sufTicient  'elasticity  to  reach  chiropractic. 
The  language  as  amended  is  that  anyone 
shall  be  "regarded  as  practising  medicine 
and  surgery  within  the  meaning  of  this  act, 
who  shall  prescribe,  or  who  shall  recom- 
mend for  a  fee  for  like  use,  any  drug  or 
medicine,  or  perform  any  surgical  operation 
of  whatsoever  nature,  for  the  cure  or  relief 
of  any  wounds,  fracture,  or  bodily  injury, 
infirmity,  or  disease  of  another  person,  or 
who  shall  use  the  words  or  letters  'Dr.,' 
Doctor,'  *M.  D.,'  or  any  other  title  in  con- 
nection with  his  name,  which  in  any  way 
represents  him  as  engaged  in  the  practice 
of  medicine  or  surgery,  or  any  person  at- 
tempting to  treat  the  sick  or  others  afflicted 
with  bodily  or  mental  infirmities,  or  any 
person  representing  or  advertising  himself 
by  any  means  or  through  any  medium  what- 
soever, or  in  any  manner  whiitsoever,  so  as 
to  indicate  he  is  authorized  to  or  does 
practise  medicine  or  surgery  in  this  state, 
or  that  he  is  authorised  to  or  does  treat  the 
sick  or  otliers  afflicted  with  bodily  infirmi- 
ties; but  nothing  in  this  act  shall  be  con- 
strued as  interfering  with  any  religious 
beliefs  in  the  treatment  of  diseases;  pro- 
vided, that  quarantine  regulations  relating 
to  contagious  diseases  are  not  Infringed  up- 
on. All  persons  who  practise  osteopathy 
sliall  be  registered  and  licensed  as  doctors 
of  osteopathy,  as  hereinbefore  provided,  but 
they  shall  not  administer  drugs  or  medi- 
cine of  any  kind,  nor  perform  operations  in 
surgery."  Laws  1908,  chap.  63,  §  1,  Oen. 
Stat.  1909,  §  8090.  The  words  italicized 
are  the  ones  inserted  by  the  act  of  1908. 

Webster's  New  International  Dictionary 
defines  "chiropractic"  as:  "A  system  of  heal- 
ing that  treats  disease  by  manipulation  of 
the  spinal  column."  Counsel  for  appellee 
advises  us  that  "the  chiropractor  claims  that 
all  the  diseases  which  are  in  any  way  af- 
fected by  his  adjustments  are  caused  by  the 
partial  displacement  of  the  vertebrie,  thus 
causing  the  nerves  which  pass  through  the 
openings  in  the  vertrbrje  to  press  against 
the  sides  of  the  openings  and  prevent  the 
life  fluid  from  flowing  freely  through  the 
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nerve  to  the  part  of  the  human  system  to 
which  the  particular  nerve  reaches.  Dis- 
eases not  caused  by  the  pressing  of  the 
nerves  against  the  sides  of  these  openings 
the  chiropractor  does  not  in  any  way  treat. 
The  chiropractor  claims  that  the  only  treat- 
ment so  called  which  he  uses  is  not  a  treat- 
ment, but  merely  an  adjustment  of  the 
vertebrflB,  which  restores  the  vertebrae  and 
the  nerves  to  their  normal  position  and 
thus  removes  the  cause  of  the  disease.  He 
does  not  practise  surgery  or  medicine,  and 
does  not  use  any  other  manipulations  what- 
ever than  the  adjustment  of  the  vertebrae." 
But  the  language  of  the  1908  amendment 
is  very  broad,  and  even  under  the  foregoing 
description  of  chiropractic  it  may  well  be 
said  that  one  whose  vertebree  are  partially 
displaced,  causing  impairment  of  nerve  func- 
tion, is  one  afflicted  with  bodily  infirmity, 
and  that  one  who  restores  the  functional 
activity  of  the  nerve  on  which  the  mal- 
adjusted vertebrae  had  formerly  pressed  is 
treating  or  attempting  to  treat  such  afflicted 
person.  It  may  be  argued  that,  giving  the 
entire  language  a  close,  critical,  and  dis- 
criminating meaning  and  construction,  this 
method  of  so-called  "treatment"  is  in  no 
sense  the  product  of  medicine  or  surgery, 
and  would,  indeed,  come  more  nearly  under 
the  term  ''osteopathy."  But  the  manifest 
object  and  intent  of  the  legislature  was  to 
protect  the  public  from  ignorance  and  im- 
position in  the  healing  art.  Osteopathy  is 
carved  out  as  a  separate  department,  and 
registration  and  license  are  required,  while 
its  practitioners  are  prohibited  from  giving 
medicine  and  performing  surgical  opera- 
tions; that  is,  from  practising  medicine  and 
surgery  as  distinguished  from  osteopathy. 
But  medicine  and  surgery,  which  the  appel- 
lee is  charged  with  attempting  to  practise, 
by  common  use  and  adjudged  meaning, 
cover  a  wide  portion  of  the  domain  of  heal- 
ing, and  may  and  should  be  held  to  cover 
the  case  of  one  who,  not  claiming  to  be  a 
physician  or  surgeon,  really  practises  oste- 
opathy under  another  guise,  without  pos- 
sessing the  qualifications  required  of  the 
osteopath.  "Osteopathy"  is  defined  as:  "A 
system  of  treatment  based  on  the  theory 
that  diseases  are  chiefly  due  to  deranged 
mechanism  of  the  bones,  nerves,  blood  ves- 
sels, and  other  tissues,  and  can  be  remMied 
by  manipulations  of  these  parts."  Web- 
ster's New  International  Dictionary.  It  has 
been  judicially  defined  as:  "A  method  of 
treating  diseases  of  the  human  body  with- 
out the  use  of  drugs,  by  means  of  manipu- 
lations applied  to  various  nerve  centers, — 
chiefly  those  along  the  spine, — with  a  view 
to  inducing  free  circulation  of  the  blood  and 
lymph,  and  an  equal  distribution  of  the 
^  nerve  forces.     Special  attention  is  given  to 


642 


KANSAS  SUPKEMK  COURT. 


Maa., 


the  readjustment  of  any  bones,  muscles,  or 
ligaments  not  in  the  normal  position."  6 
Words  &  Phrases,  p.  6070.  "Medicine"  is 
defined  as:  "The  science  and  art  dealing 
with  the  prevention,  cure,  or  alleviation  of 
disease;  in  a  narrower  sense,  that  part  of 
the  science  and  art  of  restoring  and  pre- 
serving health,  which  is  the  province  of  the 
physician  as  distinguished  from  the  surgeon 
and  obstetrician."  Webster's  New  Inter- 
national Dictionary.  The  same  authority 
defines  "surgery"  as  the  "art  or  practice 
of  healing  by  manual  operation;  that  branch 
of  medical  science  which  treats  of  mechani- 
cal or  operative  measures  for  healing  dis- 
eases, deformities,  or  injuries." 

In  State  v.  Miller,  146  Iowa  621,  124  N. 
W.  167,  the  supreme  court  of  Iowa  sus- 
tained a  conviction  and  held  an  indictment 
good  which  charged  that  the  defendant 
"did  wrongfully  and  unlawfully  publicly 
profess  to  be  a  physician,  .  .  .  and  to 
cure  and  heal  diseases,  nervous  disorders, 
displacements,  injuries,  and  ailments  by 
means  of  a  certain  system  and  treatment 
known  as  chiropractic,"  (p.  522)  under  a 
statute  which  was  formerly  entitled  "An 
Act  to  Regulate  the  Practice  of  Medicine 
and  Surgery  in  the  State  of  Iowa"  (p.  524) 
(Acts  21st  Gen.  Assem.  chap.  104),  and 
which,  in  the  Code,  was  entitled  "Of  the 
Practice  of  Medicine"  (p.  524)  (Code  Supp. 
1907,  §§  2570-2583).  The  court  said:  "He 
gave  no  medicine,  nor  did  he  prescribe 
medicine.  His  svstem  consisted  of  certain 
mechanical  appliances  which  were  used  in 
connection  with  hand  mnnipiilations  and 
An  electric  vibrator."  p.  523.  But  tliat  case 
fell  squarely  within  the  ruling  in  State  v. 
Heath,  125  Iowa,  585,  101  N.  W.  429,  which 
held  that  the  Iowa  statute  referred  to  in- 
cludes magnetic  healers,  and  State  v.  Ed- 
munds, 127  Iowa,  33.3,  101  N.  W.  431, 
which  held  that  the  statute  incliulos  one 
w^ho  attempts  to  cure  by  prescribing  diet 
and  eyeglasses.  In  People  use  of  State 
Bd.  of  Health  v.  Arendt,  60  111.  App.  89, 
midwifery  was  held  to  be  included  within 
the  provisions  of  an  act  regulating  the 
practice  of  "Medicine  in  Any  of  Its  De- 
partments" (p.  91),  without  possessing  cer- 
tain qualifications.  In  Benham  v.  State, 
116  Ind.  112,  18  N.  E.  454,  one  who  held 
himself  out  as  a  physician  and  advertised 
that  he  treated  and  cured  persons  afflicted 
with  the  opium  habit  was  held  to  violate 
"An  Act  Regulating  the  Practice  of  Medi- 
cine, Surgery,  and  Obstetrics,"  etc.  p.  113. 
In  Parks  v.  State,  159  Ind.  211,  59  L.R.A. 
190,  64  N.  E.  862,  substantially  the  same 
statute  was  held  to  include  a  "professor" 
who  held  himself  ont  as  a  magnetic  healer, 
and  who  treated  a  lame  ankle  by  holding 
and  rubbing  the  afflicted  parts.  In  People 
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V.  Gordon,  194  111.  560,  88  Am.  St.  Rep. 
165,  62  N.  E.  858,  15  Am.  Crim.  Rep.  540, 
a  magnetic  healer  who  gave  treatment  in 
the  nature  of  osteopathic  treatment  by 
"rubbing  or  kneading  the  body  for  the  pur- 
pose of  freeing  the  nerve  force"  (syl.  If  2) 
was  held  to  be  included  in  the  expression, 
"who  shall  treat  or  profess  to  treat,  oper- 
ate on,  or  prescribe  for  any  physical  ail- 
ment or  any  physical  injury  or  deformity 
of  another."  syl.  H  1.  The  practice  of 
obstetrics  was,  in  State  v.  Welch,  129  N. 
C.  579,  40  S.  E.  120,  held  to  be  the  prac- 
tice of  medicine,  following  and  approving 
State  V.  Van  Doran,  109  N.  C.  864,  14  S. 
E.  32.  Osteopathy  was  held  to  be  within 
the  practice  of  medicine  in  Eastman  v. 
People,  71  111.  App.  236.  The  Missouri  court 
of  appeals,  in  State  v.  Blumenthal,  141  Mo. 
App.  502,  125  S.  W.  1188,  1189,  held  that 
the  practice  of  medicine  includes  the  prac- 
tice of  opthalmology.  The  court  said: 
"That  term  seems  to  signify  some  disease 
or  diseases  of  the  eve,  and  we  can  see  no 
reason  why  one  who  prescribes  medicine  for 
such  diseases  would  not  be  as  guilty  as  by 
any  other  name.  It  is  the  act  committed, 
and  not  its  designation,  which  constitutes 
the  offense."  p.  505.  In  Bragg  v.  State, 
134  Ala.  165,  58  L.R.A.  925,  32  So.  767,  it 
was  held  that  osteopathy  is  within  "the 
practice  of  medicine  in  any  of  its  branches 
and  departments"  (p.  170),  and  that  the 
term  "practising  medicine"  includes  not 
simply  those  who  prescribe  dnigs  or  other 
medicinal  substances  as  remedial  agents, 
but  those  also  "who  diagnose  disease  and 
proscribe  or  apply  any  therapeutic  agent 
for  its  cure."  syl.  T^  2.  The  supreme  court 
of  Nebraska,  in  State  v.  TUiswcll.  40  Xeb. 
l.>8,  24  L.R.A.  68.  .OS  X.  W.  728,  729,  held 
that  an  act  to  establish  a  state  board  of 
health,  to  regulate  the  practice  of  medicine, 
surgery,  and  obstetrics,  must  be  construed 
to  include  the  practice  of  so-called  Christian 
Science,  which  appeared  to  be  both  drug- 
less  and  successful,  for  one  witness  testified 
that  after  being  bitten  by  a  rattlesnake 
he  at  once  sought  the  defendant,  and  the 
pain  ceased  after  his  treatment,  and  that 
during  the  second  treatment  the  patient 
"felt  it  come  right  through"  (p.  162)  him, 
and  from  that  time  on  he  had  no  more 
pain.  In  State  v.  Bresee.  137  Iowa,  673, 
24  L.R.A.CX.S.)  103,  114  N.  W.  45.  one  who 
did  not  assume  to  be  a  physician,  but  who, 
after  diagnosing  a  case,  prescribed  and  sold 
a  tissue  food,  was  held  to  be  practising 
medicine;  and  in  People  v.  AUcutt,  117 
App.  Div.  646,  102  N.  Y.  Supp.  678,  one 
was  held  to  be  practising  medicine  who  ad- 
vertised himself  as  a  doctor  practising 
niechano-neural  therapy,  and  diagnosed 
cases  and  prescribed  diet,  conduct,  and  siqi- 
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pie  remedies.  In  Witty  ▼.  State,  173  Ind. 
404,  25  L.R.A.(N.S.)  1297,  90  N.  E.  627, 
one  who  held  himself  out  as  a  doctor  able 
to  cure  disease  by  suggestive  therapeutics, 
and  who  treated  disease  by  suggestion  and 
laying  on  of  hands,  was  held  to  be  prac- 
tising medicine. 

The  foregoing  authorities,  among  many 
others,  are  sufficient,  we  think,  to  support 
the  contention  of  the  state  that  the  first 
and  sixth  counts  of  the  indictment  were 
erroneously  quashed.  The  legislature  has, 
by  the  statutes  referred  to,  treated  osteop- 
athy as  a  separate  department,  and  cov- 
ered all  the  other  branches  of  the  healing 
art  by  the  term  "medicine  and  surgery." 
As  new  schools  of  practice  come  into  favor, 
their  followers  must  possess  the  require- 
ments for  the  practice  of  medicine  or  sur- 
gery, or  prevail  upon  the  legislature  to 
make  separate  provision  for  them  as  it  has 
done  for  the  osteopath. 

The  ruling  of  the  trial  court  is  reversed. 

Johnston,  Ch.  J.,  and  Bnrch,  .Mason, 
Smith,  Porter,  and  Benson,  J  J.,  concur. 

West,  J.,  dissenting: 

The  appellee,  as  shown  by  the  record,  is 
a  graduate  of  some  school  which  teaches 
chiropractic,  and  has  applied  to  the  state 
board  of  medical  registration  and  examina- 
tion to  be  given  an  examination  and  license 
to  practise  his  profession,  and  his  appli- 
cation has  been  denied, — ^the  statutes  mak- 
ing no  provision  for  granting  such  license. 
He  does  not  profess  to  practise  or  to  under- 
stand medicine,  surgery,  or  osteopathy,  but 
"is  a  chiropractic  practising  his  profession." 
His  theory  seems  to  be  that  by  the  adjust- 
ment of  the  vertebrsB  certain  ailments  can 
be  remedied  by  relieving  the  nervous  pres- 
sure incident  to  spinal  maladjustment. 

From  all  that  can  be  found  in  the  record 
and  in  the  dictionary,  "chiropractic"  is  not 
"osteopathy,"  for  the  latter  includes  knead- 
ing, rubbing,  and  the  manipulation  of  the 
entire  body,  and,  as  its  derivation  neces- 
sarily signifies,  it  has  special  reference  to 
the  osseous  structure.  The  legislature,  by 
the  act  of  1901,  included  within  the  heal- 
ing art  three  departments,  medicine,  sur- 
gery and  osteopathy.  It  could  as  easily 
and  as  constitutionally  have  included  the 
three  in  the  practice  of  medicine,  but  it 
saw  fit  to  divide,  differentiate,  distinguish, 
separate.  Section  1  of  chapter  254  of  the 
Laws  of  1901  (Gen.  Stat.  1909,  §  8085) 
requires  the  seven  members  of  the  board 
to  be  physicians  in  good  standing,  who 
have  received  the  degree  of  M.  D.,  "repre- 
sentation to  be  given  to  the  different  schools 
of  practice  as  nearly  as  possible  in  pro- 
portion to  their  numerical  strength  in  this 
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state,  but  no  one  school  to  have  a  majority 
of  the  whole  board."  "No  license  to  prac- 
tice medicine  and  surgery  shall  be  issued 
by  the  board  upon  less  than  five  aflfirmative 
votes."  Section  3  provides  that  all  per- 
sons intending  to  ''practice  medicine,  sur- 
gery, or  osteopathy"  shall  apply  for  a 
license,  and  that  "all  such  candidates,  ex- 
cept as  hereinafter  provided,  shall  submit 
to  an  examination  of  a  character  to  test 
their  qualifications  as  practitioners  of  medi- 
cine or  surgery,  .  .  .  Provided,  further, 
that  any  graduate  of  a  legally  chartered 
school  of  osteopathy,  wherein  the  require- 
ments for  the  giving  of  a  diploma  shall  in- 
clude a  course  of  instruction  of  not  less 
than  four  terms  of  five  months  each,  in  two 
or  more  separate  years,  shall  be  given  a 
certificate  of  license  to  practise  osteopathy 
upon  the  presentation  of  such  diploma." 
Gen.  Stat.  1909,  §  8087.  Section  6,  as 
amended  by  §  1  of  chapter  63  of  the  Laws 
of  1908  (Gen.  Stat.  1909,  §  8090),  defines 
the  "practice  of  medicine"  as  set  forth  in 
the  foregoing  opinion,  and  following  this 
definition  the  section  concludes:  "All  per- 
sons who  practise  osteopathy  shall  be  regis- 
tered and  licensed  as  doctors  of  osteopathy, 
as  hereinbefore  provided,  but  they  shall  not 
administer  drugs  or  medicine  of  any  kind, 
nor  perform  operations  in  surgery."  Lan- 
guage could  not  more  clearly  show  an  in- 
tention to  distinguish  utterly  between  "os- 
teopathy" and  the  "practice  of  medicine 
and  surgery"  than  does  this. 

"Chiropractic"  is  a  word  so  unfamiliar 
that  counsel  assert  that  it  cannot  be  found 
in  the  dictionaries,  and  certainly  we  cannot 
assume  judicial  knowledge  of  what  is  meant 
by  so  novel  a  term.  It  will  be  observed 
from  the  definitions  given  by  Webster  to 
surgery  and  chiropractic  that  they  are 
somewhat  similar  and  are  apparently  de- 
rived from  the  same  root,  meaning  "hand." 
But  the  only  light  with  which  we  have  been 
supplied  shows  that  chiropractic  falls  far 
short  of  osteopathy,  and  still  farther  short 
of  surgery.  If  the  manipulation  of  the 
spinal  column  for  the  purpose  of  relieving 
nerve  pressure  makes  it  equivalent  to  sur- 
gery or  osteopathy,  what  shall  we  say  of 
calisthenics,  which  is  supposed  to  relieve  all 
sorts  of  bodily  pressure,  of  massage,  which 
is  thought  to  increase  the  circulation,  and 
which  Webster  informs  us  is  "a  method  of 
treating  the  superficial  soft  parts  of  the 
body  for  remedial  or  hygienic  purposes,  con- 
sisting in  rubbing,  stroking,  kneading,  tap- 
ping, etc.,  with  the  hand  or  an  instrument  ?" 
Because  massage  and  chiropractic  have  or 
include  something  common  to  surgery  and 
osteopathy,  are  we  to  hold  that  they  are 
osteopathy  or  surgery?  If  the  appellee  is 
attempting  to  practise  osteopathy  without 
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having  the  necessary  qualifications,  he  is 
justly  subject  to  pimishment.  But  until  ha 
is  shown  to  have  thus  attempted  to  evade 
the  law,  he  can  hardly  be  held  guilty  of  a 
crime  so  far  as  the  practice  of  osteopathy  is 
concerned;  and,  the  legislature  having  dis- 
tinguished so  clearly  and  so  widely  be- 
tween osteopathy  on  the  one  hand,  and  med- 
icine and  surgery  on  the  other  hand,  he  can 
not  *  logically  or  consistently  or  legally  be 
punished  for  practising  medicine  and  sur- 
gery merely  because  he  may  be  thought  to 
infringe  in  a  slight  degree  upon  the  domain 
of  the  other  department, — osteopathy.  A 
tree  is  known  by  its  fruit,  a  man  by  his 
companions,  and  legal  terms  by  their  as- 
sociates. The  rule  of  noscitur  a  sociis  re- 
quires that  in  an  act  relating  to  and  regu- 
lating the  practice  of  medicine  and  sur- 
gery and — separately  and  almost  inciden- 
tally— osteopathy,  words  professedly  at- 
tempting to  define  the  practice  of  medicine 
and  surgery,  and  to  fix  the  limits  thereof, 
have  reference  to  and  must  be  associated 
with  and  assimilated  to  the  subject  under 
consideration,  and  the  terms  already  used. 
Hence,  in  this  attempt  found  in  §  1  of  chap-' 
ter  63  of  the  Laws  of  1908,  the  words  '*by 
any  means  or  through  any  medium  whatso- 
ever, or  in  any  manner  whatsoever,"  must 
be  held  to  be  on  a  social  equality,  so  to 
speak,  with  the  words  "medicine  and  sur- 
gery," and  not  with  the  word  "osteopathy," 
for  this  word  does  not  occur  anywhere  in 
the  definition.  These  words  cannot  be  taken 
in  the  utmost  literal  sense,  for  that  would 
force  them  into  the  company  of  such  terms 
as  Fletcherism,  fasting,  ablutions,  vegeta- 
rianism, and  many  others  manifestly  un- 
thought  of  by  the  lawmaking  body.  Our 
legisalture  has,  however,  been  mindful  of 
the  people's  protection  from  professional 
ignorance  and  imposture.  Not  only  has  it 
provided  all  the  safeguards  already  referred 
to,  but  it  has,  by  §  6  of  chapter  254  of  the 
Laws  of  1001,  as  amended  (Laws  1908,  chap. 
63,  §  1,  Gen.  Stat.  1909,  §  8090),  required 
the  possession  of  certain  qualifications  for 
one  who  would  practise  as  an  optician,  and 
has  by  other  enactments  made  similar  pro- 
visions concerning  those  who  would  practise 
optometry  (Laws  1909,  chap.  229,  Gen.  Stat. 
1909,  §§  8786-8802),  embalming  (Laws 
1907,  chap.  387,  as  amended  by  Laws  1909, 
chap.  22.3,  Gen.  Stat.  1909,  §§  8753-8769), 
dentistry  (Laws  1903,  chap.  227,  as  amend- 
ed by  Laws  1907,  chap.  196,  as  amended  by 
Laws  1909,  chap.  127,  Gen.  Stat.  1909,  §§ 
7983-7992),  pharmacy  (Laws  1885,  chap. 
150,  as  amended  by  Laws  1887,  chap.  174,  as 
amended  by  I^ws  1897,  chap.  164,  Gen.  Stat. 
1909,  §§  8095-8112).  Even  our  equine  serv- 
ants  are  not  to  be  treated  by  a  veterinarian 
unless  the  latter  has  passed  a  rigid  ezami- 
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nation  and  procured  a  license  from  the  state 
board  of  veterinary  examiners.  (Laws 
1907,  chap.  388,  as  amended  by  Laws  1908, 
chap.  74,  as  amended  by  Laws  1909,  chap. 
232,  Gen.  Stat.  1909,  §§  8770-8785). 

But  the  legislature  has  not  yet  caught 
up  with  chiropractic,  or  else  it  has  thus  far 
discovered  no  necessity  for  its  regulation. 
That  it  possesses  full  constitutional  power 
to  surround  chiropractic  with  restrictions 
similar  to  those  touching  medicine,  surgery, 
or  osteopathy,  there  can  be  no  question,  but 
it  has  not  done  so.  To  hold  that  it  intend- 
ed to  do  so  in  1908  is  to  decide  that  the 
legislature  intended  to  regulate  a  thing 
whose  definition  could  not  then  be  found 
in  the  latest  dictionary. 

But,  lest  these  remarks  be  considered 
dogmatic,  I  will  refer  to  a  few  decisions 
which  seem  to  give  support  to  the  view 
that  a  reasonable  construction  of  the  pres- 
ent statute  precludes  the  inclusion  of  chiro- 
practic. In  Nelson  v.  State  Bd.  of  Health, 
108  Ky.  769,  50  L.R.A.  383,  57  S.  W.  501, 
it  was  held  by  the  Kentucky  court  of  ap- 
peals that  osteopathy  is  not  the  practice 
of  medicine  in  any  of  its  departments.  The 
act  was  entitled  "An  Act  to  Protect  Citi- 
zens of  this  Commonwealth  from  Empiri- 
cism" (p.  771)  (Laws  1891-93,  chap.  179). 
and  one  section  thereof  prohibited  any  per- 
son living  in  the  state  from  practising  or 
attempting  ''to  practise  medicine  in  any  of 
its  branches,  or  who  shall  treat  or  attempt 
to  treat  any  sick  or  afflicted  person  by  any 
system  or  method  whatsoever  for  reward 
or  compensation"  (p.  774),  without  comply- 
ing with  the  provisions  of  the  act.  The 
court  quoted  with  approval  (p.  779)  from 
Smith  V.  Lane,  24  Hun,  632,  where,  in 
speaking  of  osteopathy,  it  was  said: 
"While  it  might  be  no  benefit,  it  could 
hardly  be  possible  that  it  could  result  in 
harm  or  injury.  .  .  .  His  system  of 
practice  was  rather  that  of  nursing  than  of 
either  medicine  or  surgery.  ...  He  nei- 
ther gave  nor  applied  drugs  or  medicines, 
nor  used  surgical  instruments.  He  was  out- 
side of  the  limits  of  both  professiofis,  and 
neither  one  of  the  schools  or  societies  men- 
tioned in  the  act  had  jurisdiction  over  him." 
pp.  634,  635.  The  Kentucky  court,  in  speak- 
ing of  Nelson,  said:  "If,  by  kneadinj  and 
manipulating  the  body  of  the  patient,  he 
can  give  relief  from  suffering,  we  see  no 
reason  why  he  should  not  be  paid  for  his 
labor  as  other  laborers.  Services  in  knead- 
ing and  manipulating  the  body  are  no  more 
the  practice  of  medicine  than  services  in 
bathing  a  patient  to  allay  his  fever  or  the 
inflammation  of  a  wound."    108  Ky.  782. 

The  supreme  court  of  Ohio,  in  State  v. 
Liffring,  61  Ohio  St.  39,  46  L.R.A.  334,  76 
Am.  St.  Rep.  358,  56  N.   E.  168,  15   Am. 
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Grim.  Rep.  51.6,  decided  that  osteopathy  is 
not  within  the  terms  of  an  act  "to  Regulate 
the  Practice  of  Medicine"  (syl.),  which  for- 
bids the  prescribing  of  any  "drug  or  medi- 
cine or  other  agenc3r"  (syl.)>  by  a  person  not 
registered  by  the  state  board  of  medical  reg- 
istration and  examination.    In  the  opinion 
it  was  said:     "In  obedience  to  the  maxim 
noseitur  a  aociia,  the  meaning  of  the  word 
'agency'  must  be  limited  by  that  of  the  as- 
sociated words  'drug*  and  'medicine.'    .    .    . 
It  requires  the  conclusion  that  the  agency 
intended  by  the  legislature  is  to  be  of  the 
general  character  of  a  drug  or  medicine,  and 
to  be  applied  or  administered  as  are  drugs 
or  medicines,  with  a  view  to  producing  ef- 
fects by  virtue  of  its  own  potency."     pp. 
50,  51.    After  this  decision  the  statute  was 
amended,  bringing  within  the  term  ''prac- 
tice of  medicine"  one  "who  shall  prescribe, 
or  who  shall  recommend  for  a  fee  for  like 
use,  any  drug  or  medicine,  appliance,  appli- 
cation, operation,  or  treatment,  of  whatever 
nature,  for  the  cure  or  relief  of  any  wound, 
fracture,  or  bodily  injury,  infirmity,  or  dis- 
ease" (2  Bates's  Anno.  Stat.  [Ohio]  3d  ed. 
§  4403f),  the  amendment  also  making  spe- 
cific  provision    for   registration    by    osteo- 
paths; and  in  State  v.  Gravett,  65  Ohio  St. 
289,  55  L.R.A.  791,  87  Am.  St.  Rep.  605,  62 
N.  E.  325,  the  amendments  were  held  to  in- 
clude the  practice  of  osteopathy.    This  was 
merely  deciding  that  the  practice  of  osteo- 
pathy was  comprehended  within  the  words 
"appliance,  application,  operation,  or  treat- 
ment, of  whatever  nature,"  and  this  under 
an  act  which  did  not  by  its  title  purport 
to  separate  osteopathy  from  medicine  and 
surgery,  and   which   had   manifestly   been 
amended  for  the  very  purpose  of  including 
osteopathists.       However,     in    Hayden    v. 
State,  81  Hiss.  291,  95  Am.  St.  Rep.  471, 
33  So.  653,  15  Am.  Grim.  Rep.  522,  the  su- 
preme court  of  Mississippi  held  that  osteo- 
pathy was  not  covered  by  a  statute  defin- 
ing the   practice  of  medicine  as   "to  pre- 
scribe or  direct  for  the  use  of  any  person 
any  drug,   medicine,  appliance,  or   agency 
.    •    .    for  the  cure  of  any  disease"  (syl.) 
or  injury,  not  being  either  an  appliance  or 
an  agency  within  the  meaning  of  the  act. 
The  court  said:     "A  wise  legislatiire  some 
time    in   the    future   will    doubtless   make 
suitable  regulations  for  the  practice  of  os- 
teopathy, so  as  to  exclude  the  ignorant  and 
unskilful   practitioners   of   the  art   among 
them.     The  world  needs  and  may  demand 
that  nothing  good  or  wholesome  shall  be 
denied  from  its  use  and  enjoyment."     p. 
299. 

In  Bennett  r.  Ware,  4  Ga.  App.  293,  61 
8.  E.  546,  the  court  of  appeals  of  Georgia, 
in  1908,  held  that  prima  facie  a  "magic 
healer"  who  takes  the  money  of  the  sick, 
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and  professes  to  Aesl  them  without  the  use 
of  medicine  by  placing  his  hands  upon  that 
portion  of  the  body  that  is  affected  by  pain, 
and  claims  that  the  healing  results  from 
"magic  power  given  directly  from  the  Lord," 
is  engaged  in  a  fraudulent  practice,  but 
that  he  is  not  thereby  engaged  in  the  prac- 
tice of  medicine.  The  statute  under  which 
this  "magic  healer"  was  prosecuted  pro- 
vided that  "the  words  'practise  medicine' 
shall  mean  to  suggest,  recommend,  pre- 
scribe, or  direct,  for  the  uee  of  any  person, 
any  drug,  medicine,  appliance,  apparatus, 
or  other  agency,  whether  material  or  not 
materia],  for  the  cure,  relief,  or  palliation 
of  any  ailment  or  disease  of  the  mind  or 
body,  or  for  the  cure  or  relief  of  any  wound, 
fracture,  or  other  bodily  injury  or  any  de- 
formity, after  having  received  or  with  the 
intent  of  receiving  therefor,  either  directly 
or  indirectly,  any  bonus,  gift,  or  compen- 
sation." 1  Ga.  Gode,  §  1478.  The  court 
held  that  an  examination  of  the  statute 
showed  an  intention  to  recognize  only  thrco 
systems  or  schools  of  medicine, — the  allo- 
pathic, homeopathic,  and  eclectic;  no  means 
being  provided  for  a  practitioner  of  any 
other  school  to  secure  a  license.  In  answer 
to  the  argument  that  the  definition  just 
quoted  embraced  the  practice  under  consid- 
eration, the  court  said:  "It  may  be  con- 
ceded that  the  words  'material  or  not  ma- 
terial' are  sufficiently  broad  to  include  at 
least  every  human  or  natural  agency.  But 
was  it  intended  by  the  legislature  to  de- 
nominate as  a  medical  agency,  whether  ma- 
terial or  not  material,  an  agency  claimed 
to  be  supernatural?  ...  In  other  words, 
the  word  'agency,'  even  as  qualified  by  the 
words  'material  or  not  material,'  was  in- 
tended by  the  legislature  to  mean  a  sub- 
stance of  the  general  character  of  a  drug 
or  medicine  or  surgical  apparatus  or  ap- 
pliance; the  obvious  purpose  being  to  pro- 
tect society  against  the  evils  which  might 
result  from  the  use  of  drugs  and  medicines 
by  the  ignorant  and  unskilful."  4  Ga. 
App.  297,  298. 

In  People  use  of  State  Bd.  of  Health  v. 
Smith,  208  111.  31,  69  N.  E.  810,  a  traveling 
seller  of  spectacles  advertised  himself  as  a 
Famous  eye  expert  and  invited  those  af- 
flicted with  divers  ills,  including  dizzJness, 
neuralgia,  headaches,  trembling  spells,  and 
various  nervous  brain  affections,  to  call  on 
him  and  have  spectacles  fitted,  which  woiild 
benefit  his  patrons.  It  was  held  that  while 
it  is  a  well-known  fact  that  headaches, 
'lizziness,  and  other  similar  ailments  often 
result  from  defective  vision,  which  may  be 
relieved  by  the  use  of  spectacles,  still,  to 
hold  that  this  man  was  professing  "to 
treat,  operate  on,  or  prescribe  for  any  physi- 
cal ailment  or  any  physical  injury  to  or 
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deform  it  J  of  another^  (p*  33),  was  not  war- 
ranted. The  court  said:  "While  the  stat- 
ute under  consideration  is  a  wise  and  hu- 
mane regulation  for  the  protection  of  the 
public,  and  should  be  rigidly  enforced,  the 
construction  here  contended  for  could  have 
no  other  effect  than  to  bring  it  into  dis- 
repute."   p.  34. 

While  we  are  not  advised  what  qualifica- 
tions the  school  which  graduated  the  appel- 
lee required  him  to  possess,  the  presump- 
tion of  innocence  is  probably  broad  enough 
to  warrant  the  assumption  that  the  require- 
ment was  reasonable,  and  that  the  graduate 
has  some  skill  and  knowledge  touching  the 
practice  of  chiropractic.  He  offers  to  be  ex- 
amined; but  no  one  on  the  board  knows  how 
to  conduct  the  examination,  for  the  statute 
has  given  no  directions.  Two  reasons  exist 
why  we  cannot  assume  that  the  public 
needs  protection  from  the  appellee:  One, 
that  there  is  no  evidence  that  his  practice 
is  in  any  way  harmful;  the  other,  that  a 
vigilant  legislature  has  either  not  heard  of 
chiropractic  at  all,  or  has  heard  no  harm 
of  it,  for  the  crimes  act  has  not  been  so 
enlarged  as  to  bring  the  chiropractor  with- 
in its  field  of  operation.  Indeed,  the  first 
count  of  the  information  only  charges  that 
the  appellee  practised  medicine  and  sur- 
gery by  attempting  to  treat  one  afilicted 
with  bodily  infirmities,  ''by  then  and  there 
pretending  to  adjust  the  vertebrae  of  the 
said  William  Mershon,  Sr."  While,  as  al- 
ready suggested,  we  should  not  assume 
without  proof  that  adjusting  the  vertebree 
is  harmful,  by  so  much  the  more  we  should 
withhold  the  assumption  that  Mr.  Mershon 
was  injured  by  the  chiropractor's  pretending 
to  do  so.  Practising  medicine  by  attempt- 
ing to  treat  one  by  pretending  to  adjust 
the  vertebree  has  not  in  my  judgment  been 
legislatively  elevated  to  the  dignity  of  a 
crime. 

The  ruling  of  the  trial  court  should  be  af- 
firmed as  to  the  first  and  sixth  counts  of 
the  information. 
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(206  N.  Y.  423,  98  N.  E.  750.) 

Highway  —  duty  to  maintain  barriers 
ontAlde  traveled  roadway. 

1.  The  statutory  liability  of  a  town  for 

Note.  —  As  to  liability  of  town  for  ob- 
struction or  defect  outside  of  traveled  por- 
tion of  highway,  see  note  to  Blankenship  v. 
King  County,  40  L.R.A.(N.S.)  182,  and 
related  notes  there  referred  to. 
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injury  caused  by  the  neglect  of  its  high- 
way commissioners  to  keep  in  repair  ita 
highways  and  bridges  does  not  ertend  to 
an  injury  caused  by  failure  to  extend  a 
guard  for  a  culvert  embankment  outside 
the  traveled  part  of  the  highway,  so  that 
a  traveler  whose  horse  had  wandered  in 
the  dark  out  of  the  beaten  path  was  car- 
ried over  the  embankment. 

Same  —  notice  of  defect  —  town  clerk 
—  sufficiency. 

2.  Notice  to  the  town  clerk  of  a  defect  in 
a  highway  is  not  sufficient  to  charge  the 
to^^nship  with  liability  for  an  accident  be- 
cause of  it,  if  the  responsibility  for  the 
condition  of  the  highway  is  by  statute 
placed  upon  the  highway  commissioners. 

Evidence  —  defect  in  highway  —  other 
accidents. 

3.  In  a:)  action  to  hold  a  town  liable  for 
injury  on  a  highway  because  of  an  al- 
leged defect,  evidence  is  not  admissible  of 
another  accident  near  the  place  of  an  en- 
tirely different  nature,  to  which  the  al- 
leged defect  could  in  no  way  have  con- 
tributed. 

(May  21,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Onondaga 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

Statement  by  Collin,  J.: 

The  action  is  to  recover  the  damages  re- 
sulting from  personal  injuries  to  plaintiff 
by  reason  of  the  negligence  of  the  conunis- 
sioners  of  highways  of  the  defendant  in  fail- 
ing to  maintain  a  guard  wall  upon  the 
north  end  of  a  culvert  within  a  public 
highway,  from  which  plaintiff's  horse  fell. 
The  jury  might  have  found  as  the  facta 
most  favorable  to  the  allegations  of  plain- 
tiff: 

The  highway  at  the  locality  in  question 
ran  substantially  east  and  west,  but 
through  several  hundred  feet  just  east  of 
the  culvert  it  deflected  slightly  toward  the 
south.  The  plaintiff,  driving  a  single  horse 
hitched  to  a  democrat  wagon,  was  approach- 
ing the  culvert  from  the  east.  The  culvert 
bridged  a  creek,  and  was  a  stone  structure 
surfaced  with  dirt.  It  was  22  feet  and  8 
inches  north  and  south  as  a  part  of  and  at 
right  angles  with  the  highway;  and  the  dis- 
tance from  its  east  to  its  west  edge  was 
12  feet.  About  twenty  years  prior  to  the 
accident,  it  was  reconstructed;  and  there 
was  built  upon  each  end  a  guard  wall  of 
stone,  about  2  feet  in  height  and  28  inchee 
wide.  Between  them  was  a  level  roadway 
of  18  feet.     At  the  time  of  the  accident, 
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•nd  through  the  two  or  three  yearfl  last 
prior  to  it,  a  part  of  the  north  wall  waa 
gone  bj  falling  into  the  creek  beneath.  Its 
eaatem  3  feet,  approximately,  were  wholly 
gone,  8o  that  the  surface  of  the  roadway  at 
that  particular  place  extended  to  the  north- 
ern edge  of  the  culvert;  through  the  2  feet, 
approximately,  next  west,  it  was  about  6 
inches  high;  through  the  next  2  or  3  feet, 
it  was  about  12  inches  high;  and  through 
the  remaining  part,  its  original  condition 
was  intact.  The  bed  of  the  creek  flowing 
through  it  was,  upon  its  north  side,  7  feet 
4  inches  below  the  surface  of  the  roadway 
upon  it.  The  highway  was  in  the  country, 
had  the  ordinary  dirt  surface,  and  was 
largely  used.  Its  roadway  or  traveled  part 
was  "turnpiked"  or  crowned,  so  that  it 
sloped  either  way  from  its  center  to  a 
shoulder  or  grassy  bank,  the  height  of  which 
is  not  stated,  but  the  photographs  in  evi- 
dence indicate  that,  while  apparent,  it  did 
not  exceed  1  foot.  At  a  point  86  feet  east 
of  the  culvert,  the  width  of  the  roadway  or 
distance  between  the  shoulders  was  15^ 
feet,  26  feet  east  of  the  culvert  it  was  15 
feet,  and  10  feet  east  of  the  culvert  it  was 
13^  feet.  Its  northern  shoulder  east  of  and 
contiguous  to  the  culvert  was  a  substantial 
distance  further  south  than  was  the  south 
side  of  the  north  guard  wall.  In  other 
words,  the  north  guard  wall  was  outside  to 
the  north  of  the  north  bank  or  shoulder  of 
the  roadway.  The  roadway  was  smooth, 
solid,  and  in  good  condition.  About  20  feet 
north  of  the  north  shoulder  was  a  ditch 
which  extended  from  the  creek  easterly. 
The  surface  between  the  north  shoulder  and 
the  ditch  sloped,  with  more  or  less  uneven- 
ness,  toward  the  ditch  and  grass;  weeds  and 
bushes  were  growing  upon  it. 

The  plaintiff,  driving  westerly  at  about  9 
o'clock  in  the  night  of  September  30,  1908, 
was  approaching  this  culvert.  He  had  been 
over  the  road  a  good  many  times.  He  alone 
described  the  accident,  and  in  these  words: 
"The  wind  was  blowing  awfully  strong  from 
the  south.  It  was  awfully  cloudy;  and  it 
was  a  fleeting  rain.  When  I  got  near  this 
spot  where  I  went  off,  it  was  a  dense  dark- 
ness. The  horse  made  a  stumble  and  went 
down  on  his — ^as  I  thought  on  his  knees. 
I  had  the  lines  in  both  hands.  He  pretty 
nearly  pulled  me  over  the  dashboard.  He 
most  rallied  from  that,  and  went  down 
again.  Then  the  wagon  and  him  and  me 
all  went.  I  was  thrown  clear  over  the 
wagon,  I  think."  After  the  fall  the  plain- 
tiff lay  upon  the  north  side  of  the  ditch,  20 
feet  from  the  north  shoulder  bf  the  road- 
wav,  and  5  or  6  feet  east  of  the  eastern 
line  of  the  culvert  extended;  the  horse, 
still  hitched  to  the  wagon,  was  lying  upon 
his  side,- about  5  feet  north  of  the  culvert, 
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with  his  head  in  the  creek,  his  feet  toward 
the  roadway  and  hia  body  extending  east- 
erly in  the  creek  and  up  its  east  bank. 
The  wagon,  completely  overturned,  lay 
straight  behind  the  horse,  parallel  with  the 
roadwa;  its  southern  side  being  4  feet 
from  the  north  shoulder  of  the  roadway, 
and  its  hind  end  about  12  feet  east  from 
the  easterly  edge  of  the  creek.  The  com- 
missioners of  highways  had  funds  available 
for  the  restoration  of  the  wall  or  any  rep- 
aration required.  So  far  as  appears,  no 
accident  had  ever  occurred  upon  the  culvert 
or  highway  of  any  nature,  caused  by  the 
demolition  of  the  wall,  and  no  complaint 
made  concerning  its   condition. 

At  the  close  of  the  entire  evidence,  the 
trial  court  denied  the  motion  of  the  defend- 
ant that  the  plaintiff  be  nonsuited  on  the 
grounds  that  the  proof  failed  to  show  negli- 
gence on  the  part  of  the  commissioners  of 
highways  or  of  the  defendant,  or  freedom 
from  contributory  negligence  on  the  part 
of  the  plaintiff,  and  submitted  the  issues  to 
the  jury.  Thereto  the  defendant  excepted. 
The  appellate  division  did  not  unanimously 
render  its  judgment  ^  ^    ....  ,^  ^^         ^ 

Mr.  IJeroy  B.  Williams,  with*Mr.  John 
O.  Mcl/aughlin,  for  appellant: 

The  condition  of  the  highway  was  not 
such  as  to  charge  the  defendant  with  negli- 
gence. 

Mack  T.  Shawangunk,  98  App.  Div.  577, 
90  N.  Y.  Supp.  760;  Patchen  v.  Walton,  17 
App.  Div.  158,  45  N.  Y.  Supp.  145;  Young 
V.  Macomb,  11  App.  Div.  480,  42  N.  Y. 
Supp.  351;  Grant  v.  Enfield,  11  App.  Div. 
358,  42  N.  Y.  Supp.  107 ;  Waller  v.  Hebron, 
5  App.  Div.  577,  39  N.  Y.  Supp.  381;  Sut- 
phen  V.  North  Hempstead,  80  Hun,  409,  30 
N.  Y.  Supp.  128;  Wade  v.  Worcester,  134 
App.  Div.  51,  118  N.  Y.  Supp.  657;  Glaaier 
V.  Hebron,  131  N.  Y.  447,  30  N.  E.  239; 
Hubbell  V.  Yonkers,  104  N.  Y.  434,  68  Am. 
Rep.  622,  10  N.  E.  858;  King  v.  Fort  Ann, 
180  N.  Y.  600,  73  N.  E.  481 ;  Lane  v.  Han- 
cock,  142  N.  Y.  610,  37   N.  E.  473. 

Evidence  of  a  conversation  by  a  witness 
with  the  town  clerk,  claimed  to  show  actual 
notice  to  the  town  of  the  alleged  dangerous 
condition  of  this  road,  was  improperly  re- 
ceived, the  question  being  whether  the  com- 
missioner of  highways,  not  the 'town  clerk, 
had  notice. 

Allen  V.  Allen,  33  App.  Div.  463,  63  N. 
Y.  Supp.  800 ;  Riley  v.  Eastchester,  18  App.* 
Div.  94,  45  N.  Y.  Supp.  448;  Bullock  v. 
Durham,  64  Hun,  380,  16  N.  Y.  Supp.  635; 
Fox  V.  Manchester,  183  N.  Y.  141,  2  L.R.A. 
(N.S.)  474,  76  N.  E.  1116;  White  v. 
Lewiston  &  Y.  Frontier  R.  Co.  94  App.  Div. 
4,  87  N.  Y.  Supp.  901;  Booth  v.  Orleans, 
66  Misc.  339,  123  N.  Y.  Supp.  700;   Bush 
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ir.  Geneva,  8  Thomp.  ft  G.  409;  Pierrepont 
▼.  Lovelass,  4  Hun,  696;  Touhey  v.  Roches- 
ter, 64  App.  Div.  56,  71  N.  Y.  Supp.  661. 

It  was  reversible  error  for  the  court  to 
admit  evidence  that  a  load  of  straw  tipped 
over  and  left  the  road  at  a  point  42  feet 
east  of  this  culvert,  in  December,  1907, 
when  the  roadway  was  covered  with  sloping 
ice. 

Waller  v.  Hebron,  5  App.  Div.  577,  39  N. 
Y.  8upp.  381;  Brady  v.  Manhattan  R.  Co. 
127  N.  Y.  46,  27  N.  E.  368;  Dye  v.  Dela- 
ware, L.  k  W.  R.  Co.  130  N.  Y.  673,  29  N. 
E.  320;  Harrison  v.  New  York  C.  k  H.  R. 
R.  Co.  195  N.  Y.  91,  87  N.  E.  802;  Fordham 
v.  Governeur,  160  N.  Y.  541,  55  N.  E.  290. 

Mr.  WllllHin  Kennedy,  for  respondent: 

Defendant  was  negligent  in  permitting 
this  culvert  and  its  approaches  to  remain 
without  a  railing  or  guard  wall  for  up- 
wards of  three  years. 

Ivory  V.  Deerpark,  116  N.  Y.  476,  22 
N.  E.  1080;  Pelkey  v.  Saranac,  67  App. 
Div.  337,  73  N.  Y.  Supp.  493;  Wood  v. 
Gilboa,  146  N.  Y.  383,  42  N.  E.  544,  76 
Hun,  175,  27  N.  Y.  Supp.  686;  Maxim  v. 
Champion,  119  N.  Y.  626,  23  N.  E.  1144, 
60  Hun,  88,  4  N.  Y.  Supp.  515;  Bryant  v. 
Randolph;  133  N.  Y.  70,  30  N.  E.  657. 

Mr.  Jones,  highway  commissioner  of  de- 
fendant town,  actually  knew  that  this  cul- 
vert was  unguarded  and  dangerous  for  a 
period  of  three  years  before  plaintiff  was 
injured.    Notice  was  not  required. 

Bryant  v.  Randolph,  133  N.  Y.  70,  30  N. 
E.  657;  Shaw  v.  Potsdam,  11  App.  Div.  508, 
42  N.  Y.  Supp.  779;  Vandewater  v.  Wap- 
pinger,  69  App.  Div.  325,  74  N.  Y.  Supp. 
699. 

The  evidence  of  the  witness  Hooper  was 
competent  to  show  the  necessity  of  a  bar- 
rier at  this  culvert. 

Quinlan  v.  Utica,  11  Hun,  217,  affirmed 
in  74  N.  Y.  603. 

Collin,  J.,  delivered  the  opinion  of  the 
'    court: 

Under  the  statutes,  the  defendant  is  lia- 
ble to  the  plaintiff,  provided  his  damages 
came  by  reason  of  a  defect  in  the  highway, 
existing  because  of  the  neglect  of  its  com- 
missioners of  highways.  Laws  of  1881, 
chap.  700;  Laws  of  1890,  chap.  568,  §§  16, 
17;  Laws  of  1909,  chap.  30,  §§  43,  74,  75 
(Consol.  Laws  1909,  chap.  25).  The  com- 
missioners were  under  the  statutory  duty 
to  care  for  and  cause  to  be  kept  in  repair 
the  highways  and  bridpres  of  the  town 
(Laws  of  1890,  chap.  568,  §  4) ;  and  the 
common  law  of  this  state  gives  a  right  of 
action  against  commissioners  of  highways 
who  act  contrary  to,  or  omit  to  act  in  ac- 
cordance with,  their  duty  to  a  person  in- 
jured thereby;  and  this  right  of  action  it 
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is  which  the  statute  made  maintainable 
against  the  town.  Bryant  v.  Randolph,  133 
N.  Y.  70,  30  N.  E.  657;  Lane  v.  Hancock, 
142  N.  Y.  510,  37  N.  E.  473.  In  this  case 
a  question  is:  Does  the  evidence  show  or 
tend  to  show  that  an  omission  of  the  com- 
missioners, inconsistent  with  and  contrary 
to  ordinary  and  reasonable  foresight,  appre- 
hension, and  diligence,  caused  the  injuries 
of  the  plaintiff?  If  it  does  not,  the  excep- 
tion of  the  defendant  to  the  denial  of  its 
motion  for  the  nonsuit  was  well  taken. 

The  court  charged  that  the  plaintiff  could 
not  recover  unless  his  horse  went  off  the 
bulvert  at  the  north  end  of  it.  The  location 
of  the  horse,  wagon,  and  the  plaintiff,  and 
the  physical  conditions  following  the  acci- 
dent, forbid  the  finding  or  the  inference  that 
the  horse  passed  upon  the  culvert  from  the 
part  of  the  highway  contiguous  to  the  cul- 
vert,  and  traveled  and  held  out  to  the  pub- 
lic for  use.  The  plaintiff  lay  20  feet  from 
the  north  shoulder  and  more  than  26  feet 
from  the  center  of  the  roadway,  and  6  feet 
east  of  the  east  edge  of  the  culvert  extended 
northerly.  Tlie  horse  and  wagon  were  in 
line  easterly  from  the  north  and  south  cen- 
ter line  of  the  culvert  extended,  and  practi- 
cally parallel  with  the  culvert  and  roadway. 
The  horse  stumbled  while  walking  against 
or  upon  the  north  guard  wall  as  it  re- 
mained. Upon  the  roadway  south  of  it, 
there  was  nothing  to  cause  it  to  stumble. 
From  these  facts,  there  cannot  legitimately 
and  reasonably  be  drawn  the  inference  that 
the  horse  passed  upon  the  culvert  from  the 
roadway,  the  north  shoulder  of  which  was 
a  considerable  distance  from  the  interior 
line  of  the  guard  wall^  and  then  turned  at 
a  sharp  angle  upon  this  wall.  These  facts 
compel  the  clear  and  certain  inferences  that 
the  horse  strayed  from  the  roadway  upon 
the  part  north  of  it,  at  some  point  east  of 
the  culvert,  and,  proceeding  upon  the  part 
not  prepared  or  intended  for  travel,  passed 
from  it  upon  that  part  of  the  culvert  occu- 
pied originally  by  the  wall,  and,  reaching 
the  part  of  the  wall  still  standing,  stumbled, 
lost  its  balance,  and  fell  broadside,  over- 
turning the  wagon  with  such  force  and 
velocity  that  the  plaintiff  was  flung  from 
it  north  to  the  ditch. 

The  commissioners  of  highways  were  not 
negligent  in  omitting  to  maintain  a  guard 
rail  or  fence  upon  the  north  boundary  of  the 
roadway.  It  is  a  matter  of  common  intelli- 
gence, as  well  as  of  law,  that  a  reasonably 
safe  condition  of  a  highway  for  the  travel 
to  which  it  is  subject  is  all  that  is  prac- 
ticable, and  that  adjoining  roadways  fitted 
and  intended  for  use  are  spaces  in  the  high- 
ways unsuitable  and  dangerous  for  travel. 
Highway  authorities  are  not  under  the  duty 
of  obstructing  travelers  from  straying  in^o 
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those  spaces.  They  are  bound  to  maintain 
guard  rails  or  barriers  only  to  protect  those 
traveling  within  the  «pace  prepared  and  of- 
fered for  that  purpose,  against  dangers  in 
such  close  proximity  thereto  as  to  make 
traveling  on  it  perilous,  or  where  there  are 
other  unusual  or  exceptional  conditions.  If 
the  horse  of  the  plaintiff  had  passed  a  few 
feet  farther  north  and  fallen  down  the  bank 
of  the  creek,  the  defendant  would  not  be  lia- 
ble, because  it  was  proceeding  upon  a  part 
of  the  highway  which  had  not  been  pre- 
pared for  public  travel,  and  in  so  doing  fell. 
The  actual  occurrence  cannot  be  differentiat- 
ed from  the  assumed.  If  there  had  been  a 
guard  rail  along  the  inside  of  the  wall,  as  it 
remained,  to  the  east  edge  of  the  culvert, 
the  accident  might  have  happened  as  it  did. 
The  town  is  not  responsible  for  the  injuries 
sustained  by  the  plaintiff  consequent  upon 
his  straying  from  the  adequate  and  suitable 
roadway  prepared  for  travelers.  To  hold 
that  the'  defendant  may  be  made  liable  for 
accidents  as  independent  of  negligence  on 
the  part  of  the  commissioners,  and  as  un- 
likely and  unapprehended  as  was  this, 
would  charge  them  with  an  enlarged,  un- 
just, and  harsh  responsibility  and  risk. 
King  V.  Ft.  Ann,  180  N.  Y.  496,  73  N.  E. 
481;  Glasier  v.  Hebron,  131  N.  Y.  447,  30 
N.  E.  239;  Hubbell  v.  Yonkers,  104  N.  Y. 
434,  68  Am.  Rep.  622,  10  N.  E.  858; 
Marshall  v.  Ipswich,  110  Mass.  522;  Adams 
V.  Natick,  13  Allen,  429;  Dougherty  v. 
Horseheads,  159  N.  Y.  164,  63  N.  E.  799; 
Lane  v.  Hancock,  142  N.  Y.  510,  37  N.  E. 
473. 

Errors  prejudicial  to  defendant  and  duly 
excepted  to  were  made  in  the  admission  of 
certain  testimony  in  the  plaintiff's  behalf, 
under  due  objection  by  the  defendant.  A 
part  of  such  testimony  was  that  the  wit- 
ness giving  it  told  the  town  clerk  of  the  de- 
fendant, about  four  years  before  the  acci- 
dent, that  the  condition  of  the  road  east 
of  the  culvert  was  dangerous  after  the 
willow  trees  upon  the  north  of  the  roadway, 
with  low  hanging  branches  extending  to  it, 
had  been  cut,  and  there  ought  to  be  some- 
thing there  to  protect  the  road.  In  admit- 
ting it,  the  court  said,  "I  will  receive  it 
simply  for  the  purpose  of  showing  notice." 
As  already  stated,  the  statute  placed  upon 
the  commissioners  of  highways  the  care  and 
superintendence  of  the  highways  of  the 
town,  and  made  it  their  duty  to  properly 
maintain  them.  The  town  clerk  had  no 
control  of  or  duty  in  regard  to  them;  nor 
was  he  in  any  sense  the  agent  or  repre- 
sentative of  the  commissioners.  His  knowl- 
edge was  not  their  knowledge;  and  the  no- 
tice to  him  was  not  notice  to  them.  The 
evidence  was  therefore  incompetent  and  ir- 
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relevant.  Touhey  v.  Rochester,  64  App.  Div. 
56,  71  N.  Y.  Supp.  661. 

A  witness  for  the  plaintiff  testified,  under 
due  objection  and  exception,  that  in  Decem- 
ber, 1907,  another  person  and  himself  were 
driving  a  team  hitched  to  a  sleigh  loaded 
with  straw,  over  this  road,  which  was  cov- 
ered with  ice  and  very  slippery,  and  when 
the  front  end  of  the  sleigh  had  reached  a 
point  42  feet  east  of  the  culvert,  the  sleigh 
tipped  over  to  the  north.  This  occurrence 
was  under  conditions  wholly  dissimilar  to 
those  attending  the  injuries  to  the  plaintiff. 
Proving  it  did  not  tend  to  prove  that  the 
condition  of  the  place  of  the  accident  to 
plaintiff  made  it  dangerous  at  that  time  or 
ever  before.  The  testimony  did  not  impart 
to  the  jury  any  truth  which  justly  or  with 
fairness  to  the  defendant  should  have  en- 
tered into  their  deliberations,  and  its  ad- 
mission was  error.  Brady  v.  Manhattan  R. 
Co.  127  N.  Y.  46,  27  N.  E.  368;  Harrison 
V.  New  York  C.  &  H.  R.  R.  Co.  196  N.  Y. 
86,  87  N.  E.  802. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Cullen,  Ch.  J.,  and  Gray,  Werner, 
Wlllard,  Bartlett,  Hiscock,  and  Chase, 
JJ.,  concur. 
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STATE  OF  ARKANSAS. 

(96  Ark.  148,  131  S.  W.  336.) 

Larceny  —  honest  belief  of  ownership 
—  effect. 

1.  One    taking    property    in    good    faith, 

Note.  —  Larceny  or  enihezzlentent  €is 
affected  hy  belief  in  right  to  property 
taken. 

I.  Larceny. 

a.  In  general,  660. 

b.  Taking  property  to  pay  or  secure 

debt,    653. 

c.  Taking  property   from  an  officer, 

663. 

d.  Retaking    upon    failure   to   carry 

out  contract,  663. 

e.  Assisting  one  believed  to  be  the 

owner,   664. 

f.  Taking  by  authority  of  third  per- 

son. 

1.  Generally,  664. 

2.  Of  employer,  564. 

g.  Bona    fides    as   question    for    the 

jury,   564. 
h.  Burden  of  proof  as  to  good  faith, 

664. 
i.  Evidence  of  good  faith, 666. 
j.  Effect    of    subsequent    conversion, 

656. 
k.  Effect  of  custom  or  usage,  655. 
II.  Embezzlement,  566. 
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under  the  honest  belief  that  it  is  his,  is 
not  guilty  of  larceny,  although  hia  belief 
proves  to  be  erroneous. 

Same  —  conversion  after   discovering 
mistake  —  effect. 

2.  One  is  not  guilty  of  larceny  because 
after  taking  property  in  good  faith,  under 
the  honest  belief  that  it  belongs  to  him,  he 
converts  it  to  his  own  use  upon  discover- 
ing that  he  is  mistaken  as  to  hia  owner- 
ship. 

(October  17,  1910.) 

APPEAL  by  defendant  from  a  Judgment 
of    the    Circuit    Court    for    Sebastian 
County   convicting   him   of  grand   larceny. 
Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Holland  *  Holland,  for  ap- 
pellant: 

One  who  has  acquired  possession  bona 
fide  cannot  thereafter  commit  larceny  of 
the  thing  so  possessed. 

Fulton  V.  State,  13  Ark.  168;  Robinson 
V.  State,  11  Tex.  App.  403,  40  Am.  Rep. 
790;  Siemers  v.  State,  —  Tex.  Crim.  Rep. 
— ,  65  S.  W.  334;  Ward  v.  State,  70  Ark. 
204,  66  S.  W.  926;  Conley  v.  State,  69  Ark. 
454,  64  S.  W.  218,  14  Am.  Crim.  Rep.  447 ; 
Gooch  V.  State,  60  Ark.  6,  28  S.  W.  610; 
Wood  V.  State,  34  Ark.  344,  36  Am.  Rep. 
13;  Blair  v.  State,  —  Ark.  — ,  71  S.  W.  482; 
Brown  v.  State,  28  Ark.  126;  26  Cyc.  64 
note  64. 

The  taking  of  the  property  and  its  pos- 
session is  only  a  fact,  and  in  itself  not  suf- 


The  inquiry  here  is  simply  whether  one 
is  guilty  of  larceny  or  embezzlement  who 
takes  or  appropriates  property  under  an 
honest  belief  in  the  right  tnereto;  and  the 
question  whether  he  is  guilty  of  another 
offense,  such  as  trespass,  is  not  within  the 
scope   of   this   note. 

For  a  note  on  the  right  of  one  to  testify 
as  to  his  intent,  see  23  L.R.A.(N.S.)  390. 
As  to  taking  of  property  by  general  owner 
for  purpose  of  defeating  lien  thereon,  as 
larceny,  see  12  LJl.A.(N.S.)  94.  As  to 
liability  of  an  officer  for  larceny  in  acting 
under  a  writ  of  execution  regular  on  its 
face,  see  3  L.R.A.(N.S.)  508.  As  to  wheth- 
er one  may  be  guilty  of  theft  of  his  own 
property,  see  4  L.R.A.  292.  As  to  larceny 
of  property  found,  see  30  L.R.A.(N.S.)  339. 
For  a  note  on  extortion  or  robbery  as 
affected  by  right,  or  belief  in  right,  to 
property  sought  to  be  secured,  see  40  L.R.A. 
^(N.S.)   801. 

I.  Larceny. 

a.  In  general. 

Since  one  who  takes  what  he  believes  to 
be  his  own  has  not  the  intent  of  a  thief, 
a  bona  fide  claim  of  right  to  take  is  in- 
compatible with  an  intent  to  steal;  and  one 
who  takes  under  a  bona  fide  claim  of  right 
to  do  so  is  not  guilty  of  larceny.  25  Cyc. 
49.  And  this  principle  has  been  adhered 
to  in:  McMuIlcn  v.  State,  53  Ala.  531; 
Morningstar  v.  State,  55  Ala.  148;  Bonham 
V.  State,  65  Ala.  450;  Morrisette  v.  State, 
77  Ala.  71;  Miller  v.  Territory,  9  Ariz. 
123,  80  Pac.  321;  Blair  v.  State,  —  Ark. 
— ,  71  S.  W.  482;  Rugless  v.  Stote,  97  Ark. 
152,  133  S.  W.  600;  People  v.  Devine,  95 
Cal.  227,  30  Pac.  378;  People  v.  Hoagland, 
138  Cal.  338,  71  Pac.  359,  14  Am.  Crim. 
Rep.  305;  Miller  v.  People,  4  Colo.  182; 
State  V.  Main,  75  Conn.  55,  62  Atl.  257; 
SUte  V.  Pullen,  3  Penn.  (Del.)  184,  50 
Atl.  538;  Baker  v.  State,  17  Fla.  406; 
Dean  v.  State,  41  Fla.  291,  79  Am.  St.  Rep. 
186,  26  So.  638,  11  Am.  Crim.  Rep.  567; 
Higginbotham  v.  State,  42  Fla.  573,  89 
Am.  St.  Rep.  237,  29  So.  410;  Muagrove 
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V.  State,  6  Ga.  App.  467,  63  S.  £.  638; 
Brundage  v.  State,  7  Ga.  App.  726,  67 
S.    E.    1051;    Newton   Mfg.    Co.   v.   White, 

63  Ga.  697;  Causey  v.  State,  79  Ga.  564, 
11  Am.  St.  Rep.  447,  5  S.  £.  121;  James 
V.  State,  114  Ga.  96,  39  S.  E.  946;  State 
V.  Bond,  8  Iowa,  640;  State  v.  Wasson, 
126  Iowa,  320,  101  N.  W.  1125;  Ross  v. 
Com.  14  Ky.  L.  Rep.  269,  20  S.  W.  214; 
Com.  V.  Weld,  Thacher,  Crim.  Cas.  157; 
McDaniel  v.  State,  16  Miss.  401,  47  Am. 
Dec.  93;  State  v.  Ravenscraft,  62  Mo. 
App.  109;  State  v.  Claybaugh,  138  Mo. 
App.  360,  122  S.  W.  319;  Witt  v.  State, 
9  Mo.  671;  State  v.  Homes,  17  Mo.  379, 
67  Am.  Dec.  269;  State  v.  Moore,  125  Iowa, 
749,  101  N.  W.  732;  Mead  v.  State,  25 
Neb.  444,  41  N.  W.  277;  People  v.  Grim, 
3   N.  Y.   Crim.   Rep.   317;    State  v.   Deal, 

64  N.  C.  270;  State  v.  Thompson,  95  N. 
C.  696;  Johnson  v.  United  States,  2  Okla. 
Crim.  Rep.  16,  99  Pac.  1022;  Com.  v. 
Swayne,  1  Pa.  Super.  Ct.  547;  State  v. 
Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481; 
Herber  v.  State,  7  Tex.  69;  Gardiner  v. 
State,  33  Tex.  692;  Mullins  v.  Stote,  37 
Tex.  337;  Kay  v.  State,  40  Tex.  29;  Varas 
V.  State,  41  Tex.  527;  Johnson  v.  State,  41 
Tex.  608;  Smith  v.  State,  42  Tex.  444; 
Darnell  v.  State,  43  Tex.  147;  Overton  v. 
State,  43  Tex.  616;  Miles  v.  State,  1  Tex. 
App.  510;  Harris  v.  State,  2  Tex.  App.  102; 
Neely  v.  Stote,  8  Tex.  App.  64;  Sigler  v. 
State,  9  Tex.  App.  427;  Ainsworth  v.  Stote, 
11  Tex.  App.  339;  Seymore  v.  State,  12 
Tex.  App.  391;  Evans  v.  State,  15  Tex. 
App.  31;  Madison  v.  State,  16  Tex.  App. 
435;  Harris  v.  Stote,  17  Tex.  App.  177; 
Winn  V.  State,  17  Tex.  App.  284;  Boyd  v. 
Stato,  18  Tex.  App.  339;  Tarin  v.  State, 
19  Tex.  App.  359;  Lawrence  v.  State,  20 
Tex.  App.  636;  Britt  v.  Stato,  21  Tex. 
App.  215,  17  S.  W.  256;  Wilkerson  v.  State, 
21  Tex.  App.  501,  2  S.  W.  857;  Owens  v. 
Stoto,  21  Tex.  App.  .679,  2  S.  W.  808; 
Demint  v.  State,  26  Tex.  App.  370,  9  S. 
W.  738;  McGowan  v.  Stote,  27  Tex.  App. 
183,  11  S.  W.  112:  Green  v.  Stote,  27  Tex. 
App.  570,  11  S.  W.  636;  Wilson  v.  State, 
27  Tex.  App.  677,  11  S.  W.  638;  Lewis  v. 
Stote,  29  Tex.  App.   105,  14  8.  W.   1008; 
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ficient  to  raise  a  presumption  of  a  guilty 
intent;  and  standing  alone,  it  would  not  be 
sufficient  to  sustain  a  conviction  of  larceny. 

Mason  v.  State,  32  Ark.  238;  Qooch  t. 
SUte,  60  Ark.  5,  28  S.  W.  610;  Sutton  t. 
State,  67  Ark.  166,  63  8.  W.  890;  Jones  y. 
State,  85  Ark.  360,  108  S.  W.  223. 

Messrs.  Hal.  li.  Norwood,  Attorney 
Genera],  and  William  H.  Rector,  Assist- 
ant Attorney  General,  for  the  State. 

McCnlloch,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  of  the  crime  of 
grand  larceny,  in  stealing  a  bull  alleged  to 
be  the  property  of  one  Chapman.  He  took 
the  bull  from  the  range,  claiming  it  to  ]i)e 
his  own,  which  had  strayed  away,  and  kept 


it  several  months  in  his  son's  pasture. 
Chapman  heard  of  the  bull  being  in  his 
pasture,  and  laid  claim  to  it;  but  appellant 
refused  to  give  it  up.  Appellant  afterwards 
sold  it  to  a  butcher,  who  killed  it,  and  this 
prosecution  was  begun  against  appellant  for 
stealing  the  bull. 

At  the  trial  of  the  case,  appellant  and 
Chapman  both  introduced  testimony  tend- 
ing to  establish  their  respective  claims  of 
ownership.  The  testimony  was  sufficient  to 
have  warranted  a  finding  of  the  jury  either 
way  on  that  issue,  and  also  that  the  appel- 
lant took  the  bull  from  the  range  and  after- 
wards converted  it  to  his  own  use  under  an 
honest  belief  that  it  was  his  own  property. 
The  court  gave,  over  appellant's  objection, 
the  following  instruction  No.   6:     "If  he 


Sissell  V.  State,  —  Tex.  Grim.  Rep.  — ,  20 
S.  W.  368;  Dismuke  v.  State,  —  Tex.  Crim. 
Rep.   — ,    20    S.   W.    662;    Reese   v.    State, 

43  Tex.  Crim.  Rep.  639,  67  S.  W.  325; 
Steed  V.  State,  43  Tex.  Crim.  Rep.  607, 
67  S.  W.  328 ;  Reese  v.  State,  44  Tex.  Crim. 
Rep.  34,  68  S.  W.  283;   Roberts  v.  State, 

44  Tex.  Crim.  Rep.  267,  70  S.  W.  423; 
Wilson  v.  State,  —  Tex.  Crim.  Rep.  — , 
76  S.  W.  434;  Pollard  v.  State,  —  Tex. 
Crim.  Rep.  — ,  79  S.  W.  26;  Hull  v.  State, 
—  'iex.  Crim.  Rep.  — ,  80  S.  W.  380;  Young 
V  State,  47  Tex.  Crim.  Rep.  468,  83  S.  W. 
8uo;  Matura  v.  State,  48  Tex.  Crim.  Rep. 
530,  89  S.  W.  648;  Lockett  v.  State,  59 
Tex.  Crim.  Rep.  631,  129  S.  W.  627;  State 
V.  Bailey,  63  W.  Va.  668,  60  S.  E.  785; 
Farrell  v.  Phillips,  140  Wis.  611,  123  N. 
W.  117;  Reg.  v.  Halford,  18  L.  T.  N.  S. 
334,  11  Cox,  C.  C.  88,  16  Week.  Rep.  731; 
Rex  V.  Jenner,  7  L.  J.  Mag.  Cas.  79. 

And  so  it  has  been  held  that  a  taking 
under  the  following  circumstances  would 
not  be  larceny: 

— where  one  took  a  package  from  an  ex- 
press office  directed  to  J.  A.  Cleveland, 
which  was  his  own  name,  though  he  was 
not  expecting  any  package,  and  it  later 
developed  that  it  was  intended  for  another 
partv  bearing  the  same  name.  Cleveland 
V.  State,  114  Ga.  110,  39  S.  E.  941; 

— ^where  one,  after  taking  an  animal  un- 
der an  honest  belief  that  it  was  his,  re- 
leased it  upon  being  persuaded  that  it  was 
not  his,  but  being  again  convinced  that'  it 
was  his  property,  took  the  same.  State  v. 
Thomas,  30  La.  Ann.  600; 

— where  a  judgment  debtor  whose  sew- 
ing machine  had  been  seized  and  sold  under 
execution,  and  left  on  trial  with  a  pros- 
pective purchaser,  took  the  machine  under 
the  advice  of  counsel,  claiming  it  as  ex- 
empt property.  People  v.  Schultz,  71 
Mich.  315,  38  N.  W.  868; 

— ^where  calves  were  sold,  title  to  re- 
main in  seller  until  paid  for,  and,  a  dis- 
pute having  arisen  over  the  debt,  the  seller 
broke  into  the  vendee's  corncrib  and  ap- 
propriated corn  from  the  defendant,  and 
vendee  openly  and  publicly  in  the  daytime, 
bona  fide,  under  a  claim  of  right  and  title 
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in  himself,  sold  the  calves.  Buchanan  t. 
State,  —  Miss.  — ,  5  So.  617; 

— ^where  one  takes  cattle  from  a  range 
under  an  honest  belief  that  they  are  es- 
trays  or  abandoned  cattle.  State  v. 
Swayze,  11  Or.  367,  3  Pac.  574;     . 

— ^where  one  openly  in  daytime  takes 
unmarked  and  unbranded  cattle  one  year 
old,  under  an  honest  belief  that  the  owner 
had  forfeited  his  right  by  not  branding 
them,  and  that  he  had  a  right  to  take  the 
same.     Debbs  v.  State,  43  Tex.  660; 

— ^where  one  took  openly  and  sold  a 
cow  with  brand  W.  B.  so  blotched  that  it 
looked  like  W.  K.,  his  own  brand.  Brooks 
V.  State,  —  Tex.  Crim.  Rep.  — ,  27  S.  W. 
141; 

— ^where  one  takes  a  horse  which  he  has 
pledged,  under  the  belief  that  he  has  a 
right  to  do  so.  Smith  v.  State,  —  T^. 
Crim.  Rep.  — ,  29  S.  W.  785; 

— where  one  in  good  faith,  in  the  belief 
of    right    to    do    so,    removes    from    leased 

E remises  improvements  placed  thereby  by 
imself.  Meerschat  v.  State,  —  Tex.  Crim. 
Rep.  — ,  57  S.  W.  955; 

— ^where  one  purchased  property  in  good 
faith,  believing  that  he  was  lawfully  ac- 
quiring title  thereto.  Wilson  v.  State,  69 
Tex.  Crim.  Rep.  623,  129  S.  W.  836; 

— ^where  one,  having  been  given  toll  mon- 
ey by  his  employer,  goes  another  way  and 
saves  the  toll,  and,  believing  he  has  a  right 
to  spend  the  money  as  he  wishes,  buys  a 
drink.  Reg.  v.  Deering,  11  Cox,  C.  C.  298, 
20  L.  T.  N.  S.  680,  17  Week.  Rep.  807; 

— where  one,  having  purchased  a  bureau 
at  a  public  auction,  finds  money  in  a  secret 
drawer,  which  he  appropriates  to  his  own 
use,  if  he  has  reasonable  ground  for  be- 
lieving that  he  bought  the  bureau  with  its 
contents,  if  any.  Merry  v.  Green,  7  Mees. 
&  W.  623,  10  L.  J.  Mag.  Cas.  164. 

And  so  an  overseer  who  took  a  hog  under 
a  real  claim  of  ownership  in  his  employer 
was  not  guilty  of  larceny.  Cook  v.  State, 
29  Ga.  75. 

And  in  Lee  v.  State,  102  Ga.  221,  20  S. 
E.  264,  it  was  held  that  an  honest  belief 
that  property  taken  belonged  to  accused's 
minor  son,  whose  property  he  had  a  right 
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took  It  honestly,  believing  it  was  his,  and, 
learning  afterwards  that  it  was  not  his 
property,  and  converted  it  to  his  own  use 
with  the  felonious  intent  to  deprive  the 
owner  of  it,  when  he  knew  it  was  not  his 
own  property,  he  would  be  guilty." 

If  a  person  takes  property  in  good  faith, 
under  an  honest  belief  that  he  is  the  owner, 
it  does  not  constitute  larceny,  for  the  feloni- 
ous intent  is  lacking.  The  felonious  intent 
must,  in  order  to  constitute  larceny,  exist 
at  the  time  of  the  taking;  and  a  subsequent 
formation  of  such  an  intent  is  not  sufficient. 
So,  if  the  taking  is  under  an  honest  belief 
of  ownership,  there  being  no  felonious  in- 
tent to  steal  at  that  time,  the  fact  that 
such  an  intent  is  formed  after  ascertaining 
that  another  person  is  the  true  owner  does 
not  make  It  larceny.  Rapalje,  Larceny  k 
Kindred  Offenses,  §  23;  People  v.  Miller, 
4  UUh,  410,  11  Pac.  614;  Beckham  v.  State, 
100  Ala.  15,  14  So.  859;  Beatty  v*  SUte, 
61  Miss.  18;  Billard  v.  State,  30  Tex.  367, 
94  Am.  Dec.  317;  Lamb  v.  State,  40  Neb. 
312,  58  N.  W.  963. 


By  some  courts  it  has  been  held  that,  if 
the  original  taking  was  a  trespass,  followed 
subsequently  by  a  wrongful  conversion  of 
the  thing  taken,  the  intent  to  steal  need 
not,  in  order  to  make  it  larceny,  have  ex- 
isted at  the  time  of  taking,  because,  in  con- 
templation of  law,  as  it  is  said,  "a  tortious 
taking  does  not  devest  the  possession  of  the 
owner,  but  a  subsequent  conversion  by  the 
taker  has  such  effect,  and  will  therefore  con- 
stitute larceny  when  accompanied  by  a 
felonious  intent."  Conceding  this  to  be  the 
correct  rule,  it  cannot  be  extended  so  as 
to  apply  to  one  who  takes  property  in  good 
faith,  under  an  honest  belief  of  ownership, 
for  in  this  there  is  no  element  of  a  wilful 
trespass,  even  though  there  be  a  subsequent 
conversion  with  knowledge  of  the  true  own- 
ership. 

It  follows,  therefore,  that  the  court  erred 
in  its  instruction,  and  for  this  reason  the 
judgment  should  be  reversed,  and  the  cause 
remanded  for  new  trial.    It  is  so  ordered. 


to  control,  would  be  a  defense  to  the  charge 
of  larceny. 

In  Severance  v.  Carr,  43  N.  H.  65,  an 
action  of  slander  for  charging  one  with 
having  stolen  certain  logs,  wood,  etc.,  from 
a  farm,  during  his  occupation  thereof  un- 
der a  contract  for  purciiase,  it  was  held 
that  the  plaintiff  could  show  the  nature 
of  his  contract,  the  character  of  his  occu- 
pation, and  that  he  was  acting  under  a 
claim  of  right  and  without  any  sinister 
intent. 

Where  one  claims  to  have  a  lien  upon 
goods,  and  thinks  he  has  a  right  to  pledge 
goods  by  virtue  of  having  such  lien,  such 
claim  will  negative  an  intent  to  deprive 
the  owner  of  the  goods.  People  v.  Hus- 
band, 36  Mich.  306,  2  Am.  Crim.  Rep.  111. 

In  Watkins  v.  State,  60  Miss.  323,  where 
the  defense  of  one  accused  of  larceny  in 
selling  property  of  another  was  that  he 
thought  that  it  belonged  to  his  wife,  it 
was  held  error  to  charge  the  jury  that  if 
accused  sold  property  which  he  Knew  did 
not  belong  to  him,  and  appropriated  the 
proceeds  to  his  own  use,  they  should  find 
him  guilty  of  larceny. 

Nor  is  a  mortgagor  who  acts  on  legal 
advice  that  he  has  a  right  to  remove  from 
the  mortgaged  premises  and  sell  certain 
personalty,  after  the  sale  of  the  premises 
and  foreclosure,  guilty  of  larceny.  People 
V.  Burton,  1  N.  Y.  Crim.  Rep.  297. 

Nor  is  one  who  drives  away  and  converts 
cattle  to  his  own  use,  under  an  honest 
belief  that,  by  virtue  of  a  contract,  he  was 
part  owner  thereof,  guilty  of  larceny 
thoneb  tie  mav  not  be  part  owner.  Phelps 
V.  People,  66  111.  334. 

And    in    Black   v.   State,   38   Tex.   Crim. 
Rep.  68.  41  S.  E.  606,  it  was  held  tliat  one 
who  sells   property   believing   it  to  be   his 
own  is  not  guilty  of  larceny. 
41  L.R.A.(N.S.) 


In  Lockwood  v.  State,  —  Tex.  Crim.  Rep. 
-^,  26  S.  W.  200,  it  was  held  error  to  add 
to  a  charge  that  one  was  innocent  who  took 
a  steer  under  the  mistaken  belief  that  it 
belonged  to  a  brand  purchased  by  him,  that 
accused  must  show  that  he  in  good  faith 
purchased  and  took  transfer  to  that  identi- 
cal animal,  because,  had  he  taken  such  a 
transfer,  the  question  of  mistake  so  far 
as  he  was  concerned  would  be  out  of  the 
question. 

It  is  not  sufficient,  however,  for  the 
taker  to  have  a  mere  "impression"  that  he 
has  a  claim  of  right  to  property,  in  order 
to  exempt  him  from  the  charge  of  larceny 
in  the  taking  of  it.  Morrisette  v.  State, 
77  Ala.  71. 

Section  548  of  the  New  York  Penal  Code, 
which  was  continued  in  the  Penal  Law  as 
§  1306,  provides  that  upon  an  indictment 
for  larceny  it  is  a  sufficient  defense  that  the 
property  was  appropriated  openly  and 
avowedly,  under  a  claim  of  title  preferred 
in  good  faith,  even  though  such  claim  is 
untenable.  But  this  section  shall  not  ex- 
cuse the  retention  of  the  property  of  an- 
other to  offset  or  pay  the  demands  held 
against  him.  And  so  in  People  v.  Ouley, 
7  N.  Y.  S.  R.  794,  it  was  held  not  lar- 
ceny where  one  retained  property  under  a 
bona  fide  claim  that  he  was  authorized  to 
do  so  by  the  owner. 

And  alsp,  in  the  absence  of  a  statute  pro- 
hibiting the  contribution  of  corporate 
funds  to  a  political  campaign  purpose,  an 
officer  of  a  corporation  is  not  guilty  of 
larceny  who,  without  benefit  to  himself, 
and  acting  for  the  supposed  benefit  of  the 
corporation  at  the  request  of  the  presi- 
dent, advances  his  personal  funds  in  behalf 
of  the  corporation  for  that  purpose,  and 
subsequently  accepts  from  tne  corporate 
officers  a  return  of  the  funds  so  advanced. 
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People  ex  rel.  Perkins  v.  Moss,  187  N.  Y. 
410,  11  L.R.A.(N.S.)  628i  80  N.  E.  383,  10 
Ann.  Cas.  309. 

And  in  People  v.  Jones,  142  App.  Div, 
180,  25  N.  Y.  Crim.  Rep.  439,  126  N.  Y. 
Supp.  1085,  one  who  openly  and  in  good 
faith  took  a  cow  upon  default  of  a  note 
ffiven  as  the  purchase  price  tlierefor  was 
held  not  guilty  of  larceny. 

And  in  Greene  v.  Fankhauser,  137  Ann. 
Div.  124,  121  N.  Y.  Supp.  1004,  it  was  said 
that  an  assertion  of  ownership  of  or  a  lien 
on  property  taken,  made  in  good  faith, 
would  relieve  one  of  the  charge  of  larceny. 

And  in  J.  W.  Matthews  &  Co.  v.  Employ- 
ers' Liability  Assur.  Corp.  127  App.  Div. 
195,  111  N.  Y.  Supp.  78,  affirmed  without 
opinion  in  195  N.  Y.  693,  89  N.  E.  1102, 
the  last  clause  of  such  section  of  the  Penal 
Code  was  cited  as  defeating  a  right  to  set 
up  a  claim  of  indebtedness  as  a  defense  to 
the  charge  of  larceny. 

One  is  not  guilty  of  larceny  in  taking 
his  own  property.  Johnson  v.  United 
States,  2  Okla.  Crira.  Rep.  10,  99  Pac. 
1022;  Black  v.  State,  83  Ala.  81,  3  Am. 
St  Rep.  691,  3  So.  814;  Scales  v.  State, 
86  Ga.  540,  11  S.  £.  800. 

And  a  retaking  of  property  by  an  in- 
fant, to  repudiate  a  contract  and  reclaim 
that  which  he  had  a  right  to  demand,  is 
not  larceny.  Utz  v.  Com.  3  Ky.  L.  Rep. 
88. 

&.  Taking  property   to   pay   or  secure 

debt. 

One  who  takes  money  for  the  purpose 
of  applying  it  on  a  debt,  under  the  honest 
belief  in  his  legal  right  to  do  so,  is  not 
guilty  of  larceny.  Com.  v.  Stebbins,  8 
Gray,  492;  Wolf  v.  State,  14  Tex.  App.  210. 

Nor  one  who  takes  property  in  good 
faith,  believing  that  ^  he  has  a  right  so 
to  do,  for  purpose  of  securing  a  debt  owing 
him  by  the  owner  of  such  property.  Young 
V.  Stete,  34  Tex.  Crim.  Rep.  290,  30  S.  W. 
238;  Lawrence  v.  State,  11  Tex.  App.  308. 

Where  one,  at  the  time  of  the  purchase 
of  a  duebill,  was  informed  that  the  debtor 
was  willing  to  permit  a  cow  to  go  in  pay- 
ment thereof,  he  was  not  guilty  of  larceny 
in  taking  the  cow  under  the  belief  that 
this  was  so,  and  without  intent  to  steal. 
State  v.  Williams,  95  Mo.  247,  6  Am.  St. 
Rep.  46.  8  S.  W.  217. 

A  chattel  mortgagee  who  takes  a  horse 
under  the  belief  that  he  has  a  right  to 
enforce  the  mortgage,  if  he  can  obtaiM 
peaceably  possession  of  the  property  cov- 
ered by  it,  is  not  guiltv  of  Inrcenv.  Peo- 
ple V.  Hillhouse,  80  Mich.  580,  45  N.  W. 
484. 

So,  where,  after  an  umbrella  mender  had 
returned  an  umbrella,  a  dispute  arose  as 
to  the  bargain,  and  he  retook  the  umbrella 
and  carried  it  away  as  security,  it  was  held 
that  he  was  not  guilty  of  larceny  if  the 
taking  was  an  honest  assertion  of  right. 
Reg.  V.  Wade,  11  Cox,  C.  C.  549. 

In  People  v.  Hopkins,  126  App.  Div.  843, 
111  N.  Y.  Supp.  423,  it  was  said  tiiat  if 
41  L.R.A.(N.8.) 


an  employee  whose  contract  calls  for  week- 
ly advances  of  a  certain  amount  has  not 
received  such  advances,  and  openly  and 
avowedly  under  claim  of  title  preferred, 
in  good  faith,  retains  certain  moneys  as 
belonging  to  himself,  he  will  not  be  guilty 
of  larceny. 

Nor  would  he  be  guilty  of  larceny  if,  be- 
ing lawfully  in  possession  of  his  employer's 
moneys,  he  in  good  faith  retained  such 
money  as  belonging  to  himself  as  his  share 
of  profits  under  a  contract,  where  tliere  had 
been  no  termination  of  such  contract,  or  a 
determination  or  settlement  of  the  share 
of  profits  to  which  he  was  entitled.     Ibid. 

One  who,,  claiming  that  unpaid  wages 
due  him  by  pledgee  equaled  tlie  amount 
for  which  property  was  pledged,  took  prop- 
erty openly  in  the  daytime,  under  an  honest 
belief  that  he  had  a  right  to  do  so,  was 
not  guiltv  of  larceny.  People  v.  Eastman, 
77   Cal.  171,  19  Pac.  206. 

One  who  kept  property  openly  and  under 
claim  of  right,  as  security  for  charges  for 
repairs  made  thereon,  was  not  guilty  of 
larceny.  Simpson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  96  S.  W.  926. 

See  also  infra,  IL 

c.  Talcing  property  from  an  officer. 

In  Searls  v.  Com.  7  Ky.  L.  Rep.  223,  it 
was  held  that  a  removal  of  property  levied 
upon,  by  execution  defendant  and  other 
joint  owners  who  bad  been  notified  of  the 
levy,  was,  in  absence  of  felonious  intent, 
but  an  assertion  of  right  to  the  property, 
which  they  believed  they  could  exercise 
without  the  consent  of  the  sheriff,  and  did 
not  authorize  a  conviction  of  larceny. 

And  one  whose  property  has  been  levied 
upon  as  that  of  another,  who  takes  the 
same  in  good  faith  believing  that  he  had  a 
right  to  take  it,  is  not  guilty  of  larceny. 
Bullard  v.  State,  41  Tex.  Crim.  Rep.  225, 
53  S.  W.  637. 

And  also  one  who,  under  an  honest  be- 
lief that  he  had  a  right  to  do  so,  took  from 
a  court's  receiver  property  which  had  been 
taken  from  himself  under  process  in  an 
action  against  him,  was  held  not  guilty  of 
larceny.  Triplett  v.  Com.  122  Ky.  35,  91 
S.  W.  281. 

d.  RetaJcing  upon  failure  to  carry  otit 

contract. 

One  who  took  lightning  rods  openly,  and 
under  claim  of  right  under  the  contract  by 
which  they  were  put  up,  was  not  guilty  of 
larceny.  Brokaw  v.  State,  —  Tex.  Crim. 
Rop.  — ,  85  S.  W.  801. 

And  an  assignee  of  a  contract  for  the 
purchase  of  personalty,  who,  believing  a 
balance  to  be  due,  takes  such  property  by 
virtue  of  a  clause  in  the  contract,  is  not 
guilty  of  larceny,  though  it  is  found  that 
the  purchase  price  has  been  fully  paid. 
People  V.  Walburn,  132  Mich.  24,  92  N.  W. 
494. 

One  who,  acting  for  another  who 
claimed  to  be  the  owner,  takes  a  horse 
from   a  conditional  vendee  by  virtue  of  a 
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condition  in  a  note  given  therefor,  is  not 
guilty  of  larceny  if  he  believe  in  the  gen- 
uineness of  the  note  and  in  his  right  so 
to  act,  and  this  though  he  is  mistaken  as 
to  the  genuineness  of  the  note.  People  v. 
Slayton,  123  Mich.  397,  81  Am.  St.  Rep. 
211,  82  N.  W.  206. 

6.  A88i8ting  one  believed  to  he  the 

oumer. 

One  who  assists  another  in  taking  prop- 
erty, honestly  believing  such  party  has  a 
right  thereto,  is  not  guilty  of  larceny. 
Buchanan  v.  State,  26  Tex.  App.  62,  9  8. 
W.  67;  Johnson  v.  State,  49  Tex.  Crim. 
Rep.  106,  90  S.  W.  633. 

/.  Taking  hy  authority  of  third  person, 

1.  Generally. 

One  who  takes  eoods  under  the  authority 
of  another  in  the  oona  fide  belief  that  he  is 
authorized,  or  that  his  principal  is  en- 
titled thereto,  is  not  guilty  of  larceny,  al- 
though the  belief  is  mistaken.     26  Cyc.  50. 

One  who,  with  authority  of  another, 
takes  property  under  the  honest  though 
mistaken  belief  that  such  person  is  the 
owner  thereof,  is  not  guilty  of  larceny. 
State  V.  Sally,  41  Or.  366,  70  Pac.  396,  14 
Am.  Crim.  Rep.  488;  Heskew  v.  State,  18 
Tex.  App.  275 ;  White  v.  State,  23  Tex.  App. 
643,  6  S.  W.  164;  Phillips  v.  State,  — 
Tex.  Crim.  Rep.  ^,  31  S.  W.  644;  Beabout 
V.  State,  37  Tex.  Crim.  Rep.  515,  40  S.  W. 
405;  Chambers  v.  State,  44  Tex.  Crim.  Rep. 
61,  68  S.  W.  286;  Melton  v.  State,  —  Tex. 
Crim.  Rep.  — ,  56  S.  W.  67 ;  Homer  v.  State, 
—  Tex.  Crim.  Rep.  — ,  68  S.  W.  999;  Tyler 
v.  State,  —  Tex.  Crim.  Rep.  — ,  70  S.  W. 
750. 

So  a  horse  trader  who  trades  off  a  horse 
under  a  well-founded  belief  that  he  was  in- 
trusted with  the  animal  for  that  purpose 
is  not  guilty  of  larceny.  State  v.  Barrack- 
more,  47  Iowa,  684. 

Nor  one  who  sells  sheep  intrusted  to  him 
for  agistment,  under  a  belief  that  he  had 
authority  from  owner  to  do  so  if  a  fair 
price  could  be  obtained.  Reg.  v.  Lappard, 
4  Post.  &  F.  51. 

And  one  who  believed  he  had  a  right  to 
take  and  use  property,  under  an  agreement 
with  owner,  is  not  guilty  of  larceny.  Gro- 
gan  V.  State,  —  Tex.  Crim.  Rep.  — ,  65  S. 
W.  376. 

One  who  takes  a  horse  innocently,  by 
mistake  believing  it  to  belong  to  a  friend 
who  had  given  him  permission  to  ride  it 
to  his  father's  house,  and  for  which  pur- 
pose alone  be  uses  it,  and  intends  to  use 
it,  is  not  guilty  of  larceny.  State  v.  War- 
den, 94  Mo.  648,  8  S.  W.  233. 

One  who,  with  authority  from  another 
who  claimed  to  own  the  same,  killed  certain 
hogs,  in  good  faith,  and  in  the  belief  that 
such  person  owned  them,  was  not  guilty 
of  larceny,  and  a  charge  that  made  de- 
fendant's defense  hinge  upon  the  proposi- 
tion that  such  person  actually  owner  such 
41  I-.R.A.(N.S.) 


hogs  was  erroneous.  Lawrence  v.  State, 
—  Tex.  Crim.  Rep.  — ,  30  S.  W.  668. 

And  one  who  took  from  a  range  and  sold 
cattle  which  he  believed  to  be  estrays  be- 
longing to  his  father,  who  had  authorized 
him  to  pick  up  any  such  and  sell  them,  was 
not  guilty  of  larceny.  Parks  v.  State,  29 
Tex.  App.  597,  16  S.  W.  532. 

Nor  was  one  who  believed  that  the  prop- 
erty belonged  to  his  father,  at  whose  in- 
stance and  request  he  took  it.  Darnell  v. 
State,  43  Tex.  Crim.  Rep.  86,  63  S.  W. 
631. 

Nor  one  who  in  good  faith  takes  money 
from  another's  pocket  believing  that  he  was 
requested  to  do  so  if  such  person  became 
so  intoxicated  that  he  could  not  care  for 
himself.  McMahan  v.  State,  50  Tex.  Crim. 
Rep.  244,  90  S.  W.  17. 

2.  Of  employer. 

One  who  takes  property  by  the  orders 
of  his  employer,  and  in  the  honest  belief 
that  it  is  property  of  his  employer,  is  not 
guilty  of  larceny.  State  v.  Huffman,  16 
Or.  15,  16  Pac.  640;  Taylor  v.  State,  5  Tex. 
App.  529;  Willey  v.  State,  22  Tex.  App. 
408,  3  S.  W.  570;  Donahoe  v.  State,  23  Tex. 
App.  457,  5  S.  W.  245 ;  Myers  v.  State,  24 
Tex.  App.  334,  6  S.  W.  194;  Ray  v.  State, 
35  Tex.  Crim.  Rep.  354,  33  S.  W.  869. 

One  who  takes  property  under  the  order 
and  instructions  of  another,  whom  he  in 
good  faith  believes  to  be  the  owner  thereof 
and  entitled  to  its  possession,  and  never 
himself  assumes  to  own  such  property,  is 
not  guilty  of  larceny.  State  v.  Seymour, 
10  Idaho.  699,  79  Pac.  825;  State  v.  Mat- 
thews, 20  Mo.  55;  Chambers  v.  State,  62 
Miss.  108;  Anderson  v.  State,  25  Tex.  App. 
593,  9  S.  W.  43. 

g.  Bona  fides  as  question  for  the  jury. 

The  question  whether  one  accused  of  lar- 
ceny acted  in  good  faifh,  under  color  of 
right,  is  generally  one  of  fact  for  the  jury. 
25  Cyc.  51 ;  Morningstar  v.  State,  55  Ala. 
148;  Barnes  v.  State,  103  Ala.  44,  15  So. 
901;  Territory  v.  Dowdy,  —  Ariz.  — ,  124 
Pac.  894;  People  v.  Eastman,  77  Cal.  171, 
19  Pac.  266;  Lee  v.  State,  102  Ga.  221.  29 
S.  E.  264;  State  v.  Claybaugh,  138  Mo.  App. 
360,  122  S.  W.  319;  Witt  v.  State,  9  Mo. 
071 ;  People  v.  Hillhouse,  80  Mich.  580,  45 
N.  W.  484. 

Good  faith  of  taking  under  a  claim  of 
right  is  a  question  for  the  jury,  unless  the 
proofs  are  so  convincing  as  will  practically 
preclude,  in  the  mind  of  a  reasonable  man, 
the  possibility  of  a  criminal  intent.  State 
V.  Eubank,  33  Wash.  293,  74  Pac.  378. 

h.  Burden  of  proof  eis  to  good  faith. 

The  state,  and  not  the  accused,  in  a  prose- 
cution for  larceny,  has  the  burden  of  proof 
as  to  whether  the  taking  of  property  is 
under  an  honest  claim  of  right.  i)lack  v. 
State,  83  Ala.  81,  3  Am.  St.  Rep.  691,  3  So. 
814;  Johnson  v.  United  States,  2  Okla. 
Crim.  Rep.  16.  99  Pac.  1022;  State  v.  Week- 
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ert,  17  S.  D.  202,  95  N.  W.  924,  2  Ann.  Caa. 
191;  State  v.  Huffman,  16  Or.  15,  16  Pac. 
640;  Pollard  v.  SUte,  —  Tex.  Crim.  Rep. 
— ,  79  S.  W.  26;  Evans  v.  State,  15  Tex. 
App.  31;  Heese  t.  State,  43  Tex.  Crim. 
Rep.  539,  67  S.  W.  325;  Reese  v.  State,  44 
Tex.  Crim.  Rep.  34,  68  S.  W.  283;  McMaliau 
V.  Stete,  50  Tex.  Crim.  Rep.  244,  96  S.  W. 
17. 

i.  Evidence  of  good  faith. 

Taking  property  openly,  without  any  con- 
cealment or  effort  to  conceal  tne  taking,  is 
evidence  of  good  faith  in  the  claim  of  right 
thereto.  Miller  v.  People,  4  Colo.  182; 
Owens  V.  State,  21  Tex.  App.  579,  2  S.  W. 
808;  Green  t.  State,  27  Tex.  App.  570,  11 
S.  W.  636;  Wilson  v.  State,  27  Tex.  App. 
577,  11  S.  W.  638. 

But  see  State  v.  Main,  75  Conn^  55,  52 
Atl.  257,  where  it  was  said  that  in  some 
cases  the  open  taking  of  property  may  not 
necessarily  be  inconsistent  with  guilty 
knowledge. 

Public  taking  is  strong  evidence  of  bona 
fides  of  claim  of  right.  Musgrove  v.  State, 
6  Ga.  App.  467,  63  S.  E.  538;  Brundage 
V.  State,  7  Ga.  App.  726,  67  S.  E.  1051; 
Causey  v.  State,  79  Ga,  564,  11  Am. 'St. 
Rep.  447,  5  S.  E.  121. 

So,  openly  and  publicly  branding  a  colt 
ifl  evidence  of  good  faith  in  the  claim  of 
right  to  the  animal.  Winn  v.  State,  17 
Tex.  App.  294. 

And  the  selling  of  horse  with  full  knowl- 
edge that  it  is  U>  be  kept  and  used  in  the 
same  neighborhood  is  strong  evidence  of 
honesty  in  the  belief  of  ownership.  Mullins 
V.  State,  37  Tex.  337. 

Where  an  overseer  took  a  hog  under 
claim  that  it  belonged  to  his  employer,  his 
general  conduct  in  openly  treating  the  an- 
imal as  belonging  to  his  employer  was  evi- 
dence of  good  faith  in  the  claim.  Cook  v. 
State,  29  Ga.  75. 

And  an  open  and  notorious  taking,  with 
no  subsequent  attempt  to  conceal  the  prop- 
erty, and  no  denial,  but  an  avowal  of  the 
taking,  is  strong  evidence  of  good  faith  in 
the  claim.  Black  v.  State,  83  Ala.  81,  3 
Am.  St.  Rep.  691,  3  So.  814. 

The  fact  that  one  accused  of  larceny  of 
an  ox  took  the  same  about  midday  openly, 
in  the  presence  of  several  persons  whose 
assistance  he  procured  in  capturing  it,  as- 
serting at  the  time  that  the  animal  was 
his  property,  and  that  he  led  it  off  on  a 
public  highway  to  his  home  in  the  neigh- 
borhood, and  shortly  afterward  sold  it  to 
another  party  in  the  same  neighborhood,  is 
strong  evidence  of  good  faith  in  claim  of 
belief  in  his  right  to  the  property.  Dean  v. 
State,  41  Fla.  291,  79  Am.  St.  Rep.  186,  26 
So.  638,  11  Am.  Crim.  Rep.  567. 

The  fact  that  the  taking  was  not  char- 
acterized by  secrecy  or  attempted  conceal- 
ment, and  that  accused  acted  as  he  would 
be  expected  to  act  if  he  thought  he  were 
dealing  with  his  own  property,  is  evidence 
of  go<^  faith  in  the  claim  of  right  to  the 
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property.    People  v.  Devine,  96  Cal.  227,  30 
Pac.  378. 

But  concealment  of  property  taken  is  in 
the  nature  of  an  admission  of  knowledge 
that  the  claim  of  right  to  the  property  is 
groundless  and  untenable.  State  v.  Bailey, 
63  W.  Va.  668,  60  S.  E.  785. 

j.  Effect  of  suhaequent  converMon. 

As  felonious  intent  must  exist  at  the 
time  of  taking,  the  subsequent  conversion 
of  the  property  taken  in  good  faith,  under 
an  honest  belief  of  ownership,  does  not 
constitute  larceny.  Wilson  v.  ^atk; 
Leak  v.  State,  —  Tex.  Crim.  Rep.  — ,  97 
S.  W.  476. 

Ic.  Effect  of  custom  or  usage^ 

In  Com.  V.  Doane,  1  Cush.  5,  it  was  said 
that  a  custom  to  take  another  man's  prop- 
erty and  convert  it  to  one's  own  use  with- 
out consent  or  giving  an  equivalent,  is  a 
custom  bad  on  its  face,  and  cannot  be  sup- 
ported. 

And  in  Lawrence  y.  State,  20  Tex.  App. 
540,  it  was  held  no  defense  to  a  charge 
of  larceny  that  it  was  a  general  custom  of 
the  country  for  anyone  to  kill  all  unmarked 
hogs  over  twelve  months  old  running  on 
the  range,  expressly  overruling  Dobbs  v. 
State,  43  Tex.  650,  which  announces  a 
different  doctrine.  The  court  said  that  it 
is  folly  to  talk  about  an  individual  gifted 
with  enough  intelligence  to  render  him  re- 
sponsible for  his  acts,  honestly  believing 
that  he  has  the  right  to  claim  and  appro- 
priate all  the  unmarked  yearlings,  sheep, 
hogs,  etc.,  in  Texas  that  are  a  year  old. 
Such  a  custom  would  be  a  monstrosily 
which  the  law  would  never  tolerate. 

In  Lancaster  v.  State,  3  Coldw.  339,  91 
Am.  Dec.  288,  where,  property  of  union 
men  having  been  taken  by  rebel  guerrillas, 
the  former  reimbursed  themselves  ny  taking 
property  of  rebels,  it  was  held  that  the 
prevalence  in  the  community  of  a  belief 
that  they  had  such  right  was  no  defense 
to  a  charge  of  larceny. 

Nor  is  the  custom  of  people  to  go  into 
pastures  and  take  wood  from  the  parties 
owning  the  pastures  a  good  defense  to  a 
charge  of  larceny.  Vick  v.  State,  —  Tex. 
Crim.  Rep.  — ,  69  S.  W.  156. 

And  in  Crockford  v.  State,  73  Neb.  1,  119 
Am.  St.  Rep.  876,  102  N.  W.  70,  it  was  held 
that  one  accused  of  larceny  of  a  calf  found 
running  at  large  as  an  estray  could  not 
plead  as  a  defense  a  local  custom  to  the 
effect  that  "anyone  finding  a  calf  -  either 
upon  the  prairie  or  upon  his  range  or  upon 
his  premises,  that  is  lost  from  its  mother 
and  in  a  starving  or  half-starved  condition, 
may  take  up  the  calf  and  feed  it  and  save 
its  life  if  possible.  That  unless  the  owner 
or  any  person  claiming  to  be  the  owner 
comes  and  brings  a  cow  to  the  place  where 
the  calf  is,  and  that  unless  the  cow  owns  the 
calf  and  the  calf  the  cow,  it  becomes  the 
property  of  the  taker-up." 
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Belief  among  colored  people  that  the 
finder  of  lost  property  is  entitled  to  keep 
the  same  if  theru  are  no  marks  upon  it  in- 
dicating ownership  is  no  defense  to  a  prose- 
cution under  a  statute  which  makes  it 
larceny  for  a  tinder  of  lost  property  to  make 
way  wnth  or  secrete  the  property  with  intent 
to  convert  it  to  his  own  use,  with  intent 
to  defraud  the  owner.  State  v.  Welch, 
73  Mo.  284,  39  Am.  Rep.  515. 

In  Hendry  v.  State,  39  Fla.  235,  22  So. 
647,  it  was  held  that  though  there  can  be 
no  legal  custom  to  justify  one  in  stealing 
another's  property,  yet  a  custom  may  be- 
come pertinent  and  material  as  bearing 
upon  the  intent  with  which  one  takes  prop- 
erty; but  in  this  case,  where  accused  was 
charged  with  having  stolen  cattle,  exclusion 
of  evidence  of  a  custom  among  cattle  own- 
ers of  a  certain  county  to  drive  to  market 
and  sell  their  neighbors'  cattle  when  on 
friendly  terms  with  each  other,  without 
any  special  authority  and  with  the  under- 
standing that  they  would  be  paid  for  by 
the  men .  who  drove  them  such  price  as 
they  could  obtain  for  them  in  the  market, 
was  not  erroneous,  as  it  was  not  shown  that 
accused  was  a  cattle  owner  residing  in  such 
county  on  friendly  terms  with  the  owner  of 
the  oattle  in  question. 


//.  Enibezzletnent, 

It  is  a  valid  defense  to  a  prosecution  for 
embezzlement  that  the  property  was  appro- 
priated openly  and  under  a  claim  of  right 
preferred,  in  good  faith,  even  though  such 
claim  is  untenable.  15  Cyc.  508;  State  v. 
Culver,  5  Neb.  (Unof.)  238,  97  N.  W.  1015; 
Eatman  v.  State,  48  Fla.  21,  37  So.  576; 
VVadley  v.  Com.  98  Va.  803,  35  S.  E.  452. 

It  is  not  sufficient,  however,  for  t)ie  taker 
to  have  a  mere  '"impression"  that  he  has 
a  claim  of  right  to  property  taken,  as  this 
might  amount  to  a  vague  notion,  unaccom- 
panied with  honesty  of  conviction.  •  Mor- 
risette  v.  State,  77  Ala.  71. 

One  who,  in  rendering  an  account,  admits 

the  appropriation  of  money,  but  alleges  a 

right  in  himself,  is  not  guilty  of  embezzle- 

*    ment,  no  matter  how  unfounded  the  claim. 

Reg.  v.  Norman,  Car.  &  M.  501. 

And  in  State  v.  Reilly,  4  Mo.  App.  392, 
it  was  said  tliat  if  one  accused  of  embez- 
zlement really  believed,  though  mistakenly, 
that  he  had  a  claim  against  his  principal, 
and  in  good  faith  undertook  to  secure  him- 
self against  loss,  the  essential  element  of 
criminal  intent  was  wanting,  and  so  there 
could  be  no  crime. 

In  State  v.  Foster,  1   Penn.    (Del.)   289, 

40  Atl.  939,  an  indictment  was  found  under 
a  statute  which  provided  that  "every  .  .  . 
agent  ...  to  any  person,  ...  or 
being  employed  for  tne  purpose  or  in  the 
capacity  of  .  .  .  agent  ...  by  any 
person,  .  .  .  who  shall  embezzle,  fraudu- 
lently abstract,  or  misapply  any  money, 
goods,  bill,  note,  bond,  check,  evidence  of 
debt,  or  other  valuable  security  or  effects, 
which  or  any  part  whereof  shall  be  deliv- 
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ered  to  or  received  or  taken  into  possession 
by  him,  or  to  which  he  has  access  for  or  in 
the  name  or  on  account  of  his  master  or 
employer,  although  such  money,  goods,  bill, 
note,  bond,  check,  evidence  of  debt,  or 
other  valuable  security  or  effects,  was  not 
received  into  the  possession  of  such  master 
or  employer  otherwise  than  by  the  actual 
possession  of  his  .  .  .  agent,  .  .  . 
shall  be,"  etc.  In  the  course  of  the  charge 
I  to  the  jury,  the  court  said:  **lf  he  detained 
the  money  on  a  claim  of  right  which  he 
believed  in,  in  good  faith,  and  not  a  dis- 
honest pretense,  then  that  might  be  an  in- 
nocent detention,  and  he  might  not  be  in- 
ferred to  be  guilty  of  fraudulently  misap- 
plying it  or  fraudulently  appropriating  it 
to  his  own  use.  Because  in  this  offense, 
the  intent  to  defraud,  that  is,  the  bad  faith, 
is  necessary  to  be  shown  before  you  can 
And  him  guilty  of  embezzling  the  money  or 
fraudulently  misapplving   it." 

And  in  State  v.  Collins,  1  Marv.  (Del.) 
536,  41  Atl.  144,  a  prosecution  against  the 
agent  of  an  insurance  company  under  an 
indictment  for  embezzlement  found  under 
the  same  statute,  in  response  to  a  request 
by  defendant  for  an  instruction  that  if  the 
company  owed  him  money  he  had  a  right 
to  retain  the  money  of  the  company  that 
came  into  his  hands  as  an  officer,  the  court 
said:  "That  is  law,  and  if  he  thought  he 
had  a  just  claim  and  retained  the  money 
under  a  claim  of  right,  it  is  not  embezzle- 
ment, although  he  may  have  been  mistaken 
as  to  his  right,  since  the  fraudulent  intent 
was  not  there." 

In  State  v.  Lanyon,  83  Conn.  449,  76  Atl. 
1095,  where  a  general  claim  collector, 
claimed  that  he  honestly  believed  he  had 
a  right  to  retain  certain  sums  as  security 
for  costs  in  actions  brought  by  him  on 
other  accounts  of  the  same  creditor,  it  was 
said  that,  to  constitute  embezzlement  under 
statute,  the  appropriation  must  be  with 
the  intent  to  defraud,  and  so  the  following 
instruction  was  held  proper,  viz,:  **Jt  the 
moneys  shown  to  have  been  retained  by  the 
accused  were  so  retained  by  him  under  a- 
belief  honestly  entertained  by  him  that  he 
had  the  right  so  to  retain  the  same,  he 
would  not  be  guilty  of  embezzlement  of  such 
money  as  to  which  such  belief  obtained, 
even  though  he  had  in  fact  no  right  to 
retain  such  moneys,  for  in  such  case  the 
fraudulent  intent  necessary  would  be  ab- 
sent." 

And  in  Eatman  v.  State,  48  Fla.  21,  37 
So.  576,  it  was  held  that,  as  testimony 
tended  to  show  that  an  agent  accused  of 
embezzlement  of  collections  believed  that  he 
had  a  right  to  use  such  collections,  and  that 
there  was  no  secrecy  or  concealment  in- 
volved in  such  use,  it  was  error  to  refuse 
instructions  based  upon  the  theory  that  if 
the  defendant  in  good  faith  believed  he  had 
the  right  to  use  the  collections  made  by 
him,  and  did  in  such  good  faith  and  without 
secrecy  or  concealment  use  them,  Jiowever 
mistaken  or  frivolous  or  unfounded  the 
claim  of  right  might  be,  if  he  honestly  enter- 
tained such  belici,  he  would  not  be  guilty. 
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And,  also,  in  Ross  ▼.  Inn  is,  35  111.  487, 
85  Am.  Dec.  373,  an  action  for  malicious 
prosecution,  it  was  held  that  a  cashier  in 
charge  of  money  of  a  concern,  who,  when 
about  to  leave  their  employment,  under  a 
claim  of  right,  but  against  the  wishes  of 
the  employers,  and  without  their  knowl- 
edge, takes  from  money  of  the  concern  the 
amount  due  him  for  salary,  and  credits 
the  same  on  the  books,  would  not  be  guilty 
of  larceny. 

And  in  Staples  v.  Johnson,  25  App.  D.  C. 
355,  an  action  for  malicious  prosecution 
of  a  charge  of  embezzlement  against  a  clerk 
who,  having  been  discharged  without  notice, 
and  for  a  trivial  cause,  took  a  certain 
amount  of  money  which  he  claimed  was  less 
than  was -due  him,  it  was  held  that  he  was 
not  guilty  of  larceny,  because  the  money 
was  retained  without  concealment  and  un- 
der a  claim  of  right  evidently  made  in 
good  faith,  and  whether  it  was  well  founded 
or  not  is  immaterial. 

In  Taylor  v.  Com.  119  Ky.  731,  75  S.  W. 
244,  a  prosecution  of  an  indictment  for 
embezzlement  against  an  officer  of  an  in- 
solvent corporation,  for  illegally  voting 
and  receiving  dividends  from  a  certain 
fund,  it  was  said  that  if  the  dividend  was 
voted  through  an  honest  belief  in  the  right 
to  do  so,  the  act  was  merely  maladminis- 
tration, and  not  criminal,  and  so  evidence 
that  defendant  believed  and  was  advised  by 
counsel  that  he  was  authorized  to  declare 
and  receive  dividends  from  such  funds  was 
held  admissible. 

Nor  can  one  who  takes  money  under  the 
belief  that  he  is  a  partner  in  a  concern 
be  convicted  of  embezzlement.  Com.  v. 
Bennett,  118  Mass.  443. 

In  Beaty  v.  State,  82  Ind.  228,  it  was, 
held  that  the  following  instruction  cor-* 
rectly  stated  the  law:  "In  such  cases  an 
intent  to  feloniously  appropriate  the  prop- 
erty at  the  time  of  the  appropriation  is  es- 
sential, and  if  the  appropriation  is  made 
upon  the  belief  honestly  entertained  by  the 
accused  that  he  had  lawful  title  or  right  to 
appropriate  it,  the  act  is  not  criminal." 

Section  511  of  the  Penal  Code  of  Cali- 
fornia provides  that  "upon  any  indictment 
for  embezzlement,  it  is  a  sufficient  defense 
that  the  property  was  appropriated  openly 
and  avowedly  and  under  a  claim  of  title 
preferred  in  good  faith,  even  though  such 
claim  is  untenable."  And  so  in  People  v. 
Holmes,  13  Cal.  App.  212,  109  Pac.  489, 
it  was  held  that  an  instruction  predicated 
upon  such  section,  which  omitted  the  ele- 
ment of  a  claim  of  title  preferred  in  good 
faith,    was    not   erroneously    refused. 

And  in  People  v.  Lapique,  120  Cal.  25, 
62  Pac.  40,  11  Am.  Crim.  Rep.  389,  it 
was  held  that  under  the  above  section  a 
charge  of  embezzlenucnt  could  not  be  sus- 
tained where  one  having  a  written  contract 
with  another  to  sell  property  at  a  specific 
sum  retained  as  commissions  the  amount 
he  received  in  excess  of  such  sum,  claiming 
the  right,  in  good  faith,  to  do  so  under  the 
contract.  J.  H.  B. 

4]  L.R.A.(N.S.) 


I        liOUISIANA  STTPREME  COURT. 

CHRISTOPHER  ROUSSEL 

V. 

JOSEPH  B.   DORNIER  et  aL 

.(129  La.  930,  67  So.  272.) 

Voter  —  primary  election  —  anperyision 
by  court. 

In  the  absence  of  any  statute  giving  them 
jurisdiction,  the  courts  have  no  power  to 
interfere  with  the  judgments  of  the  com- 
mittees and  tribunals  of  established  politi- 
cal parties  in  matters  of  party  government 
and  discipline.  The  same  rule  applies  to 
primary  election  laws.  Under  the  existing 
primary  laws  of  Louisiana,  no  appeal  to 
the  courts  is  authorized  until  after  the 
returns  of  the  election  have  been  promul- 
gated, and  after  the  proper  committee  has 
acted  on  the  protests  of  candidates;  and  the 
functions  of  political  committees  as  to  nom- 
ination papers  in  proper  statutory  form  are 
purely  ministerial.  The  courts  have  juris- 
diction to  compel  the  performance  of  such 
ministerial  functions,  and  to  prevent  usur- 
pation of  power  by  such  committees. 

(November  27,  1911.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  judge  of  the  District 
Court  for  the  Parish  of  St.  James  to  grant 
an  injunction  enjoining  the  parish  com- 
mittee from  allowing  the  defendant  Dornier 
to  become  a  candidate  for  sheriff  of  the 
parish.      Dismissed. 

The  facts  are  stated  in  the  opinion. 
'    Messrs.  Edgar  H.  Farrar  and  Benja- 
min Rice  Forman,  for  relator: 

The  court  has  power  to  control  the  ac- 
tion of  the  democratic  committee. 

State  ex  rel.  Patton  v.  Houston,  40  La. 
Ann.  393,  8  Am.  St.  Rep.  632,  4  So.  50; 
State  ex  rel.  Election  Supers,  v.  Livaudais, 
48  La.  Ann.  827,  19  So.  850;  State  ex  rel. 
Cosse  v.  22d  Judicial  Dist.  Judge,  48  La. 
Ann.  847,  19  So.  946. 

Mandamus  lies  to  compel  the  district 
judge  to  grant  an  injunction  when  the 
plaintiff  is  entitled  thereto. 

Headnote  by  Laitd,  J. 

Note.  —  As  to  interference  by  equity 
with  matters  preceding  election,  see  the 
notes  to  Shoemaker  v.  Des  Moines,  3  L.R.A. 
(N.S.)  382,  and  McAlester  v.  Millwee,  40 
L.R.A.(N.S.)    576. 

As  to  the  right  of  a  taxpayer,  in  the  ab- 
sence of  statute,  to  enjoin  the  payment 
of  election  expenses  by  a  municinality,  see 
note  to  Pierce  v.  Hazans,  36  L.R.A.  (N.S.) 
1. 

As  to  whether  mandamus  will  issue  to 
compel  election  officers  to  act  after  they 
have  met  and  adiourned,  see  the  note  in 
36  L.R.A.(N.S.)    i089. 
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State  ex  rei.  Gaynor  v.  Young,  38  La.  Ann. 
924;  Caire  ▼.  23d  Digt.  Judge,  43  La.  Ann. 
1133,  10  So.  178;  State  ex  rel.  Jacobs  y. 
11th  Diat.  Judge,  40  La.  Ann.  206,  3  So. 
561. 

Land,  J.,  delivered  the  opinion  of  the 
court: 

Relator  and  Joseph  B.  Dornier,  of  the 
parish  of  St.  James,  filed  with  the  chairman 
of  the  Democratic  parish  committee  their 
respective  notifications  of  their  intention 
to  become  candidates  at  the  next  ensuing 
primary  election  for  the  Democratic  nomi- 
nation for  the  office  of  sheriff  of  said  parish. 
Relator  filed  his  protest  before  said  com- 
mittee against  that  body  receiving  or  filing 
the  said  notification  of  Dornier,  and  against 
his  name  being  printed  on  the  tickets  to 
be  distributed  by  said  committee  at  said 
primary  election,  on  the  ground  that  said 
Dornier,  having  acted  as  a  deputy  registrar 
of  voters  in  and  for  the  parish  of  St.  James, 
was  prohibited  from  becoming  a  candidate, 
by  the  provisions  of  act  98  of  1908,  reading 
as  follows,  viz,:  "The  registrar  of  voters 
and  his  clerks  appointed  under  the  provi- 
sions of  this  act  shall  be  bona  fide  voters 
of  the  parish,  and  shall  not  be  eligible  to 
any  elective  ofiice,  state,  parochial,  or  mu- 
nicipal, during  their  terms  of  office  and  for 
three  months  after  the  expiration  thereof, 
or  after  their  resignation,  if  they  should 
resign." 

The  Democratic  parish  committee,  by  a 
majority  vote  refused  to  consider  the  pro- 
test of  the  relator.  Thereupon  the  relator 
filed  a  petition  in  the  twenty-seventh  judi- 
cial district  court  for  the  parish  of  St. 
James,  reciting  the  facts,  and  applying  for 
writs  of  injunction,  prohibiting  said  com- 
mittee and  the  members  thereof  from  allow- 
ing said  Dornier  to  become  a  candidate  and 
from  printing  his  name  on  the  ballots  to  be 
used  at  the  next  primary  election  for  the 
Democratic  nomination  for  sheriff  of  said 
parish;  and  praying  that  said  injunction 
be  perpetuated,  and  the  action  of  the  com- 
mittee in  the  premises  be  vacated  and  an- 
nulled. For  answer  to  a  rule  nisi,  Dornier 
and  the  majority  members  of  the  committee 
excepted  on  the  ground  that  the  court  was 
without  jurisdiction  ratione  materice;  and, 
under  reservation,  excepted  that  the  peti- 
tion disclosed  no  right  or  cause  of  action; 
and,  under  further  reservation,  that  the 
provisions  of  the  act  of  1908,  above  quoted, 
are  unconstitutional. 

Our  learned  brother  below  sustained  the 
exception  to  the  jurisdiction  of  his  court  in 
the    premises. 

Thereupon  the  relator  instituted  the  pres- 
ont  proceedings  to  compel  the  respondent 
jiitlp^e  to  entertain  jurisdiction  of  his  in- 
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junction  suit,  and  to  grant  the  injunction 
as  prayed  for  therein  by  the  relator. 

As  part  of  his  answer,  the  respondent 
judge  has  annexed  the  written  reasons  as- 
signed by  him  for  refusing  the  application 
of  the  relator  for  a  preliminary  injunction. 
The  judge  held  that  there  is  no  provision 
of  the  primary  laws  that  empowers  or  re- 
quires a  party  parish  committee  to  pass  up- 
on the  eligibility  of  candidates  for  nomina- 
tion; or  that  authorizes  the  courts  to  de- 
clare ineligible  a  person  who  has  applied  in 
due  form,  at  the  proper  time  and  to  the 
proper  authorities,  to  become  a  candidate 
for  nomination.  The  judge  cited  State  ex 
rel.  Trosclair  v.  Parish  Democratic  Com- 
mittee, 120  La.  620,  45  So.  526;  State  ex 
rel.  Burke  v.  Foster,  111  La.  940,  36  So.  32, 
and  other  authorities. 

The  only  question  at  issue  before  us  is 
the  question  of  jurisdiction.  It  is  conceded 
by  counsel  for  relator  that  the  primary 
laws  confer  no  authority  on  the  courts  to 
interfere  in  a  case  of  this  kind.  But  it  la 
argued  with  great  earnestness  that  the  re- 
lator is  entitled  to  an  adequate  remedy  by 
due  process  of  law,  under  article  6  of  the 
Constitution  of  1898;  and  that  article  109 
of  the  same  instrument  gives  the  county  dis- 
trict courts  jurisdiction  in  all  cases  where 
the  title  to  office  or  other  public  position, 
or  civil  or  political  rights,  are  involved. 
In  the  Trosclair  Case,  supra,  it  was  held 
that  the  functions  of  a  parish  committee, 
under  the  compulsory  primary  law  of  1906 
(act  No.  49  of  1906),  in  respfect  to  written 
notifications  of  candidacy,  are  purely  minis- 
terial, and  that  such  committee  was  without 
jurisdiction  to  question  the  truth  of  the 
declaration  of  an  applicant  that  he  'was  a 
member  of  the  Democrat  party.  The  court 
said,  inter  alia,  that  "the  act  confers  no 
jurisdiction  whatever  on  any  person  or 
committee  to  refuse  or  receive  or  to  vacate 
any  application  made  in  due  form  under  the 
statute," 

It  necessarily  follows  that  the  particular 
ground  of  ineligibility  urged  by  the  protest- 
ant  is  immaterial.  If  the  functions  of  the 
Democratic  parish  committee  are  ministe- 
rial, it  follows  that  said  committee  had  no 
jurisdiction  to  hear  and  determine  the  pro- 
test made  by  the  relator.  We  see  no  good 
reasons  to  overrule  the  doctrine  of  the 
Trosclair  Case.  If  the  committee  had  no 
such  jurisdiction,  it  is  evident  that  the  dis- 
trict court  is  without  power  to  compel  the 
committee  to  hear  and  determine  the  pro- 
test of  the  relator.  There  is  no  provision 
in  the  primary  law  for  an  appeal. to  party 
committees  or  to  the  courts,  until  after  the 
promulgation  of  the  result  of  the  primary 
election.  Trosclair  Case,  120  La.  625,  45 
So.  526,     The  statutory  remedy  of  an  ag- 
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grieved  candidate  is  bj  protest  filed  with 
the  chairman  of  the  committee  ordering  the 
primary,  within  five  days  after  the  promul- 
gation of  the  returns;  and  by  appeal  to  the 
courts  from  an  adverse  decision  of  the  com- 
mittee. Section  26,  act  No.  100,  1908.  In 
State  ex  rel.  Burke  v.  Foster,  111  La.  939, 
36  So.  32,  the  court,  after  citing  10  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  660,  661,  said: 
"Hence,  as  far  as  party  nominations  are 
concerned,  the  decision  of  disputes  rests 
with  the  party  whose  nomination  is 
claimed.  The  legislature  may  invest  juris- 
diction in  certain  public  officers  or  the 
courts.  If  such  jurisdiction  be  not  vested, 
the  decision  rests  with  the  party,  and  the 
courts  cannot  interfere  in  the  matter." 

In  the  same  case,  it  was  held  that  article 
109  of  the  Constitution  of  1898  did  not  ap- 
ply to  party  nominations. 

In  the  case  of  State  v.  2d  Judicial  Dist. 
Judge,  13  La.  Ann.  89,  the  court  said :  "The 
contesting  of  votes  is  not  a  judicial  func- 
tion, only  so  far  as  made  such  by  special 
statutes.  Indeed,  some  may  have  gone  so 
far  as  to  question  whether  this  is  not  wholly 
a  matter  of  administration,  which  cannot 
with  propriety  be  referred  to  the  judicial 
tribunals  at  all.  At  any  rate  it  is  clear  that 
such  tribunals  cannot  usurp  any  greater 
control  over  this  business  than  is  specially 
imposed  upon  them  by  law.  In  the  absence 
of  a  statutory  authorization,  they  are  with- 
out jurisdiction  of  the  matter,  ratione  ma- 
teruE,^ 

This  case  affirmed  the  general  rule  that 
"courts  of  equity  have  no  inherent  power  to 
try  contested  elections**  (15  Cyc.  307) ;  and 
its  doctrine  has  been  uniformly  followed 
by  the  supreme  court  of  this  state.  See 
Collin  V.  Knoblock,  25  La.  Ann.  263;  State 
ex  rel.  Moncure  v.  Dubuclet,  28  La.  Ann. 
703;  State  ex  rel.  Woodruff  v.  Dortch,  41 
La.  Ann.  846,  6  So.  777.  The  reason  under- 
lying these  doctrines  applies  with  greater 
force  to  party  government  and  nominations, 
the  general  rule  as  to  which  has  been  stated 
as  follows:  "In  the  absence  of  any  statute 
giving  them  jurisdiction,  the  courts  have  no 
power  to  interfere  with  the  judgments  of 
the  committees  and  tribunals  of  established 
political  parties  in  matters  involving  party 
government  and  discipline.**     15  Cyc.  330. 

The  same  rule  applies  to  primary  election 
laws.    15  Cyc.  332. 

Considering  that  articles  16  and  17  of  the 
Constitution  of  1898  divide  the  government 
into  three  distinct  departments, — legisla- 
tive, executive,  and  judicial, — and  forbid 
each  department  from  exercising  powers 
properly  belonging  to  either  of  the  others, 
it  may  be  presumed  that  the  lawmaker  in 
the  enactment  of  articles  6  and  109  referred 
41  L.R.A.(N.S.) 


to  cases  within  the  inherent  powers  of  the 
courts. 

It  is  therefore  ordered  that  the  relator's 
application  be  dismissed,  with  costs. 

Petition  for  rehearing  denied  January  16, 
1912. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  1.) 

H.  T.  COWLEY 
v. 

NORTHERN   PACIFIC   RAILWAY    COM- 
PANY. 

(68  Wash.  $58,  123  Pac.  998.) 

Rescission  -*  conveyance  for  passes  — 
statute  forbidding  execution. 

1.  Equity  will  not  rescind  a  conveyance 
of  land  to  a  railroad  company  in  considera- 
tion of  passes  to  be  issued  to  the  grantor 
for  life,  upon  the  passage  of  a  statute  for- 
bidding further  issuance,  of  passes  by  the 
railroad  company,  if  it  has  substantially 
complied  with  its  contract,  and  the  land  has 
materially  increased  in  value  since  the  con- 
veyance. 

Carrier  —  breach  of  contract  for  passes 
-*  liability  —  obedience  of  statute. 

2.  A  carrier  which  contracted  to  give  an- 
nual passes  in  consideration  of  a  grant  of 
land  is  not  liable  in  damages  for  rSusal  of 
further  passes  before  the  expiration  of  the 
contract  period,  in  obedience  to  a  statute 
making  the  giving  of  passes  illegal. 

Appeal  —  consent  to  damages  —  effect. 

3.  The  mere  statement  by  counsel  that  he 
would  consent  to  just  damages  will  not 
prevent  a  reversal  on  appeal  if  they  were 
erroneously  granted,  if  the  court  states 
that  his  decision  was  not  influenced  by  tlie 
statement,  and  an  appeal  was  taken  from 
the  award. 

(May  27,  1912.) 

Note,  —  Effect  of  passage,  "before  eX' 
piration  of  time  for  performance  of 
contractf  of  statute  rendering  per- 
formance  im^possihle. 

As  to  effect  upon  lease  of  property  for 
saloon,  of  passage  of  prohibitory  laws  dur- 
ing the  term,  see  note  to  Heart  v.  East  Ten- 
nessee Brewing  Co.  19  L.R.A.(N.S.)  964, 
and  supplemental  notes  accompanying 
O'Byrne  v.  Henley,  23  L.R.A.(N.S.)  497, 
and  Hecht  y.  Acme  Coal  Co.  34  L.R.A. 
(N.S.)  773. 

The  early  cases  upon  the  question  here 
considered  are  gathered  in  the  note  to 
American  Mercantile  Exch.  v.  Blunt,  10 
L.R.A.  (N.S.)  414,  and  the  present  note  is 
only  supplementary  to  that. 

As  stated  in  the  earlier  note,  it  is  a  gen- 
eral rule  that  where  the  act  contracted  for 
is  renderod  unlawful  by  tlie  enactment  of  » 
statute  before  the  expiration   of   the  time 
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CROSS  APPEALS  from  a  judgment  of 
the  Superior  Court  for  Spokane  Coun- 
ty in  an  action  brought  to  rescind  a  con- 
tract for  a  grant  of  land  in  consideration 
of  the  issuance  of  passes,  and  for  a  re- 
conveyance of  the  property ;  plaintiff  .  ap- 
pealing from  so  much  as  denied  a  rescission 
and  reconveyance;  and  defendant  appealing 
from  the  judgment  for  damages  entered 
against  it.     Reversed. 

The  facts  are  stated  in  the  opinion. 
J     Mr.  H.  M.  Stephen.H,  for  plaintiff: 

When  one  of  two  parties  to  a  contract 
refuses  further  to  perform  or  be  bound  by 
the  contract,  the  other  party  can  treat  it  as 
terminated  and  at  an  end,  and  can  rescind 
the  same  and  recover  back  the  property  cov- 
ered by  the  contract,  if  'the  party  refusing 
to  perform  can  be  reimbursed  and  the  par- 
ties practically  put  in  statu  quOf  or  nearly 
so. 

Thomas  v.  McCue,  19  Wash.  287,  63 
Pac.  161;  Cochran  v.  Yoho,  34  Wash.  238, 
75  Pac.  815;  Farwell  v.  Coleman,  35  Wash. 
308,  77  Pac.  379;   Dishman  v.  Huetter,  41 


Wash.  626,  84  Pac.  590;  Bybee  ▼.  Bybee« 
46  Wash.  187,  87  Pac.  1122;  WaUh  v. 
Colvin,  53  Wash.  309,  101  Pac.  1085;  Satt- 
hoff  V.  Maruca,  67  Wash.  102,  106  Pac 
632;  Garvey  v.  Garvey,  52  Wash.  516,  101 
Pac.  46;  Wilson  v.  Getty,  57  Pa.  266;  24 
Am.  &  Eng.  Enc.  Law,  2d  ed.  619,  621,  641; 
Canfield  Lumber  Co.  v.  Kint  Lumber  Co. 
148  Iowa,  207,  127  N.  W.  70;  Lambert  v. 
Lambert,  66  W.  Va.  620,  06  S.  E.  .689,  19 
Ann.  Cas.  537;  2  Warvelle,  Vendors,  2d  ed. 
§§  828,  829;  Willard  v.  Ford,  16  Neb.  543, 
20  N.  W.  859;  Boyes  v.  Green  Mountain 
Falls  Town  &  Improv.  Co,  3  Colo.  App.  295, 
33  Pac.  77;  Grimmer  v.  Carlton,  93  Cal. 
189,  27  Am.  St.  Rep.  171,  28  Pac.  1043; 
Thomas  v.  Sweet,  111  Ky.  467,  63  S.  W. 
787,  66  S.  W.  827;  9  Cyc.  639,  641,  710; 
Perkins  v.  Hart,  11  Wheat.  237,  6  L.  ed. 
463 ;  Chapman  v.  Douglas  County,  107  U.  S. 
348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep.  62; 
Anvil  Min.  Co.  v.  Humble,  153  U.  S.  5*40, 
38  L.  ed.  814,  14  Sup.  Ct.  Rep.  879;  Colum- 
bus V.  Mercantile  Trust  &  D.  Co.  218  U.  S. 
645,  54  L.  ed.  1193,  31  Sup.  Ct.  Rep.  105; 


for  performance,  the  obligation  is  thereby 
discharged. 

In  Knoxville  v.  Bird,  12  Lea,  121,  47  Am. 
Rep.  326,  where  it  was  contended  that  the 
passage  of  an  ordinance  by  a  city  forbid- 
ding the  erection  of  wooden  buildings  witli- 
in  fire  districts  impaired  the  obligation  of 
a  contract  existing  prior  to  the  passage  of 
such  ordinance,  between  a  landowner  and 
a  contractor  to  erect  a  wooden  building, 
it  was  held  that  there  was  nothing  in  the 
objection,  and  the  court  quoted  from  vol.  2, 
page  674,  Parsons  on  Contracts,  as  follows: 
**If  one  agrees  to  do  a  thing  which  is  law- 
ful for  him  to  do,  and  it  becomes  unlawful 
by  an  act  of  the  legislature,  the  act  avoids 
the  promise;  and  so,  if  one  agrees  not  to 
do  tliat  which  he  may  lawfully  abstain  from 
doing,  but  a  subsequent  act  requires  him 
to  do  it,  this  act  also  avoids  the  promise." 

And  a  like  result  was  reached  in  Binz  v. 
National  Supply  Co.  —  Tex.  Civ.  App,  — , 
105  S.  W.  543,  where  a  contract  was  made 
for  the  construction  of  an  oil  plant  and  an 
ordinance  was  subsequently  passed  pro- 
hibiting the  completion  of  the  plant. 

And  where  a  tenement  house  is  leased  "to 
be  used  and  occupied  for  the  purpose  of  a 
place  of  amusement  for  the  exhibition  of 
moving  pictures,  and  for  no  other  purposes 
whatsoever,"  and  the  licensing  of  such 
shows  in  tenement  houses  is  subsequently 
prohibited  by  an  ordinance,  the  lessee  is 
discharged  from  his  obligation  to  pay  rent 
accruing  after  the  passage  of  such  statute. 
Adler  v.  Miles,  69  Misc.  601,  126  N.  Y. 
Supp.  135. 

So,  where  it  was  lawful  at  the  time  a 
bond  was  executed,  to  covenant  in  the  event 
of  a  failure  to  prosecute  a  claim  involving 
title  to  slaves,  with  efTect,  "to  deliver  the 
slaves  to  the  sheriff,"  the  performance  of 
the  obligation  is  rendered  impossible  and 
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illegal  by  a  law  declaring  slavery  to  be 
abolished,  and  no  recovery  of  the  slaves  or 
for  their  value  can  be  had.  Irion  v.  Hume, 
50  Miss.  419. 

And  a  contract  providing  for  commissions 
for  selling  shares  of  stock  of  building  asso- 
ciations is  terminated  by  a  statute  making 
such  sales  unlawful,  and  no  recovery  for 
commission^  will  be  allowed  for  sales  made 
after  the  prohibitory  law  goes  into  effect. 
Lowey  v.  Granite  State  Provident  Asso.  8 
Misc.  319,  28  N.  Y.  Supp.  560. 

So  a  contract  for  personal  services  to  be 
rendered  to  a  building  and  loan  association 
for  a  compensation  arising  from  a  certain 
sum,  which  contemplates  a  change  in  the 
law  prohibiting  the  creation  of  such  a  fund 
and  the  payment  for  services  therefrom,  is 
terminated  by  a  statute  enacting  such  a 
change  and  rendering  the  performance  of 
the  contract  ihipossihle;  and  the  obligor 
is  thereby  released  from  his  duty  to  per- 
form. Wood  V.  Iowa  Bldg.  &  L.  Asso.  126 
Iowa,  464,  102  N.  W.  410. 

And  there  are  dicta  in  Meade  v.  Lamar- 
che,  150  App.  Div.  42,  134  N.  Y.  Supp.  479. 
that  where  one  covenants  to  do  a  thing 
which  is  lawful  at  the  time,  and  an  act  of 
the  legislature  makes  the  performance  of 
such   act  illegal,  he  is  thereby  discharsred. 

In  Superior  v.  Douglas  County  Teleph. 
Co.  141  Wis.  363,  122  N.  W.  1023,  however, 
it  was  held  that  if  a  contract  with  a  mu- 
nicipality for  telephone  service  was  not 
against  public  policy  when  made,  it  was  not 
affected  by  a  change  in  public  policy  by 
subsequent  legislation. 

See  also  Brown  v.  Mare,  Bullard  v.  North- 
ern P.  R.  Co.,  and  Louisville  &  N.  R,  Co. 
V.  Mottley,  which  are  set  out  by  the  court 
in  Cowley  v.  Nobthesm  P.  R.  Co. 

J.  T.  W. 
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Payette  v.  Ferrier,  20  Wash.  479,  65  Pac. 
e29 ;  Ford  v.  Kimble,  41  Wash.  578,  84  Pac. 
414;  Gustin  v.  Crockett,  51  Wash.  70,  97 
Pac.  1091;  Russell  v.  Robbins,  247  111.  510, 
130  Am.  St.  Rep.  342,  93  N.  £.  324. 

It  is  not  material  that  the  value  of  the 
property  has  enhanced  subsequent  to  the 
date  of  the  contract  or  the  conveyance  there- 
of. 

Veazie  v.  Williams,  8  How.  134,  12  L.  ed. 
1018;  Neblett  v.  Macfarland,  92  U.  S.  101, 
104,  23  L.  ed.  471,  472. 

Plaintiff  is  not  in  pari  delicto  with  de- 
fendant. The  law  of  Congress  was  prima- 
rily for  the  purpose  of  protecting  common 
carriers  in  their  dealings  with  the  public, 
and  put  them  where  they  would  not  have 
to  and  could  not  grant  favors. 


Co.  13  Wash.  616,  43  Pac.  890;  Ritterhoff 
V.  Puget  Sound  Nat.  Bank,  37  Wash.  76,  107 
Am.  St.  Rep.  791,  79  Pac.  601;  McKay  v. 
Calderwood,  37  Wash.  194,  79  Pac.  629. 
Mr.  Cdward  J.  Cannon  for  defendant. 

Gose,   J.,  delivered  the  opinion  of  the 
court :  ^ 

-  On  the  31st  day  of  December,  1898,  the 
plaintiff  and  his  wife,  Lucy  A.  Cowley,  now 
deceased,  were  the  owners  of  a  tract  of 
land  in  the  city  of  Spokane,  and  on  that 
date  they  entered  into  a  written  contract 
with  the  defendant  whereby  they  agreed  to 
convey  the  property  to  it  by  a  deed  of 
quitclaim.  As  a  consideration  for  the  con- 
veyance of  the  property,  the  defendant 
agreed  to  issue  and  deliver  annual  passes  to 


9  Cyc.  654;  Rozell  v.  Vansyckle,  11  Wash,    the  plaintiff  and  his  wife,  for  and  during 


79,  39  Pac.  270;  McDonald  v.  Lund,  13 
Wash.  412,  43  Pac.  348;  Standard  Furni- 
ture Co.  V.  Van  Alstine,  31  Wash.  499,  72 
Pac.  119;  Deaton  v.  Lawson,  40  Wash.  487, 
2  L.R.A.(N.S.)  392,  111  Am.  St.  Rep.  922, 
82  Pac.  879;  Brooks  v.  Martin,  2  Wall.  70, 
17  L.  ed.  732;  Planters'  Bank  v.  Union 
Bank,  16  Wall.  483,  499,  21  L.  ed.  473, 
479;  Congress  &  E.  Spring  Co.  v.  Knowl- 
ton,  103  U.  S.  49,  26  L.  ed.  347;  Parkers- 
burg  V.  Brown,  106  U.  S.  487,  27  L.  ed. 
238,  1  Sup.  Ct.  Rep.  442;  Chapman  v. 
Douglas  County,  107  U.  S.  348,  27  L.  ed. 
378,  2  Sup.  Ct.  Rep.  62;  Logan  County  Nat. 
Bank  v.  Townsend,  139  U.  S.  67,  35  L.  ed. 
107,  11  Sup.  Ct.  Rep.  499;  Central  Transp. 
Co,  V.  Pullman's  Palace  Car  Co.  139  U.  S. 
24,  60,  35  L.  ed.  55,  68,  11  Sup.  Ct.  Rep. 
488;  Block  v.  Darling,  140  U.  S.  239,  36 
L.  ed.  478,  11  Sup.  Ct.  Rep.  832;  St.  Louis, 
V.  &  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R. 
Co.  145  U.  S.  393,  36  L.  ed.  738,  12  Sup. 
Ct.  Rep.  953;  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.  171  U.  S.  138,  43  L. 
ed.  108,  18  Sup.  Ct.  Rep.  808;  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  618,  44  L. 
ed.  611,  20  Sup.  Ct.  Rep.  504;  National 
Bank  k  L.  Co.  v.  Petrie,  189  U.  S.  423,  47 
L.  ed.  879,  23  Sup.  Ct.  Rep.  512;  Harriman 
V.  Northern  Securities  Co.  197  U.  S.  247,  49 
L.  ed.  740,  25  Sup.  Ct.  Rep.  504;  Gray  v. 
Long,  —  Cal.  — ,  37  Pac.  380;  Mitchell  v. 
Fish,  97  Ark.  444,  36  L.R.A.(N.S.)  838, 
134  S.  W.  940. 

The  relief  prayed  for  should  have  been 
granted. 

Columbus  V.  Mercantile  Trust  &  D.  Co. 
218  U.  S.  645,  64  L.  ed.  1193,  31  Sup.  Ct. 
Rep.  105;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Rep.  78;  Missouri  &  T.  Trust  Co. 
y.  Krumseig,  172  U.  S.  359,  43  L.  ed.  477, 
19  Sup.  Ct.  Rep.  179;  Jones  v.  Bolles,  9 
Wall.  364,  19  L.  ed.  736,  5  Mor.  Min.  Rep. 
444 ;  Carl  v.  West  Aberdeen  Land  &  Improv. 
41  L.R.A.(N.S.)  36 


the  natural  life  of  each  thereof,  entitling 
them  to  free  transportation  over  the  de- 
fendant's entire  system  of  railway  and 
steamship  lines,  and  to  issue  like  passes  to 
their  five  children  for  a  period  of  five 
years  from  the  date  of  the  contract.  In 
pursuance  of  the  contract,  the  plaintiff,  on 
October  20,  1899,  conveyed  the  property  to 
the  defendant.  The  defendant  performed 
it  agreement  with  Lucy  A.  Cowley  until 
her  death,  which  occurred  on  the  28th  day 
of  November,  1900,  and  performed  its  agree- 
ment with  the  children  during  the  five 
years  stipulated  in  the  contract,  and  per- 
formed its  agreement  with  the  plaintiff 
until  the  taking  effect  of  the  act  of  Con- 
gress of  date  June  29,  1906,  known  as  the 
commerce  act  (act  June  29,  1906,  chap. 
3591,  34  Stat,  at  L.  584,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1288).  Section  2  of  the  act 
is  as  follows:  ''No  carrier,  unless  other- 
wise provided  by  this  act,  shall  engage  or 
participate  in  the  transportation  of  pas- 
sengers or  property,  as  defined  in  this  act, 
unless  the  rates,  fares,  and  charges  upon 
which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in 
accordance  with  the  provisions  of  this  act; 
nor  shall  any  carrier  charge  or  demand  or 
collect  or  receive  a  greater  or  less  or  dif- 
ferent compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  serv- 
ice in  connection  therewith,  between  the 
points  named  in  such  tariffs,  than  the  rates, 
fares,  and  charges  which  are  specified  in  the 
tariff  filed  and  in  effect  at  the  time;  nor 
shall  any  carrier  refund  or  remit,  in  any 
manner  or  by  any  device,  any  portion  of 
the  rates,  fares,  and  charges  so  specified, 
nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation 
of  passengers  or  property  except  such  as 
are  specified  in  such  tariffs." 

The  plaintiff's  children  have  conveyed  to 
him  whatever  rights  they  may  have  in  the 
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property.  After  the  taking  effect  of  the 
act,  the  defendant  refused  to  further  per- 
form its  contract,  upon  the  ground  that  it 
could  not  legally  do  so.  The  plaintiff  has 
sued  for  a  rescission  of  the  contract  and 
for  a  reconveyance  of  the  property.  He 
offered  in  his  complaint  to  repay  to  the 
defendant  the  value  of  all  the  transporta- 
tion issued  in  conformity  to  the  contract. 
The  court  denied  a  rescission  and  recon- 
veyance, and  entered  a  judgment  against 
the  defendant  for  the  sum  of  $1,500,  the 
amount  which  the  court  found  the  plaintiff 
will  be  obliged  to  expend  in  railway  fare  to 
take  the  trips  which  he  would  have  taken 
had  the  agreed  transportation  been  fur- 
nished him.  Both  parties  have  appealed, 
and  they  will  be  referred  to  as  plaintiff  and 
defendant.  The  following  is  an  epitome  of 
the  facts:  The  plaintiff,  at  the  time  of 
the  trial,  had  been  a  resident  of  Long  Beach 
in  the  state  of  California  for  about  eight 
years,  and  was  then  seventy-three  years  of 
age  and  had  a  life  expectancy  of  approxi- 
mately seven  years.  The  court  found  that 
the  market  value  of  the  property  when  con- 
veyed to  the  defendant  was  about  $15,000, 
and  that  its  value  at  the  time  the  action 
was  commenced  was  $200,000. 

The  act  of  Congress  .to  which  reference 
has  been  made  forbade  the  further  perform- 
ance of  the  contract  by  the  defendant. 
Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  66  L.  ed.  297,  34  L.RA..(N.S.)  671, 
31  Sup.  Ct.  Rep.  265.  That  was  an  action 
to  require  the  railway  company  to  specific- 
ally execute  a  contract  which  it  had  made 
with  the  Mottleys,  to  issue  to  them  free 
passes  over  its  roads  annually  during  their 
lives,  in  settlement  of  a  claim  which  they 
were  asserting  against  it  for  personal  in- 
juries sustained  by  them  as  the  result  of 
a  collision  between  trains  belonging  to  the 
railroad  company.  In  commenting  upon 
the  question  of  the  enforceability  of  the 
contract,  the  court,  at  page  482,  said :  "The 
agreement  between  the  railroad  company 
and  the  Mottleys  must  necessarily  be  re- 
garded as  having  been  made  subject  to  the 
possibility  that,  at  some  future  time,  Con- 
gress might  so  exert  its  whole  constitutional 
power  in  regulating  interstate  commerce  as 
to  render  that  agreement  unenforceable  or 
to  impair  its  value.  That  the  exercise  of 
such  power  may  be  hampered  or  restricted 
to  any  extent  by  contracts  previously  made 
between  individuals  or  corporations  is  in- 
conceivable. The  framers  of  the  Consti- 
tution never  intended  any  such  state  of 
things  to  exist."  And  at  page  483,  it  said : 
"After  the  commerce  act  came  into  effect, 
no  contract  that  was  inconsistent  with  the 
regulations  established  by  the  act  of  Con- 
gress could  be  enforced  in  any  court."  And 
41  L.R.A.(N.S.) 


again,  at  page  485,  it  said:  "We  forbear 
any  further  citation  of  authorities.  They 
are  numerous  and  are  all  one  way.  They 
support  the  view  that,  as  the  contract 
in  question  would  have  been  illegal  if  made 
after  the  passage  of  the  commerce  act,  it 
cannot  now  be  enforced  against  the  rail- 
road company,  even  though  valid  when 
made." 

The  plaintiff,  in  support  of  his  contention 
that  he  is  entitled  to  rescind  and  to  have 
the  property  restored  to  him,  among  other 
cases,  cites  the  following:  Thomas  v.  Mc- 
Cue,  19  Wash.  287,  53  Pac.  161;  Cochran 
V.  Yoho,  34  Wash.  238,  75  Pac.  815 ;  Garvey 
V.  Garvey,  52  Wash.  516,  101  Pac.  45;  Lam- 
bert V.  Lambert,  66  W.  Va.  520,  66  S.  E. 
689,  19  Ann.  Cas.  537;  24  Am.  &  Enc.  Law, 
2d  ed.  641;  Willard  v.  Ford,  16  Neb.  543, 
20  N.  W.  859 ;  Chapman  v.  Douglas  County, 
107  U.  S.  348,  27  L.  ed.  378,  2  Sup.  Ct. 
Rep.  62;  Payette  v.  Ferrier,  20  Wash.  479, 
55  Pac.  629.  In  the  Thomas  Case  the  court, 
in  discussing  the  doctrine  of  rescission, 
said:  "Rescission  is  a  remedy  which  is  not 
to  be  invoked  as  a  matter  of  course  or  of 
absolute  right,  but,  like  specific  perform- 
ance, its  exercise  rests  in  the  sound  dis- 
cretion of  the  court.  2  Warvelle,  Vendors, 
p.  833.  .  .  .  Before  a  party  can  justly 
claim  a  rescission,  he  must  not  only  show 
that  the  opposite  party  is  derelict,  but 
that  he  himself  is  without  fault.  .  .  ." 
In  the  Cochran  Case  it  is  said:  "Where 
one  of  the  parties  to  a  contract,  either  be- 
fore the  time  for  performance  or  in  the 
course  of  performance,  makes  performance 
or  further  performance  by  him  impossible, 
the  other  party  is  discharged,  and  may  sue 
at  once  for  the  breach."  9  Cyc.  639,  and 
authorities  cited.  The  Garvey  and  Payette 
Cases  were  actions  by  a  parent  against  a 
child  to  have  property  reconveyed,  where 
the  consideration  for  the  conveyance  was 
the  support  of  the  grantor,  and  the  grantee 
had  failed  or  refused  to  perform.  In  the 
Lambert  Case  the  grantor  had  conveyed 
certain  property  to  the  grantee  upon  a 
promise  of  marriage,  which  .the  grantee 
had  broken  by  marriage  with  another.  The 
rule  announced  in  24  Am.  &  Eng.  Enc.  Law 
2d  ed.  641,  is  that,  "in  granting  cancel- 
ation of  an  instrument,  the  court  proceeds 
wholly  upon  equitable  principles."  In  the 
Willard  Case  it  is  said  that  "the  rescission, 
cancelation,  and  delivering  up  of  agree- 
ments, deeds,  etc.,  is  the  converse  of  a 
specific  performance."  In  the  Chapman 
Case,  in  considering  the  question  as  to 
when  the  illegality  of  a  contract  will  ex- 
cuse performance,  the  court  said  that  "the 
illegality  in  the  contract  related,  not  to  its 
substance,  but  only  to  a  specific  mode  of 
performance."     And  further  that  "the  ille- 
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galitj  iB  not  that  which  arises  where  the 
contract  is  in  violation  of  public  policy  or 
of  sound  morals,  and  under  which  the  law 
will  give  no  aid  to  either  party."  Without 
further  reference  to  authority,  it  suffices 
to  say  that  the  performance  of  the  con- 
tract was  not  arrested  by  the  act  or 
omission  of  the  defendant,  but  by  the  enact- 
ment of  a  law  which  made  further  perform- 
ance of  the  contract  illegal.  The  case  falls 
within  the  exception  stated  in  the  Chapman 
Case.  In  the  cases  cited  by  the  plaintiff 
there  was  an  equitable  right  in  the  plain- 
tiff, and  a  delict  upon  the  part  of  the  de- 
fendant. In  other  words,  the  defendant  had 
agreed  to  do  some  act  which  he  either  could 
not  or  would  not  do,  the  doing  of  which 
would  violate  no  law  or  rule  of  public 
policy.  In  view  of  the  intervening  iaw,  the 
substantial  performance  of  the  contract  by 
the  defendant,  and  the  marked  increase  in 
the  value  of  the  property,  a  court  of  equity 
cannot,  in  consonance  with  equitable  prin- 
ciples, direct  a  restitution  of  the  property. 

The  next  question  presented  is :  Did  the 
court  err  in  entering  a  judgment  against 
the  defendant  for  damages?  Drake  v. 
VVhaley,  35  S.  C.  187,  14  S.  E.  397,  thus 
defines  a  cause  of  action:  "A  'cause  of  ac- 
tion' has  been  held,  in  brief,  to  be  a  legal 
right  of  the  plaintiff  invaded  hy  the  de- 
fendant, and  it  arises  when  the  invasion 
takes  place."  In  Kennerty  v.  Etiwan  Phos- 
phate Co.  21  S.  C.  226,  53  Am.  Rep.  669,  it 
is  said  that  "a  cause  of  action,  defined  in 
a  few  words,  is  a  primary  right  of  one, 
either  legal  or  equitable,  invaded  by  an- 
other." 

Stated  in  other  words,  a  cause  of  action 
must  show  a  legal  or  equitable  right  in 
one  party,  and  a  wrong  in  the  other  party, 
touching  the  subject-matter  of  the  action. 
If  these  elements  do  not  coexist,  a  cause  of 
action  does  not  arise.  In  Pomeroy  on  Con- 
tracts, §  280,  the  rule  respecting  illegal  con- 
tracts is  stated  as  follows:  "An  illegal 
contract  is,  as  a  rule,  void, — not  merely 
voidable, — and  can  be  the  basis  of  no  ju- 
dicial proceeding.  No  action  can  be  main- 
tained upon  it,  either  at  law  or  in  equity. 
This  impossibility  of  enforcement  exists 
whether  the  agreement  is  illegal  in  its  in- 
ception, or  whether,  being  valid  when  made, 
the  illegality  has  been  created  by  a  subse- 
quent statute."  Brown  v.  London,  9  C.  B. 
N.  S.  726,  was  a  suit  upon  a  contract,  with 
a  condition  the  performance  of  which  was 
rendered  impossible  by  an  act  of  Parlia- 
ment. Speaking  to  the  question  of  a  dis- 
charge of  a  contract  by  such  a  law,  Wil- 
liams, J.,  said:  ''The  instrument  upon 
which  this  action  is  brought  is  not  an  abso- 
lute contract  .on  the  part  of  the  defendants 
to  pay  the  several  sums  mentioned  in  the 
41  Ii4l.A.(N.a) 


bonds.  But  it  is  a  contract  with  a  con- 
dition. Now,  the  law  as  to  such  contracts 
is  clear.  If  the  condition  has  been  per- 
formed, the  obligation  is  discharged;  and 
it  is .  equally  discharged  if,  instead  of  the 
condition  having  been  performed,  its  per- 
formance has  been  prevented  by  the  act  of 
God  or  the  act  of  the  law."  In  Bullard  v. 
Northern  P.  R.  Co.  10  Mont.  168,  11  L.R.A. 
246,  3  Inters.  Com.  Rep.  636,  25  Pac.  120, 
it  was  held  that  rebates  upon  shipments, 
under  a  contract  fixing  the  price  of  car- 
riage and  providing  for  a  rebate  equal  to 
the  difference  between  the  contract  price 
and  the  regular  schedule  of  freight  rates 
upon  like  articles,  could  not  be  recovered 
after  the  enactment  of  the  commerce  law  of 
February  4,  1887  (act  Feb.  4,  1887,  chap. 
104,  24  Stat,  at  L.  379,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1284).  In  this  connection 
the  court  said:  "There  is  an  old  rule  of 
law  which  can  be  invoked  and  applied  to 
the  case  at  bar.  In  Atkinson  v.  Ritchie,  10 
East,  530,  Lord  Ellenborough,  Ch.  J.,  said, 
in  the  opinion :  That  no  contract  can  prop- 
erly be  carried  into  effect  which  was  origi- 
nally made  contrary  to  the  provisions  of 
law,  or  which,  being  made  consistently  with 
the  rules  of  law  at  the  time,  has  become 
illegal  in  virtue  of  some  subsequent  law, 
are  propositions  which  admit  of  no  doubt.' " 
American  i^fercantile  Exch.  v.  Blunt,  102 
Me.  128,  10  L.R.A.(N.S.)  414,  120  Am.  St. 
Rep.  463,  10  Ann.  Cas.  1022,  66  Atl.  212,  is 
an  instructive  case,  and  announces  the  same 
view.  See  also  the  footnote  to  this  case  in 
10L.R.A.(N.S.)  414.  In  Doe  ex  dem.  An- 
glesea  v.  Rugeley,  6  Q.  B.  107,  in  speaking 
of  the  nonperformance  of  a  condition  in  a 
lease  because  forbidden  by  law,  it  is  said  by 
Lord  Denman,  Ch.  J.:  "But  even  if  the 
condition  were  not  performed,  it  appears 
to  us  that  the  nonperformance  would  in 
this  case  be  excused,  as  being  by  act  of  law, 
and  involuntary  on  the  part  of  the  lessee." 
In  Fitzgerald  v.  Grand  Trunk  R.  Co.  63 
Vt.  169,  13  L.R.A.  70,  3  Inters.  Com.  Rep. 
633,  22  Atl.  76,  in  defining  the  words 
"obligation  of  a  contract,"  it  is  said:  "The 
obligation  of  a  contract  in  law  is  that  ele- 
ment of  duty  or  promise  which  a  party 
can  be  compelled  to  perform.  If  perform- 
ance cannot  be  compelled,  there  is  no  legal 
obligation  in  the  contract."  These  obser- 
vations apply  with  equal  force  to  both  ques- 
tions, viz.,  the  right  of  the  plaintiff  to  a 
rescission  and  a  reconveyance,  and  his  right 
to  damages.  The  plaintiff  conveyed  the 
property  to  the  defendant  upon  the  faith 
of  defendant's  promise  to  perform  con- 
ditions which  were  then  wholly  lawful,  but 
which,,  after  a  substantial  part  perform- 
ance, became  unlawful  without  any  con- 
'  tributing   cause   upon    the    part   o|   either 
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party.  The  full  performance  has  not  been 
arrested  by  any  act  or  omission  of  the 
defendant,  but  by  the  Congress  of  the 
United  States,  acting  within  its  consti- 
tutional powers.  It  follows,  from  what 
has  been  said,  that  the  defendant  cannot  be 
mulcted  in  damages  because  of,  and  only 
because  of,  its  observance  of  a  law  making 
further  performance  of  the  contract  on  its 
part  impossible. 

The  plaintiff's  contention  that  the  judg- 
ment for  damages  was  entered  upon  the 
invitation  of  the  defendant  cannot  be  up- 
held. The  contention  is  based  upon  the 
remarks  of  the  defendant's  counsel  at  the 
conclusion  of  the  trial,  wherein  he  said: 
"I  will  say  now  that  we  will  consent  that 
the  court  reach  a  just  measure  of  damages." 
In  the  certificate  to  the  supplemental  state- 
ment containing  the  quoted  words,  the  court 
states  that  ''I  will  add  that  my  decision 
was  not  influenced  by  any  suggestion  made 
by  Mr.  Cannon  as  to  the  attitude  we  take 
upon  the  merits  of  the  controversy."  Were 
it  not  for  this  statement  in  the  certificate, 
we  would  be  inclined  to  treat  the  judgment 
as  having  been  entered  by  the  court  upon 
the  invitation  of  counsel  for  the  defendant. 
Moreover,  the  plaintiff  was  not  content  to 
accept  the  judgment.  Had  he  done  so,  and 
had  the  defendant  only  appealed,  we  would 
be  more  inclined  to  treat  the  remarks  of 
the  defendant's  counsel  as  an  authorization 
for  the  judgment. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

Honnt,  Parker,  and  Fallerton,  JJ., 
concur. 
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LAURA  HICKEY,  Appt., 
v. 

MARY  THAYER. 

(86  Kan.  556,  118  Pac.  56.)* 

Parent  and  child  —  infant  —  custody  — 
right. 

In  determining  the  custody  of  a  child,  his 
welfare  is  the  paramount  consideration. 
Even  parental  love  must  yield  to  the  claims 
of  another,  if,  after  due  judicial  investiga- 
tion, it  is  found  that  the  highest  good  of  the 
child  requires  it. 

(October  7,  1911.) 

APPEAL  by  petitioner  from  a  Judgment 
of    the    District    Court    for    Franklin 
County,  denying  her  petition  for  a  writ  of 

Headnote  by  Bbnbon,  J. 
41  L.R.A.(N.S.). 


habeas  corpus,  and  awarding  the  custody 
of  her  minor  child  to  respondent.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Quin  and  F.  M.  Har- 
ris, for  appellant: 

The  mother  is  a  fit  person  to  have  the 
care  and  custody  of  her  child. 

29  Cyc.  1597;  Re  King,  66  Kan.  700,  67 
L.R.A.  783,  97  Am.  St.  Rep.  399,  72  Pac. 
263;' Day  v.  Day,  71  Kan.  390,  80  Pac.  974, 
6  Ann.  Cas.  169. 

When  a  parent  is  reasonably  able  to  pro- 
vide for  the  child,  such  parent  is  entitled 
to  the  custody  as  against  other  persons. 

29  Cyc.  1500;  Dunkin  v.  Seifert,  123 
Iowa,  64,  98  N.  W.  558. 

The  welfare  of  the  infant  is  the  govern- 
ing consideration;  yet,  other  things  being 
equal,  in  the  determination  of  the  cus- 
tody the  parents  of  the  child  will  be  pre* 
ferred  against  third  persons,  including  the 
grandparents  and  other  relatives. 

21  Cyc.  331;  State  ex  rel.  Hodgdon  ▼. 
Libbey,  44  N.  H,  321,  82  Am.  Dec.  223; 
Richards  v.  Collins,  45  N.  J.  Eq.  283,  14 
Am.  St.  Rep.  726,  17  Atl.  831;  Re  Kott- 
man,  2  Hill,  363,  27  Am.  Dec.  390. 

Mr.  W.  J.  Costlgan,  for  appellee : 

In  determining  the  custody  of  a  child,  his 
welfare  is  the  paramount  consideration. 

Chapsky  v.  Wood,  26  Kan.  650,  40  Am. 
Rep.  321;  Re  Bullen,  28  Kan.  786. 

Kote,'^  Denial  of  custody  of  child  to 
parent  for  its  well-being, 

I.  General  rule,   665. 
II.  Welfare  of  infant,  570. 
III.  Wishes  of  child,   574. 
IV.  Where  the  child  is  of  tender  age,  575. 
y.  Where  there  is  a  contract  or  consent, 

578. 
VI.  Immorality,   590. 
VII.  Cruelty,    591. 
VIII.  Where  the  parent  is  a  criminal,  692. 

IX.  Drunkenness  and  incompetency,  592. 

X.  Abandonment  and  desertion,  594. 
XL  Separating  children,    597. 

XII.  Provision  in  decrees  of  divorce  and 
separation. 

a.  Generally,  597. 

b.  English  and  Canadian  statutes, 

598. 
.  c.  Adulterv,  601. 

d.  Immorality,  603. 

e.  Cruelty,   604. 

f.  Drunkenness,    605. 

g.  Incompetency,    606. 

h.  Abandonment     and      desertion, 

606. 
i.  Separating  the  children,    607. 
j.  Denial    of    custody    to    either, 

608. 
k.  Changing  decree,  609. 
XHL  Religion,  610. 

XIV.  Where  the  child  is  in  an  institution, 
614. 
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Benson,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  seeks  to  recover  the  cus- 
tody of  her  daughter,  Edith  Pryse,  a  child 
now  ahout  seven  years  old.  The  petition- 
er, when  twenty- one  years  of  age,  was  mar- 
ried to  Fred  Pryse,  who  deserted  her  and 
their  two  children,  Edith  and  an  older  girl, 
at  Mena,  Arkansas,  in  May,  1906,  leaving 
them  without  means  of  support.     The  two 


children  were  taken  by  their  mother  to  a 
children's  home  in  Kansas  City.  Edith  was 
taken  from  this  home  by  a  benevolent 
woman  of  Ottawa,  and  in  November,  1906, 
with  the  consent  of  the  home  authorities, 
was  placed  in  the  custody  of  Mrs.  Mary 
Thayer,  the  respondent,  the  mother  being 
very  sick  at  that  time.  Mrs.  Thayer  was 
anxious  to  adopt  the  child,  but  no  author- 
ity being  found  for  such  adoption,  the  mat- 


/.  General  rule. 


At  common  law  the  father  was  entitled 
to  the  custody  of  his  minor  children. 
It  has  been  quite  a  struggle  for  the  courts, 
even  with  the  aid  of  statutes,  to  avoid 
following  this  rule.  In  the  early  cases, 
where  the  father  was  leading  a  life  of  open 
profligacy,  he  was  given  tne  custody  of 
the  children.  Gradually,  considering  the 
statutes  and  the  discretionary  power  of 
the  court,  it  has  come  to  be  the  rule  that 
the  welfare  of  the  infant  is  the  chief  con- 
sideration in  controversies  of  this  kind, 
and  courts  will  give  the  custody  of  the 
child  to  either  father  or  mother,  and  some- 
times will  deny  to  both  of  them  the  custody 
of  their  children. 

In  Re  Ilakewill,  22  Eng.  L.  &  Eq.  Rep. 
395,  a  husband  turned  his  wife  and  five 
children,  aged  two  to  eight  years,  out  of 
doors,  and  subsequently  obtained  the  cus- 
tody of  the  children.  The  wife  brought 
habeas  corpus,  alleging  that  he  had  threat- 
ened to  depart  the  realm.  The  return  to 
the  writ  denied  the  statements  of  the  wife. 
Jervis,  Ch.  J.,  said:  "The  substance  of 
the  return  is,  'I  am  the  father  of  these  six 
children,  and  the  court  has  no  jurisdiction 
to  deprive  me  of  the  custody  of  them;'" 
and  held  the  return  sufficient.  No  evidence 
was  offered;  2  &  3  Vict.  chap.  64,  was  not 
cited. 

And  a  father  was  held  entitled  to  the 
custody  of  an  infant  eight  months  old, 
where  the  wife  had  separated  from  him  on 
the  ground  of  ill-treatment.  Rex  v.  De 
Manneville,  5  East,  221,  13  Eng.  Rul.  Cas. 
24.  In  this  case  the  child  was  forcibly 
taken  from  its  mother's  breast  while  nurs- 
ing. Ellenborough,  Gh.  J.,  said:  "But  there 
is  no  pretense  that  the  child  has  been  in- 
jured for  want  of  nurture,  or  in  any  other 
resplct.  Then  he,  having  a  legal  right  to 
the  custody  of  his  child,  and  not  having 
abused  that  right,  is  entitled  to  have  it 
restored  to  him." 

In  Re  Winscom,  2  Hem.  &  M.  541,  where 
a  husband  had  failed  to  sustain  a  divorce 
against  his  wife,  and  had  taken  his  daugh- 
ter abroad,  the  wife  petitioned  for  an  order 
to  have  access  to  the  child.  This  was  de- 
nied. Wood,  V.  C,  said:  "The  child  is  now 
abroad,  under  the  superintendence  of  his 
sister,  for  the  purpose  of  education;  and 
therefore  any  access  I  could  give  the  mother 
would  have  to  be  with  reference  to  that 
state  of  things,  and  could  only,  had  it  been 
given,  have  been  given  for  the  purpose  of 
enabling  her  to  see  the  child  from  time  to 
41  L.R.A.(N.S.) 


time  in  a  foreign  country.  Undoubtedly 
there  would  be  great  difficulties  in  acting 
upon  such  an  order,  if  it  were  proper  to 
make  it;  or  in  carrying  into  eflfect  any  or- 
der regulating  the  mother's  access  to  her 
child  whilst  resident  in  a  foreign  country." 

In  Re  Flynn,  2  De  G.  &  S.  457,  a  mother 
brought  a  suit  for  the  appointment  of  a 
guardian  of  her  children,  two  boys  under 
nve  years,  and  a  girl,  fourteen  months  old, 
and  that  the  father  be  restrained  from  all 
intercourse  with  them.  The  petition  was 
dismissed.  The  vice  chancellor  said :  "Con- 
sidering the  circumstances  of  conduct  that 
have  existed  in  cases  in  which  the  father 
has  been  allowed  to  retain  the  custody  of 
his  children,  it  is  difficult  to  say  that  the 
personal  conduct  of  the  father  in  this  case 
is  sufficient  to  deprive  him  of  his  right." 
In  this  case  the  husband  and  wife  had  sep- 
arated and  he  had  escaped  from  a  French 
prison,  where  he  had  been  confined  for  debt, 
and  the  mother  had  there  obtained  posses- 
sion of  the  boys. 

In  Re  Leigh,  6  Ont.  Pr.  Rep.  402,  it  was 
said:  **Re  Flynn,  supra,  was  not  a  peti- 
tion under  the  act,  and  no  order  was  made 
upon  the  petition  for  the  want  of  a  suffi- 
cient provision  made  for  the  care,  main- 
tenance, and  education  of  the  child,  if  the 
father  should  be  deprived  of  his  common- 
law  right  of  possession  and  control  of  his 
children." 

In  Smart  v.  Smart  [1892]  A.  C.  425,  61 
L.  J.  P.  C.  N.  S.  38,  67  L.  T.  N.  S.  510, 
56  J.  P.  676,  the  case  of  Re  Flynn,  supra, 
was  distinguished,  as  that  was  prior  to  the 
Talfourd  act;  and  the  reasons  of  the 
court  left  it  in  doubt  whether  it  was  dis- 
missed for  the  reason  that  the  mother  and 
grandmother  had  not  the  means,  or  because 
the  strong  ground  for  taking  the  children 
out  of  the  custody  of  the  father  was  not 
strong  enough  to  prevail  against  his  legal 
powers,  or  because  the  parties  were  weary 
of  the  dispute. 

In  Reiss's  Succession,  46  La.  Ann.  347,  25 
L.R.A.  798,  15  So.  151,  a  mother-in-law 
sought  a  rule  to  compel  a  father  to  send 
his  children  to  visit  her.  It  was  held  that 
the  grandparents  had  no  right  of  action. 
The  court  said:  "In  truth,  the  ascendants 
have  certain  rights  that  the  law,  in  accord 
with  nature,  gives  them,  but  only  when 
the  father  and  mother  are  dead  or  are  in- 
capable of  manifesting  their  will.  During 
the  existence  of  the  father  and  mother  the 
law,  properly,  accords  them  no  authority 
over  the  children." 

In  State  ez  rel.  Taylor  v.  Jones,  113  La. 
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ter  was  dropped,  but  she  remained  with 
Mrs.  Thayer.  This  proceeding  was  com- 
menced in  the  name  of  Laura  Pryse,  as  pe- 
titioner, who  had  previously  asked  for  the 
custody  of  the  child,  which  request  was 
refused.  The  hearing  began  in  April,  1909. 
After  testifying  in  the  matter,  the  pe- 
titioner asked  for  a  continuance,  which  was 
granted.  When  the  hearing  was  resumed  in 
January,  1910,  the  following  facts  ap« 
peared:  The  petitioner,  without  having 
been  divorced  from  her  husband,  was  mar- 
ried to  Frank  Hickey  in  Missouri,  in  March, 
1907.  Hickey  was  then  a  married  man, 
separated  from  his  wife,  but  not  divorced. 
He  secured  a  divorce  from  his  wife  in  June, 
1907,  at  Erie,  in  this  state,  and  the  petition- 
er was  divorced  from  her  husband,  Pryse,  in 


May,  1909,  in  Arkansas.  While  this  pro- 
ceeding was  pending,  in  June,  1909,  the  pe- 
titioner and  Hickey  were  remarried  in 
Oklahoma.  Hickey  had  one  child,  a  boy 
by  his  first  wife,  born  in  1906,  after  their 
separation.  He  has  never  seen  this  child, 
and  has  never  given  him  any  care  or  sup- 
port, claiming  inability  to  do  so.  Shice  the 
year  1906,  he  has  worked  in  various  occupa- 
tions in  dififerent  places.  At  the  time  of 
the  final  hearing  in  this  matter,  he  was 
living  with  his  present  wife,  the  petitioner, 
in  two  upper  rooms  in  Chanute,  where  he 
was  employed  in  a  cement  factory,  earning 
$60  to  $70  per  month.  He  is  about  thirty 
years  of  age.  The  petitioner's  other  daugh- 
ter, who  is  about  eight  years  of  age,  now 
lives  with  her  mother.    Soon  after  her  sep- 


298,  36  So.  973,  the  case  of  Keiss's  Succes- 
sion, supra,  was  distinguished,  as  in  this 
case  it  was  necessary  for  the  health  of 
the  child  that  she  should  remain  with  her 
grandmother. 

In  Franklin  v.  Carswell,  103  Ga.  553,  29 
S.  E.  476,  a  father  was  held  entitled  to  the 
custody  of  his  child,  and  the  discretion  of 
the  trial  judge  in  giving  him  the  custody 
would  not  be  controlled. 

And  where  no  charge  was  made  against 
the  father,  it  was  held  that  the  custody  of 
the  child  should  not  be  taken  from  the 
father  and  given  to  the  mother.  Day  v. 
Day,  4  Misc.  235,  24  N.  Y.  Supp.  873. 

And  where  the  father  was  a  proper  per- 
son, able  to  take  care  of  his  child,  it  was 
held  that  he  was  entitled  to  the  custody, 
under  Illinois  Hurd*s  Rev.  Stat.  1905,  chap. 
64,  §  4,  providing  that  the  parents  of  the 
minor,  being  respectively  competent  and  fit 
persons,  shall  be  entitled  to  the  personal 
custody  of  the  minor  children.  Wohlford 
v.  Burckhardt.  141  HI.  App.  321.  The  court 
said:  "The  court  is  only  warranted  in  de- 
priving the  father  of  the  custody  of  the 
child  when  the  evidence  discloses  that  the 
child,  on  his  account,  is  destitute,  aban- 
doned, or  dependent,  or  that  he  is  living  an 
immoral  life,  or  in  vicious  or  disreputable 
surroundings,  or  that  he  neglects  or  treats 
the  child  unkindly  or  cruelly,-  or  may  do 
this,  or  is  wanting  in  good  principles,  or  is 
illy  adapted  to  the  care  of  the  child  on  ac- 
count of  defects  in  his  mental  or  physical 
.qualities,  which  prevent  him  from  being  a 
kind  and  affectionate  father." 

And  a  father  who  was  an  industrious  and 
upright  man  was  held  entitled  to  the  cus- 
tody of  his  child,  as  against  the  claim  of 
the  child's  grandmother,  with  whom  his 
wife  was  living.  Sloan  v.  Jones,  130  Ga. 
836,  62  S.  E,  21.  The  court  said:  "Indeed, 
no  attack  is  made  on  his  character,  while 
the  evidence  of  numerous  witnesses  who 
knew  him  in  the  places  where  he  had  resid- 
ed shows  him  to  be  upright,  industrious,  a 
suitable  person  to  have  the  rearing  of  his 
child,  and  capable  of  earning  enough  at  his 
vocation  to  amply  supply  necessaries." 

A  wife  had  separated  herself  from  her 
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husband  on  the  ground  of  cruelty  and  neg- 
lect to  provide,  and  had  taken  her  two 
infant  children  with  her.  It  was  held  that 
the  father  was  entitled  to  the  custody  of 
the  children,  where  he  was  shown  to  be  a 
proper  person.  Tarkington  v.  State,  1  Ind. 
171.  Since  this  case  Ind.  Rev.  Stat.  p.  606. 
§  73,  provides  that  where  a  husband  and 
wife  shall  live  apart  without  divorce,  the 
court,  on  habeas  corpus,  may  award  the 
custody  of  the  child  to  either  parent. 

In  Hall  v.  Lay,  2  Ala.  529,  it  was  said: 
"That  a  court  of  chancery,  under  some  very 
peculiar  circumstances,  may  interpose  to 
devest  the  father  of  this  natural  right  to 
the  custody  and  control  of  his  children, 
may  be  conceded ;  as  it  may  also  be,  that  the 
same  court  has  the  power  to  provide  for 
the  security  of  the  infant's  estate.  But 
that  is  the  only  court  on  which  the  law  has 
hitherto  conferred  this  extraordinary  pow- 
er."    Cited  in  Wood  v.  Wood,  3  Ala.  756. 

And  in  an  action  by  the  mother  for  the 
custody  of  her  infant  daughter,  whom  the 
father  had  in  his  possession,  living  apart 
from  the  wife,  it  was  held  that  the  probate 
court  could  not  take  an  infant  child  from 
the  custody  of  its  father,  and  give  it  to 
the  mother,  where  no  improper  restraint  of 
the  infant  was  established.  Ex  parte  Boaz, 
31  Ala.  425. 

A  mother,  on  habeas  corpus,  obtained 
the  production  of  her  children  in  court  by 
their  father,  and  dismissed  the  proceedings 
by  consent.  It  was  held  that  the  vcourt 
properly  ordered  that  the  custody  should 
remain  with  the  father.  Re  Viele,  44  How. 
Pr.  14.  In  this  case  the  mother  after- 
wards improperly  obtained  possession  of 
two  of  her  children  and  fied  the  country, 
and  was  held  to  have  renounced  her  right 
to  any  relief. 

And  where  it  was  not  proved  that  the 
father  was  incompetent  or  unfit  to  be  the 
guardian  of  his  children,  it  was  held  he 
was  entitled,  as  such,  to  the  custody  of 
them,  where  they  had  been  held  by  de- 
fendant, under  appointment  as  guardian, 
but  the  father  was  not  a  party  to  that  pro- 
ceeding.    Bowles  V.  Dixon,  32  Ark.  92. 
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aration  from  her  first  husband,  the  peti- 
tioner wrote  letters  to  a  married  man, 
claiming  an  engagement  of  marriage,  and 
asking  for  money  because  of  his  failure  to 
marry  her.  This  was  explained  by  her  tes- 
timony that  she  supposed  the  man  to  be 
single.  Affidavits  of  citizens  of  her  former 
home  in  Arkansas  certify  to  her  good  repu- 
tation and  proper  conduct.  The  family  of 
the  respondent  consists  of  the  husband  and 
wife  and  a  son  and  daughter.  Mrs.,  Thay- 
er's aged  parents  also  live  with  them.  She 
is  about  sixty-three  years  of  age,  and  with 
her  husband  has  lived  in  Franklin  county 
over  thirty  years.  They  own  a  farm  of  200 
acres,  upon  which  they  reside.  They  are 
highly  respected  citizens,  and  their  home 
appears  to  be  suitable  and  proper  for  this 


child,  to  whom  they  have  become  gieatly 
attached.  After  a  full  hearing,  the  district 
court  concluded  to  leave  the  child  in  the 
custody  of  Mrs.  Thayer.  We  are  asked  to 
reverse  this  conclusion  and  give  the  cus- 
tody to  the  mother. 

If  sympathy  for  the  mother  in  her  mis- 
fortunes and  in  her  natural  desire  to  have 
the  companionship  and  care  of  her  little 
girl  would  control,  the  petition  would  be 
granted;  but  a  still  more  sacred  considera- 
tion must  direct  our  judgment, — the  welfare 
of  the  child  is  the  paramount  consideration. 
Chapsky  v.  Wood,  26  Kan.  650,  40  Am.  Rep. 
321;  Re  BuUen,  28  Kan.  781;  Re  Beckwith, 
43  Kan.  159,  23  Pac.  164.  To  this  even  pa- 
rental love  must  yield;  but  before  so  dis- 
tressing a  result  is  permitted,  the  court 


Where  a  son  brought  habaes  corpus, 
claiming  that  his  father  restrained  his  sis- 
ter of  her  liberty,  and  kept  her  in  a  house 
where  the  father  was  living  in  open  adul- 
tery, and  the  mother  was  in  an  insane 
asylum,  it  was  held  that,  as  the  girl  was 
eighteen  years  of  age,  had  been  well  cared 
for,  and  did  not  desire  to  live  with  anyone 
except  her  father,  especially  where  the 
charges  were  not  proved,  the  proceedings 
should  be  dismissed.  People  ex  rel.  Bishop 
V.  Bishop,  117  App.  Div.  445,  102  N.  Y. 
Supp.  592. 

In  Com.  V.  Nickerson,  5  Allen,  518,  which 
was  a  prosecution  for  assault  and  battery 
for  forcibly  taking  a  child  from  school 
where  he  had  been  placed  by  his  father, 
who  had  been  decreed  the  right  to  his 
custody  in  an  action  instituted  by  the 
mother,  the  defendants  were  convicted. 
The  court  said:  "Being  in  the  actual  cus- 
tody of  his  father,  whose  will  alone  was 
to  govern  as  to  his  place  of  residence  and 
the  selection  of  a  teacher  and  custodian, 
this  child  of  nine  years  of  age  was  incap- 
able of  assenting  to  a  forcible  removal 
from  the  custody  of  his  teacher,  and  a 
transfer  to  other  persons  forbidden  by  law 
to  take  such  custody." 

And  the  custody  of  a  child  was  awarded 
to  a  father  on  habeas  corpus  in  State  ex 
rel.  Herrick  v.  Richardson,  40  N.  H.  272. 
The  court  said:  ''In  determining  this 
question  the  court  will  take  into  considera- 
tion the  right  of  the  father,  his  ability  and 
inclination  to  perform  faithfully  the  trust 
imposed  upon  him,  the  present  condition  of 
the  child,  and,  if  of  years  of  discretion,  its 
wishes  upon  the  subject.  Prima  facie,  how- 
ever, the  right  of  custody  is  in  the  father; 
and  when  the  application  is  resisted  upon 
the  ground  that  he  is  unfit  for  the  trust  by 
reason  of  grossly  immoral  conduct,  harsh 
usage  of  his  child,  or  other  cause,  a  proper 
regard  to  the  sanctity  of  the  parental  rela- 
tion will  require  that  the  objection  be  sus- 
tained by  clear  and  satisfactory  proofs." 

And   in  Magee  v.  Holland,  27  N.  J.  L. 
88,  72  Am.  Dec.  341,  which  was  an  action 
against   the    wife's    brother   for    abducting . 
the  father's  children  and  aiding  the  mother  1 
4]  L.R.A.(N.S.) 


to  take  them  out  of  the  state,  the  court 
said:  ''Although  in  cases  where  a  child  is 
before  the  court  by  virtue  of  a  habeas 
corpus  they  will  exercise  a  discretion,  and 
permit  the  child,  if  of  tender  years,  to  re- 
main under  the  care  of  the  mother,  vet,  if 
it  is  actually  in  the  custody  of  the  father, 
so  absolute  is  his  right  considered  that 
they  will  not  interfere  to  remove  it,  and  it 
is  strongly  doubted  whether  they  have  the 
power  to  do  it." 

And  a  father  was  held  entitled  to  the 
custody  of  his  child  although  ite  stepmother 
had  mistreated  it.  It  was  held  that  it  was 
for  the  best  interest  of  the  child  to  remain 
with  the  father  unless  he  countenanced 
such  ill-treatment,  and  the  woman  could  be 
punished  criminally.  Re  Muench,  20  Ohio 
C.  C.  350,  11  Ohio  C.  D.  124. 

In  Schiltz  V.  Roenitz,  86  Wis.  31,  21 
L.R.A.  483,  39  Am.  St.  Rep.  873,  56  N.  W. 
194,  in  a  suit  for  damages  for  alienation 
of  affections  of  his  daughter,  where,  on  an 
order  of  adoption,  the  father  had  no  notice, 
it  was  said:  "It  is  not  disputed  but  that 
a  father  has  dominion,  by  right,  over  his 
minor  children,  nor  that  such  primary 
right  may  be  lost  or  forfeited  by  him  by 
abandonment,  neglect,  or  abuse.  The  right 
of  the  parent  is  not  absolute  and  uncondi- 
tional. The  necessities  and  well-being  of 
the  social  state  enter  so  largely  into  the 
question  of  the  dominion  and  control  of  the 
parent  over  his  child  that,  in  the  interest 
of  society  and  the  physical  and  moral  ne- 
cessities of  the  child,  the  entire  subject  is 
one  of  appropriate  legislation,  providing 
in  what  manner  the  parent  may  be  deprived 
or  restrained  in  the  exercise  of  his  natural 
righte  by  reason  of  neglect,  abandonment,  or 
abuse." 

The  mother  of  a  boy  died,  and  the  father 
married,  and  then  was  divorced  in  Ohio. 
In  a  controversy  between  the  father  and 
the  grandfather,  with  whom  the  boy  had 
been  placed  for  boarding,  it  was  held  that 
the  father  was  entitled  to  the  child,  where 
he  was  not  shown  to  be  an  unfit  person. 
Gimn  V.  Gascoigne,  60  N.  J.  Eq.  256,  47 
Atl.  25.  In  this  case  the  choice  of  the 
child  was  held  not  conclusive. 
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must  be  batisfied  that  the  good  of  the  child 
requires  it.  The  mother  excuses  her  con- 
duct in  marrying  without  being  divorced 
from  her  husband  by  testifying  that  from 
information  upon  which  she  relied  she  be- 
lieved him  to  be  dead.  We  are  not  disposed 
to  be  censorious  in  judgment  concerning  the 
past  irregulaY  conduct  of  the  petitioner,  or 
of  her  present  husband.  It  is  true  that 
they  might  give  this  child  advantages  equal 
to  those  which,  it  seems  reasonable  to  sup- 
pose, will  be  afforded  in  the  home  of  the 
respondent,  and  in  addition  the  sweet  privi- 
lege of  a  mother's  companionship;  but, 
without  commenting  further  upon  the  facts 
presented  in  this  record,  we  do  not  find  sat- 
isfactory assurance  of  such  a  result. 
We  believe  that  the  love  of  the  respond- 


ent, coupled  as  it  is  with  reasonably  suffi- 
cient facilities  to  afford  practical  expres- 
sion, will  continue  to  surround  this  child 
with  wholesome  influences  in  a  good  home, 
and  result  in  her  highest  good.  In  the  time 
of  her  mother's  greatest  distress,  she  was 
kindly  cared  for  by  the  respondent,  into 
whose  heart  has  come  that  love  for  a  help- 
less child  which  is  not  the  least  among  the 
glories  of  womanhood.  The  district  judge, 
who  has  looked  into  the  faces  of  all  these 
parties,  and  become  apprised  of  all  the  con- 
ditions  which  can  be  discovered  by  patient, 
judicial  examination,  concluded  to  leave  the 
child  with  the  respondent,  and  this  court, 
after  carefully  examining  the  record  and 
evidence,  is  satisfied  with  that  conclusion. 
The  judgment  is  afl&rmed. 


And  in  an  action  by  a  father  for  the 
custody  of  his  son,  where  the  mother  had 
died,  it  was  held  that  the  father  was  the 
proper  person  to  have  the  custody,  as 
against  the  maternal  uncle  of  the  child. 
People  ex  rel.  Byrne  v.  Brugman,  3  App. 
Div.  156,  38  N.  Y.  Supp.  193.  Prior  to 
the  wife's  death  she  commenced  an  action 
for  separation  from  her  husband  for  cruel 
treatment,  evidence  of  which  was  excluded. 

And  the  father  of  an  eight-year-old 
daughter,  where  its  mother  had  died,  was 
held  entitled  to  the  custody  of  the  child  as 
against  a  maternal  aunt,  where  it  was  not 
established  that  the  father  was  unfit.  Re 
Wilson,  —  N.  J.  Eq.  — ,  55  Atl.  160.  The 
court  said:  "The  permanent  happiness  of 
a  child  under  eight  years  of  f^^e  is  not 
likely  to  be  affected  by  a  change  of  custody 
from  one  person  who  loves  her  to  another 
who  will  naturally  treat  her  with  kindly 
consideration  until  association  shall  have 
developed  her  affection  for  her  new  care 
taker.'^ 

And  on  habeas  corpus  brought  by  the 
father  against  the  grandfather,  it  was  held 
that  the  award  of  the  custody  to  the  father 
would  not  be  disturbed,  where  the  evidence 
was  conflicting.  Kuhn  v.  Breen,  101  Iowa, 
666,  70  N.  W.  722. 

After  the  death  of  the  father,  the  widow 
is  entitled  to  the  custody  of  the  children, 
taking  the  father's  right.  So,  after  a  di- 
vorce giving  the  mother  the  child,  on  the 
death  of  the  wife,  the  father's  right  re- 
vives. 

In  Gray  v.  Durland,  50  Barb.  100,  after 
quoting  from  2  Kent,  Com.  215,  to  the 
effect  that  the  father,  and,  on  his  death, 
the  mother,  was  generally  entitled  to  the 
custody  of  the  infant  children,  the  court 
said:  "The  effect  of  the  rule  laid  down 
would  seem  to  be  to  give  the  mother, 
in  case  of  the  father's  death,  the  control 
of  the  person  of  the  infant;  and  although 
the  rignt  of  the  father  is  paramount  and 
controlling  while  living,  yet,  upon  his 
death,  the  mother  succeeds  to  the  powers 
and  rights  vested  in  him  over  the  person  of 
the  infant,  and  as  a  consequence,  and  as 
the  natural  protectress  for  maintenance  and 
41  L.R.A.(N.S.) 


education,  she  certainly  ought  to  have  a 
right  of  action  for  the  seduction  of  her 
minor  daughter." 

A  mother  was  held  entitled  to  the  cus- 
tody of  her  child  after  its  father  died,  as 
against  its  statutory  guardian.  Wilcox 
V.  Wilcox,  14  N.  Y.  576.  In  this  case  the 
child  preferred  her  grandmother  to  her 
mother.  This  was  held  an  argument  to 
change  her  home  and  get  her  acquainted 
with  her  mother,  and  restore  her  affections 
to  their  natural  channel. 

The  father  of  three  minor  children  died 
and  provided  in  his  last  will  that  his  chil- 
dren should  be  given  to  the  custody  of  his 
mother,  on  the  ground  that  his  wife  was 
unfit  and  unsui^ble  to  be  intrusted  with 
the  personal  custody  and  tuition  of  the 
children.  It  was  held  under  the  statute 
that  the  widow's  claim  to  the  personal  cus- 
tody of  the  children  was  superior  to  that 
of  the  testamentary  guardian.  Lord  v. 
Hough,  37  Cal.  657.  The  court  held  that 
Cal.  Stat.  1850,  p.  268,  §  10,  providing  for 
testamentarv  guardians,  did  not  deprive  the 
mother  of  ttie  custody  of  the  child. 

Maine  Rev.  Stat.  1871,  chap.  67,  §  3,  pro- 
vided that  the  guardian  shall  have  the  care 
of  his  ward's  estate,  but  the  father,  if 
alive  and  competent,  shall  have  the  care 
of  the  person;  otherwise  these  duties  shall 
devolve  on  the  guardian;  and  in  any  case 
the  judge  may  decree  them  to  him  if  for 
the  welfare  of  the  minor.  It  was  held  that 
the  care  of  the  person  devolved  on  the 
mother  upon  the  father's  death,  and  could 
not  be  taken  from  her  by  a  guardian  with- 
out due  notice  to  her.  Peacock  v.  Pea- 
cock, 61  Me.  211. 

Apd  where  a  mother  was  a  proper  per- 
son, and  was  a  widow,  and  was  appointed 
as  guardian  for  her  child,  it  was  held  that 
the  removal  of  her  as  guardian  without 
cause  or  without  notice  was  error.  Isaacs 
V.  Taylor,  3  Dana,  600. 

And  where  a  mother  applied  'for  the 
pfuardianship  of  her  child  after  the  divorced 
husband  had  died,  it  was  held  that  she 
was  entitled  to  the  custody  and  estate, 
even  though  some  things  pertaining  to  her 
were  objectionable.     Re  Lindner,    13   Cal. 
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App.  208,  109  Pac.  101.  The  court  said: 
"But  we  likewise  recognize,  that,  as  against 
everyone,  except  the  father,  the  mother  is, 
by  the  law  of  God  and  man,  entitled  as  of 
right  to  the  custody  of  her  own  child;  and 
of  this  right  she  cannot  be  deprived  except 
upon  a  clear  showing  of  her  unfitness  for 
the  exercise  of  such  right." 

The  dying  father  appointed  a  testamen- 
tary guardian.  The  mother  afterwards  mar- 
ried and  with  an  armed-  force  took  the 
children  from  their  guardian  and  brought 
them  to  her  home,  where  she  and  her  hus- 
band obtained  letters  of  guardianship.  Up- 
on a  writ  of  habeas  corpus  by  the  testa- 
mentary guardian,  it  was  held  that  the 
mother  was  entitled  to  her  children,  where 
it  was  for  their  best  interests,  although  the 
guardian  had  not  abused  his  trust.  Foster 
V.  Alston,  6  How.  (Miss.)  406. 

And,  a  widowed  mother  was  held  entitled 
to  the  custody  of  her  child  as  against  an 
uncle  who  had  been  appointed  guardian 
without  notice  to  her,  where  she  was  not 
an  unfit  person.  Ramsay  v.  Ramsay,  20 
Wis.  507.  The  court  said:  "There  is  no 
good  reason  shown  for  depriving  the  mother 
of  the  care  and  custody  of  the  child.  It  is 
an  infant  female,  about  two  years  old,  and 
on  the  death  of  the  father  the  mother  be- 
came its  lawful  guardian.'  It  naay  be  that 
the  mother  has  no  means  to  support  and 
maintain  the  child;  but  this  furnishes  no 
just  cause  for  depriving  her  of  its  custody, 
and  giving  it  to  the  paternal  uncle.  The 
guardian  by  nature,  on  the  death  of  the 
father,  is  the  mother.  She  has  a  right  to 
the  person  of  her  child,  unless  it  appears 
that  she  is  an  unfit  person  to  have  control 
of  it." 

On  an  application  for  the  appointment  of 
a  guardian  as  between  a  mother  and  uncle, 
where  she  had  married  again,  it  was  held 
that  the  mother  should  not  be  appointed. 
Holley  V,  Chamberlain,  1  Redf.  333.  The 
court  said:  "This,  of  course^  will  not  in- 
terfere with  the  maternal  rights  of  the 
mother,  as  guardian  of  the  person  of  the 
child." 

And  a  mother  was  held  entitled  to  the 
custody  of  her  child  as  against  its  grand- 
parents, where  she  had  remarried  after  her 
nusband's  death,  and  she  was  a  worthy  per- 
son. Armstrong  v.  Stone,  9  Gratt.  102. 
The  court  said :  "The  conduct  of  the  moth- 
er in  permitting  the  child  to  remain  with 
the  defendant  whilst  she  herself  was  labor- 
ing for  her  own  support  does  not  impair 
her  right  to  the  custody.  Owing  to  the 
change  in  her  condition,  the  interest  of 
the  child  will  probably  be  promoted  by  the 
custody  being  restored  to  her." 

And  where  a  father  died,  the  mother  was 
held  entitled  to  the  custody  of  the  minor 
children,  and  where  she  married  and  the 
stepfather  was  found  to  be  incompetent, 
it  was  held  that  it  would  not  prevent  the 
mother  from  having  the  control  and  cus- 
tody of  her  children.  Striplin  v.  Ware,  36 
Ala.  87.  This  action  was  by  the  infants 
through  a  next  friend,  asking  to  be  removed 
from  the  mother's  control.  The  court  said : 
41  L.R.A.(N.S.) 


"The  main  ground  on  which  the  applica- 
tion seems  to  be  rested  is  the  conduct  and 
character  of  the  mother's  present  husband, 
with  whom  she  is  now  living,  and  who 
shares  with  her  the  care  and  management 
of  these  children.  It  is  plain,  we  think, 
that  nearly  the  whole  of  the  testimony  by 
which  it  is  sought  to  establish  those  allega- 
tions of  the  bill  which  impeach  the  conduct 
and  character  of  Wm.  J.  Ware  should  be 
received  with  many  grains  of  allowance." 

In  Norris  v.  Stephens,  9  Baxt.  433,  which 
was  an  action  by  an  apprentice  against  the 
master  for  wages,  it  was  said:  "In  such 
a  case  we  are  not  prepared  to  hold  an  order 
of  the  county  court,  binding  the  minor  to 
involuntary  servitude,  conclusive  upon  him 
or  the  mother,  when  made  upon  motion, 
without  notice  to  either  the  minor  or  the 
mother,  and  without  opportunity  to  them 
to  contest  the  matter  or  appeal,  and  with- 
out 'the  court  determining  the  existence 
of  any  of  the  facts  making  their  action 
proper." 

On  an  application  by  a  mother  to  have 
her  infant  daughter  apprenticed  to  her  hus- 
band (second  husband),  a  party  with  whom 
the  girl  had  resided  resisted  the  applica- 
tion. It  was  held  that  the  child  was  not 
a  proper  subject  to  be  bound  out  at  all, 
and  if  the  mother  was  a  suitable  person, 
she  was  entitled  to  her  custody,  although 
there  might  be  others  more  suitable.  Ash- 
by  v.  Page,  106  N.  C.  328,  11  S.  E.  283. 

After  the  death  of  a  father,  the  mother 
brought  an  action  for  the  seduction  of  her 
daughter.  The  court  said:  "But  after 
the  death  of  the  father,  the  same  law  casts 
this  duty  solely  upon  the  mother,  who  must, 
if  of  sufficient  ability,  maintain,  educate, 
and  take  care  of  her  infant  children.  As 
a  result  of  this  obligation,  she  is  entitled 
.  to  the  custody  and  control  of  such  children ; 
siicceeding,  in  this  respect,  not  only  to  the 
obligations  and  duties  primarily  resting 
upon  the  father  during  life,  but  also  to  his 
right  of  custody  and  control,  and  to  the 
services  of  the  children."  Furman  v.  Van 
Sise,  56  N.  Y.  435,  16  Am.  Rep.  441. 

And  where  a  wife  and  husband  separated, 
and  the  child  was  given  over  to  the  father's 
parents  for  temporary  keeping,  and  the 
mother  continually  sent  money  for  the 
child,  and  subsequently  the  husband  ob- 
tained a  divorce  and  the  wife  afterwards 
married,  and  the  first  husband  died,  it  was 
held  that  she  was  entitled  to  the  custody 
of  the  child.  Wilson  v.  Mitchell,  48  Colo. 
454,  30  L.R.A.(N.S.)  607,  111  Pac.  21. 

And  where  a  father  had  died,  it  was 
held  that  the  mother,  if  competent,  was 
the  proper  gu&rdian  of  her  minor  child, 
until  it  arrived  at  the  age  of  discretion 
for  choosing  a  guardian  for  itself.  Fields 
V.  Iaw,  2  Root,  320.  This  was  an  action 
by  a  guardian  to  recover  damages  for  tak- 
ing away  his  ward. 

In  Williams  v.  Hutchinson,  6  Barb.  122, 
it  was  said:  "While  the  mother  remains 
a  widow  she  is  bound  to  provide  for  her 
children,  and  is  entitled  to  control  them 
while  under  age,  and  to  collect  their  earn- 
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ings  while  in  the  service  of  others.  But 
when  she  marries^  her  legal  capacity  is 
gone,  and  she  can  no  longer  control  the 
persons  or  property  or  earnings  of  her 
children.** 

In  Heyward  v.  Cuthbert,  4  Desaiiss.  Eq. 
445,  which  was  an  action  for  an  allowance 
out  of  the  income  of  a  widow's  children, 
the  court  said:  "I  have  no  doubt  that  the 
complainant  ought  to  have  the  exclusive 
direction  of  the  education  of  her  daughter. 
This  is  a  sacred  right  of  which  a  mother 
ought  not  to  be  deprived,  unless  there  are 
serious  objections  to  her  want  of  character 
or  discretion.*' 

In  Eldridge  v.  Lippincott,  1  N.  J.  L.  397, 
it  was  said:  "Both  before  and  since  the 
act  of  assembly,  the  mother,  in  cases  of 
this  kind,  after  the  death  of  the  father, 
has  been  considered  as  entitled  to  the  guar- 
dianship and  custody  of  her  children,  unless 
there  existed  some  strong  reasons  which 
rendered  her  appointment  improper."  But 
it  was  held  that,  in  the  absence  of  findings 
of  fact  in  the  decree  appointing  as  guar- 
dian another  person  than  the  mother,  -  it 
would  not  be  set  aside. 

But  where  a  mother  was  awarded  the 
custody  of  her  child  in  an  action  of  divorce, 
and  then  died,  it  was  held  that  a  guardian 
could  not  enforce  an  order  for  alimony  for 
support  of  the  child.  Schammel  v.  Scham- 
mel,  105  Cal.  258,  38  Pac.  729.  The  court 
said:  "Upon  the  death  of  the  mother,  the 
father  again  became  entitled  to  the  custody 
of  the  child,  and  this  right  continued  untfl 
a  guardian  of  her  person  was  appointed. 
After  that  he  was  under  no  obligation  to 
furnish  her  support  other  than  such  as  the 
law  imposed  upon  him.*' 

A  decree  of  divorce  granting  the  custody 
of  the  child  to  the  mother  was  held  to  be 
ineffectual  on  the  mother's  death.  It  was 
held  that  the  right  of  the  father  was  not 
absolute,  but  was  only  such  as  should  yield 
to  the  future  well-being  of  the  child.  It 
was  held  that  it  was  for  the  best  intereste 
of  the  child  to  remain  with  her  maternal 
grandparente.  Re  Blackburn,  41  Mo.  App. 
622. 

Where  it  would  be  more  for  the  benefit  of 
a  child  eight  months  old,  it  was  held  that 
the  father  should  be  denied  ite  custody, 
where  ite  mother  was  dead.  Sturtevant  v. 
State,  16  Neb.  459,  48  Am.  Rep.  349,  19  N. 
W.  617.  The  court  said:  Trom  a  careful 
examination  of  the  authorities  at  our  com- 
mand, we  think  the  prevailing  rule  in  this 
country  may  be  briefly  stated  to  be,  that 
in  controversies  similar  to  this,  especially 
where  the  infant  is  of  the  tender  age  of 
the  one  contended  for,  the  court  will  con- 
sider only  the  best  interest  of  the  child, 
and  make  such  order  for  its  custody  as 
will  be  for  ite  welfare,  without  any  refer- 
ence to  the  wishes  of  the  parties.**  In 
this  case  it  was  held  that  Nebraska  Com  p. 
Stet.  chap.  34,  §  6,  providing  that  the 
father  of  a  minor,  and,  in  case  of  his  de- 
cease, the  mother,  if  unmarried,  being  suit- 
able, shall  be  entitled  to  the  custody  of  the 
minor,  was  simply  declaratory  of  the  law 
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in  its  general  sense,  and  should  not  be 
strictly  construed,  but  the  best  intereste  of 
the  child  should  be  considered. 

Distinguished  in  Norval  v.  Zinsraaster, 
57  Neb.  158,  73  Am.  St.  Rep.  500,  77  N.  W. 
373. 

•  //.  Welfare  of  infant. 

It  seems  that  the  rule  that  obtains  in 
most  courts  at  the  present  day  is  that  the 
welfare  of  the  child  is  to  be  regarded  more 
than  the  teclmical  legal  rights  of  the  par- 
ent. So  that,  following  this  rule,  it  is  held 
that  the  child  will  not  be  delivered  to  the 
custody  of  either  parent  where  it  is  not 
for  the  best  interest  of  the  child.  This 
rule  of  considering  the  interest  of  the  child 
more  than  the  rights  of  the  parent  will 
appear  more  fully^  in  the  various  cases  in 
the  other  subdivisions. 

In  HiCKEY  V.  TiiAYEE  it  was  held  that 
the  welfare  of  the  child  was  the  paramount 
consideration. 

And  where  a  divorce,  was  granted  for 
adultery  committed  by  the  wife,  and  the 
children  were  awarded  to  the  custody  of 
the  grandparents,  who  resided  in  another 
state,  and  with  whom  the  mother  lived,  it 
was  held,  on  modification  of  the  decree, 
that  the  welfare  of  the  children  required 
that  thev  remairt  with  their  father.  Eck- 
hard  v.  *Eckhard,  29  Neb.  457,  45  N.  W. 
466. 

And  where  it  is  for  the  best  interest  of 
the  child,  its  custody  will  be  awarded  to 
the  father.  Masterson  v.  Masterson,  24  Ky. 
L.  Rep.  1352,  71  S.  W.  490.  The  court 
said:  "Without  going  into  the  detail,  we 
will  say  that  appellant's  present  circum- 
stances and  surroundings,  whilst  not  repre- 
hensible, indeed,  rather  moving  one's  sym- 
pathy than  criticism,  are  such  as  to  maki*  it 
very  questionable  whether  it  would  be  just 
to  the  child  to  change  ite  present  home  for 
hers.'* 

The  custedy  was  awarded  to  the  father 
in  Power  v.  Power,  65  N.  J.  Eq.  93,  55  Atl. 
111.  In  this  case  the  child  would  be  taken 
by  ite  mother  to  a  crowded  apartment  house, 
where  she  worked  for  a  living,  where  it 
would  be  impossible  te  give  it  proper  care, 
'and  the  fatner  was  held  to  be  a  proper 
person. 

In  People  ex  rel.  Catlin  v.  Catliii,  69  Misc. 
191,  126  N.  Y.  Supp.  350,  the  court  said 
it  could  not  merely,  because  a  little  girl 
would  be  better  off  with  an  aunt,  force  her 
father  to  surrender  her,  where  she  was  well 
taken  care  of  by  him. 

And  a  decree  of  divorce  of  another  stete, 
awarding  the  custody  of  the  children  te  the 
father,  was  held  not  conclusive  in  a  pro- 
ceeding of  habeas  corpus  by  the  mother  in 
this  state,  and  she  was  awarded  the  custody 
of  the  children.  Re  Bort,  25  Kan.  308,  37 
Am.  Rep.  255.  The  court  said:  "Now  in 
a  divorce  suit,  the  court  is  limited  to  the 
question:  Which  of  the  two  parents  is  the 
better  custodian  of  the  children?  The  de- 
cision only  determines  the  righte  of  the 
parties  inter  sese.  But  in  this  proceeding 
the  question  is,  What  do  the  best  intereste 
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ef  the  children  require?  Shall  they  he 
given  to  either  party?  or  shall  the  court 
place  the  custody  with  some  other  person?" 

An  order  awarding  custody  is  presumed 
to  he  for  the  child's  l^nefit.  Joab  v.  Sheets, 
00  Ind.  328. 

A  wife  obtained,  on  the  suggestion  of  her 
hushandi  an  absolute  divorce  in  another 
state,  and  when  the  husband  found  it  was 
invalid,  he  invited  her  to  return,  "if  she 
wished.''  It  was  held  in  an  action  for  the 
custody  of  the  child  that  the  mother  should 
by  awarded  its  custody,  although  the  fatlier 
was  a  competent  person.  People  ex  rel. 
Elder  v.  Elder,  08  App.  Div.  244,  90  N.  Y. 
Supp.  703.  The  court  said:  ''The  welfare 
of  the  lad  is  better  assured  by  placing  him 
with  his  mother,  who  is  in  position  to  give 
him  her  constant  personal  care,  than  with 
the  father,  whose  personal  supervision  must 
necessarily  be  confined  to  the  nighttime, 
when  the  lad  should  be  abed,  and  who  is 
compelled  to  leave  him  to  strangers  or  hire- 
lings throughout  the  day.  We  attach  little 
weight  to  the  expression  of  preference  made 
by  the  lad  under  these  circumstances,  for 
he  avows  equal  love  for  each  parent,  and 
admits  that  each  has  shown  him  tenderness 
and  love." 

And  a  child  was  held  properly  awarded 
to  the  father  on  habeas  corpus  where  the 
mother  had  obtained  an  invalid  decree  of 
divorce,  she  being  a  resident  in  another 
state,  and  the  husband  being  domiciled  in 
this  state.  It  was  further  held  that  the 
wishes  of  the  child  would  be  considered, 
and  that  it  was  for  the  best  interests  of 
the  child  to  remain  with  its  father.  Harris 
V.  Harris,  116  N.  C.  687,  44  Am.  St.  Rep. 
471,  20  S.  E.  187.  The  court  would  not 
award  the  custody  to  a  party  out  of  the 
state. 

On  habeas  corpus  by  the  father  to  obtain 
control  of  his  child  where  the  mother  was 
confined  in  an  insane  asylum,  it  was  held 
that  it  was  for  the  best  interests  of  the 
child  that  she  be  left  with  her  grand- 
mother. Re  Hamilton,  66  Kan.  764,  71 
Pac.  817.  In  this  case  it  was  held  that 
prior  proceedings  would  not  be  conclusive 
if  new  facts  could  be  shown. 

In  Paddock  v.  Eager,  32  N.  Y.  S.  R.  925, 
10  N.  Y.  Supp.  710,  it  was  said:  "As  we 
have  already  said,  the  office  of  the  writ  of 
habeas  corpus  is  discharged  by  allowing 
the  party  detained  to  go  free  and  exercise 
his  volition;  but  in  the  case  of  a  child,  in- 
competent from  infancy  to  exercise  proper 
discretion,  the  courts  sometimes  undertake 
to  determine  for  it,  and  then  the  welfare  of 
the  child  is  the  paramount  consideration 
which  controls  the  exercise  of  the  discretion 
of  the  court.** 

A  divorce  was  granted  the  wife,  and  she 
was  given  the  custody  of  their  child  for 
four  years,  with  alimony.  It  was  held  in 
an  action  of  habeas  corpus  for  the  custody 
of  the  child  by  its  father,  that  it  was  for 
the  best  interest  of  the  child  to  be  awarded 
to  the  custody  of  its  father.  Williams  v. 
Williams,  13  Ind.  623. 

Where  a  wife  obtained  a  divorce  from 
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her  husband  on  the  ground  of  extreme  and 
repeated  cruelty,  and  subsequently  married 
a  gambler  of  doubtful  character,  it  was 
held  in  an  action  for  the  custody  of  the 
child  by  the  mother,  that  the  father  was  en- 
titled to  the  sole  custody  of  the  child,  as 
it  was  for  the  best  interest  of  said  child. 
Cohn  V.  Scott,  231  111.  666,  121  Am.  St. 
Rep.  342,  83  N.  E.  191. 

In  some  cases  it  was  held  that  it  was  for 
the  best  interest  of  the  child  that  the  moth- 
er should  have  the  custody. 

So,  where  a  husband  and  wife  had  sep- 
arated, and  the  mother  had  taken  care  of 
the  children  for  a  long  time,  it  was  held 
that  the  children  were  properly  granted  to 
the  custody  of  the  mother.  Campbell  v. 
Campbell,  76  Mo.  App.  396.  This  was  on 
the  ground  that  the  "polar  star**  for  the 
guidance  of  the  court  was  the  best  interests 
of  the  children.  The  father  had  no  home 
and  traveled  most  of  the  time. 

And  where  a  husband  and  wife  had  been 
separated  for  several  years,  on  a  petition  of 
habeas  corpus  by  the  husband  to  obtain 
the  custody  of  the  children,  it  was  held  that, 
as  the  mother  had  taken  care  of  them  for 
some  years,  and  possessed  in  an  eminent 
degree  superior  qualities,  and  as  the  fayier 
was  not  shown  to  be  prepared  to  take  care 
of  them,  the  mother  should  have  the  cus- 
tody of  the  children.  Redmond  v.  Red- 
mond, 113  Mo.  App.  351,  88  S.  W.  129. 

And  in  Re  Cuneen,  17  How.  Pr.  616,  it 
was  held  that  the  father  should  be  denied 
the  custody  of  his  infant  children,  where  it 
was  for  the  interests  of  the  children  that 
they  should  remain  with  their  mother  and 
grandparents. 

And  a  mother  was  held  entitled  to  the 
custody  of  a  child  against  the  father,  where 
it  was  for  the  best  interests  of  the  child. 
Ex  parte  Schumpert,  6  Rich.  L.  344;  Mc- 
Bride  v.  McBride,  1  Bush,  16. 

And  where  a  divorce  decree  made  no 
provision  for  the  custody  of  the  children, 
on  a  bill  by  the  mother  to  obtain  their  cus- 
tody, it  was  held  that  she  was  entitled  to 
the  custody,  as  it  was  for  the  best  interests 
of  the  children.  Cowles  v.  Cowles,  8  111. 
437.  The  court  said:  "The  court  below 
may,  at  any  time,  on  the  application  of  the 
father  or  any  other  person,  on  behalf  of  the 
infants,  or  even  of  its  own  motion,  remove 
the  mother  from  this  trust  and  appoint 
some  other  person.'* 

A  husband  and  wife  had  separated  and 
a  child  four  years  old  was  kept  by  its 
mother.  It  was  held  in  a  habeas  corpus 
proceeding  that  the  father  should  be  denied 
its  custody,  where  she  was  competent  to 
take  care  of  the  child.  State  ex  rel.  Flint 
V.  Flint,  63  Minn.  187,  65  N.  W.  272.  The 
court  said:  "Now,  while,  under  our  stat- 
utes, the  father  is  given  the  right  to  the 
custody  of  his  minor  children,  yet  this 
right  is  not  an  absolute  legal  right,  be- 
yond the  control  of  the  courto.  The  cardi- 
nal principle  in  such  matters  is  to  regard 
the  benefit  of  the  infant  paramount  to  the 
claims  of  either  parent." 

Followed   in   State   ex   rel.  Anderson   v. 
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Anderson,  89  Minn.  198,  94  N.  W.  681,  and 
Arne  v.  Holland,  86  Minn.  401,  89  N.  W.  3. 

And  a  decree  of  divorce  giving  the  cus- 
tody of  children  to  the  wffe,  who  was  in 
fault,  was  held  not  an  abuse  of  discretion 
in  Pittman  v.  Pittman,  3  Or.  553.  This 
was  under  Or.  Code,  §  497,  providing  that 
the  court  may  decree  for  the  future  care  and 
custody  of  the  minor  children  of  the  mar- 
riage, as  it  may  deem  just  and  proper, 
having  due  regard  to  the  age  and  sex  of 
such  children,  and,  unless  otherwise  mani- 
festly improper,  giving  the  preference  to 
the  party  not  in  fault. 

A  husband  and  wife  had  been  divorced 
and  the  custody  of  their  infant  child  had 
been  awarded  to  the  wife,  and  she  after- 
wards married,  and  she  and  her  second 
husband  were  about  to  remove  to  another 
state.  It  was  held  in  an  action  by  the 
child's  father  for  its  custody  that,  as  the 
mother  had  amply  provided  and  cared  for 
the  child,  she  was  entitled  to  its  custodv 
and  education.  Darnall  v.  Millikin,  8  InA, 
152.  This  was  on  the  ground  that  it  was 
discretionary  with  the  trial  court. 

And  under  a  statute  providing  that  the 
father,  if  a  suitable  person,  shall  have  the 
cufctody  of  his  minor  children,  it  was  held 
that  this  was  not  an  absolute  right,  that 
the  welfare  of  the  children  would  be  the 
controlling  consideration,  and  the  custody  of 
the  children  was  awarded  to  the  mother. 
State  ex  rel.  Greenwood  v.  Greenwood,  84 
Minn.  203,  87  N.  W.  489. 

And  in  an  action  by  a  mother  to  recover 
the  custody  of  her  child,  it  was  held  that  a 
material  issue  to  be  determined  by  the  jury 
was  as  to  whether  it  was  for  the  best  in- 
terests of  the  child  that  her  custody  be 
awarded  to  the  plaintiff  or  the  defendant. 
Cobb  V.  Works,  —  Tex.  Civ.  App.  — ,  125  S. 
W.  349. 

Under  Kentucky  Stat.  §  2123,  providing, 
pending  a  suit  for  divorce  or  on  a  final  judg- 
ment, that  the  court  may  make  such  order 
for  the  custody  of  the  minor  children  as 
the  interest  and  welfare  of  the  children 
should  demand,  it  was  held  that  the  court 
had  power  to  modify  the  original  judgment 
restricting  the  right  of  the  father  to  visit 
the  child.  Shallcross  v.  Shallcross,  135  Ky. 
418,  122  S.  W.  223.  The  court  said: 
"Neither  the  father  nor  mother,  however, 
has  any  right  that  can  be  allowed  to  seri- 
ously militate  against  the  welfare  of  the 
child.  If  the  father  be  unfit  to  have  the 
custody  of  his  child  the  courts  will  prompt- 
ly declare  his  rights  forfeited.  The  same 
is  true  of  the  mother;  and  neither  parent 
is  entitled  to  the  custody  if  it  is  manifest- 
ly against  the  child's  welfare.  In  such  a 
case  the  custody  of  the  child  will  be  award- 
ed to  a  third  person.  If  the  child  has 
reached  years  of  discretion,  its  wishes  will 
be  considered,  but  will  not  always  control. 
As  between  the  parents,  the  tendency  of  the 
courts  is  to  give  very  young  children  to 
the  mother,  especially  in  cases  of  divorce." 

An  action  for  the  custodv  of  a  child  was 
brought  by  the  father,  where  the  child  had 
been  living  with  its  mother  since  they  had 
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separated.  It  was  held  that  the  father 
was  properly  refused  the  custody  of  the 
child.  Corrie  ▼.  Corrie,  42  Mich.  600,  4  N. 
W.  213.  The  court  said:  ''In  contests  of 
this  kind  the  opinion  is  now  nearly  uni- 
versal that  neither  of  the  parties  has  any 
rights  that  can  be  allowed  to  seriously  mili- 
tate against  the  welfare  of  the  child.  The 
paramount  consideration  is  what  is  really 
demanded  by  its  best  interests." 

And  on  a  decree  of  separation.  It  was 
held  that  the  wife  should  be  given  the  cus- 
tody of  the  children,  where  the  charge  was 
that  she  was  addicted  to  cocaine,  and  the 
husband  endeavored  to  have  his  wife  il- 
legally incarcerated  in  an  asylum.  Page 
V.  Page,  124  App.  Div.  421,  108*^  N.  Y.  Supp. 
864. 

On  habeas  corpus  instituted  by  the  father 
where  the  wife  had  deserted  him,  she  alleged 
that  he  was  under  the  delusion  of  spiritual- 
ism and  free  love.  It  was  held  that  the  wel- 
fare of  the  children  was  the  first  thing  to 
be  considered,  and  that  the  daughters 
should  be  allowed  to  remain  with  the  moth- 
er, giving  the  father  the  right  to  furnish 
them  education.  Re  Holmes,  19  How.  Pr. 
329. 

Where  a  girl  nineteen  years  old  has  left 
her  mother  and  was  traveling  with  a  show, 
and  applied  to  have  another  person  ap- 
pointed her  guardian,  it  was  held  that  such 
person  should  not  be  appointed.  Ke  Barr<^, 
5  Redf.  64.  The  court  said:  "It  needs 
no  argument  to  show  that  the  mother,  in 
the  absence  of  a  father,  has  the  right  to 
influence  and  direct  the  conduct,  residence, 
education,  occupation,  and  associates  of  her 
infant  child,  and  I  see  nothing  in  this  case, 
though  she  has  unwisely,  doubtless,  yield- 
ed to  the  importunities  of  her  daughter,  to 
justify  the  conclusion  that  she  has  surren- 
dered that  authority." 

In  Cottier  v.  People,  61  111.  App.  17,  the 
mother  had  placed  her  daughter  with  a 
friend  in  New  York,  and  the  father  brought 
a  suit  for  divorce  in  Chicago.  The  court 
ordered  the  wife  to  be  imprisoned  six 
months  for  refusing  to  disclose  the  where- 
abouts of  the  child.  The  court  said:  "In 
an  experience  of  many  years  we  have  never 
known  the  custody  of  a  female  child  of 
tender  years  to  be  taken  from  the  mother, 
unless  she  was  shown  to  be  unfit  to  be  trust- 
ed with  its  care.  In  this  controversy  the 
child  has  rights  that  are  to  be  considered. 
It  is  entitled  to  the  tender  consideration 
and  fostering  care  of  each  parent;  neither 
has,  as  against  the  child,  a  right  to  assume 
to  be  the  final  judge  as  to  its  welfare,  and 
decide  that  the  other  shall  neither  see  nor 
hear  from  the  offspring  of  both.  Its  right 
to  appeal  for  parental  care,  as  well  as  par- 
ental love,  extends  to  father  and  mother 
alike." 

In  some  cases  it  was  held  that  neither 
parent  had  a  right  to  the  custody  of  the 
child  where  it  was  for  the  welfare  of  the 
child  that  it  should  be  given  to  others. 

So,  where  a  husband  and  wife  had  sep- 
arated, it  was  held  that  the  real  question 
was  not  what  were  the  legal  rights  of  the 
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father  or  of  the  mother  to  the  custody  of 
the  child,  or  whose  right  was  superior; 
but  what  were  the  rights  of  the  child? 
The  court  should  go  behind  the  controversy 
and  determine  that  question.  Re  Hartman, 
23  N.  Y.  Week.  Dig.  128. 

And  upon  petition  by  parents  to  have 
modified  an  order  in  a  divorce  action  as  to 
the  custody  of  their  child,  it  was  shown 
that  the  best  interests  of  the  child  required 
that  neither  parent  should  have  control. 
It  was  held  that  the  grandfather  was  a 
fit  person,  and  he  was  awarded  the  custody 
of  the  child.  Keesling  v.  Keesling,  42  Ind. 
App.  361,  85  N.  E.  837. 

And  where  a  father  did  not  have  a  suit- 
able home  for  his  children,  and  they  were 
properly  cared  for  and  supported  by  a  step- 
grandmother,  it  was  held  that  the  father 
should  be  denied  their  custody.  State  ex 
rel.  Filbert  v.  Schroeder,  37  Neb.  571.  66  N. 
W.  307.  In  this  case  it  was  held  that 
Nebraska  Gomp.  Stat.  chap.  34,  §  6,  provid- 
ing that  the  father  of  a  minor,  if  living, 
being  competent,  and  not  unsuitable,  should 
be  entitled  to  the  custody  of  the  minor, 
should  not  be  strictly  followed,  where  it 
was  not  for  the  welfare  of  the  children. 

A  grandmother  was  held  to  have  superior 
right  to  the  custody  of  a  child,  as  against 
its  widowed  mother,  where  it  was  for  the 
best  interest  of  the  child.  Com.  ex  rel. 
Goerlitz  v.  Barney,  4  Brewst.  (Pa.)  408. 
The  wishes  of  the  child  were  consulted.  The 
mother  had  no  means  properly  to  care  for 
the  child. 

Under  Or.  Code,  §  402,  it  was  held  tliat, 
on  divorce  proceedings,  the  child  should  be 
given  to  his  grandparents,  where  it  was 
for  the  best  interest  of  the  child.  Lambert 
V.  Lambert,  16  Or.  486,  19  Pac.  469.  This 
section  provides  that  whenever  a  marriage 
shall  be  declared  void,  the  court  may  decree 
the  custody  of  the  minor  children  as  it  may 
deem  just  and  proper;  and,  unless  mani- 
festly improper,  give  the  preference  to  the 
party  not  in  fault. 

In  an  action  for  divorce,  it  was  held  that 
the  father  should  be  denied  the  custody  of 
the  children,  which  was  given  to  the  grand- 
father. Rice  V.  Rice,  21  Tex.  58.  The  court 
said :  "The  interests  of  children,  and  of  the 
public,  in  their  morals  and  education,  are 
superior  to  the  claims  of  parents;  and  the 
latter  must  yield  when  they  come  in  con- 
flict." 

A  mother  will  not  be  deprived  of  the  cus- 
tody of  her  ten-year-old  daughter  because 
she  entered  into  a  void  marriage  believing 
a  divorce  decree  to  be  good,  which  she  has 
abandoned,  and  was  guilty  of  contempt  in 
removing  the  child  from  the  jurisdiction  of 
the  court,  if  the  child's  welfare  demands  a 
mother's  care.  People  ex  rel.  Winston  v. 
Winston,  66  App.  Div.  231,  72  N.  Y.  Supp. 
466. 

Pending  a  proceeding  for  divorce,  where 
the  husband  had  charged  his  wife  with  in- 
fidelity, and  there  was  no  denial  on  her 
part,  it  was  held  that  the  custody  of  the 
child  pending  the  suit  should  be  committed 
to  its  grandmother.  Moyer  v.  Moyer,  76 
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N.  J.  Eq.  439,  72  Atl.  965.  The  court  said: 
"It  was  quite  satisfactorily  proved  in  the 
case  that  the  petitioner,  Mr^  Moyer,  was  a 
fit  and  proper  person  to  whom  the  custody 
of  his  child  might  be  safely  committed; 
but  I  prefer  that  the  grandmother  should  be 
the  direct  representative  of  the  court  in 
this  matter,  and  I  therefore  commit  the 
custody  of  the  child  to  her." 

And  in  Re  Beekwith,  43  Kan.  169,  23  Pac. 
164,  in  a  controversy  for  the  custody  of  a 
child,  it  was  held  that  the  paramount  con- 
sideration was  what  would  promote  the 
welfare  of  the  child.  In  this  case  the  moth- 
er having  died,  the  brother  endeavored  to 
support  his  sister.  The  father  was  a  poor 
man.  The  brother,  who  had  been  appointed 
guardian,  was  awarded  her  custody. 

And  under  Gen.  Stat.  (Kan.)  1901,  § 
5136,  providing  that  when  the  parties  ap- 
pear in  equal  wrong  the  court  may,  for 
good  cause  shown,  make  such  order  as  may 
be  proper  for  the  custody  of  the  children, 
it  was  held  that  an  order  might  be  made 
denying  the  parents  the  custody,  and  giv- 
ing it  to  a  grandparent,  although  it  would 
remove  the  children  out  of  the  jurisdiction 
of  the  court.  Collins  v.  Collins,  76  Kan. 
93,  90  Pac.  809.  The  court  said:  "The 
welfare  of  a  child,  which  is  the  considera- 
tion upon  which  the  statute  proceeds,  and 
which  should  always  govern  the  courts  in 
dealing  with  the  subject,  is  something  more 
sacred  than  even  the  lines  which  mark  the 
boundaries  of  states." 

In  Green  v.  Green,  62  Iowa,  403,  3  N.  W. 
429,  the  wife,  in  a  divorce  proceeding, 
asked  the  custody  of  the  children,  and  the 
husband  claimed  that  an  order  could  not 
be  made  before  final  decree.  The  court 
said:  "The  legal  rights  of  both  parents 
should  yield  to  the  good  of  the  child.  If  it 
be  made  to  appear  its  morals  would  be 
corrupted  if  it  remained  in  the  custody  of 
either  parent,  pending  the  action  for  a  di- 
vorce, we  think  it  is  not  only  in  the  power, 
but  that  it  is  the  duty,  of  the  court  to  so 
change  the  custody  as  to  remove  the  child 
from  such  corrupting  influence.  Not  be- 
cause it  is  asked  by  either  parent,  but  be- 
cause the  best  interests  of  the  child  so  re- 
quire. To  which  may  be  joined  the  addi- 
tio^ial  reason  that  public  policy  so  de- 
mands." 

A  decree  of  divorce  awarding  the  custody 
of  the  child  to  the  mother  was  held  not 
conclusive,  and  if  it  could  be  shown  that  the 
child  was  neglected  cr  mistreated,  or  the 
parent  unfit,  the  child  would  be  taken  from 
such  custody  and  properly  provided  for. 
Williams  v.  Crosby,  118  Ga.  296,  45  S.  E. 
282.  The  court  said :  "But  in  every  case, 
regardless  of  the  parties,  the  welfare  of  the 
child  is  the  controlling  and  important  fact. 
This  is  not  intended  to  nullify  the  laws  of 
nature;  for  in  most  instances  it  will  be 
found  that  the  legal  right  of  the  parent  and 
the  interest  of  the  child  are  the  same.  But 
if,  through  misconduct  or  other  circum- 
stances, it  appears  that  the  case  is  excep- 
tional, and  that  the  welfare  of  the  child 
requires  that  it  should  be  separated  even 


674 


KANSAS  SUPREME  COURT. 


Oct., 


from  its  parent,  the  paren8  patricB  must 
protect  the  helpless  and  the  innocent." 

In  United  States  v.  Green,  3  Mason,  482, 
Fed.  Gas.  No.  15,256,  it  was  said:  ''As  to 
the  question  of  the  right  of  the  father  to 
have  the  custody  of  his  infant  child,  in  a 
general  sense  it  is  true.  But  this  is  not  on 
account  of  any  absolute  right  of  the  father, 
but  for  the  benefit  of  the  infant,  the  law 
presuming  it  to  be  for  its  interest  to  be 
under  the  nurture  and  care  of  his  natural 
protector,  both  for  maintenance  and  educa- 
tion. When,  therefore,  the  court  is  asked 
to  lend  its  aid  to  put  the  infant  into  the 
custody  of  the  father,  and  to  withdraw 
him  from  other  persons,  it  will  look  into 
all  the  circumstances,  and  ascertain  whether 
it  will  be  for  the  real,  permanent  interests 
of  the  infant;  and  if  the  infant  be  of  suffi- 
cient discretion,  it  will  also  consult  its 
personal  wishes.  It  will  free  it  from  all 
undue  restraint,  and  endeavor,  as  far  as 
possible,  to  administer  a  conscientious,  pa- 
rental duty  with  reference  to  its  welfare.  It 
is  an  entire  mistake  to  suppose  the  court 
is,  at  all  events,  bound  to  deliver  over  the 
infant  to  his  father,  or  that  the  latter  has 
an  absolute  vested  right  in  the  custody." 
This  case  was  settled  out  of  court. 

In  Com.  ex  rel.  Lapitino  v.  DeGiglio,  6 
Phila.  304,  the  court  said:  "I  certainly 
can  never  consent  to  restore  a  child  to  a 
mother  who  has  deliberately  abandoned  and 
sold  it  into  peonage,  nor  will  I  have  it 
in  the  custody  of  a  man  who  is  training 
it  up  as  a  beggar." 

On  an  application  by  a  mother  and  step- 
father who  resided  in  India,  to  have  a  male 
child,  aged  nine  years,  delivered  into  the 
custody  of  a  party  empowered  to  demand 
it  by  letter  of  attorney,  it  was  held  that 
it  was  for  the  best  interests  of  the  child 
to  remain  in  the  custody  of  his  guardians. 
Re  Preston,  5  Dowl.  &  L.  233,  2  B.  C.  Rep. 
169,  17  L.  J.  Q.  B.  N.  S.  21,  11  Jur.  1039. 

In  Wood  V.  Wood,  61  App.  Div.  96,  70 
N.  Y.  Supp.  72,  it  was  held  in  a  divorce 
suit  that  "the  Supreme  Court,  under  its 
general  chancery  jurisdiction  over  infants, 
may,  in  a  proper  case,  take  them  from  their 
parents  and  deliver  them  to  an  institution 
or  to  a  stranger;  and  may,  when  the  inter- 
est of  the  children  requires  this  to  be  done, 
restore  them  to  either  or  both  of  the  par- 
ents; but  this  power  must  be  invoked  by 
petition  or  by  an  application  for  a  writ 
of  habeas  corpus,  and  upon  notice." 

The  statutes  may  control  the  rule  requir- 
ing the  court  to  regard  the  welfare  of  the 
child*  Thompson  v.  Thompson,  72  N.  C. 
32. 

Ill,  Wishes  of  child. 

The  wishes  of  the  child  are  sometimes 
considered  where  the  child  has  reached 
years  of  discretion.  Where  the  child  is  of 
any  reasonable  age,  it  is  held  proper  prac- 
tice to  see  and  speak  to  it,  and  ascertain 
its  own  views  on  the  matter,  and  treat 
them  as  a  main  matter  for  consideration, 
in  the  exercise  of  the  parental  jurisdiction. 
But,  on  the  other  hand,  the  parent's  prima 
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facie  right  must  also  be  considered,  and 
the  wishes  of  a  child  of  tender  years  must 
not  be  permitted  to  subvert  the  whole  law 
of  the  family,  or  to  prevail  against  the  de- 
sire and  authority  of  the  parent,  unless  the 
welfare  of  the  child  cannot  otherwise  be 
secured.  The  courts  often  exercised  their 
discretion  in  examining  children,  not  to 
obtain  their  consent,  but  to  determine  what 
was  for  their  best  welfare.  The  common- 
law  courts,  as  a  general  rule,  would  not 
inquire,  as  between  parent  and  child,  as  to 
the  child's  consent,  below  the  age  of  four- 
teen for  a  boy,  or  sixteen  for  a  girl. 

The  wishes  of  the  children  were  held 
entitled  to  much  respect,  where  they  were 
eleven  and  sixteen  years  old,  and  were  living 
with  their  mother.  Osterhoudt  v.  Oster- 
hoiidt.  49  App.  Div.  636,  63  N.  Y.  Supp. 
1113,  affirming  28  Misc.  285,  69  N.  Y, 
Supp.  797.  In  this  case  the  mother  ob- 
tained a  divorce  in  Nort  Dakota  and  mar- 
ried another  person,  which  divorce  was 
not  valid  in  New  York.  The  court  said: 
"Apart,  however,  from  the  consideration  of 
the  rights  of  the  father  and  the  forfeiture 
of  claim  to  her  children  by  the  defendant 
on  account  of  her  own  acts,  stands  the 
more  important  matter  to  be  decided,  so 
far  as  the  custody  of  these  children  is  con- 
cerned, as  to  what  is  best  for  their  future. 
The  wishes  of  the  parents  are  of  minor 
importance."  The  court  further  said: 
"The  plaintiff  concedes  upon  the  witness 
stand  that  he  knows  of  no  reason  why  the 
mother  is  not  a  perfectly  safe  custodian 
for  the  children,  except  the  one  charge 
of  her  subsequent  marriage  and  continued 
living  with  a  man  who  is  not  her  husband, 
although  she  regards  him  as  such.  The 
children  evidently  respect  the  mother  and 
this  man  who  occupies  the  relation  of  a 
husband  to  that  mother." 

On  habeas  corpus  by  the  father  to  ob- 
tain the  custody  of  his  fourteen-year-old 
son  from  an  aunt,  it  was  held  that  the 
child's  wishes  should  have  due  consider- 
ation, and  he  was  permitted  to  remain  with 
his  aunt.  Rex  v.  Smith,  2  Strange,  982. 
The  court  said :  "And  all  the  court  declared 
that  upon  this  writ  they  could  only  deliver 
him  out  of  the  custody  of  the  aunt,  and 
inform  him  he  was  at  liberty  to  go  where 
he  pleased." 

In  a  proceeding  by  a  mother  to  recover 
a  child  nineteen  years  old,  who  had  been 
allowed  to  work  as  a  domestic,  it  was  held 
that  the  child  was  under  no  restraint,  and 
her  wishes  to  remain  with  the  respondent 
would  be  followed,  where  he  was  a  proper 
person.  People  ex  rel.  Watson  v.  BufTett, 
75  App.  Div.  365,  78  N.  Y.  Supp.  175. 

In  Ex  parte  Hopkins,  3  P.  Wms.  153,  a 
child  was  taken  to  her  uncle's  home,  and 
he  afterwards  died,  and  left  her  £10,000. 
The  father  filed  a  petition  to  obtain  the 
custody  of  the  child.  She  was  thirteen 
years  old  and  desired  to  remain  with  her 
uncle.  It  was  held  that  the  matter  would 
not  be  tried  on  petition,  but  that  the 
father  should  file  a  bill.  It  was  further 
held   that    he    should    have    access    to    bit 
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daughter,  but  he  was  prohibited  from  tak- 
ing her  by  force. 

And  on  habeas  corpus  by  a  father  to  re- 
cover infants  that  he  had  apprenticed  by 
a  defective  indenture,  it  was  held  that  the 
infants  alone  could  take  advantage  of  any 
defect,  and  the  infants  were  allowed  to  go 
where  they  pleased.  Re  M'Dowle,  8  Johns. 
.328.  In  this  case  the  mother,  who  was 
deceased,  had  been  a  member  of,  and  these 
children  were  living  with,  the  Shakers. 

A  divorce  was  granted  giving  the  custody 
of  minor  children  to  the  mother.  The 
father  obtained  a  change  in  the  decree,  giv- 
ing him  the  custody.  Both  the  mother  and 
father  remarried.  It  was  held  that  the 
mother  should  retain  possession,  the  wishes 
of  the  children  being  in  her  favor,  and 
she  having  a  good  home.     Kano  v.  Miller, 

40  Wash.  126,  82  Pac.  177. 

A  husband  was  divorced  from  his  wife 
for  her  adultery,  and  he  remarried  and 
retained  his  child.  After  his  death  the 
child's  mother  obtained  possession  of  the 
infant.  A  writ  of  habeas  corpus  was 
brought  against  the  mother  and  the  party 
with  whom  she  placed  the  child.  As  the 
child  was  thirteen  years  old  and  expressed 
a  desire  to  live  with  her  mother,  she  was 
granted  its  custody.  Re  WolUtonecraft, 
4  Johns.   Ch.  80. 

And  in  the  following  cases  the  wishes 
of  the  child  were  followed:  United  States 
V.  Green,  3  Mason,  482,  Fed.  Cas.  No. 
15,256;  People  ex  rel.  Bishop  v.  Bishop,  117 
App.  Div.  445,  102  N.  Y.  Supp.  592 ;  People 
ex  rel.  Curley  v.  Porter,  23  111.  App.  196; 
Saunders  v.  Saunders,  166  Ala.  351,  52  So. 
310;  Pool  V.  Gott,  4  Month.  L.  Rep.  269; 
Cunningham  v.  Barnes,  37  W.  Va.  746,  38 
Am.  St.  Rep.  67,  17  S.  E.  308;  Horning 
▼.  Horning,  107  Mich.  587,  65  N.  W.  555. 

In  Re  Jones,  153  N.  C.  312,  138  Am.  St. 
Rep.  670,  69  S.  E.  217,  the  case  of  Re  Par- 
ker, 144  N.  C.  170,  56  S.  E.  878,  was 
distinguished,  which  was  claimed  as  an 
authority  that  a  court  would  not  determine 
the  right  to  a  child  on  habeas  corpus,  the 
court  saying:  "But  there  is  notning  in 
the  decision  rendered  in  that  case  which 
supports  such  a  position  when  the  child 
is  of  such  tender  years  that  it  has  not  the 
discretion  or  sufficient  intelligence  to  de- 
termine for  itself  the  question  of  its  proper 
placing.  In  Parker's  Case  the  parents  of 
the  child  were  both  dead,  and  the  question 
was  between  a  guardian  recently  appointed 
and  its  aunt,  who  had  reared  and  main- 
tained the  child  from  its  birth,  and  it  clear- 
ly appeared  that  the  best  interest  of  the 
child  required  that  it  should  remain  with 
the  aunt.  In  that  case,  too,  it  was  shown 
that  the  child  was  eleven  years  of  age  and 
of  sufficient  intelligence  for  its  wishes  to 
be  given  some  weight  in  the  matter." 

On  a  writ  of  habeas  corpus  by  a  father 
to  obtain  the  custody  of  his  child  from  his 
wife,  who  had  separated  from  him,  it  was 
held  that  the  custody  of  a  young  daugliter 
should  not  be  taken  from  the  mother  until 
it  was  shown  the  father  was  a  fit  person 
to  have  the   custody.     Com.   ex   rel.    Sage 
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▼.  Sage,  160  Pa.  "399,  28  Atl.  863.  The 
court  said:  "The  present  condition  and 
the  future  prospects  and  advantage  of  the 
child  should  be  considered;  and  where  the 
child  is  of  sufficient  intelligence,  its  pref- 
erences and  attachments  should  be  con- 
sulted before  the  question  of  its  custody 
is  determined." 

A  mother,  resident  of  another  state, 
brought  an  action  of  habeas  corpus  to 
recover  the  custody  of  her  son,  fifteen  years 
of  age.  The  defense  was  that  the  boy 
was  eighteen  years  old,  and  denied  that  his 
liberty  was  restrained,  alleging  that  he  was 
living  with  defendant  as  a  relative,  and 
that  the  boy  refused  to  return  to  the  other 
state,  to  his  mother,  it  was  held  that  the 
wishes  of  the  boy  should  be  considered,  and 
the  mother  was  denied  his  custody.  Maples 
V.  Maples,  49  Miss.  393.  In  this  case  the 
mother  was  simply  a  cook,  and  evidently 
desired  the  boy  merely  to  obtain  his  wages, 
and  she  had  no  home  for  him. 

In  the  following  cases  it  was  held  that 
the  wishes  of  the  child  should  be  consult- 
ed: Giffin  V.  Gascoigne,  60  N.  J.  Eq.  256, 
47  Atl.  25;  Harris  v.  Harris,  115  N.  C. 
587,  44  Am.  St.  Rep.  471,  20  S.  E.  187; 
People  ex  rel.  Elder  v.  Elder,  98  App.  Div. 
244,  90  N.  Y.  Supp.  703;  Richards  v.  Col- 
lins, 45  N.  J.  Eq.  283,  14  Am.  St.  Rep. 
726,  17  Atl.  831;  Albert  v.  Perry,  14  N.  J. 
Eq.  540;  Spears  v.  Snell,  74  N.  C.  210; 
Com.  ex  rel.  Gilkeson  v.  Gilkeson,  1  Phila. 
194;  Merritt  v.Swimley,  82  Va.  433,  3 
•Am.  St.  Rep.  116;  Matthews  v.  Hobbs,  61 
Ala.  210. 

But,  on  the  death  of  a  mother  who  had 
been  awarded  the  custody  of  children  in 
a  divorce  case,  it  was  held  that  the  right 
of  the  father  to  their  custody  was  restored. 
Re  Neff,  20  Wash.  652,  66  Pac.  383.  The 
court  said:  "But  little  weight,  in  this 
proceeding,  can  be  attached  to  the  wishes 
of  the  children,  as  it  appears  they  had  not 
seen  their  father  for  years,  and  had  been 
surrounded  by  influences  that  perhaps 
would  not  make  them  think  favorably  of 
him." 

In  the  following  cases  the  wishes  of  the 
child  were  denied:  Wilcox  v.  Wilcox,  14 
N.  Y.  576;  Moore  v.  Christian,  66  Miss. 
408,  31  Am.  Rep.  375;  Bustamento  v. 
Analla,  1  N.  M.  255.  See:  People  ex  rel. 
Ordronaux  v.  Chegary,  18  Wend.  637 ;  Irwin 
V.  Irwin,  96  Ky.  318,  28  S.  W.  664,  30  S.  W. 
417. 


iV.  Where  the  child  is  of  tender  age. 

The  courts  incline  to  the  welfare  of  the 
infant,  and  hesitate  to  take  from  the 
mother's  arms  young  or  delicate  children, 
unless  it  seems  absolutely  necessary  for 
the  best  interest  of  the  child.  In  Rex  v. 
DeManneville,  5  East,  221,  1  Smith,  358, 
7  Revised  Rep.  693,  13  Eng.  Rul.  Cas.  24, 
the  child  eight  months  old  was  torn  from 
its  mother's  breast  by  the  father.  She  was 
denied  habeas  corpus  as  against  the  father, 
alleging  that  he  was  about  to  depart  the 
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realm.  Since  then  the  English  and  some 
American  statutes  provide  substantially 
that  the  mother,  if  a  proper  person,  may  be 
given  the  custody  of  infants  under  seven 
years  of  age.  To  this  rule  there  are  ex- 
ceptions that  where  the  child  is  of  such  an 
age  as  that  it  will  be  injured  by  the 
character  or  surroundings  of  the  mother, 
she  will  be  denied  its  custody.  The  sex 
of  the  young  child  may  be  a  controlling 
factor  in  determining  the  custody. 

In  Hyatt  v.  Hyatt,  33  Ind.  309,  a  hus- 
band was  granted  a  divorce  for  cruel  treat- 
ment, and  the  wife  was  granted  the  cus- 
tody of  the  child  until  it  was  eleven  years 
old. 

And  where  a  husband  and  wife  were  di- 
vorced, the  custody  of  the  children  was 
given  to  the  mother.  It  was  held  that  this 
was  proper  under  2  Gavin  &  H.  (Ind.)  253, 
providing  that  a  court,  in  decreeing  a  di- 
vorce, shall  make  provision  for  the  guard- 
ianship, custody,  support,  and  education  of 
the  minor  children.  Bush  v.  Bush,  37  Ind. 
164.  The  court  said:  "But,  considering 
all  the  evidence,  the  sex  and  ages  of  the 
children  assigned  to  her  care,  we  are  satis- 
fled  that  the  court  below  acted  wisely 
and  discreetly  in  giving  the  custody  of  the 
daughters  to  the  mother,  instead  of  the 
father." 

And  under  Rev.  Stat.  (111.)  chap.  40, 
§  80,  providing  that  when  a  divorce  shall 
be  decreed  the  court  may  make  such  order 
touching  the  care  and  custody  of  the  chil- 
dren as  shall  seem  fit,  reasonable,  and  just; 
it  was  held  that  the  awarding  of  the  cus- 
tody of  thfe  five-year-old  boy  to  the  mother 
was  proper.  Bates  v.  Bates,  68  111.  App. 
421,  The  court  said:  "We  cannot  say 
that  it  is  unwise.  It  should  be  the  endeavor 
of  the  appellant  and  her  friends  to  foster 
in  the  child  natural  aflFection  for  his  father. 
If  they  will  do  so,  and  the  appellee  recipro- 
cate, who  can  tell  but  happy  results  may 
follow?  These  parties  are  yet  young.  If 
experiment  shall  prove  that  the  order 
should  not  be  continued,  it  may  be  vacated 
at  any  time." 

And  the  award  of  the  custody  of  a 
delicate  child  to  the  mother,  where  the  hus- 
band and  wife  had  separated,  was  held  prop- 
er. Reeves  v.  Reeves,  75  Ind.  342.  The 
court  said:  "In  such  a  controversy  as 
this,  it  seems  to  us  that  the  mother,  unless 
she  is  shown  to  be  an  unfit  person  (which 
was  not  shown  in  this  case),  ought  to  have 
the  care,  custody,  and  control  of  a  delicate 
boy  of  the  tender  age  of  five  years." 

A  child  fifteen  months  old  was  held 
properly  awarded  to  the  custody  of  its 
mother,  where  it  had  not  been  weaned. 
She  was  held  to  be  the  proper  person  where 
the  husband  and  wife  had  separated.  State 
V.  Kirkpatrick,  54  Iowa,  373,  6  N.  W.  588. 
The  court  said:  "Under  our  statute  the 
right  of  the  father  to  the  care  and  custody 
of  a  minor  child  is  not  paramount  to  that 
of  the  mother.  *The  parents  are  the  nat- 
ural guardians  of  their  minor  children, 
and  are  equally  entitled  to  the  care  and 
custody  of  them.'  Code,  §  2241.  In  con- 
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troversies  respecting  the  custody  of  a  minor 
child,  the  controlling  consideration  is  the 
best  interest  of  the  child." 

And  upon  a  divorce  proceeding  it  was 
held  that  a  child  of  tender  years  was  prop- 
erly given  to  the  mother,  in  Fletcher  v. 
Fletcher,  21  Ky.  L.  Rep.  1302,  54  S.  W.  953. 
The  court  said:  "The  father  has,  other 
things  being  equal,  the  paramount  right, 
as  between  him  and  the  mother,  but  the  in- 
terests of  the  child  itself  are  first  to  be  con- 
sulted." 

A  wife  obtained  a  divorce  from  her  hus- 
band on  the  ground  of  extreme  cruelty, 
and  she  appealed  from  an  order  giving  the 
custody  or  their  two  minor  children,  a  girl 
of  five  years  of  age  and  a  boy  three.  It 
was  held  that  it  was  proper  to  award  both 
children  to  the  mother.  Klein  v.  Klein,  47 
Mich.  618,  11  N.  W.  367.  This  was  under 
Michigan  Public  Acts  1879,  p.  154,  pro- 
viding that,  in  cases  of  separation,  the 
mother  of  the  minor  children  shall  be  en- 
titled to  the  care  and  custody  of  all  such 
children  until  the  age  of  twelve,  provided 
that  the  court  make  such  other  orders  as 
the  best  interests  of  the  children  may  re- 
quire. 

And  where  a  mother  of  the  child  died 
and  it  was  taken  care  of  by  a  grand- 
mother, and  was  two  and  one  half  years 
old,  weak  and  sickly  from  her  birth,  it  was 
held  that  the  custody  of  such  child  should 
be  denied  the  father,  where  it  was  for  the 
best  interests  of  the  child.  State  ex  rel. 
Taylor  v.  Jones,  113  La.  298,  36  So.  973. 
The  court  said:  "If  'the  physical  welfare 
of  any  child  is  endangered  by  the  inability 
of  the  parent  to  properly  care  for  such 
child,  it  shall  be  the  duty  of  the  judge  to 
interpose  his  authority,  for  the  protection 
of  the  child.'    Act  1894,  No.  79,  p.  91,  §  1." 

In  Helms  v.  Franciscus,  2  Bland,  Ch.  544, 
20  Am.  Dec.  402,  the  court  said:  "Yet, 
even  a  court  of  common  law  will  not  go  so 
far  as  to  hold  nature  in  contempt,  and 
snatch  helpless,  puling  infancy  from  the 
bosom  of  an  affectionate  mother,  and  place 
it  in  the  coarse  hands  of  the  father.  The 
mother  is  the  softest  and  safest  nurse  of 
infancy,  and  with  her  it  will  be  left,  in 
opposition  to  this  general  right  of  the 
father.  Prather  v.  Prather,  4  Dcsauss.  Eq. 
33." 

A  husband  and  wife  had  separated.  He 
went  to  another  state  and  secured  one  of 
the  children.  On  habeas  corpus  by  her  it 
was  held  that,  as  the  child  was  of  tender 
age,  it  should  be  given  to  the  mother.  State 
V.  King,  1  Ga.  Dec.  93.  But  she  was  re- 
quired to  give  bond  to  keep  it  in  flie 
state,  else  the  custody  would  remain  with 
the  father. 

And  where  children  were  so  young  as  to 
need  a  mother's  care,  it  was  held,  in  a  di- 
vorce obtained  by  her  for  cruel  and  inhuman 
treatment,  that  the  custody  should  be  given 
to  her.    Johns  v.  Johns,  57  Miss.  530. 

And  where  a  wife  obtained  a  divorce,  she 
was  held  the  proper  person  to  have  the  cus- 
tody of  her  child,  on  the  ground  that  it 
was  for  the  best  interest  of  the  child,  a 
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boy  three  years  of  age.  Re  Delano,  37 
Mo.  App.  185. 

And  where  the  intention  of  a  testator 
in  appointing  a  testamentary  guardian  was 
not  so  apparent  as  to  supersede  the  natural 
rights  of  the  mother,  and  the  infant  was 
at  the  breast,  it  was  held  that  it  was 
not  a  presumption  that  the  father  intended 
to  give  the  absolute  guardianship  to 
strangers,  in  preference  to  the  mother. 
Re  Van  Houten,  3  N.  J.  Eq.  220,  29  Am. 
Dec.  707. 

Where  a  husband  and  wife  had  separated 
for  some  years,  and  she  had  taken  the  chil- 
dren away  with  her,  it  was  held,  on  habeas 
corpus,  that  the  children  should  remain 
witn  the  mother,  in  view  of  their  tender 
years.  English  y.  English,  32  N.  J.  Eq. 
738.  The  court  said  "That  the  children 
desire  to  remain  with  the  mother,  although 
not  an  infallible  test  of  what  will  best  con- 
duce to  their  true  happiness,  is,  neverthe- 
less, a  circumstance  entitled  to  the  court's 
consideration." 

Under  New  Jersey  act  March  20,  1860, 
providing  that  when  a  husband  and  wife 
shall  live  in  a  state  of  separation,  minor 
children  under  seven  years  of  aget,  on 
habeas  corpus,  shall  be  delivered  to  the 
custody  of  the  mother,  unless  she  be  an 
improper  person,  it  was  held  that  the  court 
had  no  discretion,  and  that  the  act  was 
not  unconstitutional.  Bennet  v.  Bennet,  13 
N.  J.  Eq.   114. 

So,  in  State  ex  rel.  Landis  v.  Land  is,  39 
N.  J.  L.  274,  where  a  wife  separated  from 
her  husband  for  cruel  treatment,  it  was 
held  that  she  was  entitled  to  the  custody  of 
infants  under  seven  years  of  age.  In  this 
case,  it  was  held  that  evidence  showing 
dislike  by  the  mother  to  children  in  gen- 
eral was  insufficient  to  overcome  this. 

On  habeas  corpus  it  was  held  that  an 
infant  should  be  awarded  to  the  custody 
of  its  mother  where  it  was  of  tender  years 
and  she  was  a  proper  person.  People  ex 
rel.  Sinclair  v.  Sinclair,  91  App.  Div.  322, 
86  N.  Y.  Supp.  539.  In  this  case  the  father 
was  a  proper  person,  but  the  rights  of  the 
husband  were  held  to  yield  to  the  welfare 
of  the  child.  The  court  said:  "There  can 
be  no  doubt  but  that,  under  §  40  of  the 
domestic  relations  law  (Laws  1896,  chap. 
272),  the  court  has  the  authority  to  award 
the  custody  of  the  child  to  the  mother  or 
to  the  father." 

And  on  habeas  corpus  brought  by  the 
husband  against  his  father-in-law,  to  obtain 
.the  custody  of  his  wife  and  infant  child,  it 
was  held  that  where  the  child  was  of 
tender  years,  the  court  would  decide  the 
future  residence  of  the  child.  In  this  case 
the  child  was  not  taken  from  its  mother. 
People  ex  rel.  Barry  v.  Mercein,  8  Paige, 
47.  Subsequently,  in  3  Hill.  399,  38  Am. 
Dec.  644,  the  court  said:  "Where  the  child 
is  of  such  tender  years  as  to  be  incapable 
of  election  it  should  be  delivered  to  the 
father  on  his  attending  to  receive  it.  That 
is  this  case."  This  last  decision  evidently 
was  reversed  in  an  unreportctd  decision,  as 
the  father  subsequently  brought  two  suits 
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>  in  the  Federal  courts^  and  failed  in  both. 
Barry  v.  Mercein,  4  How.  574.  11  L.  ed. 
1108;  Barry  v.  Mercein,  6  How.  103,  12 
L.  ed.  70. 

Where  a  wife  abandoned  her  husband 
without  cause,  it  was  held  that  the  child 
should  be  awarded  to  the  custody  of  the 
mother,  where  it  was  of  tender  years  and 
feeble  health.  Re  Maurer,  18  N.  Y.  Week. 
Dig.  568. 

And  a  father  was  held  not  entitled  to  the 
custody  of  his  children  as  against  the  rights 
of  the  mother,  where  it  was  for  the  best 
interest  of  the  children  to  remain  with  her. 
Com.  V.  Addicks,  5  Binn.  520.  In  this  case 
the  father  had  obtained  a  divorce  for  his 
wife's  adultery,  and  she  had  married  her 
paramour.  The  children  were  females  of 
tender  age.  The  court  said:  "Although 
we  are  bound  to  free  the  person  from  all 
illegal  restraints,  we  are  not  bound  to  de- 
cide who  is  entitled  to  the  guardianship, 
or  to  deliver  infants  to  the  custody  of  any 
particular  person.  But  we  may,  in  our  dis- 
cretion, do  so,  if  we  think  that,  under  the 
circumstances  of  the  case,  it  ought  to  be 
done." 

A  husband  was  sentenced  to  pay  for  the 
support  of  his  child  on  the  ground  of  de- 
sertion. Subsequently  he  brought  habeas 
corpus.  It  was  held  that  he  should  be  re- 
fused the  custody  of  the  child,  where  the 
mother  was  a  proper  person,  and  the  child 
was  of  tender  age.  Demott  v.  Demott,  64 
Pa.    305,   note. 

And  a  mother  who  had  separated  from 
her  husband  was  held  entitled  to  the  cus- 
tody of  her  child,  where  it  was  of  tender 
years  and  delicate.  McKim  ▼.  McKim,  12 
R.  I.  462,  34  Am.  Rep.  694.  The  mother 
was  admonished  against  endeavoring  to 
alienate  the  child  from  its  father.  The 
interests  of  the  child  seemed  to  demand 
that  it  be  left  with  its  mother,  who  was 
living  with  her  father,  who  had  ample 
means. 

And  in  Ex  parte  Reed,  19  S.  C.  604,  an 
action  for  separation,  it  was  held  that  the 
father  was  not  a  proper  person  to  have  the 
training  of  young  children,  and  they  were 
left  in  the  custody  of  the  mother.  It  was 
held  discretidnary  with  the  court  to  which 
of  the  parents  the  children  should  be  com- 
mitted. 

A  frail  female  child  had  been  raised 
principally  by  her  grandmother,  who  was 
a  competent  person.  It  was  held  that  the 
father  should  be  denied  the  custody. 
Gardenhire  v.  Hinds,  1  Head,  402.  The 
court  said:  "The  child  and  the  grand- 
mother are  devotedly  attached  to  each 
other,  it  is  shown  that  the  defendant,  as 
her  father,  can  have  free  and  unrestrained 
access  to  her.  He  has  no  wife  or  home, 
and  his  means  to  educate  her  are  limited." 

In  a  suit  between  divorced  parents,  it 
was  held  that  a  daughter  aged  fourteen 
years  should  be  given  to  the  mother.  Win- 
^ard  V.  Wingard,  56  Wash.  354,  105  Pac. 
833.  The  court  said:  "The  daughter  has 
reached  an  age  when  she  should  not  be 
deprived  of  the  society,  influence,  and  guid- 
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anoe  of  her  mother/ uoless  reasons  of  the 
gravest  character  demand  it.  Such  reasons 
do  not  now  exist.'' 

And  a  mother  was  held  entitled  to  the 
custody  of  children  in  a  divorce  case  where 
they  were  of  tender  years,  and  she  was  not 
shown  to  he  an  improper  person.  Smith 
T.  Smith,  15  Wash.  237,  46  Pac.  234. 

And  a  father  brought  an  action  for  the 
custody  of  his  two  sons,  where  he  and  his 
wife  lived  separate.  It  was  held  that  the 
mother  should  have  their  custody  on  the 
ground  of  their  years  and  delicate  health, 
and  the  father  should  have  all  proper  access 
to  them.  Re  Elderton,  L.  R.  25  Gh.  Div. 
220,  63  L.  J.  Ch.  N.  8.  268,  60  L.  T.  N.  S. 
26,  32  Week.  Rep.  227,  48  J.  P.  341.  The 
weak,  delicate  children  had  to  have  a 
mother's  care. 

Followed  in  Smart  v.  Smart  [1802]  A. 
C.  426,  61  L.  J.  P.  C.  N.  S.  38,  67  L.  T. 
N.  S.  610,  66  J.  P.  676. 

A  wife  and  husband  separated,  she  tak- 
ing her  infant  daughter  with  her.  Subse- 
quently she  brought  an  action  for  the  cus- 
tody of  a  son,  who  was  under  seven  years 
of  age.  It  was  held  that  the  infant 
daughter  should  remain  with  the'  mother 
and  the  other  with  the  father.  Ex  parte 
Bartlett,  2  Golly.  Gh.  Gas.  661,  15  Jur.  418. 
This  was  under  2  &  3  Vict.  chap.  54,  §  1, 
providing  that,  on  petition  of  the  mother 
of  an  infant  in  custody  of  the  father,  if 
under  seven  years  of  age,  the  court  may 
order  that  such  infant  shall  be  delivered 
to  the  mother  until  it  attains  such  age. 
Sec.  4  provides  that  no  order  shall  be  made 
giving  a  mother  the  custody,  against  whom 
adultery  shall  be  established.  It  was  held 
that  the  statutes  did  not  require  existence 
of  grounds  of  divorce  before  tne  order  could 
be  made. 

Gited  in  Re  Leigh,  5  Ont.  Pr.  Rep.  402. 

A  widow  married  and  consented  to  the 
removal  of  her  children  from  her^  to  be  | 
sent  to  their  parish  to  the  workhouse.  On 
appeal  it  was  held  that  the  children  could 
not  be  removed  with  the  consent  of  the 
mother  from  her  or  from  her  care  and  cus- 
tody. These  children  were  within  the  age 
of  nurture.  Reg.  v.  Birmingham,  5  Q.  B. 
210.  Denman,  Gh.  J.,  said:  "It  is  true 
that  some  cases  have  arisen  under  statutes, 
in  which  it  has  become  necessary  to  break 
in  upon  a  rule,  establislied  not  for  the 
mother's  benefit,  but  for  the  protection  of 
the  child,  that  they  shall  not  be  separated 
during  the  age  of  nurture.  Here  no  such 
necessity  exists;  and  we  ought  to  crush  the 
attempt  to  break  through  a  rule  which  the 
judges  in  all  times  have  uniformly  regard- 
ed as  binding." 

In  Reg.  V.  Barnet  Union,  57  L.  J.  Mag. 
Gas.  N.  S.  39,  it  was  said:  "Now  all  the 
previously  decided  cases  go  to  show  that  a 
child  under  the  age  of  nurture  shall  not 
be  separated  from  its  mother;  and  Reg. 
V.  Birmingham,  supra,  goes  so  far  as  to 
say  that  nothing  of  the  sort  shall  take 
place,  although  the  mother  herself  con- 
sents, since  the  rule  has  been  established 
for  the  benefit  of  the  chil4»  an4  not  fqr 
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the  benefit  of  the  mother.  The  question 
here  is  whether  we,  in'  our  discretion,  are 
to  apply  this  principle,  or  vary  it,  in  ac- 
cordance with  the  peculiar  circumstances 
of  the  case.  That  exceptional  circum- 
stances may  arise  which  ought  to  be  taken 
into  consideration  there  can  be  no  doubt. 
And  here  it  might  well  be  that  the  woman, 
in  a  fit  of  frenzy,  would  cause  the  child's 
death." 

F.  Where  there  is  a  contract  or  consent. 

The  weight  of  authority  seems  to  be  that, 
in  the  absence  of  statute,  a  contract  made 
by  a  parent,  giving  the  custody  of  his  child 
to  another,  will  be  held  void  as  against 
public  policy.  But,  upon  this  question, 
there  seems  to  be  some  confiict  of  author- 
ity. It  is  also  held  that  leaving  the  child 
with  other  parties  for  some  years  will  not 
always  devest  the  parent  of  the  right  to  re- 
claim the  custody.  But  in  either  of  the 
above  conditions  the  parent  will  be  held  to 
have  lost  the  right  to  recover  the  child 
where  it  is  for  the  welfare  of  the  child  to 
remain  with  its  foster  parents.  The  char- 
acter of  all  the  parties,  the  age  of  the 
child,  the  formation  of  new  ties,  and  the 
association  to  which  the  child  has  become 
attached,  will  be  taken  into  consideration. 

So,  a  father  was  held  entitled  to  the 
custody  of  his  child  although  it  had  been 
left  until  nearly  nine  years  of  age  with  its 
grandparents.  It  was  held  that  the  in- 
terests of  the  child  would  be  considered  in 
determining  the  question.  It  was  further 
held  that  it  was  not  necessary  to  consult 
the  child  of  nine  years  as  to  its  custody. 
Rust  v.  Vanvacter,  9  W.  Va.  600.  The 
court  said:  "The  father  is  the  natural 
guardian  of  his  infant  children,  and  in  the 
absence  of  good  and  sufficient  reasons  shown 
to  the  judge  or  court,  such  as  ill-usage, 
grossly  immoral  principles  or  habits,  want 
of  ability,  etc.,  is  entitled  to  their  cus- 
tody, care,  and  education.  It  seems  t^at 
all  the  authorities  concur  on  this  point." 

And  neither  the  poverty  of  a  widowed 
mother  nor  the  wishes  of  a  boy  of  thirteen 
were  held  sufficient  to  prevent  her  from 
obtaining  the  custody  of  the  boy  from 
parties  with  whom  the  father  had  placed 
the  boy  before  his  death.  Moore  v.  Ghris- 
tian,  56  Miss.  408,  31  Am.  Rep.  375.  The 
court  said:  *'The  father  may  appoint  a 
testamentary  guardian  of  the  person  or 
estate  of  his  children,  but  he  cannot,  by 
contract  with  a  stranger,  bargain  away  the 
rights   of  the  mother  after   his   death." 

A  girl  twelve  years  of  age  had  been  put 
with  defendants  to  live  with  them  until 
of  full  age.  It  was  held  on  habeas  corpus 
that  the  child  should  be  delivered  to  the 
custody  of  her  mother.  State  v.  Glover, 
16  N.  J.  L.  419. 

And  where  a  widow  left  her  child  with 
its  grandfather,  and  after  his  death  the 
uncle  took  care  of  the  boy,  until  he  was 
thirteen  years  old,  and  was  appointed  his 
guardian,  without  notice  to  the  mother,  it 
Wft9  held  that  the  mother  should  have  had 
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notice.  Spears  v.  Snell,  74  N.  C.  210.  In 
this  case  the  wishes  of  the  boy  were  con- 
sidered and  the  court  said:  "There  are 
special  circumstances  to  induce  the  courts 
in  the  exercise  of  a  legal  discretion,  to  de- 
cide that  the  boy  shall  remain  with  his 
uncle,  with  an  undertaking  for  maintenance 
and  education." 

A  child  under  ten  years  of  age  had  been 
left  for  eight  years  by  its  father,  with  its 
grandfather.  It  was  held  that  as  the 
child  was  not  abandoned  by  its  father,  and 
the  interests- of  the  child  would  not  be  pre- 
judiced, he  should  be  restored  to  his  father. 
This  was  partially  on  the  ground  that  there 
was  no  legal  duty  upon  the  grandparent 
to  support  the  child.  Newsome  v.  6unch, 
142  N.  C.  19,  54  S.  E.  785,  S.  C.  subsequent 
appeal,  144  N.  C.  15,  56  S.  E.  509.  The 
court  said:  "There  is  no  legal  duty  or 
obligation  resting  upon  the  grandfather  to 
support  and  educate  his  grandchild,  where- 
as the  father  does  rest  under  such  an  obli- 
gation." 

A  father  brought  a  writ  of  habeas  corpus 
for  the  custody  of  his  child,  who  had  been 
cared  for  by  respondent  for  years  under 
an  oral  agreement.  It  was  held  that  the 
father  should  have  the  custody  of  his 
daughter.  Barlow  v.  Kennedy,  17  Lower 
Can.  Jur.  253. 

A  father  had  agreed  to  let  his  child 
live  with  its  uncle,  who  was  to  support 
and  educate  it  until  it  was  old  enough  to 
provide  for  itself,  and  the  father  agreed 
to  pay  a  certain  sum  monthly  for  its  sup- 
port. In  an  action  of  habeas  corpus 
brought  by  the  father,  it  was  held  that  he 
was  entitled  to  its  custody.  Reg.  v.  Smith, 
16  Eng.  L.  &  Eq.  Rep.  221. 

In  State  ex  rel.  Jewett  v.  Barrett,  45 
N.  H.  15,  the  case  of  Reg.  v.  Smith,  16  Eng. 
L.  &  Eq.  221,  was  criticized  on  the  ground 
that  no  authorities  were  cited  by  the  court, 
and  it  was  not  included  in  the  regular 
series  of  reports,  and  was  not  cited  in  Reg. 
v.  Clarke,  7  El.  &  Bl.  186. 

And  where  a  widow  left  her  child  with  a 
relative  to  raise  it^  on  the  agreement  that 
the  child  should  never  be  taken  away,  it 
was  held  that  the  burden  of  proof  was  not 
on  the  parent  to  show  that  it  was  for  the 
best  interests  of  the  child  to  be- reclaimed. 
It  was  held  that  the  child  should  be  given 
to  the  mother.  State  ex  rel.  Wood  ▼.  Dea* 
ton,  93  Tex.  243,  54  S.  W.  901. 

And  where  a  widow  made  a  written 
agreement  that  a  party  should  have  the 
custody  of  her  child,  it  was  held  that  the 
contract  was  not  binding,  and  that  she 
could  reclaim  the  child.  Casanover  v.  Mas- 
sengale,  —  Tex.  Civ.  App.  — ,  54  S.  W. 
317. 

And  where  a  mother,  unmarried,  gave  her 
child  to  the  midwife  to  be  disposed  of,  and 
afterwards  brought  habeas  corpus  to  re- 
cover the  child,  it  was  held  that  the  re- 
spondent should  account  for  the  where- 
abouts of  the  child.  People  ex  rel.  Neid- 
linger  v.  Lohman,  17  Abb.  Pr.  395,  note. 

And  on  habeas  corpus  brought  by  a 
mother  to  obtain  possession  of  l)er  illegiti- 
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mate  child,  where  she  had  signed  a  docu- 
ment giving  the  child  to  its  putative  father, 
to  be  raised  as  his  legitimate  child,  it  was 
held  that  parties  holding  this  child  as  a 
peon  could  not  dispute  tne  mother's  right 
to  its  custody.  Bustamento  v.  Analla,  1 
N.  M.  255.  In  this  case  the  court  declined 
to  hear  the  child's  wishes. 

An  agreement  by  a  mother  to  relinquish 
her  child  to  her  grandparents  was  held 
entitled  to  no  consideration,  but  it  was 
held  that  the  long  separation  from  the 
mother  was  a  circumstance  entitled  to  great 
consideration  in  appointing  a  guardian,  and 
she  was  denied  the  appointment,  and  the 
infant  was  consulted.  Albert  v.  Perry,  14 
N.  J.  Eq.  540.  The  court  said:  "I  think 
the  reasons  disclosed  by  the  evidence  in 
this  case  rendered  the  appointment  of  the 
mother  and  stepfather  of  the  infant  as  her 
guardians  improper,  and  fully  warranted 
the  court  in  passing  by  their  claims." 

Upon  habeas  corpus  by  a  father  to  obtain 
the  custody  of  his  child,  it  was  held  that 
the  application  was  addressed  to  the  sound 
discretion  of  the  court,  and  the  award 
would  be  withheld  when  it  was  made  clear- 
ly to  appear  that,  by  reason  of  unfitness 
in  the  father,  or  other  causes,  the  perma- 
nent interests  of  the  child  would  be  sacri- 
ficed. State  ex  rel.  Hodgdon  v.  Libbey,  44 
N.  H.  321,  82  Am.  Dec.  223.  It  was  further 
held  that  the  parental  right  could  not  be 
assigned  by  a  parol  contract. 

The  wife,  upon  a  divorce  for  drunkenness 
of  her  husband,  was  awarded  the  custody 
of  the  children.  On  an  application  by  the 
father  to  modify  the  decree  and  give  him 
the  custody,  it  was  held  that  it  was  for 
the  best  interests  of  the  children  that  the 
mother  should  have  their  custody.  Norval 
V.  Zinsmaster,  57  Neb.  158,  73  Am.  St.  Rep. 
500,  77  N.  W.  373.  In  this  case  she  had 
married  a  laboring  man  and  had  previously 
written  a  letter  relinquishing  the  custody 
of  her  children  to  the  gprandparents  with 
whom  her  former  husband  lived.  It  was 
held  that  she  was  not  estopped  by  such  let- 
ter from  reclaiming  them.  Nebraska  Comp. 
Stat.  chap.  34,  §  6,  provides  that  the  father 
and  mother,  being  suitable,  are  natural 
guardians  of  their  children,  and  are  equally 
entitled  to  their  custody. 

A  widower  placed  his  infant  child  in*  a 
Roman  Catholic  orphan  asylum,  and  subse- 
quently the  child  was  given  to  a  woman 
and  her  husband,  to  whom  the  child  be- 
came attached,  but  was  not  brought  up  in 
the  Catholic  faith,  as  had  been  agreed.  It 
was  held  in  an  action  brought  by  the  father 
that  the  child  should  be  given  into  the 
custody  of  a  nun  until  she  became  eighteen 
years  of  age,  on  the  ground  that  it  was 
for  the  best  interest  of  the  child.  Re 
Doyle,  16  Mo.  App.  159.  The  court  said: 
"The  father  has  not,  by  his  agreement  with 
Sister  Simeon,  parted,  and  in  our^  opinion 
he  could  not  by  any  such  agreement,  wholly 
part,  with  his  rights  as  a  father.  It  is  he, 
through  her,  that  is  endeavoring  to  replace 
the  child  in  a  condition  as  to  her  religious 
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originally  placed  her."  A  previous  proceed- 
ing upon  habeas  corpus  had  resulted  dif- 
ferently, but  this  court  disposed  of  it  sum- 
marily by  saying  that  this  was  an  inde- 
pendent proceeding. 

And  a  parol  agreement  by  a  father  to 
give  his  infant  child  to  its  grandparents 
was  held  insufficient,  in  the  absence  of 
proof  that  it  was  for  the  best  interests  of 
the  child  that  its  father  should  not  have 
its  custody.  Weir  v.  Marley,  99  Mo.  484, 
6  L.R.A.  672,  12  S.  W.  798.  In  this  case 
it  was  said  that  a  judgment  of  habeas 
corpus  in  a  prior  proceeding  on  the  same 
ground  should  be  res  judicata;  but  this 
case  was  heard  on  its  merits. 

And  where  a  wife  and  husband  separated 
and  the  husband  died,  it  was  held  that  she 
was  entitled  to  reclaim  her  children  from 
their  grandparents,  although  she  had  made 
a  contract  that  the  children  should  be  kept 
until  twenty-one  years  of  age.  Stapleton 
V.  Poynter,  111  Ky.  264,  53  L.R.A.  784, 
98  Am.  St.  Rep.  411,  62  S.  W.  730.  The 
court  said:  ''The  contract  relied  upon,  in 
so  far  as  it  purports  to  bind  appellee,  hav- 
ing been  entered  into  by  her  while  und<^r 
the  legal  disability  of  coverture,  was  not 
binding  upon  her.    It  was  void." 

And  the  father  was  held  entitled  to  the 
custody  of  his  child,  a  girl  twelve  years 
old,  where  she  had  been  for  some  years 
under  the  care  of  third  parties  by  virtue  of 
a  written  agreement  executed  by  the  father, 
giving  them  the  custody  until  the  child 
was  twelve  years  old.  It  was  held  that  the 
feelings  of  the  child  should  not  entirely 
control.  Shaw  v.  Nachtwey,  43  Iowa,  653. 
The  court  said:  "As  between  the  plaintilT 
and  the  defendant,  the  plaintiff  iias  the 
unquestioned  legal  right  to  the  control  and 
custody  of  his  child,  and  the  court  so 
found.  The  feelings  of  the  defendant  and 
his  wife  are  not  entitled  to  consideration  in 
the  determination  of  this  controversy,  for 
they  took  the  child  with  the  express  under- 
standing, evidenced  by  a  written  agreement, 
that  the  child  was  to  be  surrendered  at  the 
age  of  twelve  years,  and  it  was  their  duty 
to  deport  themselves  toward  the  child,  and 
to  foster  on  its  part  toward  themselves  and 
toward  its  father,  feelings  which  would  be 
consistent  with  the  performance  of  this 
agreement. 

A  father  was  held  not  estopped  from 
reclaiming  the  custody  of  his  daughter  not- 
withstanding an  agreement  that  she  should 
remain  with  a  certain  party  as  long  as  she 
was  a  minor,  and  such  party  had  been  ap- 
pointed guardian.  Brooke  v.  Logan,  112 
Ind.  183,  2  Am.  St.  Rep.  177,  13  X.  E.  669. 
Indiana  Rev.  Stat.  1881,  §  2518,  provides 
that  every  guardian  so  appointed  shall  have 
the  custody  of  such  minor  provided  that 
the  father,  if  a  suitable  person,  shall  have 
the  custody  of  the  person  and  the  control 
of  the  education  of  such  minor.  In  this 
case  the  record  did  not  show  that  the  father 
was  a  party  to  the  proceeding  to  appoint 
a  guardian. 

Where  the  father  was  a  proper  person 
and  capable,  it  was  held  that,  on  habeas 
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'  corpus  he  was  entitled  to  the  custody  of 
his  child,  although,  shortly  after  its  birth, 
the  mother  had  given  the  child  to  her  father, 
and  the  husband  consented  to  this  arrange- 
ment.   Child  V.  Dodd,  51  Ind.  484. 

A  child  was  placed  by  its  father  in  the 
custody  of  another  under  a  verbal  agree- 
ment. Subsequently  the  father  remarried 
and  brought  an  action  for  its  custody.  It 
was  held  that  the  agreement  was  not  bind- 
ing, and  the  father  was  awarded  its  custody. 
Brooke  v.  Logan,  112  Ind..  183,  2  Am.  St. 
Rep.  177,  13  N.  E.  669.  The  court  said: 
"Appellant  is  the  father  of  the  child,  and 
that  he  and  his  wife,  who  is  a  second  wife, 
without  children,  are  shown,  without  con- 
flict in  the  evidence,  to  be  persons  in  every 
way  fit  and  suitable  to  be  intrusted  with 
the  custody,  care,  training,  and  education 
of  the  child;  that  he  denies  that  he  made 
any  permanent  surrender  of  the  custody  of 
the  child  to  appellee;  and  that  since  it  has 
been  in  his  custody,  he,  appellant,  has  con- 
tributed somewhat  towards  its  support." 

A  mother  who  had  been  divorced  and 
remarried  was  held  entitled  to  regain  pos- 
session of  her  child  from  foster  parents, 
with  whom  the  child  had  been  left.  Mc- 
Kenzie  v.  State,  80  Ind.  547,  2  Rev.  Stat. 
(Ind.)  1876,  p.  589,  §  6,  provides  that  the 
father  of  a  minor,  or,  if  there  be  no  father, 
then  the  mother,  if  suitable,  shall  have 
the  custody  of  the  child,  even  to  the  ex- 
clusion of  its  guardian.  The  court  said: 
"In  connection  with  and  as  bearing  upon 
that  question,  it  was  proper  for  the  court 
to  inquire  what  was  apparently  for  the 
best  interests  and  general  welfare  of  the 
child,  having  reference  to  the  relative  social 
positions  of  all  the  parties  before  the  court, 
and  to  all  circumstances  by  which  the  child 
was  surrounded." 

A  widowed  mother  placed  her  three  chil- 
dren with  other  parties.  The  youngest 
daughter  was  adopted  by  defendant.  Sub- 
sequently the  mother  married,  and  with  her 
husband's  consent  brought  habeas  corpus 
for  the  custody  of  her  child.  It  was  held 
proper  that  the  child  be  awarded  to  her. 
Re  O'Hara  [1900]  2  I.  R.  232.  In  this  case 
the  mother  had  signed  an  agreement  con- 
senting to  the  adoption,  but  this  was  not 
discussed  in  the  opinion,  on  appeal. 

A  father  and  mother  by  writing  relin- 
quished the  custody  of  a  three  months  in- 
fant to  parties  who  adopted  her.  In  a  suit 
to  reclaim  the  child,  two  years  thereafter, 
it  was  held  that  the  best  interest  of  the 
child  should  have  been  ascertained  on  evi- 
dence by  the  trial  court.  Legate  v.  Legate, 
87  Tex.  248,  28  S.  W.  281. 

In  State  ex  rel.  Wood  v.  Deaton,  93  Tex. 
243,  54  S.  W.  901,  the  case  of  Ijcgate  v.  Le- 
gate, supra,  was  distinguished,  the  court 
saying:  ''The  vigorous  language  and  strong 
reasoning  of  the  learned  judge  who  wrote 
the  opinion  in  that  case  would  justify  tiie 
conclusion  reached  by  the  court  of  civil 
appeals,  but  a  careful  examination  of  the 
case  will  show  that  the  question  was  not 
decided  nor  intended  to  be  decided,  but  was 
expressly  waived  by  the  court.     The  third 
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certified  question  stated,  in  substance,  that 
both  the  applicant  and  the  respondent  were 
equally  qualified  to  care  for  the  child,  and, 
upon  that  state  of  facts,  the  court  of  civil 
appeals  propounded  this  question:  'Should 
the  child  be  taken  from  the  custody  of  the 
respondent,  and  given  to  the  natural  father 
and  mother?*  After  laying  down  the  gen- 
eral principles  of  law  applicable  to  ques- 
tions of  this  character,  this  court  said: 
'Since' the  third  question  above  propounded 
by  the  court  of  civil  appeals  does  not  find 
or  state  the  question  of  fact  as  to  whose 
custody  would  be  to  the  best  interest  of 
the  infant,  under  the  evidence,  we  cannot 
answer  the  question  either  in  the  affirma- 
tive or  in  the  negative.' " 

In  Taylor  v.  Deseve,  81  Tex.  246,  16  S.  W. 
1008,  where  a  father  verbally  agreed  that 
another  should  adopt  his  child,  and  subse- 
quently reclaimed  his  child,  in  a  suit  for 
maintenance  against  the  father,  it  was 
said:  "We  think  it  is  evident,  therefore, 
that  the  plaintiff  had  acquired  no  irre- 
vocable right  to  the  custody  of  the  child." 

A  mother  in  ill  health  allowed  her  in- 
fant daughter  to  be  taken  by  a  party  who 
afterward  was  legally  appointed  her  guar- 
dian. In  an  action  of  habeas  corpus  to 
obtain  the  custody  of  the  child,  it  was  held 
that  the  mother  should  have  the  custody. 
People  ex  rel.  Wilcox  v.  Wilcox,  22  Barb. 
178,  affirmed  in  14  N.  Y.  575.  The  court 
said:  "Bv  common  consent,  in  accordance 
with  the  dictates  of  nature  and  humanity, 
the  mother  is  regarded  as  the  guardian  by 
nature  and  nurture  of  young  children,  and 
is  no  doubt  generally  better  calculated  than 
any  other  person  to  nurture,  train  and  pro- 
tect them,  both  in  sickness  and  in  health, 
in  the  years  of  infancy." 

A  mother  of  an  illegitimate  child  made 
an  agreement  for  adoption.  After  eleven 
years  she  brought  habeas  corpus,  and  it 
was  held  that  the  respondent  should  be 
required  to  place  the  child  in  a  boarding 
school.  Re  Lesslier,  17  Abb.  Pr.  397,  note. 
In  this  case  both  petitioner  and  respondent 
claimed  to  have  reformed.  The  child 
wished  to  remain  with  the  respondent. 

And  where  a  child  was  given  by  the 
father  to  another,  to  be  adopted,  but  no 
writing  was  executed,  it  was  held  that  the 
father  could  reclaim  the  child  without  its 
privity,  as  it  was  of  tender  years.  State 
ex  rel.  Mayne  v.  Baldwin,  5  N.  J.  Eq.  454, 
46  Am.  Dec.  399.  The  agreement  made  by 
a  father,  giving  the  custody  of  his  infant 
child  to  another,  was  held  void  as  a  con- 
tract for  the  apprenticeship  of  the  child, 
and  it  was  further  held  that  the  guardian- 
ship of  the  father  by  nature  and  nurture 
was  not  assignable,  as  it  was  a  personal 
trust. 

Parents  consented  to  the  adoption  of  the 
child  by  a  person  of  one  name,  but  the 
agreement 'was  signed  by  another  name.  It 
was  held  in  an  action  by  the  mother  for  its 
custody  that  she  was  fit  and  competent, 
and  was  properly  granted  its  custody, 
where  t]\e  adoption  proceedings  were  in- 
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valid.  Ex  parte  Clark,  87  Cal.  638,  25 
Pac.  967. 

An  apprenticeship  of  two  children  by 
the  father  was  not  in  conformity  with  the 
law.  It  was  held  on  habeas  corpus  that 
the  boy,  over  twelve  years  of  age,  should 
be  discharged  and  go  where  he  pleased,  and 
the  girl,  under  twelve  years  of  age,  was 
restored  to  her  father.  Musgrove  v.  Korne- 
gay,  52  N.  C.   (7  Jones,  L.)    71. 

In  a  contest  as  to  custody  by  a  father 
and  a  master  to  whom  children  had  been 
apprenticed,  it  was  held  that  the  court 
would  examine  the  boys,  and  as  th^  two 
youngest  preferred  to  remain  with  the 
father,  he  was  given  their  custody,  and  the 
oldest,  wishing  to  remain  with  the  Shakers, 
he  was  allowed  to  do  so.  People  ex  rel. 
Fowler  ▼.  Pillow,  1  Sandf.  672. 

It  has  been  held  that  a  parent  is  not 
estopped,  where,  on  the  death  of  his  wife, 
the  infant  is  taken  by  other  parties  to 
raise.  In  these  cases  the  father  had  given 
the  child,,  or  assented  to  the  gift  by  the 
mother,  before  her  death,  or  had  made  no 
objections  to  such  an  arrangement. 

And  a  father  who  had  remarried  after 
the  death  of  his  wife  was  held  entitled  to 
the  custody  of  his  child,  which,  by  his  con- 
sent, had  been  given  to  the  wife's  mother 
shortly  after  the  birth  of  the  child.  State 
ex  rel.  Lehman  ▼.  Martin,  95  Minn.  121, 
103  N.  W.  888.  The  court  said:  "His 
right,  as  the  child's  father,  both  under  the 
statute  and  at  common  law,  is  paramount 
and  superior  to  that  of  any  other  person, 
and  prima  facie  entitles  him  to  the  judg- 
ment of  the  court,  unless  the  evidence  shows 
that  the  child's  welfare  demands  and  re- 
quires that  she  remain  with  relator.  The 
burden  to  establish  his  unfitness  is  there- 
fore upon  relator." 

Under  Miss.  Code,  §  2099,  providing  that 
the  guardian  of  a  minor  whose  father  or 
mother  is  living  and  a  suitable  person  to 
have  the  custody  of  the  tainor  shall  not 
be  entitled,  as  against  the  parent,  to  the 
custody  of  the  ward,  it  was  held  that  a 
father  was  entitled  to  his  child  as  against 
a  guardian,  where  the  mother  was  dead  and 
the  father  was  a  suitable  person,  although 
the  mother,  before  her  death,  had  given 
the  child  to  the  custodv  of  this  guardian. 
McDowell  v.  Bonner,  62  Miss.  278. 

A  father  gave  his  infant  daughter  to  the 
care  of  his  deceased  wife's  mother,  and 
the  father  subsequently  married.  It  was 
held  that  he  was  the  proper  person  to  have 
the  custody  of  his  daughter,  on  the  ground 
that  it  would  be  for  the  best  interests  of 
the  child.  Re  Scarritt,  76  Mo.  665,  43  Am. 
Rep.  768.  The  court  said:  "Had  this 
contest  arisen  three  or  four  years  ago,  dur- 
ing the  period  of  helpless  infancy,  or  had 
it  been  deferred  until  the  child  grew  to  be 
some  twelve  or  thirteen  years  old,  and  the 
affections  of  long  association  and  tender 
treatment  had  been  allowed  to  supplant 
the  ties  of  blood,  as  in  the  case  of  Pool 
V.  Gott,  4  Month.  L.  Rep.  269,  and  other 
like  cases,  from  Kansas  and  elsewhere,  cited 
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by  respondents  (and  which,  in  important 
particulars,  are  totally  unlike  the  case  at 
bar),  a  different  question  would  have 
arisen." 

And  where  a  mother  died  and  left  an 
infant  with  its  aunt,  and  the  father  paid 
for  its  support,  and  subsequently  married, 
and  brougnt  an  action  for  the  custody  of 
his  child,  it  was  held  that  he  was  properly 
entitled  to  its  custody.  Markwell  v.  Pere- 
les,  95  Wis.  406,  69  N.  W.  798.  The  court 
said:  "We  cannot  give  our  assent  to  the 
conclusion  that  what  took  place  between 
the  p/irties  at  the  close  of  the  funeral  serv- 
ices ought  to  be  regarded  or  enforced  as  a 
binding  contract,  precluding  the  petitioner 
from  thereafter  claiming  the  care  and  cus- 
tody of  his  child,  even  if  it  be  conceded, 
as  a  matter  of  law,  that  the  father  might, 
b^  an  oral  contract,  cede  away  his  parental 
rights,  and  finally  conclude  himself  in  re- 
spect to  them, — a  proposition  denied  by  the 
great  weight  of  authority."  Wis.  Rev.  Stat. 
§  3964,  provides  that  the  father  ot  a  minor, 
if  living,  being  competent,  and  not  unsuit- 
able, shall  be  entitled  to  the  custody  of 
the  person  of  the  minor. 

A  child  was  three  months  old,  its  mother 
had  died,  and  the  mother's  parents  had 
taken  the  child,  with  the  father's  consent. 
The  father  subsequently  demanded  the  cus- 
tody of  the  child.  It  was  held  that  the 
father  was  the  proper  guardian.  Re  Mit- 
chell, R.  M.  Charlt.  (Ga.)  489.  The  court 
said:  "Is  the  father  brought  within  the 
range  of  those  authorities?  He  is  not 
alleged  to  be  of  bad  morals,  of  unsound 
mind,  or  of  pecuniary  inability  to  main- 
tain his  child.  He  is  an  intelligent  physi- 
cian, who  disagrees  to  the  mode  in  which 
his  child  is  treated  in  a  medical  point  of 
view,  and  expresses  under  oath  his  appre- 
hension that  both  the  body  and  mind  of  his 
offspring  will  suffer  under  such  treatment. 
He  is  anxious  to  obtain  its  custody,  that  he 
may  guard  it. against  the  consequences  of 
his  treatment,  and  that  he  may  shield  it 
from  a  disease  which  he  alleges  to  be  hered- 
itary in  the  maternal  line,  and  which  the 
manner  in  which  it  is  reared  is  fast  driv- 
ing it  into." 

And  where  a  father  temporarily  gave  his 
child  to  respondents  to  rear  and  educate, 
the  mother  of  the  child  having  died,  it  was 
held,  in  an  action  by  the  father  of  the 
child,  that  he  was  entitled  to  the  same  as 
against  these  parties,  although  they  had 
obtained  by  fraud  an  order  of  adoption  in 
another  state.     Lee  v.  Back,  30  Ind.   148. 

A  father  who  had  left  his  child  with 
her  grandparents  after  the  death  of  his 
wife,  remarried.  It  was  held  that  he  was 
entitled  to  regain  the  possession  of  such 
child.  Swarens  v.  Swarens,  78  Kan.  682, 
97  Pac.  968.  The  court  said:  "The  law 
regards  the  father  where,  as  in  this  case, 
the  mother  is  not  living,  as  the  rightful 
custodian  of  his  child,  as  against  the  claims 
of  all  others.  This  ripht  might,  of  course, 
be  forfeited  by  conduct  of  the  father  show- 
ing him  to  be  manifestly*  unfit  to  have  the 
custody  and  care  of  his  child." 
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And  a  father  was  held  entitled  to  the 
custody  of  his  children  notwithstanding 
the  wife,  on  her  deathbed,  had  requested 
that  a  friend  should  have  the  custody  of 
the  children,  to  which  he  consented.  It 
was  held  that  S.  C.  Code  1902,  §  2689, 
providing  that  a  father  may  dispose  of  the 
custody  of  his  child  by  deed,  would  not 
allow  the  parol  gift.  It  was  held  that  it 
was  for  the  best  interests  of  the  children 
that  they  should  be  given  to  the  father. 
Ex  parte  Reynolds,  73  S.  C.  296,  114  Am. 
St.  Rep.  86,  53  S.  E.  490,  6  Ann.  Cas.  936. 

Upon  the  death  of  the  wife,  the  husband 
gave  his  infant  daughter  to  the  care  of 
her  maternal  grandparents,  with  whom  he 
lived.  Subsequently  he  brought  a  writ  of 
habeas  corpus  to  regain  the  custody  of 
his  daughter,  who  was  detained  by  the 
grandparents.  It  was  held  that  the  father 
was  the  proper  guardian,  on  the  ground 
that  it  was  for  the  best  interests  of  the 
child.  Latham  v.  Ellis,  116  K.  C.  30,  20 
S.  E.  1012.  The  court  said:  "In  our  case 
the  respondents  had  no  written  contract  or 
deed  from  the  petitioner-father  concerning 
the  custody  of  tne  child." 

A  mother  on  her  deathbed,  save  the  cus- 
tody of  her  child  to  a  third  party,  the 
father  subsequently  brought  this  action  for 
the  custody.  It  was  held  that  he  was  en- 
titled to  its  custody,  on  the  ground  that 
it  would  be  for  the  best  interests  of  the 
child.  Weir  v.  Marley,  99  Mo.  484,  6 
L.R.A.  672,  12  S.  W.  798.  The  court  said: 
"And  no  well-considered  case  will  be  found 
where  the  custody  of  a  minor  child  was  by 
habeas  corpus  taken  from  the  father  and 
given  to  another,  upon  the  sole  ground  that 
the  legal  right  of  the  father  had  passed 
to  and  vested  in  such  other  person  by  parol 
contract,  and  yet,  upon  this  ground  alone, 
in  the  light  of  all  the  evidence,  we  are 
asked  to  take  this  child  from  its  father 
and  give  it  to  the  petitioners." 

And  a  father  was  held  entitled  to  the 
custody  of  his  children  upon  a  habeas 
corpus  proceeding,  where  he  was  not  shown 
to  be  an  improper  person.  Hibbette  v. 
Raines,  78  Miss.  695,  51  L.R.A.  839,  29 
So.  80.  In  this  case,  after  the  mother's 
death,  the  children  had  lived  with  their 
grandmother  until  her  death,  and  this  con- 
test was  between  the  aunts  and  the  father, 
who  was  held  to  be  the  proper  person.  It 
was  also  held  that  a  contract  made  by 
the  mother,  giving  the  custody  of  her  chil- 
dren to  her  mother  for  life,  and  after  her 
death  to  the  children's  aunts,  waa  against 
public  policy  and  void. 

And  the  father  was  held  entitled  to  the 
custody  of  the  child,  where,  after  the  death 
of  its  mother,  he  had  given  the  custody  of 
the  child  to  third  parties  and  had  subse- 
quently remarried.  Van  Auken  v.  Wie- 
man,  128  Iowa,  476,  104  N.  W.  464.  Iowa 
Code,  §  3192,  provides  that  the  parents  are 
proper  guardians  of  their  minor  children, 
and  are  entitled  to  their  custody.  The 
court  said:  "There  is  no  ground  upon 
which  the  courts  can  interfere  with  the 
right  thus  recognized,   except   that  of  im- 
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perative  necesBity;  tliat  is  to  say,  there 
can  be  no  interference  with  the  natural 
right  of  a  parent  except  upon  showing  of 
gross  misconduct,  either  wilful  or  enforced, 
and  in  character  such  as  to  threaten  serious 
and  permanent  detriment  to  the  rights  and 
interests  of  the  child." 

And  a  father  was  held  entitled  to  the 
custody  of  his  child,  where  the  mother  died, 
and  on  her  deathbed  gave  said  child  to  the 
defendant  and  his  wife  to  rear.  State  ex 
rel.  Sharpe  v.  Banks,  25  Ind.  495.  This  was 
under  2  Gavin  &  H.  (Ind.)  p.  566,  §  6, 
providing  "that  the  father  of  such  minor, 
or,  if  there  be  no  father,  the  mother,  if 
suitable  persons,  respectively,  shall  have 
the  custody  of  the  person  and  the  control 
of  the  education  of  such  minor." 

In  an  action  brought  by  the  grandparents, 
it  was  held  that  the  father  was  entitled  to 
the  custody  of  his  children,  where  a  wife 
died  and  requested  that  the  three  children 
be  given  to  the  custody  of  her  mother  and 
father,  which  was  done  temporarily.  Loon- 
ey  V.  Martin,  123  Ga.  209,  51  S.  E.  304. 

A  mother,  when  dying,  requested  her 
mother  to  take  her  infant  child  and  bring 
her  up,  which  the  grandparents  did.  The 
father,  who  was  better  able  to  support  his 
child  than  the  grandparents,  was  held  en- 
titled to  its  custody.  Miller  v.  Wallace,  76 
Ga.  479,  2  Am.-  St.  Rep.  48.  The  court 
said:  "The  defendant's  means  of  taking 
care  of  his  child  are  more  certain  and 
ample  than  the  means  of  those  who  would 
deprive  him  of  her  control.  The  grand- 
mother is  wholly  destitute  of  means,  and 
neither  her  husoand  nor  son  are  under 
any  obligation  which  could  be  enforced 
at  law,  to  appropriate  their  earnings  to  its 
rearing  and  nurture;  the  father  can,  if  he 
fails  voluntarily,  be  forced  by  law  to  do 
this." 

And  where  a  dying  mother  gave  her  child 
to  her  brother,  and  it  was  not  shown  that 
the  father  objected,  and  the  husband  and 
wife  had  separated,  it  was  held  that  the 
father  was  entitled  to  its  custody,  unless 
it  was  clearly  shown  tha.t  he  was  unworthy 
to  discharge  the  obligation.  Parker  v. 
Wiggins,  —  Tex.  Civ.  App.  — ,  86  S.  W. 
788.  The  court  said:  "Nor  will  the 
attachment  of  the  child  to  its  foster  par- 
ents, by  reason  of  kind  treatment  and  asso- 
ciation, be  given  serious  consideration,  un- 
less the  effort  to  reclaim  it  has  been  de- 
layed until  the  child  has  reached  that  age 
when  the  presumption  may  be  indulged 
that  it  is  capable  of  forming  and  has 
formed  a  lasting  affection  for  those  to 
whom  it  is  indebted  for  reciprocal  love  and 
maintenance,  and  that  the  sundering  of 
such  ties  will  subject  to  serious  hazard  its 
interest  and  happiness." 

It  is  held  that  the  rights  of  children  will 
be  protected  notwithstanding  stipulations 
in  divorce  and  separation  suits  or  agree- 
ments between  the  parents. 

In  People  ex  rel.  Barry  v.  Mercein,  3 
Hill,  399,  38  Am.  Dec.  644,  an  agreement 
of  separation  covenanting  that  the  hus- 
band would  leave  with  the  wife  their  child 
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was  held  void,  and  the  father  was  held 
entitled  to  the  custody  of  his  child  on 
habeas  corpus.  The  court  said:  "Where  the 
child  is  of  such  tender  years  as  to  be  in- 
capable of  election,  it  should  be  delivered 
to  the  father  on  his  attending  to  receive  it. 
That  is  this  case." 

In  People  ex  rel.  Barry  v.  Mercein,  supra, 
the  court  said:  "Admitting  that  an  agree- 
ment for  present  separation  is  valid  as  be- 
tween the  parties  (and  I  have  supposed  it 
to  be  a  kind  of  divorce  which  the  courts 
cannot  very  well  gainsay  at  this  day) ;  I 
am  unable  to  see  that,  as  a  consequence,  the 
husband  may  contract  away  the  custody 
of  his  children.  It  need  not  be  denied  that 
a  father  may,  even  at  common  law,  bind 
out  his  child  to  an  apprenticeship,  as  this 
court  seem  to  have  thought  in  Re  M'Dowle, 
8  Johns.  328.  Here  again  is  a  narrow  ex- 
ception, the  principle  of  which  should  never 
be  extended  to  any  other  case.  The  excep- 
tion itself  was  so  very  doubtful  that  a 
statute  was  deemed  necessary  for  confer- 
ring a  right  on  the  parent  even  to  this  ex- 
tent." 

This  case  was  evidently  reversed  by  an 
unreported  decision,  as  the  father  made  two 
more  unsuccessful  attempts  in  the  Federal 
courts  to  regain  the  child.  Ex  parte  Barry, 
2  How.  65,  11  L.  ed.  181;  Barry  v.  Mer- 
cein, 6  How.  103,  12  L.  ed.  70,  affirming 
42  Fed.  113.  In  this  .case  it  was  said: 
"But,  in  so  far  as  they  may  seem  to  favor 
the  latest  adjudications  in  England,  in  re- 
spect to  the  fixed  and  controlling  right  of 
the  father,  as  the  true  exposition  of  the 
common-law  rule,  they  are  modified  and 
overruled  by  the  decisions  of  the  court  of 
errors.  Mercein  v.  People,  25  Wend.  106, 
35  Am.  Dec.  653,  and  Sittings,  1844,  MSS." 

In  State  ex  rel.  Jewett  v.  Barrett,  45  N. 
H.  15,  the  case  of  People  ex  rel.  Barry 
V.  Mercein,  3  Hill,  408,  38  Am.  Dec  644, 
and  8  Paige,  67  was  distinguished. 

A  husband  and  wife  separated  and  made 
a  contract  for  the  father  to  retain  their 
child.  On  a  petition  filed  by  the  mother, 
it  was  held  that  the  welfare  of  the  child 
was  beet  provided  for  by  giving  the  custody 
of  the  child  to  the  mother.  Carpenter  v. 
Carpenter,  149  Mich.  138,  112  N.  W.  748. 
The  court  said:  "A  husband  and  wife,  on 
separating,  ma^  make  a  valid  contract  for 
the  care  of  their  minor  children.  Such  con- 
tract, while  valid  between  the  parties,  will 
not  be  sustained  to  the  detriment  of  the 
minor  child,  whose  interests  are  of  the 
first  consideration." 

And  a  father  was  held  entitled  to  the 
custody  of  his  infant  child  although  he  had 
consented  to  an  order  in  a  divorce  suit 
that  the  custody  be  given  to  the  mother. 
Hunt  V.  Hunt,  4  G.  Greene,  216.  The  court 
said:  "It  was  therefore  no  finality,  but, 
upon  this  application,  is  properly  examin- 
able ah  initio;  and  he  can  there  revoke  such 
consent  upon  a  proper  showing.  But  could 
he,  by  such  consent,  or  agreement,  so  dis- 
pose of  his  child,  change  his  relation  to 
it,  and  discharge  himself  of  his  obligations? 
In  consideration  of  the  rights  and  duties 
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of  the  father  in  relation  to  his  child,  he 
could  not." 

And  a  father  was  held  entitled  to  reclaim 
his  child,  where  he  had  consented  to  a 
decree  allowing  a  third  party  custody  of 
the  child.  Hohenadel  v.  Steele,  237  III. 
229,  86  N.  E.  717.  The  court  said:  "The 
parties,  however,  could  not  by  their  agpree- 
ment  surrender  the  rights  of  the  child,  and 
if  there  was  a  material  change  in  the  con- 
ditions, the  court,  having  in  view  the  wel- 
fare of  the  child,  would  change  any  decree 
when  necessary,  on  proper  application.  A 
decree  respecting  the  custody  of  a  child 
is  exceptional  in  its  character  and  is  al- 
ways regarded  as  temporary.  Smith's  Pe- 
tition, 13  111.  138;  Gormack  v.  Marshall, 
211  111.  519,  67  L.R.A,  787,  71  N.  E.  1077, 
1  Ann.  Gas.  256.  Although  Steele  could 
not  impeach  the  decree  entered  under  his 
agreement,  or  set  it  aside,  we  are  of  the 
opinion  that  he  might  present  to  the  court, 
by  his  petition,  the  fact  that  material 
changes  had  taken  place  in  the  condition 
of  the  parties,  affecting  the  welfare  of  the 
child." 

A  divorce  was  granted  and  a  written 
agreement  was  made  by  which  the  mother 
should  have  the  custody  of  the  child.  The 
wife  subsequently  died,  giving  to  her  father 
the  custody  of  the  child.  On  a  proceeding 
by  habeas  corpus  by  the  child's  father,  it 
was  held  that  while  the  legal  right  of 
the  father  should  be  respected,  it  was  for 
the  child's  interest  that  the  writ  be  denied; 
and  it  was  further  held  that  evidence  was 
proper  to  show  the  character  of  the  person 
with  whom  the  father  proposed  to  place 
the  child.  Berkshire  v.  Galey,  157  Ind.  1. 
60  N.  E.  696. 

In  an  action  by  the  mother  against  the 
father  of  an  infant  daughter  for  her  cus- 
tody, where  the  mother  had  remarried  after 
a  divorce,  and  the  husband  was  living  with 
his  sister  and  mother,  who  were  invalids, 
it  was  held  that  the  mother  should  be 
awarded  the  custody,  on  the  ground  that 
it  would  be  for  the  best  interests  of  the 
child.  Flory  v.  Ostrom,  92  Mich.  622,  52 
X.  W.  1038.  In  this  case  the  wife  had 
agreed  that  the  husband  should  have  the 
custody  of  her  child,  but  he  had  failed  to 
keep  his  agreement,  and  this  order  revised 
the  decree  of  divorce,  which  was  silent  as 
to  custody. 

A  wife  had  an  article  of  separation,  giv- 
ing the  custody  of  the  children  to  her.  The 
husband  subsequently  sued  out  a  writ  of 
habeas  corpus  for  the  children.  It  was 
held  within  the  discretion  of  the  court  as 
to  what  disposition  should  be  made  of  the 
children.  The  writ  was  denied.  State  v. 
Simth,  6  Me.  462,  20  Am.  Dec.  324.  The 
court  said:  "It  is  in  the  sound  discretion  of 
the  court  to  alter  the  custody  of  these 
minor  children  or  not,  and  that*  the  father 
cannot  claim  them  as  matter  of  right." 

And  under  Iowa  Gode,  §  3180,  on  a  pe- 
tition to  modify  the  decree  to  require  the 
defendant  to  contribute  to  the  support  of 
the  children,  the  husband  answered  that  he 
had  remarried  and  wanted  possession  of 
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them.  It  was  held  that  the  refusal  to  the 
father  of  the  custody  of  the  children  was 
not  an  abuse  of  discretion.  It  was  further 
held  that  while  the  husband  and  wife  were 
divorced  and  could  stipulate  as  to  the  cus- 
tody of  the  children,  courts  would  enforee 
the  rights  of  the  children  when  it  become 
necessary,  regardless  of  such  contract.  Slat- 
tery  v.  Slattery,  139  Iowa,  419,  116  N,  W. 
608.  The  stipulation  was  that  the  mother 
should  have  the  custody  and  bear  the  ex- 
pense of  the  support  of  the  children,  and 
she  obtained  an  order  requiring  him  to 
pay  for  their  support. 

After  a  decree  of  divorce  giving  the  chil- 
dren to  the  mother,  it  was  stipulated  that 
the  decree  should  be  modified,  giving  the 
custody  to  the  father.  It  was  held  that  he 
was  entitled  to  the  custody  of  the  children, 
and  she  had  a  right  to  stipulate  that  the 
decree  should  be  modified.  Ackley  v.  Bur- 
chard,  11  Wash.  128,  39  Pac.  372. 

Infant  custody  act  1873,  §  2,  provides 
that  no  agreement  in  a  separation  deed 
shall  be  held  to  be  invalid  by  reason  only 
of  its  providing  that  the  father  of  such 
infant  shall  give  up  the  custody  thereof  to 
the  mother,  provided  that  no  court  shall 
enforce  such  agreement,  if  not  for  the 
benefit  of  the  infant.  It  was  held  that 
the  word  "custody"  in  that  section  com- 
prised all  the  right  a  father  had,  includ- 
ing religious  education.  So,  where  a  father 
had,  in  a  separation  agreement,  given  up 
the  control  of  the  infant  without  any  inter- 
ference on  his  part,  a  mother  could  educate 
the  child  in  her  religion.  Condon  v.  Vol- 
lum,  57  L.  T.  N.  S.  154. 

In  some  cases  contracts  were  held  not 
binding;  but  it  was  held  that  it  was  for  the 
best  interest  of  the  child  that  the  parent 
should  not  reclaim  the  custody. 

On  habeas  corpus  by  the  father  to  obtain 
the  custody  of  his  child,  who  had  lived  with 
defendants  since  the  death  of  its  mother, 
during  infancy,  proof  tended  to  show  that 
the  father  was  worthy  to  assume  guardian- 
ship over  his  child,  but  it  was  held  it 
would  be  for  the  child's  interest  and  ad- 
vantage to  remain  with  defendants,  but  not 
for  any  definite  or  fixed  period.  Washaw 
V.  Gimble,  60  Ark.  351,  7  S.  W.  389.  The 
court  said:  "A  father  cannot,  by  a  mere 
gift  of  his  child,  release  himself  from  the 
obligations  to  support  it,  or  deprive  him- 
self of  the  right  to  its  custody.  Such 
agreements  are  against  public  policy,  and 
are  not  strictly  enforceable." 

And  an  oral  agreement  that  grandparents 
should  have  the  custody  of  a  child,  made  by 
the  father,  where  the  mother  had  died,  was 
held  not  to  bar  him  from  regaining  the 
child.  But  it  was  held  that  the  best  inter- 
ests of  the  child  would  be  subserved  by  leav- 
ing her  with  the  grandparents.  Hussey  v. 
Whiting,  145  Ind.  580,  67  Am.  St.  Rep. 
220,  44  N.  E.  639.  The  court  said:  "Con- 
sidering the  delicacy  of  her  health,  the  care 
and  attention  she  requires  on  that  account; 
the  comforts  of  the  spacious  home  of  her 
grandparents;  their  relationship  to  and  af- 
fection for  her;    the  understanding  of  her 
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health,  disposition,  and  habits,  acquired 
during  the  six  years  they  have  had  the  care 
of  her, — ^present  a  very  strong  claim  in 
favor  of  their  continued  custody  of  her." 

Two  minors  were  bound  out  by  their 
parents.  Subsequently  the  father  brought 
an  action  to  regain  their  custody.  It  was 
held  that  although  the  indenture  was  not 
binding,  the  father  was  not  entitled  to  their 
custody.  Anderson  v.  Young,  54  S.  C.  388, 
44  L.R.A.  277,  32  S.  E.  448.  There  was  evi- 
dence that  the  father  was  crippled  and 
partially  blind. 

But  in  some  cases  it  is  held  that  a  parent 
may  bind  himself  by  contract  for  the  cus- 
tody of  his  child.  In  some  states  this  seems 
to  be  authorized  by  statute. 

Parents  made  a  contract  with  the  wife's 
sister  to  take  their  child  of  about  three 
years  old,  and  in  very  poor  health,  and 
rear  her.  It  was  held,  in  an  action  by  the 
parents  for  the  custody  of  their  child,  that 
the  aunt  was  entitled  to  it,  as  she  had  for 
five  years  supported  and  reared  it,  under  a 
contract  with  the  parents.  Bently  v.  Terry, 
69  Ga.  655,  27  Am.  Rep.  399.  The  court 
said:  "It  would  be  wrong  to  hold  that, 
after  the  child  has  been  nursed,  and  loved, 
and  cherished  under  the  contract  for  five 
years,  it  could  be  revoked  at  pleasure  by 
the  parent.  If  the  child  were  badly  treated, 
it  might  be  annulled;  if  any  other  good 
reason  arose,  it  could  be  set  aside  as  any 
other  contract  which  was  violated;  but  for 
no  cause  at  all,  it  cannot  be."  Georgia 
Code,  §  1743,  provides  that  parental  power 
is  lost  by  voluntary  contract  releasing  the 
right  to  a  third  person. 

Upon  the  birth  of  a  child,  the  mother 
and  father  gave  him  to  an  aunt  and  uncle. 
It  was  held  that  nine  years  afterwards  the 
parents  had  no  paramount  legal  claims.  Re 
Murphy,  12  How.  Pr.  513.  The  court  said: 
"The  statute  of  guardianship  (2  Rev.  Stat. 
150)  declares  that  every  father  of  a  child- 
under  twenty-one  may  'dispose  of  its  cus- 
tody and  tuition  during  its  minority,  or 
for  any  less  time,  to  any  person.'  Ordi- 
narily, a  deed  or  will  is  necessary  for  that 
purpose.  But  do  not  nine  years  of  undis- 
turbed possession  on  the  one  part,  and  of 
uninterrupted  acquiescence  on  the  other, 
constitute  as  good  evidence  of  the  under- 
standing of  the  parties  as  any  written  in- 
strument?" 

In  Hibbette  v.  Baines,  78  Miss.  695,  51 
IiJl.A.  839,  29  So.  80,  the  case  of  Re 
Murphy,  supra,  was  distinguished  on  the 
.ground  that  the  father's  gift  was  supposed 
ito  be  legal  under  the  statute  of  New  York. 

A  mother  left  her  husband,  taking  her 
three  children  with  her.  Subsequently  he 
brought  an  action  for  the  custody  of  the 
children.  It  was  held  that  the  children 
should  remain  with  the  mother.  Ex  parte 
Rembert,  82  S.  C.  338,  64  S.  E.  150.  The 
court  said:  "In  this  case,  the  letter  in  evi- 
dence shows  in  most  positive  terms  the  as- 
sent of  the  petitioner  that  respondent  shall 
have  custody  of  the  cliildreu  and  separate 
maintenance  for  them.  It  does  not  appear 
that  this  arrangement  has  been  annulled  by 
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the  parties,  and  it  cannot  be  ignored  or 
capriciously    disregarded    by    petitioner." 

A  father  and  mother  under  seal  trans- 
ferred the  custody  of  their  daughter  to  an 
uncle  and  aunt,  who  agreed  to  adopt  her. 
It  was  held  that  six  years  thereafter  the 
father  could  not  retain  the  custody  which 
he  had  obtained.  Com.  ex  rel.  Gilkeson  v. 
Gilkeson,  1  Phila.  194.  The  wishes  of  the 
child  were  consulted. 

And  where  a  mother,  after  her  husband's 
death,  left  her  ihild  with,  its  grandparents 
for  some  years  and  then  remarried,  it  was 
held  that  it  was  for  the  best  interests  of 
the  child  that  she  should  remain  with  the 
grandparents.  Bonnett  ex  rel.  Newmeyer 
V.  Bonnett,  61  Iowa,  201,  47  Am.  Rep.  810, 
16  N.  W.  91.  The  court  said :  "The  weight 
of  authority,  we  think,  sustains  the  posi- 
tion'that  a  parent  can  by  agreement  sur- 
render the  custody  of  his  infant  child,  so 
as  to  make  the  custody  of  him  to  whom  he 
surrenders  it  legal." 

In  Clark  v.  Bayer,  32  Ohio  St.  299,  30 
Am.  Rep.  593,  it  was  held  that  where  a 
father  and  mother  living  separate  trans- 
ferred the^  custody  of '  the  children  to  a 
grandfather  under  an  agreement  that  he 
snould  take  care  of  them,  he  could  main- 
tain an  action  against  anyone  who  took 
them  from  him.  The  court  said:  "The 
custody  of  the  grandfather  was  legal,  and 
one  who  would  interrupt  that  relation 
should  do  so  through  the  courts.  If  the 
father,  he  should  have  entered  through  the 
straight  gate  of  the  law  to  obtain  possession 
of  his  children,  and  not  have  attempted  to 
climb  over  it  in  some  other  and  wrongful 
way." 

And  where  a  widow  had  by  indenture 
placed  her  daughter  with  the  "Shakers"  in 
Connecticut,  to  be  brought  up,  it  was  held 
in  Massachusetts  that  the  rights  of  the 
mother  were  relinquished  by  that  instru- 
ment, and  after  that  the  child's  preference 
should  be  considered.  She  was  sixteen  years 
old,  and  the  mother  was  denied  her  custody. 
Curtis  V.  Curtis,  5  Gray,  536. 

Where  a  widow  committed  her  child  to 
"Shakers,"  on  a  verbal  contract,  and  after- 
wards a  guardian  was  appointed  and  a 
writ  of  habeas  corpus  was  brought,  the 
court  declined  to  decide  the  relative  rights 
of  the  mother  and  guardian.  Com.  v.  Ham- 
mond, 10  Pick.  274.  The  court  left  it  to 
the  judgment  of  the  infant  with  whom  she 
wished  to  go. 

The  father,  on  his  deathbed,  handed  his 
wife  a  paper  which  requested  her  to  keep 
the  child  of  his  former  wife.  On  a  con- 
troversy to  appoint  a  guardian,  it  was 
held  that  the  wishes  of  the  father  should 
be  carried  out,  although  an  aunt  would 
have  given  the  child  a  better  home.  Re  De 
Marcellin,  24  Hun,  207.  The  court  said: 
"He  had  the  power  to  dispose  of  the  cus- 
tody of  this  child  if  he  had  exercised  it 
in  a  legal  manner,  we  think  his  wishes,  ex- 
pressed as  they  were,  should  now  control 
and  be  carried  out,  and  that  the  surrogate 
exercised  hia  discretion  well." 
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A  contract  to  pay  money  by  a  grand- 
father to  a  mother,  for  the  custody  of  her 
child,  was  held  to  have  sufficient  considera- 
tion. Enders  v.  Enders,  164  Pa.  266,  27 
L.R.A.  56,  44  Am.  St.  Rep.  598,  30  Atl.  129. 
The  court  said:  "Such  custody  as  was 
necessary  to  gratify  the  pride  and  affec- 
tion of  the  grandfather,  and  further  the 
boy's  education,  was  relinquished, — a  cus- 
tody not  unlike  that  which  she  would 
have  surrendered  had  she  placed  him  in  a 
boarding  school  for  several  years." 

South  Carolina  Civ.  Code  1902,  §  2689, 
provides  that  the  father  of  an  infant  may 
by  his  deed  dispose  of  the  custody  of  his 
child  during  such  time  as  it  remains  under 
the  age  of  twenty-one  years.  The  father, 
by  such  deed,  gave  the  custody  of  his  chil- 
dren to  his  parents.  On  habeas  corpus  by 
the  mother,  it  was  held  that  if  such  statute 
gave  the  father  the  absolute  right  to  dis- 
pose of  the  children  without  regard  to  the 
children's  or  mother's  right,  it  would  be 
unconstitutional.  But  it  was  held  that  he 
had  disposed  of  his  right,  and  the  mother 
was  entitled  to  reclaim  the  children,  where 
she  was  a  proper  person.  Ex  parte  Till- 
man, 84  S.  C.  562,  26  L.R.A.(NS.)  781,  6C 
S.  E.  1049. 

A  father  was  held  not  entitled  to  the 
custody  of  his  child  where  he  had  by  deed 
surrendered  the  custody  to  another,  al- 
though such  deed  was  not  in  the  form  of 
indenture  of  apprenticeship.  State  ex  rel. 
Jcwett  V.  Barrett,  45  N.  H.  16.  The  court 
said:  "Applying  these  principles  to  the 
case  before  us,  we  think  the  father  has 
parted  with  his  right  to  the  services  and 
custody  of  his  child,  and  conferred  it  upon 
the  respondents,  bv  an  agreement  which  is 
binding  upon  both  parties,  unless  it  be 
made  to  appear  that  the  agreement  is  in- 
valid by  reason  of  fraud  or  incapacity.  We 
are  aware  that  there  are  decisions  in  con- 
flict with  these  views;  but  we  think  that 
there  is  a  decided  weight  of  authority 
against  them.  The  prominent  decisions  are 
State  ex  rel.  Mayne  v.  Baldwin,  5  N.  J. 
Eq.  454,  45  Am.  Dec.  399,  and  Reg.  v. 
Smith,  16  Eng.  L.  &  Eq.  Rep.  221." 

A  father  was  held  not  entitled  to  the 
custody  of  his  child,  where  he  had  allowed 
the  aunts  of  the  child  to  care  for  it  after 
his  wife's  death.  Stringfellow  v.  Somer- 
ville,  96  Va.  701,  40  L.R.A.  623,  29  S.  E. 
685.  In  this  case  the  father  wrote  hiH 
wife's  will,  giving  the  custody  of  the  child 
to  her  sisters.  The  court  said:  "Courts  pay 
great  respect  to  the  contemporaneous  con- 
struction of  instruments  and  contracts  given 
by  the  parties  to,  or  those  interested  in, 
them,  and  the  contemporaneous  construction 
in  this  case,  given  at  the  earliest  moment, 
and  acted  upon  without  question  or  protest 
tor  five  years,  is  in  accordance  with  the 
manifest  intention  of  the  mother." 

In  many  cases  the  parent  was  held  es- 
topped from  reclaiming  the  child  where  it 
was  for  the  best  interest  of  the  child  that  it 
should  remain  with  its  foster  parents.  In 
some  of  the  cases  the  parent  was  held  un- 
worthy of  the  trust.  In  other  cases  the 
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long  abandonment  and  neglect,  as  well 
the  formation   of  new  ties,  controlled  the 
decision. 

A  mother^  brought  habeas  corpus  to  ob- 
tain her  infant  children,  held  by  their 
aunts.  The  defense  was  that  they  were 
held  by  an  agreement  signed  by  the  father 
and  mother.  The  father  had  died.  It  was 
held  that  the  mother  should  be  denied  the 
custody,  as  she  was  quarrelsome  and  had 
been  arrested  several  times  for  disorderly 
conduct,  and  it  was  the  dying  wishes  of  the 
father  that  they  should  remain  with  re- 
spondents. Re  Schroeder,  65  How.  Pr.  194. 
The  court  said:  "And  the  law  will  not  in- 
terpose under  such  circumstances  to  re- 
move infatit  child^^n  from  a  comfortable 
home  provided  for  them,  aa  their  present 
residence  has  been,  and  conunit  them  to 
the  care  and  custody  of  their  mother,  where 
both  safety  and  their  morals  would  evident- 
ly be  endangered  by  such  an  interposition.** 

And  where  a  father  sent  his  child  to  ita 
grandparents  after  the  death  of  its  mother, 
in  pursuance  of  an  agreement  that  they 
should  raise  the  child,  it  was  held  that 
the  father  should  be  denied  the  custody. 
Drumb  v.  Keen,  47  Iowa,  435.  The  court 
said:  "We  do  not  understand  that  the 
court  found  or  intended  to  find  that  plain- 
tiff parted  with  the  custody  of  the  child 
under  and  by  virtue  of  a  positive  contract, 
whereby  he  had  deprived  himself  of  all 
right  to  the  custody  during  the  whole  period 
of  the  minority  of  said  child,  but  only  that 
there  was  an  understanding  that  the  de- 
fendants should  have  the  child  to  raise. 
.  .  .  Ab  between  the  plaintiff  and  de- 
fendants, the  former  is  entitled  to  the  cus- 
tody of  the  child.  But  there  are  other 
considerations  which  impel  us  to  say  that 
he  should  not  at  present  have  the  child 
awarded  to  his  care  and  custody.  The  wel- 
fare of  the  child  must  be  consulted." 
*  A  mother  having  died,  the  father,  who 
was  an  invalid  and  poor,  placed  the  child 
with  another  party  to  be  cared  for;  sub- 
sequently he  wrote  them  that  they  were  to 
care  for  the  child  until  it  had  grown  up, 
without  any  charges.  Subsequently  the 
father  married  a  woman  who  had  some 
money,  and  brought  habeas  corpus  for  the 
child.  It  was  held  that  the  wishes  and 
feelings  of  the  child  should  be  consulted, 
and  the  father  was  denied  the  writ.  People 
ex  rel.  Curley  v.  Porter,  23  111.  App.  196. 

And  where  a  minor  was  given  to  the 
custody  of  his  grandparents  under  a  con- 
tract with  the  father,  who  had  failed  to 
contribute  to  his  support,  it  was  held,  in 
an  action  by  the  fatner  for  the  custody  of 
the  child,  that  he  was  not  entitled  to  it, 
although  he  was  competent.  Lamar  v. 
Harris,  117  Ga.  993,  44  S.  E.  866.  In  this 
case  the  grandfather  died.  This  was  held 
to  revoke  the  contract,  but  the  father,  by 
acquiescence  in  the  custody  of  the  child  by 
its  aunt,  who  had  the  care  of  it  from  the 
grandfather,  was  held  estopped  from  re- 
claiming it. 

A  wife,  upon  obtaining  a  divorce,  was 
granted  the  custody  of  her  child,  and  placed 
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it  with  her  sister- in-law,  who  was  appoint- 
ed a  guardian  under  an  agreement  that  the 
child  be  restored  under  payment  of  prop- 
er charges.  The  mother  brought  a  writ 
of  habeas  corpus.  It  was  held  that  the  wel- 
fare of  the  child  would  be  best  promoted 
by  leaving  it  with  the  guardian;  and  that 
the  child's  welfare  should  be  the  guiding 
consideration.  Re  La  Croix,  160  Mich.  53^, 
126  N.  W.  389. 

Where  the  welfare  of  a  ten-year-old  child 
would  be  best  attained  by  taking  her  from 
her  father  and  stepmother,  and  placing  her 
in  the  hands  of  her  ^andfather,  with  whom 
she  had  lived  some  time,  it  was  held  proper. 
Saunders  v.  Saunders,  166  Ala.  351,  52  So. 
310.  This  was  on  the  ground  that  the 
child  had  run  away  four  times  from  her 
father,  and  that  her  welfare  would  be 
better  secured  by  a  transfer  of  her  custody. 

And  where  a  child  had  been  with  her 
uncle  and  aunt  since  she  was  scarcely  a 
year  old,  and  only  8a»y  her  mother  twice 
m  nearly  nine  years,  it  was  held  to  be 
wrong  to  take  the  child  from  t}ie  uncle 
and  aunt  in  an  action  for  the  custody  of 
the  child  by  the  mother,  who  had  again 
married,  and  was  unable  to  provide  and 
care  for  her  as  well  as  her  aunt  and  uncle. 
Re  Gates,  95  Cal.  461,  30  Pac.  596.  This 
was  held  although  the  order  appointing  a 
guardian  was  void  for  want  of  jurisdiction. 

Where  a  father  suffered  his  son  to  re- 
main in  the  custody  of  the  mother,  who  had 
separated  from  her  husband,  and  allowed 
his  son  to  employ  himself  as  he  pleased,  it 
was  held  that  he  could  not  maintain  an 
action  against  another  party  for  enticing 
him  on  a  whaling  voyage.  Wodell  v. 
Coggeshall,  2  Met.  89,  35  Am.  Dec.  391.  In 
this  case  the  contract  was  made  at  the 
solicitation  of  the  mother. 

A  grandmother  had  provided  by  will  for 
her  grandchildren,  and  appointed  an  aunt 
as  guardian  of  the  property,  and  the  father 
had  allowed  the  children  to  remain  under 
the  care  of  their  aunt.  It  was  held  that 
he  had  so  far  consented  that  he  was  pre- 
cluded from  subsequently  obtaining  the  cus- 
tody of  the  children,  which  would  deprive 
them  of  the  maintenance  and  education  in 
which  they  had  been  trained.  Lyons  v. 
Blenkin,  Jacob,  245,  23  Revised  Rep.  38. 

A  child  was  being  well  cared  for  by  its 
maternal  grandmother  and  her  brother-in- 
law,  and  the  father  was  held  not  entitled 
to  its  custody.  Re  Ferguson,  8  Ont.  Pr. 
Rep.  656.  In  this  case  the  father  had  had 
a  stroke  of  paralysis  which  affected  him 
mentally,  and  had  left  the  child  for  many 
years  with  its  grandmother. 

And  where  a  wife  had  died,  and  aunts 
had  custody  of  her  children,  aged  seven  and 
nine  years,  it  was  held  that  the  father 
should  be  denied  their  custody.  He  was 
mentally  weak,  excitable,  profane,  and  abu- 
sive. Lemmin  v.  Lorfeld,  107  Wis.  264,  83 
N.  W.  369. 

And  where  a  father  allowed  the  aunts 
of  a  motherless  infant  to  keep  it  for  twelve 
years,  it  was  held  on  habeas  corpus  that  he 
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was  not  entitled  to  reclaim  it.  Merritt  v. 
Swimley,  82  Va.  433,  3  Am.  St.  Rep.  116. 
In  this  case  the  wishes  of  the  infant  were 
considered. 

The  same  was  held  in  Coffee  v.  Black,  82 
Va.  667. 

A  mother  gave  birth  to  her  child  at  the 
home  of  her  sister,  and  asked  this  sister 
and  her  husband  to  ffive  it  a  home  and 
save  it  from  public  charity.  After  many 
years  she  and  her  husband  brought  habeas 
corpus  to  recover  the  child.  It  was  held 
that  the  parents  should  be  denied  the  cus- 
tody of  the  child.  Richards  v.  Collins,  46 
N.  J.  £q.  283,  14  Am.  St.  Rep.  726,  17  Atl. 
831.  In  this  case  the  wishes  of  the  child 
were  considered,  and  it  was  held  that  the  re- 
spondents, either  through  inability  to  give 
the  child  a  home,  or  through  indifference, 
had  withdrawn  themselves  from  it,  and  al- 
lowed it  to  become  rooted  in  its  foster 
home,  and  the  true  interests  of  the  child 
required  that  it  should  remain  with  its 
foster  parents. 

In  Griffin  v.  Gascoigne,  60  N.  J.  £q.  256, 
47  Atl.  25,  the  case  of  Richards  v.  Collins, 
supra,  was  reviewed,  the  court  saying  tliat 
the  court  did  not  there  say  that  the  prefer- 
ence of  the  boy  should  be  conclusive.  It 
was  further  held  that  that  case  would  not 
be  construed  as  holding  that  the  court 
would  disregard  the  family  relation  and 
award  the  child  to  one  who  would  give  it 
a  better  home.  The  court  said:  'The  true 
view,  and  that  which,  on  the  whole,  judg- 
ment was  held  in  the  case  above  cited,  is 
that  the  custody  of  the  child  should  re* 
main  with  his  parents,  irrespective  of  great- 
er benefits  which  the  custody  of  another 
might  secure  for  him,  unless  the  character 
of  the  parents  and  the  environment  to  which 
the  child  would,  in  their  charge,  be  sub- 
jected, are  such  as  actually  to  endanger  his 
life,  health,  morals,  or  permanent  happi- 
ness." 

A  third  party  was  held  entitled  to  the 
custody  of  a  minor  child,  where  the  father 
had  relinquished  the  custody  and  control 
of  the  child  to  him,  and  he  was  a  proper 
person.  Carter  v.  Brett,  116  Ga  114,  42 
S.  E.  348. 

And_a  father  was  held  not  entitled  to  the 
custody  of  his  child,  where,  on  the  death 
of  his  wife,  he  had  allowed  others  to  take 
his  child  and  raise  it  for  years,  and  had 
expressed  his  suspicion  that  he  was  not  the 
father  of  the  child.  Sheers  v.  Stein,  76 
Wis.  44,  6  L.R.A.  781,  43  N.  W.  728.  Wis. 
Rev.  Stat.  §  3964,  provides  that  the  father 
of  a  minor,  if  living,  if  competent,  and  not 
unsuitable,  shall  be  entitled  to  the  custody 
of  such  minor. 

A  father  was  denied  the  custody  of  his 
daughter,  where  he  had  agreed  to  leave 
her  with  her  grandparents  on  the  death  of 
his  wife,  and  he  was  improvident,  ill- 
tempered,  and  immoral,  and  the  child  pre- 
ferred to  remain  with  the  grandparents. 
Cunningham  v.  Barnes,  37  W.  Va.  746,  38 
Am.  St.  Rep.  67.  17  S.  E.  308,  W.  Va.  Code 
1891,  chap.  82,  §  2,  provides  that  the  fatiier, 
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if  living,  and,  in  case  of  bis  death,  the 
mother,  if  lit  for  the  trust,  shall  be  entitled 
to  the  custody  of  a  minor. 

In  Lovell  v.  House  of  the  Good  Shepherd, 
9  Wash.  419,  43  Am.  St.  Rep.  839,  37  Pac. 
660,  the  court  said:  "There  are  some  cases 
which  hold  that,  wbere  a  child  of  tender 
years  is  given  by  a  parent  to  another  per- 
son, the  parent  cannot  afterwards  assert 
his  right  to  the  control  and  custody  of  the 
cliild.  But  this  rule  is  founded  on  the  ten- 
der and  humane  idea  that,  by  reason  of  the 
long  and  intimate  intercourse  between  the 
child  and  the  foster  parent,  a  reciprocal 
affection  has  sprung  up,  which  ought  to 
be  respected,  and  which  it  would  be  cruel 
and  heartless  to  interfere  with  by  a  forced 
separation." 

A  father,  on  the  death  of  his  wife,  relin- 
quished his  child  to  its  grandparents  on 
the  condition  that  it  was  not  to  be  taken 
away  from  tliem.  It  was  held  that  some 
years  afterwards  he  was  not  entitled  to  re- 
cover the  child  on  habeas  corpus.  Green 
V.  Campbell,  35  W.  Va  698,  29  Am.  St.  Rep. 
843,  14  S.  E.  212.  The  wishes  of  the  child 
should  be  considered  when  it  has  reached 
the  years  of  discretion. 

A  widower  agreed  in  writing  to  surrender 
the  custody  of  his  child  to  her  grandparents. 
It  was  held  on  habeas  corpus  that  the  father 
should  be  denied  the  custody,  as  it  was  for 
the  best  interest  of  the  child  to  remain 
with  her  grandparents.  Plahn  v.  Dribred, 
36  Tex.  Civ.  App.  600,  83  S.  W.  867.  The 
father's  reputation  was  bad,  although  he 
had  a  good  home  and  a  good  wife. 

And  on  habeas  corpus  by  a  father  to  re- 
gain the  custody  of  his  daughter  from  the 
parents  of  his  deceased  wife,  where  he  had 
made  a  written  contract,  giving  them  the 
custody,  it  was  held  that  the  best  interests 
of  the  child  require'd  that  she  should  re- 
main with  the  grandparents.  Plahn  v.  Dri- 
bred, supra.  In  this  case  the  father  was 
shown  to  be  a  man  of  bad  reputation. 

A  mother,  just  prior  to  her  death,  gave 
her  daughter's  care  to  respondent.  In  an 
action  by  the  father  for  the  custody  of  his 
child,  it  was  held  that  it  would  be  for  the 
best  interests  of  the  child  to  remain  with 
her  grandmother  until  some  future  day, 
when  she  was  old  enough  to  choose  for  her- 
self. Com.  ex  rel.  Lusk  v.  Adams,  16  Phila. 
516.  In  this  case  the  father  had  neglected 
her  support,  and  had  only  seen  the  child 
once  in  six  years. 

A  mother,  on  her  deathbed,  consented  that 
her  newborn  babe  and  a  little  daughter  of 
five  years  of  age  be  given  to  their  uncle 
and  aunt  to  rear  and  educate.  The  children 
were  in  their  custody  for  three  years  when 
the  father,  having  remarried,  demanded  pos- 
session of  them.  It  was  held  that  the 
father  was  properly  refused  the  custody,  on 
the  ground  that  he  was  incompetent,  and 
that  it  was  for  the  best  interest  of  the 
children  to  remain  with  their  uncle  and 
aunt.  State  ex  rel.  Anderson  v.  Anderson, 
89  Minn.  198,  94  N.  W.  681. 

Where  a  mother  died  at  the  birth  of  an 
infant,  and  the  father  consented  to  the  in- 
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fant  being  taken  by  its  grandparents,  and 
it  was  nurtured  thirteen  years,  it  was  held 
that  the  father  should  not  have  the  custody 
of  the  child.  Pool  v.  Gott»  4  Month.  L.  Rep. 
269.  The  court  said:  "It  is  a  leading  prin- 
ciple, that  when  the  right  of  the  parent 
is  not  clear,  the  interest  of  the  child  will 
govern  the  decision  of  the  court.  Is,  then, 
the  right  of  the  father  clear  in  this  ease? 
Although  there  is  no  agreement  proved,  yet 
the  conduct  of  the  father,  during  nearly 
the  whole  life  of  the  child,  furnishes  reason 
for  supposing  that  he  surrendered  his  rights 
over  the  child,  by  a  tacit  understanding, 
if  not  by  an  express  agreement.  He  has, 
for  eight  years  or  more,  been  able  to  re- 
take the  child,  and  has  made  no  offer  to 
do  so."  In  this  case  the  child  was  examined 
in  private,  and  she  desired  to  live  with  her 
grandparents. 

In  State  ex  rel.  Hodgdon  v.  Libbey,  44  N. 
H.  321,  82  Am.  Dec.  223,  it  was  said  that 
in  the  case  of  Pool  v.  Gott,  supra,  the 
court  assumed  that  there  w^as  a  mutual  un- 
derstanding that  the  child  should  remain 
with  its '  grandparents,  and  that  the  affec- 
tion of  the  child  and  them  had  become 
fixed,  and  that  the  decision  was  not  based 
on  the  ground  that  the  father  had  parted 
with  his  parental  rights  by  a  verbal  con- 
tract. 

And  where  a  father,  upon  his  wife's 
death,  gave  his  daughter  to  his  wife's  sister 
to  be  maintained,  where  she  lived  until  she 
was  thirteen  years  of  age,  it  was  held  that 
the  child's  choice  should  be  considered,  and 
the  father  was  denied  a  recovery  of  her 
custody.  Ellis  v.  Jesup,  11  Bush,  413.  The 
court  said:  "If  the  authority  of  the  father 
over  his  infant  child  arises  from  these  con- 
siderations, it  would  seem,  when  the 
father  had  surrendered  his  infant  child  to 
a  third  person,  to  discharge  these  natural 
duties  for  it,  and  such  third  person  had 
actually  performed  them,  that  the  authority 
of  the  father  over  the  child  would  cease, 
and  pass  to  the  person  standing  m  loco 
parentis" 

A  mother,  upon  her  deathbed,  gave  her 
infant  daughter  to  her  sister.  The  father 
married  a  woman  who  was  of  doubtful 
character.  It  was  held  that  the  father 
should  be  denied  the  custody  of  his  child, 
and  that  she  should  remain  with  her  aunt, 
as  it  was  for  her  best  interests  and  welfare. 
Peese  v.  Gellerman,  61  Tex.  Civ.  App.  39, 
110  S.  W.  196.  The  court  said:  "If  a  man 
has  voluntarily  surrendered  the  control  of 
his  child  for  the  first  seven  or  eight  years 
of  its  life,  and  permitted  someone  else  to. 
feed,  clothe,  and  care  for  it,  there  is  not 
much  room  for  any  sentimental  dissertation 
on  the  subject  of  a  court  sundering  the  ties 
existing  between  the  father  and  child." 

Foster  parents  to  whom  a  child  had  been 
given  on  the  death  of  its  mother  were  held 
entitled  to  retain  the  custody,  where  the 
present  wife  of  the  father  had  been  a 
prostitute,  and  he  knew  it  when  he  married 
her.  Schleuter  v.  Canatsv,  148  Ind.  384, 
47  X.  E.  825,  Burns's  Rev.  Stat.  (Ind.) 
1894,    §    2682    (Rev.   Stat.    1881,   §   2518), 
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provides  that  the  father  of  the  minor,  if  a 
suitable  person,  shall  have  the  custody  of 
such  minor. 

And,  in  a  habeas  corpus  suit,  where  a 
father  had  voluntarily  placed  his  daughter, 
two  days'  old,  in  the  custody  of  her  grand- 
mother, it  was  held  that  ties  had  been 
woven  between  the  grandmother  and  grand- 
daughter which  should  not  be  torn  asunder, 
in  an  action  by  the  father  for  the  custody 
of  his.  child.  Verser  v.  Ford,  37  Ark.  27. 
The  court  said:  "The  infant  needs  female 
care  and  guidance  of  that  patient,  ever- 
watchful  nature  which  is  better  insured  by 
the  natural  affection  of  a  grandmother  than 
by  the  inexperienced  efforts  of  a  father,  or 
the  sense  of  duty  of  the  second  wife." 

A  father  was  denied  the  custody  of  his 
child  where,  at  the  death  of  the  child's 
mother,  the  minister  secured  a  home  for 
the  baby,  three  days  old.  Washaw  v. 
Gimble,  50  Ark.  351,  7  S.  W.  389.  The  court 
said:  ''The  proof  tended  to  show  that 
while  the  father  was  a  moral  man,  and 
worthy  to  assume  the  education  and  control 
of  his  child,  the  advantages  to  an  infant 
of  their  tender  years  were^with  the  appel- 
lee's family;  and  we  cannot  say  that  there 
was  abuse  of  discretion  or  error  in  judg- 
ment in  awarding  the  custody  to  the  ap- 
pellee. It  was  not  decided  how  long  the 
child  should  so  remain,  and  the  order  does 
not  preclude  the  father,  as  the  child  ad- 
vances in  years,  and  his  daughters,  whom 
he  desires  to  take  charge  of  its  nurture, 
become  more  experienced,  from  making 
further  application  to  obtain  the  custody  of 
his  person."  It  was  claimed  that  the 
father  agreed  that  the  home  should  be 
permanent,  but  it  was  held  that  such  agree- 
ment   was    against   public    policy. 

And  where  a  delicate  girl,  five  and  one- 
half  years  old,  was  given  by  her  mother  to 
the  sister  and  brother-in-law  of  the  mother, 
to  be  cared  for,  and  the  father  was  unable 
to  give  the  child  proper  care,  it  was  held 
that  the  mother's  sister  was  entitled  to 
the  possession  of  the  child.  Kirkbride  v. 
Harvey,  139  Ala.  231,  35  So.  848.  The 
court  said:  "There  is  evidence  tending 
strongly  to  show  he  has  in  the  past  been 
neglectful  of  paternal  duties,  and  that  his 
life  with  Marina's  mother  was  attended 
with  much  domestic  infelicity." 

On  a  writ  of  Habeas  corpus  by  a  father 
to  obtain  the  custody  of  an  infant  son,  it 
was  held  that  the  writ  should  be  denied, 
where,  at  the  deathbed  of  the  child's 
mother,  the  father  relinquished  his  entire 
•claim  of  the  child  to  its  grandparents. 
Richards  v.  McHan,  129  Ga.  275,  58  S.  E. 
839.  The  court  said:  "If,  in  the  future, 
it  should  appear  that  the  good  conduct  of 
the  father,  which  had  only  continued  a 
limited  time  when  the  trial  took  place,  has 
continued  for  such  a  length  of  time  that  it 
would  be  reasonable  to  assume  that  the 
errors  of  the  past  would  not  probably 
again  occur,  or  if  there  is  any  other 
change  in  the  circumstances  which  shows 
with  reasonable  certainty  that  the  welfare 
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of  the  child  will  be  safeguarded  under  the 
father's  custody,  the  judgment  now  ren- 
dered will  not  prevent  the  father  from 
making  an  application  for  the  custody  of 
the  child." 

And  where  an  illegitimate  child  was 
born  in  a  maternity  hospital,  and  the 
mother  immediately  gave  it  to  her  sister, 
who  brought  it  to  America  from  Europe, 
and  the  parents  contributed  nothing  for 
its  support,  it  was  held  that  the  parental 
relation  was  in  effect  renounced  by  the 
mother,  and  it  could  not  be  recovered  from 
the  jurisdiction  of  this  court  and  given 
to  its  mother,  and  it  would  not  be  for  the 
child's  best  interest  to  be  taken  to  Belgium. 
United  States  ex  rel.  Schneider  v.  Sauvage, 
91  Fed.  490.  This  was  an  action  of  habeas 
corpus  by  a  vice  consul  in  behalf  of  two 
subjects  of  Belgium,  asking  for  the  return 
of  their  child. 

A  father  voluntarily  gave  his  child  into 
the  hands  of  other  parties,  and  he  moved 
to  another  state,  and  two  years  afterward 
remarried,  and  demanded  that  the  child  be 
returned  to  him.  Upon  a  writ  of  habeas 
corpus  it  was  decided  the  child  should  not 
be  returned  to  the  father,  on  the  ground 
that  it  was  not  best  for  the  child,  who  was 
a  girl  of  eleven  years.  People  ex  rel. 
Curley  v.  Porter,  23  111.  App.  196.  The 
court  said:  "He  voluntarily  gave  the 
custody  of  his  daughter  to  another,  and 
even  if  this  was  more  from  necessity  than 
choice,  yet  the  facts  remain  that  he  has 
been  separated  from  her  for  years,  and 
that  through  his  procurement,  new  ties,  af- 
fections, and  interests  have  arisen,  and  his 
parental  rights  should  not  now  outweigh  all 
the  other  weighty  considerations  at  stake." 

And  where  the  father  was  dead,  it  was 
held  that  the  mother  would  not  be  entitled 
to  the  custody  of  an  infant  child,  where  it 
had  been  placed  in  the  care  of  its  grand- 
parents, and  the  welfare  of  the  child  would 
be  best  subserved  by  remaining  with  them. 
Re  Snook,  54  Kan.  219,  38  Pac.  272. 

Where  a  mother  had  placed  her  child  in 
the  custody  of  a  third  party,  who  had 
adopted  the  child,  it  was  held  that  the 
mother  could  not  reclaim  it,  where  it  was 
for  the  best  interests  of  the  child  to  re- 
main with  its  adopted  parents.  Fonts  v. 
Pierce,  64  Iowa,  71,  19  N.  W.  854.  This 
action  was  by  the  stepfather  of  the  child. 
The  court  said:  "His  rights  may  be  equal 
to,  but  clearly  they  are  no  greater  than, 
those  of  the  natural  parent;  and  it  has 
been  held  that  such  parent  is  not,  under 
all  circumstances,  entitled  to  the  custody 
of  his  child." 

In  Atherton  v.  Atherton,  155  N.  Y.  129, 
40  L.R.A.  291,  63  Am.  St.  Rep.  650,  49  N. 
E.  933,  a  husband  and  wife  who  had  sepa- 
rated made  an  agreement  as  to  the  custody 
of  the  child,  but  that  such  agreements 
should  not  bind  in  case  of  a  divorce.  It 
was  held  that  the  agreement  was  termi- 
nated by  a  judgment  of  divorce  obtained 
by  the  husband.  This  case  was  reversed  in 
181  U.  S.  155,  45  L.  ed.  794,  21  Sup.  "Ct. 
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Rep.  544,  on  the  ground  that  the  Kentucky 
court  which  granted  the  husband  a  divorce 
had   jurisdiction    over   the    parties. 

See:  Re  Besant,  L.  R.  11  Ch.  Div.  508, 
48  L.  J.  Ch.  N.  S.  497,  40  L.  T.  N.  S.  469, 
27  Week.  Rep.  741;  Swift  v.  Swift,  11  Jur. 
N.  S.  148,  34  Beav.  266,  34  L.  J.  Ch.  N.  S. 
209,  11  L.  T.  N.  S.  697,  13  Week.  Rep.  378; 
People  ex  rel.  Brush  v.  Brown,  35  Hun, 
324;  Townsend  v.  Warren,  99  Ga.  106,  24 
S.  E.  960;  Dumain  v.  Gwvnne,  10  Allen, 
270. 

VI.  Immorality. 

Where  the  parent  seeking  the  custody  of 
the  child  is  guilty  of  immoral  conduct,  the 
general  rule  is  that  the  custody  of  the 
child  will  be  denied  to  such  parent. 

So,  where  a  father  mistreated  his  in- 
fant daughter,  and  the  father  shortly  after 
deeded  his  property  to  his  father,  it  was 
held  that  the  father  of  the  child  was  not 
entitled  to  her  custody.  It  was  alleged 
that  the  mother  of  the  child  was  an  habitu- 
al drunkard  and  was  immoral,  but  this  was 
not  proved.  Swift  v.  Swift,  11  Jur.  N.  S. 
148,  34  Beav.  266,  34  L.  J.  Ch.  N.  S.  209, 
11  L.  T.  N.  S.  697,  13  Week.  Rep.  378.  It 
was  further  held  that  a  covenant  in  a  deed 
of  separation  by  a  father,  that  he  would 
abstain  from  exercising  any  control  over 
his  child,  was  void,  as  against  the  policy 
of  the  law.  On  appeal  (11  Jur.  N.  S.  468, 
34  L.  J.  Ch.  N.  S.  394,  12  L.  T.  N.  S.  436, 
13  Week.  Rep.  731)  it  was  held  that  even 
if  the  covenant  was  void,  the  father  should 
be  enjoined,  but  the  injunction  should  not 
be  perpetual. 

A  father  who  was  an  Episcopal  minister 
separated  from  his  wiie,  wno  was  an 
Atheist  and  an  obscene  writer.  The  boy 
was  given  to  the  father  and  the  daughter 
to  the  mother  in  a  separation  deed.  The 
father  brought  an  action  to  regain  the 
custody  of  the  daughter,  who  was  being 
brought  up  without  any  religious  training. 
It  was  held  proper  to  award  the  custody 
of  the  daughter  to  the  father.  Re  Besant, 
L.  R.  11  Ch.  Div.  508,  48  L.  J.  Ch.  N.  S. 
497,  40  L.  T.  N.  S.  469,  27  Week.  Rep. 
741. 

And  in  Shelley  ▼.  Westbrooke,  Jacob, 
266,  23  Revised  Rep.  47,  it  was  held  that 
the  father  should  be  restrained  from  taking 
possession  of  the  persons  of  infants,  where 
the  mother  had  died  and  the  father  had 
previously  deserted  her,  and  was  unlaw- 
fully cohabiting  with  another  woman,  and 
was  an  avowed  Atheist. 

A  husband  and  wife  had  separated.  She 
took  the  children  to  her  father's  house. 
The  father  had  apprenticed  the  children  to 
his  father  to  learn  stenography.  On  a  suit 
of  habeas  corpus  by  the  father,  it  was  held 
that  he  was  not  a  suitable  person  morally 
to  have  the  children.  Johnston  v.  Johnston, 
89  Wis.  416,  62  N.  W.  181.  The  children 
were  given  to  the  mother  until  they  ar- 
rived at  years  of  discretion,  although  she 
was  a  person  of  coarse  and  vulgar  conduct 
and  speech. 

And  a  father  and  mother  were  both  held 
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not  entitled  to  the  custody  of  their  daugh- 
ter, where  they  were  both  of  such  bad 
character  that  it  was  for  the  interest  of 
the  child  that  she  should  be  placed  in  the 
custody  of  her  sister.  Com.  v.  Kutt,  1 
Browne  (Pa.)  143. 

After  the  death  of  a  child's  mother 
shortly  after  its  birth,  the  father  placed  it 
with  relatives,  and  after  some  years  be 
promised  in  writing  that  the  child  should 
not  be  taken  away.  Subsequently  he  ob- 
tained possession  of  the  child.  On  habeas 
corpus  by  the  relatives,  it  was  held  it 
could  be  shown  that  the  present  wife  of  the 
father  had,  before  her  divorce  from  another 
husband,  committed  adultery  with  the 
father  of  the  child,  and  then  married  him. 
People  ex  rel.  Brush  v.  Brown,  36  Hun,  324. 
The  court  said:  'Troof  is  refused  which 
would  show  or  tend  to  show  that  the 
present  wife  is  very  intemperate  in  some 
cases,  at  times  to  such  an  extent  as  to  be 
helpless.  Proof  tending  to  show  what  this 
home  is  in  respect  to  assemblages  and 
practices  in  what  is  known  as  spiritualism 
is  also  refused.  The  proof  of  the  char- 
acter of  the  re|pondent's  home  should  have 
been  received."  The  court  declined  to  pass 
on  the  agreement. 

And,  a  testamentary  guardian  was  held 
entitled  to  the  custody  of  children  against 
the  mother,  where  she  was  shown  to  be 
addicted  to  the  use  of  liquor,  tobacco,  and 
was  immoral.  People  ex  rel.  Wright  v. 
Gerow,  136  App.  Div.  824,  121  N.  Y.  Supp. 
662.  This  was  on  the  ground  that  the 
interest  of  the  children  was  the  paramount 
consideration. 

In  a  proceeding  by  a  writ  of  habeas 
corpus  to  obtain  possession  of  a  daughter 
between  five  and  six  years  old,  it  was  held 
that  the  mother  (the  father  being  dead) 
should  be  denied  the  custody  on  the  ground 
of  previous  abandonment.  It  was  found 
she  was  unfit  to  have  such  custody.  Re 
Clancy,  108  Mich.  427,  66  N.  W.  341. 

A  mother  was  held  properly  excluded 
from  the  tutorship  of  her  two  minor  sons 
on  the  ground  of  notoriously  bad  conduct. 
La  Blanc's  Succession,  37  La.  Ann.  546. 
The  court  said:  **The  legal  mind  is  at  a 
loss  to  perceive  why  a  widow,  who  mis- 
behaves by  living,  unmarried,  with  another 
man,  from  whom  she  begets  children,  and 
who  is  considered  as  depraved,  should  l)e 
allowed  to  take  charge  of  the  persons  and 
property  of  her  legitimate  issue." 

A  widow  brought  suit  by  habeas  corpus 
for  her  children.  A  defense  was  that  the 
party  had  taken  care  of  them  since  her 
husband's  death,  acting  for  their  guardian, 
who  had  been  appointed  by  court,  and  also 
that  the  mother  was  of  bad  reputation. 
It  was  held  that  she  was  not  a  fit  person 
to  have  charge  of  her  daughters.  Garner 
V.  Gordon,  41  Ind.  92. 

And  a  widowed  mother  was  held  not  en- 
titled to  the  custody  of  two  daughters, 
where  the  mother  was  an  unsuitable  person, 
and  her  general  character  for  chastity  and 
virtue  was  bad.     Ibid. 

In  an  action  for  the  custody  of  ft  minor 
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ehild,  where  the  parents  were  separated,  it 
was  held  that  the  father  was  the  proper 
person  to  have  the  care  and  custody  of 
the  child,  on  the  ground  of  incompetency 
of  the  mother,  who  had  no  means  whereby 
she  could  properly  support  and  educate  the 
child.  Tuggle  v.  Tuggle,  97  Ga.  658,  25  S. 
£.  489.  In  this  case  the  mother  had  a  gen- 
eral reputation  that  was  bad. 

In  Ward  v.  Ward,  51  Tex.  Civ.  App  104, 
77  S.  W.  829,  which  was  a  contest  by  a 
paternal  grandfather  and  a  mother  for  the 
custody  of  an  infant,  it  was  held  that  the 
court  should  haye  allowed  evidence  of  the 
mother's  reputation  for  want  of  chastity 
and  bad  character. 

On  habeas  corpus  brought  by  a  father  to 
obtain  the  custody  of  his  minor  child  from 
his  wife,  who  was  living  with  her  parents, 
it  was  held  that  he  should  be  allowed  to 
show  that  his  wife  was  an  unfit  person  to 
retain  the  custody  of  the  child.  Oishwiler 
V.  Dodez,  4  Ohio  St.  615. 

But  in  He  Pulbrook,  11  Jur.  185,  a  writ 
of  habeas  corpus  was  brought  by  a  father 
for  the  custody  of  his  child,  which  was 
being  detained  by  its  mother,  who  had  left 
him,  on  the  ground  of  his  drunkenness, 
immorality,  and  ill-usage.  It  was  held 
that  the  child  should  be  delivered  to  its 
father.  The  court  said:  "As  to  desti- 
tution, that  is  a  comparative  term;  that 
the  wife  is  connected  with  wealthier 
people  is  no  ground  for  depriving  the  hus- 
band of  his  paternal  rights.  That  can  be 
done  only  on  proof  of  gross  misconduct  on 
liis  part." 

Parents  placed  their  infant  son  in  the 
care  of  a  colored  nurse  of  bad  character. 
It  was  held  proper  to  allow  the  child  to 
remain  there  until  it  arrived  at  such  an 
age  as  to  affect  its  morals.  In  this  case  the 
parents  did  not  appear.  Brown  v.  Robert- 
son, 76  S.  C.  161,  9  L.R.A.(N.S.)  1173,  66  S. 
E.  786.  The  court  said:  *'If  the  judgment 
of  a  court  in  a  proceeding  in  habeas  corpus, 
with  regard  to  the  custody  of  an  infant,  is 
ret  judicata  as  between  the  same  parties 
upon  the  same  state  of  facts  (Cormack  v. 
Marshall,  211  111.  619,  67  L.R.A.  789,  71 
N.  E.  1077,  1  Ann.  Gas.  256,  and  note  to  Re 
King,  in  67  L.R.A.  783 ) ,  there  is  nothing  to 
prevent  another  application  upon  a  differ- 
ent state  of  facts." 

On  habeas  corpus  by  a  mother  to  recover 
the  custody  of  her  female  child,  which 
custody  had  been  awarded  to  a  grandfather 
in  a  prior  habeas  corpus  proceeding,  it  was 
held  that  on  an  altered  state  of  facts  from 
that  in  the  prior  proceeding,  showing  that 
there  was  then  no  misconduct  on  the  part 
of  the  mother,  the  custody  would  be  award- 
ed to  her.  Edwards  v.  Edwards,  84  Mo. 
App.  652. ' 

On  habeas  corpus,  the  respondent,  to 
whom  the  child  had  once  belonged  as  a 
slave,  was  a  woman  of  ill  fame.  She  de- 
nied the  restraint,  and  the  child  was  per- 
mitted to  go  where  it  pleased.  The  father, 
whom  the  child  repudiated,  was  immoral. 
People  ex  rel.  Tappan  v.  Porter,  1  Duer, 
709.  This  action  was  by  the  agent  of  the 
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father.  Subsequently  an  action  was 
brought  by  the  father,  and  it  was  held  that 
the  previous  case  did  not  stand  on  the  same 
state  of  facts,  as  restraint  was  exercised 
subsequently,  and  the  prior  judge  doubted 
his  authority.  It  was  held  that  the  prefer- 
ence of  the  child  would  not  be  considered, 
and  the  child  was  delivered  to  the  father. 
People  ex  rel.  Trainer  v.  Cooper,  8  How. 
Pr.  288. 

In  Rex  V.  Bobbyn,  4  Ad.  &.  El.  644,  note, 
where  a  father  sought  the  custody  of  his 
child,  it  was  referred  to  a  master  to  report. 
The  wife  had  refused  to  produce  the  child 
in  court,  claiming  the  husband  was  a  prof- 
ligate. 

In  Rex  V.  Wilson,  4  Ad.  &  El.  645,  note, 
a  reference  was  made  in  a  similar  case. 


VII.  Cruelty, 

Cruelty  on  the  part  of  the  parent  will 
be  held  sufficient  cause  for  denying  to  such 
parent  the  custody  of  the  child. 

In  Blisset's  Case,  Lofft,  748,  a  mother 
and  father  had  separated,  and  the  father 
brought  an  action  for  the  custody  of  their 
child.  The  father  had  become  bankrupt, 
and  the  wife  separated  from  him  on  ac- 
count of  ill-treatment.  The  court  said: 
"The  natural  right  is  with  the  father;  but 
if  the  father  is  a  bankrupt,  if  he  contribut- 
ed nothing  for  the  child  or  family,  and  if  he 
be  improper,  for  such  conduct  as  was  sug- 
gested at  the  Judge's  chambers,  the  court 
will  not  think  it  right  that  the  child 
should  be  with  him." 

A  father  was  restrained  from  removing 
children  from  school,  where  they  had  been 
placed  by  their  mother,  and  from  exercis- 
ing parental  control,  where  he  was  of  a 
cruel  disposition,  and  the  mother  had  been 
obliged  to  have  him  bound  to  keep  the 
peace.     Ex  parte  Warner,  4  Bro.  Ch.  101. 

And  the  same  was  held  in  Creuze  v. 
Hunter,  2  Cox,  Ch.  Cas.  242,  2  Ves.  Jr.  167, 
2  Revised  Rep.  38,  s.  c.  2  Bro.  Ch.  500, 
note,  where  the  father,  an  outlaw,  was  re- 
strained from  removing  an  infant  from  the 
school  where  he  had  been  placed,  and  from 
carrying  him  abroad. 

And  where  a  wife  separated  herself  from 
her  husband  for  his  cruel  treatment,  it  was 
held  that  she  was  entitled  to  the  custody 
of  the  children.  People  ex  rel.  Sternberger 
v.  Sternberger,  12  App.  Div.  398,  42  N.  Y. 
Supp.  423,  appeal  dismissed  in  163  N.  Y. 
684,  47  N.  E.  918.  This  was  under  2  N.  Y. 
Rev.  Stat.  348,  providing  that  where  a  hus- 
band and  wife  shall  live  in  a  state  of  sepa- 
ration without  a  divorce,  the  wife  may,  on 
habeas  corpus,  be  awarded  the  custody  of 
the  children. 

New  York  Laws,  1896,  chap.  272,  §  40, 
subsequently  extended  this  right  to  the 
husband. 

A  wife  left  her  husband  for  cruel  treat- 
ment, taking  her  child  with  her,  and  went 
to  her  father,  where  another  child  was 
born.  After  her  death  the  father  brought 
habeas  corpus.    It  was  held  that  as  to  the 
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custody  of  the  youngest  child,  it  should  be 
left  with  its  grandparents,  and  the  older 
one  was  restored  to  her  father.  Ez  parte 
Davidge,  72  S.  C.  16,  51  S.  E.  269.  In  this 
case  the  grandfather  had  been  appointed 
statutory  guardian,  but  it  was  held  that 
this  made  no  difference. 

And  where  a  mother  died  and  the  father 
married  twice  thereafter,  and  the  child  ran 
away  to  his  grandfather,  on  the  ground  of 
cruelty  and  neglect  by  the  father  and  step- 
mother, it  was  held  that  the  father  should 
be  denied  his  custody.  Com.  ex  rel.  Hegler 
V.  Schladensky,  9  W.  N.  C.  315. 

And  a  grandmother  was  appointed  the 
guardian  of  children,  against  the  objection 
of  the  father,  where  he  had  neglected  medi- 
cal treatment  to  two  other  children,  who 
died,  and  he  was  a  believer  in  the  exan the- 
matic method  of  Baunscheidt.  Heine- 
mann's  Appeal,  96  Pa.  112,  42  Am.  Rep. 
532.  The  court  said:  '^Doubtless  he  thinks 
the  Baunscheidt  panacea  as  good  in  his 
own  hand  as  any  other.  He  has  used  it  on 
his  two  surviving  children,  and  should  tliey 
become  ill  and  he  have  opportunity,  he 
would  be  as  likely  to  apply  the  treatment 
to  them  as  he  was  to  those  which  are  dead, 
and  as  unlikely  to  call  any  physician,  of 
any  school,  qualified  for  his  business.  His 
ow^n  testimony  shows  no  change  in  his  mind 
as  to  the  medical  treatment  of  his  family. 
Nor  does  it  appear  that  he  so  plies  his 
trade  as  to  be  able  to  provide  for  his  chil- 
dren; but,  on  the  contrary,  he  expects  the 
guardian  of  their  estates  to  furnish  means 
for   their   maintenance." 

In  habeas  corpus  by  a  father  for  the 
custody  of  two  children,  aged  five  and  six 
years,  it  was  held  that  evidence  of  bru- 
tality on  the  part  of  the  husband  should 
have  been  admitted.  Re  Pray,  60  How. 
Pr.  194. 

And  where  a  widower  with  an  infant  son 
intermarried,  and  the  stepmother  abused 
and  tortured  the  child,  whom  she  strongly 
disliked,  impairing  his  health,  it  was  held 
that  the  bill  stated  a  cause  of  action  to 
deprive  the  father  of  the  custody  of  the 
child.     State  v.  Grisby,  38  Ark.  406. 

And  where  a  blind  and  helpless  boy  was 
imprisoned  by  his  parent  in  a  cold  and 
damp  cellar,  without  fire,  during  several 
days  in  midwinter,  the  father  gave  as  ex- 
cuse therefor  that  the  boy  was  covered  with 
vermin,  and  he  for  that  reason  had  anoint- 
ed the  child's  body  with  kerosene.  It  was 
held  that  the  father  was  guilty  of  false  im- 
prisonment.   Fletcher  v.  People,  52  111.  395. 

In  an  action  by  a  father  for  the  custody 
of  two  daughters,  aged  sixteen  years,  he 
was  held  incompetent  on  the  ground  of  ex- 
treme cruelty.  Hutchinson  v.  Hutchinson, 
124  Cal.  677,  57  Pac.  674.  The  court  said: 
"There  is  also  evidence  tending  to  show 
that  a  short  time  prior  to  the  children  run- 
ning away,  the  defendant  had  thrown  a 
teacup  at  one  of  them,  and  had  struck  one 
of  them  with  a  hammer,  and  at  another 
time  had  thrown  a  frying  pan  at  one  of 
them;  that  he  frequently  whipped  them 
with  a  leather  strap  about  18  inches  long, 
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an  inch  wide,  slitted  at  the  ends,  and  de- 
nominated a  'cat-o'-nine-tails.' " 

VIII,  Where  the  parent  is  a  criminal, 

A  mother  was  held  entitled  to  the 
custody  of  an  infant,  where  the  father  had 
been  convicted  of  felony.  Ex  parte  Bailey, 
6  Dowl.  P.  C.  311.  The  father  was  in  the 
hulks,  waiting  transportation,  and  the  child 
was  held  by  an  aunt. 

A  father  had  escaped  conviction  for 
crime  where  no  witness  had  appeared.  In 
habeas  corpus,  it  was  held  that  the  father 
should  not  have  access  '  to  his  children. 
Anonymous,  2  Sim.  N.  S.  54.  The  court 
said:  "Believing  him  to  be  guilty,  the 
custody  of  the  children  by  him  is  out  of 
the  question.  That  their  education  should 
be  intrusted  to  him  is  equally  out  of  the 
question;  and  in  my  opinion,  under  the 
circumstances  of  this  case,  so  proved  to  my 
satisfaction,  any  interview  between  the 
father  and  children  is  equally  to  be  pre- 
vented." 

In  Kelsey  v.  Green,  69  Conn.  291,  38 
L.R.A.  471,  37  Atl.  679,  the  father  was  im- 
prisoned in  the  penitentiary  in  New  York, 
and  the  mother  having  died,  a  guardian 
was  appointed  for  their  child,  which  had 
been  taken  by  relatives  to  another  state. 
On  the  father's  release,  a  guardian  was  ap- 
pointed in  New  York,  and  brought  an 
action  by  writ  of  habeas  corpus  to  regain 
the  child.  He  was  denied  the  custody.  The 
court  said:  "Prima  facie,  it  is  true,  a 
father  has  the  legal  right  to  the  custody  of 
his  minor  child.  But  he  has  no  absolute 
right,  which  he  can  at  his  own  will  trans- 
mit to  another,  to  the  detriment  of  the 
chil^.  ...  On  a  hearing  of  a  habeas 
corpus  relative  to  the  possession  of  a  child, 
the  question  is  one  of  discretion;  and  the 
further  question  whether  the  father  is  the 
proper  person  to  have  the  care  of  it  is 
legitimate."  See  Handford  v.  Handford,  63 
L.  T.  N.  S.  256;  Re  Goodenough,  19  Wis, 
274. 

IX,  Drunkenness  and  incompentency. 

The  habit  of  drink  and  general  incompe- 
tence of  a  parent  are  usually  held  good 
grounds  for  refusing  to  such  parent  the 
custody  of  the  children. 

A  father  brought  a  writ  of  habeas  corpus 
to  obtain  possession  of  his  child  from  the 
mother  and  grandfather.  It  was  held  the 
father  was  incompetent,  where  it  was 
proved  that  he  was  an  habitual  drunkard. 
Re  Goldsworthy,  46  L.  J.  Q  B.  N.  S.  187. 
L.  R.  2  Q.  B.  Div.  75.  This  was  under  36 
&  37  Vict  chap.  66,  §§  16-25,  subsec.  10, 
providing  that,  in  questions  relating  to  the 
custody  of  infants,  the  rules"  of  equity 
shall  prevail. 

And  in  an  action  brought  b^  a  father  for 
the  custody  of  his  children,  it  was  proved 
that  the  father  was  a  man  of  drunken 
habits,  and  that  he  had  ill-treated  his  wife. 
It  was  held  that  the  children  were  properly 
awarded  to  the  custody  of  the  mother.  Re 
Pickson,  12  Ont.  Pr.  Rep.  669,     This  was 
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under  50  Vict.  chap.  21,  I  O'nt.  Rev.  Stat. 
1887,  chap.  137,  §  1,  which  provides  that 
the  judge  of  high  court  or  surrogate  court, 
on  the  application  of  the  mother,  may  make 
such  order  as  the  judge  sees  fit  regarding 
the  custody  of  the  infant,  having  regard 
to  the  welfare  of  the  infant  and  to  the  con- 
duct of  the  parents,  and  to  the  wishes  of 
the  mother  and  father. 

And  on  an  application  hy  a  father  to  re- 
voke the  appointment  of  the  mother  as 
guardian  of  his  children,  it  was  held  that 
the  intemperate  habits  of  the  father  at 
the  time  of  the  hearing  would  prevent  the 
court  from  changing  its  order.  Re  Raborg, 
3  N.  Y.  S.  R.  323. 

A  divorce  was  granted  in  another  state, 
and  the  temporarv  custody  of  the  children 
was  awarded  to  the  mother,  and  she  subse- 
quently died,  and  relatives  were  appointed 
guardians  in  this  state.  On  habeas  corpus 
by  the  father,  it  was  held  that  his  intem- 
perate habits  and  unsettled  state  of  do- 
mestic afi'airs  justified  the  refusal  of  the 
custody  of  the  children.  Clarke  v.  Lyon, 
82  Neb.  625,  20  L.R.A.(N.S.)  171,  118  N. 
W.  472. 

A  mother,  on  her  deathbed,  gave  the 
custody  of  her  minor  son  to  her  oldest  son, 
and  he  subsequently  was  appointed  guardi- 
an by  the  court.  The  father  then  applied  to 
the  probate  court  for  an  order  requiring  the 
son  to  give  an  additional  bond  of  $500,  on 
condition  that  he  would  care  for  and  edu- 
cate his  brother  without  charges  to  the 
father.  It  was  held,  on  habeas  corpus  by 
the  father,  that  it  would  be  for  the  best  in- 
terest of  the  boy  to  stay  with  its  brother. 
Re  Beckwith,  43  Kan.  159,  23  Pac-  164. 
The  father  was  somewhat  intemperate,  and 
often  used  vulgar  and  profane  language  in 
his  family. 

And  where  a  father  abandoned  his  chil- 
dren to  a  neighbor,  and  was  absent  over 
two  months,  and  squandered  his  property 
by  drinking,  it  was  held  that  the  third 
party,  having  adopted  the  children,  was  en- 
titled to  them.  Lally  v.  Fitz  Henry,  86 
Iowa,  49,  16  L.R.A.  687,  61  N.  W.  1155. 
The  court  said:  "If,  however,  it  should 
be  conceded  that  the  acts  of  the  plaintiff 
would  not  amount  to  an  abandonment  of 
his  right  of  custody,  there  is  yet  another 
reason  why  he  ought  not  to  have  the  con- 
trol of  this  child.  It  is  charged,  and,  we 
think,  fully  established,  that  the  plaintiff  is 
a  man  of  dissolute  habits, — ^an  habitual 
drunkard."  Iowa  Code,  §  2241,  provides 
that  parents  are  natural  guardians  of  their 
children,  and  are  equally  entitled  to  their 
care  and  custody.  In  this  case  the  wife  had 
died. 

On  a  writ  of  habeas  corpus  bv  a  father 
to  obtain  the  custody  of  a  child  after  its 
mother's  death,  where  the  child  was  reared 
by  its  grandmother,  it  was  held  proper  to 
refuse  the  father  the  custody  of  the  child. 
on  the  ground  that  the  child's  health 
would  render  it  perilous.  It  was  shown 
that  the  father  was  drunk  the  day  the 
writ  was  obtained.  Ex  parte  Murphy,  75 
Ala.  409. 
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And  in  Com.  ex  rel.  Smith  v.  Smith,  1 
Brewst.  (Pa.)  647,  it  was  held  that  the 
title  of  the  father  to  the  custody  of  the 
children  has  been  made  to  give  way  before 
the  greater  adaptedness  of  the  mother, 
where  the  children  are  of  tender  years.  But 
she  should  not  have  the  custody  where  the 
court  is  not  satisfied  that  she  has  aban- 
doned the  use  of  liquor. 

On  habeas  corpus  the  father  was  award- 
ed the  custody  of  his  child,  and  the  trial 
court  reversed  on  a  proceeding  to  enforce 
the  mandate.  The  mother  showed  cause 
that  the  husband  was  dissipated  and  im- 
moral. It  was  held  that  the  father  was 
properly  refused  the  custody  of  the  child. 
Bonney  v.  Bonney,  10  Ky.  L.  Rep.  464,  9 
S.  W.  404. 

And  in  a  habeas  corpus  proceeding, 
where  the  wife  had  requested  her  mother  to 
raise  her  infant  child,  it  was  held  that  the 
custody  should  be  denied  the  father,  where 
the  best  interests  of  the  child  would  be  sub- 
served. Jones  V.  Darnall,  103  Ind.  669,  63 
Am.  Rep.  646,  2  N.  £.  229.  In  this  case 
the  father  had  no  property  and  was  in  the 
habit  of  becoming  drunk.  The  grand- 
parents had  a  good  home  and  were  proper 
persons.  This  was  under  Rev.  Stat.  (Ind.) 
1881,  §  2618. 

A  wife  left  her  husband,  taking  her  in- 
fant child,  seven  months  old,  with  her, 
and  went  to  her  father.  On  habeas  corpus 
by  the  husband  for  his  wife  and  the  infant, 
he  was  held  not  entitled  to  either,  where 
he  had  ill-treated  his  wife  and  was  in- 
temperate. Reg.  V.  Baxter,  2  U.  C.  Q  B. 
370.  The  court  said:  "He  is,  no  doubt, 
the  person  entitled  by  law  to  the  custody 
of  the  child.  We  are  not  called  upon  to  de- 
prive him  of  that  right  by  taking  the  child 
from  him  and  giving  it  to  the  mother; 
which,  however,  is  recognized  aa  a  power 
which  it  may  be  very  necessary,  in  some 
cases,  to  exercise,  and  with  which  courts  of 
equity  have  therefore,  by  a  recent  statute, 
been  expressly  invested.  And  if  the  father 
had  got  possession  of  the  child,  by  force  or 
fraud,  even  this  court,  it  seems,  might  feel 
itself  bound  to  interfere  in  order  to  put 
matters  in  the  same  situation  as  before. 
But  what  we  are  asked  to  do  is  to  force  the 
child  from  the  mother,  and  place  it  in  the 
custody  of  the  father." 

In  an  action  by  a  father  against  a  magis- 
trate for  performing  the  ceremony  of  mar- 
riage for  his  daughter,  who  was  a  minor, 
and  to  recover  the  statutory  penalty  of  £50, 
it  was  held  that  where  he  had  turned  his 
daughter  on  the  world  to  shift  for  herself, 
he  had  relinquished  his  paternal  rights  in 
relation  to  her  person.  Stansbury  v.  Bert- 
ron,  7  Watts  &  S.  362.  In  this  case  the 
father  was  in  the  habit  of  driving  his  wife 
and  daughter  out  of  the  house  when  he 
became  drunk. 

And  where  a  husband  and  wife  were  di- 
vorced without  providing  for  the  custody 
of  the  children,  and  the  wife  remarried  a 
drinking  man  and  a  gambler,  it  was  held, 
upon  habeas  corpus  brought  by  the  father, 
that  he  was  the  proper  person,  although 
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the  mother  was  competent.  Re  D'Anna,  117 
N.  C.  462,  23  S.  E.  431. 

Where  a  divorce  had  been  granted  the 
wife  on  the  ground  of  her  husband's  cruelty 
and  drunkenness,  she  was  given  the  custody 
of  the  three  children,  a  boy  ten  years  of 
age  and  two  girls,  who  were  younger,  and 
the  father  applied  for  the  custody  of  the 
children,  which  was  denized  on  the  ground 
that  he  could  not  give  them  as  good  a  home 
and  care  as  their  mother.  De  Reitmatter 
V.  De  Reitmatter,  76  Ark.  193,  87  8.  W. 
118.  The  court  said:  "The  father  con- 
ducted a  meat  market  in  Argenta,  and  had 
no  home  to  take  the  children  to,  and  ex- 
pected to  place  all  of  them  in  a  convent  if 
their  custody  was  awarded  to  him." 

In  habeas  corpus  the  care  of  a  child  was 
awarded  to  the  mother,  and  this  was  af- 
firmed on  appeal,  the  evidence  being  con- 
flicting. Brogdon  v.  Brogdon,  136  Ga.  680, 
70  S.  E.  336.  The  evidence  was  conflicting 
as  to  whether  or  not  the  father  was  a  suit- 
able person. 

On  application  for  the  appointment  of 
a  guardian,  where  the  mother  had  died,  it 
was  held  that  a  father  and  his  second  wife 
being  unsuitable  persons  to  have  the 
custody  of  his  infant  daughter,  the  ap- 
pointment of  abother  was  proper.  Prime 
V.  Foote,  63  N.  H.  62.  This  was  on  the 
ground  that  the  rights  of  the  father,  bv 
inability  or  unfaithfulness,  may  be  loat, 
and  the  trust  conferred  upon  another. 

And  where  a  father  was  an  unsuitable 
person,  it  was  held  he  was  properly  denied 
the  custody  of  his  child,  as  against  the 
grandparents.  Pittman  v.  Byars,  46  Tex. 
Civ.  App.  46,  99  S.  W.  1032,  rehearing  de- 
nied 100  Tex.  518,  101  S.  W.  789. 

And  where  a  husband  and  wife  had  been 
living  separate  for  several  years,  it  was 
held  that  the  wife  was  entitled  to  the 
custody  of  the  children,  and  that  the  father 
should  pay  for  their  maintenance  and 
support.  Leibold  v.  Leibold,  168  Ind.  60,  62 
N.  E.  627.  The  court  said:  "When,  how- 
ever,  the  father  has  so  conducted  himself 
that  it  is  necessary  and  proper  to  deprive 
him  of  the  custodv  of  his  minor  child,  he 
is  not  thereby  released  from  his  duty  to 
support  such  child." 

And  where  a  writ  of  habeas  corpus  was 
sued  out  by  the  father  for  the  custody  of 
his  child,  nine  years  of  age,  it  was  held 
that  the  father  was  incompetent,  on  the 
ground  that  the  guardian,  who  was  a  friend 
of  the  child's   mother,   was  better  able  to 

Srovide  and  educate  the  child.     Neville  v. 
leed,   134   Ala.   317,  92  Am.   St.  Rep.   36, 
32  So.  669. 

And  where  an  uncle  of  two  minors  was 
appointed  guardian,  upon  the  death  of  the 
father,  and  they  were  being  educated  and 
cared  for,  it  was  held  that  the  mother  could 
not  obtain  the  custody  of  them,  by  a  writ 
of  habeas  corpus,  on  the  ground  that  the 
children  were  better  cared  for  by  the  uncle. 
Macready  v.  Wilcox,  33  Conn.  321.  The 
court  said:  "It  is  true  that  in  cases  of 
this  description  the  interest  of  minors  is  to 
be  regarded,  and  in  certain  extreme  cases  it 
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may  be  that  the  court  has  the  discretionary 
power  to  act  or  not;  but  there  is  no  law  or 
practice  that  will  justify  a  court  in  taking 
a  ward  from  the  care  and  custody  of  his 
legally  appointed  guardian,  where  his 
wants  are  carefully  provided  for,  and  be- 
stow such  custody  upon  one  who  has  at 
most  an  inferior  right  to  it." 

Where  uncles  and  aunts  had  bestowed 
parental  care  on  a  child  who  was  in  ill 
health,  and  who  went  to  visit  her  mother, 
who  subjected  her  to  drudgery,  and  the 
child's  father,  when  dying,  requested  the 
uncles  and  aunts  to  rear  ner,  it  was  held 
proper  to  prevent  the  mother  from  having 
the  custody  of  the  child,  on  the  ground  of 
her  incompetency  to  support  and  properly 
care  for  her.  Harrist  v.  Harrist,  161  Ala. 
666,  43  So.  962.  Habeas  corpus  denied. 
The  court  said:  "If  the  petitioning  parent 
is  reasonably  suited  and  able  to  maintain 
and  rear  the  child,  the  prayer  should,  in 
ordinary  cases,  be  granted.  But  if  he  or 
she  is  unsuited  to  have  the  custody  and 
direction  of  the  child,  or  unable  to  aff'ord 
it  the  care  and  nurture  and  education  rea- 
sonably to  be  expected,  then  the  custody 
should  not  be  granted  the  par^it." 

And  on  habeas  corpus,  it  was  held  that 
the  custody  of  children  should  be  awarded 
to  the  father,  where  the  mother  was  an 
improper  person.  People  ex  rel.  Lawson  v. 
Lawson,  111  App.  Div.  473,  98  N.  Y.  Supp. 
130.  The  court  said:  "In  short,  these  peo- 
ple say  that  she  so  demeans  herself  as  to  be 
censured  by  prudent  persons,  both  for  her 
carriage  and  for  her  neglect  of  her  children* 
even  to  their  bodily  cleanliness." 

But  where  a  wife  had  separated  herself 
from  her  husband,  and  later  demanded 
the  custody  of  the  two  children,  aged  four 
and  two  years,  on  the  ground  that  the 
father  was  intemperate,  abusive,  and  used 
profane  language,   it  was  held   that  mere 

frossness  of  language  on  the  part  of  the 
usband,  rudeness  of  manner  and  disre- 
spectful bearing  toward  his  wife,  would  not 
prevent  him  from  having  the  custody  of 
the  children.  Bryan  v.  Bryan,  34  Ala.  616. 
And  the  fact  that  the  father  was  in 
destitute  circumstances  and  was  poorly  pro- 
vided with  the  comforts  of  life  was  held 
not  sufficient  to  refuse  him  the  custody  of 
the  child.  Henson  v.  Walto,  40  Ind.  170. 
In  this  case  the  mother  had  evidently  died 
and  the  child  was  held  by  another  party. 
See  Re  Halliday,  17  Eng.  L.  &  £q.  Rep. 
77. 

X,  AhandonnterU  and  deserUofu 

Abandonment  or  desertion  by  the  parent 
is  generally  held  sufficient  ground  for  deny- 
ing the  custody  of  the  child  to  such  parent. 
This  rule  is  applied  where  the  wife,  with- 
out sufficient  cause,  abandons  the  husband 
and  takes  the  infant  with  her.  The  same 
is  also  held  where  a  parent  leaves  the 
child  for  years  with  a  foster  parent. 

So,  a  father  was  held  entitled  to  the 
custody  of  his  children,  where  he  was  a 
proper  person,  and  his  wife  had  abandoned 
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him.    Slater  v.  Slater,  90  Va.  846,  20  S.  %. 
780. 

And  where  a  wife  left  her  husband,  tak- 
ing her  infant  child  with  her,  without  just 
cause,  it  was  held  that  the  father  was 
entitled  to  the  custody  of  the  child,  and 
that  the  mother  was  entitled  to  access  to  it. 
Constable  v.  Constable,  34  Week.  Rep.  649. 

A  husband  and  wife  lived  separate  and 
she  retained  the  child.  On  a  writ  of  habeas 
corpus  brought  by  the  father,  it  was  held 
that  he  was  entitled  to  the  custody  of  the 
child,  where  there  was  not  a  strong  case 
made,  showing  his  unfitness.  Com.  v. 
Briggs,  16  Pick.  5i03.  The  court  said :  "The 
unauthorized  separation  of  the  wife  from 
her  husband  without  any  apparent  justifi- 
able cause  is  a  strong  reason  why  the  child 
should  not  be  restored  to  her." 

A  mother  having  separated  from  her  hus- 
band without  any  apparent  cause,  the 
minor  child  was  taken  by  the  father  home 
to  his  mother,  and  the  wife  subsequently 
brought  habeas  corpus  for  the  custody  of 
the  child.  It  was  held  that  the  court  erred 
in  awarding  the  custody  of  the  child  to  the 
mother.  People  ex  rel.  Rhoades  y.  Hum- 
phreys, 24  Barb.  521.  The  court  said:  "Re- 
garding the  wife  as  having  separated  from 
her  nusband  without  any  sufficient  excuse, 
she  ought  not  to  have  the  custody  of  the 
child,  unless  the  health  and  present  condi- 
tion of  the  child  imperatively  require  it." 

And  on  a  separation  between  the  parents, 
without  any  fault  on  the  part  of  the  hus- 
band, who  was  of  unquestionable  character, 
and  who  was  fit  and  proper  to  discharge 
parental  duties,  it  was  held  that  the  cus- 
tody and  care  of  their  child  should  be  given 
to  him.  People  ex  rel.  Olmstead  v.  01m- 
stead,  27  Barb   9. 

Where  a  husband  and  wife  separated,  an 
action  was  brought  for  the  custody  of  the 
child.  Both  parents  being  equally  fit  to 
have  the  custody  of  the  five-year-old  child, 
it  was  held  proper  to  award  it  to  the 
father.  People  ex  rel.  Sinclair  v.  Sinclair, 
47  Misc.  230,  96  N.  Y.  Supp.  861. 

A  wife  without  .means  separated  from 
her  husband  without  sufficient  cause,  tak- 
ing her  infant  daughter  with  her.  It  was 
held  in  an  action  by  the  father  for  the 
custody  of  his  child  that  he  should  be 
awarded  her  custody,  on  the  ground  that 
it  was  for  the  best  interests  of  the  child 
Re  Tierney,  128  App.  Div.  835,  112  N.  Y 
Supp.  1039. 

And  in  an  action  by  the  father  for  the 
custody  of  his  daughter,  where  the  wife 
abandoned  the  husband,  it  was  held  that 
the  child  should  be  given  to  the  father. 
Lindsey  v.  Lindsey,  14  Gra.  657.  This  was 
on  the  ground  that  the  wife  was  living  with 
another  man,  and  the  surroundings  were 
not  proper  to  raise  a  child. 

And  where  the  wife  had  deserted  the  hus- 
band, it  was  held,  in  an  action  for  the 
custody  of  the  child,  that  he  was  entitled 
to  its  custody.  Miller  v.  Miller,  38  Fla. 
227,  56  Am.  St  Rep.  166,  20  So.  989.  The 
court  said:  "We  conclude  from  the  order 
made  that  the  circuit  judge  was  not  willing, 
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on  the  proofs  before  him,  to  award  to  the 
mother  the  custody  of  the  child,  though  it 
was  of  tender  age  and  a  girl.  From  the 
revelations  of  the  abstract,  the  conclusion 
is  irresistible  that  the  wife  was  without 
sufficient  excuse  in  leaving  her  husband's 
home,  and  thereby  breaking  up  the  family 
ties." 

In  Fitler  v.  Fitler,  2  Phila.  372,  where  a 
wife  had  wrongfully  deserted  her  husband 
and  brought  a  suit  to  compel  him  to  pay  for 
the  support  of  his  children,  it  was  said: 
"Corelative  to  his  duty  of  maintenance  is 
his  right  to  the  custody  of  his  children, 
and  to  the  value  of  their  services  and  labor. 
He  has  a  right  to  direct  their  education, 
and  to  enjoy  their  society.  .  .  .  We  do 
indeed  administer  this  right  of  custody  with 
a  careful  regard  to  the  age  and  condition  of 
the  infant,  and  to  the  character  and  cir- 
cumstances of  the  respective  parents;  but 
the  general  rule  is  (and  that  is  all  I  have 
occasion  to  state  at  present),  that  the 
father  is  entitled  to  the  custody  of  the 
children,  and  it  is  usually  enforced,  unless 
adequate  cause  be  shown  against  enforcing 
it" 

And  a  father  was  held  entitled  to  the 
custody  of  his  child  where  he  and  his  wife 
had  separated,  and  it  was  shown  that  he 
was  a  competent  person,  unless  the  welfare 
of  the  child,  which  was  the  paramount  con- 
sideration, required  another  disposition. 
Ex  parte  Hewitt,  11  Rich.  L.  326 

A  wife  abandoned  her  husbanad  without 
cause,  taking  two  children  with  her.  On 
habeas  corpus  by  the  husband  the  eldest 
was  given  to  him,  and  the  wife  was  given 
six  months  to  repent  and  return  and  bring 
the  youngest  one  back.  Taylor  v.  Taylor, 
103  Va.  750,  50  S.  E.  273. 

In  Nugent  v.  Powell,  4  Wyo.  173,  20 
L.R.A.  199,  62  Am.  St.  Rep.  17,  33  Pac. 
23,  on  the  question  of  heirship  of  an  adopted 
child,  it  was  said:  "But  in  cases  of  aban- 
donment, such  as  is  disclosed  by  this  record, 
the  court  would  hesitate  a  long  time  before 
it  would  restore  to  the  father  the  custody 
of  the  child.  It  may  be  that  even  in  such 
cases  the  law  preserves  a  locus  poerUteivPUB 
for  the  father,  but  proof  of  his  repentance 
ought  to  be  very  convincing  before  he  should 
be  restored  to  his  parental  privileges." 

And  a  mother  who  had  married  after  the 
death  of  her  husband  was  held  not  entitled 
to  the  custody  of  her  child,  where  she  had 
abandoned  its  care  for  nine  years  to  others, 
and  strong  attachments  had  grown  up.  The 
welfare  oi  the  boy  was  best  'preserved  by 
leaving  him  with  his  foster  parents.  Hoxsie 
V.  Potter,  16  R.  I.  374,  17  Atl.  129. 

And  in  an  action  by  the  husband  against 
his  wife  for  the  custody  of  the  two  children, 
where  she  had  been  guilty  of  no  misconduct, 
and  the  children  had  been  abandoned  by 
the  father,  and  it  was  shown  that  he  was 
not  a  suitable  person,  it  was  held  that  the 
mother  should  have  their  custody.  Re 
Watson,  10  Abb.  N.  C.  216.  The  court  said: 
"It  is  true,  as  a  general  proposition,  that 
the  father  is  regarded  as  the  legal  custodian 
of  his  children,  but  this  rule  is  required  to 
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yield  when  the  circumstances  are  such  &? 
to  render  it  evident  that  its  observance 
would  probably  be  injurious  to  the  children 
themselves." 

And  where  a  husband  abandoned  his 
family,  and  the  wife,  on  her  deathbed,  gave 
her  children  to  her  sister,  who  placed  them 
in  a  proper  family,  it  was  held  in  a  habeas 
corpus  proceeding  that  the  father  should 
be  denied  their  custody.  Schroeder  v. 
State,  41  Neb.  745,  60  N.  W.  89,  s.  c.  37 
Neb.  571,  66  N.  W.  307.  The  rule  adopted 
in  this  case  was :  "The  right  to  the  custody 
of  an  infant  child  which  the  law  confers 
upon  the  father  is  not  for  the  benefit  of 
the  father,  but  for  the  benefit  of  the  child." 

In  Norval  v.  Zinsmaster,  57  Neb.  168,  73 
Am.  St.  Rep.  500,  77  N.  W.  373,  the  case 
of  Schroeder  v.  State,  41  Neb.  746,  60  N. 
W.  89,  was  distinguished,  as  that  presented 
a  case  of  afiirmative  unfitness  of  the  father 
and  of  abandonment  of  the  child. 

And  where  a  father  had  abandoned  his 
children,  it  was  held  on  habeas  corpus  that 
lie  was  not  entitled  to  their  custody. 
Schroeder  v.  State,  41  Neb.  746,  60  N.  W. 
89.  In  this  case  the  wife  had  died,  and 
had  placed  the  children  in  the  custody  of 
her  sister,  who  gave  them  to  another  party, 
who  treated  them  as  though  they  were  her 
own  children^ 

The  husband,  after  having  deserted  his 
family,  afterwards  repented,  but  was  held 
not  entitled  to  the  custody  of  his  children, 
who  had  obtained  a  home  with  their  moth- 
er's father  and  were  being  well  cared  for. 
McShan  v.  McShan,  56  Miss.  413.  The 
court  said:  "If  the  husband,  by  miscon- 
duct, breaks  up  the  marital  home,  and  puts 
the  wife  under  necessity  to  seek  shelter 
and  support  elsewhere  for  herself  and  chil- 
dren, and  she  finds  it  in  her  father's  house, 
the  hand  of  the  law  (to  say  the  least  of  it) 
would  be  cruel  indeed  if,  at  the  instance  of 
the  husband,  it  withdrew  from  her  the 
children,  as  young  as  these." 

And  where  a  mother  brought  an  appeal 
from  an  order  of  an  adoption  of  her  child 
by  others,  it  was  held  that  where  the  moth- 
er had  suffered  her  child  to  be  supported 
two  years  as  a  pauper,  and  she  was  able 
to  take  care  of  the  child,  and  had  not  done 
so,  an  order  of  adoption  could  be  made 
without  her  consent.  Purinton  v.  Jamrock, 
195  Mass.  187,  18  L.R.A.(N.S.)  926,  80 
N.  E.  802.  The  court  said:  "The  right  of 
the  parents  is  not  an  absolute  right  of 
property,  but  is  in  the  nature  of  a  trust 
reposed  in  them,  and  is  subject  to  their  cor- 
relative duty  to  care  for  and  protect  the 
child;  and  the  law  secures  their  right  only 
so  long  as  they  shall  discharge  their  obli- 
gation." In  this  case  the  petition  described 
the  child  as  the  child  of  Mary  Jamrock,  a 
single  woman. 

And  a  father  was  denied  the  custody  of 
his  child,  where  he  had  left  it  for  five  years 
with  foster  parents,  and  it  was  for  the 
best  interest  of  the  child  to  continue  with 
them.  Chapsky  v.  Wood,  26  Kan.  650,  40 
Am.  Rep.  321. 

And  where  a  child  had  been  living  with 
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ita  grandparents,  and  the  father  had  neg- 
lected to  give  it  any  of  his  attention,  and 
the  child  had  grown  to  love  its  grandpar- 
ents, it  was  held  that  the  father  was  not 
entitled  to  the  custody  of  the  child.  Coul- 
ter V.  Sypert,  78  Ark.  193,  95  S.  W.  457. 
The  court  said:  "He  has  not  shown  as 
much  concern  and  attachment  for  his  son 
Richmond  as  some  brutes  manifest  for  their 
young.  For  ten  years  he  has  manifested 
an  utter  indifference  for  his  son  and  con- 
tributed nothing  to  his  maintenance  and 
support.  He  has  shown  no  evidence  of  a 
disposition  or  ability  to  discharge  the  du- 
ties of  a  father  to  the  son.  No  ties  of 
affection  of  the  father  for  the  son  exist 
to  be  torn  asunder." 

And  on  a  writ  of  habeas  corpus  brought 
by  a  father  for  the  custody  of  his  son,  it 
was  held  lie  was  not  entitled  to  its  cus- 
tody, on  the  ground  of  desertion,  where  the 
mother  had  parted  from  her  husband,  tak- 
ing the  child  with  her  to  her  brother's 
home,  where  she  subsequently  died,  and  the 
father  had  given  no  assistance  to  the  child. 
Smith  V.  Bragg,  68  Ga.  650.  This  was  un- 
der Georgia  Code,  §  4024,  providing  that 
on  habeas  corpus  on  account  of  the  deten- 
tion of  the  child,  the  court  may  exercise 
its  discretion  as  to  whom  the  custody  of 
such  child  should  be  given.  The  court 
said:  "The  mother  confided  the  child  on 
her  deathbed  to  her  brother  and  sister, 
and  the  only  thing  which  disturbed  the 
peace  of  her  death  was  the  apprehension 
that  her  husband  might  get  the  control  of 
her  child.  He  had  abandoned  it  to  her 
and  her  relations  with  no  legal  steps  to 
recover  the  boy  until  he  might  be  useful 
to  labor,  and  with  no  contribution  to  his 
infantile  support." 

A  father  was  held  estopped  where  he  had 
failed  to  support  his  wife  and  child,  where 
she  was  born  at  her  grandmother's  house, 
and  had  attained  the  age  of  eight  years, 
and  her  mother  had  died.  Paddock  v. 
Eager,  32  N.  Y.  S.  R.  925,  10  N.  Y.  Supp. 
710.  The  long  neglect  of  the  father  and 
the  new  associations  of  the  child  and  the 
dying  requests  of  the  broken-hearted  mother 
were  g^ven  consideration. 

And  where  a  father  had  abandoned  his 
children,  and  subsequently  married  and  ob- 
tained possession  of  his  children  from  their 
grandmother  fraudulently,  and  took  them 
to  a  distant  state,  where  he  had  lived  for 
a  year  previous,  it  was  held  that  he  was 
not  entitled  to  the  children.  Re  Vance,  92 
Cal.  195,  28  Pac.  229.  The  court  said: 
"He  had  left  them  for  years  to  be  supported 
and  cared  for  by  their  grandmother,  and 
had  at  various  times  declared  his  intention 
never  to  reclaim  them.  And  that  he  recog- 
nized the  grandmother's  right  to  their  cus- 
tody will  be  presumed  from  the  fact  that 
he  resorted  to  fraudulent  means  to  get 
them  away  from  her.  If  he  had  considered 
that  he  had  a  right  at  any  time  to  take 
them  away,  presumably  he  would  have  as- 
serted his  right  boldly,  and  no  misrepre- 
sentations or  deceit  would  have  been  used 
to  accomplish  his  purpose." 
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And  on  an  application  by  a  father  for  a 
writ  of  habeas  corpus,  alleging  that  two 
boys,  nineteen  and  fourteen  years  of  age, 
had  been  apprenticed  without  his  knowl- 
edge, it  was-  held  that  the  abandonment 
of  the  children  by  the  father  for  more 
than  eiffht  years  would  render  it  improper 
to  give  nim  the  custody.  Brinster  v.  Comp- 
ton,  68  Ala.  299.  The  court  said:  "When 
an  infant  child  or  minor  is  out  of  the  pos- 
session and  custody  of  the  father,  and  ha- 
beas corpus  is  resorted  to  by  the  latter  to 
obtain  such  custody,  it  does  not  follow, 
as  necessary  matter  of  right,  that  the  pray- 
er of  the  petition  will  be  granted.  The 
court  is  clothed  with  a  sound  discretion  to 
grant  or  refuse  relief,  always  to  be  exer- 
cised for  the  benefit  of  the  infant  pri- 
marily, but  not  arbitrarily,  in  disregard  of 
the  father's  natural  right  to  be  preferred. 
If  the  father  be  reasonably  suitable,  and 
able  to  maintain  and  rear  his  child,  his 
prayer  should  ordinarily  be  granted.  If, 
on  the  other  hand,  he  be  unsuitable  or  un- 
able properly  to  care  for  his  offspring,  and 
especially  if  that  offspring,  having  suffi- 
cient judgment,  prefer  not  to  return  to 
him,  the  court  should  grant  no  relief  in 
tha  premises,  but  leave  the  parties  in 
statu  quo" 

In  Elwood  Electric  Street  R.  Co.  v.  Ross, 
26  Ind.  App.  258,  58  N.  £.  535,  where  a 
child's  mother  was  dead  and  the  child  was 
taken  care  of  by  its  grandparents,  and  was 
killed  by  a  railroad,  its  father  brought  an 
action  for  damages,  and  it  was  claimed  that 
he  had  abandoned  his  child,  that  he  was 
not  entitled  to  its  services,  and  that  he  was 
not  entitled  to  recover.  It  was  held  there 
had  been  no  abandonment.  The  court 
said:  "The  law  is  settled  that  a  father 
is  entitled  to  the  services  and  earnings  of 
his  minor  child,  except  where  he  has  emanci- 
pated such  child." 

In  Rising  v.  Dodge,  2  Duer,  48,  the  court 
said:  "For  aught  that  affirmatively  ap- 
pears, the  father  was  a  fit  person  to  have 
charge  of  the  child.  And  for  aught  that 
appears,  the  mother  was  equally  fitted  for 
the  trust,  and  had  discharged  its  duties 
with  a  wise  regard  to  her  son's  present  and 
future  happiness.  Is  it  clear  that,  on  these 
facts,  the  child  would  have  been  taken 
from  the  mother  and  delivered  to  the 
father?  Is  there  not  some  evidence  of 
abandonment,  not  in  the  offensive  sense  of 
the  term,  but  practically,  of  all  care  over 
and  provision  for  him?" 

XI.    Separating  children, 

A  husband  and  wife  had  separated.  On 
habeas  corpus  by  the  father  it  was  held 
that  the  oldest  boy,  five  years  of  age,  should 
be  delivered  to  the  father,  the  younger 
children  to  remain  with  the  mother.  State 
▼.  Stigall,  22  N.  J.  L.  286.  This  was  on 
the  ground  that  it  was  for  the  best  in- 
terests of  the  children.  The  court  said 
that  at  common  law  the  court  did  not  take 
the  child  from  the  father,  but  since  2  & 
3  Vict.  chap.  54,  §  1,  providing  that  the 
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chancellor,  on  a  petition  by  the  mother  of 
an  infant,  if  under  seven  years,  may  make 
an  order  for  the  delivery  of  such  infant  to 
the  mother,  until  he  attains  such  age,  the 
matter  was  in  the  discretion  of  the  court. 
The  court  said:  "The  principle  of  the 
action  of  the  court,  or  refusal  to  act,  is 
this:  the  power  and  right  of  the  father 
is  allowed  for  the  benefit  of  the  child,  and 
not  to  enable  him  to  govern  with  arbitrary 
caprice  or  tyrannical  control,  so  as  to  sub- 
vert the  very  object  of  the  law  in  giving 
him  the  authority.  Thus,  when  the  children 
would  be  exposed  to  cruelty  or  gross  cor- 
ruption, immoral  principles  or  habits,  or 
the  father  is  not  of  ability  to  provide  for 
the  support,  education,  and  future  pros- 
pects of  the  child,  and  the  mother,  or  per- 
son with  whom  the  child  resides,  is  able, 
the  court  will  make  no  order  granting  the 
custody  of  the  child  to  the  father." 

And  where  a  wife  abandoned  her  hus- 
band and  took  her  children  with  her,  on 
habeas  corpus  brought  by  the  husband,  it 
was  held  that  the  father  should  have  the 
custody  of  the  oldest  boy,  eight  years  old, 
and  the  younger  children  should  be  left 
with  the  mother.  State  ex  rel.  Paine  v. 
Paine,  4  Humph.  523.  This  was  on  the 
ground  that  the  interest  of  the  child  was 
the  paramount  consideration. 

And  where  a  wife  died  and  it  was  claimed 
that  the  husband  gave  the  youngest  child 
to  defendants  under  an  agreement  to  Keep 
her  until  twenty-one  years  of  age,  and  she 
was  cared  for  in  a  suitable  manner,  it  was 
held,  in  an  action  by  the  father  for  the 
custody  of  his  child,  that  defendants  were 
best  suited  to  the  guardianship,  the  father 
never  having  contributed  to  the  support. 
Townsend  v.  Warren,  99  Ga.  105,  24  S.  E. 
960.  In  this  case  the  other  brothers  and 
sisters  remained  with  the  father. 

XII.  Provision   in    decrees   of   divorce 
and  separation. 

a.  Generally. 

The  courts,  in  decrees  of  separation  or 
divorce,  usually  make  some  order  relating 
to  the  custody  of  the  children,  generally 
giving  the  custody  to  the  party  not  in  fault. 
The  power  to  decree  the  custody  is  pro- 
vided for  in  most  states  by  statute.  It 
is  usually  held  that  this  power  is  a  con- 
tinuing one,  and  that  on  different  circum- 
stances arising  the  court  may  change  the 
former  order  and  custody. 

So,  in  a  decree  of  divorce,  the  wife  was 
held  properly  awarded  the  custody  of  the 
child.  Adams  v.  Adams,  1  Duv.  (Ky.) 
169.  The  court  s^id:  "And  therefore, 
whenever  the  parents  are  separated  by  di- 
vorce, although,  prima  facie,  the  abstract 
right  and  duty  of  the  father  are  superior 
to  those  of  the  mother,  yet  the  court,  dis- 
solving the  union,  should  confide  the  care 
and  custody  of  their  infant  child  to  the 
parent  most  trustworthy  and  capable;  and 
if  neither  of  them  shall  be  worthy  of  such 
a  delicate  and  eventful  trust,  the   interest 
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of  the  child  and  of  the  public  may  author- 
ize a  transfer  of  the  custody  to  a  stranger." 

And  in  Campbell  v.  Campbell,  37  Wis. 
208,  a  judgment  of  divorce  granted  a  child 
to  its  mother.  On  a  subsequent  question 
of  alimony  the  court  said:  "The  custody 
of  children  does  not  rest  on  the  legal  rights 
of  the  divorced  parents.  The  fitness  and 
circumstances  of  the  parents,  and  the  age, 
sex,  and  circumstances  of  the  children,  en- 
ter largely  into  the  question.  And  as  most 
of  these  are  essentially  changeable,  it  is 
the  wise  policy  of  the  law  that  the  author- 
ity of  courts  over  the  question  should  sur- 
vive the  judgment  of  divorce  and  be  con- 
tinuing." 

And  where  a  husband  was  granted  a  di- 
vorce, it  was  held  proper  to  award  the  cus- 
tody of  the  children,  fourteen  and  sixteen 
years  of  age,  to  the  father.  Edwards  v. 
Edwards,  23  Ky.  L.  Rep.  1051,  64  S.  W. 
726.  The  court  said:  "The  law  imposes 
upon  the  father  the  duty  of  providing  for 
the  support  of  his  children.  He  is  prima 
facie  entitled  to  their  custody.  The  obli- 
gation of  fitting  these  sons  for  the  duties 
of  life  must  henceforward  be  upon  the 
father,  and  he  is  better  qualified  to  dis- 
charge this  duty  than  the  mother." 

In  an  action  for  a  divorce,  it  was  held 
that  the  mother  was  properly  awarded  the 
custody  of  her  children,  where  they  were 
of  the  age  of  three  years,  and  she  was 
shown  to  be  a  fit  person.  Wagner  v.  Wag- 
ner, 6  Mo.  App.  573. 

A  mother  obtained  the  custody  of  her 
two  minor  children  in  an  action  for  divorce. 
Subsequently  the  father  fraudulently  ob- 
tained their  custody,  and  his  sister  brought 
proceedings  for  adoption,  without  notice  to 
the  mother.  The  mother  brought  an  action 
to  reclaim  them,  which  was  granted,  and 
the  adoption  proceeding  was  held  void. 
Beatty  v.  Davenport,  45  Wash.  555,  122 
Am.  St.  Rep.  037,  88  Pac.  1109,  13  Ann. 
Cas.  585. 

Under  2  Rev.  Stat.  (N.  Y.)  148,  §  1,  pro- 
viding that  when  a  husband  and  wife  live 
in  a  state  of  separation,  on  habeas  corpus 
the  court  may  award  the  custody  of  the 
child  to  the  mother,  it  was  held  that  as 
the  statute  did  not  declare  on  what  grounds 
the  court  should  proceed,  but  left  it  to  the 
discretion  of  the  court,  the  children  were 
consulted;  and  they  were  left  with  ,the 
father,  who  was  proved  to  be  a  fit  and 
proper  person.  People  ex  rel.  Ordronaux 
V.  Chegaray,  18  Wend.  637.  The  court 
said:  "The  statute  under  which  these 
writs  were  sued  out  proceeds  upon  the  as- 
sumption that  the  father  has  the  better 
right." 

And  under  this  statute,  it  was  held  that 
the  children  would  not  be  given  to  the 
wife,  where  she,  without  cause,  separated 
herself  from  her  husband.     People  ex  rel. 

Nickerson  v.  ,  19  Wend.  16.     The 

court  said:  "It  may  be  well  doubted,  I 
think,  whether  this  statute  was  intended 
to  apply  wliere  the  wife  withdraws  from 
the  protection  of  the  husband,  and  lives 
separate  from  him  without  any  reasonable 
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excuse;  because  then  the  separation  would 
be  unauthorized,  and  in  violation  of  the 
law  of  the  land." 

On  a  decree  of  divorce,  it  was  held  that 
the  custody  of  an  infant  child  should  be 
granted  to  the  father,  who  was  found  to 
be  a  suitable  person.  Randall  v.  Randall, 
—  Miss.  —,  28  So.  19. 

And  in  a  suit  for  a  divorce,  the  custody 
of  the  children  was  awarded  to  the  father, 
in  Bakley  v.  Bakley,  —  N.  J.  Eq.  — ,  65 
Atl.  440.  In  this  case,  however,  the  order 
provided  that  the  cause  should  stand  open, 
in  order  to  determine  what  would  be  the 
future  of  the  wife,  "in  the  hope  that  at 
some  future  time  it  may  be  possible  to 
extend  to  her  rights  which  every  court 
wishes  to  extend  to  a  mother." 

And  in  an  action  by  a  husband  against 
his  wife  for  separation,  it  was  held  that 
the  custody  of  the  children  was  in  the 
discretion  of  the  court,  and  giving  them  to 
the  husband  would  not  be  reviewed.  War- 
ing v.  Waring,  100  N.  Y.  570,  3  N.  E.  289. 

After  a  divorce  giving  the  wife  the  cus- 
tody of  the  children,  it  was  held  that  a 
probate  court  could  not  interfere  by  ap- 
pointing a  guardian.  Hoffman  v.  Hoffman, 
16  Ohio  St.  427. 

h.  English,  and  Canadian  statuieB. 

The  common-law  right  of  the  husband  to 
have  control  and  custody  of  his  children 
in  disregard  of  his  wife's  wishes  was  held 
in  such  reverence  tliat  her  rights  were 
slow  in  maturing.  The  first  act  2  &  3  Vict, 
chap.  54  (1839),  authorizing  custody  to 
wife  of  children  under  seven  years  of  age, 
was  held  discretionary  with  the  court.  The 
mother,  if  guilty  of  adultery,  could  not  ob- 
tain this  custody.  The  comments  on  this 
statute  show  an  endeavor  to  construe  it  for 
the  best  interest  of  the  infant.  The  next 
act,  1857,  proo^ided  that  the.  court  could 
make  interim  orders  for  the  benefit  of  the 
children.  So  with  the  act  of  1859.  The 
act  of  1873  provided  that  the  rules  of 
equity  should  prevail,  and  extended  the  age 
of  the  infant  to  sixteen  years.  The  Can- 
ada act  fixed  the  age  at  twelve  years  or 
under.  2  &  3  Vict.  chap.  54  (1839),  pro- 
vides that,  on  petition  ox  the  mother  of  an 
infant  under  seven  years  of  age,  an  order 
may  be  made  that  such  infant  shall  be 
delivered  to  the  custody  of  the  petitioner 
until  attaining  such  age,  provided  that  no 
order  shall  be  made  whereby  any  mother 
against  whom  adultery  shall  be  established 
shall  have  the  custody  of  any  infant. 

A  husband  and  wife  had  separated  and 
the  father  presented  a  petition  that  tlie 
children  should  be  delivered  to  him.  It 
was  held  tbat^  on  account  of  the  profligacy 
of  the  father,  the  custody  should  be  denied 
him.  Warde  v.  Warde,.2  Fhill.  Ch.  786. 
This  was  under  2  &  3  Vict.  chap.  54.  The 
court  said:  "As  to  the  other  children,  who 
are  under  seven  years  of  age,  the  court  has 
an  absolute  control  over  them,  without  re- 
gard to  the  peculiar  common-law  right  of 
the  father  to  the  custody  of  all  his  chil- 
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dren.  I  think  that  is  the  true  construc- 
tion of  the  act;  but,  whether  it  be  so  or 
not,  the  principle  to  which  I  have  adverted 
with  respect  to  the  second  child  would  ap- 
ply equally  to  the  other  two;  and  as  I  am 
obliged  to  remove  one,  I  must  remove  all." 
In  Smart  v.  Smart  [1892]  A.  C.  425,  61 
L.  J.  P.  C.  N.  S.  38,  67  L.  T.  N.  S.  610, 
66  J.  P.  676,  it  was  said  that  the  case  of 
Warde  v.  Warde,  supra,  was  where  two  of 
the  children  were  over  and  two  under  seven 
years  of  age,  and  the  rule  was  laid  down 
that  that  course  should  be  adopted  which 
would  seem  best  for  the  interests  of  the 
child;  and  all  the  children  were  given  to 
the  mother,  rather  than  separate  them. 

In  Be  Halliday,  17  Eng.  L.  &  £q.  Rep. 
77,  the  case  of  Warde  v.  Warde,  supra, 
was  cited  "to  the  effect  that  the  mother 
will  be  allowed  to  assert  her  right  as  a 
wife  without  injury  to  her  feelings  as  a 
mother.  On  the  true  -construction  of  the 
act,  therefore,  I  think  that  the  marital 
duty  is  imposed  as  a  term  controlling  the 
paternal  right.  On  the  extent  of  that  right, 
as  it  originally  existed  at  common  law,  no 
one  entertains  any  doubt.  It  was  an  un- 
limited right  in  the  father,  subject  only  to 
the  control  of  this  court  in  cases  of  gross 
breach  of  duty.  It  may  be  questioned, 
therefore,  whether  in  this  case  any  relief 
could  have  been  sought  independently  of  the 
statute.  I  think  there  is  very  great  diffi- 
culty in  calling  on  the  court  to  exercise  its 
power  to  restrain  a  man  in  his  legal  right." 
In  Re  Leigh,  5  Ont.  Pr.  Rep.  402,  it  was 
said:  "In  Warde  v.  Warde,  supra,  the 
wife  obtained  a  decree  a  mensa  et  thoro, 
and  the  order  was  made  on  her  petition. 
Lord  Cottenham  has  there  enunciated  his 
opinion  of  the  object  of  the  act.  ...  It 
gives  the  court  the  power  of  interfering; 
and  when  the  court  sees  that  the  maternal 
feelings  are  tortured  for  the  purpose  of 
obtaining  anything .  like  an  unjust  advan- 
tage over  the  mother,  that  is  precisely  the. 
case  in  which  it  would  be  called  upon  and 
ought  to  interfere." 

In  Smart  v.  Smart  [1892]  A.  C.  425, 
61  L.  J.  P.  C.  N.  S.  38,  67  L.  T.  N.  S. 
610,  56  J.  P.  676,  it  was  said  that  the 
case  of  Re  Halliday,  17  Jur.  66,  was  under 
the  Talfourd  act  for  a  child  four  years  old, 
and  Turner,  V.  C,  specified  three  features 
of  the  Talfourd  act:  First,  it  did  not  de- 
stroy the  father's  common-law  right,  but 
assumed  it  and  introduced  new  elements. 
Secondly,  it  connected  his  right'  with  his 
marital  duty,  and  imposed  the  marital 
duty  as  the  condition  of  recognizing  the 
paternal  right.  Thirdly,  it  had  regard  to 
the  interest  of  the  child. 

In  Smart  v.  Smart,  supra,  it  was  said 
that  in  the  case  of  Re  Taylor,  L.  R.  4  Ch. 
IHv.  167,  46  L.  J.  Ch.  N.  S.  399,  36  L. 
T.  N.  S.  169,  26  Week.  Rep.  69,  these  prin- 
ciples were  applied  to  the  act  of  1873. 

After  a  husband  died,  the  mother  brought 
an  action  for  the  custody  of  the  three 
youngest  children,  held  by  a  testamentary 
guardian.  It  was  held  she  was  not  com- 
petent to  have  their  custody,  even  if  under 
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seven  years  of  age,  under  the  Talfourd  act, 
and  it  was  for  the  best  interest  of  the 
children  to  remain  where  they  were.  Shil- 
lito  v.  Collett,  8  Week.  Rep.  683.  She  had 
married  again  without  the  knowledge  of  the 
testamentary  guardian.  Kindersley,  V.  C, 
said:  "No  doubt,  she  had  a  right  to  mar- 
ry, if  she  pleased,  but  it  was  not  discreet." 
Then  she  nad  Indian  habits, — that  is,  no 
knowledge  of  economy  or  housekeeping,  and 
had  run  a  milliner's  bill  of  £200  in  two 
months. 

20  &  21  Vict.  chap.  86  (matrimonial 
causes,  act  1857)  (divorce  act),  §  35,  pro- 
vides that  the  court,  in  a  suit  for  separa- 
tion for  nullity  of  marriage,  and  on  any 
petition  for  dissolving  the  marriage,  may 
make  interim  orders  as  it  may  deem  just 
and  proper  for  the  children.  Under  this 
act  in  some  cases  both  parents  were  given 
the  custody.  But  the  custody  was  denied 
to  a  mother  guilty  of  adultery. 

On  an  application  for  an  interim  order 
for  the  custody  of  the  children,  it  was  held 
proper  to  award  the  oldest  child  to  the 
father,  and  the  youngest  child  was  allowed 
to  remain  with  its  mother.  Spratt  v. 
Spratt,  1  Swabey  k  T.  216,  6  Week.  Rep. 
860. 

In  Suggate  v.  Suggate,  1  Swabey  &  T. 
492,  29  L.  J.  Prob.  N.  S.  167,  8  Week.  Rep. 
20,  which  was  a  suit  for  separation  by  the 
wife  on  account  of  the  husband's  cruelty, 
it  was  held  that  the  children  should  be 
given  to  the  mother  until  they  should  reach 
the  age  of  fourteen  years,  and  she  was.  de- 
creed a  separation. 

24  &  25  Vict,  (conjugal  rights  in  Scot- 
land) (1861)  chap.  86,  §  9,  provide  that 
in  any  action  for  separation  or  for  divorce, 
the  court  may  make  such  orders  as  to  it 
shall  seem  just  and  proper  with  respect 
to  the  custody  of  children. 

Where  a  wife  had  separated  from  her 
husband  because  he  had  seduced  a  young 
domestic,  and  the  mother  brought  a  suit  to 
obtain  possession  of  the  children,  it  was 
held  that  she  was  entitled  to  the  custody 
of  the  two  youngest  children,  and  thA.t  he 
was  entitled  to  the  custody  of  the  other 
children  until  further  order  of  the  court. 
In  this  case,  taking  into  consideration  his 
life  otherwise,  this  one  act  was  held  not 
sufficient  to  deprive  him  of  the  entire  com- 
panionship of  all  his  children.  Symington 
V.  Symington,  L.  R.  2  H.  L.  Sc  App.  Gas. 
415.  In  this  case,  24  &  25  Vict.  chap.  86, 
§  9,  applying  to  Scotland,  similar  to  20  & 
21  Vict.  chap.  85,  §  35,  providing  that  in 
actions  for  separations  or  divorces,  a  court 
may  make  such  orders  as  shall  seem  just 
and  proper  for  the  custody  of  the  children, 
was  held  to  give  the  court  discretion  and 
was  not  mandatory.  This  was  an  action  for 
divorce,  which  was  granted. 

A  husband  obtained  a  divorce  on  the 
ground  of  his  wife's  adultery,  taking  the 
two  minor  children  with  him.  The  mother 
married  the  corespondent  and  the  father 
married  again.  The  father  refused  the 
mother  access  to  the  children,  and  she 
brought  an  action  which  failed.     Handley 
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V.  Handley  [1891]  P.  124,  63  L.  T.  N.  S. 
635,  39  Week.  Rep.  97,  65  J.  P.  293.  It 
was  held  that  from  the  practice  under  the 
Talfourd  act,  2  &  3  Vict.  64,  §  4,  access  to 
her  children  by  a  mother  against  whom 
adultery  had  been  established  could  not  be 
given.  The  law  was  now  regulated  by  the 
divorce  act  1857,  §  36,  providing  that  in  a 
divorce  decree  the  court  may  make  such 
order  for  the  custody  of  the  children  as 
may  seem  proper.  It  was  held  further  that 
there  were  not  in  this  case  circumstances 
which  would  justify  giving  the  mother  ac- 
cess. 

The  provision  allowing  the  custody  to  be 
given  to  the  mother  was  enlarged,  fixing 
the  age  of  the  infant  at  sixteen  years  or 
under.  This,  with  the  judicature  act  of 
1873,  prescribing  that  the  rules  of  equity 
shall  prevail,  has  inclined  the  courts  to 
look  with  more  favor  on  the  mother.  36 
Vict.  chap.  12  (1873),  provides  that  the 
court  of  chancery  in  England  or  Ireland, 
on  petition  by  next  friend  or  mother  of  an 
infant  under  sixteen  years  of  age,  may  or- 
der such  infant  to  be  delivered  to  the 
mother  until  she  attains  such  age. 

A  mariner  was  prosecuted  for  bigamy, 
but  was  acquitted  for  want  of  proof  that 
the  first  wife  was  living.  He  brought  this 
action  for  the  custody  of  a  child  by  his 
second  wife.  He  was  held  not  entitled  to 
the  child.  Re  Brown,  L.  R.  13  Q.  B.  Div. 
614.  Judicature  act  1873,  §  26,  subsec.  10, 
provides  that  in  questions  relating  to  the 
custody  of  infants,  the  rules  of  equity  shall 
prevail.  36  &  37  Vict.  chap.  12  authorizes 
giving  the  custody  of  infants  to  the  mother 
until  sixteen  years  of  age.  Lindley,  L.  J., 
said:  ''We  are  asked  to  hand  over  the 
child  to  the  custody  of  a  man  without  a 
home,  and  apparently  an  unreliable  person, 
who  does  not  suggest  what  he  is  able  to 
do  for  her,  but  who  stands  upon  his  strict 
legal  rights  as  her  father." 

A  husband,  in  India,  sent  his  wife  home 
with  their  child.  Another  was  born  short- 
ly afterwards  in  England.  The  mother 
brought  a  petition  under  infants  act  36  & 
37  Vict.  chap.  12  (1873),  providing  that 
the  court,  on  petition  of  a  mother  of  an 
infant  under  sixt«en  years,  may  order  such 
infant  to  be  placed  in  the  custody  of  the 
mother  until  sixteen  years  of  age.  It  was 
held  that  these  children  under  nine  years 
of  age  should  be  given  to  the  custody  of 
the  mother,  where  the  father,  without  justi- 
fiable cause,  had  separated  himself  from 
her.  Re  Elderton,  60  L.  T.  N.  S.  26,  63 
L.  J.  Ch.  N.  S.  258,  60  L.  T.  N.  8.  26,  32 
Week.  Rep.  227,  48  J.  P.  341. 

And  a  mother  was  held  entitled  to  the 
custody  of  her  child  where  the  father  had 
kidnapped  the  child  and  abandoned  the 
family,  and  was  a  corespondent  in  a  divorce 
suit.  Re  Tavlor,  L.  R.  4  Ch.  Div.  157, 
(1876)  46  L.'  J.  Ch.  N.  S.  399,  36  L.  T. 
N.  S.  169,  26  Week.  Rep.  69,  36  &  37  Vict, 
chap.  12,  repealing  2  &  3  Vict.  chap.  64, 
provides  that  a  mother  may  be  awarded 
the  custody  of  her  infant  under  sixteen 
vears  of  age,  by  the  high  court  of  chancery. 
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49  &  60  Vict.  chap.  27  (guardianship  of 
infant)  (1886)  provides  that  where  a  de- 
cree for  separation  or  decree  for  divorce 
shall  be  pronounced,  •  a  court  may  declare 
the  parent  by  reason  of  whose  misconduct 
such  decree  is  made  to  be  a  person  unfit  to 
have  the  custody  of  the  children,  and  such 
parent  shall  not,  on  the  death  of  the  other, 
be  entitled  to  the  custody  of  such  children. 

In  an  application  by  a  mother  under  49 
&  60  Vict.  chap.  27  (1886),  authorizing 
the  custody  of  a  child  under  sixteen  years 
of  age  to  be  given  to  the  mother,  it  was 
held  that  an  infant  son  should  be  delivered 
to  the  custody  of  the  mother,  where  the 
father  had  separated  from  his  wife,  and 
was  living  with  one  of  his  pupils  in  appar- 
ent adulterous  relations.  Re  Witten,  67  L. 
T.  N.  S.  336. 

A  husband  was  sentenced  to  penal  servi- 
tude for  murderous  assault  on  his  wife. 
It  was  held  that,  under  49  &  60  Vict.  chap. 
27,  a  decree  of  judicial  separation  and  an 
order  that  the  husband  was  not  entitled 
to  the  custody  of  the  child  should  be  made. 
Handford  v.  Handford,  63  L.  T.  N.  S.  256. 

A  husband  and  wife  having  been  living 
apart,  it  was  held  proper  for  the  mother 
to  have  the  custody  of  the  child,  under 
twelve  years  of  age,  where  it  was  shown 
that  the  husband  had  vicious  habits  and 
was  cruel.  Re  Davis,  3  Ch.  Chamb.  Rep. 
(Ont.)  277.  Imperial  act,  2  &  3  Vict.  chap. 
64,  provides  that  the  custody  of  children 
under  twelve  years  of  age  may  be  given  to 
the  mother. 

A  wife  who  had  separated  from  her  hus- 
band without  just  cause  was  held  not  en- 
titled to  recover  the  custody  of  her  child. 
Re  Leigh,  6  Ont.  Pr.  Rep.  402.  The  court 
said:  "Our  act,  Consol.  Stat.  (U.  C.) 
chap.  74,  §  8,  is  identical  with  the  imperial 
statute  2  &  3  Vict.  chap.  64,  with  the  ex- 
ception that  in  our  act  the  age  of  twelve 
years  is  substituted  for  seven  years,  and 
that  the  jurisdiction  which  the  English  act 
confers  on  the  lord  chancellor  and  master 
of  the  rolls  is,  by  our  act,  conferred  upon 
the  superior  courts  of  law  and  equity,  or 
any  judge  of  such  courts.  From  all  the 
above  cases,  the  true  principle  to  be  col- 
lected, I  think,  is,  that  the  court  or  a  judge, 
in  the  exercise  of  the  discretion  conferred 
by  the  act,  is  bound  to  recognize  the  com- 
mon-law right  of  the  father,  and  should  not 
assume  to  impair  or  interfere  with  that 
right,  so  long  as  the  father  fails  not  in  the 
due  discharge  of  his  marital  duties." 

The  Canadian  statutes  authorize  giving 
the  custody  to  the  mother  until  the  child 
is  twelve  years  of  age.  It  is  held  that 
the  welfare  of  the  infant  will  be  considered. 
Consol.  Stat.  (U.  C.)  chap.  74,  §  8  (1859) 
(guardians  and  the  custody  of  infants), 
§  8,  provides  that  the  court  or  judge,  on 
the  petition  of  the  mother  of  an  infant, 
may  make  an  order,  if  such  infant  be  with- 
in the  age  of  twelve  years,  for  the  delivery 
of  such  infant  to  the  petitioner  until  it 
attains  the   age   of  twelve  years. 

A  wife  separated  from  her  husband,  tak- 
ing  her   three   children   with    her,   on   the 
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ground  of  his  drunken  habits.  He  brought 
an  action  for  the  custody  of  the  children, 
and  proceeded  to  make  charges  against  his 
wife,  which  the  court  held  to  be  false.  It 
was  held  that  the  mother,  who  had  ample 
means,  should  retain  the  custody  of  her 
children.  Smart  v.  Smart  [1892]  A.  C.  425 
(on  appeal  from  Ontario).  In  this  case 
the  statutes,  Talfourd's  act  1839,  giving 
the  mother  the  custody  of  children  under 
seven  years,  the  act  of  1873,  raising  the 
limit  to  sixteen  years,  and  18  Vict.  chap. 
126  (Can.),  fixing  the  limit  at  twelve  years, 
were  reviewed.  Hobhouse,  L.  J.,  said: 
''The  course  of  legislation  shews  distinctly 
a  growing  sense  that  the  power  formerly 
accorded  by  law  to  fathers  of  families  was 
excessiS'e,  and  that  the  welfare  of  the  chil- 
dren required  that  it  should  be  cut  down." 


c.  Adultery, 

Generally  the  guilty  party  will  be  de- 
nied the  custody  of  the  children.  2  &  3 
Vict.  chap.  54,  provided  that  no  mother 
against  whom  the  charge  of  adultery  is  es- 
tablished shall  be  given  the  custody  of  the 
children, — ».  €.,  under  seven  years  of  age. 
But  in  some  early  cases  it  was  held  that  a 
father  living  in  open  adultery  might  have 
the  custody  of  the  children.  Such  is  not 
now  the  rule,  although,  where  the  party  has 
reformed,  it  has  been  held  best  for  the  in- 
fant that  the  lapse  from  virtue,  repented 
of,  should  not  forever  bar  the  parental  re- 
lation. 

So,  where  the  wife  obtained  a  divorce 
from  her  husband  on  the  ground  of  adult- 
ery, she  was  decreed  the  custody  of  her 
daughters,  and  the  court  made  her  an  an- 
nual allowance  for  their  support.  Jeans 
V.  Jeans,  2  Harr.  (Del.)  142.  The  ques- 
tion in  this  case  was  as  to  the  division  of 
property. 

So  in  Rice  v.  Rice,  6  Ind.  300;  Crabtree 
▼.  Crabtree,  27  Ky.  L.  Rep.  435,  85  S.  W. 
211;  Million  v.  Million,  106  Mo.  App.  680, 
80  S.  W.  290;  Small  v.  Small,  28  Neb.  843, 
45  N.  W.  248;  Codd  v.  Codd,  2  Johns.  Ch. 
141;  Noel  v.  Noel,  24  N.  J.  Eq.  137:  Price 
V.  Price,  55  N.  Y.  656;  McNeir  v.  McNeir, 
129  N.  Y.  Supp.  481;  Williams  v.  Williams, 
4  Desauss.  Eq.  183;  Griffin  v.  Griffin,  18 
Utah,  98,  65  Pac.  84 ;  Wcblev  v.  Webley,  64 
L.  T.  N.  S.  839;  Hyde  v.  Hyde,  29  L.  J. 
Prob.  N.  S.  150;  Skinner  v.  Skinner,  L.  R. 
13  Prob.  Div.  90,  57  L.  J.  Prob.  N.  S.  104, 
58  L.  T.  N.  S.  923,  36  Week.  Rep.  912,  52 
J.  P.  406  (distinguished  in  Woolnoth  v. 
Woolnoth,  86  L.  T.  N..  S.  598,  18  Times 
L.  R.  453) ;  Johnson  y.  Johnson,  36  111. 
App.   152. 

After  a  divorce  making  no  provision  for 
the  child,  the  father  brought  a  writ  of  ha- 
beas corpus  to  obtain  the  custody  of  the 
female  infant.  It  was  held  that  the  writ 
was  properly  denied  on  the  ground  of  the 
father's  unfitness.  Cocke  v.  Hannura,  39 
Miss.  423.  In  this  case  the  father  had  been 
divorced  from  two  wives  on  account  of  his 
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adultery,  and  it  was  shown  that  the  mother 
of  the  child  was  able  properly  to  care  for 
and  educate  her,  and  she  then  moved  in 
good  society. 

On  a  decree  of  divorce  for  adultery  by 
the  husband,  no  order  was  made  as  to  the 
custody,  of  the  children.  The  son  lived  with 
his  father,  and  the  daughter  lived  with  the 
mother  and  her  second  husband,  as  the 
mother  had  remarried  The  father  clan- 
destinely carried  the  daughter  oflf  to  New 
York.  On  an  application  in  the  court  which 
made  the  decree,  it  was  held  that  the  father 
was  not  a  proper  person  to  be  intrusted 
with  the  custody  of  the  infant  daughter 
without  the  superintending  care  of  the 
mother.  Cook  v.  Cook,  1  Barb.  Ch.  639. 
In  this  case  the  conduct  of  both  parties 
previous  to  the  divorce  was  bad,  but  since 
her  remarriage  there  had  been  nothing  to 
excite  suspicion.  On  the  other  hand,  the 
father  made  no  denial  of  the  charges  of 
adultery. 

A  father,  where  his  wife  had  died,  was 
held  not  entitled  to  tlie  guardianship  of 
his  children,  wJiere  he  was  living  in  open 
adultery,  and  had  encouraged  his  children 
in  vicious  habits.  Wellesley  v.  Wellesley, 
2  Bligh,  N.  R.  124.  The  court  said:  "I 
apprehend  it  is  impossible  to  say  that  the 
father  has  that  absolute  right  which  is  con- 
tended for  at  the  bar.  What  are  the 
grounds  on  which  the  custody  of  the  chil- 
dren is  given  to  the  father?  First,  pro- 
tection; then  care  and  education.  Is  it  not 
clear  that  if  the  father  does  not  give  that 
protection,  does  not  maintain  the  child, 
that  the  law  interferes,  for  the  purpose  of 
compelling  the  maintenance  of  that  child? 
Is  it  not  clear  that  if  the  father  cruelly 
treats  the  child  in  any  manner,  that  a 
court  of  criminal  jurisdiction  will  inter- 
fere, for  the  purpose  of  preventing  that 
treatment?  Is  it  to  be  said,  then,  there  is 
no  jurisdiction  whatsoever  in  this  country 
that  can  control  the  conduct  of  the  father 
in  the  education  of  his  children?" 

And  a  father  was  held  to  be  the  proper 
person  for  the  custody  of  the  minor  chil- 
dren, in  an  action  for  divorce  on  the 
ground  of  adultery  of  the  wife,  where  she 
was  imn)oral  and  incompetent.  Hansford 
V.  Hansford,  10  Ala.  561. 

So,  where  the  mother  was  a  music-hall 
dancer,  and  the  husband  obtained  a  divorce 
on  the  ground  of  adultery.  Hadley  v.  For- 
rest,  112   Iowa,   125,   83   N.   W.   822. 

So  in  Brown  v.  Brown,  71  Kan.  868,  81 
Pac.  199;  Krcmelberg  v.  Kremelberg,  52 
Md.  553;  J.  F.  C.  v.  M.  E.  6  Rob.  (La.)- 
135;  Uhlmann  v.  Uhlmann,  17  Abb.  N.  C. 
236;  Mills  v.  Mills,  47  Or.  246,  83  Pac. 
390;  Evans  v.  Evans,  —  Tenn.  — ,  57  S. 
W.  367;  Cozard  v.  Cozard,  48  Wash.  124, 
92  Pac.  935;  Boyd  v.  Boyd,  1  Swabey  &  T. 
562. 

A  mother  was  divorced  from  her  husband 
on  account  of  her  adultery,  and  she  sub- 
sequently married  the  corespondent.  It 
was  held  that  she  was  unfit  to  have  the 
custody  of  her  child,  who,  after  the  divorce, 
lived  with  her  aunt.     Re  Steele,   107   Mo. 
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App.'567,  81  S.  VV.  1182.  In  this  case  the 
father  had  died. 

And  where  a  divorce  was  given  to  the 
husband  on  account  of  the  adultery  of  the 
wife,  it  was  held  proper  to  give  the  cus- 
tody of  the  children  to  the  father,  under 
Kentucky  Stat.  §  2123,  providing  that,  in 
the  action  for  divorce  or  afterwards,  the 
court  may  make  such  order  for  the  cus- 
tody of  the  children  as  will  be  for  their 
interest  and  welfare.  Goodridge  v.  Good- 
ridge,  25  Ky.  L.  Rep.  649,  76  S.  W.  164. 

A  wife  abandoned  her  child  and  obtained 
a  divorce  in  North  Dakota  and  remarried. 
The  father  obtained  a  divorce  on  the  ground 
of  adultery  as  the  effect  of  her  remarriage. 
The  child  of  three  years  was  retained  by 
the  father.  The  mother  was  held  entitled 
to  have  access  to  see  the  child.  McGown 
v.  McGown,  29  App.  Div.  628,  53  N.  Y. 
Supp.  1108,  affirming  22  Misc.  307,  49  N. 
Y.  Supp.  996,  Van  Brunt,  P.  J.,  dissenting, 
said:  '"It  is  a  familiar  rule  in  the  law  of 
our  state  that  where  a  divorce  is  granted 
on  the  ground  of  the  adultery  of  the  wife, 
she  ceases  to  have  any  right  to  the  control, 
education,  or  companionship  of  her  minor 
children,  whether  the  final  decree  awards 
the  custody  of  the  children  to  the  father 
or  is  silent  on  that  subject.  There  have 
been  instances  where  the  child  is  of  such 
tender  ago  that  it  is  absolutely^  necessary 
that  it  should  be  placed  in  the  mother's 
custody,  in  which  this  rule  has  been  re- 
laxed. But  where  it  appears  that  the  wife 
is  divorced  because  of  her  adultery,  and 
she  has  continued  such  adulterous  inter- 
course, there  has  been  no  case  (unless  the 
feature  above  mentioned  was  present)  in 
which  she  has  been  allowed  the  companion- 
ship of  or  intercourse  with  her  children." 

And  a  .decree  of  divorce  for  adultery  of 
the  wife  was  held  erroneous  in  giving  her 
father  the  custody  of  the  children.  The 
husband  was  held  entitled  to  their  custody. 
Jackson  v.  Jackson,  8  Or.  402.  Oregon  Civ. 
Code,  §  497,  provides  that,  on  divorce,  the 
court  may  decree  for  the  future  care  and 
custody  of  the  minor  children  of  the  mar- 
riage as  it  may  deem  just  and  proper,  hav- 
ing due  regard  to  the  age  and  sex  of  such 
children,  and  unless  manifestly  improper, 
giving  the  preference  to  the  party  not  in 
fault. 

In  Com.  y.  Addicks,  2  Serg.  &  R.  174,  the 
court  said:  "At  the  present  moment  they 
may  not  reflect  on  the  subject,  but  they 
soon  will;  and  when  they  inquire  why  it 
was  that  they  were  separated  from  their 
.mother,  they  will  be  taught,  as  far  as  our 
opinions  can  teach  them,  that  in  good  for- 
tune or  in  bad,  in  sickness  or  in  health, 
in  happiness  or  in  misery,  the  marriage 
contract,  unless  dissolved  by  the  law  of 
the  country,  is  sacred  and  inviolable." 

And  where  a  marriage  had  been  dissolved 
on  the  ground  of  the  wife's  adultery,  it  was 
held  she  should  not  be  awarded  the  cus- 
tody of  the  children.  Bent  v.  Bent,  30 
L.  J.  Prob.  N.  S.  175,  2  Swabey  &  T.  392, 
6  L.  T.  N.  S.  139. 

In  a  suit  for  dissolution  of  marriage  by 
41  L.R.A.(N.S.) 


a  husband,  on  the  ground  of  the  wife's 
adultery,  it  was  held  that  it  should  be 
dismissed  on  account  of  the  husband's  mari- 
tal conduct.  It  was  held  that  the  court 
had  no  power  to  make  an  order  as  to  the 
custody  of  the  children,  or  access  to  them. 
Seddon  v.  Seddon  k  Doyle,  31  L.  J.  Prob. 
N.  S.  101.  Judge  Ordinary  said:  "It  will 
probably  have  a  salutary  effect  on  the  in- 
terests of  public  morality  that  it  should 
be  known  that  a  woman,  if  found  guilty  of 
adultery,  will  forfeit,  as  far  as  this  court 
is  concerned,  all  right  to  the  custody  of, 
or  access  to,  her  children." 

But  in  Rex  v.  Greenhill,  4  Ad.  &  El.  624, 
a  father  was  allowed  the  custody  of  his 
children  as  against  his  wife,  although  he 
was  living  in  open  adultery.  Denman,  Ch. 
J.,  said:  "When  ah  infant  is  brought  be- 
fore the  court  by  habeas  corpus,  if  he  be 
of  an  age  to  exercise  a  choice,  the  court 
leaves  him  to  elect  where  he  will  go.  If 
he  be  not  of  that  age,  and  a  want  of  direc- 
tion would  only  expose  him  to  dangers  or 
seductions,  the  court  must  make  an  order 
for  his  being  placed  in  the  proper  custody. 
The  only  question  then  is,  what  is  to  be 
considered  the  proper  custody;  and  that 
undoubtedly  is  the  custody  of  the  father. 
The  court  has,  it  is  true,  intimated  that  the 
right  of  the  father  would  not  be  acted  upon 
where  the  enforcement  of  it  would  be  at- 
tended with  danger  to  the  child;  as  where 
there  was  an  apprehension  of  cruelty,  or 
of  contamination  by  some  exhibition  of 
gross  profligacy.  But  here  it  is  impossible 
to  say  that  such  danger  exists." 

In  Re  Moore,  11  Ir.  C.  L.  Rep.  1,  the 
case  of  Rex  v.  Greenhill,  supra,  was  dis- 
tinguished, and  the  court  said :  "  The 
court  has,  it  is  true,  intimated  that  the 
right  of  the  father  would  not  be  acted  up- 
on where  the  enforcement  of  it  would  be 
attended  with  danger  to  the  child;  as 
where  there  was  an  apprehension  of  cruel- 
ty or  of  contamination  by  some  exhibition 
of  gross  profligacy.'  It  is  plain  that  these 
two  instances  were  given  by  the  learned 
chief  justice  merely  as  illustrative  of  what 
he  meant  to  convey  by  the  term  *danger 
to  the  child;'  but  not  as  an  enumeration  of 
the  dangers  which  a  court  of  law  would 
hold  sufficient  to  displace  the  parent's 
right." 

A  father  who  was  living  in  adultery 
placed  his  child  in  school,  where  the  mother 
went  to  see  her,  and  was  refused  access 
to  the  child.  Subsequently  she  brought  an 
action  for  her  custody.  It  was  held  that 
although  the  mother  was  a  competent  and 
fit  person  and  the  father  was  living  in 
adultery,  the  court  had  no  jurisdiction  to 
deprive  the  father  of  the  custody  of  the 
child.  Ball  v.  Ball,  2  Sim.  35.  The  vice 
chancellor  said:  "This  court  has  nothing 
to  do  with  the  fact  of  the  father's  adultery, 
unless  the  father  brings  the  child  into  con- 
tact with  the  woman.  All  the  cases  on  this 
subject  go  upon  that  distinction,  when 
adultery  is  the  ground  of  a  petition  for  de- 
priving the  father  of  his  common-law  right 
over  the  custody  of  his  children," 
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A  wife  brought  an  action  for  separation 
from  her  husband  on  the  ground  of  deser- 
tion and  adultery.  It  was  held  that  the 
father  would  not  be  denied  the  custody  of 
his  children.  49  &  50  Vict.  chap.  27*  (1886) 
provides  that,  on  a  decree  for  separation, 
the  court  may  declare  the  parent  unfit  for 
the  custody  of  the  children.  Woolnoth  v. 
Woolnoth,  Q6  L.  T.  N.  S.  698.  The  court 
said :  "Adultery,  desertion,  and  cruelty  are 
the  common  incidents  of  suits  instituted 
for  judicial  separation;  but  it  does  not 
follow,  as  a  matter  of  course,  that  the 
party  found  guilty  should  be  forever  de- 
prived of  the  custody  of  his  children.  The 
court  is  not  inclined  to  cast  such  a  stigma 
upon  a  husband  without  a  very  strong  case 
is  made  out  against  him.  That  is  not  so 
in  the  present  instance,  and  the  declara- 
tion must  be  refused." 

In  a  divorce  suit  where  the  wife,  sup- 
posing the  husband  to  be  dead,  had  re- 
married, the  court  granted  him  a  divorce 
on  the  ground  of  adultery  of  the  wife.  It 
was  held  that  the  motner  was  properly 
granted  the  custody  of  the  children.  Lusk 
V.  Lusk,  28  Mo.  91.  The  court  said:  "If 
the  party  against  whom  the. decree  is  ren- 
dered is  unfit  to  be  trusted  with  the  care 
and  education  of  the  children,  they  ought 
to  be  assigned  to  the  custody  of  the  other 
parent;  but  it  does  not  follow  as  a  matter 
of  course  that  the  party  prevailing  in  the 
suit  shall  have  the  care  of  the  children." 

And  where  a  husband  obtained  a  divorce 
from  his  wife  for  bigamy  and  adultery,  it 
was  held  that  the  custody  of  the  children 
was  properly  awarded  to  the  wife.  Has- 
kell V.  Haskell,  152  Mass.  16,  24  N.  E. 
869.  The  court  said:  "We  know  of  no 
absolute  rule  of  law  that  the  father  is  en- 
titled to  the  custody  of  the  children  when 
he  obtains  a  divorce  from  the  bonds  of 
matrimony  on  the  ground  of  bigamy  and 
adultery  committed  by  the  wife.  We  see 
no  error  of  law  in  the  exceptions." 

A  husband  obtained  a  divorce  from  his 
wife  in  New  Jersey  by  publication  on  the 
ground  of  adultery,  and  subsequently 
brought  a  suit  in  Illinois  to  recover  posses* 
sion  of  the  child,  which  she  had  taken  to 
Illinois.  She  had  subsequently  married  the 
correspondent.  It  was  held,  as  she  was  liv- 
ing a  reputable  life,  she  would  not  be  de- 
prived of  the  custody  of  the  child.  People 
ex  rel.  Hickey  v.  Hickey,  86  111.  App.  20. 
This  was  on  the  ground  that  the  court  re- 
sisted the  efforts  to  take  the  child  out  of 
the  Illinois  court,  and  the  mother  had  be- 
come a  respectable  citizen.    . 

Iowa  Code,  §  3180,  provides  that  subse- 
quent changes  in  the  decree  of  divorce  in 
regard  to  the  custody  of  the  children  may 
be  made  when  circumstances  render  them 
expedient.  Where  both  of  the  parents  were 
guilty  of  adultery,  but  the  wife  had  re- 
formed, it  was  held  proper  to  change  the 
order  giving  the  custody  of  the  children  to 
the  father,  and  give  it  to  the  mother,>who 
was  financially  able  to  care  for  the  chil- 
dren. Lindquist  v.  Lindquist,  148  Iowa, 
259,  126  N.  W.  1109. 
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And,  where  the  children  were  given  to 
the  mother  in  a  decree  of  divorce,  the  modi- 
fication of  the  decree  giving  the  custody  of 
the  child  to  the  father  was  held  erroneous. 
Kncpper  v.  Knepper,  139  Mo.  App.  493, 
122  S.  W.  1117.  In  this  case  the  wife  and 
a  man  other  than  her  husband,  whom  she 
subsequently  married,  registered  at  a  hotel 
as  man  and  wife.  The  court  said:  "We 
place  plaintiff  on  probation,  and  should  she 
backslide  again,  it  will  be  at  the  cost  of 
losing  her  child." 

A  wife  obtained  a  divorce,  on  the  ground 
of  her  husband's  adultery  and  cruelty,  and 
the  custody  of  the  children,  a  boy  and  a 
girl,  was  awarded  to  her.  The  respondent 
afterwards  married  a  woman  of  unquestion- 
able character.  The  mother  of  the  children 
was  living  in  a  doubtful  manner.  The 
court  held  that  the  custody  of  the  children 
should  be  given  to  the  father,  and  the  order 
was  changed.  Witt  v.  Witt,  64  L.  T.  N.  S. 
121,  [1891]  P.  163,  60  L.  J.  Prob.  N.  S.  63, 
39  Week.  Rep.  432,  55  J.  P.  184. 

See  Richardson  v.  Richardson,  36  Wash 
272,  78   Pac.  920;   Wallace  v.  Wallace,  26 
S.  D.  229,  128  N.  W.  143;  Brown  v.  Brown, 
63  Mo.  App.  463;  Eckhard  Y.  Eckharc^  29 
Neb.  467,  46  N.  W.  466. 

d.  Immorality* 

The  immorality  of  a  parent  or  the  sur- 
roundings where  he  makes  his  hoitie  is  held 
sufficient  ground  to  deprive  him  of  the  cus- 
tody of  his  children. 

So,  where  a  wife  obtained  a  divorce  from 
her  husband  and  a  decree  for  the  custody  of 
the  child,'  and  an  allowance,  and  the  father 
of  the  child  sent  a  monthly  allowance  for 
the  support  of  the  child  to  its  mother,  who 
used  only  about  one  fourth  of  it  for  the 
child,  it  was  held  that  the  decree  should 
be  modified  by  giving  the  father  the  cus- 
tody, where  the  mother  had  married  again 
and  was  using  the  money  to  support  her 
husband,  and  the  child,  three  and  a  half 
years  old,  had  learned  to  swear  and  use 
vulgar  language.  Crater  v.  Crater,  135 
Cal.  633,  67  Pac.  1049. 

And  a  father  was  held  entitled  to  the 
custody  of  his  child,  although  he  had  been 
guilty  of  such  cruel  treatment  as  to  pre- 
clude him  from  a  divorce,  where  the  wife 
had  acquired  the  habit  of  using  opium  and 
her  reputation  was  bad.  Finley  v.  Finley, 
8  Ky.  L.  Rep.  606,  2  S.  W.  664. 

And  where  a  wife  obtained  a  divorce  from 
her  husband  and  afterwards  filed  a  bill  for 
the  custody  of  her  two  children,  it  was 
held  that  she  was  entitled  to  the  custody 
of  them,  on  the  ground  of  the  father's  un- 
fitness in  leading  an  immoral  life.  Cowls 
V.  Cowls,  8  111.  436. 

A  decree  of  divorce  granted  the  custody  of 
the  child  to  the  mother.  A  petition  alleged 
the  discovery  of  new  evidence  showing  that 
the  mother  had  been  immoral  prior  to  and 
since  the  decree,  and  that  the  child  was 
living  with  her  mother  and  grandmother, 
and  all  of  that  family  were  immoral.  It 
was  held  that,  as  the  child  had  reached  an 
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age  when  it  was  liable  to  be  corrupted,  it 
should  be  taken  from  the  mother  and  given 
to  the  father,  although  these  conditions  ex- 
isted at  the  time  of  the  original  decree. 
West  V.  West,  94  Mo.  App.  683,  68  S.  W. 
753.  The  court  said:  "In  divorce  and 
habeas  corpus  proceedings,  when  the  custody 
of  a  child  is  the  subject  of  controversy,  'the 
guiding  star  for  the  court  to  follow  is  the 
good  of  the  child."* 

And  in  an  action  for  divorce  on  the 
ground  of  desertion  by  a  wife,  it  was  held 
that  the  father  should  have  the  custody  of 
the  child,  where  the  mother  had  taken  it  to 
her  parents,  who  resided  in  what  is  known 
as  "Red  Light"  portion  of  the  town.  Blid 
V.  Blid,  82  Neb.  294,  117  N.  W.  700.  This 
house  was  built  when  the  town  was  new 
and  the  parents  were  not  responsible  for 
the  surroundings,  but  it  was  held  not  a 
proper  place  for  the  children. 

Evidence  of  the  bad  character  of  the 
wife's  father,  with  whom  she  lived,  and  of 
the  love  of  the  husband's  sister  for  the 
child,  was  competent  to  determine  its  cus- 
tody. Bush  V.  Bush,  —  Tex.  Civ.  App.  — , 
103  S.  W.  217. 

The  mother  was  held  not  a  proper  party 
to  have  the  custody,  where  she  and  her 
mother,  with  whom  she  lived,  were  of  bad 
character.  Kentzler  v.  Kentzler,  3  Wash. 
166,  28  Am.  St.  Rep.  21,  28  Pac.  370. 

Minor  children  being  reared  by  the  mother 
under  immoral  and  indecent  influences  will 
be  returned  to  the  father.  Haire  v.  Mc- 
Cardie,  107  Ga.  775,  33  S.  E.  683. 

In  a  controversy  over  the  custody  of  a 
child,  evidence  of  the  reputation  of  the 
mother  as  to  lewdness  is  admissible.  Moore 
V.  Dozier,  128  Ga.  90,  57  S.  E.  110. 

e.  Cruelty, 

The  cruelty  of  a  husband  which  is  held 
sufficient  to  secure  a  decree  of  separation 
is  also  generally  held  sufficient  to  award  the 
custody  of  the  children  to  the  unoffending 
party. 

And  in  an  action  for  divorce,  it  was  held 
that  the  wife  should  be  given  the  custody 
of  the  children  where  the  husband  was 
brutal  and  habituallv  drunk.  Fields  v. 
Fields,  2  Wash.  441,  27  Pac.  267. 

And  a  mother,  on  divorce  for  cruelty  of 
her  husband,  was  held  entitled  to  the  cus- 
tody of  a  child  seven  months  of  age.  Trim- 
ble V.  Trimble,  97  Va.  217,  33  S.  E.  631. 

And  on  a  judgment  of  divorce  for  cruelty 
and  abuse  by  a  husband,  it  was  held  that 
the  wife  was  entitled  to  the  custody  of  the 
child.  Mvers  v.  Mvers,  83  Va.  806,  6  S. 
E.  630.  Va.  Code,  ^1873,  chap.  105,  §  12, 
provides  that  on  a  decree  of  divorce  the 
court  may  make  such  other  decree  concern- 
ing the  care  and  custody  of  minor  children 
as  it  shall  deem  expedient,  and  it  may  de- 
termine  with  which  of  the  parents  the  chil- 
dren may  remain. 

In  Owens  v.  Owens,  96  Va.  191,  31  S.  E. 
72,  on  a  decree  of  divorce  for  cruel  treat- 
ment and  abuse,  the  wife  was  granted  the 
custodv  of  the  children.  The  court  said: 
41  L.R.A.(N.S.) 


"The  innocent  parent,  on  whose  prayer  the 
divorce  is  granted,  will  usually  have  the 
custody  of  the  children.  A  woman  com- 
pelled by  her  husband  to  resort  to  divorce 
ought  not  to  obtain  it  at  the  expense  of 
losing  the  society  of  her  children.  And  as 
one  who  has  done  well  or  ill  in  the  mar- 
riage relation  will  be  likely  to  do  the  same 
in  the  parental,  all  courts  lean  to  the  inno- 
cent parent  when  determining  the  ciistody 
of  the  child." 

In  an  action  for  a  divorce  for  the  hus- 
band's cruelty,  and  the  custody  of  a  child 
by  the  mother,  it  was  held  that  the  child 
should  be  awarded  to  the  mother.  Wright 
V.  Wright,  60  Tex.  Civ.  App.  459,  110  S. 
W.  158.  In  this  case  the  court  submitted 
to  a  jury  the  question  as  to  the  mother  be- 
ing a  proper  person. 

A  husband  wrongfully  abused  his  wife, 
charging  her  with  infidelity.  On  a  divorce 
proceeding,  it  was  held  that  a  child  of  tend- 
er years  should  be  given  to  her  custody. 
Lyle  V.  Lyle,  86  Tenn.  372,  6  S.  W.  878. 
In  this  case  it  was  held  that  the  court 
would  look  to  see  what  were  the  real  inter- 
ests and  'welfare  of  the  child. 

And  on  a  divorce  from  the  husband  for 
his  cruel  and  inhuman  treatment,  it  was 
held  that  the  mother  was  entitled  to  the 
custody  of  their  child.  Folkenberg  v.  Folk- 
enberg*  68  Or.  267,  114  Pac.  99;  Barrer«  v. 
Barrere,  4  Johns.  Ch.  187;  Thomas  v. 
Thomas,  20  N.  J.  Eq.  97;  Chandler  ▼. 
Chandler,  24  Mich.  176;  Hancock  v.  Mer- 
rick, 10  Cush.  41;  Hawkins  v.  Hawkins, 
66  Md.  104,  3  Atl.  749;  Harding  v.  Hard- 
ing, 22  Md.  337;  Draper  v.  Draper,  68  111. 
17;  Miner  v.  Miner,  11  111.  43;  Avery  v. 
Avery,  33  Kan.  1,  52  Am.  Rep.  523,  5  Pac. 
418;  Schichtl  v.  Schichtl,  88  Iowa,  210, 
65  N.  W.  309;  Prather  v.  Prather,  99  Iowa, 
393,  68  N.  W.  806:  Anderson  v.  Anderson, 
165  Ala.  181,  61  So.  619;  Wand  v.  Wand, 
14  Cal.  612;  Kingsberry  v.  Kingsberry,  3 
Harr.  Del.    8;  Cox  v.  Cox,  25  Ind.  308. 

On  a  bill  for  divorce  from  bed  and  board 
and  for  the  maintenance  of  the  wife  and  child, 
it  was  held  that  the  divorce  from  bed  and 
board  should  be  granted  for  five  years,  and 
that  the  mother  was  entitled  to  the  custody 
of  the  child.  Bedell  v.  Bedell,  1  Johns. 
Ch.  604.  In  this  case  it  was  shown  that 
the  husband  was  guilty  of  cruel  and  brutal 
treatment  for  years  before  he  charged  his 
wife  with  licentious  conduct,  which  charge 
was  not  established. 

And  where  a  husband  was  guilty  of  cruel 
treatment,  and  the  wife  left  him  and  lived 
with  her  father  for  three  years,  it  was 
held  proper  to  give  the  custody  of  the 
daughter  to  the  mother,  where  she  was 
properly  qualified.  Levering  v.  Levering,  16 
Md.  213.  This  was  under  the  Maryland 
Act  1841,  chap.  262,  §  3,  authorizing  the 
court  to  order  and  direct  who  shall  have 
the  care  and  custody  of  the  children  in  ac- 
tions for  divorce.  The  court  said:  "In 
this  case  there  is  one  child,  a  daughter  of 
tender  years,  whom  we  think  it  our  duty 
to  confide  to  the  custody  and  guardianship 
of  her  mother,  the  appellee.     There  is  no 
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evidence  in  the  cause,  nor  any  intimation, 
of  any  unfitness  or  want  of  qualification  on 
her  part,  to  take  proper  care  of  the  child." 

And  where  a  child  was  young  and  in  deli- 
cate health,  and  a  divorce  was  granted  to  the 
wife  for  cruel  and  inhuman  treatment,  it 
was  held  that  it  was  for  the  best  interests 
of  the  child  to  award  its  custody  to  its 
mother.  Barlow  v.  Barlow,  28  Ky.  L.  Rep. 
664,  90  S.  W.  216. 

And  where  a  father  was  abusive,  profane, 
vulgar,  and  cold  and  indifTerent  to  his  chil- 
dren, and  disposed  to  sell  them  to  their 
grandmother  "for  cash,"  it  was  held  that 
they  should  not  be  separated  or  taken  from 
the  care  and  tuition  of  the  mother,  in  an 
action  for  divorce  by  the  wife  against  her 
husband  for  cruelty.  Goodrich  v.  Goodrich, 
44  Ala.  670. 

And  where  a  marriage  was  annulled  for 
the  bigamy  of  the  wife,  it  was  held  that  the 
best  interest  of  the  child  required  that  the 
mother  should  have  its  custody.  Mickels 
V.  Fennell,  16  N.  D.  188,  107  N.  W.  63. 
North  Dakota  Rev.  Codes  1899,  §  2733, 
provides  that  when  a  marriage  is  annulled, 
children  begotten  before  the  judgment  are 
legitimate.  This  was  held  to  place  both 
parents  in  the  same  position  as  if  the 
child  had  been  bom  in  lawful  wedlock.  This 
husband  was  shown  to  have  been  guilty  of 
brutal  treatment.  North  Dakota  Rev. 
Code,  §  2817,  provides  that  in  awarding  the 
custody  of  the  child,  the  court  should  be 
controlled  by  what  appears  to  be  for  the 
best  interests  of  the  child,  and,  that  other 
things  being  equal,  if  the  child  is  of  tender 
age,  it  should  be  given  to  the  mother,  and 
if  of  age  to  require  education  and  prepara- 
tion for  labor  or  business,  then  to  the 
father. 

But  where  a  wife  obtained  a  divorce 
against  her  husband  on  the  ground  of  ex- 
treme cruelty,  it  was  held  that,  as  she  had 
no  means  but  alimony  for  her  own  support, 
and  the  children  preferred  to  remain  with 
the  father,  who  was  in  a  condition  to  give 
them  a  comfortable  home  and  support,  that 
would  be  the  better  course.  Williams  v. 
Williams,  23  Fla.  324,  2  So.  768. 

In  an  action  for  divorce  on  the  ground  of 
cruelty,  and  for  the  custody  of  two  minor 
children  on  the  ground  that  the  father  was 
incompetent  to  take  care  of  them,  it  was 
held  that  the  father  was  entitled  to  have 
the  care  and  custody  of  his  children,  and 
the  wife  had  no  authority  to  take  them 
with  her  when  she  abandoned  his  house. 
Luck  V.  Luck,  92  Cal.  653,  28  Pac.  787. 
Cal.  Civ.  Code,  §  155,  provides:  "The  hus- 
band is  the  head  of  the  family.  lie  may 
choose  any  reasonable  place  or  mode  of  liv- 
ing, and  the  wife  must  conform  thereto." 

A  decree  of  separation  had  been  obtained 
and  the  custody  of  the  children  were  tem- 
porarily given  to  the  mother.  On  a  petition 
by  the  mother  for  the  custody  of  the  three 
infant  children,  it  was  held  that  the  father 
was  not  guilty  of  cruelty  towards  the  chil- 
dren, although  he  had  struck  one  of  them  a 
severe  blow;  and  the  fact  that  the  father 
was  a  Anabaptist  or  an  Antipedobaptist 
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was  held  insufiicient,  and  her  petition  was 
dismissed.  Curtis  v.  Curtis,  6  Jur.  N.  S. 
1147,  28  L.  J.  Ch.  N.  S.  458,  7  Week.  Rep. 
474. 

See  Zuver  y.  Zuver,  36  Iowa,  190. 

/.  Drunkenness. 

The  habitual  drunkenness  of  a  parent  is 
generally  held  sufficient  cause  for  denying 
to  such  parent  the  custody  of  the  children. 
But  in  a  case  where  the  children  were  of 
very  tender  years,  it  was  held  that  the  in- 
temperance of  the  wife  did  not  prevent  giv- 
ing her  the  custody  for  a  time,  unless  she 
again  yielded  to  her  previous  habits. 

A  divorce  for  abandonment  gave  the  cus- 
tody of  the  children  to  the  mother.  It  was 
held  that  the  father  was  not  entitled  to 
their  custody  after  her  death,  where  he  was 
addicted  to  liquor,  was  a  barkeeper,  and  had 
no  home.  The  custody  of  the  children  was 
given  to  the  grandparents.  Russner  v.  Mc- 
Millan, 37  Wash.  416,  79  Pac.  988. 

And  where  a  divorce  was  granted  for 
cruel  treatment  by  the  husband,  it  was 
held  that  the  wife  should  be  given  the  cus- 
tody of  small  boys,  where  the  father  was 
an  habitual  drunkard.  Hoskins  v.  Hos- 
kins,  28  Ky.  L.  Rep.  436,  89  S.  W.  478. 

And  on  a  decree  of  divorce  for  cruel 
treatment  toward  the  wife,  it  was  held  that 
the  custody  of  the  son,  about  thirteen  years 
old,  was  properly  awarded  to  the  mother, 
where  the  father  was  addicted  to  the  use  of 
liquor,  was  profane,  and  indulged  in  im- 
proper language.  Cole  v.  Cole,  23  Iowa, 
433.  The  court  said :  "Whether  the  effect 
of  the  statute  is  to  abrogate  the  superior 
common-law  right  the  father  has  over  the 
mother  to  the  custody  of  their  children 
(Ahrenfeldt  v.  Ahrenfeldt,  Hoffm.  Ch.  497), 
this  much  is  clear, — that  the  tendency  of 
all  the  modern  decisions  is  to  deny  that 
this  is  an  absolute  right,  and  to  regard 
what  humanity,  common  reason,  and  the 
best  interests  of  society  demand,  that  they 
should  consult  the  welfare  and  future  well- 
being  of  their  mutual  offspring." 

And  in  a  divorce  suit,  where  the  husband 
had  falsely  charged  his  wife  with  infidelity 
and  he  was  frequently  intoxicated,  it  was 
held  that  the  custody  of  an  eight-year-old 
bov  was  properly  awarded  to  the  mother. 
Graft  V.  Graft,  76  Ind.  136. 

And  a  mother  was  held  entitled  to  the 
custody  of  their  three-year-old  child,  where 
the  fact  was  proved  that  the  father  was  an 
habitual  drunkard,  requiring  the  control  of 
friends  to  prevent  the  commission  of  vio- 
lence by  him  when  intoxicated.  Cornelius 
V.  Cornelius,  31  Ala.  479. 

And  in  an  action  for  divorce,  where  a 
husband  was  an  habitual  drunkard,  it  was 
held  that  the  wife  was  entitled  to  the  cus- 
tody of  the  children.  McGill  v.  McGill,  19 
Fla.  341. 

But  in  Brandon  v.  Brandon,  14  Kan.  342, 
a  divorce  was  granted  on  account  of  the 
drunkenness  of  the  wife,  and  the  custody 
of  the  children,  aged  three  years  and  one 
year  respectively,  ^iven  to  her.     This  wsis 
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held  not  erroneous  in  the  absence  of  evi- 
dence from  the  record  showing  the  charac- 
ter of  the  husband.  The  court  said:  "If, 
after  tbe  children  pass  that  age  which  es- 
pecially demands  a  mother's  care,  her  hab- 
its of  drunkenness  should  continue,  and  the 
father  appear  to  be  a  proper  person  to  have 
the  charge  of  them,  we  cannot  doubt  that 
the  court  will  modify  its  order  and  give 
him  the  custody." 
See  Scoggins  v.  Scoggins,  80  N.  C.  318. 

g.  Incompetency, 

Incompetency  of  a  parent  may  authorize 
the  denial  of  the  custody  of  the  children  to 
such  parent,  and  to  both  parents.  But  pov- 
erty alone  will  not,  as  a  general  rule,  be 
sufficient  cause. 

So,  where  a  husband  and  wife  were  di- 
vorced, and  the  wife  was  found  to  be  ill 
fitted  to  care  for  and  educate  her  daughter 
in  a  proper  manner,  it  was  held  proper  to 
award  the  father  the  custody  of  his  minor 
daughter  on  the  ground  of  the  mother's  neg- 
ligence and  incompetency.  Farrar  v.  Far- 
rar,  76  Iowa,  125,  39  N.  W.  226. 

And  where  a  decree  of  divorce  was  grant- 
ed, it  was  held  proper  to  leave  the  children 
in  the  care  and  custody  of  their  mother, 
subject  to  change.  Aitchison  v.  Aitchison, 
99  Iowa,  93,  68  N.  W.  573.  The  court 
Said:  "The  evidence  shows  that  from  the 
time  the  differences  arose  between  them,  he 
was  continually  neglectful  of  his  social  du- 
ties to  his  family;  was  not  helpful  in  car- 
ing for  the  children;  was  sullen;  reserved 
in  his  communications  with  his  wife;  harsh 
in  his  language  when  angry;  not  at  all 
thoughtful  as  to  the  health  and  comfort  of 
his  wife,  as  he  should  have  been;  and  exact- 
ing and  dictatorial." 

In  an  action  by  a  husband  for  divorce, 
it  was  shown  that  both  parties  were  incom- 
petent to  have  the  custody  of  the  children. 
It  was  held  that  the  mother  was  entitled 
to  their  custody,  where  she  was  living  with 
her  parents,  and  the  father  had  no  home. 
Breckinridge  v.  Breckinridge,  78  Ark.  598, 
94  S.  W.  715.  The  court  said:  "These 
grandparents  are  caring  for  the  children, 
and  offer  to  care  and  provide  for  them,  to 
see  tnat  they  are  treated  kindly  and  prop- 
erly reared." 

But  where  a  wife  sued  for  a  divorce,  and 
also  for  the  custody  of  her  children  of 
tender  age  on  the  ground  of  the  father's 
inability  to  support  them  properly,  it  was 
held  that  the  husband,  who  was  of  good 
moral  character  and  a  member  of  a  church, 
although  financially  poor,  was  entitled  to 
the  custody  of  the  children.  Bennett  v. 
Bennett,  43  Conn.  313. 

h.  Ahandonment  and  desertion. 

On  a  divorce  for  desertion  and  abandon- 
ment, generally  the  infant  children  are  giv- 
en to  the  unoffending  party.  In  some  cases 
the  rule  ie  relaxed  on  account  of  the  tender 
age  and  sex  of  the  children. 

Texas  Rev.  Stat.  art.  2871,  provides  that 
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in  case  of  separation  the  courts  may  g^ve 
the  custody  either  to  the  father  or  mother, 
having  regard  to  the  ability  and  prudence 
of  the  parents  and  the  age  and  sex  of  the 
child.  A  decree  giving  the  children  to  the 
father  was  reversed  where  the  petition  was 
for  abandonment,  and  the  court  improperly 
allowed  evidence  that  the  mother  was  a 
sanctilic'utionist,  whose  views  prevented  her 
from  living  with  the  husband.  The  evidence 
failed  to  prove  that  the  wife  had  abandoned 
the  husband.  Haymond  v.  Haymond,  74 
Tex.  414,  12  S.  W.  90. 

The  husband  had  obtained  a  divorce  from 
his  wife,  and  the  child,  being  of  tender 
years,  was  given  to  the  care  of  the  mother, 
who  again  married,  and  this  action  was 
subsequently  brought  by  the  father  to  ob- 
tain the  custody  of  the  child.  It  was  held 
that  the  father  was  entitled  to  the  custody 
of  the  child  on  the  ground  of  the  mother's 
negligence.  Baker  v.  Durham,  95  Ark.  355, 
129  S.  W.  789.  Arkansas  Stat.  §  3757, 
provides  that  the  father,  unless  incompe- 
tent or  unfit,  is  the  natural  guardian  and 
entitled  to  the  care,  custody,  and  education 
of  his  minor  children.  The  court  said: 
"But  when  the  mother  married  again,  and 
left  the  child  in  the  hands  of  her  n'and- 
parents,  and  left  the  county,  as  the  evidence 
tends  to  shov^,  the  appellant  was  warranted 
in  making  application  for  the  custody  of 
his  child.  The  court  had  not  awarded  the 
child  to  her  grandparents,  but  to  her  moth- 
er, and,  as  between  them  and  the  father, 
the  latter  shows  the  better  right." 

And  in  an  action  for  divorce  on  the 
ground  of  abandonment  by  the  husband,  it 
was  held  that  the  mother  was  entitled  to 
the  custody  and  training  of  their  child, 
with  alimonv.  Thiesing  v.  Thiesing,  16 
Ky.  L.  Rep.  'll5,  26  S.  W.  718.  The  court 
said:  "The  husband,  while  sober,  provi- 
dent, and  industrious,  is  shown  by  the  evi- 
dence to  be  ill-tempered,  penurious,  selfish, 
and  narrow-minded." 

A  husband  abandoned  his  wife  and  subse- 
quently a  child  was  born,  and  the  mother 
took  the  girl  and  went  to  live  with  her 
parents,  and  after  a  divorce  remarried.  The 
child  remained  with  the  grandparents  until 
they  died,  and  then  went  to  live  with  her 
mother  and  stepfather.  An  action  was 
brought  by  the  father,  who  had  subsequently 
married,  for  the  custody  of  the  child.  It 
was  held  that  the  mother  was  entitled  to 
her  custody.  Hewitt  v.  Long,  76  111.  399. 
This  was  on  the  ground  of  long  abandon- 
ment by  the  father.^ 

And  where  a  husband  abandoned  his  wife, 
and  she  obtained  a  divorce,  it  was  held 
proper  that  the  custody  of  the  infant  daugh- 
ter be  awarded  to  the  mother.  Hall  v. 
Hall,  25  Ky.  L.  Rep.  1304,  77  S.  W.  668. 

On  a  divorce,  where  the  father  had  de- 
serted the  family  for  six  years,  it  was  held 
that  the  mother,  a  suitable  person,  should 
have  the  custody  of  their  child,  which  was 
a  girl.  Abele  v.  Abele,  62  N.  J.  Eq.  644,  50 
Atl.  686. 

And  in  a  divorce  granted  to  a  father,  he 
was  held  entitled  to  the  custody  of  a  girl 
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three  years  old,  where  his  wife  had  desert- 
ed him  without  cause.  Carr  v.  Carr,  22 
Gratt.  168.  The  wife  was  given  six  months 
to  repent  and  return  with  the  child,  or 
else  be  divorced  and  lose  her  custody. 

A  divorce  was  granted  on  the  ground  of 
desertion  by  the  husband.  Subsequently, 
on  habeas  corpus,  it  was  held  that  the 
mother  was  properly  granted  the  custody 
of  their  child,  where  the  father  had  no 
proper  place  to  rear  and  educate  it,  al- 
though the  mother  contemplated  taking  it 
from  the  state.  Giles  v.  Giles,  30  Neb.  624, 
46  N.  W.  916.' 

In  Norval  v.  Zinsmaster,  57  Neb.  158,  73 
Am.  St.  Rep.  500,  77  N.  W.  373,  the  case  of 
Giles  V.  Giles,  supra,  was  distinguished,  as 
that  was  a  controversy  between  the  father 
and  mother  where  the  natural  rights  were 
equal. 

And  where  a  husband  had  abandoned  his 
wife,  and  she  subsequently  returned  to  her 
father's  home,  and  thereafter  demanded  the 
custody  of  an  infant  daughter,  who  was 
with  her  father,  it  was  held  that  she  was 
entitled  to  the  custody,  although  a  decree 
for  divorce  was  refused  her.  Anonymous, 
55  Ala.  428.  The  court  said:  "Another 
material' consideration  is  that,  if  the  child 
is  committe;4  to  the  care  of  the  appellant, 
he  must  rely  on  his  mother  or  sister  to  take 
charge  and  superintendence  of  it.  However 
well  fitted  they  may  be  for  the  training  of 
children,  their  fitness  is  not  superior  to  that 
of  the  mother;  and  it  is  apparent  their  in- 
fluence would  result  in  the  estrangement 
from  her,  if  possible,  of  the  afi'ections  of 
the  child." 

Where  a  father  failed  to  support  his 
child,  it*  was  held  that  the  mother  was 
properly  awarded  the  custody  of  the  child 
in  an  action  for  a  separate  maintenance. 
Low  V.  Low,  133  111.  App.  613. 

And  in  Luthe  v.  Luthe,  12  Colo.  421,  21 
Pac.  467,  a  decree  of  separation  for  deser- 
tion by  the  husband  was  made,  giving  the 
custody  of  the  children  to  the  mother,  with 
leave  to  the  father  to  visit  them,  and  giving 
property  to  the  wife  for  their  support. 

But  where  a  wife  brought  a  suit  for  di- 
vorce on  the  ground  of  desertion  and  cruel 
treatment,  and  the  husband  claimed  a  di- 
vorce on  the  ground  of  desertion,  it  ^was 
held  that  he  was  entitled  to  the  divorce. 
It  was  also  held  that  the  wife  should  be  al- 
lowed the  care  and  custody  of  the  infant 
children,  who  were  females,  as  she  was  com- 
petent and  adapted  to  bring  them  up. 
Messenger  v.  Messenger,  56  Mo.  329. 

In  a  suit  for  separation,  where  a  wife 
refused  to  follow  her  husband  where  he 
proposed  to  change  his  residence,  it  was 
held  that  the  father  was  entitled  to  the 
custody  of  his  child  pending  litigation. 
Gahn  v.  Darby,  36  La.  Ann.  70.  This  was 
tinder  Louisiana  Civ.  Code,  art.  146,  pro- 
viding that  when  there  are  children,  the 
provisional  keeping  shall  be  granted  the 
iittsband  while  the  suit  is  pending,  unless 
there  be  strong  reasons  to  deprive  him  of 
it.  This  was  left  to. the  discretion  of  the 
judge. 
41  L.R.A.(N.S.) 


C  Separating   the   children. 

In  some  cases  it  has  been  held  that  for 
the  welfare  of  the  children,  they  should  be 
separated,  giving  some  to  each  parent.  This 
has  been  done  even  where  the  parent  has 
been  in  fault.  The  age  and  sex  of  the  child, 
and  the  ability  of  the  parent  to  care  for  it, 
and  the  reclamation  of  the  parent  in  fault, 
are  all  to  be  taken  into  consideration. 

So,  the  custody  of  older  children  was  held 
properly  awarded  to  the  father,  and  tliat  of 
the  younger  to  the  mother,  where  he  ob- 
tained a  divorce  for  adultery,  and  he  was 
guilty  of  cruel  treatment.  Richardson  v. 
Richardson,  36  Wash.  272,  78  Pac.  920.  In 
this  case  the  court  tried  to  excuse  the  wife 
on  account  of  the  abuse  of  the  husband,  and, 
whilst  it  was  held  that  neither  party  was 
entitled  to  the  custody  of  the  children,  the 
two  youngest  were  given  to  the  mother, 
and  the  three  oldest  to  the  father. 

Sayles's  Civ.  Stat.  (Tex.)  art.  2871,  pro- 
vides that  in  divorce  proceedings  the  court 
may  award  the  custody  of  the  child  to  either 
mother  or  father,  having  regard  to  the  pru- 
dence and  ability  of  tibe  parents  and  the 
age  and  sex  of  the  child.  On  a  divorce 
against  the  husband  for  cruel  treatment, 
the  custody  of  one  child  was  given  to  thp 
wife,  and  the  other  to  the  husband.  Norris 
V.  Norris,  —  Tex.  Civ.  App.  — ,  46  S.  W. 
405. 

And  in  an  action  for  divorce  brought  by 
the  mother  for  abusive  treatment  and  in- 
toxication of  the  husband,  it  was  held  prop- 
er for  the  court  to  award  the  three  young- 
est children,  girls,  to  plaintiff,  and  the  old- 
est child,  a  boy,  to  the  father.  Scoggins  y. 
Scoggins,  80  N.  C.  318. 

Upon  habeas  corpus  by  a  father  to  obtain 
the  custody  of  the  children  from  the  wife, 
it  was  held  that  the  custody  of  the  young- 
est child  belonged  to  the  mother,  by  force 
of  the  statute;  that  the  second  was  of  an 
age  requiring  maternal  care ;  that  the  oldest 
was  so  near  majority  that  she  would  not 
be  compelled  against  her  will  to  abandon 
the  home  and  leave  her  mother,  and  that 
the  remaining  three  children  should  be  de- 
livered to  the  father.  State,  Baird,  Pros- 
ecutor, v.  Baird,  21  N.  J.  Eq.  384,  reversing 
18  N.  J.  Eq.  194.  In  this  case  the  rule  was 
asserted  that  the  claim  of  the  father  to  the 
persons  of  his  children  was  paramount  to 
that  of  the  mother,  but  this  rule  was  only 
subordinate,  when  a  court  of  equity  was 
called  upon  to  exercise  its  authority!  The 
welfare  of  the  child  would  form  a  basis  of 
judgment.  The  court  said:  "The  legal 
right  of  the  father  will  not  be  passed  by, 
except  when,  in  the  opinion  of  the  court, 
the  well-being  of  the  child  requires  such  su- 
persedure."  In  this  case  the  father  was  a 
minister,  and  the  wife  evidently  was  in  the 
wrong. 

This  was  under  the  New  Jersey  act  1860 
(Nixon's  Dig.  361,  §  18),  providing  that 
fcha  custody  of  children  under  seven  years  of 
age  should  be  awarded  to  the  mother,  un- 
less she  be  of  such  character  or  habits  as 
to  render  her  an  improper  person. 
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A  husband  obtained  a  divorce  although 
adultery  by  the  wife  was  not  proved.  It 
was  held  proper  for  the  father  to  have  the 
custody  of  the  daughter  fifteen  years  of 
age,  and  the  mother  the  two  younger  daugh- 
ters,  age  six  and  four  years  respectively. 
Brown  v.  Brown,  53  Mo.  App.  453. 

A  wife  was  granted  a  divorce  on  the 
ground  of  extreme  cruel  treatment,  and  was 
awarded  the  custody  of  the  two  younger 
children  until  they  should  reach  the  age  of 
fourteen  years.  It  was  held  proper  to  al- 
low the  others  to  elect  with  which  parent 
they  would  reside.  Horning  v.  Horning,  107 
Mich.  687,  66  N.  W.  555. 

Where  a  wife  was  granted  a  divorce  only 
from  bed  and  board,  it  was  held  proper  to 
grant  her  the  custody  of  the  children,  where 
it  was  for  the  best  interest  of  the  children. 
Irwin  V.  Irwin,  96  Ky.  318,  28  S.  W.  664. 
The  court  said:  "The  chancellor,  when  a 
separation  has  been  ordered,  will  look  to 
the  comfort  and  happiness  of  the  children, 
and  confide  their  keeping  to  that  parent 
whose  time  and  attention  can  best  be  de- 
voted to  their  care  and  welfare."  On  a 
subsequent  trial,  106  Jvy.  632,  49  S.  W. 
432,  the  wife  filed  an  action  for  absolute 
divorce  on  the  ground  that  they  had  been 
living  apart  without  any  cohabitation  for 
five  consecutive  years.  The  court  gave 
judgment  for  absolute  divorce,  and  gave  the 
custody  of  the  daughter  to  the  mother,  and 
the  custody  of  the  son  to  the  father.  The 
court  said:  **Necessarily,  the  obligation  of 
fitting  the  son  for  the  duties  of  life  must 
from  this  time  forward  be  upon  the  father, 
and  we  think  the  chancellor  properly  ad- 
judged, the  custody  of  the  son  to  the  father, 
and  of  the  daii<»htor  to  the  mother."  In 
this  case  the  boy  was  sixteen  years  of  age, 
and  he  filed  a  petition  for  rehearing,  pro- 
testing from  being  taken  from  the  custody 
of  his  mother. 

And  in  an  action  of  divorce  by  the  hus- 
band for  cruel  treatment  by  the  wife,  it 
was  held  that  the  custody  of  the  two  elder 
children  should  be  awarded  to  the  husband, 
and  the  three  younger  to  the  mother.  Zu- 
ver  V.  Zuver,  36  Iowa,  190. 

And  where  a  husband  illtreated  his  wife 
and  she  sued  for  divorce,  the  custody  of 
the  two  girls,  aged  six  and  one  years,  was 
given  to  the  mother,  and  the  two  boys,  aged 
eight  and  four,  were  given  to  tlie  care  of 
the  father.  It  was  shown  that  the  father 
was  irritable  and  impatient,  owing  to  ill 
health,  and  the  mother  was  more  affection- 
ate toward  the  children.  It  was  held  that 
the  mother  should  temporarily  have  the 
custody  of  the  younger  son.  Beene  v. 
Beene,  64  Ark.  518,  43  S.  W.  968.  The 
court  said:  "The  elder  of  the  bovs,  now 
about  nine  years  old,  has  probably  arrived 
at  that  age  when  a  father's  peculiar  char- 
acter of  oversight  and  control  may  begin  to 
be  more  necessary  than  the  mother's,  and 
for  that  reason  we  do  not  desire  to  disturb 
the  directions  of  the  chancellor  as  to  him; 
but  the  younger  of  the  boys,  not  yet  five 
years  old,  it  seems  to  us,  is  in  special  need 
of  a  mother's  care  and  control, — that  care 
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and  control  which  a  father  la  ill  suited  by 
nature  to  exercise." 

A  husband  was  granted  a  divorce  for  the 
desertion  of  his  wife.  The  decree  gave  her 
the  custody  of  the  children.  An  action  was 
brought  by  the  husband  for  the  custody  of 
the  two  children.  It  was  held  that  the 
father  ^was  entitled  to  the  custody  of  the 
older  boy,  but  the  mother  should  keep  the 
younger  one  on  account  of  his  poor  health. 
Umlauf  v.  Umlauf,  128  111.  378,  21  N.  E. 
600.  The  court  said:  *'It  has  not  been 
made  to  appear  to  us  that  the  desertion  of 
which  appellee  was  found  guilty  was  in- 
duced by  the  fault  of  appellant.  Although 
the  general  rule  that  the  custody  of  the 
children  will  be  given  to  the  party  in 
whose  favor  the  divorce  is  granted  is  never 
enforced  when  the  welfare  of  the  chil- 
dren will  be  injuriously  afi'ected  by  its  en- 
forcement, yet  it  must  be  clearly  shown 
that  their  welfare  does  really  require 
the  abrogation  of  the  rule.  After  a 
careful  study  of  this  record,  we  are  not 
led  to  the  conclusion  that  the  true  inter- 
ests of  the  oldest  son,  either  mental,  mor- 
al, or  physical,  will  suffer  in  any  way  by 
placing  him  under  the  control  of  his 
father." 

A  husband  and  wife  were  4i^oi'ced,  and 
the  wife  was  given  the  custody  of  the 
two  children  until  they  reached  the  age 
of  fourteen  years,  and,  the  older  arriv- 
ing at  that  age,  the  father  demanded  the 
custody  of  it.  It  was  held  that,  although 
there  was  a  question  as  to  the  father's  fit- 
ness, he  was  entitled  to  the  custody  of  the 
child,  providing  that  a  plan  of  education 
which  the  mother  had  begun  should  not 
be  interfered  with.  Hollenbeck  v.  Glover, 
128  6a.  52,  57  S.  E.  108.  It  was  held 
that  in  a  habeas  corpus  case  the  court 
would  look  to  the  welfare  of  the  children, 
and  that  it  had  a  wide  discretion.  See 
Spratt  V.  Spratt,  1  Swabey  &  T.  215,  6 
Week.  Rep.  860;  Symington  v.  Symington, 
L.  R.  2  H.  L.  Sc.  App.  Cas.  415;  Godrich 
V.  Godrich,  L.  R.  3  Prob.  &  Div.  135,  43 
L.  J.  Prob.  N.  S.  2,  29  L.  T.  N.  S.  465,  22 
Week.  Rep.  71;  Ex  parte  Davidge,  72  S.  C. 
16,  51  S.  E.  269;  Warde  v.  Warde,  2  Phill. 
Ch.    786. 

j.  Denial  of  custody  to  either. 

The  welfare  of  the  child  is  sometimes 
promoted  by  denying  to  either  party  the 
custodv,  where  it  is  shown  that  neither 
husband  nor  wife  are  of  sufficient  character 
to  be  trusted  with  the  care  of  an  infant. 

So,  where  both  parents  were  at  fault, 
and  the  reputation  of  the  wife  was  bad.  it 
was  held  proper  to  deny  the  custody  of  the 
child  to  both,  and  to  place  it  with  a  third 
party.  Bottom  v.  Bottom,  143  Ky.  666, 
137  'S.   W.  198. 

And  where  a  wife  obtained  a  divorce 
on  the  ground  of  the  husband's  cruelty 
and  adultery,  it  was  held  that,  as.  neither 
parent  was  fit  to  be  intrusted  with  the 
care  and  custody  of  the  children,  they  were 
properly   given    to   relatives,   with    permis- 
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sion  that  the  parents  should  have  reason- 
able access.  Chetwynd  v.  Chetwynd,  L.  R. 
1  Prob.  &  Div.  39,  14  Week.  Rep.  184,  35  L. 
J.  Prob.  N.  S.  21,  11  Jur.  N.  S.  958,  13  L. 
T.   N.  S.   474. 

In  an  action  for  divorce  the  court  or- 
dered that  the  custody  of  the  child  be 
given  to  its  grandmother.  Ex  parte  Gor- 
dan,  95  Cal.  374,  30  Pac.  561.  Both  par- 
ties were  indifferent  to  the  child.  This 
order  was  under  Cal.  Civ.  Code,  §  138, 
providing  that  in  divorce  the  court  may 
make  such  orders  for  the  custody  of  the 
children  as  may  seem  to  be  necessary. 

In  Brown  v.  Brown,  132  Ga.  712,  131 
Am.  St  Rep.  229,  64  S.  E.  1092,  it  was 
said:  "Civil  Code,  §  2452,  gives  the  court, 
in  divorce  proceedings,  the  right  to  award 
the  custody  of  the  children  to  the  parent 
not  in  default,  but,  under  this  section 
the  court  may  award  the  custody  to  per- 
sons other  than  the  parents,  or  to  'guar- 
dians appointed  by  the  ordinary.'  The 
father  is  primarily  entitled  to  the  cus- 
tody of  his  children;  but  if  his  conduct 
has  been  such  as  not  to  entitle  him  to  their 
custody,  and  to  cause  their  custody  to  be 
awarded  to  some  other  person  in  divorce 
proceedings,  this  award  of  the  custody  to 
another  by  reason  of  misconduct  on  the 
part  of  the  father,  of  itself,  does  not  re- 
lieve him  of  his  legal  obligation  to  support 
his  children.  The  fact  that  the  custody  of 
the  children  has  been  awarded  to  the 
mother  does  not  change  this  rule.  The 
fact  that  her  former  relation  was  that  of 
wife  to  the  father  of  the  children  could  not 
relieve  such  father  of  his  legal  obligations 
to    his    children." 

Louisiana  Civ.  Code,  art.  157,  provides 
that  in  all  cases  of  separation  the  children 
should  be  placed  under  the  care  of  the 
party  who  has  obtained  the  separation, 
unless  the  judges  shall,  for  the  greater  ad- 
vantages of  the  children  and  with  the 
advice  of  a  family  meeting,  order  them 
intrusted  to  the  care  of  the  other  party. 
It  was  held  that  tutors  could  not  be  ap- 
pointed to  a  minor,  where  the  father  and 
mother  were  living.  Re  Laplain,  —  La.  — , 
8  So.  615. 

Ic.  Changing  decree. 

A  wife  was  decreed  the  custody  of  a 
child  on  a  divorce.  Subsequently  the 
father  remarried  and  brought  proceedings 
to  have  the  decree  amended  giving  him  the 
custody.  It  was  held  that  the  discretion 
of  the  court  was  not  abused  in  giving  the 
father  the  custody,  requiring  him  to  keep 
his  child  at  sclmol.  The  wife  had  obtained 
a  divorce  for  desertion.  The  father  was 
shown  to  be  keeping  a  gambling  saloon. 
Welch  V.  Welch,  33  Wis.  534.  The  court 
said:  "Wc  can  see  some  very  good  rea- 
sons for  thinking  that  it  may  be  greatly 
for  the  boy's  advantage  to  be  placed  under 
the  partial  and  limited  management  and 
control  of  his  father,  for  the  purposes  and 
subject  to  the  regulations  prescribed  in  the 
judgment." 
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The  court  in  a  divorce  suit  gave  the  cus- 
tody of  the  children  to  the  mother,  in  ac- 
cordance with  an  agreement  of  the  par- 
ties. Subsequently  it  was  shown  that  the 
mother  was  leading  an  immoral  life.  It 
was  held  proper  to  order  that  the  children 
be  given  to  the  custody  of  the  father. 
Brown  v.  Brown,  71  Kan.  868,  81  Pac.  199. 
The  court  said:  "In  proceedings  of  this 
kind  the  rights  of  either  parent  to  the 
custody  and  control  of  the  children  have 
small  consideration  at  the  hands  of  the 
courts,  the  welfare  of  the  children  being 
the  prime,  and  almost  the  only,  consid- 
eration. When  necessary  to  promote  the 
welfare  of  the  children,  a  court  of  equity 
will  take  their  custodv  from  either  or 
both    parents,   and   award    it   to   another." 

And  under  the  Montana  Civ.  Code,  § 
192,  providing  that  in  an  action  for  di- 
vorce the  court  may,  before  or  after  judg- 
ment, make  such  order  for  the  custody  of 
the  children  as  may  be  proper,  and  may 
modify  the  same,  it  was  held  that  where 
the  court  changed  the  decree,  taking  the 
custody  from  the' wife  and  giving  it  to  the 
husband,  it  was  not  error.  Pearce  v. 
Pearce,  30  Mont.  269,  76  Pac.  289.  In 
this  case  the  husband  and  wife^  before  the 
divorce,  had  made  an  agreement  whereby  he 
was  to  retain  "the  custody  of  the  child, 
and  it  appeared  that  she  was  of  such 
character  that  it  was  for  the  child's  inter- 
est that  it  should  be  given  to  him. 

A  mother  applied  for  the  modification 
of  a  decree  of  divorce,  to  reclaim  the  cus- 
tody of  her  child,  where  the  decree  had 
n;iven  the  custody  to  another  according  to 
a  stipulation.  It  was  held  that  she  was 
a  proper  person  to  be  given  its  custody,  as 
rhe  had  reformed,  and  the  boy  had  been 
previously  kept  in  a  hotel  with  a  saloon 
annex.  Curtis  v.  Curtis,  46  Wash.  604, 
91    Pac.    188. 

But  a  remarriage  of  the  wife  in  another 
state  within  the  time  prohibited  by  the 
law  of  the  state  granting  a  divorce  was 
held  insufiicient  cause  to  change  the  order 
in  the  divorce  suit  which  gave  her  the 
custody  of  her  child,  as  this  was  not  such 
a  breach  ol  good  morals  as  would  prove 
her  to  be  unfit  for  the  custody  of  the 
child.  Dudley  v.  Dudley,  161  Iowa,  142, 
32    L.R.A.(N.S.)     1170,    130    N.    W.    785. 

Prior  to  1895  the  final  decree  of  divorce 
was  not  susceptible  to  modification,  and 
its  directions  as  to  the  custody  of  children 
were  unalterable.  Since  the  amendment 
the  couit  was  authorized  to  change  the 
decree  so  as  to  allow  the  mother  lo  visit 
the  children,  where  she  had  reformed. 
Elliott  V.  Luengene,  17  Misc.  78,  39  N. 
Y.    Supp.  850. 

After  a  decree  of  divorce  giving  the 
custody  of  the  children  to  the  father,  it 
was  held  that  the  court  had  no  power  to 
modify  the  decree,  as  the  amendment  of 
Code  Civ.  Proc.  §  1771,  made  in  1895,  giv- 
ing such  power,  was  not  retroactive.  Re 
Haworth,  59  App.  Div.  393.  69  N.  Y. 
Supp.  843.  See  Brandon  v.  Brandon,  14 
Kan.  342;   Oliver  v.  Oliver,  161  Mass.  349, 
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24  N.  E.  61;  Stetson  v.  Stetson,  80  Me. 
483,  15  Atl.  60;  Stanfield  v.  Stanfleld,  22 
Okla.  574,  98  Pac.  334;  Dubois  v.  Johnson, 
96  Ind.  6;  Sullivan  v.  Learned,  49  Ind. 
252;  Newman  v.  Newman,  105  App.  Div. 
63,  93  N.  Y.  Supp.  847;  Ryce  v.  Ryce,  52 
Ind.  64;  Eckhard  v.  Eckhard,  29  Neb.  457, 
45  N.  W.  466;  Williams  v.  Williams,  13 
Ind.  523;  Linquist  v.  Linquist,  148  Iowa, 
259,  126  N.  W.  1109;  Knepper  v.  Knep- 
por,  139  Mo.  App.  493,  122  S.  W.  1117; 
Witt  V.  Witt,  64  L.  T.  N.  S.  121,  60  L. 
J.  Prob.  N.  S.  63  [1891]  p.  163,  39  Week. 
Rep.  432,  55  J.  P.  184;  Crater  v.  Crater, 
135  Cal.  633,  67  Pac.  1049;  West  v.  West, 
94  Mo.  App.  683,  68  S.  W.  753;  Haire  v. 
McCardle,  107  Ga.  775,  33  S.  E.  683; 
Haymond  v.  Haymond,  74  Tex.  414,  12  S. 
W.  90;  Baker  v.  Durham,  95  Ark.  355,  129 
S.  W.  789;  Beene  v.  Beene,  64  Ark.  518, 
43  S.  W.  968;  Umlauf  v.  Umlauf,  128  111. 
378,  21  N.  E.  600;  Hollenbeck  v.  Glover, 
128  Ga.  52,  57  S.  E.  108;  Re  Bort,  25 
Kan.   308,   37   Am.   R«p.   255. 

XIII,  Religion, 

It  seems  that  the  English  rule  is  that 
the  wishes  of  the  father,  in  regard  to  the 
religious  education  of  the  child  should  pre- 
vail. This  does  not  apply,  however,  were 
the  father  has  been  indifferent  and  allowed 
the  child  to  become  imbued  with  fixed  con- 
victions so  that  a  change  would  work  in- 
jury to  the  child.  In  determining  the 
custody  where  it  is  sought  to  be  changed 
on  account  of  religious  influence,  the  wel- 
fare of  the  child  is  held  to  be  paramount. 

So,  where  the  mother  of  a  child  had  died, 
it  was  held  that  in  habeas  corpus  the 
father  was  entitled  to  the  custody  of  the 
child,  under  Rev.  Stat.  (Ind.)  1881,  §  1118, 
providing  that  the  court  shall  proceed 
in  a  summary  way  to  hear  the  cause,  and 
if  no  legal  cause  be  shown  for  the  re- 
straint, it  shall  discharge  the  party.  Mc- 
Glennan  v.  Jblargowski,  90  Ind.  150.  The 
control  of  the  child  was  claimed  by  rela- 
tives of  the  wife,  on  the  ground  that  it 
should  be  raised  in  the  IU>man  Catholic 
religion. 

And  on  application  of  the  father,  it 
was  held  that  the  guardianship  appointed 
for  his  children  should  be  revoked,  and 
their  grandmother  appointed  guardian.  Re 
Jacquet,  40  Misc.  575,  82  N.  Y.  Supp.  986. 
This  was  on  the  ground  that  the  family 
was  Catholic  and  the  child  was  being 
brought  up  a  Protestant,  and  the  father 
had  no  notice  of  the  appointment  of  the 
guardian.  The  mother  was  in  an  insane 
hospital. 

After  the  father's  death,  his  mother  ob- 
tained possession  of  the  children.  The 
widow  brought  habeas  corpus  to  regain 
possession,  desiring  to  rear  them  in  the 
Roman  Catholic  religion.  It  was  held  that, 
as  the  father  had  been  a  Protestant,  an 
order  of  reference  would  be  made  to  ascer- 
fr^'^r^  who  would  be  a  suitable  guardian.  Re 
North,    11    Jur.    7. 

In  Davis  v.  Dftvif,  10  Week,  Pep.  245, 
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in  a  contest  between  a  mother  and  tes- 
tamentary guardians  of  a  boy,  to  have 
him  made  a  ward  of  court,  and  to  make 
him  a  Catholic  according  to  the  will  of 
his  father,  who  had  died,  it  was  held  that 
the  father's  desires  must  prevail.  The  boy 
was  examined  by  the  chancellor,  who  said: 
"He  had  unquestionably  strong  religious 
impressions,  but  the  case  fell  within  the 
ordinary  rule,  and  the  course  of  educa- 
tion pursued  by  the  father  must  be  con- 
tinued, though  subject  to  great  caution. 
This  high  and  sacred  right  of  the  father 
was  a  most  proper  subject  for  public  dis- 
cussion, but  at  the  same  time  the  mode 
of  carrying  out  the  details  would  be  best 
arranged  in  private.  He  therefore  wished 
to  be  attended  in  his  private  room  at  the* 
rising  of  the  court  by  the  mother  and 
the  guardians." 

In  Re  Meade,  Ir.  Rep.  5  Eq.  98,  it  was 
said  that  in  Davis  v.  Davis,  supra,  the 
chancellor  did  not  act  according  to  the 
ruling  in  Stourton  v.  Stourton,  8  De  G.  M. 
&  G.  760,  26  L.  J.  Exch.  N.  S.  354,  3  Jur. 
N.  S.  527,  5  Week.  Rep.  418.  There  the 
minor  was  twelve  years  of  age.  The  father 
was  dead  and  had  been  a  Roman  Catholic, 
and  the  mother  was  a  Protestant.  The 
chancellor  directed  him  to  be  educated  as 
a  Catholic,  and  insisted  on  the  high  and 
sacred  right  of  the  father.  Criticizing  this, 
the  court  said:  "This  authority  is  of 
force  on  two  points, — as  to  the  child's  age, 
and  as  to  his  religious  impressions;  and 
it  does  not  seem  very  reconcilable  with 
Stourton  v.  Stourton  as  to  either.  For 
my  own  part,  whilst  I  am  bound  to  re- 
spect the  latter  case,  I  should  not  be  dis- 
posed to  extend  its  operation." 

A  husband  and  wife  separated,  and  the 
father  gave  his  children  into  the  custody 
of  a  schoolmistress  to  bring  up.  Both  par- 
ents were  Roman  Catholics,  but  the  fath- 
er turned  a  Protestant  and  had  the  chil- 
dren brought  up  accordingly.  It  was  held 
in  an  action  for  their  custody  by  the 
mother,  that  they  should  remain  with  the 
schoolmistress,  with  the  privilege  of  access 
by  both  parents.  D* Alton  v.  D' Alton,  I*.  R. 
4  Prob.  Div.  87,  47  L.  J.  Prob.  N.  S.  59. 

A  father  and  mother  had  separated  on 
account  of  differences  in  religion,  the 
mother  being  a  Roman  Catholic  and  the 
father  a  member  of  the  Church  o(  England. 
It  was  held  that  the  daughter  of  sixteen 
years,  a  ward  of  court,  restricted  of  her 
liberty  by  her  father,  would  not  be  turned 
over  to  the  mother  and  could  not  spend 
her  vacation  in  the  custody  of  her  mother. 
Agar-Ellis  v.  Lascelles,  L.  R.  24  Ch.  Div. 
317,  13  Eng.  Rul.  Cas.  30,  Cotton,  L.  J., 
said:  "When,  by  birth,  a  child  is  subject 
to  a  father,  it  is  for  the  general  interest 
of  families,  and  for  the  general  interest 
of  children,  and  really  for  the  interest  of 
the  particular  infant,  that  the  court 
should  not,  except  in  very  extreme  cases,  in- 
terfere with  the  discretion  of  the  father, 
but  leave  to  him  the  responsibility  of  ex- 
ercising that  power  which  nature  has  given 
him   b^  the  birth  of  the  child." 
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The  father,  a  Proteatant  had  promised 
on  the  marriage  that  the  children  should 
be  brought  up  in  the  Catholic  church.  Sub- 
sequently, on  his  wife's  death,  the  chil- 
dren had  a  Protestant  governess  and  at- 
tended the  Protestant  church.  After  a  de- 
lay of  nine  months  an  aunt  brought  a  suit 
to  have  the  children  made  wards  of  the 
court,  to  enjoin  the  fatner  from  interfer- 
ing with  the  religion  of  the  minors.  It 
was  lield  that  the  petition  should  be  dis- 
missed*  Be  Meade,  supra.  In  this  case 
O'Hagan,  L.  C,  examined  the  children  and 
found  that  as  to  religion  they  were  'in 
doubt,  but  preferred  to  go  with  their 
father. 

But  a  father  desirous  of  regulating  the 
child's  religious  education  was  held  not 
entitled  to  the  custody  where  his  charac- 
ter showed  that  it  would  not  be  for  the 
welfare  of  the  infant. 

In  Com.  V.  Coffey,  121  Mass.  66,  a  girl 
sixteen  years  old  was  at  work  supporting 
herself  and  was  taken  with  consumption. 
The  father,  with  a  lawyer,  came  and  by 
force  carried  her  away  to  a  room  that  he 
had  provided  for  her.  It  was  contended 
that  the  father  had  a  legal  right  to  her 
custody.  It  was  held  that  the  removal, 
which  was  made  in  order  to  place  her  un- 
der the  influences  of  the  Catholic  church, 
was  not  the  assertion  of  the  father's  right, 
but  followed  the  directions  of  a  lawyer, 
and  all  were  held  guilty  of  assault. 

A  wife  obtained  .  a  divorce  on  the 
groimd  of  intemperance  and  neglect,  and 
was  awarded  the  custody  of  the  children. 
She  took  them  with  her  to  her  parents,  and 
died.  It  was  held  in  an  action  by  the 
father  for  their  custody  that  it  should  be 
denied,  even  though  they  were  being 
brought  up  in  a  different  religion.  State 
ex  rel.  Lynch  v.  Bratton,  —  Del.  — ,  15 
Am.  L.  Beg.  N.  S.  359. 

And  a  father,  an  avowed  atheist,  who  de- 
nied the  existence  of  a  God  as  creator  of 
the  universe,  deserted  his  wife  and  unlaw- 
fully cohabited  with  another  woman.  The 
wife  took  her  children  with  her  to  her 
parents,  where  she  died.  Subsequently  the 
father  brought  an  action  for  their  custody. 
It  was  held  that  he  was  not  a  fit  person. 
Shelley  v.  Westbrooke,  Jacob,  266,  23  Be- 
vised  Bep.  47. 

A  husband  who  had  studied  for  the 
clergy  had  left  that  communion  and  be- 
came a  follower  of  a  religion  called  "Aga- 
pemone/'  believing  that  the  day  of  grace 
had  passed  and  the  day  of  judgment  com- 
menced, and  that  prayers  were  superfluous. 
He  deserted  his  wife,  and  she  went  to  live 
with  her  mother  and  shortly  afterwards 
a  son  was  born.  In  an  action  for  the 
ciistody  of  his  child,  it  was  held  that  the 
father  was  not  entitled  to  it,  on  account 
of  his  religious  views.  Thomas  v.  Bob- 
erts,  3  De  G.  A  S.  758,  19  L.  J.  Ch.  N.  S. 
606,  14  Jur.  639. 

A  widow  was  held  entitled  to  the  cus- 
tody of  her  child  where  it.  was  not  being 
trained  in  her  religious  views,  and  she 
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had  not  lost  the  right  to  reclaim  the  child 
by   estoppel. 

The  mother  of  an  illegitimate  child  un- 
der twelve  years  contracted  that  the  child 
should  be  given  for  twelve  years  to  the 
custody  of  defendant,  who  had  charge  of 
a  Protestant  institution.  She 'then  brought 
an  action  to  regain  his  custody,  in  order 
to  have  him  trained  as  a  Catholic.  It 
was  held  that  she  was  entitled  to  the  writ. 
Beg.  V.  Barnardo  [1891]  1  Q.  B.  194. 
In  this  case  the  respondent  was  over  zeal- 
ous in  the  endeavor  to  prove  that  she  was 
not   worthy. 

A  widow  brought  habeas  corpus  for  the 
custody  of  her  children,  where  they  were 
in  an  orphan  Protestant  school.  The 
mother  was  Boman  Catholic,  and  her  chil- 
dren were  being  brought  up  to  the  Protes- 
tant religion.  It  waa  held  that  the  chil- 
dren should  be  returned  to  the  mother. 
Beg.  V.  Clarke,  7  El.  A  Bl.  186,  26  L.  J. 
Q.  B.  N.  S.  169,  3  Jur.  N.  S.  336,  6  Week. 
Bep.    222. 

In  Be  Moore,  11  Ir.  C.  L.  Bep.  1,  the  case 
of  Beg.  v<  Clarke,  supra,  was  criticized, 
the  court  saying:  I  cannot  bring  my  mind 
to  concur  with  Lord  Campbell  .  .  .  "where 
he  says,  'We  must  lay  down  a  rule  which  will 
be  generally  beneficial,  although  it  may  op- 
erate harshly  in  particular  instances.'  in 
my  humble  judgment,  it  will  be  better  for 
us  to  seek  for  a  principle  the  application 
of  which  will  not  be  fraught  with  the  ill 
consequences  apprehended  from  the  rule 
laid  down   in  that  case." 

In  Beg.  V.  Gyngall  [1893]  2  Q.  B.  232,  62 
L.  J.  Q.  B.  N.  S.  659,  4  Beports,  448,  69 
L.  T.  N.  S.  481,  67  J.  P.  773,  the  case 
of  Keg.  V.  Clarke,  supra,  was  distinguished, 
the  court  saying  that  when  "Lord  Campbell 
said  what  he  did,  he  was  exercising  the 
common-law  jurisdiction,  and  could  not 
exercise  the  other,"  also  Beg.  v.  Howes,  3 
El.  k  £1.  332,  30  L.  J.  Mag.  Cas.  N.  8. 
47,   7   Jur.   N.   S.   22. 

A  widowed  mother  whose  son  had  been 
baptised  a  Boman  Catholic  placed  him  in 
a  Protestant  charitable  school,  and  sub- 
sequently brought  an  action  to  remove  him 
so  that  he  could  have  Catholic  training. 
It  was  held  that  the  authorities  had  no 
right  to  interfere,  and  the  custody  of  the 
child  was  awarded  to  the  mother.  Beg.  v. 
Williams,  58  L.  J.  Q.  B.  N.  S.  176. 

After  the  father's  death  a  son  was  born, 
and  the  mother  brought  him  up.  His 
father's  parents  were  Boman  Catholic,  and 
the  mother  after  the  husband's  death  at- 
tended the  Church  of  England  and  brouglit 
her  son  up  accordingly.  In  an  action  by 
the  uncle  of  the  boy,  who  was  also  his 
godfather,  to  have  his  custody,  it  was  held 
proper  for  the  boy  to  remain  with  his 
mother.  Stourton  v.  Stourton,  8  De  G.  M. 
&  G.  760,  26  L.  J.  Ch.  N.  S.  354,  3  Jur. 
N.  S.  527,  6  Week.  Bep.  418.  The  boy 
was  nine  years  old,  and  he  was  examined 
privately  by  the  judge,  who  found  that  he 
so  well  understood  the  difference  in  the 
religions  that  it  would  not  be  wise  to  try 
and  change  his  faith. 
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In  Re  Meade,  Ir.  Rep.  5  Eq.  98,  19  Week. 
Rep.  313,  it  was  said  that  in  Witty  v.  Mar- 
shall, 1  Younge  &  C\  Ch.  Cas.  68,  5  Jur. 
1079;  Stourton  v.  Stoiirton,  8  De  G.  M.  & 
G.  768,  26  L.  J.  Ch.  N.  S.  354,  3  Jur.  N. 
S.  627,  6  Week.  Rep.  418;  Re  O'Malley, 
8  Ir.  Ch.  Rep.  291;  and  Re  Browne,  2  Ir. 
Ch,  Rep.  ]51,  the  parent  permitted  his 
children  to  be  brought  up  by  other  persons 
of  a  particular  religion,  so  as  to  make  it 
difficult  for  the  court  to  interrupt  that 
course  of  education. 

A  Jewish  widow  agreed  with  her  fathei- 
to  assign  the  guardianship  of  her  c^iildien 
to  him.  She  subsequently  married  a  Chris- 
tian and  brought  a  petition  to  obtain  ac- 
cess to  the  children.  It  was  held  that  the 
children  should  be  delivered  to  their  motli- 
er.     Villareal  v.  Mellish,  2  Swanst.  633. 

In  a  contest  for  the  appointment  of  a 
guardian  between  a  mother  and  an  uncle 
of  an  infant  two  and  one-half  years  old, 
the  question  was  as  to  raising  the  child  to 
be  a  Roman  Catholic.  The  master  of  rolls 
said  with  respect  to  changing  religion  be- 
ing sufficient  to  warrant  interference:  "I 
am  of  opinion  that  it  is  not;  and  that  it 
is  impossible,  for  the  benefit  of  this  child 
and  for  the  sake  of  educating  her  as  a 
Roman  Catholic,  that  I  can  properly  take 
her  away  from  her  mother."  The  court 
appointed  the  mother  and  the  husband  of 
her  aunt  guardians.  On  appeal  this  order 
was  continued  until  the  cliild  was  of  age. 
Austin  V.  Austin,  34  Beav.  267. 

A  mother,  after  the  death  of  her  hus- 
band, placed  her  children  in  an  orphan  asy- 
lum, and  upon  her  death  relatives  brought  an 
action  for  the  custody  of  the  children.  It 
was  held  that  the  children  should  be  re- 
manded to  the  custody  of  the  asylum. 
Com.  ex  rel.  Barnes  v.  St.  John's  Orphan 
Asylum,  9  Phila.  571.  In  this  case  the 
court  said:  "Nor  do  I  think  the  allegation 
that  the  relatives  of  the  children  are  of  a 
different  religious  persuasion  from  re- 
spondents is  material  to  this  issue.  Their 
mother  was  a  Catholic,  and  she  placed 
them  in  an  institution  where  the  same 
faith  was  taught  which  she  believed.  No 
one  would  have  questioned  her  right  to 
do  this  whilst  she  was  living;  why  shall 
it  be  questioned  now  that  she  is  in  her 
grave  ?*' 

But  where  the  mother  was  incompetent 
or  was  estopped  by  her  conduct,  it  was 
held  that  she  should  be  denied  the  custody, 
although  the  child  was  being  trained  in  a 
different  religion. 

In  Re  Moore,  supra,  a  widowed  mother, 
who  was  a  Roman  Catholic,  placed  her 
child  in  a  Protestant  charitable  society 
home,  inferring  that  she  and  her  children 
were  Protestants,  and  subsequently  brought 
an  action  by  writ  of  habeas  corpus  for  its 
custody.  As  the  court  was  divided,  she 
failed  to  have  the  order  of  habeas  corpus 
made  absolute.  Hayes,  J.,  said:  "T  take 
that  question  to  be  whether,  after  this 
woman  has  for  seven  years  abnegated  all 
the  functions  of  a  guardian,  and  allosved 
and  encouraged  other  persons  to  assume 
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and  discharge  those  functionB,  and  to  ed- 
ucate the  child  in  a  religious  faith  differ- 
ent from  that  which  she  now  professes, 
will  this  court,  in  virtue  of  the  jurisdic- 
tion it  possesses  for  the  benefit  of  the 
child,  lend  its  powers  to  enable  the  mother 
now  at  her  pleasure  to  undo  that  which, 
for  the  last  seven  years,  she  has  been  do- 
ing, and  all  this  without  the  least  com- 
plaint, either  proved  or  alleged,  against 
the  members  or  officers  of  the  society,  for 
neglect  of  the  duties  which,  by  receiving 
the  child,  they  virtually  undertook  to  dis- 
charge?" 

In  Reg.  v.  Gyngall,  supra,  a  widowed 
mother  who  had  to  travel  a  great  deal, 
and  had  several  times  left  her  child  at 
homes  for  children,  brought  habeas  corpus 
for  the  custody  of  her  child,  fifteen  years 
of  age.  ihe  cltild  inclined  to  i'rotestantism, 
and  the  mother  was  a  Catholic.  There 
had  been  no  proselyting.  It  was  held, 
considering  the  age  of  the  child,  the  in- 
ability of  the  mother  to  support  her,  and 
the  previous  neglect  of  the  mother,  that 
she  should  be  denied  the  custody.  Judi- 
cature  Act  1873,  §  26,  subsec.  10,  provides 
that  the  rules  of  equity  with  regard  tc 
the  custody  of  infants  shall  prevail. 

In  Re  O'Hara  [1900]  2  I.  R.  232,  it  was 
said:  "In  Gyngall's  Case,  supra.  Lord 
Esher  (p.  244)  was  satisfied  that  if  the 
mother  had  the  child  delivered  to  her,  the 
result  must  be  that  %he  would  have  to  put 
the  child  away  again.'  Kay,  L.  J.  (p. 
252),  'taking  into  Consideration'  (among 
other  circumstances),  'the  consequences  of 
restoring  her  to  her  mother  against  her 
wish,  and  the  life  which  the  mother  would 
probably  be  in  future  compelled  to  lead,' 
was  satisfied  that  a  wise  parent  or  guUrd* 
ian,  placed  in  the  position  in  which  the 
mother  was,  would  not,  if  actuated  b}^ 
proper  feeling  for  the  child,  wish  or  at- 
tempt, to  take  her  away  from  where  she 
was." 

The  father  having  died,  the  mother 
placed  her  child  of  about  ten  years  of  age 
in  a  Protestant  school  for  destitute  cbil- 
dren.  The  child  had  been  baptized  in  the 
Roman  Catholic  faitb,  which  her  mother 
professed.  The  mother,  a  pauper,  not  ex- 
pecting to  live,  requested  to  have  her  child 
removed  to  a  Catholic  institution.  This 
was  refused  on  the  ground  .that  it  was  for 
the  best  interests  of  the  child  to  remain 
at  the  Protestant  school.  Re  Turner,  41 
L.  J.  Q.  B.  N.  S.  142,  25  L.  T.  N.  S.  907. 

A  widow  allowed  her  child  to  remain 
for  nine  years  in  a  Catholic  institution. 
A  few  weeks  before  the  time  for  discharge, 
the  mother  brought  habeas  corpus  to  Ft, 
cure  the  child  for  an  uncle.  It  was  held 
that,  considering  -the  religious  training 
and  the  wishes  of  the  child,  the  mother 
should  be  denied  the  writ.  Re  Elliott,  Ir. 
L.   R,    32    C.   L.    504. 

In  Re  O'Hara,  supra,  it  was  said: 
"In  Elliott's  Case,  supra,  Johnson,  J., 
referred  to  tlie  fact  that  the  application 
came  before  the  court  'within  six  weeks 
of  the  time  when  the  child,  having  reached 
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sixteen  years  of  age,  would  be  able  to  se- 
lect her  own  place  of  abode;*  and,  having 
regard  to  the  strong  desire  which  she  en- 
tertained to  remain  where  she  was,  he 
thought  it  *not  likely  that  the  order  of  the 
court    would   have    any    permanent   effect." 

And  where  a  husband  died  and  the  moth- 
er gave  both  her  infant  children  to  live 
with  the  "Shakers,"  and  subsequently 
l)rought  an  action  to  recover  their  custody, 
on  the  ground  of  the  difference  in  religious 
views,  it  was  held  that  the  mother  could 
not  recover  their  custody.  People  ex  rel. 
Barbour  v.  Gates,  43  N.  Y.  40. 

In  Re  0*Hara,  supra,  it  was  said:  "I 
think  it  necessary  to  make  some  observa- 
tions upon  the  effect  of  the  custody  of  in- 
fants act  1891,  which,  strangely  enough, 
was  not  referred  to  in  Elliott's  Case,  su- 
pra. I  cannot  regard  the  act  as  merely 
declaratory;  it  is  intituled  'An  Act  to 
Amend  the  Law  Relating  to  the  Custody 
of  Infants.'  It  does  not  affect  the  juris- 
diction formerly  exercised  by  the  court  of 
chancery,  but  it  in  some  respects  extends, 
and  in  others  it  limits,  the  discretion  of 
the  court;  it  also  indicates  the  grounds 
upon  which  that  discretion  ought  to  be  ex- 
ercised, and  it  gives  some  new  powers  to 
the  court.  Section  1  gives  a  discretion  to 
decline  to  issue  a  habeas  corpus,  or  to 
make  an  order,  in  any  case  where  the 
parent's  conduct  has  been  such  as  to  jus- 
tify the  court  in  refusing  to  enforce  the 
parental  right  to  the  custody  of  the  child." 
See  Whalen  v.  Olrastead,  61  Conn.  263,  15 
L.R.A.  593,  23  Atl.  964;  Hernandez  v. 
Thomas,  60  Fla.  622,  2  L.R.A.(N.S.)  203, 
111  Am.  St.  Rep.  137,  39  So.  641,  7  Ann. 
Cas.  446;  Com.  v.  Coffey,  121  Mass.  66; 
Re  Dovie,  16  Mo.  App.  159;  Condon  v.  Vol- 
lum,  57  L.  T.  N.  S.  154;  Re  Besant,  L.  R. 
11  Ch.  Div.  508,  48  L.  J.  Ch.  N.  S.  497,  40 
L.  T.  N.  S.  469,  27  Week.  Rep.  741 ;  Shel- 
ley V.  Westbrooke,  Jacob,  266,  23  Revised 
Rep.  47. 

Cases  relating  to  religious  training, 
where  the  right  of  a  parent  to  the  custody 
of  the  child  was  not  involved,  are  not  in- 
tended to  be  included  in  this  note. 

XIV,  Where  the  child  is  in  an  institU' 

tion, 

A  parent  who  is  not  of  improper  char- 
acter may  not  reclaim  the  child,  although 
it  may  be  held  by  a  charitable  institution, 
if  it  is  not  for  the  interest  and  welfare  of 
the   child. 

A  widow  placed  her  infant  son  with  "the 
Shakers"  to  be  cared  for.  Upon  her  re- 
marriage she  brought  an  action  to  obtain 
the  custody  of  her  child.  It  was  held 
proper  to  allow  the  wishes  of  the  child  to 
determine  the  case.  He  preferred  his  moth- 
er.    State  V.   Scott,  30  N.  H.  274. 

And  where  a  mother  was  refused  the  cus- 
tody  of  her  child  on  the  ground  of  unfit- 
ness, and  it  was  put  in  a  benevolent  insti- 
tution, and  subsequently  the  mother  mend- 
ed her  ways  and  became  fit  to  have  the 
child,  she  was  held  entitled  to  its  custody. 
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Kennedy  v.  Meara,  127  Ga.  68,  56  S.  E.  243, 
9  Ann.  Cas.  396.  The  court  said:  "While 
the  conduct  of  the  parent  which  authorizes 
the  commitment  of  the  child  to  the  benevp- 
lent  institution  forfeits  the  right  of  the 
parent  to  the  custody  of  the  child,  this  for- 
feiture is  not  absolute.  It  is  only  for  the 
time  being,  that  is,  so  long  as  the  condi- 
tions are  such  that  the  parent  is  not  a 
fit  person  to  have  the  custody  and  control 
of  the  child." 

A'  mother,  being  a  widow,  placed  her  two 
children  in  the  Soldiers  and  Seamen's 
Home  for  orphans,  signed  a  contract  sur- 
rendering the  children,  but  not  specifying 
any  time.  It  was  held  in  an  action  by 
the  mother  to  regain  the  custody  of  her 
children,  that  she  was  entitled  to  their 
custody  at  any  time.  Wishard  ▼.  Medaris, 
34  Ind.   168. 

And  where  a  father  brought  habeas  cor- 
pus to  regain  his  child,  who  had  been 
committed  to  the  custody  of  the  overseer 
of  the  poor,  it  was  held  that  the  com- 
mitipent  was  not  conclusive  upon  the 
father,  and  that  he  had  the  right  to  show 
that  he  was  competent  and  that  the  wel- 
fare of  the  child  would  be  attained  by  giv- 
ing him  the  custody.  Farnham  v.  Pierce, 
141  Mass.  203,  55  Am.  Rep.  462,  6  N.  E. 
830.  Massachusetts  Stat.  1882,  chap.  181. 
§  3,  provides  that  when  it  shall  appear 
to  any  court  that  a  child  under  fourteen 
years,  by  reason  of  neglect  or  vice  of  its 
parents,  is  exposed  to  an  idle  life  and  is 
dependent  upon  public  charity,  such  court 
may  commit  such  child  to  the  custody  of 
a  state  board  of  health,  lunacy,  and  char- 
ity, or  other  proper  institution. 

And  in  a  proceeding  by  parents  to  obtain 
possession  of  children  from  the  Children's 
Aid  Society,  it  was  held  that  where  the 
parents  had  reformed  and  were  leading 
proper  lives,  the  children  should  be  re- 
stored to  the  parents,  notwithstanding  they 
had  been  committed  to  .  the  society  by  po- 
lite justice  of  Rochester.  Re  Knowack, 
158  N.  Y.  482,  44  L.R.A.  699,  53  N.  E. 
676. 

A  grandfather  was  held  entitled  to  the 
custody  of  a  child,  where  its  mother  was 
dead  and  the  father  had  no  home  and  had 
left  the  child  at  an  Orphan's  Home.  It 
was  for  tlie  best  interests  of  the  child 
that  he  should  remain  with  his  grandfather. 
Re  Riemann,  31  N.  Y.  S.  R.  13,  10  N.  Y. 
Supp.    516. 

A  widowed  mother  left  her  child  with 
the  House  of  the  Good  Shepherd.  She  and 
her  second  husband  brought  habeas  corpus 
to  regain  its  custody.  It  was  held  that, 
though  she  was  coarse,  vulgar,  and  pas- 
sionate, and  he  used  intoxicating  liquor, 
they  should  be  given  the  custody  of  the 
child.  Lovell  v.  House  of  the  Good  Shep- 
herd, 9  Wash.  419,  43  Am.  St.  Rep.  839, 
37  Pac.  660.  The  court  said:  "If  every 
coarse,  vulgar,  and  passionate  woman  were 
deprived  of  •  the  custody  of  her  children, 
our  orphan  asylums  would  be  filled  to 
overflowing;  and  if  evor\'  man  who  is  given 
to  brutalizing  himself  by  the  excessive  use 


614 


KANSAS  SUPREME  COURT. 


Oct., 


of  intoxicants,  and  by  other  debasing  hab- 
its, were  to  be  deprived  of  the  custody 
of  bis  children,  the  said  institutions  would 
be    found    altogether    inadequate." 

But  the  institution  was  held  entitled  to 
the  custody  of  the  child  where  it  was  not 
shown  that  it  would  be  for  the  welfare  of 
the  child  to'  make  any  change.  - 

So,  where  a  mother  was  lewd,  and  not 
a  fit  person  to  have  the  custody  of  a  minor 
daughter,  it  was  held  proper  for  her  to  be 
put  in  an  orphan  asylum  for  care  and  pro- 
tection. Hunter  v.  Dowdy,  100  Ga.  644, 
28  S.  £.  387.  In  this  case  no  mention  was 
made  of  the  father. 

And  where  children  of  a  widow  were 
given  to  the  guardianship  of  the  Home  of 
the  Friendless,  it  was  shown  that  her  mor- 
al turpitude  was  such  as  to  render  her  un- 
fit to  raise  her  two  little  girls  to  respect- 
able womanhood.  It  was  held  that  she 
should  be  denied  the  custody  of  the  chil- 
dren. Home  of  the  Friendless  v.  Berry, 
79  Mo.  App.  566. 

On  the  death  of  the  wife,  the  father  left 
three  children  agreeing  to  pay  for  the  sup- 
port of  two.  A  police  justice  committed 
the  children  to  the  Commission  of  Chari- 
ties and  Correction,  who  indentured  one  to 
a  party  who  had  been  keeping  them.  Their 
father  kept  a  saloon  in  Chicago,  and  had 
married  again.  It  was  held  that  the  father 
should  be  denied  the  custody  of  the  chil- 
dren. People  ex  rel.  Johnson  v.  Erbert, 
17  Abb.  Pr.  395.  In  this  case  the  step- 
mother had  defied  the  court,  and  by  fraud 
possessed  herself  of  one  of  the  children. 
This  was  held  to  disentitle  her  to  any  re- 
gard  in   the   matter. 

And  where  a  father  placed  his  child 
thirteen  years  of  age  with  a  woman  of  bad 
reputation  living  opposite  his  own  dwel- 
ling, it  was  held  on  habeas  corpus  that  he 
was  not  entitled  to  the  custody.  His'  trust 
was  forfeited,  and  the  child  was  ordered 
to  be  placed  in  an  institution,  "the  Shelter- 
ing Arms."     Re  Clifton,  47  How.  Pr.  172. 

And  a  widowed  mother  who  had  had  her 
child  removed  to  the  Home  for  Dependent 
and  Neglected  Children  was  held  not  en- 
titled on  habeas  corpus  to  have  the  child 
restored  in  order  that  she  might  be  taken 
care  of  in  a  Catholic  orphan  asylum. 
Whalen  v.  Olmstead,  61  Conn.  263,  16 
L.R.A.  593,  23  Atl.  964.  The  court  said: 
"In  the  case  before  us,  the  child  was  com- 
mitted at  the  mother's  request.  She  was 
placed  in  a  home  where  she  has  always 
been  most  kindly  and  well  cared  for.  The 
mother,  through  the  benefactions  of  her 
pastor,  is  now  able  to  provide  for  and  in- 
sure a  suitable  support  and  education  for 
the  child.  This,  in  our  judgment,  is  not 
sufficient  to  enable  us  to  hold  that  such 
child  is  unlawfully  restrained  by  the  board 
of  management,  and  is  entitled  to  be  dis- 
charged." 

Where  a  mother  in  her  will  gave  the 
custody  of  her  two  minor  children  to  their 
grandmother,  and  the  father  took  the  two 
children  to  a  Roman  Catholic  orphan  home, 
where  they  were  properly  cared  for  at  his 
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expanse,  it  was  held  that  they  should  re- 
main at  the  orphan  home,  and  that  the 
grandmother  was  unable  to  bring  them  up 
as  well  as  they  were  being  cared  for  at 
the  orphan  home.  Hernandez  v.  Thomas, 
60  Fla.  622,  2  L.R.A.(N.S.)  203,  111  Am. 
St.  Rep.  137,  39  So.  641,  7  Ann.  Cas.  446. 
The  court  said:  "Our  statute,  §  2086, 
Rev.  Stat.  1896,  like  its  predecessor  in 
England,  12  Car.  II.  chap.  24,  §  8,  confers 
upon  the  father  alone  the  power  to  ap- 
point a  testamentary  guardian  for  his 
child  by  last  will  and  testament  or '  by 
deed.  No  such  power  is  conferred  upon 
the  mother  by  our  statute,  and  she  has 
no  such  authority  or  right  from  the  com- 
mon law  or  from  any  other  source." 

A  married  woman  separated  from  her 
husband  on  account  of  his  intemperance 
and  crime,  and  voluntarily  gave  her  chil- 
dren to  an  institution  upon  a  contract,  and 
she  and  her  husband  brought  suit  upon 
habeas  corpiis  to  regain  them.  It  was  held 
that  the  petitioners  did  not  have  the  right 
to  regain  the  possession  in  court,  or  to  be 
informed  where  they  were,  in  the  absence 
of  any  reason  to  believe  that  the  contract 
was  disregarded  by  those  having  the  chil- 
dren. Dumain  v.  Gwynne,  10  Allen,  270. 
The  court  said:  "In  some  of  our  public 
institutions  it  has  been  deemed  expedient 
to  keep  parents  in  ignorance  of  the  place 
where  homes  have  been  found  for  their 
children,  on  account  of  the  disposition  of- 
ten manifested  to  visit  them  and  excite  Un- 
easiness and  discontent  in  their  minds. 
Such  influences  may  be  feared  in  this  case, 
and  there  may  be  just  ground  for  the  sug- 
gestion made  by  the  respondent's  counsel, 
that  if  the  former  character  of  the  father 
were  made  known  among  the  present  school- 
mates and  associates  of  the  children,  it 
might  cause  annoyance  and  injury  to  them 
at  their  present  tender  age." 

Where  children  were  committed  to  the 
board  of  "children's  guardians,"  and  the 
mother  and  the  subsequent  husband  filed  a 
petition  for  the  custody  of  the  children,  it 
was  held  that  the  Indiana  statute  author- 
izing children  to  be  taken  from  the  cus- 
tody of  parents  whose  course  of  life  unfit 
them  for  their  children,  and  to  be  given  to 
the  institution,  was  constitutional.  Van 
Walters  v.  Children's  Guardians,  132  Ind. 
567,  18  L.R.A.  431,  32  N.  E.  668.  In  this 
case  the  petition  alleged  that,  at  the  time 
of  the  decree  giving  the  children  to  the  in- 
stitution, the  petitioner  was-  distracted  and 
crazed  with  grief. 

Where  a  husband  was  a  sailor  and  went 
to  China,  and  his  wife  went  to  Salem  with 
her  child,  and  died  there,  and  the  child  was 
taken  from  the  asylum  of  orphans  by  re- 
spondents, it  was  held  that  the  father 
should  be  denied  the  custody  of  the  child. 
Re  O'Neal,  —  Mass.  — ,  3  Am.  L.  Rev.  578. 
The  court  said:  "It  being  proved  that  the 
father  left  the  child,  and  by  misfortune  or 
accident  failed  to  discover  where  the  child 
was,  and  in  the  meantime  that  the  child 
has  been  taken  care  of  by  the  respondents 
until  she  has  arrived  to  years  of  discre- 
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tion,  and  that  it  is  intended  to  remove  her 
to  a  distant  state,  where  the  mode  of  life 
will  be  different  from  that  to  which  she 
has  been  accustomed,  the  law  will  not  al- 
low the  father  to  have  the  custody  of  the 
child.  It  is  within  the  judicial  duty  of  the 
court  to  determine  that  the  assent  of  the 
father  has  been  given  to  the  arrangement, 
which  cannot  be  terminated  without  injury 
to  the  child." 

In  Re  Diss  Debar,  3  N.  Y.  Supp.  667, 
an  application  for  habeas  corpus  to  obtain 
the  discharge  of  children  from  the  Society 
for  the  Prevention  of  Cruelty  to  Children, 
the  mother  was  held  not  entitled  to  the 
writ,  as  she  had  been  convicted  of  an  at- 
tempt at  fraud,  and  sentenced  to  the  peni- 
tentiary, and  had  been  for  a  long  time 
living  in  adultery  with  Joseph  Diss  Debar. 

A  father  was  properly  denied  the  cus- 
tody of  his  child,  where  she  had  lived 
for  six  years  with  a  family  to  whom  she 
had  been  bound  by  the  supervisor  of  the 
poor,  and  her  mother  had  been  an  inmate 
of  the  poorhouse,  and  her  father  a  convict 
in  state  prison,  although  the  indentures 
were  illegal.  Re  Goodenough,  19  Wis.  274. 
The  court  said:  "It  will  be  seen  from  the 
reported  cases  that  children  between  the 
agfes  of  seven  and  fourteen  are  often  in- 
terrogated as  to  their  wishes,  and  if  of 
sufficient  intelligence,  allowed  to  choose  for 
themselves.  There  are  several  instances  of 
those  between  ten  and  twelve  being  thus 
allowed  their  choice.  It  is  probable,  there- 
fore, that  the  county  iudge  should  have 
examined  the  girl,  and  have  given  her  the 
privilege  of  determining  for  herself  wheth- 
er she  would  go  to  her  father  or  remain 
with  the  respondent." 

And  a  mother  residing  in  another  state 
was  held  not  entitled  to  the  custodv  of  her 
infant  child,  where  it  had  been  placed  in 
the  custody  of  the  Society  for  the  Pre- 
vention of  Cruelty  to  Children.  Hope's  Pe- 
tition, 19  R.  I.  486,  34  Atl.  994.  The  court 
said:  "In  a  case  like  the  one  now  before 
us,  where  the  child  was  born  out  of  wed- 
lock, and  hence  the  custody  thereof  legally 
belongs  to  the  mother  as  its  natural  f^uar- 
dian  (People  ex  rel.  Davenport  v.  Kling, 
6  Barb.  366;  9  Am.  &  Eng.  Enc.  Law,  248, 
and  cases  cited  in  note  1;  Church,  Habeas 
Corpus,  §  454),  the  court  will  also  care- 
fully consider  and  have  regard  to  her  legal 
rights,  as  well  as  her  maternal  affection 
for  her  offspring,  in  determining  whether 
she  is  the  proper  person  to  have  the  cus- 
tody thereof.  Yet,  as  above  stated,  the 
paramount  consideration,  and  the  one  which 
must  be  decisive  of  the  case,  is  that  which 
pertains  to  the  best  interests  of  the  child.*' 

An  illegitimate  child  was  born  in  a  luna- 
tic asylum,  and  it  was  held  proper  to  take 
it  from  its  mother  and  put  it  with  the 
Barnet  Union.  Reg.  v.  Bar  net  Union,  57 
L.  J.  Mag.  Cas.  N.  S.  39,  58  L.  T.  N.  8. 
947,  62  J.  P.  611. 

A  husband  and  wife  separated,  and  the 
wife  left  the  child.  The  father  went  abroad 
and  on  his  return  found  the  child,  aged 
seven  years,  in  the  care  of  an  actor.  He 
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apprenticed  him  to  the  actor.  It  was  held 
on  habeas  corpus  by  the  mother  that  she 
was  not  a  proper  person  to  have  the  charge 
of  the  child,  and  the  indenture  made  by 
the  father  was  held  invalid  on  account  of 
the  profession  and  the  father's  abandon- 
ment and  the  youth  of  the  child.  The  boy 
was  sent  to  the  Home  of  the  Friendless. 
Com.  ex  rel.  Frayne  v.  Dodge,  6  W.  N.  C. 
214. 

A  girl  was  committed  to  the  industrial 
school,  without  the  requisite  order  of  the 
court.  It  was  held  proper  to  deny  the 
mother  her  custody.  State  ex  rel.  Bethell 
V.  Kilvington,  100  Tenn.  227,  41  L.R.A. 
284,  45  S.  W.  433.  The  court  said:  "In 
this  case  it  clearly  appears  that  the  mother 
and  grandmother  of  this  girl  are  both  of 
ill  repute;  that  they  are  now  living  in  dis- 
reputable localities." 

Cases  relating  to  guardians,  adoption, 
and  apprentices  are  not  intended  to  be 
covered  by  this  note,  although  some  cases 
are  used  which  discuss  the  general  rule  as 
to  the  right  of  parents  to  the  custody  of 
their  children.  L  T« 
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HEBREW  LADIES'  ORPHAN  SOCIETY. 

(86  Conn.  289,  82  Atl.  561.) 

Covenant  —  restriction  —  basiness  — 
charitable  home. 

A  charitable  home  for  aged  persons  and 
orphans  is  not  a  business  within  the  mean- 
ing of  a  restrictive  covenant  forbidding  the 
use  of  any  lot  in  a  particular  tract  of  land 
for  any  certain  specified  trades,  manufac- 
turies,  or  shows,  each  one  of  which  is  either 
inherently  dangerous,  notoriously  offensive, 
obnoxious  to  the  moral  sense,  or  attractive 
to  crowds  of  people,  "or  any  other  trade  or 
business  dangerous  or  offensive  to  tlie 
neighboring  inhabitants." 

,  (Wheeler,  J.,  dissents.)' 

(March  7,  1912.) 

Note. -^  Community  residence  aa  violO' 
tion  of  restrictive  covenant. 

This  note  is  restricted  to  residences  used 
by  more  than  one-  family  in  common,  and 
does  not  include  tenements,  flats,  or  apart- 
ment houses  where,  although  more  than  one 
family  may  occupy  the  same  building,  each 
family  lives  separate  and  apart  from  the 
others. 

The  right  to  enforcement  of  restrictive 
covenant  as  affected  by  change  in  neigh- 
borhood is  fully  discussed  in  the  note  to 
Brown  v.  Huber,  28  L.R.A.(N.S.)  706. 

In  the  note  to  Evans  y.  Fobs,  9  L.R.A. 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  in  defendant's  favor  in  a  suit  to 
restrain  defendant  from  continuing  to  oper- 
ate a  home  for  aged  persons  and  orphans 
on  certain  lots  in  alleged  violation  of  the 
terms  of  a  deed  under  which  it  acquired 
title,  and  of  the  conditions  and  restric- 
tions contained  in  an  earlier  deed  of  trust, 
of  which  defendant  had  notice,  and  also 
for  damages.     Affirmed. 

Statement  by  Prentice,  J.: 

The  suit  was  to  restrain  the  defendant 
from  continuing  to  operate  an  orphan  asy- 
lum and  home  for  the  aged  on  certain  lots 
on  York  square  in  New  Haven,  in  alleged 
violation  of  the   terms  of  the  deed  under 


which  the  defendant  acquired  its  title,  and 
of  the  conditions  and  restrictions  contained 
in  an  earlier  deed  of  trust,  of  which  the 
defendant  had  notice,  and  also  for  dam- 
ages, brought  to  and  tried  by  the  superior 
court  in  New  Haven  county,  Gager,  J.,  facts 
found  and  judgment  rendered  for  the  de- 
fendants, and  appeal  by  the  plaintiffs. 

In  1834,  four  persons,  all  residents  of 
New  York,  and  the  owners  in  common  of 
a  tract  of  land  in  New  Haven,  caused  it  to 
be  surveyed  and  plotted  upon  a  map  show- 
ing in  the  central  portion  a  square  365  feet 
in  length  and  127  feet  in  width,  surrounded 
by  an  avenue  or  carriage  way  and  fronting 
upon  this  way  sixteen  numbered  lots.  Up- 
on the  map  were  also  shown  two  .ither 
ways  leading  from  the  one  surrounding  the 


(N.S.)  1039,  upon  the  construction  and  ef- 
fect of  general  restrictive  covenants  against 
the  use  of  real  property  for  purposes  of- 
fensive or  detrimental  to  the  neighborhood, 
it  will  be  observed  that  the  line  of  demarca- 
tion follows  that  particular  type  of  cove- 
nant; the  present  note  follows  no  limita- 
tion as  to  the  form  or  purpose  of  the  cove- 
nant involved,  but  seeks  to  discover  when 
and  under  what  circumstances  a  community 
residence  is  to  be  deemed  a  violation  of  any 
sort  of  restrictive  covenant. 

For  discussion  of  hotel  or  lodging  house 
as  violation  of  restrictive  covenant,  see  note 
to  Sayles  y.  Hall,  post,  625. 

The  law  as  a  rule  favors  the  free  and  un- 
trammeled  use  of  real  property.  Restric- 
tions of  the  fee  in  conveyances  are  there- 
fore regarded  unfavorably  and  strictly  con- 
strued. Doubts  in  such  restrictions  are  to 
be  resolved  in  favor  of  the  grantee  in  the 
deed  to  the  end  of  free  use.  But,  of  course, 
the  rule  of  construction  thus  stated  is  sub- 
ject to  that  which  obtains  with  respect  to 
all  contracts,  requiring  the  courts  to  give 
effect  to  the  plain  intention  of  the  parties 
as  gleaned  from  the  language  employed  in 
the  covenant  when  viewed  in  the  light  of  the 
entire  context  of  the  instrument.  Kitchen 
V.  Hawley,  150  Mo.  App.  497,  131  S.  W. 
142. 

The  cases  coming  within  the  scope  of 
this  note  fall  naturally  into  two  groups: 
Those  of  educational  institutions  and  those 
of  hospitals   and  similar   institutions. 


Educational  institutions. 

A  covenant  to  use  premises  for  purposes 
of  a  dwelling  house  or  a  private  residence 
only  is  violated  by  the  establishment  of  a 
school.  Thus,  a  covenant  against  the  use 
of  premises  for  any  public  trade  or  busi- 
ness whatsoever,  and  that  they  shall  be  oc- 
cupied and  used  for  a  private  dwelling 
house  only,  is  violated  by  the  establishment 
of  a  day  school  for  girls  with  dancing  acad- 
emy and  classes  for  singing,  with  the  de- 
sign to  obtain  as  many  scholars  as  possible. 
Wickenden  v.  Webster,  6  El.  &  Bl.  387,  2 
41  L.R.A.(N.S.) 


,  Jur.  N.  S.  590,  25  L.  J.  Q.  B.  N.  S.  264,  4 
Week.  Rep.  502. 

And  a  similar  covenant  is  violated  by 
the  maintenance  by  a  committee  of  an  in- 
stitution capable  of  acconunodating  one  hun- 
dred girls,  daughters  of  missionaries,  to  be 
lodged,  boarded,  and  educated  at  that  place; 
such  an  institution  cannot  properly  be 
called  a  private  residence,  although  the 
donors  put  themselves  in  loco  parentis  to 
the  children,  and  the  result  is  not  affected 
by  the  fact  that  the  institution  is  to  be  a 
charitable  one,  supported  by  voluntary  con- 
tributions. German  v.  Chapman,  L.  R.  7 
Ch.  Div.  271,  26  Week.  Rep.  149,  47  L.  J. 
Ch.  N.  S.  250,  37  L.  T.  N.  S.  686. 

A  girls'  school  to  accommodate  no  more 
than  twenty  young  ladies  is  a  violation  of 
a  covenant  not  to  carry  on  any  trade,  busi- 
ness, or  calling  whatever  upon  the  prem- 
ises, or  otherwise  use,  or  suffer  the  same  to 
be  used,  to  the  annoyance,  nuisance,  or  in- 
jury of  any  of  the  neighbors.  Kemp  v. 
Sober,  1  Sim.  N.  S.  517,  15  Jur.  458,  20  L. 
J.  Ch.  N.  S.  602. 

A  boarding  school  for  boys  to  accommo- 
date fifty  or  sixty  is  a  violation  of  a  cove- 
nant against  the  use  of  the  premises  for 
any  trade  or  business  whatsoever.  Doe  ex 
dem.  Bish  v.  Keeling,  1  Maule  &  S.  95,  14 
Revised  Rep.  405. 

A  deed  of  land  used  as  a  meeting  house 
green,  with  a  church  upon  it,  with  a  cove- 
nant that  it  should  be  used  for  no  other 
purpose  whatever,  prohibits  the  conversion 
of  the  church  into  a  schoolhouse  and  the 
land  around  it  into  a  school  yard.  Howe  y. 
School  Dist.  No.  3,  43  Vt.  282. 

A  contract  to  purchase  real  estate,  en- 
tered into  upon  representations  that  there 
are  no  controlling  restrictive  covenants 
against  the  business  of  a  schoolmaster,  will 
be  rescinded,  when  it  appears  that  in  fact 
there  is  a  covenant  against  various  kinds 
of  offensive  businesses  named,  or  any  trade 
or  business  or  occupation  whatsoever  where- 
by any  injurious  or  offensive  or  disagree- 
able noise  or  nuisance  shall  or  may  be  col- 
lected, occasioned,  caused,  or  made,  for 
reasonable  people  living  near  might  and 
probably  would  consider  a  boys'  school  as 
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square  to  near-by  public  streets,  one  lying 
easterly  and  the  other  westerly  of  the  tract, 
and  in  addition  certain  passageways  in  the 
rear  or  by  the  side  of  certain  lots.  There 
were  eight  lots  shown  which  did  not  face 
directly  on  the  square.  On  March  15th  of 
that  year  they  joined  in  the  execution  and 
delivery  to  four  other  persons  as  trustees, 
and  to  their  successors  in  said  tiust  to  be 
named  from  time  to  time  as  occasion  should 
require  in  a  manner  prescribed,  of  a  con- 
veyance of  the  land  thus  laid  out  as  a 
square  and  for  use  as  avenues  or  carriage 
or  passage  ways.  By  the  terms  of  the 
trust,  the  trustees  were  required  to  inclose 
atad  improve  the  square  in  a  manner  pro- 
vided, and  to  forever  maintain  and  care 
for  it,  to  pay  all  taxes,  charges,  or  assess- 


ments which  may  be  laid  or  levied  against 
the  land  conveyed,  to  permit  the  owners  of 
the  sixteen  lots  facing  the  square  and  their 
respective  tenants  and  families  to  have  the 
enjoyment  of  it  as  a  place  of  resort  and 
recreation,  subject  to  such  rules  and  regu- 
lations as  the  owners  of  these  lots  should 
from  time  to  time  prescribe,  and  to  allow 
certain  passageways  to  be  used  in  connec- 
tion with  certain  lots.  Provision  was  made 
for  the  reimbursement  of  the  trustees  for 
their  expenditure  by  the  owners  of  the  six- 
teen lots,  and  for  means  of  enforcing  such 
reimbursement.  The  instrument  contained 
a  covenant  binding  upon  the  grantors,  their 
heirs  and  assigns,  and  expressly  attached 
to  the  lots  concerned,  that  there  should  not 
be  erected  upon  any  one  of  twelve  of  the 


coming  within  the  meaning  of  that  restric- 
tion, and  actions  to  restrain  the  operation 
of  the  school  based  on  the  covenant  would 
probably  succeed.  Wauton  v.  Coppard 
[1899]  1  Ch.  92,  68  L.  J.  Ch.  N.  S.  8,  79 
L.  T.  N.  S.  467,  47  Week.  Rep.  72. 

Under  the  same  principle,  a  covenant  in 
a  lease  for  999  years  not  to  carry  on  or 
suffer  to  be  carried  on  any  One  of  various 
named  employments,  "or  any  other  manu- 
facture, trade,  business,  or  employment 
whatsoever,  or  permit  any  nuisance  or  an- 
noyance whatever  in  or  upon  said  prem- 
ises," it  being  expressly  agreed  that  the 
premises  should  at  all  time  be  used  solely 
as  and  for  a  private  dwelling  house,  would 
be  violated  by  the  maintenance  of  a  school 
for  girls;  but  in  this  particular  case,  for 
reasons  foreign  to  the  point  here  being  con- 
sidered, the  plaintiff  was  held  not  to  be  in 
a  position  to  take  advantage  of  this  viola- 
tion. Johnstone  v.  Hall,  2  Kay  &  J.  414, 
26  L.  J.  Ch.  N.  S.  462,  2  Jur.  N.  S.  780,  4 
Week.  Rep.  417. 

And  a  national  school  is  not  a  nuisance 
so  as  to  violate  a  covenant  against  any- 
thing which  shall  be  a  nuisance  to  neigh- 
boring inhabitants.  Harfison  v.  Good,  L. 
R.  11  Eq.  338,  19  Week.  Rep.  346,  24  L.  T. 
N.  S,  263,  40  L.  J.  Ch.  N.  S.  294. 

Hospitals,  sanatoriums,  and  asylums. 

Generally,  under  covenants  against  any 
occupation  or  business  that  may  be  dan- 
gerous, injurious,  offensive,  annoying,  or 
prejudicial,  or  a  nuisance,  grievance,  or 
damage  to  neighboring  inhabitants,  hos- 
pitals are  held  to  be  prohibited.  Thus,  in 
Gilford  V.  Babies'  Hospital,  21  Abb.  N.  C. 
169,  1  N.  Y.  Supp.  448,  under  a  covenant 
against  various  kinds  of  offensive  occupa- 
tions named,  "or  any  other  building,  trade, 
or  business  which  may  be  dangerous,  in- 
jurious, or  offensive  to  the  neighboring  in- 
habitants," it  was  held  that  a  building  in 
a  residential  neighborhood  could  not  be 
used  as  a  hospital  for  the  care  of  sick  in- 
fants, including  any  who  might  after  ad- 
mission develop  contagious  disease. 

And  a  covenant  in  a  lease  of  land  in  a 
41  L.R.A.(N.S.) 


residential  neighborhood,  to  run  ninety-five 
years,  to  the  effect  that  the  grantee  and  his 
assigns  will  not  carry  on  or  suffer  to  be 
carried  on  upon  the  premises  any  trade, 
business,  or  calling  whatsoever,  or  anything 
of  the  nature  thereof,  or  be  party  to  or  suf- 
fer any  act  or  thing  which  may  be  or  grow 
to  the  annoyance,  damage,  injury,  prejudice, 
or  inconvenience  of  the  neighboring  prem- 
ises, is  violated  by  a  hospital  for  poor  per- 
sons suffering  from  throat  and  chest  dis- 
eases, though  not  carried  on  for  profit,  the 
patients  paying  little  or  nothing  according 
to  their  means;  the  annoyance,  inconven- 
ience, and  possible  danger  from  infection 
are  matters  of  which  the  neighbors  have  a 
right  to  complain.  Bramwell  v.  Lacy,  L. 
R.  10  Ch.  Div.  691,  48  L.  J.  Ch.  N.  S.  339, 
40  L.  T.  N.  S.  361,  27  Week.  Rep.  463. 

Also,  a  covenant  in  a  lease  against  vari- 
ous kinds  of  occupations  named,  or  any 
act  which  shall  or  may  be  or  grow  to  the 
annoyance,  nuisance,  grievance,  or  damage 
of  the  lessor  or  neighboring  inhabitants,  is 
violated  by  the  maintenance  of  a  hospital 
for  the  treatment  of  diseases  of  the  throat, 
nose,  ear,  skin,  eye,  and  others,  even  though 
intended  for  poor  patients  and  supported 
by  voluntary  contributions;  but  it  seems 
that  such  a  hospital  does  not  violate  a  cove- 
nant against  any  noxious  or  offensive  trade 
or  business.  Tod-Heatly  v.  Benham,  L.  R. 
40  Ch.  Div.  80.  60  L.  T.  N.  S.  241,  58  L.  J. 
Ch.  N.  S.  83,  37  W^eek.  Rep.  38. 

A  covenant  not  to  use  or  permit  the  prem- 
ises to  be  used  in  the  exercise  or  carrying 
on  of  any  art,  trade,  business,  occupation, 
or  calling  whatsoever  is  violated  by  the 
maintenance  of  a  hospital  by  an  associa- 
tion, for  the  accommodation  of  patients 
willing  to  pay  for  it,  for  the  providing  of 
medical  attendance,  nursing,  food,  and  medi- 
cine, and  all  appliances  of  a  medical  and 
surgical  cjaraoter,  and  the  comforts  and 
advantages  of  home  in  various  degrees  ac- 
cording to  the  payments  made  by  the 
patientp.  although  such  hospital  is  not  to 
be  conducted  for  profit;  the  object  of  the 
association  is  to  get  the  patients  into  the 
hospital,  and  to  use  the  same  for  allowing 
the  physician  to  exercise  his  calling  there, 
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sixteen  lots,  being  the  lots  lying  upon  the 
two  sides  of  the  square,  any  building  ex- 
cept ''a  handsome  two-story  dwelling  house 
with  or  without  wings/'  and  that  such  house 
should  be  located  back  of  an  indicated 
building  line.  This  covenant  did  not  ex- 
tend to  the  lots  facing  the  short  sides  or 
ends  of  the  square.  The  defendant's  owner- 
ship is  confined  to  lots  last  described,  and 
they  are  not  subject  to  this  covenant.  An- 
other covenant  is  that  recited  in  the  opin- 
ion. Like  the  one  last  mentioned,  it  is 
expressed  to  bind  the  grantors,  their  heirs 
and  assigns,  and  it  is  provided  that  it  at- 
tach to  and  run  with  the  land  upon  which 
it  is  imposed,  which  in  this  case  is  all 
save  four  of  the  twenty-four  lots  peculiar- 
ly situated,  and  with  which  we  are  not  con- 
cerned. The  defendant's  premises  are  in- 
cluded in  those  against  which  it  runs. 
There  are  no  other  restrictive  covenants  in 
the  instrument,  and  its  remaining  provi- 
sions do  not  concern  the  questions  pre- 
sented by  the  record. 


The  plaintiffs  are  the  present  trustees. 
On  the  noi^th  side  of  the  square  stand  three 
dwelling  houses  occupied  by  their  owners 
for  residential  purposes.  Upon  a  lot  at 
the  west  end  is  an  unoccupied  dwelling. 
Two  of  the  lots  on  the  south  side  have  oc- 
ctKpied  dwelling  houses  upon  them.  The 
other  four  have  been  condemned  for  public 
school  uses,  and  the  New  Haven  High 
School  and  Boardman  School  stand  upon 
them.  In  the  condemnation  damages  were 
assessed  to  all  of  the  owners  of  lots  facing 
the  square  for  the  loss  of  their  easements. 
The  ways  originally  laid  out  around  the 
square  and  leading  therefrom  to  the  near- 
by streets  have  become  public  highways. 

The  defendant  is  a  corporation.  May  10, 
1910,  it  acquired  title. to  three  lots  lying  at 
the  west  end  of  the  square,  and  upon  which 
stands  a  dwelling  house  theretofore  oc- 
cupied for  residential  purposes.  It  pro- 
poses to  use  and  occupy  the  premises  for 
a  home  for  orphans  and  aged  persons  as  a 
purely    charitable    and    benevolent    under- 


which  is  quite  different  from  the  use  of  a 
house  by  a  physician  called  to  attend  a 
patient  who  happens  to  reside  there.  Port- 
man  v.  Home  Hospital  Asso.  L.  R.  27  Ch. 
Div.  81,  note,  50  L.  T.  N.  S.  599,  note. 

A  covenant  that  buildings  shall  be  first- 
class  private  houses  is  violated  by  using  a 
building  already  constructed  as  such,  and 
without  material  structural  changes,  as  a 
private  sanatorium  for  persons  afflicted 
with  nervous  diseases,  for  education  re- 
specting the  same,  and  the  manufacture  and 
sale  of  medicines;  the  structure  must  not 
only  look  like  a  first-class  private  house, 
it  must  be  such;  violation  of  the  covenant 
need  not  be  architectural  only.  Barnett  v. 
Vaughan  Institute,  134  App.  Div.  921,  119 
N.  Y.  Supp.  45,  affirmed  without  opinion  in 
197  N.  Y.  541,  91  N.  E.  1109. 

But  a  covenant  that  no  building  other 
than  one  single  dwelling  house  shall  be 
nmintained  on  certain  premises  is  not  vio- 
lated simply  because  the  dwelling  originally 
standing  thereon,  without  alteration  in  con- 
struction either  inside  or  out,  has  been 
fitted  up  as  an  institution  for  the  treat- 
ment and  care  of  persons  suffering  from  the 
liquor  and  other  similar  habits,  so  that 
twenty  or  more  patients  may  be  boarded 
and  lodged  there  during  treatment,  which 
extends  over  four  or  five  weeks,  besides  six 
servants  and  the  families  of  the  two  pro- 
prietors; its  use  as  a  residence  still  con- 
tinues, only  with  some  approach  towards  a 
use  as  a  private  hotel  or  a  private  hos- 
pital. Stone  V.  Pillsbury,  167  Mass.  332, 
45  N.  E.  768. 

And  a  covenant  against  the  erection  or 
use  of  any  building  other  than  dwelling 
houses  is  not  violated  by  reason  of  the  fact 
that  a  four-story  house  upon  the  premises, 
fitted  for  a  residence  for  one  family,  is 
also  used  as  a  hospital  for  surgical  and 
medical  cases  and  as  a  lying-in  hospital,  for 
41  L.R.A.(N.S.) 


which  the  residents,  the  owner  and  his  sis- 
ter, both  being  physicians,  have  been  li- 
censed; although  the  majority  of  patients 
are  those  of  other  physicians,  and  although 
the  use  of  the  building  as  a  residence  is 
only  incident  to  its  use  as  a  hospital. 
Neither  is  such  use  of  the  building  a  viola- 
tion of  a  covenant  against  its  use  as  an 
apartment  house,  family  hotel,  or  flats,  or 
occupancy  by  more  than  one  family;  nor  of 
a  covenant  against  the  use  of  the  land  for 
any  manufac&ring,  mercantile,  or  mechani- 
cal purposes.  Carr  y.  Riley,  198  Mass.  70, 
84  N.  E.  426. 

The  building  of  a  hospital  for  inocula- 
tion against  smallpox  is  not  a  violation 
against  a  covenant  against  turning  the 
house  already  upon  the  premises  into  a 
brewhouse.  This  holding  is  but  a  natural 
interpretation  of  terms,  the  case  being  de- 
cided upon  the  general  question  of  nuisance. 
Baines  v.  Baker,  1  Ambl.  158,  3  Atk.  750. 

Under  a  'covenant  against  some  twenty- 
six  kinds  of  business  named,  each  of  which 
is    regularly    conducted    for    livelihood    or 

f>rofit,  and  none  of  which  is  charitable,  re- 
igious,  educational,  or  social  in  its  nature, 
"or  any  other  trade  or  business  dangerous 
or  offensive  to  the  neighboring  inhabi&nts," 
an  orphan  asylum  and  home  for  the  aged, 
to  be  conducted  purely  as  a  charitable  and 
benevolent  institution,  and  with  no  inten- 
tion to  make  a  profit  therefrom,  is  not  a 
business  within  the  meaning  and  intent  of 
the  covenant,  and  therefore  not  in  viola- 
tion of  it.  Easterbbook  v.  Hebeejw  Ladies' 
Orphan  Soc. 

A  covenant  against  various  named  trades 
and  occupations,  ''or  any  offensive  trade," 
is  not  violated  by  the  maintenance  of  a 
private  lunatic  asylum.  Doe  ex  dem. 
Wetherell  v.  Bird,  2  Ad.  ft  El.  161,  4  Nev. 
ft  M.  285,  4  L.  J.  K.  B.  N.  S.  52,  6  Gar. 
ft  P.  195.  H.  G.  Sh. 
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taking.  It  expects  to  rely  largely  upon 
charitable  contributiona  for  the  support  of 
the  institution,  although  such  of  its  in- 
mates as  are  able  will  be  required  to  make 
such  small  payments  as  they  reasonably 
can.  There  is  no  intention  to  conduct  it 
for  profit.  The  defendant  has  done  noth- 
ing as  yet  to  carry  its  plans  into  execu- 
tion, and  they  are  not  yet  fully  formu- 
lated. It  is  probable  that  a  superintendent 
will  be  employed  to  manage  the  institu- 
tion, and  that  other  assistants  and  serv- 
ants will  also  be  employed  at  customary 
wages.  It  is  thought  that  with  the  institu- 
tion in  full  operation  there  will  be  from 
twenty  to  thirty  persons  residing  therein. 
Visits  to  inmates  by  friends  and  relatives 
will  be  allowed  under  regulations  not  yet 
made.  The  matter  of  enlarging  the  pres- 
ent building9  or  of  erecting  new  ones  has 
not  been  discussed,  and  there  is  no  present 
intention  as  to  that  matter. 

Other  facts  contained  in  the  finding  need 
not  be  recited,  as  they  are  not  per£inent  to 
any  question  discussed  in  the  opinion. 

Messrs.  Thomas  M.  Steele  and  £liot 
Watrons  for  appellants. 

Messrs.  John  K.  Beach  and  Frederick 
H.  Wiggln  for  appellee. 

Prentice,  J.,  delivered  the  opinion  of 
the  court: 

It  is  unquestioned  that  the  plaintiffs 
have  no  right  to  the  relief  prayed  for  ex- 
cept as  such  right  arises  from  a  violation 
of  the  restrictive  covenant  running  with  the 
land  contained  in  the  deed  of  1834^  by  the 
terms  of  which  the  grantors,  the  prede- 
cessors in  title  of  all  of  the  parties  to  this 
action,  their  heirs  and  assigns,  covenant 
and  agree  that  "neither  they  nor  their  heirs 
or  assigns  shall  or  will  at  any  time  here- 
after erect  or  permit  upon  any  part  of 
any  or  either  of  the  said  twenty  lots  any 
livery  stable,  slaughterhouse,  smith  shop, 
forge,  furnace,  steam  engine,  brass  foundry, 
nail  or  other  iron  factory,  or  any  manu- 
factory of  gunpowder,  glue,  varnish,  vitriol, 
ink,  or  turpentine,  or  for  dressing,  tan- 
ning, or  preparing  skins,  hides,  or  leather, 
or  any  brewery,  distillery,  public  museum, 
theater,  circus,  place  for  the  exhibition  of 
animals,  or  any  other  trade  or  business 
dangerous  or  offensive  to  the  neighboring 
inhabitants." 

The  plaintiffs  assert,  and  the  defendant 
denies,  that  the  latter's  proposed  use  and 
occupancy  of  its  recently  acquired  land 
within  the  tract  covered  by  said  deed  is 
one  violative  of  this  covenant.  Here  is 
presented  an  issue  fundamental  to  the  case, 
and  one  whose  determination  in  favor  of 
the  defendant  is  necessarily  fatal  to  the 
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plaintiffs'  right  of  recovery,  regardless  of 
all  other  considerations.  Its  determination 
depends  upon  the  language  of  the  covenant 
defining  the  prohibited  uses.  It  is  clear 
that  neither  the  purposes  to  which  the  de- 
fendant proposes  to  put  its  premises  in 
the  conduct  of  a  home  for  orphans  and  the 
aged,  nor  the  acts  and  things  proposed  to 
be  done  thereon  in  the  conduct  of  the 
projected  institution,  are  of  such  a  char- 
acter as  to  bring  its  use  and  occupancy  of 
the  property  into  the  category  of  activities 
forbidden  by  special  enumeration.  It  is 
equally  clear  that  this  use  and  occupation 
cannot  be  brought  within  the  purview  of 
the  general  descriptive  language  immedi- 
ately following  the  specific  enumeration 
as  being  that  of  a  "trade/'  lifanifestly  it 
cannot  be  brought  under  the  ban  of  the 
covenant  unless  it  is  first  of  all  to  be  re- 
garded as  a  "business"  within  the  intent 
and  meaning  of  that  word  as  therein  used. 

The  word  "business"  is  one  which  is 
used  with  widely  variant  meanings.  It  is 
used  broadly  to  signify  "that  which  busies 
or  engages  time,  attention,  or  labor  as  a 
principal  serious  concern  or  interest."  Web- 
ster's New  Int.  Diet.  In  this  sense  it  em- 
braces everthing  about  which  one  can  be 
employed.  People  ex  rel.  Parker  Mills  v. 
Tax  Comrs.  23  N.  Y.  242,  244.  It  is  often 
used  in  a  much  narrower  sense,  to  denote 
"that  which  occupies  the  time,  attention, 
and  labor  of  men  for  the  purpose  of  liveli- 
hood or  profit."  Bouvier's  Law  Diet. 
Goddard  v.  Chaffe,  2  Allen,  395,  79  Am. 
Dec.  796;  Harris  v.  State,  50  Ala.  127,  130. 
In  this  sense  it  signifies  "a  calling  for  the 
purpose  of  livelihood"  or  profit.  Ander- 
son's Law  Diet.  140.  It  is  also  used  with 
various  other  shades  of  meaning,  as  with 
especial  reference  to  mercantile  or  com- 
mercial activities,  or  to  commercial  or  in- 
dustrial enterprises,  or  as  synonymous  with 
trade.  Webster's  New  Int.  •  and  Century 
Dictionaries. 

The  term  thus  being  one  of  ambiguous 
and  uncertain  meaning,  it  becomes  neces- 
sary to  determine,  as  best  we  may,  th'e 
meaning  in  which  it  was  used  in  this  cove- 
nant. "The  primary  rule  of  interpretation 
of  such  covenants  is  to  gather  the  inten- 
tion of  the  parties  from  their  words  by 
reading  not  simply  a  single  clause  of  the 
agreement,  but  the  entire  context,  and 
where  the  meaning  is  doubtful  by  con- 
sidering such  surrounding  circumstances 
as  they  are  presumed  to  have  considered 
when  their  minds  met."  Kitching  v.  Brown, 
180  N.  Y.  414,  427,  70  L.R.A.  742,  73  N. 
E.  241,  245.  The  controlling  fact,  when 
discovered,  is  the'  expressed  intent.  In- 
tent unexpressed  will  be  unavailing.  In  the 
discovery  of  the  expressed  intent  there  are 
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certain  accepitod  principles  of  construction 
to  be  observed. 

One  is  that  the  words  used  are  to  be 
taken  in  their  ordinary  and  popular  sense, 
unless  they  have  acquired  a  peculiar  or 
special  meaning  in  the  particular  relation 
in  which  they  appear,  or  in  respect  to  the 
particular  subject-matter,  or  unless  it  ap- 
pears from  the  context  that  the  parties 
intended  to  use  them  in  a  different  sense. 
Hall  V.  Rand,  8  Conn.  560,  668;  First  Soc. 
V.  Piatt,  12  Conn.  181,  188;  Moran  v. 
Prather,  23  Wall.  492,  499,  23  L.  ed.  121, 
123;  Hawes  v.  Smith,  12  Me.  429,  432. 

Another  is  that  if  the  language  of  a  re- 
strictive covenant,  when  read  in  the  light 
which  the  context  and  surrounding  circum- 
stances throw  upon  it,  remains  of  doubt- 
ful meaning,  it  will  be  construed  against 
rather  than  in  favor  of  the  covenant. 
Brown,  Covenants  Running  with  Land,  125; 
German  v.  Chapman,  L.  R.  7  Ch.  Div.  276, 
47  L.  J.  Ch.  N.  S.  260,  37  L.  T.  N.  S.  686, 
26  Week.  Rep.  149;  (lark  v.  Jammes,  87 
Hun,  216;  217,  33  N.  Y.  Supp.  1020;  Kitch- 
ing  v.  Brown,  180  N.  Y.  414,  427,  70  CR.A. 
742,  73  N.  E.  241.  Such  covenants  being 
in  derogation  of  the  common-law  right  to 
use  land  for  all  lawful  purposes  that  go 
with  title  and  possession,  they  are  not  to 
be  extended  by  implication.  Brigg  v.  Thorn- 
ton [1904]  1  Ch.  386,  73  L.  J.  Ch.  N.  S. 
301,  90  L.  T.  N.  S.  327,  62  Week.  Rep.  276. 

Again,  it  is  a  recognized  rule  that  where 
a  particular  enumeration  is  followed  by 
general  descriptive  words,  the  latter  will 
be  understood  as  limited  in  their  scope  to 
matters  and  things  of  the  same  general 
kind  or  character  as  those  specified  in  the 
particular  enumeration,  unless  there  is 
something  to  show  a  contrary  intent.  St. 
Joseph  V.  Porter,  29  Mo.  App.  605,  608; 
Hickey  v.  Taaffe,  99  N.  Y.  204,  209,  52 
Am.  Rep.  19,  1  N.  E.  685;  Bailey  v.  Close, 
37  Conn.  408,  411;  Hudson  v.  Whiting,  17 
Conn.  487,  490.  Wlien  no  such  contrary 
intent  appears,  the  general  words  will  be 
construed  with  reference  to  the  context, 
and  the  specific  terms  with  which  the  gen- 
eral are  associated  in  the  context  will  con- 
trol the  meaning  to  be  given  to  the  more 
general  expression  used  in  their  immedi- 
ate connection.  Pardee's  Appeal,  100  Pa. 
408,  412. 

It  is  apparent,  from  an  examination  of 
the  instrument  in  its  entirety,  that  the 
parties  had  it  for  their  purpose  to  make 
the  tract  which  thev  owned  between  them 
desirable  and  attractive  for  residences.  It 
is  equally  obvious  that  it  was  intended 
that  the  instrument  should  embody  all  the 
measures  which  the  parties  regarded  as 
necessary  to  effectuate  the  result  sought 
to  be  secured.  It  is  an  exceptionally 
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lengthy  document,  is  drafted  with  uncom- 
mon precision,  deals  with  a  great  variety 
of  details,  and  unmistakably  evinces  un- 
usual care  and  thought  as  respects  both 
the  matters  to  be  provided  for  and  regu- 
lated and  the  manner  of  that  proviBion 
and  regulation.  It  is  impossible  to  read 
it  and  not  come  to  the  conclusion  that  it 
is  the  product  of  a  thoughtful  consideration 
of  the  situation  and  a  solicitude  to  specif- 
ically and  clearly  embrace  in  its  provi- 
sions all  those  regulations  and  restraints 
which  at  the  time  were  deemed  needful  to 
accomplish  the  end  sought. 

It  well  may  be  that  the  foresight  of 
these  grantors  nearly  eighty  years  ago  has 
not  proved  equal  to  the  changed  conditions 
of  to-day,  and  that  in  the  lapse  of  years 
it  ha?  developed  that  the  provisions  made 
in  1834,  are  inadequate  to  secure  the  re- 
sults then  sought  after;  but  the  restric- 
tions of  the  instrument  as  they  were  made 
cannot  be  enlarged  by  implication  or  ex- 
tended beyond  tlieir  original  intent,  in  or- 
der that  the  general  purposes  of  the  cove- 
nanting parties  may  be  effectuated  under 
the  new  conditions.  To  make  such  exten- 
sion would  be  to  make  a  new  contract  for 
the  parties  in  the  place  of  one  they  did 
make.  First  Soc.  v.  Piatt,  12  Conn.  181, 
184. 

Although  the  parties  entertained  the  pur- 
pose of  making  the  tract  a  'desirable  one 
for  residential  purposes,  it  is  obvioiis  that 
they  did  not  contemplate  measures  which 
would  compel  it  to  be  and  remain  an  ex- 
clusively residential  neighborhood.  In  oth- 
er words,  it  was  not  regarded  as  a  neces- 
sary condition  to  the  accomplishment  of 
the  purpose  in  view  that  all  trades  and 
business  should  be  barred.  The  ban  was 
placed  upon  certain  kinds  of  trades  and 
business  only.  The  provisions  of  the  in- 
strument which  attempt  a  regulation  of  the 
uses  to  which  the  property  might  be  put 
are  few.  They  are  confined  to  one  that  no 
building  other  than  a  two-story  dwelling 
with  or  without  wings  should  ever  be  erect- 
ed on  the  front  of  twelve  of  the  twenty  lots, 
not  including  the  defendant's  and  those 
back  of  a  fixed  line,  and  the  restriction 
now  under  consideration. 

Examining  this  restriction,  we  find  a 
specific  enumeration  of  some  twenty-six  dif- 
ferent kinds  of  activities.  There  is  not 
one  of  them  which  is  not  regularly  con- 
ducted for  livelihood  or  profit.  The  only 
one  conceivably  conducted  otherwise  is  a 
public  museum;  but  it  well  may  be  doubted 
whether  a  public  museum  conducted  for 
altruistic  reasons  entered  into  the  concep- 
tion of  these  parties  in  1834.  Whether  so 
or  not,  it  is  quite  certain  that  it  was  the 
sort  of  public  exhibition  which  was  main- 
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tained  for  reward  that  they  intended  to 
reach.  Activities  in  which  one  may  be 
busied  as  a  principal  concern  or  interest 
of  his  life,  and  which  lie  outside  of  the 
sphere  of  business  conducted  as  a  means 
of  livelihood  or  profit,  include  for  the  most 
part  or  entirely  those  which  are  charitable, 
religious,  educational,  or  social  in  their  na- 
ture. The  category  of  forbidden  activities 
contained  in  the  covenant  includes  no  one 
partaking  of  either  of  these  characters. 
To  sav  tliat  the  word  '^business,"  used  as 
a  general  descriptive  term  in  the  immedi- 
ately following  general  descriptive  lan- 
guage, is  to  be  interpreted  in  the  most 
comprehensive  of  its  several  appropriate 
meanings,  without  some  affirmative  reason 
for  so  doing,  is  violative  of  the  accepted 
rule  of  construction  under  such  conditions, 
which  we  have  already  noticed. 

If  we  look  for  such  reasons,  they  are 
entirely  lacking,  unless,  indeed,  we  assume 
to  discover  it  in  the  secret  and  unexpressed 
intent  of  the  parties.  The  specific  enumer- 
ation does  not  indicate  it  certainly,  and 
there  is  nothing  in  the  general  tenor  and 
scope  of  the  instrument  or  in  any  portion 
of  it  which  does  so.  On  the  contrary,  the 
use  of  the  term  "business"  in  connection 
with  that  of  trade,  and  unassociated  with 
any  other  more  comprehensive  word,  forci- 
bly suggests  that  it  was  not  within  the 
purpose  of  the  parties  to  forbid  uses  of  the 
property  which  were  charitable,  religious, 
educational,  or  social  in  their  essential 
character,  or  other  uses,  if  any  there  be, 
which  are  not  a  means  of  livelihood  or 
profit.  The  word  "business,"  in  its  ordi- 
nary and  common  use  among  men,  is  em- 
ployed to  designate  human  efforts  which 
have  for  their  end  living  or  reward.  It  is 
not  commonly  used  as  descriptive  of  charit- 
able, religious,  educational,  or  social  agen- 
cies. Can  it  be  imagined  readily  that  any 
one  of  these  parties  would  have  referred 
to  a  charitable  institution,  or  a  church 
building  or  adjunct,  or  a  free  school,  or  a 
social  club,  as  a  business?  We  imagine 
not,  and  it  is  no  less  improbable  that  they 
employed  that  term  in  the  instriunent  in 
question  in  the  permissible  broad  sense  of 
it  which  would  include  such  activities. 

Further  reinforcement  of  this  view  is 
found  in  the  characteristic  features  which 
mark  the  several  forms  of  business  spe- 
cifically forbidden,  and  these  features  fur- 
nish significant  indications  of  the  basic  rea- 
sons for  their  respective  prohibition.  Each 
one  of  them  is  either  inherently  danger- 
ous, notoriously  offensive  to  the  sense  of 
smell,  or  naturally  unpleasantly  noisy  in 
their  operation,  obnoxious  to  a  prevailing 
moral  sense,  or  attractive  of  crowds  of 
41  L.R.A.(N.S.) 


people  more  or  less  heterogeneous  in  char- 
acter. These  features  are  peculiarly  inci- 
dent to  enterprises  carried  on  for  their 
return  in  pecuniary  reward.  They  are  not 
such  as  could  well  be  expected  to  attach  to 
other  activities.  No  one  of  them,  save  pos- 
sibly the  last,  could,  by  any  reasonable 
stretch  of  imagination,  be  anticipated  as 
attending  the  conduct  of  any  charitable, 
religious,  educational,  or  social  undertak- 
ing, and  that  one  would  scarcely  present 
itself  in  any  objectionable  form  under  con- 
ditions existing  in  New  Haven  in  1834.  It 
is  obvious,  and  the  ejusdem  generis  prin- 
ciple of  construction  leads  to  the  same  con- 
clusion, that  it  was  obnoxious  features  of 
the  same  general  nature  as  those  character- 
izing the  kinds  of  business  enumerated,  at 
least  in  that  they  are  inherent  in  the  na- 
ture of  the  business,  and  do  not  arise« 
from  the  personal  attitude  toward  the  busi- 
ness of  those  affected  unpleasantly  by  it, 
that  was  within  the  intention  of  these  par- 
ties to  prevent,  and  therefore  the  inference 
becomes  all  the  stronger  that  it  was  busi- 
ness in  the  ordinary  sense  that  it  was  in- 
tended to  reach. 

The  plaintiffs  appeal  to  two  English 
cases  in  support  of  their  contention  that 
the  defendant's  proposed  enterprise  is  to 
be  classed  as  a  business.  Both  of  these 
were  cases  where  general  descriptive  lan- 
guage only  was  used  in  the  covenant,  and 
the  question  presented  was  for  that  reason 
a  distinctly  different  one  from  that*  before 
us.  See.Bramwell  v.  Lacy,  L.  R.  10  Ch. 
Div.  691,  48  L.  J.  Ch.  N.  S.  339,  40  L. 
T.  N.  S.  361,  27  Week.  Rep.  463;  Rolls  v. 
Miller.  L.  R.  27  Ch.  Div.  71,  53  L.  J.  Ch. 
N.  S.  682,  60  L.  T.  N.  S.  697,  32  Week. 
Rep.  806.  We  have  no  occasion,  therefore, 
to  inquire  whether  or  not  we  should  be 
satisfied  with  their  reasoning  as  applied 
to  their  facts.  The  two  remaining  cases 
referred  to  by  the  plaintiffs'  counsel  in 
support  of  their  claim  now  under  considera- 
tion are  in  no  wise  inconsistent  with  our 
conclusions.  Both  were  cases  of  private 
schools  conducted  for  profit.  See  Kemp  v. 
Sober,  1  Sim.  N.  S.  517,  20  L.  J.  Ch.  N. 
S.  602,  15  Jur.  458.  Doe  ex  dem.  Bish  V. 
Keeling,  1  Maule  &  S.  95,  14  Revised  Rep. 
405. 

We  are  of  the  opinion  that  the  defend- 
ant's projected  institution,  in  so  far,  at 
least,  as  its  proposed  purposes  and  method 
of  conduct  is  indicated  in  the  record,  will 
not  be  a  business  within  the  meaning  and 
intent  of  the  restrictive  covenant  in  ques- 
tion, and  for  that  reason  will  not  be  with- 
in its  prohibition.  This  conclusion  ren- 
ders it  unnecessary  to  consider  other  ques- 
tions presented  by  the  appeal  and  argued. 

There  is  no  error. 
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Wheeler,  J.,  dissenting: 

Both  parties  derive  title  through  a  trust 
deed  which  laid  out  a  private  pcurk,  called 
a  "square/'  with  streets  around  its  four 
sides  and  lots  fronting  thereon,  and  pro- 
vided for  the  maintenance  of  the  streets 
and  square  by  making  it  a  charge  upon 
the  lots.  One  covenant  restricted  the  build- 
ing to  be  erected  upon  each  of  the  twelve 
lots  on  two  sides  of  the  square  to  any  ex- 
cept "a  handsome  two-story  dwelling  house." 
Another  prohibited  the  carrying  on  upon 
all  of  the  sixteen  lots  surrounding  the 
square,  of  certain  designated  occupationSi 
and  concluded,  "or  any  brewery,  distillery, 
public  museum,  theater,  circus,  place  for 
the  exhibition  of  animals,  or  any  other  trade 
or  business  dangerous  or  offensive  to  the 
neighboring  inhabitants."  The  defendant, 
«with  full  knowledge  that  the  plaintiffs  in- 
tended to  enforce  this  covenant  against  it, 
purchased  the  three  lots  at  the  west  end 
of  the  square,  and  purposed  using  them 
for  a  home  for  orphans  and  aged  persons. 
The  finding  is  that  there  has  been  no  such 
change  in  the  neighborhood  that  the  re- 
strictions of  this  covenant  are  no  longer 
enforceable  in  equity.  The  only  question 
of  serious  moment  in  the  case  is  whether 
a  home  for  orphans  and  aged  persons  is 
within  the  prohibition  of  the  restriction 
"or  other  trade  or  business  dangerous  or 
offensive   to   the   neighboring   inhabitants." 

The  finding  is  that  the  proposed  use  of 
the  premises  is  offensive  to  the  neighbor- 
ing inhabitants.  And  the  facta  detailed 
show  that  this  conclusion  is  not  an  unrea- 
sonable one.  The  question  thus  narrows 
to  whether  a  home  for  orphans  and  aged 
persons  is  a  "business"  as  the  term  is  used 
in  this  restrictive  covenant. 

The  ultimate  object  is  to  give  the  word 
such  an  interpretation  as  will  carry  out 
the  intention  of  the  parties  to  the  deed. 
Seery  v.  Waterbury,  82  Conn.  667,  569, 
26  L.R.A.(N.S.)  681,  74  Atl.  908,  18  Ann. 
Cas.  73.  In  order  to  ascertain  and  carry 
out  this  intention,  courts  have  adopted  cer- 
tain rules  of  construction.  Language  is  to 
be  taken  in  its  ordinary  and  natural  mean- 
ing in  connection  with  the  situation  and 
surrounding  circumstances.  If  the  lan- 
guage is  capable  of  two  or  more  meanings, 
and  doubt  remains  after  all  legitimate  aids 
have  been  used,  the  grant  should  be  taken 
most  strongly  in  favor  of  the  grantee  and 
against  the  grantor.  Sweeney  v.  Landers, 
Frary,  &  Clark,  80  Conn.  675,  580,  69  Atl. 
566.  If  a  particular  enumeration  is  fol- 
lowed by  general  descriptive  words,  and 
no  contrary  intent  appears,  the  latter  will 
be  limited  in  their  scope  to  matters  and 
things  of  the  same  general  kind  or  char- 
acter. These  rules  were  adopted  to  aid  in 
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carrying  out  the  intention  of  the  parties; 
they  cannot  be  invoked  to  defeat  it.  The 
intention  appears  as  a  matter  of  fact  with- 
out the  aid  of  these  rules,  and  properly 
applied  the  rules  of  construction  support 
this  intention. 

Another  rule  of  universal  applicability 
and  prinmry  importance  is  that  where  the 
parties  have  for  many  years  placed  a  prac- 
tical construction  upon  the  meaning  of  a 
restrictive  covenant  open  to  two  construc- 
tions, this  will,  in  the  absence  of  strong 
proof  of  a  contrary  intention,  go  far  to 
establish  this  as  the  construction  intended 
by  the  parties.  Watsgn  v.  New  Milford, 
72  Conn.  666,  77  Am.  St.  Rep.  346,  46  Atl. 
167.  The  majority  opinion  rests  its  con- 
clusion mainly  upon  the  rule  of  construc- 
tion referred  to,  that  the  use  of  the  word 
"business"  in  association  with  trade  and  in 
connection  with  other  enumerated  occupa- 
tions makes  it  clear  that  the  use  of  the 
word  "business"  includes  all  gainful  occu- 
pations, the  obnoxious  features  of  which 
are  within  this  restrictive  covenant.  This 
is  a  misconception  of  the  rule.  Applied  in 
its  broadest  sense,  it  would  limit  the  word 
"business"  to  kinds  of  business  of  the  same 
general  kind  or  character  as  "trade"  and 
the  particularly  enumerated  occupations. 
It  would  not  extend  its  use  beyond  their 
scope.  "Trade"  in  its  ordinary  sense  means 
buying  and  selling.  These  enumerated  oc- 
cupations include  such  as  are  dangerous, 
apt  to  become  nuisances,  productive  of 
noise,  offensive  to  the  moral  sense  of  a 
large  class  of  people,  and  such  as  gather 
large  numbers  of  people.  Neither  of  these 
classes,  except  the  public  museum,  would 
include  that  vast  number  of  occupations 
in  which  men  gain  their  livelihood,  which 
are  neither  trade  nor  the  occupations  speci- 
fied. 

Because  these  occupations  are  gainful,  it 
does  not  follow  that  the  word  "business" 
includes  merely  gainful  occupations;  on 
the  contrary,  this  rule  would  limit  busi- 
ness to  occupations  of  the  kind  and  char- 
acter specified,  and  exclude  all  others.  If 
this  was  an  instance  for  the  enforcement 
of  this  rule  of  construction,  and  the  word 
"business"  were  to  include  only  the  kinds 
of  business  particularly  named  or  described, 
it  could  not  properly  be  confined  to  gain- 
ful pursuits,  since  one  of  the  enumerated 
classes  is  a  public  museum.  A  "museum" 
is  "a  repository  or  a  collection  of  natural, 
scientific,  or  literary  curiosities  or  ob- 
jects of  interest,  or  of  works  of  art."  Web- 
ster's New  Int.  Diet.  In  the  Bibliography 
of  Museums  we  find  a  classification  which 
appears  to  have  always  obtained  in  this 
country;  the  public  and  the  private  mu- 
seum, the  public  conducted  through  philan- 
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thropic  motiyes,  the  private  sometimes 
through  philanthropy,  more  often  for  in- 
dividual or  institutional  gratification  .or 
benefit,  and  infrequently  for  commercial 
motives.  In  early  days  our  principal  cit- 
ies had  each  a  public  museum  founded  and 
supported  by  private  generosity.  The  ear- 
liest collection  is  said  to  have  been  that 
formed  at  Norwalk,  Connecticut,  prior  to 
the  Revolution,  which  President  Adams 
visited;  his  interest  culminating  in  the 
founding  of  the  American  Academy  of  Arts 
and  Sciences.  Later  other  museums  were 
founded  and  maintained  by  private  or  gov- 
ernmental bounty,  and  open  to  the  public. 
So  that  in  1834  we  had  in  this  country 
both  public  and  private  museums.  A  simi- 
lar distinction  existed  between  the  public 
and  the  private  libraries.  Neither  the  pub- 
lic museum  nor  library  was  operated  for 
a  profit.  What  was  true  here  was  true 
throughout  the  civilized  world.  There  were 
in  New  York  city,  in  1834,  at  least  two 
places  of  amusement  for  the  exhibition  of 
waxworks,  curiosities,  and  animals.  These 
were  commercial  enterprises  of  a  private 
character.  They  were  called  '^museums," 
as,  Scudder's  Museum.  In  the  sense  of  the 
definition  they  were  not  museums.  Neither 
then  nor  at  any  time  before  or  since  have 
museums  of  this  kind  been  designated  as 
public  museums.  They  had  none  of  the 
characteristics  of  the  public  museum,  nor, 
indeed,  of  the  many  private  museums  not 
conducted  for  gain.  So  that  this  covenant 
specifically  restricts  a  use  by  a  business 
activity  of  a  philanthropic  character,  and 
if  the  word  "business"  is  governed  in  its 
meaning,  as  the  opinion  holds,  by  the  enu- 
merated occupation,  public  museum,  it  must 
include  those  businesses  which  are  not  con- 
ducted for  gain. 

The  parties  intended  to  make  of  the 
tract  included  in  the  trust  deed  a  residen- 
tial section  of  the  better  class.  For  this 
purpose  the  large  square  was  laid  out,  a 
place  of  beauty,  recreation,  and  health  for 
the  benefit  of  those  living  around  it,  add- 
ing appreciably  to  the  value  of  each  ad- 
joining lot.  It  is  our  duty  to  so  construe 
the  covenant  against  business  that  this 
intention  may  be  fulfilled. 

In  its  more  limited  sense,  the  word 
"business"  is  used  to  denote  occupations 
carried  on  for  pecuniary  reward.  In  its 
more  general  or  common  use,  it  denotes  not 
only  all  gainful  occupations,  but  all  oc- 
cupations or  duties  in  which  men  engage. 
Rolls  V.  Miller,  L.  R,  27  Ch.  Div.  71,  88, 
53  L.  J.  Ch.  N.  S.  682,  50  L.  T.  N.  S. 
597,  32  Week.  Rep.  806;  Bennett  v.  Heb- 
bard,  74  N.  H.  411,  68  Atl.  637;  Semple 
V.  Schwarz,  130  Mo.  App.  65,  69,  109  S.  W. 
633.  We  think  the  enumeration  of  certain 
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occupations,  and  then  adding  the  generali- 
zation "or  any  trade  or  business,"  was 
plainly  intended  to  cover  every  form  of 
human  activity.  Business  is  not  used  in 
the  sense  of  trade,  nor  intended  to  be  con- 
fined to  the  classes  enumerated.  It  has 
an  individual  meaning  and  existence.  And 
this  the  majority  opinion  .  concedes  when 
it  extends  its  meaning  beyond  trade  and 
the  scope  of  the  enumerated  occupations  to 
every  form  of  gainful  activity.  And  the 
authorities  give  to  the  word  when  used  in 
such  a  covenant  this  individual  meaning. 
Which  meaning  of  the  word  "business"  will 
best  promote  the  purposes  of  this  deed 
preserving  the  residential  character  of  this 
square  and  keeping  out  activities  danger- 
ous or  offensive  to  the  neighboring  in- 
habitants? The  narrow  view,  confining  it 
to  trade  and  to  occupations  of  the  enumer- 
ated character,  or  to  gainful  occupations, 
thus  opening  the  square  to  hundreds  of 
activities  which  may  prove  dangerous  or 
offensive  to  the  neighboring  inhabitants, 
although  belonging  to  no  gainful  pursuit, 
by  bringing  crowds  within  the  square,  to 
disturb  its  peace,  overrun  its  park,  di- 
minish the  value  of  the  lots  and  residences, 
and  thus  negate  the  purposes  of  the  trust 
deed;  or  the  broader  view  of  business, 
which  would  keep  out  every  form  of  activi- 
ty dangerous  or  offensive  to  the  neighbor- 
ing inhabitants,  exercising  a  reasonable 
judgment?  There  can  be  but  one  answer. 
The  plain  intent  of  the  deed  should  not  be 
defeated  through  the  use  of  rules  of  con- 
struction. 

The  practical  construction  of  the  par- 
ties is  all  but  controlling  in  cases  of  am- 
biguity. From  the  date  of  execution  of  the 
trust  deed  to  this  action,  seventy-six  years, 
all  of  the  owners  of  these  lots  fronting  on 
the  square  have  construed  the  word  "busi- 
ness" in  this  broader  «ense,  and  no  busi- 
ness of  any  kind,  unless  we  should  except 
that  of  a  doctor,  has  ever  invaded  this 
square.  In  1893,  through  condemnation 
proceedings,  four  of  the  lots  on  the  south 
side  of  the  square  were  taken  for  a  high 
school  by  the  city  of  New  Haven,  and  the 
defendant's  grantors  and  all  other  owners 
of  lots  affected  by  the  trust  deed  were  par- 
ties to  the  condemnation  proceedings  and 
were  awarded  damages  for  the  loss  of  their 
easements.  As'  the  school  was  not  carried 
on  for  a  profit,  damages  must  have  been 
awarded  upon  the  theory  that  the  restric- 
tion against  business  included  activities 
not  gainful.  This  accorded  with  the  prac- 
tical construction  always  placed  on  this 
covenant.  Under  the  construction  of  the 
court,  it  must  follow  that  the  city  was  un- 
der no  liability  to  pay  these  damages,  and 
that  the  lot  owners  had  no  legal  or  moral 
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right  to  receive  them.  The  work  conducted 
by  the  defendant  muBt  be  done  by  its  paid 
officers  or  employees.  As  to  these,  this  is 
the  business  of  helping  conduct  a  home  for 
orphans  and  old  men.  If  they  are  engaged 
in  a  business,  why  is  not  the  joint  result 
of  their  efforts  a  business?  Those  who  own 
this  institution  do  not  live  in  it;  those  who 
live  in  it  are  either  paid  employees  or 
lodgers  paying  a  part  of  the  cost  of  their 
maintenance.  The  institution  is  a  "chari- 
ty;" it  is  also  a  "business"  in  the  broad 
sense  of  the  term. 

Suppose  the  construction  of  the  court 
stands.  Then  a  private  school  for  twenty 
is  within  the  restriction  because  conducted 
for  a  profit,  while  a  public  school  of  2,000 
is  not  because  not  conducted  for  a  profit. 
Then  a  private  sanatorium  for  twenty  is 
within  the  restriction,  while  a  public  asy- 
lum for  the  insane  with  2,000  patients  is 
not.  But  it  is  not  necessary  to  multiply 
examples  to  demonstrate  that  so  narrow  a 
construction  of  the  word  "business"  would 
defeat  the  very  purposes  of  the  trust  deed, 
and  convert  the  square  into  a  noisy  neigh- 
borhood, and  fill  its  streets  and  park  with 
a  multitude  and  perhaps  with  many  un- 
desirable persons.  It  has,  we  believe,  been 
all  but  uniformly  held  that  the  term  "busi- 
ness" in  such  a  covenant  was  not  restricted 
to  its  associated  term  "trade,"  nor  con- 
fined to  the  named  occupations  connected 
with  it,  nor  confined  exclusively  to  occu- 
pations pursued  for  gain.  This  was  the 
law  of  England  before  this  trust  deed  was 
executed,  and  we  think  the  covenant  in 
question  was  taken  from  those  in  use  in 
New  York,  and  they  in  turn  substantially 
from  England.  Presumably  its  use  in  this 
country  by  expert  conveyancers  was  with 
full  knowledge  of  the  construction  placed 
upon  the  covenant  by  the  English  courts. 
At  the  foundation  of  all  these  decisions  is 
the  controlling  issue:  Shall  the  contracts 
of  men,  made  within  the  law,  be  upheld, 
and  their  intention  as  manifested  by  their 
contracts  be  fulfilled? 

In  Doe  ex  dem.  Bish  v.  Keeling,  1  Maule 
ft  S.  100,  the  covenant  was  against  "any 
trade  or  business  whatsoever."  Lord  El- 
lenborough,  Ch.  J.,  said:  "The  intention 
of  the  covenant  was  that  the  house  should 
not  be  converted  to  any  4)urposes  which 
might  be  likely  to  annoy  the  neighborhood, 
and  by  that  means  to  depreciate  its  value 
at  any  future  period." 

In  Bramwell  v.  Lacy,  L.  R.  10  Ch.  Div. 
691,  the  restriction  was  against  carrying 
on  "any  trade,  business,  or  dealing  what- 
soever .  .  .  which  may  be  or  grow  to 
the  annoyance,  damage,  injury,  prejudice, 
or  inconvenience  of  the  neighboring  prem- 
ises." The  defendants  operated  a  hospital 
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for  poor  persons.  It  was  a  charity,  though 
about  half  of  its  patients  paid  a  small 
charge.  The  Master  of  the  Rolls  Jessel  said 
(p.  604)  :  "The  first  question  is:  Is  this 
a  'business'  or  'in  the  nature  of  a  busi- 
ness?' I  have  no  doubt  it  is.  .  .  .  The 
question  whether  it  is  a  business  carried 
on  for  the  purposes  of  profit  or  not,  is  not, 
in  my  opinion,  material." 

In  Rolls  V.  Miller,  L.  R.  27  Ch.  Div.  71. 
the  covenant  was  that  lessees  should  not 
carry  on  "any  trade  or  business  of  any 
description  whatsoever."  The  defendants 
used  the  premises  as  a  "Home  for  Work- 
ing Girls."  It  was  a  charity.  On  appeal, 
Cotton,  L.  J.,  said  (pp.  85,  86)  :  "It  is 
not  essential  that  'there  should  be  payment 
in  order  to  constitute  a  business.  .  .  . 
It  might  well  be  that  the  defendants,  if 
they  liked  to  do  this  in  a  house  which  they 
occupied,  might  do  so,  but  when  they  do 
so  in  a  house  in  which  they  pay  a  super- 
intendent in  order  to  receive  the  girls, 
these  girls  are  really  lodgers.  .  .  .  Al- 
though the  lodging  is  given  gratuitously, 
what  is  being  done  must  be  considered  as 
carrying  on  the  business  of  a  lodging  house." 

In  Semple  v.  Schwarz,  130  Mo.  App.  65, 
60,  109  S.  W.  633,  634,  the  covenant  was: 
"Nor  shall  said  lot  or  any  part  thereof 
ever  be  used  or  occupied  for  trade  or  busi- 
ness of  any  kind  whatever."  The  court 
said  (p.  77):  "The  covenantor,  evidently 
from  the  very  language  used,  intended  to 
exclude  from  the  lot  all  and  every  kind 
of  business  and  every  occupation  or  call- 
ing which  can,  within  the  broadest  defini- 
tion of  the  term,  be  classed  as  business. 
Any  other  construction  .  .  .  would  do 
violence  to  its  language  and  tend  to  de- 
feat its  evident  purpose." 

The  courts  of  New  York  have  given  the 
word  "business"  in  similar  covenants  the 
same  construction.  Rowland  v.  Miller,  139 
N.  Y.  93,  22  L.R.A.  182,  34  N.  E.  765; 
Barrow  v.  Richard,  8  Paige,  351,  35  Am. 
Dec.  713;  Shryock  v.  Latimer,  57  Tex. 
674;   Haskell  v.  Wright,  23  N.  J.  Eq.  389. 

These  are  not  cases  of  nonprofit  activi- 
ties, but  they  show  the  construction  given 
the  word  "business"  in  similar  covenants. 

In  Evans  v.  Fossy  194  Mass.  513,  9 
L.R.A.(N.S.)  1039,  80  N.  E.  587,  11  Ann. 
Cas.  171,  the  court  say  of  a  similar  cove- 
nant: The  purpose  of  the  restriction  was 
to  exclude  business  of  any  kind  that  might 
prove  offensive  or  injurious  to  the  char- 
acter of  adjoining  lots  or  of  the  immediate 
neighborhood. 

That  was  the  purpose  of  the  covenant  be- 
fore us.  It  is  one  not  opposed  to  public 
policy  and  should  be  enforced.  2  Devlin, 
Deeds,  3d  ed.  §  991b,  p.  1872. 

There  is  error. 


1911. 


SAYLES  ▼.  HALL. 
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ALBERT  H.  SAYLES,  Trustee,  et  aL, 

V. 

EVELYN  M.  HALL. 

(210  Mass.  281,  96  N.  E.  712.) 

Covenant  —  reetrlotiye  use  of  property 
•—keeping  boarders. 

1.  A  restriction  in  a  deed  limiting  the 
building  upon  the  premises  to  a  "dwelling 
house  to  be  used  exclusively  as  a  residence 
for  a  private  family"  is  violated  by  the 
keeping  of  boarders  and  roomers  to  the 
number  of  twelve  at  a  time  upon  the  prem- 
ises. 

Same  —  violation  by  others  —  change  of 
character. 

2.  That  the  owners  of  three  out  of  forty- 
four  dwellings  on  a  street,  all  subject  to  a 


common  restriction,  have  violated  their 
covenants  not  to  use  the  buildings  for  other 
than  private  residences,  by  letting  rooms 
and  furnishing  meals  at  various  times  with- 
out giving  public  notice  thereof,  does  not 
show  such  a  change  in  the  neighborhood  as 
te  avoid  the  restriction  in  favor  of  the  own- 
er of  another  house. 

Laches  —  action  for  violation  of  cove- 
nant —  absence  of  knowledge. 

3.  An  action  for  violation  of  a  covenant 
not  to  use  property  for  other  than  residence 
purposes  is  not,  in  case  the  violation  con- 
sists of  maintaining  a  boarding  house  on 
the  property,  defeated  by  laches  if  com- 
plainant had  no  notice  of  a  violation  until 
the  close  of  the  season  one  year,  and  was 
not  convinced  until  the  season  had  begun 
the  following  year,  when  action  promptly 
followed. 

(November  29,  1911.)     .  . 


Note,  —  Hotel  or  lodging  House  as  vioUt' 
tion  of  restrictive  covemwJt. 

This  note  does  not  include  cases  upon 
tenemente,  flats,  or  apartment  houses,  where 
each  family  lives  separate  from  the  others. 

The  question  of  conmiunity  residence  in 
general  as  a  violation  of  restrictive  cove- 
nant is  treated  in  the  note  to  Easterbrook 
V.  Hebrew  Ladies'  Orphan  Soc.  ante,  615. 

Taking  roomers  or  boarders  or  both  for 
compensation  is  generally  considered  a  vio- 
lation of  a  covenant  to  use  prepiises  only 
for  purposes  of  a  private  residence,  or  of  a 
covenant  not  te  use  premises  for  the  pur- 
pose of  any  trade  or  business.  Thus,  a 
covenant  in  a  deed  te  erect  a  dwelling  house 
to  be  used  exclusively  as  a  residence  for  a 
private  family,  and  never  to  erect  any  other 
buildings  except  necessary  outbuildings 
requisite,  and  to  be  used  exclusively  for 
domestic  purposes,  is  violated  by  keeping 
boarders  and  roomers  in  such  house,  aver- 
aging twelve  in  number  and  staying  two 
weeks  or  more,  in  the  summer  season,  al- 
though about  half  of  them  are  friends  of  the 
proprietor  and  pay  only  the  actual  cost  of 
their  keep,  the  others  paying  full  price. 
Sayles  v.  Haix. 

And  a  covenant  to  use  premises  for  the 
purpose  of  a  private  dwelling  or  residence 
only  is  violated  by  renting  rooms  to  various 
persons  to  the  number  of  fifteen  or  twenty, 
for  a  day,  week,  or  even  a  month,  furnish- 
ing such  roomers  cooking  utensils,  table- 
ware, and  furniture,  and  permitting  them 
to  do  their  own  cooking  on  stoves  furnished 
by  the  proprietor  in  one  large  room  on  the 
ground  floor.  Linwood  Park  Co.  v.  Van 
Dusen,  63  Ohio  St.  183,  68  N.  E.  576. 

Likewise,  a  covenant  not  to  use  or  per- 
mit to  be  used  a  certain  dwelling  house  for 
the  purpose  of  any  trade  or  manufacture,  or 
for  any  other  purpose  than  a  private  resi- 
dence, is  violated  by  using  it  as  a  boarding 
house  for  scholars  who  may  attend  a  school 
near  by  conducted  by  the  proprietor  of  the 
house  in  question.  Hobson  v.  Tulloch  [1898] 
1  Ch.  424,  67  L.  J.  Ch.  N.  S.  206,  78  L.  T. 
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N.  S.  224,  46  Week.  Rep.  331,  14  Times  L. 
R.  241. 

Also,  a  covenant  against  carrying  on  any 
trade  or  business  of  any  description  what- 
soever is  violated  by  the  establishment  and 
maintenance  of  a  house  with  a  resident 
and  paid  superintendent,  providing  rooms 
and  board  for  girls  who  have  no  homes  of 
their  own,  and  who  are  working  in  the  vicin- 
ity, to  which  house  any  of  the  public  are 
admitted  on  submitting  to  its  regulations; 
and  this  result  is  not  affected  by  the  fact 
that  these  accommodations  are  furnished 
gratuitously;  it  is  nevertheless  a  lodging 
house  and  a  business.  Rolls  v.  Miller,  L.  R. 
27  Ch.  Div.  71,  53  L.  J.  Ch.  N.  S.  682,  60 
L.  T.  N.  S.  697,  32  Week.  Rep.  806. 

A  covenant  to  build  a  house  upon  demised 
premises  fit  for  a  private  family,  and  no 
other,  is.  violated  by  the  conversion  of  a 
structure  already  built  according  to  the 
covenant,  into  a  public  house.  Bra^  v. 
Fogarty,  Ir.  Rep.  4  Eq.  644,  18  Wee]c:.  Rep. 
1161. 

A  covenant  against  the  use  of  buildings 
for  stores,  boarding  houses,  hotels,  or  stables 
is  violated  by  furnishing  board  and  lodging 
for  compensation  to  such  as  apply,  within 
the  limits  of  the  accommodation  of  the 
building.  Winnipesaukee  Camp-Meeting 
Asso.  V.  Gordon,  63  N.  H.  606,  3  Atl.  426. 

The  use  of  a  building  as  a  hotel  in  direct 
violation  of  a  covenant  not  to  do  so,  made 
by  the  *  vendee  on  behalf  of  himself,  his 
heirs,  and  assigns,  will  be  enjoined  as 
against  a  subgrantee,  even  though  his  deed 
contained  no  such  covenant.  Stines  v.  Dor- 
man,  26  Ohio  St.  580. 

Although  a  covenant  that  no  building 
whatever  shall  ever  be  erected  upon  the 
premises  except  as  and  for  use  as  a  dwell- 
ing house  may  be  violated  by  the  erection 
and  maintenance  of  a  large  boarding  house, 
the  right  to  an  injunction  against  it  may 
be  adversely  affected  by  the  absence  of  a 
general  scheme  for  improvement  of  the 
locality  by  such  covenant,  and  by  the  fact 
that  other  similar  violations  have  been 
acquiesced    in.    Hemsley    v.    Marlborough 
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RESERVATION  by  the  Superior  Court 
for  Dukes  County  for  the  determina- 
tion by  the  Supreme  Judicial  Court  of  a 
suit  to  enforce  compliance  with  certain  re- 
strictive building  covenants.  Decree  for 
plaintiffs. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts,  which  is  as  follows: 
/'On  August  3,  1867,  the  Oak  Bluffs  Land  ft 
Wharf  Company,  a  corporation,  being  seised 
in  fee  of  a  tract  of  land  in  that  part  of 
Edgartown  now  comprised  in  the  town  of 
Oak  Bluffs,  caused  the  tract  to  be  laid  out 
into  house  lots,  streets,  avenues,  and  parks, 
according  to  a  plan  which  was  recorded 
with  the  register  of  deeds  for  the  county 
of  Dukes  county,  and  the  lots  were  placed 
upon  the  market  for  sale.    The  deeds  pre- 


pared by  the  compan>  and  used  by  it  in  all 
its  conveyances  of  all  the  lots  situated  on 
Ocean  avenue  in  Oak  Bluffs  were  the  same 
in  form  and  contained  certain  conditions, 
which  included  the  following:  The  said 
grantee  shall,  within  one  year  from  the  date 
hereof,  cause  to  be  erected  on  the  granted 
premises  a  dwelling  house  to  be  used  ex- 
clusively as  a  residence  for  a  private  fam- 
ily; and  no  other  buildings,  except  the 
necessary  outbuildings  requisite,  and  to  be 
used  exclusively  for  domestic  purpoaee, 
shall  ever  be  erected  thereon.' 

"The  plaintiffs  and  the  defendant  held 
through  mesne  conveyances  under  the  same 
form  of  deed.  Dwelling  houses  were  erect- 
ed on  the  lots  within  one  year  by  the  origi- 
nal grantees.     The  dwelling  on  lot  No.  34 


Hotel  Co.  62  N.  J.  Eq.  164,  60  Atl.  14,  af- 
firmed without  opinion  in  63  N.  J.  Eq.  804, 
52  Atl.  1132. 

Where  a  lease  gives  the  lessee  the  option 
of  renewing  the  same  for  a  further  period, 
but  also  provides  that  the  premises  shall 
be  used  strictly  for  the  purpose  of  a  private 
dwelling,  and  not  for  any  public  or  objec- 
tionable purpose,  their  use  for  a  public 
boarding  house  works  a  breach  of  the  cove- 
nant, and  therefore  neither  the  lessee  nor 
his  assignee  can  enforce  specific  performance 
of  the  agreement  to  renew.  Gannett  v. 
Albree,  103  Mass.  372. 

Where  the  vendor  of  real  estate  states 
to  the  prospective  vendee  that  there  are  re- 
strictions upon  the  property,  and  that  he 
himself  cannot  put  anything  upon  the  por- 
tion he  retains  except  first-class  private 
residences,  and  that  the  ones  then  existing 
will  always  be,  first  and  last,  private  resi- 
dences, and  the  vendee  buys  upon  the 
strength  of  this  representation,  although  no 
mention  is  made  of  it  jn  the  deed,  such 
vendee  will  be  granted  an  injunction  re- 
straining the  vendor  from  carrying  up  the 
partv  wall  so  as  to  add  two  stories  to  his 
adjoining  building,  for  use  as  a  family  hotel. 
Musgrave  v.  Sherwood,  23  Hun,  669.  It 
appears,  however,  that  in  the  decision  of 
the  court  below  at  special  term,  reported 
in  a  note  to  the  above  case  at  page  674,  the 
restriction  resting  upon  the  vendor  against 
various  kinds  of  occupations  and  purposes, 
among  them  being  tenement  houses,  "or  any 
trade,  manufactory,  business,  or,  calling 
noxious  or  offensive  to  the  neighboring  in- 
habitants," was  held  not  violated  by  the 
use  of  a  building  as  a  family  hotel,  and  the 
cturt  at  general  term  on  appeal  state  that 
they  adopt  the  view  of  the  court  below  with 
the  single  exception  of  the  force  there  given 
to  the  oral  representations  of  the  vendee, 
thereby  apparently  approving  the  lower 
court's  view  as  to  the  hotel  being  no  viola- 
tion of  the  covenant  against  tenement 
houses. 

And  under  covenants  not  to  construct 
dwellings  less  than  two  stories  in  height, 
only  one  such  dwelling  on  each  50  feet  front, 
none  to  cost  less  than  $4,000,  no  stable,  shedi 
41  L.R.A.(N.S.) 


or  oiithouse  nearer  to  any  public  driveway 
than  100  feet,  not  to  allow  any  nuisance  or 
livery  stable  or  manufacturing  establish- 
ment of  any  kind,  nor  any  grocery  store, 
barroom,  or  business  place  for  the  bargain 
and  skle  of  any  kind  of  merchandise, —  a 
hotel  or  lodging  house  is  not  prohibited. 
Kitchen  v.  Hawley,  150  Mo.  App.  497,  131 
S.  W.  142. 

A  covenant  not  to  do  or  suffer  to  be  done 
upon  the  premises  any  act,  matter,  or  thing 
whatsoever  which  may  be,  grow,  or  lead  to 
the  damage,  annoyance,  or  disturbance  of 
the  grantor,  or  any  of  his  tenants  or  neigh- 
bors, with  a  proviso  for  re-entry  in  case  the 
grantee  should  permit  any  person  to  dwell 
on  said  premises  who  should  carry  on  any 
one  of  the  several  trades  named,  that  of 
a  licensed  victualer  not  being  mentioned,  or 
any  other  trade  or  business  that  might  be  or 
grow  or  lead  to  be  offensive  or  annoying 
or  disturbing  to  any  of  the  tenants,  is  not 
violated  by  the  maintenance  of  a  public 
house.  Jones  v.  Thorne,  1  Barn,  k  C.  715, 
3  Dowl.  k  R.  162,  1  L.  J.  K.  B.  200,  25  Re- 
vised Rep.  646. 

A  covenant  against  any  manufactory, 
trade,  or  business  whatever,  which  may  be 
in  any  wise  noxious  or  offensive  to  the 
neighboring  inhabitants,  is  not  violated  by 
a  building  to  be  occupied  by  the  superin- 
tendent of  a  hospital  and  his  family  and 
the  nurses,  when  there  is  nothing  to  show 
that  a  building  so  used  would  be  any  more 
obnoxious  to  the  neighboring  inhabitanta 
than  a  building  used  for  a  residence  by  any 
other  class  of  persons.  Moller  v.  Presby- 
terian Hospital,  65  App.  Div.  134,  72  N.  Y. 
Supp.  483. 

A  covenant  to  use  property  for  residence 
purposes  only  is  not  violated  by  the  erec- 
tion of  an  apartment  house  for  several 
families,  separate  from  each  other  in  a  gen- 
eral way,  but  with  a  large  dining  room  in 
the  basement,  to  be  used  in  common  by  all 
the  tenants  when  they  so  desire,  a  common 
laundry  room,  and  a  common  storage  room. 
McMurtry  v.  Phillips  Invest.  Co.  103  Ky. 
308,  40  L.R.A.  489,  45  S.  W.  96. 

H*  C.  oh. 
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had  been  used  up  to  the  time  of  the  agreed 
statement  as  a  residence  for  a  private  fam- 
ily. The  dwelling  on  lot  36  was  used  up 
to  June,  1908,  as  a  residence  for  a  private 
family.  On  June  0,  1908^  the  defendant 
purchased  lot  No.  36.  Both  the  plaintiffs 
and  the  defendant  used  the  dwellings  on 
the  lots  only  during  the  summer  and  au- 
tumn seasons.  During  the  season  of  1908 
the  defendant  kept  three  boarders  in.  the 
dwelling  on  lot  No.  36.  During  the  summer 
of  1909  the  defendant  let  her  dwelling 
house  on  lot  No.  36  to  a  private  family. 
During  the  autumn  of  1909  the  defendant 
kept  two  or  three  boarders  in  the  dwelling 
on  lot  No.  36.  During  the  season  of  1910 
and  1911  the  defendant  occupied  the  dwell- 
ing house  as  her  residence  and  kept  board- 
ers and  let  rooms  in  the  dwelling  house  on 
lot  No.  36,  the  boarders  and  roomers  aver- 
aging in  number  about  twelve  persons  at 
any  one  time,  and  the  average  stay  of  the 
individual  boarders  or  roomers  being  two 
weeks,  excepting  as  to  a  few  who  remained 
throughout  the  season.  About  one  half  the 
roomers  and  boarders  kept  by  the  defend- 
ant in  the  dwelling  house  on  lot  No.  36 
were  friends  of  the  defendant,  and  for  that 
reason  were  only  charged  about  the  exact 
cost  of  their  keep.  The  other  boarders  and 
roomers  kept  by  the  defendant  in  the  dwell- 
ing on  lot  No.  36  paid  the  full  price.  The 
defendant  did  not  place  any  sign  on  the 
dwelling  on  lot  No.  36,  or  advertise  in  any 
way,  or  make  known  to  the  public  that 
she  kept  boarders  or  roomers  in  the  dwell- 
ing on  lot  No.  36.  The  first  knowledge  that 
the  plaintiffs  had  that  the  defendant  fur- 
nished lodgings  as  aforesaid  was  in  the  au- 
tumn of  1910,  just  after  the  close  of  the 
autumn  season.  In  the  latter  part  of  June, 
1911,  the  plaintiffs  for  the  first  time  were 
convinced  that  the  defendant  was  furnish- 
ing board  and  rooms  as  aforesaid.  On  July 
31,  1911,  the  plaintiffs,  by  their  attorneys, 
requested  the  defendant  to  cease  furnishing 
rooms  and  food  to  people  for  hire  and  re- 
ward, and  notified  the  defendant  that  the 
plaintiffs  felt  that  such  use  of  the  dwell- 
ing at  No.  36  was  a  violation  of  the  con- 
ditions and  restrictions  in  the  original  deed 
of  the  Oak  Bluffs  Land  &  Wharf  Company. 
'Three  dwelling  houses,  numbered  respec- 
tively 11,  13,  and  15  Ocean  avenue,  were 
used  at  divers  times  by  the  occupants  for 
the  purpose  of  letting  rooms  and  furnish- 
ing meals,  and  the  dwelling  house  No.  11 
Ocean  avenue  has  been  used  for  such  pur- 
pose for  more  than  twenty  years.  There 
were  no  signs  or  advertisements  on  any  of 
the  three  dwellings  at  Nos.  11,  13,  and  15 
Ocean  avenue,  or  anything  to  indicate  that 
boarders  or  lodgers  would  be  provided  for 
at  these  houses.  The  plaintiffs  had  po 
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knowledge  that  the  houses  numbered  11,  13, 
and  15  Ocean  avenue  ever  were  used  for 
the  purpose  of  furnishing  people  with  board 
and  lodging,  until  the  time  of  agreeing,  to 
these  facts.  In  a  large  number  of  the 
dwellings  on  streets  and  avenues  other  than 
Ocean  avenue,  boarders  and  lodgers  have 
been  kept  for  many  years  in  Oak  Bluffs, 
and  the  original  deeds  of  the  lots  where 
these  dwellings  are  situated  contained  the 
same  conditions  as  the  original  deed  of  lots 
36  and  34.  The  plaintiffs  had  no  knowledge 
that  these  dwellings  were  so  used  until  the 
time  of  the  agreement  of  the  facts.  On 
all  the  lots  on  Ocean  aven^  substantial 
dwelling  houses  were  erected  and  used  as 
required  by  the  deeds,  excepting  on  lota  2 
and  4,  on  which,  twenty  years  or  more 
before  the  filing  of  the  bill,  there  was  erect- 
ed a  clubhouse,  which  was  maintained  up 
to  about  ten  years  before  the  filing  of  the 
bill,  when  it  was  destroyed  and  a  private 
residence  was  erected  thereon.  With  that 
exception,  Ocean  avenue  always  has  been  a 
very  high-class  residential  district." 

Messrs.    £.■   L.    McManus   and    G.    P 
Lucey  for  plaintiffs. 

Mr.  B.  T.  Hillman  for  defendant. 

De  Courcy,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant's  deed  was  in  the  form 
adopted  for  the  conveyance  of  all  the  lots 
on  Ocean  avenue  by  the  Oak  Bluffs  Land  & 
Wharf  Company,  the  predecessor  in  title  of 
the  plaintiffs  and  the  defendant.  One  of 
these  deeds  was  before  this  court  in  the 
case  of  Hopkins  v.  Smith,  162  Mass.  444, 
38  N.  E.  1122.  As  was  said  in  that  case, 
''the  conditions  and  restrictions  .  .  . 
were  inserted  for  the  benefit  of  purchasers 
from  that  company,  who  took  deeds  sub* 
ject  to  these  conditions  and  restrictions, 
and  for  the  benefit  of  the  grantees  of  such 
purchasers,  and  .  .  .  therefore  the  re- 
strictions can  be  enforced  in  equity  by  and 
against  such  grantees." 

We  are  of  opinion  that  the  keeping  of 
boarders  and  letting  of  rooms  to  the  extent 
set  forth  in  the  agreed  facts  is  a  violation 
of  the  restriction  in  the  defendant's  deed 
limiting  the  buildings  upon  the  premises  to 
"a  dwelling  house  to  be  used  exclusively  as 
a  residence  for  a  private  family,"  and  the 
necessary  outbuildings.  Gannett  v.  Albree, 
103  Mass.  372;  Skillman  v.  Smatheurst,  57 
N.  J.  Eq.  1,  40  Atl.  865;  Hobson  v.  Tulloch 
[1898]  1  Ch.  424,  67  L.  J.  Ch.  N.  S.  205,  78 
L.  T.  N.  8.  224,  46  Week.  Rep.  331,  14 
Times  L.  R.  241. 

No  such  change  in  the  character  of  the 
neighborhood  is  shown  as  to  render  appli- 
cable the  doctrine  laid  down  in  Jackson  y. 
Stevenson^  156  Mass.  496,  32  Am.  St.  Rep. 
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476,  31  N.  E.  691.  While  it  appears  that 
the  occupants  of  the  houses  numbered  11, 
13,  and  15  Ocean  avenue  have  let*  rooms  and 
furnished  meals  at  divers  times,  there  were 
no  signs  displayed  to  indicate  that  lodgers 
or  boarders  were  provided  for.  Further, 
these  are  but  three  of  the  forty- four  dwell- 
ing houses  on  the  avenue;  and  the  agreed 
facts  expressly  state  that  Oecan  avenue 
always  has  been  a  very  high- class  residen- 
tial district.  Still  less  are  the  plaintiffs  to 
be  deprived  of  a  remedy  by  reason  of 
changed  conditions  on  other  streets  and  ave- 
nues, due  to  the  fact  that  a  number  of  own- 
ers have  accommodated  boarders  and  lodg- 
ers in  apparent  violation  of  the  provisions 
of  their  deeds.  So  far  as  Ocean  avenue 
property  is  concerned,  there  has  been  shown 
no  such  change  of  conditions  affecting  its 
character  and  use  as  to  warrant  a  finding 
that  the  restrictions  have  ceased  to  be 
binding.  Stewart  ▼.  Finkelstone,  206  Mass. 
28,  28  L.RA.(N.S.)  634,  138  Aul  St.  Rep. 
370,  92  N.  E.  37. 

The  defense  of  laches  is  not  sustained. 
The  defendant  did  not  make  known  to  the 
public  by  sign  or  advertisement  that  she 
kept  boarders  or  lodgers.  The  plaintiffs  ac- 
quired their  first  knowledge  of  the  fact  aft- 
er the  fall  season  of  1910;  and  it  is  agreed 
that  they  were  convinced  for  the  first  time 
in  the  latter  part  of  June,  1911,  that  the 
defendant  was  furnishing  board  and  rooms. 
Notice  to  the  defendant  and  suit  promptly 
followed.  And  the  plaintiffs  had  no  knowl- 
edge that  any  of  the  other  houses  on  Ocean 
avenue  or  on  other  streets  were  used  for 
furnishing  people  with  board  and  lodging 
until  the  agreed  statement  of  facts  was  pre- 
pared. Bacon  v.  Sandberg,  179  Mass.  396, 
60  N.  E.  936;  Codman  v.  Bradley^  201  Mass. 
361,  87  N.  E.  691. 

Decree  for  the  plaintiffs. 


Ilifill^OIS  6UPRBMB  COURT. 

MILFORD  E.  STREETER,  Appt., 

V. 

WESTERN   WHEELED   SCRAPER   COM- 
PANY. 

(254  ni.  244,  98  N.  E.  541.) 

Master  and  servant  —  statutory  dntles 
—  notiflcatlon  —  necessity. 

1.  A    provision    requiring    employers    to 


Note.  —  As  to  servant's  assumption  of 
risk  of  master's  breach  of  statutory  duty, 
see  notes  to  Denver  &  R.  Q.  R.  Co.  v.  Nor- 
gate,  6  L.R.A.(N.S.)  981;  Johnson  v.  Mam- 
moth Vein  Coal  Co.  19  L.R.A.(N.S.)  646; 
Hill  v.  Saugestad,  22  L.R.A.(N.S.)  634; 
and  Poll  V.  Numa  Block  Coal  Co.  33  L.R.A, 
(N.S.)  646. 
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guard  machinery  is  operative  without  noti- 
fication from  the  factory  inspector,  although 
a  section  of  the  statute  provides  that  when- 
ever the  statute  requires  the  making  of 
changes,  they  shall  be  made  within  a  rea^ 
sonable  time  after  notification  by  such  of- 
ficial. 

Pleading  —  location  of  machine  —  dan- 
ger to  employees. 

2.  Under  a  statute  requiring  machinery  to 
be  %o  located  as  not  to  be  dangerous  to  em- 
ployees, or  to  be  guarded,  a  petition  to  hold 
the  master  liable  for  injury  to  the  em- 
ployee is  sufficient  in  charging  failure  to 
guard  the  machinery,  without  charging  that 
it  was  located  so  as  to  be  dangerous,  if, 
from  the  description  of  the  machine  con- 
tained in  the  pleading,  it  is  evident  that  it 
could  not  be  located  so  as  not  to  be  dan- 
gerous. 

Evidence  —  practicability  of  guard  ^ 
snfficiency. 

3.  Evidence  that  a  guard  is  actually  used 
on  a  particular  kind  of  machine  is  sufficient 
to  show  the  practicability  of  a  guard  on 
such  machines. 

Master  and  servant  —  fallnre  to  gnard 
machine  —  assumption  of  risk. 

4.  A  servant  does  not,  by  continuing  to 
operate  a  machine  which  has  not  been  pro- 
tected by  guards  as  required  by  statute,  as- 
sume the  risk  of  injury  from  violation  of 
the  statute. 

(April  18,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Second  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Kane  County  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  S.  Egan,  with  Messrs.  John  M. 
Raymond  and  John  K.  Newhall,  for  ap- 
pellant. 

Messrs.  J.  O.  Mnrphy  and  K.  Ii.  Iiyon 
for  appellee. 

Dnnn,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  sued  the  appellee  for  dam- 
ages on  acooimt  of  the  loss  of  three  fingers 
of  his  left  hand.  The  court  directed  a  ver- 
dict for  the  defendant  and  entered  a  judg- 
ment against  the  appellant,  which  the  ap- 
pellate court  affirmed.  A  certificate  of  im- 
portance and  an  appeal  to  this  court  were 
granted. 

The  appellee  operated  a  factory  in  which 
power-driven  machinery  was  used,  and  em- 
ployed the  appellant  to  run  a  jointer, — a 
machine  used  in  shaping  and  planing  wood, 
having  knives  revolving  at  a  speed  of  2,600 
revolutions  a   minute,  extending  along  its 
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surface  and  in  plain  sight  at  all  times 
whether  the  mat^hine  was  in  operation  or 
not.  These  knives  were  not  covered  or  pro- 
tected by  a  guard  or  device  of  any  kind. 
On  the  second  day  of  his  work  with  the 
jointer,  the  plaintiff,  while  standing  by  its 
side,  was  bumped  into  by  another  work- 
man, and  in  order  to  prevent  himself  from 
being  thrown  into  the  unprotected  moving 
belt  which  operaj:ed  it,  he  caught  with  his 
left  hand  the  gauge  on  top  of  the  jointer. 
His  hand,  being  wet  with  perspiration, 
slipped  from  the  gauge  into  the  knives,  and 
three  of  his  fingers  were  cut  off.  The  ap- 
pellant contends  that  appellee  was  required 
to  inclose  or  protect  the  knives  of  the  joint- 
er by  ''an  act  to  provide  for  the  health, 
safety,  and  comfort  of  employees  in  fac- 
tories, mercantile  establishments,  mills,  and 
workshops  in  this  state,  and  to  provide  for 
the  enforcement  thereof  (Hurd's  Rev.  Stat. 
1009,  p.  1102).  The  appellant  knew  that 
the  jointer  was  a  dangerous  machine,  that 
the  knives  were  revolving  rapidly  and  were 
unguarded,  and  that  his  fingers  would  be 
cut  off  if  he  got  them  in  the  machine. 

Some  of  the  counts  of  the  declaration 
charge  the  appellee  with  negligence  without 
regard  to  the  statute,  either  in  failing  to 
furnish  the  appellant  a  reasonably  safe  ma- 
chine with  which,  or  a  reasonably  safe  place 
in  which,  to  work.  It  will  be  unnecessary 
to  consider  these  counts,  for  it  may  be  con- 
ceded that  but  for  the  statute  the  appel- 
lant would  be  held  to  have  assumed  the 
risk  of  the  unprotected  knives,  and  there- 
fore to  be  barred  of  a  recovery  on  those 
counts;  and  yet,  if  the  other  elements  of 
a  recovery  were  present,  he  would  be  en- 
titled to  have  the  cause  submitted  to  the 
jury  on  the  counts  charging  a  violation  of 
the  statute  requiring  the  machine  to  be 
protected,  unless  the  appellant  can  be  held 
to  have  assumed  also  the  risk  incident  to 
such  violation  of  the  statute. 

It  is  first  contended  in  support  of  the 
judgment  that  the  act  imposed  no  obliga- 
tion x>n  the  appellee  until  after  notification 
by  the  factory  inspector.  Sections  1  and 
23  of  the  act  are  as  follows: 

"Section  1.  Be  it  enacted  by  the  people 
of  the  state  of  Illinois,  represented  in  the 
general  assembly:  That  all  power-driven 
machinery,  including  all  saws,  planers, 
wood-shapers,  jointers,  sandpaper  machines, 
iron  mangles,  emery  wheels,  ovens,  fur- 
naces, forges,  and  rollers  of  metal;  all  pro- 
jecting set  screws  on  moving  parts;  all 
drums,  cogs,  gearing,  belting,  shafting, 
tables,  flywheels,  flying  shuttles,  and  hydro- 
extractors;  all  laundry  machinery,  mill 
gearing,  and  machinery  of  every  descrip- 
tion; all  systems  of  electrical  wiring  or 
transmission;  all  dynamos  and  other  elec- 
41  L.R.A.(N.S.) 


trical  apparatus  and  appliances;  all  vats 
or  pans,  and  all  receptacles  containing  molt- 
en metal  or  hot  or  corrosive  fluids,  in  any 
factory,  mercantile  establishment,  mill,  or 
workshop,  shall  be  so  located  wherever  pos- 
sible, as  not  to  be  dangerous  to  employees, 
or  shall  be  properly  inclosed,  fenced,  or  oth- 
erwise protected.  All  dangerous  places  in 
or  about  mercantile  establishments,  fac- 
tories, mills,  or  workshops,  near  to  which 
any  employee  is  obliged  to  pass,  or  to  be 
employed,  shall,  where  practicable,  be  prop- 
erly inclosed^  fenced,  or  otherwise  guarded. 
No  machine  in  any  factory,  mercantile  es- 
tablishment, mill,  or  workshop  shall  be  used 
when  the  same  is  known  to  be  dangerously 
defective,  and  no  repairs  shall  be  made  to 
the  active  mechanism  or  operative  part  of 
any  machine  when  the  machine  is  in  mo- 
tion." 

"Sec.  23.  Whenever,  by  the  provisions  of 
this  act,  it  is  made  the  duty  of  any  person, 
firm,  or  corporation  within  this  state,  to 
make  or  install  any  alterations,  additions, 
or  changes,  the  same  shall  be  made  and 
installed  in  conformity  with  the  provisions 
of  this  act,  and  completed  within  a  reason- 
able time  after  notification  by  the  chief 
state  factory  inspector  or  his  deputy." 

Section  25  makes  it  the  duty  of  the  chief 
state  factory  inspector  and  his  assistant 
and  deputies  to  enforce  the  provisions  of 
the  act,  and  §  26  imposes  penalties  for 
their  violation. 

Section  1  is  an  unqualified  declaration 
that  all  machinery  and  appliances  of  the 
character  mentioned  shall  be  so  located, 
wherever  possible,  as  not  to  be  dangerous 
to  employees,  or  shall  be  properly  inclosed, 
fenced,  or  otherwise  protected.  The  duty 
is  absolute,  and  not  dependent  upon  any 
notice  from  the  inspector.  Arms  v.  Ayer,  192 
III.  601,  58  LJI.A.  277,  86  Am.  St.  Rep.  357, 
61  N.  E.  851.  In  that  case  the  statute 
(Laws  1897,  p.  222)  required  the  erection 
of  fire  escapes  on  certain  buildings.  Sec- 
tion 3  required  the  factory  inspector  to 
serve  notice  for  the  erection  of  such  fire  es- 
capes upon  buildings  not  provided  with  fire 
escapes,  in  accordance  with  the  act,  and  § 
4  provided  that  an  owner  not  complying 
with  such  notice  within  thirty  days  should 
be  fined.  It  was  held  that  the  duty  to  pro- 
vide fire  escapes  was  not  dependent  upon 
the  performance  of  any  duty  by  the  inspec- 
tor. McRickard  v.  Flint,  114  N.  Y.  222,  21 
N.  E.  153;  Willy  v.  Mullefly,  78  N.  Y.  310, 
34  Am.  Rep.  536;  Rose  v.  King,  49  Ohio  St. 
213,  15  LJt.A.  160,  30  N.  E.  267. 

It  is  next  insisted  that  the  statute  re- 
quires the  machinery  mentioned  in  §  1  to 
be  so  located  as  not  to  be  dangerous  to  em- 
ployees, or  to  be  properly  inclosed,  fenced, 
or  otherwise  protected,  while  the  allegation 
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and  proof  are  only  that  the  jointer  was  not 
protected,  without  showing  that  it  was  so 
located  as  to  be  dangerous  to  employees. 
One  count,  at  least,  of  the  declaration  de- 
scribed the  machine  and  its  whirling  knives 
so  that  it  was  manifest  that  it  could  not  be 
so  located  as  not  to  be  dangerous  to  the 
employees  who  were  working  with  it.  It 
was  not  necessary  to  use  exactly  that  lan- 
gfuage,  but  it  was  Enough  to  show  that  the 
machinery  was  dangerous  to  employees  and 
was  not  protected. 

It  is  urged  that  the  proof  does  not  sus- 
tain the  allegation  that  it  is  practicable 
to  guard  the  jointer,  and  to  operate  it  while 
BO  guarded,  as  to  be  reasonably  safe  for 
employees.  A  witness  who  was  a  mechani- 
cal engineer  and  draughtsman  testified  that 
he  was  familiar  with  the  kind  of  jointer  by 
whieli  the  appellant  was  hurt  and  the  man- 
ner of  its  operation;  that  such  a  jointer 
was  In  use  in  the  shop  of  the  company  by 
which  he  was  employed;  that  a  guard  was 
used  over  the  knives;  and  that  such  guard 
is  a  practical  device.  This  evidence  tended 
to  prove  the  practicability  of  a  guard  for 
the  jointer. 

The  serious  question  in  the  case  is  wheth- 
er the  appellant  assumed  the  risk  incident 
to  the  appellee's  violation  of  the  statute. 
Stated  generally,  the  question  is:  Does  a 
servant  who  continues  in  the  master's  em- 
ploy with  full  knowledge  of  the  violation 
by  the  master  of  a  statute  passed  for  the 
protection  of  the  servant  in  his  work,  and 
of  the  consequent  danger  to  himself,  as- 
sume the  risk  of  injury  from  such  viola- 
tion? There  is  a  hopeless  conflict  in  the 
answers  to  this  question  given  by  the  courts 
of  the  various  jurisdictions  in  the  United 
States.  The  legislatures  of  the  various 
states  of  the  Union,  as  well  as  Congress, 
have  enacted  a  great  variety  of  laws  intend- 
ed for  the  protection  of  persons  working  in 
mills  and  factories,  operating  or  working 
with  or  about  railroad  trains,  cars,  locomo- 
tives, or  other  machinery,  or  working  in 
places  or  under  conditions  which,  unless 
special  provision  is  made  for  their  protec- 
tion, expose  them  to  risks  to  which  they 
ought  not  to  be  subjected.  Some  of  these, 
as  the  railway  safety  appliance  act  in  Illi- 
nois (Kurd's  Rev.  Stat.  1909,  chap.  114,  § 
231),  and  the  act  of  Congress  (act  Marcli 
2,  1893,  chap.  196,  27  Stat,  at  L.  53n,  U.  S. 
Comp.  Stat.  1901;^  p.  3174)  on  the  same  sub- 
ject, expressly  provide  that  an  employee 
shall  not  be  deemed  to  have  assumed  the 
risk  because  of  continuing  in  his  employ- 
ment, or  in  the  performance  of  the  duties  of 
such  employment,  after  knowledge  of  the 
violation  of  the  act.  Others  declare  that  no 
contract  of  employment  shall  constitute  a 
defense  to  any  action  for  an  injury  caused 
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by  a  violation  of  the  act,  or  contain  pro- 
visions of  a  similar  nature.  In  still  others, 
as  in  the  statute  now  before  us,  no  direct 
provision  as  to  the  assumption  of  risk  ia 
found,  and  in  such  cases  it  is  held  that  the 
master  cannot  avail  himself  of  the  defense 
of  assumption  of  risk  where  the  injury  com* 
plained  of  has  resulted  from  his  neglect  of 
the  duty  imposed  upon  him  by  the  statute, 
in  Arkansas,  Indiana,  Iowa,  Kansas,  Ken- 
tucky, Louisiana,  Michigan,  Missouri,  Okla- 
homa, Oregon,  North  Carolina,  Pennsyl- 
vania, Vermont,  and  Washington.  On  the 
other  hand,  it  has  been  held  that  such  de- 
fense is  available  to  the  master  in  Alabama, 
Colorado,  Maine,  Massachusetts,  Minnesota, 
Montana,  New  Jersey,  New  York,  Rhode 
Island,  and  Wisconsin.  The  same  contra- 
dictory decisions  are  found  in  the  Federal 
courts  in  different  circuits  as  in  the  state 
courts.  Johnson  v.  Mammoth  Vein  Coal  Co. 
88  Ark.  243,  19  L.R.A.(N.S.)  646,  114  S.  W. 
722,  123  S.  W.  1180;  St.  Louis,  L  M.  &  S. 
R.  Co,  v.  White,  93  Ark.  368,  125  S.  W.  120; 
Monteith  v.  Kokomo  Wood  Enameling  Co. 
169  Ind.  149,  68  L.R.A.  944,  64  N.  E.  610; 
Poll  V.  Numa  Block  Coal  Co.  149  Iowa,  104, 
33  LJIJ^.(N.S.)  646,  127  N.  W.  1105;  West- 
ern Furniture  &  Mfg.  Co.  v.  Bloom,  76  Kan. 
127,  11  L.R.A.(N.S.)  225,  123  Am.  St.  Rep. 
123,  90  Pac.  821;  Hailey  v.  Texas  &  P.  R, 
Co.  113  La.  533,  30  So.  131;  Low  v.  Clear 
Creek  Coal  Co.  140  Ky.  764,  33  L.R.A.(N.S.) 
656,  131  S.  W.  1007,  Ann.  Cas.  1912  B, 
674;  Sipes  v.  Michigan  Starch  Co.  137 
Mich.  268,  100  N.  W.  447;  Van  Doom  v. 
Heap,  160  Mich.  199,  126  N.  W.  11;  Du- 
rant  v.  Lexington  Coal  Min.  Co.  97  Mo. 
62,  10  S.  W.  484;  Hill  v.  Saugested,  63  Or. 
178,  22  L.R.A.(N.S.)  634,  98  Pac.  524; 
Biles  V.  Seaboard  Air  Line  R.  Co.  143  N. 
C.  78,  66  S.  E.  512;  Sans  Bois  Coal  Co.  v. 
Janeway,  22  Okla.  426,  99  Pac.  163;  Val- 
jago  V.  Carnegie  Steel  Co.  226  Pa.  514,  75 
Atl.  728;  Kilpatrick  v.  Grand  Trunk  R.  Co. 
74  Vt.  288,  93  Am.  St.  Rep.  887,  62  Atl. 
531;  Hall  v.  West  &  S.  Mill.  Co.  39  Wash. 
447,  81  Pac.  916,  4  Ann.  Cas.  587;  Ander- 
son y.  Pacific  Nat.  Lumber  Co.  60  Wash. 
415,  111  Pac.  337;  Denver  &  R.  G.  R.  Co. 
V.  Gannon,  40  Colo.  196,  11  L.R.A.(N.S.) 
216,  90  Pac.  853;  Birmingham  R.  &  Elec- 
tric Co.  y.  Allen,  99  Ala.  359,  20  L.R.A. 
467,  13  So.  8;  Gillin  v.  Patten  &  S.  R.  Co. 
93  Me.  80,  44  Atl.  361;  Keenan  v.  Edison 
Electric  Illuminating  Co.  169  Mass.  379,  34 
X.  E.  366;  Marshall  v.  Norcross,  191  Mass. 
568,  77  N.  E.  1161;  Seely  v.  Tennant,  304 
Minn.  354,  116  N.  W.  648;  Rase  v.  Min- 
neapolis, St.  P.  &  S.  Stc.  M.  R.  Co.  107 
Minn.  260,  21  L.RwA.(N.S.)  138,  120  N.  W. 
360;  Osterholm  v.  Boston  &  M.  ConsoL 
Copper  &  S.  Min.  Co.  40  Mont.  508,  107 
Pac.  499;    Mika  v.   Passaic   Print  Works, 
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76  N.  J.  L.  561,  70  Atl.  327;  Knisley  v. 
Pratt,  148  N.  Y.  372,  32  L.R.A.  367,  42  N. 
E.  986;  Langlois  v.  Dunn  Worsted  Mills, 
25  R.  I.  645,  57  Atl.  910;  Helmke  v.  Thil- 
many,  107  Wis.  216,  83  N.  W.  360;  Narra- 
more  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48 
LJlwA.  68,  37  C.  C.  A.  499,  96  Fed.  298; 
St.  Louis  Cordage  Co.  y.  Miller,  63  L.R.A. 
651,  61  C.  C.  A.  477,  126  Fed.  495;  Denver 
ft  R.  O.  R.  Co.  V.  Norgate,  6  L.R.A.(N.S.) 
981,  72  C.  C.  A.  365,  141  Fed.  247,  5  Ann. 
Cas.  448. 

These  are  some  of  the  cases  in  which  the 
question  has  been  considered.  There  are 
many  others.  Those  cited  illustrate  most 
of  the  phases  in  which  the  question  has 
arisen.  Reasons  for  distinguishing  some 
of  these  apparently  opposing  decisions  may 
be  found  in  the  differing  details  of  the  legis- 
lative acts  under  consideration,  but  an 
analysis  of  the  cases  for  this  purpose  Is 
not  worth  while  here,  because,  when  all 
is  said,  there  remains  an  irreconcilable  con- 
flict in  the  cases.  The  decision  of  Poli  y. 
Numa  Block  Coal  Co.  149  Iowa,  104,  33 
L.R.A.(N.S.)  646,  127  N.  W.  1105,  is  not  in 
accordance  with  the  prior  decisions  of  the 
supreme  court  of  Iowa  in  Sutton  v.  Des 
Moines  Bakery  Co.  135  Iowa,  390,  112  N. 
W.  836,  and  Martin  v.  Chicago,  R.  I.  & 
P.  R.  Co.  118  Iowa,  148,  59  L.R.A.  698, 
96  Am.  St.  Rep.  371,  91  N.  W.  1034;  but  it 
has  since  been  followed  in  Stephenson  y. 
Sheffield  Brick  &  Tile  Co.  151  Iowa,  371, 
130  N.  W.  586,  and  is  to  be  regarded  now 
as  the  doctrine  of  that  court. 

Most  of  the  cases  holding  that  there  is 
no  assumption  by  a  servant  of  the  risk  of 
violation  by  the  master  of  a  statutory 
duty  imposed  for  the  protection  of  the 
servant  cite  and  rely  upon  the  case  of 
Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  37  C.  C.  A.  499,  48  L.R.A.  68,  96  Fed. 
298,  decided  by  the  United  States  circuit 
court  of  appeals  for  the  sixth  circuit  on 
July  5,  1899.  The  case  was  an  action  for 
personal  injuries  to  a  switchman  in  the 
defendant's  railroad  yards,  occasioned  by 
his  getting  his  foot  caught  in  a  guard  rail 
which  the  defendant  had  not  blocked,  in 
yiolation  of  a  statute  of  Ohio  which  re- 
quired the  blocking  of  guard  rails  so  as  to 
prevent  the  feet  of  employees  from  being 
caught  in  them,  and  prescribed  a  penalty 
for  the  yiolation  of  the  act.  The  trial 
court  directed  a  verdict  for  the  defendant 
on  the  ground  that,  the  defendant's  failure 
to  block  its  switches  and  rails  being  obvious, 
the  plaintiff  must  be  held  to  have  assumed 
the  risk  notwithstanding  the  statute.  The 
judgment  was  reversed,  and  in  the  opinion 
it  is  said  that  "assumption  of  risk  is  a 
term  of  the  contract  of  employment,  ex- 
press or  implied  from  the  circumstances  of 
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the  employment,  by  which  the  servant 
agrees  that  dangers  of  injury  obviously  in- 
cident to  the  discharge  of  the  servant's  duty 
shall  be  at  the  servant's  risk."  Proceed- 
ing upon  the  theory  that  the  doctrine  of 
the  assumption  of  risk  rests  really  upon 
contract,  the  court  holds  that  a  contract  to 
waiye  the  performance  of  a  duty  imposed 
by  statute  and  enforceable  by  a  criminal 
prosecution  will  not  be  recognized  by  a 
court,  but  is  void. 

The  case  of  Knisley  v.  Pratt,  148  N.  Y. 
372,  32  LJI.A.  367,  42  N.  E.  986,  decided 
by  the  court  of  appeals  of  the  state  of 
New  York  in  1896,  is  cited  in  a  nimiber  of 
the  cases  which  sustained  the  defense  of 
assumption  of  risk  where  the  act  com- 
plained of  is  the  violation  of  a  statutory 
duty,  and  the  reasoning  is  substantially  the 
same  in  all  such  cases.  The  New  York 
statute  (Laws  1890,  chap.  39^,  §  12)  re- 
quired all  cogwheels  to  be  covered  in  fac- 
tories where  women  were  employed,  and 
the  plaintiff,  who  was  a  woman  engaged 
in  cleaning  machinery  while  it  was  in 
motion,  was  injured  by  being  caught  in  the 
unprotected  cogwheels,  and  in  consequence 
lost  her  arm,  though  a  compliance  with  the 
statute,  which  was  entirely  practicable 
without  impairing  the  efficiency  of  the 
machinery,  would  have  been  a  complete 
protection  to  her.  The  court  differentiates 
ordinary  risks  and  obvious  risks,  holding 
that  the  rule  of  the  assumption  of  risk  in 
the  two  cases  is  entirely  distinct.  Doubt 
is  expressed  as  to  whether  the  assumption 
of  obvious  risks  can  be  said  to  rest  wholly 
upon  the  implied  agreement  of  the  em- 
ployee, and  the  language  used  by  the  sn* 
preme  judicial  court  of  Massachusetts  in 
the  case  of  O'Maley  v.  South  Boston  Gas- 
light Co.  158  Mass.  135,  47  LJIJL  161, 
32  N.  E,  1119,  is  quoted  as  follows:  "The 
doctrine  of  the  assumption  of  the  tiUlb  of 
his  employment  by  an  employee  has  usually 
been  considered  from  the  point  of  view  of 
a  contract,  express  or  implied,  but,  as  ap- 
plied to  actions  of  tort  for  negligence 
against  an  employer,  it  leads  up  to  the 
broader  principle  expressed  by  the  maxim. 
Volenti  non  fit  injuriii.  One  who,  know- 
ing and  appreciating  a  danger,  voluntarily 
assumes  the  risk  of  it,  has  no  just  cause 
of  complaint  against  another  who  is  pri- 
marily responsible  for  the  existence  of  the 
danger.  As  between  the  two,  his  volun- 
tary assumption  of  the  risk  absolves  the 
other  from  any  particular  duty  to  him  in 
that  respect,  and  leaves  each  to  take  such 
chances  as  exist  in  the  situation,  without 
a  right  to  claim  anything  from  the  other. 
In  such  a  case  there  is  no  actionable  negli- 
gence on  the  part  of  him  who  is  primarily 
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responflible  for  the  danger."  The  opinion 
of  the  court  of  appeals  then  proceeds: 
''Where  the  obvious  risks  of  the  business 
result  in  injury,  the  inability  of  the  em- 
ployee to  sue  is  due  to  the  fact  that  he 
voluntarily  assumed  those  risks,  not  neces- 
sarily under  an  implied  contract  to  do  so, 
but  by  an  independent  act  of  waiver  evi- 
denced by  his  entering  the  employment 
with  a  full  knowledge  of  all  the  facts. 
This  distinction  is  not,  however,  of  great 
importance  in  the  view  we  take  of  the 
statute  and  its  ejffect  upon  the  rights  of 
the  parties.  We  are  of  opinion  that 
there  is  no  reason,  in  principle  or  authority, 
why  an  employee  should  not  be  allowed  to 
assume  the  obvious  risks  of  the  business, 
as  well  under  the  factory  act  as  otherwise. 
There  is  no  rule  of  public  policy  which  pre- 
vents an  employee  from  deciding  whether, 
in  view  of  ipcreased  wages,  the  difficulties 
of  obtaining  employment,  or  other  sufficient 
reasons,  it  may  not  be  wise  and  prudent  to 
accept  employment  subject  to  the  rule  of 
obvious  risks.  The  statute  does,  indeed, 
contemplate  the  protection  of  a  certain 
class  of  laborers;  but  it  does  not  deprive 
them  of  their  free  agency  and  the  right  to 
manage  their  own  affairs." 

The  doctrine  of  the  assumption  of  risk 
is  firmly  established  as  a  part  of  the  law 
of  master  and  servant.  The  relation  of 
master  and  servant  exists  only  by  virtue 
of  contract,  and  to  that  relation,  the  in- 
stant it  is  created,  the  law  attaches  the 
doctrine  of  the  assumption  of  risk.  Under 
that  doctrine  the  servant  assumes  all  the 
ordinary  risks  incident  to  the  business, 
all  the  extraordinary  risks  of  which,  and 
of  the  danger  of  which,  he  has  knowledge, 
and  all  other  obvious  risks;  and  this 
whether  any  of  such  risks  existed  at  the 
time  of  his  employment,  or  may  have  come 
into  existence  subsequently,  provided,  only, 
they  'have  come  to  his  knowledge.  This 
condition  attaches  at  the  time  of  his  em- 
ployment, and  continues  unchanged  during 
his  employment.  It  is  an  incident  of  the 
relation,  and  has  its  origin  in  the  contract 
by  which  that  relation  is  formed.  It  be- 
comes a  part  of  the  contract  because  the 
law  attaches  the  liability  or  obligation  to 
the  contract. 

It  may  be  that  the  ground  of  the  doc- 
trine of  assumption  of  risk,  as  well  as  of 
its  extension  to  known  extraordinary  risks 
and  to  obvious  risks,  is  the  maxim,  Volenti 
non  fit  injuria;  but,  nevertheless,  it  is  only 
as  an  incident  of  the  contract  of  employ- 
ment— as  a  part  of  such  contract — that  it 
comes  into  existence  at  all.  A  waiver  of 
the  benefit  of  the  statute  is  in  the  nature 
of  a  contract.  It  is  an  assent  to  a  change 
in  the  servant's  rights  and  liability  under 
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his  contract  of  employment.  His  conduct 
may  be  evidence  of  such  assent,  but  it  does 
not  change  the  character  of  the  relation. 

The  assumption  of  risk  by  the  servant 
is  not  different  in  its  character  from  the 
obligation  of  the  master  to  use  reasonable 
care  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work  and  reasonably 
safe  tools  to  work  with.  In  neither  case 
is  the  obligation  an  express  term  of  the 
contract,  but  in  each  case  it  arises  out  of 
the  contract  by  operation  of  iaw.  While 
the  master  is  bound  to  reasonable  care  for 
the  safety  of  the  servant's  place  and  tools, 
he  is  not  bound  to  the  highest  degree  of 
care.  He  is  not  bound  to  furnish  a  place 
that  is  absolutely  safe  or  the  safest  possi- 
ble place,  but  only  one  that  is  reasonably 
safe.  He  is  not  bound  to  furnish  the  safest 
tools  or  machinery,  or  the  best  and  most 
improved,  but  only  such  as  are  reasonably 
safe.  The  master  may  conduct  his  busi- 
ness in  his  own  way,  though  another  way 
would  be  less  hazardous,  and  the  servant 
who  enters  his  employ  knowing  the  method 
in  which  the  business  is  conducted  assumes 
the  risk  of  such  method. 

The  doctrine  of  assumption  of  risk  in 
this  class  of  cases  is  of  modem  origrin.  Its 
application  to  the  law  of  master  and  serv- 
ant was  first  suggested  by  Lord  Abinger 
in  Priestly  v.  Fowler,  3  Mees.  &  W.  1, 
Murph.  &  H.  305,  7  L.  J.  Exch.  N.  S.  42, 
1  Jur.  987,  19  Eng.  Rul.  Cas.  102,  and  was 
first  declared  in  this  country  in  Farwell  ▼. 
Boston  &  W.  R.  Corp.  4  Met.  49,  38  Aul 
Dec.  339,  in  1842.  The  opinion  in  thai 
case,  written  by  Chief  Justice  Shaw,  places 
the  doctrine  squarely  on  the  basis  of  con- 
tract, and  its  reasoning  has  been  univer- 
sally adopted  by  the  courts  of  this  country. 
Speaking  of  the  exemption  of  the  master 
from  liability  to  his  servant  for  an  injury 
through  the  negligence  of  a  servant  of  the 
same  master  engaged  in  a  different  depart- 
ment of  duty,  it  is  said:  "The  master,  in 
the  case  supposed,  is  not  exempt  from  lia- 
bility because  the  servant  has  better 
means  of  providing  for  his  safety  when  he 
is  employed  in  immediate  connection  with 
those  from  whose  negligence  he  might  suf- 
fer, but  because  the  implied  contract  of  the 
master  does  not  extend  to  indemnify  the 
servant  againbt  the  negligence  of  anyone 
but  himself;  and  he  is  not  liable  in  tort 
as  for  the  negligence  of  his  servant,  because 
the  person  suffering  does  not  stand  in  the 
relation  of  a  stranger,  but  is  one  whose 
rights  are  regulated  by  contract,  express  or 
implied."  The  mutual  rights  and  liabili- 
ties of  master  and  servant  were  universally 
determined  upon  this  basis  for  half  a  cen- 
tury without  question,  until  legislation  of 
the   character    of    that    now    in    question, 
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which  is  of  much  more  recent  origin  than 
that  of  the  assumption  of  risk,  hegan  to 
be  adopted  in  various  states.  Then  the 
theory  began  to  be  asserted  that  the  doc- 
trine had  its  origin,  not  in  contract,  but  in 
the  maxim,  Volenti  non  fit  injuria^  and 
that  the  maxim  applied  equally  whether 
the  risk  assented  to  arose  from  mere  neg- 
lect or  the  violation  of  a  statutory  duty. 
Whatever  the  origin  of  the  doctrine,  in  the 
end  it  is  the  servant's  agreement  that 
creates  the  assumption  of  risk.  The  serv- 
ant must  be  volena  (that  is,  willing,  con-* 
sen  ting,  agreeing),  and  to  apply  the  maxim 
amounts  to  nothing  other  than  to  say  the 
law  regards  the  servant  as  consenting  to 
existing  conditions  by  continuing  his  serv- 
ice with  knowledge  of  the  conditions  (that 
is,  that  he  agrees  to  them,  and  assumes 
them  as  a  part  of  his  contract).  It  has 
been  doubted  whether  the  maxim  has  any 
application  where  there  has  been  a  breach 
by  a  defendant  of  a  statutory  obligation. 
Baddeley  v.  Granville,  L.  R.  19  Q.  B.  Div. 
426,  66  L.  J.  Q.  B.  N.  &  501,  57  L.  T.  N. 
S.  268,  36  Week.  Rep.  63,  61  J.  P.  822, 
17  Eng.  Rul.  Cas.  212;  Yarmouth  v.  France, 
L.  R,  19  Q.  B.  Div.  647,  67  L.  J.  Q.  B.  N.  S. 
7,  36  Week.  Rep.  281,  17  Eng.  Rul.  Cas. 
217;  Wilson  v.  Merry,  19  L.  T.  N.  S.  30, 
L.  R.  1  H.  L.  326,  19  Eng.  Rul.  Cas.  132. 

The  passage-  of  a  law  like  that  now 
under  consideration  implies  that  the  class 
of  employees  for  whose  protection  it  was 
intended  had  not  been  able  to  protect  them- 
selves without  it.  Its  object,  as  indicated 
by  the  title  of  the  act,  is  to  provide  for 
the  health,  safety,  and  comfort  of  employees 
in  factories,  mercantile  establishments, 
mills,  and  workshops  in  this  state,  and  the 
authority  for  it  is  found  in  the  police  power 
of  the  state.  The  effect  of  it  is  to  create  a 
new  situation  in  the  relation  of  master  and 
servant,  and  to  present  the  new  question 
whether  the  doctrine  -  of  assumption  of 
risk,  heretofore  applied  to  that  relation, 
should  apply  in  the  same  way  to  the  new 
conditions.  The  duty  of  the  master  has 
been  changed.  He  may  no  longer  conduct 
his  business  in  his  own  way.  He  may  no 
longer  use  such  machinery  and  appliances 
as  he  chooses.  The  measure  of  his  duty 
IB  jio  longer  reasonable  care  to  furnish  a 
safe  place  and  safe  machinery  and  tools, 
but,  in  addition  to  such  reasonable  care, 
he  must  use  in  his  business  the  means  and 
methods  required  by  the  statute.  The  law 
does  not  leave  to  his  judgment  the  reason- 
ableness of  inclosing  or  protecting  danger-' 
ou8  machinery,  or  permit  him  to  expose  to 
increased  and  unlawful  dangers  such  of  his 
employees  as  may  be  driven  by  force  of 
circumstances  to  continue  in  his  employ, 
rather  than  leave  it  and  take  chances  on 
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securing  employment  elsewhere  under  law- 
ful conditions.  The  guarding  of  the  ma- 
chinery mentioned  in  the  statute  is  a  duty 
required  of  the  master  for  the  protection 
of  his  workmen,  and  he  owes  the  specific 
duty  to  each  person  in  his  employ.  To 
omit  it  is  a  misdemeanor  subjecting  him 
to  a  criminal  prosecution.  The  necessity 
for  such  legislation  is  suggested  by  a  con- 
sideration of  a  sentence  from  the  opinion 
in  the  Knisley  Case,  which  says:  "There 
is  no  rule  of  public  policy  which  prevents 
an  employee  from  deciding  whether,  in  view 
of  increased  wages,  the  difficulties  of  ob- 
taining employment,  or  other  sufficient  rea- 
sons, it  may  not  be  wise  and  prudent  to 
accept  employment  subject  to  the  rule  of 
obvious  risks."  Notwithstanding  the  the- 
oretical liberty  of  every  person  to  contract 
for  his  labor  or  services,  and  his  legal  right 
to  abandon  his  employment  if  the  Condi- 
tions of  service  are  not  satisfactory,  prac- 
tically, by  stress  of  circumstances,  poverty, 
the  dependence  oL  his  family,  scarcity  of 
employment,  competition,  or  other  condi- 
tions, the  laborer  frequently  has  no  choice 
but  to  accept  employment  upon  such  terms 
and  under  such  conditions  as  are  offered. 
Under  such  circumstances,  experience  had 
shown,  before  the  passage  of  the  statute, 
that  many  employers  would  not  exercise  a 
proper  degree  of  care  for  the  safety  of  their 
workmen.  The  servant  had  to  assume  the 
risk  of  injury,  and  the  master  took  the 
chance  of  a  suit  for  damages.  It  was  to 
meet  this  precise  situation,  and  protect  em- 
ployees in  such  situation,  that  this  legis- 
lation was  adopted.  It  imposes  upon  the 
master  an  absolute,  specific  duty, — one 
which  he  cannot  delegate,  and  against  his 
neglect  of  which  he  ought  not  to  be  allowed 
to  contract.  If  the  employee  must  assume 
the  risk  of  the  employer's  violation  of  the 
statute,  the  act  is  a  delusion  so  far  as  the 
protection  of  the  former  is  concerned.  He 
is  in  the  same  condition  as  before  it  was 
passed.  He  is  compelled  to  accept  the  em- 
ployment; he  must  assume  the  risk;  when 
he  is  killed  or  crippled,  he  and  those  de- 
pendent on  him  have  no  remedy,  and  the 
law  is  satisfied  by  the  payment  of  a  fine. 
The  more  completely  the  master  has  neg- 
lected the  duty  imposed  upon  him  by  stat- 
ute for  the  servant's  protection,  the  more 
complete  is  his  defense  for  the  injury  caused 
by  that  neglect.  Justice  requires  that  the 
master,  and  not  the  servant,  should  assume 
the  risk  of  the  master's  violation  of  the 
law  enacted  for  the  servant's  protection, 
and  in  our  opinion  this  view  is  in  accord- 
ance with  sound  principles  of  law. 

For  many  years  we  have  held  in  the 
construction  of  the  mining  act,  that  neither 
assumed  risk  nor  contributory  negligence  is 
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available  As  a  defense  to  a  Ruit  for  dam- 
ages caused  by  a  wilful  violation  of  the 
provisions  of  that  act.  Bartlett  Coal  & 
Min.  Co.  V.  Roach,  68  III.  174,  10  Mor.  Min. 
Rep.  682;  Litchfield  Coal  Co.  v.  Taylor, 
81  111.  590,  10  Mor.  Min.  Rep.  684;  Catlett 
V.  Young,  143  111.  74,  32  N.  E.  447;  Car- 
terville  Coal  Co.  v.  Abbott,  181  III.  496, 
55  N.  E.  131;  Western  Anthracite  Coal 
&  Coke  Co.  v.  Beaver,  192  111.  333,  61  N. 
E.  335;  Spring  Valley  Coal  Co,  v.  Patting, 
210  III.  342,  71  N.  E.  371;  Kelly ville  Coal 
Co.  v.  Strine,  217  111.  516,  75  N.  E.  375; 
Waschow  V.  Kelly  Coal  Co.  245  111.  516, 
92  N.  £.  303.  It  is  true  that  these  de- 
cisions were  based  partly  on  the  language 
of  the  section  which  gives  an  action  for  an 
injury  occasioned  by  a  "wilful"  violation 
of  the  act,  and  partly  on  the  requirement 
contained  in  §  29  of  article  4  of  the  Con- 
stitution, that  the  general  assembly  shall 
pass  laws  for  the  protection  of  operative 
miners.  The  reasoning  on  which  they  are 
based  is,  however,  applicable  to  the  present 
case,  as  is  the  language  in  Carterville  Coal 
Co.  v.  Abbott,  181  111.  495,  55  N.  E.  131: 
"To  hold  that  the  same  principle  as  to 
contributory  negligence  should  be  applied, 
in  case  of  one  who  is  injured  in  a  mine 
because  the  owner,  operator,  or  manager 
totally  disregarded  the  statute,  as  in  other 
cases  of  negligence,  is  to  totally  disregard 
the  provisions  of  the  Constitution,  which 
are  mandatory  in  requiring  the  enactment 
of  this  character  of  legislation,  and  would 
destroy  the  effect  of  the  statute,  and  in  no 
manner  regard  the  duty  of  protecting  the 
life  and  safety  of  miners."  A  constitu- 
tional law  is  of  as  much  force  as  the  Con- 
stitution itself.  This  law  was  passed  to 
protect  employees,  and  in  view  of  the  con- 
struction given  to  the  mining  act  (Hurd's 
Rev.  Stat.  1909,  chap.  93)  in  regard  to  the 
assumption  of  risk,  the  general  assembly 
must  have  supposed  that  the  same  con- 
struction could  be  given  to  this  act  in  that 
regard.  The  supreme  courts  of  other  states 
have  construed  acts  designed  for  the  pro- 
tection of  miners  in  the  same  way  in  re- 
gard to  the  assumption  of  risk,  though  no 
constitutional  provision  was  involved.  John- 
son V.  Mammoth  Vein  Coal  Co.  88  Ark.  243, 
19  L.R.A.(N.S.)  646,  114  S.  W.  722,  123 
S.  W.  1180;  Poli  V.  Numa  Block  Coal  Co. 
149  Iowa,  104,  33  L.R.A.(N.S.)  646,  127 
N.  W.  1105;  Low  v.  Clear  Creek  Coal  Co. 
140  Ky.  754,  33  L.R.A.(N.S.)  656,  131  S. 
W.  1007,  Ann.  Cas.  1912  B,  574. 

Counsel  for  the  appellee  have  cited  the 
case  of  Browne  v.  Siegel,  C.  &  Co.  191  111. 
226,  60  N.  E.  815,  as  sustaining  their  con- 
tention that  the  statute  does  not  preclude 
the  defense  of  assumption  of  risk.  The 
plaintiff's  decedent  there  was  killed  by  fall- 
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ing  down  an  elevator  shaft,  and  the  negli- 
gence charged  was  a  failure  to  comply  with 
an  ordinance  of  the  city  of  Chicago  requir- 
ing all  elevator  shafts  to  have  iron  doors 
opening  from  the  inside  only.  The  de- 
.  cedent  was  a  porter  employed  by  the  de- 
fendant, cleaning  up  the  floors,  of  a  store 
building  at  night.  The  opening  to  the 
elevator  was  closed  with  a  wire  gate  which 
could  be  raised  from  the  outside,  and  on 
the  night  of  his  death  the  decedent's  fore- 
jnan  went  to  the  gate  and  raised  it,  the 
elevator  not  being  there,  and  leaned  into 
the  shaft  to  see  where  the  elevator  was. 
The  decedent,  following  the  foreman,  and 
in  the  dim  light  not  observing  that  the 
elevator  was  not  there,,  stepped  into  the 
shaft  and  was  killed.  The  case  was  re- 
garded as  one  of  contributory  negligence 
as  well  as  of  assumed  risk,  and  the  judg- 
ment rendered  on  a  verdict  directed  for  the 
defendant  was  affirmed.  The  ordinance  in 
that  case  did  not,  as  does  the  statute  here, 
impose  a  specific  duty  for  the  protection 
of  employees,  but  was  a  general  ordinance . 
for  the  regulation  of  the  operation  of  ele- 
vators in  the  interest  of  the  public  gen- 
erally. It  did  not  impose  a  specific  duty 
in  favor  of  any  person  or  class  of  persons. 
This  is  the  same  distinction  which  was 
referred  to  in  the  NarramcM'e  Case,  48  L.R.A. 
68,  37  C.  C.  A.  499,  96  Fed.  298,  in  dis- 
tinguishing the  Massachusetts  cases,  which 
were  not  suits  under  a  statute  enjoining 
a  specific  duty  upon  a  master  for  the  pro- 
tection of  his  servants,  but  were  suits  under 
an  employers'  liability  act,  which  relieved 
the  servant  from  certain  defenses  by  the 
master  in  suits  for  injury  sustained  in  the 
master's  service,  but  did  not  attempt  to 
change  the  master's  duty  to  the  servant,  or 
to  change  the  standard  of  negligence  be- 
tween them  as  it  was  fixed  at  common  law. 
The  supreme  court  of  Indiana,  in  Monteith 
V.  Kokomo  Wood  Enameling  Co.  159  Ind. 
149,  58  L.R.A.  944,  64  N.  E.  610,  noted  a 
distinction  between  employers'  liability 
statutes  which  provide,  in  general  terms, 
that  the  employer  shall  be  liable  for  an- 
injury  to  an  employee  where  the  injury  is 
occasioned  by  reason  of  defects  in  the  con- 
dition of  ways,  works,  tools,  plants,  and 
machinery,  etc.,  and  statutes  which  require 
of  employers  the  performance  of  a  specific 
duty,  such  as  to  fence  or  guard  dangerous 
machinery.  American  Rolling  Mill  Co.  v. 
HuUinger,  161  Ind.  673,  67  N.  E.  986,  69 
N.  E.  460.  In  the  latter  case  assumption 
of  risk  is  not  available  as  a  defense;  and 
in  this  particular  the  ordinance  in  the  case 
of  Browne  v.  Seigel,  C.  &  Co.  differs  from 
the  statute  in  the  present  case. 

The   Circuit  Court   erred  in  refusing  to 
submit  the  case  to  the  jury.    Its  judgment. 
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and  that  of  the  Appellate  Court,  will  be 
reversed,  and  the  cause  remanded  to  the 
Circuit  Court. 

Petition    for    rehearing    denied   June    6^ 
1912. 


MICHIGAX  SUFRE^IE  COURT. 

WILLIAM  C.  HEWITT 

V. 

PERE    MARQUETTE    RAILROAD    COM- 
PANY, Plflf.  in  Err. 

(—Mich.  — .,  137  N.  W.  66:) 

Pleading  —  setting  ont  fire  —  allegation 
and  proof  of  time. 

1.  The  time  of  the  injury  must  be  proved 


strictly  as  alleged,  even  though  the  allega- 
tion is  under  a  videlicet,  in  an  action  to 
hold  a  railroad  company  liable  for  injuries 
to  property  by  fire  set  out  by  its  locomo- 
tive, where  the  statute  relieves  the  com- 
pany from  liability  in  case  its  locomotives 
are  in  good  order  and  properly  managed. 

Evidence  —  origin  of  fire  —  sufficiency 

2.  Mere  proof  thai  fire  which  destroyed 
neighboring  property  originated  on  the 
right  of  way  of  a  railroad  is  not  sufficient 
to  hold  the  railroad  company  liable  for 
the  loss,  where  the  statute  makes  it  liable 
for  damages  caused  by  fire  originating  from 
engines,  from  that  set  out  by  employees 
under  direction  of  the  company,  or  other- 
wise originating  in  the  construction  or 
operation  of  the  road. 
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Note.  —  Variance  between  allegation 
and  proof  as  to  time  in  action  against 
railroad  company  for  setting  out  fires. 

In  Hewitt  v.  Pkbe  Mabquettr  R.  Co. 
the  date  is  laid  under  a  videlicet.  On  that 
point  it  is  said  in  31  Cyc.  705 :  "But  it  is 
only  when  matters  alleged  under  a  videlicet 
are  not  essential  and  material  tliat  the 
party  is  relieved  from  the  necessity  of  prov- 
ing them  strictly,  and  therefore  material 
matters  must  be  proved  wth  equal  strict- 
ness, whether  laid  under  a  videlicet  or  not." 

"Time  is  usually  immaterial,  and  need 
not  be  proved  as  laid;  but  when  material, 
as  matter  of  description,  strict  proof  is 
necessary."    31  Cyc.  706. 

The  decision  in  the  Hewitt  Case,  how- 
ever, that  the  time  is  so  material  in  an  ac- 
tion for  damages  from  a  fire  set  out  by  a 
railroad  locomotive  that  it  must  be  proved 
as  alleged,  is  opposed  to  the  other  cases 
that  have  passed  upon  the  specific  question. 

Thus,  the  date  of  a  fire  set  by  a  locomo- 
tive being  alleged  under  a  videlicet,  it  is 
not  necessary  to  prove  that  the  fire  occurred 
on  the  precise  date  alleged.  Rollins  v.  At- 
lantic City  R.  Co.  73  N.  J.  L.  64,  62  Atl. 
929  (holding  evidence  that  the  fire  occurred 
April  29th  admissible  under  a  declaration 
laying  the  date  as  April  1st).  The  court 
suggested  that  the  remedy  against  the 
harshness  of  the  rule  would  be  by  a  con- 
tinuance of  the  cause  in  case  of  manifest 
surprise  arising  from  the  variance,  but  that 
in  the  case  at  bar  there  was  no  surprise, 
since  the  date  of  the  fire  had  been  fixed  by 
witnesses  on  a  former  trial. 

So,  in  Gulf,  T.  &  W.  R.  Co.  v.  Lowrie,  — 
Tex.  Civ.  App.  — ,  144  S.  W.  367,  evidence 
of  fires  on  both  the  7th  and  8th  of  March 
was  held  admissible  under  allegations  that 
the  fire  escaped  "on  or  about  the  7th  day 
of  March,"  with  an  additional  allegation 
that  "there  was  more  than  one  happening 
at  about  the  same  time." 

So,  evidence  that  a  fire  was  set  by  a 
locomotive  on  the  17th  of  January  is  not  a 
fatal  variance  from  an  allegation  that  it 
was  set  on  or  about  the  10th  of  January, 
41  L.R.A.(N.S.) 


the  point  having  been  raised  by  a  requested 
instruction,  and  there  having  been  no  claim 
at  the  trial  of  surprise  or  prejudice,  and 
no  objection  to  the  form  of  the  allegation 
as  to  time,  by  demurrer  or  motion  to  make 
the  complaint  more  certain.  Florida  East 
Coast  R.  Co.  V.  Welch,  53  Fla.  145,  44  So. 
250,  12  Ann.  Cas.  210. 

So,  in  the  absence  of  a  ruling  on  a  de- 
murrer or  motion  to  make  the  complaint 
more  certain,  evidence  that  fires  occurred 
in  November,  1901,  is  admissible  under  an 
allegation  that  they  occurred  "on  or  about" 
October  27  and  28,  1901,  and  "at  various 
other  times"  within  1899,  1900,  and  1901. 
Southern  R.  Co.  ▼.  Puckett,  121  Ga.  322, 
48  S.  E.  968. 

The  point,  however,  which  the  court  in 
Hewitt  v.  Pebb  Mabquettb  R.  Co.  makes, 
in  support  of  its  decision,  that  the  railroad 
company  is  entitled  t<\  know  the  time  of 
the  fire  in  order  to  prepare  its  defense,  re- 
ceives support  from  analogous  cases,  like 
Melvin  v.  St.  Louis  &  S.  F.  R.  Co.  89  Mo. 
106,  1  S.  W.  286  (holding  that  a  motion  to 
make  more  certain  should  prevail  where  a 
complaint  alleges  that  a  fire  was  set  out  by 
a  locomotive  in  May,  and  no  reason  is  as- 
signed for  a  failure  to  aver  with  some  cer- 
tainty the  time  within  that  month) ;  Mis- 
souri P.  R.  Co.  V.  Merrill,  40  Kan.  404,  19 
Pac.  793  (holding  that  a  motion  to  make 
a  complaint  more  certain  should  be  sus- 
tained where  the  setting  out  of  a  fire  on  a 
specific  date  is  alleged,  and  the  petition 
fails  to  indicate  further  which  one  of  sev- 
eral trains  passing  on  that  day  occasioned 
the  fire,  although  no  prejudice  resulted  in 
this  instance'  because  the  motion  failed, 
since  the  company  knew  the 'very  locomo- 
tive which  set  out  the  fire,  because  its  em- 
ployees aided  in  extinguishing  the  fire)  ; 
koontz  V.  Oregon  R.  &  Nav.  Co.  20  Or.  3, 
23  Pac.  820  (stating  that  the  complaint 
should  set  out  as  definitely  as  possible  what 
train  caused  the  injury,  so  that  the  com- 
pany may  be  able  to  identify  the  engine 
and  investigate  what  its  condition  was  and 
the  conducts  of  its  servants  at  such  time). 

R.  S.  N. 


636 


MICHIGAN  SUPREME  COURT. 


July, 


1?  RROR  to  the  Circuit  Court  for  Kalkaska 
a  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injury  to  his  property  by  fire 
alleged  to  have  been  negligently  set  out  by 
defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seward  Li.  Merriam  and  Gor- 
ell  &  Cross,  with  Messrs.  Bills,  Streeter, 
Parker,  &  Shields,  for  plaintiff  in  error: 

Time,  when  material,  must  be  proved 
with  strictness,  whether  laid  under  videlicet 
or  not. 

Eastman  v.  Bodflsh,  2  Robb.  Pat.  Gas.  72, 
Fed.  Gas.  No.  4,255;  Drown  v.  Smith,  3  N. 
H.  301;  1  Greenl.  Ev.  §§  66-61;  31  Gyc. 
706. 

Until  plaintiff  has  properly  proved  the 
origin  of  the  fire,  the  defendant  is  not 
called  upon  to  prove  that  the  fire  was  not 
caused  as  alleged. 

Osborne  v.  Chicago  &  W.  M.  R.  Go.  Ill 
Mich.  16,  69  N.  W.  86;  Clark  v.  Grand 
Trunk  Western  R.  Co.  149  Mich.  400,  112 
N.  W.  1121,  12  Ann.  Cas.  559. 

Mr.  £rnest  C.  Smith,  with  Mr.  Wayne 
Simmoiis,  for  defendant  in  error. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  trespass  on  the  case.  The 
case  made  by  the  declaration,  which  was 
filed  April  26,  1911,  is  that  defendant,  a 
common  carrier  railroad  company,  negli- 
gently set  a  fire  on,  to  wit,  July  15,  1906, 
and  on,  to  wit,  July  8,  1909,  on  its  right  of 
way,  which  fires  spread  to  the  premises  of 
plaintiff  and  destroyed  his  property.  The 
declaration  is  inartificial,  appears  to  have 
been  intended  to  contain  two  counts,  and 
in  its  conclusion  is  grounded  upon  2  Comp. 
Laws,  §  6295.  Defendant  pleaded  the 
general  issue,  produced  no  testimony  at  the 
trial,  preferred  a  request  that  the  court 
direct  a  verdict  in  its  favor,  and  because  of 
the  refusal  to  give  the  said  direction,  and 
because  of  various  other  rulings  of  the 
court,  and  alleged  improper  conduct  of 
counsel  for  plaintiff,  seeks  to  reverse  a 
judgment  for  plaintiff  entered  upon  the 
verdict  returned  by  the  jury.  The  record 
contains  the  substance  of  all  the  testimony 
given  upon  the  trial.  As  developed  at  the 
trial,  it  is  plaintiff's  theory  that  both  fires 
were  set  by  defendant's  locomotives  upon 
the  right  of  way,  escaping  therefrom  to  the 
adjoining  land  of  the  plaintiff.  The  date 
of  the  fire  in  1909  is  fixed  by  a  witness  as 
July  8th.  The  fire  of  1906  occurred  some 
time  in  the  month  of  July;  no  witness 
being  able  to  more  certainly  fix  the  date. 

The  point  was  made  upon  the  trial  and 
is  the  subject  of  the  first  assignment  of 
error  relied  upon  in  the  brief  that  the  time 
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of  the  fire  is  material  and  must  be  strictly 
proved,  even  though  it  is  alleged  under  a 
videlicet.  Generally  allegations  of  time, 
p]ace,  quantity,  quality,  and  value,  when 
not  descriptive  of  the  identity  of  the  sub- 
ject of  the  action,  will  be  found  immaterial 
and  need  not  be  proved  strictly  as  alleged. 
Whether  they  are  descriptive  is  to  be  de- 
termined by  the  judge  in  the  case  before 
him,  and  no  precise  rules  can  be  laid  down 
according  to  which  it  can  be  in  all  cases  de- 
termined. Much  depends  upon  particular 
circumstances,  the  nature  of  the  averment 
itself,  and  the  subject  to  which  it  is  ap- 
plied.    1  Greenl.  Ev.  §§  56  et  aeq. 

In  the  case  at  bar,  it  is  alleged  in  the 
declaration  that  it  was  the  duty  of  the  de- 
fendant to  use  due  and  proper  care  to  pro- 
vide safe  engines,  with  safe  and  proper  ma- 
chinery, smokestacks,  fire  boxes,  and  spark 
arresters,  so  that  fire  should  not  be  com- 
municated from  the  engine  and  smokestack 
to  plaintiff's  property;  to  at  all  times  see 
that  the  engines  and  machinery  were  in 
good  condition,  and  that  they  were  properly 
managed;  and  that  all  reasonable  pre- 
cautions should  be  taken  at  all  times  to 
prevent  the  escape  therefrom  of  any 
sparks;  to  keep  its  right  of  way  clean  and 
free  from  dry  grass  and  other  combustible 
material.  It  is  alleged  that  defendant  was 
negligent  in  the  performance  of  these 
duties,  and  at  the  times  and  places  men- 
tioned utterly  failed  in  the  performance  of 
these  duties.  A  circumstance  to  be  con- 
sidered 18  that  any  locomotive  is  liable  to 
set  a  fire  (Dolph  v.  Lake  Shore  &  M.  S.  R. 
Co.  149  Mich.  283,  112  N.  W.  981),  and 
that  this  fact  is  recognized  in  the  statute 
which  provides  that  the  company  shall  not 
be  liable  in  such  cases  if  it  proves  to  the 
satisfaction  of  the  court  and  jury  that 
such  fire  originated  from  fire  by  engines 
whose  machinery,  smokestack,  or  fire  boxea 
were  in  good  order  and  properly  managed. 
It  requires  no  argument  to  show  that  in 
such  a  case  as  the  one  at  bar,  if  the  date 
of  the  fire  can  be  alleged  under  a  videlicet, 
and  proved  to  have  occurred  before  the  be- 
ginning of  suit  and  at  any  time  within  the 
period  of  the  statute  of  limitations,  the  de- 
fendant will  be  denied  the  knowledge  neces- 
sary to  enable  it  to  prepare  its  defense  and 
the  benefit  of  the  statute.  If  we  may  not 
take  judicial  notice  of  the  fact  that  the  de- 
fendant, in  the  operation  of  its  road  at  the 
place  in  question,  employs  many  agents  and 
locomotives,  the  declaration  and  the  testi- 
mony supply  the  necessary  data.  One  of 
several  locomotives,  operated  by  one  of  sev- 
eral enginemen  upon  one  of  the  many  oc- 
casions when  a  train  passed  over  the  road, 
set  the  particular  fire,  if  it  was  set  by  the 
defendant.     I  am  of  opinion  that  the  time 
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of  the  Degligent  action  asserted  is  so  far^ 
material  and  de8cri{)tive  of  the  negligence 
relied  upon  by  plaintiff  that  it  should  be 
proved  as  alleged.  Eastman  v.  Bod  fish,  2 
Robb.  Pat.  Cas.  72,  Fed.  Cas.  No.  4,256.  As 
to  the  fire  of  1906,  there  was  therefore  a 
variance  of  proof  from  allegation  which 
prevented  a  recovery. 

It  is  contended  that  the  origin  of  the 
fire  of  1909  was  not  proven.  The  point  was 
raised  by  objection  to  proof  of  damages  im- 
til  the  origin  of  the  fire  was  fixed,  and  by 
the  motion  to  direct  a  verdict  for  defend- 
ant. There  is  testimony  tending  to  prove 
that  the  fire  originated  in  the  right  of  way, 
spreading  to  the  land  of  plaintiff;  that  the 
wind  was  in  a  proper  direction  to  carry  fire 
from  the  right  of  way  to  the  land  of  plain- 
tiff. There  is  testimony  tending  to  prove 
that  the  grass  was  dry  on  the  right  of  way. 
Beyond  this  there  is  no  testimony  concern- 
ing the  condition  of  the  right  of  way,  and 
no  proof  that  a  train  passed  over  the  road 
shortly  before  the  fire  was  discovered, 
which  was  about  noon  on  July  8th.  It  ap- 
pears from  the  argument  made  to  the  jury 
by  the  attorney  for  the  plaintiff,  a  portion 
of  which  is  contained  in  the  record,  that  he 
asserted  that  both  fires  were  caused  by  the 
11  o'clock  passenger  train  going  up  the 
grade  passing  the  plaintiff's  farm.  There  is 
no  testimony  tending  to  prove  that  in  1909 
there  was  such  a  train  running.  The 
testimony  falls  far  short  of  that  presented 
in  Jones  ▼.  Michigan  C.  R.  Co.  59  Mich.  437, 
26  N.  W.  662,  and  in  Clark  v.  Grand  Trunk 
Western  R.  Co  149  Mich.  400,  112  N.  W. 
1121,  12  Ann.  Cas.  559,  where  it  was  held 
that  the  trial  court  properly  left  the  ques- 
tion of  the  origin  of  the  fire  to  the  jury. 
That  the  fire  might  have  been  set  by  a 
locomotive  is  undoubtedly  true.  But  if 
the  testimony  tends  to  prove  no  more,  it 
w  not  sufficient.  Clark  v.  Grand  Trunk 
Western  R.  Co.  supra.  It  might  have  been 
set  in  various  ways.  In  the  language  of  the 
statute,  defendant  is  liable  for  damages 
caused  by  fire  originating  from  such  rail- 
road, either  from  engines  passing  over  said 
road,  fires  set  by  the  company  employees 
by  order  of  the  officers  of  the  road  or  other- 
wise, originating  in  the  constructing  or 
operating  of  the  road. 

In  the  case  at  bar,  as  in  Osborne  v.  Chi- 
cago &  W.  M.  R.  Co.  Ill  Mich.  15,  69  N. 
W.  86,  some  of  the  jury  seem  to  have  been 
troubled  concerning  the  proof  of  the  origin 
of  the  fire.  This  inference  is  drawn  from 
the  question  asked  by  one  of  the  jurors 
when  they  returned  into  court  for  further 
instructions,  after  they  had  been  instructed 
that,  if  they  could  not  say  from  the  testi- 
mony in  the  case  that  the  fire  was  set  by 
the  defendant  company,  then  it  would  be 
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their  duty  to  return  a  verdict  for  defend- 
ant. Unless  the  mere  fact  that  fire  origi- 
nating upon  the  right  of  way  of  the  rail- 
road company,  coupled  with  the  fact  that 
fires  had  sometimes  been  set  by  locomotive 
engines,  is  evidence  that  it  was  set  by 
engines  of  th^  company,  tiiere  was  no 
evidence  of  the  origin  of  the  fire  of  1909. 
The  jury  should  have  been  told  that  the 
testimony  upon  the  subject  was  insufficient. 
Other  alleged  errors  are  not  considered. 

The   judgment    is   reversed,   and   a  new 
trial  granted. 

Blair,  J.,  being  ill,  .took  no  part  in  this 
decision. 
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BOARD  OF  EDUCATION  OF  THE  CITY 

OF  MINNEAPOLIS,  Respt., 

v. 

LUCIUS  A.  HUGHES  et  al.,  Appts. 
(118  Minn.  404,  136  N.  W.  1095.) 

Deed  —  blank  —  effect. 

1.  A  deed  complete  and  fully  executed, 
save  that  a  blank  space  for  the  name  of  the 
grantee  is  not  filled  out,  and  delivered  to 
the  grantee  in  this  condition,  is  a  nullity 
until  the  name  of  the  grantee  is  inserted; 
but  if  the  grantee,  under  express  or  implied 
authority  from  the  grantor,  inserts  his  own 
name  in  the  blank  space,  the  deed  becomes 
operative  as  a  conveyance,  without  being 
re-executed  or  reacknowledged. 

Same  —  authority  to  fill  —  presumption. 

2.  Implied  authority  to  the  grantee  to 
fill  up  the  blank  in  such  a  case  is  presumed, 
when  the  grantor  receives  and  retains  the 
consideration,  and  delivers  the  deed  to  the 
purchaser  fully  executed  and  complete,  save 
in  respect  to  such  blank. 

Same  — •  necessity  of  writing. 

3.  Such  authority  need  not  be  in  writing. 

Record  —  subsequent  deed  —  priop  rec- 
ord —  effect. 

4.  Where  the  deed  of  a  subsequent  pur- 
chaser ip  good  faith  for  a  valuable  consid- 
eration is  recorded  before  a  prior  deed  from 
the  common  grantor,  the  prior  deed  is  void 

Headnotes  by  Bunn,  J. 

Note.  —  As  to  implied  authority  to  fill 
in  name  of  a  srantee  or  mortgagee  in  a 
blank  left  for  that  purpose  at  the  time  of 
delivery,  sec  note  to  Montgomery  v.  Dresh- 
er,  38  L.R.A.(N.S.)  423.  The  effect  of  a 
deed  executed  with  the  name  of  the  grantee 
blank,  where  the  name  of  the  grantee  is 
filled  in  and  the  deed  delivered  contrary  to 
the  grantor's  authorization,  is  considered  in 
the  note  to  Guthrie  ▼.  Field,  37  L.R.A. 
(N.S.)   326. 
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as  to  such  subsequent  purchaser;  and  the 
record  of  a  deed  from  the  grantee  in  such 
unrecorded  deed  to  a  third  person  before  the 
deed  to  the  subsequent  purchaser  is  record- 
ed is  not  notice  of  the  unrecorded  deed,  and 
does  not  give  title  as  against  such  subse- 
quent purchaser. 

(July  6,  1912.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin 
County  denying  a  new  trial  after  judgment 
in  plaintiff's  favor  in  a  suit  to  determine 
adverse  claims  to  a  city  lot.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  S.  Deaver  and  Eyerett 
Moon,  for  appellants: 

The  mere  delivery  of  a  deed  containing 
blanks  is  a  prima  facie  authority  to  fill 
them,  and  evidence  to  the  contrary  is  re- 
quired to  rebut  it. 

Casserly  v.  Morrow,  101  Minn.  20,  111 
N.  W.  664;  Friend  v.  Yahr,  126  Wis.  291, 
1  L.RA.(N.S.)  891,  110  Am.  St.  Rep.  924, 
104  N.  W.  997;  Augustine  ▼.  Schmitz,  145 
Iowa,  691,  124  N.  W.  607;  Hall  v.  Kary, 
133  Iowa,  466,  119  Am.  St.  Rep.  639,  110 
N.  W.  930;  Janney,  S.  &  Co.  v.  Goehringer, 

62  Minn.  428,  64  N.  W.  481;  State  v. 
Young,  23  Minn.  561. 

Where  there  is  a  break  in  the  recorded 
title,  the  registry  of  a  conveyance  from  a 
subsequent  owner  whose  deed,  or  full  claim 
of  title,  is  not  on  record,  does  not  charge 
constructive  notice. 

Webb,  Record  of  Title,  8  158;  8  Washb. 
Real  Prop.  1902,  6th  ed.  p.  292;  Burke  v. 
Beveridge,  16  Minn.  206,  Gil.  160;  Losey 
v.  Simpson,  11  N.  J.  Eq.  246;  Tennessee 
Coal,  Iron  &  R.  Co.  ▼.  Gardner,  131  Ala. 
699,  32  So.  622;  Pearce  v.  Smith,  126  Ala. 
116,  28  So.  37;  Lehman  v.  Collins,  69  Ala. 
127;  Fenno  v.  Sayre,  3  Ala.  458;  Boynton 
V  Haggart,  57  C.  C.  A.  301,  120  Fed.  820; 
Rozell  V.  Chicago  Mill  &  Lumber  Co.  76 
Ark.  626,  89  S.  W.  469;  Bothin  v.  Cali- 
fornia Title  Ins.  &  T.  Co.  163  Cal.  718,  96 
Pac.  500;  Thursby  v.  Myers,  67  Ga.  166; 
Felton  V.  Pitman,  14  Ga.  630;  Kerfoot  v. 
Cronin,  106  III.  609;  Dugan  v.  Follett,  100 
111.  681;  Carbine  v.  Pringle,  90  III.  302; 
Chicago  V.  Witt,  76  III.  211;  St.  John  v 
Conger,  40  111.  535;  Huber  v.  Bossart,  70 
Iowa,  718,  29  N.  W.  608;  Prest  v.  Black, 

63  Kan.  682,  66  Pac.  1017;  Goosby  v. 
Johnson,  24  Ky.  L.  Rep.  610,  69  S.  W.  697 ; 
Smith  v.  Williams,  44  Mich.  240,  6  N.  W. 
662;  Bates  v.  Norcross,  14  Pick.  224; 
'J'ilton  V.  Hunter,  24  Me.  29;  Roberts  v. 
Bourne,  23  Me.  165,  39  Am.  Dec.  614; 
Vcazie  v.  Parker,  23  Me.  170;  Baker  v. 
Griffin,  50  Miss.  158;  Gross  v.  Watts.  200 
Mo.  373,  121  Am.  St.  Rep.  662,  104  S.  W. 
30;  Becker  v.  Stroeher,  167  Mo.  306,  66  S. 
41  L.R,A.(N,S.) 


W.  1083;  Tydings  v.  Pitcher,  82  Mo.  379; 
Digman  v.  McCollum,  47  Mo.  372;  Trap- 
hagen  v.  Irwin,  18  Neb.  196,  24  N.  W.  684; 
Losey  v.  Simpson,  11  N.  J.  Eq.  246;  Riley 
V.  Robinson,  128  App.  Div.  178,  112  N.  Y. 
Supp.  763;  Todd  v.  Eighmie,  4  App.  Div. 
9,  38  N.  Y.  Supp.  304 ;  Page  v.  Waring,  76 
N.  Y.  463;  Cook  v.  Travis,  22  Barb.  338; 
Leiby  v.  Wolf,  10  Ohio,  83;  Blake  v. 
Graham,  6  Ohio  St.  683,  67  Am.  Dec.  360; 
Calder  v.  Chapman,  62  Pa.  369,  91  Am.  Dec. 
163;  Lightner  v.  Mooney,  10  Watts,  412; 
Keller  v.  Nutz,  6  Serg.  &  R.  263;  Thomp* 
son  V.  Rust,  32  Tex.  Civ.  App.  441,  74  S.  W. 
924;  Peterson  ▼.  McCauley,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  826;  Ward  v.  League,  — 
Tex.  Civ.  App.  — ,  24  S.  W.  987 ;  Frank  v. 
ICeidenheimer,  84  Tex.  642,  19  S.  W.  855; 
Lumpkin  v.  Adams,  74  Tex.  102,  11  S.  W. 
1070;  Sayward  v.  Thompson,  11  Wash.  706, 
40  Pac.  379;  Ely  v.  Wilcox,  20  Wis.  623, 
91  Am.   Dec.  436. 

Messrs.  Daniel  Fish  and  Henry  O. 
Flannery,  for  respondent: 

The  deed  from  Carrie  B.  Hoerger  to  ap- 
pellant is  void  because  it  contained  no 
grantee. 

Allen  V.  Allen,  48  Minn.  462,  61  N.  W. 
473;  Clark  v.  Butts,  73  Minn.  361,  76  N.  W. 
199,  78  Minn.  374,  81  N.  W.  11;  Wallace 
V.  Harmstad,  16  Pa.  462,  53  Am.  Dec.  603; 
Upton  V.  Archer,  41  Cal.  85,  10  Am.  Rep. 
266;  Arguello  v.  Bours,  67  Cal.  447,  8  Pac. 
49;  Allen  v.  Witherow,  110  U.  S.  119,  28  L. 
ed.  90,  3  Sup.  Ct.  Rep.  617;  Devlin,  Deeds, 
I  466;  2  Cyc.  167;  Viser  v.  Rice,  33  Tex. 
139;  Duncan  v.  Hodges,  4  M'Cord,  L.  239, 
17  Am.  Dec.  734. 

The  deed  from  Carrie  B.  Hoerger  to  ap- 
pellant is  void  as  to  respondent  by  virtue 
of  the  recording  act. 

Lyon  V.  Gleason,  40  Minn.  434,  42  N.  W. 
286;  Welch  v.  Ketchum,  48  Minn.  241,  51 
N.  W.  113;  Strong  v.  Lynn,  38  Minn.  315, 
37  N.  W.  448;  Lindauer  v.  Younglove,  47 
Minn.  62,  49  N.  W.  384;  Miller  v.  Stod- 
dard, 64  Minn.  486,  66  N.  W.  131;  Smith 
V.  Glover,  44  Minn.  260,  46  N.  W.  406; 
Burke  v.  Beveridge,  16  Minn.  205,  Gil.  160; 
McLaughlin  v.  Betcher,  87  Minn.  1,  91 
N.  W.  14;  Wood  v.  Chapin,  13  N.  Y.  509,  67 
Am.  Dec.  62;  Palmer  v.  Yorks,  77  Minn. 
20,  79  N.  W.  587. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  determine  adverse  claims  to 
a  lot  in  Minneapolis.  The  complaint  al- 
leged that  plaintiff  owned  the  lot,  and  the 
answer  denied  this,  and  alleged  title  in  de- 
fendant L.  A.  Hughes.  The  trial  resulted 
ill  a  decision  in  favor  of  plaintiff,  and  de- 
fondants  appealed  from  an  order  denying 
a  new  tri^l  - 
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The  facts  are  not  in  controversy,  and  are 
as  follows.  On  May  16,  1906,  Carrie  B. 
Hoerger,  a  resident  of  Faribault,  owned  the 
lot  in  question,  which  was  vacant  and  sub- 
ject to  unpaid  delinquent  taxes.  Defendant 
L.  A.  Hughes  offered  to  pay  $25  for  this  lot. 
His  offer  was  accepted,  and  he  sent  his 
check  for  the  purchase  price  of  this  and  two 
other  lots  bought  at  the  same  time,  to  Ed. 
Hoerger,  husband  of  the  owner,  together 
with  a  deed  to  be  executed  and  returned. 
The  name  of  the  grantee  in  the  deed  was 
not  inserted,  the  space  for  the  same  being 
left  blank.  It  was  executed  and  acknowl- 
edged by  Carrie  B.  Hoerger  and  her  hus- 
band on  May  17,  1906,  and  delivered  to  de- 
fendant Hughes  by  mail.  The  check  was 
retained  and  cashed.  Hughes  filled  in  the 
name  of  the  grantee,  but  not  until  shortly 
prior  to  the  date  when  the  deed  was  record- 
ed, which  was  December  16,  1910.  On 
April  27,  1909,,  Duryea  &  Wilson,'  real 
estate  dealers,  paid  Mrs.  Hoerger  $25  for  a 
quitclaim  deed  to  the  lot,  which  was  exe- 
cuted and  delivered  to  them,  but  which  was 
not  recorded  until  December  21,  1910.  On 
November  19,  1909,  Duryea  &  Wilson  exe- 
cuted and  delivered  to  plaintiff  a  warranty 
deed  to  the  lot,  which  deed  was  filed  for 
record  January  27,  1910.  It  thus  appears 
that  the  deed  to  Hughes  was  recorded  be- 
fore the  deed  to  Duryea  &  Wilson,  though 
the  deed  from  them  to  plaintiff  was  re- 
corded before  the  deed  to  defendant. 

The  questions  for  our  consideration  may 
be  thus  stated:  (1)  Did  the  deed  from 
Hoerger  to  Hughes  ever  become  operative? 
(2)  If  so,  is  he  a  subsequent  purchaser 
whose  deed  was  first  duly  recorded,  within 
the  language  of  the  recording  act? 

1.  The  decision  of  the  first  question  in- 
volves a  consideration  of  the  effect  of  the 
delivery  of  a  deed  by  the  grantor  to  the 
grantee  with  the  name  of  the  latter  omitted 
from  the  space  provided  for  it,  without  ex- 
press authority  to  the  grantee  to  insert  his 
own  or  another  name  in  the  blank  space. 
It  is  settled  that  a  deed  that  does  not 
name  a  grantee  is  a  nullity,  and  wholly  in- 
operative as  a  conveyance,  until  the  name 
of  the  grantee  is  legally  inserted.  Allen  v. 
Allen,  48  Minn.  462,  51  N.  W.  473;  Clark 
V.  Butts,  73  Minn.  361,  76  N.  W.  199,  Id. 
78  Minn.  374,  81  N.  W.  11;  Casserly  v. 
Morrow,  101  Minn.  16,  111  N.  W.  654.  It 
is  clear,  therefore,  and  this  is  conceded, 
that  the  deed  to  defendant  Hughes  was  not 
operative  as  a  conveyance  until  his  name 
was   inserted  as  grantee. 

Defendant,  however,  contends  that 
Hughes  had  implied  authority  from  the 
grantor  to  fill  the  blank  with  his  own  name 
as  grantee,  and  that  when  he  did  so  the 
deed  became  operative.  This  contention 
41  L.R.A.(N.S.) 


must,  we  think,  be  sustained.  Whatever 
the  rule  may  have  been  in  the  past,  or  may 
be  now  in  some  jurisdictions,  we  are  satis- 
fied that  at  the  present  day,  and  in  this 
state,  a  deed  which  is  a  nullity  when  de- 
livered because  the  name  of  the  grantee  is 
omitted  becomes  operative  without  a  new 
execution  or  acknowledgment,  if  the  grantee, 
with  either  express  or  implied  authority 
from  the  grantor,  inserts  his  name  in  the 
blank  space  left  for  the  name  of  the 
grantee.  In  State  v.  Young,  23  Minn.  551, 
the  instrument  was  an  ofiicial  bond  given 
by  a  county  treasurer,  and  no  penal  sum 
was  named  in  the  bond  when  it  was  de- 
livered to  the  county  commissioners;  but 
it  was  inserted  by  the  county  auditor  by 
direction  of  the  commissioners,  without  the 
knowledge  of  the  obligor  or  sureties.  The 
language  of  Judge  Mitchell  is  pertinent 
here  in  answer  to  more  than  one  of  plain- 
tiff's contentions.  "Whatever  mky  former- 
ly have  been  the  rule,  or  may  still  be  the 
holding  of  some  courts  upon  this  question, 
we  think  the  better  opinion,  both  on  princi- 
ple and  authority,  is  that  parol  authority  is 
adequate  and  sufficient  to  authorize  an  ad- 
dition to,  or  alteration  of,  even  a  sealed 
instrument.  At  the  present  day  the  dis- 
tinction between  sealed  and  unsealed 
instruments  is  arbitrary,  meaningless,  and 
unsustained  by  reason.  .  .  .  We  there- 
fore hold  that  parol  authority  is  suf- 
ficient to  authorize  the  filling  of  a  blank 
iu  a  sealed  instrument,  and  that  such  au- 
thority may  be  given  in  any  way  by  which 
it  might  be  given  in  case  of  an  unsealed  in- 
strument." As  in  the  case  at  bar,  there 
was  no  claim  that  any  express  authority 
was  given.  It  was  held  that  this  was  un- 
necessary,—that  authority  could  be  im- 
plied from  circumstances,  when  the  facts 
proved,  all  taken  together  and  fairly  con- 
sidered, justify  the  inference.  In  Casserly 
V.  Morrow,  101  Minn.  16,  111  N.  W.  654,  the 
name  of  an  assignee  in  an'  assignment  of  a 
mortgage  was  absent  when  the  instrument 
was  delivered.  The  chief  justice  said:  "If, 
however.  Morrow's  name  was  inserted  as 
assignee  in  the  instrument  by  the  authority 
of  the  mortgagee,  express  or  implied  from 
circumstances,  and  then  recorded,  he  was  in 
law  the  legal  owner  of  record  of  the  mort- 
gage and  entitled  to  foreclose.  State  ▼. 
Young,  23  Minn.  551;  Van  Etta  v.  Evenson, 
28  Wis.  33,  9  Am.  Rep.  486 ;  Friend  v.  Yahr, 
126  Wis.  291,  1  L.R.A.(N.S.)  891,  110  Am. 
St.  Rep.  924,  104  N.  W.  997." 

The  Wisconsin  cases  cited  as  authority  in 
the  Morrow  Case  express  the  law  as  we 
tliink  it  ought  to  be  and  is  in  this  state. 
Van  Etta  v.  Evenson  was  the  case  of  a 
note  and  mortgage  executed  with  a  blank  in 
each  for  the  name  of  the  payee  and  mort- 
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gagee,  and  delivered  to  an  agent  who  was 
to  procure  a  loan  thereon  for  the  maker 
fiom  whomever  he  could.  It  was  held  that 
the  facts  showed  an  intention  that  the 
agent  should  fill  the  blanks,  and  that,  when 
so  filled,  the  instruments  were  valid,  with- 
out a  new  execution  and  delivery.  Dixon, 
Gh.  J.,  said  in  regard  to  the  supports  of 
conflicting  decisions:  "They  are  grounds 
of  the  purest  and  most  unalloyed  techni- 
cality, originating  in  a  state  of  things  and 
condition  of  the  law  which  have  long  since 
passed  away."  In  Friend  v.  Yahr  the  instru- 
ment was  an  assignment  of  a  mortgage,  in 
which  the  blank  space  was  filled  by  the  as- 
signee with  his  own  name  after  the  de- 
livery of  the  instrument  to  him.  Marshall. 
Oh.  J.,  said:  "It  will  be  found  decided,  in 
some  cases  holding  that  blank  spaces  such 
as  the  one  in  question  may  be  filled  up 
after  delivery  of  the  paper  by  authority  in 
writing,  that  parol  authority  is  insufficient, 
and  that,  if  it  were  otherwise,  authority 
could  not  be  implied  from  the  mere  delivery 
of  the  paper  in  its  incomplete  condition; 
but  the  general  rule  is  that  when  one  de- 
livers an  instrument,  whether  the  same  be 
required  to  be  under  seal  or  not,  so  exe- 
cuted as  to  in  form  give  it  full  validity 
upon  the  filling  up  of  blanks,  authority  for 
the  holder  thereof  to  do  that  is  implied." 
The  same  rule  exists  in  Iowa.  Hall  v. 
Kary,  133  Iowa,  465,  119  Am.  St.  Rep.  639, 
110  N.  W.  930;  Augustine  v.  Schmitz,  145 
Iowa,  591,  124  N.  W.  607.  In  the  Hall 
Case  it  was  held  that  a  deed  in  which  the 
name  of  the  grantee  is  left  blank,  but  other- 
wise fully  executed,  vests  title  in  the  person 
whose  name  is  subsequently  written  in  by 
the  person  to  whom  it  was  delivered  with 
authority  to  do  so,  and  that  when  the 
grantor  accepts  the  consideration  and  de- 
livers the  deed,  authority  to  the  grantee 
to  fill  up  the  blank  must  be  presumed.  The 
facts  in  the  Augustine  Case  were  the  same, 
as  was  the  ruling.  Further  authorities  are 
cited  in  Devlin  on  Deeds,  §  457,  notes. 

Unquestionably  the  authorities  are  in 
conflict;  but  this  court  is  committed  to  the 
rule  that  in  case  of  the  execution  and  de- 
livery of  a  sealed  instrument,  complete  in 
all  respects  save  that  the  blank  for  the 
name  of  the  grantee  is  not  filled,  the 
grantee  may  insert  his  name  in  the  blank 
space,  provided  he  has  authority  from  the 
grantor  to  do  so,  and,  further,  that  this  au- 
thority may  be  in  parol,  and  may  be  im- 
plied from  circumstances.  We  consider  this 
the  better  rule,  and  also  that  it  should  be 
and  is  the  law  that  when  the  grantor  re- 
ceives and  retains  the  consideration,  and 
delivers  the  deed  in  the  condition  described 
to  the  purchaser,  authority  to  insert  his 
name  as  grantee  is  presumed.  Any  other 
41  L.R.A.(N.S.) 


rule  would  be  contrary  to  good  sense  and 
to  equity.  The  same  result  could  perhaps 
be  reached  by  applying  the  doatrine  of 
estoppel;  but  we  prefer  to  base  our  decision 
on  the  ground  of  implied  authority.  Clear- 
ly the  facts  in  the  case  at  bar  bring  it  with- 
in the  principle  announced,  and  we  hold 
that  Hughes,  when  he  received  the  deed 
from  Mrs.  Hoerger,  had  implied  authority 
to  insert  his  name  as  grantee,  in  the 
absence  of  evidence  showing  the  want  of 
such  authority.  The  delay  in  filling  up  the 
blank  has  no  bearing  on  the  question  of  the 
validity  of  the  instrument  when  the  blank 
was  filled. 

It  is  argued  that  holding  that  parol  au- 
thority to  fill  the  blank  is  sufficient  violates 
the  statute  of  frauds.  This  theory  is  the 
basis  of  many  of  the  decisions  that  conflict 
with  the  views  above  expressed;  but  we  do 
not  think  it  sound.  The  cases  in  this  state, 
and  the  Wisconsin,  Iowa;  and  other  de- 
cisions referred  to,  are  abundant  authority 
for  the  proposition  that  the  authority  of 
the  grantee  need  not  be  in  writing.  Our 
conclusion  is  therefore  that  the  deed  to 
Hughes  became  operative  as  a  conveyance 
when  he  inserted  his  name  as  grantee. 

2.  When  the  Hughes  deed  was  recorded, 
there  was  of  record  a  deed  to  the  lot  from 
Duryea  &  Wilson  to  plaintiff,  but  no  record 
showing  that  Duryea  &  Wilson  had  any 
title  to  convey.  The  deed  to  them  from  the 
common  grantor  had  not  been  recorded. 
We  hold  that  this  record  of  a  deed  from  an 
apparent  stranger  to  the  title  was  not 
notice  to  Hughes  of  the  prior  unrecorded 
conveyance  by  his  grantor.  He  was  a 
subsequent  purchaser  in  good  faith  for  a 
valuable  consideration,  whose  conveyance 
was  first  duly  recorded;  that  is,  Hughes's 
conveyance  dates  from  the  time  when  he 
filled  the  blank  space,  which  was  after  the 
deed  from  his  grantor  to  Duryea  &  Wilson. 
He  was  therefore  a  "subsequent  purchaser," 
and  is  protected  by  the  recording  of  his 
deed  before  the  prior  deed  was  recorded. 
The  statute  cannot  be  construed  so  as  to 
give  priority  to  a  deed  recorded  before, 
which  shows  no  conveyance  from  a  record 
owner.  It  was  necessary,  not  only  that  the 
deed  to  plaintiff  should  be  recorded  before 
the  deed  to  Hughes,  but  also  that  the  deed 
to  plaintiff's  grantor  should  be  first  re- 
corded. Webb,  Record  of  Title,  §  168;  3 
Washb.  Real  Prop.  292;  Losey  v.  Simpson, 
11  N.  J.  Eq.  246;  Burke  v.  Beveridge,  15 
Minn.  205,  Gil.  160;  Schoch  v.  Birdsall,  48 
Minn.  443,  51  N.  W.  382. 

Our  conclusion  is  that  the  learned  trial 
court  should  have  held  on  the  evidence  that 
defendant  L.  A.  Hughes  was  the  owner  of 
the  lot. 

Order  reversed,  and  new  trial  granted. 
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NORTH  CAROIilNA  SUPRBAIB 
COURT. 

MARTIN  A  GARRETT 

V. 

GEORGE  M.  MASK,  Appt 

(158  N.  G.  436,  74  S.  E.  343.) 

Party  — -  trustee  of  express  trust  —  real- 
estate  agent. 

1.  An  agent  for  the  rental  of  real  estate 
is  not  a  trustee  of  an  express  trust  or  a 
person  with  whom  a  contract  is  made  for 
the  benefit  of  another,  within  the  meaning 
of  a  statute  requiring  suits  to  be  brought 
in  the  name  of  the  real  party  in  interest, 
but  permitting  such  trustees  or  persons  to 
maintain  suits  in  their  own  name,  so  as  to 
enable  him  to  sue  on  notes  given  for  rent, 
although  they  are  made  payable  to  his  or< 


der  as  agent,  unless  they  were  made  in 
that  form  by  authority  of  the  principal,  and 
for  his  benefit. 

Eridence  —  suit  on  note  —  collateral 
agreement — failure  of  consideration. 

2.  In  a  suit  brought  by  the  payee  on  rent 
notes,  evidence  is  admissible  that,  at  the 
time  they  were  given,  tlie  payee  agreed  that 
liability  should  exist  only  so  long  as  pos- 
session continued,  and  that  before  the  notes 
became  due  the  possession  had  been  sur- 
rendered and  accepted  by  him. 

(March  27,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Wayne 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  and  interest  on  notes  given  for  the  pay- 
ment of  rent.     Reversed. 


Note,  —  Agent  as  trustee  of  eocpreas 
trust  ^within  exception  in  statute  re- 
quiring suits  to  be  brought  in  the 
name  of  the  real  party  in  interest. 

This  note  is  confined  to  cases  involving 
the  question  which  arises  under  statutes 
requiring  suits  to  be  brought  in  the  name 
of  the  real  party  in  interest,  excepting  suits 
by  trustees  of  express  trusts,  whether  and 
under  what  circumstances  an  agent  may  be 
a  trustee  of  an  express  trust  within  the 
meaning  of  the  exception. 

As  to  who  is  the  real  party  in  interest 
•within  the  meaning  of  statutes  defining  the 
parties  by  whom  an  action  must  be  brought, 
see  note  to  Stewart  v.  Price,  64  L.R.A.  581. 

As  to  the  right  of  an  agent  to  sue  on  a 
contract  which  he  has  entered  into  in  his 
own  name  without  disclosing  his  agency,  in 
the  absence  of  objection  by  the  principal, 
see  note  to  Shelbv  v.  Burrow,  1  L.R.A. 
(N.S.)  303. 

"In  code  pleading,  since  the  year  1848. 
the  'trustee  of  an  express  trust'  has  stood 
in  all  the  codes  as  one  of  the  few  exceptions 
to  tlte  rule  that  a  civil  action  must  be 
brought  in  the  name  of  the  real  party  in 
interest."    30  Cyc.  85.  . 

Where,  as  in  the  North  Carolina  statute 
involved  in  Martin  v.  Mask,  and  as  in 
the  statutes  of  many  other  states,  it  is  ex- 
pressly provided  that  "a  trustee  of  an  ex- 
press trust,"  within  the  meaning  of  the  pro- 
vision that  such  a  trustee  mav  sue  in  his 
own  name  without  joining  with  him  the 
person  for  whose  benefit  the  suit  is  prose- 
cuted, shall  include,  or  shall  be  construed 
or  deemed  to  include,  "a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for 
benefit  of  another,"  an  agent  who  makes  a 
contract  in  his  own*  name  for  the  benefit 
of  his  principal,  while  "not  technically 
what  would  at  common  law  have  been  called 
a  'trustee  of  an  express  trust*"  (Cremer 
V.  Wimmer,  40  Minn.  511,  42  N.  W.  467), 
has  often  been  held  to  be  entitled  to  main- 
tain a  suit  on  the  contract  in  his  own  name 
as  a  trustee  of  an  express  trust  within 
41  L.R.A.(N.S.)  41 


the  meaning  of  this  exception  to  the  require- 
ment that  suits  must  be  brought  in  the 
name  of  the  real  party  in  interest.  Albany 
&  R.  Iron  &  Steel  Co.  v.  Lundberg,  121  U. 
S.  451,  30  L.  ed.  982,  7  Sup.  Ct.  Rep.  958; 
Weed  Sewing  Mach.  Co.  v.  Wicks,  3  Dill. 
261,  Fed.  Cas.  No.  17,348;  Tandy  v.  Waesch, 
164  Cal.  108,  97  Pac.  69;  Cremer  v.  Wim- 
mer, 40  Minn.  611,  42  N.  W.  467;  Close  v. 
Hodges,  44  Minn.  204,  46  N.  W.  336; 
Harrigan  v.  Welch,  49  Mo.  App.  496;  Mel- 
cher  V.  Kreiser^  28  App.  Div.  362,  61  N.  Y. 
Supp.  249 ;  Schipper  v.  Milton,  51  App.  Div. 
522,  64  N.  Y.  Supp.  935,  affirmed  without 
opinion  in  169  N.  Y.  583,  62  N.  E.  1100; 
Ladd  V.  Arkell,  6  Jones  &  S.  35. 

As  said  in  Considerant  y.  Brisbane,  22 
N.  Y.  389:  "It  [the  exception]  is  intended, 
manifestly,  to  embrace  not  only  formal 
trusts,  declared  by  deed  inter  partes,  but 
all  cases  in  which  a  person,  acting  in  behalf 
of  a  third  party,  enters  into  a  written,  ex- 
press contract  with  another,  either  in  his 
individual  name,  without  description,  or  in 
his  own  name,  expressly  in  trust  for,  or  on 
behalf  of,  or  for  the  benefit  of,  another, 
by  whatever  form  of  expression  such  trust 
may  be  declared.  It  includes  not  only  a 
person  with  whom,  but  one  in  whose  name, 
a  contract  is  made  for  the  benefit  of  an- 
other." 

So,  under  this  class  of  statutes,  agents 
have  been  held  entitled  to  maintain  suits 
as  trustees  of  express  trusts  within  the 
meaning  of  the  exception,  as  follows:  An 
agent  to  whom  a  note  is  payable  for  the 
benefit  of  the  principal  (Winters  v.  Rush, 
34  Cal.  136) ;  a  collection  agent  who  takes 
from  a  debtor,  for  the  benefit  of  the  latter's 
creditor,  a  promissory  note  payable  to  him- 
self (Crouch  V.  Wagner,  63  App.  Div.  526, 
71  N.  Y.  Supp.  607)  ;  agents  of  a  syndicate 
to  whom  promissory  notes  are  given,  pay- 
able to  them,  describing  them  as  "agents, 
etc."  (Coffin  v.  Grand  Rapids  Hydraulic  Co. 
136  N.  Y.  655,  32  N.  E.  1076,  affirming  29 
Jones  &  S.  51,  18  N.  Y.  Supp.  782);  an 
"executive  agent"  of  a  foreign  corporation, 
to  whom,  as  such,  a  subscription  note  for 
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Statement  by  Allen,  J.: 

This  action  was  commenced  by  Martin  & 
Garrett,  agents,  before  a  justice  of  the 
peace,  to  recover  the  sum  of  $166.65,  and 
interest  on  $166.65  from  December  14,  1910, 
due  by  fire  notes  for  $33.33  each,  given  for 
rent  of  house,  No.  307,  Third  street, 
Augusta,  Georgia;  said  notes  being  due 
March  1,  1911,  April  1,  1911,  May  1,  1911, 
June  1,  1911,  and  July  1,  1911.  The  form 
of  the  notes  was  as  follows: 

$33.33.  Augusta,  Ga.,  Dec.  14,  1910. 

After  date  the  undersigned  promises  to 
pay  to  the  order  of  Martin  &  Garrett, 
agents,  thirty-three  and  33-100  dollars  at 
any  bank  in  the  city  of  Augusta,  Georgia. 
Kor  value  received  in  rent,    with    interest 


from  maturity  at  the  rate  of  8  per  cent  per 
annum,  with  all  costs  of  collection,  includ- 
ing 10  per  cent  attorneys*  fees.  And  each 
of  us,  whether  maker  or  indorser,  hereby 
severally  waives  and  renounces  for  himself 
and  family,  any  and  all  homestead  or  ex- 
emption rights  he  may  have  under  or  by 
virtue  of  the  Constitution  or  laws  of  the 
state  of  Georgia  or  of  any  state,  or  of  the 
United  States,  as  against  this  note  or  any 
renewal  thereof.  Geo.  M.  Mask. 

[L.  S.] 
Rent  of  house  No.  307,  8d  st. 

On  the  left  end  of  the  said  note  were  the 
following  words  and  figures:  ''Martin  k 
Garrett,  real  estate  and  renting  agents,  137 
8th  St.,  ground  floor.  Dyer  Building."    The 


stock  in  the  company  is  made  payable  (Con- 
siderant  v.  Brisbane,  supra) ;  an  agent  who 
purchases  a  township  warrant  for  his  prin- 
cipal, in  his  own  name,  with  funds  belong- 
ing to  the  principal  (Brannon  v.  White 
Lake  Twp.  17  8.  D.  83,  95  N.  W.  284); 
an  agent  who,  in  his  own  name,  as  "agent," 
makes  a  contract  for  and  on  account  of  an 
undisclosed  principal  (Ludwig  v.  Gillespie, 
105  N.  Y.  653,  11  N.  E.  835,  affirming  19 
Jones  k  S.  310) ;  an  agent  who  takes  out 
a  fire  insurance  policy  in  his  own  name,  in 
behalf  of  a  known  but  unnamed  principal 
(Pitney  v.  Glen's  Falls  Ins.  Co.  65  N.  Y. 
6) ;  one  who  makes  a  written  lease  in  his 
own  name,  describing  himself  as  "agent  for 
the  owner,"  and  adding  to  his  signature  the 
words  "for  the  owner," — ^the  owner  being 
undisclosed  and  unknown  to  the  lessee  at 
the  time  (Morgan  v.  Reid,  7  Abb.  Pr.  215) ; 
parties  who,  as  agente  of  other  persons, 
make  an  express  vnritten  contract  in  their 
own  names  for  the  benefit  of  such  other 
persons  (Hudson  v.  Archer,  4  S.  D.  128, 
65  N.  W.  1099);  the  general  agent  of  a 
company,  with  whom  and  in  whose  name 
a  contract  for  the  benefit  of  the  company 
is  made  with  a  bank  regarding  the  deposit 
of  a  fund  (McLaughlin  v.  First  Nat.  Bank, 
6  Dak.  406,  43  N.  W.  715) ;  managing 
agents  of  a  land  company  who  have  taken 
a  chattel  mortgage  directly  to  themselves 
to  secure  back  interest  due  from  the  mort- 
gagor under  a  contract  of  purchase  (Close 
V.  Hodges,  44  Minn.  204,  46  N.  W.  335)  ; 
an  agent  who,  as  such,  sells  the  goods  of  his 

Srincipal  in  his  own  name  (Arosemena  t. 
[inckley,  11  Jones  &  S.  43)  ;  an  agent  who 
sells  goods  on  commission  with  an  express 
agreement  with  the  vendee  as  to  the  pay- 
ment of  the  price  (Middleton  v.  Wohlge- 
muth, 141  App.  Div.  678,  126  N.  Y.  Supp. 
734) ;  an  agent  or  factor  who  sells  goods 
upon  the  promise  of  the  vendee  to  pay  the 
price  thereof  to  him  (Keilly  v.  Cook,  13 
Abb.  Pr.  255,  22  How.  Pr.  93)  ;  an  agent 
who  sells  goods  for  his  principal  in  his 
own  name  without  disclosing  his  agency, 
and  upon  the  promise  of  the  vendee  topay 
him  therefor  (Davis  v.  Reynolds,  48  How. 
Pr.  210,  affirmed  in  5  Hun^OSl) ;  an  agent 
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or  factor  to  whom  a  bill  of  lading  is  in- 
dorsed and  the  goods  are  consigned  for  sale 
(Roberteon  v.  National  S.  S.  Co.  28  Jones 
&  S.  132,  14  N.  Y.  Supp.  313,  17  N.  Y. 
Supp.  459 ) ;  a  factor  who  contracts  with  a 
carrier  in  his  own  name  for  the  delivery  to 
himself  at  another  point  of  goods  which  he 
has  received  on  consignment  from  his  prin- 
cipal, and  in  which  he  has  no  pecuniary  in- 
terest beyond  his  lien  for  commissions 
(Wolfe  T.  Missouri  P.  R.  Co.  97  Mo.  473, 
3  L.RJL.  539,  10  Am.  St.  Rep.  331,  11  S.  W. 
49). 

And  in  Hollingsworth  v.  Moulton,  53 
Hun,  91,  6  N.  Y.  Supp.  362,  affirmed  with- 
out opinion  in  119  N.  Y.  612,  23  N.  E. 
1143,  an  action  on  a  note  by  an  agent  to 
whose  order  the  note,  which  was  given  for 
a  gambling  debt  to  the  principal,  wsus  made 
payable,  although  it  was  held  that  no  ac- 
tion could  be  maintained  by  anyone  on 
such  a  note,  the  court  said  that  the  referee 
erred  in  deciding  that  if  any  action  could 
be  maintained,  it  could  be  only  by  the  prin- 
cipal, as  an  agent  to  whose  order  a  note  is 
made  payable  is  a  "trustee  of  an  express 
trust"  within  the  meaning  of  the  statute, 
and  can  sue  on  the  note  in  his  own  name. 

Likewise,  the  following  have  been  held  to 
be  trustees  of  express  truste  within  the 
meaning  of  these  statutes  making  such  term 
include  persons  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another:  One  who,  as  the  agent  of  his 
wife,  sells  goods  belonging  to  her,  and  takes 
in  payment  a  note  payable  to  himself  and  a 
chattel  mortgage  to  himself  to  secure  the 
note  (Owen  v.  Harriott,  47  Ind.  App.  359. 
95  N.  E.  591 ) ;  one  who,  having  sold  land  as 
the  agent  of  the  owner,  and  received  the 
purchase  money,  makes  a  contract  in  his 
own  name  with  an  express  company,  for 
the  benefit  of  the  owner,  for  the  transporta- 
tion of  the  money  te'the  latter  (Snider  v. 
Adams  Exp.  Co.  77  Mo.  523)  ;  one  to  whom 
the  creditors  of  a  partnership  assign  their 
debte  for  collection  (Revbum  v.  Mitehell, 
106  Mo.  365,  27  Am.  St.  Rep.  350,  11  S.  W. 
592)  ;  one  to  whom  a  promissory  note  is 
made  payable  "for"  another  (Heavenridge 
y^  MondYi  34  Ind.  28);  onft  to  whom  the. 
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defendant  denied  any  liability  to  the  plain- 
tiffs. Judgment  was  rendered  by  the 
justice  in  favor  of  the  defendant,  and  the 
plaintiffs  appealed.  In  the  superior  court, 
the  defendant  moved  to  dismiss  the  action, 
on  the  ground  that  it  appeared  upon  the 
face  of  the  summons,  and  also  from  the 
notes,  that  the  plaintiffs  were  agents,  and 
that  the  action  should  have  been  brought 
in  the  name  of  their  principal,  the  real 
party  in  interest.  The  motion  was  denied, 
and  the  defendant  excepted. 

The  defendant  offered  to  prove  that  he 
was,  at  the  time  of  the  making  said  con- 
tract, the  agent  of  the  Metropolitan  Life 
Insurance  Company,  and  he  did  not  know 
how  long  he  would  reside  in  the  city  of  Au- 
gusta,   his   residence   there   being   entirely 


dependent  upon  his  employment  by  the  com- 
pany at  that  point;  and,  in  consequence 
thereof,  there  was  a  separate  and  distinct 
contract  made  with  the  plaintiffs  at  the 
time  of  the  signing  of  the  said  notes,  by 
which  it  was  agreed  and  understood  that 
the  defendant  would  pay  said  notes  which 
were  given  for  the  house  in  which  he  was 
to  reside  and  did  reside  during  his  stay 
in  Augusta,  but  that  if  he  was  required 
t<f  leave  the  city  of  Augusta,  that  he  was 
to  pay  no  other  note,  and  that  he  would 
surrender  the  possession  of  the  house  to 
the  plaintiffs;  that,  in  accordance  with  the 
contract,  the  defendant  did  pay  to  the  plain- 
tiffs the  rent  on  said  house  during  his  stay 
in  Augusta;  that,  under  instructions  from 
his  employer,  he  left  Augusta  during  the 


vendor  of  certain  property  procures  a  note 
given  for  the  purchase  price  thereof  to  be 
made  payable,  to  enable  him  to  collect  the 
note  as  the  vendor's  agent  (Waddle  v.  Har- 
beck,  33  Ind.  231) ;  an  auctioneer  who  sells 
goods  for  another  in  his  own  name  (Bogart 
V.  O'Regan,  1  E.  D.  Smith,  690) ;  an  archi- 
tect in  whose  name  a  contract  is  made  for 
the  use  and  benefit  of  the  owner  of  the 
property  involved  (Faust  v.  Goodnow,  4 
Colo.  App.  352,  36  Pac.  71) ;  a  cashier  of  a 
bank,  who,  as  such,  purchases  and  takes  as- 
signments of  a  note  and  mortgage,  for  the 
benefit  of  the  bank  (Holmes  v.  Boyd,  90 
Ind.  332) ;  one  to  whom  several  parties 
mutually  agree  with  each  other  to  pay  a 
certain  sum  of  money,  and  whom  they  ex- 
pressly constitute  as  agent  to  collect  tiie 
amount  (West  v.  Crawford,  80  Cal.  19,  21 
Pac.  1123) ;  one  who  executes  in  his  own 
name  a  contract  for  the  carriage  of  the 
goods  of  another,  in  which  contract  he  is 
described  as  consignor,  consignee,  and  sole 
owner  (Waterman  v.  Chicago,  M.  &  St.  P. 
R.  Co.  61  Wis.  464,  60  Am.  Rep.  146,  21 
N.  W.  611). 

And  in  Walsh  v.  Reinhart,  20  Misc.  407, 
45  N.  Y.  Supp.  1026,  it  was  held  that  one 
who  contracts  in  his  own  name  to  furnish 
and  erect  a  gas  engine  complete,  with  a  pro- 
vision that  the  engine  is  to  remain  the 
property  of  a  third  person  until  paid  for, 
if  not  the  real  party  in  interest,  is  at 
least  a  trustee  of  an  express  trust  under 
the  New  York  statute. 

On  the  other  hand,  it  has  been  held  that 
an  agent  merely  to  prosecute  a  suit  for  an- 
other in  a  justice's  court  is  not  entitled 
to  sue  in  his  own  name  as  a  trustee  of  an 
express  trust  within  the  exception  in  the 
Missouri  statute.  Crescent  Furniture  & 
Lumber  Co.  v.  Baddatz.  28  Mo.  App.  210. 

As  said  in  Draper  v.  Farris,  66  Mo.  App. 
417 :  "An  agent  in  this  state  cannot  sue  as 
a  trustee  of  an  express  trust,  unless  he 
holds  the  legal  title,  or  the  contract  which 
he  seeks  to  enforce  is  made  in  his  own 
name." 

And  likewise,  an  agent  of  a  society,  who 
has  charge  of  its  money  and  loans  it  in  the 
same  of  the  society,  i^nd  90^  in  bis  own 
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name,  is. not  a  trustee  of  an  express  trust 
within  the  meaning  of  a  statute  providing 
that  "a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another  is  a  trustee  of  an  express  trust." 
Chin  Kem  You  v.  Ah  Joan,  75  Cal.  124, 
16  Pac.  706. 

Nor  is  the  treasurer  of  a  corporation, 
who  is  a  mere  agent  for  the  custody  of 
certain  notes  and  a  mortgage  belonging  to 
the  corporation,  and  has  neither  the  aumor- 
ity  nor  consent  of  the  corporation  to  sue 
thereon,  a  trustee  of  an  express  trust  with- 
in the  exception  in  the  Indiana  statute,  al- 
though the  assignment  of  the  mortgage  to 
the  corporation  is  in  the  name  of  such  treas- 
urer. Mitchell  V.  St.  Mary,  148  Ind.  Ill, 
47  N.  E.  224. 

As  said  in  Rawlings  ▼.  Fuller,  31  Ind. 
266:  "One  who  contracts  merely  as  the 
agent  of  another,  and  has  no  personal  in- 
terest in  the  contract,  is  not  the  trustee  of 
an  express  trust  within  the  meaning  of  the 
statute,  and  cannot,  under  the  Code,  sue 
on  such  contract  in  his  own  name." 

So,  although  the  Indiana  Code  provides 
that  **&  'trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  con- 
strued to  include  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,"  it  was  held  that  one 
who,  as  the  agent  of  certain  property  ex- 
pressly stated  to  belong  to  others,  rents  the 
property  by  a  written  contract  not  signed 
by  himself,  which  contains  only  an  infer- 
ential provision  to  pay  the  rent  to  him,  but 
declares  that,  on  failure  to  pay  the  rent,  as 
stipulated,  he  shall  be  entitled  to  take 
possession  of  the  property  on  demand,  is  not 
a  trustee  of  an  express  trust  within  the 
meaning  of  the  Code.     Ibid. 

And  in  Chapman  v.  McLawhorn,  160  N. 
C.  166,  63  S.  E.  721,  it  was  held  that  an 
agent  to  sell  goods  for  another  on  commis- 
sion, even  though  he  guarantees  payment 
on  all  sales,  is  not  a  trustee  of  an  express 
trust  within  the  North  Carolina  statute. 

Where,  as  in  some  states,  the  statute 
does  not  provide  that  the  term  "trustee  of 
an   express  trust"   shall   include   one   with 

whom  qr  mi  whose  j\wm  %  contract  is  wA^ 
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month  of  January,  1911,  and  paid  the  plain- 
tiff the  note  that  was  due  Febrtiary  1,  1911, 
for  the  rent  of  said  house  for  the  month 
of  January,  1911,  and  delivered  the  pos- 
session of  said  house  and  lot  to  the  plain- 
tiffs, and  that  the  plaintiffs  took  possession 
of  and  rented  said  house  out  to  other  par- 
ties; that,  by  reason  of  said  contract,  the 
said  notes  sued  on,  all  being  given  for  the 
rent  of  the  houae  for  months  subsequent  to 
February  1,  1911,  were  not  to  be  paid,  eAd  \ 
the  defendant  was  under  no  obligation  on 
said  notes  to  the  plaintiffs  or  their  prin- 
cipal. This  evidence  was  excluded,  and  the 
defendant  excepted.  There  was  judgment 
in  favor  of  the  plaintiffs,  and  defendant 
excepted  and  appealed. 

Messrs.  George  E.  Hood  and  W.  O. 
Mnnroe,  for  appellant: 

Plaintiffs,  being  agents,  are  not  the  real 
parties  in  interest. 

Winders  v.  Hill,  141  N.  C.  694,  54  S.  E. 
440;  Chapman  v.  McLawhorn,  160  N.  C 
166,  63  S.  E.  721. 

It  was  competent  for  defendant  to  prove 
that  his  notes  were  to  be  surrendered  upon 
his  surrendering  the  property  upon  leaving 
Augusta. 

Braswell  v.  Pope,  8*2  N.  C.  69;  Long  v. 
Freeman,  114  N.  C.  567,  19  S.  E.  697; 
Sherrill  v.  Hagan,  92  N.  C.  345 ;  Michael  v. 
Foil,  100  N.  C.  178,  6  Am.  St.  Rep.  577,  6 
S.  E.  264;  Penniman  v.  Alexander,  111  N. 
C.  427,  16  S.  E.  408;  Evans  v.  Freeman,  142 


N.  C.  61,  64  S.  E.  847;  Brown  v.  Hobbs,  147 
N.  C.  73,  60  S.  E.  716;  Kernodle  v.  Wil- 
liams, 153  N.  C.  476,  34  L.R.A.(N.S.)  934, 
69  S.  £.  431;  McCurdy  v.  Binion,  80  Ga. 
691,  6  S  E.  276;  Jones  T.  Grantham,  80 
Ga.  472,  5  S.  E.  764. 

The  surrender  of  the  house  to  the  plain- 
tiffs, and  their  renting  it  out  to  another 
party,  was  a  rescission  or  cancelation  of  the 
contract. 

Beaman  v.  Simmons,  76  N.  C.  43;  Lewia 
v.  Gay,  161  N.  C.  168,  65  S.  E.  907;  Price 
v.  McGown,  10  N.  Y.  466. 

Mr.  Wentwortli  W.  Peiroe,  for  appel- 
lees: 

The  defense  of  failure  of  consideration  to 
an  action  on  these  notes  by  the  defendant 
is  wholly  without  merit. 

Hudson  y.  Stewart,  110  Ga.  37,  36  S.  £. 
178;  Stanford  v.  New  England  Mortg. 
Secur.  Co.  110  Ga.  274,  34  S.  jj^.  600;  Heard 
V.  DeLoach,  106  Ga.  600,  30  S.  E.  940. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  record  presents  two  questions:  (1) 
Was  it  error  to  refuse  to  dismiss  the  action, 
because  the  plaintiffs  are  named  as  agents, 
and  sue  on  notes  payable  to  them  as  agents? 
(2)  Was  it  error  to  exclude  the  evidence  of- 
fered by  the  defendant? 

1.  Ihe  first  question  must  be  solved  by 
adopting  a  correct  interpretation  of  §  400 
of  the  Revisal,  providing  that  "every  action 
must  be  prosecuted  in  the  name  of  the  real 


for  the  benefit  of  another,  it  would  seem 
that  an  agent  who  merely  makes  a  contract 
in  his  own  name  for  the  benefit  of  his  prin- 
cipal would  not  be  a  trustee  of  an  express 
trust,  though  this  question  seems  not  to 
have  arisen,  as  most,  if  not  all,  of  these 
statutes,  provide,  as  a  co-ordinate  exception 
to  the  requirement,  that  suits  must  be 
brought  in  the  name  of  the  real  party  in 
interest,  that  a  ''person  with  whom  or  in 
whose  name  a  contract  is  made  for  the 
benefit  of  another,"  as  well  as  a  "trustee 
of  an  express  trust,"  may  sue  in  his  own 
name  without  joining  the  party  for  whose 
benefit  the  suit  is  prosecuted. 

Even  under  a 'statute  of  this  kind,  how- 
ever, it  has  been  held  that  a  mercantile 
agent  or  factor  who  buys  and  ships  goods 
in  his  own  name  for  an  undisclosed  prin- 
cipal is  a  trustee  of  an  express  trust.  Grin- 
nell  V.  Schmidt,  2  Sandf.  706.  In  this  case 
the  court  said:  "It  has  been  generally  sup- 
posed that  the  words  'expre.ss  trust'  in  this 
section  refer  to  trusts  of  land  authorized 
by  the  Revised  Statutes,  and  which  are  in 
the  statutes  themselves  termed  'express 
trusts,'  and  to  them  alone.  It  is  not  neces- 
sary, however,  to  give  to  the  words  this  re- 
stricted meaning.  They  are  capable  of  a 
more  extensive  signification,  so  as  to  in- 
clude all  contracts  in  which  one  person  acts 
in  trust  for  or  in  behalf  of  another.  Of 
41  L.R.A.(N.S.) 


I  this  kind  are  contracts  made  by  factors,  and 
'  other  mercantile  agents  who  act  in  their 
own  names,  but  for  the  benefit  of  and  with- 
out disclosing  their  principals.  .  .  . 
Mercantile  agents  and  factors  who,  accord- 
ing to  the  usage  and  custom  of  merchants, 
do  business  in  their  own  names,  but  for 
other  parties,  are  trustees  in  the  strict  sense 
of  the  term.  They  are  so  in  fact,  and  they 
have  always  been  held  liable  as  such,  to 
account  in  a  court  of  equity.  The  trust, 
though  not  created  by  a  formal  deed  or  in- 
strument, yet  appears  upon  the  face  of 
every  order  contained  in  the  correspondence 
of  tneir  principals,  in  pursuance  of  which 
they  act,  and  may  therefore  well  enough 
be  called  an  'express  trust.'" 

Likewise,  it  has  been  held  that  the  cashier 
of  a  banking  firm,  to  whom,  as  "cashier," 
a  note  given  for  the  benefit  of  the  firm  is 
made  payable  and  collateral  is  transferred, 
holds  the  collateral  as  trustee  of  an  express 
trust,  within  the  meaning  of  a  similar  stat- 
ute. Jenkins  v.  Wilkinson,  113  N.  C.  633, 
18  S.  E.  696. 

And  a  cashier  of  a  bank,  who,  as  such, 
cashes  a  check  in  reliance  upon  the  promise 
and  assurance  of  a  third  person  that  the 
check  will  be  honored  by  the  drawee,  be- 
comes a  trustee  of  an  express  trust  within 
a  like  exception  in  the  Iowa  statute,  and 
may  0ue  in  bis  own  name  on  the  check 
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party  in  interest,  elccept  as  otherwise  pro- 
vided," and  Revisal  1905,  §  404:  "As  ex- 
ecutor or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  au- 
thorized by  statute,  may  sue  without  join- 
ing with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an 
express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  per- 
son with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another.'' 

It  is  clear  that  the  plaintiffs,  being 
agents,  are  not  the  real  parties  in  interest 
under  §  400,  and,  in  order  to  maintain  their 
action,  it  must  appear  that  they  are  trustees 
of  an  express  trust,  under  §  404,  and  with- 
in that  term  are  included  those  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another. 

The  clearest  and  most  comprehensive  dis- 
cussion of  the  language  used  in  this  sec- 
tion we  have  been  able  to  find  is  in  Pom- 
eroy's  Code  Remedies,  §§  99  ei  seq.,  from 
which  we  quote  at  length : 

"The  only  difficulties  of  interpretation 
presented  by  this  section  are  the  deter- 
mining with  exactness  what  persons  are 
embraced  within  the  three  classes  described 
as  'trustees  of  an  express  trust,'  'persons 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,'  and  'per- 
sons expressly  authorized  by  statute  to  sue.' 
It  is  plain  that  there  are  substantially  three 
classes.    The  second  and  better  form  of  the  I 


provision  actually  separates  them,  and  does 
not  represent  one  as  a  subdivision  of  the 
other.  The  first  form  in  terms  speaks  of 
'the  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  an- 
other' as  an  instance  or  individual  of  the 
wider  and  more  inclusive  group,  'trustees 
of  an  express  trust.'  It  should  be  care- 
fully noted,  however,  that  these  two  expres- 
sions are  not  stated  to  be  synonymous;  the 
former  is  not  given  as  a  definition  of  the 
latter,  llie  section  does  not  read,  'a  trustee 
of  an  express  trust  shall  be  construed  to 
mean  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  an- 
other,' but  simply  thatithe  latter  shall  be 
regarded  as  one  species  of  the  genus. 
There  is  here  no  limitation,  but  rather  an 
extension,  of  the  meaning,  and  the  clause, 
of  course,  recognizes  other  kinds  of  trus- 
tees besides  the  party  to  the  special  form 
of  contract,  who  is  not  very  happily  termed 
a  'trustee.'** 

"We  must  find  the  true  legal  definition 
of  'trustees  of  an  express  trust,'  and  add  to 
this  the  'persons  with  whom  or  in  whose 
name  contracts  are  made  for  the  benefit  of 
others;'  the  combined  result  will  be  the 
entire  class  intended  by  the  legislature. 
.  .  .  An  express  trust  assumes  an  inten- 
tion of  the  parties  to  create  that  relation 
or  position,  and  a  direct  act  of  the  parties 
by  which  it  is  created  in  accordance  with 
such  intention,  outside  of  the  mere  opera- 


without  joining  the  bank.  Leach  v.  Hill, 
106  Iowa,   171,  76   N.  W.   667. 

So,  also,  one  to  whom  the  legal  title  to 
certain  notes  and  a  mortgage  securing  them 
has  been  transferred  for  the  purpose  of 
enabling  him  to  collect  them  for  the  benefit 
of  another  is,  with  respect  to  this  property, 
a  trustee  of  an  express  trust  within  the 
Ohio  Code.  Wayne  v.  Minor,  6  Ohio  Dec. 
Reprint,  602. 

And  an  attorney  to  whom  an  account  is 
transferred  for  *  collection  upon  the  agree- 
ment that  he  shall  apply  the  proceeds  to 
certain  claims  held  by  him  for  collection 
against  the  transferrer  is  a  trustee  of  an 
express  trust  under  the  earlier  North  Caro- 
lina statute  of  this  class.  Wynne  v.  Heck, 
92  N.  C.  414. 

And  one  to  whom  a  note  is  handed  by 
the  payee,  without  indorsement,  to  collect, 
and  out  of  the  money  when  collected,  to 
pay  himself  a  debt  which  the  payee  owes 
him,  and  the  balance  to  pay  over  to  the 
payee,  has  such  an  interest  in  the  note  as 
entitles  him  to  sue  thereon.  Willey  v.  Gat- 
ling,  70  N.  C.  410. 

But  under  these  statutes,  the  term  "trus- 
tee of  an  express  trust"  does  not  include 
an  agent  merely  to  collect  a  promissory 
note  which  is  voluntarily  assigned  to  him, 
without  consideration,  for  the  benefit  of  the 
assignor  ( Abrams  v.  Cureton,  74  N.  C.  523 ) , 
or  a  bank  to  which  paper  is  indorsed 
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merely  "for  collection"  (Boykin  v.  Bank 
of  Fayetteville,  118  N.  C.  666,  24  8.  E. 
357    [obiter]). 

And  mere  authority  in  a  contractor  to 
collect  debts,  due  materialmen  does  not 
constitute  him  a  trustee  of  an  express  trust 
within  the  meaning  of  the  statute,  so  as 
to  authorize  him  to  maintain  a  suit  in  his 
own  name  on  their  behalf.  Perry  v.  Swan- 
ner,  150  N.  C.  141,  63  S.  E.  611. 

Nor  is  an  attorney  constituted  a  "trustee 
of  an  express  trust"  by  a  consent  order  en- 
tered in  a  certain  action,  under  which  he 
is  merely  to  collect  any  insurance  money 
and  all  notes,  accounts,  and  choses  in  action 
due  to  the  defendant  therein,  and  hold  the 
proceeds  until  the  future  order  of  the  court. 
Bovd  V.  Royal  Ins.  Co.  Ill  N.  C.  372,  16  8. 
E.  '389. 

And  in  McHenry  v.  Painter,  58  Iowa,  365, 
12  X.  W.  338,  it  was  held  that  a  mere  agent 
of  the  owner,  appointed  by  parol  to  rent  and 
care  for  property,  is  not  a  trustee  of  an 
express  trust  under  the  Iowa  statutes,  so 
as  to  be  authorized  to  maintain  an  action 
in  his  own  name  to  recover  the  possession 
of  the  property  from  a  claimant  under  a 
tax  deed,  the  court  saying:  "An  express 
trust  cannot  be  proved  by  parol  testimony. 
This  is  not  only  established  by  the  uniform 
current  of  authority,  but  it  is  provided  by 
express  provision  of  our  statute." 

A.  C.  W* 
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tion  of  the  law.  .  .  .  [It]  primarily 
assumes  three  parties:  The  one  who,  by 
proper  language,  creates,  grants,  confers,  or 
declares  the  trust;  the  second,  who  is  the 
recipient  of  the  authority  thus  conferred; 
and  the  third,  for  whose  benefit  the  author- 
ity is  received  and  held.  It  is  true  that  in 
many  instances  the  first-named  parties  are 
actually  but  one  person;  that  is,  the  same 
individual  declares,  confers,  receives,  ^nd 
holds  the  authority^  for  the  benefit  of  an- 
other; but  the  theory  of  the  transaction 
is  preserved  unaltered;  for  the  single  per- 
son who  creates  and  holds  the  authority 
acts  in  a  double  capacity,  and  thus  takes 
the  place  of  two  persons.  ...  In  the 
light  of  this  analysis  of  the  expression  as  a 
term  of  legal  import,  it  is  plain  that  'a 
person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another' 
is  not  necessarily  a  trustee.  He  may  be; 
and  whether  he  is  or  is  not  must  depend 
entirely  upon  the  nature  and  subject-matter 
of  the  contract  itself.  The  contract  may  be 
of  Buoh  a  kind,  stipulating  concerning  prop- 
erty in  such  a  manner,  that  the  contracting 
pa'rty  will  be  made  a  trustee.  On  the  other 
hand,  it  may  be  of  such  a  kind,  having  no 
reference,  perhaps,  to  property,  or  stipulat- 
ing for  personal  acts  alone,  that  the  con- 
tracting party  will  not  be  a  trustee  in  any 
proper  sense  of  the  word,  but  will  be  at 
most  an  agent  of  the  person  beneficially  in- 
terested. There  are  numerous  instances, 
therefore,  in  which  an  agent,  who  enters 
into  an  agreement  for  either  a  known  or  for 
an  unknown  principal,  is  permitted,  in  ac- 
cordance with  the  particular  clause  under 
consideration,  to  sue  in  his  own  name." 

"In  a  case  where  a  contract  in  the  nature 
of  a  lease  was  effected  by  a  person  describ- 
ing himself  in  the  instrument  as  agent  of 
the  owners,  but  who  had  no  interest  what- 
ever in  the  premises  leased,  and  did  not  ex- 
ecute the  instrument,  and  to  whom  no 
promise  was  made  as  the  lessor,  it  was  held 
that  he  could  not  maintain  an  action  for 
the  rent  or  for  possession  of  the  land  for- 
feited by  nonpayment  of  the  rent.  He 
could  not  sue  as  the  'person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another,'  because  no  promise  at 
all  was  made  to  him,  and  he  was  not  'a 
ti'ustee  of  an  express  trust.'  The  court 
said:  'One  who  contracts  .merely  as  the 
agent  of  another,  and  has  no  personal  in- 
terest in  the  contract,  is  not  the  trustee  of 
an  express  trust,  within  the  meaning  of  the 
statute,  and  cannot,  under  the  Code,  sue 
upon  such  contract  in  his  own  name.'  Of 
course,  this  last  expression  must  be  taken 
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in  connection  with  the  facts  of  the  case; 
namely,  that  no  promise  was  made  to  the 
plaintiff  individually." 

"It  is  fully  established  by  numerous  deci- 
sions that  when  a  contract  is  entered  into 
expressly  with  an  agent  in  his  own  name, 
the  promise  being  made  directly  to  him,  al- 
though it  is  known  that  he  is  acting  for 
a  principal,  and  even  though  the  principal 
and  his  beneficial  interest  in  the  agreement 
are  fully  disclosed  and  stipulated  for  in 
the  very  instrument  itself,  the  agent  in  such 
case  is  described  by  the  language  of  the 
statute,  and  may  maintain  an  action  upon 
the  contract  in  his  own  namej  without  join- 
ing the  person  thus  beneficially  interested." 

"The  rule  is  the  same,  and  even  more 
emphatically  «o,  if  the  principal  or  bene- 
ficiary is,  at  the  time  of  the  contract,  un- 
known or  undisclosed,  or  not  mentioned  in 
the  instrument.  When  a  contract,  even  in 
writing,  is  made  with  and  by  an  agent,  and 
no  mention  is  made  of  any  principal  or 
beneficiary,  but  the  other  contracting  party 
supposes  he  ia  dealing  with  the  former  on 
his  own  private  account,  but  in  fact  such 
person  is  an  agent  for  an  undisclosed  prin- 
cipal, and  enters  into  the  agreement  in  the 
course  of  his  agency,  actually  effecting  the 
contract  on  behalf  of  that  superior  behind 
bim,  the  rule  is  well  settled  that  the  one 
who  was  thus  a  direct  party  to  the  agree- 
ment-—the  actual  agent — ^may  bring  an 
action  upon  it  in  his  own  name,  or  the  prin- 
cipal may  sue  in  his  name." 

We  deduce  from  this  construction  of 
the  statute  the  principle  that  an  agent,  as 
such,  has  no  right  to  require  that  promises 
to  pay  be  made  to  him,  and  when  contracts 
are  so  made,  and  nothing  else  appears,  he 
cannot  maintain  an  action,  as  agent,  to  en- 
force them,  and  that  he  may  maintain  such 
action  if  the  promise  is  made  to  him,  as 
agent,  by  the  authority  of  the  principal,  and 
for  his  benefit. 

Note  that  we  speak  of  contracts  made 
payable  to  the  agent  with  the  consent  of  the 
principal,  and  that  we  have  no  reference  to 
the  assignment  of  a  claim  for  the  purpose 
of  collection,  in  which  case  the  assignee  can- 
not sue  in  his  own  name.  Abrams  v.  Cure- 
ton,  74  N.  C.  527 ;  Boykin  v.  Bank  of  Fay- 
etteville,  118  N.  C.  668,  24  S.  £.  357;  More- 
field  V.  Harris,  126  N.  C.  628,  36  S.  E.  125. 

Many  illustrations  of  the  principle  may 
be  found  in  our  reports.  It  has  been  held 
that  an  action  cannot  be  maintained  by  the 
administrator  of  a  deceased  guardian  on  a 
note  payable  to  the  guardian  (Alexander  v. 
Wriston,  81  N.  C.  194);  by  an  agent  for 
collection  (Boykin  v.  Bank  of  Fay  etteville, 
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118  N.  C.  568,  24  S.  £.  357) ;  by  an  asBignee 
of  a  note  assigned  for  the  purpose  of  col- 
lection (Abrams  ▼.  Oureton,  74  N.  G.  527; 
Morefield  v.  Harris,  126  N.  C.  628,  36  S. 
£.  125) ;  by  an  attorney  who,  pending  a 
motion  for  a  receiver,  had  been  ordered  to 
collect  certain  insurance  (Boyd  v.  Royal 
Ins.  Co.  Ill  N.  C.  374,  16  S.  E.  389) ;  by  a 
contractor  authorized  to  collect  the  amounts 
due  to  those  who  had  furnished  materials 
(Perry  v.  Swanner,  150  N.  C.  141,  63  S.  E. 
611)^  by  an  agent  who  sola  guano  on  a 
del  credere  commission,  but  to  whom  the 
claim  sued  on  was  not  made  payable  (Chap- 
man ▼.  McLawhom,  150  N.  C.  166,  63  S. 
K.  721). 

On  the  other  hand,  it  has  been  held  that 
an  action  may  be  nutintained  by  one  to 
whom  a  note  is  handed,  with  authority  to 
collect  and  pay  a  debt  due  him  (Willey 
Y.  Gatling,  70  N.  0.  421) ;  by  an  attorney 
to  whom  a  claim  was  transferred,  with  au- 
thority to  collect  and  apply  to  claims  held 
by  him  for  collection  (Wynne  v.  Heck,  92 
N.  C.  414);  by  the  cashier  of  a  bank  to 
collect  collaterals  deposited  to  secure  a 
note,  payable  to  him  as  cashier  (Jenkins 
▼.  Wilkinson,  113  N.  C.  533,  18  S.  £.  696) ; 
and  it  is  said  in  Winders  v.  Hill,  141  N.  C. 
703,  ^4  S.  E.  440,  that  if  the  contract  is  in 
the  name  of  one,  but  really  lor  the  benefit 
of  another,  that  the  person  in  whose  name 
it  is  made  to  be  regarded  a^  the  trustee 
of  an  express  trust  whether  the  name  of 
the  beneficiary  is  disclosed  or  not. 

Applying  these  principles,  we  are  of  opin- 
ion that  one  cannot  maintain  an  action  in 
his  own  name,  when  nothing  appears  ex- 
cept that  he  is  agent,  and  that  this  designa- 
tion is  not,  ea  vi  iermirU,  included  within 
the  meaning  of  the  words  of  the  statute 
"trustee  of  an  express  trust,"  or  "a  person 
with  whom  a  contract  is  made  for  the  bene- 
fit of  another,"  but  that,  if  it  is  made  to 
appear  that  the  contract  was  made  payable 
to  the  agent  with  the  consent  of  the  prin- 
cipal, and  for  his  benefit,  he  may  do  so, 
and  that  the  burden  is  on  the  agent  to 
prove  these  facts. 

It  follows,  therefore,  that  his  Honor  prop- 
erly denied  the  motion  to  dismiss  the  action, 
upon  the  ground  that  the  plaintiffs  were 
named  as  agents  in  the  summons,  because 
the  motion  was  made  before  the  introduc- 
tion of  evidence;  but,  if  it  had  been  renewed 
at  the  conclusion  of  the  evidence,  it  could 
have  been  allowed,  as  the  plaintiffs  failed  to 
prove  that  the  note  was  made  payable  to 
them  by  the  authority  of  their  principal 
and  for  his  benefit.  This  is  the  proper 
course,  as  indicated  in  Perry  v.  Swanner, 
160  N.  C.  142,  63  S.  E.  611,  in  which  Justice 
41  L.R.A.(N.S.) 


Brown  says:  "It  is  not  a  question  of  par- 
ties, as  we  understand  the  matter,  that  is 
raised  by  the  motion  to  nonsuit,  but  a 
question  as  to  whether  or  not  the  plaintiff 
has  made  out  a  cause  of  action  upon  which 
he  personally  can  recover."  We  are  not  in- 
advertent to  the  line  of  authorities  holding 
that  the  production  of  a  negotiable  paper  is 
prima  facie  evidence  of  ownership;  but  they 
are  not  applicable  here,  because  the  plain- 
tiffs do  not  claim  to  be  the  owners,  except 
as  agents,  and  the  question  involved  is 
whether  they  have  shown  a  title  to  sue  as 
agents. 

2.  The  evidence  offered  by  the  defendant 
was,  in  our  opinion,  clearly  competent  and 
for  several  reasons: 

(1)  It  tended  to  prove  a  separate  parol 
agreement,  entered  into  at  the  time  of  the 
execution  of  the  notes,  which  was  to  be  a 
part  of  the  contract,  and  which  is  not  dis- 
tinguishable in  principle  from  agreements 
admitted  in  evidence  under  the  authority  of 
several  cases  in  our  reports. 

In  Braswell  v.  Pope,  82  N.  C.  57,  it  was 
held  competent  to  prove  that  notes  given  for 
money  were  to  be  surrendered  upon  the 
maker  signing  a  judgment  and  a  certain 
mortgage  as  security  for  the  money. 

In  Penniman  v.  Alexander,  111  N.  G.  427, 
16  S.  £.  408,  that  ''the  maker  of  a  promis- 
sory note  or  other  similar  instrument,  if 
sued  by  the  payee,  may  show,  as  between 
them,  a  collateral  agreement,  putting  the 
payment  upon  a  contingency." 

In  Evans  v.  Freeman,  142  N.  0.  61,  54  S. 
E.  847,  that  the  maker  of  a  note  for  the 
purchase  money  of  a  stock  feeder  could 
prove  by  parol  that,  at  the  time  the  note 
was  given,  it  was  agreed  that  it  should  be 
paid  only  out  of  the  sales  of  the  stock 
feeder;  and  in  Kernodle  v.  Williams,  153 
N.  C.  475,  34  LJEl.A.(N.S.)  034,  69  S.  £. 
431,  that  it  was  competent  to  prove  a  parol 
agreement  that  the  children  should  pay  only 
so  much  of  notes  given  their  father  as  was 
necessary  to  pay  his  debts,  and  that  the 
balance  should  be  accounted  for  as  an  ad- 
vancement. 

(2)  The  evidence,  if  believed,  proved  a 
total  failure  of  consideration  as  to  the 
notes  sued  on.  Carrington  ▼.  Waff,  112  N. 
C.  119,  16  S.  E.  1008. 

(3)  If  the  defendant  could  not  avoid  the 
payment  of  the  notes,  it  was  competent 
to  prove  that  he  surrendered  the  house,  for 
the  rent  of  which  the  notes  were  given,  and 
that  the  plaintiffs  accepted  it,  for  the  pur- 
pose of  charging  the  plaintiffs  with  the 
rents. 

For  the  error  pointed  out,  a  new  trial  is 
ordered. 
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(DiTision  No.  2.) 

SOVEREIGN   CAMP  OF  WOODMEN   OF 
THE  WORLD,  Plff.  in  Err., 

V. 

EURA  NOEL. 

J.  S.  DAVIS  et  al.,  Interveners. 

(—  Okla.  — ,  326  Pac.  787.) 

Insurance  —  dependents  —  definition. 

1.  Where  the  constitution  and  by-laws  of 
a  fraternal  benefit  association  and  the  stat- 
utes under  which  its  charter  is  obtained 
each  authorize  the  issuance  of  beneficiary 
insurance  certificates  to  members  of  the 
family,  heirs,  blood  relation,  or  persons  de- 
pendent upon  the  member,  the  term  ''de- 
pendent," as  therein  used,  is  intended  to 
include  persons  other  than  members  of  the 
family,  heirs,  or  persons  related  by  blood. 

Same  —  test. 

2.  To  entitle  the  beneficiary  who  bears 
the  relation  of  dependent  to  recover  on  a 
certificate,  the  law  does  not  undertake  to 
prescribe  just  what  degree  of  dependence 
18  necessary.  The  test  in  each  case  should 
be  good  faith,  purity  of  purpose,  material 
dependence,  and  material  support. 

(September  17,  1912.) 

FI»RROR  to  the  County  Court  for  McClain 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
an  amount  claimed  to  be  due  plaintiff  as 
beneficiary  under  a  mutual  benefit  certifi- 
cate.   Affirmed. 


Statement  by  Harrison,  C, 

This  action  was  begun  in  the  county  court 
of  McClain  county  December,  1908,  by  plain- 
tiff, Eura  Noel,  to  recover  the  sum  of  $500 
claimed  to  be  due  her  on  a  beneficiary  cer- 
tificate issued  by  defendant  Camp  for  $1,000. 
The  certificate  in  question  was  issued  to  one 
Abner  Davis,  a  member  of  Sovereign  Camp 
No.  93,  of  Purcell,  Indian  Territory,  which 
provided  that,  in  case  of  death  within  one 
year  after  date  thereof,  the  beneficiary 
therein  named  should  receive  only  $500. 
Davis  died  only  a  few  days  within  one  year 
of  the  date  of  the  policy.  The  plaintiff, 
Eura  Noel,  was  named  as  beneficiary  there- 
in; the  said  beneficiary  being  designated 
as  one  who  bore  the  relation  of  dependent 

Headnotes  by  Harbison,  C. 
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OK  the  insured.  The  petition  alleged  that 
plaintiff  was  the  beneficiary  named  in  the 
certificate;  that  at  the  time  of  the  issu- 
ance of  said  certificate,  and  for  a  period 
prior  thereto,  and  from  the  date  of  said 
certificate  to  the  time  of  deceased's  death, 
she  had  been  dependent  on  deceased  for 
support,  and  that  at  the  date  of  such  cer- 
tificate she  was  the  affianced  wife  of  de- 
ceased ;  that  defendant  had  refused  payment 
of  said  certificate;  that  she  was  entitled 
to  payment  of  same.  Wherefore,  she  asked 
judgment  in  the  sum  of  $500.  Defendant 
answered,  denying  liability  under  said  cer- 
tificate, for  the  reason  that  the  Sovereign 
Woodmen  of  the  World,  under  the  provi- 
sions of  its  amended  constitution,  was  not 
authorized  and  had  no  power  to  name  an 
affianced  husband  or  wife  as  a  bcneficiarv 
in  its  certificates,  and  that  for  such  rea- 
son the  issuance  of  such  certificate  was 
ultra  vires  and  void,  and  for  further  reason 
that  plaintiff  was  not  such  a  dependent  as 
is  contemplated  in  law,  and  therefore  de- 
fendant was  not  liable  to  plaintiff  from 
any  standpoint.  Subsequently  interveners 
filed  their  petition,  denying  that  plaintiff 
was  entitled  to  the  amount  due  under  such 
policy,  but  alleging  that  the  interveners,  as 
brothers  and  sister  of  deceased,  were  en- 
titled to  same.  In  September,  1909,  the 
cause  was  tried,  resulting,  September  24th, 
in  a  verdict  in  the  sum  of  $500,  and  interest 
at  6  per  cent  from  February  9,  1908,  in 
favor  of  plaintiff.  Whereupon  defendant 
and  interveners  each  filed  separate  motions 
for  a  new  trial,  which  motions  were  over- 
ruled and  judgment  rendered  in  favor  of 
plaintiff.  From  this  judgment  defendant, 
plaintiff  in  error,  appeals.  Plaintiff  in  er- 
ror, defendant  in  error,  and  interveners 
have  each  filed  briefs  in  this  court. 

Mr.  A.  H.  Burnett,  with  Messrs.  Max- 
ey,  Ijeahy,  A  Campbell,  for  plaintiff  in 
error : 

Plaintiff  was  not  a  dependent. 

Supreme  Council,  A.  L.  H.  v.  Perry,  140 
Mass.  680,  6  N.  E.  634;  Alexander  v.  Par- 
ker, 144  111.  355,  19  L.R.A.  187,  33  N.  E. 
183;  Caldwell  v.  Grand  Lodge,  U.  W.  148 
Cal.  195,  2  L.R.A.(N.S.)  653,  113  Am. 
St.  Rep.  219,  82  Pac.  781,  7  Am.  Cas.  356. 

Davis  having  made  the  statement  that 
plaintiff  was  related  to  him  as  a  dependent, 
and  warranted  it  to  be  true,  the  defendant 
had  a  right  to  rely  wholly  on  such  state- 


Note.  —  The  question  who  is  a  "depend- 
ent" within  statutes  or  rules  defining  bene- 
ficiaries of  mutual  benefit  societies  is  dis- 
cussed in  the  notes  to  Caldwell  v.  Grand 
Lodge,  A.  O.  U.  W.  2  L.R.A.(N.S.)  653; 
Royal  League  v.  Shields,  36  L.R.A.(N.S.) 
208;  and  Goff  v.  Supreme  Lodge  Royal 
41  L.R.A.(N.S.) 


Achates,  37  L.R.A.(N.S.)  1191.  And  see 
later  case,  Caldwell  v.  Little,  39  L.R.A. 
(N.S.)  450. 

Upon  the  question  who  is  a  member  of  a 
"family,"  within  the  contract  of  a  benefit 
society,  see  note  to  Supreme  Lodge,  O.  M. 
P.  V.  Nevins,  3  L.R.A.(N.S.)   334. 
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xuent,  and  bis  beneficiary  has  to  take  the 
consequence  of  forfeiture  on  account  of 
falsehood. 

Supreme  Council,  A.  L.  H.  v.  Green,  71 
Md.  263,  17  Am.  St.  Rep.  627,  17  Atl. 
1048;  Koerts  v.  Grand  Lodge,  0.  H.  S.  119 
Wis.  620,  97  N.  W.  163 ;  Steele  v.  Fraternal 
Tribunes,   215   111.   190,   106   Am.   St.   Rep. 

160,  74  N.  E.  121;  West  v.  Grand  Lodge, 
A.  O.  U.  W.  14  Tex.  Civ.  App^  471,  37  S.  W. 
966;  Webb  v.  Bankers'  L.  Ins.  Co.  19  Colo. 
App.  466,  76  Pac.  738;  Brock  v.  United 
Moderns,  36  Tex.  Civ.  App.  12,  81  S.  W. 
340;  Makel  v.  John  Hancock  Mut.  L.  Ins. 
Co.  95  App.  Div.  241,  88  N.  Y.  Supp.  767; 
Gaines  v.  Fidelity  &  C.  Co.  93  App.  Div. 
524,  89  N.  Y.  Supp.  821;  Smith  v.  Balti- 
more &  O.  R.  Co.  81  Md.  412,  32  Atl.  181 ; 
Gray  v.  Sovereign  Camp,  W.  W.  47  Tex. 
Civ.  App.  609,  106  S.  W.  176;  Travelers 
Ins.  Co.  V.  Lampkin,  6  Colo.  App.  177,  38 
Pac.  336;  Missey  v.  Supreme  Lodge,  K.  & 
L.  H.  147  Mo.  App.  137,  126  S.  W.  659. 

Messrs.  Rennie,  Hocker,  &  Moore,  for 
Interveners : 

A  fiano6e  of  a  member  of  the  order,  not 
being  dependent  upon  the  member,  cannot 
become  a  beneficiary  in  the  policy  of  insur- 
ance issued  to  the  member. 

McCarthy  v.  Supreme  Lodge,  N.  E.  0.  P. 
153  Mass.  314,  11  L.R.A.  144,  26  Am.  St. 
Rep.  637,  26  N.  E.  866. 

Where  the  beneficiary  named  in  a  mutual 
benefit  certificate  cannot  recover  thereon 
because  not  within  any  of  the  classes  desig- 
nated by  law  or  the  terms  of  the  certificate 
itself,  an  heir  of  the  member  may  recover 
thereon. 

Mullen  V.  Woodmen  of  World,  144  Iowa, 
228,  122  N.  W.  903;  Lake  v.  Minnesota 
Masonic  Relief  Asso.  62  Am.  St.  Rep.  559, 
note;  Caudell  v.  Woodward,  96  Ky.  646, 
29  S.  W.  614;  Weigelman  v.  Bronger,  90 
Ky.  132,  28  S.  W.  334. 

Mr.  J.  F.  Sharp,  for  defendant  in  error : 

Plaintiff  was  a  dependent. 

Ballou  V.  Gile,  50  Wis.  614,  7  N.  W.  561 ; 
McCarthy  v.  Supreme  Lodge,  N.  E.  0.  P. 
153  Mass.  314,  11  L.R.A.  144,  25  Am.  St. 
Rep.  637,  26  N.  E.  866;  Supreme  Lodge, 
A.  O.  U.  W.  V.  Hutchinson,  6  Ind.  App.  399, 
33  N.  E.  817;  Story  v.  Williamsburgh 
Masonic  Mut.  Ben.  Asso.  95  N.  Y.  476; 
Martin  v.  Modern  Woodmen,  111  111.  App. 
99;  Grand  Lodge,  A.  0.  U.  W.  v.  Bollman, 
22  Tex.  Civ.  App.  106,  53  S.  W.  829;  Han- 
ley  V.  Supreme  Tent,  K.  O.  T.  M.  38  Misc. 

161,  77  N.  Y.  Supp.  246;  Supreme  Tent, 
K.  M.  V.  McAllister,  132  Mich.  69,  102  Am. 
St.  Rep.  382.  92  N.  W.  770;  Mutual  Ben. 
Asso.  V.  Hoyt,  46  Mich.  473,  9  N.  W.  497; 
Watson  V.  Centennial  Mut.  Life  Asso.  21 
Fed.  698;  Overbeck  v.  Overbeck,  156  Pa.  5, 
25  Atl.  646;  Equitable  Life  Assur.  Soc.  v. 
41  L.R.A.(N.S.) 


Paterson,  41  Ga.  348,  5  Am.  Rep.  535; 
Supplee  V.  Knights  of  Birmingham,  18  W. 
N.  C.  280;  Marsh  v.  Supreme  Council,  A.  L. 
H.  149  Mass.  512,  4  L.R.A.  382,  21  N.  E. 
1070;  Nye  v.  Grand  Lodge,  A.  O.  U.  W. 
9  Ind.  App.  131,  36  N.  E.  429;  Alestender 
V.  Parker,  144  111.  356,  19  L.R.A.  193,  33 
N.  E.  183. 

Independent  of  the  question  of  depend- 
ency, plaintiff  was  eligible  as  a  beneficiary. 

Alexander  v.  Parker,  144  111.  356,  19 
L.R.A.  187,  33  N.  E.  183;  White  v.  Brother- 
hood, A.  Y.  124  Iowa,  293,  66  L.R.A.  164, 
104  Am.  St.  Rep.  323,  99  N.  \\.  1071,  2 
Ann.  Cas.  350;  Courtois  v.  Grand  Lodge,  A. 
O.  U.  W.  135  Cal.  552,  87  Am.  St.  Rep.  137, 
67  Pac.  970;  Bachmann  v.  Supreme  Lodge, 
K.  &  L.  H.  44  111.  App.  188;  Hanley  v. 
Supreme  Tent,  K.  O.  T.  M.  38  Misc.  161, 
77  N.  Y.  Supp.  246;  Hogan  v.  Wallace,  166 
111.  328,  46  N.  E.  1136;  Russ  v.  Supreme 
Council,  A.  L.  H.  110  La.  588,  98  Am.  St. 
Rep.  469,  34  So.  697 ;  Overbeck  v.  Overbeck, 
155  Pa.  5,  26  Atl.  646;  Ballou  ▼.  Gile,  50 
Wis.  614,  7  N.  W.  663;  Supreme  Council, 
A.  L.  H.  V.  Perry,  140  Mass.  580,  6  N.  E 
634;  Tepper  v.  Supreme  Council,  R.  A.  61 
N.  J.  Eq.  638,  88  Am.  St.  Rep.  449,  47  Atl. 
460;  Bennett  v.  Van  Riper,  47  N.  J.  Eq. 
663,  14  L.R.A.  342,  24  Am.  St.  Rep.  416, 
22  Atl.  1055:  American  Order  v.  Stanley,  5 
Neb.  (Unof.j  132,  97  N.  W.  467;  Love  v. 
Clune,  24  Colo.  237,  50  Pac.  34;  Sheehan 
v.  Journeymen  Butchers*  Protective  & 
Benev.  Asso.  142  Cal.  489,  76  Pac.  238; 
Walter  v.  Hensel,  42  Minn.  204,  44  N.  W. 
57. 

Harrison,  C,  filed  the  following  opin- 
ion. 

Five  assignments  are  presented  by  plain- 
tiff in  error,  but  all  are  conceded  to  be 
involved  in,  and  all  are  presented  and  ar- 
gued under,  the  one  proposition,  viz.:  "That 
the  court  erred  in  overruling  the  motion  of 
plaintiff  in  error  at  the  close  of  the  testi- 
mony for  a  peremptory  instruction  directing 
the  jury  to  find  the  issues  in  this  cause  for 
the  plaintiff  in  error  as  against  both  plain- 
tiff (defendant  in  error)  and  interveners 
(also  defendants  in  error),  for  the  reason 
stated  in  said  motion,  which  was  excepted 
to  at  the  time."  The  decisive  question 
raised  in  the  motion  for  peremptory  instruc- 
tion, in  fact,  the  question  upon  which  the 
entire  case  hinges,  is  whether  the  plaintiff, 
beneficiary,  was  such  a  dependent  aa  is  con- 
templated by  law. 

Plaintiff  contends  that  she  was.  De- 
fendant contends  that  she  was  not.  This  is 
the  issue  to  be  determined.  All  other  ques- 
tions involved  in  the  case  are  decided  by  a 
determination  of  this  qnostion.  Owing  to 
the  fact  that  fraternal  benefit  associations 
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are  of  comparatively  modern  origin,  this 
question  has  not  very  frequently  been  before 
the  courts,  and,  in  the  cases  where  the 
courts  have  been  called  upon  to  decide  who 
were  "dependents"  within  the  meaning  of 
the  statutes  and  by-laws  of  the  order,  the 
question  has  been  decided  upon  the  particu- 
lar facts  in  each  case,  rather  than  by  any 
settled  rule  of  law  or  universal  definition 
of  the  word. 

One  of  the  earliest  cases  in  which  this 
question  was  directly  before  the  courts  was 
in  Ballou  ▼.  Gile,  60  Wis.  614,  7  N.  W.  561, 
opinion  December  17,  1880.  In  this  case  one 
Walter  H.  Ballou  was  a  member  of  the 
Boyal  Arcanum,  a  benefit  society  organized 
under  the  laws  of  Massachusetts.  As  a 
member  of  such  society  he  had  received  a 
benefit  certificate  entitling  the  beneficiaries 
therein  named  to  $3,000  at  his  death.  He 
named  his  infant  children  as  beneficiaries. 
The  children  died  before  he  did.  He  died 
intestate  and  without  changing  the  name  of 
the  beneficiaries  named  in  his  certificate. 
After  his  death,  his  widow  claimed  the 
amount  due  thereunder  as  a  dependent.  The 
administrator  of  his  estate  claimed  it  for 
the  creditors  of  deceased.  The  company 
paid  the  money  into  court  and  left  it  with 
the  courts  to  determine  to  whom  it  should 
be  paid.  The  widow's  right  to  recover  de- 
pended solely  on  the  fact  whether  she  was 
a  dependent  within  the  meaning  of  the  stat- 
ute and  the  by-laws  of  the  onder.  The  court 
said:  "We  think  the  true  meaning  of  the 
word  'dependent,'  in  this  connection,  means 
some  person  or  persons  dependent  for  sup- 
port in  some  way  upon  the  deceased;  and, 
as  the  proof  shows  that  there  was  no  other 
person  so  dependent  upon  the  deceased  ex- 
cept the  widow,  the  money  must  be  paid  to 
her." 

The  next  important  case  wherein  the  same 
question  was  before  the  court  was'  in  Su- 
preme Council,  A.  L.  H.  v.  Perry,  140  Mass. 
680,  6  N.  £.  634,  in  opinion  January  11, 
1886.  In  this  case  the  beneficiary  named 
was  deceased's  wife.  The  wife  died  first. 
After  her  death  no  change  was  made  in  the 
certificate  directing  the  payment  to  other 
beneficiaries.  After  the  death  of  his  wife, 
the  insured,  Samuel  B.  Berry,  became  en- 
gaged to  be  married  to  one  Augusta  Wal- 
lace. He  died,  however,  without  marrying 
her,  but  before  his  death  made  a  will,  be- 
queathing to*  her  the  amount  due  under  the 
insurance  certificate.  In  the  courts  she 
claimed  the  amount  due  from  the  policy,  or 
beneficiary  certificate,  as  the  affianced  wife 
of  deceased.  The  widowed  mother  of  de- 
ceased claimed  it  as  a  dependent.  The 
court  followed  the  definition  given  of  the 
word  "dependent"  in  Ballou  v.  Giles,  supra, 
and,  under  the  facts  in  the  case,  awarded 
41  LJLA.(N.S.) 


the  proceeds  of  the  certificate  to  the  mother 
as  dependent,  and  denied  the  right  of  Au- 
gusta Wallace  to  recover  aa  his  affianced 
wife  on  the  ground  that  her  being  the  af- 
fianced wife  of  deceased  was  not  of  itself 
sufficient  to  entitle  her  to  recover;  the  facta 
not  warranting  her  recovery  as  a  depend- 
ent. 

In  1893  the  same  question  was  before  the 
supreme  court  of  Illinois  in  Alexander  ▼. 
Parker,  144  111.  365,  10  L.R.A.  187,  33  N.  E. 
183.  In  this  case  the  certificate  was  is- 
sued to  one  Edwin  H.  Turner,  who  named 
as  beneficiary  Mrs.  Laura  M.  Parker  (af- 
fianced wife).  The  deceased  left  some  chil- 
dren by  a  former  wife.  The  children 
claimed  under  the  law.  The  affianced  wife 
claimed  under  the  terms  of  the  certificate 
as  beneficiary  therein.  Neither  the  statutes 
under  which  the  order  was  organized,  nor 
the  by-laws  of  the  order  itself,  authorized 
the  payment  of  such  certificate  to  an  af- 
fianced wife  merely  as  such,  but  both  the 
statutes  and  the  laws  of  the  order  provided, 
in  substance,  that  payments  might  be  made 
to  'widows,  orphans,  or  other  relatives  of 
deceased  members,  or  persons  dependent 
upon  deceased  members.  The  affianced 
wife's  right  of  recovery  depended  solely 
upon  the  question  of  fact  whether  she  waa 
de'pendent  for  support  upon  deceased.  The 
court  held  that  the  fact  that  a  woman  ia 
the  affianced  wife  of  a  deceased  member  of 
a  benefit  society  does  not  of  itself,  as  a 
matter  of  law,  make  her  dependent  upon 
him,  but  further  held:  "The  designation  of 
the  person  named  in  the  certificate  of  mem- 
bership as  the  'affianced  wife'  for  the  bene- 
ficiary is  not  sufficient  to  preclude  an  exami- 
nation of  the  evidence  for  the  purpose  of  de- 
termining whether,  as  a  matter  of  fact,  the 
person  so  named  was  really  dependent  upon 
the  deceased  member  or  not.  Whether  a 
person  is  included  among  the  dependents  of 
a  member  of  a  benefit  society  is  a  question 
of  fact,  and  each  case  must  be  decided  on 
its  own  merits."  The  facts  in  the  above  ease 
showed  that  the  beneficiary  had  a  cchu- 
mercial  education;  that  she  had  a  situation 
in  the  office  of  the  collector  of  internal 
revenue,  earning  a  salary  of  from  $400, 
$600,  to  $600  per  year;  that  she  had  no 
children,  and  lived  with  her  mother  and 
married  sisters;  that  after  leaving  the  rev- 
enue office  she  worked  for  a  while  in  a  bank 
at  $1  per  day,  also  for  a  safe  and  lock 
company  at  $3  per  week;  worked  a  while  in 
a  store  for  $20  per  month;  also  received  as- 
sistance and  support  from  her  mother  and 
sisters  and  brothers-in-law;  that  such  con- 
tributions as  had  been  made  by  deceased 
consisted  mostly  of  mere  occasional  pres- 
ents or  gifts,  and  that  as  a  matter  of  fact, 
she   was   in   no   wise   dependent  upon   de- 
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ceased  for  material  support.  Hence,  the 
court,  on  these  facts,  denied  her  the  right 
to  recover. 

In  November,  1005,  the  same  question  was 
before  the  supreme  court  of  California  in 
Caldwell  v.  Grand  Lodge,  U.  W.  148  Gal 
106,  2  L.R.A.(N.S.)  663,  113  Am.  St.  Rep. 
210,  82  Pac.  781,  7  Ann.  Gas.  366.  This 
case,  however,  is  in  no  wise  applicable  to 
the  case  at  bar.  The  facts  in  the  Caldwell 
Case  were^that  the  beneficiary  named  was 
a  married  woman  who  had  a  living  hus- 
band with  whom  she  lived, — one  who  was 
capable  of  supporting  her,  and  who  was 
supporting  her.  On  the  question  as  to 
whether  the  facts  made  her  a  dependent 
within  the  meaning  of  the  law,  the  court 
held:  "The  'dependence'  which  is  there 
meant  is  a  dependence  resting  upon  some 
moral,  legal,  or  equitable  ground;  not  a 
dependence  which  is  only  a  matter  of  favor, 
founded  upon  the  mere  whim  or  caprice  of 
the  member,  and  which  may  be  cast  aside 
without  violating  any  legal  or  moral  obli- 
gation." 

A  recent  case  on  this  question,  cited  by 
counsel  for  plaintiff  in  error,  is  Wassmann 
V.  Garden,  251  111.  250,  36  L.R.A.(N.S.) 
208,  06  N.  E.  46,  from  the  supreme  court  of 
Illinois,  dated  June  20,  101 1.  The  volume 
and  page  in  which  such  decision  may  be 
found  is  not  given.  Counsel  mailed  us  a 
copy  of  the  opinion.  The  facts  in  the  case 
are  substantially :  That  one  Michael  Shields, 
a  member  of  the  Royal  League,  held  a  bene- 
ficiary certificate  from  such  league  for  ^4,- 
000,  $1,000  payable  to  one  and  $3,000  to  an- 
other of  two  of  his  nieces,  who  were  named 
as  his  beneficiaries.  The  one  who  was  to 
get  $3,000  died,  and  the  one  who  was  to  get 
$1,000  married  before  the  death  of  the  in- 
sured. Thereupon,  Shields,  had  his  certifi- 
cate changed,  naming  one  Frieda  Wassmann 
as  the  sole  beneficiary.  Said  beneficiary 
was  the  daughter  of  a  widow,  neither  of 
whom  were  related  by  blood  or  marriage  to 
Shields.  The  opinion  shows  the  testimony 
to  have  been  that  Shields  first  became  ac- 
quainted with  the  beneficiary  some  ten  years 
before  his  death,  she  at  the  time  being  a 
girl  nineteen  years  of  age,  and  engaged  in 
the  occupation  of  a  manicurist.  Subse- 
quently to  this  time  her  mother  became 
ill,  necessitating  the  beneficiary's  abandon- 
ing her  work  and  going  home  to  attend  on 
her  mother.  The  mother  in  the  meantime 
had  met  with  financial  reverses  through  the 
failure  of  a  bank,  in  which  she  had  lost 
all  her  money.  Learning  of  this,  Shields 
offered  to  help,  and  did  help,  the  mother 
and  daughter,  contributing  regularly,  in 
money,  to  their  support,  and  promised  her 
mother,  or  agreed  with  her  mother,  that,  if 
tlie  daughter  would  stay  at  home  and  wait 
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upon  her,  he,  Shields,  would  support  her 
as  an  adopted  daughter,  so  that  she  would 
not  be  compelled  to  leave  her  mother  and 
go  back  to  her  former  occupation  to  earn 
a  living.  He  further  informed  the  mother 
and  daughter  some  years  thereafter  that  his 
wife  being  rich  in  her  own  right,  he  having 
no  children,  and  his  surviving  niece  being 
married  and  being  well  provided  for,  he  had 
named  the  daughter,  Frieda  Wassmann,  as 
beneficiary  in  his  certificate.  Upon  his 
death,  Frieda  Wassmann  claimed  the  $4,000 
as  a  dependent  beneficiary.  The  surviving 
niece,  Agnes  Cardan,  claimed  it  as  a  rela- 
tive. The  court  held  that,  under  the  state 
of  facts  contained  in  the  record,  Frieda 
Wassmann  was  not  entitled  to  the  money, 
but,  quoting  from  the  opinion  of  Alexander 
V.  Parker,  supra,  the  court  says:  "The 
chief  contention  here  is  whether  Frieda 
Wassman  was  dependent  upon  Michael 
Shields.  Dependence  is  a  question  of  fact, 
and  the  facts  in  each  case  alone  determine 
whether  or  not  the  beneficiary  is  a  depend- 
ent, as  that  term  is  used  under  the  statute 
and  in  the  contract  of  insurance."  Further 
discussing  this  feature  of  the  question,  the 
court  quotes  from  Carmichael  v.  Northwest- 
ern Mut.  Ben.  Asso.  51  Mich.  404,  16  N.  W. 
871,  wherein  the  Michigan  court  says:  "De- 
pendency cannot  rest  alone  on  a  promise  or 
contract — ^it  must  be  decided  from  the  facts 
existing  in  each  case.  A  state  of  dependency 
might  exist,  even  though  no  legal  or  moral 
duty  rested  upon  the  member  to  give  aid  to 
the  dependent.  1  Bacon,  Ben.  Soc.  3d  ed. 
§  261.  While  no  definition  of  dependency 
can  be  given  that  will  include  every  case, 
and  each  case  must  be  decided  according  to 
its  particular  merits,  the  word  'dependent,' 
as  that  term  is  used  with  reference  to  these 
fraternal  benefit  associations,  is,  in  some 
sense,  at  least,  used  as  similar  to  the  de- 
pendence which  usually  obtains  in  the  fam*- 
ily  relation.  Modem  Woodmen  v.  Comeaux, 
70  Kan.  403,  26  L.R.A.(N.S.)  814,  101  Pac. 
1,  17  Ann.  Cas.  865  "  It  will  be  observed 
that,  while  in  each  of  the  foregoing  cases 
the  beneficiary  has  been  denied  recovery, 
yet  the  reason  for  so  doing  was  because  the 
facts  were  insufficient  to  maintain  the  claim 
of  dependence.  In  neither  case  has  the 
court  denied  the  true  rule  to  be  that  de- 
pendents should  recover  where  the  facts 
bring  them  within  the  meaning  of  the  term. 
It  may  further  be  observed  that  the  case 
at  bar  is  different  from  the  cases  above 
cited,  in  that  those  cases, the  beneficiary 
was  either  an  affianced,  claiming  solely  as 
such,  or  was  claiming  as  a  dependent,  not 
affianced,  under  circumstances  where  there 
was  neither  legal,  moral,  nor  manly  obliga- 
tions on  the  part  of  the  deceased  to  sup- 
port   them.      In    this    case    the    plaintiff, 
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though  the  affianced,  is  claiming  as  a  de- 
pendent. The  by-laws  of  the  order  author- 
ize dependents  to  be  named  as  beneficiaries. 
The  statutes  under  which  the  order  obtained 
its  charter  authorize  the  same.  The  plain- 
tiff herein  was  named  as  beneficiary,  bear- 
ing the  relation  of  a  dependent.  She  asks 
a  determination  of  her  rights  in  the  prem- 
ises. It  is  not  an  unusual  demand,  nor 
one  which  tends  to  thwart  the  laudable  pur- 
poses of  the  order.  She  is  simply  asking 
for  that  which  both  the  statutes  and  the 
rules  of  the  order  authorize  her  to  receive. 
Hence  the  only  question  is  whether  the  facts 
bring  her  within  the  rule.  It  is  not  a 
question  of  protecting  the  order  against 
vicious  and  unjust  verdicts,  as  suggested  by 
counsel.  It  is  simply  a  question  of  de- 
termining the  legal  rights  of  parties  in  a 
controversy  wherein  equal  justice  shall  be 
meted  out  to  each. 

The  evidence  shows:  That  plaintiff  and 
deceased  first  met  at  the  home  of  plain- 
tiff's married  sister  at  the  time  deceased 
was  sick,  and  was  nursed  and  waited  upon 
by  plaintiff.  That  after  his  recovery  he 
paid  her  $50,  after  having  first  discussed 
the  matter  with  her  married  sister  and 
husband.  At  the  same  time  it  was  also 
discussed  and  agreed  among  all  the  par- 
ties— ^that  is,  the  deceased,  the  married 
sister  and  her  husband,  and  the  plaintiff — 
that  deceased  having.no  one  dependent  upon 
him,  and  plaintiff  having  no  one  on  whom 
to  depend,  he  would  continue  to  contribute 
to  her  support.  That  within  a  short  time 
thereafter  plaintiff  informed  deceased  that 
she  was  going  to  get  married  to  a  man  by 
the  name  of  True.  Deceased  informed  her 
that  such  fact  should  make  no  difference 
with  them,  and  that  he  would  continue  to 
contribute  to  her  support  and  help  her  set 
up  housekeeping  when  she  got  married. 
This  matter  was  also  diseuBsed  and  agreed 
upon  by  deceased  and  plaintiff  and  her  hus- 
band after  she  got  married.  The  testimony 
shows  that  deceased  had  known  plaintiff 
when  she  was  a  child,  he  being  several  years 
her  senior,  but  had  not  seen  her  for  some 
years  till  he  met  her  at  her  sister's;  that 
one  of  his  brothers  had  married  a  relative 
of  hers,  which  fact  possibly  brought  about 
his  first  inclination  to  help  her.  The  testi- 
mony further  shows  that  after  her  mar- 
riage to  True,  which  took  place  in  Illinois, 
she  and  her  husband  lived  together  only 
two  weeks.  The  husband  left  her  at  her 
sister's,  returnijig  to  his  mother's  in  Ken- 
tucky. It  seems  that  the  mother  was  very 
bitterly  opposed  to  the  marriage,  and  re- 
fused to  allow  the  girl,  plaintiff  herein,  to 
come  to  her  home  in  Kentucky.  The  testi- 
mony does  not  show  to  what  extent  the 
liusband  was  influenced  by  his  mother's 
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interference,  but  does  show  that  he  never 
returned  for  his  wife,  never  provided  a  home 
to  take  her  to,  other  than  that  of  his 
niother,  never  contributed  anything  to  her 
support,  but  within  about  a  year  after  the 
marriage  obtained  a  divorce.  Deceased,  in 
the  meantime,  though  he  had  never  seen 
the  plaintiff  during  the  time,  being  away  in 
other  states,  had  continued  to  contribute  to 
her  support,  having  in  the  meantime  been 
informed  of  her  desertion  by  h^r  husband, 
and  of  the  fact  that  a  divorce  had  been 
granted.  The  plaintiff  was  desirous  of  be- 
coming a  professional  nurse,  a  trained 
nurse,  and,  being  unable  to  earn  sufficient 
means  by  which  to  pursue  her  study,  de- 
ceased had  helped  her  in  this  regard.  These 
contributions  to  her  support  were  kept  up 
regularly  until  after  learning  of  plaintiff's 
divorcement,  when  deceased,  through  let- 
ters, proposed  marriage,  which  proposal  waa 
accepted,  and  from  the  time  of  the  engage- 
ment deceased  continued  regularly  to  con- 
tribute $10  to  $26  a  month  towards  her 
support  as  his  affianced  wife,  and  she,  be- 
ing unable  to  support  herself  and  to  earn 
enough  by  which  io  educate  herself  as  a 
trained  nurse,  continued  to  more  and  more 
rely  upon  deceased  for  the  support  she  need- 
ed. After  they  became  engaged,  deceased 
took  membership  with  the  Woodmen  of  the 
World,  and  procured  the  issuance  of  the 
beneficiary  certificate  herein  sued  on.  The 
evidence  shows  that  deceased  was  in  good 
standing  in  the  order  at  the  time  of  his 
death;  that  the  order  had  received  his  ap- 
plication, and  issued  the  certificate  in  ques- 
tion thereon.  The  application  is  in  the 
record,  and  the  evidence  shows  that  de- 
ceased was  illiterate  and  unable  to  read 
and  write.  It  shows  the  application  to 
have  been  made  out  by  someone  else  and 
signed  by  mark.  Under  these  circumstan- 
ces, there  must  have  been  some  discussion 
or  some  questions  asked  as  to  the  degree 
of  the  girl's  dependency  at  the  time  the 
application  was  made.  The  deceased  being 
unable  to  write  the  application  himself,  and 
such  application  having  been  filled  out  by 
some  clerk  of  the  order,  or  some  other  per- 
son, it  is  only  reasonable  to  suppose  that 
the  word  "dependent"  was  inserted  at  the 
suggestion  of  the  party  making  out  the  ap- 
plication, rather  than  by  the  applicant  him- 
self. Whether  this  be  true  or  not  we  can- 
not say.  We  mention  this  because  the  de- 
fendant, plaintiff  in  error  here^  contends 
that  the  certificate  was  obtained  through 
fraud  and  false  representations.  From  an 
examination  of  the  record  we  fail  to  find 
any  valid  basis  for  the  contention.  De- 
ceased had  named  plaintiff  as  the  bene- 
ficiary, and  designated  her  as  a  dependent. 
After  the  death  of  deceased,  the  order  insti- 
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tuted  an  investigation  as  to  the  degree  of 
her  dependence,  had  considerable  corre- 
spondence, took  her  deposition,  and  refused 
payment  of  the  certificate.  Whereupon  the 
plaintiff  brought  this  suit.  The  issue  to 
be  tried  was  the  simple  question  whether 
her  dependence  was  of  that  degree  which 
would  justify  a  recovery.  In  determining 
this  issue  there  were  other  circumstances  to 
be  considered  therewith,  among  which  were: 
The  amount  of  support,  the  obligation  to 
give  same,  the  fact  of  her  being  the  affianced 
wife,  and  the  fact  whether  a  judgment  in 
favor  of  plaintiff  under  this  evidence,  and 
under  the  circumstances,  would  do  any  vio- 
lence to  the  purposes  of  the  order.  These 
questions  were  all  before  the  court  and  the 
jury,  and  from  the  evidence  in  the  case 
and  the  circumstances  surrounding  same  the 
jury  found  as  a  fact  that  she  was  a  depend- 
ent within  the  meaning  of  the  law  and  the 
rules  of  the  order,  and  from  a  study  of  the 
record  we  see  no  reason  for  disturbing  the 
verdict.  The  courts  have  universally  con- 
sidered this  to  be  a  question  of  fact,  to  be 
determined  from  the  evidence  in  each  in- 
dividual case.  There  being  a  jury  in  this 
case,  which  jury  had  all  the  facts  and  tes- 
timony before  them,  and  being  the  exclusive 
judges  of  the  facts,  and  having  found  as  a 
fact  that  she  was  a  dependent,  we  do  not 
feel  justified  in  disturbing  such  finding. 

The  statutes  under  which  the  order  ob- 
tained its  charter  provides  that  the  fam- 
ilies, heirs,  blood  relation,  affianced  husband, 
affianced  wife,  or  persons  dependent  upon 
the  member,  may  be  named  as  beneficiaries. 
The  amended  constitution  of  the  order  pro- 
vides: That  certificates  may  be  issued  to 
the  families,  heirs,  blood  relation,  or  to  per- 
sons dependent  upon  the  member.  It  is 
evident,  therefore,  that,  in  order  to  bring 
a  person  within  the  meaning  of  the  term 
''dependent,"  it  is  not  necessary  that  they 
be  a  member  of  the  family,  an  heir,  or  a 
blood  relation.  Hence,  in  all  cases  where 
the  beneficiary  claims  as  a  dependent,  the 
right  of  recovery  must  depend  on  the  find- 
ing of  fact  as  to  whether  the  claimant  is 
or  is  not  a  dependent.  It  is  impracticable 
for  a  court  to  define  just  what  degree  of  de- 
pendence is  necessary  to  a  recovery.  The 
amount  of  support  or  number  of  dollars 
contributed  in  one  case  might  be  sufficient 
to  warrant  a  recovery,  while  in  another,  as 
in  cases  where  the  alleged  dependent  had 
ample  means  of  support  in  their  own  right, 
or  by  their  own  ettorts,  or  where  the  con- 
tributions were  more  in  the  nature  of  gifts 
or  presents,  it  would  not  be  sufficient.  The 
test  in  any  case  should  be  the  question  of 
good  faith,  purity  of  purpose,  a  material 
dependence  and  material  support  on  the  part 
of  the  dependent  and  on  the  part  of  the  per- 
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son  contributing  to  their  support.  There 
is  nothing  in  this  record  which  warrants 
the  contention  of  bad  faith.  There  was 
no  error  in  the  court's  refusal  to  per- 
emptorily instruct  for  defendant. 
The  judgment  is  affirmed. 

Per  Curiam:       Adopted  in  whole. 


UNITED  STATES  SUPREME  COURT. 

WESTINGHOUSE    ELECTRIC   &   MANU- 
FACTURING COMPANY 

V. 

WAGNER  ELECTRIC  &  MANUFACTUR- 
ING COMPANY. 

(225  U.  S.  604,  56  L.  ed.  1222,  32  Sup.  Ct. 

Rep.   691.) 

Damages  —  patent  —  commingling. 

1.  Such  part  only  of  the  commingled  prof- 
its as  are  attributable  to  the  use  of  his  in- 
vention can  be  recovered  by  the  patentee 
in  a  suit  against  an  infringer  who  has  added 
noninfringing  and  valuable  improvements 
contributing  to  the  profits. 

Evidence  —  separation  of  profits  —  in- 
fringement. 

2.  A  patentee  suing  to  recover  profits 
from  an  infringer  who  has  added  nonin- 
fringing and  valuable  improvements  dis- 
charges the  burden  resting  upon  him  of 
showing  what  part  of  the  commingled  profits 
are  attributable  to  the  use  of  his  invention 
by  proving  the  existence  of  such  profits  and 
the  impossibility  of  accurately  or  approx- 
imately separating  them  from  those  arising 
out  of  defendant's  additions,  and  the  de- 
fendant must  then  carry  the  burden  of  such 
separation  if  he  is  to  escape  liability  for 
the  entire  profits. 

(June  7,  1912.) 


Note.  —  Burden  of  proof  as  to  profits  in 
suit  for  profits  from  infringement  of 
patent  or  copyright. 

General  rule. 

It  has  been  a  rule  of  very  general  appli- 
cation that  where  the  patentee  elects  to  re- 
cover from  an  infringer  profits  made  by 
the  latter  from  the  infringement,  the  bur- 
den is  upon  him  to  produce  competent  evi- 
dence tending  to  establish  the  profits  thus 
made,  and  that  they  are  the  result  of  the 
infringement;  otherwise  he  can  recover  only 
a  nominal  amount. 

New  York  v.  Ransom,  23  How.  487,  16  L. 
ed.  515;  Philp  v.  Nock,  17  Wall.  460,  21 
L.  ed.  679;  Root  v.  Lake  Shore  &  M.  S.  R. 
Co.  106  U.  S.  189,  26  L.  ed.  975;  Rude  v. 
Westcott,  130  U.  S.  152,  32  L.  ed.  888,  9 
Sup.  Ct.  Rep.  463;  Kevstone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  ed.  103,  14  Sup. 
Ct.  Rep.  295;  Keep  v.  Fuller,  42  Fed.  896; 
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ERTIORARI  to  the  United  SUtes  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  affirming  a  de- 
cree of  the  Circuit  Court  for  the  Eastern 
Division  of  the  Eastern  District  of  Mis- 
souri, awarding  nominal  damages  only  in 
a  suit  by  a  patentee  to  recover  the  profits 
attributable  to  the  use  by  any  infringer  of 
his  invention.    Reversed. 

Statement  by  Mr.  Justice  Iiamwr: 

The  current  produced  by  an  electric  gen- 
erator is  of  relatively  low  pressure,  and  for 
that  reason  it  is  impracticable  to  utilize 
it,  for  power  purposes,  more  than  5  or  6 
miles  from  the  central  station.  It  was 
found,  however,  that  this  pressure,  or  vol- 
tage, could  be  increased  by  the  use  of  a 
transformer  or  converter,  consisting  of  a 
metal  core,  through  and  around  which  are 
wound  primary  insulated  wires  leading 
from  the  generator.  '  Secondary  wires,  also 
insulated,  are  wound  through  and  around 
the  same  core,  and  carried  thence  to  the 
point  of  application.  The  voltage  is  in- 
creased or  decreased  according  as  the  sec- 
ondary wires  are  wrapped  round  the  core 
more  or  less  frequently  than  the  primary 
wires. 

One  of  the  consequences  of  thus  trans- 
forming the  current  is  the  generation  of 
heat.  In  small  machines  this  is  corrected 
by  radiation,  but  in  large  ones  the  heat 
"ages''  the  iron,  lessens  the  efficiency  of  the 
transformer,  and,  in  time,  deteriorates  the 
insulation  around  the  wires.  This  latter 
result  causes  short  circuits,  makes  it  im- 
practicable to  take  advantage  of  the  in- 
creased voltage,  and  thus  again  restricts  the 
area  in  which  currents  of  more  than  10 
K.  W.  can  be  used  for  producing  light  and 
power.    112  Fed.  418. 

Many  efforts  were  made  to  overcome  this 
difficulty,  but  without  success  until  July 
12,  1887,  when  George  Westinghouse,  Jr., 
secured  patent  366,362  for  an  "Electrical 
Converter,"   which,   his   application   stated, 


was  intended  to  prevent  the  converter  be- 
coming "overheated  when  employed  for  a 
long  time  in  transforming  currents  of  high 
electro  motive  force."  Extracts  from  the 
specification  and  claims  are  copied  in  the 
margin.t 


t"The  core  is  preferably  composed  of 
thin  plates  of  soft  iron  .  .  .  separated 
individually  or  in  pairs  from  each  other  by 
thin  sheets  of  paper  or  other  insulating  ma- 
terial. .  .  .  The  plates  are  preferably 
constructed  with  two  rectangular  openings 
through  which  the  wires  pass. 
Each  group  of — say  five  or  six  plates-^is 
preferably  separated  from  the  succeeding 
group  by  air  spaces.  These  may  be  pro- 
duced by  passing  tubes,  which  may  be  of 
soft  iron  or  other  metal,  or  of  vulcanized 
fiber,  along  the  lengths  of  the  plates.  It 
may  be  sufficient  in  other  cases  to  block 
the  group  of  plates  apart  at  intervals  in- 
stead of  extending  the  tubes  the  entire 
length.  Preferably  also  the  primary  and 
secondary  coils  are  separated  from'  etuch 
other  in  a  similar  manner." 

Where  the  converter  is  to  be  used  in 
the  open  air,  the  tube  will  permit  a  free  cir- 
culation of  air  and  thus  aid  in  keeping  the 
converter  cool. 

It  may  be  preferred  in  some  instances  to 
surround  the  converter  with  some  oil,  or 
paraffin  or  other  suitable  material,  which 
will  assist  in  preserving  insulating  and  will 
not  be  injured  by  heating.  This  material, 
when  in  a  liquid  form,  circulates  through 
the  tubes  and  intervening  spaces  of  the 
coils  and  plates,  and  preserves  the  insula- 
tion, excludes  the  moisture,  and  cools  the 
converter. 

The  entire  converter  may  be  sealed  into 
an  inclosing  case  .  .  .  which  may  or 
may  not  contain  a  nonconducting  fiuid  or 
gass. 

"I  claim  as  my  invention   .  •  •  1   .  •  •; 

"4.  The  combination,  substantially  as  de- 
scribed, of  an  electric  converter  constructed 
with  open  spaces  in  its  core,  an  inclosing 
case,  and  a  nonconducting  fluid  or  gas  in 
said  case,  adapted  to  circulate  through  said 
spaces   and  about  the  converter." 


Robbins  v.  Illinois  Watch  Co.  27  C.  C.  A. 
21,  63  U.  S.  App.  404,  81  Fed.  957;  Hohorst 
V.  Hamburg- American  Packet  Co.  34  C.  C. 
A.  39,  63  U.  S.  App.  97,  91  Fed.  665; 
Kissinger-Ison  Co.  v.  Bradford  Belting  Co. 
69  C.  C.  A.  221,  123  Fed.  91;  Fullerton 
Walnut  Growers*  Asso.  v.  Anderson-Barn- 
Grover  Mfg.  Co.  92  C.  C.  A.  296,  166  Fed. 
443. 

The  damages  must  be  actual,  and  not 
speculative  (Rude  v.  Westcott,  130  U.  S. 
162,  32  L.  ed.  888,  9  Sup.  Ct.  Rep.  463)  ; 
and  certain  to  a  reasonable  degree,  or  the 
plaintiff  does  not  discharge  the  burden  de- 
volving upon  him  (Fullerton  Walnut  Grow- 
ers' Asso.  v.  Anderson-Barn-Grover  Mfg.  Co. 
92  C.  C.  A.  295,  166  Fed.  443) ;  where  no 
profits  are  shown  to  have  accrued  to  the  dQ- 
41  L.R.A.(N,S.l 


fendant  from  the  infringement,  equity  will 
not  decree  profits  against  him  by  way  of 
damages  or  as  a  penalty  (Root  v.  Lake 
Shore  &.  M.  S.  R.  Co.  106  U.  S.  189,  26  L. 
ed.  976;  Livingston  v.  Woodworth,  16  How. 
569,  14  L.  ed.  816). 

This  rule  is  modified  by  the  doctrine  of 
Wbstinghoube  Electric  &  Mfo.  Co.  v. 
Wagneb  Electbic  &  Mfq.  Co.  to  the  extent 
that  the  patentee  may  discharge  the  burden 
of  proof  by  showing  that  the  defendants, 
by  their  own  acts,  have  so  confused  the  prof- 
its derived  from  the  patent  infringed,  that 
it  is  impossible  to  separate  them  from  the 
profits  derived  from  the  manufacture  and 
sale  of  the  entire  article.  This  doctrine  is 
followed  in  Roth  v.  Harris,  197  Fed.  92». 
It  is  a  very  important  modification  of  tht 
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Referring  specially  to  the  Bpecifications 
and  claim  4,  which  is  here  involved^  and 
speaking  generally  rather  than  technically, 
it  will  be  seen  that  the  transformer  con- 
sisted of  a  core,  composed  of  groups  of  thin 
metal  plates,  so  plugged  apart  as  to  leave 
(a)  open  spaces  in  the  core.  The  primary 
and  secondary  wires  were  wound  through 
rectangular  openings  near  the  ends  of  these 
plates.  The  entire  appartus  was  then 
placed  in  a  case  filled  with  nonconducting 
oil,  which,  when  heated,  circulated  in  and 
aiound  the  transformer,  being  cooled  by 
contact  with  the  exterior  surface  of  the 
inclosing  box  or  receptacle.  This  invention 
proved  to  be  of  inunense  value  and  made 
it  possible  (112  Fed.  418,  422,  55  C.  C.  A. 
230,  117  Fed.  498)   to  transmit  and*  apply 


powerful  currents  so  as  to  produce  power 
and  light  at  a  great  distance  from  the 
generating  plant.  The  patent  was  utilized 
by  the  Union  Carbide  Company,  and  on 
I^Tay  10,  1900,  the  Westinghouse  Electric  & 
Manufacturing  Company,  as  assignee  of 
George  Westinghouse,  sued  that  company 
for  infringing  claim  4.  The  transformers, 
which  the  Carbide  Company  was  using  had 
been  sold  by  the  Wagner  Company.  As 
vendor  and  warrantor  the  latter  therefore 
defended,  and  admits  that  the  decree  (112 
Fed.  417)  of  November  11,  1901,  sustaining 
the  validity  of  claim  4,  is,  as  to  it  rea 
judicata.  That  decree  was  affirmed  May 
29,  1902  (55  C.  C.  A.  230,  117  Fed.  495)', 
and  on  June  24,  1902,  the  Westinghouse 
Company  brought  this  suit  (129  Fed.  604) 


general  rule,  and  to  a  great  extent  consti- 
tutes a  reversal  of  the  theory  upon  which 
many  of  the  earlier  cases  were  disposed  of, 
although  in  but  few,  if  any,  of  them,  was 
there  evidence  produced  showing  the  im- 
possibility of  apportioning  the  profits  be- 
cause of  the  acts  of  the  defendant  in  con- 
fusing the  patented  device  with  the  entire 
article,  or  confusing  his  profits  from  the  de- 
vice or  article  with  his  business  in  general. 
The  doctrine  of  Westinghouse  Elegtbio  & 
Mfg.  Co.  v.  Wagneb  Electbic  &  Mfg.  Co. 
may  therefore  properly  be  regarded  as  an 
important  departure  in  the  interest  of  jus- 
tice and  equity  from  the  riile  formerly  pre- 
vailing. 

In  this  connection  it  is  of  interest  to  note 
that  in  an  early  case  the  plaintiff  was  held 
entitled  to  recover  only  nominal  damages 
upon  a  report  of  the  master  as  to  the  profit 
of  the  defendant  from  the  infringement  of 
the  plaintiff's  patent,  where  the  report  was 
to  the  effect  that  the  profits  could  not  be 
computed  or  determined.  Fischer  v.  Hayes, 
39  Fed.  613. 

And  in  another  case  the  contention  was 
made  that  inasmuch  as  the  defendants  cm- 
ployed  in  the  construction  of  their  machines 
devices  free  to  their  use  and  also  the  com- 
plainant's device,  they  should  be  held  to  ac- 
count for  the  entire  profits  for  the  failure 
to  keep  separate  the  profits  derived  from  the 
use  of  complainant's  improved  device,  in- 
voking the  equity  rule  that  where  one 
wrongfully  mingles  his  goods  with  those  of 
another,  thus  rendering  them  wholly  undis- 
tinguishable  from  the  mass,  the  latter  is 
entitled  to  take  the  whole;  but  this  con- 
tention was  denied  as  not  applicable  to  an 
infringement  of  a  patent,  although  the  court 
conceded  that  that  unquestionably  is  the 
rule  with  respect  to  a  copyright,  where  the 
wrongdoer  has  mingled  in  the  book  matter 
to  which  the  copyright  does  not  extend  with 
matter  covered  by  the  copyright.  Kansas 
City  Hay  Press  Co.  v.  Devol,  127  Fed.  363, 
appeal  dismissed  in  70  C.  G.  A.  679,  137 
Fed.  1019. 

This  has  always  been  the  rule  as  to  copy- 
rights. Thus,  where  a  volume  contains  mat- 
ter to  which  a  copyright  could  not  properly 
41  L.R.A.(N.S.) 


extend,  which  is  incorporated  with  matter 
covered  by  a  copyright,  the  two  necessarily 
coming  together  when  the  volume  is  sold 
as  a  unit,  it  is  impossible  to  separate  the 
profits  on  the  one  from  the  profits  on  the 
other,  and  the  lawful  matter  being  useless 
without  the  unlawful,  and  it  being  the  de- 
fendants who  are  responsible  for  blending 
the  lawful  with  the  unlawful,  and  the  prof- 
its resulting  from  the  sale  of  the  book  as 
a  whole,  the  owner  of  the  copyright  is  en- 
titled to  recover  the  whole  thereof.  Calla- 
ghan  V.  Myers,  128  U.  S.  617,  32  L.  ed.  647, 
9  Sup.  Ct.  Rep.  177. 

This  is  also  the  doctrine  of  Mawman  v. 
Tegg,  2  Russ.  Ch.  385,  wherein  Lord  Eldon 
says:  ''If  the  parts  which  have  been  copied 
cannot  be  separated  from  those  which  are 
original  without  destroying  the  use  and 
value  of  the  original  matter,  he  who  has 
made  an  improper  use  of  that  which  did  not 
belong  to  him  must  suffer  the  consequences 
of  so  doing." 

In  an  early  case  the  doctrine  of  West- 
inghouse Electbic  &  Mfg.  Co.  v.  Wagneb 
Electbic  &  Mfg.  Co.  seems  to  have  been 
recognized;  the  court  asserting  that  if  de- 
fendants have  improved  their  machine  which 
infringed  the  plaintiff's  machine,  and  if 
any  of  the  profits  therefrom  are  properly 
credited  to  the  defendants'  improvement, 
they  do  not  belong  to  the  plaintiff;  but  as 
the  defendants  wrongfully  connected  the 
plaintiff's  improvement  with  their  own,  and 
they  caused  the  confusion  of  rights,  if  any 
portion  of  the  profits  are  properly  to  be 
credited  to  defendants'  improvements,  the 
burden  rests  upon  them  to  show  affirmative- 
ly that  fact,  and  how  much  of  those  profits 
ought  to  be  credited  to  those  improvements 
and  deducted  from  the  profits  of  the  sale 
of  the  whole  machine  as  improved.  Carter 
V.  Baker,  1  Sawy.  612,  Fed.  Cas.  No.  2,472. 

Notwithstanding  the  doctrine  of  West- 
inghouse Electbic  &  Mfg.  Co.  v.  Wagneb 
Electbic  &  Mfg.  Co.,  the  earlier  cases  still 
remain  of  considerable  importance,  since  it 
is  clear  that  plaintiff  must  first  show  the 
impossibility  of  apportioning  the  profits 
because  of  acts  of  the  defendant  in  confus- 
ing same,  in  order  to  place  himself  in  a 
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against  the  Wagner  Company,  praying  for 
damages  and  profits,  and  also  for  an  in- 
junction against  further  infringement. 

It  appeared  that  after  the  decree  in  the 
Carbide  Case  the  Wagner  Company  had  in- 
structed its  experts  to  build  a  transformer 
that  would  not  infringe  the  Westinghouse 
patent.  They  thereupon  devised  one,  re- 
ferred to  herein  as  type  M,  which  omitted 
the  (a)  open  spaces  in  the  core,  but  sub- 
stituted (b)  spaces  between  the  coil,  and 
(c)   spaces  between  the  coil  and  the  core. 

The  court  held  that  these  type  M  trans- 
formers, eliminating  spaces  in  the  core,  were 
not  an  infringement  of  claim  4,  and  there- 
upon refused  the  injunction.  129  Fed.  604. 
But  the  defendant  in  its  answer  admitted 
that  it  had  infringed  claim  4  by  the  man- 


ufacture of  transformers  which,  as  it  sub- 
sequently developed,  contained  openings  (a) 
ill  the.  core,  and  also  (b)  openings  between 
the  coils,  and  (c)  between  the  coil  and  core. 
The  case  was  therefore  referred  to  a  master 
to  state  an  account  of  damages  and  profits 
arising  from  the  infringement  of  claim  4 
prior  to  June  24,  1902. 

On  the  hearing  it  appeared  that  the  Wag- 
ner Company  manufactured  various  elec- 
trical appliances  that  had  been  made  in  the 
same  shop,  by  the  same  workmen,  and  under 
the  same  general  superintendence  as  that 
employed  in  making  the  transformers.  No 
account  had  been  kept  which  would  show 
the  cost  of  labor  and  shop  expenses  attrib- 
utable to  these  transformers.  Nor  was 
there  *  anything    on    the    books    indicating 


position  to  take   advantage   of  this   later 
doctrine. 

When   improvement   only   is   patented. 

The  earlier  cases  on  the  question  establish 
the  general  rule  that  where  a  patentee  seeks 
to  recover  profits  of  an  infringer  from  an 
infringement  of  a  patented  improvement 
of  some  article  theretofore  manufactured, 
and  which  has  a  commercial  value  in  it- 
self, extrinsic  of  the  improvement,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show 
that  the  defendant  has  made  profits  from 
the  use  of  the  infringing  improvement,  and 
to  designate  the  amount  thereof  from  the 
general  profits  of  the  defendant,  arising 
from  the  manufacture  and  sale  of  the  en- 
tire article,  or  he  can  recover  only  nom- 
inal damages.  (But,  as  heretofore  shown, 
this  rule  has  been  modified  by  Westing- 
house  Electric  &  Mfg.  Co.  v.  Wagneb 
Electric  &  Mfg.  Co.  to  the  extent  that, 
by  showing  inability  to  separate  the  profits 
upon  the  improvement  from  the  general 
profits,  because  of  the  confusion  of  the  prof- 
its by  the  defendant,  the  plaintiff  may  re- 
lieve himself  of  this  burden  of  proof,  and 
entitle  himself  to  the  entire  profits,  unless 
the  defendant  is  able  to  separate  same.) 

U.  S.— Littlefield  v.  Perry,  21  Wall.  205, 
22  L.  ed.  577;  Birdsall  v.  Coolidge,  93  U. 
8.  64,  23  L.  ed.  802;  Gould's  Mfg.  Co.  v. 
Cowing,  105  U.  S.  253,  26  L.  ed.  987 ;  Rob- 
ertson V.  Blake,  94  U.  S.  728,  24  L.  ed.  245; 
Garretson  v.  Clark,  111  U.  S.  120,  28  L.  ed. 
371,  4  Sup.  Ct.  Rep.  291;  McCreary  v. 
Pennsylvania  Canal  Co.  141  U.  S.  459, 
35  L.  ed.  817,  12  Sup,  Ct.  Rep.  40;  Key- 
stone Mfg.  Co.  V.  Adams,  151  U.  S.  139, 
38  L.  ed.  103,  14  Sup.  Ct.  Rep.  295. 

Fed. — Kirbv  v.  Armstrong,  10  Biss.  135, 
6  Fed.  80] ;  Calkins  v.  Bertrand,  10  Biss. 
445,  8  Fed.  755;  Bostock  v.  Goodrich,  26 
Fed.  819;  Tuttle  v.  Gaylord,  28  Fed.  97; 
Reed  v.  Lawrence,  29  Fed.  915;  Fay  v.  Al- 
len, 30  Fed.  446;  Roemer  v.  Simon,  24 
Blatchf.  396,  31  Fed.  41;  Mosher  v.  Jovce, 
2  C.  C.  A.  322,  6  U.  S.  App.  107,  51  Fed. 
441,  affirming  45  Fed.  205;  Hunt  Bros  Fruit 
Packing  Co.  v.  Cassidy,  3  C.  C.  A.  625,  7 
41  L.R.A.(N.S.) 


U.  S.  App.  424,  63  Fed.  257;  Elgin  Wind 
Power  &  Pump  Co.  v.  Nichols,  45  C.  C.  A- 
49,  105  Fed.  780;  Lattimore  v.  Hardsocg 
Mfg.  Co.  68  C.  C.  A.  287,  121  Fed.  986; 
Force  v.  Sawyer-Boss  Mfg.  Co.  131  Fed. 
884,  reversed  in  76  C.  C.  A.  102,  143  Fed. 
894;  Baker  v.  Crane  Co.  70  C.  C.  A.  486, 
138  Fed.  60,  reversing  60  C.  C.  A.  138,  126 
Fed.  1;  Westinghouse  v.  New  York  Air 
Brake  Co.  72  C.  C.  A.  61,  140  Fed.  545; 
Brown  v.  Lanyon  Zinc  Co.  102  C.  C.  A.  497, 
179  Fed.  309;  American  Street  Flushing 
Mach.  Co.  V.  St.  Louis  Street  Flushing 
Mach.  Co.  112  C.  C  A.  582,  192  Fed.  121; 
Burdell  v.  Denig,  2  Fisher,  Pat.  Cas.  588, 
Fed.  Cas.  No.  2,142;  Garretson  v.  Clark, 
4  Bann.  &  Ard.  636,  Fed.  Cas.  No.  6,250; 
Goulds'  Mfg.  Co.  V.  Cowing,  12  Blatchf. 
243,  Fed.  Cas.  No.  5,642;  Schillinger  ▼. 
Gunther,  15  Blatchf.  303,  Fed.  Cas.  No. 
12,457;  Star  Salt  Caster  Co.  v.  Crossman, 
4  Bann.  &  Ard.  666,  Fed.  Cas.  No.  13,320. 

But  where  the  invention  is  used  in  com- 
bination with  other  apparatus  not  covered 
by  the  patent,  and  which  augments  the  prof- 
its, the  burden  is  upon  the  patentee  to 
show  the  proportion  of  profits  to  be  at- 
tributed to  the  patent  only  where  the  defend- 
ant first  shows  that  the  peculiar  charac- 
teristic features,  or  some  substantial  part 
of  the  peculiarities,  of  the  former  patent, 
are  embodied  in  the  patented  article  sold, 
and  that  they  are  of  such  a  character  that 
they  probably  contribute  to  the  profits. 
And  it  is  not  sufficient  merely  to  show  that 
some  element  or  elements  of  a  combination 
found  in  the  former  patent  are  found  also 
in  the  infringing  article,  in  order  to  throw 
upon  the  plaintiff  the  burden  of  appor- 
tioning the  profits.  Cauda  Bros.  v.  Michi- 
gan Malleable  Iron  Co.  81  C.  C.  A.  420,  152 
Fed.  178. 

Where  the  entire  value  of  an  infringing 
machine  as  a  marketable  article  is  properly 
and  legally  attributable  to  the  patented 
improvement,  the  patentee  is  entitled  to 
all  the  profits  made  from  the  article  as  a 
whole. 

U.  S.— Root  V.  Lake  Shore  &  M.  S.  R.  Co. 
105  U.  S.  180.  26  L.  ed.  975;  Goulds'  Mfg. 
Co.   V.   Cowing,   105    U.  S,   253,   26   L.   ed. 
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what,  if  any,  profit  had  been  realized  from 
their  sales. 

The  gross  receipts  of  $2,314,744.75  were 
mingled.  The  books  only  showed  a  gross 
profit  of  about  8  per  cent,  but  it  appeared 
that  the  plant  had  grown  and  the  busi- 
ness had  extended  during  the  period  covered 
by  the  accounting.  There  was  testimony 
that  the  company  had  the  general  policy  of 
fixing  prices  at  a  figure  which  would  net 
25  per  cent.  The  master  made  an  elaborate 
analysis  of  the  data  as  to  fiat  cost  of  labor 
and  material,  shop  expenses,  and  oommis- 
sions  applicable  to  the  transformers.  From 
this  data  and  the  policy  of  the  company  he 
ultimately  reached  the  conclusion  that  the 
company  had  made  a  profit  of  $132,433  on 
the    $955,271.76    which    the    books    showed 


had  been  received  from  the  sale  of  several 
thousand  infringing  transformers.  But  at 
the  close  of  the  plaintiff's  testimony  the  de- 
fendant demurred  to  the  evidence  on  the 
ground  that  it  failed  to  show  that  any 
profit  had  been  made  in  the  sale  of  the  in- 
fringing transformers.  The  demurrer  was 
overruled.  The  defendant  then  claimed  that 
the  •infringing  transformers  contained  ele- 
ments of  the  patent  which  were  not  em- 
braced in  claim  4,  for  which  alone  this  suit 
was  proceeding,  and  that  no  profit  due  to 
those  elements  could  be  recovered  in  this 
case,  unless  the  plaintiff  apportioned  the 
gains  due  solely  to  claim  ^  It  also  offered 
evidence,  including  a  heat  test,  tending  to 
support  its  contention  that  a  transformer 
containing   only   the   elements   covered    by 


987;  Garretson  v.  Clark,  111  U.  &.  120,  28 
L.  ed.  371,  4  Sup.  Ct.  Rep.  291,  affirming 
16  Blatchf.  70,  Fed.  Cas.  No.  5,248;  Black 
V.  Thome,  111  U.  S.  122,  28  L.  ed.  372,  4 
Sup.  Ct.  Rep.  326;  Hurlbut  v.  Schillinger, 
130  U.  S.  456,  32  L.  ed,  1011,  9  Sup.  Ct. 
Rep.  584;  Crosby  Steam  Gage  &  Valve  Co. 
V.  Consolidated  Safety  Valve  Co.  141  U.  S. 
441,  454,  35  L.  ed.  809,  815,  12  Sup.  Ct.  Rep. 
49. 

Fed.— Fifield  v.  Whittemore,  33  Fed. 
835;  Tatum  v.  Gregory,  51  Fed.  446;  Hoke 
Engraving  Plate  Co.  v.  Schraubstadter,  53 
Fed.  817;  Heaton  Button-Fastener  Co.  v. 
Macdonald,  57  Fed.  648;  Coddington  v. 
Propfe,  112  Fed.  1016;  Piaget  Novelty  Co. 
▼.  Headley,  123  Fed.  897;  Westinghouse 
V.  New  York  Air  Brake  Co.  72  C.  C.  A.  61, 
140  Fed.  645;  P.  P.  Mast  &  Co.  v.  Superior 
Drill  Co.  83  C.  C.  A.  157,  154  Fed.  45. 

So,  if  the  entire  profits  are  attributable 
to  the  patented  device,  the  whole  thereof 
may  be  recovered  upon  an  accounting,  al- 
though the  device  is  merely  an  attachment 
to  a  complete  machine.  McSherry  Mfg.  Co. 
V.  Dowagiac  Mfg.  Co.  89  C.  C.  A.  26,  160 
Fed.  948  (spring  pressure  device  to  shoe 
grain  drill). 

The  question  whether  a  machine  would 
or  would  not  have  been  marketable  with- 
out the  patented  improvement  is  a  ques- 
tion of  fact;  and  while  depending  largely 
upon  opinion  evidence,  evidence  is  also 
competent  which  affords  a  comparison  of 
the  nature  and  extrinsic  value  of  the  im- 
provement which  it  introduces  into  the 
art  or  industry  in  which  the  machine  is 
employed,  and  this  has  generally  been  the 
decisive  test  in  determining  whether  or  not 
the  commercial  value  of  the  article  is  so 
attributable  to  the  improvement  as  to  en- 
title the  plaintiff  to  recover  the  entire 
profits  from  the  manufacture  or  sale  of  the 
article.  Thus,  in  Wales  v.  Waterburv  Mfg. 
Co.  41  C.  C.  A.  250,  101  Fed.  126,  the  court 
styled  the  article  without  the  patented  im- 
provement as  useless,  and  said  that  it  de- 
rived its  whole  value  from  the  patented 
part.  In  Goulds*  Mfg.  Co.  v.  Cowing,  105 
U.  S.  256,  26  L.  ed.  988.  the  court  said  that 
for  the  new  and  special  purpose  in  view, 
41  L.R.A.(N.S.)  42 


the  original  article  was  useless  without  the 
improvement.  In  Hurlbut  v.  Schillinger, 
130  U.  S.  456,  32  L.  ed.  1011,  9  Sup.  Ct. 
Rep.  584,  the  patented  improvement  in  a 
concrete  pavement  was  styled  a  very  valua- 
ble one,  and  it  was  said  that  the  infringing 
concrete  flagging  derived  its  entire  value 
from  the  use  of  the  plaintiff's  invention. 
In  Crosl)y  Steam  Gage  &  Valve  Co.  v.  Con- 
solidated Safety  Valve  Co.  141  U.  S.  441, 
35  L.  ed.  809,  12  Sup.  Ct.  Rep.  49,  the  im- 
provement was  a  safety  valve,  of  which 
the  court  said  that  compared  with  it,  the 
prior  art  presented  similarity  only  as  the 
anatomy  of  a  corpse  resembles  that  of  a 
living  being. 

But  it  is  sufficient  to  bring  an  article 
within  this  rule  if  the  machine,  as  im- 
proved by  the  patent,  had  a  special  value 
by  reason  of  its  adaptability  for  purposes 
for  which  it  was  intended  over  other  ma- 
chines open  to  the  infringer,  and  no  other 
machine  was  adapted  to  such  use.  Penfield 
v.  Potts,  61  C.  C.  A.  371,  126  Fed.  475. 

So,  where  the  invention  gives  to  the  arti- 
cle produced  by  the  defendant  its  value  as 
a  marketable  article,  and  is  necessary  to 
render  it  salable,  the  entire  profit  derived 
from  the  sale  of  the  article  is  recoverable; 
and  if  any  distinct  profit  is  derived  by  the 
defendant  from  the  addition  of  another  im- 
provement, the  burden  is  upon  him  to  show 
it.     Morss  V.  Union  Form  Co.  39  Fed.  468. 

And  this  rule  applies  where  the  in- 
fringer uses  in  his  infringing  machine  an 
essential  part  of  a  patented  device  without 
which  his  infringing  machine  would  be 
worthless.  And  it  is  not  an  adequate  an- 
swer to  a  demand  for  the  payment  of  his 
entire  profits  that  he  substituted  equiva- 
lents which  improved  the  work  of  the  cor- 
responding elements  of  the  infringed  ma- 
chine. Tuttle  V.  Claflin,  22  C.  C.  A.  138, 
45  U.  8.  App.  105,  76  Fed.  227,  certiorari 
denied  in  160  U.  S.  721,  41  L.  ed.  1187,  17 
Sup.  Ct.  Rep.  992. 

It  is  also  sufficient  to  show  that  defend- 
ant made  a  certain  profit  upon  the  in- 
fringing device  separate  from  the  mechan- 
ism to  which  the  device  is  intended  to  be 
attached.     Brinton  y.  Paxton,  67  C.  C.  A. 
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claim  4  was  of  little  utility;  that  it  oper- 
ated mainly  to  reduce  the  heat  in  the  core, 
when  it  was  much  more  important  to  keep 
the  coils  cool;  that  the  infringing  trans- 
formers* contained  spaces  (b)  between  the 
coils  and  (c)  between  coil  and  core  which, 
it  contended,  were  additions  and  noninfring- 
ing improvements,  contributing  to  the 
profits,  if  any  had  been  made.  * 

In  reply  and  to  disprove  the  defendant's 
contention,  the  plaintiff  relied,  among  other 
things,  on  the  fact  that,  upon  the  hearing 


of  t^e  application  to  enjoin  the  defendant 
from  manufacturing  transformers  contain- 
ing only  (b)  spaces  between  the  coil  and 
(c)  between  coil  and  core,  the  Wagner 
Company  had  contended  that  these  grooves 
or  channels  had  been  used  to  avoid  infringe- 
ment, although  they  "crippled  the  coils" 
and  actually  "lessened  the  electrical  ef- 
ficiency of  the  transformers." 

At  the  conclusion  of  the  lengthy  testi- 
mony, the  substance  of  which  is  barely  out- 
lined above,  the  master  found  from  the  evi- 


204,  134  Fed.  78;  Keep  ▼.  FuUer,  42  Fed. 
896.  • 

When  patent  covers  entire  machine. 

Where  the  profits  are  made  by  an  in- 
fringer by  the  use  of  an  article,  patented  as 
an  entirety,  he  is  responsible  to  the  pat- 
entee for  the  whole  of  such  profits,  unless 
he  can  show  that  a  portion  of  the  profits 
he  has  made  is  the  result  of  some  other 
thing  used  by  him;  but  the  burden  is  upon 
him  to  show  this  fact.  Orr  &  L.  Hardware 
Co.  V.  Murray,  89  C.  C.  A.  492,  163  Fed.  64. 

And  this  is  true  although  the  article  pat- 
ented is  composed  of  a  combination  of  ele- 
ments all  or  a  part  of  which  are  old;  it 
appearing  that  the  machine  or  article  pro- 
duced by  the  combination  practically  super- 
sedes all  other  machines  on  the  market  for 
the  purpose  for  which  it  is  used.  Roth  v. 
Harris,  197  Fed.  929;  Brookfield  v.  Novelt}' 
Glass  Mfg.  Co.  170  Fed.  830;  Novelty 
Glass  Mfg.  Co.  V.  Brookfield,  96  C.  C.  A. 
616,  170  Fed.  946. 

When  patent  covers  design. 

Where  the  infringement  is  of  a  patent  for 
a  design,  the  plaintiff  must  show  what 
profits  are  attributable  to  the  infringing 
design;  otherwise  he  is  entitled  to  recover 
only  nominal  damages.  Dobson  v.  Hart- 
ford Carpet  Co.  114  U.  S.  439,  29  L.  ed. 
177,  6  Sup.  Ct  Rep.  946;  Dobson  v.  Dor- 
nan,  118  U.  S.  10,  30  L.  ed.  63,  6  Sup.  Ct. 
Rep.  946;  Tomkinson  v.  Willets  Mfg.  Co. 
34  Fed.  636.  (But,  as  heretofore  shown, 
this  rule  is  modified  by  Westinohouse 
Electbic  &  Mfg.  Co.  v.  Wagneb  Elbctbio 
&  Mfo.  Co.  to  the  extent  that,  by  showing 
inability  to  separate  the  profits  attributa- 
ble to  the  infringing  device,  because  con- 
fused by  the  defendant  with  the  general 
profits,  the  plaintiff  may  relieve  himself 
of  this  burden  of  proof,  and  entitle  himself 
to  the  entire  profits,  unless  the  defendant 
is  able  to  separate  same.) 

Where  profits  confused  in  business. 

Where  the  invention  is  used  in  a  busi- 
ness (process  for  testing  oils),  to  recover 
any  part  of  the  defendant's  profits  from  his 
business,  the  plaintiff  must  show  what  por- 
tion of  the  profits  of  the  business  are  at- 
tributable to  the  invention.  Everest  v. 
Buffalo  Lubricating  Oil  Co.  31  Fed.  742. 
41  L.R.A.(N.S.) 


(But,  as  heretofore  shown,  this  rule  is 
modified  by  Westinghouse  Electeig  & 
Mfg.  Co.  v.  Wagneb  Electbic  k  Mfg.  Co. 
to  the  extent  that,  by  showing  inability  to 
separate  the  profits  attributable  to  the  in- 
vention, because  the  defendant  has  con- 
fused same  with  the  profits  from,  his  busi- 
ness, the  plaintiff  may  relieve  himself  from 
this  burden,  and  entitle  himself  to  the  en- 
tire profits,  unless  the  defendant  is  able 
to  separate  same.) 

So,  Where  the  profits  arise  from  the  use 
of  a  machine  which  infringed  the  patent, 
the  patentee  is  entitled  to  recover  only  for 
the  advantage  which  the  machine  used  gave 
the  defendant  over  other  known  and  acces- 
sible machines  used  for  a  similar  purpose. 
Locomotive  Engine  Safety  Truck  Co.  ▼. 
Pennsylvania  R.  Co.  6  Bann.  &  Ard.  614, 
2  Fed.  677;  Mowry  v.  Whitney,  14  Wall. 
620,  20  L.  ed.  860. 

It  is,  however,  sufiScient  if  the  plaintiff 
produce  evidence  tending  to  show  that  the 
unauthorized  use  by  the  defendant  of  the 
invention  produced  a  definite  saving.  In 
such  a  case  the  question  is  not  what  profits 
the  defendant  made  in  his  business  or  from 
his  manner  of  conducting  it,  but  what  ad- 
vantage did  he  derive  from  the  use  of  the 
patented  invention;  and  this  is  true  al- 
though the  general  business  of  the  defend- 
ant resulted  in  a  loss  rather  than  in  a 
profit.  Mowry  v.  Whitney,  14  Wall.  620, 
20  L.  ed.  860;  Elizabeth  v.  American  Nich- 
olson Pav.  Co.  97  U.  S.  126,  24  L.  ed.  1000; 
Illinois  C.  R.  Co.  v.  Turrill,  94  U.  S.  696, 
24  L.  ed.  238;  Root  v.  Lake  Shore  &  M.  6. 
R.  Co.  106  U.  S.  189,  26  L.  ed.  975 ;  Tilgh- 
man  v.  Proctor,  126  U.  S.  136,  81 
L.  ed.  664,  8  Sup.  Ct.  Rep.  894;  Camp- 
bell Y.  New  York,  81  Fed.  182;  Blake  v. 
Greenwood  Cemetery,  21  Blatchf.  222,  10 
Fed.  676. 

So,  where  the  infringing  machine  is  used 
in  the  infringer's  business,  tiie  benefit  de- 
rived from  the  unauthorized  use  of  the  pat- 
ent is  the  measure  of  damages;  and  when 
the  infringing  machine  contains  the  essen- 
tial part  of  the  patented  machine,  without 
which  the  former  would  be  worthless,  the 
patentee  is  entitled  to  the  whole  amount 
saved  by  the  use  of  the  machine  as  the 
profite  from  the  infringement.  Tuttle  y. 
Claflin,  22  C.  C.  A.  138.  46  U.  S.  App.  106, 
76  Fed.  227  (certiorari  denied  in  166  U. 
S.  721,  41  L.  ed.  1187,  17  Sup.  Ct.  Rep. 
992.)  A.  O.  & 
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denoe  and  under  the  decision  in  55  C.  C.  A. 
230,  117  Fed.  498,  binding  on  defendant, 
that  claim  4  was  an  entirety,  covering  not 
only  open  spaces  in  the  core,  but  the  use  of 
the  oil  in  a  dosed  receptacle  for  cooling 
the  transformer;  that  all  the  commercial 
value  of  those  sold  by  the  defendant  was 
due  to  the  use  of  claim  4  of  plaintiffs 
patent,  and  not  to  additions  made  by  the 
defendant.  He  recommended  that  a  decree 
should  be  entered  against  the  defendant  for 
$132,433.35,  "being  approximately  25  per 
cent  on  the  net  amount  of  the  sales  of 
infringing  transformers  after  deducting 
eommissions  and  fixing  the  factory  cost  at 

40  per  cent." 

llie  defendant  filed  many  exceptions, 
among  others: 

"That  the  complainant  has  not  shown 
what  was  the  profit  made  by  defendant  on 
its  transformers,  due  to  the  patented  in- 
vention of  claim  4,  as  distinguished  and 
segregated  from  the  other  features  con- 
tained in  said  transformers.*' 

There  were  also  numerous  exceptions  as 
to  the  master's  method  of  stating  the  ac- 
count. These  and  others  were  not  specifical- 
ly passed  on  because  the  circuit  court  and 
the  circuit  court  of  appeals  (one  judge  dis- 
senting) held  (97  C.  C.  A.  621,  173  Fed. 
361)  that  claim  4  was  a  limited,  detailed 
claim;  that  the  additions  made  by  the  de- 
fendant were  noninfringing  and  valuable  im- 
provements which  contributed  to  the 
profits;  that  the  burden  of  apportionment 
was  upon  plaintiff,  and,  having  failed  to 
separate  profits,  it  was  only  entitled  to  a 
decree  for  nominal  damages.  The  court 
(one  judge  dissenting)  also  affirmed  the  de- 
cree that  type  M  was  not  an  infringement 
of  claim  4. 

Messrs.  Thomas  B.  Kerr  and  Paul 
Bakewell,  for  petitioner: 

The  burden  of  proof  was  on  respondent 
to  show  what  profits,  if  any,  were  due  to 
the  additional  spaces 

Elizabeth  y.  American  Nicholson  Pav.  Co. 
97  U.  S.  141,  24  L.  ed.  1006;  Hurlbut  v. 
Schillinger,  130  U.  S.  456,  472,  32  L.  ed. 
1011,  1016,  9  Sup.  Ct.  Rep.  584;  Crosby 
Steam  Gage  &  Valve  Co.  v.  Consolidated 
Safety  Valve  Co.  141  U.  S.  454,  35  ».  ed. 
815,  12  Sup.  Ct.  Rep.  49;  Root  v.  Lake 
Shore  &  M.  8.  R.  Co.  105  U.  S.  203,  26  L. 
ed.  980;  Brennan  &  Co.  v.  Dowagiac  Mfg. 
Co.  89  C.  C.  A.  392,  162  Fed.  475 ;  Orr  &  L. 
Hardware  Co.  v.  Murray,  89  C.  C.  A.  492, 
103  Fed.  55. 

Mr.  MelYllle  Church,   for  respondent: 

The  burden  of  proof  is  on  complainant 
to  show  profit  due  to  improvement  covered 
by  claim  4. 

Mosher  y.  Joyce,  2  C.  C.  A.  322,  6  U.  8. 

41  ^.R,A.(N,S.) 


App.  107,  51  Fed.  441;  Tomkinson  v.  Wil- 
lets  Mfg.  Co.  34  Fed  536;  Robbins  v.  lUi- 
nois  Watch  Co.  27  C.  C.  A.  21,  53  U.  S. 
App.  404,  81  Fed.  957;  Brickill  y.  New 
York,  50  C.  C.  A.  1,  112  Fed  65;  Lattimore 
V.  Hardsocg  Mfg.  Co.  58  C.  C.  A.  287,  121 
Fed.  986;  Gary  Mfg.  Co.  v.  De  Haven,  71 
C.  C.  A.  388,  139  Fed. '262;  Westinghouse  v. 
New  York  Air  Brake  Co.  72  C.  C.  A.  61, 
140  Fed.  545;  Force  v.  Sawyer-Boss  Mfg. 
Co.  75  C.  C.  A.  102,  143  Fed.  894;  Cauda 
Bros.  v.  Michigan  Malleable  Iron  Co.  81 
C.  C.  A.  420,  152  Fed.  178 ;  Illinois  C.  R.  Co. 
V.  Turrill,  94  U.  S.  695,  24  L.  ed.  238; 
Goulds'  Mfg.  Co.  V.  Cowing,  105  U.  S.  253, 
26  L.  ed.  987;  Garretson  v.  Clark,  111  U. 
S.  120,  28  L.  ed.  371,  4  Sup.  Ct.  Rep.  291; 
Black  V.  Thome,  111  U.  S.  122,  28  L  ed. 
372,  4  Sup.  Ct.  Rep.  326;  Dobson  v.  Hart- 
ford Carpet  Co.  114  U.  S.  439,  29  L.  ed. 
177,  5  Sup.  Ct.  Rep  945;  McCreary  v.  Penn- 
sylvania Canal  Co.  141  U.  S.  459,  35  L.  ed. 
817,  12  Sup.  Ct.  Rep.  40. 

Mr.  Justice  Ijamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  statute  makes  the  decision  of  the 
circuit  court  of  appeals  final  in  patent 
cases,  and  the  plaintiff's  petition  for  the 
writ  of  certiorari  herein  was  not  granted 
for  the  purpose  of  re-examining  the  court's 
ruling  that  defendant's  type  M  transformer 
was  not  an  infringement  of  claim  4  of  the 
Westinghouse  patent.  The  writ  was  issued 
in  view  of  the  holding  that,  though  the  mas- 
ter found  that  the  defendant  had  made  a 
profit  of  $132,000  from  the  sale  of  infring- 
ing transformers,  the  plaintiff  could  yet 
only  recover  $1,  because  it  failed  to  separate 
the  profits  made  by  its  patent  from  those 
made  by  the  defendant's  addition. 

1.  The  question  as  to  who  has  the  burden 
of  proof  in  cases  like  this  is  one  of  great 
practical  importance,  and  constantly  arides 
in  patent  cases.  There  has  been  much  con- 
troversy on  the  subject  and  a  confiict  in  the 
decisions.  The  authorities  cited  in  the 
briefs  of  the  two  litigants,  and  others  bear- 
ing on  the  subject,  have  been  examined,  but 
we  shall  not  undertake  to  separately  review 
them,  for  they  disagree  not  so  much  as  to 
the  rule  as  to  its  application.  It  will  be 
sufficient  for  the  present  purposes  to  say 
thai^ 

(a)  Where  the  infringer  has  sold  or  used 
a  patented  article,  the  plaintiff  is  entitled 
to  recover  all  of  the  profits. 

(b)  Where  a  patent,  though  using  old 
elements,  gives  the  entire  value  of  the  com- 
bination, the  plaintiff  is  entitled  to  recover 
all  the  profits.  Hurlbut  v.  Schillinger,  130 
U.  S.  472,  32  L.  ed.  1016,  9  Sup.  Ct.  Rep. 
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(c)  Where  profits  are  made  by  the  use  of 
an  article  patented  as  an  entirety,  the  in- 
fringer is  liable  for  all  the  profits  "unless 
he  can  show — and  the  burden  is  on  him  to 
show — ^that  a  portion  of  them  is  the  result 
of  some  other  thing  used  by  him."  Eliza- 
beth v.  American  Nicholson  Pav.  Co.  97 
U.  S.  127,  24  L.  ed.  1002. 

(d)  But  there  are  many  cases  in  which 
the  plaintiff's  patent  is  only  a  part  of  the 
machine  and  creates  only  a  part  of  the 
profits.  His  invention  may  have  been  used 
in  combination  with  valuable  improvements 
made,  or  other  patents  appropriated  by  the 
infringer,  and  each  may  have  jointly,  but 
unequally,  contributed  to  the  profits.  In 
such  case,  if  plaintiff's  patent  only  created 
a  part  of  the  profits,  he  is  only  entitled  to 
recover  that  part  of  the  net  gains.  He  must 
therefore  "give  evidence  tending  to  separate 
or  apportion  the  defendant's  profits  and  the 
patentee's  damages  between  the  patented 
feature  and  the  unpatented  features,  and 
such  evidence  must  be  reliable  and  tangible, 
and  not  conjectural  or  speculative;  or  he 
must  show,  by  equally  reliable  and  satis- 
factory evidence,  that  the  profits  and  dam- 
ages are  to  be  calculated  on  the  whole  ma- 
chine, for  the  reason  that  the  entire  value 
of  the  whole  machine,  as  a  marketable  arti- 
cle, is*  properly  and  legally  attributable  to 
the  patented  feature,"  Garretson  v.  Clark, 
111  U.  S.  121,  28  L.  ed.  371,  4  Sup.  Ct.  Rep. 
291. 

The  real  controversy  arises  in  applying 
this  principle  to  those  cases  where  it  is  im- 
possible to  separate  the  single  profit  into  its 
component  parts. 

2.  In  considering  the  question  presented 
by  the  record  here,  it  is  to  be  borne  in  mind 
that  Congress  has  legislated  (Rev.  Stat. 
§  4921,  U.  S.  Comp.  Stat.  1901,  p.  3396) 
with  a  view  of  affording  the  patentee  ample 
redress  against  the  infringer.  It  not  only 
makes  the  latter  liable  for  damages, — some- 
times three-fold  damages, — but  for  all 
profits  derived  from  the  use  or  sale  of  plain- 
tiff's invention.  The  rule  as  to  the  burden 
of  proof  has,  however,  been  so  applied  that 
this  statutory  right  has  been  often  nullified 
by  those  infringers  who  had  ingenuity 
enough  to  smother  the  patent  with  improve- 
ments belonging  to  themselves  or  to  third 
persons.  In  such  cases  the  greater  the 
wrong,  the  greater  the  immunity;  the  great- 
er the  number  of  improvements,  the  greater 
the  difficulty  of  separating  the  profits.  And 
if  that  difficulty  could  only  be  converted  into 
an  impossibility,  the  defendant  retained  all 
of  the  gains,  because  the  injured  patentee 
could  not  separate  what  the  guilty  infringer 
bad  made  impossible  of  separation. 

Manifestly  such  consequences  demonstrate 
that  either  the  rule  or  its  application  is 
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wrong.  The  rule  is  sound,  for  it  but  an- 
nounces the  general  proposition  that  the 
plaintiff  must  prove  its  case  and  carry  the 
burden  imposed  by  law  upon  every  person 
seeking  to  recover  money  or  property  from 
another.  But  the  principle  must  not  be 
pressed  so  far  as  to  override  others  equally 
important  in  the  administration  of  justice. 
It  may  serve  to  illustrate  the  rule  and  its 
limitations,  if,  at  the  risk  of  stating  the 
obvious,  we  apply  it  to  the  various  steps  of 
this  case. 

The  plaintiff  proved  its  patent,  and  that 
it  had  been  infringed  by  the  defendant  in 
the  manufacture  of  several  thousand  trans- 
formers, which  sold  for  $955,000.  The 
patent  was  itself  evidence  of  the  utility  of 
claim  4,  and  the  defendant  was  estopped 
from  denying  that  it  was  of  value.  Lehn- 
beuter  v.  Holthaus,  105  U.  S.  94,  26  L.  ed. 
939.  But  no  matter  how  great  its  pre- 
sumptive or  actual  value,  it  did  not  follow 
that  the  defendant  had  made  a  profit  by 
the  sale  of  the  infringing  transformers. 
And  so,  having  sued  for  profits,  the  West- 
inghouse  Company  was  under  the  burden 
of  showing  they  had  been  made.  This  it 
did  to  the  satisfaction  of  the  master,  who 
found  that  the  defendant  had  netted  $132,- 
000  from  their  sale. 

The  defendant  then  had  the  right  either 
to  disprove  the  plaintiff's  case,  or  to  offer 
evidence  in  mitigation,  or  both.  According- 
ly it  submitted  evidence  tending  to  show 
that  the  spaces  added  by  the  defendants 
were  noninfringing  and  valuable  improve- 
ments which  had  contributed  to  the  making 
of  the  profits.  In  reply  the  Westinghouse 
Company  insisted  that  claim  4  was  an 
entirety,  covering  a  circulatory  system  in 
and  around  a  transformer  placed  in  an  oil- 
filled  receptacle;  that  it  embraced  the  "in- 
tervening spaces  in  the  coil"  because  at  least 
a  part  of  the  coil  was  in  the  core;  that  if 
these  spaces  were  held  not  to  be  infringe- 
ments, they  had  in  fact,  as  employed  by 
the  defendant,  added  nothing  to  the  profits, 
but,  on  the  contrary,  had  crippled  the  coil 
and  lessened  the  electrical  efficiency  of  the 
transformer.  129  Fed.  607.  For  that  rea- 
son the  plaintiff  contended  that  it  had 
shown  that  all  the  gains  were  "legally 
attmbutable  to  the  patented  feature."  Gar- 
retson V.  Clark,  111  U.  S.  121,  28  L.  ed. 
371,  4  Sup.  Ct.  Rep.  291;  Elizabeth  v. 
American  Nicholson  Pav.  Co.  97  U.  S.  127 
(6),  24  L.  ed.  1002:  Crosby  Steam  Gage  & 
Valve  Co.  v.  Consolidated  Safety  Valve  Co. 
141  U.  S.  464,  36  L.  ed.  815,  12  Sup.  Ct. 
Rep  49;  Keystone  Mfg.  Co.  v.  Adams,  151 
U.  S.  144,  145,  38  L.  ed.  104,  105,  14  Sup. 
Ct.  Rep.  295.  This  view  was  sustained  by 
the  master.  But  if  it  be  assumed,  as  was 
found  to  be  the  fact  by  the  court,  that  the 
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spaces  were  noninfringing  and  valuable  im- 
provements, it  may  then  have  prima  facie 
appeared  that  these  changes  had  contributed 
to  the  profits.  If  so,  the  burden  of  appor- 
tionment was  then  logically  on  the  plain- 
tiff, since  it  was  only  entitled  to  recover 
such  part  of  the  commingled  profits  as  was 
attributable  to  the  use  of  its  invention. 

3.  Lindley,  L.  J.,  said  in  Siddell  v.  Vick- 
ers,  9  Rep.  Pat.  Cas.  162,  that  there  ''was 
no  form  of  account  more  difficult  to  w^ork 
out  that  an  account  of  profits."  But  that 
is  no  reason  why  the  plaintiff  should  be 
denied  its  rights.  The  problem  here,  though 
different,  was  in  many  respects  analogous 
to  that  presented  in  those  cases  in  which 
it  is  necessary  to  separate  the  interstate 
from  the  intrastate  earnings  made  by  a 
railroad  where  the  same  track,  rolling  stock, 
depots,  and  labor  are  employed  at  the  same 
time  in  making  gross  receipts.  These  com- 
mingled expenses  must  be  apportioned  be- 
tween the  two  classes  of  earnings  in  order 
to  determine  whether  the  intrastate  rate 
is  confiscatory.  The  courts,  "while  recog- 
nizing the  impossibility  of  reaching  a  con- 
clusion that  is  mathematically  exact,"  have, 
in  addition  to  all  the  other  evidence  bear- 
ing on  the  question,  received  "the  testimony 
of  experts  as  to  the  relative  costs  of  doing 
a  local  and  thorough  business."  Chicago,  M. 
k  St.  P.  R  Co.  V.  Tompkins,  176  U.  S.  178, 
44  L.  ed.  422,  20  Sup.  C^.  Rep.  336.  The 
converse  is  true.  What  is  permissible  in  an 
effort  to  separate  costs  may  also  be  done 
in  a  patent  case  where  it  is  necessary  to 
separate  profits.  Root  v.  Lake  Shore  &  M. 
S.  R.  Co.  106  U.  S.  198,  26  L.  ed.  978.  See 
also  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  802,  19  L.  ed.  570.  In  effect,  this 
was  attempted  in  the  present  case.  Wit- 
nesses who  had  been  in  the  employment 
of  the  defendant,  and  who  had  kept  the 
books,  purchased  the  material,  superintend- 
ed the  construction,  and  fixed  the  price 
of  the  transformers,  were  not  able  to  show 
that  profits  had  been  made,  and  conse- 
quently were  not  able  to  show  what  part 
of  the  pi'ofits  was  attributable  to  the  patent 
and  what  to  the  additions,  if  found  to  be 
noninfringing  and   valuable   improvements. 

4.  Having,  by  books  and  other  dat'a, 
proved  to  the  satisfaction  of  the  master  the 
existence  of  profits,  the  plaintiff  had  carried 
the  burden  imposed  by  law,  and  established 
every  element  necessary  to  entitle  it  to  a 
decree,  except  one.  As  to  that,  the  act  of 
the  defendant  had  made  it  not  merely  diffi- 
cult but  impossible  to  carry  the  burden  of 
apportionment.  But  plaintiff  offered  evi- 
dence tending  to  establish  a  legal  equivalent. 
It  had  proved  the  existence  of  a  fact  which, 
whether  treated  as  a  rule  of  evidence  or  as 
a  matter  of  substantive  law,  would  entitle 
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it  to  a  decree  for  all  the  profits.  The 
method  was  different  from  that  mentioned 
in  the  second  branch  of  the  rule  in  the  Gar- 
retson  Case,  111  U.  S.  121,  28  L.  ed.  371, 
4  Sup.  Ct.  Rep.  291,  but  the  plaintiff  had 
now  presented  proof  to  demonstrate  its 
right  to  the  whole  of  the  fund  because  of 
the  fact  that  the  defendant  had  inextricably 
commingled  and  confused  the  parts  compos- 
ing it.  This  result  would  not  be  in  conflict 
with  the  principle  which,  in  the  first  in- 
stance, imposed  the  burden  of  proof  on  the 
plaintiff,  but  merely  gave  legal  effect  to  a 
new  fact  which,  as  a  matter  of  law,  entitled 
the  patentee  to  a  particular  judgment.  It 
presented  a  case  where  the  court  was  called 
on  to  determine  the  liability  of  a  trustee  ex 
maleficiOy  who  had  confused  his  own  gains 
with  those  which  belonged  to  the  plaintiff. 
One  party  or  the  other  must  suffer.  The 
inseparable  profit  must  be  given  to  the  pat- 
tentee  or  infringer.  The  loss  had  to  fall 
on  the  innocent  or  the  guilty.  In  such  an 
alternative  the  law  places  the  loss  on  the 
wrongdoer. 

5.  It  is  said,  however,  that  the  rule  does 
not  apply  to  patent  cases.  Why  it  should 
be  limited  does  not  appear.  It  is  admitted 
that  an  injunction  may  be  granted  against 
selling  infringing  devices,  even  though  the 
result  will  be  to  prevent  the  defendant  from 
using  valuable  appliances  confused  with  the 
patented  device.  And  Lord  Eldon  treated 
this  conceded  right  to  enjoin  as  an  appli- 
cation of  the  rule  relating  to  the  confusion 
of  goods.  He  therefore  restrained  the  pub- 
lication of  a  book,  a  large  portion  of  which 
was  original,  because  copyright  matter  was 
incorporated  therein,  saying  in  Mawman  v. 
Tegg,  2  Russ.  Ch.  390: 

"As  to. the  hard  consequences  which  would 
follow  from  granting  an  injunction  when  a 
very  large  proportion  of  the  work  is  un- 
questionably original,  I  can  only  say  that 
if  the  parts  which  have  been  copied  cannot 
be  separated  from  those  which  are  original, 
without  destroying  the  use  and  value  of  the 
original  matter,  he  who  has  made  an  im- 
proper use  of  that  which  did  not  belong  to 
him  must  suffer  the  consequence  of  so  do- 
ing." 

This  case  was  cited  and  approved  in 
Callaghan  v.  Myers,  128  U.  S.  658,  32  L. 
ed.  569,  9  Sup.  Ct.  Rep.  177,  where  the 
infringer,  who  had  blended  his  own  with 
copyright  matter,  in  a  volume  which  sold 
for  a  profit,  was  made  to  "abide  the  conse- 
quences on  the  same  principle  that  he  who 
has  wrongfully  produced  a  confusion  of 
goods  must  alone  suffer."  In  one  of  these 
cases  the  original  matter  was  less,  and  in 
the  other  more,  than  that  unlawfully  ap- 
propriated. In  both,  as  in  patent  cases,  the 
infringer  was  a  "trustee  for  the  plaintiff  in 
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respect  of  profits."  Root  v.  Lake  Shore  k 
M.  S.  R.  Co.  105  U.  S.  214,  26  L.  ed.  984. 
And  the  liability  is  not  lessened  because  the 
confusion  is  due  to  a  wrongful  appropria- 
tion by  a  trustee  de  son  tort,  instead  of 
carelessness  of  a  trustee  lawfully  appointed. 
Nor  is  it  limited  to  those  cases  where  the 
patented  device  is  shown  to  have  pre- 
ponderated in  the  creation  of  the  profits. 
The  owner  of  a  small  part  of  the  fund  is  as 
much  entitled  to  the  protection  of  the  law 
as  the  owner  of  a  larger  share.  The  rule, 
however,  is  not  intended  to  penalize,  the  in- 
fringer, nor  to  give  the  patentee  profits  to 
which  he  is  clearly  not  entitled.  So  that 
where,  by  general  evidence,  expert  testi- 
mony, or  otherwise,  it  is  shown  that  his 
patent  is  of  relatively  small  value,  it  will 
often  be  possible  to  prove  that,  at  the  ut- 
most, it  could  not  have  contributed  to  more 
than  a  given  amount  of  the  profits.  Lup- 
ton  V.  White,  16  Ves.  Jr.  432-440,  10  Re- 
vised Rep.  94, 2  Mor.  Min.  Rep.  430.  In  such 
cases,  except  possibly  against  one  who  had 
concealed  or  destroyed  evidence  or  been 
guilty  of  gross  wrong,  the  plaintiff's  re- 
covery cannot  exceed  the  amount  thus 
proved,  even  though  it  be  impossible  other- 
wise more  precisely  to  apportion  the  profits. 

6.  But  when  a  case  of  confusion  does  ap- 
pear,— ^when  it  is  impossible  to  make  a 
mathematical  or  approximate  apportion- 
ment,— ^then,  from  the  very  necessity  of  the 
case,  one  party  or  the  other  must  secure 
the  entire  fundi  It  must  be  kept  by  the 
infringer  or  it  must  be  awarded  by  law  to 
the  patentee.  On  established  principles  of 
equity,  and  on  the  plainest  principles  of 
justice,  the  guilty  trustee  cannot  take  ad- 
vantage of  his  own  wrong.  The  fact  that 
he  may  lose  something  of  his  own  4s  a  mis- 
fortune which  he  has  brought  upon  himself ; 
and  if,  as  argued,  the  fund  may  have  been 
made  by  the  use  of  other  patents  also,  for 
which  he  may  be  liable  in  another  case,  it  is 
again  a  misfortune  which  he  has  brought 
upon  himself  and  an  instance  of  a  double 
wrong  causing  double  liability.  He  cannot 
appeal  to  a  court  of  conscience  to  cast  the 
loss  upon  an  innocent  patentee  and  by  ju- 
dicial decree  repeal  the  provision  of  Rev. 
Stat.  §  4921,  U.  S.  Comp.  Stat.  1901,  p. 
3395,  which  declares  that,  in  case  of  in- 
fringement, the  complainant  shall  be  en- 
titled to  recover  the  "profits  to  be  ac- 
counted for  by  the  defendant." 

This  conclusion  is  said  to  be  in  conflict 
with  the  Garretson  and  other  decisions, 
which,  it  is  claimed,  justify  the  conclusion 
that  the  defendant  is  entitled  to  retain  all 
of  the  profits,  even  where  the  patentee  is 
unable  to  make  an  apportionment.  Warren 
V.  Keep,  155  U.  S.  265,  39  L.  ed.  144,  15 
Sup.  Ct.  Rep.  83.  An  analysis  of  the  facts 
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of  those  cases  will  show  that  they  do  not 
sustain  so  extreme  a  doctrine.  For  they 
deal  with  instances  where  the  plaintiff  ap- 
parently  relied  on  the  theory  that  the 
burden  was  on  the  defendant,  and  for  that, 
or  other  reasons,  made  no  attempt  whatever 
to  separate  the  profits.  None  of  the  cases 
cited  discuss  the  rights  of  the  patentee  who 
has  exhausted  all  available  means  of  ap- 
portionment, who  has  resorted  to  the  books 
and  employees  of  the  defendant,  and  by 
them,  or  expert  testimony,  proved  that  it 
was  impossible  to  make  a  separation  of  the 
profits.  This  distinction  between  difficulty 
and  impossibility  is  involved  in  the  ruling 
by  the  circuit  court  of  appeals  of  the  sixth 
circuit  in  Brennan  &  Co.  v.  Dowagiac  Mfg. 
Co.  89  C.  C.  A-  396,  162  Fed.  476,  where 
the  Garretson  Case  was  distinguished,  and 
the  court  said: 

"In  the  present  case  the  infringer's  con- 
duct has  been  such  as  to  preclude  the  belief 
that  it  had  derived  no  advantage  from  the 
use  of  the  plaintiff's  invention.  ...  In 
these  circumstances,  upon  whom  is  the  bur> 
den  of  loss  to  fall?  We  think  the  law  an- 
swers this  question  by  declaring  that  it 
shall  rest  upon  the  wrongdoer,  who  has  so 
confused  his  own  with  that  of  another  that 
neither  can  be  distinguished.  It  is  a  bitter 
response  for  the  court  to  say  to  the  inno- 
cent party,  Hfou  have  failed  to  make  the 
necessary  proof  to  enable  us  to  decide  how 
much  of  these  profits  are  your  own;'  for 
the  party  knows,  and  the  court  must  see, 
that  such  a  requirement  is  impossible  to 
be  complied  with.  The  proper  remedy  to 
be  applied  in  such  cases  is  that  stated  by 
Chancellor  Kent  in  Hart  v.  Ten  Eyck,  2 
Johns.  Ch.  62,  108  where  he  said:  'The  rule 
of  law  and  equity  is  strict  and  severe  on 
such  occasion.  .  .  .  All  the  incon- 
veniences of  the  confusion  is  thrown  upon 
the  party  who  produces  it,  and  it  is  for  him 
to  distinguish  his  own  property  or  lose  it.' " 

It  may  be  argued  that,  in  its  last  analy- 
sis, that  is  but  another  way  of  saying  that 
the  burden  of  proof  is  on  the  defendant. 
And  no  doubt  such,  in  the  end,  will  be  the 
practical  result  in  many  cases.  But  such 
burden  is  not  imposed  by  law;  nor  is  it  so 
shifted  until  after  the  plaintiff  has  proved 
the  existence  of  profits  attributable  to  his 
invention,  and  demonstrated  that  they  are 
impossible  of  accurate  or  approximate  ap- 
portionment. If  then  the  burden  of  sep- 
aration is  cast  on  the  defendant,  it  is  one 
which  justly  should  be  borne  by  him,  as  he 
wrought   the   confusion. 

7.  This  conclusion  would  apparently  re- 
sult in  a  decree  in  favor  of  the  appellant. 
But  such  an  order,  under  the  peculiar  facts 
of  this  case,  would  operate  to  deprive  the 
defendant  of  the-  right  to  a  ruling  on  the 
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exceptions  filed  to  the  report.  The  master 
held  that  the  entire  commercial  value  of 
the  transformer  was  due  to  the  invention 
covered  by  claim  4,  and  that  therefore  all 
the  profits  belonged  to  the  Westinghouse 
Company.  The  court,  on  the  other  hand, 
found  that  the  defendant's  additions  were 
not  infringements,  and  had  contributed  to 
the  profits,  and  that  because  of  the  failure 
to  make  a  separation  the  plaintiff  was  en- 
titled only  to  nominal  damages.  For  this 
reason  it  did  not  specifically  pass  on  de- 
fendant's exceptions.  Other  questions  of 
law  and  fact  involved  in  the  accounting 
were  not  considered.  Neither  the  court  nor 
the  master  discussed  the  question  of  ap- 
portionment, and  the  record  does  not  afford 
satisfactory  data  for  entering  a  final  de- 
cree. This  no  doubt  arises  from  the  fact 
that  both  parties  relied  so  entirely  upon 
their  theory  that  the  burden  was  on  the 
other,  that  facts  were  not  proved  which 
might  otherwise  have  been  established.  The 
decree  is  therefore  reversed  and  the  case 
remanded,  with  power  to  hear  and  de- 
termine motions  to  amend  the  pleadings, 
and  with  directions  that  the  ease  be  recom- 
mitted to  a  master  for  a  new  hearing  on  all 
the  questions  involved  in  the  original  ref- 
erence, and,  on  evidence  already  submitted 
and  such  additional  testimony  as  may  be 
offered,  for  further  proceedings  not  in- 
consistent with  this  opinion. 


WEST   VIRGINIA   SUPREMB  OOX7RT 
OF  APPBAIiS. 

UNION  BANK  &  TRUST  COMPANY 

V. 

LONG  POLE  LUMBER  COMPANY,  Plff. 

in  Err. 

(70  W.  Va.  668,  74  S.  B.  674.) 

Principal  and  agent  —  termination  of 
relation  —  continued  authority. 

1.  On  the  termination  of  an  agency,  per- 

Headnotes  by  Poffenbargeb,  J. 


rions  who  have  dealt  with  *  the  principal 
through  the  agent  may  continue  to  do  so, 
in  the  absence  of  knowledge  of  the  fact, 
and,  as  to  them,  such  acts  of  the  former 
agent  will  bind  the  principal. 

Same  —  corporate  relations. 

2.  The  general  principles  of  the  law  of 
agency  apply  to  private  corporations  and 
their  officers. 

Same  —  notice  —  publication. 

3.  To  protect  itself  against  subsequent  ac- 
tions on  its  behalf  by  an  officer  or  agent 
whose  powers  have  been  terminated,  as  to 
persons  with  whom  it  had  previously  trans- 
acted business  through  him,  a  private  cor- 
poration must  give  notice  of  the  termina- 
tion of  his  powers,  unless  actual  knowledge 
thereof  has  otherwise  been  obtained  by  such 
persons.  Mere  publication  of  the  fact  in  a 
newspaper  is  insufficient. 

Corporation  —  act  of  ofllcer  —  concla- 
siveness. 

4.  If  a  thing  done  by  an  officer  of  a  cor- 
poration is  part  and  parcel  of  its  general 
and  ordinary  business,  and  he  apparently 
has  the  general  management  and  control  of 
its  business,  it  is  within  his  apparent  au- 
thority, and  binds  his  principal  m  favor  of 
a  third  person,  relying  in  good  faith  upon 
such  authority  in  tne  transaction. 

Principal  and  agent  —  beneficial  act  -« 
estoppel. 

6.  A  principal,  benefited  by  an  author- 
ized act  of  his  agent,  cannot  deny  the  au- 
thority of  the  agent  to  do  the  act  from 
which  such  benefit  accrued,  without  first 
having  restored  the  property  or  other  thing 
so  acquired,  or  paid  to  the  injured  party 
the  value  thereof. 

Witness  —  agent  —  anthority. 

6.  On  an  issue  as  to  the  authority  of  an 
agent,  he  is  a  competent  witness,  and  may 
testify  to  acts  done  on  behalf  of  his  prin- 
cipal and  the  tatter's  knowledge  thereof,  in 
favor  of  a  third  person,  even  though  such 
third  person  is  not  shown  to  have  had 
knowledge  thereof. 

Principal  •—  liability  for  act  of  agent. 

7.  A  third   person  may  ^cover   from  a  ' 
principal  on  a  contract  made  by  the  agent, 
on  proof  of  apparent  authority  in  the  lat- 
ter, within  the  scope  of  which  the  act  in 
question  is  included. 

(March  26,  1912.) 


Note.  —  Necessity  and  mi/ficiency,  as  be- 
tween  principal  and  third  person  of 
notice  of  termination  of  agency  hy 
act  of  the  parties. 

This  note  is  confined  strictly  to  the  mat- 
ter of  notice  of  the  termination  of  an  agency 
by  the  act  of  the  parties;  and  it  therefore 
excludes  cases  generally  involving  the  ques- 
tion as  to  notice  of  special  instructions  or 
other  circumstances  which  impose  a  re- 
striction upon  a  general  agency.  Nor  does 
it  include  the  question  of  the  termination 
of  an  agency  by  the  death  of  the  principal. 
The  distinctiveness  of  this  question  may  be 
41  L.R.A.(N.S.) 


emphasized  by  one  or  two  illustrative  cases. 
For  instance,  in  indorsing  the  principle  that 
the  death  of  the  principal  per  ae  terminates 
the  agency,  the  court,  in  Travers  v.  Crane, 
16  Cal.  12,  points  out  that  in  the  case  oi 
mere  revocation  it  is  the  fault  of  the  prin- 
cipal if  notice  is  not  given  to  third  persons, 
and  that  therefore  the  principal  is  bound 
by  the  agent's  act,  upon  the  doctrine  of  es- 
toppel; but  that,  in  the  case  of  the  death 
of  the  principal,  there  is  no  one  to  be  es- 
topped or  bound.  This  case  was  followed 
in  Ferris  v.  Irving,  28  Cal.  645.  An  ad- 
ditional reason  for  a  difi'erent  rule  in  the 
case  of  termination  of  the  agency  by  death 
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F?  RROR  to  the  Circuit  Court  for  Mercer 
!i  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  of  a  note  made  by  defendant's 
president  in  renewal  of  notes  previously 
discounted  by  it.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sexton  &  Roberts  and  RItx  & 
Ritz,  for  plaintiff  in  error: 

Before  a  principal  can  be  bound  by  the 
unauthorized  acts  of  an  agent,  because  he 
is  held  out  as  having  authority  to  do  the 
acts,  it  must  appear  that  the  principal 
held  the  agent  out  as  having  the  authority 
which  he  exercised,  and  that  he  was  so 
held  out  to  the  party  with  whom  be  con- 
tracted as  agent,  or  was  so  held  out  to  the 
knowledge  of  the  party  with  whom  he  con- 
tracted. 


Dyer  v.  Duffy,  39  W.  Va.  148,  24  L.R,A. 
339,  19  S.  E.  540;  31  Cyc.  1663;  Craw- 
ford V.  Whittaker,  42  W.  Va.  430,  26  S. 
£.  516;  Third  Nat.  Bank  v.  Laboringman's 
Mercantile  k  Mfg.  Co.  66  W.  Va.  446,  49 
S.   E.  544. 

If,  at  the  time  Newenham  indorsed  the 
name  of  Long  Pole  Lumber  Company  on  the 
note  sued  on,  he  was  no  longer  an  officer 
of  said  company,  the  said  company  could 
not  be  held  liable  on  the  note  by  reason 
of  the  indorsement. 

Wheeling  Ice  &  Storage  Co.  v.  Conner, 
61  W.  Va.  Ill,  56  S.  E.  982. 

Messrs.  Sanders  A  Crockett,  for  defend- 
ant in  error: 

Even  if  Newenham,  as  president  and 
general  manager  of  the  defendant,  did  not 
have  express  authority  to  execute  and  in- 


of  the  principal  is  found  in  Lewis  v.  Kerr, 
17  Iowa,  73,  which  adopts  the  following 
language  of  the  Maine  supreme  court  in 
Harper  v.  Little,  2  Me.  14,  11  Am.  Dec.  25: 
"In  the  case  of  a  revocation,  the  power 
continues  good  against  the  constituent,  till 
notice  is  given  to  the  attorney;  but  the 
instant  the  constituent  dies,  the  estate  be- 
longs to  his  heirs  or  devisees  or  creditors; 
and  their  rights  cannot  be  devested  or  im- 
paired by  any  act  performed  by  the  attor- 
ney after  death  has  happened;  the  attorney 
then  being  a  stranger  to  them,  and  having 
no  control  over  their  property."  Rule  re- 
iterated in  Vance  v.  Anderson,  39  Iowa,  426. 

The  note  also  excludes  cases  involving 
particular  classes  of  what  may  be  regarded 
as  agency  in  a  broad  sense,  such  as  public 
officers,  executors  and  administrators, 
guardians,  trustees,  factors,  and  brokers. 
To  these  may  be  added  members  of  a  part- 
nership, and  the  question  of  the  necessity 
of  notice  of  the  firm's  dissolution.  The  lat- 
ter question  is  incidentally  touched  upon 
in  the  note  in  32  L.R.A.(N.S.)  255,  as  to 
the  power  of  a  member  of  a  dissolved  firm 
to  bind  the  other  members  by  a  note  given 
*  in  payment  of  s  firm  debt.  As  to  the  neces- 
sity of  actual  notice  of  retirement  of  a  mem- 
ber of  a  firm  to  relieve  the  retiring  mem- 
ber from  liability  on  an  obligation  renewed 
after  his  retirement,  see  the  note  in  4  L.R.A. 
(N.S.)    800. 

Nor  does  the  note  include  cases  of  the 
liability  of  the  husband  for  necessaries  fur- 
nished to  the  wife,  and  of  the  necessity,  in 
order  to  escape  liability,  that  he  serve  no- 
tice that  he  will  not  be  liable  for  debts  con- 
tracted by  her.  One  phase  of  t)iis  ques- 
tion, namely,  the  liability  for  necessaries 
furnished  the  wife  while  living  with  the 
husband,  is  discussed  in  the  note  in  65 
L.ILA.  629. 

Necessity. 

It  is  said  in  31  Cyc.  1235,  that  "under 
the  doctrine  of  equitable  estoppel,  two  per- 
sons may  find  themselves  charged  with  all 
the  consequences  of  agency  as  to  third  per- 
41  L.R.A.(N.S.) 


sons,  when,  as  between  themselves,  there 
exists  as  a  matter  of  fact  no  agency  at  all, 
or  no  agency  for  the  particular  purpose  in 
question.  Strictly  speaking,  agency  by  es- 
toppel should  be  limited  to  cases  in  which 
there  is  no  real,  but  only  an  apparent, 
agency;  for  when  an  actual  agency  is 
shown,  whether  by  express  or  implied  ap- 
pointment, it  is  quite  unnecessary  to  invoke 
the  aid  of  estoppel."  The  writer  was  here 
referring  to  the  creation  or  assumption  of 
the  relation  of  agency,  and  his  discussion, 
of  course,  did  not  relate  to  the  matter  of 
the  continuation  of  the  relation  as  to  third 
persons,  notwithstanding  its  termination  as 
between  the  principal  and  agent.  It  is  with 
this  question  that  the  present  note  deals. 

It  is  settled  that  the  acts  of  an  agent  after 
his  authority  has  been  revoked  bind  a  prin- 
cipal as  against  third  persons,  who,  in  the 
absence  of  notice  of  the  revocation  of  the 
agent's  authority,  rely  upon  its  continued 
existence.  The  cases  are  practically  unani- 
mous on  this  general  rule,  and  most  of  them 
summarily  state  it  as  if  it  were  an  axiom. 

V.  Harrison,  12  Mod.  346;  Trueman 

V.  Loder,  11  Ad.  &  El.  589,  9  L.  J.  Q.  B. 
N.  S.  165,  3  Perry  k  D.  667;  Pole  v.  Leask, 
9  Jur.  N.  S.  829,  33  L.  J.  Ch.  N.  S.  155,  8 
L.  T.  N.  8.  645;  Curlewis  v.  Birkbeck,  3 
Post.  &  F.  894;  Ex  parte  Bright,  2  Deacon 
k  C.  Bankr.  Cas.  8;  Hatch  v.  Coddington, 
95  U.  S.  48,  24  L.  ed.  339 ;  Johnson  v.  Chris- 
tian. 128  U.  S.  374,  32  L.  ed.  412,  9  Sup. 
Ct.  Rep.  87;  Wheeler  v.  McGuire,  86  Ala. 
398,  2  L.R.A.  808,  5  So.  190;  VanDusen  v. 
Star  Quartz  Min.  Co.  36  Cal.  671,  95  Am. 
Dec.  209,  3  Mor.  Min.  Rep.  26;  Swinnerton 
V.  Argonaut  Land  k  Development  Co.  112 
Cal.  375,  44  Pac.  719;  Stockton  Ice  Co.  v. 
Argonaut  Land  k  Development  Co.  —  Cal. 
— ,  66  Pac.  885;  Fellows  v.  Hartford  k  N. 
Y.  S.  B.  Co.  38  Conn.  197:  Biirch  v.  Ameri- 
cus  Grocery  Co.  126  Ga.  163,  63  S.  E.  1008; 
Bazemore  v.  A.  B.  Small  Co.  9  Ga.  App. 
29,  70  S.  E.  261 :  Feldman  v.  Shea,  6  Idaho, 
717,  59  Pac.  537;  Diversy  v.  Kellogg.  44 
Til.  114,  92  Am.  Dec.  154;  Murphy  v.  Otten- 
heimer,  84  III.  39,  26  Am.  Rep.  424;  Meeker 
V.  Mannia,  162  111.  203,  4(  N.  £.  397;  Howe 
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dorse  notes  on  behalf  of  the  defendant,  it 
permitted  him  to  do  so,  and  thereby  held 
him  out  to  the  public,  and  to  the  plaintiff 
in  particular,  as  possessing  such  authority, 
and  his  transactions  with  the  plaintiff  are 
therefore   binding   on   the   defendant. 

First  Nat.  Bank  v.  Kimberland,  16  W. 
Va.  566:  Smith  v.  Lawson,  la  W.  Va.  213, 
41  Am.  Rep.  688;  4  Thomp.  Corp.  §  6260; 
Second  Nat.  Bank  v.  Pottier  &  S.  Mfg.  Co. 
24  Jones  k  S.  216,  18  N.  Y.  S.  R.  964,  2 
N.  Y.  Supp.  644;  2  Cook,  Corp.  6th  ed. 
§  716;  G.  V.  B.  Min.  Co.  v.  First  Nat. 
Bank,  36  C.  C.  A.  633,  96  Fed.  23;  Hadden 
V.  Natchaug  Silk  Co.  84  Fed.  83. 

Plaintiff  dealt  with  Newenham  while  he 
was  the  president  and  general  manager  of 
defendant,  and  its  authorized  agent,  and 
had  no  knowledge  or  notice   that   he  was 


not  still  the  president  and  general  man- 
ager of  the  defendant  at  the  time  he  in- 
dorsed the  defendant's  name  on  the  note, 
and  his  acts  are  therefore  binding  on  de- 
fendant. 

Reinhard,  Agency,  §  163;  31  Cyc,  1306; 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  1220;  Spen- 
cer V.  Wilson,  4  Munf.  130;  Smith  v.  Wat- 
son, 82  Va.  712,  1  S.  £.  96;  Gragg  v.  Home 
Ins.  Co.  139  Ky.  472,  107  S.  W.  321;  Claflin 
V.  Lenheim,  66  Nl  Y.  301;  Dickinson  v. 
Dickinson,  25  Gratt.  321. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

This  writ  of  error  involves  the  propriety 
of  rulings  on  evidence  and  instructions  in 
a  controversy  as  to  the  liability  of  a  cor- 
poration, the  plaintiff  in  error,  as  indorser 


Mach.  Co.  V.  Simler,  69  Ind.  307;  Ulrich 
V.  McCormick,  66  Ind.  243;  North  Chicago 
Rolling  Mill  Co.  v.  Hyland,  94  Ind.  448; 
Foelliuger  v.  Leh,  110  Ind.  238,  11  N.  E. 
289;  Miller  v.  Miller,  4  Ind.  App.  128,  30 
N.  E;  636;  Springfield  Engine  &  Thresher 
Co.  V.  Kennedy,  7  Ind.  App.  502,  34  N.  E. 
856;  Flannery  v.  O'Brien,  6  Ky.  L.  Rep. 
667  (abstract)  ;  Bergerot  v.  Farish,  9  Rob. 
(La.)  346;  Girard  v.  Hirsch,  6  La.  Ann. 
651;  Caldwell  v.  Neil  Bros.  21  La.  Ann. 
342,  99  Am.  Dec.  738;  Harper  v.  Little,  2 
Me.  14,  11  Am.  Dec.  26  (recognized)  ;  Jones 
v.  Farley,  6  Me.  226;  Bernard  v.  Torrance, 
6  Gill  &  J.  383;  Andrews  v.  Clark,  72  Md. 
396,  20  Atl.  429;  Packer  v.  Hinckley  Loco- 
motive W^orks,  122  Mass.  484;  Lamothe  v. 
St.  Louis  Marine  R.  &  Dock  Co.  17  Mo. 
204;  Kilpatrick  v.  Wiley,  197  Mo.  123,  95 
S.  W.  213  (arguendo)  ;  Fanning  v.  Cobb, 
20  Mo.  App.  577;  Waters-Pierce  Oil  Co.  v. 
Jackson  Junior  Zinc  Co.  98  Mo.  App.  324, 
73  S.  W.  272;  Webster  v.  Wrav,  17  Neb. 
579,  24  N.  W.  207;  Arnold  v.  Stevenson,  2 
Nev.  234  (arguendo)  ;  Davis  v.  Lane,  10  N. 
H.  156  (arguendo);  Beard  v.  Kirk,  UN. 
H.  397;  Capen  v.  Pacific  Mut.  Ins.  Co.  25 
N.  J.  L.  67,  64  Am.  Dec.  412;  Williams  v. 

Birbeck,  Hoffm.  Ch.  359;  Loomis  v.  , 

19  Wend.  641;  Claflin  v.  Lenheim,  66  N. 
Y.  301 ;  Barkley  v.  Rensselaer  &  L.  R.  Co. 
71  N.  Y.  205;  Gelpcke  v.  Quentell,  74  N. 
Y.  599  (letter  of  credit) ;  Rice  v.  Isliam,  4 
Abb.  App.  Dec.  37;  Vail  v.  Judson,  4  E. 
D.  Smith,  165;  Marsh  v.  Gilbert,  4  Thomp. 
&  C.  269;  Doctor  v.  Gilmartin,  4  Daly,  206, 
6  N.  Y.  S.  R.  296;  Riggs  v.  Warner,  27  N. 
Y.  Week.  Dig.  488,  12  N.  Y.  S.  R.  753 ;  Ma- 
rine Bank  v.  Butler  Colliery  Co.  1  Silv. 
Sup.  Ct.  155,  5  N.  Y.  Supp.  291,  affirmed 
without  opinion  in  126  N.  Y.  695,  26  N.  E. 
76 J;  Knox  V.  Schoenthal,  36  N.  Y.  S.  R. 
595,  13  N.  Y.  Supp.  7;  Vogcl  v.  Weissmann, 
23  Misc.  256,  51  N.  Y.  Supp.  173;  Stevens 
V.  Schroeder,  40  App.  Div.  590,  58  N.  Y. 
Supp.  52;  Lynch  v.  Rabe,  28  Misc.  215,  69 
N.  Y.  Supp.  109;  Cosmopolitan  Range  Co. 
▼.  Midland  R.  Terminal  Co.  44  App.  Div. 
467,  60  N.  Y.  Supp.  973 ;  Bennett  Piano  Co. 
V.  Scace,  130  App.  Div.  281,  114  N.  Y.  Supp. 
41  L.R.A.(N.S.) 


324;  Easton  y.  Ellis,  1  Handy  (Ohio)  70 
(recognized)  ;  Ish  v.  Crane,  13  Ohio  St. 
674(o2H(er),  former  appeal  8  Ohio  St.  520; 
Cassiday  v.  M'Kenzie,  4  Watts  &  S.  282, 
39  Am.  Dec.  76  (holding  rule  applicable  in 
case  of  death  of  principal) ;  Morgan  v.  Stell, 

5  Binn.  305;  Schlater  v.  Winpenny,  75  Pa. 
321  (recognized)  ;  Barrett  v.  Bemelmans, 
163  Pa.  122,  29  Atl.  756  (recognized)  ;  Per- 
rine  v..  Jermyn,  163  Pa.  497,  30  Atl.  202; 
Grasselli  Chemical  Co.  v.  Biddle  Purchasing 
Co.  22  Pa.  Super.  Ct.  426;  Edinburgh-Amer- 
ican Land  Mortg.  Co.  v.  Noonan,  11  S.  D. 
141,  76  N.  W.  298;  Murdock  v.  Leath,  10 
Heisk.  166  (arguendo)  ;  Fabian  Mfg.  Co. 
v..  Newman,  —  Tenn.  — ,  62  S.  W.  218 
(recognized) ;  Donnan  y.  Adams,  30  Tex. 
Civ.  App.  615,  71  S.  W.  580  (recognized); 
Buch  V.  Van  Ness,  12  Vt.  83  (recognized)  ; 
Michigan  Ins.  Co.  v.  Leavenworth,  30  Vt. 
11  (recognized)  ;  Watts  v.  Kavanagh,  35 
Vt.  34  (recognized)  ;  Tier  v.  Lampson,  35 
Vt.  179,  82  Am.  Dec.  634-  Bradish  v.  Bel- 
knap, 41  Vt.  172;  Spencer  v.  Wilson,  4 
Munf.  130;  Werner  Co.  v.  Calhoun,  56  W. 
Va.  246,  46  S.  E.  1024  (q.  v,  as  cited  in 
Union  Bank  &.  T.  Co.  v.  Long  Pole  Lum- 
BEB  Co.) ;  Johnson  v.  Youngs,  82  Wis.  107, 
61  N.  W.  1095. 

And  this  general  rule  is  as  summarily  and 
unanimously  applied  in  favor  of  third  per- 
sons who  deal  with  insurance  agents  with- 
out notice  of  the  revocation  of  their  au- 
thority. Marsden  v.  City  &  County  Assur. 
Co.  L.  R.  1  C.  P.  232,  1  Harr.  &  R.  53,  35 
L.  J.  C.  P.  N.  S.  60,  12  Jur.  N.  S.  76,  13 
L.  T.  N.  S.  465,  14  Week.  Rep.  106;  South- 
em  L.  Ins.  Co.  v.  McCain,  96  U.  S.  84,  24 
L.  ed.  653;  Etennett  v.  Maryland  F.  Ins.  Co. 
14  Blatchf.  422,  Fed.  Cas.'No.  1,321;  Con- 
tinental F.  Ins.  Co.  V.  Brooks,  131  Ala.  614, 
30  So.  876;  Burlington  Ins.  Co.  v.  Threl- 
keld,  60  Ark.  539,  31  S.  W.  265;  Water- 
town  F.  Ins.  Co.  v.  Rust,  141  III.  85,  30  N. 
E.  772;  Merchants'  Ins.  Co.  v.  Oberman,  99 
III.  App.  357;  Clark  v.  National  Union  F. 
Ins.  Co.   169   111.  App.  256;    Sprinprfield  F. 

6  M.  Ins.  Co.  V.  Davis,  18  Kv.  L.  Rep.  654, 
37  S.  W.  582;  Gragg  v.  Home  Ins.  Co.  139 
Ky.  472,  107  S.  W.  321;  Re  Pelican  Ins.  Co. 
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of  a  certain  note,  made  by  its  president  in 
renewal  of  others  previously  discounted  by 
it. 

It  is  a  single  note  for  a  balance  of  $2,- 
628.60,  remaining  due  and  unpaid  June  24, 
1908,  on  some  of  the  following  notes: 
Jamestown  Veneer  Door  Company,  $738.56; 
F.  L.  Knowles,  $500;  James  H.  Cranwell, 
$560;  James  H.  Cranwell,  $720;  Wakefield 
Manufacturing  Company,  $200;  Toler  k 
Sons,  $314;  and  J.  W.  Holloway  k  Com- 
pany, $769.70, — all  payable  to  Soble  Broth- 
ers,  assigned  to  the  Long  Pole  Lumber 
Company,  and  by  it  discounted  at  the  Union 
Bank  &  Trust  Company  October  15,  1907; 
and  the  following  notes:  Century  Furni' 
ture  Company,  $252.52;  Crouch  k  Beahen 
Company,  $216.53;   and  Jamestown  Veneer 


Door  Conipany,  $400,  likewise  payable, 
signed,  and  discounted,  November  6,  1907. 
Between  those  dates  and  June  24,  1908, 
some  of  these  notes  were  wholly  and  others 
partially  paid.  Some  of  them  or  portions 
thereof  were  combined  in  a  new  note,  exe- 
cuted by  Soble  Brothers,  payable  to  W.  J. 
Newenham,  president  of  the  company,  and 
indorsed  successively  by  him  and  the  com- 
pany. This,  with  others  of  the  original 
notes  wholly  or  partially  unpaid,  consti- 
tuted the  balance  for  which  Soble  Broth- 
ers, then  executed  their  note,  payable  In 
sixty  days,  to  Newenham,  who,  until  the 
0th  day  of  the  same  month,  had  been  presi- 
dent of  the  Long  Pole  Lumber  Company. 
He  indorsed  it  in  his  individual  name, 
wrote  the  name  of  the  lumber  company  on 


47  La.  Ann.  935,  17  So.  427;  Sutherland  y. 
Federal  Ins.  Co.  97  Miss.  345,  52  So.  689; 
McNeilly  v.  Continental  L.  Ins.  Co.  66  N. 
y,  23 ;  New  York  Cent.  Ins.  Co.  v.  National 
Protection  Ins.  Co.  20  Barb.  468  (special 
instructions);  Marshall  v.  Reading  F.  Ins. 
Co.  78  Hun,  83,  60  N.  Y.  S.  R.  820,  29  N. 
Y.  Supp.  334;  Walrath  v.  Hanover  F.  Ins. 
Co.  139  App.  Diy.  407,  124  N.  Y.  Supp. 
54  (recognized)  ;  Braswell  y.  American  L. 
Ins.  Co.  75  N.  C.  8;  ^tna  Ins.  Co.  v.  Stam- 
baugh-Thompson  Co.  76  Ohio  St.  138,  118 
Am.  St.  Rep.  834,  81  N.  E.  173;  Wilson  v. 
Commercial  Union  Assur.  Co.  51  S.  C.  540, 
64  Am.  St.  Rep.  700,  29  S.  E.  245 ;  Mtnti  L. 
Ins.  Co.  V.  Hanna,  81  Tex.  487,  17  S.  W.  36. 
There  are  cases  in  which  it  is  declared 
that  an  agency  once  begun  is  presumed  to 
continue,  in  the  absence  of  proof  to  the 
contrary,  but  such  cases  have  not  been  in- 
cluded unless  it  was  found  that  they  went 
further  and  discussed  the  question  as  to  the 
necessity  and  sufficiency  of  notice  to  third 
persons  to  overcome  the  presumption  of 
continuance. 

• 

Applications  of  the  rule — generally. 

The  principal  may  be  liable  for  the  acts 
of  the  agent  after  revocation  of  his  author- 
ity, to  third  persons  who  have  never  dealt 
with  him  previously,  if  they,  in  common 
with  the  public  at  large,  were  justified  in 
believing  that  such  agency  existed.,  and  had 
no  notice  of  its  revocation.  Wheeler  v.  Mc- 
Guire,  86  Ala.  398,  2  L.R.A.  808,  5  So.  190. 
And  this  is  especially  so  where,  after  the 
revocation,  the  agent  is  permitted  to  deal 
with  the  goods  in  his  own  name,  and  in  a 
manner  indicating  that  he  is  the  owner. 
Curlewis  v.  Birkbeck,  3  Fost.  k  F.  894. 

And  the  principle  that  notice  is  neces- 
sary to  persons  who  have  previously  dealt 
with  the  agent  will  apply  to  relieve  the 
third  person  from  liability  for  goods  stolen 
from  the  principal  by  the  former  agent, 
who  sold  them  and  received  the  money,  to 
the  exclusion  of  the  principle  that  a  thief 
cannot  acquire  any  title  to  stolen  property, 
and  can  confer  no  title  thereto  upon  his 
vendee,  although  the  latter  may  be  a  pur- 
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chaser  in  good  faith.     Miller  y.  Miller,  4 
Ind.  App.  128,  30  N.  E.  535. 

And  it  has  been  held  that  the  liability  of 
a  trust  estate  for  supplies  furnished  its 
general  agent  for  the  maintenance  of  slaves 
was  not  affected  by  the  fact  that  the  slaves 
had  been  leased  outright  to  the  agent,  where 
no  notice  of  that  fact  had  been  gpiven.  Mont- 
gomery y.  Eveleigh,  1  McCori,  Eq.  267. 

And  an  employer  who  leases  his  plant  to 
his  former  agent,  who  operates  it  in  the 
former's  name  without  his  consent,  is  lia- 
ble for  the  subsequent  services  of  an  em- 
ployee who  continues  to  work  in  the  plant 
without  knowledge  of  the  change.  North 
Chicago  Rolling  Mill  Co.  y.  Hyland,  94  Ind. 
448. 

So,  an  insured  who  tenders  a  premioin 
to  a  former  agent  without  having  received 
the  notice  customarily  sent  out  by  the  com- 
pany of  a  change  of  agencies  has  a  reason- 
able time  thereafter  to  find  the  new  agent 
and  pay  his  premium.  Seamans  v.  North- 
western Mut.  L.  Ins.  Co.  1  McCrary,  508, 
3  Fed.  325.  To  the  same  effect  is  Briggs  y. 
National  L.  Ins.  Co.  11  Fed.  458.  . 

.  But  it  is  held  that  where  an  insurance 
company  has  ceased  to  do  business,  and  has 
terminated  the  authority  of  its  agent,  the 
latter's  promise  to  renew  a  policy,  although 
possibly  constituting  the  proper  h&B'iB  of  an 
action  against  the  agent  in  favor  of  the 
promisee,  who  had  no  knowledge  of  the  revo- 
cation, does  not  warrant  an  action  against 
the  company,  as  it  could  not  be  bound  thereby 
after  it  had  ceased  to  do  business.  This  re- 
sult was  'reached  in  Montross  v.  Roger  Wil- 
liams Ins.  Co.  49  Mich.  477,  13  N.  W.  823. 
in  which  the  court  said  that  the  case  did 
not  come  within  the  principle  of  those  cases 
where  a  payment  made  in  good  faith  to  one 
who  had  been  an  agent  might  be  held  good, 
in  the  absence  of  knowledge  of  a  revocation 
of  the  authority. 

And  the  doctrine  that  one  who  has 
dealt  with  an  agent  in  a  matter  within  his 
authority  has  a  right  to  assume,  in  subse- 
quent dealings  with  him,  unless  otherwise 
informed,  that  the  agency  continues,  does 
not  apply  to  a  case  where  the  agent  of  an 
undisclosed    principal    afterwards   embarks 
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the  back  of  it,  and  gave  it  to  the  bank  in 
exchange  lor  the  remaining  notes.  Defense 
to  this  action  on  said  last-mentioned  note 
it  found  upon  the  hypothesis  of  lack  of 
authority  in  Newenham  to  indorse  it  for 
and  on  behalf  of  the  Long  Pole  Lumber 
Comply,  which,  it  is  said,  neither  the  by- 
laws nor  any  course  of  conduct,  known  to 
the  defendant  in  error,  conferred,  while  he 
was  president,  and  which,  of  course,  he  did 
not  possess  after  his  resignation,  made  and 
accepted  June  9,  1908.  In  opposition  to 
this  denial  of  authority,  a  by-law  and  con- 
duct are  relied  upon  as  conferring  it,  sup- 
plemented by  lack  of  notice  to  the  bank  of 
termination   thereof  by  resignation. 

The  only  evidence  adduced  to  prove  no- 
tice of  the  termination  of  such  authority 


as  Newenham  had  was  oral  testimony  to 
the  publication  of  a  notice  of  the  resigna- 
tion in  a  newspaper.  That  is  wholly  in- 
sufficient, in  the  absence  of  proof  that  it 
was  seen  and  read  by  the  agents  of  the 
bank,  who  deny  that  they  ever  saw  it.  On 
the  termination  of  an  agency,  persons  who 
have  dealt  with  the  principal  through  the 
agent  may  continue  to  do  so,  in  the  ab- 
sence of  knowledge  of  the  fact,  and  the 
principal  will  be  bound  by  the  acts  of  the 
former  agent  as  fully  as  if  his  authority 
had  not  ceased.  Spencer  Y.  Wilson,  4 
Munf.  130;  Smith  v.  Watson,  82  Va.  712, 
1  S.  £.  96;  Clark  &  S.  Agency,  p.  414, 
§  173;  31  Cyc.  1305;  1  Am.  &  £.  Enc. 
Law,  1220.  The  dlity  of  the  principal  to 
notify  third  persons  of  the  termination  of 


in  a  new  enterprise  in  his  own  name. 
Illston  V.  Evans,  27  App.  Div.  447,  50  N. 
Y.  Supp.  82. 

And  this  doctrine  has  no  application  be- 
yond the  agent's  claims  of  authority.  Bau- 
douine  v.  Qrimes,  64  Iowa,  370,  20  N.  W. 
476. 

Therefore,  notwithstanding  a  .principal 
has  honored  drafts  drawn  by  his  agent  and 
indorsed  by  a  third  person,  he  cannot  be 
held  liable  by  such  tnird  person,  who  be- 
came accommodation  indorser  of  a  draft 
drawn  by  the  agent  after  his  discharge, 
where  the  agent  represented  merely  that  he 
had  authority  to  draw  upon  the  principal, 
and  not  that  he  had  authority  to  procure 
accommodation  indorsers.  Baudouine  v. 
Grimes,  supra,  followed  in  Groneweg'  t. 
Kusworm,  76  Iowa,  237,  39  N.  W.  288. 

Transactions  initiated  before  revocation. 

Where  a  transaction  is  initiated  by  the 
agent  before  the  revocation  of  his  author- 
ity, the  principal  would,  a  fortiori,  seem  to 
be  bound  to  give  notice  of  th^  revocation. 
While  the  decisions  do  not  state  such  a 
situation  to  be  mor?  favorable  to  the  ap- 

glication  of  the  principle,  they  do,  of  course, 
old  that  notice  is  necessary  in  such  cir- 
cumstances. 

Thus,  one  may  bind  the  principal  by  ac- 
cepting an  offer  without  notice  of  the  re- 
vocation of  the  agency,  the  offer  having  been 
made  by  the  agent  in  the  line  of  his  au- 
thority, and  before  the  revocation.  Bernard 
V.  Torrance,  5  Gill  k  J.  383. 

And  where  an  agent  appointed  to  collect 
a  claim  accepts  a  note  in  settlement  thereof, 
the  debtor  will  be  protected  in  making  pay- 
ments to  the  agent  thereafter,  without 
knowledge  of  the  revocation  of  the  agency. 
Jones  V.  Farley,  6  Me.  226. 

So,  too,  the  former  proprietor  of  a  busi- 
ness house  is  liable  to  his  creditor  upon  a 
note  which  was  accepted  by  the  latter  for 
the  debt,  and  was  given  by  the  manager 
in  the  house's  name,  after  the  manager  had 
become  the  lessee  of  the  business,  undertak- 
ing to  pay  the  debt,  and  conducting  the 
business  in  the  same  name,  where,  at  the 
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time'  of  the  acceptance  of  the  note,  the 
creditor  had  no  notice  of  the  change.  Smith 
V.  Watson,  82  Va.  712,  1  S.  E.  96. 

And  the  lessor  of  a  business  for  whom  the 
agent  had  bought  a  bill  of  goods  is  bound 
by  the  latter's  acceptance  of  deliveries  after 
he  became  the  lessee's  agent,  where  the 
seller  did  not  know  of  the  change.  Barkley 
V.  Rensselaer  &  S.  R.  Co.  71  N.  Y.  205. 

And  where  negotiations  in  a  certain 
transaction  are  be^n  by  the  agent  in  the 
presence  of  the  principal,  the  latter  is  es- 
pecially bound  to  notify  the  persons  with 
whom  the  negotiations  were  started,  of  a 
subsequent  revocation  of  the  agent's  author- 
ity.    Fanning  v.  Cobb,  20  Mo.  App.  577. 

Notice  to  the  government  from  a  corpora- 
tion that  it  has  changed  its  treasurer  does 
not  affect  the  duty  or  right  of  the  govern- 
ment to  make  payments  to  the  former  treas- 
urer, in  pursuance  of  a  contract  made  with 
him  as  such.  Calvary  Cathedral  ▼•  United 
States,  29  Ct.  CI.  269. 

—limited  or  temporary  agency. 

In  an  early  English  case.  Chief  Justice 
Holt  held  that  if,  after  the  discharge  of  a 
servant  who  had  power  to  draw  bills  of 
exchange  in  the  master's  name,  he  should 
draw  a  bill  in  so  little  time  after  that  the 
world  could  not  take  notice  of  his  being  out 
of  service,  or  if  he  were  a  long  time  out  of 
the  service,  but  kept  that  so  secret  that  the 
world  could  not  take  notice  of  it,  the  bill^  ^^ 
in  those  cases  would  bind  the  master.  -~— f  Ji"^ 
V.  Harrison,  12  Mod.  346. 

An  owner  who  bargained  for  materials 
for  the  repair  of  a  structure  to  be  delivered 
to  one  who  had  contracted  to  do  the  work, 
is  liable  to  the  materialman,  who  had  no 
notice  of  the  completion  of  the  work,  for 
materials  delivered  upon  the  continuing 
orders  of  the  contractor,  but  applied  by 
him  to  the  erection  of  a  new  structure  for 
which  he  had,  under  a  separate  contract 
with  the  owner,  agreed  to  lumish  the  ma- 
terials. Marsh  v.  Gilbert,  4  Thomp.  k  C. 
259. 

And  an  assignee  in  bankruptcy  who  is 
notified  by  a  creditor  that  a  third  person 
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the  agency  is  of  the  same  character  and 
requires  the  same  degree  of  certainty  as 
that  wliich  the  law  imposes  upon  the  mem- 
bers of  a  copartnership  in  the  case  of  dis- 
solution as  a  measure  of  protection  from 
liability  by  reason  of  subsequent  acts  of 
the  former  members  of  the  dissolved  firm. 
Claflin  V.  Lenheim,  66  N.  Y.  301;  Gragg 
V.  Home  Ins.  Co.  139  Ky.  472,  107  S.  W. 
321. 

In  all  such  cases,  persons  who  have  dealt 
with  the  principal  through  the  agent  will 
be  protected  in  continuing  to  do  so,  un- 
less and  until  they  have  in  some  way  ob- 
tained actual  notice  of  the  termination  of 
the  relation;  and,  as  to  them,  mere  publi- 
cation of  notice  in  a  newspaper  and  local 
notoriety    of   the    fact    are    not    sufficient. 


Werner  Co.  v.  Calhoun,  55  W.  Va.  246,  46 
S.  E.  1024. 

The  general  principles  of  the  law  of 
agency  are  applicable  to  corporations,  and 
the  policy  of  the  law  forbids  such  results 
as  would  flow  from  denial  of  their  applica- 
tion under  the  circumstances  here  dis- 
closed. "A  corporation  is  subject  to  the 
same  extent  as  a  natural  person  to  the 
general  principle  that  one  who  holds  out 
another,  or  allows  him  to  appear  as  hav- 
ing authority  to  act,  as  his  agent  with  re- 
spect to  his  business  generally,  or  with  re- 
spect to  a  particular  matter,  is  estopped, 
as  against  persons  dealing  with  him  in 
good  faith,  to  deny  that  his  apparent  au- 
thority is  real."  Clark  &  M.  Priv.  Corp. 
p.  2161,  §  708.     The  acts  of  a  person  act- 


is  authorized  to  receive  his  dividends  is 
warranted  in  payins  all  dividends  to  such 
third  person  until  he  receives  notice  that 
such  authority  is  revoked.  Ex  parte 
Bright,  2  Deacon  &  C.  Bankr.  Cas.  8. 

And  although  an  agency  to  receive  money 
is  automatically  terminated  by  the  agent's 
acceptance  of  a  note  payable  at  a  bank,  the 
principal  may,  of  course,  by  failing  to  re- 
pudiate payments  on  the  note  to  the  agent, 
be  estopped  to  deny  that  the  agency  contin- 
ued to  exist.  Quinn  v.  Dresbach,  75  Cal. 
159,  7  Am.  St.  Rep.  138,  16  Pac.  762. 

The  general  rule  has  been  held  to  apply 
to  an  agency  for  the  reception  of  legal 
process,  created  by  a  foreign  corporation 
by  an  instrument  recorded  in  the  office  of 
the  secretary  of  state;  and  service  upon 
such  agent  is  held  service  upon  the  cor- 
poration until  suitors  receive  notice  of 
the  termination  of  the  agency.  Capen  ▼. 
Pacific  Mut.  Ins.  Co.  25  N.  J.  L.  67,  64  Am. 
Dec.  412. 

So,  it  is  held  that  the  revocation  of  the 
powers  of  a  "law  agent'*  after  process 
against  his  principal  has  been  served  upon 
him  by  another  does  not  affect  the  validity 
of  subsequent  papers  in  the  same  cause, 
served  upon  the  agent,  where  neither  he  nor 
the  third  person  had  knowledge  of  the  revo- 
cation.   Loomis  V.  ,  19  Wend.  641. 

On  the  other  hand,  it  has  been  held  that 
the  estoppel  arising  from  failure  to  give 
notice  of  termination  does  not  arise  in  the 
case  of  service  of  process  upon  the  agent 
'as  for  the  principal,  and  esi)ecially  so  where 
the  officer  had  had  no  previous  dealings 
with  the  agent.  Equitable  Produce  &  Stock 
Exch.  v.  Keyes,  67  111.  App.  460. 

Then,  again,  it  is  held  that  where  a  per- 
son has  been  made  a  special  agent  to  do  a 
particular  thing,  and  his  authority  to  do 
this  has  been  revoked  before  he  acts  in 
the  matter,  the  principal  will  not  be  bound 
by  a  subsequent  performance  of  the  act,  if 
the  principal  has  not  held  the  agent  out 
as  having  the  authority  after  the  revoca- 
tion, and  has  not  subsequently  ratified  the 
agent's  act.  Florida  C.  &  P.  R.  Co.  v.  Ash- 
more,  43  Fla.  273,  32  So.  832  (involving 
liability  of  carrier  for  ejection  of  passen- 
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ger  who  held  a  through  ticket  sold  by  a  con- 
necting carrier  after  its  authority  to  sell 
it  had  been  revoked). 

And  the  general  principle  does  not  apply 
where  the  supposed  agent  had  originally 
only  a  special  authority  to  do  a  particular 
act  or  make  a  particular  contract;  and  es- 
pecially one  is  not  warranted  in  relying 
upon  the  agency  three  years  after  the  agent 
made  the  particular  contract  authorized. 
Watts  V.  Kavanagh,  35  Vt.  34. 

So,  the  fact  that,  in  a  single  instance,  one 
made  a  sale  in  pursuance  of  authority  given 
him  by  his  employer,  does  not  warrant  the 
vendee  in  assuming  that,  in  making  certain 
sales  fifteen  months  later,  such  person  is 
acting  in  behalf  of  his  former  principal. 
Cupples  V.  Whelan,  61  Mo.  583. 

And  it  is  held  that  the  authority  of  a 
mere  soliciting  insurance  agent  terminates 
when  the  application  has  been  made  and 
the  policy  issued,  and  that  therefore  the  in- 
sured's tender  of  the  policy  to  him  fo'r  the 
purpose  of  rescission  is  not  a  tender  to  the 
company.  Allen  v.  Smith,  165  Ala.  247,  61 
So.  724. 

It  was  conceded  by  counsel  in  Strachan  y. 
Muxlow,  24  Wis.  21,  that  where  an  agent 
employed  to  sell  property  receives  securities 
and  transmits  them  to  his  principal,  his 
implied  authority  to  receive  payments  on 
such  securities  ceases  with  his  possession; 
and  tlie  court  added  to  this  concession  that 
if  the  debtor  seeks  to  bind  the  principal  by 
a  payment  to  such  agent,  he  must  prove 
something  beyond  the  mere  original  agency 
to  sell  the  property  and  receive  and  trans- 
mit the  securities. 

Sufficiency — generally. 

Notice  of  the  revocation  of  an  agency  may 
be  shown  by  a  written  or  ofal  communica- 
tion from  the  principal  or  agent,  or  it  may 
be  indicated  by  circumstances  and  a  course 
of  dealing  which  are  incompatible  with  a 
want  of  knowledge  of  such  revocation.  Per- 
rine  v.  Jermyn,  163  Pa.  497,  30  Atl.  202. 

And  it  is  sufficient  that  the  notice  is 
brought  to  the  knowledge  of  perrons  who 
have  dealt  with  the  agent  as  such,  and  it 
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ing  as  treasurer  of  a  corporation,  tliougli 
not  legally  elected  to  the  position,  are  bind- 
ing. Merchants'  Nat.  Bank  v.  Citizens' 
Gaslight  Co.  159  Mass.  505,  38  Am.  St. 
Rep.  453,  34  N.  E.  1083.  In  a  case  in- 
volving the  exercise  of  the  powers  of  the 
president  of  a  railroad  corporation,  the 
principle  was  declared  and  applied,  as  fol- 
lows: "Persons  wlio  deal  with  an  agent 
before  notice  of  the  recall  of  his  powers  are 
not  affected  by  the  recall."  Hatch  v.  Cod- 
dington,  95  U.  S.  48,  24  L.  ed.  339.  Here 
Newenham  had  been  not  only  ostensibly, 
but  actually,  the  president,  and,  as  such, 
dealt  with  the  plaintiff,  and  the  latter  had 
had  no  notice  of  the  termination  of  his  au- 
thority at  the  time  the  note  in  question 
was    indorsed    by    him    in    the    company's 


name.  Hence  he  still  had  apparent  au- 
thority, and  the  principle  of  estoppel  ap- 
plies as  in  other  cases  of  agency.  This 
conclusion  accords  with  general  legal  prin- 
ciples also.  A  status  or  condition  shown 
to  exist  is  presumed  to  continue  until  the 
contrary  appears. 

The  letters  transmitting  the  notes  to 
Newenham,  president  of  the  company,  to 
be  by  him  discounted,  are  relied  upon  as 
notice  to  the  bank  of  a  special  authority 
in  him.  These  letters  are  not  addressed 
to  the  bank.  Its  officers  may  never  have 
seen  them.  If  they  did,  their  terms  whol- 
ly fail  to  sustain  any  such  contention. 
They  bear  only  the  signature  of  the  treas- 
urer of  the  company,  and  import  no  direct 
*or  special  authority  from  the  board  of  di- 


is  inimaterial  whether  the  notice  comes 
froni  the  principal  or  third  parties  or  the 
agent  himself.  Vail  y.  Judson,  4  E.  D. 
Smith,  165. 

And  it  has  been  declared  that  one  has 
sufficient  notice  of  the  revocation  of  the 
power  of  a  special  agent  if  he  is  cognizant 
of  facts  tending  to  fasten  upon  him  the  con- 
sequences of  notice,  though  short  of  per- 
sonal knowledge;  and  that  if,  with  the  exer- 
cise of  ordinary  caution,  he  would  have  been 
led  to  the  knowledge  of  the  revocation,  it  is 
the  same  as  if  he  possessed  it;  or  that, 
in  other  words,  whatever  is  sufficient  to 
put  him  upon  inquiry  is  equivalent  to  ac- 
tual notice^  Williams  v.  Birbeck,  Hoffm. 
Ch.  359. 

The  fact  that  the  insurance  company's 
agent  was  the  insured's  secretary,  and  that 
he  acted  for  both  parties  in  writing  the 
insurance,  does  not  charge  the  insured  with 
knowledge  of  special  instructions  limiting 
the  agent's  authority  as  to  the  insurance 
company.  New  York  Cent.  Ins.  Co.  v.  Na- 
tional Protection  Ins.  Co.  20  Barb.  468. 

A  steamship  company's  advertisement  for 
proposals  for  contracts  to  victual  its  boat 
is  not  notice  that  the  company  has  dispensed 
with  its  steward,  as  against  one  who  has 
previously  furnished  supplies  to  the  stew- 
ard on  the  company's  credit,  and  this  ir- 
respective of  whether  the  third  person  sees 
the  advertisement  or  not.  Fellows  v.  Hart- 
ford &  N.  Y.  S.  B.  Co.  38  Conn.  197. 

And  one  asserting  the  validity  of  an  in- 
surance policy  is  at  least  entitled  to  go  to 
the  jury  on  the  question  whether  the  words 
"remit  direct  to  home  office,"  in  a  premium 
notice,  constituted  notice  of  the  revocation 
of  the  powers  of  the  general  agent  of  the 
company,  so  as  to  render  ineffectual  the 
payment  of  the  premium  to  such  agent. 
McNeilly  y.  Continental  L.  Ins.  Co.  66  N. 
Y.  23. 

It  may  be  found  that  checks  for  the  pay- 
ment of  goods,  signed  in  the  name  of  a  prin- 
cipal, **per"  an  agent,  did  not  constitute 
notice  to  the  seller  of  the  goods  that  the 
business  represented  by  the  agent  liad  been 
sold  to  such  principal  by  the  agent's  former 
principal,  so  as  to  disentitle  the  seller  of 
41  L.K.A.(N.S.) 


the  goods  to  recover  from  the  latter 
for  goods  subsequently  sold  to  the  agent. 
Stevens  v.  Schroeder,  40  App.  Div.  590,  68 
N.  Y.  Supp.  52. 

— ^as  to  persons  who  have  not  had  dealings 

with  agent. 

It  has  been  held  that  persons  who  have 
had  no  previous  dealings  with  the  agent 
as  such  are  not  entitled  to  the  same  char- 
acter of  notice  that  persons  who  have  dealt 
with  the  agent  as  such  have  a  right  to  de- 
mand. Gragg  V.  Home  Ins.  Co.  139  Ky. 
472,  107  S.  VV.  321. 

In  such  circumstances,  it  is  held  that  the 
third  person  is  bound  if  he  had  such  in- 
formation of  the  revocation  as  would  be 
sufficient  to  give  a  person  of  ordinary  pru- 
dence notice  that  the  agency  had  termin- 
ated.   Ibid. 

And  it  has  been  said  that  actual  notice 
must  be  brought  home  to  former  customers, 
while  notice  by  publication  is  sufficient  as 
to  other  persons.  Werner  Co.  v.  Calhoun, 
55  W.  Va.  246,  46  S.  E.  1024. 

— notice   or   knowledge   that   principal   has 
ceased   to   do  business. 

One  is  deemed  to  have  had  notice  of  the 
termination  of  an  agency  where  he  had  no- 
tice of  a  contract  between  the  principal  and 
agent  which  essentially  terminated  the 
agency,  and  concerned  future  operations  by 
the  agent  in  his  own  behalf,  and  at  his  own 
expense.  Van  Dusen  v.  Star  Cjuartz  Min. 
Co.  36  Cal.  571,  95  Am.  Dec.  209,  3  Mor.  • 
Min.  Rep.  26. 

And  knowledge  of  the  seller  of  goods  that 
the  vendee  partnership  is  to  be  dissolved 
on  a  certain  date  is  notice  that  its  buying 
agent's  authority  will  be  terminated  on  that 
date,  and  the  seller  cannot  hold  the  firm  for 
goods  sold  to  the  agent  thereafter.  Schlater 
v.  Winpenny,  75  Pa.  321. 

But  knowledge  of  the  burning  of  the  prin 
cipal's  store,  and  a  lapse  of  two  years  before 
the  agent  sought  again  to  purchase  goods, 
is  not  constructive  notice  to  the  seller  of 
the  revocation  of  the  agency  after  the  fire, 
especially  where  the  lapse  of  time  might  be 
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rectors  from  which  an  inference  of  lack 
of  general  authority  might  arise.  They 
transmit  the  notes  pursuant  to  an  under- 
standing between  the  writer  and  the  presi- 
dent, and  then  the  first  one  says:  "After 
having  these  notes  discounted,  I  would  like 
to  have  a  memorandum  showing  the  pro- 
ceeds of  each  note."  The  other  says:  "We 
will  need  all  the  money  we  can  possibly 
raise  at  present,  to  meet  our  present  obli- 
gations and  to  arrange  for  our  pay  roll, 
and  I  hope  you  will  be  able  to  negotiate 
all  the  notes  that  I  have  sent  to  you."  On 
the  contrary,  these  letters  carry  on  their 
faces  an  implication,  assumption,  or  recog- 
nition of  authority  in  the  president  to  dis- 
count notes  and  bills  for  and  on  behalf  of 
his  company.  The  president  kept  an  of- 
fice of  the  company  in  Bluefield,  and  the 
secretary  and  treasurer  kept  its  books  at 
another  office  in  Pocahontas,  Virginia.  His 
testimony  is  that  he  had  the  entire  man- 
agement   and    control    of   the   corporation. 


made  its  contracts,  borrowed  money  for  it, 
and  conducted  its  business  generally,  with 
the  knowledge,  acquiescence,  and  approba- 
tion of  the  directors.  At  Bluefield,  the 
city  in  which  the  business  of  the  plaintiff 
bank  was  conducted,  he  kept  an  office  open, 
over  the  door  of  which  was  the  name  of 
the  company.  His  incumbency  of  the  office 
of  president  covered  a  period  of  more  than 
seven  years,  and  seemingly  he  transacted 
its  business,  or  at  least  a  large  portion  of 
it,  in  the  city  of  Bluefield  during  that  en- 
tire period.  The  manager  of  a  fire  insur- 
ance agency  says  he  made  practically  all 
of  the  numerous  and  large  contracts  of  in- 
surance with  his  agency.  After  the  notes 
sent  to  him  for  discount  had  been  accepted 
by  the  bank,  with  the  indorsement  of  the 
company  by  him  as  president,  the  proceeds 
thereof  were  deposited  to  the  credit  ef  the 
company.  He  then  drew  checks  for  this 
money,  payable  to  the  company,  subscribed 
its  name  thereto  by  him  as  president,  and 


accounted  for  by  the  fact  that  the  principal 
and  the  seller  had  had  a  misunderstanding. 
Claflin  V.  Lenheim,  66  N.  Y.  301. 

And  knowledge  that  one  has  left  his 
farm  does  not  necessarily  constitute  notice 
that  persons  formerly  associated  with  him, 
who  have  remained,  no  longer  have  a  right, 
as  formerly,  to  purchase  goods  on  his  ac- 
count. Riggs  V.  Warner,  27  N.  Y.  Week. 
Dig.  488,  12  N.  Y.  8.  R  763. 

— ^notice    or   knowledge    that    principal    is 
dealing  with  subject-matter. 

When  a  third  person  is  informed  that 
land  which  he  desires  to  buy  from  an  agent 
specially  authorized  to  sell  it  has  been  sold 
by  the  principal,  he  is  charged  with  notice 
of  the  termination  of  the  agent's  authority 
to  sell  it,  where  the  deed  is  recorded,  and 
the  statute  provides  that  the  record  of  a 
deed  is  notice  to  all  persons  of  its  exist- 
ence. Donnan  v.  Adams,  30  Tex.  Civ.  App. 
616,  71  S.  W.  680. 

And  a  withdrawal  of  goods  from  sale,  and 
notice  that  it  is  necessarv  to  deal  directly 
with  the  owner,  which  will  invalidate  a  sub- 
sequent sale  by  the  latter's  agent,  is  ef- 
fected by  a  letter  from  the  owner  to  the 
intending  vendee,  stating  that  the  latter 
may  have  the  goods  at  a  certain  price  if 
not  sold  and  that  the  owner  will  know  at 
a  certain  date.  Keith  v.  Sands  ft  M.  Lum- 
ber Co.  88  Mich.  172,  50  N.  W.  133. 

— notice   or  knowledge   of   appointment  of 
agent's  successor. 

The  view  has  been  taken  that  notice  of 
the  appointment  of  an  agent  for  a  certain 
purpose  is  notice  of  the  constructive  revoca- 
tion thereby  effected  of  a  previous  agency 
created  for  the  same  purpose.  Clark  v. 
Mullenix,  11  Ind.  632;  Williamson  v.  Rich- 
ardson, Fed.  Cas.  No.  17,754. 

According  to  this  view,  sufficient  notice 
41  L,R.A.(N,S.) 


is  given  to  the  principal's  debtor,  of  the 
revocation  of  a  former  agent's  authority  to 
negotiate  a  settlement,  where  a  second  agent 
appointed  to  make  the  settlement  shows  his 
written  authority  to  the  debtor,  and  warns 
him  not  to  settle  with  the  former  agent. 
Johnson  v.  Youngs,  82  Wis.  107,  61  K.  W. 
1096. 

But  it  has  been  held  that  the  authority* 
of  an  agent  appointed  to  collect  money  from 
a  debtor  is  not  revoked  by  notice  given  to 
the  debtor  that  another  agent  had  been 
appointed,  with  similar  authority,  since 
the  existence  of  an  agent  to  do  a  certain 
act  is  not  incompatible  with  the  existence 
of  a  second  agent  to  do  the  same  thing. 
(Davol  V.  Quimby,  11  Allen,  208) ;  and  that 
an  insured  is  not  charged  with  notice  that 
the  agents  who  wrote  the  policy  have  been 
superseded,  merely  because  a  vacancy  per- 
mit which  they  delivered  to  him  was  is- 
sued by  other  agents,  who  were  in  fact 
their  successors.  (Sutherland  v.  Federal 
Ins.  Co.  07  Miss.  346,  62  So.  689). 

— ^recording  revocation  of  power  of  attor- 
ney. 

The  filing  for  record'  of  a  revocation  of 
a  power  of  attorney  to  execute  a  mortgage 
is  notice  to  third  persons  of  the  revocation, 
and  dispenses  with  the  necessity  of  actual 
notice,  either  to  such  persons  or  to  the  at- 
torney, where  it  is  provided  by  statute  that 
every  recorded  instrument  by  which  real 
estate  may  be  affected  shall  impart  notice 
to  all  persons  of  the  contents  thereof,  and 
it  is  further  provided  that  no  recorded  pow- 
er of  attorney  shall  be  deemed  revoked  by 
the  act  of  the  principal  until  an  instrument 
containing  a  revocation  shall  be  deposited 
for  record  in  the  same  office  in  which  the 
power  is  recorded.  Arnold  v.  Stevenson,  2 
Nev.  234. 

4nd  though  a  partially  executed  power  be 
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■ent  them  to  the  treaaureri  who  deposited 
then  jn  a  bank  at  Pocahontas,  by  which 
they  were  collected  and  so  came  back  to 
the  bank  on  which  they  were  drawn.  Later, 
and  before  the  note  in  question  here  was 
indorsed  and  delivered  in  exchange  for  the 
others,  Newenham,  as  president,  deposited 
$600  in  the  plaintiff  bank,  which  he  had 
received  lor  the  company  from  another 
source,  and  drew  the  company's  check  for 
it,  payable  to  the  company  itself,  and  sent 
it  to  the  treasurer,  which  was  likewise  re- 
ceived and  collected.  All  these  transac- 
tions are  admitted  by  the  treasurer.  Other 
deposits  were  made,  and  checks  drawn  by 
Newenham  as  president  on  the  funds  of 
the  company  in  the  plaintiff  bank,  and  pay- 
able to  other  persons  than  the  company, 
were  put  in  evidence,  but  the  treasurer  de- 
nied all  knowledge  of  them,  and  likewise 
any  authority  in  the  president  to  draw 
them.  He  successfully  contradicts  a  por- 
tion of  Newcnham's  testimony  by  the  pro- 


duction of  checks  and  notes  of  the  company 
signed  by  himself  as  treasurer  and  coun- 
tersigned by  Newenham  as  president,  the 
latter  having  testified  that  he  alone  exe- 
cuted practically  all  of  the  company's 
checks  and  notes.  This  contradiction  or 
refutation  of  the  claims  of  Newenham,  how- 
ever, does  not  disprove  or  negative  the 
exercise  by  the  president  of  very  broad 
contractual  powers.  In  the  early  part  of 
1908,  according  to  the  contention  of  the 
defendant,  he  became  grossly  neglectful  of 
the  company's  business,  and  the  manage- 
ment was  to  some  extent  taken  out  of  his 
hands.  On  the  9th  day  of  June  he  tendered 
his  resignation  as  president,  and  it  was 
accepted.  His  office  in  Bluefleld  seems 
then,  or  shortly  afterwards,  to  have  been 
closed,  and  all  of  the  records  and  papers 
therein  pertaining  to  the  company's  busi- 
ness went  into  the  possession  of  other 
representatives  of  the  company.  Just  when 
this  took  place  is  not  disclosed,  nor  does 


irrevocable  except  for  fraud,  etc.,  a  record- 
ed instrument  purporting  to  revoke  it, 
which  a  prospective  purchaser  examines,  is 
sufficient  to  put  him  upon  inquiry  as  to  the 
circumstances  attending  its  execution;  and 
such  a  case  should  go  to  the  jury  upon  the 
question  of  notice  that  the  power  was  ob- 
tained by  fraud  or  misrepresentation.  Mer- 
rill ▼.  Bradley,  62  Tex.  Civ.  App.  527,  121 
S.  W.  661. 

But  it  has  been  held  that  the  common-law 
rule  that  notice  to  the  agent  is  necessary 
to  revoke  a  power  of  attorney  to  convey 
real  estate  is  not  abrogated  by  a  statute 
which  merely  authorizes  the  recording  of 
such  a  power,  and  provides  that,  if  recorded, 
the  instrument  of  revocation  must  also  be 
recorded  to  be  valid;  and  therefore,  merely 
recording  the  revocation  of  a  recorded 
power,  without  notice  to  the  agent  does  not 
revoke  his  authority.  Best  v.  Gunther,  126 
Wis.  618,  1  L.R.A.(N.S.)  677,  110  Am.  St. 
Rep.  861,  104  N.  W.  82,  918  (involving  an 
action  to  foreclose  a  mortgage  executed  by 
the  person  to  whom  the  power  of  attorney 
was  granted).  This  case  distinguishes  Ar- 
nold V.  Stevenson,  supra,  upon  the  ground 
that  the  Nevada  statute  expressly  provided 
that  the  recording  of  the  instrument  should 
impart  notice  to  all  persons  of  the  con- 
tents thereof. 

In  Williams  v.  Birbeck,  Hoffm.  Ch.  369, 
the  assistant  vice  chancellor  expressed  a 
doubt  as  to  whether  the  record  of  a  revoca- 
tion of  a  recorded  power  to  assign  a 
mortgage  was  notice  of  the  revocation  to 
a  person  who  accepted  an  assignment  in  re- 
liance upon  the  power,  where,  under  the- 
statute,  such  a  power  was  not  required  to 
be  recorded,  although  its  registration  was 
proper  for  evidential  purposes;  but  the 
decision  in  the  case  was  upon  the  ground 
that  the  failure  of  the  assignee  to  record 
the  assignment,  and  other  circumstances, 
disentitled  him  to  equitable  relief. 
41  L.R.A.(N.S.) 


And  it  was  held  in  Bush  v.  Van  Ness,  12 
Vt.  83,  that  a  copy  of  the  record  of  an  un- 
necessarily recorded  revocation  of  a  power 
of  attorney  to  sue  in  the  name  of  the  prin- 
cipal was  not  admissible  in  evidence  for 
the  purpose  of  charging  one  who  was  em- 
ployed by  the  agent  to  prosecute  the  suit, 
with  notice  that  tlie  power  had  been  re- 
voked, so  as  to  render  him  liable  to  the  prin- 
cipal for  damages  occasioned  by  judgments 
adverse  to  him. 

In  Morgan  v.  Stell,  6  Binn.  306,  the  fail- 
ure to  record  a  revocation  of  a  recorded 
power  of  attorney  seems  to  have  been  re- 
garded merely  as  a  circumstance  which, 
with  others,  raised  an  estoppel  against  the 
principal.  In  that  case,  Yeates,  J.,  said 
that  while  he  did  not  hold  it  indispensable 
that  the  revocation  should  be  recorded,  yet, 
where  such  revocation  was  not  generally 
known,  and  could  not  be  traced  to  the  knowl- 
edge of  third  persons,  and  where  such  per- 
sons could  not  justly  be  charged  with  laches 
or  negligence  in  the  matter  of  obtaining  in- 
formation with  respect  thereto,  they  ought 
to  be  protected,  upon  every  principle  of 
legal  policy. 

And  it  was  held  that  a  recorded  power  of 
attorney  to  convey  land  is  not  revoked  by 
an  unrecorded  conveyance  of  the  land  by  the 
principal,  so  as  to  defeat  title  subsequently 
acquired  in  good  faith  from  the  attorney. 
Gratz  V.  Land  &  River  Improv.  Co.  40  L.R.A. 
393,  27  C.  C.  A.  306,  63  U.  S.  App.  499,  82 
Fed.  381. 

And  the  Louisiana  supreme  court  proba- 
bly intended  to  take  the  same  position  in 
Girard  v.  Hirsch,  6  La.  Ann.  661,  where  it 
held  that  a  power  of  attorney  which  is 
deemed  to  be  a  public  one,  because  of  its 
having  been  placed  on  the  public  record, 
must  be  publicly  revoked  in  order  to  give 
third  parties  notice  of  the  revocation. 

U  A.  W, 
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it  appear  who  took  possession  of  the  con- 
tents of  the  Bluefield  office.  The  secre- 
tary and  treasurer  denies  that  certain  pa- 
pers which  ought  to  have  been  among  those 
records  were  found  there,  but  he  does  not 
state  what  he  did  find.  He  says  the  old 
notes  taken  up  from  the  plaintiff  bank  by 
renewal  and  otherwise  were  not  among 
these  papers,  but  he  is  unable  to  show  what 
became  of  them.  Whether  the  directors 
held  any  meetings  during  the  incumbency 
of  the  office  by  Newenham  does  not  appear. 
Claiming  to  have  exercised  full  power  of 
management  and  control  of  the  company's 
business,  with  the  knowledge  and  approval 
of  the  directors,  he  does  not  state  how 
they  approved  his  action,  whether  by  reso- 
lution or  in  meeting  or  individually,  and 
this  important  phase  of  the  company's 
methods  is  not  disclosed  by  any  other  evi- 
dence. There  was  a  meeting  of  the  di- 
rectors on  the  9th  day  of  June,  1908,  when 
the  resignation  of  Newenham  was  accepted, 
and  another  man  elected  president  to.  take 
his  place. 

The  assignments  of  error  relating  prin- 
cipally to  the  admission  and  rejection  of 
evidence  and  rulings  upon  the  instructions 
are  dependent  upon  the  character  of  the  is- 
sue and  the  evidence,  considered  in  the 
light  of  legal  principles.  They  stand  upon 
the  assumption  of  a  conflict  of  evidence  as 
to  the  authority  of  the  president,  and  this 
claim  rests  upon  certain  contentions  as  to 
the  law  applicable  under  the  circumstances. 
Our  conclusion  as  to  these  factors  in  the 
case  will  therefore  virtually  dispose  of  all 
of  them. 

The  issue  involves  not  so  much  the  au- 
thority actually  conferred  upon  the  presi- 
dent, as  that  which  he  apparently  had  and 
exercised  with  the  knowledge  and  consent 
or  acquiescence  of  the  board  of  directors. 
In  other  words,  the  inquiry  goes  to  the  ex- 
tent of  the  power  he  was  permitted  to 
exercise,  rather  than  the  extent  of  the  pow- 
er actually  conferred.  The  law  does  not 
sustain  the  view  that  one  dealing  with  a 
corporation  through  its  officers  must,  un- 
der all  circumstances,  go  to  its  by-laws  as 
the  exclusive  evidence  of  his  authority.  On 
the  contrary,  the  corporation  is  estopped 
to  deny  acts  of  an  officer  done  and  per- 
formed by  permission  of  its  board  of  di- 
rectors, evidenced  by  its  knowledge  of  his 
acts,  acquiescence  therein,  and  silence. 
And  this  principle  extends  not  only  to 
things  actually  done  with  their  knowledge 
and  acquiescence,  but  to  all  others  of  the 
same  general  class  or  charncter;  for.  the 
things  so  done  established  a  status  or  re- 
lation, defining  the  scope  of  apparent  au- 
thority of  the  agent  to  represent  the  prin- 
cipal. Hence  the  inquiry  is  rather  as  to 
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the  character  of  the  things  done  than  their 
number,  or  the  persons  with  whom  the 
transactions  were  had  ipr  and  on  behalf  of 
the  principal.  Another  circumstance  hav- 
ing important  bearing  is  the  nature  of  the 
company's  business.  If  the  thing  done  is 
part  and  parcel  of  the  general  and  ordi- 
nary business  of  the  corporation,  and  the 
officer  in  question  has,  to  all  appearances, 
the  general  management  and  control  of  that 
business,  the  act  is  necessarily  within  his 
apparent  authority,  and  persons  have  a 
right  to  deal  with  tne  corporation  upon 
that  theory.  "And  in  all  cases  the  presi- 
dent binds  the  corporation  by  his  acts  and 
contracts  when  he  is  expressly  authorized 
to  so  act  or  contract,  or  when  he  has  been 
permitted  by  the  corporation  for  some  time 
to  act  and  contract  for  it."  Cook,  Corp. 
§  716.  "If  a  corporation,  therefore,  or  its 
directors,  either  intentionally  or  negligent- 
ly, clothe  a  particular  oflicer  or  agent  with 
an  apparent  authority  to  act  for  it  in  a 
particular  business  or  transaction,  and  per- 
sons deal  with  him  in  good  faith,  it  will 
be  bound  to  the  same  extent  precisely  as 
if  sUch  apparent  authority  were  real.  .  .  . 
Although  a  person  dealing  with  a  corpora- 
tion is  bound  to  know  whether  or  not  the 
officer  or  agent  who  acts  for  it  is  author- 
ized to  do  so,  yet,  if  he  is,  and  'the  act  is 
within  the  apparent  scope  of  his  author- 
ity, the  person  dealing  with  him  is  not 
chargeable  with  notice  of  extrinsic  facts, 
making  it  improper  for  him  to  act  in  the 
particular  case."  Clark  &  M.  Priv.  Corp. 
§  708.  In  a  case  involving  a  question  simi- 
lar to  the  one  we  have  here,  the  Supreme 
Court  of  the  United  States  held  as  fol- 
lows: "Where  an  officer  of  a  railroad  con- 
struction company  has  full  charge  for  it 
of  the  location  and  construction  of  a  rail- 
road, and  is  authorized  to  draw  checks  and 
drafts,  and  charged  with  the  general  man- 
agement of  the  business  of  the  company  in 
the  absence  of  contrary  instructions  by 
the  board  of  directors,  notes  given  by  him 
for  moneys  used  to  pay  off  indebtedness 
of  the  company  arising  in  the  construction 
of  the  road  cannot  be  held  to  be  in  excess 
of  his  powers.  It  was  the  duty  of  the  di- 
rectors to  give  contrary  instructions  if 
they  wished  to  withdraw  the  general  man- 
agement from  the  president,  and  to  dis- 
affirm the  action  of  their  agents  promptly 
if  they  objected  to  it."  Fitzgerald  &  M. 
Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36.  In 
First  Nat.  Bank  v.  Kimberiand,  16  W.  Va. 
555,  Judge  Green,  speaking  of  the  appar- 
ent authority  of  an  officer  of  a  corpora- 
tion, said:  "If  the  acts  he  was  in  the 
habit  of  doing  were  not  thus  numerous 
and  variant,  to  justify  the  inference  that 
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be  had  authority  to  do  the  particular  act 
or  make  the  particular  contract  for  the 
corporation,  the  acts  so  done  must  be  of 
the  same  general  character,  so  as  to  involve 
the  same  general  power,  though  it  may  be 
applied  in  the  particular  act  or  contract 
done  or  made  to  a  different  subject."  The 
doctrine  thus  .expressed  is  well  sustained 
by  authority.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  19  L.  ed. 
1008;  Sparks  v.  Despatch  Transfer  Co.  104 
Mo.  531,  12  L.R.A.  714,  24  Am.  St.  Rep. 
351,  15  S.  W.  417;  Jones  v.  Williams,  139 
Mo.  1,  67  L.R.A.  682,  61  Am.  St.  Rep.  436, 
39  S.  W.  486,  40  S.  W.  353;  Oakes  v.  Cat- 
taraugus Water  Co.  143  N.  Y.  430,  26 
L,R.A.  544,  38  N.  E.  461 ;  Curnan  v.  Dela- 
ware &  O.  R.  Co.  138  N.  Y.  480,  34  N.  E. 
201;  Corn  Ezch.  Bank  v.  American  Dock 
&  Trust  Co.  163  N.  Y.  332,  67  N.  E.  477; 
Chambers'  v.  Lancaster,  160  N.  Y.  342,  54 
N.  E.  707;  Northwestern  Fuel  Co.  v.  Lee, 
102  Wis.  426,  78  N.  W.  684;  Iowa  Nat. 
Bank  v.  Sherman,  17  S.  D.  396,  106  Am. 
St.  Rep.  778,  97  N.  W.  12;  Crossley  v.  St. 
Philip  Neri,  74  N.  J.  L.  653,  67  Atl.  27; 
Martin  v.  Webb,  110  U.  S.  7,  28  L.  ed. 
49,  3  Sup.  Ct.  Rep.  428;  Stokes  v.  New 
Jersey  Pottery  Co.  46  N.  J.  L.  237;  Mora- 
wetz,  Corp.  §  538. 

As  has  been  stated,  Newenham  was  to 
all  outward  appearances  managing  and  con- 
trolling the  business  of  the  company,  and 
in  his  transactions  with  the  bank  exercised 
power  of  the  same  general  kind  and  char- 
acter as  that  which  his  principal  now  at- 
tempts to  repudiate.  He  came  with  the 
notes  of  the  company  to  borrow  money  from 
the  bank  as  if  such  action  were  a  part  of 
the  general  business  intrusted  to  him.  He 
discounted  the  notes,  and  tlien  drew  checks 
on  the  fund  in  the  bank  as  if  he  had  au- 
thority to  do  that  under  all  circumstances. 
He  deposited  at  least  one  other  sum  of 
money  in  the  bank,  and  drew  the  com- 
pany's check  for  that.  The  bank  knew  all 
these  acts  on  hts  part  had  passed  through 
the  Pocahontas  office  of  the  company  with- 
out any  objection  or  protest  or  notice  of 
want  of  authority.  It  knew,  therefore, 
either  that  the*  directors  had  approved  these 
acts,  or  were  allowing  the  president  to 
manage  the  business  of  the  company  just 
as  he  seemed  to  be  doing.  That  the  com- 
pany had  a  treasurer  who  indorsed  the 
checks  for  and  on  its  behalf  carried  no 
implication  or  notice  of  less  authority  in 
Newenham  than  he  was  apparently  exer- 
cising. The  latter  was,  to  the  knowledge 
of  the  bank  and  also  his  principal,  han- 
dling the  paper  of  the  company  and  using 
its  money  as  if  he  were  its  chief  executive 
officer.  These  transactions  were  such  as 
ordinarily  fall  within  the  province  of  such 
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an  officer  of  a  corporation.  This  was  a 
trading  concern  engaged  in  the  lumber  busi- 
ness in  some  way,  incurring  indebtedness, 
accepting  commercial  paper,  and  neces' 
sarily  using  and  disposing  of  it.  The  in- 
dorsement, renewal,  and  payment  of  such 
paper  falls  clearly  within  the  general  man- 
agement of  such  a  concern.  In  addition 
to  this  knowledge,  the  officers  of  the  bank 
knew  the  company  maintained  an  office  in 
Bluefield  of  which  its  president  had  charge, 
apparently  as  the  active  manager  of  the 
company's  business.  These  officers,  there- 
fore, knew  from  transactions  had  with  him, 
as  Well  as  common  notoriety  as  to  his 
status  and  character,  that  he  was  the  ac- 
tive head  of  the  corporation.  Against  this 
evidence  we  have  practically  nothing  ex- 
cept the  fact  that  the  notes  and  checks  of 
the  company  were  *  generally  signed  by  the 
treasurer  and  countersigned  by  the  presi- 
dent, but  not  that  indorsements  were  made 
otherwise  than  as  the  latter  had  originally 
made  them.  Proof  of  by-laws,  showing  no 
devolution  of  such  power  as  he  was  exer- 
cising, is  a  circumstance  of  absolutely  no 
weight,  since  it  does  not  appear  that  the 
plaintiff  had  any  knowledge  of  them.  Their 
contents,  therefore,  argues  nothing  against 
the  extent  of  the  apparent  authority  of  the 
president. 

Another  legal  principle  in  the  light  of 
which  the  rulings  of  the  court  must  be  con- 
sidered is  that  which  holds  a  principal 
bound  by  the  unauthorized  act  of  his  agent 
upon  the  theory  of  implied  ratification. 
The  note  sued  on  here  was  accepted  in  ex- 
change for  other  notes  which  the  bank  at 
the  time  held.  These  went  into  the  hands 
of  Newenham  as  president  of  the  defend- 
ant company.  What  their  value  was  is 
not  shown,  but  presumptively  they  hild 
some  value.  They  have  never  been  returned 
nor  tendered  to  the  bank.  But  for  the 
execution  of  this  new  note,  the  bank  would 
no  doubt  have  tested  their  value  by  pro- 
ceeding to  enforce  the  collection  thereof, 
and  would  have  proceeded  against  the  de- 
fendant itself  as  well  as  the  makers,  for 
it  was  bound  for  their  payment  by  its  in- 
dorsement. Having  obtained  the  posses- 
sion of  these  notes  by  the  alleged  unau- 
thorized indorsement  of  the  president,  the 
defendant  obtained  at  least  the  benefit  of  a 
release  from  liability  upon  them,  and  may 
have  obtained  still  further  benefit.  The 
treasurer  says  these  notes  were  not  found 
among  the  papers  left  in  the  office  by  the 
president,  and  are  not  now  in  the  hands  of 
the  company.  This,  however,  in  our  opin: 
ion,  is  immaterial,  since  the  bank  delivered 
them  to  the  defendant's  agent,  and  was  not 
thereafter   responsible    for   his   acts.     Had 
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fendaat  company  exercised  due  diligence 
in  the  premises,  it  might  now  be  able  to 
account  for  those  notes,  and  show  what 
became  o^  them.  On  the  face  of  these 
facts,  it  is  plain  that  the  defendant  has  ob- 
tained a  benefit  and  inflicted  a  detriment 
upon  the  plaintiff  by  the  conduct  of  its 
officer.  No  matter  whether  he  had  author- 
ity to  make  the  indorsement  or  not,  or 
whether  the  bank  had  the  right  to  believe 
he  had  such  authority,  his  principal  is  es- 
topped to  deny  it,  and  is  deemed  to  have 
ratified  his  act  by  its  failure  to  restore 
what  it  obtained  from  the  bank.  "Per- 
haps the  most  common  method  of  implied 
ratification  is  by  acceptance  by  the  princi- 
pal, with  a  full  knowledge  of  all  the  facts, 
of  the  benefits  of  the  agent's  unauthorized 
acts  ...  if  the  unauthorized  act  is 
such  a  one  as  can  be  ratified  by  parol,  and 
the  principal,  knowing  all  the  facts,  ac- 
cepts and  retains  the  benefits  of  such  act, 
he  will  be  held  to  have  ratified  it/'  Clark 
&  S.  Agency,  §  140a.  ''When,  a  principal, 
upon  receiving  property  or  other  benefits, 
is  informed  that  they  were  obtained  in  his 
name,  it  is  not  enough  that  he  merely  in- 
forms the  seller  that  the  purchase  or  other 
obtaining  of  benefits  was  unauthorized; 
but  he  should  also,  within  a  reasonable 
time,  either  restore  the  property  or  benefits, 
or  pay  for  them,  if  he  converts  them  to 
his  own  useT^  Id.  §  140d.  These  princi- 
ples have  been  applied  by  this  court  in 
Third  Nat.  Bank  v.  Laboringman's  Mer- 
cantile &  Mfg.  Co.  56  W.  Va.  446,  40  S.  E. 
644,  and  First  Nat.  Bank  v.  Kimberland  16 
W.  Va.  555,  and  we  think  them  applicable 
under  the  circumstances  of  this  case. 

Much  of  Newenham's  testimony  as  to 
the  extent  of  the  powers  exercised  by  him 
and  knowledge  thereof  on  the  part  of  the 
board  of  directors  was-  objected  to  upon 
two  grounds:  (1)  That  he  stated  conclu- 
sions rather  than  facts;  and  (2)  that  some 
transactions  related  by  him  were  not  shown 
to  have  come  to  the  knowledge  of  the  plain- 
tiff. It  was  not  improper  to  permit  him 
to  say  he  had  had  full  management  and 
control  of  the  affairs  of  the  company,  and 
attended  to  all  kinds  of  its  business,  buy- 
ing and  selling  and  looking  after  its  fi- 
nances, and  was  under  the  duty  of  exe- 
cuting notes,,  checks,  and  other  papers, 
and  did  all  these  things  with  the  approba- 
tion of  the  directors.  These  were  all  state- 
ments of  fact,  not  mere  expressions  of  opin- 
ion or  conclusions.  This  testimony  was 
admissible  on  the  question  of  actual  au- 
thority, provable  by  parol  as  well  as  docu- 
mentary evidence.  Hence,  proof  of  plain- 
tiff's knowledge  of  these  facts  was  not  a 
prerequisite  to  the  admission*  of  the  evi- 
dence thereof.  J^o^hing  in  the  law,  char^r 
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of  the  corporation,  or  its  by-laws  inhibited 
a  parol  delegation  of  authority  by  the  di- 
rectors to  the  president,  and  an  agent  is 
a  competent  witness  on  the  question  of  his 
authority.  Piercy  v.  Hedrick,  2  W.  Va. 
458,  98  Am.  Dec.  774;  Garber  v.  Blatchley, 
51  W.  Va.  148,  41  S.  E.  222.  On  the  aame 
principle,  and  for  the  same  purpose,  the 
testimony  of  the  witness  Bowman  as  to 
contracts  of  insurance  made  by  Newenham 
with  his  agency  was  admissible,  for  these 
contracts  were  traced  back  to  the  company, 
and  its  knowledge  thereof  shown.  Debts 
so  made,  covering  a  period  of  years,  were 
paid  by  the  company.  There  was  no  error 
in  the  rejection  of  the  offered  testimony 
of  director  Wickham,  to  the  effect  that 
Newenham  failed  to  disclose  the  indebted- 
ness to  the  plaintiff  bank  at  conferences 
had  with  him  about  the  affairs  of  the  com- 
pany at  or  shortly  before  the  date  of  his 
resignation.  If  true,  the  fact  was  wholly 
immaterial.  It  had  no  tendency  to  prove 
authority  or  lack  thereof,  nor  to  contra- 
dict any  witness.  Newenham  had  not  been 
examined  as  to  what  transpired  at  any 
such  meeting  or  conference,  and  the  trans- 
action was  subsequent  to  the  indorsement 
in  question. 

Plaintiff's  instruction  No.  7,  complained 
of,  told  the  jury  in  substance  that,  if  they 
believed  from  the  evidence  Newenham  was 
authorized  to  discount  the  original  notes, 
the  company  received  the  proceeds  thereof, 
some  of  the  notes  were  not  paid,  Newen- 
ham indorsed  the  name  of  the  company  on 
the  note  sued  on  in  renewal  thereof,  and 
received  in  exchange  therefor  the  unpaid 
notes,  and  the  officers  believed,  with  good 
reason,  Newenham  had  the  same  authority 
at  the  time,  that  he  had  had  at  the  dates 
of  the  discounting  of  the  original  notes, 
and  knew  nothing  to  the  contrary,  they 
should  find  for  the  plaintiff,  even  though 
they  should  further  believe  Newenham  was 
not  president  of  the  company  at  the  date 
of  such  renewal.  The  legal  principles  al- 
ready adverted  to  sustain  the  ruling  of  the 
court  on  this  instruction.  The  subsequent 
act  was  of  the  same  character  in  general 
as  the  previous  ones,  which  indicated  au- 
thority to  bind  the  company  by  contract. 
The  evidence  justified  an  instruction  even 
more  favorable  to  the  plaintiff,  as  inter- 
mediate acts  of  Newenham  reflected  further 
light  upon  his  apparent  authority.  More- 
over, the  uncontradicted  evidence  of  rati- 
fication by  retention  of  benefits  would  have 
sustained  the  direction  of  a  verdict  for  the 
plaintiff. 

All  of  the  eight  instructions  requested  by. 
the  defendant  were  refused.  Of  these  Nos. 
3  and  6  only  call  for  finy  discussion,  as  the 
othei[4  were  palpably  bad.    No^  ^  wa«  in- 
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tended  to  warn  the  jury  that  the  burden 
of  proof  was  on  the  plaintiff  as  to  all  ma- 
terial allegations  of  the  declaration.  Some 
of  these  allegations  were  admitted  and  un- 
eontroverted,  or  fully  proved  by  uncontra- 
dicted evidence.  This  fully  justified  refusal 
of  the  instruction.  Kuykendall  v.  Fisher, 
61  W.  Va.  87,  8  L.R.A.(N.S.)  94,  56  8.  E. 
48,  11  Ann.  Gas.  700;  Parker  v.  National 
Mut.  Bldg.  ft  L.  Asso.  55  W.  Va.  134,  46 
S.  E.  811. 

No.  6  is  bad  because  it  attempted  to 
make  the  issue  turn  on  the  questions  of 
actual  authority,  or  ratification  of  imau- 
thorized  action.  Evidence  of  apparent  au- 
thority, sufficing  to  sustain  the  issue,  was 
wholly  ignored  by  it.  To  say  the  least,  it 
would  have  been  misleading  in  that  it  failed 
to  define  or  extend  ratification  so  as  to 
include  estoppel,  based  upon  evidence  of 
apparent  authority. 

Seeing  no  error  in  the  judgment,  we  af- 
firm it. 


NEW  YORK  COURT  OP  APPEALS. 

CHARLES  G.  MEYER,  Respt., 

v. 

WILLIAM  F.  REDMOND  et  al.,  Appts. 

(205  N.  T.  478,  98  N.  E.  906.) 

Anction   —  sale  ^  contract  •—  undis- 
closed principal. 

1.  An  auctioneer  who  lists  property 
which  he  has  for  sale  and,  after  acceptance 
of  a  bid,  delivers  a  written  contract  of  sale 
signed  in  his  own  name,  is  personally 
bound  for  the  fulfilment  of  the  contract, 
and  cannot  compel  the  purchaser  to  look 
to  an  undisclosed  principal  therefor. 

Contract  —  auction  —  memorandum  of 
sale  —  binding  effect. 

2.  A  bidder  at  an  auction  sale  who,  upon 
acceptance  of  his  bid,  receives  from  the  auc- 
tioneer a  written  contract  of  sale,  is  not 
bound  by  the  terms  of  a  memorandum  in 
the  auctioneer's  book  describing  the'  true 
owner  of  the  property,  made  for  the  pur- 
pose of  satisfying  the  statute  of  frauds  and 
charging  him  upon  the  contract. 

Same  •—  statute  of  frauds  —  auctioneer's 
contract  —  sufficiency. 

3.  A  contract  binding  under  the  statute 
of  frauds  is  effected  by  the  receipt  by  an 
auctioneer  of  a  percentage  of  the  bid  for 
property  offered  by  him  for  sale,  and  the 
delivery  by  him  to  the  bidder  of  a  bill  of 
sale  of  the  property,  which  acknowledges  re- 
ceipt of  the  money  paid. 

(May  24,  1912.) 

Note. —  As  to  effect  of  auctioneer's  dis- 
closure or  nondisclosure  of  vendor  on  his 
own  liability,'  see  note  to  McClen^q  y,  Stans- 
berry,  35  L.R.A.(N.S.)  483, 
41  L.R.A.(N.S.) 


APPEAL  by  defendants  Irom  a  Judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Queen's 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  contract  in  failing  to  deliver 
certain  stock  sold  to  plaintiff  by  defend- 
ants.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  A.  Forster,  for  appellants: 

Unless  the  memorandum  of  sale  is 
entered  in  the  auctioneer's  sales  book  at  the 
time  and  place  of  the  sale,  and  in  the  form 
prescribed  by  the  statute  of  frauds,  the  sale 
is  unenforceable,  either  against  the  auction- 
eer or  against  the  purchaser. 

Baltzen  v.  Nicolay,  53  N.  Y.  471;  Hicks 
V.  Minturn,  19  Wend.  560;  Mentz  v.  New- 
witter,  122  N.  Y.  491,  11  L.R.A.  97,  19 
Am.  St.  Rep.  514,  25  N.  E.  1044;  Hicks  v. 
Whitmore,  12  Wend.  548;  Coles  v.  Bowne, 
10  Pbige,  536. 

On  a  sale  of  personal  property  upon  con- 
dition that  10  per  cent  of  the  purchase 
price  shall  be  paid  the  day  of  the  sale,  and 
the  balance  the  following  day,  no  title 
passes  until  the  payments  are  made. 

Empire  State  Type  Founding  Co.  t. 
Grant,  114  N.  Y.  43,  21  N.  E.  49 ;  Roach  v. 
Curtis,  191  N.  Y.  390,  84  N.  E.  283; 
Schryer  v.  Fen  ton,  15  App.  Div.  169,  44  N. 
Y.Supp.  203,  appeal  dismissed  in  162  N.  Y. 
444,  66  N.  E.  997 ;  Dows  v.  Kidder,  84  N. 
Y.  127;  Hammett  t.  Linneman,  48  N.  Y. 
406. 

An  entry  of  an  auction  sale  in  an 
auctioneer's  sales  book,  which  expressly  in- 
corporates therein  the  printed  terms  of 
sale,  makes  them  a  part  thereof. 

Tallman  v.  Franklin,  14  N.  Y.  587; 
Pinckney  v.  Hagadorn,  1  Duer,  96,  affirmed 
in  14  N.  Y.  690;  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  446,  466,  457,  14  L.  ed. 
493,  497 ;  Levin  v.  Dietz,  106  App.  Div.  211, 
94  N.  Y.  Supp.  419. 

To  relieve  an  agent  from  personal  lia- 
bility, it  is  sufficient  if  he  discloses  his 
agency  at  the  time  of  the  signing  or  closing 
of  the  contract;  he  need  not  disclose  it  dur- 
ing the  negotiation,  bargaining,  or  bidding. 

Walker  v.  Cross,  87  C.  C.  A.  333,  160 
Fed.  372;  Argersinger  v.  Macnaughton,  114 
N.  Y.  539,  11  Am.  St.  Rep.  687,  21  N.  E. 
1022;  Whitford  v.  Laidler,  94  N.  Y.  145, 
46  Am.  Rep.  131;  Hall  v.  Lauderdale,  46 
K.  Y.  70;  Title  Guarantee  &  T.  Co.  v. 
Levitt,  121  App.  Div.  485,  106  N.  Y.  Supp. 
147;  Crandall  v.  Rollins,  83  App.  Div.  619, 
82  N.  Y.  Supp.  317;  Whitney  v.  Wyman, 
101  U.  S.  392,  396,  26  U  ^  1050,  1052; 
2  Kent,  Com.  631, 
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Mr.  Norman  C.  Conklin,  with  Mr.  Wil- 
liam H.  Hamilton,  for  respondent: 

The  defendants  sold  the  stock  of  the  plain- 
tiff and  became  personally  liable  for  the 
performance  of  their  contract. 

Benjamin,  Sales,  §  719;  Taylor  v.  Har- 
nett, 26  Misc.  366,  55  N.  Y.  Supp.  988; 
Bowman  y.  McClenahan,  20  App.  Div.  348, 
46  N.  Y.  Supp.  946;  Crane  v.  Powell,  139 
N.  Y.  388,  34  N.  E.  911 ;  DeRemer  v.  Brown, 
165  N.  Y.  410,  69  N.  E.  129;  Mills  v.  Hunt, 
20  Wend.  431,  affirming  17  Wend.  335; 
Baltzen  v.  Nicolay,  63  N.  Y.  467;  9  Cyc. 
264,  note  20;  Burnhanl  y.  Eyre,  123  App. 
Div.  777,  108  N.  Y.  Supp.  452;  Zimmerman 
V.  Weber,  136  App.  Div.  429,  120  N. 
Y.  Supp.  483;  Bush  v.  Cole,  28  N.  Y.  261, 
84  Am.  Dec.  343;  Bassett  v.  Perkins,  66 
Misc.  103,  119  N.  Y.  Supp.  868;  Bibb  v. 
Allen,  149  U.  S.  481,  496,  498,  37  L.  ed. 
819,  825,  826,  13  Sup.  Ct.  Rep.  950;  Royal 
Exch.  Ins.  Co.  v.  Moore,  8  L.  T.  N.  S.  242, 
11  Week.  Rep  692;  Benedict  v.  Pincus,  191 
N.  Y.  383,  84  N.  E.  284;  Johnson  v.  Buck, 
35  N.  J.  L.  342,  10  Am.  Rep.  243;  Salmon 
Falls  Mfg.  Go.  y.  Goddard,  14  How.  446, 
456,  14  L  ed.  493,  497. 

Defendants  are  not  freed  from  liability 
for  breach  of  contract  merely  because  there 
is  no  market  value. 

Wakeman  v.  Wheeler  k  W.  Mfg.  Co.  101 
N.  Y.  205,  64  Am.  Rep.  676,  4  N.  E.  264; 
Dickinson  v.  Hart,  142  N.  Y.  183,  36  N.  E. 
801;  Crittenden  v.  Johnston,  7  App.  Div. 
268,  40  N.  Y.  Supp.  87;  Meyer  Bros.  Drug 
Co.  y.  McKinney,  137  App.  Div.  541,  121 
N.  Y.  Supp.  845;  Butler  v.  Wright,  103 
App  Div.  470,  93  N.  Y.  Supp.  113;  Cabbie 
V.  Cabbie,  111  App.  Div.  426,  97  N.  Y.  Supp. 
773;  Rau  v.  Seidenberg,  53  Mi^c.  388,  104 
N.  Y.  Supp.  798. 

Haighty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages which  the  plaintiff  is  alleged  to  have 
suffered  by  reason  of  the  failure  of  the  de- 
fendants to  perform  their  contract. 

It  appears  that  the  defendants  were  auc- 
tioneers doing  business  under  the  name  of 
Adrian  H.  Muller  k  Son,  and  that  they  ad- 
vertised for  sale,  for  whom  it  may  con- 
cern, a  list  of  stocks,  among  which  were 
forty  shares  of  the  Lake  Charles  Rice  Mill- 
ing Company  of  Louisiana.  The  terms  of 
the  sale  were  10  per  cent  cash  on  the  day 
of  the  sale,  and  the  balance  to  be  paid 
before  1  o'clock  of  the  next  day  at  the  office 
of  the  auctioneers,  65  William  street,  in 
funds  current  at  the  New  York  Clearing 
House,  no  checks  received  in  payment,  un- 
less certified  and  approved.  At  the  sale  the 
plaintiff  bid  $1,600  for  the  forty  shares  of 
Lake  Charles  Rice  MiUiP^  Company  stock, 
41  L.R.A.(N.S.) 


and  the  same  was  struck  off  to  him  upon 
that  bid,  and  thereupon  he,  at  that  time, 
paid  to  the  defendants  10  per  cent  of  the 
amount  of  his  bid,  to  wit,  $160,  receiving 
from  the  defendants  therefor  the  following: 

New  York,  Oct.  14,  1908. 
Office  of  Adrian  H.  Muller  k  Son, 
65  William  Street,  Cor.  Pine. 
Stocks  and  bonds  also  bought  and  sold  at 
private  sale. 

Sold   at  auction   this   day,   to  Chas.  G. 
Meyer:    40   shrs.   the   Lake   Charles 
Rice    Milling    Co.    of    Louisiana 

@   40    $1,600 

Received  10  per  cent  on  account  ....       160 


Balance    $1,440 

Payable  before  1  o'clock  to-morrow, 
Thursday. 

Adrian  H.  Muller  k  Son,  per  R. 

On  the  following  day  the  plaintiff  tendered 
to  the  defendants  a  certified  check  for 
$1,440,  the  balance  of  the  sum  so  bid  for 
the  stock,  and  demanded  the  certificates  of 
stock,  which,  however,  were  not  delivered, 
and  on  the  following  day  he  wrote  a  letter 
to  the  defendants  giving  a  statement  of 
the  facts  of  the  purchase  and  payment  of 
10  per  cent  and  of  the  tendering  of  the 
check  for  the  balance  on  the  next  day, 
and  formally  demanded  the  fulfilment  of 
the  contract  on  their  part.  This  they  re- 
fused, and  thereupon  this  action  was 
brought. 

Upon  the  trial  the  defendants  offered 
to  show  by  one  of  the  defendants  that, 
after  the  stock  had  been  struck  off  to  the 
plaintiff,  and  at  the  time  that  he  paid  the 
10  per  cent  of  the  purchase  price,  he  was 
told  that  they  were  selling  the  stock  for 
the  People's  Trust  Company.  This  evidence 
was  objected  to  and  excluded  by  the  court. 
The  defendants  also  offered  to  show  that 
the  defendants  had  entered  in  their  book 
of  sales  that  they  had  sold  for  the  account 
and  risk  of  the  People's  Trust  Company 
forty  shares  of  the  stock  of  the  Lake  Charles 
Rice  Milling  Company  of  Louisiana  to 
Charles  G.  Meyer  for  $1,600,  in  accord- 
ance with  the  terms  of  sale,  and  made  a 
part  of  the  memorandum.  This  evidence 
was  also  objected  to  and  excluded  by  the 
court.  Exceptions  were  taken  to  these  rul- 
ings. Benjamin  on  Sales,  at  §  219,  sums  up 
the  English  authorities  upon  the  question 
of  sales  with  the  statement  that  "parol 
evidence  may  be  offered  to  show  that  a 
signature  to  a  note  or  memorandum,  though 
made  by  A  in  his  own  name,  was  really 
made  on  behalf  of  B,  his  principal,  when 
the  action  is  brought  for  the  purpose  of 
charging  B;  but  it  is  not  admisQible  oq  be- 
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half  of  A  in  such  a  contract,  for  the  pur- 
pose of  showing  that  he  is  not  personally 
bound,  and  had  acted  only  as  agent  of  B." 
In  Story  on  Agency,  at  §  269,  it  is  stated 
that  "a  person  contracting  as  agent  will  be 
personally  liable,  whether  he  is  known  to 
be  an  agent  or  not,  in  all  cases  where  he 
makes  the  contract  in  his  own  name,  or 
voluntarily  incurs  a  personal  responsibility, 
either  express  or  implied.  .  .  .  So,  if 
an  agent  selling  goods  should  make  out  the 
memorandum  of  the  sale  and  the  invoice  of 
the  goods  as  bought  of  him,  the  agent,  he 
would  be  personally  liable  for  a  failure  to 
deliver  the  goods."  And  again,  at  §  270, 
it  is  stated  that  "the  general  doctrine  as  to 
the  liability  of  agents  may  be  further  il- 
lustrated in  cases  where  there  is  a  written 
contract  purporting  to  be  made  between  one 
person  as  buyer,  and  another  as  seller 
Thus,  for  example,  if  an  invoice,  or  a  sold 
note,  should  describe  the  goods  sold  as 
'bought  of  A  B,'  the  agent,  as  seller,  and 
it  should  be  signed  by  him,  he  would  be  held 
tc  be  an  immediate  party  to  the  contract, 
and  liable,  as  such,  for  the  delivery  of  the 
goods  to  the  buyer,  notwithstanding  he 
might  have  sold  the  goods  as  the  agent  of 
the  owner,  and  have  made  known  that 
fact  to  the  buyer  before  or  at  the  time 
of  the  sale.  For,  if  the  agent  contracts 
in  such  a  form  as  to  make  himself  per- 
sonally responsible,  he  cannot  afterwards, 
whether  his  principal  be  or  be  not  known 
at  the  time  of  the  contract,  relieve  himself 
from  that  responsibility." 

In  Mills  V.  Hunt,  20  Wend.  431,  433, 
Chancellor  Walworth  states  the  rule  as  fol- 
lows: "The  mere  fact  that  they  were  auc- 
tioneers was  not  sufficient  notice  to  the 
purchaser  that  they  were  not  selling  their 
own  goods.  Jones  v.  Littledale,  1  Nev.  & 
P.  R.  677,  6  Ad.  jb  El.  486,  6  L.  J.  K. 
B.  N.  S.  169.  In  the  case  of  Magee  v.  At- 
kinson, 2  Mees.  &  W.  440,  6  L.  J.  Exch.  N. 
S.  115,  where  the  broker  had  seht  in  a 
note  of  the  sale  to  the  purchaser  in  his  own 
name,  it  was  held  that  evidence  of  a  cus- 
tom in  Liverpool  to  send  in  brokers'  notes 
without  disclosing  the  names  of  the  prin- 
cipal could  not  be  received  for  the  pur- 
pose of  protecting  the  broker  from  personal 
liability.  At  this  day  the  law  must  be 
considered  as  settled  that  a  vendor  or  pur- 
chaser dealing  in  his  own  name,  without 
disclosing  the  name  of  his  principal,  is  per- 
sonally bound  by  his  contract;  and  it  makes 
no  difference  that  he  is  known  to  the  other 
party  to  be  an  auctioneer  or  broker,  who  is 
usually  employed  in  selling  property  as  the 
agent  for  others.  Even  where  he  discloses 
the  name  of  his  principal,  if  he  signs  a  writ- 
ten contract  in  his  own  name  merely,  which 
contract  does  not  upon  its  face  show  that  he 
41  L.R.A.(N.S.) 


was  acting  as  the  agent  of  another,  or  in  an 
official  capacity  in  behalf  of  the  government, 
he  will  be  personally  bound  thereby."  This 
case  has  been  considered  as  finally  settling 
the  law  upon  the  subject  in  this  state,  and 
it  has  been  cited  and  approved  over  and 
over  again  in  nearly  every  case  in  which 
the  question  of  the  liability  of  an  agent 
has  arisen.  Bush  v.  Cole,  28  N.  Y.  261,  84 
Am.  Dec.  343;  Baltzen  v.  Nicolay,  53  N. 
Y.  467,  470;  Holt  v.  Ross,  54  N.  Y.  472,  13 
Am.  Rep.  615 ;  Argersinger  v.  Macnaughton, 
114  N.  Y.  636,  539,  11  Am.  St.  Rep.  687, 
21  N.  E.  1022;  National  City  Bank  v. 
Westcott,  118  N.  Y.  468,  476,  16  Am.  St. 
Rep.  771,  23  N.  E.  900;  Meriden  Nat.  Bank 
V.  Gallaudet,  120  N.  Y.  298,  307,  24  N. 
E.  994;  De  Remer  v.  Brown,  165  N.  Y.  410, 
419,  59  N.  E.  129;  Powers  v.  McLean,  14 
App.  Div.  92,  100,  43  N.  Y.  Supp.  477; 
Commercial  Bank  v.  Waters,  45  App.  Div. 
441,  447,  60  N.  Y.  Supp.  981;  Canal  Bank 
V.  Bank  of  Albany,  1  Hill,  287, 294;  Meechem 
Agency,  §  588;  Dunlap's  Paley,  Agency, 
•381. 

If,  therefore,  the  defendants,  the  auction- 
eers, entered  into  a  written  contract  with 
the  plaintiff  for  the  sale  of  the  stock  in 
question  in  their  own  name,  or  that  of  their 
copartnership,  which  does  not  show  upon 
its  face  that  they  were  acting  as  the  agents 
of  another,  or  in  any  official  capacity  in 
behalf  of  the  government,  they  became  per- 
sonally bound  thereby,  and  cannot  impeach 
the  contract  by  parol  testimony. 

In  this  case  we  have  their  published 
notice  of  the  list  of  stocks  which  they 
offered  for  sale,  with  the  notice  as  to  the 
terms  and  conditions  upon  which  the  sale 
would  be  made,  and  then  immediately  fol- 
lowing the  reception  of  the  bid  of  the 
plaintiff  and  its  acceptance  is  the  written 
instrument  delivered  to  him,  signed  by  the 
defendants  in  their  firm  name,  in  which 
they  state,  in  substance,  that  they  have 
sold  at  auction  this  day  to  Charles  6.  Meyer 
forty  shares  of  the  Lake  Charles  Rice  Mill- 
ing Company  of  Louisiana,  and  acknowl- 
edge the  receipt  of  10  per  cent,  on  account, 
leaving  a  balance  of  $1,440,  which  is  pay- 
able to  them  on  the  following  day  be- 
fore 1  o'clock.  It  appears  to  me  that  this 
instrument,  taken  in  connection  with  the 
published  list  of  securities  to  be  sold  and 
the  terms  upon  which  the  sale  was  to  be 
made,  constitutes  a  written  contract  on  the 
part  of  the  defendants,  as  auctioneers,  and 
that  they  became  bound  thereby,  not  only 
to  account  for  the  money  that  they  had  re- 
ceived in  part  payment  of  the  purchase 
price,  but  to  deliver  the  stock  upon  the 
next  day  upon  the  tendering  to  them  of  the 
balance  of  the  purchase  price.  Of  course, 
had   the   defendants    sold,   as   auctioneers^ 
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upon  notice  that  tbey  were  acting  as 
agents  for  a  disclosed  principal,  and  the 
plaintiff  had  made  his  bid  for  the  stock 
under  such  a  notice,  then  the  agents,  in 
the  absence  of  an  express  written  contract 
to  be  bound,  would  not  be  liable,  and  the 
plaintiff's  remedy  would  be  against  the 
principal ;  but  the  purchaser  has  the  right 
to  know  with  whom  he  is  dealing.  He  can- 
not be  compelled  to  pay  over  the  purchase 
price,  or  a  part  thereof,  and  then  give  time 
for  the  delivery  of  the  property,  and  thus 
be  compelled  to  trust  to  the  honesty  and 
responsibility  of  a  principal  unknovm  to 
him;  nor  can  he  be  bound  to  fulfil  his  bid 
by  a  principal  whose  name  is  disclosed  after 
such  bid.  In  other  words,  the  purchaser 
cannot,  without  his  consent,  be  compelled 
to  contract  with  an  insolvent  principal  or  a 
person  who,  he  has  reason  to  believe,  can- 
not and  will  not  carry  out  the  terms  of  the 
contract.  Instead  thereof,  when  he  bids  un- 
der a  notice  in  which  the  principal  has 
not  been  disclosed,  he  may  properly  deem 
the  bid  to  have  been  made  upon  the  re- 
sponsibility of  the  auctioneer,  and  look  to 
him  for  the  fulfilment  of  the  contract. 

It  is  further  contended  that  the  entry 
made  by  the  defendants  in  their  sales  book, 
in  which  it  is  stated  that  the  sale  was 
made  for  the  People's  Trust  Company,  be- 
came the  contract  between  the  parties  and 
superseded  the  instrument  delivered  to  the 
plaintiff  upon  the  payment  of  the  10  per 
cent  of  the  purchase  price  of  the  stock. 
It  may  be  true  that  this  entry  was  made 
pursuant  to  the  provisions  of  the  statute 
of  frauds  (Personal  Property  Law,  §  31 
[Consol.  Laws  1909,  chap.  41])  which  pro- 
vides that,  if  goods  be  sold  at  public  auction 
and  the  auctioneer,  at  the  time  of  the  sale, 
enters  in  a  sales  book  a  memorandum  speci- 
fying the  nature  and  price  of  the  property 
sold,  the  terms  of  the  sale,  the  name  of  the 
purchaser,  and  the  name  of  the  person  on 
whose  account  the  sale  was  made,  such 
memorandum  is  equivalent  in  effect  to  a 
note  of  the  contract  or  sale  subscribed  by 
the  party  to  be  charged  therewith.  The 
purpose  of  this  provision  is  to  obviate  the 
preceding  provision  of  the  section,  which 
renders  void  a  contract  for  the  sale  of 
goods,  chattels,  or  things  in  actions  for  the 
price  of  $50  or  more,  unless  the  buyer  ac- 
cepts and  receives  a  part  of  such  goods,  or 
at  the  time  pays  a  part  of  the  purchase 
money.  It  does  not  and  never  was  intend- 
ed to  render  void  a  written  contract  on  the 
part  of  the  auctioneer  to  become  personal- 
ly responsible  for  the  fulfilment  of  the 
contract  of  sale.  The  plaintiff  in  this  case 
did  not  sign  the  entry  made  in  the  sales 
book.  He  did  not  see  the  entry  made;  nor 
does  it  appear  that  he  knew  of  its  existence. 
41  L.R.A.(N.S.) 


He  relied,  as  he  had  a  right  to  do,  up- 
on the  paper  delivered  to  him  at  the  time 
he  paid  the  10  per  cent  of  the  purchase 
price. 

Some  criticism  has  been  made  with 
reference  to  the  opinion  of  the  appellate 
division  as  to  the  effect  of  striking  off  prop- 
erty upon  an  auction  sale.  In  this  case  the 
auctioneer,  pursuant  to  the  advertisement, 
offered  the  stock  in  question  for  sale,  with- 
out disclosing  the  principal.  The  plaintiff 
made  a  bid  therefor,  and  the  property  was 
struck  off  to  him.  This  indicated  a  meet- 
ing of  the  minds  of  the  respective  parties 
upon  the  subject,  but  did  not  operate  to 
make  a  binding  contract.  The  amount  of 
the  bid  was  $1,600.  Another  step  was 
necessary  to  be  made  in  order  to  take  the 
case  out  of  the  statute  of  frauds.  This 
was  done  by  the  plaintiff  making  a  payment 
of  the  10  per  cent  specified  in  the  notice, 
and  the  receipt  from  the  defendants  of  the 
bill  of  sale,  in  which  the  receipt  of  the 
payment  is  acknowledged. 

The  judgment  should  be  affirmed,  with 
costs. 

Callen,  Ch.  J.,  and  Gray,  Vann,  Wer- 
ner, WlUard  Bartlett,  and  Chaee,  JJ^ 
oonoor. 
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BANNER  GRAIN  COMPANY,  Appt, 

v. 
GREAT    NORTHERN    RAILWAY    COM- 
PANY, Respt. 

(—  Minn.  — ,  137  N.  W.  16L) 

Carrier  —  switching  charges  —  foreign 
tracks. 

1.  Action  to  recover  for  the  amount  paid 
defendant  for  switching  cars  to  plaintiff's 
elevator,  on  the  alleged  ground  that  the 
exaction  thereof  was  a  discrimination.  Up- 
on the  facts  found  the  trial  court  ordered 
judgment  for  $1.     Held: 

A  carrier  is  bound  to  treat  all  shippers 
with  equality  and  without  discrimination. 
It  is  also  bound,  unless  there  be  custom  or 
contract  to  the  contrary,  when  it  receives 
shipments  in  carload  lots,  to  make  delivery 
at  the  consignee's  place  of  business  when 
located  on  its  industrial  tracks,  or  to  con- 
necting carriers  and  switching  roads  when 

Headnotes  by  Start,  Ch.  J. 

Note.  —  Duty  of  carrier  to  deliver  car  aJt 
consignee's  place  of  liueiness. 

Generally,  as  to  right  of  carrier  to  dis- 
criminate with  respect  to  special  or  unusual 
service,  see  note  to  State  ex  rel.  Eilis  v. 
Atlantic  Coast  Line  R.  Co.  12  L.R,A.(N.S.) 
506. 

As  to  right  of  carrier  to  grant  rebate  <» 
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the  consignee's  business  is  located  thereon. 
It  is  not,  however,  bound,  at  its  own  charge, 
to  make  such  delivery  beyond  its  own  or 
leased  tracks. 

Trial  —  flndlnss  —  suffiotenoy. 

2.  Findings  of  fact  considered,  and  held 
that  they  sustain  the  conclusion  of  law  that 
the  plaintiff  was  entitled  to  judgment  for 
$1  only. 

(July  26,  1912.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin 
County,  denying  its  motion  for  a  new  trial 
in  an  action  brought  to  recover  a  certain 
amount  for  switching  charges,  collected  by 
defendant  from  plaintiff.  Aflirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Gollins  Sk  Eaton  for  appellant. 
Messrs.   Gobb,   Wheelwright,   A  Dille 
for  respondent. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  begun  in  the  district 
court  of  the  county  of  Hennepin  to  recover 
$837  for  switching  charges  collected  by  the 
defendant  from  the  plaintiff.  The  com- 
plaint alleged  that  between  February,  1906, 
and  May,  1909,  the  plaintiff  owned  and 
operated  a  grain  elevator,  known  as  the 
Quaker  elevator,  located  in  the  city  of 
Minneapolis  and  on 'the  tracks  of  the  Chi- 
cago &  Great  Western  Railway  Company, 
hereafter  referred  to  as  the  Great  Western; 
that  there  were  also  located  on  such  tracks 


allowance  to  shipper  for  use  of  latter's 
track,  see  note  to  Chicago  &  A.  R.  Co.  v. 
United  States,  26  L.R.A.(N.S.)  661. 

As  to  right  of  carrier  to  discontinue  re- 
ceipt of  freight  at  place  other  than  regular 
station,  see  note  to  Ethridge  v.  Central  of 
Georgia  R.  Co.  38  L.R.A.(N.S.)  932. 

As  to  duty  of  carrier  to  accept  freight 
originating  and  terminating  within  city 
limits,  see  note  to  Higdon  v.  Louisville 
&  N.  R.  Co.  33  L.R.A.(N.S.)  442. 

As  to  power  of  railroad  to  condemn  right 
of  way  for  spur  or  siding  to  private  estab- 
lishment, see  notes  to  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Petty,  20  L.R.A.  434;  Pere  Mar- 
quette R.  Co.  V.  United  -  States  Gypsum 
Co.  22  L.R.A.(N.S.)  181;  and  Riley  v. 
Louisville,  H.  ft  St.  Lw  R.  Co.  36  L.R.A. 
(N.S.)  636. 

It  will  be  observed  by  referring  to  those 
notes  that  one  of  the  conditions  of  such 
right  is  that  the  public,  or  such  part  of 
the  same  as  will  ne  in  a  position  to  do 
so,  shall 'have  right  to  the  spur  or  siding 
when  established  That,  however,  is  be- 
yond the  scope  of  the  present  note. 

The  reader  will  remember  that  the  rule 
requiring  personal  delivery  by  land  car- 
riers "does  not  apply  to  railroad  companies, 
as  they  have  no  facilities  for  taking  the 
goods  to  the  residence  or  place  of  busi- 
ness of  the  consignee,  and  the  general  usage 
of  their  business  does  not  require  them  to 
do  so."     6  Cyc.  467. 

That  contracts  between  railroads  and 
shippers  as  to  use  of  tracks  upon  or  cross- 
ing public  streets  are  subject  to  the  inter- 
ests of  the  public  safety,  see  Swift  v.  Dela- 
ware, L.  &  W.  R.  Co.  66  N.  J.  Eq.  34,  67 
Atl.  466,  affirmed  in  66  N.  J.  Eq.  462,  68 
Atl.  939. 

In  Banner  Grain  Co.  v.  Great  North- 
ern R.  Co.  it  was  held  that  a  railroad  is 
not  bound  to  deliver  carload  lots  at  the 
consignee's  place  of  business  when  the  same 
is  "on"  tracks  beyond  those  controlled  by 
the  carrier. 

In  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Nash, 
43  Ind.  423,  where  a  railroad  had  run  lum- 
ber on  cars  down  to  its  station,  yet  had 
not  taken  the  cars  to  the  point  of  the 
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track  near  the  consignee's  place  of  busi- 
ness, as  was  the  custom,  and  the  agent 
had  stated  that  they  would  be  run  down 
there  as  soon  as  possible,  and  during  the 
night  they  were  destroyed  by  fire,  it  was 
held  that  the  railroad  company  was  re- 
sponsible for  the  loss,  for,  as  it  was  cus- 
tomary to  deliver  near  the  place  of  busi- 
ness of  the  consignee,  the  transportation 
had  not  been  completed. 

In  Qrooks  Mfg.  Co.  v.  Southern  R.  Co. 
162  N.  C.  666,  68  S.  E.  243,  where  the  ques- 
tion was  one  of  the  extent  of  delay^  it 
was  held  that  while  a  railroad  company 
was  not  reqnired  to  deliver  a  car  upon  a 
private  siding,  when  it  did  not  place  the 
car  in  its  own  yard,  so  that  it  could  be 
discharged  conveniently,  it  had  not  com- 
pleted delivery  until  the  car  reached  the 
siding  of  the  plaintiff. 

In  Louisville  k  N.  R.  Co.  v.  Pittsburg 
k  K.  Coal  Co.  Ill  Ky.  960,  66  L.R.A.  601, 
98  Am.  St.  Rep.  447,  64  S.  W.  969,  it  was 
held  that  a  railroad  company  cannot  be 
compelled  to  halt  its  cars  in  the  middle 
of  a  city  street,  near  a  consignee's  prem- 
ises, in  the  absence  of  a  consent  by  the 
city  and  conclusive  evidence  that  such  a 
use  of  the  track  would  not  be  prejudicial 
to  the  other  patrons  of  the  railroad. 

In  Gulf  Compress  Co.  v.  Alabama  Great 
Southern  R.  Co.  — ^Miss.  — ,  66  So.  666, 
where  complainant's  bill  was  for  an  in- 
junction requiring  the  defendant  railroad 
to  receive  and  deliver  cotton  in  carload 
lots  or  less  at  its  compress  and  ware- 
bouse,  it  was  held  that  ''where  a  railroad 
company  furnishes  sufficient  facilities  of 
its  own  for  the  receipt  and  delivery  of 
freight,  there  is  at  common  law  no  duty 
resting  upon  it  to  receive  or  deliver  freight 
upon  a  private  siding  or  spur  track."  In 
this  case  it  seems  that  the  railroad  of- 
fered to  the  plaintiff  the  same  kind  of  a 
contract  that  it  had  with  other  persons 
in  the  same  business  on  its  line,  and  that 
the  plaintiff  had  declined  to  enter  into  such 
a  contract. 

In  Bedford-Bowling  Green  Stone  Go.  v. 
Oman,  116  Ky.  369,  73  S.  W.  1038,  it  was 
held  that  a  railroad  company  should  de- 
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four  other  similar  elevators  and  industries; 
namely,  those  of  the  Archer  Daniels  Lin- 
seed Company,  Russell-Miller  Milling  Com- 
pany, the  Merchants'  Elevator  Company, 
and  a  plant  of  the  Republic  Creosoting 
Company,  which  required  and  received  sim- 
ilar service  in  switching  cars  as  the  plain- 
tiff's elevator  did;  that  such  tracks  were 
connected  with  the  defendant's,  the  Great 
Northern,  by  a  direct  switch;  that  the  de- 
fendant switched  cars  to  such  other  eleva- 
tors and  industries  without  charge,  but 
discriminated  against  the  plaintiff,  and  ex- 
acted and  collected  from  it  $1  for  each  car 
switched  to  its  elevator,  in  all,  837  cars, 
for  which  it  paid  $837,  and,  further,  that 
the  plaintiff  at  various  times  demanded  of 
the   defendant  the   same   facilities   as   the 


other   industries   received,   which  were  re- 
fused. 

The  answer  denied  that  the  defendant 
had  discriminated  against  the  plaintiff, 
and  alleged  that  the  plaintiff's  elevator  was 
not  located  on  the  defendant's  tracks,  nor 
upon  the  tracks  of  any  other  company 
over  which  defendant  had  the  right  to  run 
its  engines  and  cars  to  plaintiff's  elevator, 
but  on  those  of  the  Great  Western;  that 
the  switching  charges  in  question  were  col- 
lected by  the  defendant  for  the  Great  West- 
ern, with  which  it  was  a  connecting  line, 
and  paid  to  it  pursuant  to  its  legally  pub- 
lished tariff  rate  for  such  service,  which 
was  duly  filed  with  the  Interstate  Com- 
merce Commission;  that  by  such  tariff 
rate   the   charge   for   switching   cars   from 


liver  freight  to  a  consignee  upon  a  switch 
to  which  he  had  access,  of  which  the  com- 
pany had  control  and  management,  and 
over  which  it  transported  freight  for  his 
competitor. 

In  Agee  y.  Louisville  &  N.  R.  Co.  142 
Ala.  344,  37  So.  680,  it  was  held  that  it 
was  an  improper  discrimination  for  a  rail- 
road which  had  been  accustomed  to  make 
delivery  of  cars  of  freight  and  cars  to  be 
freighted  to  persons  whose  houses  were  lo- 
cated upon  the  railroad  tracks,  to  discon- 
tinue doing  so  in  the  case  of  one  of  them. 

In  Western  &  A.  R,  Co.  v.  Haig,  136 
Ga.  494,  71  S.  E.  792,  it  was  held  that 
"the  mere  fact  that  one  railroad  company 
had  been  accustomed,  in  behalf  of  a  firm 
of  merchants,  to  switch  to  its  sidetrack, 
to  be  unloaded  for  the  consignees,  cars  of 
ice  brought  to  the  destination  by  another 
railroad  company,  did  not  make  the  former 
liable  in  damages  to  the  firm  merely  be- 
cause of  a  refusal  to  continue  such  prac- 
tice, with  or  without  notice  to  it  that 
the  practice  would  be  discontinued,  where 
it  did  not  appear  that,  because  of  the 
practice,  and  a  belief  that  it  would  be 
continued,  the  firm  did  something  by  rea- 
son of  which  it  suffered  injury  or  loss 
upon  a  discontinuance  of  the  practice  with- 
out reasonable  notice,  and  that  no  such 
notice  was  given."  The  court  said:  "Out- 
side of  the  rules  of  the  railroad  commis- 
sion, no  duty  rests  on  one  railroad  to  take 
cars  -  brought  to  their  destination  by  an- 
other railroad,  and  switch  them  at  the 
same  point  to  a  side  track  of  the  former, 
where  it  is  more  convenient  for  the  con- 
signee to  unload.  ...  A  practice  or 
custom  of  the  defendant  in  doing  this  for 
the  plaintiffs  would  not  make  it  a  common 
carrier  with  respect  to  this  service." 

In  Jones  v.  Newport  News  &  M.  Valley 
Co.  13  C.  0.  A.  95,  31  U.  S.  App.  92,  65 
Fed.  736,  where  it  was  contended  "that 
when  a  railroad  company  permits  a  switch 
connection  to  be  made  between  its  line 
and  the  private  warehouse  of  any  person, 
and  delivers  merchandise  over  it  for  years, 
it  becomes  part  of  the  main  line  of  the 
railroad,  and  cannot  be  discontinued  or 
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removed,  and  this  on  conunon-law  prin- 
ciples, and  without  the  aid  of  a  statute," 
— ^the  court  denied  this  olaim  both  at 
common  law  and  also  upon  the  ground 
that  there  was  no  contract  shown  that  re- 
quired the  railroad  to  keep  the  switch 
in  place  for  any  length  of  time,  or  forever. 
In  Grand  Trunk  R.  Co.  v.  Laidlaw  Lum- 
ber Co.  18  Ont.  Week.  Rep.  340,  2  Ont.  Week. 
N.  648,  it  appeared  that  the  defendant  was 
accustomed  to  ship  lumber  to  Toronto  by 
the  Grand  Trunk  R.  Co.  On  arrival  there 
it  would  notify  the  railroad  as  to  the  point 
of  delivery,  and  when  the  delivery  was  to 
be  at  the  defendant's  own  yard,  as  in  the 
case  on  trial,  the  Grand  Trunk  would  de- 
liver the  cars  containing  the  lumber  to 
the  Canadian  Pacific  R.  Co.,  which  would 
transport  them  to  the  defendant's  yard, 
making  a  switching  charge  therefor.  It 
waa  contended  by   the  defendant  that  the 

Sayment  of  freight  to  Toronto,  to  the 
rand  Trunk,  should  have  covered  the 
transportation  to  its  yard;  but  it  was  held 
that  the  journey  was  completed  on  the 
arrival  at  the  terminal  of  the  Grand  Trunk 
in  Toronto,  and  that  the  Grand  Trunk  was 
not  required,  for  the  same  price,  to  de- 
liver the  cars  at  the  defendants  yard. 

Where  a  railroad  company  underto<^ 
to  transport  a  carload  of  lumber  to  Oak 
Cliff,  there  "to  be  delivered  at  the  usual 
and  customary  place  of  discharge  of  trans- 
fer of  car"  to  the  consignee,  and  the  car- 
rier company  had  a  station  at  Dallas,  of 
which  city  Oak  Cliff  (where  there  was  a 
siding)  was  a  part,  and  the  route  from 
the  Dallas  station  to  the  Oak  Cliff  siding 
was  on  another  line  of  railway,  it  was 
held  that  the  carrier's  contract  was  not 
completed  by  a  tender  of  the  lumber  at 
the  Dallas  station.  Texas  &  P.  R.  Co.  v. 
Driskell,  —  Tex.  Civ.  App.  — ,  128  S.  W. 
466,  where  the  court  conceded  that  a  great- 
er charge  would  have  been  lawfully  and 
necessarily  made  for  shipment  to  Oak  Cliff 
than  for  shipment  to  Dallas. 

Illinois   grain    regulations. 

In  Vincent  v.  Chicago  &  A.  R.  Co.  49 
III.   33,  where  a  railroad,  for   a  valuable 
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connecting  lines,  when  the  origin  or  desti- 
nation of  the  shipment  was  outside  of  the 
corporate  limits  of  the  station,  was  $1 
per  car;  and,  further,  that  the  shipment  in 
each  of  the  cars  for  which  switching 
charges  were  made  and  paid  originated  out- 
side such  corporate  limits. 

The  cause  was  tried  by  the  court  without 
a  jury.  The  controlling  facts  were  stipu- 
lated by  the  parties,  and  the  trial  court 
found  the  facts  substantially  as  stipulated. 
It  is  impracticable  here  to  state  such  facts 
in  detail  because  of  their  volume.  They 
were,  however,  to  the  effect  that  the  allega- 
tions of  the  answer  were  true,  and,  further, 
that  the  defendant,  by  contracts  entered 
into  between  it  and  the  Great  Western,  ac- 
quired, for  a  valuable  consideration  paid  by 


the  defendant,  the  right  to  use  the  tracks 
of  the  Great  Western  connecting  with  its 
own,  and  leading  to  the  several  elevators 
and  industries  named  in  the  complaint, 
other  than  that  of  the  plaintiff's  which 
was  located  near  but  beyond  the  last,  in 
order,  of  the  other  industries,  for  the  pur- 
pose of  switching  cars  thereto  from  its  own 
lines;  that  b^j^  the  terms  of  such  contracts 
the  defendant  was  also  given  the  right  to 
secure  the  use  of  the  Great  Western 
tracks  to  plaintiff's  elevator  by  assuming 
the  burden  of  paying  compensation  there- 
for; that  the  defendant  did,  during  the 
times  stated  in  the  complaint,  switch  cars 
from  its  own  line  to  such  elevators  and  in- 
dustries on  the  leased  tracks  without  addl* 
tional  charge  therefor;  that  the  defendant 


consideration,  had  permitted  a  spur  track 
to  be  built  connecting  its  line  with  a  ware- 
house, it  was  held  that  this  spur  track 
should  be  considered  as  part  of  the  line 
of  the  railway,  under  the  Illinois  statute 
providing  that  it  should  be  unlawful  for 
any  railroad  to  deliver  any  grain  into 
any  warehouse  other  than  that  to  which 
it  was  consigned,  and  that  while  the  stat- 
ute did  not  apply  to  points  off  the  line  of 
the  railroad,  that  such  a  spur  track  was 
upon  its  line  within  the  meaning  of  such 
statute.  The  court  said:  "The  rule  of 
the  common  law,  requiring  common  car- 
riers by  land  to  deliver  to  the  consignee, 
has  been  so  far  relaxed  in  regard  to  rail- 
ways, from  necessity,  as,  in  most  cases, 
to  substitute,  in  place  of  personal  deliv- 
ery, a  delivery  at  the  warehouse  or  depot 
provided  by  the  companies  for  the  stor- 
age of  goods.  ...  If,  then,  the 
common-law  rule  requiring  of  common  car- 
riers an  immediate  delivery,  when  practica- 
ble, to  the  consignees,  has  been  relaxed, 
in  regard  to  railways,  only  from  necessity, 
it  is  difficult  to  perceive  why  the  rule  should 
not  be  applied,  in  its  full  force,  to  trans- 
portation of  this  character.  Here  the  ne- 
cessity of  relaxation  has  not  only  ceased, 
but  the  railway  is  compelled  to  seek  some 
other  warehouse  than  its  own  freight  de- 
pot, and  to  send  its  cars,  over  a  side 
track,  to  some  private  elevator.  And  where 
there  are  several  elevators  thus  connected 
with  the  main  line,  in  substantially  the 
same  mode,  it  is  difficult  to  conceive  how, 
as  a  question  merely  of  common  law,  the 
railway  company  can  be  permitted  to  de- 
liver grain  to  an  elevator  of  its 'own  selec- 
tion, in  place  of  that  to  which  the  property 
has  been  consigned." 

In  Chicago  &  N.  W.  R.  Co.  ▼.  Stanbro,  87 
ni.  195,  where  the  grain  was  directed  to 
a  station  of  the  railroad,  it  was  held,  un- 
der the  statute  of  1874,  providing  that 
"every  railroad  company  which  shall  re- 
ceive any  grain  in  bulk  for  transportation 
to  any  place  within  the  state  shall  trans- 
port and  deliver  the  same  to  any  consignee, 
elevator,  warehouse,  or  place  to  whom  or 
to  which  it  may  be  consigned  or  directed: 
41  L.R.A.(N.8.) 


Provided,  such  person,  warehouse,  or  place 
can  be  reached  by  any  track  owned,  leased, 
or  used,  or  which  can  be  used,  by  such 
corporation,"  that  it  was  necessary  that 
the  consignment  to  a  particular  warehouse 
be  made  at  the  time  of  shipment,  and  that 
notification  to  the  agent  of  the  railroad 
at  the  depot  or  place  of  destination  was 
not  sufficient. 

This  case  is  distinguished  in  Chicago,  M. 
&  N.  R.  Co.  V.  National  Elevator  &  Dock 
Co.  153  111.  70,  38  N.  E.  916,  where  the 
grain  was  directed  generally  to  Chicago, 
which  was  the  usual  custom,  and  where 
it  was  held  that  the  contract  under  con- 
sideration, which  provided  for  delivery  to 
either  of  two  particular  elevators  to 
which  cars  might  be  "consigned,"  required 
such  delivery,  provided  the  carrier  was  so 
instructed  while  the  grain  was  in  its  pos- 
session. The  court  referred  to  the  con- 
stitutional provision  quoted  infra,  and  con- 
strued another  section  of  the  same  statute, 
quoted  in  the  Stanbro  Case,  as  suggesting 
a  more  liberal  rule;  at  least,  in  the  inter- 
pretation  of   contracts. 

In  Hoyt  V.  Chicago,  B.  ft  Q.  R.  Co.  93 
111.  601,  the  court  referred  to  the  con- 
stitutional provision  of  1870,  that  "all 
railroad  companies  receiving  and  trans- 
porting grain  in  bulk  or  otherwise  shall  de- 
liver the  same  to  any  consignee  thereof,  or 
any  elevator  or  public  warehouse  to  which 
it  may  be  consigned,  provided  such  con- 
signee, or  the  elevator  or  public  ware- 
house, can  be  reached  by  any  track  owned, 
leased,  or  used,  or  which  can  be  used,  by 
such  railroad  companies;  and  all  railroad 
companies  shall  permit  connections  to  be 
made  with  their  track,  so  that  any  such 
consigneie,  and  any  public  warehouse,  coal 
bank,  or  coal  yard,  may  be  reached  by  the 
cars  on  said  railroad;"  and  said:  "The  ef- 
fect of  this  constitutional  provision  may  be 
to  change  the  rule  announced  in  People  ez 
rel.  Spruance  v.  Chicago  &  N.  W.  R.  Co.  67 
111.  436,  and  other  cases,  that,  by  the  com- 
mon law,  railroad  companies  could  not  be 
constrained  to  permit  individuals  to  con- 
nect side  tracks  of  their  own  with  the 
tracks  of  the  companies,   in  order  to  en- 
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had  no  contract  or  arrangement  giving  it 
the  right  to  use  any  of  the  tracks  of  the 
Great  Western  at  such  terminals,  or  to  do 
switching  thereon,  or  to  have  cars  going 
over  its  line  thereto  or  therefrom  without 
switching  charges,  except  as  provided  in 
the  contracts  referred  to,  nor  did  it  de- 
liver to  or  take  from,  or  cause  to  be  deliv- 
ered to  or  taken  from,  any  industry  or  any 


concern  on  such  tracks  any  car  or  shipment 
without  the  collection  of  the  tariff  switch* 
ing  charges  therefor,  except  as  herein 
stated;  that  during  the  time  stated  the  de- 
fendant collected  from  the  plaintiff  $837 
for  such  switching  charges,  and  paid  the 
same  to  the  Great  Western,  but  as  to  one 
of  the  cars  the  switching  charge,  $1,  was 
collected  without  right;  and,  further,  that 


able  the  latter  to  carry  grain  to  ware- 
houses or  elevators  which  have  been  erect- 
ed off  their  lines  of  road;  as,  also,  the  rule 
where  two  roads  or  divisions  are  owned  or 
leased  by  one  corporation  and  are  con- 
nected by  rail."  But  it  was  held  that 
where  there  were  15  feet  of  intervening 
track  owned  by  another  railroad,  which  the 
carrying  railroad  had  no  right  to  use,  it 
could  not  be  required  to  use  this  track  to 
make  deliyery  to  the  warehouse  of  a  con- 
signee of  grain. 

In  People  ex  rel.  Hempstead  t.  Chicago 
k  A.  R.  Co.  66  111.  95,  8  Am.  Rep.  631,  it 
was  held  that  a  railroad  is  not  compelled 
to  deliver  goods  to  an  elevator  which  is 
beyond  its  own  line,  although  there  may 
be  tracks  of  another  railroad  connecting 
it  with  such  elevator. 

For  what  tracks  connecting  a  railroad 
with  other  lines  are  part  of  its  own  line, 
and  what  not,  see  Chicago  &  N.  W.  R.  Go. 
▼.  People,  66  111.  365,  8  Am.  Rep.  690. 

Stock  yards. 

While  the  cases  in  regard  to  the  delivery 
of  live  stock  do  not  always  in  terms  relate 
to  deliveries  in  carload  lots,  they  are  at 
least  closely  connected  with  the  subject. 

In  Butchers'  &  D.  Stock-Yards  Co.  v. 
Louisville  k  N.  R.  Co.  14  C.  C.  A.  290, 
31  U.  8.  App.  252,  67  Fed.  35,  it  was  held 
that  the  business  of  a  stock  yard  company 
was  so  different  from  that  of  ordinary 
shippers  that  it  was  not  unlawful  for  a 
railroad  to  refuse  to  construct  a  siding 
to  connect  with  the  spur  track  of  such 
stock  yards,  although  it  had  connected 
with  spur  tracks  of  shippers  in  other  busi- 
ness, as  one  of  the  advantages,  for  instance, 
of  the  delivery  in  carload  lots  of  ordinary 
dead  freight  is  that  the  loaded  car  may  re- 
main for  some  time;  while  in  the  case  of 
stock,  the  matter  must  be  attended  to  im- 
mediately. It  was  also  held  that  where 
the  railroad  company  had  provided  suitable 
stock  yard  facilities  under  a  contract  with 
a  stock  yard  company  which  made  no 
charge  for  two  hours  after  delivery  of 
cattle  from  the  cars,  the  complainant  could 
not  complain  that  it  was  discriminated 
against. 

In  Covington  Stock-Yards  Co.  v.  Keith, 
139  U.  S.  128,  35  L.  ed.  73,  11  Sup.  Ct.  Rep. 
469,  a  railroad  made  a  contract  with  a 
stock  yard  company  to  receive  all  cattle 
at  Covington.  The  petitioner,  having  his 
own  private  yard,  immediately  west  of  that 
of  the  stock  yard  company,  demanded  that 
stock  for  him  individually  ought  not  to 
be  delivered  to  him  through  the  stock  yard 
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company  at  an  expense  charged  by  them. 
It  was  held  by  the  court  that  the  railroad 
company  had  no  facility  at  Covington  prop- 
er for  delivering  stock  to  consignees,  and 
that  if  the  stock  yard  company  should 
consent,  stock  for  the  petitioner  should 
be  delivered  to  him  through  the  stock  yard 
company  without  any  expense  to  the  peti- 
tioner; but  if  the  stock  yard  company 
would  not  consent*  then,  upon  the  peti- 
tioner providing  suitable  platform,  etc, 
upon  his  own  land,  the  railroad  company 
should  deliver  his  stock  to  him  upon  his 
own  land.  The  Supreme  Court,  in  affirming 
the  decision,  was  particular  to  point  out 
that  the  railroad  company  was  not,  as  an 
abstract  matter,  required  to  deliver  stock 
upon  the  land  of  consignees,  but  th&t  in 
this  case,  inasmuch  as  it  had  not  fur- 
hished  any  proper  facilities  for  the  delivery 
of  stock,  it  was  required  to  do  so;  the  con- 
signee's land  being  in  a  convenient  position. 
The  point  of  the  decision  being  that  a  car- 
rier was  not  entitled  to  charge  or  have 
charged  to  the  consignee  a  yard  expense 
beyond  the  ordinary  transportation  charges. 

In  Coe  V.  Louisville  &  N.  R.  Co.  3  Fed. 
775,  where  a  railroad  which  had  for  many 
years  delivered  stock  at  a  certain  stock  yard 
in  a  certain  city,  contiguous  to  its  track, 
made  a  contract  with  a  new  corporation, 
whose  yard  was  located  about  a  mile  away 
from  the  first-mentioned  yard,  by  which 
all  live  stock  shipped  over  its  lines  and 
consigned  to  that  city  was  to  be  delivered 
to  the  new  corporation,  to  the  exclusion  of 
the  old  corporation,  the  court  granted  an 
injunction  against  the  refusal  to  deliver 
to  the  old  corporation  stock  consigned  to 
them  or  in  their  care. 

In  Central  Stock  Yards  Co.  y.  Louis- 
ville &  N.  R.  Co.  63  L.R.A.  213,  55  C.  C.  A. 
63,  118  Fed.  113,  affirmed  in  192  U.  S.  668, 
48  L.  ed.  565,  24  Sup.  Ct.  Rep.  339,  it  was 
held,  where  a  railroad  had  made  arrange- 
ments with  a  stock  yard  company  which 
included  proper  facilities  for  the  delivery 
of  stock,  that  the  road  would  not  be  re- 
quired to  make  other  delivery,  or  delivery 
at  another  place  in  the  same  city.  The 
point  in  the  case  was  whether  the  railroad 
was  required  to  make  the  delivery  at  a 
point  where  a  connecting  carrier  crossed 
its  line,  in  order  that  the  connecting  car- 
rier might  deliver  the  stock  to  another 
stock  yard  company. 

See  also,  to  similar  effect,  Louisville  &  N. 
R.  Co.  V.  Central  Stock  Yards  Co.  212  U.  S. 
132,  53  L.  ed.  441,  29  Sup.  Ct.  Rep.  246,  re- 
yersing  133  Ky.  148,  97  S.  W.  778. 

B.  B.  B. 
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the  plaintiff  at  yarious  times  demanded  of 
the  defendant  that  it  provide  the  same  fa- 
cilities for  switching  cars  to  the  Quaker 
elevator  as  to  the  other  similar  industries, 
but  the  request  was  ignored  until  May  18, 
3909. 

The  trial  court  found  as  a  conclusion  of 
law  that  the  plaintiff  was  entitled  to  re- 
cover only  $1  and  costs,  and  ordered 
judgment  accordingly.  The  plaintiff  made 
a  motion  for  amended  findings  of  fact  in 
several  particulars,  and,  further,  that  the 
conclusion  of  law  be  amended  so  as  to  di- 
rect judgment  for  the  plaintiff  in  the  sum 
of  $837  and  costs.  The  motion  was  denied. 
The  plaintiff  then  made  a  motion  for  a  new 
trial,  and  appealed  from  an  order  denying 
it. 

The  plaintiff  assigns  as  error  the  denial 
of  its  motion  to  amend  the  findings  of  fact, 
but  the  alleged  error  is  not  discussed  or 
urged  in  the  brief  of  counsel,  and  is  deemed 
to  have  been  waived.  The  real  question  on 
this  appeal  is  whether  the  facts  found  sup- 
port the  trial  court's  conclusion  of  law; 
or,  in  other  words,  do  they  show  as  a  mat- 
ter of  law  a  discrimination  against  the 
plaintiff.  The  law  applicable  to  this  ques- 
tion is  well  settled.  A  carrier  is  bound  to 
treat  all  shippers  with  equality  and  with- 
out discrimination  as  to  shipping  facilities 
on  its  own  or  leased  lines.  When  a  carrier 
receives  shipments  in  carload  lots,  it  is 
bound,  unless  there  be  custom  or  contract 
to  the  contrary,  to  make  delivery  at  the 
consignee's  place  of  business,  when  located 
on  its  industrial  tracks,  or  to  connecting 
carriers  and  switching  roads,  when  the  con- 
signee's business  is  located  upon  the  tracks 
of  such  other  roads.  It  is  not,  however, 
bound  at  its  own  charge  to  make  such  de- 
livery beyond  its  own  or  leased  tracks. 

Now,  it  appears  from  the  facts  found 
by  the  trial  court  that  the  plaintiff's  ele- 
vator was  not  located  on  the  tracks  of  .the 
defendant,  or  on  any  track  leased  by  it; 
but  upon  that  part  of  the  tracks  of  another 
carrier  in  which  the  defendant  had  no 
rights  whatever.'  It  also  appears  that  the 
switching  charges  in  question  were  col- 
lected from  the  plaintiff  for  the  Great 
Western,  in  accordance  with  its  published 
tariff  rates,  and  paid  to  it.  The  charge  of 
$1  for  each  car  switched  was  not  for  the 
defendant's  benefit.  It  made  no  charge 
for  its  services  in  switching  the  cars  either 
to  the  industries  on  its  leased  tracks,  or 
in  switching  them  to  industries  not  on  such 
tracks.  It  simply  collected  from  the  plain- 
tiff the  necessary  switching  charges  exacted 
by  the  Great  Western,  in  accordance  with 
its  published  tariff  rates  for  switching  the 
cars  over  the  part  of  its  tracks  not  leased. 
It  is  clear,  then,  that  the  defendant  treated 
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all  shippers  similarly  situated  with  equal- 
ity. Tbs  plaintiff's  misfortune  was  that 
it  was  not  on  the  leased  tracks.  The  facts 
show  that  there  was  no  discrimination 
against  the  plaintiff,  unless  the  defendant 
was  bound  to  secure  and  pay  for  a  lease  of 
the  tracks  to  the  elevator  of  the  plaintiff. 
Whether  the  plaintiff  might  have  secured 
free  switching  of  cars  from  defendant's  line 
to  its  elevator  by  application  to  the  proper 
commission  we  need  not  inquire,  for  the 
fact  remains  that  the  defendant  could  not, 
before  an  adjustment  of  the  matter  by  the 
commission,  furnish  such  free  switching 
without  either  securing  an  extension  of  the 
leased  tracks,  and  paying  therefor,  or  by 
paying  the  switching  charges.  We  hold 
that  it  was  not  bound  to  do  either,  and 
that  the  count's  findings  of  fact  support  its 
conclusion  of  law. 
Order  affirmed. 

Holt,  J.«  took  no  pari. 
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LOUISE  ZUCKER,  Admrx.,  etc.,  of  Simon 
Zucker,  Deceased,  Respt., 

V. 

FREDERICK    WHITRIDGE,    Receiver    of 
Third  Avenue  Railroad  Company,  Appt. 

(205  N.  Y.  60,  98  N.  E.  209.) 

Street  railway  —  stepptngr  on  track 
without  looking  —  Injury  —  negli- 
gence. 

1.  A  pedestrian  who  walks  14  feet  in 
full  view  of  an  approaching  street  car,  and 
steps  on  the  track  immediately  in  front  of 

Note.  ^  Adfni88ihility  of  evidence  as  to 
hdbitSf  oustoni,  or  reputation  of  one 
injured  or  Tcilledf  on  the  question  of 
hia  otm  negligence  or  freedom  frotn 
negligence, 

I.  When  there  is  direct  evidence. 

a.  To    prove    freedom    from    negll- 

ligence,  684. 

b.  To  prove  negligence.   685. 

II.  When   there   is   no   direct  evidence. 

a.  To  prove  freedom  from  negligence, 

688. 

b.  To  prove  negligence,  690. 

Scope. 

This  note,  as  indicated  in  its  title,  is 
confined  to  the  habits,  custom,  or  reputa- 
tion of  the  person  killed  or  injured,  and 
whose  negligence  or  freedom  from  negli- 
gence is  sought  to  be  established.  It  does 
not  cover  the  admissibility  of  the  habits 
or  character  of  the  defendant  or  persons 
for  whose  negligence  the  defendant  is  re- 
sponsible. Generally,  as  to  admissibility 
of  specific  instances  to  prove  character,  see 
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it  without  once  looking  in  the  direction 
from  which  it  is  coming,  is  guiltgr  of  neg- 
ligence which  will  prevent  holding  the  street 
car  company  liable  in  case  he  is  killed 
by  the  resulting  collision. 

Brldence  —  babit  of  decedent  —  cross- 
ing street  car  tracks. 

2.  When  there  is  direct  evidence  of  the 
conduct  of  one  at  the  time  he  was  killed 
by  stepping  in  front  of  a  street  car,  evi- 
dence is  not  admissible  as  to  his  usual  man- 
ner of  crossing  street  car  tracks. 

Appeal     -—    incompetent    evldenoe    — 
harmlessness. 

3.  The  admission  of  incompetent  evi- 
dence cannot  be  held  to  be  harmless  if  it 
may  have  led  to  the  verdict. 

(March  19,  1912.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Trial  Term,  Part  3,  for 
New  York  County,  in  plaintiff's  favor,  and 
from  an  order  denying  a  motion  for  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  FredeHck  J.  Moses,  with  Mr. 
James   li.   Quackenbush,   for  appellant: 

The  direct  evidence  of  the  eyewitnesses 
produced  by  the  plaintiff  affirmatively 
proved  that  the  deceased  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Baxter  v.  Auburn  &  8.   Electric  R.  Co. 


note  in  14  L.R.A.(N.S.)  689,  including 
many  cases  where  the  issue  was  care  or 
negligence.  As  to  evidence  of  reputation 
to  show  incompetency  of  a  servant  or  a 
master's  knowledge  thereof,  see  the  note 
in  33  L.R.A.(N.S.)  751,  and  other  notes 
therein  mentioned. 

I.  When  therm  is  direct  evidence. 

a.  To  jprove  freedjont  from  negligence. 

The  tendency  of  the  cases  seems  to  be 
to  exclude  the  character  of  evidence  under 
consideration  where  there  is  direct  evi- 
dence upon  the  question  of  the  care  or  neg- 
ligence of  a  person  injured  or  killed; 
and  to  that  effect  are  the  following  cases, 
where  the  excluded  evidence  was  offered 
to  prove  freedom  from  negligence:  Glass 
V.  Memphis  &  C.  R.  Co.  94  Ala.  581,  10  So. 
215  (general  habits  of  person  killed  on  a 
trestle) ;  Warden  v.  Louisville  k  N.  R.  Co. 
94  Ala.  277,  14  LJt.A.  552,  10  So.  276 
(evidence  of  a  brakeman's  custom  of  rid- 
ing on  an  engine  pilot,  since  the  habit  could 
not  change  the  act,  negligent  in  itself,  into 
one  less  harmful);  Elliot  v.  Chicago,  M. 
&  St.  P.  K.  Co.  5  Dak.  523,  3  L.R.A.  363, 

41  N.  W.  758  (evidence  that  deceased,  a 
section  foreman,  was  usually  careful  [or 
careless]  in  guarding  himself  from  passing 
trains;  here  his  conduct  was  observed  up 
to  the  moment  of  the  collision)  ;  Price  v. 
Charles   Warner   Co.   1   Penn.    (Del.)    462, 

42  Atl.  699  (habitual  carefulness  of  a 
motorman  injured  in  a  collision  with  a 
wagon;  at  least,  until  an  effort  to  prove 
the  contrary) ;  Louisville  &  N.  R.  Co.  v. 
Summers,  60  C.  C.  A.  487,  125  Fed.  719 
(instances  of  caution  exercised  by  decedents 
in  passing  over  the  same  railroad  crossing 
on  the  day  before  the  accident) ;  Atlanta 
&  W.  P.  R.  Co.  V.  Newton,  85  Ga.  517,  11 
S.  E.  776  (general  prudence  of  person 
killed  by  a  train)  :  Central  R.  k  Bkg.  Co. 
V.  Kent,  87  Ga.  402.  13  S.  E.  602  (relia- 
bility and  skilful ness  of  engineer  whose 
train  lyas  plunged  into  a  washout) ;  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.  V.  Anderson,  47 
111.  App.  91  (habits  of  care  of  one  killed 
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at  a  railroad  crossing,  or,  if  admitted,  the 
effect  of  such  evidence  should  be  "guarded 
against  by  an  appropriate  instruction"); 
Illinois  C.  R.  Co.  v.  Borders,  61  111.  App. 
55  (sobriety  and  genera]  carefulness  of  one 
struck  by  a  train ) ;  Indiana,  D.  &  W.  R. 
Co.  V.  Koons,  72  111.  App.  497;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Moss,  89  111.  App. 
1  (customary  care  for  personal  safety  of 
one  killed  by  a  train) ;  Cox  v.  Chicago  & 
N.  W.  R.  Co.  92  111.  App.  15  (habits  of  care 
of  a  person  killed  at  a  railroad  crossing) ; 
Quincy  Gas  &  Electric  Co.  v.  Clark,  109 
111.  App.  20  (usual  care  and  caution  as  a 
lineman  of  one  killed  bv  falling  from  a 
high  pole) ;  Adams  v.  Chicago,  M.  k  St.  P. 
R.  Co.  93  Iowa,  565,  61  N.  W.  1059  (habit- 
ual caution  of  deceased  in  his  work  as  a 
railroad  yard  man) ;  Junction  City  v. 
Blades,  1  Kan.  App.  85,  41  Pac.  677  (gen- 
eral habits  of  a  person  injured  by  a  misstep 
into  a  ditch) ;  Southern  Kansas  R.  Co.  v. 
Robbins,  43  Kan.  145,  23  Pac.  113  (habitual 
prudence  and  skilfulness  of  one  as  a  rail- 
road man ) ;  Guggenheim  v.  Lake  Shore  k 
M.  S.  R.  Co.  66  Mich.  150,  33  N.  W.  161 
j  (habits  of  care  [or  the  reverse]  of  a  per- 
son killed  at  a  railroad  crossing  in  pass- 
ing over  that  crossing  at  other  times) ; 
Langworthy  v.  Green  Twp.  88  Mich.  207, 
50  N.  W.  130  (habitual  care  as  a  driver  of 
one  thrown  from  his  wagon  as  a  result 
of  a  log  in  the  road) ;  Minot  v.  Boston  k  M. 
R.  Co.  73  N.  H.  317,  61  Atl.  509  (habitual 
caution  in  crossing  railroad  tracks,  and 
fear  of  trains,  of  a  person  killed  at  a 
crossing) ;  Bourassa  v.  Grand  Trunk  R. 
Co.  75  N.  H.  359,  74  Atl.  590  (usual  pru- 
dence of  one  injured  by  a  train;  and  where 
it  is  conceded  that  the  injured  person  had 
looked  for  a  train  before  advancing  on  the 
track  at  the  .time  of  his  injury,  it  is  harm- 
less error  if  evidence  of  his  habit  so  to  do 
is  admitted) ;  Pennsylvania  R.  Co.  v.  Train- 
or,  12  Ohio  C.  C.  66,  5  Ohio  C.  D.  619  (care 
of  deceased  in  crossing  the  tracks  on  other 
occasions,  or  his  skill  as  a  driver) ;  Spik- 
ing V.  Consolidated  R.  k  P.  Co.  33  Utah, 
313,  93  Pac.  838  (customary  care  and  cau- 
tion of  deceased,  although  testimony  of 
eyewitnesses   was  conflicting). 
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190  N.  Y.  439,  83  N.  E.  469;  Hoffman  y. 
Syracuse  Rapid  Transit  R.  Co.  50  App.  Div. 
83,  63  N.  Y.  Supp.  442;  Flynn  v.  Joline, 
135  App.  Div.  291,  119  N.  Y.  Supp.  785; 
Greene  v.  Metropolitan  Street  R.  Co.  100 
App.  Div.  303,  91  N.  Y.  Supp.  426;  John- 
son V.  Third  Ave.  R.  Co.  69  App.  Div.  247, 
74  N.  Y.  Supp.  599;  Margulies  v.  Interur- 
ban  Street  R.  Co.  116  App.  Div.  167,  101 
N.  Y.  Supp.  499;  Lof stein  v.  Brooklyn 
Heights  R.  Co.  184  N.  Y.  148,  '76  N.  E. 
1035;  Bambace  v.  Interurban  Street  R.  Co. 
188  N.  Y.  288,  80  N.  E.  913;  West  v. 
Metropolitan  Street  R.  Co.  105  App.  Div. 
373,  94  N.  Y.  Supp.  250;  McAuliffe  v.  New 
York  City  R.  Co.  122  App.  Div.  633,  107 
N.  Y.  Supp.  522;  Muessman  v.  Metropoli- 
tan Street  R.  Co.  76  App.  Div.  1,  78  N.  Y. 


Supp.  571;  Greene  v.  Metropolitan  Street 
R.  Co.  100  App.  Div.  303,  91  N.  Y.  Supp. 
426. 

The  court  erred  in  admitting  testimony 
to  the  effect  that  the  deecased  was  habitual- 
ly careful  in  crossing  the  city  streets. 

Warner  v.  New  York  C.  R.  Co.  44  N.  Y. 
472;  Wooster  v.  Broadway  &  7  th  Ave.  R. 
Co.  72  Hun,  197,  25  N.  Y.  Supp.  378;  Sen- 
ecal  V.  Thousand  Island  S.  B.  Co.  79  Hun, 
574,  29  N.  Y.  Supp.  884;  Parsons  v.  Syra- 
cuse, B.  A  N.  Y.  R.  Co.  133  App.  Div.  461, 
117  N.  Y.  Supp.  1058. 

Messrs.  Cohen,  Creevey,  &  Richter,  for 
respondent: 

The  law  exacted  of  the  deceased  only 
the  care  of  a  reasonably  prudent  man  un- 
der  similar   circumstances;    and  his   free- 


But  in  some  cases  this  kind  of  evidence 
has  been  held  competent  to  prove  one's 
freedom  from  negligence  at  a  particular 
time,  even  though  there  appears  to  have 
been  some  direct  evidence. 

Thus,  in  Pittsburgh,  C.  C.  A;  St.  L.  R.  Co. 
V.  Parish,  28  Ind.  App.  189,  91  Am.  St.  Rep. 
120,  62  N.  E.  514,  where  there  was  slight 
direct  evidence,  it  was  said  that  the  so- 
briety and  carefulness  of  decedent,  and  his 
experience  and  competency  as  a  railroad 
conductor,  together  with  the  facts  and  cir- 
cumstances df  the  accident  as  proved,  and 
the  inferences  to  be  drawn  therefrom,  offer 
some  foundation  for  a  finding  of  due  care 
on  the  part  of  the  decedent;  and  in  addi- 
tion to  the  circumstances  of  the  accident, 
it  is  proper  to  consider,  on  the  question  of 
the  deceased's  due  care,  that  he  was  Indus* 
triouB,  in  good  health,  experienced  in  his 
work,  and  providing  for  his  family;  and 
under  such  conditions  it  is  to  be  inferred 
that  he  was  possessed  normally  of  the  in- 
stinct of  self-preservation.  However,  in 
another  portion  of  this  same  opinion,  evi- 
dence to  show  that  decedent  was  a  careful 
railroad  man,  or  the  reverse,  was  declared 
incompetent  to  excuse  negligence,  upon  an 
objection  that  it  was  opinion  evidence,  but 
such  evidence  was  held  competent  upon  the 
question  of  damages,  and  upon  a  proper  re- 
quest, the  court  should  so  limit  such  evi- 
dence by  an  instruction. 

So,  in  Missouri  P.  R.  Co.  v.  Moffatt,  60 
Kan.  113,  72  Am.  St.  Rep.  343,  55  Pac.  837, 
evidence  that  deceased  was  sober  and  ex- 
ceedingly careful,  and  possessed  strongly 
of  the  instinct  of  self-preservation,  was  held 
admissible  as  tending  to  repel  any  infer- 
ence of  negligence  that  might  arise  from 
the  fact  that  he  was  on  a  railroad  track 
and  was  killed  by  a  locomotive.  The  direct 
evidence  in  this  case,  however,  was  meager, 

And  in  Adams  v.  Carlisle,  21  Pick.  146, 
Chief  Justice  Shaw  observed  that  the  fact 
that  the  person  driving  at  the  time  a  coach 
was  overturned  was  a  careful  and  skilful 
driver  was  admissible  in  connection  with 
other  circumstances,  as  tending  to  prove 
his  freedom  from  negligence. 

So,  in  Stone  v.  Postoo  ft  M.  R,  Co.  72 
41  L.R.A.(N.S.) 


N.  H.  206,  55  Atl.  359,  evidence  that  the 
deceased,  when  passing  over  the  crossing 
on  previous  occasions,  had  remarked  on  its 
dangerous  character,  and  taken  precautions 
against  possible  harm,  was  held  admissible 
as  tending  to  prove  his  freedom  from  neg- 
ligence on  the  occasion  in  question. 

And  in  Bourassa  v.  Grand  Trunk  R.  Co. 
supra,  one's  habits  of  care  in  advancing 
on  railroad  tracks  were  held  competent  to 
answer  the  argument  that,  had  he  looked 
in  this  instance,  he  would  have  seen  the 
train. 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  John- 
son, —  Tex.  Civ.  App.  — ,  42  S.  W.  584, 
evidence  that  a  child  was  not  in  the  habit 
of  crawling  under  cars  was  held  admissible 
to  rebut  testimony  that,  a  short  time  be- 
fore the  accident,  the  child  was  seen  crawl- 
ing under  the  cars. 

h.  To  prove  negligetwe* 

In  the  following  cases,  where  there  was 
direct  evidence,  evidence  of  the  character 
indicated  was  held  inadmissible  to  prove 
negligence  or  lack  of  care:  Birmingham 
R.  Light  &  P.  Co.  V.  Selhorst,  165  Ala. 
475,  51  So.  568  (that  a  person  iniured  by 
the  sudden  jerk  of  a  street  car  nad  sus- 
tained previous  injuries  on  street  cars,  or 
was  known  to  ride  on  the  car  platform) ; 
Atlanta  &  W.  P.  R.  Co.  v.  Johnson,  66  Ga. 
259  (prior  negligent  acts  of  a  brakeman 
injured  in  the  course  of  his  work  are  im- 
material) ;  East  Tennessee,  V.  &,  G.  R.  Co. 
V.  Kane,  92  Ga.  187,  22  L.R.A.  315,  18  S, 
E.  18  (habitual  negligence  of  an  engineer 
in  pulling  his  train  at  an  excessive  speed, 
when  such  habit  is  evidenced  by  two  or 
three  of  such  happenings) ;  Atlanta  &  W. 
P.  R.  Co.  V.  Smith,  94  Ga.  110,  20  S.  E. 
763  (the  general  character  of  a  youth  for 
recklessness  or  the  reverse.  The  court  in- 
timated, however,  without  defining  its  own 
position,  that  it  could  conceive  of  a  favor- 
able view  being  held  as  to  proof  of  habit- 
ual acts  at  particular  times) ;  Linck  v. 
Scheffel,  32  111.  App.  17  (evidence  that  a 
seven-year-old  boy,  who  was  bitten  by  a 
dog,  had  at  various  times  teased  and  wor^ 
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dom  from  contributory  negligence  can  be 
inferred  from  the  circumBtances. 

Scbafer  y.  New  York,  164  N.  Y.  466,  48 
N.  E.  749;  Smith  v.  New  York  C.  &  H.  R. 
R.  Co.  177  N.  Y.  224,  69  N.  E.  427;  Bax- 
ter T.  Auburn  k  S.  Electric  R.  Co.  190  N. 
Y.  439,  83  N.  E.  469;  Moebus  t.  Herrmann, 
108  N.  Y.  349,  2  Am.  St.  Rep.  440,  16  N. 
E.  416;  Smith  y.  Metropolitan  Street  R. 
Co.  7  App.  Div.  253,  40  N.  Y.  Supp.  148; 
Buhrens  y.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
63  Hun,  671,  6  N.  Y.  Supp.  224,  affirmed 
in  125  N.  Y.  702,  26  N.  E.  762;  Brozek 
y.  Steinway  R.  Co.  10  App.  Diy.  360,  41 
N.  Y.  Supp.  1017;  Hickman  y.  William 
Schimper  &  Co.  126  App.  Diy.  216,  109  N. 
Y.  Supp.  326;  Monck  y.  Brooklyn  Heights 
R.  Co.  97  App.  Diy.  447,  90  N.  Y.  Supp.  818, 


affirmed  in  182  N.  Y.  567,  75  N.  E.  1131; 
Stackufl  y.  New  York  C.  A  H.  R.  R.  Co.  79 
N.  Y.  464;  Kellogg  y.  New  York  C.  &  H. 
R.  R.  Co.  79  N.  Y.  72;  McDonnell  y.  Henry 
Ellas  Brewing  Co.  16  App.  Diy.  223; 
Salter  y.  Utica  A  B.  Riyer  R.  Co.  88  N.  Y. 
42. 

It  was  proper  to  permit  plaintiff's  broth- 
er-in-law to  testify  -with  reference  to  the 
conduct  of  the  deceased  in  crossing  streets. 

Grand  Trunk  R.  Co.  y.  Richardson,  91 
U.  S.  454,  23  L.  ed.  356;  1  Wigmore,  Ey. 
§  92,  p.  166;  Sheldon  y.  Hudson  Riyer  R. 
Co.  14  N.  y.  218,  67  Am.  Dec.  155;  Crist 
y.  Erie  R.  Co.  58  N.  Y.  638;  McCarragher 
V.  Rogers,  120  N.  Y.  626,  24  N.  E.  812; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  McNeil, 
—  Ind.  App.  — ,  66  N.  E.  777;    State  y. 


ried  the  dog);  Chicago  &  A.  R.  Co.  y. 
Gibbons,  65  111.  App.  550  (that  one  killed 
at  a  railroad  crossing  had  been  habitually 
reckless  in  crossing  tracks  in  front  of  moy- 
ing  trains) ;  Salem  y.  Webster,  192  111.  369, 
61  N.  E.  323  (that  one  thrown  from  his 
buggy  was  habitually  a  rapid  driy«r) ; 
Belknap  &  D.  Stone  Co.  y.  Harris,  13  Ky. 
L.  Rep.  684  (instances  of  negligence  at 
other  times  by  a  person  in  the  course  of 
his  duties) ;  Louisyille  k  N.  R.  Co.  y. 
Chism,  20  Ky.  L.  Rep.  684,  47  S.  W.  261 
(a  boy's  custom  of  playing  about  and  on 
railroad  tracks,  and  putting  pins  thereon 
to  be  flattened) ;  Lexington  R.  Co.  y.  Her- 
ring, 29  Ky.  L.  Rep.  794,  96  S.  W.  668 
(that  one  had  frequently  boarded  and 
alighted  from  moying  street  cars,  eyen 
though  the  testimony  was  conflicting  as  to 
this  particular  occasion) ;  Louisyille  ft  N. 
R.  Co.  y.  Taylor,  31  Ky.  L.  Rep.  1142,  104 
S.  W.  776  (specific  instances  of  deceased's 
negligence  in  crossing  tracks  at  the  place 
where  his  death  was  occasioned,  or  his  cus- 
tom in  that  regard) ;  Aiken  y.  Holyoke 
Street  R.  Co.  184  Mass.  269,  68  N.  E.  238 
(preyious  acts  of  negligence  of  a  boy  about 
six  years  old,  who  was  thrown  from  a 
street  car  step)  ;  Kaillen  y.  Northwestern 
Bedding  Co.  46  Minn.  187,  48  N.  W.  779 
(that  a  person  injured  by  a  machine  at 
which  he  worked  was  several  former  times 
seen  looking  out  of  the  window  while  at 
work) ;  Eppendorf  y.  Brooklyn  City  &  N. 
R.  Co.  69  N.  Y.  196,  25  Am.  Rep.  171  (a 
person's  habit  of  jumping  on  moving 
street  cars;  and,  it  is  said,  evidence  of 
general  habits) ;  Smith  y.  Grand  Street  P. 
P.  &  F.  R.  Co.  11  Abb.  N.  C.  62  (where 
a  boy  less  than  six  years  old  was  struck 
by  a  street  car,  evidence  that  he  and  a 
three-year-old  sister  frequently  played  in 
the  street  unattended,  and  even  on  the 
ground  of  the  mother's  knowledge  of  this 
habit)  ;  Baker  y.  Irish,  172  Pa.  628,  33 
Atl.  658  (a  sixteen-year-old  boy's  practice 
of  jumping  from  a  moving  lift,  where  he 
was  injured  in  attempting  to  alight  there- 
from) ;  Mayton  y.  Sonnefield,  ^—  Tex.  Civ. 
App.  — ,  48  S.  W.  608  (the  previous  care- 
lessness or  recklessness  as  a  workman  of 
41  L.R.A.(N.6.) 


one  injured  by  the  fall  of  a  pile  of  lum* 
ber) ;  Propsom  v.  Leatham,  80  Wis.  608, 
60  N.  W.  586  (the  habitual  carelessness  of 
a  workman  whose  foot  pierced  a  loose 
board  covering  a  hole  in  a  dock) ;  Inter- 
national &  G.  N.  R.  Co.  V.  Ives,  31  Tex. 
Civ.  App.  272,  71  S.  W.  772  (that  one  who 
was  struck  by  a  train  at  a  railway  cross- 
ing had  occasionally  been  drawn  over 
that  crossing  by  his  team  while  he  was 
asleep,  or  even  that  he  was  habitually  so 
negligent). 

In  the  case  of  McCarragher  y.  Rogers,  120 
N.  Y.  526,  24  N.  E.  812,  evidence  of  the 
general  carelessness  or  the  reverse  in  his 
work,  of  one  injured,  was  held  inadmissible 
as  opinion  evidence,  as  was  testimony  that 
he  was  careless  or  careful  ieibout  the  time 
of  the  accident;  but  the  witness  was  per- 
mitted to  testify  as  to  the  conduct  of  the 
injured  person  when  he  saw  him  a  short 
time  before  the  injury,  though  such  conduct 
may  not  necessarily  have  characterized  the 
plaintiff  at  that  time. 

In  Missouri,  K.  &  T.  R.  Co.  y.  Johnson, 
92  Tex.  380,  48  S.  W.  568,  the  court  held  in- 
admissible evidence  of  an  engineer's  habit- 
ual negligence  in  taking  naps  in  his  cab  in 
the  course  of  his  journey,  and  of  running 
past  stops,  since  there  was  direct  evidence 
as  to  his  conduct  at  the  time  in  question, 
and  the  habit  bore  no  relation  to  those 
facts,  as  bearing  on  the  question  of  due 
care. 

In  the  following  cases  the  decisions  that 
evidence  of  habit  or  custom  was  inadmis- 
sible for  the  purpose  of  proving  negligence 
seem  to  have  been  on  the  ground  that  it 
affirmatively  appeared  that  the  accident 
in  question  was  not  the  result  of  such 
habit:  Georgia  Midland  &  G.  R.  Co.  v. 
Evans,  87  Ga.  673,  13  S.  E.  580;  Mays- 
ville  &  B.  S.  R.  Co.  y.  Willis,  31  Ky.  L. 
Rep.  1249,  104  S.  W.  1016;  Central  R.  k 
Bkg.  Co.  v.  Ryles,  84  Ga.  420,  11  S.  E.  499 
(habit  of  a  brakeman  in  going  between 
moving  cars  to  make  a  coupling  inadmis- 
sible, because,  in  the  particular  instance, 
he  acted  imder  the  order  of  the  conductor) ; 
Hill  v.  Snyder,  44  Mich.  318,  6  N.  W.  674; 
St.  Louis,  I.  M,  k  S,  R,  Co.  v.  Sparks,  81 
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Manchester  ft  L.  R.  Co.  52  N.  H.  628; 
Davifl  ▼.  Concord  &  M.  R.  Co.  68  N.  H.  247, 
44  Atl.  388;  Smith  v.  Boston  &  M.  R.  Co. 
70  N.  H.  53,  85  Am.  St.  Rep.  506,  47  Atl. 
290;  Tucker  v.  Boston  &  M.  R.  Co.  73  N. 
H.  132,  59  *At1.  943;  Missouri  P.  R.  Co. 
Y.  Moffatt,  60  Kan.  113,  72  Am.  St.  Rep. 
343,  55  Pac.  837;  Chicago,  R.  I.  k  P.  R. 
Co.  V.  Clark,  108  111.  113;  Toledo,  St.  L. 
ft  K.  C.  R.  Co.  ▼.  Bailey,  145  111.  159,  33 
N.  K   1089. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

Third  avenue,  in  the  city  of  New  York, 
running  nearly  north  and  south,  crosses 
Eighteenth  street  almost  at  right  angles. 
The  defendant  has  two  railroad  tracks  laid 


on  the  surface  of  the  avenue  at  the  point 
where  it  crosses  the  street;  the  easterly 
track  heing  used  for  cars  going  north,  and 
the  westerly  for  those  going  south.  On  the 
18th  of  December,  1908,  at  about  half  past 
8  in  the  evening,  the  plaintiff's  intestate, 
while  walking  easterly  on  the  northerly 
cross- walk  of  Eigliteenth  street,  as  he  was 
about  to  step  over  the  westerly  rail  of  the 
north-bound  track,  was  struck  by  a  north- 
bound trolley  car  and  fatally  injured.  In 
this  action,  brought  by  his  administratrix 
under  the  statute,  the  jury  found  a  general 
verdict  in  her  favor,  and  the  appellate  di- 
vision affirmed  the  judgment  entered  there- 
on; two  of  the  justices  dissenting. 

As  the  negligence  of  the  defendant  is  not 
now  denied,  the  primary  question  is  wheth- 


Ark.  187,  99  S.  W.  73   (habit  of  jumping 
cars  of  a  boy  about  ten  years  old). 

In  Louisville  &  N.  R.  Co.  v.  Berry,  88 
Ky.  222,  21  Am.  St.  Rep.  329,  10  S.  W.  472, 
and  Totarella  v.  New  York  &  Q.  C.  R.  Co. 
53  App.  Div.  413,  65  N.  Y.  Supp.  1044,  it 
was  held  that  the  habit  of  jumping  on  or 
off  moving  cars  or  trains  was  inadmissible 
to  contradict  the  positive  testimony  that 
the  accident  in  question  did  not  occur  while 
the  person  was  so  engaged. 

But  in  the  following  cases  evidence  of 
the  character  indicated  was  held  admissible 
for  the  purpose  of  proving  one's  negligence 
or  failure  to  exercise  ordinary  care,  not- 
withstanding there  was  direct  evidence: 
Fitzpatrick  v.  Fitchburg  R.  Co.  128  Mass. 
13  (that  a  nine-year-old  boy  who  was  struck 
by  a  train  was  habitually  on  the  tracks, 
and  had  been  warned  of  his  danger) ;  Brou- 
illette  V.  Connecticut  River  R.  Co.  162 
Mass.  198,  38  N.  E.  507  (evidence  of  train- 
man's boasts  of  ability  to  avoid  being 
struck  by  trains,  where  he  tripped  on  the 
track  and  was  struck  by  a  train) ;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Potter,  60  Kan. 
808,  72  Am.  St.  Rep.  385,  58  Pac.  471 
\m  the  determination  of  his  contributory 
negligence,  the  brightness  and  intelligence' 
of  a  boy  about  seven  years  old,  who  was 
struck  by  a  train;  and  though  not  men- 
tioned in  connection  with  this  point,  the 
direct  evidence  in  this  case  was  conflict- 
ing). 

In  Gibson  v.  Burlington,  C.  R.  &  N.  R. 
Co.  107  Iowa,  596,  78  N.  W.  190,  evidence 
was  held  admissible  of  an  engineer's  cus- 
tom of  separating  his  engine  from  the  cars 
for  inspection,  for  several  months  shortly 
prior  to  the  accident,  within  the  personal 
knowledge  of  the  witness,  where  he  had 
failed  so  to  do  at  the  time  in  question,  and 
he  knew  that  other  coaches  were  always 
added  to  the  train  at  this  particular  sta- 
tion, and  that  it  was  the  decedent's  custom 
to  notify  other  trainmen  before  he  began 
the  inspection  of  his  engine,  but  that  he 
had  failed  so  to  do  on  the  night  of  the  ac- 
cident; and  this  evidence  was  admitted  as 
tending  to  prove  the  decedent's  negligence, 
not  by  proof  of  habitual  negligence,  but  by 
41  L.R.A.(N.S.) 


proof  of  habitual   caution,  the  failure  to 
exercise  which  resulted  in  the  accident. 

So,  in  the  following  cases,  where  the 
direct  evidence  was  conflicting,  evidence  of 
the  character  indicated  was  held  admis- 
sible: Craven  v.  Central  P.  R.  Co.  72 
Cal.  345,  13  Pac.  878  (evidence  that  plain- 
tiff frequently  jumped  on  moving  street 
cars  within  a  year  preceding  the  accident) ; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Mc- 
Neil, —  Ind.  App.  — ,  66  N.  E.  777  (the 
practice  of  a  seven-year-old  boy  of  jumping 
on  and  off  trains  within  the  week  preceding 
the  accident) ;  Parkinson  v.  Nashua  &  L. 
R.  Co.  6l  N.  H.  416  (decedent's  manner  of 
driving  over  railroad  tracks  at  various 
times  and  places);  Allard  v.  Northwestern 
Contract  Co.  64  Wash.  14,  116  Pac.  467 
(recklessness  of  one  injured  by  a  blast  in 
exposing  himself  on  previous  occasions 
when  blasts  were  fired;  particularly  since 
the  testimony  was  conflicting  as  to  whether 
due  warning  was  given  of  the  blast). 

The  court,  in  Craven  v.  Central  P.  R.  Co. 
supra,  said :  "A  sensible  man,  called  upon, 
out  of  court,  to  determine  whether  or  not 
a  certain  person  had,  on  a  certain  occasion, 
carelessly  jumped  off  a  moving  train  of 
cars,  and  finding  the  direct  testimony  as  to 
the  matter  conflicting,  would  naturally  and 
properly  give  some  weight  to  the  fact  that 
the  person  was  in  the  habit  of  alighting 
from  cars  in  that  manner.** 

So,  evidence  as  to  one's  habit  of  getting 
on  trains  at  a  particular  station,  and  drop- 
ping off  after  riding  several  hundred  feet, 
is  admissible  to  corroborate  testimony  that 
he  jumped  off  on  the  occasion  in  question, 
and  fell  to  his  injury,  and  was  not  pushed 
off,  as  he  claimed.  Preston  v.  Hannibal  & 
St.  J.  R.  Co.  132  Mo.  Ill,  33  S.  W.  783. 

In  Canada  Paint  Co.  v.  Th-ainor,  28  ^ 
Can.  S.  C.  352,  where  a  person  was  injured 
in  some  extraordinary  manner,  evidence  was 
admitted,  apparently  without  objection,  as 
corroborative  of  the  theory  offered  by  the 
defendant  to  show  that  the  injured  girl 
had  frequently  rocked  in  her  seat  at  the 
machine  at  which  she  was  engaged,  al- 
though warned  against  the  habit,  and  that 
it  was  possible  for  the  injury  to  have  beei^ 
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er  the  decedent  was  negligent  as  matter  of 
law.  This  question  depends  on  the  testi- 
mony given  in  behalf  of  the  plaintiff;  for 
no  witness  was  called  by  the  defendant. 

There  is  an  elevated  railroad  structure 
over  the  avenue  at  the  point  in  question, 
with  the  usual  stations,  platforms,  and 
stairways;  and  when  the  accident  happened 
a  train  was  passing  overhead.  A  south- 
bound car  had  just  crossed  Eighteenth 
street,  which  is  a  little  more  than  30  feet 
wide  between  curbs,  and  it  was  some  dis- 
tance south  of  the  street  when  the  decedent 
was  struck.  The  night  was  dark  and  mis- 
ty; but  there  was  an  electric  light  on  the 
northeast  and  another  on  the  southwest 
corner,  and  a  gas  light  on  the  northwest 
comer.      Twelve    iron    columns,    each    16 


inches  square,  supporting  the  elevated 
structure,  stood  as  follows:  Three  in  the 
westerly  sidewalk  of  the  avenue,  one  on 
either  side  of  Eighteenth  street,  4  feet  3 
inches  west  of  the  west  curb  of  the  avenue, 
and  the  third  on  the  west  ^urb  of  the 
avenue,  the  first  and  second  being  a  little 
more  than  30  feet  apart,  and  the  second 
and  third  between  60  and  60  feet;  three  a 
few  feet  west  of  the  south-bound  track, 
and  three  more  a  few  feet  east  of  the  north- 
bound track,  and  about  the  same  distance 
apart,  north  and  south,  as  the  three  first 
above  described;  three  more  in  the  easterly 
sidewalk,  situated  about  the  same  as  the 
three  in  the  westerly  sidewalk.  There  were 
also  the  four  stairways  and  poles  sup- 
porting the  three  lights. 


occasioned  under  this  condition  if  she  had 
extended  her  leg  to  a  certain  degree. 

Cases  like  McDonald  v.  Montgomery 
Street  R.  Co.  110  Ala.  161,  20  So.  317,  and 
Thompson  v.  Yazoo  &  M.  Valley  R.  Co.  72 
Miss.  715,  17  So.  229,  where  the  question 
was  as  to  the  admissibility  of  evidence  as 
to  the  habits  or  custom  of  a  person  injured, 
as  bearing  on  the  care  or  negligence  of  the 
defendant,  are  not  within  the  scope  of  the 
note,  which,  as  indicated  at  the  beginning, 
is  confined  strictly  to  the  admissibility  of 
this  kind  of  evidence  as  bearing  on  the  care 
or  negligence  of  the  person  injured  or 
killed. 

II,  When  there  is  no  direct  evidence. 

a.  To  prove  freedom  from  negligence. 

The  tendency  of  the  cases  seems  to  be  to 
receive  in  evidence  testimony  as  to  one's 
custom  or  reputation  to  prove  his  freedom 
from  negligence  on  a  particular  occasion 
when  there  is  no  direct  evidence  as  to  the 
circumstances  attendant  upon  the  accident 
in  question.  Gay  v.  Winter,  34  Cal.  153 
(the  character,  habits,  and  instinct  of  self- 
preservation  of  a  five-year-old  boy  who  fell 
through  a  hole  in  the  street  into  the  bay 
of  San  Francisco  and  was  drowned) ;  Mc- 
Nulta  V.  Lockridge,  32  III.  App.  86,  af- 
firmed in  137  HI.  270,  31  Am.  St.  Rep.  362, 
27  N.  E.  452  (that  one  killed  by  a  "wild" 
engine  was  habitually  careful,  and  acquaint- 
ed with  the  highway  crossing) ;  Illinois  C. 
R.  Co.  V.  Pummill,  58  111.  App.  83  (habitual 
caution  and  prudence  of  a  brakeman  killed 
in  the  performance  of  his  work)  ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Alsdurf,  68  111.  App.  149 
(sobriety,  carefulness,  and  caution  of  a 
brakeman;  but  an  inference  of  due  care 
therefrom  was  overcome  in  this  instance 
by  the  fact  that  the  act  which  caused  his 
death  was  negligence  per  Se) ;  Corbin  ▼. 
Western  Electric  Co.  78  III.  App.  616  (tem- 
perate habits  and  customary  care  of  one 
killed  by  an  explosion  of  chemicals)  ;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Downey,  85  111 
App.  175  (the  general  carefulness  of  a  per- 
son who  was  killed  by  a  train,  but  wl^g  yra^ 
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not  observed  until  his  body  rolled  off  the 
engine  tender)  ;  Chicago  v.  Doolan,  99  111. 
App.  143  (habit  of  carefulness  of  a  woman 
insane  at  the  time  of  the  trial,  whose  in- 
jury was  alleged  to  have  been  occasioned 
by  a  defective  walk,  thus  making  applica- 
ble the  rule  in  force  where  injured  persons 
have  died  since  the  accident) ;  Devine  ▼.  Na- 
tional Safe  Deposit  Co.  145  111.  App.  322 
(general  habits  of  a  man  killed  by  a  fall 
into  an  open  areaway) ;  Wisenger  v.  Donk 
Bros.  Coal  &  Coke  Co.  119  111.  App.  298 
(usual  conduct  of  mine  workman  when  near 
heavily  charged  electric  wires  which  caused 
his  death);  Chicago,  R.  I.  k  P.  R.  Co.  v. 
Clark,  108  111.  113  (general  habits  of  a 
brakeman  killed  presumably  in  an  attempt 
to  uncouple  cars ) ;  Missouri  Furnace  Co. 
V.  Abend,  107  111.  44,  47  Am.  Rep.  425; 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Bailey, 
146  111.  159,  33  N.  E.  1089;  Illinois  C.  R. 
Co.  V.  Prickett,  210  111.  140,  71  N.  E.  435 
(competency  and  caution  of  engineer  killed 
by  a  boiler  explosion  the  cause  of  which 
was  unknown) ;  Chicago,  B.  &  Q.  R.  Co.  y. 
Gunderson,  174  111.  495,  51  N.  E.  708;  Illi- 
nois C.  R.  Co.  V.  Nowicki,  148  111.  29,  35 
N.  E.  358  (steadiness,  sobriety,  and  indus- 
try of  one  killed  at  a  highway  crossing  of 
a  double  railroad  track  by  a  train  on  the 
far  track,  which  reached  the  crossing  as 
the  last  car  of  the  train  on  tne  near  track 
cleared  the  way) ;  Illinois  C.  R.  Co.  v.  Ash- 
line,  171  111.  313,  49  N.  E.  621  (the  careful 
habits  of  one  killed  at  a  town  crossing 
where  evidence  leaves  the  question  in  doubt 
as  to  whether  any  person  saw  the  actual 
collision) ;  Dallamand  v.  Saalfeldt,  175 
111.  310,  48  L.R.A.  753,  67  Am.  St.  Rep. 
214,  61  N.  E.  645  (intelligence,  sobriety, 
and  carefulness  of  one  killed  by  a  fall  down 
an  elevator  shaft)  ;  Chicago  &  A.  R.  Co.  v. 
Wilson,  225  111.  50,  116  Am.  St.  Rep.  102, 
80  N.  E.  66  (general  habits  of  one  killed  at 
a  railroad  crossing,  although  in  this  in- 
stance the  deceased  was  observed  within  a 
few  feet  of  the  track  by  the  engineer,  who 
was,  however,  unaware  of  the  collision  until 
the  following  day )  ;  Evans  v.  Concord  R. 
Corp.  66  N.  H.  19*4,  21  Atl.  105  (a  woman's 
fear  of  a  railroQ-d  crossing  on  which  ehe  was 
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The  decedent  was  in  ibe  prime  of  life 
and  in  the  possession  of  his  faculties.  As 
he  walked  easterly  on  the  north  crosswalk 
of  Eighteenth  street,  the  crossing  was  di- 
rectly before  him;  but  his  view  toward  the 
south  was  somewhat  obscured  at  some 
points  by  the  stairways,  columns,  etc.,  un- 
til he  reached  the  westerly  curb  of  the 
avenue.  He  then  had  about  18  feet  to  go 
before  reaching  the  last  column  which  ob- 
structed his  view;  and,  while  going  this 
distance,  his  vision  was  much  less  obstruct- 
ed than  before.  From  that  column  to  the 
west  rail  of  the  south-bound  track  was  4 
feet  3  inches;  the  rails  of  that  track  4 
feet  8}  inches  apart,  and  the  distance  be- 
tween the  nearest  rails  of  the  two  tracks 
was  5  feet  4  inches  and  while  going  this 


distance  of  a  litle  over  14  feet  his 
view  of  the  defendant's  tracks  was 
not  obstructed  at  all,  either  to  the 
north  or  south.  He  was  walking  at  the 
rate  of  about  3  miles  an  hour,  while  the 
north-bound  car  was  going  at  the  rate  of 
from  15  to  18  miles  an  hour;  yet  no  gong 
was  heard,  or  warning  of  any  kind  ob- 
served. It  did  not  stop  at  the  south 
crosswalk.  As  he  lifted  his  foot  to  step 
over  the  west  rail  of  the  north-bound  track, 
he  was  struck  on  his  right  side  by  the  left- 
hand  front  comer  of  a  north-bound  car, 
whirled  around  and  thrown  down,  but  not 
run  over.  The  car  stopped  within  from 
5  to  8  feet  of  his  body.  According  to  the 
only  witness,  who  assumed  to  estimate  the 
distance  in  feet»  the  car  was  from  4  to  8 


later  killed,  and  her  habit  of  care  in  regard 
to  the  trains,  and  that  when  killed  she  was 
drivine  a  "safe"  horse) ;  Lyman  v.  Boston 
&  M.  R.  Co.  66  N.  H.  200,  1 1  L.R.A.  364,  20 
Atl.  976;  (evidence  that  a  person  killed  at 
a  farm  crossing  had  stopped,  looked,  and 
listened  at  that  crossing  on  the  day  preced* 
ing  the  accident) ;  Davis  v.  Concord  &  M. 
R.  Co.  68  N.  H.  247,  44  Atl.  388  (usual 
carefulness  at  a  certain  crossing  of  one 
killed  at  that  point) ;  Smith  v.  Boston  k  M. 
R.  Co.  70  N.  H.  82,  85  Am.  St.  Rep.  596, 
47  Atl.  290  (uniform  habit  of  a  person  to 
slacken  the  speed  of  his  horse  at  a  certain 
railroad  crossing,  and  to  look  and  listen, 
when  his  death  was  occasioned  at  that 
crossing  at  night) ;  Tucker  v.  Boston  &  M. 
R.  Co.  73  N.  H.  132,  59  Atl.  943  (general 
habit  in  crossing  railroad  tracks  by  one 
killed  at  a  crossing  when  "it  does  not  con- 
clusively appear  that  in  the  particular  in- 
stance such  custom  was  not  observed") ; 
Cassidy  v.  Angell,  12  R.  I.  447,  34  Am.  Rep. 
690  (habits  as  to  temperance  and  caution 
of  one  found  dead  in  an  excavation). 

In  Grand  Trunk  R.  Co.  v.  Griffith,  46  Can. 
S.  C.  380,  Ann.  Cas.  1912  B,  711,  it  was  ap- 
parently assumed  that  the  decedent's  daily 
precaution  to  take  a  longer  road  home  to 
avoid  walking  along  the  tracks  was  a  prop- 
er matter  for  consideration  on  the  question 
whether,  on  the  occasion  in  question,  he 
was  struck  while  walking  along  the  tracks 
or  at  a  crossing. 

In  some  cases,  however,  evidence  as  to 
a  person's  habits  or  custom  was  held  inad- 
missible for  the  purpose  of  proving  his 
freedom  from  negligence,  even  though  there 
seems  to  have  been  no  direct  evidence  as 
to  the  matter  in  question. 

Thus,  testimony  of  witnesses  that  they 
had  frequently  seen  deceased  driving  horses, 
and  that  he  was  a  careful  and  prudent 
driver,  was  held,  in  Morris  v.  East  Haven, 
41  Conn.  252,  irrelevant  on  the  question  of 
his  care  at  the  time  of  the  accident,  and 
because  it  was  the  mere  expression  of  an 
opinion. 

In  Frounfelker  v.  Delaware,  L.  &  W.  R. 
Go.  48  App.  Div.  206,  62  N.  Y.  Supp.  840, 
the  deceased,  a  conductor,  was  killed  in  a 
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train  collision,  and  it  was  said,  in  sub- 
stance, of  an  instruction  of  the  lower  court, 
to  the  effect  that,  on  the  question  of  the 
deceased's  contributory  negligence,  the  jury 
might  regard  the  testimony  that  he  was  a 
careful  man,  that  such  a  consideration  was 
irrelevant  as  to  whether  the  deceased  had 
complied  with  the  company's  rule  (the 
measure  of  care  necessary)  requiring  in 
part  that  conductors,  when  stopping  their 
trains,  should  send  back  a  flagman  a  dis- 
tance of  half  a  mile,  etc.,  and  it  was  fur- 
ther said  that  "so  far  as  appears  .  .  . 
the  flagman  was  merely  acting  upon  his 
own  judgment.  Certainly  he  signally  failed 
to  comply  with  these  rules;"  and  there  was 
no  proof  here  that  the  deceased  fulfilled  his 
duty. 

In  Swift  A;  Co.  v.  Zerwick,  88  III.  App. 
658,  evidence  was  excluded  as  to  the  cus- 
tomary caution  exercised  by  the  deceased 
in  oiling  the  machinery  in  which  he  was 
killed,  where  there  were  no  eyewitnesses  to 
the  accident.  But  in  this  case  it  appears 
that  the  evidence  was  excluded  because  of 
the  witness's  inability  to  testify  from  his 
personal  knowledge. 

In  Gray  v.  Chicago,  R.  I.  A;  P.  R.  Co. 
143  Iowa,  268,  121  N.  W.  1097,  the  court, 
while  admitting  that  there  might  be  cir- 
cumstances under  which,  in  the  absence  of 
some  direct  testimony,  evidence  as  to  the 
general  habit  or  practice  of  a  person  killed 
at  a  crossing  might  be  admitted,  so  far  as 
such  habits  may  tend  to  explain  his  pres- 
ence at  the  place  of  the  collision,  and  per- 
haps as  having  some  direct  bearing  on  the 
question  of  contributory  negligence,  held 
that  it  was  incompetent  to  go  into  the 
realm  of  specific  instances  indicating  care 
or  the  reverse,  with  reference  not  only  to 
the  crossing  in  question,  but  to  other  cross- 
ings, and  this  decision  was  suggested  by  the 
fear  of  collateral  issues.  In  this  case,  the 
decedent,  who  was  killed  by  a  train  at  a 
crossing,  was  observed  last  at  a  distance 
of  about  55  feet  from  the  crossing;  and  his 
horse  and  buggy  were  seen  by  the  engineer 
at  the  instant  of  the  collision ;  but  the  case 
was  considered,  apparently,  by  the  court, 
as  if  there  was  no  direct  evidence. 
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feet  from  him  as  he  was  about  to  step  on  the 
track.  During  the  last  14  feet  of  his  jour- 
ney, he  had  a  clear  view  to  the  south;  and 
if  he  had  looked  in  that  direction  he  could 
have  seen  the  north-bound  car,  which  was 
fully  lighted  and  approaching  rapidly. 
While  walking  that  distance,  he  was  in  a 
situation  which  required  active  yigilance. 
He  lived  near  by,  frequently  passed  over 
this  crosswalk,  and  knew  the  locality  well. 
He  had  nearly  20  feet  to  go,  in  order  to 
safely  clear  both  tracks,  and  over  14  feet 


to  go  before  reaching  the  west  rail  of  the 
north-bound  track.  He  did  not  halt,  or 
vary  his  rate  of  speed,  or  turn  his  head,  or 
look  in  any  direction,  except  straight 
ahead,  so  far  as  was  observed  by  any  of  the 
four  persons  who  saw  the  accident.  Two 
witnesses  were  about  15  feet  behind  him, 
walking  in  the  same  direction,  one  of  whom 
testified  that  he  held  his  head  "perfectly 
horizontal,"  in  a  "natural  position,"  while 
the  other  said  that  he  was  walking  "the 
same  as  anybody  else,    .     .     .    about  the 


In  Erb  v.  Popritz,  59  Kan.  264,  68  Am. 
St.  Rep.  362,  52  Pac.  871,  where  an  en- 
gineer was  killed  by  the  derailment  of  the 
engine,  the  court,  without  alluding  to  any 
distinction  between  cases  where  there  is 
direct  evidence,  declared  generally  that  evi- 
dence as  to  the  general  reputation  of  the 
engineer  and  his  fireman  for  care  and  pru- 
dence was  not  admissible  for  the  purpose 
of  proving  freedom  from  negligence  on  his 
part;  but  see  the  later  case  of  Missouri  P. 
R.  Co.  V.  Moffatt,  60  Kan.  113,  72  Am.  St. 
Rep.  343,  55  Pac.  837. 

And  in  Baltimore  &  0.  R.  Co.  v.  State, 
107  Md.  642,  69  Atl.  439,  it  was  held  that 
evidence  as  to  the  habits  of  one  killed 
at  a  railroad  crossing  as  to  being  a  careful 
and  cautious  driver  was  inadmissible  as 
tending  to  prove  freedom  from  negligence, 
.  aUhfiugh  it  expressly  appeared  that  there 
were  no  eyewitnesses  to  the  accident. 

So,  in  Chase  v.  Maine  C.  R.  Co.  77  Me. 
62,  52  Am.  Rep.  744,  where  the  question 
was  discussed  at  some  length,  it  was  held 
that  the  testimony  of  the  neighbors  of  one 
killed  at  a  railroad  crossing  as  to  his  gen- 
eral character  for  carefulness  was  inadmis- 
sible as  tending  to  prove  his  freedom  from 
negligence,  although  no  one  saw  him  at  the 
moment  of  the  accident.  The  court  feared 
that  the  admission  of  such  evidence  might 
introduce  collateral  issues. 

So,  in  Parsons  v.  Syracuse,  B.  &  N.  T. 
R.  Co.  133  App.  Div.  461,  117  N.  Y.  Supp. 
1058,  althougn  there  were  no  eyewitnesses 
to  the  accident  other  than  the  locomotive 
engineer,  who  only  saw  the  deceased  when 
he  was  upon  the  tracks,  it  was  held  that 
evidence  of  numerous  specific  instances  of 
care  on  previous  occasions,  exercised  by  a 
person  killed  at  a  railroad  crossing,  was 
not  admissible  as  tending  to  prove  freedom 
from  negligence  on  the  occasion  in  question. 
Here  again  the  decision  was  prompted  by 
the  consideration  that  such  evidence  would 
raise  collateral  issues.  The  court  said  that, 
so  far  as  it  knew,  the  question  had  never 
before  been  decided  in  New  York.  The  court 
expressly  considers  this  case  as  one  involv- 
ing no  direct  evidence. 

h.  To  prove  negligence. 

It  will  be  observed  that  the  cases  cited 
supra,  I.  b,  where  there  was  direct  evidence, 
holding  that  evidence  of  one's  habits  or 
custom  was  not  admissible  for  the  purpose 
of  proving  his  negligence  or  lack  of  care, 
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are  not  necessarily  authority  against  the 
admission  of  such  evidence  for  that  pur- 
pose where  there  is  no  direct  evidence;  out, 
on  the  other  hand,  the  cases  cited  in  that 
subdivision,  holding  that  evidence  of  such 
character  was  admissible  for  the  purpose  of 
proving  negligence,  even  though  there  was 
direct  evidence,  would  seem  to  be  a  fortiori 
authority  for  the  admission  of  the  evidence 
for  such  purpose  when  there  is  no  direct 
evidence.  Somewhat  strangely,  it  happens 
that  there  are  more  cases  holding  such  evi- 
dence admissible  to  prove  negligence  when 
there  is  direct  evidence  than  when  there  is 
no  direct  evidence.  In  Kroy  v.  Chicago, 
R.  I.  &  P.  R.  Co.  32  Iowa,  357,  however, 
the  fact  that  a  trainman  found  dead  on  the 
track  practised  and  helped  to  establish  a 
custom  at  a  particular  station,  where  the 
accident  occurred,  of  uncoupling  cars  from 
the  engine  while  the  train  was  moving  rap- 
idly, was  held  admissible  as  tending  to 
prove  his  negligence. 

But,  on  the  other  hand,  in  Louisville  & 
N.  R.  Co.  V.  McClish,  63  C.  C.  A.  60,  115 
Fed.  268,  the  court  held  that  evidence  that 
deceased  was  in  the  habit  of  jumping  on 
trains  near  the  place  where  the  body  was 
found  was  inadmissible,  as  tending  to  prove 
that  he  met  his  death  while  so  engaged,  al- 
though there  were  no  eyewitnesses. 

So,  in  Peoria  &  P.  U.  R.  Co.  v.  Clayberg, 
107  111.  644,  and  Mulville  v.  Pacific  Mut. 
L.  Ins.  Co.  19  Mont.  95,  47  Pac.  650,  the 
courts,  lyithout  alluding  to  any  distinction 
between  cases  where  there  was  direct  evi- 
dence and  where  there  was  none,  held  that 
evidence  that  deceased  was  in  the  habit  of 
jumping  on  and  off  moving  trains  was  in- 
admissible as  tending  to  prove  that  he  was 
killed  while  so  engaged,  although  it  is 
possible  there  may  have  been  direct  evidence 
in  these  cases. 

In  Mansfield  Coal  k  Coke  Co.  v.  Me- 
Emery,  91  Pa.  185,  36  Am.  Rep.  662,  evi- 
dence that  one  killed  in  the  collapse  of  a 
bridge  was  a  fast  and  careless  driver  was 
held  properly  excluded  because  the  offer 
was  too  vague  as  to  time. 

The  decision  in  Dalton  v.  Chicago,  R.  I. 
&  P.  R.  Co.  114  Iowa,  257,  86  N.  W.  272, 
is  merely  to  the  effect  that  evidence  of 
isolated  instances  of  deceased  being  found 
asleep  in  his  buggy  was  not  a  proper  way  of 
proving  his  habit  in  that  respect.  But  the 
court  added  that  it  was  not  to  be  under- 
stood as  holding  that  evidence  of  the  habit 
itself  would  not  be  admissible.  R.  S.  K. 
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same"  bm  the  witness  himself;  and  be 
added:  "I  walk  with  my  head  up  and 
look  at  everything  when  I  am  going  to  cross 
the  cars."  While  this  warranted  the  infer- 
ence that  the  decedent  walked  "about"  as 
the  witness  did,  it  did  not  permit  the  in- 
ference that  he  looked  at  everything,  as 
the  witness  said  he  did.  Another  witness 
testified  that  the  head  of  the  decedent  was 
"level,  I  mean  straight,  just  as  a  man 
would  carry  himself  ordinarily."  There 
was  no  different  description  of  his  carriage 
or  conduct. 

The  trial  court  and  a  majority  of  the 
appellate  division,  apparently  with  some 
hesitation,  announced  as  their  opinion  that 
the  jury  could  have  found  from  the  evi- 
dence that  if  the  decedent  bad  looked  he 
could  not  have  seen  the  approaching  car 
in  time  to  save  himself.  I  see  no  evidence 
in  the  record  to  justify  this  conclusion. 
While  the  view  of  the  decedent  was  some- 
what obstructed  at  first,  for  over  4  feet 
before  he  attempted  to  cross  the  flfst  track, 
and  for  over  14  feet  before  he  attempted  to 
cross  the  second  track,  bis  view,  both  to 
the  north  and  south,  was  wholly  without 
obstruction  of  any  kind.  If  he  looked  at 
first,  and  found  his  view  was  not  clear, 
he  was  bound  to  keep  on  looking,  and  not' 
try  to  cross  the  tracks  until  he  could  see 
his  way  was  free  from  danger.  The  trial 
court  charged  that  "if  the  jury  find  that  a 
south-bound  car  temporarily  interfered  with 
Zucker*s  view  of  the  north-bound  track,  that 
fact  made  it  incumbent  upon  him  to  be 
vigilant  and  to  look  again  after  the  car  had 
ceased  to  interfere  with  his  view."  He  did 
not  look,  or  try  to  look,  at  any  time  or 
place,  so  far  as  appears.  He  passed  over 
the  space  where  the  view  was  clear  appar- 
ently so  absorbed  in  thought  that  he  looked 
in  no  direction,  except  straight  ahetid.  No 
witness  saw  him  look,  or  try  to  look,  or 
turn  his  head,  or  make  any  movement  as 
if  he  was  looking,  until,  as  one  witness 
stated,  as  he  was  in  the  act  of  stepping  on 
the  last  track,  when  it  appeared  as  if  he 
noticed  the  car  and  tried  to  jump  back;  but 
the  car  caught  him  before  he  could  escape. 

The  trial  court  also  charged  that  the  de- 
cedent "did  not  have  the  right  to  rely  on 
the  motorman's  stopping  on  the  south 
crosswalk."  Moreover,  if  the  decedent  saw 
the  car  when  it  was  at  the  south  cross- 
walk, or  near  it,  the  theory  upon  which 
the  case  was  submitted  to  the  jury  utterly 
failed,  and  he  was  conclusively  shown  to 
be  guilty  of  affirmative  negligence. 

The  burden  of  furnishing  some  evidence 
tending  to  show  that  the  decedent  used 
some  care  rested  upon  the  plaintiff;  but 
she  did  not  meet  it.  Although  tvfo  wit- 
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nesses  had  him  luder  observation  all 
the  time,  and  two  more  the  most  of  the 
time,  while  he  was  traveling  the  last  30 
feet  toward  a  place  of  known  danger,  not 
one  saw  him  look  in  any  direction,  except 
straight  ahead.  During  the  last  14  feet, 
he  crossed  the  westerly  tracks,  and  was 
about  to  cross  the  easterly;  yet  it  did  not 
appear,  either  from  direct  evidence  or  from 
circumstances,  that  he  looked  either  to  the 
right  or  to  the  left  as  he  walked  this  dis- 
tance, and  it  conclusively  appears  that  if 
he  had  looked  he  could  have  seen  the  ap- 
proaching car;  for  it  was  no  longer  ob- 
structed, either  by  columns  or  the  south- 
bound car.  If  there  had  been  no  eyewit- 
ness of  the  accident,  less  evidence  of  care 
would  have  been  required  from  necessity; 
but  in  such  a  case  the  jury  could  not  find 
that  care  was  exercised  without  some  evi- 
dence, even  if  weak,  to  act  upon.  Here 
there  was  none.  The  surrounding  circum- 
stances did  not  show  that  the  accident 
might  have  happened  without  negligence. 
While  not  obliged  to  look  in  any  particu- 
lar direction  at  any  particular  point,  it 
was  the  duty  of  the  decedent  to  look  in 
both  directions  before  he  tried  to  cross  the 
tracks;  for  he  was  familiar  with  the  sit- 
uation and  knew  the  danger.  The  night 
was  misty  and  dark,  but  the  locality  was 
well  lighted;  the  north-hound  car  was 
fully  lighted,  and  all  the  witnesses  had  no 
difficulty  in  -  seeing  the  car,  while  some  of 
them  saw  it  when  it  was  more  than  half 
a  block  away.  The  slight  defect  in  his 
eyesight  did  not  excuse  him  from  looking; 
and  it  had  but  a  slender  bearing  on  what 
he  could  have  seen  if  he  had  looked.  As 
matter  of  law,  he  was  not  obliged  to  stop 
and  look;  but  it  was  his  duty  at  least  to 
look  as  he  walked  on,  and  not  blindly 
plunge  into  danger.  He  did  not  go  onto 
the  second  track  and  get  caught  there  be- 
fore he  could  get  off;  for  he  was  struck 
as  he  was  going  on,  and  was  thrown  down, 
but  not  run  over.  He  stepped  directly  in 
front  of  the  car  when  in  plain  sight,  and 
he  could  have  almost  touched  it.  Reed 
V.  Jletropolitan  Street  R.  Co.  180  N.  Y.  315, 
73  N.  E.  41. 

A  majority  of  the  judges  are  of  the  opin- 
ion that  the  decedent,  upon  the  most  favor- 
able view  of  the  evidence  that  can  be  taken 
in  the  interest  of  the  plaintiff,  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  As  we  said  in  a  late  case:  "He 
knew  that  he  was  in  a  place  of  danger,  and 
it  was  his  duty  to  exercise  some  care  for 
his  own  safety;  yet  he  took  no  care  what- 
ever. .  .  .  Every  person  is  bound  to 
use  reasonable  care  to  avoid  known  dan- 
gers, and  if  he  fails  in  this  duty  to  him- 
self, the  loss  ensuing  does  not  fall  on  m- 
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other,  whose  negligence  helped  to  bring 
about  the  result;  for  the  law  does  not 
apportion  negligence,  nor  assign  to  each 
party  responsibility  for  his  own  contribu- 
tion. The  one  guilty  of  contributory  negli- 
gence must  bear  the  loss  alone."  Volosko 
Y.  Interurban  Street  R.  Co.  190  N.  Y.  206, 
209,  16  LJLA.(N.S.)  1117,  82  N.  £.  1090, 
1091. 

One  other  question  requires  attention 
on  account  of  its  importance  and  novelty. 
A  witness  who  had  known  the  decedent  for 
eight  years,  and  during  that  period  had 
walked  with  him  through  the  streets  of 
the  city  of  New  York,  and  had  crossed 
railroad  tracks  with  him,  was  asked  by  the 
plaintiff:  "State  what  you  observed  as  to 
his  manner  of  crossing  railroad  tracks  while 
in  your  company."  Objection  was  made  to 
the  question  as  incompetent  and  imma- 
terial; but  it  was  overruled  and  an  excep- 
tion noted.  The  witness  then  answered: 
"When  we  were  about  to  cross  railroad 
tracks,  he  usually  looked  to  the  right  and 
to  the  left  of  him,  and  pnt  a  restraining 
hand  on  my  arm  before  crossing,  to  make 
sure  that  there  were  ^  no  vehicles  of  any 
kind  coming."  The  defendant's  counsel 
moved  to  strike  out  the  answer  as  incom- 
petent and  not  relevant  to  the  issues  in 
the  ease;  but  the  motion  was  denied  and 
an  exception  taken. 

The  learned  justices  of  the  appellate  di- 
Tision  divided  in  judgment  on  this  ques- 
tion by  the  same  vote  of  three  to  two  as 
upon  the  other;  but  one  of  the  majority, 
in  casting  the  decisive  vote,  said:  "As  to 
the  evidence  that  the  deceased  customarily 
exercised  care  in  crossing  railroad  tracks, 
I  much  doubt  its  admissibility;,  but,  even 
assuming  that  it  was  incompetent,  I  am 
not  persuaded  that  it  tended  in  any  ap- 
preciable degree  to  induce  the  verdict.  At 
most,  it  only  tended  to  lend  a  tone  of  prob- 
ability to  the  direct  evidence  that,  on  the 
occasion  of  the  accident,  Zucker  appar- 
ently observed  ordinary  care  in  crossing 
the  street."  [143  App.  Div.  205,  128  N. 
Y.  Supp.  233]. 

The  converse  of  the  proposition  involved 
was  held  by  this  court  in  Eppendorf  v. 
Brooklyn  City  A  N.  R.  Co.  69  N.  Y.  196, 
197,  26  Am.  Rep.  171.  In  that  case,  one 
of  the  issues  was  whether  the  plaintiff  was 
negligent  in  trying  to  board  a  slowly  mov- 
ing street  car  after  it  had  nearly  stopped, 
in  response  to  his  signal.  The  court  said, 
all  the  judges  concurring  except  one,  who 
was  absent:  "The  offer  of  defendant's 
counsel  to  show  that  plaintiff  was  in  the 
habit  of  jumping  on  defendant's  cars  when 
in  motion  was  properly  excluded.  It  is 
impossible  to  perceive  what  bearing  the 
evidence  offered  could  have.  ,  •  •  It 
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was  not  offered  to  show  that  the  plaintiff 
was  generally  careless  or  reckless;  and 
if  it  had  been,  it  would  have  been  incom- 
petent. The  simple  fact  that  he  was  in  the 
habit  of  jumping  upon  the  moving  cars 
could  have  no  bearing  in  this  case.  The 
sole  question  to  be  determined  here,  so  far 
as  relates  to  plaintiff's  alleged  contributory 
negligence,  was  the  character  of  the  plain- 
tiff's acts  under  the  circumstances  existing 
at  the  time;  and  what  he  may  have  done 
at  some  other  time,  under  other  circum- 
stances, could  have  no  bearing  upon  that 
question."     (p.  197.) 

In  an  earlier  case,  it  had  been  held,  one 
judge  dissenting,  that  evidence  of  the  in- 
toxication of  the  flagman  on  previous  oc- 
casions was  immaterial,  because  "his  neg- 
lect on  a  former  occasion,  or  his  former 
intemperate  habits,  would  not  be  sufficient 
to  create  negligence,  or  be  any  evidence  of 
it,  when  this  accident  happened.  The  evi- 
dence objected  to  tended,  like  the  sugges- 
tion that  the  railroad  company  did  not  own 
the  highway,  to  create  a  prejudice  in  the 
mind  of  the  jury,  and  invite  punitive  dam- 
ages, not  directly  arising  from  the  occur- 
rence." Warner  v.  New  York  C.  R.  Co.  44 
N.  Y.  466,  472.  To  the  same  effect  is  Cleg- 
horn  V.  New  York  C.  A  H.  R.  R.  Co.  56 
N.  Y.  44,  46,  15  Am.  Rep.  376,  where  Chief 
Judge  Church  said:  "Previous  intoxication 
would  not  tend  to  establish  an  omission 
to  give  the  signal  on  the  occasion  of  the 
accident."  See  also  Gorman  v.  New  York 
C.  k  St.  L.  R.  Co.  194  N.  Y.  488,  493,  87  N. 
E.  682. 

In  Wooster  v.  Broadway  ft  7th  Ave.  R. 
Co.  72  Hun,  197,  198,  26  N.  Y.  Supp.  S78, 
379,  one  of  the  issues  was  whether  the 
driver  of  a  coup^  was  negligent;  and  evi- 
dence given  in  behalf  of  the  plaintiff,  tend- 
ing to  show  that  he  was  generally  careful, 
was  held  incompetent.  Judge  Follett,  after 
citing  authorities,  said :  "It  has  been  many 
times  held  that  it  is  not  competent  for  a 
plaintiff  to  give  evidence  that  the  person 
by  whom  the  alleged  negligent  act  was  com- 
mitted had  previously  committed  similar 
acts,  or  that  he  was  generally  negligent  or 
unskilful.  The  same  rule  is  applicable  to 
a  plaintiff  seeking  to  show  that  the  acta 
of  her  servant  did  not  contribute  to  the 
accident."     (p.  198.) 

In  Parsons  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  133  App.  Div.  461,  462,  117  N.  Y. 
Supp.  1058,  1059,  it  was  held  that  an  ad- 
ministrator seeking  to  show  that  a  de- 
cedent, who  was  killed  while  crossing  a 
railroad  track,  used  care  at  the  time  of 
the  accident,  may  not  give  evidence  of  spe- 
cific instances  of  care  on  the  part  of  the  de- 
cedent prior  to  the  accident  although  no 
eyewitness  was  present  when  it  occurred. 
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Mr.  Justice  Chester  said:  "A  man  who  is 
careful  on  one  occasion  may  be  careless 
on  another.  The  circumstances  at  one  time 
may  be,  such  as  to  induce  prudence,  while 
they  might  not  at  another  time.  But  the 
worst  feature  of  this  class  of  evidence  is 
that  it  presents  issues  for  trial  not  ten- 
dered by  the  pleadings,  and  which  the  op- 
posing party  is  not  prepared  to  meet.  If 
this  evidence  was  competent  for  the  plain- 
tiff, it  would  be  just  as  competent  for  the 
defendant  to  prove  that  on  prior  occasions 
the  plaintiff's  intestate  had  been  careless; 
that  also  on  other  nights  when  this  engi- 
neer ran  his  engine  over  this  crossing  he 
had  run  it  slowly;  that  he  had  his  head- 
light burning;  that  he  rang  his  bell  and 
blew  his  whistle;  and  that  he  had  been 
seen  many  times  on  prior  occasions  to  ob- 
serve all  these  precautions.  It  would  also 
be  competent  for  the  plaintiff  to  dispute 
such  testimony,  and  to  show  that  on  prior 
occasions  he  had  been  careless.  Thus  the 
issues  would  be  largely  multiplied,  and  no 
party  going  to  trial  would  know  in  advance 
what  he  would  have  to  meet."     (p.  462.) 

In  some  states  such  evidence  is  regarded 
as  competent.  In  New  Hampshire  it  was 
held  that  the  fact  that  a  person,  killed  at 
a  grade  crossing,  customarily  stopped, 
looked,  and  listened  for  trains  at  that 
point,  is  competent  to  prove  similar  con- 
duct at  the  time  of  the  injury,  in  the  ab- 
sence of  testimony  by  any  eyewitness  as  to 
his  behavior  on  that  occasion.  Tucker  v. 
Boston  ft  M.  R.  Co.  73  N.  H.  132,  59  Atl. 
943.  No  argument  was  made,  but  the  bare 
conclusion  announced;  earlier  cases  being 
cited  which  involved  the  custom  of  those 
running  trains  and  of  those  injured  at  rail- 
road crossings  with  reference  to  general 
care  or  carelessness.  State  v.  Manchester 
&  L.  R.  Co.  62  N.  H.  528,  549;  Smith  v. 
Boston  &  M.  R.  Co.  70  N.  H.  63,  82,  85 
Am.  St.  Rep.  596,  47  Atl.  290.  The  argu- 
ment used  in  the  earlier  case  was  that  "it 
would  seem  to  be  axiomatic  that  a  man 
is  more  likely  to  do  or  not  to  do  a  thing, 
or  to  do  or  not  to  do  it  in  a  particular 
way,  as  he  is  in  the  habit  of  doing  or  not 
doing  it.  But  this  must  be  understood  of 
acts  which  are  done  or  omitted  to  be  done 
without  any  particular  intent  or  purpose 
to  injure  one." 

In  a  case  in  California  where  there  was 
a  conflict  of  evidence  as  to  whether  the 
plaintiff  carelessly  jumped  off  a  train  while 
it  was  moving,  the  railroad  company  was 
allowed  to  show  that  within  the  year  pre- 
ceding the  accident  the  plaintiff  had  fre- 
quently traveled  over  that  route,  and  had 
frequently  jumped  off  the  cars  while  in 
motion.  Craven  v.  Central  P.  R.  Co.  72 
Cal.  346,  348,  13  Pac.  878,  879.  The  court 
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said:  "A  sensible  man,  called  upon  out 
of  court  to  determine  whether  or  not  a 
certain  person  had,  on  a  certain  occasion, 
carelessly  jumped  off  a  moving  train  of 
cars,  and  finding  the  direct  testimony  as 
to  the  matter  conflicting,  would  naturally 
and  properly  give  some  weight  to  the  fact 
that  the  person  was  in  the  habit  of  alight- 
ing from  cars  in  that  manner." 

In  Kansas  it  was  held  that  the  fact  that 
a  man,  killed  on  a  railroad  crossing,  was 
careful  and  sober,  and  had  previously  ex- 
ercised due  care  in  passing  over  the  same 
crossing,  tends  to  repel  any  inference  of 
negligence  arising  from  the  mere  fact  that 
he  went  upon  the  track  when  a  train  was 
approaching;  there  having  been  no  ey» 
witness  of  the  collision  until  he  was  actual- 
ly upon  the  track.  The  evidence  does  not 
appear  to  have  been  objected  to;  and  it  is 
assumed  to  have  been  competent  without 
argument.  Missouri  P.  R.  Co.  v.  Moffatt, 
60  Kan.  113,  72  Am.  St  Rep.  343,  65  Pac. 
837. 

In  niinois  evidence  that  the  deceased 
was  "habitually  cautious  and  temperate" 
was  held  to  be  competent,  where  there  was 
no  eyewitness  of  the  accident,  but  other- 
wise not.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clark,  108  111.  113,  117. 

On  the  other  hand,  similar  evidence  has 
been  held  incompetent  in  several  different 
states,  as  follows:  In  Wisconsin,  to  show 
that  the  person  injured  "was  an  habitually 
careless  man"  (Propsom  v.  Leatham,  80 
Wis.  608,  612,  50  N.  W.  686,  587);  in 
Pennsylvania,  that  the  deceased  "had  made 
a  practice  of  jumping  from  the  elevator 
while  in  motion"  (Baker  v.  Irish,  172  Pa. 
528,  531,  33  Atl.  558) ;  in  Connecticut,  that 
the  intestate  "was  a  careful  and  prudent 
driver"  (Morris  v.  East  Haven,  41  Conn. 
252);  in  Illinois,  "that  the  deceased  was 
in  the  habit  of  jumping  on  trains"  (Peoria 
A  P.  U.  R,  Co.  V.  Clayberg,  107  HI.  644, 
648) ;  in  Iowa,  in  a  case  where  there  was 
some  evidence  that  the  deceased  was  asleep 
in  his  buggy  when  he  drove  on  the  track, 
that  he  had  been  "found  asleep  in  his 
buggy"  on  other  occasions  (Dalton  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  114  Iowa,  257,  259, 
86  N.  W.  272,  273) ;  in  Maine,  that,  in  the 
opinion  of  those  who  knew  the  deceased 
well,  he  was  a  cautious  and  careful  man 
no  witness  having  seen  the  accident  (Chase 
V.  Maine  C.  R.  Co.  77  Me.  62,  65,  52  Am. 
Rep.  744) ;  in  Massachusetts,  specific  in- 
stances of  want  of  care  in  the  engineer  in 
his  business  of  running  trains  within  three 
months  of  the  injury,  before  or  after  (Rob- 
inson V.  Fitchburg  &  W.  R.  Co.  7  Gray,  92, 
95) ;  also  "previous  specific  acts  of  negli- 
gence on  the  part  of  the  engineer,  known  to 
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the  defendant's  superintendent."   Connors  v. 
Morton,  160  Mass.  333,  335,  35  N.  £.  860. 

Professor  Wiginore  seems  to  appreciate 
"the  probative  value  of  a  person's  habit  or 
custom  as  showing  the  doing  on  a  specific 
occasion  of  the  act  which  is  the  subject  of 
the  habit  or  custom;"  but  he  points  out 
difficulties  which  arise  in  connection  with 
such  evidence.  Section  02.  Thus  he  says*. 
"Can  there  be  a  habit  of  not  doing!"  Sec- 
tion 07.  "Is  it  possible  to  believe  that 
careless  action  can  ever  be  anything  more 
than  casual  or  occasional!  If  it  is,  are  we 
not  really  predicating  a  careless  disposi- 
tion, rather  than  a  genuine  hal>it,  and  then 
are  we  not  violating  the  rule  against  char- 
acter in  civil  cases  in  employing  such  evi- 
dence T  These  doubts  serve  to  explain  the 
precedents  that  exclude  such  evidence;  but 
it  would  seem  that  the  doubts  are  not  al- 
ways well  founded,  and  that  such  evidence 
is  often  of  probative  value,  and  is  not  at- 
tended by  the  inconveniences  of  character 
evidence."    1  Wigmore,  Ev.  §  07. 

The  Messrs.  Elliott,  in  their  work  on 
Evidence,  say  that  "evidence  of  personal 
habit  is  often  of  some  probative  value,  and 
is  frequently  admitted;  but  such  evidence 
should  not  be  admitted  when  to  admit  it 
would  violate  the  character  rule,  and  it 
cannot  ordinarily  be  proved  that  a  person 
did  or  did  not  do  a  certain  thing  at  a  par- 
ticular time  by  showing  that  he  had  acted 
in  a  certain  way  under  similar  circumstan- 
ces at  other  times."     1  Elliott,  Ev.  §  173. 

In  Thompson  on  Negligence,  it  is  said: 
"Where  there  are  no  witnesses  to  the  acci- 
dent, evidence  of  the  habitual  care  of  the 
deceased  is  often  admitted  on  the  question 
of  his  exercise  of  due  care  at  the  time  of 
the  accident."    6  Thomp.  Neg.  §  7140. 

Mr.  Greenleaf  says:  "A  habit  of  doing 
a  thing  is  naturally  of  probative  value 
as  indicating  that  on  a  particular  occasion 
the  thing  was  done  as  usual;  and,  if  clear- 
ly shown  as  a  definite  course  of  action,  is 
constantly  admitted  in  evidence.  Never- 
theless there  are  some  instances  in  which 
habit  may  be  thought  to  be  obnoxious  to 
the  character  rule,  particularly  a  habit  of 
intoxication  or  intemperance,  and  a  habit 
of  carelessness  or  negligence;  and  on  these 
points  there  is  no  uniformity  of  ruling. 
The  existence  of  a  design,  plan,  or  inten- 
tion to  do  a  thing  is  of  some  probative 
value  to  show  that  it  was  done,  and  in- 
stances of  its  use  constantly  recur."  1 
Greenl.  Ev.  16th  ed.  §§  14j  and  14k. 

The  weight  of  authority  seems  to  be 
against  admitting  evidence  of  general  con- 
duct under  proven  circumstances  to  show 
conduct  of  the  same  kind  under  similar 
circumstances  on  a  particular  occasion, 
when  there  were  eyewitnesses  of  the  occur- 
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rence,  including  the  person  injured,  if  he 
survived  the  accident.  We  are  not  now 
called  upon  to  decide  whether  evidence  of 
the  habits  of  a  decedent  in  crossing  rail- 
roads is  competent  when  there  is  no  eye- 
witness of  the  event.  In  this  case,  there 
were  four  witnesses  who  saw  what  hap- 
pened, and  described  the  conduct  of  the 
deceased  as  he  walked  to  his  death.  A 
question  of  evidence,  to  some  extent,  is  a 
question  of  sound  policy  in  the  adminis- 
tration of  the  law.  Sometimes  it  is  nec- 
essary to  weigh  the  probative  force  of  evi- 
dence offered,  compare  it  with  the  prac- 
tical inconvenience  of  enforcing  a  rule  to 
admit  it,  and  decide  whether,  as  matter 
of  good  policy,  it  should  be  admitted.  Uni- 
form conduct  under  the  same  circumstances 
on  many  prior  occasions  may  be  relevant, 
as  tending  somewhat  to  show  like  conduct 
under  like  circumstances  on  the  occasion 
in  question.  All  relevant  evidence,  how- 
ever, is  not  competent.  Hearsay,  although 
relevant,  is  held  incompetent  from  public 
policy,  because  there  is  safer  and  better  evi- 
dence to  establish  the  fact.  Parol  evidence 
to  vary  a  written  agreement  is  relevant, 
but  incompetent,  because  sound  policy  re- 
quires that  the  writing  should  be  presumed 
to  express  the  final  agreement  of  the  par- 
ties. So,  assuming  the  evidence  in  ques- 
tion to  be  relevant,  I  think  it  should  be 
held  incompetent  under  the  circumstances, 
because  its  probative  force  does  not  out- 
weigh the  inconvenience  of  a  multitude  of 
collateral  issues,  not  suggested  by  the 
pleadings,  the  trial  of  which  would  take 
much  time,  tend  to  create  confusion,  and 
do  little  good.  Ab  was  said  by  Chief 
Justice  Peters,  in  Chase  v.  Maine  C.  R.  Co., 
supra:  "In  many  litigations,  under  su^ 
a  test,  there  would  arise  a  wager  of 
character  which  would  as  unfairly  settle 
the  dispute  as  did  formerly  the  wager  of 
battle."  The  rule  of  the  average  life  ia 
care,  or  else  it  would  not  long  continue; 
yet  the  average  man  is  conscious  that  he 
is  not  always  careful;  and  hence  habit  oh 
general  occasions  is  uncertain  evidence  of 
care  on  a  particular  occasion.  It  is  not 
enough  of  itself  to  establish  the  fact 
sought  to  be  proved,  and  at  the  most 
simply  b^ars  upon  the  probability.  Habit 
is  an  inference  from  many  acts,  each  of 
which  presents  an  issue  to  be  tried,  and 
necessarily  involves  direct,  and  naturally 
invites,  cross  examination.  The  circum- 
stances surrounding  each  act  present  an- 
other issue,  and  thus  many  collateral 
issues  would  be  involved  which  would  not 
only  consume  much  time,' but  would  tend 
to  distract  the  jury  and  lead  them  away 
from  the  main  issue  to  be  decided.  From 
the  want  of  previous  notice,  the  other  party 
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would  not  be  prepared  to  meet  such  evi- 
dence; and  after  all  the  testimony  of  this 
character  was  in,  the  fact  would  remain 
that,  as  no  one  is  always  careful,  the  sub- 
ject of  inquiry,  although  careful  on  many 
occasions,  might  have  been  careless  on  the 
occasion  in  question. 

We  are  of  the  opinion  that  the  evidence 
objected  to  should  be  held  incompetent,  and 
that,  under  the  circumstances,  the  error 
in  admitting  it  should  not  be  disregarded 
as  harmless;  for  it  may  have  led  to  the 
verdict. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Cnllen,  Ch.  J.,  and  Gray,  Hisoock, 
Chase,  and  Collin,  JJ.,  concur.  Wil- 
lard  Bartlett,  J.,  concurs  on  second  ground 
discussed  in  the  opinion. 


INDIANA  SUPREMB  COURT. 

CITIZENS'  TRUST  COMPANY,  Appt., 

V. 

NATIONAL  EQinPMENT  k  SUPPLY 
COMPANY  et  al. 

(-.  ind.  — ,  98  N.  E.  866.) 

Mortga^  —  water  and  light  company 
—  running  expenses  —  priority. 

1.  Where  the  Current  income  of  a  water 


and  light  company  which  has  mortgaged 
its  property,  franchises,  after-acquired 
property,  and  income,  is  applied  to  bet- 
terments, claims  for  materials  and  labor 
necessary  to  keep  the  plant  a  going  con- 
cern, which  should  have  been  satisfied  out 
of  such  income,  are  entitled  to  priority  out 
of  the  proceeds  of  a  foreclosure  sale  under 
the  mortgage. 

Same  ^  time  of  acquiring  —  staleness 
of  claim. 

2.  If  material  and  labor  furnished  to  keep 
a  water  .and  light  company  a  going  concern 
were  not  to  be  paid  for  when  furnished, 
but  payment  was  to  be  postponed  until  it 
could  be  made  from  earnings,  the  lapse  of 
more  than  six  months  before  the  appoint- 
ment of  a  receiver  will  not  defeat  a  right 
to  priority  of  claims  growing  out  of  them 
over  an  existing  mortgage,  if  earnings  were 
diverted  to  betterments. 

Trial  —  correction  of  findings  —  provi- 
sion of  statute. 

8.  A  special  finding  of  facts  by  the  trial 
court  can  be  corrected  only  in  the  method 
pointed  out  by  statute. 

(June  21,  1912.) 

APPEAL  by  cross  complainant  from  a 
judgment  of  the  Circuit  Court  for  Wells 
County  in  defendant's  favor  in  an  action  to 
foreclose  a  mortgage,  and  for  a  sale  of 
the  property  to  satisfy  a  lien.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Echhom  St  Vaughn  and  Walter 
Olds  for  appellant. 


Note,  —  Priority  of  claims  against  prop^ 
erty  in  hands  of  receiver  over  record' 
ed  liens, 

I.  Definitions,  695. 
n.  Claims    against    a    railroad,    arising 
prior  to  receivership. 

a.  For  materials  and  supplies,  696. 

b.  For  money  advanced  and  claims 

of  sureties,  699. 

c.  For  rentals,    700. 

d.  For  damages,  700. 

e.  For  services  of  attorneys,  700. 

f.  Miscellaneous,  701. 

III.  Claims  arising  during  receivership. 

a.  For  material  and  supplies,  701. 

b.  For  money  advanced,  701. 

c.  For  damages,  702. 

d.  Receiver's  certificates,  703. 

IV.  Quasi  public  corporations,  704. 

V.  Private  corporations  and  other  private 
concerns. 

a.  Generally,  707. 

b.  Labor  and  supplies,  708. 

c  Claims    arising    during    receiver- 
ship. 

1.  For  supplies,  708. 

2.  Receivers'  certificates,   708. 

3.  For  rentals,  710. 

4.  For  services  of  attorneys,  710. 
6.  For     commissions,     expenses, 

and  costs,  710. 
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This  note  is  intended  to  supplement  a 
note  on  the  same  subject,  appended  to  First 
Nat.  Bank  v.  Cook,  2  L.R.A.(N.S.)  1013, 
but  those  cases  concerning  statutory  liens 
have,  however,  been  excluded  from  the 
present  note,  as  they  present  questions 
quite  distinct  from  those  that  arise  where 
tne  claim -for  a  preference  is  based  upon 
principles  of  equity,  independently  oi  a 
statute  expressly  conferring  it. 

Cases  involving  the  allowance  of  disputed 
claims  where  the  question  of  displacement 
of  liens  is  not  involved  are  not  included 
in  this  note. 

See  note,  "Liability  of  trustee  for  torts 
or  negligence  of  servant,"  in  63  L.ILA.  228. 

J.  Definitions, 

As  stated  in  the  previous  note,  the  courts, 
in  determining  the  priority  of  a  receiver's 
expenses  over  other  liens  on  the  property 
which  he  is  administering,  have  never  all 
agreed  in  defining  or  limiting  the  word  "ex- 
penses." The  majority  of  recent  cases  de- 
termine the  priority  by  applying  equitable 
principles  without  regard  to  any  strict 
definitions;  and  although  a  few  cases  de- 
fining expenses  are  given  here,  reference 
must  be  had  to  other  cases  which  give  or 
refuse  priority   upon  general  principles. 

In  the  following  cases  claims  were  held 
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Messrs.  Simmons  &  Daley  and  Ij.  B. 
Simmons,   for  appellees: 

Claims  for  labor,  supplies,  and  materials 
furnished  a  railroad  company,  which  were 
necessary  to  keep  it  a  going  concern,  will 
take  precedence  over  existing  mortgages, 
and  are  entitled  to  first  payment  from  the 
proceeds  of  sale  on  foreclosure  of  the  mort- 
gage. 

Bumham  r.  Bowen,  111  U.  S.  776,  28  L. 
ed.  506,  4  Sup.  Ct.  Rep.  675;  Fosdick  ▼. 
Schall,  99  U.  S.  235,  26  L.  ed.  339;  Vir- 
ginia k  A.  Coal  Co.  y.  Central  R.  k  Bkg. 
Co.  170  U.  S.  356,  42  L.  ed.  1068,  18  Sup. 
Ct.  Rep.  657;  Hale  v.  Frost,  99  U.  S.  389, 
26  L.  ed.  419;  Fosdick  v.  Southwestern 
Car  Co.  99  U.  S.  266,  25  L.  ed.  344;  Union 
Trust  Co.  y.  Morrison,  125  U.  S.  591,  31 


L.  ed.  825,  8  Sup.  Ct.  Rep.  1004;  Milten- 
berger  v.  Logansport,  C.  A  S.  W.  R.  Co. 
106  U.  S.  286,  27  L.  ed.  117,  1  Sup.  Ct. 
Rep,  140;  Union  Trust  Co.  v.  Souther,  107 
U.  S.  591,  27  L.  ed.  488,  2  Sup.  Ct.  Rep. 
295;  Union  Trust  Co.  y.  Illinois  Midland 
R.  Co.  117  U.  S.  434,  465,  29  L.  ed.  963, 
973,  6  Sup.  Ct.  Rep.  809;  Southern  R.  Co. 
y.  Carnegie  Steel  Co.  176  U.  S.  257,  44  L. 
ed.  458,  20  Sup.  Ct.  Rep.  347;  3  Thomp. 
Corp.  §  2717;  Atlantic  Trust  Co.  y.  Wood- 
bridge  Canal  &  Irrig.  Co.  79  Fed.  39;  Ellis 
y.  Vernon  Ice,  Light  k  Water  Co.  86  Tex. 
109,  23  S.  W.  868;  Grand  Trunk  R.  Co. 
y.  Central  Vermont  R.  Co.  88  Fed.  621; 
Stewart  y.  Wisconsin  C.  R.  Co.  117  Fed. 
782;  Ames  y.  Union  P.  R.  Co.  74  Fed.  336; 
Northern  P.  R.  Co.  y.  Lamont,  16  C.  C.  A. 


to  be  "expenses,"  or  "operating  expenses," 
or  "current  expenses:" 

Operating  expenses  were  held  to  include 
claims  fo)  damages  for  personal  injuries 
to  employees  of  railroad  receivers.  Meyer 
Rubber  Co.  y.  Georgetown  &  W.  R.  Co.  174 
Fed.  731,  affirmed  on  other  grounds  in  101 
C.  C.  A.  84,  177  Fed.  870;  Robinson  y. 
New  York  k  S.  I.  Electric  Co.  99  App.  Diy. 
509,  91  N.  Y.  Supp.  153. 

So,  a  claim  against  the  receiver  of  a 
railroad  company  for  his  conversion  of 
special  funds  of  individuals  in  his  posses- 
sion as  receiver,  by  using  them  in  the  op- 
eration of  the  road,  was  held  an  operating 
expense.  St.  Louis  Union  Trust  Co.  v. 
Texas  Southern  R.  Co.  —  Tex.  Civ.  App. 
— ,  126  S.  W.  296.  In  this  case  the  court 
said  that  the  following  are  entitled  to  be 
legally  classed  as  items  of  operating  ex- 
penses of  a  railroad  receivership :  Car  rent- 
als; rolling  stock,  equipment,  and  traffic 
balances  due  other  roads;  damages  for  in- 
juries to  persons  or  property  during  re- 
ceivership, caused  by  torts  of  servants  of 
receiver. 

A  claim  for  taxes  due  from  the  receiver 
under  an  adopted  lease  as  a  p'art  of  a 
ground  rent  is  an  expense  of  the  receiver- 
ship. Perrin  k  S.  Printing  Co.  v.  Cook 
Hotel  k  Excursion  Co.  118  Mo.  App.  44, 
93  S.  W.  337. 

Claims  for  attorney's  services  rendered 
the  railroad  company  within  six  months  of 
the  receiver's  appointment  were  held  a  cur- 
rent  expense  in  Seaboard  Air  Line  R.  Co. 
y.  Continental  Trust  Co.  166  Fed.  597. 

The  following  were  held  not  to  be  a 
"current  expense"  or  an  "operating  ex- 
pense," respectively:  A  claim  for  ballast 
cars  purchased  within  six  months  of  the 
receivership.  Rodger  Ballast  Car  Co.  v. 
Omaha,  K.  C.  k  E.  R.  Co.  83  C.  C.  A.  403, 
154  Fed.  629;  claims  for  torts  committed 
shortly  prior  to  the  receivership.  Penn- 
sylvania Steel  Co.  y.  New  York  City  R.  Co. 
166  Fed.  457. 

In  Rodger  Ballast  Car  Co.  v.  Omaha, 
K.  C.  &  E.  R.  Co.  supra,  the  court  said 
that  the  broad  language  of  the  dictum  in 
Fosdick  y.  Schall,  99  U.  S.  235,  252,  25  L. 
41  L.R.A.(N.S.) 


ed.  339,  342,  that  "necessary  operative  and 
managing  expenses,  proper  equipment  and 
useful  improvements,"  are  to  be  deducted 
from  the  current  income  before  the  net 
income  out  of  which  the  mortgage  is  to  be 
paid  arises,  has  been  disapproved  and 
modified,  and  the  class  of  claims  entitled 
to  equitable  preference  has  been  limited  to 
those  for  the  current  expenses  or  ordinary 
operation  within  six  months  of  the  receiver- 
ship, by  the  later  decisions  of  the  Supreme 
Court  (citing  many  decisions  of  that  court). 

II,  CVaims  against  a  railroad,  ariMng 
prior  to  receivership. 

a.  For  materials  and  supplies. 

In  Massey  v.  Camden  k  T.  R.  Co.  78  N. 
J.  Eq.  539,  80  Atl.  557,  Ann.  Cas.  1912  B, 
1246  denying  a  right  to  a  preferential  lien 
for  electrical  apparatus  and  supplies  fur- 
nished within  six  months  before  the  ap- 
pointment of  a  receiver  for  a  railway  com- 
pany, the  court  held  that  the  legislature 
having,  by  the  provisions  of  the  corporation 
act,  declared  tne  preferential  liens  to  be 
allowed  in  cases  of  insolvency,  the  equi- 
table rule  established  in  Fosdick  y.  Schall 
and  the  other  Federal  cases  could  not  be 
invoked  to  extend  a  preference  to  claims  not 
within  the  statute.  And  this  position  was 
adhered  to  upon  an  appeal  by  another 
creditor.  Massey  v.  Camden  k  T.  R.  Co.  79 
N.  J.  Eq.  662,  82  Atl.  917. 

Although  the  rule  giving  priority  to  cer- 
tain unsecured  claim;  against  property  in 
the  hands  of  a  receiver  over  recorded  liens 
was  first  worked  out  in  connection  with 
railroad  receiverships,  the  courts,  in  their 
more  recent  decisions,  disfavor  extending 
the  rule  even  in  that  direction.  To  en- 
title a  claim  for  material  and  supplies  to 
priority  out  of  the  corpus  of  the  estate, 
it  has  been  held  that  there  must  have  been 
a  diversion  of  net  income  to  the  benefit 
of  the  lien  holders,  or  some  special  circum- 
stances which,  in  the  absence  of  such  di- 
version, will  entitle  the  claim  to  an  equi- 
table lien. 

The  leading  case  on  this  subject  since 
the  publication  of  the  previous  note,  and 
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364,  32  U.  S.  App.  480,  60  Fed.  24;  Clark 
y.  Central  R.  &  Bkg.  Co.  14  C.  C.  A.  112, 
30  U.  S.  App.  263,  66  Fed.  806;  5  Thomp. 
Corp.  §  6450;  Mcllhenny  ▼.  Binz,  80  Tex. 
1,  26  Am.  St.  Rep.  705,  13  S.  W.  656; 
Thomas  v.  Peoria  &  R.  I.  R.  Co.  36  Fed. 
808;  Finance  Co.  y.  Charleston,  G.  ft  C.  R. 
Co.  62  Fed.  624. 

The  rule  as  to  preferential  claims  for 
labor  and  supplies  furnished  to  keep  a 
quasi  public  corporation  a  going  concern, 
although  sometimes  limited  to  six  months 
before  the  appointment  of  a  receiver,  is 
not  inflexible,  and  does  not  bar  older  meri- 
torious preferential  claims. 

5  Thomp.  Corp.  §  6450;  Hale  v.  Frost,  99 
U.  8.  389,  25  L.  ed.  419;  Southern  R.  Co. 
y.  Carnegie  Steel  Co.  176  U.  S.  257,  44  L. 


ed.  468,  20  Sup.  Ct.  Rep.  347 ;  Burnham  t. 
Bowen,  111  U.  S.  776,  28  L.  ed.  596,  4  Sup. 
Ct.  Rep.  675;  Union  Trust  Co.  v.  Morrison, 
125  U.  S.  591,  31  L.  ^d.  825,  8  Sup.  Ct. 
Rep.  1004;  Atkins  v.  Petersburg  R.  Co.  3 
Hughes,  307,  Fed.  Cas.  No.  604;  Virginia 
&  A.  Coal  Co.  V.  Central  R.  A  Bkg.  Co.  170 
U.  S.  356,  42  L.  ed.  1068,  18  Sup.  Ct.  Rep. 
657;  Miltenberger  v.  Logansport,  C.  ft  S. 
W.  R.  Co.  106  U.  S.  286,  27  L.  ed.  117,  1 
Sup.  Ct.  Rep.  140;  Farmers'  ft  M.  Nat. 
Bank  v.  Philadelphia  ft  R.  R.  Co.  14  Phila. 
456,  note;  Central  Trust  Co.  y.  Wabash, 
St.  L.  ft  P.  R.  Co.  30  Fed.  332;  Central 
Trust  Co.  V.  Thurman,  04  Ga.  735,  20  S. 
E.  141;  Manchester  Locomotive  Works  v. 
Truesdale,  0  L.R.A.  140,  note,  44  Minn. 
115,   46   N.   W.   301;    Blair   v.    St.   Louis, 


the  only  one  to  reach  the  Supreme  Court 
of  the  United  States,  is  Gregg  v.  Metro- 
politan Trust  Co.  197  U.  S.  183,  49  L.  ed. 
717,  25  Sup.  Ct.  Rep.  415,  where  a  pref- 
erence over  the  prior  lien  of  mortgage  bond- 
holders out  of  the  corpus  of  the  property 
was  sought  to  be  established  for  claims 
for  cross  ties,  necessary  to  the  preserva- 
tion of  the  road,  furnished  within  six 
months  before  the  appointment  of  a  re- 
ceiver, and  used  by  him  in  the  maintenance 
of  the  road  as  a  going  concern.  No  diver- 
sion of  income  by  which  the  mortgagees 
had  profited  was  soown;  neither  were  there 
liny  special  circumstances  affecting  the 
claim  as  a  whole;  and  the  court,  admitting 
that  the  petitioner  might  have  a  claim 
against  the  surplus  earnings,  if  any,  in  the 
hands  of  the  receiver,  but  not  attempting 
to  decide  that  question,  denied  the  prefer- 
ence, laying  down  the  rule  that  in  the  ab- 
sence of  a  diversion  of  income  or  special 
circumstances  affecting  the  claim  as  a 
whole,  claims  for  supplies,  arising  prior  to 
the  receivership,  are  entitled  to  no  pre- 
cedence over  a  lien  expressly  created  by  a 
mortgage  recorded  before  the  contracts  for 
such  supplies  were  made.  In  this  case  the 
court  made  a  distinction  between  payment 
of  employees  and  other  creditors  of  a  rail- 
road, observing  that  the  payment  of  the 
former  is  more  certain  to  be  necessary  in 
order  to  keep  it  running  than  the  payment 
of  any  other  class  of  previously  incurred 
debts.  The  opinion  in  this  case  was  that 
of  a  divided  court. 

So,  a  claim  for  rail  joints  furnished  a 
railroad  company  within  six  months  of  a 
receivership  was  denied  a  priority  over  the 
lien  of  prior  mortgage  bondholders,  where 
no  diversion  of  income  was  shown.  For- 
dyce  V.  Omaha,  K.  C.  ft  E.  R.  Co.  146  Fed. 
544.  In  this  case  the  court  said  that  di- 
versions of  earnings  prior  to  the  creation 
of  the  debts  sought  to  be  enforced  as  equi- 
table liens  are  not  available  to  sustain  the 
claim  of  preference. 

So,  in  Lincoln  Trust  Co.  v.  Missouri  Wa- 
ter, Light  ft  Traction  Co.  151  Mo.  App.  322, 
131   S.  W.  889,  where  a  creditor  who  had 
furnished  the  mortgagor,  a  street  railway 
41  L.R.A.(N.S.) 


company,  with  merchandise,  intervened  in 
the  foreclosure  suit  and  claimed  a  prefer- 
ence over  the  deed  of  trust  bondholders, 
because  current  earnings  had  been  diverted 
to  payment  for  betterments,  but  the  evi- 
dence was  deemed  insufficient  to  show  such 
a  diversion,  and  the  case  was  disposed  of  on 
that  ground,  the  court  said:  "It  is  settled 
law,  we  believe,  that  in  the  administration 
of  property  under  a  receivership  in  a  fore- 
closure proceeding,  the  court  may  prefer 
unpaid  claims  for  current  expenses  of  the 
ordinary  operation  of  the  concern,  incurred 
within  a  limited  time  before  the  receiver- 
ship, to  a  previous  mortgage  lien,  in  the 
distribution  of  the  proceeds  of  the  mort- 
gaged property.  And  'if  such  mortgagor 
diverts  the  current  income  from  the  pay- 
ment of  current  expenses  to  the  payment 
of  interest  on  the  mortgage  debt,  or  to  the 
improvements  of  the  mortgaged  property, 
so  that  current  expenses  remain  unpaid 
when  a  receiver  is  appointed,  the  court 
may,  out  of  the  income  accruing  during  the 
receivership,  restore  to  the  unpaid  claims 
for  current  expenses  the  amount  so  di- 
verted. But,  ii  there  has  been  no  diver- 
sion, there  can  be  no  restoration,  and  the 
amount  of  the  restoration  cannot  exceed 
the  amount  of  the  diversion.'"  The  court 
cited  for  this,  Rodger  Ballast  Car  Co.  v. 
Omaha,  K.  C.  ft  E.  R.  Co.  and  Gregg  v. 
Metropolitan  Trust  Co.  supra. 

In  the  case  just  quoted  from  it  is  also 
said  that  the  busden  of  showing  a  diver- 
sion of  income  rests  upon  the  claimant ;  but 
we  find  in  another  case  that  it  is  upon 
him  not  only  to  show  a  diversion,  but  also 
that,  but  for  such  diversion  during  the  re- 
ceivership, there  would  have  been  a  surplus 
of  net  earnings  subject  to  the  equitable 
lien.  Fordyce  y.  Omaha,  K.  C.  ft  ii.  R.  Co. 
supra. 

A  claim  for  materials  furnished  a  street 
railway  company  and  used  in  repairing  a 
crossing  was,  in  City  Trust  Co.  v.  Sedalia 
Light  ft  Traction  Co.  195  Fed.  845,  de- 
nied priority  out  of  the  earnings  of  the 
company  in  the  hands  of  receivers,  over 
mortgaged  bondholders,  where  the  mortgage 
covered  the  property,  income,  and  earnings 
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H.  &  K.  R.  Co.  22  Fed.  471;  Wood  v.  New 
York  ft  N.  E.  R.  Co.  70  Fed.  741 ;  Northern 
P.  R.  Co.  V.  Lamont,  16  C.  C.  A.  364,  32 
U.  8.  App.  480,  69  Fed.  23. 

The  Montpelier  Light  &  Water  Company 
being  in  failing  circumstances  at  the  time 
this  suit  was  brought,  and,  in  fact,  for 
several  years  prior  thereto,  the  claim  of 
appellee  Flaugh  was  entitled  to  preference 
under  his  general  prayer  for  relief  over 
appellant's  mortgage,  and  the  conclusions  of 
law  and  the  judgment  were  right. 

Jenckes  ▼.  Jenckes,  145  Ind.  624,  44  N. 
E.   632. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

From   the  facts  specially  found  by  the 


court  it  appears  that  prior  to  January  1, 
1901,  appellee  Montpelier  Light  &  Water 
Company,  a  corporation,  was  organized  to 
operate  a  system  of  waterworks  and  elec- 
tric lighting  for  the  city  of  Montpelier. 
On  January  1,  1901,  it  executed  to  appel- 
lant a  trust  deed  for  all  its  real  and  per- 
sonal property,  franchises,  after-acquired 
property,  and  income,  to  secure  the  pay- 
ment of  first  mortgage  bonds  of  even  date, 
in  the  aggregate  amount  of  $38,000,  to- 
gether with  interest  coupons,  payable  semi- 
annually. These  bonds  were  in  denomina- 
tions of  $500  each,  maturing  in  the  aggre- 
gate sum  of  $2,000  per  annum,  commencing 
January  1,  1904.  The  trust  deed  provided 
that  the  failure  to  pay  the  principal  or 
interest  of  the  bonds,  when  due,  or  to  com- 


of  the  mortgagor,  and  the  order  appointing 
receivers  made  no  reservation  in  favor  of 
unsecured  creditors,  and  no  special  cir- 
cumstances were  shown,  creating  equities 
in  behalf  of  such  claim,  and  the  creditor 
had  taken  no  steps  to  reduce  his  claim  to 
judgment,  or  to  fasten. any  lien  on  the  cor- 
pus or  its  income  until  his  bill  of  interven- 
tion was  filed  in  the  suit  of  the  trustee  to 
foreclose  the  mortgage. 

Not  only  must  there  have  been  a  diver- 
sion of  income  to  the  benefit  of  mortgagees, 
but  it  must  also  be  shown  that  the  credit 
was  given  upon  the  faith  of  payment  out 
of  the  net  earnings  of  the  company.  So, 
claims  for  supplies,  the  nature  of  which 
was  not  disclosed,  have  been  held  entitled 
to  no  preference  over  prior  mortgages. 
Fordyce  v.  Omaha,  K.  C.  ft  E.  R.  Co.  su- 
pra;  Fordyce  v.  Kansas  City  ft  N.  Connect- 
ing R.  Co,  145  Fed.  566.  In  the  former  case 
it  is  further  stated  that  the  debt  sought  to 
be  preferred  must  not  be  for  construction 
or  ordinary  equipment. 

And  where  coal  necessary  to  the  continued 
operation  of  the  road  was  furnished  a  street 
railway  company,  not  on  the  strength  of  any 
supposed  equity  the  creditor  would  thereby 
acquire  over  the  rights  of  the  bondholders 
under  a  mortgage  covering  the  company's 
property,  income,  and  earnings,  but  on  the 
credit  of  the  company  itself,  the  claim  was 
denied  preference  out  of  the  earnings  of  the 
company  over  the  lien  of  the  bondholders. 
City  Trust  Co.  v.  Sedalia  Light  ft  Trac- 
tion Co.  supra. 

The  claim  must  not  have  accrued  too 
long  before  the  receivership,  and  the  pay- 
ment must  not  have  been  extended. 

So,  where  a  claim  for  materials  furnished 
for  the  operation  of  a  railroad  accrued 
some  seventeen  months  before  the  impound- 
ing of  the  property  by  the  mortgage  bond- 
holders, and  the  time  of  payment  was  ex- 
tended for  eighteen  months  after  the  due 
day,  no  preference  over  the  mortgagee  was 
allowed  either  out  of  the  income  or  the 
corpus  of  the  property,  even  though  net 
income  had  been  diverted  to  pay  interest 
on  mortgage  bonds  and  to  improve  the 
mortgaged  property,  Westinghouse  Air 
41  L.R.A.(N.S.) 


Brake  Co.  v.  Kansas  City  Southern  R.  Co. 
71  C.  C.  A.  1,  137  Fed.  26,  reversing  128 
Fed.  129,  129  Fed.  455. 

And  the  creditor  must  not  be  slow  in  pre- 
senting his  claim,  but  must  act  diligently. 
So,  where  a  claim  for  supplies  furnished  a 
railroad  company  within  a  few  montha 
of  receivership  was  not  filed  until  long 
after  the  time  fixed  in  the  court's  order  for 
filing  such  claims,  a  preference  over  the 
mortgagees  was  denied.  Fordyce  v.  Omaha, 
K.  C.  ft  E.  R.  Co.  146  Fed.  544. 

The  debt  must  have  been  incurred  as  a 
current  expense.  Thus,  where  a  purchase 
of  a  number  of  ballast  cars  within  six 
months  of  the  receiver's  appointment  was 
necessary  to  keep  the  road  a  going  con- 
cern, and  increased  the  security  of  the 
mortgage  bondholders,  a  claim  for  the  pur- 
chase price  of  such  cars  was  held  not  en- 
titled to  priority  of  payment  either  out  of 
the  income  or  the  corpus  of  the  property, 
on, the  ground  that  it  was  not  for  a  debt 
incurred  in  the  ordinary  course  of  business. 
Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C. 
ft  E.  R.  Co.  83  C.  C.  A.  403,  154  Fed.  629. 
The  court  said:  "Neither  the  fact  that 
the  consideration  of  a  claim  preserved  and 
improved  the  mortgaged  property  and  in- 
creased the  security  of  the  mortgagees,  nor 
the  fact  that  it  was  indispensable  to  keep  the 
mortgagor  a  going  concern,  and  to  continue 
its  operation  and  business,  will  give  to  the 
claim  a  preferential  equity  over  the  lien  of 
creditors  secured  by  a  prior  mortgage. 
Illinois  Trust  ft  Sav.  Bank  v.  Doud,  52 
L.R.A.  481,  44  C.  C.  A.  415,  105  Fed.  149; 
Atlantic  Trust  Co.  v.  Dana,  62  C.  C.  A. 
675,  128  Fed.  227.  There  is  another  in- 
dispensable attribute  of  a  preferential 
claim.  It  is  that  its  consideration  was  a 
current  expense  of  the  operation  of  the 
mortgagor,  incurred  in  the  ordinary  course 
of  its  business,  within  a  limited  time, 
usually  six  months  anterior  to  the  appoint- 
ment of  the  receiver.  Illinois  Trust  ft  Sav. 
Bank  v.  Doud,  supra.  ...  A  current 
expense  incurred  in  the  ordinary  course  of 
business  within  six  months  prior  to  a  re- 
ceivership is  a  usual  expense,  incurred  in 
the  customary  course  of  the  business  of  the 
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ply  with  the  other  conditions  of  the  deed, 
should  authorize  the  trustee  to  take  pos- 
session of,  and  manage,  the  company's  prop- 
erty. It  also  provided  that,  .in  case  of  de- 
fault in  the  payment  of  interest  coupons 
continued  for  six  months  after  demand,  the 
entire  debt  should,  at  the  election  of  the  trus- 
tee, become  due.  No  part  of  the  principal 
and  no  interest  accruing  after  July  1,  1902, 
was  ever  paid.  There  is  due  and  unpaid 
on  said  bonds  as  principal  and  interest  the 
sum  of  $53,866.  On  January  5,  1901,  the 
Light  &  Water  Company  conveyed  all  its 
property,  subject  to  the  provisions  of  the 
trust  deed,  to  the  city  of  Montpelier,  which 
thereupon  commenced  the  operation  of  the 
water  and  light  plant,  and  furnished  the 
city  and  citizens  thereof  with  water  and 


electric  light.  On  June  6,  1905,  the  city 
conveyed  the  property  to  R.  6.  Kerlin,  trus- 
tee, who,  on  June  12th  following,  conveyed 
it  to  appellee  the  Montpelier  Light  &  Water 
Company,  a  corporation  theretofore  organ- 
ized to  supply  water  and  light  to  the  city 
and  its  inhabitants,  and  the  company  op- 
erated the  plant  until  the  appointment  of 
a  receiver.  In  April,  1907,  the  plant  be- 
came defective  and  out  of  repair,  and  it 
became  necessary,  in  order  to  operate  it 
under  its  franchises,  to  have  new  meters, 
electric  light  poles,  extensions  of  water  and 
light  lines,  and  various  repairs  of  existing 
lines.  The  company  was  indebted  in  the  ag- 
gregate sum  of  $60,000,  and,  by  reason 
thereof,  had  no  credit,  and  its  •  creditors 
were  threatening  suits   for   the   collection 


company.  The  evidence  in  this  case  fails 
to  convince  that  the  purchase  of  these 
thirty  three  cars  for  $26,192.05  by  a  rail- 
road company  operating  168  miles  of  rail- 
road was  the  incurring  of  such  an  expense. 
There  was  no  evidence  that  the  company 
had  ever  bought  such  a  lot  of  cars  before, 
or  that,  in  the  ordinary  course  of  its  busi- 
ness, it  was  accustomed  to  purchase  such 
a  lot  once  in  three  months,  or  in  six 
months,  or  in  any  specific  number  of 
months,  as  a  part  of  the  current  expenses 
of  its  operation.  On  the  other  hand,  the 
record  demonstrates  the  facts  that  the  ex- 
pense of  this  purchase  was  not  a  current 
or  a  customary  but  an  unusual  ex- 
pense; that  it  was  not  incurred  in  the 
ordinary  course  of  the  business  of  the  com- 
pany, but  on  an  extraordinary  occasion,  to 
answer  an  unprecedented  demand,  and  to 
provide  for  an  unparalleled  situation.  For 
this  reason,  the  debt  of  the  railroad  com- 
pany to  the  appellant  for  these  cars  lacks 
an  indispensable  element  of  a  preferential 
claim,  and  there  was  no  error  in  the  dis- 
missal of  the  petition."  The  court  also 
based  its  decision  on  the  ground  that  a 
corporation  for  the  manufacture  and  sale 
of  cars,  dealing  with  a  railroad  company 
whose  road  is  subject  to  a  mortgage  secur- 
ing outstanding  bonds,  must  be  regarded  as 
contracting  upon  the  responsibility  of  the 
railroad  company,  and  not  in  reliance  upon 
the  interposition  of  a  court  of  equity.  See 
Fordyce  v.  Omaha,  K.  C.  &  E.  R  Co.  supra 
from  which  this  case  was  an  appeal,  where 
it  is  said  that  the  fact  that  equipment  and 
repairs  au^rment  the  mort^ige  security 
does  not  affect  the  question  of  the  right 
of  the  claimant  to  a  preferential  lien. 

Debts  incurred  for  repairs  and  improve- 
ments by  receivers  prior  to  the  time  the 
mortgagee  became  a  party  to  the  receiver- 
ship proceedings  are  not  entitled  to  first 
payment  out  of  the  corpus;  nor  does  the 
fact  that  such  repairs  and  improvements 
were  in  compliance  with  an  order  of  the 
railroad  commissioners  in  itself  entitle  the 
claim  therefor  to  a  preference;  nor  does 
the  mortgagee's  failure  to  avail  itself  of 
its  right  to  enter  for  condition  broken 
«1  L.R.A.(N.S.) 


amount  to  acquiescence  in  the  expenditures 
as  equitable  liens  created  by  the  mort- 
gagor or  the  receivers.  Ibid.  In  this  case 
it  is  also  stated  that  "the  fact  that  the 
court,  in  the  order  appointing  the  receiver, 
may  have  directed  that  preferential  claims 
for  supplies  and  materials  be  paid  out  of 
the  proceeds  of  the  sale  or  the  corpus  of 
the  property  in  the  hands  of  the  purchaser, 
does  not  control  the  right  of  the  purchaser 
to  contest  such  claims  on  the  grounds  that 
they  are  subordinate  in  right  to  that  of  the 
prior  mortgagee." 

b.  For  money  advanced  and  claims  of 

mtreties, 

A   claim   by   one   company   operated    as 

?)art  of  a  joint  system  with  the  mortgagor, 
or  the  latter's  proportionate  share  of  the 
joint  expenses  of  the  general  offices,  which 
had  been  paid  by  the  former,  was  denied 
preference  in  Fordyce  v.  Omaha,  K.  C.  &  E. 
k*  Co.  supra,  upon  the  ground  that  the 
claimant  was  in  no  position  to  claim  that 
the  credits  were  extended  upon  the  faith 
of  the  application  to  their  payment  of  the 
current  earnings  of  the  mortgagor.  It  was 
also  held  in  this  ease  that  the  payment  of 
interest  on  the  bonded  debt  of  the 
mortgagor  prior  to  the  appointment  of  the 
receiver  did  not  constitute  a  diversion. 

But  similar  claims  were  denied  prefer- 
ence in  Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  165  Fed.  485,  apparently  upon 
the  ground  that  they  are  not  the  kinds 
of  claims  for  which  a  preference  may  be 
allowed,  and  without  reference  to  the  ques- 
tion of  surplus  earnings  or  diversion  of 
earnings.  There  is  no  discussion  of  the 
point,  the  court  merely  stating  that  the 
opinion  in  Whiteley  v.  Central  Trust  Co. 
34  L.R.A.  303,  22  C.  C.  A.  67,  43  U.  S. 
App.  643,  76  Fed.  74  (cited  in  note  in  2 
L.R.A.(N.S.)' 1028),  commended  iteelf  and 
would  be  followed. 

A  claim  for  the  amount  which  a  surety 
upon  a  supersedeas  bond,  given  at  the  mort- 
gagor's request,  to  stay  execution  of  a 
judgment  for  personal  injuries,  rendered 
against  it  prior  to  the  receivership,  was 
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of  their  claims.  On  April  30,  1907,  the 
water  and  light  company  entered  into  an 
agreement  with  plaintiff  National  Equip- 
ment &  Supply  Company  by  which  it  was 
agreed  that  plaintiff  should  furnish  it 
natural  gas  for  fuel  for  its  engines,  and 
other  supplies  it  might  from  time  to  time 
need  in  the  operation  of  its  plant,  while  it 
was  repairing  and  extending  it;  and  it 
would,  when  necessary  repairs  and  exten- 
sions should  have  been  completed,  pay  plain- 
tiff for  the  same  from  its  earnings.  Pur- 
suant to  the  agreement,  plaintiff  furnished 
to  the  company  natural  gas,  pipes,  and 
plumbing  material,  machine  oil,  and  other 
necessary  supplies  from  April  30,  1907,  to 
November  30,  1908,  of  the  aggregate  value 
of  $7,657.     The  supplies  and  articles  fur- 


nished were  suitable  and  necessary  for  the 
use  of  the  water  and  light  company,  and 
were  used  by  it.  Plaintiff  was  paid  on 
the  account  $1,000,  leaving  a  balance  due 
it  of  $6,557.  While  plaintiff  was  furnish- 
ing the  water  company  the  articles  and 
supplies  above  mentioned,  the  latter  in- 
stalled new  water  and  light  metlsrs,  fur- 
nished and  placed  new  poles,  and  removed 
defective  water  lines,  and  replaced  them 
with  new  ones,  and  extended  its  water  and 
light  lines,  and  repaired  its  plant  at  a 
cost  of  from  $15,000  to  $18,000,  all  of  which 
was  paid  for  from  the  current  earnings. 

Appellee  Montpelier  Cup  &  Metal  Works, 
under  a  like  agreement,  in  1908  furnished 
the  water  company  certain  material  for  the 
repair  of   its  engines,  which  were  of   the 


obliged  to  pay  in  consequence  of  the  affirm- 
ance of  the  judgment  pending  the  receiver- 
ship, was  held,  in  City  Trust  Co.  y.  Se- 
dalia  Light  &.  Traction  Co.  195  Fed.  845, 
to  be  entitled  to  a  preference  out  of  the 
earnings  of  the  receivership.  This  is  on 
the  ground  that  the  appeal  was  a  protec- 
tion to  the  security  of  the  mortgage  bond- 
holders. 

e.  For  rentals, 

A  claim  for  rent  of  a  building  was  de- 
nied priority  in  Fordyce  v.  Omaha,  K.  C. 
&  E.  R.  Co.  145  Fed.  544,  because,  so  far 
as  it  applied  to  the  period  after  vacation 
of  the  building,  it  arose  from  a  mere 
breach  of  contract,  for  which  no  prefer- 
ential right  could  arise;  and  so  far  as  it 
applied  to  the  period  before  vacation,  there 
was  no  proof  of  diversion. 

,  d*  Fin*  damages* 

It  seems  to  be  pretty  well  establishad 
that  claims  for  damages  arising  before  the 
appointment  of  a  receiver  for  either  a  steam 
or  street  railway  company  are  entitled  to 
no  preference  over  secured  creditors.  Thus, 
where  torts  were  committed  in  the  opera- 
tion of  a  system  of  street  railroads,  short- 
ly prior  to  receivership,  claims  for  dam- 
ages were  denied  priority  over  mortgage 
liens,  and  held  to  rank  with  general  unse- 
cured claims.  Pennsylvania  Steel  Co.  v. 
New  York  City  R.  Co.  165  Fed.  457.  The 
court  based  its  decision  on  the  opinion  of 
the  court  in  St.  Louis  Trust  Co.  v.  Riley, 
30  L.R.A.  456,  16  C.  C.  A,  610,  36  U.  S. 
App.  100,  70  Fed.  32  (cited  in  note  in  2 
L.R.A.(N.S.)  1034),  where  the  claim  for 
damages  was  denied  preference  on  the 
ground  that  it  was  an  unnecessary  expense. 
And  to  the  same  effect  is  Guaranty  Trust 
Co.  y.  Metropolitan  Street  R.  Co.  180  Fed. 
637. 

But  where  the  claims  for  damages  were 
in  the  nature  of  a  continuing  equitable 
lien,  a  preference  was  allowed.  Thus,  in 
Fordyce  v.  Kansas  City  &  N.  Connecting  R. 
Co.  145  Fed.  566,  a  railroad  company, 
without  taking  the  proper  steps  for  the 
41  L.R.A.(N.S.) 


condemnation  of  a  right  of  way,  so  changed 
the  surface  and  grade  of  a  street  as  to 
damage  abutting  property.  The  Constitu- 
tion of  the  state  provided  that  private 
property  should  not  be  taken  or  damaged 
tor  public  use  without  just  compensation, 
and  that  the  fee  of  lands  taken  for  railroad 
tracks  without  the  consent  of  the  owner 
should  remain  in  such  owner.  It  was  held 
that  claims  for  damages  to  such  abutting 
property  stand  on  the  same  footing  as 
those  for  a  taking  of  property,  and  con- 
stitute a  continuing  equitable  lien  which 
has  priority  over  a  mortgage  of  the  road, 
and  is  entitled  to  preference  in  payment 
from  the  proceeds  of  the  property 
realized  on  the  sale  in  foreclosure  proceed- 
ings, and  this  apparently  even  though  no 
diversion  of  earnings  has  been  shown.  The 
court  said:  "No  rights  can  be  acquired  in 
private  property  under  the  power  of  emi- 
nent domain  except  subject  to  the  duty  of 
making  just  compensation  therefor.  Con- 
sequently, the  party  originally  taking  or 
occupying  the  property  cannot  transfer  to 
another,  by  mortgage,  lease,  or  other  wise, 
any  right  in  the  property  except  subject 
to  the  same  duty.  In  other  words,  the 
owner's  claim  for  just  compensation  is 
paramount  to  any  right  which  can  be  de- 
rived by  or  through  the  party  making  or 
seeking  the  condemnation.  Different  courts 
work  out  this  result  in  different  ways,  but 
we  believe  all  concur  in  reaching  it  in  one 
way  or  another.  ,  .  .  The  foreclosure 
of  a  morl^age  upon  the  property  and 
franchises  of  the  condemnor,  to  which  the 
claimants  for  damages  are  not  parties,  can- 
not affect  the  righ&  of  the  latter.  Some- 
times such  claimants  are  made  parties, 
and  their  rights  adjusted  in  the  foreclosure 
proceedings,  and  the  property  sold  clear 
of  such  claims.  In  such  case  the  claims 
for  land  damages  should  be  given  prefer- 
ence to  the  mortgage  debt  in  the  distri- 
bution of  the  proceeds,  and  a  decree  of  the 
contrary  ie-  error." 

e.  For  eerviees  of  attorneys. 

Claims  for  services  rendered  on  the  "fee 
basis"  by  a  firm  of  attorneys  as  division 
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Talue  of  $463,  and  which  were  suitable 
and  necessary  for  the  use  of  the  water 
company,  and  were  used  by  it,  and  the 
account  therefor  is  due  and  unpaid.  In  De- 
cember, 1908,  appellee  Christian  Flaugh 
performed  labor  in  repairing  the  boilers 
of  the  plant,  to  the  value  of  $33,  for  which 
he  filed  and  recorded  a  notice  of  mechan- 
ics' lien.  Long  before  the  commencement 
of  the  action,  the  Montpelier  Light  &  Water 
Company  became  insolvent,  and  has  since 
so  continued,  and  when  this  suit  was  filed, 
it  was  necessary  to  appoint  a  receiver  to 
protect  the  rights  of  creditors.  More  than 
six  months  before  filing  its  cross  complaint, 
appellant  demanded  payment  of  interest  on 
the  bonds,  and  elected  to  declare  the  en- 
tire debt  due. 


In  December,  1908,  appellee  National 
Equipment  &  Supply  Company  filed  its 
complaint  in  this  action  against  appellee  the 
Montpelier  Light  A  Water  Company,  pray- 
ing judgment  on  its  account,  and  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  plant.  The  defendant  answered,  admit- 
ting its  insolvency,  and  the  court  appoint- 
ed a  receiver  on  December  30,  1908,  and 
authorized  him  to  operate  the  plant.  Sub- 
sequently, in  March,  1909,  appellant 
prayed,  and  was  granted,  permission  to 
become  a  party  defendant  to  the  action.  It 
thereupon  filed  a  cross  complaint  against 
appellees  National  Equipment  &  Supply 
Company,  Montpelier  Light  &  Water  Com- 
pany, the  Montpelier  Light  &  Water  Com- 
pany,   Montpelier    Cup    &    Metal    Works, 


counsel  for  a  railroad  company  were  held 
to  be  a  current  debt  arising  in  the  opera- 
tion of  the  road,  and  within  the  terms  of 
an  order  of  court  appointing  the  receivers 
for  the  company,  which  authorized  them 
to  pay  from  the  earnings  of  the  property 
all  amounts  due  to  operatives  and  em- 
ployees, and  unpaid  pay  rolls,  and  supply 
debts  incurred  in  the  operation  of  the  road 
within  the  preceding  six  months,  and 
entitled  to  priority  of  payment  thereunder 
from  the  current  earnings  of  the  road  over 
the  claims  of  mortgage  bondholders.  Sea- 
board Air  Line  H.  Co.  t.  Continental  TiubX 
Co.  166  Fed.  697. 

/.  MiaoellaneotiB, 

In  Pennsylvania  Steel  Co.  v-  New  York 
City  R.  Co.  182  Fed.  155,  an  application 
for  an  order  directing  the  receiver  of  a 
street  railway  company  to  pay  in  full,  out 
of  funds  in  his  possession,  all  contract 
claims  which  had  been  or  might  be  allowed 
for  material  or  services,  was  denied  because 
the  rank  of  other  character  of  claims,  in- 
cluding tort  claims  for  personal  injuries, 
and  claims  of  the  city  for  car  licenses  and 
percentage  of  gross  earnings,  had  not  been 
determined,  and  because  accounts  of  the 
company  with  another  company  remained 
to  be  adjusted. 

Where  a  street  railway  company  con- 
tracted with  a  railroad  company  to  pay 
the  latter  one  half  the  cost  of  maintaining 
'flagmen  at  a  crossing,  and  the  order  ap- 
pointing the  receivers  for  the  former  made 
no  reservation  in  favor  of  unsecured  cred- 
itors, and  the  mortgage  of  the  bondholders, 
which  was  being  foreclosed,  covered  the 
property,  income,  and  earnings  of  the  street 
railway  company,  a  claim  for  sums  due 
under  the  contract  at  the  time  of  the  ap- 
pointment of  the  receivers  was,  in  the  ab- 
sence of  special  circumstances  creating 
equities  in  its  behalf,  denied  priority  out 
of  the  earnings  of  the  company,  as  against 
the  bondholders.  City  Trust  Co.  v.  Sedalia 
Light  &  Traction  Co.  195  Fed.  845.  The 
railroad  company  had  taken  no  steps  to 
reduce  its  demand  to  judgment  or  fasten 
41  L.R,A.(N.S.) 
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any  lien  on  the  corpus  of  the  income  until 
its  bill  of  intervention  was  filed  in  the 
foreclosure  suit. 

III.  Cflaima    arising    during    receiver^ 

ship, 

a.  Far  material  and  supplies, 

A  claim  for  electric  current  furnished  a 
street  railway  company  without  any  con- 
tract, without  the  knowledge  of  the  receiver 
of  the  company,  and  without  any  necessity 
therefor,  has  been  denied  priority  out  of 
the  proceeds  of  sale  of  the  corpus  of  the 
property,  as  against  mortgage  bondholders, 
after  the  accounting  and  discharge  of  the 
receiver.  Finance  Co.  v.  Trenton  &  N.  B.  R. 
Co.  189  Fed.  282.  There  was  no  diversion 
of  net  income  in  favor  of  the  bondholders 
and  the  court  was  of  opinion  that,  in  gen- 
eral, expenses  incident  to  the  administra- 
tion of  the  receivership  are  chargeable  only 
on  the  income  unless  there  has  been  a  di- 
version of  current  income  to  the  purchase 
of  additional  equipment,  and  the  making 
of  permanent  improvements  on  the  fixed 
property;  in  which  case,  if  the  current  in- 
come is  insufficient,  obligations  incurred 
in  preserving  and  maintaining  the  property 
may  be  charged  on  the  property  pledged. 
(Citing  Gregg  v.  Metropolitan  Trust  Co. 
197  Wis.  187,  49  L.  ed.  718,  25  Sup.  Ct. 
Rep.  415.) 

But,  as  is  pointed  out  by  the  master's 
report  in  Pennsylvania  Steel  Co.  v.  New 
York  Cily  R.  Co.  190  Fed.  609,  which  was 
affirmed  by  the  court,  cases  like  Gregg  v. 
Metropolitan  Trust  Co.  refer  only  to  ex- 
penses incurred  by  the  corporation  itself, 
and  do  not  hold  that  this  doctrine  con- 
trols the  court  operating  railroad  property 
through  the  hands  of  its  receiver. 

&.  For  money  advanced. 

In  Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  supra,  at  the  instance  of  gen- 
eral creditors  receivers  were  appointed  for 
an  insolvent  street  railway  company  hav- 
ing at  the  time  cash  and  other  assets  con- 
stituting a  substantial  fund  for  the  pay- 
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Christian  Flaugh,  and  others,  praying  for 
a  foreclosure  of  its  mortgage  and  the  sale 
of  the  property  to  satisfy  its  lien.  To  this 
cross  complaint  the  appellee  National  Equip- 
ment &  Supply  Company  filed  an  answer;  in 
which  it  alleged,  in  substance,  the  facts 
hereinbefore  set  put,  and  claimed  that,  in 
the  order  of  payment,  its  claim  was  en- 
titled to  priority  over  that  of  appellant. 
Appellant's  demurrer  to  this  answer  was 
overruled.  It  also  amended  its  complaint 
BO  as  to  contain  the  same  facts  averred  in 
its  answer  to  appellant's  cross  complaint. 
The  court  concluded  from  the  facts 
found  that  appellant  and  the  above-named 
appellees  were  each  entitled  to  a  personal 
judgment  against  the  Montpelier  Light  & 
Water    Company    in    the    respective    sums 


found  due;  that  appellant  was  entitled  to 
a  decree  of  foreclosure  of  its  trust  deed, 
and  that  the  property  should  be  sold  and 
the  proceeds  applied,  after  the  payment 
of  costs  and  a  certain  tax  lien,  to  the  pay- 
ment, first,  of  the  judgments  of  appellees 
Natibnal  Equipment  &  Supply  Company, 
the  Montpelier  Cup  &  Metal  Works,  and 
Christian  Flaugh  pro  rata;  and,  second,  to 
the  payment  of  appellant's  mortgage  lien 
judgment.  The  judgment  followed  the  con- 
clusions of  law,  to  each  of  which  appel- 
lant reserved  an  exception.  Appellant  as- 
signs as  error  here  the  overruling  of  its 
demurrer  and  the  court's  conclusions  of  law. 
Each  of  these  assignments,  involves  the  same 
question. 

Appellant    earnestly    contends    that    its 


ment  of  creditors.  Its  remaining  asset  con- 
sisted of  a  leass  of  a  street  railway  system, 
which  was  being  operated  at  a  loss,  after 
payment  of  the  rentals  reserved.  A  week 
later  the  same  receivership  was,  on  the 
application  of  the  lessor,  extended  to  its 
interest  in  the  demised  property,  with  di- 
rections to  the  receivers  to  operate  the 
property  for  the  benefit  of  the  public,  and 
to  conserve  the  same  for  the  benefit  of 
whomsover  might  be  entitled.  The  receiv- 
ers were  not  ordered  to,  and  did  not,  adopt 
the  lease,  but  in  fact  suspended  payment 
thereunder,  using,  however,  any  funds  that 
came  into  their  hands  from  either  estate, 
in  maintaining  and  operating  the  property 
and  improving  the  same,  so  as  to  render 
the  service  safe  and  efficient.  After  sev- 
eral months,  a  receiver  was  appointed  for 
the  lessee.  Under  these  circumstances  it 
was  held  that  expenditures  for  operating 
expenses,  of  which  conductors'  wa^es  were 
a  type,  and  for  betterments  and  improve- 
ments, of  which  certain  scraper  cars  and 
feeders  were  types,  after,  the  receivership 
was  extended  to  the  lessor,  were  not  charge- 
able to  the  estate  of  the  lessee,  which  re- 
ceived no  benefit  therefrom,  and  that  its 
receiver  was  entitled  in  equity  to  recover 
such  of  its  funds  as  were  used  for  such 
purposes  from  the  receivers  of  the  lessor, 
in  preference  to  the  prior  claims  of  first 
and  second  mortgagees  of  the  latter.  The 
court  said  that  purchasers  of  securities  of 
a  railroad  company  must  be  held  to  have 
purchased  the  property  with  the  •  fact  in 
view  that  its  property  is  devoted  to  a  pub- 
lic use,  that  the  demands  of  the  public  are 
first  to  be  considered,  and  that  expenditures 
made  by  a  receiver,  necessary  to  render  the 
service  safe  and  efficient,  may  be  preferred 
to  their  mortgage  liens.  In  this  case  it 
was  pointed  out  that  the  doctrine  of  Gregg 
v.  Metropolitan  Trust  Co.  supra,  applied  to 
claims  arising  prior  to  the  receivership. 

e.  Far  damages, 

'     It    seems    to   be  well    established    that 

claims  for   personal  injuries  to  employees 

of  railroad  receivers  are  a  part  of  the  oper- 
41  I^.R.A.(N,S.) 


ating  expenses,  and  entitled  to  payment  as 
such.  Meyer  Rubber  Co.  v.  Georgetown  & 
W.  R.  Co.  174  Fed.  731  (affirmed  on  other 
grounds  in  101  C.  C.  A.  84,  177  Fed.  870) ; 
Robinson  v.  New  York  &  S.  I.  Electric  R. 
Co.  99  App.  Div.  609,  91  N.  Y.  Supp.  163. 
In  the  latter  case  the  holders  of  receiver's 
certificates  were  contesting  the  right  of  a 
damage  claim  to  priority.  The  court  said: 
'*When  the  court  took  into  its  possession 
the  property  of  the  defendant,  and  under- 
took to  continue  the  plant  in  operation  for 
the  benefit  of  judgment  creditors,  it  did  so 
subject  to  the  same  risks  which  would  at- 
tach to  the  corporation  if  it  continued  to 
exercise  its  franchises;  and  among  these 
risks  was  that  of  personal  injuries  to  em- 
ployees through  the  negligence  of  the  agent 
or  servants  of  the  court.  It  could  not  con- 
tinue the  operation  of  the  plant,  and  deny 
to  those  injured  through  its  negligence  a 
remedy,  so  long  as  the  property  in  the 
hands  of  the  court  was  adequate  to  dis- 
charge the  obligation,  for  it  would  be  a 
gross  injustice  to  hold  that  the  rights  of 
the  injured  employee  could  be  made  second- 
ary to  those  of  creditors  in  whose  behalf 
the  plant  was  being  operated;  that  they 
could  take  some  portion  of  his  rights  and 
apply  them  to  the  payment  of  their  debts. 
While  it  is  true  that  claims  for  injuries  oc- 
curring before  the  receivership  are  not  com- 
monlv  allowed  a  preference  over  the  claims 
of  others,  we  know  of  no  case  which  is  con- 
trolling here  which  has  asserted  the  doctrine 
that  creditors  or  holders  of  receivers'  cer-* 
tificates  can  be  preferred  over  the  claims  of 
those  who  have  suffered  injury  through  neg- 
ligence while  the  plant  was  in  the  control 
of  the  receiver  for  the  benefit  of  creditors. 
On  the  contrary,  the  rule  is  established  by 
authority,  that  damages  for  injuries  to  per- 
sons or  property  during  the  receivership, 
caused  by  the  torts  of  the  receiver's  agents 
and  employees,  are  passed  as  operating  ex- 
penses, and  are  accorded  the  same  priority 
of  payment  as  belongs  to  other  necessary 
expenses  of  the  receivership.  Such  claims 
are  paid  out  of  the  net  income  if  that  is 
sufficient,  but,  in  the  event  of  a  deficiency, 
they  will  be  paid  out  of  the  corpus.    Such 
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mortgage  lien  is  entitled  to  priority  over 
the  claims  of  the  three  appellees  placed  by 
the  lower  court  in  the  preferential  class. 
Appellant's  mortgage  is  similar  to  those 
usually  executed  by  railway  corporations, 
in  that  it  binds  after-acquired  property, 
covers  future  income,  and  provides  for  pos- 
session by  the  mortgagee  on  the  breach  of 
any  condition  named.  Turner  v.  Indian- 
apolis, B.  &  W.  R.  Co.  8  Biss.  315,  Fed. 
Gas.  No.  14,258.  It  is  said  that  "every 
railroad  mortgagee,  in  accepting  his  secu- 
rity, impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts 
before  he  has  any  claim  upon  the  income." 
Fosdick  V.  Schall,  09  U.  S.  235,  25  L.  ed. 
339.     Consequently  it  is  held  that  if,  for 


temporary  convenience  or  necessity,  money 
is  taken  from  the  current  debt  fund  and 
put  into  that  which  belongs  to  the  mort- 
gage creditors,  a  court  of  equity,  when 
asked  by  the  mortgagees  to  take  possession 
of  the  future  income,  through  the  appoint- 
ment of  a  receiver,  and  hold  it  for  their 
benefit,  may  require,  as  a  condition  of 
granting  such  relief,  that  what  is  due  from 
the  earnings  to  the  current  debt  fund  shall 
be  paid  by  the  court  from  future  current 
receipts  before  anything  from  that  source 
shall  be  paid  to  the  mortgagees.  On  the 
same  principle,  if  the  mortgagees  demand 
a  foreclosure  of  the  mortgage  and  sale  of 
the  property,  and  thus  deprive  the  court 
of  the  power  to  restore  to  the  current  debt 
fund  the  money  diverted  therefrom  for  the 


claims,  therefore,  have  priority  over  mort- 
gage debts,  or  other  debts  existing  when  the 
action  was  brought  in  which  the  receiver 
was  appointed." 

So,  it  has  also  been  held  that  claims 
against  the  receiver  of  an  insolvent  railroad 
company  for  cotton  concentration  charges 
prepaid  by  shippers,  and  for  proceeds  real- 
ized from  a  sale  of  a  supply  company's  rails, 
which,  upon  the  order  of  the  court,  were 
sold,  and  the  fund  used  in  the  operation  of 
the  road,  are  entitled  to  priority  as  oper- 
ating expenses.  St.  Louis  Union  Trust  Co. 
V.  Texas  Southern  R.  Co.  —  Tex.  Civ.  App. 
■— ,  126  S.  W.  206.  The  court  said:  '*A 
judgment  against  a  receiver  for  his  eon- 
version  of  special  funds  of  individuals  in 
his  possession  as  receiver,  into  operating 
expenses  of  the  road,  is  as  much  entitled 
to  be  classed  and  paid  as  a  charge  of  the 
receivership  as  are  demands  based  on  neg- 
ligence from  operation.  The  nature  o|  the 
demands  is  the  same." 

In  this  case  the  contest  was  with  holders 
of  receiver's  certificates.  The  mortgage 
bondholders  made  no  contention. 

d.  Receiver's  certificates. 

in  railroad  receivership  proceedings  the 
court  authorized  the  issuance  of  receiver's 
certificates  for  labor  performed  and  ma- 
terials furnished  the  company  prior  to  the 
receivership.  By  statute  the  claims  were 
given  a  lien,  but  only  claims  for  labor  were 
made  "a  lien  prior  to  all  others."  In  a 
suit  to  determine  priorities  of  payment 
from  the  proceeds  of  a  foreclosure  sale,  it 
was  held  that  so  far  as  the  certificates 
were  for  labor  performed  in  operating  the 
road  they  were  entitled  to  a  preference  over 
a  vendor's  lien  against  a  rignt  of  way  sold 
to  the  company;  but  so  far  as  they  were 
issued  for  materials  furnished,  the  vendor's 
lien  should  have  priority.  Hubbell  v.  Texas 
Southern  R.  Co.  —  Tex.  Civ.  App.  — ,  126 
S.  W.  313.  The  court  said:  "Sellers  of 
right  of  way,  as  well  as  all  other  volun- 
tary lien  holders,  must  take  notice  of  the 
provisions  of  the  law  that  their  liens  are 
subordinated  by  the  terms  of  the  statute 
41  L.R.A.(N.a) 


to  liens  of  operatives  of  a  railroad  for  un- 
paid wages.  When  the  assets  of  an  in« 
solvent  railroad  company  fail  in  sufficiency 
to  pay  both  the  lien  holders  for  property 
sold  and  the  unpaid  wages  of  laborers,  it 
is  not  a  harsh  rule  in  policy  and  principle 
that  the  law  has  chosen  that  the  loss,  if 
any,  should  fall  on  the  voluntarv  lien  hold- 
ers for  property  sold,  rather  than  on  the 
laborers." 

Where  the  court  by  its  order,  which  was 
set  aside  on  appeal,  authorized  the  receiver 
of  a  railroad  company  to  issue  certificates 
of  indebtedness  constituting  a  first  lien  on 
the  property  of  the  company  to  pay  past- 
due  interest  of  first-mortgage  bonds,  and 
thereby  prevent  the  bondholders  from  de- 
claring the  bonds  due,  as  authorized,  it  was 
held  that  the  certificate  holders  could  not 
be  given  priority  over  the  bondholders  who 
objected  to  the  issuance  of  the  certificates, 
and  who  were  forced  to  take  the  proceeds 
thereof,  and  who  thereby  lost  their  right 
to  declare  the  bonds  due,  and  to  foreclose 
the  mortgage  securing  them.  In  this  same 
case  the  trustee  in  the  mortgage  securing 
the  bonds,  and  the  bondholders,  objected  to 
the  appointment  of  a  temporary  receiver  of 
the  company,  and  sought  to  supersede  him 
by  a  receiver  appointed  in  an  action  to 
foreclose  the  mortgage;  but  this  effort  was 
improperly  defeated  by  the  receiver.  The 
trustee  then  instituted  a  proceeding  to  re- 
move the  receiver,  and  pending  the  proceed- 
ing an  agreement  was  made  between  the 
trustee  and  some  of  the  bondholders  and 
the  receiver  for  the  operation  of  the  road 
and  for  the  raising  of  a  sum  not  exceeding 
$250,000,  secured  by  a  prior  lien.  It  was 
contemplated  that  the  receiver  should  oper- 
ate the  road  out  of  the  earnings,  except  as 
such  operating  expenses  might  be  included 
in  the  above  sum.  Ah  ev  parte  order  au- 
thorizing the  receiver  to  enter  into  the 
agreement  provided  that  his  rights  and 
powers  should  not  be  impaired.  Later  the 
court  entered  another  order,  authorizing 
the  receiver  to  issue  certificates  to  the  ex- 
tent of  $250,000,  and  limited  the  use  there- 
of to  the  purposes  expressed  in  the  agree- 
ment.    The  receiver  incurred  expenses  for 
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betterment  of  the  property  covered  by  the 
mortgage  lien,  a  court  of  equity  will  re- 
quire, as  a  condition  of  granting  such  re- 
lief to  the  mortgagees,  that  the  current 
debt  fund  sliall  be  restored  in  like  manner 
by  drawing  on  the  proceeds  of  the  sale. 
Cambria  Iron  Co.  v.  Union  Trust  Co.  (Un- 
ion Trust  Co.  ▼.  Richmond  City  R.  Co.) 
(1899)  154  Ind.  291,  48  L.R.A.  41,  55  N. 
E.  745,  56  N.  E.  666 ;  Fosdick  y.  Schall,  99 
U.  S.  235,  35  L.  ed.  339;  Hale  t.  Frost, 
99  U.  S.  389,  25  L.  ed.  419;  Burnham  v. 
Bowen,  111  U.  8.  776,  28  L.  ed.  596,  4 
Sup.  Ct.  Rep.  675 ;  Union  Trust  Co.  y.  Mor- 
rison, 125  U.  S.  591,  31  L.  ed.  825,  8  Sup. 
Ct  Rep.  1004;  St.  Louis,  A.  &  T.  H.  R.  Co. 
▼.  Cleveland,  C.  C.  A  I.  R.  Co.  125  U.  S. 
658,  31  L.  ed.  832,  8  Sup.  Ct.  Rep.  1011. 


It  may  be  regarded  aa  a  settled  rule,  as 
applicable  to  railway  and  similar  quasi 
public  corporations,  that  where,  within  a 
reasonably  short  time  before  the  appoint- 
ment of  a  receiver,  current  earnings  of 
the  corporation  have  been  diverted  to  the 
betterment  of  the  mortgaged  property,  and 
in  the  meantime  debts  have  been  created 
for  current  supplies,  materials,  and  oper- 
ating expenses,  the  latter  constitute 
preferentifld  claims  which  have  priority  over 
existing  mortgage  liens.  Such  debts  are 
not,  strictly  speaking,  liens  on  the  trust 
property,  but  they  are  regarded  in  equity 
as  demanding  payment  before  the  mort- 
gagees are  entitled  to  equitable  relief.  Vir- 
ginia k  A.  Coal  Co.  y.  Central  R.  ft  Bkg.  Co. 
170  U.  S.  355,  42  L.  ed.  1068,  18  Sup.  Ct. 


materials  used  in  the  operation  of  the  road, 
not  covered  by  the  certificates.  In  an  ac- 
tion to  determine  the  rights  of  these  claim- 
ants and  the  bondholders,  it  was  held  the 
bondholders,  by  their  contract-  with  the  re- 
ceiver, limited  the  sum  which  should  become 
chargeable  against  the  property  of  the  cor- 
poration prior  to  the  lien  of  their  bonds, 
anH  the  claims  for  operating  expenses  in 
excess  of  that  sum  were  denied  priority 
over  the  lien  of  the  bondholders.  Knicker- 
bocker Trust  Co.  V.  Oneonta,  C.  &  S.  R.  Co. 
138  App.  Div.  687,  123  N.  Y.  Supp.  822. 

In  Merchants'  Loan  &  T.  Co.  v.  Chicago 
R.  Co.  86  C.  C.  A.  87,  158  Fed.  923,  it  was 
held  that  a  court  of  equity  has  no  power 
to  direct  its  receivers  in  possession  to  lease 
the  properties  of  several  street  railroad 
companies  having  more  or  less  relation  to 
each  other,  for  a  term  of  years,  to  a  single 
reorganized  company,  and  to  authorize  such 
company  to  issue  mortgage  bonds  (in  the 
nature  of  receivers'  certificates)  to  an  in- 
definite, but  necessarily  large,  amount,  to 
cover  the  cost  of  replacing,  re-equipping, 
extending,  and  improving  the  properties  un- 
der the  direction  of  a  board  of  engineers 
representing  the  city,  and  not  the  owners, 
and  to  maKe  such  mortgage  a  first  lien, 
over  the  objections  of  prior  mortgagees, 
whose  liens  are  thereby  displaced. 

In  Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  165  Fed.  455,  it  was  held  that 
even  upon  the  assumption  that  the  lessor 
would  have  a  valid  claim  against  the  les- 
see for  waste  to  the  amount  of  receiver's 
certificates,  the  issuance  of  which  was  ren- 
dered necessary  because  of  the  failure  of  the 
lessee  to  keep  the  road  in  proper  condition, 
the  bondholders  of  the  lessor  were  not  en- 
titled to  a  direction  that  the  lien  of  the 
certificates  in  the  first  instance  falls  upon 
the  property  of  the  lessee,  and  the  earnings 
and  income  from  the  operation  of  the  prop- 
erty by  the  receivers,  since  their  appoint- 
ment in  the  original  creditors'  bill  against 
the  lessee  road. 

In  a  suit  to  foreclose  a  mortgage  on  rail- 
road property  the  final  judgment  classified 
the  demands,  and  made  the  operating  ex- 
penses of  thp  receiver  first  payable  out  of 
41  L.R.A.(N.S.) 


the  proceeds  of  a  sale.  A  subsequent  order 
directed  the  issuance  of  receiver's  certifi- 
cates for  labor  and  material  furnished  prior 
to  the  receivership,  and  made  them  a  first 
lien.  The  orders  recited  that  such  claims 
had  been  classified  and  made  inferior  to 
the  demands  for  the  operating  expenses  of 
the  receiver,  and  that  it  was  necessary  to 
pay  such  claims  at  a  date  prior  to  the 
foreclosure  sale.  It  was  held  that  the  or- 
der directing  the  receiver's  certificates  did 
not  give  the  certificates  a  lien  paramount  to 
the  operating  expenses  of  the  receiver.  St. 
Louis  Union  Trust  Co.  v.  Texas  Southern 
R.  Co.  —  Tex.  Civ.  App.  — ,  126  S.  W. 
296. 

But  where  common  receivers  have  been 
appointed  for  two  insolvent  street  railway 
companies,  one  of  which  is  the  owner  of 
certain  property  leased  to  the  other  by  a 
lease  requiring  it  to  pay  the  cost  of  main- 
tenance and  operation,  and  it  appears  that 
all  lien  creditors  have  had  their  day  in 
court  as  to  the  issuance  of  receivers'  cer- 
tificates, the  court  may  properly  authorize 
the  receivers,  in  their  dual  capacity,  to  is- 
sue such  certificates  and  make  them  a  pre- 
ferred lien  on  the  property  of  both  com- 
panies, to  the  displacement  of  prior  liens, 
where  necessary  to  keep  the  same  in  opera- 
tion for  the  benefit  of  the  creditors  ol 
both,  reserving  the  right  to  determine  and 
adjust  the  rights  and  priorities  of  all  per- 
sons interested,  without  affecting  the  prior 
lien  of  the  certificates.  Pennsylvania  Steel 
Co.  V.  New  York  City  R.  Co.  90  C.  C.  A. 
188,  163  Fed.  242. 

IV,  Quasi  public  ewrparoHona, 

Where  coal  necessary  to  carry  on  the 
business  was  furnished  a  public-service  cor- 
poration supplying  a  city  with  heat  and 
refrigeration,  and  earnings  had  been  ap- 
plied to  betterments,  it  was  held  that'  the 
creditor  was  entitled  to  a  lien  on  the  earn- 
ings of  the  corporation  in  the  hands  of  re- 
ceivers, which  was  prior  to  the  rights  of 
bondholders,  under  a  mortgage  giving  them 
a  lien  on  all  income  and  profits.  Homer 
V.  Baltimore  Refrigerating  &  Heating  Co. 
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Rep.  667;  Turner  y.  Indianapolis,  B.  k  W. 
R.  Co.  S  Bias.  315,  Fed.  Cas.  No.  14,258; 
Union  Trust  Co.  v.  Illinois  Midland  R.  Co. 
117  U.  S.  434,  29  L.  ed.  963,  6  Sup.  a. 
Rep.  809;  Blair  v.  St.  Louis  H.  &  K.  R.  Co. 
(C.  C:)  22  Fed.  769;  Vilas  v.  Page,  106 
N.  Y.  439,  13  N.  E.  743;  Addison  y.  Lewis, 
75  Va.  701;  St.  Louis  A.  &  S.  R.  Co.  v. 
O^ara,  177  111.  626,  62  N.  E,  734,  53  N.  E. 
118;  Union  Trust  Co.  y.  Souther,  107  U. 
S.  691,  27  L.  ed.  488,  2  Sup.  Ct.  Rep.. 296. 
li  the  doctrine  applicable  to  railroads  may 
be  here  invoked,  the  facts  found  by  the 
court  bring  this  case  within  the  rule;  for 
it  is  .found  that  at  least  $15,000  of  current 
earnings  were  applied  to  repairs  and  better- 
ments of  the  property,  and  by  reason  there- 
of appellees'  debts    created  for  fuel,  labor, 


and  necessary  current  supplies  furnished 
by  the  plaintiff  and  two  of  its  coappellees 
remained  unpaid. 

But  it  is  insisted  by  appellant  that  the 
doctrine  has  no  application  to  water  and 
light  companies,  and  even  as  to  railways  the 
application  is  being  limited  by  recent  deci- 
sions of  the  courts.  Appellees  have  cited 
but  one  water  company  case  where  the 
doctrine  was  recognized, — Ellis  v.  Vernon 
Ice,  Light,  &  Water  Co.  86  Tex.  109,  23 
S.  W.  858.  It  may  also  be  conceded  that 
the  rule  has  been  rarely  applied  except  in 
railroad  receiverships.  However,  in  Cam- 
bria Iron  Co.  V.  Union  Trust  Co.  (Union 
Trust  Co.  V.  Richmond  City  R,  Co.)  154 
Ind.  291,  48  L;R.A.  41,  55  N.  E.  745,  56 
N.  E.  665,  it  was  applied  in  a  street  rail- 


—  Md.  — ,  84  Atl.  176.  It  was  contended 
in  this  case  that  the  rule  giving  priority  to 
claims  for  supplies  furnished  shortly  before 
the  receivership  had  only  been  applied  to 
railroad  corporations,  and  the  cases  of 
Hooper  v.  Central  Trust  Co.  81  Md.  559, 
29  L.R.A.  262,  32  Atl.  505,  and  Diamond 
Match  Co.  V.  Taylor,  83  Md.  394,  34  Atl. 
1015,  were  cited  for  the  general  proposi- 
tion that  a  receiver  of  a  private  corpora- 
tion has  no  authority,  even  under  an  order 
of  the  court,  to  create  liens  which  will  take 
precedence  over  subsisting  encumbrances; 
but  the  court  distinguished  these  two  cases 
from  the  case  at  bar  on  the  ground  that  in 
the  first  case  the  corporation  was  a  private 
corporation,  and  in  the  second  a  private 
partnership,  while  the  concern  in  the  case 
at  bar  was  a  public-service  corporation. 

So,  in  CmzENs'  Trust  Oo.  y.  National 
Equipmeitt  k  Supply  Co.  the  rule  apply- 
ing to  railroad  corporations  is  applied  to 
a  light  and  water  company,  and  claims 
for  labor  and  materials  necessary  to  keep 
the  plant  a  going  concern  are  accorded 
priority. 

But  where  a  claim  for  ooal  furnished  an 
ice  and  light  company  during  the  month  im- 
mediately preceding  the  appointment  of  the 
receiver  was  not  entitled  to  preference  by 
statute,  and  it  was  not  contended  that  the 
coal  was  a  betterment,  and  no  net  income 
was  derived  from  the  operation  of  the  prop- 
erty by  the  receivers,  no  preference  in  equi- 
ty was  allowed  out  of  the  proceeds  arising 
from  the  corpus  ever  prior  lien  holders. 
General  Electric  Co.  y.  Canyon  City  Ice  & 
Light  Co,  —  Tex.  Civ.  App.  — ,  136  S.  W. 
78. 

And  claims  for  supplies  arising  after  the 
receivership  are  entitled  to  priority.  Thus, 
where  the  bill  for  a  receiver  was  filed  by 
trustees  for  creditors,  to  whom  an  assign- 
ment had  been  made  by  an  insolvent  navi- 
gation company,  but  tne  receivership  was 
really  at  the  instance  and  for  the  benefit 
of  the  bondholders  of  the  company,  that 
it  might,  if  possible,  be  sold  as  a  going 
concern,  it  was  held  that  expenses  incurred 
by  the  receiver  for  supplies,  etc.,  in  an 
effort  to  carry  on  the  business,  would  bp  I 
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preferred  in  a  distribution  of  the  proceeds 
of  sale  of  the  property,  to  a  claim  of  the 
bondholders  by  reason  of  their  having  had 
to  pay  under  a  bond  executed  by  them  to 
procure  the  release  of  a  steamer  of  the  com- 
pany from  a  libel  which  had  been  sued  out 
against  it  prior  to  the  assignment,  even 
though  the  court,  in  its  decree  authorizing 
the  receivers  to  have  the  steamer  released, 
provided  that  if  the  said. bondholders  were 
compelled  to  pay  the  libellant  anything  in 
accordance  with  the  terms  of  the  bond, 
they  should  be  subrogated  to  such  libel- 
lant's  right  of  priority  of  payment  from 
the  proceeds  of  the  steamer.  It  was  the 
opinion  of  the  court  that  the  bondholders, 
in  volunteering  to  take  the  position  of  the 
libellant,  impliedly,  if  not  expressly,  agreed 
that  all  proper  expenses  incurred  in  the 
effort  to  carry  on  tne  business  should  be  a 
charge  upon  the  corpus  of  the  estate,  as 
well  as  its  earnings.  The  court  said:  "If 
the  court  was  without  power  in  such  cases 
to  charge  the  expenses  of  the'  receivership 
on  the  property,  the  innocent  officer  of  the 
court  would  have  to  bear  the  loss.  If  such 
was  the  law  of  receivership,  no  one  could 
be  found  to  accept  the  important  office." 
Jackson  Coal  &  Coke  Co.  y.  Phillips  Line, 
—  Va.  — ,  75  S.  E.  681. 

Where  the  surety  on  a  supersedeas  bond 
given  by  .an  electric  power  company  at  a 
time  when  it  was  not  alleged  to  have  been 
insolvent  was  compelled  to  pay  the  judg- 
ment appealed  from  after  the  company  be- 
came insolvent  and  a  receiver  was  ap- 
pointed, it  was  held  that  the  surety  was 
not  entitled  to  intervene  in  a  foreclosure 
suit,  and  establish  his  claim  for  repayment 
as  a  preferred  claim,  as  against  mortgage 
bondholders,  it  not  being  made  to  appear 
that  the  execution  of  the  supersedeas  bond 
extended  the  life  of  the  company  as  a  going 
concern,  or  in  any  way  operated  to  the 
benefit  of  the  mortgagees.  Gay  v.  Hudson 
River  Electric  Power  Co.  182  Fed.  904. 
Whiteley  v.  Central  Trust  Co.  34  L.R.A. 
303,  22  C.  C.  A.  67,  43  U.  S.  App.  643,  76 
Fed.  74  (cited  in  note  in  2  L.R.A.(N.S.) 
1028),  and  Pennsylvania  Steel  Co.  v.  New 
York  City  R.  Co.   165  Fed.  485,  followed 
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way  mortgage  foreclosure,  and  in  other  ju- 
risdictions has  been  recognized  in  receiver- 
ship and  foreclosure  proceedings  against 
quasi  public  corporations  other  than  rail- 
roads. Keelyn  v.  Carolina  Mut.  Teleph.  & 
Teleg.  Co.  (C.  C.)  90  Fed.  29;  Atlantic 
Trust  Co.  V.  Woodbridge  Canal  Co.  (C.  C.) 
79  Fed.  39;  Thomp.  Corp.  2d  ed.  §  6449; 
34    C^c.    366. 

The  reasons  assigned  for  the  doctrine 
are  that  a  railroad  is  a  matter  of  public 
concern,  and  is  kept  in  operation  for  the 
benefit  of  stockholders,  mortgage  bond- 
holders, and  the  public,  and  all  of  them  are 
interested  in  keeping  it  a  ''going  concern," 
and  those  who  contribute  to  such  end  de- 
serve all  the  assistance  a  court  of  equity 


can  render  without  violating  essential  prop- 
erty rights.  Cambria  Iron  Co.  v.  Union 
Trust  Co.  supra;  Farmers*  Loan  k  T.  Co. 
V.  Green  Bay,  W.  &  St.  P.  R.  Co.  (C.  C.) 
45  Fed.  664;  Miltenberger  y.  Logansport  C. 
&  S.  W.  R.  Co.  106  U.  S.  286,  27  L.  cd. 
117,  1  Sup.  Ct.  Rep.  140;  Eells  v.  Johann 
(C.  C.)  27  Fed.  827.  The  prevention  of 
fires  in  cities,  the  supply  of  pure  water  for 
domestic  purposes,  and  the  furnishing  of 
electric  light  for  cities  and  towns  and  the 
inhabitants  thereof,  are  matters  of  the 
very  highest  public  concern.  The  power  of 
eminent  domain  is  conferred  on  water  and 
light  corporations  as  well  as  on  railway 
corporations.  Burns's  Stat.  1908,  §§  5081, 
5128.  The  mortgage  bondholders  and  stock- 
holders of  such  corporations  as  is  here  in- 


and  approved;  and  Union  Trust  Co.  v. 
Morrison,  125  U.  S.  591,  31  L.  ed.  825,  8 
Sup.  Ct.  Rep.  1004  (cited  in  note  in  2 
L.R.A.(N.S.)  1028),  distinguished. 

A  franchise  tax  accruing  before  the  re- 
ceivership, and  which  creaks  no  lien  upon 
the  property  of  the  corporation  superior  to 
that  of  a  subsequent  mortgage,  is  not  en- 
titled to  priority  of  payment  over  such 
mortgage  from  the  assets  of  the  company 
in  the  hands  of  receivers  for  distribution. 
Loring  y.  American  Transp.  Co.  138  Fed. 
600.  The  receivers  were  asking  instruc- 
tions of  the  court  of  their  appointment. 

So,  in  Jackson  Coal  &  Coke  Co.  v.  Phil- 
lips Line,  supra,  it  was  held  that  where 
neither  the  state  nor  a  city  had  a  lien  on 
the  personal  property  of  an  insolvent  navi- 
gation company  which  went  into  the  hands 
of  receivers  for  taxes  previously  assessed 
thereon,  they  never  havmg  exercised  their 
right  of  levy  or  distress,  priority  of  pay- 
ment should  not  be  given  therefor,  but  only 
for  the  taxes  thereafter  assessed  against 
and  due  from  the  receivers.  Here  it  was 
attempted  to  have  the  taxes  paid  out  of  the 
proceeds  of  sale  of  the  company's  prop- 
erty. 

Where  receivers  for  a  navigation  com- 
pany whose  property  was  mortgaged  to  se- 
cure bonds,  on  notice  to  and  without  ob- 
jection by  the  mortgage  trustee,*  were  au- 
thorized to  issue  certificates  to  pay  interest 
on  the  bonds,  and  the  issuance  of  such  cer- 
tificates and  the  payment  of  interest  was 
beneficial  to  all  concerned,  in  that  it  pre- 
vented a  sale  of  the  property  on  foreclosure 
at  an  inopportune  time,  it  was  held  that 
the  certificates  were  entitled  to  priority  of 
payment  from  the  net  earnings  of  the  prop- 
erty in  the  hands  of  the  receivers  over  a 
deficiency  claim  of  the  mortgagees,  arising 
on  a  foreclosure  of  the  mortgage.  In  this 
case  the  mortgage  gave  no  lien  on  the  in- 
come of  the  property,  and  the  court  was 
of  the  opinion  that,  as  the  mortjyajree  has 
no  right  at  common  law  to  the  income  of 
the  property,  on  the  appointment  of  re- 
ceivers by  a  court  of  equity,  its  right  there- 
to under  the  circumstances  could  only  be 
enforced  in  accordance  with  equitable  prin- 
41  L.R.A.(N.S.) 


ciples,  and  that  the  bondholders,  having  re- 
ceived the  proceeds  of  the  certificates,  were 
not  entitled  to  payment  from  the  net  earn- 
ings before  the  holders  of  the  certificates. 
Berwind-White  Coal  Min.  Co.  v.  Metropoli- 
tan S.  S.  Co.  183  Fed.  250,  affirmed  in 
American  Trust  Co.  v.  Metropolitan  S.  S. 
Co.  Ill  C.  C.  A.  376,  190  Fed.  113,  where 
the  court  said:  "It  is  now  well  settled  in 
this  class  of  cases  that  questions  of  prior- 
ity are  not  governed  by  fixed  and  inflexible 
rules.  Each  case  has  its  own  special  facts 
and  circumstances  which  properly  influence 
the  court  in  reaching  a  just  conclusion. 
This  is  because  the  appointment  of  a  re- 
ceiver is  not  a  matter  of  strict  right;  and 
hence,  when  a  mortgagee  calls  upon  a  court 
of  equity  to  exercise  its  extraordinary  pow- 
ers and  grant  him  purely  equitable  relief, 
he  submits  himself  to  the  operation  of  equi- 
table rules.  Fosdick  v.  Schall,  99  U.  S. 
235,  253,  254,  26  L.  ed.  339,  342,  243.  The 
order  of  the  circuit  judge  in  this  case  was 
based  upon  the  application  of  this  doctrine 
to  the  facts  of  this  particular  case.  In  oth- 
er words.  Judge  Putnam  held  that  the  right 
of  the  mortgagee  to  the  net  earnings  in  the 
hands  of  the  receivers  could  only  be  en- 
forced on  equitable  principles;  and  that  the 
mortgagee  having  received  the  proceeds  of 
these  certificates,  the  holders  of  such  cer- 
tificates were  entitled  to  priority  of  pay- 
ment over  the  deficiency  claim  under  the 
mortgage." 

So,  where,  upon  the  foreclosure  of  a  mort- 
gage upon  the  property  of  an  irrigation  or 
canal  company,  the  mortgagee  had  full  op- 
portunity to  contest  an  order  made  by  the 
trial  judge  in  the  case,  allowing  receiver's 
certificates  to  be  issued  to  pay  expenses 
incurred  in  operating  the  property  as  a 
prior  lien  to  the  mortgage,  and  failed  to 
object  or  show  any  reason  why  such  cer- 
tificates should  not  be  allowed,  and  also 
failed  to  contest  in  any  way  the  priority 
of  such  certificates,  it  was  held  that  the 
certificates  were  entitled  to  priority  over  the 
mortgage,  and  should  be  first  paid  out  of 
the  proceeds  of  the  property  involved. 
Hewitt  V.  Great  Western  Beet  Sugar  Co. 
20  Idaho,  235,  118  Pac.  296. 
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Tolved  are  vitally  interested  in  theip  main- 
tenance as  going  concerns.  Their  property 
would  be  of  little  value  if  the  plants  ceased 
operation,  if  but  for  a  brief  period,  and 
even  their  charters  might  be  forfeited  for 
nonuser.  Eel  River  R.  Co.  v.  State,  155 
Ind.  433,  456,  67  N.  E.  388,  and  cases  cited; 
Thomp.  Corp.  §  6799.  Inasmuch  as  the  same 
reasons  exist  for  the  recognition  of  the 
doctrine  here  as  in  railroad  cases,  we  do 
not  feel  warranted  in  denying  the  applica- 
tion of  the  rule  to  the  facts  found,  because 
of  the  difference  in  character  between  rail- 
way corporations  and  this  one.  While 
some  of  the  broad  statements  laid  down  in 
the  Fosdick  Case,  supra,  have  been  limited 
by  later  decisions,  the  principle  applied  by 
the  lower  court  here  has  not  been  contro- 


verted. Southern  R.  Co.  v.  Carnegie  Steel 
Co.  176  U.  S.  257,  44  L.  ed.  458,  20  Sup. 
Ct.  Rep.  347. 

It  is  contended  by  appellapt,  however, 
that  the  greater  portions  of  the  claims  given 
a  preference  here  by  the  trial  court  are 
not  within  the  recognized  rule,  because  the 
supplies  and  materials  were  furnished  more 
than  six  months  before  the  receiver  was 
appointed.  Generally,  claims  originat- 
ing more  than  six  months  prior  to  the  re- 
ceivership are  not  included  in  the  prefer- 
ential class,  but  there  is  no  fixed  rule  as 
to  the  time  limit.  Thompson,  in  his  work 
on  Corporations,  2d  ed.  §  6450,  says:  "Al- 
though the  rule  usually  limits  these  pref- 
erential debts  to  those  contracted  within 
six  months  of  the  appointment  of  the  re- 


F*  IPrivate  corporations  and  other  prU 
V€Ue  concerns, 

a.  Generally, 

The  earlier  cases  on  the  question  wheth- 
er the  equitable  doctrine  of  Fosdick  v. 
Schall,  in  regard  to  preferences  over  a  pre- 
existing recorded  lien,  is  applicable  to  pure- 
ly private  corporations,  are  cited  at  pages 
1057  et  seq.,  of  the  note  in  2  L.R.A.  ( N.S. ) . 
Since  that  note  the  applicability  of  the 
doctrine  to  private  corporations,  so  far  as 
concerns  claims  arising  prior  to  the  re- 
ceivership, has  been  denied  in  Spencer  v. 
Taylor  Creek  Ditch  Co.  114  C.  C.  A.  407, 
194  Fed.  635  (mining  corpor-ation).  And 
in  Bernard  v.  Union  Trust  Co.  16  L.R.A. 
(N.S.)  3118,  86  C.  C.  A.  610,  159  Fed.  620, 
the  court,  after  citing  cases  indicating  that 
the  doctrine  does  not  apply  to  private  cor- 
porations, said  it  was  unnecessary  to  de- 
cide the  question,  but  denied  such  a  prefer- 
ence to  certificates  issued  by  a  receiver  of 
sawmill  property  for  supplies  furnished 
prior  to  the  receivership,  there  having  been 
no  diversion  of  income. 

In  Union  Trust  Co.  v.  Southern  Sawmills 
ft  Lumber  Co.  92  C.  C.  A.  101,  166  Fed. 
193,  involving  other  certificates  belonging  to 
the  same  issue  that  was  involved  in  the 
last  case,  the  court  said:  "As  to  the  gen- 
eral proposition  of  the  right  to  issue  re- 
ceivers' certificates,  in  a  case  involving  a 
private,  and  not  a  public,  corporation,  cer- 
tainly to  pay  pre-existing  debts  of  the  cor- 
poration, upon  the  then  state  of  the  plead- 
ings, neither  the  trustee  in,  nor  the  bond- 
holders secured  under,  the  mortsjage,  being 
before  the  court,  such  authority  did  not 
exist  so  as  to  give  the  same  a  preference  as 
against  the  bondholders." 

And  the  applicability  of  the  doctrine  to 
private  corporations  has  also  been  denied 
in  later  cases  as  regards  claims  arising  dur- 
ing the  receivership,  and  as  an  incident  of 
the  operation  of  the  property  by  the  re- 
ceiver. 

Thus,  a  mining  phosphate  company  is  not 
a  public-service  institution,  and  the  law 
does  not  require  a  continuance  of  its  oper- 
41  L.R.A.(N.S.) 


ation  for  the  public  welfare,  and  its  prior 
mortgage  lien  holders  have  priority  over 
subsequent  creditors  in  the  operation  of  the 
property  when  the  prior  lien  holders  do 
not  consent  to  the  operation  expenses;  but 
such  prior  lien  holders  do  not  have  priority 
over  the  proper  expenses  of  a  receiver  in 
collecting  and  preserving  the  property. 
Knickerbocker  Trust  Co.  v.  Green  Bay  Phos- 
phate Co.  62  Fla.  519,  56  So.  699. 

So,  a  court  of  equity  has  no  authority  to 
direct  its  receiver  in  charge  of  placer  mines 
to  carry  on  a  general  mining  business  and 
charge  the  expenses  of  the  business  and 
operations  as  a  prior  and  preferred  lien 
against  the  property,  over  that  of  prior  re- 
corded mortgages  and  encumbrances  on  the 
same  property.  Dalliba  v.  Winschell,  11 
Idaho,  364,  114  Am.  St.  Rep.  267,  82  Pac. 
107. 

And  the  court  in  International  Trust  Co. 
v.  Decker  Bros.  11  L.R.A.(N.S.)  152,  81  C. 
C.  A.  302,  152  Fed.  78,  after  discussing  the 
cases  bearing  upon  the  applicability  of  the 
doctrine  to  private  corporations,  declared 
that  the  court  is  without  authority,  except 
by  the  consent  of  the  mortgage  lien  hold- 
ers, to  supplant  their  liens  by  receivers' 
certificates  issued  for  any  obligations  other 
than  those  arising  by  way  of  expenditures 
for  realization  and  for  preserving  the  prop- 
erty while  the  business  is  in  course  of  ad- 
ministration under  the  receivership. 

And  the  applicability  of  the  doctrine  to 
private  corporations,  in  regard  to  certifi- 
cates issued  for  claims  accruing  during  the 
receivership,  was  doubted  in  Perrin  &  S. 
Printing  Co.  v.  Cook  Hotel  &  Excursion  Co. 
118  Mo.  App.  44,  93  S.  W.  337,  but  the 
preference  claimed  in  this  case  was  denied 
upon  another  ground. 

Upon  the  other  hand,  in  Le  Hote  v.  Bovet, 
85  Miss.  636,  38  So.  1,  3  Ann.  Cas.  705, 
claims  for  labor  performed  in  the  opera- 
tion of  a  sawmill  shortly  before  the  appoint- 
ment of  a  receiver  were  held  to  fall 
squarely  within  the  doctrine  of  Fosdick  v. 
Schall,  and  to  be  entitled  to  a  preference 
over  the  pre-existing  mortgage.  The  court 
cites  with  approval  the  reasoning  of  the 
Alabama  court  in  Drennen  &  Co.  v.  Mer- 
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ceiver,  this  rule  is  not  inflexible,  and  does 
not  bar  older  meritorious  preferential 
claims.  All  that  is  required  is  that  the 
debts  should  have  been  contracted  within  a 
reasonable  time  before  the  appointment  of 
a  receiver,  and  what  is  a  reasonable  time 
depends  upon  the  circumstances  of  each 
particular  case.  In  one  case  priority  was 
given  to  a  claim  for  materials  furnished 
three  years  before  the  appointment  of  the 
receiver,  for  which  a  note  had  been  given 
sixteen  months  before  the  receiver  was  ap- 
pointed. Under  another  case,  priority  was 
given  to  a  claim  for  coal  supplied  and  used 
in  operating  the  road  eleven  months  before 
the  appointment  of  the  receiver.  In  an- 
other case  priority  was  given  to  a  claim  for 
wages  due  twenty  two  months  before  the 


appointment  of  a  receiver."  In  Southern 
R.  Co.  ▼.  Carnegie  Steel  Co.  supra,  Mr. 
Justice  Harlan  said:  "But  no  absolute 
rule  on  the  subject  has  been  prescribed  by 
statute  or  by  judicial  decisions.  A  claim 
accruing  back  of  the  six  months  inunedi- 
ately  preceding  the  appointment  of  a  re- 
ceiver may,  under  the  circumstances  of 
particular  cases,  be  accorded  the  same 
priority  in  the  distribution  of  earnings 
that  belongs  to  like  claims  arising  within 
that  period."  In  that  case  the  claims  were 
accorded  preferences,  although  more  than 
six  months  intervened  between  their  accrual 
and  the  appointment  of  the  receiver,  and 
notwithstanding  the  fact  that  notes, 
original  and  in  renewal,  had  been  executed 
for   the  debts   contracted.       Mcllhenny   v. 


cantile  Trust  &  D.  Co.  115  Ala.  592,  39 
L.R.A.  623,  67  Am.  St.  Rep.  72,  23  So.  164, 
repudiating  the  distinction  between  private 
and  quasi  public  corporations  as  affecting 
the    doctrine    under    consideration. 

In  People's  Nat.  Bank  v.  Virginia  Tex- 
tile Co.  104  Va.  34,  51  S.  E.  155,  7  Ann. 
Cas.  583,  involving  claims  arising  during 
the  receivership  in  carrying  on  the  business 
of  a  textile  company,  the  court,  while  con- 
ceding the  general  rule  that  employment 
of  a  receiver  does  not  affect  vested  rights 
or  interests  of  third  persons,  or  disarrange 
the  order  of  priority  of  existing  liens,  said 
that  the  principle  was  subject  to  an  excep- 
tion as  firmly  established  as  the  rule  it- 
self ;  namely,  that  where  the  receiver  is  ap- 
pointed at  the  instance  and  for  the  bene- 
fit of  lien  creditors,  and  charged  with  the 
duty  of  operating  the  property  for  their 
advantage,,  all  proper  charges,  expenses,  and 
liabilities  incurred,  incident  to  the  receiver- 
ship, are  a  first  charge  not  only  upon  the 
current  earnings,  but  also  upon  the  corpus 
of  the  estate.  And  the  same  language  is 
employed  in  Hulings  ▼.  Jones,  63  W.  Va. 
696,  60  S.  S.  874. 


b.  Labor  and  supplies. 

In  Spencer  ▼.  Taylor  Creek  Ditch  Go.  su- 
pra, claims  for  labor  and  supplies  furnished 
to  a  (private)  mining  corporation  after  the 
execution  of  certain  mortgages,  but  from 
nine  to  twelve  months  before  the  appoint- 
ment of  the  receiver,  and  used  in  making 
improvements  and  repairs  on  its  property, 
were  denied  priority  in  Spencer  v.  Taylor 
Creek  Ditch  Co.,  both  on  the  ground  that 
the  equitable  doctrine  applicable  to  rail- 
roads does  not  apply  to  a  private  corpora- 
tion, and  that  the  claims  were  not  incurred 
within  a  reasonable  time  prior  to  receiver- 
ship. 

But  where  labor  done  within  four  months 
of  the  receivership  was  necessary  to  con- 
tinue the  business  of  the  corporation  and 
to  preserve  its  property,  claims  for  wages 
were  allowed  a  preference  over  mortgage 
bondholders.  Le  Hote  v.  Boyet,  supra. 
41  L.R.A.(N.S.) 


o,  Cflaims  arising  during  reoeiverahip. 

1,  For  supplies^ 

Where  a  receiver  was  put  in  charge  of  an 
insolvent  textile  company  at  the  instance 
of  a  deed  of  trust  creditor  holding  a  prior 
claim  upon  the  property,  and  charged  with 
the  duty  of  operating  the  property  for  his 
advantage,  it  was  held  that  supply  claims 
created  by  the  receiver  were  entitled  to  be 
made  a  first  charge  upon  the  current  earn- 
ings and  the  corpus  of  the  estate.  Peo- 
ple's Nat.  Bank  v.  Virginia  Textile  Co. 
supra. 

2,  Receiver^  eertiflcates. 

Where  a  receiver  was  appointed  for  a 
mining  company,  with  authority  to  issue 
receivers'  certificates  having  priority  over 
all  other  claims,  but  without  the  consent 
of  prior  mortgagees,  who  were  not  parties 
to  the  suit,  it  was  held  that  the  daims 
of  the  mortgagees  were  superior  to  such 
certificates.  Intemational  Trust  Co.  ▼. 
Decker  Bros.  11  L.R.A.(N.S.)  152,  81  0. 
C.  A.  302,  152  Fed.  78,  supra. 

So,  receiver's  certificates  issued  by  the  re* 
ceiver  of  a  sawmill  property  under  author* 
ity  of  court,  for  supplies  furnished  without 
lien,  prior  to  the  commencement  of  the 
proceedings  in  which  he  was  appointed,  are 
not  entitled  to  preference  in  a  subsequent 
proceeding  to  foreclose '  a  mortgage  on  the 
property,  those  interested  in  which  not  being 
parties  to  the  former  proceeding.  Bernard 
V.  Union  Trust  Co.  16  L.R.A.(N.S.)  1118, 
86  C.  C.  A.  610,  169  Fed.  620,  supra.  The 
court  said:  "The  receiver's  certificate  here 
must  be  considered  merely  an  evidence  of 
indebtedness,  and  can  have  no  higher  char- 
acter than  the  debts  which  it  represents. 
Those  debts  were  for  the  purchase  of  sup- 
plies by  the  sawmill  company  such  as  were 
ordinarily  used  by  companies  engaged  in 
a  like  business,  some  months  before  the 
commencement  of  the  suit  in  which  the 
receiver  was  appointed.  They  were  secured 
by  no  lien,  entitled  to  no  preference.  As 
neither  the  trustee  nor  the  bondholders 
came  into  the  court  initially   asking  the 
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Binz,  80  Tex.  1,  26  Am.  Si.  Rep.  706,  13 
S.  W.  665;  Hale  ▼.  Frost,  99  U.  S.  389,  26 
L.  ed.  419;  Burnham  ▼.  Bowen,  111  U.  S. 
777,  28  L.  ed.  696,  4  Sup.  Ot.  Rep.  675; 
Atkins  T.  Petersburg  R.  Oo.  8  Hughes,  307, 
Fed.  Gas.  No.  604;  Miltenberger  ▼.  Logans- 
port,  C.  k  S.  W.  R.  Co.  106  U.  S.  286,  27 
L.  ed.  117,  1  Sup.  Ct.  Rep.  140;  Turner  ▼. 
Indianapolis,  B.  A;  W.  R.  Co.  8  Biss.  816, 
Fed.  Cas.  No.  14,268.  In  this  case  it  was 
not  eontemplated  that  the  supplies,  mate- 
rial, etc.,  should  be  paid  for  when  furnished, 
but  it  was  agreed  that  payment  should  be 
postponed  until  the  plant  should  be  so  re- 
paired as  to  enable  its  continued  opera- 
tion. The  company  was  without  credit. 
The  supplies,  etc.,  furnished  it  by  appellees, 
alone  enabled  it  to  continue  a  going  con- 


cern. The  $15,000  expended  from  current 
earnings  in  repairs  and  betterments  inured 
to  the  benefit  of  the  mortgagee. 

The  labor  of  appellee  Christian  Flaugh, 
in  repairing  the  boilers  of  the  company, 
was  performed  on  December  13,  1908, — 
only  seventeen  days  before  the  appointment 
of  a  receiver.  His  right  to  assert  a  prefer- 
ence for  his  claim  was  not  waived  by  filing  a 
mechanics'  lien- notice.  Burns's  Stat.  1908, 
§  8295,*  Southern  R.  Co.  v.  Carnegie  Steel 

• 

*That  section,  after  providing  for  a  me- 
chanics' lien,  continues:  "And  should  the 
person,  firm,  or  corporation  be  in  failing 
circumstances,  the  above-mentioned  claims 
shall  be  preferred  debts,  whether  claim  or 
notice  of  lien  has  been  filed  or  not." 


aid  of  equity  in  the  administration  of  the 
property,  one  of  the  elements  is  lackinff  to 
support  the  doctrine  commonly  invoked, 
that  those  who  ask  the  aid  of  the  court  to 
maintain  their  property  are  to  be  considered 
as  consenting  to  all  the  necessary  means." 

And  where  there  was  no  controversy  be- 
fore the  court  which  warranted  the  appoint- 
ment of  a  receiver  for  a  mininar  company, 
or  his  continuance  in  service  for  a  long 
time,  and  with  leave  of  court,  but  without 
notice  to  the  mortgage  bondholders  or  their 
trustee,  who  were  not  parties  to  the  suit, 
and  receivers'  certificates  were  issued  for 
the  purpose  of  continuing  the  business  and 
developinff  the  property,  it  was  held  that 
such  certificates  could  not  be  given  prior- 
ity over  the  lien  of  the  mortgage,  in  the 
absence  of  tangible  and  certain  proof  of  as- 
sent or  estoppel  on  the  part  of  the  trustee 
or  the  bondholders.  Nowell  v.  Internation- 
al Trust  Co.  94  C.  C.  A.  689,  109  Fed.  497. 
This  case  appears  to  have  been  an  appeal 
from  Decker  Bros.  v.  Bemer's  Bay  Min. 
Co.  8  Alaska,  280,  where  the  certificates 
were  held  to  be  an  inferior  lien  to  the 
mortgage  bonds. 

A  court  of  equity,  in  authorizing  a  re- 
eeiver  of  the  properties  of  a  corporation  to 
borrow  money,  has  no  power  to  order  that 
the  receivers'  certificates  issued  for  such 
loan  shall  be  a  prior  and  paramount  lien 
over  the  lien  of  a  prior  existing  judgment 
against  a  third  party  upon  proper^  which 
had  been  conveyed  by  such  Judgment  debtor 
to  the  corporation  subsequent  to  the  rendi- 
tion of  the  judgment.  Lehman  v.  Tmst  Co. 
67  Fla.  478,  49  So.  602.  This  was  an  ap- 
peal by  the  judgment  creditor,  who  was  a 
party  defendant  in  the  foreclosure  suit  in 
which  the  issuance  of  the  receivers'  certifi- 
cates was  authorized. 

Receivers'  certificates  issued  for  machin- 
ery and  supplies  furnished  the  receiver  of 
a  manufaciiiring  plant  are  not  entitled  to 
priority  of  payment  over  prior  mortgage 
lien  holders,  where,  when  the  sales  were 
made,  the  receiver  had  exhausted  his  au- 
thority to  issue  notes  and  certificates  con- 
stituting a  first  lien,  and  the  vendors  were 
chargeable  with  notice  of  the  same.  York 
41  L.R.A.(N.S.) 


Mfg.  Co.  V.  Hoblitzell  Nat.  Bank,  —  Md. 
— ,  84  Atl.  559. 

The  reservation  of  title  on  goods  and 
chattels  until  the  same  are  paid  for,  given 
by  a  statute  (§  3101,  W.  Va.  Code  1906), 
cannot,  when  such  reservation  of  title  re- 
lates to  property  sold  to  special  receivers, 
to  be  used  oy  them  in  the  original  con- 
struction and  completion  of  a  manufactur- 
ing plant  which  is  subject  to  prior  liens  of 
creditors,  and  also  to  the  prior  and  para- 
mount lien  of  receivers'  certificates,  fixed 
by  decree  under  which  such  special  re- 
ceivers are  authorized  to  act,  supersede  the 
superior  equities  of  the  certificate  holders. 
Lazear  v.  Ohio  Valley  Steel  Foundry  Oo. 
65  W.  Va.  105,  63  S.  E.  772. 

And  where  one  holding  a  mortgage  lien 
on  specific  property  intervened  in  a  re- 
ceivership case  and  established  his  claim, 
it  was  held  that  the  claim  of  the  owner  of 
a  receiver's  certificate  issued  in  that  case 
was  superior  to  the  mortgage  lien.  The 
court  said :  "If  the  plaintiff  in  error  de- 
sired to  retain  his  lien  unimpaired  by  the 
receivership,  he  should  have  stayed  out  of 
the  case,  for  when  he  intervened,  he  was 
'in  chancery.'"  Dilley  v.  Jasper  Lumber 
Co.  —  Tex.  Civ.  App.  — ,  114  8.  W.  878. 

In  Pusey  ft  Jones  v.  Pennsylvania  Paper 
Mills,  173  Fedi  634,  receivers'  certificates 
issued  as  a  first  lien  on  the  property  of  a 
private  business  corporation  to  secure  a 
loan,  and  for  the  benefit  of  which  prior 
mortgagees  had  waived  their  rights,  were 
denied  priority  of  payment  from  the  pro- 
ceeds of  a  foreclosure  sale  over  the  expenses 
of  the  receivership.  The  court  said:  "The 
priority  given  them  by  the  order  had  rela- 
tion to  their  standing  with  respect  to  other 
encumbrances,  and  was  not  with  the  idea 
of  preferring  them  over  administration  ex- 
penses, subsequentlv  incurred,  which  may 
therefore  properly  be  first  paid  out  of  the 

J  proceeds  of  this  sale,  as  provided  in  the 
oreclosure  decree." 

In  this  case  it  vras  also  decided  that 
where  a  mechanics'  lien  is  superior  to  re- 
ceivers' certificates  made  by  the  order  of 
court  a  first  lien  on  the  property  of  the 
insolvent,  but  inferior  to  a  prior  mortgage 
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supra.  We  think  that,  under  the  partio- 
ular  circumstances  of  this  case,  the  lower 
court  did  not  err  in  concluding  from  the 
facts  found  that  appellees'  claims  were  en- 
titled to  preference,  and  for  the  same  rea- 
sons there  was  no  error  in  overruling  ap- 
pellant's demurrer  to  the  answer  of  Na^ 
tional  Equipment  k  Supply  Company  to 
the  cross  complaint.  Appellant  clainis  the 
decision  of  the  trial  court  is  not  sustained 
by  sufficient  evidence.  An  examination  of 
the  record  convinces  us  that  the  material 
facts  found  by  the  court  are  sufficiently 
supported. 
Appellant  filed  a  motion  to  correct  the 


trial  court's  special  finding  of  facts,  and 
make  the  same  more  specific.  The  motion 
was  overruled.  This  ruling  is  here  as- 
signed as  error,  and  is  relied  on  by  appel- 
lant for  a  reversal  of  the  judgment.  Such 
a  motion  is  tmknown  to  our  Code  of  Pro- 
cedure. The  Bole  remedy  in  such  case  is 
furnished  by  a  motion  for  a  new  triaL 
Chicago  &  S.  £.  R.  Co.  v.  State  (1902) 
159  Ind.  237,  241,  64  N.  £.  860,  and  cases 
cited. 

The  record  discloses  no  error  justifying 
a  reversal. 

Judgment  affirmed. 


to  secure  bondholders,  who  have  waived 
their  rights  in  favor  of  the  certificates, 
and  the  fund  arising  from  the  foreclosure  of 
the  mortgage  is  insufficient  to  satisfy,  it 
shall  be  awarded  to  the  receivers'  certifi- 
cates, as  the  waiver  of  the  bondholders  does 
not  change  the  position  of  the  mechanics' 
lien  holders. 

8.  For  rentals. 

A  claim  for  rent  of  a  water  right,  the 
use  of  which  the  receivers  did  not  avail 
themselves,  and  independent  of  which  the 
property  in  their  hands  was  sold,  cannot  be 
treated  as  an  expense  of  the  receivership, 
so  as  to  entitle  it  to  priority  over  a  mort- 
gage which  was  recorded  at  an  earlier  date. 
Lockport  Felt  Co.  v.  United  Box  Board  & 
Paper  Co.  182  Fed.  328. 

And  where  taxes  constituted  a  part  of 
the  ground  rents  to  be  paid  by  a  hotel 
company,  and  the  receiver  appointed  for 
such  company  adopted  the  lease,  a  claim 
for  the  taxes  was  held  entitled  to  priority 
out  of  funds  in  the  receiver's  hands,  real- 
ized from  a  sale  of  improvements  upon  the 
leased  premises,  as  against  the  holder  of  a 
receiver's  certificate  issued  under  order  of 
court  as  a  first  lien  for  expenses  incurred 
in  completing  the  improvements.  Perrin 
k  8.  Printing  Co.  v.  Cook  Hotel  k  Excur- 
sion Co.  118  Mo.  App.  44,  93  S.  W.  347. 

4.  For  services  of  attorneys. 

Where  the  services  of  counsel  were  re- 
quired by  the  receiver  of  a  partnership,  it 
was  held  that  such  counsel  could  be  re- 
tained by  the  receiver,  and  their  fees,  when 
allowed  by  the  court,  would  constitute  a 
part  of  the  receivership  expenses,  to  be  paid 
prior  to  other  liens  on  the  property.  Hul- 
ings  V.  Jones,  63  W.  Va.  696,  60  S.  E.  874. 

But  no  allowance  was  made  to  the  re- 
ceiver of  a  mining  company  for  his  attor- 
ney where  the  services  of  such  attorney 
consisted  only  in  presenting  the  receiver's 
accounts  and  securing  orders  for  their  al- 
lowance. Dalliba  v.  Winschell,  11  Idaho, 
364.  114  Am.  St.  Rep.  267,  82  Pac.  107. 
This  was  an  appeal  from  a  judgment  mak- 
ing such  an  allowance  a  prior  claim  against 
the  property  of  the  company,  paramount 
to  all  liens;  and  the  record  failed  to  dis- 
41  L.R,A.(N.S.) 


close  that  the  receiver  had  ever  been  au- 
thorized to  employ  an  attorney  in  the  ad- 
ministration of  his  office. 


5.  For^ ootninissions, 

costs. 


eaopenses,  and 


Where  intervening  chattel  mortgagees 
who  had  not  been  parties  to  the  action  ap- 
pointing a  receiver  for  a  partnership 
claimed  the  mort^ged  property  and  sue* 
ceeded  in  such  claim,  it  was  held  that  they 
were  not  liable  for  receiver's  expenses. 
First  Nat.  Bank  v.  Cook,  12  Wye.  492,  2 
L.R.A.(N.S.)  1013,  76  Pac  674,  78  Pao. 
1083. 

And  where  a  general  creditor  had  a  re- 
ceiver appointed  for  a  mining  company^ 
and  first-mortgage  bondholders  did  not  adc 
for  the  receiver  or  participate  in  the  pro- 
ceeding, it  was  held  that  a  court  of  equity 
has  no  right  to  give  claims  for  operating 
expenses  of  the  receivership  priority  over 
the  bondholders.  Knickerbocker  Trust  Co. 
V.  Green  Bay  Phosphate  Co.  62  Fla.  519, 
66  So.  699.  The  court  said:  '<The  defend- 
ant mining  corporation  is  not  a  public- 
service  corporation.  The  law  does  not  re- 
quire a  continuance  of  its  operation  for  the 
benefit  of  the  public  White  the  property 
may  be  best  preserved  by  its  operation, 
the  rights  of  the  bondholders  do  not  require 
such  operation,  and  they  did  not  ask  for 
or  participate  in  it.  They  are  entitled  to 
be  paid  according  to  the  legal  terms  of  their 
mortgage,  and  such  mortgage  should  have 
priority  over  subsequent  creditors  as  to  the 
proper^  covered  by  the  mortgage.  But,  be- 
fore the  mortgage  is  paid,  the  proper  ex- 
penses of  the  receiver  in  collecting  and  pre- 
serving, but  not  in  operating,  the  property, 
should  be  paid." 

In  Dalliba  v.  Winschell,  supra,  on  ap- 
peal from  an  order  allowing  the  receiver 
of  a  mining  corporation  compensation  for 
his  services,  and  decreeing  the  same  to  be 
prior  and  paramount  to  mortgages  and  oth- 
er liens  on  the  property,  it  was  held  that 
the  receiver,  having  been  guilty  of  a  glaring 
and  flagrant  abuse  of  his  office,  was  entitled 
to  no  compensation  whatever  for  his  serv- 
ices. It  appeared  in  this  case  that  the 
receiver  had  gone  beyond  the  protection  and 
preservation  of  the  property,  and  conducted 
a  general  mining  business.    The  court  said: 
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A  court  of  equity  has  no  authority  to 
place  its  receiver  in  charge  of  such  prop- 
erty and  operate  the  same,  carrying  on  a 
general  mining  business,  and  when  it  turn& 
out  to  be  at  a  loss,  as  is  likely  to  be  the 
result  in  such  cases,  charge  the  same  up 
as  a  preferred  claim  and  lien  against  the 
property,  to  the  prejudice  and  loss  of  the 
holders  of  prior  recorded  liens  on  the  same 
property.  .  .  .  This  class  of  property  is 
not  like  railroads  and  the  property  of  other 
common  carriers  and  quasi  public  corpora- 
tions, the  business  and  engagements  of 
which  must  be  carried  on  at  all  times,  even 
if  it  be  by  the  oflRcer  of  the  court.  'This 
is  done'  says  Judge  Gresham  in  Farmers' 
Loan  &  T.  Co.  v.  Grape  Creek  Coal  Co. 
16  L.R.A.  603,  50  Fed.  481,  'on  account  of 
the  peculiar  character  of  the  property.  It 
is  generally  mortgaged  to  secure  bonds,  and 
persons  who  invest  in  such  securities  know 
that  the  mortgage  rests  upon  property 
previously  impressed  with  a  public  duty. 
Private  corporations  owe  no  duty  to  the 
public,  and  their  continued  operation  is  not 
a  matter  of  public  concern.  It  is  only 
against  railroad  mortgages  that  the  Su- 
preme Court  of  the  United  States  has  sus- 
tained orders  giving  priority  to  receivers' 
certificates  representing*  particular  indebt- 
edness, and,  as  already  stated,  it  is  only 
on  principles  having  no  application  to  a 
mortgage  executed  by  a  private  corporation 
owing  no  duty  to  the  public'  Hooper  v. 
Central  Trust  Co.  81  Md.  659,  29  L.R.A. 
262,  32  Atl.  505;  Kneeland  v.  American 
Loan  &  T.  Go.  136  U.  S.  89,  34  L.  ed.  379, 
10  Sup.  Ct.  Rep.  950;  3  Cook,  Corp.  5th 
ed.  §§  876,  877.  There  is  no  question  but 
that  a  court  of  equity  has  the  power  and 
authority  in  a  proper  case  to  appoint  a 
receiver  to  take  charge  of  property  and  to 
care  for  and  protect  the  same,  and  decree 
the  charges  therefor  as  a  prior  claim  and 
lien  against  the  property,  paramount  to  all 
mortgages  or  other  liens  or  encumbrances. 
But  for  the  court  to  go  beyond  the  protec- 
tion and  preservation  of  an  ordinary  placer 
mine,  and  assume  to  enter  into  mining 
operations  and  the  running  and  conducting 
oi  a  mine,  as  appears  to  have  been  done  by 
the  receiver  in  tnis  case,  is  outside  of  the 
line  of  duty  of  courts  of  equity  and  of  their 
receivers,  and  this  excessive  exercise  of  ju- 
risdiction becomes  dangerous  when  indebt- 
edness thus  incurred  supplants  prior  exist- 
ing mortgages  and  obligations  upon  the 
property." 

But  where  a  receiver  had  paid  more  mon- 
ey to  a  bank  than  it  was  entitled  to,  leav- 
ing receivership  expenses,  "such  as  amounts 
expended  for  attorneys'  fees,  court  costs, 
clerical  work,  etc.,"  and  also  the  commis- 
sions for  his  own  services,  unpaid,  and  the 
validity  of  an  order  that  the  excess  be  re- 
turned to  the  receiver  was  being  contested, 
it  was  held,  obiter  dictum,  that  expenses 
of  this  nature  always  have  priority  over 
other  claims,  and  sliould  be  first  paid. 
OroharH  v.  National  "Rxch.  Bank,  121  Mo. 
App.  338,  98  S.  W.  824. 

So,  claims  for  receiver's  commissions  were  I 
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given  priority  over  the  lien  of  an  equitable 
mortgage  retained  by  the  vendor  of  a  steam- 
boat to  a  partnership.  Hulings  v.  Jones, 
supra.  The  point  was  raised  in  this  case 
that  the  mortgage  had  not  been  recorded 
according  to  state  law;  but  the  court  was 
of  the  opinion  that,  the  legal  title  being 
in  the  vendor,  his  lien  was  superior  to 
claims  of  general  creditors.         W.  W.  A. 


IDAHO  supreme:  court. 

RE  EMMETT  J.  GEMMILU 

(20  Idaho,  732,  119  Pac.  298.) 

Commerce  •»  state  printing  •»  local  exe- 
cution. 

1.  Sections  1475  and  1476  of  the  Revised 
Codes,  which  require  that  state  and  county 
printing,  binding,  and  stationery  work  shall 
be  done  within  the  state  and  within  the 
county  where  required  for  use,  are  not  an 
interference  with  or  regulation  of  com- 
merce, and  are  not  repugnant  to  the  com- 
merce clause  of  §  8,  art.  1,  of  the  Federal 
Constitution. 

Constitutional  law  •»  localizing  state 
printing  •»  Talldlty. 

2.  Sections  1476  and  1476,  which  provide 
that  the  printing,  binding,  and  stationery 
work  shall  be  done  within  the  state  and  the 
county  in  which  it  is  to  be  used,  do  not  in- 
terfere with  or  restrict  the  right  of  any 
person  to  freely  contract,  nor  do  they  deny 
to  any  person  the  equal  protection  of  the 
law,  and  are  not  repugnant  to  the  provi- 
sions of  §  1  of  the  14th  Amendment  to  the 
Federal  Constitution. 

Sate  printing  •»  localizing  •«  statutory 
construction. 

3.  Sections  1475  and  1476,  Rev.  Codes, 
refer  only  to  the  work  to  be  done  in  print- 
ing and  binding,  and  such  work  as  is  neces- 
sary to  prepare  paper,  books,  and  stationery 
for  public  use  in  the  respective  state  and 
county  offices,  and  have  no  reference  to  the 

Headnotes  by  Ailshib,  J. 

Note,  •»  Constitutionality  of  statutes  re- 
quiring  worh  incident  to  public  con^ 
tract  to  he  done  in  the  state  or  a  local 
division  thereof. 

The  number  of  decisions  involving  the 
questions  raised  by  the  note  is  very  lim- 
ited. The  few  cases  reported  are  not  all 
in  harmony  upon  the  subject. 

In  1  Dillon  on  Mun.  Corp.  5th  ed.  §  118, 
it  is  said:  "A  statute  which  requires  the 
use  of  stone  cut  and  dressed  within  the  city 
upon  any  local  improvement  is  invalid." 
People  ex  rel.  Treat  v.  Coler,  166  N.  Y. 
144,  59  N.  E.  776,  is  cited  as  authority  for 
the  statement. 

In. that  case  a  statute  which  required  that 
all  stone  of  any  description,  except  pav- 
ing blocks  and  crushed  stone,  used  in  state 
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purchase  of  the  material  itself  upon  which 
the  work  is  done,  and  make  no  attempt  to 
deprive  any  person  of  the  right  to  sell  to 
the  state  or  county  any  material  which  may 
be  needed  for  such  public  use.  These  sec- 
tions of  the  statute,  on  the  contrary,  sim- 
ply prescribe  the  locality  or  situs  where 
certain  work  to  be  done  for  the  people  in 
their  corporate  and  sovereign  capacity  shall 
be  performed,  and  such  statute  Is  a  con- 
stitutional exercise  of  the  power  of  the 
legislature  to  prescribe  by  law  the  duties 
of  state  and  county  officers,  and  to  command 
them  as  to  the  manner  in  which  they  shall 
exereise  certain  powers  in  performing  the 
business  and  proprietary  duties  of  their  re- 
spective offices. 

Same  •»  pabllc  policy  ~  interference  by 
courts^ 

4.  Sections  1475  and  1476,  Rev.  Codes, 
are  not  in  violation  of  any  public  policy  of 
this  state,  and  cannot  for  that  reason  be 
held  invalid  and  void,  and  with  the  business 
and  economio  wisdom  and  policy  of  such 
statute  the  courts  have  nothing  to  do. 

(Sullivan,  J.,  dissents.) 
(December  8,  1011.) 

APPLICATION  for  a  writ  of  habeas 
corpus  to  secure  the  release  of  peti- 
tioner from  the  custody  of  the  sheriff  of 
Latah  Cdunty,  to  which  he  had  been  com- 


mitted for  an  alleged  violation  of  the  stat- 
ute requiring  public  printing  to  be  done 
within  certain  territorial  limits.  Writ 
quashed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  G.  Pickett,  for  petitioner: 

State  discrimination  against  citizens  of 
other  states  in  respect  to  commercial  trans- 
actions violates  the  right  of  equal  privi- 
leges and  immunities. 

Ward  V.  Maryland,  12  Wall.  163,  20  L. 
ed.  260;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Guy  v.  Baltimore,  100  U.  S. 
434,  25  L.  ed.  743. 

The  statute  is  unconstitutional  as  de- 
priving municipalities  and  those  contract- 
ing therewith  of  the  right  freely  to  con- 
tract. 

People  ex  rel.  Treat  v.  Coler,  166  N.  Y. 
144,  69  N.  £.  776;  People  ex  rel.  Rodgers 
V.  Coler,  166  N.  Y.  1,  52  L.R.A.  814,  82 
Am.  St.  Rep.  005,  59  N.  E.  716;  Cleveland 
V.  Clements  Bros.  Constr.  Co.  67  Ohio  St 
197,  69  L.R.A.  775,  93  Am.  St.  Rep.  670, 
65  N.  E.  885;  Seattle  v.  Smyth,  22  Wash. 
327,  79  Am.  St.  :^p.  939,  60  Pac.  1120; 
Low  V.  Rees  Printing  Ck).  41  Neb.  127,  24 
L.R.A.  702,  43  Am.  St.  Rep.  670,  59  N.  W. 
362;  Re  Morgan,  26  Colo.  415,  47  L.R.A. 
52,  77  Am.  St.  Rep.  269,  58  Pac.  1071; 
Ewen   V.   Thompson-Starrett   Ck>.   71  Misc. 


or  municipal  works  within  the  state,  or 
which  is  to  be  worked,  dressed,  or  carved 
for  such  use,  shall  be  so  worked,  dressed, 
or  carved  within  the  boundaries  of  the 
state,  was  held  to  be  unconstitutional.  It 
was  held  to  be  violative  of  both  the 
state  and  the  Federal  Constitutions.  As 
to  the  state  Constitution,  the  decision  was 
based  on  another  decision  of  the  same 
court,  to  wit.  People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  LJI.A.  814,  82  Am. 
St.  Rep.  606,  69  N.  E.  716,  where  it  was 
held  that  a  statute  which  limits  the  hours 
of  labor  per  day  for  employees  upon  public 
works,  whether  employed  by  a  municipality 
directly  or  by  a  contractor  thereunder, 
and  fixes  wages  of  such  employees  at  the 
prevailing  rate  for  similar  work  with  pri- 
vate employers,  is  unconstitutional,  be- 
cause it  requires  the  expenditure  of  money 
of  the  city  or  of  local  property  owners 
for  other  than  city  purposes,  and  because 
it  invades  rights  of  liberty  in  that  it  de- 
nies to  the  city  and  the  contractors  the 
right  to  agree'  with  their  employees  upon 
the  measure  of  their  compensation.  As  to 
the  Federal  Constitution,  the  statute  in 
the  Treat  Case  was  held  to  be  repugnant 
to  the  interstate  commerce  clause.  A  dis- 
senting opinion  was  filed  in  both  these  cases 
by  Parker,  Ch.  J.  The  same  statute  which 
was  declared  void  in  the  Rodgers  Case  was 
re-enacted  by  the  legislature  after  an 
amendment  to  the  state  Constitution  in 
1905,  and  has  since  been  declared  constitu- 
tional and  valid  in  People  ex  rel.  Williams 
41  L.R.A.(N.S.) 


Engineering  &  Contracting  Co.fV.  Metz,  193 
N.  Y.  148,  24  LJLA.(N.S.)  201,  85  N.  £. 
1070. 

As  the  oonstitutional  amendment  referred 
to  expressly  empowered  the  legislature  to 
prescribe  the  hours  of  tabor  on  public  work, 
the  decision  upon  the  question  before  the 
court  in  the  Metz  Case  does  not  necessa- 
rily affect  the  decision  in  the  Coler  Oeuse; 
but  the  authority  of  the  Coler  Case  is  ma- 
terially weakened  by  the  apparent  adoption 
by  the  court  in  the  Metz  Case  of  the  doc- 
trine of  the  United  States  Supreme  Court 
in  Atkin  v.  Kansas,  191  U.  S.  207,  48  L. 
ed.  148,  24  Sup.  Ct.  Rep.  124  (also  involv- 
ing a  statute  limiting  hours  of  labor)  as- 
serting an  extensive  power  in  the  state  over 
matters  in  relation  to  municipalities. 

Ewen  V.  Thompson-Starrett  Co.  71  Misc. 
171,  128  N.  Y.  Supp.  595,  contains  die- 
turn  of  the  court  which  says:  "If  individ- 
uals have  that  liberty  of  contract  which 
enables  them  to  provide  that  the  work 
contracted  for  shall  be  done  at  a  particu- 
lar place,  it  may  be  difficult  to  under- 
stand why  the  state  or  a  municipality 
thereof  has  not  the  same  liberty  of  con- 
tract. When  it  comes  to  the  question 
whether  ttie  legislature  can  compel  the 
municipality  to  require  the  cutting,  trim- 
ming, and  dressing  of  stone  to  be  done  with- 
in the  state  of  New  York,  it  may  be  that 
the  constitutional  amendment  of  1905  is 
not  broad  enough  to  extend  the  power  of 
the  legislature  io  such  regulation  and  con- 
trol.    However,  this  matter  is  not  before 
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171,  128  N.  Y.  8upp.  596;  People  ▼.  Haw- 
IdnB,  167  N.  Y.  1,  42  L.R.A.  490,  68  Am. 
St.  Rep.  736,  61  N.  £.  267. 

The  giving  to  one  person  or  eet  of  per- 
sons of  trade  rights  or  privileges,  which  an- 
other of  the  same  trade  does  not  get  also, 
is  a  monopoly  and  unconstitutional. 

Re  Pirie,  29  U.  C.  Q.  B.  407;  Slaughter 
House  Case,  1  Woods,  21,  Fed.  Gas.  No. 
12,938;  Norwich  Gaslight.  Co.  v.  Norwich 
City  Qas  Co.  25  Conn.  19;  Chicago  t. 
Rumpff,  45  111.  90,  92  Am.  Dec.  196. 

Messrs.  George  W.  Supplger  and  Mor- 
gan A  Morgan,  for  the  State: 

A  state  has  the  right,  in  the  discharge  of 
its  corporate  functions,  to  direct  its  of- 
ficials and  the  officials  of  its  subordinate 
political  bodies  to  purchase  supplies  from 
whomsoever  the  legislature  of  the  state 
may  see  fit. 

Tribune  Printing  &  Binding  Co.  v. 
Barnes,  7  N.  D.  691,  76  N.  W.  904. 

Ailflhle,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  Emmett  J.  Gemmill,  was 
on  the  26th  day  of  September,  1911,  held 
to  answer  before  the  district  court  on  the 
charge  of  violating  §§  1476  and  1476  of  the 
Revised  Codes.  The  charge  preferred 
against  the  petitioner  is  that  while  he  was 


acting  as  assessor  and  em  officio  tax  col- 
lector of  Latah  county,  and  as  such  offi- 
cer, he  "did  then  and  there  wilfully  and  un- 
lawfully obtain  and  have  executed  without 
the  geographical  boundaries  of  the  said 
county  of  Latah  certain  county  printing, 
to  wit,  tax  sale  certificates,  blanks,  and 
duplicates  thereof,  for  the  county  of  Latah, 
for  the  payment  of  which  said  county  print- 
ing the  said  county  of  Latah  then  and 
there  became  responsible,  and  there  being 
then  and  there  within  the  said  county  of 
Latah  practicable  facilities  for  executing 
said  printing."  The  petitioner  applied  to 
this  court  for  a  writ  of  habeas  corpus  di- 
rected to  the  sheriff  of  Latah  county,  and 
a  writ  was  thereupon  issued.  Return  was 
made  justifying  the  detention  of  the  pe- 
titioner on  the  grounds  above  stated. 

Counsel  for  petitioner  insists  that  the 
statute  under  which  this  prosecution  is  had 
is  unconstitutional  and  void,  in  that  it  vio- 
lates the  commerce  clause  of  §  8  of  article 
1  of  the  Federal  Constitution,  which  au- 
thorizes Congress  to  regulate  commerce  be- 
tween the  states,  and  that  it  also  violates 
§  1  of  the  14th  Amendment  to  the  Federal 
Constitution,  in  that  it  denies  to  certain 
persons  the  equal  protection  of  the  law. 
Sections    1476    and    1476    of    the    Revised 


me  and  must  finally  rest,  should  such 
l^slation  be  re-enacted,  with  the  highest 
court  of  this  state  to  again  consider  its 
own  cases  in  the  light  of  the  Atkin  Case, 
supra,  and  the  constitutional  amendment 
of  1906." 

Upon  the  specific  question  as  to  the  con- 
stitutionality of  legislative  limitation  of 
hours  of  labor  on  public  works,  see  notes 
to  Keefe  v.  People,  8  L.R.A.(N.S.)  131; 
People  ex  reL  Williams  Engineering  k  Con- 
tracting Co.  V.  Metz,  24  L.R.A.(N.S.)  201; 
and  Com.  v.  Casey,  84  LJELA.(N.S.)  767. 

In  Allen  v.  Labsap,  188  Mo.  692,  87  S. 
W.  926,  3  Ann.  Cas.  306,  an  ordinance  of 
the  city  of  St.  Louis  providing  that  all 
contracts  for  the  doing  of  public  work  in 
the  city,  involving  the  use  of  dressed  stone, 
shall  contain  a  provision  that  the  work  of 
dressing  the  same  shall  be  done  within 
the  limits  of  the  state,  was  held  not  to  be 
in  violation  of  the  interstate  commerce 
clause  of  the  Federal  Constitution,  as  it 
was  the  exercise  of  a  reasonable  right  on 
the  part  of  the  municipality  to  select  ma- 
terial for  improvements;  and  it  was  fur- 
ther held  that  the  objections  that  it 
abridged  the  privileges  and  immunities  of 
citizens  of  the  United  States,  was  contrary 
to  due  process  of  law,  and  a  denial  of  equal 
privileges  and  immunities,  were  not  avail- 
able for  the  reason  that  the  attack  upon  the 
ordinance  was  by  a  property  owner  re- 
sisting the  enforcement  of  a  lien  for  the 
improvement,  whose  right  to  complain  was 
based  on  the  theory  that  the  ordinance  had 
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restricted  oompetition  and  thus  increased 
the  cost  of  the  improvement;  but  the  trial 
court  had  found  as  a  fact  that  the  cost  of 
construction  had  not  been  Increased  by  rea- 
son of  the  contractor  having  complied  with 
the  terms  of  the  ordinance. 

But  in  St.  Louis  Quarry  ft  Constr.  Co. 
V.  Von  Versen,  81  Mo.  App.  619,  the  same 
ordinance  was  in  question,  and  in  practical- 
ly the  same  way  as  it  was  in  Allen  v.  Lab- 
sap,  supra,  except  the  trial  court  had  found 
as  a  fact  that  the  contractor's  compliance 
with  the  ordinance  had-  prevented  competi- 
tion and  thereby  increased  the  cost  of  con- 
struction. Here  it  was  held  by  the  St. 
Louis  court  of  appeals  that,  under  the  facts 
of  this  case,  the  ordinance  was  in  conflict 
with  that  section  of  the  city  charter  which 
requires  that  the  board  of  public  improve- 
ments shall  advertise  for  bids  for  the  work, 
and  let  out  said  work  by  contract  to  the 
lowest  responsible  bidder. 

As  shown  by  the  opinion  in  Re  Gemmill, 
a  North  Dakota  statute  requiring  all  coun- 
ty printing  to  be  done  in  the  state,  and  if 
prsrcticable  in  the  county  ordering  the 
same,  was  held  not  to  be  in  violation  of 
the  commerce  clause  of  the  Federal  Con- 
stitution, since  it  was  merely  the  exercise 
by  the  state  of  what  an  individual  might 
do  with  impunity,  namely,  elect  from  wlwm 
it  shall  purchase  supplies  needed  in  the  dis- 
charge of  its  corporate  functions.  The^ 
only  other  objection  was  based  upon  the 
title  of  the  statute,  and  is  not  pertinent 
here.  J.  W.  M. 


714 


IDAHO   SUPREME  COURT. 


Dxo. 


Codes,  the  consideration  of  which  is  in- 
volved in  this  proceeding,  are  as  follows: 

"Sec.  1475.  All  county  printing,  bind- 
ing, and  stationery  work  executed  for  or 
on  behalf  of  the  several  counties  throughout 
the  state,  for  which  the  said  counties  con- 
tract or  become  in  any  way  responsible, 
shall  be  executed  within  the  county  for 
which  said  work  is  done,  when  there  are 
practicable  facilities  within  the  said  coun- 
ty for  executing  the  same;  but  when  it 
shall  become  necessary,  from  want  of  prop- 
er facilities,  to  execute  the  work  without 
the  said  county,  then  the  same  shall  be  exe- 
cuted at  some  place  within  the  state  of 
Idaho,  except  as  provided  in  the  following 
section. 

"Sec.  1476.  Whenever  it  shall  be  estab- 
lished that  any  charge  for  printing,  bind- 
ing, or  stationery  work  is  in  excess  of  the 
charge  usually  made  to  private  individuals 
for  the  same  kind  and  quality  of  work, 
then  the  state  or  county  officer  or  officers 
having  such  work  in  charge  shall  have  pow- 
er to  have  such  work  done  outside  of  said 
county  or  state;  but  nothing  in  this  chapter 
shall  be  construed  to  oblige  any  of  said 
officers  to  accept  any  unsatisfactory  work." 

Section  1476a  provides  that  any  city  or 
county  officer,  either  as  an  official  member 
of  a  board  or  purchasing  agent,  who  vio- 
lates any  of  the  provisions  of  §§  1475  and 
1476,  shall  be  guilty  of  a  misdemeanor,  etc. 
This  case  has  been  argued  principally  upon 
the  theory  that  the  statute  prohibits  the 
letting  of  any  contract  for  county  printing 
to  a  nonresident  of  the  state.  This,  how- 
ever, is  clearly  not  the  purpose,  or  intent 
of  the  statute.  The  statute  has  nothing  to 
do  with  letting  contracts  to  either  residents 
or  nonresidentis  of  the  state.  All  the  state 
attempts  to  do  is  to  require  that  certain 
work  done  for  the  several  counties  shall  be 
actually  executed  within  the  confines  of  the 
county  or  state,  as  the  case  may  be,  and 
this  is  without  any  reference  or  regard  to 
the  person  who  may  do  such  work.  It  will 
be  noticed  from  a  reading  and  analysis  of 
the  statute  that  it  is  not  directed  at  the 
purchase  of  the  material, — that  is,  paper 
and  material, — ^but  solely  to  the  manual 
and  mechanical  work  and  labor  in  printing 
and  binding  books,  stationery,  etc.,  neces- 
sary for  the  several  counties.  It  makes  no 
difference  whether  the  person  who  does  the 
work  is  a  resident  of  this  state  or  has  a 
place  of  business  in  this  state,  but  the 
only  test  is  that  he  shall  have  the  work 
done  within  the  county,  or,  if  it  cannot  be 
done  in  the  county,  then  in  the  state  if  such 
work  can  be  done  within  the  state.  It 
would  be  as  much  a  violation  of  this  stat- 
ute for  a  citizen  of  the  state  who  owns  and 
is  operating  a  printing  and  job  office  with- 
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in  this  state,  to  take  a  contract  and  have 
the  work  done  outside  the  state,  as  it 
would  be  for  an  outsider  to  take  the  con- 
tract and  have  the  work  done  outside  the 
state.  It  would,  on  the  other  hand,  be 
equally  as  lawful  for  a  nonresident  of  the 
state  to  take  such  a  contract  and  procure 
the  work  to  be  done  within  the  county  and 
state,  as  if  the  contract  was  entered  into 
with  a  resident  who  is  operating  a  local 
office.  In  this  view  of  the  statute,  we  think 
there  can  be  no  element  of  interstate  com- 
merce entering  into  such  a  transaction,  and 
the  statute  in  no  way  interferes  with  in- 
terstate commerce  or  interstate  transac- 
tions, and  is  not  repugnant  to  the  commerce 
clause  of  the  Federal  Constitution. 

The  next  and  more  serious  consideration 
is,  Does  the  foregoing  statute  in  any  way 
contravene  that  part  of  §  1  of  the  14th 
Amendment,  which  ordains  that  no  state 
shall  "deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.''  It  is 
argued  that  the  statute  is  obnoxious  to 
the  foregoing  provisions  of  the  Federal  Con- 
stitution, for  the  reason  that  it  abridges 
the  right  to  contract,  and  deprives  manu- 
facturers, laborers,  and  mechanics  who  are 
employed  or  engaged  in  business  in  other 
states,  from  contracting  with  this  state  or 
any  of  the  counties  of  the  state  doing  print- 
ing and  binding  and  stationery  work  for 
the  state  or  the  counties  thereof.  In  sup- 
port of  this  contention,  counsel  for  peti- 
tioner cite  People  v.  Steele,  231  111.  340, 
14  L.R.A.(N.S.)  361,  121  Am.  St.  Rep.  321, 
83  N.  E.  236;  People  ex  rel.  Treat  v.  Coler, 
166  N.  Y.  144,  59  N.  E.  776;  Marshall  & 
B.  Co.  V.  Nashville,  109  Tenn.  495,  71  S.  W. 
815;  People  v.  Hawkins,  167  N.  Y.  1,  42 
L.R.A.  490,  68  Am.  St.  Rep.  736,  61  K. 
E.  257. 

People  V.  Steele  was  a  case  where  defend- 
ant was  convicted  of  a  violation  of  a  stat- 
ute forbidding  the  speculation  in  theater 
tickets.  The  statute  of  Illinois,  it  seema, 
provided  that  the  manager  of  a  theater 
should  cause  to  be  printed  on  all  tickets 
placed  on  sale  the  words,  "This  ticket  can- 
not be  sold  for  more  than  the  price  printed 
herein,"  and  that  the  statute  further  pro- 
hibited the  demanding  or  receiving  for 
such  ticket  any  price  or  sum  in  excess  of 
the  advertising  price  as  printed  on  the 
ticket.  The  statute  was  evidently  enacted 
to  prevent  brokers  procuring  tickets  to 
theaters  and  other  places  of  amusements, 
and  then  selling  them  at  a  higher  price 
than  was  charged  for  them  when  sold  at 
the  box  office.  The  court  held  that  such  a 
statute  was  unconstitutional,  in  that  it  vio- 
lated the   personal   and   private   rights   of 
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individuals  to  make  contracts  and  to  en- 
gage in  buainess.  That  case  is  in  no  way 
parallel  with  the  present  case,  and  throws 
no  light  on  the  subject  here  under  consider- 
ation. 

People  ex.  rel.  Treat  y.  Ooler  invoWed  the 
▼alidity  and  constitutionality  of  a  statute  of 
New  York  which  prohibited  the  using  for 
any  municipal  work  within  the  state  any 
stone  that  it  was  necessary  to  dress  or  carve 
for  such  use,  unless  the  same  had  been  pre- 
pared for  use  within  the  boundaries  of  that 
state;  and  also  provided  that  a  stipulation 
to  that  effect  should  be  inserted  in  all  mu- 
nicipal contracts  for  public  buildings  and 
public  works.  The  court  divided  over  the 
question.  The  majority  held  ''that  the  stat- 
ute was  unconstitutional  as  depriving  muni- 
cipalities and  those  contracting  therewith  of 
the  right  to  freely  contract,"  and  upcm  the 
further  ground  that  it  was  "unconstitu- 
tional as  in  contravention  of  the  Federal 
Constitution  vesting  in  Congress  the  right 
to  regulate  interstate  commerce."  Chief 
Justice  Parker  dissented  from  the  majority 
opinion,  and  the  reasoning  of  the  learned 
chief  justice  in  that  case  appeals  to  us  as 
much  the  sounder  doctrine.  The  majority 
opinion  proceeds  on  two  theories:  First, 
that  the  state  legislature  had  no  power  or 
authority  to  direct  the  municipality  as  to 
the  nature  or'  character  of  the  contract  it 
should  enter  into,  or  of  the  material  it 
should  furnish  in  any  of  its  public  works, 
or  of  the  place  where  such  works  should 
be  done  or  performed;  and  that  the  munici- 
pal government  was  entirely  independent 
of  the  state  government  in  this  respect.  The 
other  theory  upon  which  the  opinion  pro- 
ceeds is  that,  since  the  statute  undertakes 
to  prohibit  the  city  or  any  of  its  contract- 
ors from  using  stone  carved  in  another 
state,  the  legislature  was  thereby  interfering 
with  the  right  to  carry  on  commerce  be- 
tween the  states.  The  chief  justice  in  his 
dissenting  opinion  shows  very  clearly  the 
fallacy  in  both  of  these  theories.  He  says: 
''The  statute  does  not  attempt  to  interfere 
with  the  liberty  of  any  citizen  to  have  such 
stone  as  he  may  use  cut  and  dressed  where 
and  by  whom  he  shall  choose.  On  the  con- 
trary, the  statute  is  but  an  attempt  on  the 
part  of  a  sovereign  state  to  exercise  the 
same  function  of  choice  in  such  regard  as 
the  Constitution  secures  to  the  citizen." 

Marshall  &  B.  Co.  ▼.  Nashville  was  one 
of  the  numerous  cases  that  have  arisen  in 
this  country  during  recent  years,  involving 
the  constitutionality  of  statutes  and  city 
ordinances  requiring  public  printing  and 
stationery  to  bear  a  union  label  of  some 
of  the  allied  trades  council  or  typographical 
unions.  The  court  held  the  ordinance  vio- 
lative of  the  provisions  of  §  1  of  the  14th 
41  L.B.A.(N.S.) 


Amendment  to  the  Federal  Constitution,  in 
that  it  tended  to  deprive  those  not  using 
the  label  from  freely  prosecuting  their 
avocation  in  so  far  as  public  printing  was 
concerned.  It  was  also  held  in  that  case 
that  such  an  ordinance  was  contrary  to 
public  policy. 

People  y.  Hawkins  is  another  New  York 
case,  and  the  majority  opinion  was  written 
by  the  same  judge  (Mr.  Justice  O'Brien) 
who  wrote  the  majority  opinion  in  People 
ex  reL  Treat  v.  Color.  Three  of  the  jus- 
tices, including  Mr.  Chief  Justice  Parker, 
dissented  from  that  case.  That  was  a  case 
which  involved  the  constitutionality  of  a 
statute  in  the  state  of  New  York,  which  re- 
quired that  all  goods  made  by  convict  labor 
should,  before  being  sold  or  offered  for  sale 
within  the  state  of  New  York,  be  stamped 
or  labeled  with  the  words  "convict  made," 
and  the  statute  made  it  a  crime  for  any- 
one to  sell  or  expose  for  sale  any  convict- 
made  goods  within  the  state  without  the 
same  being  labeled  as  required  by  the  stat- 
ute. The  majority  of  the  court  held  that 
the  statute  was  unconstitutional,  for  the 
reason  that  it  was  in  conflict  with  the  com* 
merce  clause  of  the  Federal  Constitution; 
and  it  was  held  invalid  upon  the  further 
ground  that  it  was  an  excessive  and  undue 
exercise  of  the  police  power  of  the  state. 

Several  other  cases  have  been  cited  by 
counsel  for  petitioner  which  hold  to  the 
same  general  effect  as  the  cases  above  re- 
viewed, but  we  have  cited  and  reviewed  the 
foregoing  cases  for  the  reason  that  they 
are  the  strongest  cases  that  counsel  has 
presented  in  support  of  his  contention  in 
the  case  at  bar. 

Counsel  for  the  state  have  called  our  at- 
tention to  the  case  of  Tribune  Printing  ft 
Binding  Co.  v.  Barnes,  7  N.  D.  691,  76  N. 
W.  904,  as  the  only  case  they  have  found 
that  is  directly  in  point  on  the  statute  now 
under  consideration.  That  was  an  applica- 
tion for  a  writ  of  mandate  against  the 
board  of  county  commissioners  of  Cass 
county,  North  Dakota.  The  plaintiffs  were 
doing  business  under  the  flrm  name  and 
style  of  the  Tribune  Printing  k  Binding 
Company,  in  the  city  of  Minneapolis, 
Minnesota.  The  board  of  commissioners 
had  advertised  for  bids  to  furnish  the  county 
with  blank  books,  printed  blanks,  and  print- 
ed stationery,  etc.  The  plaintiffs  had  pre- 
sented a  bid  which  the  board  of  commis- 
sioners refused  to  consider  on  the  grounds 
that  the  bidders  were  nonresidents,  and  had 
their  office  and  place  of  business  beyond 
the  confines  of  the  state.  The  Tribune 
Company  sought,  by  writ  of  mandate,  to 
compel  the  board  to  open  and  consider  their 
bid.  The  statute  of  North  Dakota  which 
was  under  discussion  provided  as  follows: 
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"All  couiit;^  printing  shall  be  done  in  the 
state,  and,  if  practicable,  in  the  eounty 
ordering  the  same."  After  considering  and 
construing  the  statute  itself,  the  court 
passed  to  the  constitutional  question,  and 
said:  "Again,  it  is  argued  that  if  §  1807, 
supra  [Rev.  Codes  1895],  is  construed  to 
prohibit  county  officials  from  procuring 
county  supplies  of  printed  matter  from 
those  who  manufacture  such  supplies  at 
places  without  the  state,  it  would  operate 
to  violate  §  3  of  article  1  of  the  Federal 
Constitution  relating  to  commerce  among 
the  states.  No  authority  is  cited  in  sup- 
port of  this  contention  by  counsel,  and  we 
are  unaware  of  the  existence  of  any  such 
authority.  Viewed  as  a  question  of  prin- 
ciple, we  are  unable  to  see  why  the  state  is 
forbidden  to  do  what  an  individual  cer- 
tainly may  do  with  impunity,  vie.,  elect 
from  whom  it  will  purchase  supplies  needed 
in  the  discharge  of  its  corporate  functions. 
If  such  election  may  lawfully  be  made,  it 
certainly  is  competent  for  the  state  to  di- 
rect its  officials  by  a  mandatory  statute  to 
procure  their  office  supplies  from  those  who 
produce  the  same  within  its  own  limits, 
it  having  elected  to  purchase  none  others 
either  for  the  use  of  the  state,  as  such,  or 
for  the  use  of  subordinate  political  bodies 
within  the  state."  It  will  be  noticed  from 
the  foregoing  excerpt  that  the  North  Da- 
kota court  only  considered  the  constitu- 
tional question  in  so  far  as  the  statute 
was  supposed  to  run  counter  to  the  com- 
merce clause  of  §  8  of  article  1  of  the  Fed- 
eral Constitution,  but  did  not  consider  the 
question  as  to  whether  the  statute  was  in 
any  manner  violative  of  the  14th  Amend- 
ment. 

We  are  unable  to  see  wherein  the  statute 
in  question  violates  any  provision  of  the 
Federal  Constitution.  As  we  have  above 
observed,  it  in  no  way  involves  interstate 
commerce.  There  is  no  attempt  made  to 
confine  the  purchase  of  material  to  resi- 
dents or  citizens  of  this  state,  or  to  any 
class  of  persons.  The  officers  charged  with 
the  duty  of  making  purchases  may  pur- 
chase from  nonresidents  the  same  as  from 
residents.  The  only  requirement  is  that 
the  work  which  shall  be  done  on  the  ma- 
terial furnished  in  order  to  especially  adapt 
it  to  the  uses  for  which  it  is  purchased 
must  be  done  within  the  county  if  prac* 
tieable,  and,  if  it  cannot  be  done  within  the 
county,  then  within  the  state  if  it  can  be 
done  in  the  state;  otherwise  wherever  such 
work  can  be  done.  The  officer  or  purchas- 
ing agent  has  no  personal  interest  in  the 
purchase  or  the  labor  to  be  done  thereon. 
He  is  not  called  upon  to  pay  the  bill.  He 
is  acting  only  in  an  official  and  represen- 
tative capacity.  He  receives  his  instruc- 
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tions  from  the  lawmaking  body  of  ithe  state* 
The  legislature  is  authorized  by  the  Con- 
stitution (S  6,  art.  18)  to  prescribe  the 
duties  of  county  officers.  It  must  be  con- 
ceded that  the  legislature  could  not  direct 
the  officer  as  an  individual  where  he  should 
have  printing  done  as  a  citizen  for  hia 
private  use.  The  legislature  is  speaking 
only  for  the  sovereign.  A  statute  of  the 
kind  and  character  of  the  one  under  con- 
sideration is  not  a  public  and  general  law 
in  the  ordinary  sense  of  the  term,  in  that 
it  applies  to  all  citizens  and  subjects  of 
the  state,  but  it  is  rather  a  general  statute 
in  the  more  limited  sense  that  it  directs- 
the  officers  and  agents  of  the  state  as  to- 
their  duties  in  the  discharge  of  certain  of 
the  business  and  proprietary  interests  of 
the  whole  people  acting  in  their  corporate 
capacity.  The  state  is  only  a  corporate 
name  for  all  the  citizens  within  certain  ter- 
ritorial limits.  The  whole  people  acting  aa- 
a  public  corporation  have  a  right  to  enter 
into  contracts  and  make  purchases.  Ii^ 
doing  so,  however,  they  must  act  through 
some  agency.  In  this  instance  they  have 
chosen  to  act  through  the  legislature,  whick 
is  the  highest  representative  authority 
through  which  the  people  can  act,  and,  se 
acting,  they  have  directed  their  employee» 
and  purchasing  agents  as  to  where  they 
shall  have  certain  public  work  performed. 
They  have  said  by  this  statute  that  aU< 
"printing,  binding,  and  stationery  work^ 
done  for  the  public  shall  be  done  withii» 
certain  territorial  limits.  We  do  not  see 
any  more  objection  to  this  than  might  be 
urged  to  the  legislature  directing  where 
a  public  building  shall  be  erected,  or 
where  a  public  officer  shall  maintain  hia 
office  for  the  transaction  of  the  public  busi- 
ness. No  reasonable  person  would  spend 
any  time  in  arguing  against  the  validity 
of  a  statute  which  specifies  the  location  of 
a  public  building,  or  the  place  where  a 
public  officer  shall  maintain  his  office 
and  discharge  the  public  business,  yet  it 
would  be  just  as  reasonable  to  say  that 
the  legislature  cannot  do  this  as  it  is  to- 
say  that  they  cannot  direct  the  public  offi* 
cer  as  to  where  he  shall  have  certain  work 
done  in  order  to  fit  up  and  supply  his  office 
for  the  discharge  of  his  public  duties.  The 
fact  that  the  state  requires  its  public 
buildings  to  be  built  within  the  confines  of 
the  state,  or  that  a  county  building  be 
built  within  the  territorial  limits  of  the 
county,  is  certainly  no  interference  witb 
the  commerce  clause  of  the  Federal  Con- 
stitution, nor  is  it  any  interference  with 
the  right  of  the  citizens  of  the  several^ 
states  to  contract,  nor  does  it  "deny  to  any 
person  the  equal  protection  of  the  law." 
It  has  also  been  argued  by  counsel  for 
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petitioner  tnat  this  statute  Is  contrary  to 
public  policy,  and  is  calculated  to  en- 
courage and  establish  a  trust  or  monopoly 
in  the  matter  of  doing  public  printing  and 
binding.  There  may  be  some  foundation 
for  this  argument  in  so  far  as  it  has  refer- 
ence to  the  question  of  creating  a  trust  or 
monopoly  in  this  kind  of  work,  and  yet  that 
possibility  is  rather  remote  and  contingent. 
It  is  certainly  not  shown  in  this  case  to 
have  attained  such  practical  results  as  to 
furnish  a  basis  on  which  a  court  could 
declare  it  yoid.  On  the  other  hand,  there 
is  nothing  about  the  statute  contrary  to 
any  principle  of  public  policy  that  would 
justify  a  court  in  holding  it  void.  To  our 
minds  the  most  objectionable  feature  to 
this  statute,  if  it  be  objectionable  at  all,  is 
on  the  side  of  public  economy.  It  will  be 
noticed  that  this  statute  does  not  require 
competitive  bids,  and  furnishes  no  method 
whereby  the  officer  or  purchasing  agent 
shall  ascertain  or  be  informed  as  to  wheth- 
er there  are  ''practicable  facilities"  within 
the  county  for  executing  such  work,  or,  if 
not  within  the  county,  then  within  the 
state;  nor  does  the  statute  require  that  the 
work  be  let  to  the  lowest  bidder.  In  this 
respect  our  statute  differs  from  the  North 
Dakota  statute.  There  the  statute  requires 
that  the  officers  call  for  bids.  While  these 
may  be  potent  reasons  to  urge  before  the 
legislature  against  the  wisdom  or  expedien- 
cy of  such  a  statute,  they  are  purely  matters 
that  address  themselves  to  the  lawmaking 
body  rather  than  to  the  court.  They  do 
not  go  to  the  validity  or  constitutionality 
of  the  statute,  but  bear  rather  on  the  wis- 
dom, economy,  and  expediency  of  such  leg- 
islation. Of  course,  in  the  condition  in 
which  we  find  this  statute,  it  will  be  neces- 
•ary  upon  a  trial  that  proof  be  made  as 
to  the  practicable  facilities  available  for 
doing  the  work  and  the  knowledge  or  means 
of  knowledge  that  the  officer  had  of  such 
facilities,  the  good  faith  with  which  the 
officer  acted,  and  other  similar  questions 
which  are  left  by  the  statute  to  the  good 
faith  and  sound  discretion  of  the  officer 
making  the  contract. 

The  question  has  also  been  discussed  as 
to  the  method  of  making  proof  whether 
there  were  practicable  facilities  within  the 
county  for  executing  the  work,  or,  if  not 
within  the  county,  then  within  the  state; 
and  also  as  to  the  knowledge  of  the  officer 
that  the  work  would,  in  fact,  be  done  out* 
side  the  state  rather  than  within  the  state. 
TheiBe  are  all  questions  going  to  the  appli- 
cation and  enforcement  of  the  statute  rather 
than  its  validity,  and  are  hot  questions 
that  we  would  be  justified  in  discussing 
at  this  time.  We  find  no  constitutional 
objection  to  the  statute  under  consideration. 
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The  writ  will  be  quashed,  and  the  peti- 
tioner is  hereby  remanded  to  the  custody 
of  the  sheriff  of  Latah  county. 

Stewart,  Ch.  J.,  concurs. 

Sullivan,  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court.  I 
think  that  the  provisions  of  §§  1476,  1476, 
and  1476a  of  the  Revised  Codes  were  passed 
for  the  purpose  of  and  to  create  a  monopoly 
or  trust  in  favor  of  the  printing  establish- 
ments of  the  state,  and  are  repugnant  to 
the  provisions  of  §  1,  art.  14,  of  the  Con- 
stitution. It  is  well  known  that  in  most 
of  the  counties  of  the  state  there  are  not 
more  than  two  newspapers  published,  and  it 
is  equally  well  known  that  many  of  the 
records  required  by  the  county  officers 
cannot  be  printed  by  such  printing  estab- 
lishment^ now  in  this  state ;  that  the  print- 
ing of  certain  county  records,  if  let  to  any 
printer  in  the  state,  is  sublet  to  printing 
houses  outside  of  the  state,  where  the  work 
is  done.  Certain  lithographic  work  is  re- 
quired in  the  preparation  of  certain  of  the 
records,  and  it  is  a  fact  that  there  is  no 
person,  firm,  or  corporation  that  does  litho- 
graphic work  within  this  state.  The  wit- 
ness Yost,  who  testified  on  the  preliminary 
examination,  admitted  that  some  of  the 
books  referred  to  in  his  testimony  and  used 
by  the  assessor  could  not  be  printed  in 
Latah  county.  He  is  one  of  the  owners  of 
the  ''Star  Mirror,"  a  newspaper  published 
at  Moscow,  and  had  done  certain  printing 
for  that  county,  and  was  asked  on  the 
preliminary  examination  whether  Exhibits 
A  and  B,  which  were  certain  books  required 
by  the  assessor,  could  be  made  in  that 
county,  and  his  answer  was,  "No,  sir."  He 
also  testified  that  certain  contracts  that 
his  firm  got  from  the  county  were  done 
by  firms  in  Seattle,  Portland,  or  Spokane. 

The  Federal  Constitution  secures  to  the 
citizens  of  each  state  the  privileges  and 
immunities  of  the  citizens  of  the  United 
States*  and  prohibits  any  state  from  mak- 
ing or  enforcing  any  law  which  shall 
abridge  the  privileges  or  immunities  of 
the  citizens  of  the  United  States.  This 
section  has  reference  in  part  to  contracting 
and  carrying  on  business.  Section  1,  art. 
14,  of  the  Federal  Constitution;  8  Cyc. 
1036,  and  cases  there  cited.  It  was  held 
in  Ward  v.  Maryland,  12  Wall.  418,  20  L. 
ed.  449,  that  state  discrimination  against 
citizens  of  other  states  in  respect  to  com- 
mercial transactions  violates  the  right  of 
equal  privileges  and  immunities.  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347; 
Guy  ▼.  Baltimore,  100  U.  S.  434,  25  L. 
ed.  743.  In  Re  Case,  20  Idaho,  128,  116 
Pae.  1037,  this  court  held  as  follows:     "A 
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state  legislature  by  legislative  enactment 
or  otherwise  has  no  authority  to  deprive  a 
person  of  the  right  to  labor  at  any  legiti- 
mate business,  or  to  deny  any  person  within 
the  jurisdiction  of  the  United  States  the 
equal  protection  of  the  laws,  or  to  prohibit 
a  corporation  that  has  a  right  to  do  busi- 
ness in  the  state  to  employ  any  person, 
whether  alien  or  native,  in  the  prosecution 
of  any  legitimate  business."  See  also  Peo- 
ple V.  Steele,  231  HI.  340,  14  L.R.A.(N.S.) 
361,  121  AuL  St.  Rep.  321,  83  N.  E.  236. 
In  People  ex  rel.  Treat  v.  Odler,  166  N. 
Y.  144",  59  N.  E.  776,  the  court  had  under 
consideration  the  constitutionality  of  a  stat- 
ute of  the  state  of  New  York  which  pro- 
hibited using  in  any  municipal  work  with- 
in that  state  any  stone  that  it  was  neces- 
sary to  dress  or  carve  for  use,  unless  the 
same  had  been  prepared  for  use  within 
the  boundaries  of  the  state,  and  'held  said 
statute  unconstitutional  and  void.  It  was 
held  that  said  statute  was  unconstitutional 
as  depriving  municipalities  and  those  con- 
tracting therewith  the  right  to  freely  con- 
tract. In  the  course  of  the  opinion  the 
court  said:  "The  citizens  of  this  state 
have  the  right  to  enter  the  markets  of  every 
other  state  to  sell  their  products  or  to  buy 
whatever  they  need,  and  all  interference 
with  the  freedom  of  interstate  commerce 
by  state  legislation  is  void.  Under  the  Con- 
stitution of  the  United  States,  business  or 
commercial  transactions  cannot  be  ham- 
pered or  circumscribed  by  state  boundary 
lines,  and  that  is  the  effect  of  the  statute 
in  question.  We  do  not  think  it  necessary 
to  enter  into  any  argument  to  establish 
these  propositions,  since  the  ground  has 
been  covered  by  the  discussion  in  two  recent 
cases  in  this  court.  People  v.  Hawkins,  157 
N.  Y.  1,  42  L.R.A.  490,  68  Am.  St.  Rep.  736, 
61  N.  E.  267;  People  v.  Buffalo  Fish  Co. 
164  N.  Y.  93,  52  L.R.A.  803,  79  Am.  St. 
Rep.  622,  68  N.  E.  34."  In  that  case  the 
legislature  sought  to  create  a  monopoly  or 
trust  in  favor  of  the  stone  cutters  in  the 
state  of  New  York. 

Conceding,  for  the  sake  of  the  argument, 
that  said  sections  are  constitutional  and 
valid,  §  1476  provides  that  all  county  print- 
ing, etc.,  shall  be  executed  within  the  coun- 
ty for  which  said  work  is  done,  when  there 
are  "practicable  facilities"  within  said 
county  for  executing  the  same.  Who  is  to 
determine  that  question?  Of  course,  in  the 
first  instance,  the  officer  authorized  to  pro- 
cure the  printing  to  be  done  must  do  so, 
and,  if  such  officer  determines  that  ques- 
tion according  to  his  best  judgment,  with 
honesty  and  good  faith,  he  certainly  is  not 
criminally  liable  under  the  provisions  of 
said  sections.  He  is  required  to  exercise 
his  judgment  in  regard  to  letting  the  print- 
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ing,  and,  when  he  Is  about  to  let  printing 
that  cannot  be  done  in  the  state,  he  cer- 
tainly ifl  not  criminally  liable  for  letting 
it  to  parties  to  be  done  outside  of  the 
state.  Certain  printing  was  let  to  a  news- 
paper firm  in  Moscow,  and  the  record  shows 
that  they  had  it  done  outside  of  the  state, 
and  the  law  certainly  does  not  make  the 
officer  a  criminal  if  the  one  to  whom  he 
let  the  contract  had  the  printing  done  out- 
side the  state. 

Counsel  for  the  state  contend  that  said 
sections  of  the  Code  do  not  provide  that 
the  citizens  of  Idaho  and  citizens  of  other 
states  may  not  deal  freely  with  respect  to 
their  private  business,  even  though  that  be 
printing,  and  also  contend  that  said  sections 
do  not  in  any  manner  provide  that  citizens 
of  other  states  cannot  be  awarded  con- 
tracts for  public  printing,  but  that  the 
printing  must  be  done  in  the  proper  coun- 
ty. Requiring  the  printing  to  be  done  in 
a  certain  locality  grants  to  the  local  print- 
er an  advantage  over  a  printer  of  another 
state,  and  it  grants  the  local  printer  an 
immunity  and  a  privilege  which  is  not 
granted  to  a  citizen  of  another.  It  certainly 
requires  childlike  faith  and  simplicity 
to  believe  that  requiring  the  printing  to  be 
done  in  a  certain  place  where  the  local 
printer  has  a  plant  is  not  a  discrimination 
against  one  who  has  a  plant  at  another 
place.  The  legislature  might  just  as  well 
require  the  paper  of  which  public  records 
and  documents  are  made  to  be  manufac- 
tured within  the  state  as  to  require  the 
printing  to  be  done  there,  as  the  manu- 
facturing of  the  paper  and  the  printing 
represent  and  require  capital  and  labor. 
Said  sections  are  shallow  pretenses  of  re- 
quiring something  to  be  done  that  is  pro- 
hibited by  the  Federal  Constitution,  and 
is  also  a  great  burden  on  the  taxpayer  by 
granting  a  monopoly  to  a  very  few. 

In  the  majority  opinion  some  stress  is 
laid  on  the  fact  that  the  state  is  a  sov- 
ereign, and  may  require  its  officers  to  en- 
ter into  any  kind  of  a  contract  it  pleases 
in  regard  to  the  purchase  of  supplies  for 
the  several  counties  of  the  state,  and,  be- 
cause of  such  sovereignty,  may  require  any 
work  connected  with  such  contract  to  be 
performed  in  a  particular  place.  Idaho  is 
a  sovereign  state,  but  the  legislature  is  not 
the  state  nor  the  sovereign.  It  is  the 
servant  of  the  people,  and  not  their  master. 
There  are  certain  limitations  placed  by  the 
Constitution  on  the  otherwise  plenary  pow- 
er of  the  legislature  in  legislative  matters. 
The  people  have  reserved  some  rights  by 
positive  prohibitions  contained  in  the  Con- 
stitution, and  others  by  clear  implication; 
and  by  §  21,  art.  1,  of  the  Constitution, 
the  people  have  declared  that  the  enumera- 
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tion  of  the  rights  made  m  said  article  1 
shall  not  be  construed  to  impair  or  deny 
other  rights  retained  by  the  people,  and 
one  of  these  rights  retained  by  the  people 
is  that  the  legislature  shall  not  enact  laws 
for  the  conduct  of  the  business  of  the  state 
in  making  purchases  for  the  counties  of  the 
state,  that  will  create  a  monopoly  or  trust 
and  require  the  people  to  pay  much  more 
for  county  printing  and  supplies  than  they 
would  otherwise  ha^e  to  pay/  and  thus  op- 
press the  taxpayer  by  granting  special 
favors  or  privileges  to  the  few,  as  the  cost 
of  printing  and  public  records  amounts  to 
thousands  of  dollars  every  year  to  the 
several  counties  of  the  state.  When  the 
state  or  county  enters  the  field  for  the 
purchase  of  conunodities  such  as  are  re- 
quired for  the  several  officers  of  the  state 
and  county,  they  should  be  held  to  the 
same  rules  of  common  honesty  and  fair 
dealing  in  the  expenditure  of  the  people's 
money  as  are  citizens  in  their  transactions 
with  each  other.  The  provisions  of  said 
sections  of  the  Code  are  not  only  repug- 
nant to  the  principles  of  fair  dealing  be- 
tween the  counties  and  the  citizens  of  this 
state  and  of  the  United  States,  but  clearly 
impinge  on  the  provisions  of  said  section 
of  the  Federal  Constitution  and  grant  a 
special  privilege  to  a  very  few  people,  and 
in  effect  deny  it  to  the  many,  as  every 
citizen  of  the  state  is  barred  from  procur- 
ing such  contracts  unless  he  has  a  print- 
ing plant  in  the  state  where  such  print- 
ing can  be  done,  or  has  the  printing  done 
within  the  county  from  which  the  con- 
tract is  obtained. 

But  it  is  contended  that  such  printing 
must  be  done  for  the  county  at  the  same 
charge  usually  made  to  private  individuals 
"for  the  same  kind  and  quality  of  work," 
and  that  prevents  excessive  charges  for 
county  printing.  That  expressien  in  said 
f  1476  which  provides  that  the  charge  for 
such  printing,  etc.,  shall  not  be  "in  excess 
of  the  charge  usually  made  to  private  in- 
dividuals for  the  same  kind  and  quality  of 
work,"  means  nothing,  as  no  private  indi- 
vidual has  such  books  and  records  made  as 
are  required  by  county  officers.  The  statute 
says,  "the  same  kind  and  quality  of  work." 
What  private  individual  has  a  county  war- 
rant book  or  the  books  required  by  law  to 
be  used  by  the  county  assessor  printed? 
That  provision  is  simply  thrown  in  to 
make  the  statute  appear  fair  on  its  face, 
and  to  indicate  to  the  superficial  and 
thoughtless  that  the  county  is  not  required 
to  pay  any  more  for  such  printing  than 
private  individuals  are  required  to  pay  for 
printing  they  have  done.  As  no  private 
individuals  have  any  such  printing  done, 
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there  is  no  standard  by  which  such  prices 
may  be  governed. 

I  refer  to  this  matter  only  to  show  that 
the  clear  intent  and  purpose  of  this  legisla- 
tion was  to  discriminate,  not  only  between 
citizens  of  this  state,  but  citizens  of  the 
United  States,  and  thereby  deprive  them 
of  immunities  and  privileges  of  contracting, 
prohibited  by  said  §  1,  art.  14,  of  the  Fed- 
eral Constitution. 

There  appearing  no  legal  cause  for  the 
imprisonment  of  the  petitioner,  he  ought 
to  be  discharged,  and  given  his  liberty. 


KANSAS  SUPKEMB  COURT. 

SHAWNEE     FIRE     INSURANCE     COM- 
PANY, Appt., 

V. 

JAKES  H.  COSGROVE  et  aL 

(85  Kan.  296,  116  Pac.  819.) 

Party  •»  lire  loss  ^  wrongdoer  •»  who 
may  sue. 

1.  Where  a  loss  by  fire  is  occasioned  to 
insured  property  by  a  wrongdoer,  and  the 
loss  exceeds  the  amount  of  insurance,  the 
insured  owner  is  the  only  proper  party  to 
recover  damages  from  the  wrongdoer. 

Same  •»  intervention  of  insurer. 

2.  In  such  case,  if  the  insured  brings  an 
action  for  the  recovery  of  the  loss  from  the 
wrongdoer,  and  the  insurer  is  informed  of 
the  pendency  of  the  action,  that  the  insured 
does  not  wish  to  represent  the  interests  of 
the  insurer,  and  that  there  is  talk  of  a  set- 
tlement between  the  insured  and  the  wrong- 
doer, it  is  the  duty  of  the  insurer  to  inter- 
vene in  the  action,  and  protect  his  own  in- 
terests. 

Subrogation  •«  fire  loss  •«  right  of  in- 
surer. 

3.  Where  in  such  case  the  insured  ac- 
cepts, on  settlement,  damages  from  the 
wrongdoer  which,  added  to  the  amount  of 
the  insurance,  is  less  than  the  amount  of  his 
loss  and  expenses  of  litigation,  the  insurer, 
having  made  no  effort  to  intervene  and  pro- 
tect his  own  rights,  can  recover  nothing 
from  the  insured. 

(On  Rehearing.)' 

Same  •*  excessive  recovery. 

4.  In  an  action  by  the  insurer  against  the 
insured  to  recover  insurance  money  paid  on 

Headnotes  by  Smith,  J. 

Note,  —  Right  of  insurer  which  has 
paid  the  loss  as  against  insured  who 
has  recovered  against  or  settled  with 
third  persons  responsible  for  the  loss. 

The  question  of  whether  one  who  destroys 
insured  property  may  defeat  an  action  by 
the  owner,  upon  the  ground  that  the  right 
of  action  is  in  the  insurer,  is  covered  in  the 
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the  contract  of  insurance,  the  general  rule 
is  that  the  insurer  can  recover  only  the  ex- 
cess which  the  insured  has  received  from  a 
wrongdoer  who  caused  the  loss,  after  the 
insured  is  fully  compensated  for  his  loss 
and  the  costs  and  expenses  of  the  recovery 
thereof. 

Insurance  •»  reooyery  of  money  paid. 

5.  Where  the  insured  brings  an  action 
against  an  alleged  wrongdoer  for  occasion- 
ing a  loss  partially  covered  by  insurance, 
and  the  insurer  is  informed,  from  time  to 
time,  by  the  insured  of  the  prospects  of  re- 
covery and  that  a  settlement  is  being  dis- 
cussed between  the  parties,  and  the  insurer 
contributes  nothing  to  the  prosecution  of 
the  claim  and  takes  no  steps  to  protect  his 
interests  therein,  and  thereafter  the  in- 
sured, in  good  faith,  settles  the  action  for 
less  than  his  loss  in  excess  of  the  insurance. 


held,  %he  insurer  cannot  recover  the  insur- 
ance money  paid  in  an  action  therefor 
against  the  insured. 

Compromise  —  action  —  deficient  recov- 
ery —  presumption. 

6.  Where  a  plaintiff  in  an  action,  having 
not  only  a  personal  interest,  but  also  rep- 
resenting the  interests  of  others  who  may 
be  benefited  by  his  recovery  therein,  settles 
the  suit,  on  the  advice  of  counsel,  for  less 
than  the  amount  claimed,  to  the  apparent 
detriment  of  both  himself  and  the  others, 
it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  settlement 
was  made  in  good  faith. 

(Porter^  J.,  dissents  from  propositions  4, 

5,  and  6.) 

(July  7.  1911.) 


note  accompanying  Illinois  C.  R.  Co.  v. 
Hicklin,  23  L.R.A.(N.S.)   870. 

As  to  who  must  bring  the  action  against 
the  party  causing  the  loss  in  cases  in  which 
the  insurer  has  nutde  good  the  loss  to  the 
insured  and  been  subrogated  to  the  latter's 
rights,  see  note  to  Cunningham  v.  Seaboard 
Air  Line  R.  Co.  2  L.R.A.(N.S.)  921. 

As  to  effect  of  discharge  of  person  pri- 
marily liable  for  a  loss  of  insured  property, 
or  of  a  contractual  provision  giving  him 
benefit  of  insurance,  upon  insured's  right  of 
action  against  insurer,  see  note  accompany- 
ing Brown  v.  Vermont  Mut.  F.  Int.  Co.  29 
L.R.A.(N.S.)  698. 

Where  ^  compensation    received   by   insured 
exceeds  his  loss. 

It  is  generally  held,  on  the  principle  that 
a  contract  of  insurance  is  only  a  contract 
of  indemnity  and  that,  upon  payment  of  the 
loss,  the  insurer  is  subrogated  to  the  in- 
sured's remedies  against  those  liable  for 
the  loss,  that  an  insurer  which  has  paid 
a  loss  may  recover  from  the  insured  any 
excess  (not  exceeding  the  amount  paid  as 
insurance)  of  the  latter's  actual  loss  re- 
maining after  the  application  of  the  insur- 
ance money,  which  he  has  recovered  from  a 
third  person  who  was  liable  therefor. 

Thus,  in  Darrell  ▼.  Tibbitts,  L.  R.  5  Q. 
B.  Div.  660,  it  was  held  that  upon  payment 
of  the  amount  of  loss,  an  insurer  against 
fire  was  entitled  to  be  put  in  place  of  the 
assured,  and  that  where  the  latter  subse- 
quently received  compensation  from  the  par- 
ty causing  the  loss,  the  insurer  was  en- 
titled to  recover  any  sum  which  the  in- 
sured received  in  excess  of  the  loss  actually 
sustained.  The  court  said:  "It  appears  to 
me  that  this  suit  may  be  supported  upon 
one  of  two  grounds:  It  may  be  maintained 
either  as  an  action  at  common  law  for 
money  had  and  received,  to  recover  the  sum 
whicn  they  paid,  upon  the  ground  that  that 
money  was  paid  upon  the  conditions  that 
the  person  to  whom  it  was  paid  had  sus- 
tained a  loss,  that  in  point  of  fact  no  loss 
had  been  sustained,  and  therefore  that  the 
money  paid  by  the  company  ought  in  jus- 
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tice  to  be  returned  to  them.  It  is  also  main- 
tainable as  a  kind  of  suit  in  equity  found- 
ed upon  the  following  grounds:  The  as- 
sured having  been  indemnified  against  the 
loss  sustained  by  him  through  the  payment 
by  the  insurance  company,  the  latter  have 
a  right  to  be  subrogated  into  the  place  of 
the  assured;  one  of  those  rights  was  either 
to  compel  the  tenants  to  repair  the  house 
demised  to  them,  or  to  pay  damages  equiva- 
lent to  the  cost  of  the  repair;  and  as  the 
assured  has  received  from  other  sources 
compensation  for  his  loss,  he  ought  to  put 
the  companv  in  the  same  position  Which 
they  would  have  held,  if  the  house  had  been 
repaired  before  they  were  called  upon  to 
pay  the  amount  of  the  damage." 

And  in  Monmouth  County  Mut.  F.  Ins. 
Co.  V.  Hutchinson,  21  N.  J.  £q.  107,  it  was 
held  to  be  settled,  and  was  not  disputed  in 
the  argument,  that  if  the  insurer  pavs  the 
insured  for  a  loss  by  fire  occasioned  by  the 
fault  of  a  railroad  company,  and  after- 
wards the  insured  receives  the  amount 
from  the  railroad  company  in  satisfaction 
of  his  damages,  he  holds  such  siun  in  trust 
for  the  insurers,  and  they  may  recover  it 
from  him  by  a  suit  in  equity. 

And  there  are  diota  in  Weber  ▼.  Morris 
ft  E.  R.  Co.  36  N.  J.  L.  409,  10  Am.  Rep. 
263,  to  the  same  effect. 

And  there  are  dicta  in  Packham  v.  Ger- 
man F.  Ins.  Co.  91  Md.  516,  60  L.R.A.  828, 
80  Am.  St.  Rep.  461,  46  Atl.  1066,  that  con- 
tracts of  marine  and  fire  insurance  are  con- 
tracts of  indemnity,  and  that  if  the  insured 
recovers  the  amount  of  his  loss  from  any 
source,  the  insurer  may  recover  from  him 
pro  tanto. 

So,  in  Mercantile  Marine  Ins.  Co.  v. 
Clark,  118  Mass.  288,  where*  the  mortgagees 
of  a  vessel,  who  had  never  been  in  posses- 
sion, recovered  judgment  against  the  insur- 
ers for  a  total  loss  by  the  barratry  of  the 
master  appointed  by  the  mortgagor,  and 
subsequently  also  recovered  judgment  in 
an  action  of  tort  in  the  nature  of  trover  for 
the  conversion  of  the  vessel  by  the  same  act 
of  barratry,  it  was  held  that  the  under- 
writers were  entitled  to  subrogation  to  the 
rights  of  the  insured  in  the  damaset  re- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Johnson  Coun- 
ty in  defendants'  favor  in  an  action 
brought  to  recover  the  amount  paid  under 
an  insurance  policy  for  a  loss  caused  by 
the  negligence  of  another.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mnlvane  &  Gaolt  and  D.  B. 
Hite,  for  appellant: 

The  wrongdoer  cannot  complain  of  an 
intervention  by  a  parfy  clearly  entitled  to 
a  distributive  share  in  the  amount  of  the 
recovery. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Home 
Ins.  Co.  59  Kan.  432,  53  Pac  459;  Mason  v. 
Marine  Ins.  Co.  54  LJIJL  700,  49  C.  C.  A. 
106,  110  Fed.  452. 

An  insurer  who  pays  a  loss  caused  by 


another's  negligence,  by  the  act  of  payment, 
becomes  the  equitable  assignee  of  the  owner 
of  the  property.  The  equitable  right  has 
acquired  results  by  operation  of  law  from 
the  mere  fact  of  payment,  and  does  not 
depend  on  the  voluntary  act  of  the  insured. 

Brown  v.  Merchants'  Marine  Ins.  Co. 
81  C.  C.  A.  553,  152  Fed.  411;  The  Living- 
stone, 65  C.  G.  A.  610,  130  Fed.  746;  Mo- 
bile h  M.  R.  Co.  V.  Jurey,  111  U.  8.  584, 
28  L.  ed.  627,  4  Sup.  Ct  Rep.  566;  Hart 
V.  Western  R.  Corp.  13  Met.  99,  46  Am. 
Dec  719;  Hall  v.  Nashville  ft  C.  R.  Co. 
13  Wall  367,  20  L.  ed.  694. 

The  assured  sustains  toward  the  insurer 
the  relation  of  trustee,  in  respect  of  such 
portion   of   the   amount   recovered   as   the 


covered  ia  the  action  in  tort,  and  that  this 
right  was  not  lost  by  the  insurers'  refusal 
to  accept  an  offer  by  the  insured  while  the 
action  of  tort  was  pending,  to  transfer  the 
control  of  such  action  to  the  insurers  upon 
condition  that  they  pay  the  expenses  al- 
ready incurred,  and  without  "prejudice  to 
the  rights  of  the  mortgagor  in  the  judg- 
ment to  be  recovered. 

And  in  Blaauwpot  v.  DaOosta,  1  Eden, 
130,  where  satisfaction  had  been  made  to 
the  insured's  personal  representatives  un- 
der a  royal  commission  for  distribution  of 
prizes,  it  was  held  that  such  representatives 
held  the  funds  as  trustees  for  the  insurers 
who  had  paid  policies  covering  the  ship 
seized;  but  it  was  held  that  those  insurers 
who  had  compounded  and  renounced  salvage 
were  not  entitled  to  any  part  of  such  funds. 

And  in  Randal  v.  Gockran,  1  Ves.  Sr.  98, 
where  the  insured  had  received  full  satis- 
faction for  the  loss  from  the  insurers,  it  was 
held  that  the  latter  stood  in  the  place  of  the 
insured  as  to  the  sum  received  from  the 
government  which  had  wrongfully  seized  the 
&ip  insured. 

And  in  Castellain  v.  Preston,  L.  R.  11 
Q.  B.  Div.  380,  49  L.  T.  N.  S.  29,  52  L.  J. 
Q.  B.  N.  S.  366,  31  Week.  Rep.  557,  where 
a  vendor  of  a  house  which  had  been  insured 
contracted  to  sell  it  for  a  certain  price 
without  any  reference  being  made  to  the 
insurance,  and  subsequently,  but  before  the 
date  for  the  completion  of  the  sale,  the 
house  was  burned,  and  the  vendor  received 
the  insurance  money,  and  later  received  the 
purchase  money  agreed  upon  from  his 
vendee  without  any  abatement  being  made 
on  account  of  the  fire,  it  was  held  that  the 
insurer  might  recover  from  him  a  sum 
equal  to  the  insurance  money  paid,  since  a 
policy  of  insurance  is  merely  a  contract  to 
indemnify  a  person  for  a  loss  sustained, 
and  under  such  a  contract  no  more  can  be 
recovered  by  the  insured  than  the  amount 
of  his  loss. 

In  Hartford  Ins.  Co.  v.  Pennell,  2  111. 
App.  609,  where  an  insurer  settled  with  in- 
sured without  knowledge  that  the  fire  was 
caused  by  the  negligence  of  a  third  person, 
and  it  appeared  that  the  insured  was  in- 
41  L.R.A.(N.S.)  46 


solvent,  it  was  held  that  the  insurer  was 
entitled  to  an  injunction  against  the  in- 
sured and  the  railroad  which  caused  the 
loss,  restraining  the  settlement  or  com- 
promise of  the  insured's  claim  and  suit 
against  the  railroad  until  the  order  of  the 
clerk.  The  court  said:  "Should  the  judg- 
ment rendered  in  that  case  he  affirmed  by 
the  supreme  court,  then  the  court  in  this 
cause  could  determine  whether  any  excess 
would  remain  to  be  distributed  among  the 
appellants  and  others  interested,  after  mak- 
ing Pennell's  loss  good.  If  the  amounts 
paid  by  appellants  and  the  other  insurance 
companies,  and  the  judgment  obtained 
against  the  railroad  company,  if  affirmed, 
should  exceed  the  loss  sutained  by  Pennell, 
the  excess  should  be  held  in  Ifrust  for  those 
who  had  advanced  their  means  in  excess 
of  what  was  necessary  to  make  good  that 
loss.  Pennell  is  only  entitled  to  be  fully 
reimbursed  for  his  losses  and  necessary  ex 
penses.  To  the  excess  he  is  not  entitled, 
and  that  excess,  if  any  there  may  be,  should 
be  paid  back  to  the  insurers  who  by  their 
advances  created  that  excess;  and  as  it  ap- 
pears that  Pennell  is  insolvent,  and  if  he 
should  be  permitted  to  recover  the  full 
amount  of  the  judgment  obtained  against 
the  railroad  company,  appellants  might  be 
unable  to  obtain  from  him  their  share  of 
said  judgment,  he  should  be  enjoined  from 
collecting  the  damages  recovered  to  the  ex- 
tent of  $7,000,  until  this  cause  can  be  final- 
ly disposed  of;  and  appellees  should  be  re- 
strained from  settling  or  compromising  the 
suit  instituted  by  Pennell  against  the  rail- 
road company  until  the  further  order  of  the 
court  below." 

In  West  of  England  F.  Ins.  Co.  v.  Isaacs, 
66  L.  J.  Q.  B.  N.  S:  36  [1897]  1  Q.  B.  226, 
75  L.  T.  N.  S.  564,  it  was  held  that,  a  policy 
of  fire  insurance  being  a  contract  of  in- 
demnity, the  insurer  was  entitled  not  only 
to  recover  from  the  insured  any  benefit-  re- 
ceived by  him  by  way  of  compensation  from 
other  sources  in  excess  of  his  actual  loss, 
but  that  it  was  entitled  also  to  the  value 
of  any  rights  or  remedies  which  he  had 
against  third  parties  which  had  been  re- 
nounced bv  him,  and  to  which  the  insurer 
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latter,  under  hU  contract,  has  been  com- 
pelled to  pay. 

Atchison,  T.  k  S.  F.  R.  Ck>.  ▼.  Home 
Ins.  Ck>.  59  Kan.  432,  63  Pac.  459;  Kansas 
City,  Ft.  8.  ft  M.  R.  Co.  ▼.  Blaker,  68 
Kan.  244,  64  L.R.A.  81,  75  Pac.  71,  1  Ann. 
Gas.  883;  Monmouth  County  Mut.  F.  Ins. 
Co.  v.  Hutchinson,  21  N.  J.  £q.  117;  2 
Phillips,  Ins.  1723,  1734. 

As  an  action  could  be  brought  only  by 
the  insured,  the  plaintiff  is  bound  to  pros* 
ecute  it  to  effect;  and  if  loss  results  to  his 
equitable  assignee  from  plaintiff's  volun- 
tary agreement  not  to  perform  this  obliga- 
tion, he  becomes  liable  to  the  insurer  for 
the  Insurance  money  received  in  consid- 
eration of  such  equitable  assignment. 

West  of  England  F.  Ins.  Co.  v.   Isaacs, 


66  L.  J.  Q.  B.  N.  S.  36,  [1897]  1  Q.  B.  226, 
75   L.  T.   N.   S.   564;    Eaton   v.  Melius,  7 
Gray,  566. 
Mr.  O.  li.  Randall  for  appellees. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  brought  this  action  against 
the  appellees  to  recover  the  sum  of  $500 
which  they  had  paid  to  the  appellees  on 
a  policy  of  insurance,  less  its  proportion 
of  the  expenses  incurred  by  the  appellees 
in  the  collection  of  their  claim  against  the 
railroad  company.  The  case  was  tried  to 
the  court  without  a  jury,  and  at  the  con- 
clusion of  the  evidence  the  court  made  find- 
ings of  fact,  in  substance,  as  follows :  That 
the  appellees  were  the  owners  of  a  certain 


would  have  been  entitled  had  not  such  re- 
nunciation been  made;  and  where  it  ap- 
peared that  the  insured,  who  was  a  sub- 
lessee, had  so  dealt  with  his  right  to  have 
insurance  taken  out  by  his  lessor  applied 
to  making  good  the  damage  done  by  the 
fire,  that  an  insurer  which  had  issued  a 
policy  to  such  sublessee  and  paid  the  loss 
could  not  obtain  the  benefit  of  his  covenant 
with  the  lessor,  it  was  held  that  such  in- 
surance company  was  entitled  to  recover 
from  the  sublessee  the  loss  sustained  by 
reason  of  his  renunciation  of  his  right. 

And  where  an  insured  whose  property 
was  burned  through  the  negligence  of  a 
railroad  negotiates  a  settlement  with  the 
insurance  company  without  disclosing  that 
he  had  received  a  settlement  in  full  from 
the  railroad  company,  the  settlement  by 
the  insurance  company  is  not  voluntary, 
and  the  amount  paid  may  be  recovered  back, 
although  it  had  knowledge  that  the  insured 
was  negotiating  with  the  railroad  company 
for  a  settlement,  since  the  insured's  failure 
to  disclose  the  fact  that  he  had  made  a  set- 
tlement with  the  railroad  was  fraudulent. 
Chickasaw  County  Farmers'  Mut.  F.  Ins. 
Co.  V.  Weller,  98  Iowa,  731,  68  N.  W.  443. 

In  Svea  Assur.  Co.  v.  Packham,  92 
Md.  464,  52  L.R.A.  95,  48  Atl.  359,  it 
was  held  that  one  who  brln^  an  action 
for  damages  on  account  of  injuries  to  the 
insured  property  and  also  for  other  losses 
not  covered  by  the  insurance,  but  which 
he  was  obliged  to  include  in  the  same 
action,  and  who  thereafter  makes  a  bona 
fide  settlement  of  the  suit  with  the  ap- 
proval of  a  majority  of  the  insurance 
companies  that  had  rights  of  subrogation, 
by  which  settlement  a  specified  sum  is  re- 
covered for  loss  of  the  insured  property  and 
a  distinct  recovery  given  him  on  the  other 
claims,  is  entitled  to  hold  all  of  the  latter 
sum,  unaffected  by  any  claim  of  an  insur- 
ance company  that  had  declined  to  take 
part  in  the  proceedings  and  refuses  to  ac- 
cept the  settlement;  and  such  company  is 
entitled  only  to  its  pro  rata  share  of  the 
recovery  allowed  by  the  settlement  on  ac- 
count of  the  insured  property. 
41  L.R.A.(N.S.) 


Where  compensation  received  by  insured  is 
less  than  his  loss. 

As  laid  down  in  Shawnee  F.  Ins.  Co.  ▼. 
CosGBOVE,  it  is  generally  held  that  the  in- 
surer can  recover  from  the  insured  with 
whom  a  settlement  has  been  made  only  the 
excess  which  the  insured  has  received  from 
a  third  person  who  was  responsible  for  the 
loss,  after  the  insured  has  been  fully  com- 
pensated for  his  loss  and  the  costs  and  ex- 
penses incident  to  the  recovery  of  such  com- 
pensation. 

Thus,  in  MinsL  Ins.  Co.  v.  Confer,  158  Pa. 
598,  28  Atl.  153,  where  the  insured,  whose 
property  was  destroyed  by  fire  through  the 
negligence  of  a  railroad,  after  being  paid  a 
small  fraction  of  his  loss  by  insurance  com- 
panies, instituted  an  action  against  the 
railroad  and  recovered  a  judgment  for  a 
large  amount,  it  was  held,  on  an  action 
brought  by  one  of  the  insurance  companies 
to  recover  back  the  money  paid  by  it,  that 
the  defendant's  affidavit  of  defense  was  suf- 
ficient where  it  alleged  that  he  informed 
the  insurance  company  of  his  action  againstr 
the  railroad  company,  and  solicited  the  in- 
surer to  join  with  him  in  the  suit,  but  that 
it  refused  to  have  anything  to  do  with  the 
matter,  and  stated  that  the  Insured  was 
welcome  to  all  he  could  collect  from  the 
railroad;  and  the  affidavit  also  set  up  that 
the  insured's  loss  was  greater  than  the 
amounts  received  from  the  insurance  com- 
panies and  the  railroad  company  after 
he  had  deducted  the  expenses  of  collec- 
tion. The  court  in  this  case  said:  "Then 
defendant  further  avers  that  his  ac- 
tual loss  was  greater  than  the  aggregate 
amount  received  by  him  from  both  the  in- 
surance companies  and  the  railroad  com- 
pany; the  plaintiff  replies  that  his  claim 
against  the  railroad  company  was  for  his 
entire  loss,  and  the  judgment  in  that  case 
is  conclusive  as  to  the  amount.  Undoubted- 
ly, as  between  him  and  the  railroad  com- 
pany, the  judgment  is  conclusive,  but  the 
plaintiff  was  no  party  to  that  suit.  How- 
I  ever  significant  the  judgment  may  be  as 
evidence   in  this   issue,   it  does  not  neces- 
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building  and  contents  which  were  insured 
in  the  sum  of  $500  in  the  appellant's  com- 
pany, and  $676  in  other  companies.  Tlie 
building  was  totally  destroyed  by  fire.  The 
value  of  the  building  was  $2,100  and  of  the 
contents  $1,400.  On  proof  of  loss  the  ap- 
pellant paid  the  appellees  the  sum  of  $500, 
and  the  appellees  also  collected  the  $675 
other  insurance.  Thereafter  the  appellees 
brought  suit  against  the  St.  Louis  &  San 
Francisco  Kailway  Company  to  recover  the 
loss  occasioned  by  the  fire,  alleging  .that 
the  fire  had  been  set  by  the  railroad  com- 
pany. In  this  suit  they  alleged  the  loss 
to  be  $3,500,  but  asked  judgment  for  only 
$1,950  and  attorneys'  fees.  During  the 
pendency  of  that  action  the  suit  was  com- 
promised without  a  trial,  and  dismissed  by 


the  appellees  on  payment  by  the  railroad 
company  of  $1,500.  The  costs  and  attor- 
neys' fees  paid  by  the  appellees  were  be- 
tween $425  and  $440.  The  appellant  had 
knowledge  of  the  suit  at  the  time  it  was 
pending,  but  took  no  part  in  the  litigation, 
except  the  company  advised  with  the  attor- 
neys for  the  appellees,  which,  however,  was 
unknown  to  the  appellees.  The  insurance 
company  employed  no  attorneys  to  repre- 
sent it  in  the  above  litigation,  nor  offered 
to  pay  any  of  the  costs  or  attorneys'  fees 
of  the  litigation.  The  actual  loss  by  the 
fire  was  $3,500.  As  a  conclusion  of  law  the 
court  found  that  the  insurance  company  was 
not  entitled  to  recover  in  this  action,  and 
rendered  judgment  against  it  for  the  costs. 
The  insurance  company  filed  a  motion  for 


sarily  follow  as  belween  these  parties  that 
thai  judgment  determines  the  whole  amount 
of  defendant's  loss  by  the  fire." 

And  iA  National  I*.  Ins.  Go.  v.  McLaren, 
12  Ont.  Rep.  682,  where  the  insurance  was 
only  partiu  and  the  insured,  after  receiv- 
ing $50,000  from  the  insurer,  instituted  suit 
against  the  railway  which  caused  the  fire, 
and  recovered  a  verdict  of  $100,000,  which 
the  jury  in  that  case  found  was  the  actual 
value  of  the  property  destroyed,  it  was  held 
in  an  action  by  the  insurer  against  the  In- 
sured, in  which  the  former  claimed  that  the 
latter  was  trustee  for  them  for  so  much 
of  the  amount  recovered  from  the  wrong- 
doer as  represented  the  excess  of  the  total 
money  received  by  him  over  the  amount  of 
his  loss,  and  that  he  was  estopped  by  the 
Terdict  from  asserting  his  loss  to  be  greater 
than  $100,000, — that  the  insured  was  not 
concluded  by  such  finding  as  to  his  loss, 
but  that  the  amounts  received  from  the 
wrongdoer  and  the  insurer  should  be  added 
together  to  ascertain  whether  the  insured 
had  been  more  than  fully  compensated  for 
his  total  loss  by  fire  and  other  loss  and  out- 
lay connected  with  the  suit. 

And  where  the  insured's  loss  is  only  par- 
tially covered  by  insurance,  and  subse- 
^ently  to  the  receipt  of  the  insurance  he 
brings  an  action  against  the  wrongdoer  who 
caused  the  loss,  and  the  insurer  refuses 
on  request  to  join  with  him  in  the  suit  and 
to  contribute  toward  its  prosecution,  the 
insured  will  not  be  required  in  a  subse- 
quent action  brought  against  him  by  the 
insurer  for  reimbursement  to  aoeount  for 
more  than  the  surplus  which  may  remain 
in  his  hands  after  satisfying  his  own  excess 
of  loss  and  his  reasonable  expenses  incurred 
in  its  recovery.  Newcomb  v.  Cincinnati  Ins. 
Co.  22  Ohio  St.  382,  10  Am.  Rep.  746. 

And,  where  the  insured,  after  a  seiasure  of 
the  cargo  covered  by  insurance,  offered  to 
abandon  to  the  underwriters  as  for  a  total 
loss,  but  they  refused  to  accept^  and  a 
compromise  was  subsequently  made  between 
the  parties  by  which  the  insured  received 
only  about  one  third  of  the  face  value  of 
the  policy,  the  latter  is  entitled  to  the  en- 
tire compensation  subsequently  made  by  the 
41  L.R.A.(N.S.) 


government  seizing  the  cargo,  since,  by 
their  refusal  to  accept  the  offer  of  abandon- 
ment and  their  subsequent  compromise,  the 
insurer  relinquished  any  claim  upon  the 
future  chance  of  recovery  from  the  wrong- 
doer. Yaret  t.  New  York  Ins.  Co.  7  Paige, 
560. 

Rule  in  eases  involving  valued  policies. 

The  respective  rights  of  insured  and  in- 
surer where  a  payment  is  made  on  a  valued 
policy,  and  a  recovery  is  also  had  from  a 
third  person  liable  for  the  loss,  seem  to  be 
in  doubt. 

In  North  of  England  Iron  S.  S.  Ins.  Asso. 
V.  Armstrong,  L.  R.  5  Q.  B.  244,  where  a 
valued  policy  of  insurance  was  issued  upon 
a  ship  and  the  underwriters  paid  the  full 
amount  as  for  a  total  loss,  upon  the  ship 
being  sunk,  the  insurer  was  held  entitled  to 
the  amount  recovered  by  the  insured 
against  the  owners  of  the  other  ship,  al- 
though the  real  value  of  the  ship  sunk  was 
in  excess  of  the  value  stated  in  the  policy. 
Cockbum,  Ch.  J.,  said:  "We  are  satisfied 
that  our  judgment  must  be  in  favor  of  the 
plaintiffs;  and  I  ground  my  judgment  upon 
the  general  proposition  that  where  the 
value  of  a  thmg  insured  is  stated  in  the 
policy  in  a  manner  to  be  conclusive  between 
the  two  parties,  the  insurer  and  the  in- 
sured, as  regards  the  value,  then  in  respect 
of  all  righU  and  obligations  which  arise 
upon  the  policy  of  insurance,  the  parties  are 
estopped  between  one  another  from  disput- 
ing the  value  of  the  thing  insured  as  stated 
in  the  policy.  .  .  .  Therefore,  though  it 
certainly  startles  one  a  little  that  the  un- 
derwriters who  have  only  paid  £6,000,  the 
estimated  value  as  stated  in  the  policy  and 
agreed  upon  between  the  parties,  shall,  if 
the  vessel  should  prove  to  be  equal  to  that 
£6,000,  or  worth  more,  set  all  that  can 
be  recovered  in  respect  ox  the  loss  of  the 
vessel,  yet,  still,  I  think  that  is  an  incident 
which  arises  from  this  novel  form  of  policy 
in  which  the  value  of  the  vessel  is  taken  at 
a  fixed  sum  as  agreed  between  the  parties. 
If  parties  will  enter  into  such  policies, 
they  must  take  the  oonsequenoes,  and  I  do 
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a  new  trial,  and  on  the  hearing  of  this 
motion  one  of  the  attorneys  for  the  insur- 
ance company  testified  that  during  the 
pendency  of  the  action  he  discussed  the  case 
with  the  attorney  for  the  appellees,  and 
manifested  a  willingness  to  do  anything 
in  his  power  to  assist  in  the  prosecution  of 
the  case,  but  was  informed  by  the  appellees' 
attorney  that  he  did  not  desire  to  repre- 
sent the  company,  and  that  his  clients  did 
not  want  him  so  to  do;  that  the  witness 
inquired  whether  a  compromise  between  the 
appellees  and  the  railroad  company  was 
pending,  and  was  informed  that  it  had 
been  talked  about  a  little,  whereupon  the 
witness  said,  "I  want  to  advise  you  now 
that  if  your  client  compromises  in  this 
case,  or  you  compromise' it,  or  anything  is 
done  with  reference  to  it  by  which  your 
client  recovers,  the  Shawnee  Fire  Insurance 
Company  will  claim  such  proportion  of  that 
recovery  as  we  have  paid  out  on  this  in- 
surance policy."  Individual  members  of 
the  firm  testified  on  this  hearing  that  they 
knew  nothing  of  any  arrangement  between 
their  attorney  and  the  attorneys  for  the 
appellant  relative  to  the  representation 
of  the  appellant  in  the  litigation  with  the 
railroad  company. 

Practically  the  only  question  involved 
is  whether  the  insurance  company  had  any 
legal  right  to  depend  upon  the  appellees 
to  defend  its  rights,  or  whether  it  was  the 
duty  of  the  insurance  company  to  join 
hands  with  the  appellees  in  the  prosecution 
of  the  suit,  or  to  intervene  and  set  forth 
its  rights.     There  is  no  question  but  that 


the  insurance  company  could  not  have 
brought  the  action  in  its  own  name.  The 
loss  was  greater  than  the  amount  of  the 
insurance.  That  the  suit  against  the  rail- 
road company  for  the  loss  was  properly 
brought  by  the  appellees,  and  not  by  the 
appellant,  and  that,  as  the  loss  was  greater 
than  the  amount  of  the  insurance,  the  appel- 
lant could  not  bring  an  independent  action, 
is  indicated  by  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Home  Ins.  Co.  69  Kan.  432,  53  Pac. 
459]i  and  Norwich  Union  F.  Ins.  Soc  v. 
Standard  Oil  Co.  8  C.  C.  A.  433,  19  U.  S. 
App.  460,  59  Fed.  984.  The  reason  for  this 
is  shown  in  the  latter  case  by  a  quotation 
from  an  opinion  by  Judge  Dillon  in  ^tna 
Ins.  Co.  V.  Hannibal  &  St.  J.  R.  Co.  3 
Dill.  1,  Fed.  Cas.  No.  96:  "If  one  insurer 
may  sue,  then,  if  ther|  are  a  dozen,  each 
may  sue;  and  if  the  aggregate  amount  of 
all  the  policies  falls  short  of  the  actual 
loss,  the  owner  could  sue  for  the  balance. 
This  is  not  permitted,  and  so  it  was  held 
nearly  a  hundred  years  ago  in  a  case 
whose  authority  has  been  recognized  ever 
since,  both  in  Great  Britain  and  in  this 
coimtry."  p.  2.  It  is  also  held  in  these 
cases  that  if  the  insured,  having  been  paid 
his  loss,  or  a  portion  of  it,  by  the  insurer, 
recovers  an  amount  from  the  wrongdoer 
in  excess  of  the  amount  of  the  balance 
of  his  loss  and  expenses  of  suit  after  de- 
ducting the  amount  paid  him  by  the  in- 
surance eompany,  he  holds  such  balance  in 
trust  for  the  insurer;  but  it  is  not  held 
in  these  cases  that  the  insured  is  entitled 
to  retain  the  entire  amount  of  his  loss  and 


not  think  we  can  bend  the  old  rules  which 
exist  in  respect  of  marine  policies,  and 
wrest  them  from  that  which  was  their 
original  position,  for  the  purpose  of  adapt- 
ing them  to  these  new  tangled  forms  of 
insurance." 

In  The  Livingstone,  65  C.  C.  A.  610,  130 
Fed.  746,  however,  where  a  ship  sunk  by  a 
collision  and  abandoned  to  the  insurer  was 
insured  by  a  valued  policv,  and  the  stipulat- 
ed amount  was  paid  to  tne  owner,  who  sub- 
sequently recovered  the  actual  value  of  the 
ship,  which  exceeded  the  value  as  stated 
in  the  policy,  as  damages,  from  the  vessel 
responsible  for  the  collision  and  sinking, 
it  was  held  that  the  insurer  was  entitled 
to  recover  only  the  sum  paid  to  the  insured 
upon  the  valued  policy,  with  interest,  and 
that  the  insured  was  entitled  to  the  remain- 
der. 

Effect  of  violation  of  agreement  with  in- 
surer relating  to  settlement  with  third 
party. 

In  Norwich  Union  F.  Ins.  Soc.  v.  Stang, 
18  Ohio  C.  C.  464,  9  Ohio  C.  D.  576,  the 
insured,  at  the  time  of  settlement  with  the 
insurance  company  entered  into  a  written 
contract  by  which  he  agreed  to  bring  suit 
41  L.R.A.(N.S.) 


against  the  wronsdoer  who  caused  the  loss, 
for  the  benefit  of  himself  and  the  insurer, 
and  it  was  held  that  he  stood  in  the  re- 
lation of  trustee  to  the  insurer,  and  a 
petition  setting  forth  the  bringing  of 
an  action  by  the  insured  as  trustee  for 
the  insurer,  under  the  agreement,  and  its 
fraudulent  dismissal  without  the  knowl- 
edge of  the  latter  after  the  cause  of  action 
against  the  wrongdoer  was  barred  by  the 
statute  of  limitations,  was  held  to  state  a 
good  cause  of  action  against  the  insured. 

In  Phoenix  Ins.  Co.  v.  Parsons,  129  N.  T. 
86,  29  N.  E.  87,  it  was  held  that  a  provi- 
sion in  a  cargo  policy  insuring  advances, 
stipulating  that  the  policy  should  be  avoid- 
ed in  case  of  any  act  of  the  insured  where- 
by his  right  of  action  against  any  person 
which  would  inure  to  the  insurer  after  the 
payment  of  loss  was  released,  was  violated 
where  the  insured,  upon  being  requested  l^ 
the  owner  to  insure  advances  so  that  no 
demand  would  be  made  upon  the  owner  in 
case  of  loss,  replied  that  he  had  covered 
the  amount  of  insurance,  since  the  insured 
was  thereby  estopped  from  asserting  any 
claim  against  the  owner  for  advances,  it 
was  held  that  he  was  therefore  liable  to 
the  insurer  because  of  the  loss  of  such 
claim.  J.  T.  W. 
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expenses  of  suit  and  also  the  amount  paid 
by  the  insurance  company,  nor  that  the  in- 
surer is  powerless  to  protect  its  interests 
in  the  action. 

While  the  insured  is  the  only  proper  party 
to  bring  the  suit  against  the  wrongdoer,  it 
does  not  follow  that  the  insurer  is  power- 
less to  protect  his  own  interests,  but  for 
this  purpose  he  may  interrene,  or,  by  con- 
sent of  the  insured,  may  join  hands  with 
him  in  the  prosecution  of  the  case.  If,  as  in 
this  case,  the  insurer  is  notified  that  the 
insured  does  not  wish  to  solely  represent 
the  insurer,  then  it  is  the  duty  of  the  in- 
surer to  protect  his  own  rights,  especially 
when  he  had  notice  that  a  settlement  was 
talked  of.  Lake  Erie  &  W.  R.  Co.  v.  Falk, 
62  Ohio  St.  297,  66  N.  E.  1020;  Texarkana 
&  Ft.  S.  R.  Co.  v.  Hartford  Ins.  Co.  17 
Tex.  CiT.  App.  498,  44  S.  W.  533. 

After  an  insurer  has  intervened  and 
shown  he  has  a  monetary  interest  in  the  re- 
sult of  the  action,  it  is  not  to  be  presumed 
that  any  court  could  permit  a  settlement 
between  the  insured  and  the  wrongdoer  to 
the  detriment  of  the  insurer,  but,  on  the 
contrary,  that  the  rights  of  all  parties 
would  be  protected. 

Under  the  circumstances  of  this  case, 
the  appellant,  having  made  no  effort  to 
intervene  and  look  after  its  own  interests, 
cannot  hold  the  appellees  responsible  for 
setting  the  case  as  they  thought  best  for 
their  own  interests. 

The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been 
filed  Smith,  J.,  on  February  10,  1912, 
handed  down  the  following  additional  opin- 
ion (86  Kan.  374,  121  Pac.  488) : 

In  the  second  paragraph  of  the  syllabus 
in  the  opinion  on  the  former  hearing  of 
this  case  (85  Kan.  296,  ante,  720,  116  Pac. 
819),  it  was  said  that,  on  conditions  there- 
in specified,  "it  is  the  duty  of  the  insurer 
to  intervene  in  the  action  and  protect  his 
own  interest."  This  was  said,  not  with 
reference  to  an  imperative  legal  duty,  but 
with  reference  to  the  interest  of  the  in- 
surer and  the  insured.  In  other  words,  that 
when  a  party  has  a  clear  right  and  oppor- 
tunity to  protect  his  own  interests,  he  has 
no  moral  right  to  lie  quiescent  and  demand 
that  another  should  protect  his  rights  for 
him;  nor  was  it  intended  as  a  determina- 
tion of  the  only  right  of  the  insurer  in  the 
premises. 

In  §  501  of  volume  2  of  the  second  edi- 
tion of  Wood  on  Fire  Insurance,  it  is  said : 
"When  such  wrongdoer,  knowing  that  the 
insurer  had  paid  the  whole  or  a  part  of 
the  loss  under  a  policy  of  insurance  upon 
the  property,  settles  with  the  insured  and 
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takes  a  release  from  him,  such  settlement 
and  payment  is  treated  as  a  fraud  in  law, 
and  he  will  still  remain  liable  to  the  in- 
surer in  an  action,  in  the  name  of  the  in- 
sured, for  the  amount  paid  by  himr  under  its 
policy.  Citing  Monmouth  County  Mut.  F. 
Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq.  107. 
The  assured  may,  where  the  company  is  en- 
titled to  subrogation,  be  enjoined  from  set- 
tling with  the  party  doing  the  wrong." 

It  is  conceded  in  the  briefs  that  the  in- 
surer had  the  right,  when  notified  that 
negotiations  for  a  settlement  were  pending 
between  the  insured  and  the  railroad  com- 
pany, to  intervene  in  the  action  pending. 
On  the  authority  above  quoted,  the  insurer 
also  had  the  right  to  enjoin  the  insured 
from  settling  the  case;  or  the  insurer  might, 
after  the  settlement,  have  treated  the  set- 
tlement as  void,  and  have  brought  an  ac- 
tion, in  the  name  of  the  insured,  against 
the  railroad  company  for  the  amount  it 
liad  paid  the  insured  under  its  policy.  The 
insurer  therefore  had  three  remedies  to 
protect  its  rights,  two  before  and  one  after 
the  settlement  was  effected.  If  the  insurer 
undertook  either  of  these  remedies,  it  as- 
sumed the  burden  of  showing  that  the 
railroad  company  had  destroyed  the  prop- 
erty, and  the  value  thereof.  It  is  evident 
the  insurer  sought  to  avoid  this  responsi- 
bility. 

It  is  urged  that,  at  the  time  of  the  set- 
tlement, the  claim  of  appellant  had  been 
barred  by  the  statute  of  limitations;  but 
no  finding  or  evidence  is  cited  to  sustain 
the  claim.  *  However,  if  this  be  so,  it  is 
the  usual  result  of  a  claimant  sleeping  on 
his  rights.  The  running  of  the  statute  of 
limitations  is  usually  computed  from  the 
time  a  cause  of  action  accrues  in  favor  of 
the  party  seeking  relief.  In  his  action 
against  the  railroad  company,  the  insured 
claimed  that  he  had  been  damaged  in  the 
sum  of  $3,500  by  the  wrongful  act  of  the 
railroad  company.  The  action  was  pend- 
ing for  a  long  time.  The  liability  of  the 
railroad  company  for  the  loss  was,  of 
course,  not  admitted,  but  was  denied.  The 
insured  was  represented  by  counsel  and, 
presumably,  acted  upon  their  advice.  A 
settlement  of  the  litigation  for  less  than 
one  half  of  the  amount  claimed  was  effected. 
The  liability  of  the  railroad  company  for 
the  loss  had  not  been  judicially  determined, 
and  apparently  the  insured  and  his  coun- 
sel feared  at  the  end  of  a  trial  they  would 
recover  less  than  the  amount  offered  in 
settlement.  This  action  was  commenced, 
evidently,  upon  the  assumption  that  $3,500 
was  lost  by  the  fire,  that  the  wrongful  act 
of  the  railroad  company  caused  the  fire, 
and  that  the  appellees  could  have  recovered 
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the  full  amount  of  the  loss  had  the  set- 
tlement not  been  made. 

If  appellees  and  their  counsel  had  con- 
sidered the  evidence  clear  as  to  these  es- 
sential fa'cts,  self-interest  would  have  im- 
pelled them  to  proceed  to  trial  and  to 
deny  the  settlement.  Instead,  they  settled 
for  a  sum  over  $1,200  less  than  the  ap- 
pellee would  have  realized  had  he  re- 
covered the  full  amount  of  the  loss  and 
had  returned  the  insurance  paid,  less  the 
expenses  of  the  suit.  This  certainly  does 
not  indicate  bad  faith  on  the  part  of  ap- 
pellee. 

The  general  rule  is  unquestionably  that 
the  insurer  can  recover  from  the  insured, 
of  the  sum  of  insurance  paid  upon  its  pol- 
icy, only  the  excess  received  from  the 
wrongdoer  after  full  compensation  for  his 
loss,  including  the  costs  and  expenses  there- 
of. In  Newcomb  ▼.  Cincinnati  Ins.  Co.  22 
Ohio  St.  382,  10  Am.  Rep.  746,  it  is  said: 
"Where  a  loss  partially  covered  by  insur- 
ance is  occasioned  by  a  wrongdoer,  against 
whom  the  assured,  after  payment  of  the  in- 
surance, recovers  judgment  for  such  loss  in 
an  action  to  the  prosecution  of  which  the 
underwriter  refuses  on  request  to  contrib- 
ute, the  assured,  in  a  subsequent  proceed- 
ing against  him  by  the  underwriter  tot  re- 
imbursement is  answerable  for  no  more,  if 
for  anything,  than  the  surplus  of  the 
amount  recovered  from  the  wrongdoer, 
which  may  remain  after  full  satisfaction  of 
his  uncompensated  loss,  and  the  expenses 
of  the  recovery.**  Syl.  See  also  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Home  Ins.*  Co.  69  Kan. 
432,  63  Pac.  469;  Vance,  Ins.  p.  427;  Shel- 
don, Subrogation,  §  232;  Harris,  Subroga- 
tion, p.  15;  6  Pom.  Eq.  Jur.  §  923;  2  Wood, 
F.  Ins.  2d  ed.  §  601. 

The  appellant  neither  pleads,  nor  does  it 
produce  any  evidence  of,  any  fact  or  facts 
that  make  this  case  an  exception  to  the 
rule,  unless  it  be  that  it  warned  the  ap- 
pellees if  they  settled  the  case  it  would 
claim  repayment  of  the  insurance  paid. 
The  appellant  alleges  simply  that  the  loss 
was  $3,600  and  the  appellees  hiEtd  settled 
the  action  for  $1,600.  This  is  not  sufficient. 
As  we  have  seen,  the  insurer  has  three 
remedies,  each  of  which  imposes  respon- 
sibility. The  insurer  cannot  shift  all  re- 
sponsibility and  compel  the  insured  to 
prosecute  unaided  a  doubtful  litigation  for 
its  benefit  by  such  a  warning.  If,  however, 
the  insurer  can  satisfy  the  court  having 
jurisdiction  that  the  insured  has  a  clear 
right  of  recovery  of  a  greater  sum  than  is 
proposed  in  the  settlement,  it  may  enjoin 
or  may  intervene  and  assume  in  some  meas- 
ure the  prosecution. 

The  judgment  is  reaffirmed. 

Porter,  J.,  dissents. 
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BENTON  J.  BLOOBfFIELD,  PUT.  in  Err., 

V. 

STATE  OF  OHIO. 

(86  Ohio  St.  263,  99  N.  E.  309.) 

Intoxlcatiiig  liquors  —  rec^laUon  —  Ta« 
lidlty. 

The  act  of  March  12,  1909  (100  Ohio 
Laws,  89),  to  amend  and  supplement  §  6 
of  an  act  entitled  "An  Act  Providing  against 
the  Evils  Resulting  from  the  Traffic  in  In- 
toxicating Liquors,"  is  a  valid  exercise  of 
legislative  power,  not  repugnant  to  the  state 
or  Federal  Constitutions. 

(June  27,  1912.) 

ERROR  to  the  (Circuit  Court  for  Stark 
County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  convicting  defendant  of  making  a 
false  answer  in  a  proceeding  to  fix  the  tax 
on  the  business  of  selling  intoxicating  li- 
quor.    Affirmed. 

Statement  by  Johnson,  J.: 

At  the  January  term,  1911,  plaintiff  in 
error  was  indicted  by  the  grand  jury  in  the 
common  pleas  of  Stark  for  falsely  answer- 
ing the  fourth  question  enumerated  in  the 
act  of  March  12,  1909,  known  as  the  DeaD 
character  law  (100  Ohio  Laws,  89).  A  de- 
murrer wsB  filed  to  the  indictment  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  an  offense.  The  demurrer  was 
overruled,  trial  was  had,  and  the  defend- 
ant below  found  guilty  as  charged  in  the 
indictment.  A  motion  in  arrest  of  judg- 
ment was  filed  by  the  defendant  for  the 
reason  that  the  facts  stated  in  the  indict- 
ment did  not  constitute  an  offense,  because 
the  statute  under  which  the  indictment  was 
laid  was  unconstitutional.  This  motion  was 
overruled,  and  sentence  pronounced  and 
judgment  entered.  That  judgment  was  af- 
firmed by  the  circuit  court,  and  this  pro- 

Headnote  by  Johnson,  J. 


Note.  — As  to  the  validity  of  l^islation 
preventing  aliens  from  obtaining  licenses  to 
sell  liquor,  a  search  has  disclosed  no  cases 
in  addition  to  Bloomfikld  v.  State  and 
Trageser  v.  Gray,  73  Md.  250,  9  L.R.A.  780, 
26  Am.  St.  Rep.  687,  20  Atl.  905.  The  lat- 
ter case  is  set  out  in  the  note  in  11  L.R.A. 
(N.S.)  799,  which  deals  with  the  more  gen- 
eral question  of  the  power  of  a  state,  under 
the  14th  Amendment  to  the  United  States 
Constitution,  to  deny  to  aliens  the  right  to 
engage  in  a  lawful  occupation. 

As  to  the  constitutionality  of  the  re- 
quirement that  the  holder  of  a  liquor  license 
be  a  resident  of  the  state,  see  the  note  in 
16  L.R.A.(N.S.)   1083. 
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ceeding   is   bronghi   to   nTene   the   judg- 
mentB  below. 

Mesen.  Cralite  A  Snyder,  for  plainti/T 
in  error: 

The  Dean  law  is  null  and  void  as  being 
in  conflict  with  the  state  and  Federal  Con- 
stitutions. 

State  v.  Hipp,  38  Ohio  St.  199;  Butz- 
man  ▼.  Whitbeck,  42  Ohio  St.  223;  State 
▼.  Sinks,  42  Ohio  St.  345;  Sherlock  v. 
Stuart,  96  Mich.  197,  21  L.R.A.  580,  55  N. 
W.  845;  State  v.  Gardner,  58  Ohio  St.  610, 
41  LJIJI.  689,  65  Am.  St.  Rep.  785,  51  N. 
E.  136;  Hocking  Valley  Coal  Co.  t.  Ros- 
ser,  53  Ohio  St.  23,  29  L.R.A.  386,  53  Am. 
St.  Rep.  622,  41  N.  E.  263;  State  ex  rel. 
Schwartz  ▼.  Ferris,  53  Ohio  St.  336,  30 
L.R.A.  218,  41  N.  E.  579;  Harmon  v.  State, 
66  Ohio  St.  254,  58  L.RJI.  618,  64  N.  E. 
117;  Miller  ▼.  Crawford,  70  Ohio  St.  207, 
71  N.  E.  631,  1  Ann.  Cas.  558;  Yick  Wo 
v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  Ex  parte  Virginia, 
100  U.  S.  339,  25  L.  ed.  676,  3  Am.  Crim. 
Rep.  547;  Barbier  v.  Connolly,  113  U.  S. 
27-31,  28  L.  ed.  923-925,  5  Sup.  Ct.  Rep. 
357;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161;  Ex  parte  Siebold,  100  U.  S.  383,  25 
L.  ed.  721;  Soon  Hing  v.  Crowley,  113  U. 
S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  State  v.  Montgomery,  94  Me.  192,  80 
Am.  St.  Rep.  386,  47  Atl.  165,  15  Am. 
Crim.  Rep.  117;  State  v.  Mitchell,  97  Me. 
66,  04  Am.  St.  Rep.  481,  53  Atl.  887. 

Messrs.  A.  J.  Freiberg,  Charles  Krlch- 
banm,  and  H.  O.  Pontius,  for  the  State: 

The  Dean  law  is  in  no  sense  a  license 
law,  and  is  therefore  fully  in  accord  with 
the  Constitution. 

State  ▼.  Frame,  39  Ohio  St.  399;  License 
Tax  Cases,  5  Wall.  462,  18  L.  ed.  497; 
Miller  ▼.  State,  3  Ohio  St.  475;  Adler  v. 
Whitbeck,  44  Ohio  St.  539,  9  N.  E.  672; 
Anderson  v.  Brewster,  44  Ohio  St.  576, 
9  N.  E.  683. 

The  Dean  law  Is  not  in  oontrayention  to 
the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

People  ex  rel.  Einsfeld  ▼.  Murray,  149 
N.  Y.  367,  32  L.R.A.  344,  44  N.  E.  146; 
Com.  ▼.  Hana,  195  Mass.  262,  11  L.R.A. 
(N.S.)  799,  122  Am.  St.  Rep.  261,  81  N. 
E.  149,  ll'Ann.  Cas.  514;  Trageser  v.  Gray, 
73  Md.  250,  9  L.R.A.  780,  25  Am.  St.  Rep. 
587,  20  Atl.  905;  Freund,  Pol.  Power,  §  706; 
Fairfax  v.  Hunter,  7  Cranch,  603,  3  L.  ed. 
453;  Chirac  ▼.  Chirac,  2  Wheat.  259,  4  L. 
ed.  234;  Blair  v.  Kilpatrick,  40  Ind.  312; 
Re  Wateon,  101  App.  Div.  560,  92  N.  Y. 
Supp.  197;  Bachtel  v.  Wilson,  204  U.  S. 
36,  51  L.  ed.  357,  27  Sup.  Ct.  Rep.  243; 
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Quong  Wing  v.  Kirkendall,  228  U.  S.  59, 
56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

The  law  whose  validity  is  challenged  is 
now  included  in  §§  6083  and  13,219,  Gen- 
eral Code. 

In  addition  to  the  statement  required  by 
the  statute  providing  for  a  tax  on  the  busi- 
ness of  trafficking  in  intoxicating  liquors, 
it  is  now  further  provided  that  the  person 
conducting  the  business  shall  answer  cer- 
tain questions: 

"(1)  Are  you,  or,  if  a  firm,  is  any  mem- 
ber of  your  firm,  an  alien  or  an  unnatural- 
ized resident  of  the  United  States? 

**(2)  Have  you,  or  any  member  of  your 
firm,  or  any  officer  of  your  corporation, 
ever  been  convicted  of  a  felony? 

"(3)  Have  you,  within  the  past  twelve 
months,  knowingly  permitted  gambling  to 
be  carried  on  in,  upon,  or  in  connection 
with  your  place  of  business? 

"(4)  Have  intoxicating  liquors  been  sold 
at  your  place  of  business  to  minors,  except 
on  the  written  order  of  their  parents,  guar- 
dians, or  family  physician,  or  to  persons 
intoxicated  or  in  the  habit  of  getting  in- 
toxicated, within  the  past  twelve  months, 
with  your  knowledge? 

"(5)  Have  you  knowingly  permitted  im- 
proper females  to  visit  your  place  of  busi- 
ness within   the  past  twelve  months?" 

Section  13,219  provides  a  penalty  for 
false  answers  to  those  questions,  and  §  13,- 
221  enacts  that  if  the  questions  are  an- 
swered in  the  affirmative,  and  the  person 
thereafter  engages  in  the  sale  of  such  li- 
quors, he  shall  be  fined,  etc. 

Plaintiff  in  error  suggests  three  reasons 
why  the  law  is  invalid:  (1)  That  it  is  in 
conflict  with  §  18  of  the  Schedule  of  the 
Constitution  of  Ohio,  because  it  is  a  li- 
cense law.  (2)  That  it  is  in  confiict  with 
§  2  of  article  1,  Constitution  of  Ohio. 
(3)  That  it  is  in  conflict  with  the  14th 
Amendment  to  Constitution  of  the  United 
States. 

The  sole  purpose  of  the  enactment  of 
the  statute  which  is  attacked  is  obvious. 
The  desire  of  the  legislature  was  to  pre- 
vent the  persons  referred  to  in  the  ques- 
tions from  engaging  in  the  traffic.  The 
original  law  touching  the  general  subject 
was  passed  in  1882,  and  that  law,  as  well 
as  succeeding  ones  relating  to  the  same  sub- 
ject, was  thoroughly  considered  by  this 
court  in  a  number  of  cases,  beginning  with 
State  ▼.  Hipp,  38  Ohio  St.  206.  The  va- 
lidity of  the  law  in  its  form  known  as  the 
Dow  law  was  finally  upheld  in  the  case  of 
Adler  t.  Whitbeck,  44  Ohio  St.  639,  9  N.  E. 
672,  and  we  do  not  think  it  necessary  or 
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profitable  at  this  late  day  to  engage  in 
discuBBion  as  to  whether  the  liquor  tax 
laws  of  Ohio  are  license  laws,  and  there- 
fore denied  validity  by  §  18  of  the  Sched- 
ule. 

It  is,  however,  urged  against  the  statute 
in  question  here  that  the  necessary  legal 
effect  of  the  exclusion  of  the  persons  re- 
ferred to  from  the  business  is  to  license 
those  not  included  among  those  referred  to, 
to  engage  in  the  business.  Of  course,  it  is 
not  contended  that  the  legislature  intended 
the  statute  to  be  a  license  law.  Its  mani- 
fest and  sole  purpose  is  to  exclude  certain 
persons  from  the  business.  Section  18  of 
the  Schedule  of  the  Constitution  of  Ohio 
reads:  "No  license  to  traffic  in  intoxi- 
cating liquors  shall  hereafter  be  granted  in 
this  state,  but  the  general  assembly  may  by 
law  provide  against  the  evils  resulting 
therefrom." 

We  cannot  give  assent  to  the  view  that 
a  statute  which  affirmatively  prevents  cer- 
tain described  persons  from  engaging  in 
the  business,  thereby  licenses  those  not 
within  the  description.  The  term  "license" 
is  not  one  whose  meaning  is  involved  in 
uncertainty  or  doubt.  The  object  of  a  li- 
cense is  to  confer  a  right  that  does  not 
exist  without  a  license.  It  is  a  permis- 
sion to  do  something  which  without  the  li- 
cense would  not  be  allowed.  This  definition 
is  in  substance  that  given  in  a  number  of 
cases.  Youngblood  v.  Sexton,  32  Mich.  406, 
20  Am.  Rep.  654,  Cooley,  J.;  Home  Ins.  Co. 
V.  Augusta,  50  Ga.  530;  State  v.  Hipp,  38 
Ohio  St.  206;  5  Words  &  Phrases,  4133. 
And  Judge  McIIvaine  in  State  v.  Frame, 
39  Ohio  St.  899,  defines  it:  "A  license  is 
essentially  the  granting  of  a  special  privi- 
lege to  one  or  more  persons  not  enjoyed 
by  citizens  generally,  or  at  least,  not  en- 
joyed by  a  class  of  citizens  to  which  the 
licensee  belongs.  A  common  right  is  not 
the  creation  of  a  license."  We  think  the 
framers  of  the  Constitution  used  the  word 
with  this  view  of  its  meaning.  The  lan- 
guage is:  "No  license  .  .  .  shall  here- 
after be  granted."  It  contemplates  the  li- 
cense as  an  affirmative  act.  A  positive  ac- 
tual grant  which  shall  secure  to  the  grantee 
a  specific,  definite  right,  not  a  negative, 
undefined  thing,  which  may  survive,  or  may 
be  claimed  to  survive,  after  a  process  of 
exclusion  of  other  things.  A  person  can- 
not become  a  grantee  by  such  a  process. 
The  clause  providing  for  no  license  in  Sched- 
ule 18  must  be  read  and  considered  in 
connection  with  the  concluding  clause  of 
the  section,  "but  the  general  assembly  may 
by  law  provide  against  the  evils  resulting 
therefrom."  The  presence  of  this  clause, 
following  the  nb-license  clause,  would  seem 
to  indicate  that,  while  the  state  was  not 
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willing  to  give  such  approval  to  the  traffic 
as  would  be  implied  by  an  affirmative  grant 
of  license,  yet  it  recognized  the  existence  of 
the  business  itself,  and  desired  to  clotiie 
the  general  assembly  with  power  to  legis- 
late concerning  it.  An  interesting  recital 
of  the  state  of  the  law  on  the  general  sub- 
ject, and  the  popular  conception  of  it  at 
the  time  of  the  adoption  of  the  Constitu- 
tion, is  contained  in  the  brief  of  Judge 
West  in  the  case  of  State  v.  Hipp,  supra. 
Acting  under  the  regulatory  clause  of  §  18, 
the  legislature  has  from  time  to  time 
passed  many  laws  to  provide  against  the 
evils,  etc., — ^laws  to  prevent  sale  of  liquor 
in  a  brothel,  against  its  sale  within  a  cer- 
tain distance  of  the  Soldiers'  Home  or  near 
certain  meetings,  to  prevent  sale  to  an  in- 
toxicated person,  and  many  similar  laws. 
It  would  be  a  strange  process  of  reasoning 
which  should  conclude  that  the  effect  of 
such  laws  would  amount  to  a  license  of 
such  part  of  the  traffic  as  is  not  conducted 
in  the  manner  condemned,  although  the 
laws  were  passed  under  the  power  given  in 
the  last  clause  of  the  same  section  of  the 
Constitution  which  prohibits  the  license. 

The  court  in  State  v.  Frame,  39  Ohio  St. 
408,  say:  "We  are  inclined  ...  to 
think  that  this  clause  was  inserted  for  the 
purpose  ...  to  repel  an  inference 
(from  the  facts  that  no  restraint  was  im- 
posed upon  the  traffic  by  the  Constitution, 
and  legislative  restraint  by  license  was  in- 
hibited) that  the  intention  was  to  withdraw 
the  traffic  from  legislative  control."  While 
some  of  the  statutes  which  have  been  passed 
under  the  regulatory  clause  deny  the  right 
to  conduct  the  business  to  those  who  come 
within  the  prescribed  class,  and  while  those 
who  do  not  come  within  that  class,  or  who 
have  not  violated  some  provision  of  such 
laws,  are  suffered  to  engage  in  the  busi- 
ness, yet  such  statutes  do  not  by  implica- 
tion grant  a  license  to  such  persons  within 
the  meaning  of  the  term  as  included  in 
§  18  of  the  Schedule. 

It  is  also  contended  by  plaintiff  in  error 
that  the  statute  denies  the  equal  protec- 
tion of  the  laws,  in  violation  of  §  2  of  arti- 
cle 1,  Constitution  of  Ohio,  that  the  act 
discriminates  between  persons  engaged  in 
the  sale  of  intoxicating  liquors,  because  only 
persons  who  are  engaged  in  the  business 
when  the  assessor  makes  his  rouqds  are  re- 
quired to  make  the  certificate  and  answer 
the  questions  referred  to.  This  objection 
goes  merely  to  the  administrative  part  of 
the  law.  We  suppose  that  in  no  case  can 
the  mere  ministerial  or  administrative 
agency  provided  by  the  terms  of  a  statute 
to  secure  its  enforcement  be  complete  in  its 
action  and  operation.  Under  article  12, 
§  2,  of  the  Constitution,  it  is  required  that 
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all  property  shall  be  taxed  by  a  uniform 
rule  at  its  true  value  in  money.  But  the 
laws  passed  under  that  section  necessarily 
fix  a  oeirtain  day  on  which  the  amount  and 
▼alue  of  the  property  shall  be  assessed. 
After  that  day  property  comes  and  goes, 
and  in  the  course  of  the  administration  of 
the  tax  laws  some  escapes  taxation.  But 
the  law  does  not  exempt  it.  It  is  simply 
not  listed. 

It  is  also  seriously  urged  that  the  law 
under  examination  is  invalid  because  under 
it  an  alien  cannot  engage  in  the  business 
referred  to,  and  that  this  is  in  contraven- 
tion of  the  14th  Amendment  to  Constitu- 
tion of  United  States.  The  case  of  Yick 
V^o  ▼.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064,  it  is  insisted, 
rules  legislation  such  as  involved  here.  In 
that  case  an  ordinance  of  the  city  of  San 
Francisco  provided  that  it  should  be  un- 
lawful for  any  person  to  engage  in  the 
laundry  business  without  first  obtaining 
consent  of  the  board  of  supervisors.  The 
court  held  that  the  14th  Amendment  of 
Constitutiob  of  United  States  applies  as 
well  to  aliens  as  to  citizens  of  the  United 
States,  and  that  a  law  which  in  its  opera- 
tion arbitrarily  forbids  aliens  to  engage  in 
ordinary  kinds  of  business  to  earn  a  living 
was  unconstitutional  and  void.  In  that 
case  the  exclusion  was  purely  arbitrary 
and  on  account  of  race  hatred.  There  was 
no  pretense  that  the  discrimination  was 
made  in  the  exercise  of  the  police  power, 
which  was  justified  by  the  peculiar  char- 
acter of  the  business. 

In  the  Slaughter-House  Cases,  16  Wall. 
86,  21  L.  ed.  394,  it  was  held  that  the 
state  of  Louisiana,  in  the  exercise  of  its 
police  power,  might  lawfully  grant  to  a 
company  for  a  specific  term  the  exclusive 
privilege  of  maintaining  slaughterhouses  in 
a  certain  defined  district,  including  the 
city  of  New  Orleans.  It  was  recognized 
that,  while  the  business  of  a  butcher  is  of 
great  value  and  necessity,  it  is  likely  to 
endanger  public  health  under  some  cir- 
cumstances, and  was  subject  to  regulation. 
The  state  is  necessarily  invested  with  that 
which  is  called  the  police  power,  and  which 
will  be,  and  should  be,  put  forth  as  an 
expression  of  the  popular  conception  of  the 
necessities  of  social  and  economic  condi- 
tions. Under  it  may  be  done,  and  should 
be  done,  that  which  will  best  secure  the 
peace,  morals,  health,  and  safety  of  the 
community.  The  Supreme  Court  of  the 
United  States  has  forcibly  stated  the  duty 
of  upholding  state  police  regulations  when 
enacted  in  good  faith.  Noble  State  Bank 
V.  Haskell,  219  U.  S.  104,  56  L.  ed.  112, 
82  L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Cas.  1912A,  487;  Mugler  t.  Kan- 
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sas,  123  U.  S.  623,  81  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273. 

It  is  not  doubted  that  the  state  may  clas- 
sify persons  and  objects  for  the  purpose  of 
legislation,  if  the  classification  is  based  on 
proper  and  justifiable  distinctions,  consider- 
ing the  purpose  of  the  law.  The  14th 
Amendment  was  not  designed  to  prevent 
all  exercise  of  judgment  by  a  state  legis- 
lature of  what  the  interests  of  the  state  re- 
quire, nor  to  compel  it  to  run  all  of  its 
laws  in  the  channels  of  general  legislation. 
Bachtel  v.  Wilson,  204  U.  S.  36,  51  L.  ed. 
357,  27  Sup.  Ct.  Rep.  243;  St.  John  v.  New 
York,  201  U.  S.  633,  50  L.  ed.  896,  26 
Sup.  Ct^  Rep.  564,  5  Ann.  Cas.  909.  In 
Brannon  on  Fourteenth  Amendment  it  is 
said  at  page  324:  The  amendment  "per- 
mits special  legislation  in  all  its  varieties. 
Minneapolis  &  St.  L.  R.  Co.  v.  Herrick, 
127  U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct. 
Rep.  1176;  Duncan  v.  Missouri,  152  U.  S. 
377,  38  L.  ed.  485,  14  Sup.  Ct.  Rep.  570. 
In  other  words,  the  state  may  distinguish, 
select,  and  classify  objects  of  legislation, 
and  necessarily  this  power  must  have  a 
wide  range  of  discretion.  .  .  .  Clear 
and  hostile  discriminations  against  partic- 
ular persons  and  classes,  especially  such  as 
are  of  unusual  character,  unknown  to  the 
practice  of  our  government,  might  be  ob- 
noxious to  the  Constitution." 

In  People  ex  rel.  Einsfeld  v.  Murray, 
149  N.  Y.  367,  32  L.R.A.  344,  44  N.  E.  146, 
the  validity  of  a  liquor  tax  statute  (some- 
what similar  to  the  one  involved  here)  was 
attacked,  one  of  the  grounds  being  that  it 
was  contrary  to  the  14th  Amendment  to 
the  Constitution  of  United  States,  but  the 
court  sustained  the  law,  however,  without 
giving  special  notice  to  that  objection.  In 
Com.  V.  Hana;  195  Mass.  262,  11  L.R.A. 
(N.S.)  799,  122  Am.  St.  Rep.  251,  81  N.  E. 
149,  11  Ann.  Cas.  514,  it  wsb  held  that  a 
requirement  that  a  license  as  hawker  and 
peddler  shall  be  granted  only  to  a  person 
who  is,  or  has  declared  his  intention  to 
become,  a  citizen  of  the  United  States,  is 
constitutional  and  a  reasonable  exercise  of 
the  police  power.  The  court  say:  "It  is 
clear  that  a  statute  arbitrarily  forbidding 
aliens  to  engage  in  ordinary  kinds  of  busi- 
ness to  earn  their  living  would  be  uncon- 
stitutional and  void.  .  .  .  The  business 
of  peddling  furnishes  such  opportunities  for 
the  practice  of  fraud  that  it  is  a  proper 
subject  for  legislative  regulation.  .  .  . 
If,  in  the  same  interest,  the  legislature 
deems  it  important  that  licenses  shall  be 
granted  only  to  citizens  of  the  United  States, 
.  .  .  it  can  hardly  be  said  that  they 
have  exceeded  their  constitutional  right  in 
passing  a  law  to  that  effect."  In  Trageser 
V.  Gray,  73  Md.  250,  9  L.ILA.  780,  25  Am. 
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St.  Rep.  587,  20  Atl.  905,  the  law  in  ques- 
tion invested  a  board  with  power  of  grant- 
ing licenses  to  sell  liquors  by  retail  only 
to  citizens  of  the  United  States  of  temper- 
ate habits  and  good  moral  character.  The 
court  held  the  law  to  be  a  valid  exercise  of 
the  police  power,  and  not  repugnant  to  the 
14th  Amendment  of  the  Constitution  of 
United  States.  Other  cases  in  which  these 
principles  are  declared  are  Blair  v.  Kilpat- 
rick,  40  Ind.  312;  Templar  v.  State  Ex- 
aminers, 131  Mich.  258,  100  Am.  St.  Rep. 
610,  '90  N.   W.   1058. 

We  do  not  think  the  statutes  of  Ohio  and 
of  other  states  which  have  barred  aliens 
from  the  liquor  traffic  in  the  manner  stated 
have  arisen  from  a  spirit  of'  race  hatred  or 
inhospitality,  or  a  purpose  to  deny  the 
equal  protection  of  our  laws  or  equal  op- 
portunity under  our  institutions.  But  they 
are  based  on  the  belief  that  an  alien  can- 
not be  sufficiently  acquainted  with  our  in- 
stitutions and  our  life  to  enable  him  to 
appreciate  the  relation  of  this  particular 
business  to  our  entire  social  fabric.  When 
he  has  become  more  familiar  with  the  spirit 
of  the  American  people  and  their  laws,  and 
has  become  a  citizen,  he  will  easily  and 
readily  (in  the  conduct  of  the  business) 
assist  in  the  furtherance  of  the  policy  of 
the  state. 

The  judgments  of  the  courta  below  will 
for  this  reason  be  affirmed. 

Davis,  Ch.  J.,  and  Spear,  Shanck,  and 
O'Hara,  JJ.,  concur. 


OREGON  SUPREME  OOURT. 

MARION  COUNTY,  Appt., 

V. 

WOODBURN  MERCANTILE  COMPANY. 

(60  Or.  367,  119  Pac.  487.) 

Tax  —  on  personalty  —  dissipation  of 
property  ^  remedy. 

No  action  lies  to  recover  delinquent  un- 
paid taxes  unless  authorized  by  statute,  and 


if  there  is  no  real  estate  to  which  the  lien 
can  be  transferred  as  provided  by  statute, 
and  the  personalty  has  been  removed  from 
the  county  or  dissipated  after  the  levying 
of  the  tax,  the  taxing  district  is  remediless. 

(December  26,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County 
in  defendant's  favor  in  an  action  brought 
to  recover  delinquent  taxes.     Affirmed. 

Statement  by  Moore,  J.: 

This  is  an  action  by  Marion  county 
against  the  Woodburn  Mercantile  Company 
to  recover  delinquent  taxes.  The  cause  be- 
ing at  issue  was  tried  without  a  jury,  and 
from  the  testimony  given  findings  of  fact 
were  made  substantially  conformable  to  the 
averments  of  the  complaint,  and  to  the 
effect  that,  on  March  1,  1908,  the  defend- 
ant was  a  private  corporation  engaged  in 
business  in  Marion  county;  that  all  the 
property  it  then  owned  or  held  therein 
consisted  of  merchandise,  money,  notes,  and 
accounts,  which  were  valued  at  $10,250  by 
the  assessor,  who  made  an  entry  of  the  es- 
timate and  a  description  of  the  property  in 
the  assessment  roll;  that  such  schedule  was 
duly  returned  to  the  county  clerk  and  the 
appraisement  so  made  was  ratified  by  the 
board  of  equalization;  that,  based  on  such 
valuation,  certain  taxes  were  levied  for  va- 
rious purposes  upon  the  personal  property 
mentioned,  and  the  items  thereof  entered 
on  the  tax  roll;  that  about  January  15, 
1909,  the  board  of  directors  of  the  defend- 
ant divided  all  its  property  among  its 
stockholders,  rteeiving  from  them  a  sur- 
render of  their  respective  shares  of  stock, 
but  no  provision  was  made  by  the  corpora- 
tion for  discharging  the  taxes  referred  to, 
no  part  of  which  has  been  paid;  that  a 
warrant  for  the  collection  of  the  taxes  so 
levied  was  attached  to  the  roll,  Fcbruarv 
1,  1909;  and  that,  pursuant  to  such  com- 
mand, the  tax  collector,  after  due  and  dili- 
gent search  and  inquiry,  was  unable  to 
find  any  property  in  the  county  belonging 
to  the  defendant.     Based  on  these  findings, 


Note.  —  Personal  action  to  recover  tax 

on  property. 

Earlier  cases  on  this  subject  may  be  found 
in  the  note  to  Mercier's  Succession,  11 
L.R.A.  817. 

It  is  stated  broadly  in  many  of  the  cases 
that  no  personal  action  will  lie  for  the  re* 
covery  of  taxes  in  the  absence  of  a  statute 
expressly  authorizing  such  an  action.  State 
V.  Southwestern  R.  Co.  70  Ga.  11;  Shearer 
V.  Citizens'  Bank,  129  Iowa,  564,  105  N.  W. 
1025;  Turnpike  Comrs.  v.  Louisville  &  N. 
R.  Co*  8  Ky.  L.  Rep.  348,  1  S.  W.  071;  New- 
port k  C.  Bridge  Co.  v.  Douglass,  12  Bush, 
41  L.R.A.(N.S.) 


673;  McLean  County  Precinct  v.  Deposit 
Bank,  81  Ky.  254;  Jones  v.  Gibson,  82  Ky. 
561;  Baldwin  v.  Hewitt,  88.  Ky.  673,  11  S. 
W.  803;  American  Coal  Co.  v.  Allegany 
County,  59  Md.  185;  Augusta  v.  North,  57 
Me.  392,  2  Am.  Rep.  55;  Rogers  v.  Gookin, 
198  Mass.  434,  85  N.  E.  405;  Staley  v.  Co- 
lumbus Twp.  36  Mich.  38;  Detroit  v.  Jepp, 
52  Mich.  458,  18  N.  W.  217;  State  ex  rel. 
Hayes  v.  Snyder,  139  Mo.  549,  41  S.  W. 
216;  Rochester  v.  Gleichauf,  40  Misc.  446, 
82  N.  Y.  Supp.  750;  McKeesport  v.  Fidler, 
147  Pa.  532,  23  Atl.  799;  Hinchman  v.  Mor- 
ris, 29  W.  Va.  673,  2  S.  E.  863;  State  v. 
Chicago  &  N.  W.  K  Co.  128  Wis.  449,  108 
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the  court  deduced  the  conclusion  of  law 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
that  the  action  should  be  dismissed.  A 
judgment  having  been  rendered  in  accord- 
ance therewith,  the  plaintiff  appeals. 

Messrs.  John  H.  McNary  and  Walter 
G.  Wlnslow  for  appellanti 

Messrs.  Carson  &  Brown  for  respoudent. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

Are  the  conclusions  of  law  thus  made  de- 
ducible  from  the  findings  of  fact? — is  the 
question  to  be  determined.  This  inquiry 
makes  a  consideration  of  whether  or  not 
our  statute  permits  the  maintenance  of  an 


action  to  recover  a  delinquent  tax  levied  on 
personal  property.  Attention  will  be  at- 
tracted to  the  enactment  governing  the 
proceedings   in  such  cases. 

All  property  liable  to  taxation  is  re- 
quired to  be  assessed  to  the  person  or  cor- 
poration owning  it  at  1  o'clock  a.  1£.  on 
the  1st  of  March  of  each  year.  Section 
3586.  L.  0.  L.  When  a  tax  levied  on  per- 
sonal property  becomes  delinquent,  it  is  the 
duty  of  the  tax  collector  to  seize  and  sell, 
in  the  manner  prescribed,  sufficient  of  the 
taxpayer's  goods  and  \;hattels,  if  they  can 
be  found  in  the  county,  to  satisfy  the  de- 
mand. If,  in  the  opinion  of  the  tax  col- 
lector, it  becomes  necessary  to  charge  the 
tax  on  personal  property  against  real  es- 
tate,  in  order  that  such  tax  may  be  col- 


N.  W.  594.  But  see  infra  for  cases  holding 
that  an  action  will  lie  where  no  other  rem- 
edy exists. 

More  often,  however,  the  rule  is  stated  in 
the  more  guarded  form  that  wh^re  the  stat- 
ute which  creates  the  tax  or  liability  pro- 
vides a  special  remedy .  for  its  collection, 
that  remedy  is  exclusive,  and  an  action 
does  not  lie  for  the  recovery  of  the  tax;  or, 
as  the  rule  is  sometimes  stated,  when  the 
statute  undertakes  to  provide  remedies,  and 
those  given  do  not  embrace  an  action  at 
law,  a  common-law  action  for  the  recovery 
of  the  tax  as  a  debt  will  not  lie.  Monte- 
zuma Valley  Water  Supply  Co.  v.  Bell,  20 
Colo.  175,  36  Pac.  1102;  Bergerman  Bros.  v. 
Beerbohm,  34  Colo.  118,  81  Pac.  701;  Du 
Bignon  v.  Brunswick,  106  Oa.  317,  32  S.  E. 
102;  Loeber  v.  Leininger,  175  111.  484,  51 
N.  E.  703;  Cedar  Rapids  &  M.  R.  Co.  v. 
Carroll  County,  41  Iowa,  153;  Crawford 
County  V.  Laub,  110  Iowa,  355,  81  N.  W. 
590;  Plymouth  County  v.  Moore,  114  Iowa, 
700,  87  N.  W.  662;  Stafford  County  v.  First 
Nat.  Bank,  48  Kan.  561,  30  Pac.  22;  John- 
ston V.  Louisville,  11  Bush,  527;  Turnpike 
Comrs.  V.  Louisville  &  N.  R.  Co.  8  Ky.  L. 
Rep.  348,  1  S.  W.  671;  Alexandria  v.  Hey- 
man,  35  La.  Ann.  301;  Alexandria  v.  Wil- 
liarriH,  35  La.  Ann.  329;  Detroit  v.  Jepp, 
62  Mich.  458,  18  N.  W.  217;  Staley  v.  Co- 
lumbus Twp.  36  Mich.  38;  Eyke  v.  Lange, 
104  Mich.  26,  63  N.  W.  535;  Faribault  v. 
Misener,  20  Minn.  396,  Gil.  347;  State  v. 
Piazza,  66  Miss.  426,  6  So.  316;  Hinds 
County  V.  Johnston,  —  Miss.  — ,  7  So.  390; 
State  ex  rel.  Hayes  v.  Snyder,  139  Mo.  549, 
41   S.  W.  216;   Ruddock  v.  Gordon,  Quincy 

(Mass.)  58;  Rochester  v.  Gleichauf,  40 
Misc.  446,  82  N.  Y.  Supp.  750;  Gatlinor  v. 
Carteret  County,  92  N.  C.  636,  53  Am.  Rep. 
432;  Mayer  v.  Cincinnati  German  Bldg. 
Asso.  2  Cin.  Sup.  Ct.  Rep.  336;  Reynolds  v. 
Fisher,  43  Neb.  172,  61  N.  W.  695;  Rich- 
ards V.  Clay  County,  40  Neb.  46,  42  Am. 
St.  Rep.  660,  58  N.  W.  694:  Brule  County 
V.  King,  11  S.  D.  294,  77  N.  W..  107 ;  Acme 
Harvesting  Mach.  Co.  v.  Hinkley,  23  S.  D. 
609,  122  N.  W.  482,  21  Ann.  Cas.  743;  Han- 
son Countv  V.  Gray,  12  S.  D.  124,  76  Am. 
St.   Rep.   691,  80  N.   W.   176;    Crismon  v. 
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Reich,  2  Utah,  111;  Marye  v.  Diggs,  98  Va. 
749,  51  L.R.A.  902,  37  S.  E.  315. 

In  the  above  cases  the  statutory  remedies 
provided  were  adequate;  and  while  a  mar 
jority  of  the  cases  intimate  that  ordinary 
legal  proceedings  might  be  resorted  to  in 
case  the  remedies  provided  by  law  are  in- 
adequate or  ineffectual,  it  is  said  in  Fari- 
bault V.  Misener,  20  Minn.  396,  Gil.  347, 
that  although  an  insufficient  and  imprac- 
ticable method  for  the  collection  of  a  tax 
would  be  good  ground  for  an  application  to 
the  legislature  to  provide  a  more  available 
aind  efficient  method,  it  affords  no  basis  for 
the  inference  that  the  legislature  intended 
a  remedy  other  than  that  provided,  however 
inadequate  such  remedy  might  prove. 

A  tax,  general  or  specific,  on  real  estate, 
creates  no  personal  liability  for  the  pay- 
ment of  which  a  judgment  in  personam  can 
be  obtained.  The  real  property  assessed  is 
the  only  property  that  can  be  resorted  to 
and  taken  in  satisfaction  of  the  taxes  levied 
against  the  same.  Grant  v.  Bartholomew, 
57  Neb.  673,  78  N.  W.  314;  Carman  v.  Har- 
ris, 61  Neb.  636,  85  N.  W.  848;  Toy  v.  Mc- 
Hugh,  62  Neb.  820,  87  N.  W.  1059;  Phila- 
delphia Mortg.  &  T.  Co.  V.  Omaha,  63  Neb. 
280,  57  L.R.A.  150,  93  Am.  St.  Rep.  442,  88 
N.  W.  623,  affirmed  on  rehearing  in  66  Neb. 
93,  90  N.  W.  1005;  Beatrice  v.  Wright 
County,  72  Neb.  689,  101  N.  W.  1039 ;  Stew- 
art V.  Allison,  160  Mo.  343,  61  S.  W.  712 ; 
Edmonson  v.  Galveston,  63  Tex.  169. 

And  according  to  the  following  cases,  a 
personal  action  for  the  collection  of  a  de- 
linquent tax  will  not  lie  even  though  the 
statutory  remedies  are  inadequate  or  in- 
effectual :  McLean  County  Precinct  v.  De- 
posit Bank,  81  Ky.  254;  Baldwin  v.  Hewitt, 
88  Ky.  673,  11  S.  W.  803;  Louisville  Water 
Co.  v.  Com.  89  Ky.  244,  6  L.R.A.  69,  12  S* 
W.  300. 

Where  a  precinct  voted  a  tax  in  aid  of  a 
railroad,  and  the  legislative  remedy  for  the 
collection  could  not  be  pursued  because  no 
one  could  be  found  willinj?  to  collect,  it  was 
held  in  McLean  County  Precinct  v.  Deposit 
Bank,  81  Ky.  264,  that  the  chancellor  ex- 
ceeded his  power  in  rendering  a  personal 
judgment  against  the  taxpayer,  and  in  ap- 
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lected,  he  is  required  to  select  some  par- 
ticular tract  of  land  owned  by  the  person 
or  corporation  owing  the  personal  property 
tax,  and  to  note  upon  the  tax  roll,  opposite 
the  description  of  such  tract,  the  tax  on 
the  personal  property,  whereupon  such  tax 
becomes  a  charge  against  the  real  estate, 
and  is  to  be  enforced,  in  case  of  delinquency, 
in  the  same  manner  as  other  real  property 
liens.  Section  3683  L.  0.  L.  All  taxes 
levied  upon  real  property,  including  taxes 
on  personal  property  that  have  been  charged 
against  real  estate,  constitute  liens  upon 
real  property.  Section  .3684  L.  O.  L.  The 
lien  thus  declared  may  be  foreclosed  in  a 
suit  instituted  for  that  purpose,  and  the 
land  subject  thereto  sold  pursuant  to  a  de- 
cree.    Section  3695  L.  0.  L.    If  the  prem- 


ises are  not  redeemed  from  the  sale,  a  deed 
to  the  real  property  must  be  executed  to 
the  purchaser.    Section  3702  L.  O.  L. 

The  foregoing  provisions  are  a  brief  sum- 
mary of  the  mode  prescribed  for  the  collec- 
tion of  the  ratable  portion  levied  by  au- 
thority of  law  upon  property  to  maintain 
the  power  of  the  state,  and  to  enable  it  to 
discharge  its  vHrious  functions.  No  lien 
is  impressed  by  our  statute  upon  personal 
property,  and  if  an  owner  thereof  remove 
it  to  another  county,  or  otherwise  dispose  of 
it  before  his  goods  and  chattels  are  seized 
for  the  payment  of  delinquent  taxes  levied 
upon  that  class  of  property,  and  he  has  na 
real  estate  in  the  county  against  which 
such  taxes  can  be  made  a  lien,  and  no  ac- 
tion can  be  maintained  against  him  to  re- 


pointing  a  collector  of  taxes  for  the  pre- 
cinct. The  court  said:  "If  the  legislation 
in  regard  to  the  collection  of  taxes,  whether 
for  the  purpose  of  affording  revenue  for  the 
state,  or  of  satisfying  a  debt  due  to  a  cor- 
poration by  reason  of  a  county  or  precinct 
subscription,  proves  defective  or  inadequate 
for  that  purpose,  the  remedy  is  not  by  ap- 
plying to  a  court  of  Equity  to  cure  the  de- 
fect, out  the  legislature  under  the  Consti- 
tution can  alone  supply  the  defect  by 
amended  legislation.  Tne  judiciary  has  no 
power  to  levy  taxes  or  to  collect  taxes  when 
the  officer  appointed  to  collect  refuses  to 
do  so;  or  if  no  one  is  appointed  to  collect, 
the  judiciary  is  powerless  to  supply  the  de- 
fect." 

There  are,  however,  authorities  which 
maintain  that  the  summary  methods  pre- 
scribed by  statute  are  not  necessarily  ex- 
clusive, and  that  where  they  are  inadequate 
or  ineffectual  a  personal  action  to  recover 
the  tax  will  lie.  Worthen  v.  Quinn,  62  Ark. 
82,  12  S.  W.  156;  Ryan  v.  Gallatin  County, 
14  111.  78;  Geneva  v.  Cole,  61  III.  397; 
State  V.  Southern  S.  S.  Co.  13  La.  Ann.  497 ; 
Reed  v.  His  Creditors,  39  La.  Ann.  115,  1 
So.  784;  State  v.  Meyer,  41  La.  Ann.  436, 
6  So.  590;  Mercier's  Succession,  42  La.  Ann. 
1135,  11  L.R.A.  817,  8  So.  732;  York  v. 
Goodwin,  67  Me.  260. 

In  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  taxes  can 
be  collected  in  the  ordinary  method  pre- 
scribed for  the  collection  of  taxes;  and  a 
petition  in  an  action  for  the  recovery  of  a 
judgment  on  account  of  the  nonpayment  of 
taxes  does  not  state  a  cause  of  action,  un- 
less the  petition  shows  aflirmatively  that 
such  taxes  could  not  be  collected  in  the 
ordinary  method  provided  by  law.  Doni- 
phan County  V.  Allen,  5  Kan.  App.  122,  48 
Pac.  887. 

So,  in  People  v.  Pico,  20  Cal.  696,  where 
the  statute  authorized  a  civil  action  for  the 
recovery  of  a  tax  only  in  case  the  collector 
should  fail  to  collect  by  reason  of  his  in- 
ability to  find  and  seize  or  sell  the  prop- 
erty belonging  to  the  delinouent,  it  is  held 
that  a  complaint  which  fails  to  make  this 
averment  shows  no  cause  of  action. 
41  L.R.A.(N.S.) 


So,  in  Staley  v.  Columbus  Twp.  36  Mich. 
38,  an  action  can  be  brought  only  in  the  case 
provided  for  by  statute  i.  e,,  where  taxes 
are  returned  unpaid  for  want  of  property 
on  which  to  levy,  it  being  necessary  to  pur- 
sue the  other  statutory  remedies  if  adequate 
and  effectual. 

So,  where  a  statute  provides  remedy  by 
action,  such  action  is  not  maintainable 
where  the  tax  could  have  been  collected  by 
distress  and  that  remedy  is  more  expedi- 
tious and  less  expensive  than  an  action  at 
law.  Bergerman  Bros.  v.  Beerbohm,  34  Colo. 
118,  81  Pac.  701. 

So,  in  Thompson  v.  Gardner,  10  Johns. 
404,  an  action  of  assumpsit  by  a  collector 
to  recover  a  tax,  the  court  in  a  per  curiam 
opinion  said:  "The  remedy  given  by  the 
statute  to  the  collector  is  by  distress,  and 
even  admitting  that  an  action  would  lie,  a 
default  in  not  paying  on  demand  was  nec- 
essary to  be  shown.  It  would  be  an  alarm- 
ing doctrine  to  say  that  a  collector  of  taxes 
might  sue  immediately  eveir  person  upon 
his  assessment  roll  without  first  demanding 
payment  of  the  taxes." 

The  payment  of  taxes  can  be  enforced 
only  by  a  warrant  to  the  collector,  and  not 
by  suit  at  law,  except  where  the  collector 
has  paid  them  or  become  responsible  for 
them,  when  he  may  sue  in  his  own  name. 
Bouck  V.  Kittanning,  1  Am.  L.  Reg.  125. 

In  United  States  v.  Chamberlin,  219  U. 
S.  250,  55  L.  ed.  204,  31  Sup.  Ct.  Rep.  155, 
reversing  84  C.  C.  A.  461,  156  Fed.  881,  13 
Ann.  Cas.  720,  where  it  is  held  that  an  ac- 
tion lies  by  the  United  States  to  recover  the 
amount  of  a  stamp  tax  payable  under  the 
war  revenue  act  of  1898  upon  the  execution 
of  a  conveyance,  the  court  states  that  if  the 
statute  creates  an  obligation  to  pay  the 
tax,  and  does  not  provide  an  exclusive  rem- 
edy, the  action  must  be  regarded  as  well 
brought. 

When  the  tax  collector  is  thwarted  in  his 
efforts  to  seize  and  sell  the  property  by  the 
illegal  acts  of  the  tax  debtor  in  concealing 
and  withholding  the  property  so  that  it 
cannot  be  reached,  the  legislative  depart- 
ment violates  no  constitutional  provision 
when  it  provides  a  judicial  remedy  by  which 
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cover  the  taxes,  the  county,  levying  them 
is  remediless,  and  he  is  not  bearing  his 
share  of  the  public  burden.  No  enactment 
of  this  state  expressly  authorizes  the  bring- 
ing of  an  action  in  such  a  case. 

When  the  levying  of  a  tax  is  prescribed 
by  law,  but  no  provision  is  made  for  col- 
lecting the  burden  thus  imposed,  it  may 
reasonably  be  inferred  that  the  legislature 
intended  that  legal  remedies  available  in 
ordinary  civil  actions  might  be  invoked  for 
enforcing  the  payment.  So,  too,  when  a 
law  places  upon  property  a  lien  as  security 
for  the  payment  of  a  tax,  but  the  enactment 
contains  no  regulation  for  barring  the  equi- 
ty of  redemption,  it  may  fairly  be  deduced 
that  a  suit  is  maintainable  to  foreclose  the 
charge  enjoined.     Cooley,  Taxn.  3d  ed.  17. 


This  rule  of  construction  is  probably  based 
on  the  doctrine  that  when  a  right  is  con- 
ferred by  statute,  a  further  privilege  is  also 
impliedly  granted,  without  which  the  right 
itself  would  be  ineffectual. 

A  statute  formerly  in  force  in  Oregon 
required  the  sheriff,  who  was  the  tax  col- 
lector, to  pay  the  full  amount  of  state  and 
school  taxes  in  gold  and  silver  coin  to  the 
county  treasurer,  and  ordered  the  latter  to 
pay  to  the  state  treasurer  the  state  tax  in 
like  medium  of  exchange.  Several  owners 
of  property  situate  or  held  in  Lane  county, 
insisting  that  the  act  of  Congress  of  Feb- 
ruary 25,  1862  (12  Stat,  at  L.  345),  mak- 
ing United  States  treasury  notes  legal  ten- 
der for  all  "debts,"  etc.,  offered  to  pay  their 
respective  taxes  with  that  kind  of  medium 


the  debtor  may  be  compelled  to  produce  and 
deliver  the  property  in  order  that  the  col- 
lector may  perform  his  constitutional  right 
and  duty.  State  v.  Meyer,  41  La.  Ann.  436, 
6  So.  590. 

So,  in  Delta  ft  Pine  Land  Co.  v.  Adams,  93 
Miss.  340,  48  So.  190,  it  is  held  that  the 
statutory  remedy  for  the  collection  of  taxes 
by  distress  or  sale  is  not  exclusive  of  the 
remedy  bv  action  provided  for  in  another 
section  of  the  same  statute,  whether  back 
taxes  or  current  ones  are  involved;  but  that 
•either  may  be  pursued  without  reference  to 
the  other,  the  remedy  by  action  being  mere- 
ly cumulative  and  additional  to  the  other. 

So  it  is  held  in  State  ex  rel.  Wenneker 
V.  Cummings,  151  Mo.  49,  52  S.  W.  29,  that 
the  state  may  bring  an  action  for  the  re- 
covery of  city  taxes  at  the  relation  of  the 
•collector,  the  act  requiring  suit  for  city 
taxes  to  be  brought  in  the  name  of  the 
city  expressly  providing  that  the  remedy 
provided  thereby  "shall  be  cumulative,  and 
shall  not  in  any  manner  impair  other  meth- 
ods or  provisions  now  existing,  or  which 
may  bfe  hereafter  provided,  for  the  collec- 
tion of  the  same,*'  to  wit,  city  taxes. 

And  in  -Howard  v.  Houston,  59  Tex.  76, 
city  taxes  are  held  recoverable  in  an  ac- 
tion at  law,  the  statute  prescribing  the 
remedy  by  seizure  and  sale  being  cumula- 
tive, and  not  exclusive  of  the  remedy  by  ac- 
tion for  debt,  permitted  by  a  previous  and 
different  act  incorporating  the  city. 

So,  by  statute  the  commonwealth  may 
maintain  an  action  against  a  city  to  recover 
taxes  upon  its  whai?  property,  since  such 
property  cannot  be  seized  and  sold  by  a 
collectinpr  officer.  Com.  v.  Louisville,  20  Sly. 
L.  Rep.  803,  47  S.  W.  865. 

It  18  held  in  State  ▼.  Hirsch  Bros.  16 
Lea,  40,  that  the  remedy  prescribed  by 
statute  for  the  collection  of  a  tax  is  not 
exclusive  of  a  suit  in  equity  to  grant  re- 
lief where  property  was  assessed,  but  not 
fully  bv  reason  of  misrepresentation. 

So  there  are  authorities  which  maintain 
that  the  levy  of  a  municipal  tax  creates  a 
legal  obligation  to  pay  the  asessment  on  the 
part  of  the  taxpayer;  and  that  that  obliga- 
tion may  be  enforced  in  any  ordinary  legal 
41  L.RA.(N.S.) 


proceeding,  notwithstanding  the  law  has 
provided  a  summaxy  method  for  the  collec- 
tion of  taxes.  Oakland  v.  Whipple,  39  Cal. 
112;  Greer  v.  Covington,  83  Ky.  410,  2  S. 
W.  323;  New  Orleans  v.  Day,  29  La.  Ann. 
416;  Dupuy's  Succession,  33  La.  Ann.  258; 
Webber  Lumber  Co.  v.  Shaw,  189  Mass.  366, 
75  N.  E.  640;  State  v.  Memphis  ft  C.  B. 
Co.  14  Lea,  56;  Central  Hotel  Co.  v.  State, 
—  Tex.  Civ.  App.  — ,  117  S.  W.  880;  Mc- 
Craiy  v. .  Comanche,  —  Tex.  Civ.  App.  — , 
34  S.  W.  679;  Cave  v.  Houston,  65  Tex. 
619;  Henrietta  v.  Eustis,  87  Tex.  14,  26 
S.  W.  619;  San  Antonio  v.  Berry,  92  Tex. 
319,  48  S.  W.  496;  OUivier  v.  Houston,  93 
Tex.  201,  54  S.  W.  940,  54  S.  W.  943. 

And  it  is  regarded  in  United  States  t. 
Pacific  R.  Co.  4  Dill.  66,  Fed.  Cas.  No. 
15,983,  immaterial  what  the  obligation  of 
the  citizen  to  pay  his  taxes  may  &  called; 
it  is  very  clearly  an  obligation  enforceable 
by  the  courts. 

In  Marshall  County  v.  Knoll,  102  Iowa, 
573,  69  N.  W.  1146,  71  N.  W.  571,  where  it 
held  that  the  mulct  law  tax  on  liquor  deal- 
ers creates  a  personal  liability  enforceable 
by  an  ordinary  action,  although  the  law 
provides  for  a  lien  upon  and  sale  of  the 
property  used  in  the  business  for  the  pay- 
ment of  the  tax,  whether  an  ordinary  tax 
may  be  collected  by  an  ordinary  action  is 
left  undecided.  In  a  per  curiam  opinion  it 
was  said  in  this  case:  "We  are  not  to  be 
regarded  as  holding  that  an  ordinary  prop- 
erty tax  may  be  recovered  by  an  action  at 
law,  and  so  far  as  our  original  opinion  in 
this  case  could  have  been  construed  as  au- 
thority for  that  rule,  it  is  modified,  and  the 
question  in  regard  to  the  right  to  maintain 
such  an  action  is  left  undetermined.'*  And 
the  holding  "in  Dubuque  v.  Illinois  C.  R. 
Co.  39  Iowa,  60,  that  the  payment  of  a 
property  tax  might  be  enforced  by  an  ordi- 
nary action,  .  .  .  was  in  fact  merely 
the  opinion  of  two  of  the  four  judges  who 
then  constituted  this  court,  and  is  not  there- 
fore of  any  force  as  a  precedent.  In  Bur- 
lington V.  Burlington  ft  M.  R.  Co.  41  Iowa. 
139,  the  right  to  enforce  the  payment  of 
an  ordinary  tax  by  an  action  at  law  was 
again  referred  to,  but  not  decided." 
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of  exchange,  but,  the  sheriff  refusing  to  re- 
ceive it,  they  instituted  mandamus  proceed- 
ings to  compel  him  to  accept  such  payment, 
and  it  was  held  that  state  taxes  were  not 
"debts"  within  the  meaning  of  the  Federal 
statute  relied  upon.  Whiteaker  v.  Haley,  2 
Or.  128. 

Thereafter  the  county  treasurer  of  Lane 
county  tendered  to  the  state  treasurer  Unit- 
ed States  treasury  notes  in  payment  of  the 
taxes  due  from  that  county;  but,  the  offer 
having  been  rejected,  an  action  was  insti- 
tuted by  the  state  against  that  county  to 
recover,  as  its  portion  of  the  public  burden, 
$5,460.96  ''in  gold  and  silver  coin."  The 
cause  having  been  tried,  an  appeal  from  the 
judgment  was  taken  to  this  court,  which 
held  that  a  recovery  could  be  had  in  the 


specie  demanded  The  opinion  in  that  case, 
if  any  were  announced,  is  not  published  in 
our  reports.  From  the  judgment  thus  ren- 
dered, a  writ  of  error  was  taken  to  the  Su- 
preme Court  of  the  United  States,  which  af- 
firmed the  determination  taken  up  for  re- 
view, and  held  that  the  act  of  Congress 
making  United  States  notes  legal  tender  for 
"debts"  had  no  reference  to  taxes  imposed 
by  state  authority.  Lane  Couni^  v.  Ore- 
gon, 7  Wall.  71,  19  L.  ed.  101.  In  deciding 
that  case,  Mr.  Chief  Justice  Chase  adopts- 
language  from  the  case  of  Shaw  v.  Peckett, 
26  Vt.  482,  486,  where  it  is  said:  "The 
assessment  of  taxes  does  not  create  a  debt 
that  can  be  enforced  by  suit,  or  upon  which 
a  promise  to  pay  interest  can  be  implied. 
It  is  a  proceeding  in  invitum."     The  rule 


Where  a  statute  imposes  taxes,  but  makes 
no  provision  for  their  collection,  it  may  be 
presumed  that  the  legislature  contemplated 
the  enforcement  of  taxes  assessed  against 
an  individual  by  the  ordinary  remedies,  and 
consequently  assumpsit  or  debt  will  lie  for 
their  recovery.  Winter  v.  Montgomery,  79 
Ala.  481;  State  v.  Fleming,  112  Ala.  179, 
20  So.  846;  Anniston  v.  Southern  R.  Co. 
112  Ala.  667,  20  So.  916;  Territory  v.  Rey- 
burn,  McCahon  (Kan.)  134;  State  v.  New 
York,  N.  H.  &  H.  R.  Co.  60  Conn.  326,  22 
Atl.  765;  Stafford  County  v.  First  Nat. 
Bank,  48  Kan.  661;  30  Pac.  22;  Irwin's 
Succession,  33  La.  Ann.  63;  State  ex  rel. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Sever- 
ance, 55  Mo.  378;  Jefferson  v.  McCarty,  74 
Mo.  65;  State  ex  rel.  Ziegenheim  v.  Titt- 
mann,  103  Mo.  653,  16  S.  W.  936;  State  v. 
Piazza,  66  Miss.  426,  6  So.  316;  Humboldt 
County  V.  Lander  County,  24  Nev.  461,  66 
Pac.  228;  State  v.  Williams,  8  Tex.  384; 
Houston  &  T.  C.  R.  Co.  v.  State,  39  Tex. 
149. 

As  a  summary  of  the  above  rules,  it  may 
be  said  that  those  cases  which  hold  that 
suit  cannot  be  maintained  to  collect  taxes 
and  obtain  judgment  against  the  taxpayer 
rest  upon  the  conclusion  reached  that  such 
tax  does  not  constitute  a  personal  liability, 
but  is  a  charge  upon  the  property  assessed. 
It  is  not  denied  that  the  right  to  sue  could 
be  conferred  by  law,  but  it  is  held  that  it 
does  not  exist  without  express  authority. 
If,  therefore,  the  law  makes  the  tax  a  per- 
sonal obligation  of  the  taxpayer,  it  is  fair- 
ly within  all  the  authorities  that  a  right 
to  sue  would  exist  in  favor  of  the  state  or 
municipal  corporation  entitled  by  the  stat- 
ute to  exact  the  payment  of  such  taxes,  and 
unless  another  remedy  is  given  which  is  ex- 
clusive in  character. 

In  the  following  cases  the  right  to  bring 
a  personal  action  to  collect  a  tax  was  as- 
sumed, or  was  expressly  authorized  by  stat- 
ute, the  action  turning  upon  a  question  of 
jurisdiction,  evidence,  pleading,  or  some 
other  ground,  the  discussion  of  which  would 
be  out  of  the  scope  of  this  note:  Southern 
R.  Co.  V.  State,  160  Ala.  627,  43  So.  718;  i 
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Territory  v.  Gaines,  11  Ariz.  270,  93  Pac. 
281;   Sacramento  County  v.  Central  P.  R. 
Co.  61  Cal.  260;  San  Luis  Obispo  County  ▼. 
White,  91  Cal.  432,  24  Pac.  864,  27   Pae. 
766;   Los  Angeles  County  v.  Ballerino,  99 
Cal.  693,  32  Pac.  681,  34  Pac.  329;   State 
V.  Travelers'  Ins.  Co.  70  Conn.  690,  66  Am. 
St.  Rep.  138,  40  Atl.  466;  Smith  v.  People,. 
3  111.  App.  380;  Andrews  v.  People,  75  111. 
606;   Sanderson  v.  La  Salle,   117   111.   171, 
7  N.  E.  114;   Dalby  v.  People,  124  111.  66, 
16  N.   E.   224;    Carrington  v.  People,   19& 
111.  484,  63  N.  E.  163;   Thomburg  v.  Car- 
dell,  123  Iowa,  313,  95  N.  W.  239,  98  N. 
W.    791;    Shearer   v.    Citizens'   Bank,    129 
Iowa,   664,   106   N.  W.   1025;   McCrary  v. 
Lake  Ci^  Electric  Light  Co.  139  Iowa,  648, 
117  N.  W.  964;   New  Orleans  v.  Wood,  34 
La.  Ann.   732;   Foxcroft  v.  Straw,  86  Me. 
76,   29   Atl.   961;    Foxcroft   v.   Piscataquis 
Valley  Campmeeting  Asso.  86  Me.  78,  29 
Atl.   961;   Mason  ▼.   Belfast  Hotel   Co.  89 
Me.  384,  36  Atl.  624;  State  ex  rel.  Wyatt 
V.  Hoyt,  123  Mo.  348,  27  S.  W.  382;  Com. 
v.  Commonwealth  Bank,  22  Pick.  176;  Rich- 
ardson ▼.  Boston,  148  Mass.  508,  29  N.  E. 
166;  Harrington  v.  Glidden,  179  Mass.  486, 
88  Am.  St.  Rep.  613,  61  N.  E.  54;  Boston 
V.  Turner,  201  Mass.  190,  87  N.  E.  634; 
New  York  v.  Dietz,  66  Misc.  628,  123  N.  Y. 
Supp.  1072;   Rochester  v.  Bloss,  100  App. 
Div.  126,  91  N.  Y.  Supp.  642;  New  York  v. 
Matthews,  180  N.  Y.  41,  72  N.  E.  629;  To- 
ledo Bridge  Co.  v.  Yost,  22  Ohio  C.  C.  376, 
12  Ohio  C.  D.  448;  Hull  v.  Alexander,  69 
Ohio   St.    75,   68   N.   E.   642;    Gillespie  T. 
Sefrin,  1  Chester,  Co.  Rep.  61. 

So,  there  must  be  a  compliance  with  the 
statute  conferring  the  right  of  action.  Thus, 
no  action  lies  for  the  recovery  of  a  tax  un- 
til an  assessment  is  made  as  provided  by 
law.  People  v.  Hastings,  29  Cal.  449; 
Worthington  v.  Whitman,  67  Iowa,  190,  26 
N.  W.  124;  Judy  v.  National  State  Bank, 
133  Iowa,  252,  110  N.  W.  606;  Louisville 
&  N.  R.  Co.  V.  Com.  1  Bush,  250;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Morristown, 
—  Tenn.  — ,  35  S.  W.  771 ;  Clegg  v.  State*. 
42  Tex.  605. 

Nor  will  an  action  lie  where  the  property 
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that  a  tax  levied  on  property  for  the  main- 
tenance of  government  is  not  a  debt  has 
become  well  established.  Cooley,  Tazn.  3d 
ed.  17;  I  Desty,  Tazn.  §  6;  27  Am.  k  Eng. 
Snc  Law,  2d  ed.  580;  37  Cyc.  710. 

A  contrariety  of  judicial  utterance  exists 
regarding  the  right  to  maintain  a  suit  or 
an  action  to  recover  delinquent  taxes,  when 
the  statute  commanding  the  levy  prescribes 
the  remedy  to  enforce  the  collection.  Thus, 
notwithstanding  the  organic  law  of  Louisi- 
ana of  1879,  art.  210,  declared  that  delin- 
quent taxes  should  be  collected  "without 
suit"  by  a  sale  of  the  property  on  which 
the  tax  was  levied,  it  was  ruled  that  a 
valid  claim  against  a  decedent's  estate 
might  be  made  by  a  municipal  corporation 
for   the  payment  of  delinquent  taxes;   the 


court  holding  that  the  award  was  not  a 
judgment,  but  the  allowance  of  a  legal  de- 
mand, which  was  to  be  paid  in  due  course 
of  administration.  Mercier's  Succession,  42 
La.  Ann.  1135,  8  So.  732,  11  L.R.A.  817.  In 
the  notes  to  that  case,  the  authorities  are 
collated  setting  forth  the  determinations 
of  courts  in  favor  of  and  opposed  to  the 
maintenance  of  a  suit  or  an  action  to  re- 
cover delinquent  taxes.  See  also  the  case 
of  State  V.  Georgia  Co.  112  N.  C.  34,  19 
L.R.A.  486,  17  S.  E.  10. 

Since  a* tax  levied  upon  property  is  not 
a  debt,  the  burden  imposed  by  law  for  the 
support  of  government  is  not  a  sum  of  mon- 
ey due  or  owing  by  agreement;  and  hence 
there  exists  no  concord  of  understanding 
or   intention  between  the  taxpayer  and  a 


taxed  was  not  offered  for  sale  as  required 
by  statute.  People  v.  Ballerino,  99  Cal. 
598,  34  Pac.  330. 

Nor  will  an  action  of  debt  lie  to  recover 
taxes  due  on  forfeited  property,  without 
psoof  of  the  levy  of  a  valid  tax,  and  that  it 
is  due  on  forfeited  property.  Ohio  &  M.  K 
Co.  V.  Highway  Comrs.  117  111.  279,  7  N. 
£.  663. 

So  a  personal  action  to  recover  taxes  on 
forfeited  property  lies  only  against  the 
owner  of  the  property  on  the  Ist  day  of 
May  in  the  year  the  tax  was  levied.  Big- 
gins V.  People,  96  111.  381;  People  v.  Win- 
kelman,  95  111.  412. 

And  where  statute  allows  action  for  per- 
sonal taxes  whenever  they  are  returned  un- 
paid by  the  town  treasurer,  the  treasurer's 
warrant  for  their  collection  must  be  ex- 
hausted before  suit.  McCallum  v.  Bethany 
Twp.  42  Mich.  467,  4  N.  W.  164. 

But,  unless  his  authority  is  kept  alive  or 
renewed  by  a  new  warrant  as  provided  by 
statute,  a  township  treasurer  cannot  sue 
for  the  amount  of  a  tax  after  the  expiration 
of  his  warrant  for  collection.  Putnam  v. 
Fife  Lake  Twp.  45  Mich.  125,  7  N.  W.  699. 

So  an  action  by  a  county  will  not  lie  to 
recover  the  amount  of  a  tax  which  ought 
to  have  been  paid,  on  property  fraudulently 
concealed   from   the   assessor   by   the   tax- 

fayer.  Appanoose  County  v.  Vermilion,  70 
owa,  365,  30  N.  W.  616.  The  above  is  not 
a  suit  to  recover  a  tax,  because  the  amount 
claimed  was  never  levied  as  a  tax.  It  is  in 
the  nature  of  an  action  by  the  county  for 
an  alleged  fraud  upon  the  revenue  laws  of 
the  state. 

Under  the  general  statutes  a  collector  can- 
not maintain  an  action  to  recover  city  taxes 
assessed  to  a  mortgagor  in  possession, 
against  a  mortgagee  who  has  entered  there- 
on and  foreclosed  his  mortgage  after  the 
lien  created  by  the  statute  has  expired. 
Sherwin  v.  Boston  Five  Cents  Sav.  Bank, 
137  Mass.  444. 

Under  statutes  providing  that  taxes  as- 
sessed shall  become  at  once  a  debt  to  the 
township,  and  making  the  supervisor  the 
agent  of  the  township  for  bringing  suits, 
41  L.R.A.(N.S.) 


the  township,  under  the  authority  of  its 
supervisor,  may  bring  an  action  at  law  to 
enforce  payment  of  taxes  which  its  treas- 
urer has  failed  to  collect.  Bangor  Twp.  v. 
Smith  Transp.  Co.  112  Mich.  601,  71  N. 
W.  143.  And  it  is  held  in  Menominee  v. 
S.  K.  Martin  Lumber  Co.  119  Mich.  201,  77 
N.  W.  704,  that  assumpsit  by  a  city  is 
maintainable  against  the  owner  of  property 
to  recover  taxes  thereon,  though  the  assess- 
ment by  mistake  is  made  in  the  name  of 
one  other  than  the  owner,  the  court  dis- 
tinguishing Laketon  Twp.  v.  Akeley,  74 
Mich.  696,  42  N.  W.  165,  relied  on  by  de- 
fendant, where  it  is  held  that  an  action  will 
not  lie  except  against  the  person  assessed, 
the  statute  being  express  that  when  suit  is 
brought  directly  to  recover  the  tax,  it  must 
be  brought  against  the  person  to  whom  it  is 
assessed. 

In  McLean  v.  Myers,  134  N.  Y.  480,  32 
N.  E.  63,  reversing  26  Jones  &  S.  337,  11 
N.  Y.  Supp.  635,  it  is  held  that  under  stat- 
ute authorizing  an  action  to  recover  a  tax 
duly  imposed  for  personal  property  upon 
any  person  or  corporation  in  the  city  and 
county  of  New  York,  the  receiver  of  taxes 
may  bring  a  personal  action  against  a  non- 
resident to  recover  taxes  upon  stock  held 
in  a  bank  located  in  said  city.  The  court 
said:  "There  is  nothing  in  §  863  indicat- 
ing an  intention  to  expressly  exclude  such 
assessments  from  the  remedy  therein  pro- 
vided, and  we  do  not  think  that  they  should 
be  excluded  by  implication  as  there  is  no 
apparent  reason  for  it.  There  is  greater 
need  of  the  remedy  in  the  case  of  nonresi- 
dents, because  absence  from  the  city  makes 
the  enforcement  of  the  tax  difficult.  We 
think  that  the  language  used  confers  a  gen- 
eral ripfht  of  action  m  peraonam  to  collect 
taxes  imposed  for  personal  property,  and 
that  if  the  legislature  had  intended  to  ex- 
cept a  single  class  from  the  operation  of 
the  section,  it  would  have  done  so  In  ex- 
press terms." 

But  in  New  York  v.  McLean,  170  N.  Y. 
374,  63  N.  E.  380,  affirming  57  App.  Div. 
601,  68  N.  Y.  Supp.  606,  an  action  by  the 
city   to   recover   from   a   resident   of   New 
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municipality  regarding  their  respective 
rights  and  duties,  from  which  can  be  im- 
plied a  promise  that  forms  the  basis  of 
an  action  of  assumpsit. 

Upon  principle,  we  conclude  that,  as  our 
statute  prescribes  the  manner  of  collecting 
delinquent  taxes  levied  on  personal  prop- 
erty, the  maxim,  Expreaaio  uniua  eat  ex- 
clusio  alteriua,  governs,  making  the  remedy 
exclusive.  27  Am.  k  £ng.  Enc.  Law,  2d  ed. 
783;  37  C^c.  1241.  From  this  conclusion, 
it  necessarily  follows  that  after  the  levy 
of  a  tax  on  goods  and  chattels,  and  before 
their  seizure  to  satisfy  the  demand,  if  the 
taxpayer  removes  to  another  county  his 
personal  property,  or  otherwise  disposes  of 
it,  no  action  can  be  maintained  against 
him  for  the  recovery  of  his  share  of  the 


public  burden,  and  the  county  levying  the 
tax  is  remediless,  if  he  has  no  real  estate 
against  which  such  tax  can  be  charged. 
Legal  remedies  cannot  be  created  ess  neoea- 
eitate  ret  by  courts,  when  no  mode  of  pro- 
cedure is  prescribed  by  law,  but  relief  for 
the  correction  of  the  evil  must  be  sought 
from  the  lawmaking  department  of  the 
state. 

Believing  that  the  conclusions  of  law 
made  by  the  trial  court  were  properly  de- 
ducible  from  the  findings  of  fact,  the  judg- 
ment is  affirmed. 

Burnett,  J.,  having  heard  this  cause  in 
the  lower  court,  took  no  part  at  the  trial 
or  in  the  oonsideration  hereof. 


Jersey  a  tax  on  stock  held  by  him  in  a  New 
York  bank,  the  defendant  contended  that 
the  assessing  officers  of  the  city  had  no 
jurisdiction  or  authority  to  impose  upon 
him,  while  a  nonresident,  any  personal  lia- 
bility by  such  assessment,  and  that,  al- 
though the  city  possessed  authority  to  en- 
force its  payment  by  a  lien  upon  and  sale 
of  the  stock,  yet  it  had  no  power  or  au- 
thority to  enforce  it  by  an  action  for  the 
recovery  of  a  personal  judgment.  The 
court,  construing  a  statute  identical  with 
that  involved  in  McLean  v.  Myers,  supra, 
upheld  defendant's  contention,  saying:  "It 
seems  obvious  that  in  adopting  this  stat- 
ute the  legislature  intended  not  to  exceed 
the  proper  limitations  of  legislation  by 
attempting  to  oonfer  upon  courts  juris- 
diction of  either  persons  or  property  not 
within  the  boundaries  of  the  state.  If 
this  conclusion  is  correct,  it  follows  that  th<B 
plaintiff  had  no  authority,  by  virtue  of  the 
statute  of  the  United  States  or  the  stat- 
utes of  this  state,  so  far  as  they  have  been 
considered,  to  enforce  the  payment  of  a 
tax  as  a  personal  liability  against  a  non- 
resident of  the  state,  although  he  had 
personal  property  within  it  which  was  sub- 
ject to  assessment  and  taxation." 

A  tax  on  land  when  imposed  becomes  a 
debt  of  the  taxpayer,  for  which  a  suit  may 
be  brought  as  upon  any  other  debt.  Nash- 
ville V.  Cowan,  10  Lea,  209. 

So  an  action  of  debt  may  be  maintained 
against  the  administrator  of  an  insolvent 
to  recover  taxes  assessed  previous  to  his 
death,  without  having  laid  the  claim  there- 
for before  the  commissioners  of  insolvency 
appointed  upon  said  estate,  preferred  claims 
not  being  required  to  be  proved  by  such 
commissioners.  Bulfinch  v.  Benner,  64  Me. 
404. 

So,  under  a  statute  imposing  a  personal 
liability  upon  a  fiduciary  for  taxes  on 
lands  and  improvements  of  which  he  has 
the  manapement,  or  of  which  he  enjoys 
the  rents,  income,  and  profits  by  occupying 
the  same,  a  personal  judgment  may  be 
rendered  against  an  executor  for  tax  bills 
on  the  lands  of  his  decedent,  the  rents  and 
profits  of  which  the  executor  has  collected. 
41  L.R.A.(N.S.) 


Louisville  v.  Robinson,  119  Ky.  908,  85  S. 
W.  172. 

But  in  Augusta  v.  North,  57  Me.  392, 
2  Am.  Rep.  65,  plaintiffs  seek  to  enforce 
the  collection  of  a  tax,  notwithstanding  an 
express  statutory  prohibition,  on  the  gronpd 
that  a  tax  duly  assessed  is  a  debt  within 
the  meaning  of  the  state  constitutional  pro- 
vision which  prohibits  the  legislature  from 
passing  any  law  impairing  the  obligation 
of  contracts.  The  court  holds,  however,  that 
a  tax  duly  assessed  is  not  a  debt,  stating 
that  it  would  not  enforce  a  tax  which  the 
statute  decrees  should  not  be  enforced. 

An  apportionment  procured  by  a  col- 
lector at  the  request  of  a  person  interested 
in  real  estate  will  support  an  action  by  the 
collector  in  his  own  name  to  recover  the 
tax,  as  upon  an  express  promise  to  pay. 
Burr  V.  Wilcox,  13  Allen,  269. 

So,  in  Galusha  v.  Wendt,  114  Iowa,  597, 
87  N.  W.  512,  a  statute  authorizing  an  ac- 
tion to  recover  a  tax  on  property  withheld, 
overlooked,  or  not  listed,  is  held  retro- 
active, and  applicable  to  property  omitted 
from  assessment  previous  to  uie  passage  of 
the  act. 

It  is  held  in  Freetown  v.  fish,  123  Mass. 
355,  that  a  town  can  collect  taxes  in  suit 
of  the  heirs  at  law  in  the  modes  provided 
by  statute;  but  there  is  no  provision  by 
which  towns,  having  assessed  the  taxes 
upon  an  accumulating  fund  to  the  heirs  at 
law,  or  other  person  beneficially  interested, 
can  recover  them  from  the  trustees.  A  bill 
in  equity  cannot  therefore  be  maintained. 

According  to  Rochester  v.  Rochester  R. 
Co.  109  App.  Div.  638,  96  N.  Y.  Supp.  152, 
modified  in  187  N.  Y.  216,  79  N.  E.  1010, 
the  statute  gives  the  city  the  right  to  col- 
lect by  an  action  taxes  previously  levied, 
and  the  plaintiff  may  obtain  the  benefit 
of  such  an  act  in  an  action  which  was  com- 
menced before  the  act  took  effect. 

As  to  personal  liability  of  property  own- 
er to  pay  assessments  for  local  improve- 
ments, see  notes  to  Ivan  hoe  v.  Enterprise,  35 
L.R.A.  58:  Brookings  v.  Natwick,  18  L.R.A. 
(N.S.)  1259;  and  Bangor  v.  Peirce.  29 
L.R.A.(N.S.)  770.  J.  D.  C, 
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V. 

W.  G.  LACROIX  et  al./  Appts. 

(119  Minn.  145,  137  N.  W.  417.) 

EMdenoe  —   Talidity   of  ordinance   ~ 
purpose  of  passage  —  admissions. 

1.  For  the  purpose  of  determining  the 
validity  of  a  general  ordinance  relating 
to  the  good  order  and  government  of  a 
village,  it  is  error  to  receive  in  evidence 
admissions  by  individuals  of  the  village 
council  that  the  motive  in  enacting  the 
ordinance  was  to  accomplish  a  nonpermis- 
Bible  or  unlawful  end. 

Same  —  reasonableness  of  license  fee  — 
quality  of  show. 

2.  In  determining  whether  a  license  fee 
of  $200  per  annum  tor  a  permanent  moving- 
picture  show  is  unreasonable,  evidence  may 
properly  be  received  as  to  the  character 
and  number  of  the  inhabitants  of  the  vil- 
lage, its  situation,  the  general-  character 
of  the  exhibitions  of  the  kind  in  question 
in  similar  villages,  the  crowds  attracted, 
and  the  need  of  police  surveillance;  but 
held,  that  in  this  case  it  was  error  to  re- 
ceive evidence  of  the  kind  of  exhibitions 
carried  on  by  these  plaintiffs,  and  to  con- 
sider the  good  quality  thereof  as  control- 
ling on  the  question  of  the  reasonablenesb 
of  this,  a  general  ordinance,  fixing  a  license 
fee  for  all  who  might  conduct  moving-pic- 
ture shows  in  the  village. 

liicense  —  fee  —picture  show  —  reason- 
ableness. 

3.  The  license  fee  mentioned  for  a  perma- 
nent moving-picture  show  in  a  village  of 
1,000  inhabitants  is  held  not  so  excessive  as 
to  clearly  manifest  either  a  purpose  to  tax 
or  prohibit  under  the  guise  of  license;  such 
business  being  one  which  is  liable  to  degen- 
erate, is  likely  to  require  considerable  police 
surveillance,  and  which  is  of  a  kind  wherein 
regulation  and  restraint  may  be  imposed 
in  the  amount  of  the  license  fee  itself. 

Injunction  —  violation  of  ordinance. 

4.  Injunction  is  not  the  appropriate  rem- 
edy available  to  a  village  in  case  of  vio- 
lations of  its  general  ordinances. 

(August  9,  1912.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Itasca  County  in 
complainants'  favor  in  a  suit  to  enjoin  de- 
fendants from  prosecuting  complainants  for 

Headnotes  by  Holt,  J. 


conducting  a  moving-picture  show  without 
a  license  in  the  village  of  Deer  River.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thwing:  A  Rossman  for  appel- 
lants. 

Messrs.  Spear  A  Stone,  for  respondents: 

The  ordinance  is  void  because  it  is  unrea- 
sonable, oppressive,  and  intended  for  reve- 
nue. 

2  Abbott,  Mun.  Corp.  pp.  1343,  1345; 
Scranton  v.  Straff,  28  Pa.  Super.  Ct.  258; 
Chicago  ft  A.  R.  Co.  v.  Carlinville,  103  111. 
App.  251;  Evison  v.  Chicago,  St.  P.  M.  k 
0.  R.  Co.  45  Minn.  370,  11  L.R.A.  434,  48 
N.  W.  6;  Scott  V.  Sandford,  19  How.  393, 
15  L.  ed.  691;  28  Cyc.  390;  People  v.  Arm- 
strong, 73  Mich.  288,  2  L.R.A.  721,  16  Am. 
St.  Rep.  578,  41  N.  W.  275;  Bessette  v. 
People,  193  111.  334,  56  L.R.A.  558,  62  N. 
£.  215;  Chaddock  v.  Day,  75  Mich.  527,  4 
L.R.A.  809,  13  Am.  St.  Rep.  468,  42  N.  W. 
977;  State,  North  Hudson  County  R.  Co. 
Prosecutors,  v.  Hoboken,  41  N.  J.  L.  71; 
State,  Nicoulin,  Prosecutor,  v.  Lowery,  49- 
N.  J.  L.  391,  2  Atl.  513;  Tiedeman,  Mun. 
Corp.  §  151;  State,  Pennsylvania  R.  Co. 
Prosecutor,  v.  Jersey  City,  47  N.  J.  L.  286; 
Philadelphia  v.  Western  U.  Teleg.  Co.  32 
C.  C.  A.  246,  60  U.  S.  App.  398,  89  Fed. 
454;   State  v.  Chamberlain,  112  Minn.  62, 

30  L.R.A.(N.S.)  336,  127  N.  W.  444,  21 
Ann.  Cas.  679;  State  v.  Penny,  42  Mont. 
118,  31  L.R.A.(N.S.)  1155,  111  Pac.  727; 
Waters  v.  Leech,  3  Ark.  110;  Dunham  v. 
Rochester,  6  Cow.  462;  Brooks  v.  Mangan, 
86  Mich.  576,  24  Am.  St.  Rep.  137,  49  N. 
W.  633;  Carrollton  v.  Bazzette,  159  111.  284, 

31  L.R.A.  522,  42  N.  £.  837;  Sipe  v. 
Murphy,  49  Ohio  St.  536,  17  L.R.A.  184, 
31  N.  E.  884;  State  v.  Moore,  113  N.  C. 
697,  22  L.R.A.  472,  18  S.  E.  342;  State  v. 
Finch,  78  Minn.  118,  46  L.R.A.  437,  80  N. 
W.  856;  St.  Paul  v.  Traeger,  25  Minn.  248, 
33  Am.  Rep.  462;  Mankato  t.  Fowler,  32 
Minn.  364,  20  N.  W.  361. 

The  village  has  no  power  to  prohibit  the 
motion-picture  theater  under  the  guise  of 
regulation. 

State  y.  Cooke,  24  Minn.  247,  31  Am. 
Rep.  344;  Morton  v.  Macon,  111  Ga.  162, 
50  L.R.A.  485,  36  S.  E.  627;  21  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  790;  Schwuchow  v.  Chi- 
cago, 68  111.  444;  Price  v.  People,  193  HI. 
114,  65  L.R.A.  588,  86  Am.  St.  Rep.  306, 
61  N.  E.  844;  State  v.  Moore,'  113  N.  C. 
697,  22  L.R.A.  472,  18  So.  342;  Garfinckle 


Note.  —  Generally  as  to  regulations  af- 
fecting moving  pictures,  see  note  to  State 
ex  rel.  Ebert  v.  Loden,  40  L.R.A.(N.S.)  193. 

The  question  as  to  the  amount  of  a  license 
fee  as  affecting  the  validity  of  the  license 
is  considered  with  reference  to  licenses  to 
money  brokers,  in  the  note  to  Louisville  v. 
41  L.R.A.(N.S.)  47 


Pooley,  25  L.R.A.(N.S.)  583;  with  refer- 
ence to  licenses  to  telegraph  and  telephone 
companies,  in  the  note  to  Troy  ▼.  Western 
U.  Teleg.  Co.  27  L.R.A.(N.S.)  627;  and 
with  reference  to  licenses  to  peddlers,  in 
the  note  to  People  use  of  State  Bd.  of 
Health  v,  Wilson,  3$  L,R,A.(N,S,)  J074. 


738 


MINNESOTA   SUPREME   COURT. 


AuOb, 


V.  Sullivan,  37  Wash.  660,  80  Pac.  188; 
Re  Quong  Woo,  7  Sawy.  526,  13  Fed.  229; 
Carrollton  v.  Bazzette,  159  111.  284,  31 
L.R.A.  522,  42  N.  E.  837;  Sipe  v.  Murphy, 
49  Ohio  St.  536,  17  L.R.A.  184,  31  N.  E. 
884;  State,  Muhlenbrinck,  Prosecutor,  t. 
Long  Branch,  42  N.  J.  L.  364,  36  Am. 
Rep.  618;  Chaddock  t.  Day,  76  Mich.  527, 
4  L.R.A.  809,  13  Am.  St.  Rep.  468,  42  N. 
W.  977;  State  v.  Chicago,  M.  &  St.  P.  R. 
Co.  114  Minn.  122,  33  L.RJ^.(N.S.)  494, 
130  N.  W.  545,  Ann.  Cas.  1912B,  1030; 
State  y.  Finch,  78  Minn.  118,  46  hJSLA. 
437,  80  N.  W.  856. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

At  the  suit  of  plaintiffs  the  court  en- 
joined the  defendants,  as  officers  of  the  vil- 
lage of  Deer  River,  from  prosecuting  plain- 
tiffs for  conducting  a  moving-picture  show 
without  a  license  in  the  village.  The  de- 
fendants appealed  from  the  judgment. 

Under  the  statute  empowering  village 
'  councils  "to  prevent  or  license  and  regulate 
the  exhibition  of  circuses,  theatrical  per- 
formances, or  shows  of  any  kind,"  the  vil- 
lage council  of  Deer  River,  a  village  of  about 
1,000  inhabitants,  duly  passed  an  ordinance 
fixing  a  license  fee  of  $200  per  annum  for 
"every  permanent  theater,  theater  comique, 
vaudeville  theater,  electric  theater,  variety 
show,  moving-picture  show,  or  other  show 
of  a  similar  nature."  The  fee  prior  thereto 
had  been  $20  per  annum.  Plaintiffs  are  the 
owners  of  a  leasehold  in  a  building  in  the 
village  wherein  they  conduct  a  permanent 
picture  show.  Although  they  applied  for  a 
license,  they  refuse  to  pay  the  fee  fixed  by 
the  ordinance.  For  running  the  show  with- 
out a  license,  plaintiffs  have  been  subjected 
to  unsuccessful  criminal  prosecutions,  and 
these  defendants  threaten  to  continue  to 
prosecute  them.  The  prosecutions  have  af- 
fected plaintiff's  business  injuriously,  and 
interfere  with  their  enjoyment  of  the  lease- 
hold mentioned.  The  court  also  found  that 
plaintiffs  always  conducted  the  picture  show 
in  a  quiet,  orderly,  and  inoffensive  way, 
and  that  it  has  always  been  of  a  clean, 
moral,  and  instructive  nature,  and  that  no 
disturbance  or  disorder  of  any  kind  has 
ever  occurred;  that  the  expenses  of  con- 
ducting the  show,  including  therein  a  fair 
living  for  the  one  who  runs  it,  equal  the 
receipts;  that  it  could  not  be  carried  on  if 
the  license  fee  fixed  is  exacted;  and  the 
ordinance  was  held  unreasonable,  excessive, 
prohibitive,  adopted  for  revenue,  and  in- 
valid. In  the  answer  defendants,  in  addi- 
tion to  a  denial  of  the  invalidity  of  the 
ordinance,  attempted  to  set  up  a  counter- 
action asking  that  plaintiffs  be  enjoined 
from  operating  \\^e\T  ahow  untU  they  pai4 
41  L,R.A.(N.S.)j 


for  and  obtained  a  license.  The  court  sus- 
tained plaintiffs'  demurrer  to  defendants' 
cause  of  action. 

The  errors  assigned  may  be  considered 
under  three  heads:  (a)  Rulings  on  the  ad- 
mission of  evidence;  (b)  the  validity  or 
invalidity  of  the  ordinance;  and  (c)  the 
ruling  on  the  demurrer  to  defendants'  at- 
tempted cause  of  action. 

Against  the  objections  of  def  Adants,  tes- 
timony was  received  of  admissions  by  in- 
dividual   members    of    the    village    council 
tending  to  show  that  their  motive  in  fixing 
the  license  fee  was  to  obtain  fimds  for  a 
depleted    village    treasury.      The    findings 
clearly    indicate   that   this   evidence,   in   a 
large  measure,  influenced  the  conclusions  of 
the  learned  trial  court  against  the  validity 
of  the   ordinance.     We  think   evidence  of 
the  motives  of  the  individual  members  of 
the  village  council  in  passing  the  ordinance 
was  erroneously  received.     Legislative  acts 
would  rest  on   insecure  ground,  indeed,  if 
admissions  of  the  individual  legislators  that 
the  attainment  of  a  nonpermissible  or  un- 
lawful end  was  the  motive  and  purpose  in 
enacting  a  law  are  to  be  received  in  evi- 
dence and  be  considered  by  the  courts  when 
called  to  pass  on  their  validity.     Discus- 
sions of  law-making  bodies  when  consider- 
ing and  enacting  a  law  may,  when  the  lan- 
guage is  obscure  and  doubtful,  be  considered 
by  the  courts  for  the  purpose  of  arriving 
at  the  true  intent  and  meaning  of  the  act, 
but  manifestly  it  ought  to  be  beyond  the 
power  of  one  who  has  been  intrusted  with 
authority  to  enact  a  law  to  impeach  the 
same  by  any  subsequent  statement  of  secret 
or  avowed  motives  entertained  at  the  time 
of  its  passage  that  would  work  its  invap 
lidity.     28   Cyc.   375,  376.     In  Soon  Hing 
V.  Crowley,  113  U.  S.  703,  28  L.  ed.  1145, 
5  Sup.  Ct.  Rep.  730,  it  is  said:     "The  rule 
is  general  with  reference  to  enactments  of 
all  legislative  bodies  that  the  courts  cannot 
inquire  into  the  motives  of  legislators  in 
passing  them,  except  as  they  may  be  dis- 
closed on  the  face  of  the  acts  or  inferable 
from  their  operation  considered  with  refer- 
ence to  the  condition  of  the  country  and 
existing  legislation."    An  exception  to  this 
general  rule  may  be  found  when  an  act  or 
ordinance  relates  to  a  private  contract  and 
was  passed  to  defraud.     We  conceive  that 
the  general  rule  just  stated  applies  to  ordi- 
nances of  a  municipality  when  they  relate 
solely  to  the  good  order  and  government  of 
the    same.      State    ex    rel.    Minnesota    R. 
Constr.  Co.  v.  Lake  City,  25  Minn.  404. 

We  are  also  of  opinion  that  it  was  er- 
ror to  receive  evidence  as  to  the  manner  in 
which  these  plaintiffs  carried  on  their  busi- 
ness, and  to  let  that  influence  the  conclu- 
siqq  upon  the  validity  of  the  ordinance.   On 
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the  issue  of  the  reasonableness  of  the  ordi- 
nance it  was  proper  to  receive  evidence  as 
to  the  number  and  character  of  the  inhabit- 
ants, floating  population,  and  frequenters 
of  the  village;  as  to  crowds  attracted  to 
amusements  that  come  under  the  general 
designation  of  picture  shows,  the  policing 
of  the  same,  the  kind  of  exhibition  usually 
staged  at  moving-picture  shows  in  villages 
situated  and  made  up  of  a  population  simi- 
lar to  this  village.  For  this  ordinance  is 
general  in  its  application,  and  was  not  en- 
acted specially  for  these  plaintiffs.  It  can 
therefore  be  of  no  consequence  how  they 
conduct  their  show,  or  with  what  result  to 
themselves.  Because  the  pictures  hereto- 
fore shown  by  them  have  been  clean,  moral, 
and  instructive,  there  is  no  assurance  that 
they  will  continue  so  to  be.  Others  may 
open  moving-picture  shows  in  the  village 
of  a  tone  different  from  plaintiffs',  and  may 
meet  with  better  pecuniary  result. 

The  main  question  is  the  validity  of  the 
ordinance,  for,  even  if  the  evidence  above 
referred  to  was  erroneously  received  and 
given  effect  in  the  decision,  still  the  judg- 
ment is  right  if  the  ordinance  be  invalid. 
The  ordinance  is  a  general  enactment  cov- 
ering a  number  of  licensed  occupations. 
However,  separate  license  fees  are  fixed  for 
the  different  pursuits,  so  that  the  ordinance 
may  be  unreasonable  as  to  the  fee  fixed  for 
one  business  and  proper  and  valid  as  to 
that  fixed  for  another.  Therefore  the  li- 
cense fee  fixed  for  auctioneers,  peddlers, 
bowling  alleys,  etc.,  need  not  be  considered 
because  it  can  have  no  bearing  on  the  rea- 
sonableness of  the  license  fee  here  involved. 
The  sole  attack  is  that  the  license  fee  of 
$200  per  annum  is  excessive  and  a  tax  upon 
a  business  such  as  a  permanent  moving- 
picture  show  in  a  village  the  size  of  Deer 
River.  Certain  propositions  are  established 
by  decisions  of  this  court  which  seem  to  in- 
dicate and  control  the  proper  determination 
of  the  status  of  this  ordinance.  A  village 
council  may  fix  a  fee  for  a  licensed  calling 
or  business,  which  shall  include  the  neces- 
sary cost  of  issuing  the  license,  and  the 
reasonable  expense  of  supervision  and  police 
control  over  the  conduct  of  the  calling  or 
business  licensed.  It  has  no  right  to  exact 
or  levy  a  tax  under  the  guise  of  a  license. 
However,  in  fixing  the  license  fee  the  mu- 
nicipality is  accorded  a  wide  discretion. 
Courts  are  not  to  usurp  the  functions  of  vil- 
lage or  city  authorities  in  the  matter.  Un- 
less the  amount  is  so  manifestly  unreason- 
able that  there  is  no  escape  from  the  con- 
viction that  the  power  given  has  been  abused 
or  exceeded  in  fixing  a  license  fee,  is  the 
court  authorized  to  declare  the  ordinance 
illegal.  A  vocation  or  business  may  of  it- 
self be  such  that  a  license  fee  luificiently 
41  X.,R,A.(N.S.) 


large  to  act  as  a  restraint  or  regulation  is 
properly  imposed.  "In  respect  to  exhibi- 
tions, amusements,  etc.,  a  larger  discretion 
on  the  part  of  the  municipal  corporation  is 
recognized  than  in  the  case  of  trades  and 
useful  occupations,  and  the  rule  has,  of 
course,  a  still  broader  application  where 
the  business  is  such  as  is  liable  to  degener- 
ate into  a  nuisance,  or  such  as  tends  to 
promote  disorder  or  crime,"  is  stated  in 
Mankato  t.  Fowler,  32  Minn.  364,  20 
N.  W.  361.  In  Duluth  v.  Krupp,  46  Minn. 
435,  49  N.  W.  235,  it  is  held  that,  where  an 
occupation  "is  liable  to  become  a  public 
nuisance  if  not  restrained,  it  is  a  legitimate 
exercise  of  the  police  power  to  impose  a 
license  fee  large  enough  to  act  as  a  re- 
straint upon  the  number  of  persons  who 
might  otherwise  engage  in  it,  even  although 
the  sum  exacted  is  greater  than  the  expense 
of  issuing  the  license  and  of  police  supervi- 
sion of  the  business."  Mr.  Justice  Mitchell, 
in  upholding  a  theater  license  fee  of  $125 
for  six  months  in  Duluth  v.  Marsh,  71 
Minn.  249,  73  N.  W.  962,  uses  this  lan- 
guage: "In  respect  to  theatrical  exhibi- 
tions and  amusements  of  similar  character, 
a  larger  discretion  on  part  of  municipali- 
ties is  recognized  than  in  the  case  of  ordi- 
nary trades  and  occupations,  both  because 
they  are  liable  to  degenerate  into  nuisances, 
and  also  because  they  require  more  police 
surveillance  and  police  service."  Moving- 
picture  shows  are  of  comparatively  recent 
origin  but  of  rapid  growth,  springing  up 
everywhere  in  the  large  cities,  and  invad- 
ing even  villages  and  towns  of  modest  size. 
While,  as  generally  conducted,  some  educa- 
tional value  may  be  conceded  to  exist  in 
these  shows,  it  is  nevertheless  true  that  the 
chief  aim  is  to  furnish  the  sort  of  enter- 
tainment that  will  draw  the  most  dimes. 
To  furnish  people  with  innocent  and  cheap 
amusement  is  laudable,  but  experience 
teaches  that,  where'  amusements  are  fur- 
nished for  pecuniary  profit,  the  tendency 
is  to  furnish  that  which  will  attract  the 
greatest  number,  rather  than  that  which 
instructs  or  elevates.  To  say  the  least, 
opinions  are  quite  at  variance  as  to  the 
merits  of  moving-picture  shows  as  an  in- 
fluence for  good  or  evil  in  a  community. 
It  must  therefore  be  classed  among  those 
pursuits  which  are  liable  to  degenerate  and 
menace  the  good  order  and  morals  of  the 
people,  and  may  therefore  not  only  be  li- 
censed and  regulated,  but  also  prevented  by 
a  village  council.  Rev.  Laws,  1905,  §  727, 
subd.  12.  Common  observation  reveals  the 
fact  that  crowds  attend  these  picture  shows 
afternoons  and  evenings  every  day  in  the 
week.  In  or  about  the  entrance  of  the 
show  place  in  the  small  village  is  undoubt- 
edly   M^t    rendezvous    gf    %hB    young    Md 
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thoughtless,  as  well  as  the  vicious.  Police 
surveillance  is  likely  to  become  a  necessity 
because  of  this.  In  the  light  of  all  the 
facts  connected  with  moving-picture  shows, 
the  possibilities  therein  to  degenerate  and 
require  policing,  we  are  of  opinion  that, 
under  the  principles  announced  in  the  de- 
cisions above  cited,  the  license  fee  fixed  by 
the  village  council  of  Deer  River  is  not  so 
unreasonably  high  as  to  manifestly  show 
an  abuse  of  power  or  any  unlawful  purpose 
or  result. 

We  cannot  agree  to  the  contention  that 
the  ordinance  is  a  prohibition  under  the 
guise  of  license  and  regulation.  The  vil- 
lage is  presumably  a  growing  community, 
now  having  more  than  1,000  inhabitants. 
These  shows  are  usually  carried  on  every 
day  in  the  week  with  several  performances 
each  day.  Fifty-five  cents  per  day  does  not 
appeal  to  us  to  be  so  high  that  it  neces- 
sarily results  in  prohibiting  moving- picture 
shows  from  locating  in  Deer  River.  More- 
over, the  fact  that  plaintiffs  have  failed  to 
make  any  particular  profit  out  of  the  ven- 
ture does  not  prove  that  others  may  not  be 
able  to  make  a  success  thereof.  We  there- 
fore consider  the  trial  court  wrong  in  hold- 
ing the  ordinance  invalid. 

Defendants  also  claim  that  the  court  er- 
red in  sustaining  the  demurrer  to  that  part 
of  the  answer  wherein  an  attempt  is  made 
to  set  out  a  cause  of  action  for  an  in- 
junction against  plaintiffs'  conducting  their 
business  without  first  obtaining  the  license 
required.  Plaintiffs'  right  to  equitable  re- 
lief, even  were  the  ordinance  void,  may  not 
be  free  from  doubt;  but,  since  that  objec- 
tion has  not  been  pressed  by  appellants,  we 
have  considered  plaintiffs'  cause  of  action 
on  its  merits.  However,  we  are  clear  that 
defendants  have  no  right  on  the  facts  plead- 
ed to  an  injunction.  The  claim  is  that  the 
two  village  justices  before  whom  alone 
prosecutions  against  plaintiffs  for  viola- 
tion of  the  ordinance  can  be  instituted  have 
declared  the  ordinance  void,  and  defendants 
have  no  adequate  remedy  at  law.  It  is  not 
to  be  presumed  that  hereafter  they  will  so 
hold.  Moreover,  criminal  statutes  and  ordi- 
nances cannot  be  enforced  by  injunction. 
If  that  were  permissible,  the  constitutional 
guaranty  of  trial  by  jury  would  be  of 
little  avail  in  many  cases.  It  has  never 
been  contemplated  that,  if  justices  of  the 
peace  or  trial  courts  should  take  an  er- 
roneous view  of  the  validity  of  a  criminal 
law  or  ordinance,  this  entitles  the  state  or 
the  municipality  to  come  into  a  court  of 
equity  for  relief.  Were  such  a  rule  adopted, 
the  result  would  plainly  be  confusion  in 
the  established  practice  without  any  com- 
pensating advantage  i|i  the  furtherance  of 
justice. 
41  ;..R.A.(N.8.)' 


Our  conclusion  is  that  the  judgment  must 
be  reversed,  with  directions  to  the  trial 
court  to  dismiss  the  action  on  the  merits. 
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HATTIE  ROTHSCHILD  et  al.,  Ezra.,  etc, 
of  Caroline  Strauss,  Deceased,  Respta,, 

V. 

TITLE  GUARANTEE  k  TRUST  COM- 
PANY, Appt. 

(204  N.  Y.  458,  97  N.  K  870.) 

Estoppel  —  forged  mortgage  —  payment 
of  Interest. 

Payment  by  the  owner  of  the  property  of 
interest  on  a  mortgage  to  which  his  signa- 
ture was  forged,  estops  him  from  contest- 
ing the  validity  of  the  instrument. 

(Werner,  J.,  dissents.) 

(February  20,  1012.) 

Note.  —  Paying  interest  an  forged  mort^ 
gage  aa  estoppel  to  questitm  the  mort- 
gage. 

As  to  ratification  of  forged  instrument, 
see  the  note  to  Shinew  v.  First  Nat.  Bank, 
36  L.R.A.(N.S.)    1008. 

As  to  estoppel  to  denv  forged  commercial 
paper,  see  the  note  to  Traders'  Nat.  Bank 
V.  Rogers,  36  L.R.A.  530. 

As  stated  in  the  aforesaid  note  to  Shinew 
V.  First  Nat.  Bank,  it  is  generally  conceded 
that  one  who  has  asserted  that  a  forgery 
of  his  name  is  his  genuine  signature  may 
not  thereafter  deny  it  as  against  one  who 
has  been  misled  to  his  prejudice  by  such 
assertion,  but  that  there  is  a  conflict  in 
the  authorities  as  to  whether  there  can  be 
a  ratification  of  a  forgery. 

In  Rothschild  v.  Title  Guarantee  k  T. 
Co.  the  court  of  appeals  reversed  the  judg* 
ment  of  the  appellate  division,  which  held 
that  the  ^'interest"  payments  did  not  create 
an  estoppel  nor  ratify  the  forgery.  In  the 
opinion  of  the  appellate  division  (130  App. 
Div.  672,  124  N.  Y.  Supp.  441)  it  is  pointed 
out  that  none  of  the  evidence  is  in  the 
record,  and  that  the  trial  court  found  that 
the  payments  of  "interest"  were  made  with- 
out fraudulent  or  wrongful  intent,  and  that 
it  "refused  to  find  that  they  were  made 
with  any  design  of  shielding  her  son  from 
the  consequences  of  his  wrongful  act,  or 
that  the  payments  in  any  way  prevented 
the  holder  of  the  mortgage  from  discover- 
ing the  forgery  or  from  taking  any  lawful 
steps  which  might  have  resulted  in  the  re- 
covery from  the  wrongdoer  of  the  amount 
of  a  loan  secured  by  the  mortgage  or  any 
part  of  it."  And  as  to  this,  the  appellate 
division  said:  "In  the  circumstances  it 
cannot  be  said  as  matter  of  law  that  there 
was  such  a  duty  upon  the  deceased  to  dis- 
close the  infirmity  of  the  security,  when  she 
discovered  Hi  i^  ^  create  an  equitably  es- 
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APPEAL  by  defendant  from  a  judgniciit 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Special  Term  for  Kings 
County  in  plaintiffs'  favor  in  an  action 
brought  to  cancel  and  discharge  of  record 
a  mortgage  held  by  defendant  upon  prem- 
ises owned  by  the  testatrix  at  the  time  of 
her  death  and  devised  to  plaintiffs.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  liynn  C.  Norris,  with  Mr.  Edward 
M.  Perry,  for  appellant: 

The  plaintiffs  are  estopped  from  denying 
the  validity  of  the  mortgage. 

Bigelow,  Estoppel,  5th  ed.  570,  et  seq. 
596;  Thompson  v.  Simpson,  128  N.  Y.  289, 
28  N.  E.  627 ;  Viele  v.  Judson,  82  N.  Y.  32 ; 
Howard  ▼.  Duncan,  3  Lans.  174;  Title  Guar- 


antee ft  T.  Co.  V.  TIaven,  126  App.  Div.  802, 
111  N.  Y.  Supp.  305;  Gram  v.  Seton,  1 
Hall,  262;  Cady  v.  Shepherd,  11  Pick.  400, 

22  Am.  Dec.  379;  Swan  v.  Stedman,  4  Met. 
548;  Mclntyre  v.  Park,  11  Gray,  102,  71 
Am.  Dec.  690;  Holbrook  v.  Chamberlin,  116 
Mass.  156,  17  Am.  Rep.  146;  Voorhees  v. 
Olmstead,  3  Hun,  744,  affirmed  in  66  N.  Y. 
113;  Continental  Nat.  Bank  v.  National 
Bank,  60  N.  Y.  575;  Knights  ▼.  Wiffen,  L. 
R.  5  Q.  B.  660,  40  L.  J.  Q.  B.  N.  S.  61, 

23  L.  T.  N.  S.  610,  19  Week.  Rep.  244; 
Justh  v.  National  Bank,  66  N.  Y.  478; 
Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  8.  115,  29  L.  ed.  818,  6  Sup.  Ct.  Rep. 
667;  Rudd  ▼.  Matthews,  79  Ky.  479,  42 
Am.  Rep.  231 ;  Scott  v.  Bank  of  New  Bruns- 
wick, 31  N.  B.  21;  Dixon  ▼.  Kennaway 
[1900]   1  Ch.  833,  69  L.  J.  Ch.  N.  S.  601, 


toppel  on  her  failure  to  do  so.  It  cannot 
be  said  that  the  mere  payment  of  interest 
ratified  the  unauthorized  and  unlawful  act 
of  her  son  in  forging  her  name." 

In  New  York  a  forgery  may  be  ratified 
(see  the  aforesaid  note  to  Shinew  v.  First 
Nat.  Bank),  but  the  court  of  appeals  does 
not  place  its  decision  upon  that  ground, 
but  on  the  ground  of  estoppel.  The  court 
states  that  the  forger  "was  an  attorney 
in  Brooklyn,  receiving  an  income  of  several 
thousand  dollars  a  year,  and  of  good  repu- 
tation until  his  disappearance  in  March, 
1003"  (about  two  years  and  a  half  after 
the  first  of  the  "interest"  payments  by  his 
mother).  We  are  not  informed  whether 
the  court  considered  that  this  fact  indicated 
or  suggested  that  pressure  on  the  forger 
would  have  brought  restitution  from  him 
or  his  mother,  but  if  so,  it  is  the  only  fact 
suggestive  of  a  substantial  chance  of  re- 
covery from  him  which  is  mentioned  by  the 
oourt  of  appeals.  And  it  would  seem  that 
the  court  is  but  little,  if  at  all,  removed 
from  the  doctrine  that  a  representation  by 
which  one  is  lulled  into  inaction,  and  thus 
refrains  from  arrest  of  a  forger,  is  suffi- 
cient to  create  an  estoppel,  although  there 
is  no  evidence  that  anything  would  have 
been  recovered  from  the  forger  in  case  he 
had  been  prosecuted  at  the  time  of  the 
representation. 

The  court  of  appeals  states  in  Roths- 
cniLD*s  Case,  that  the  plaintiff  might  have 
availed  itself  of  civil  remedies  against  the 
forger  and  might  have  subjected  him  to 
criminal  prosecution,  and  says:  "The  right 
of  seeking  restoration  and  payment  from 
the  person  who  accomplished  or  procured 
the  forgeries  was  in  itself  a  substantial  and 
valuable  one.  Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  Ct.  Rep.  657;  Continental  Nat.  Bank 
V.  National  Bank,  50  N.  Y.  575.  Caroline 
could  not,  by  act  or  declaration,  diminish 
or  thwart  that  right  and  not  incur  re- 
sponsibility. The  defendant  was  entitled 
to  have  it,  and  the  relation  between  itself 
and  Baldwin  F.  Strauss  remain  unaffected 
by  anv  act  or  interference  on  her  part." 
41  L.R.A.(N.S.) 


The  Leather  Mfrs.  Nat.  Bank  Case  waa 
one  between  a  bank  and  its  depositor,  whose 
clerk  had  been  guilty  of  forgeries,  and 
the  court  said:  "It  is  not  necessary  that 
it  should  be  made  to  appear  by  evidence 
that  benefit  would  certainly  have  accrued 
to  the  bank  from  an  attempt  to  secure  pay- 
ment from  the  criminal.  ...  As  the 
right  to  seek  and  compel  restoration  and 
payment  from  the  person  committing  the 
forgeries  was  in  itself  &  valuable  one,  it 
is  sufficient  if  it  appears  that  the  bank,  by 
reason  of  the  negligence  of  the  depositor, 
was  prevented  from  promptly,  and  it  may 
be  effectively,  exercising  it." 

(As  to  this  it  is  to  be  remembered  that 
the  modern  cas^s  between  bank  and  de- 
positor have  to  some  extent  evolved  the 
theory  that  by  custom  there  is  a  positive 
duty  to  the  bank  in  respect  to  the  examina- 
tion of  returned  vouchers.) 

In  Continental  Nat.  Bank  ▼.  National 
Bank,  also  cited  in  the  Rothschild  Case, 
the  court  did  say:  "Arrest  and  detention 
of  the  swindler  is  a  powerful  means  of 
coercing  restoration."  But  in  that  case 
had  it  not  been  for  the  misrepresentation 
the  swindler  would  probably  have  been  ap- 
prehended while  he  was  fraudulently  draw- 
ing money  from  a  bank  and  before  he  had 
been  able  to  realize  upon  other  wrongfully 
obtained   checks. 

Reference  should  be  made  in  this  con- 
nection to  Voorhis  v.  Olmstead,  66  N.  Y. 
113,  where  a  loan  was  made  to  a  purchaser 
of  cotton  on  the  promise  of  later  receiving 
a  warehouse  receipt,  which  was  afterwards 
delivered  by  the  warehouse  on  a  Saturday 
to  the  lender  upon  the  instructions  of  the 
seller  of  the  cotton.  The  following  Tuesday 
the  purchaser  failed  without  having  paid 
for  the  the  cotton,  and  having  had  in  the 
bank  at  the  close  of  business  on  Friday 
enough  to  pay  the  loan  and  at  the  close  of 
business  on  Saturday  about  two  thirds  of 
the  amount  of  it.  It  was  held  that  the  lend- 
er was  entitled  to  retain  a  lien  upon  'the 
cotton;  for  while  it  acquired  no  title  at 
the  time  of  the  loan,  nor  indeed  at  the 
time  of  obtaining  the  receipt,  as  that  was 
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82  L.  T.  N.  S.  527,  16  Times  L.  R.  329; 
Kuriger  v.  Joest,  22  Ind.  App.  633,  62  N. 
E.  764,  64  N.  E.  414;  2  Pom.  Eq.  Jur.  3d 
ed.  §  813,  pp.  1443,  1444;  Haviland  v.  Wil- 
lets,  141  N.  Y.  36,  36  N.  E.  968;  Lee  t. 
Porter,  5  Johns.  Ch.  268. 

Mr.  Edward  T.  Horwlll,  for  respond- 
ents: 

The  devisees  of  Caroline  Strauss  are  not 
estopped  from  asserting  that  the  signature 


to  the  mortgage  was  forged  by  reason  of 
the  payment  of  interest. 

Bigelow,  Estoppel,  5th  ed.  639;  Walrath 
V.  Redfield,  18  N.  Y.  467. 

Collin,  J.,  delivered  the  opinion  of  tHe 
court: 

The  plaintiffs,  as  the  executrices  and  dev- 
isees under  the  probated  will  of  Caroline 
Strauss,  demand  a  judgment  compelling  the 


given  as  security  for  a  loan  which  had  al- 
ready been  made  that  it  had  a  right  to 
repose  upon  the  receipt  consented  to  by 
the  seller.  The  court  said:  "Had  the  com- 
pany not  obtained  the  warehouse  receipt, 
they  might  have  resorted  to  some  process 
for  the  recovery  of  their  loan  or  other  in- 
demnity against  loss.  The  receipt  was  de- 
livered on  Saturday  and  probably  in  the 
morning;  but  whether  earlier  or  later  in 
the  day  is  not  material,  aa  Biddle  &  Com- 
pany did  not  fail  in  business  until  Tuesday, 
giving  ample  time  to  the  company  to  take 
measures  to  protect  itself.  ...  It  was 
not  necessary  in  the  present  instance  for 
the  pledgee  of  the  property  to  show  that  a 
demand  of  the  money  loaned  would  cer- 
tainly have  resulted  in  its  recovery.  It 
is  enough  that  its  position  was  altered  by 
relying  on  the  evidence  of  title  furnished 
to  Biddle  &  Company  .  .  •  and  abstain- 
ing from  action." 

The  reader  will  notice  that  in  the 
Rothschild  Case  the  court  says  further 
in  the  opinion:  "It  is  sufficient,  however, 
for  the  purposes  of  our  review,  that  if  the 
interest  had  not  been  paid,  the  right  to 
foreclose  would  have  arisen,  and  that  she, 
having  full  knowledge  of  the  facts,  paid 
.  the  interest  and  thus  prevented  the  up- 
springing  of  the  right  and  the  exercise  of 
it  by  the  defendant."  There  was  of  course, 
at  least  up  to  the  time  of  payment,  no 
right  whatever  to  foreclose  the  forged  mort- 
gage. And  while  we  are,  no  doubt,  to 
understand  that  the  court  simply  means 
that  if  the  "interest"  had  not  been  paid 
the  company  would  perhaps  have  proceeded 
in  the  exercise  of  what  it  supposed  to  be 
its  right,  that  is,  to  foreclose,  one  cannot 
but  feel  from  the  use  of  this  language  on 
the  part  of  the  court  that  there  has  been 
some  failure,  if  only  -momentary,  to  keep 
in  mind  that  the  holder  of  the  forged  in- 
struments was,  at  least  up  to  the  time  of 
the  payment,  utterly  without  any  right 
whatever,  inchoate  or  otherwise,  against  the 
person  whose  name  was  forged,  or  in  her 
property,  either  in  law  or  in  equity. 

In  Maine  where  the  doctrine  of  ratifi- 
cation of  forgery  obtains,  in  Buck  v. 
Wood,  85  Me.  204,  27  Atl.  103,  it  was 
claimed  by  the  plaintiff  that  she  gave  a 
note  and  mortgage  -for  the  accommodation 
of  a  friend,  but  that  the  note  was  returned 
to  her,  and  that  the  note'  which  was  pro- 
duced as  the  note  secured  by  the  mortgage 
was  a  forgery.     It  appeared  that  she  had 

Said  interest  on  the  forged  note  on  a  num- 
er    of   occasions    and    had    permitted   the 
41  L.R.A.(N.S.) 


mortgage  to  be  foreclosed  in  silence.  The 
court  in  reversing  a  judgment  for  the 
plaintiff  said:  "If  a  person  whose  name 
IS  forged  to  a  note,  knowing  all  the  cir- 
cumstances as  to  the  signature  and  intend- 
ing to  be  bound  by  it,  acknowledges  the  sig- 
nature and  assumes  the  note  as  his  own, 
he  will  be  bound  upon  the  note  just  as  if 
it  had  been  originally  signed  by  him  or  by 
his  authority.  That  would  be  express  or 
direct  ratification.  But  indirect  or  implied 
ratification  may  be  consummated  upon 
grounds  of  estoppel.  Now  if  the  demandant 
made  payments  on  the  forged  note  for  the 
purpose  of  preventing  the  exposure  of  her 
friend,  the  forger,  when  the  owner  of  the 
note  would  have  caused  his  arrest  and  pun- 
ishment had  he  not  been  in  this  way  misled 
by  her,  she  should  be  estopped  from  setting 
up  the  defense  of  forgery  when  subsequently 
sued  on  the  note." 

In  Pennsylvania,  where  it  is  held  that  a 
forgerf  cannot  be  ratified,  in  Henry  Chris- 
tian fildg.  ft  Loan  Asso.  v.  Walton,  181 
Pa.  201,  59  Am.  St.  Rep.  636,  37  Atl.  261, 
it  appeared  that  Walton,  being  a  member 
of  the  loan  association,  applied  to  it  for 
a  mortgage  on  a  lot;  that  the  association 
agreed  to  make  the  loan,  being  satisfied  thai 
the  property  would  be  sufficient  security 
when  the  ground  rent  was  paid  off;  that 
one  of  the  agents  of  the  association  forged 
the  name  of  the  defendant  to  the  mort- 
gage, and  obtained  from  the  association 
the  amount  of  the  loan  less  some  dues  due 
from  the  defendant,  and  informed  the  de- 
fendant that  he  had  received  the  money 
from  the  association  and  had  paid  off  the 
ground  rent.  The  defendant  paid  monthly 
the  interest  upon  the  loan  for  over  a  year 
and  a  half,  when  he  discovered  that  the 

ground  rent  had  never  been  paid  off,  and 
e  asserted  that  he  had  understood  that  he 
was  indebted  to  the  association  and  there- 
fore paid  the  interest,  but  that  he  did  not 
know  that  there  was  any  mortgage  against 
the  lot  until  his  receipt  of  the  bill  for  the 
ground  rent  caused  him  to  look  into  the 
matter.  It  was  held  that  the  association 
could  not  recover  upon  the  mortgage 
against  the  defendant,  the  doctrine  of  rati- 
fication of  forged  instruments  not  obtaining 
in  Pennsylvania,  and  the  court  holding  that 
there  was  not  any  evidence  of  any  act  of  the 
defendant  upon  which  to  base  an  equitable 
estoppel.  It  seems  that  the  defrauding 
agent  disappeared  about  the  time  that  the 
discovery  was  made  that  the  ground  rent 
had  not  been  paid  off.  B.  B.  B. 
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defendant  to  cancel  and  discharge  of  record 
a  mortgage,  in  form,  held  by  it  upon  prem- 
ises owned  by  the  testatrix  at  the  time  of 
her  death  and  devised  to  them.  The  mort- 
gage, dated  and  recorded  November  6,  1899, 
purported,  on  its  face,  to  have  been  executed 
by  Caroline  Strauss  and  Baldwin  F.  Strauss, 
her  husband,  to  the  defendant  to  secure 
their  bond  of  even  date  for  $2,000,  to  ma- 
ture November  6,  1902,  with  interest  from 
its  date  to  be  paid  April  1,  1900,  and  there- 
after semiannually.  Caroline  Strauss  did 
not  execute,  and  was  wholly  ignorant  of 
the  negotiations  for  and  the  giving  of  the 
instruments.  Her  name  thereon  was  forged. 
Baldwin  F.  Strauss,  the  son  of  Caroline, 
negotiated  the  loan,  effected  the  execution  of 
the  bond  and  mortgage,  and  received  the 
$2,000  paid  by  the  defendant  in  two  checks 
to  the  order  of  Caroline  Strauss  and  Bald- 
win F.  Strauss.  He  was  an  attorney  in 
Brooklyn,  receiving  an  income  of  several 
thousands  of  dollars  a  year,  and  of  good 
reputation  until  his  disappearance  in  March, 

1903.  About  one  year  after  the  making  of 
the  loan,  Caroline  acquired  full  knowledge 
that  it  had  been  made  upon  the  security  of 
the  said  instruments  and  that  her  signature 
had  been  forged  thereon  by  the  procurement 
of  Baldwin,  and,  having  such  knowledge,  on 
or  about  November  27,  1900,  caused  to  be 
paid  to  the  defendant  out  of  her  own  mon- 
eys the  six  months'  interest  due  October  1, 
1900,  and  on  or  about  May  1,  1901,  caused 
to  be  paid  to  the  defendant  out  of  her  own 
moneys  the  interest  which  then  became  due. 
Each  other  interest  payment  up  to  and  in- 
cluding that  which  became  due  October  1, 

1904,  was  made  at  or  soon  after  its  ma- 
turity, but  it  does  not  appear  in  the  de- 
fendant's books  of  account,  duly  kept  in  the 
ordinary  course  of  its  business,  who  made 
any  of  the  payments,  including  those  caused 
to  be  made  by  Caroline.  Caroline  died  De- 
cember 21,  1903.  Soon  after  October  28, 
1904,  the  defendant  acquired  its  first  knowl- 
edge or  notice  of  the  forgeries,  and  refused 
upon  the  demand  of  the  phiintiffs  to  sur- 
render the  mortgage.  Since  Baldwin  F. 
Strauss's  disappearance,  defendant  has  made 
diligent  search  and  inquiry  for  him,  and 
has  learned  that  he  left  the  state,  but  has 
been  unable  to  discover  his  whereabouts  or 
whether  he  is  still  alive.  The  trial  court 
rendered  its  judgment,  which  the  appellate 
division  affirmed,  that  the  mortgage  was  a- 
cloud  upon  the  plaintiff's  title  and  should 
be  discharged  and  surrendered  by  the  de- 
fendant. The  appellant  contends  that  the 
facts  as  found  did  not  authorize  the  judg- 
ment. • 
41  L.R.A.(N.S.) 


A  principle  of  law  is:  Where  a  per- 
son wronged  is  silent  under  a  duty  to  speak, 
or  by  an  act  or  declaration  recognizes  the 
wrong  as  an  existing  and  valid  transaction, 
and  in  some  degree,  at  least,  gives  it  ef- 
fect so  as  to  benefit  himself  or  so  as  to 
affect  the  rights  or  relations  created  by  it 
between  the  wrongdoer  and  a  third  person, 
he  acquiesces  in  and  assents  to  it  and  is 
equitably  estopped  from  impeaching  it. 
This  principle  is  applicable  to  the  facts 
found  and  requires  the  reversal  of  the  judg- 
ment. 

When  Caroline  Strauss  acquired,  about 
one  year  after  the  transaction  between  the 
defendant  and  her  son,  full  knowledge  of 
the  facts  constituting  the  transaction,  the 
right  of  action  to  compel  the  defendant  to 
discharge  the  mortgage  was  vested  in  her. 
It  was  a  cloud  upon  her  title  to  the  lands 
it  described,  impeachable  only  by  extrinsic 
evidence  proving  that  it  was  not  her  act  or 
deed  and  was  executed  without  her  knowl- 
edge or  authority.  Nor  did  the  protection 
of  her  property  lie  solely  in  that  right  of 
action.  She  might  have  defended  against 
an  attempted  enforcement  of  it  by  foreclo- 
sure, upon,  the  facts  constituting  her  right 
of  action  for  its  cancelation.  Viele  v.  Jud- 
son,  82  N.  Y.  32.  She  did  not  lose  this 
right  of  action  or  protection  by  her  silence. 
The  law  does  not  withdraw  its  remedies 
from  a  person  against  whom  a  wrong  is 
committed,  merely  because  he  in  silence,  and, 
without  proclamation  or  complaint,  recog- 
nizes and  endures  the  wrong.  Mere  silence 
or  passivity  on  the  part  of  Caroline  would 
not  have  precluded  her  from  the  remedies 
protective  against  the  effects  of  the  forged 
instruments.  Her  silence  instigated  no  ao- 
tion  and  caused  no  wrong. 

A  fraudulent  purpose  or  a  fraudulent 
result  lies  at  the  basis  of  the  doctrine  of 
equitable  estoppel  through  silence  or  inac- 
tion. Actual  or  intended  fraud  is  not  an 
element  essential  to  it.  Neither  affirmative 
acts  or  words,  nor  silence  maintained  with 
the  fraudulent  intention  of  deceiving,  are 
indispensable  elements  of  it.  But  it  arises 
only  when,  relatively  to  the  party  invoking 
it  or  his  privies,  the  omission  to  speak  is  ap 
actual  or  constructive  fraud.  Its  existence 
requires  that  the  party  against  whom  it 
acts  remained  silent  when  he  had  the  op- 
portunity of  speaking,  and  when  he  knew 
or  ought  to  have  known  that  his  silence 
would  be  relied  upon,  and  that  action  would 
be  taken  or  omitted  which  his  statement  of 
the  truth  would  prevent,  and  that  injury  of 
some  nature  or  in  some  degree  would  re- 
sult.   Thompson  v.  Simpson,  128  N.  Y.  270^ 
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28  N.  E.  627;  CoUier  v.  Miller,  137  N.  Y. 
332,  33  N.  E.  374.  Caroline  had  not  in- 
formation or  notice  that  the  mortgage  was 
to  be  given,  did  not  participate  in  the  trans- 
action, and  committed  or  omitted  no  act 
moving  the  defendant  to  enter  into  it.  She 
could  not  speak  in  regard  to  it.  Under  the 
principles  we  have  enunciated,  her  silence 
after  she  first  heard  of  it  did  not  equitably 
estop  her  from  impeaching  it. 

The  payments  of  interest  by  Caroline 
worked  a  different  result.  The  transac- 
tion of  which  the  forged  mortgage  was  a 
part  created  rights  and  relations  between 
the  defendant  and  Bi^ldwin  F.  Strauss.  The 
defendant,  from  the  moment  the  checks  it 
gave  Baldwin  were  paid,  might,  had  it  been 
conscious  of  the  truth,  have  availed  itself 
of  civil  remedies  for  the  recovery  from  him 
of  the  $2,000;  it  might  also,  by  its  com- 
plaint  and  information,  have  subjected  him 
to  prosecution  criminally.  The  right  of 
seeking  restoration  and  payment  from  the 
person  who  accomplished  or  procured  the 
forgeries  was  in  itself  a  substantial  and 
valuable  one.  Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6  Sup. 
Ct.  Rep.  657;  Continental  Nat  Bank  v. 
National  Bank,  50  N.  Y.  675.  Caroline 
could  not  by  act  or  declaration  diminish  or 
thwart  that  right  and  not  incur  responsi- 
bility. The  defendant  was  entitled  to  have 
it,  and  the  relations  between  itself  and 
Baldwin  F.  Strauss  remain  unaffected  by 
any  act  or  interference  on  her  part.  It 
believed  that  the  apparent  lien  upon  her 
property  created  by  the  mortgage  appar- 
ently signed  and  acknowledged  by  her  se- 
cured the  payment  of  the  $2,000  it  had  ad- 
vanced under  that  belief.  She  knew  such 
fact  and  the  further  fact  that  her  signa- 
ture was  a  forgery.  The  right  to  foreclose 
the  lien  securing  the  interest,  upon  a  de- 
fault in  its  payment,  is  usual  and  ordi- 
nary, and,  it  may  be  presumed,  such  fact 
was  likewise  known  to  her.  We  are  not 
required  to  consider  what  results  an  ac- 
tion for  the  foreclosure  of  the  mortgage, 
because  of  a  default  in  the  payment  of  in- 
terest due  October  1,  1000,  would  have  pro- 
duced. A  reasonable,  if  not  necessary,  in- 
ference would  seem  to  be  that  a  disclosure 
of  the  forgery  or  a  completed  foreclosure 
would  be  consequent.  It  is  sufficient,  how- 
ever, for  the  purposes  of  our  review,  that, 
if  the  interest  had  not  been  paid,  the  right 
to  foreclose  would  have  arisen,  and  that 
she,  having  full  knowledge  of  the  facts, 
paid  the  interest  and  thus  prevented  the 
upspringing  of  the  right  and  the  exercise 
of  it  bv  the  defendant.  Continental  Nat. 
41  L.R.A.(N.S.) 


Bank  v.  National  Bank,  supra;  Voorhis  v. 
Olmstead,  66  N.  Y.  113.  She  by  making  the 
payments  recognized  the  mortgage  and  the 
lien  it  seemed  to  create  as  real  and  existing, 
extended  their  existence,  and  retarded  or 
intercepted  the  natural  growth  and  de- 
velopment of  the  rights  and  relations  be- 
tween the  defendant  and  her  son,  and  bene- 
fited her  son  and,  presumptivelyi  within 
her  contemplation,  herself.  She  could  not 
be  permitted  to  thereafter  repudiate  the 
mortgage.  The  payments  of  the  interest 
made  by  her  and  their  effects,  and  a  sub- 
sequent repudiation  of  the  mortgage  by  her, 
would  be  inconsistent  with  each  other,  would 
not  be  responsive  to  the  demands  of  justice 
and  good  conscience,  and  would  effect  a 
fraudulent  result.  When  a  party  with  fulP  . 
knowledge,  or  with  sufficient  notice  of  his 
rights  and  of  all  the  material  facts,  freely 
does  what  amounts  to  a  recognition  or  adop- 
tion of  a  contract  or  transaction  as  exist- 
ing, or  acts  in  a  manner  inconsistent  with 
its  repudiation,  and  so  as  to  affect  or  in- 
terfere with  the  relations  and  situation  of 
the  parties,  he  acquiesces  in  and  assents  to 
it  and  is  equitably  estopped  from  impeach- 
ing it,  although  it  was  originally  void  or^ 
voidable.  Vohmann  v.  Michel,  185  N.  Y.  420, 
113  Am.  St.  Rep.  921,  78  N.  E.  156;  2 
Pom.  £q.  Jur.  3d  ed.  §§  816-^21,  965. 

It  is  not  necessary  that  an  equitable 
estoppel  rest  upon  a  consideration  or  agree- 
ment or  legal  obligation.  The  courts  apply 
it,  in  accordance  with  established  general 
principles,  in  order  that  the  transactions 
and  dealings  may  result  justly  and  fairly 
with  the  parties  concerned  with  them;  and 
it  operates  against  an  unjust  repudiation  of 
a  sealed  or  a  forged  instrument.  It  does 
not  require  the  positive,  distinct  action  or 
language  needed  and  intended  to  renew  and 
ratify  a  transaction  and  make  it  valid  and 
binding;  it  prohibits  a  person,  upon  prin- 
ciples of  honesty  and  fair  and  open  deal- 
ing, from  asserting  rights,  the  enforcement 
of  which  would,  through  his  omissions  or 
commissions,  work  fraud  and  Injustice.  It 
would  have  prohibited  Caroline  from  main- 
taining in  her  lifetime  this  action,  and 
manifestly  the  right  of  the  plaintiffs  is 
only  that  held  by  her. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Callen,  Ch.  J.,  and  Gray,  Haic^t, 
Vann,  and  Hisoock,  JJ.,  ooneur* 

Werner,  J.,  dissents. 
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Action  —  form  —  breach    of   carrier's 
duty. 

1.  A  petition  stating  a  contract  of  car- 
riage and  charging  an  injury  consequent 
upon  a  violation  of  a  duty  owing  plain- 
tiff, in  an  action  against  a  common  car- 
rier, states  a  cause  of  action  'sounding 
in  tort  rather  than  contract,  althougli  it 

Headnotes  by  Shabp,  C. 


alleges  an  express  contract  as  an  induce- 
ment; the  gist  of  the  action  being  defend- 
ant's breach  of  a  public  duty. 

Pleadlni^  —  action   against  carrier   ~ 
tort  —  allegation  of  contract. 

2.  When  the  action  against  a  carrier  for 
damages,  brought  by  a  passenger,  sounds 
in  tort,  the  allegation  of  the  contract  of 
carriage  is  regarded  as  a  mere  inducement 
to  the  action  to  show  the  right  to  sue  as 
a  passenger. 

Action  —  breach  of  carrier's  dnty  ~ 
remedy. 

3.  As  a  general  rule,  where  a  passenger  is 
entitled  to  damages  for  a  breach  of  the 
carrier's  duty,  the  remedy  is  in  tort;  the 
wrong  done  the  passegner  and  the  violation 
of  the  public  duty  fciing  the  gravamen  of 
the  action. 


Note.  —  Measure  of  damages  for  carry^ 
ing  passenger  beyond  destination. 

The  earlier  cases  upon  the  question  stated 
are  collated  in  the  note  to  Dalton  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  17  L.R.A. 
(N.S.)  1229,  the  present  annotation  being 
merely  supplementary  thereto. 

Where  a  passenger  is  carried  beyond  his 
destination  without  fault  or  negligence  upon 
the  part  of  the  carrier,  and  is  safely  landed 
at  some  other  station,  the  company  is  not 
liable  for  injuries  sustained  by  the  pas- 
senger in  attempting  to  return,  as  it  is 
under  no  duty  to  get  him  back  to  the  prop- 
er station.  Burlingham  R.  Light  &  P.  Co. 
V.  Seaborn,  168  Ala.  658,  53  So.  241.  And 
that  no  damages  can  be  recovered  where 
the  passenger  was  carried  by  his  destina- 
tion by  his  own  fault,  see  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  Bagby,  —  Tex.  Civ.  App.  — , 
127  8.  W.  254. 

And  in  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Bagby, 
supra,  it  was  held  that  damages  cannot 
be  recovered  which  resulted  from  aggravated 
injuries  caused  by  the  acts  of  the  traveler 
which  an  ordinarily  prudent  person  similar- 
ly situated  would  not  have  incurred. 

And  where  the  act  of  the  carrier  in 
carrying  the  passenger  beyond  his  destina- 
tion is  a  mere  omission  of  duty,  and  the 
passenger's  injury  consists  wholly  in  the 
inconvenience  of  having  to  walk  a  short 
distance,  nominal  damages  only  can  be  re- 
covered. Southern  R.  Co.  v.  Gartledge,  10 
Oa.  App.  623,  73  S.  E.  703.  So,  in  Nat- 
chez, C.  ft  M.  R.  Co.  V.  Lambert,  99  Miss. 
310,  37  L.R.A.(N.S.)  264,  64  So.  836,  it 
was  held  that  where  a  train  is,  without 
necessity,  run  beyond  a  passenger  station 
and  into  the  yard,  a  cause  of  action  for 
nominal  damages  arises. 

The  general  rule  has  been  stated  to  be 
that  the  measure  of  damages  for  carrying 
a  passenger  beyond  his  station,  in  the  ab- 
sence of  some  element  of  gross  disregard 
of  the  passenger's  rights  or  of  facts  show- 
ing insult  or  abuse,  is  a  compennation 
merely  for  the  loss  or  injury  sustained  by 
the  passenger,  which  includes  responsibility 
for  discomfort,  inconvenience,  expenses,  and 
41  L.R.A.(N.S.) 


charges  shown  to  have  been  the  direct, 
natural,  and  proximate  result  of  the  breach 
of  the  contract.  Central  of  Georgia  R.  Co. 
V.  Morgan,  161  Ala.  483,  49  So.  865.  And 
the  following  cases  support  this  rule: 
Thus  in  St.  Louis,  I.  M.  ft  6.  R.  Co.  v.' 
Evans,  94  Ark.  324,  126  S.  W.  1058,  it 
was  charged  that  the  recovery  in  such  a 
case  should  be  such  a  sum  as  would  fairly 
compensate  the  plaintiff  for  any  additional 
exposure,  inconvenience,  or  physical  pain 
and  suffering  proximately  occasioned  by  be- 
ing carried  beyond  his  destination.  And  in 
Pullman  Co.  v.  Finley,  —  Wyo.  — ,  125 
Pac.  380,  it  was  held  that  inconvenience, 
distress,  anguish  of  mind,  pain,  delay,  and 
expense  suffered  by  a  sick  passenger,  di- 
rectly attributable  to  being  negligently  or 
wrongfully  carried  beyond  her  station,  may 
be  recovered.  And  in  Martin  v.  Southern 
R.  Co.  89  S.  C.  32,  71  S.  E.  236,  it  was  said 
that  where  the  breach  of  duty  was  merely 
negligence,  compensatory  damages  only  may 
be  recovered.  So  it  was  held  in  Natchez, 
C.  ft  M.  R.  Co.  V.  Lambert,  supra,  that 
where  the  carrier  necessarily  carries  a  pas- 
senger beyond  his  station,  and  fails  to  no- 
tify him  of  its  intention  to  return  thereto, 
it  is  liable  for  any  damages  directly  oc- 
casioned thereby.  And  in  Birmingham  R. 
Light  ft  P.  Co.  V.  Seaborn,  supra,  it  was 
said  that  where  a  passenger  is  wrongfully 
or  negligently  carried  beyond  his  station, 
and,  without  his  fault,  is  injured  in  making 
his  way  back,  the  company  is  liable  there- 
for. So,  in  Alabama  City,  G.  ft  A.  R.  Co.  v. 
Cox,  173  Ala.  629,  55  So.  909,  it  was  held  in 
effect  that  damages  caused  by  falling  over 
a  switch  and  stepping  into  an  open  trestle 
could,  in  the  absence  of  contributory  negli- 
gence, be  recovered  in  an  action  for  carry- 
ing a  passenger  beyond  his  station  where- 
by he  was  compelled  to  walk  back  in  the 
dark.  And  in  Louisville  &  N.  R.  Co.  v. 
Roney,  ■—  Ky.  — ,  127  S.  W.  158,  it  was  held 
that  damages  were  recoverable  for  a  mis- 
carriage which  was  the  proximate  result  of 
a  trip  by  wagon  the  taking  of  which  was 
necessitated  by  being  wrongfully  carried 
beyond  the  plaintiff's  station.  But  under 
the    rule    that    damages    traceable   to    the 
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Same  —  character  —  determination. 

4.  The  character  of  an  action  as  to  wheth- 
er it  is  in  tort  or  ex  contro4:tu  must  be 
determined  by  the  nature  of  the  grievance, 
rather  than  the  form  of  the  petition;  and, 
in  a  suit  against  a  common  carrier  for  a 
breach  of  duty  in  failing  to  put  a  pas- 
senger off  at  the  proper  station,  the  courts 
are  inclined  to  consider  the  action  as  found- 
ed in  tort,  unless  a  special  contract  very 
clearly  appears  to  be  made  the  gravamen 
of  the  complaint. 

Bama^es  —  exemplary  — Jastlllcation. 

6.  To  authorize  a  judgment  for  exemplary 
damages,  in  an  action  sounding  in  tort, 
the  proof  must  show  some  element  of  fraud, 
malice,  or  oppression.  The  act  which  con- 
stitutes the  cause  of  action  must  be  actuated 
by  or  accompanied  with  some  evil  intent. 


or  must  be  the  result  of  such  gross  neg- 
ligence— such  disregard  of  another's  right — 
as  is  deemed  equivalent  to  such  intent. 

Carrier  —  discharge  of  passengers  — 
location. 

6.  In  the  running  of  trains,  it  is  the 
duty  of  a  carrier  of  passengers  to  dis- 
charge passengers  aboard  the  trains  at 
the  regulariv  appointed  place  or  station, 
and,  for  a  failure  or  neglect  so  to  do,  it 
is  liable  to  the  party  aggrieved  for  all 
damages  sustained,  and  for  costs,  and, 
where  the  necessary  elements  exist,  for 
punitive  or  exemplary  damages. 

Same  —  flag  station. 

7.  Where  the  point  of  destination  of  a 
passenger  on  a  railroad  train  is  a  flag 
station,  and  to  which  the  carrier  sold  him 
a  ticket^  and  his  presence  on  the  train  is 


wrongful  act  of  carrying  the  passenger  be- 
yond his  destination,  but  which  are  not  its 
legal  or  natural  consequence,  are  too  re- 
mote to  be  recovered,  it  was  held  in  South- 
em  R.  Co.  V.  Cartiedge,  supra,  that  dam- 
ages allied  to  have  resulted  from  an 
illness  caused  by  a  sudden  rain  cannot  be 
recovered  where  the  rain  caught  the  traveler 
while  he  was  walking  an  unnecessary  dis- 
tance in  order  to  reach  his  ultimate  destina- 
tion. 

And  recovery  has  been  allowed  for  mental 
anguish  even  though  there  was  no  bodily 
injury.  Thus,  in  St.  Louis  Southwestern 
R.  Co.  V.  Franks,  52  Tex.  Civ.  App.  614,  114 
S.  W.  874,  it  was  held  that  damages  could 
be  recovered  for  mental  suffering  caused 
by  being  forced  to  walk  from  a  point  be- 
yond plaintiff's  destination  to  which  the 
defendant's  servant  had  wilfully  carried 
her,  at  least  where  the  plaintiff  was  not 
guilty  of  contributory  negligence  and  was 
reasonably  justified  in  undertaking  the 
walk.  And  in  Texas  Traction  Co.  v.  Han- 
son, —  Tex.  Civ.  App.  — ,  124  S.  W.  424, 
it  was  held  in  effect  that  a  passenger  negli- 
eently  carried  beyond  her  destination  where- 
by she  was  forced  to  walk  back  in  the  night 
may  recover  damages  for  mental  and  physi- 
cal pain  resulting  therefrom.  See  also  Pull- 
man Co.  V.  Finley,  as  set  out  supra. 

But  a  passenger  wrongfully  carried  be- 
yond his  destination  is  not  entitled  to  re- 
cover attorneys'  fees  as  an  element  of  dam- 
ages therefor.  St.  Louis,  I.  M.  ft  S.  F.  R. 
Co.  V.  Evans,  supra. 

And  it  has  been  held  that  special  dam- 
ages, such  as  loss  in  business,  caused  by  the 
failure  of  the  carrier  to  stop  its  train  at 
plaintiff's  destination,  cannot  be  recovered 
in  the  absence  of  notice  to  the  carrier  of 
the  business  engagement.  Martin  v.  South- 
ern R.  Co.  supra. 

Exemplary  damages. 

Where  there  is  a  mere  negligent  omis- 
sion of  duty,  unaccompanied  by  any  aggra- 
vated circumstances,  punitive  damages  can- 
not be  recovered.  Southern  R.  Co.  v.  Cart- 
ledge,  10  Ga.  App.  523,  73  S.  E.  703.  So,  in 
Yazoo  k  M.  Valley  R.  Co.  v.  Hardie,  100 
41  L.R.A.(N.S.) 


Miss.  132,  34  L.R.A.(N.S.)  740,  55  S.  E. 
42,  it  was  held  that  a  railroad  company 
is  not  liable  for  punitive  damages  merely 
for  failure  to  notify  a  passenger  of  the 
train's  arrival  at  his  station,  and  refusal 
to  return  with  him  when  the  fact  that  be 
has  been  carried  past  is  discovered,  where 
the  failure  is  the  result  of  mere  neglect. 
In  this  connection  the  court  said:  '^A 
railroad  company  is  not  liable  for  puni- 
tive damages  for  a  mere  failure  to  perform 
its  contractual  duty.  ...  A  railroad 
company  which  has  violated  its  duty  can 
be  assessed  with  punitive  damages  only 
where  there  has  been  some  intentional 
wrong,  insult,  abuse,  harshness,  or  where 
there  has  been  such  gross  neglect  of  duty 
as  to  evince  reckless  indifference  of  the 
rights  of  others." 

But  where  the  breach  of  duty  is  wilful 
both  compensatory  and  punitive  damages 
may  be  recovered.  Martin  v.  Southern  R. 
Co.  89  S.  C.  32,  71  S.  E.  236.  And  that 
punitive  damages  may  be  recovered  by  a 
passenger  wilfully  carried  past  his  destina- 
tion, especially  where  the  carrier's  servants 
are  abusive  and  insulting,  see  North  Ala- 
bama Traction  Co.  v.  Daniel,  158  Ala.  414, 
48  So.  50,  on  subsequent  appeal.  3  Ala. 
App.  428,  57  So.  120. 

But  the  refusal  of  a  railroad  company  to 
back  a  train  which  has  started  from  one 
station  to  another,  to  permit  a  passenger 
for  the  former,  who  has  been  negligently 
carried  past,  to  get  off,  is  not  such  wilful- 
ness as  will  justify  an  award  of  punitive 
damages  against  it,  where,  because  of  neces- 
sary statutory  precautions,  it  would  entail 
considerable  delay,  since  the  rights  of  other 
passengers  required  the  train  to  proceed  on 
its  journey.  Yazoo  ft  M.  Valley  R.  Co.  v. 
Hardie,  supra. 

And  the  question  whether  or  not  punitive 
damages  can  be  assessed  against  a  railroad 
company  for  carrying  a  passenger  past  her 
station  cannot  be  affectea  by  toe  fact  that 
she  was  in  impaired  health,  was  bound  for 
a  hospital,  and,  upon  being  returned  to 
the  station  later  in  the  day,  was  compelled 
to  get  off  in  the  rain,  which  aggravated 
her  condition  of  ill  health.    Ibid. 

Q.  J.  C. 
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known  to  the  conductor,  the  carrier  ia 
charged  by  law  with  the  duty  of  stopping 
the  train  at  such  station  and  afTording  a 
reasonable  opportunity  to  the  passenger  to 
^t  off;  and  a  failure  to  perform  such  duty 
18  not  only  a  breach  of  contract,  but  a 
tort  for  which  an  action  is  maintainable. 

(September  12,  1912.) 

ERROR  to  the  County  Court  for  LeFlore 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  wrongfully  carrying  plaintiff 
beyond  his  station.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  €.  S.  Warner  and  H.  P.  War- 
ner for  plaintiff  in  error. 

Mr.  J.  Wesley  Smith,  for  defendant  in 
error : 

The  petition  alleging  a  violation  of  duty 
on  the  part  of  the  railroad  company  states 
a  cause  of  action  sounding  in  tort. 

Hale,  Damages,  pp.  257,  258;  Canaday 
v.  United  R.  Co.  134  Mo.  App.  282,  114  S. 
W.  88;  Reed  v.  Chicago,  B.  &  Q.  R.  Co.  84 
Keb.  8,  120  N.  W.  442. 

Sharp,  C»,  filed  the  following  opinion: 
Defendant  in  error,  plaintiff  below,  re- 
covered judgment  in  the  county  court  of  Le 
Flore  county  against  the  plaintiff  in  error, 
defendant  below,  for  damages  occasioned 
by  the  negligence  of  defendant  in  carrying 
the  plaintiff,  "^^ho  was  a  passenger  on  one 
of  its  trains,  through  a  station  to  which 
he  had  purchased  a  ticket  on  defendant 
company's  line  of  railroad.  The  verdict  was 
for  $75.  Nine  specifications  of  error  are 
assigned  by  the  plaintiff  in  error,  but  two 
of  which  are  discussed  in  the  brief.  The 
first  is  that,  the  action  being  one  for  a 
breach  of  contract,  there  was  no  proof 
that  plaintiff  sustained  any  damages;  the 
second,  that  the  verdict  of  the  jury  was 
excessive.  The  petition  in  part  charges 
that  on  the  7th  day  of  February,  1910, 
plaintiff  was  a  passenger  on  one  of  defend- 
ant's regular  passenger  trains,  having  pur- 
chased a  ticket  and  paid  for  transportation 
from  Spiro  to  Skullyville,  and  that  while 
on  said  train  the  employees  of  defendant 
company  took  up  plaintifi^s  ticket;  and 
further  charged  that  it  was  the  duty  of 
said  company  to  stop  its  train  at  the  said 
station  of  Skullyville,  to  permit  the  plain- 
tiff to  alight  therefrom,  but  that,  disre- 
garding its  duty  in  that  respect,  defendant 
company  failed  and  refused  to  stop  its 
train  at  said  station,  and  wilfully  and 
wrongfully  carried  plaintiff  by  and  past  his 
said  destination. 

Section  1379,  Comp.  Laws  1909,  provides 
that,  in  case  of  a  neglect  or  refusal  of  a 
railroad  company  to  discharge   or  deliver  ] 
41  L.R.A.(N.8.) 


passengers  at  the  regularly  appointed  place, 
the  offending  company  shall  pay  to  the 
party  aggrieved  all  damages  which  shall  be 
sustained  thereby,  with  costs  of  action, 
rhis  is  but  declaratory  of  the  duty  of  car- 
riers of  passengers  that  existed  at  common 
law.  It  is  clear  that,  upon  a  failure  to 
discharge  its  duty  by  affording  an  oppor- 
tunity for  the  passenger  to  alight  at  his 
destination,  there  was  such  a  violation  of 
duty  as  would  entitle  plaintiff  to  recover 
at  least  nominal  damages.  Plaintiff  in 
error  admits  its  liability  for  nominal  dam- 
ages, but  upon  the  ground  of  a  breach  of 
contract  to  transport  defendant  in  error 
to  his  destination.  If  the  action,  therefore, 
is  one  predicated  upon  contract,  the  only 
damages  recoverable  would  be  such  as 
would  afford  full  compensation  for  the  in- 
jury, if  any,  sustained  by  plaintiff,  and, 
there  being  no  testimony  tending  to  show 
that  plaintiff  sustained  any  actual  dam- 
ages, the  verdict  of  the  jury  would  there- 
fore be  without  evidence  to  support  it.  It 
is  therefore  necessary  to  consider  whether 
the  action  is  one  arising  ew  contractu  or 
ea  delicto. 

In  our  system  of  pleading  the  formal  dis- 
tinction between  actions  is  abolished,  and 
the  petition  should  state  facts  constituting 
the  cause  of  action,  plainly  and  distinctly. 
In  determining  the  character  of  the  action, 
we  look  to  the  substance  of  the  entire  plead- 
ing, and  not  to  the  mere  formal  language  in 
which  it  is  expressed.  We  have  regard  to 
the  facts  constituting  the  cause  of  com- 
plaint, and  afford  the  plaintiff  the  most 
ample  redress  which  the  facts  will  justify 
consistent  to  the  rights  of  the  defendant. 
It  is  the  policy  of  our  system  to  trammel  the 
rights  of  the  parties  as  lightly  as  possible 
by  technicalities  of  mere  form,  but  so  to 
shape  pleadings  as  to  bring  before  the  court 
or  jury  the  matter  in  issue  between  the 
parties.  Hence,  when  the  facts  are  plainly 
and  distinctly  stated,  the  action  will  be 
regarded  as  either  in  tort  or  contract,  hav- 
ing regard,  first,  to  the  character  of  the 
remedy  such  facts  indicate;  and,  second, 
to  the  most  complete  and  ample  redress 
which  upon  the  facts  stated  the  law  affords. 

The  character  of  the  action  is  to  be  de- 
termined by  the  nature  of  the  grievance, 
rather  than  the  form  of  the  petition,  and  in 
cases  of  the  character  at  hand,  courts  are 
inclined  to  consider  it  is  as  founded  in 
tort,  unless  a  special  contract  very  clearly 
appears  to  have  been  made  the  gravamen 
and  object  of  the  complaint  in  the  petition. 
The  case  before  us  presents,  under  these 
views,  the  inquiry  whether  the  petition 
seeks  to  recover  for  a  breach  of  the  con- 
tract stated  therein,  or  whether  the  wrong 
and    injury   complained   of    was    that    the 
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plaintiff,  after  acquiring  by  contract  the 
right  to  travel  on  defendant's  train,  to  a 
certain  station,  and  to  there  be  afforded  a 
reasonable  opportunity  to  alight  from  said 
train  at  the  station  at  his  point  of  des- 
tination, was  wrongfully  carried  by  said 
station  by  the  negligence  of  the  railroad 
company,  and  in  violation  of  its  public 
duty. 

The  contract  is  stated  as  an  inducement 
to  the  action,  as  the  foundation  of  plain- 
tiff's right  to  be  on  the  train,  to  show  that 
plaintiff  was  lawfully  there.  It  next 
charges  that,  without  the  consent  of  plain- 
tiff, the  railroad  company  wilfully  and 
wrongfully,  and  with  disregard  of  its  duty 
to  plaintiff,  failed  and  refused  to  stop  its 
train  at  SkuUyville  station,  and  carried 
plaintiff  beyond  his  destination  to  a  point 
about  1  mile  distant  therefrom.  There  is 
testimony  to  show  that  plaintiff  requested 
the  employees  in  charge  of  said  train  to 
back  it  to  the  station,  but  that  they  refused 
80  to  do.  Hero  is  not  only  a  breach  of 
contract  and  a  violation  of  public  duty  by 
the  plaintiff  in  error  as  a  common  carrier, 
but  a   wilful,   deliberate,   conscious   wrong. 

The  question  here  presented  is  ably  dis- 
cussed in  Canaday  v.  United  R.  Co.  134 
Mo.  App.  282,  114  S.  W.  88,  where  many 
authorities  are  collected.  It  was  there 
said:  "In  view  of  the  fact  that  the  rela- 
tion of  passenger  and  carrier  can  arise 
only  through  contract,  express  or  implied, 
it  would  indeed  be  difficult  to  state  a  cause 
of  action  without  some  reference  to  the 
contract  out  of  which  the  relation  arose. 
And  so  it  is,  when  the  action  sounds  in 
tort,  the  allegation  of  the  contract  of  car- 
riage is  regarded  as  mere  iiiducement  to 
the  action  to  show  the  plaintiff's  right  to 
sue  as  a  passenger.  Therefore,  in  cases  of 
this  class,  where  the  plaintiff  alleges  the 
payment  of  his  fare,  the  promise  of  the 
company  to  carry  him,  and  then  proceeds 
to  state  the  tort,  and  his  claim  is  for  dam- 
ages arising  on  account  thereof,  the  action 
is  declared  to  be  one  in  tort.  This  for  the 
reason  the  gravamen  or  gist  of  the  action 
proceeds  ex  delicto  on  the  breach  of  the 
duty  owing  to  the  public  imposed  by  law. 
Denver  Tramway  Co.  v.  Cloud,  6  Colo.  App. 
445,  40  Pac.  779;  Head  v.  Georgia  P.  R, 
Co.  79  Ga.  368,  11  Am.  St.  Rep.  434,  7  S. 
E.  217;  Ames  v.  Union  R.  Co.  117  Mass. 
541,  19  Am.  Rep.  426;  Hammond  v.  North- 
eastern R.  Co.  6  S.  C.  130,  137,  24  Am.  Rep. 
467;  Brown  v.  Chicago,  M.  &  St.  P.  R.  Co. 
64  Wis.  342,  347,  41  Am.  Rep.  41,  11  N. 
W.  366,  911;  16  Enc.  PI.  A  Pr.  1124." 
Reed  v.  Chicago,  B.  &  Q.  R.  Co.  84  Neb. 
8,  120  N.  W.  442;  Book  v.  Chicago,  B.  & 
Q.  R.  Co.  75  Mo.  App.  604;  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Reynolds,  65  Ohio  St. 
41  L.R.A.(N.S.) 


370,  60  Am.  St.  Rep.  706,  46  N.  E,  712; 
C'entral  R  k  Bkg.  Co.  v.  Roberts,  91  Ga. 
513,  18  8.  E.  315;  Heim  v.  M'Caughan, 
32  Miss.  17,  66  Am.  Dec.  588;  Purcell  v. 
Richmond  &  D.  R.  Co.  108  N.  C.  414,  12 
L.R.A.  113,  2  8.  E.   954,   966. 

It  is  patent  that  the  action  was  one  based, 
not  upon  the  breach  of  a  contract  of  car- 
riage, but  as  charged  in  the  petition,  for 
a  disregard  of  duty  arising  out  of  the  rela- 
tions of  the  parties,  and  was  therefore  one 
sounding  in  tort.  As  a  general  rule  in 
such  cases,  it  may  be  said  that  exemplary, 
punitive,  or  vindictive  damages  will  not  be 
awarded  unless  there  is '  proof  going  to 
show  a  wrongful  purpose  or  reckless  in- 
difference of  consequences,  oppression,  in- 
sult, rudeness,  caprice,  wilfullness,  or  oth- 
er causes  of  aggravation  in  the  act  or  omis- 
sion causing  the  injuiry,  or  because  the  cii^ 
cumstances  showed  a  reckless  indifference 
to  duty.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Chamberlain,  4  Okla.  542,  46  Pac.  499; 
Western  U.  Teleg.  Co.  v.  Reeves,  —  Okla. 
— ,  126  Pac.  216. 

What  evidence,  therefore,  was  there  tend- 
ing to  bring  the  case  within  this  rulet 
That  the  train  on  which  the  plaintiff  was 
a  passenger  did  not  stop  at  SkuUyville 
stands  admitted.  There  were  three  other 
passengers  on  the  train  who  had  tickets 
to  SkuUyville.  The  conductor  had  taken 
up  the  plaintifi^s  ticket  before  reaching 
SkuUyville,  hence  knew  of  \\b  presence  on 
the  train.  No  excuse  why  the  train  failed 
to  stop  at  SkuUyville  was  given.  The 
train '  slowed  down  and  let  off  three  of  the 
passengers  near  a  mile  past  the  station, 
and,  upon  discovery  that  plaintiff  was  still 
aboard,  the  train  slowed  down  a  second 
time.  There  was  a  sharp  conflict  in  the 
testimony  as  to  whether  the  train  stopped 
on  these  two  occasions;  several  witnesses 
testifying  that  it  did  not,  while  defendant's 
witnesses  testified  that  it  did.  Plaintiff 
testified  that  he  jumped  off  the  train  while 
in  motion,  and  fell  on  his  hands  and  knees, 
though  he  was  not  injured;  that  it  was 
near  10  o'clock  at  night,  in  the  month  of 
February,  and  was  raining  at  the  tim& 
Plaintiff's  testimony  in  part  is  as  follows  : 
"I  asked  him  to  move  me  back  up  to  the 
station,  and  he  said:  'He  had  been  there 
once  and  was  not  going  any  more.'  He 
says,  'Do  you  want  off,'  and  I  says,  'yes,; 
I  have  business  to  attend  to  to-morrow,  I 
am  not  well,  and  I  want  off.'  We  slowed 
up  again.  We  had  kept  going  on  until  we 
got  to  Rain  Prairie.  It  is  a  very  rough 
place.  I  was  acquainted  with  the  place, 
so  I  went  down  on  the  step  and  he  went 
along  with  me.  He  says,  'Get  off,'  and  it 
had  slowed  up  reason^ly  slow.  I  am  get- 
ting old.    I  am  fifty  two  years  old,  not  a 
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real  old  man,  but  I  have  lost  my  eyesight. 
It  was  dark  and  rainy."  The  plaintiff  then 
attempted  to  follow  an  old  cow  trail,  but 
missed  it,  and  then  followed  a  wire  fence 
for  a  guide  a  distance  of  a  half  mile  to 
a  neighbor's,  when  he  again  followed  anoth- 
er wire  fence  until  he  reached'  home.  It 
appears  that  the  conductor's  time  was  oc- 
cupied largely  with  taking  up  fares  and 
counting  tickets.  He  was  civil  in  his  treat- 
ment of  the  plaintiff,  more  than  can  be 
said  of  the  brakeman,  who  appears  to  have 
had  active  charge  in  assisting  the  various 
Skullyville  passengers  to  alight.  The  con- 
ductor explained  that,  even  though  he  had 
been  requested,  he  could  not  have  backed 
the  train  up  to  the  station  on  account  of 
the  fact  that  he  was  being  followed  by  a 
Kansas  City  Southern  train,  using  the 
same  track.  Witnesses  for  plaintiff,  how- 
ever, testified  that  that  train  had  preceded 
the  train  of  defendant  company  out  of 
Spiro.  The  train  had  but  two  coaches,  and 
no  sufficient  reason  was  shown  or  attempt- 
ed why  it  did  not  stop  at  Skullyville.  The 
brakeman  testified  that  there  was  some- 
thing wrong  with  the  signal  cord,  and  that 
the  engineer  did  not  get  the  signal  to  stop, 
but  it  further  appears  that  he  had  no 
trouble  in  stopping  the  train  (as  claimed 
by  him)  twice  after  it  had  passed  the  sta- 
tion to  let  off  different  passengers.  The  con- 
ductor testified  that  it  was  the  brakeman's 
duty  to  assist  passengers  getting  off  in 
safety.  The  witness  Casey  testified  that 
the  brakeman  told  him,  ''I  don't  know  where 
in  hell  he  is"  (referring  to  plaintiff),  and, 
when  asked  why  he  did  not  put  back  to 
this  station,  he  replied,  ''To  hell  with  the 
station.  I've  passed  it,  fall  off;"  This 
conversation  was  had  with  other  passengers 
alike  affected  a  few  moments  before  the 
train  slowed  up  the  first  time. 

The  neglect  and  indifference  of  the  con- 
ductor, and  the  contempt  and  'disdain  ek 
hibited  by  the  brakeman,  on  the  occasion, 
tended  to  show  a  reckless  disregard  of  duty 
and  indifference  of  consequences.  Where 
negligence  is  accompanied  with  contempt  of 
the  plaintiff's  rights  and  conveniences,  ex- 
emplary damages  may  be  awarded.  There 
is  a  difference  between  an  injury  which  is 
the  mere  result  of  such  negligence  as 
amounts  to  little  more  than  an  accident, 
and  an  injury,  wilful  and  negligent,  which 
is  accompanied  by  an  expression  of  inso- 
lence. Memphis  &  C.  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  699,  and  au- 
thorities cited. 

While  the  testimony  does  not  show  the 
case  to  be  one  of  a  particularly  aggravat- 
ed nature,  and  while  it  does  not  appear 
that  any  lasting  injury  or  loss  was  sua* 
tained,  yet  the  higl)  duty  imposed  by  law  ' 
41  I..R,A.(N.8.) 


upon  the  defendant,  taken  in  connection 
with  the  seemingly  wilful  disregard  of 
plaintiff's  rights,  in  view  of  the  facts  es- 
tablished, make  clear  that  the  verdict  of 
the  jury  was  warranted.  In  such  cases  it 
is  the  province  of  the  jury  to  award  ex- 
emplary or  punitive  damages.  Interna- 
tional ft  G.  N.  R.  Co.  V.  Terry,  62  Tex.  380, 
50  Am.  Rep.  529 ;  Book  v.  Chicago,  B.  ft  Q. 
R.  Co.  85  Mo.  App.  76;  Id.  75  Mo.  App.  604; 
Cable  V.  Southern  R.  Co.  122  N.  C.  892, 
29  S.  £.  377 ;  Hutchinson  v.  Southern  R.  Co. 
140  N.  C.  123,  52  S.  £.  263,  6  Ann.  Cas. 
22;  Memphis  ft  C.  R.  Co.  v.  Whitfield,  44 
Miss.  466,  7  Am.  Rep.  699;  Illinois  C.  R. 
Co.  V.  Chambers,  71  111.  519;  Heirn  v.  M'- 
Caughan,  32  Miss.  17,  66  Am.  Dec.  588; 
Dave  V.  Morgan's  L.  ft  T.  R.  ft  8.  S.  Co. 
47  La.  Ann.  576,  17  So.  128.  Nor  does  the 
fact  taht  Skullyville  was  a  fiag  station 
affect  the  rule. 

It  is  as  much  the  duty  of  a  carrier  of 
passengers  to  afford  a  passenger  an  oppor- 
tunity to  alight  at  such  a  station,  and  to 
which  it  has  sold  him  a  ticket,  as  at  the 
stations  at  which  stops  are  regularly 
scheduled,  unless  some  controlling  exigency 
is  shown  to  have  prevented  such  opportuni- 
ty. Chattanooga,  R.  ft  C.  R.  Co.  v.  Lyon, 
89  6a.  16,  15  L.RA.  857,  32  Am.  St.  Rep. 
72,  16  8.  E.  24;  Fetter,  Carr.  Pass.  §  300; 
Strange  v.  Missouri  P.  R.  Co.  61  Mo.  App. 
586;  Caldwell  v.  Richmond  ft  D.  R.  Co.  89 
Ga.  550,  15  S.  E.  678.  The  testimony  con- 
sidered, the  verdict  is  not  excessive,  but, 
on  the  contrary,  is  exceedingly  reasonable. 

Other  errors  assigned  in  the  brief,  but 
which  are  not  discussed,  are  deemed  to 
have  been  waived,  and  for  that  reason  have 
not  been  considered. 

The  judgment  of  the  trial  court  shoald 
be  affirmed. 

Per  Curiam; 

Adopted  in  whole. 


OKIiAHOBfA    CRIMINAIi    COURT    OF 

app£:als. 

ex  parte  h.  0.  jefferies. 

(  —  Okla.  Crim.  Rep.  — ,  124  Pac.  924.) 

Evidence  ^  circumstantlaL 

1.  All  evidence  is  largely  circumstantial, 
and  even  when  most  direct,  depends  upon 
circumstances  for  its  credibility,  weight, 
and  effect. 

Headnotes  by  FtrBMA^ir,  P.  J. 


Xote,  '^Does  chain  theory  apply  where 
the  evidence  is  wholly  circumstantial. 

A  great  many  courts  have  discussed  the 
question  whether  the  so-called  chain  theory 
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Bame  —  weli^ht. 

2.  In  cases  depending  upon  circumstantial 
evidence,  where  the  circumstances  proven 
are  not  only  consistent  with  the  guilt  of  a 
defendant,  but  are  also  inconsistent  with 
his  innocence,  such  evidence  in  weight  and 
probative  force  may  surpass  direct  evidence 
in  its  effect  upon  the  court  or  jury. 

Same  —  number  of  clrcmnstanoes. 

3.  A  single  circumstance  standing  by  it- 
self may  l^  of  no  value  as  evidence.  Two 
or  three  or  more  circumstances  taken  to- 
gether might  not  be  sufficient  to  justify  a 
conviction;  but  where  a  multitude  of  cir- 
cumstances are  proven  and  are  considered 
together,  they  may  irresistibly  establish  the 
guilt  of  a  defendant. 

Same  —  theory  —  cable. 

4.  The  link  and  chain  theory  with  refer- 


ence to  circumstantial  evidence  is  rejected, 
and  the  rope  or  cable  tibeory  is  adopted. 

(July  9,  1912.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
jail  to  which  he  had  been  committed  charged 
with  the  offense  of  murder.  Writ  dis- 
charged. 

Statement  by  Farman,  P.  J.: 

On  the  25th  day  of  April,  1912,  a  prelimi- 
nary trial  was  commenced  before  F.  L. 
Hill,  a  justice  of  the  peace  in  and  for  No- 
wata county,  in  a  case  then  pending  before 
said  justice,  wherein  the  petitioner  was 
charged  with  the  offense  of  murder.    When 


or  the  so-called  rope  or  cable  theory  should 
apply  where  the  evidence  in  a  criminal 
prosecution  is  wholly  circumstantial.  Be- 
cause of  the  manner  in  which  the  question 
usually  arises,  which  is  in  connection  with 
instructions  given  or  refused,  the  decisions 
are  often  misleading,  because  merely  deal- 
ing with  but  one  phase  of,  or  a  part  of,  the 
various  rules,  and  for  this  reason  many  of 
the  cases  should  be  read  in  connection  with 
the  other  cases  in  the  same  jurisdiction,  in 
order  to  evolve  the  true  rule  therein  ap- 
plied. To  add  to  the  confusion,  there  are 
numerous  rules  which  are  fairly  well  estab- 
lished, some  of  which  are  decidedly  con- 
flicting. The  great  conflict  arises  with  re- 
spect to  the  degree  of  proof  with  which  the 
individual  circumstances  are  required  to  be 
proved.  In  the  flrst  place  we  have  those 
cases  which  apply  the  chain  theory  to  all 
essential  circumstances  upon  which  the 
prosecution  relies,  and  hold  that  each  one 
of  such  circumstances  must  be  independent- 
ly proved  beyond  a  reasonable  doubt,  or  In 
other  words  by  the  same  weight  of  evidence 
as  if  it  were  the  main  fact.  This  class  of 
cases  is  followed  by  that  in  which  the  same 
rule  is  applied  to  the  ultimate  and  essen- 
tial facts,  but  not  to  the  minor  circum- 
stances offered  in  proof  of  the  essential  facts. 
Arrayed  against  these  two  classes  of  cases 
are  those  which  apply  the  rope  or  cable 
theory,  and  hold  that  it  is  not  necessary 
that  each  circumstance  relied  upon  be  in- 
dependently proved  beyond  a  reasonable 
doubt,  the  test  applied  being  whether  or  not, 
on  a  consideration  of  the  evidence  as  a 
whole,  the  jury  have  a  reasonable  doubt  as 
to  the  guilt  of  the  accused.  An  exception 
to  the  "no  chain  theory"  has  been  made  by 
some  courts  which  generally  apply  that 
tlieory,  where  the  circumstances  relied  upon 
for  conviction  are  dependable  upon  one  an- 
other, or,  ns  it  is  sometimes  stated,  are  ar- 
ranged "linkwise."  And  applying  the  con- 
verse of  this  rule,  they  adhere  to  the  rope 
or  cable  theory  where  the  circumstances  re- 
lied upon  are  not  dependent  upon  each  oth- 
er, holding  that  each  fact  relied  upon  need 
not  be  independently  proved  beyond  a  rea- 
sonable doubt,  but  that  the  test  for  acquit- 
41  L,E.A.(N,S.) 


tal  is  a  reasonable  doubt  of  guilt  arising 
upon  a  consideration  of  the  evidence  as  a 
whole.  Still  another  line  of  cases  hold  in 
effect  that  although  all  the  essential  facta 
must  be  proved  beyond  a  reasonable  doubt, 
such  rule  does  not  apply  to  merely  evi- 
dentiary circumstances  which  are  offered  in 
proof  of  such  essential  facts,  but  do  not 
hold,  as  in  the  second  class  of  cases  above 
referred  to,  that  each  material  fact  must  be 
independently  proved  beyond  a  reasonable 
doubt,  but,  on  tne  other  hand,  apply  the  rule 
that  the  reasonable  doubt  which  the  jury 
must  entertain  in  order  to  acquit  is  as  to 
the  guilt  of  the  accused  on  the  evidence  con- 
sidered as  a  whole. 

Theoretically,  it  would  seem  that  there  is 
no  justiflcation  for  applying  the  chain 
theory,  which,  of  course,  requires  that  each 
link  or  circumstance  relied  upon  stand  alone 
and  be  independently  proved  by  evidence  as 
convincing  as  that  required  to  establish 
the  guilt  of  the  accused.  "The  fallacy  of 
this  theory,"  as  is  well  said  in  Ex  paste 
Jeffebies,  "lies  in  the  fact  that  it  makes 
every  such  circumstance  or  link  stand  by 
itself  and  depend  alone  upon  its  own 
strength,"  unable  "to  gain  strength  by  being 
connected  v^ith  the  stronger  links,"  as  the 
weaker  circumstance  undoubtedly  would  in 
most  cases  if  the  evidence  were  considered 
as  a  whole. 

Rule  requiring  independent  proof  of  each 
fact  relied  upon. 

The  rule  that  where  the  evidence  against 
the  accused  is  wholly  circumstantial,  each 
essential  circumstance  in  the  chain,  or  series 
of  circumstances,  relied  upon  to  establish 
guilt,  must  be  independently  proved  to  a 
moral  certainty  or  beyond  a  reasonable 
doubt,  that  is,  to  the  same  degree  of  cer- 
tainty as  the  main  fact, — has  been  adhered 
to  in  the  following  cases:  People  v.  Phipps, 
39  Cal.  326;  People  v.  Ah  Chung,  54  Cal. 
398;  People  v.  Smith,  106  Cal.  73,  39  Pac. 
40;  People  v.  Dole,  122  Cal.  486,  68  Am.  St. 
Rep.  50,  56  Pac.  581 ;  People  v.  Weber,  149 
Cal.  325,  86  Pac.  671;  People  v.  Carson, 
165  Cal.  164,  99  Pac.  970;  People  v.  Olsen, 
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said  trial  wua  completed,  said  justice  or- 
dered that  petitioner  be  committed  to  jail 
without  bail  to  answer  said  charge  before 
the  district  court  of  said  county.  Peti- 
tioner obtained  a  writ  of  habeas  corpus. 

Messrs.  Bert  Van  lieaven  and  O.  li. 
Rider  for  petitioner. 

Messrs.  Smith  C.  Matson,  Assistant  At- 
torney General,  W.  V.  Thraves,  Walter  D. 
Humphrey,  and  J.  A.  Tillotson  for  the 
State. 

Fnrman,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  case  depending  entirely  upon 
what  is  known  as  "circumstantial  evidence." 
It  is  therefore  proper  for  us  to  consider 
the  value  of  such  evidence.     Some  courts 


hold  that  circumstantial  evidence  is  of  sec- 
ondary importance,  and  is  inferior  to  what 
it  called  "direct  or  positive  evidence." 
Our  investigation  and  reflections  have 
caused  us  to  reach  a  different  conclusion. 
All  evidence  is  largely  circumstantial,  and 
even  when  most  direct  it  depends  upon  cir- 
cumstances for  its  credibility,  weight,  and 
effect.  By  way  of  illustration,  suppose  that 
a  number  of  persons  witness  a  homicide, 
and  all  testify  that  they  saw  A  point  a 
rifie  at  B,  who  was  standing  some  60  yards 
away;  that  they  saw  a  flash  and  heard  the 
report  of  an  explosion  that  they  saw 
B  fall  to  the  ground,  and  upon 
going  to  his  body  found  a  small  hole 
in  his  forehead  and  a  similar  hole  in  the 
back  of  his  head;  and  that  B  immediately 


1  Cal.  App.  17,  81  Pac.  678;  State  v. 
Dinneen,  7  Penn.  (Del.)  605,  76  Atl.  623; 
Kennedy  v.  State,  31  Fla.  428,  12  So.  858; 
Sumner  v.  State,  6  Blackf.  679,  36  Am. 
Dec.  561;  McGregor  v.  State,  16  Ind.  9  (in 
connection  with  Sumner  v.  State  and  Mc- 
Gregor V.  State,  see  Dunn  v.  State,  166  Ind. 
694,  78  N.  E.  198,  as  set  out  infra) ;  Com. 
V.  Webster,  6  Gush.  295,  52  Am.  Dec.  711; 
People  V.  Vanderpool,  1  Mich.  N.  P.  264; 
People  V.  Aikin,  66  Mich.  460,  11  Am.  St. 
Rep.  512,  33  N.  W.  821,  7  Am.  Grim.  Rep. 
846  (holding  the  following  instruction  er- 
roneous: "The  rule  requiring  the  jury  to 
be  satisfied  of  the  defendant's  guilt  beyond 
a  reasonable  doubt,  in  order  to  warrant  a 
conviction,  does  not  require  that  the  jury 
should  be  satisfied  beyond  a  reasonable 
doubt  of  each  link  in  the  chain  of  circum- 
stances relied  upon  to  establish  the  respond- 
ent's guilt.  It  is  sufficient  if,  taking  the 
testimony  all  together,  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty") ;  People  v.  Stewart,  75 
Mich.  21,  42  N.  W.  662;  People  v.  Willett, 
106  Mich.  110,  62  N.  W.  1115;  People  v. 
McArron,  121  Mich.  1,  79  N.  W.  944;  State 
▼.  Grabtree,  170  Mo.  642,  71  S.  W.  127; 
Territory  v.  McAndrews,  3  Mont.  158;  State 
▼.  Gleim,  17  Mont.  17,  31  L.R.A.  294,  52 
Am.  St.  Rep.  655,  41  Pac.  998,  10  Am.  Grim. 
Rep.  46  (holding  that  it  was  erroneous  to 
instruct  that  it  is  sufficient  if,  taking  all  of 
the  testimony  together,  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  of  guilt)  ; 
Walbridge  v.  State,  13  Neb.  237,  13  N.  W. 
209;  Bradshaw  v.  State,  17  Neb.  147,  22 
N.  W.  361,  6  Am.  Grim.  Rep.  499;  Lamb  v. 
State,  69  Neb.  212,  95  N.  W.  1050;  State 
V.  Maher,  25  Nev.  465,  62  Pac.  236;  People 
▼.  Lustig,  206  N.  Y.  162,  99  N.  E.  183; 
State  V.  Messimer,  75  N.  G.  385;  State  v. 
Snell,  5  Ohio  S.  &  C.  P.  Dec.  670,  2  Ohio 
N.  P.  65 ;  Dassett  v.  United  States,  3  Okla. 
591,  41  Pac.  608  (but  see  Ex  parte  Jef- 
FERIES  and  cases  therein  cited) ;  State  v. 
Glass,  6  Or.  73 ;  Stat«  v.  Aughtrv,  49  S.  G. 
285,  26  S.  E.  619,  884,  27  S.  E.  199;  State 
V.  Sanders,  75  S.  G.  409,  56  8.  E.  35 ;  State 
V.  Tedder,  83  S.  G.  437,  65  S.  E.  449;  Law- 
less V.  State,  4  Lea,  173;  Black  v.  State, 
41  L.R.A.(N.S.) 


1  Tex.  App.  368;  Hampton  v.  State,  1  Tex. 
App.  652;  Harrison  v.  State,  6  Tex.  App. 
42;  Gampbell  v.  State,  10  Tex.  App.  660; 
Johnson  v.  State,  18  Tex.  App.  385;  Scott 
V.  State,  19  Tex.  App.  325 ;  Brookin  v.  State, 
26  Tex.  App.  121,  9  S.  W.  735;  Bookser  v. 
State,  26  Tex.  App.  593,  10  S.  W.  219; 
Gallaher  v.  State,  28  Tex.  App.  247,  12  S. 
W.  1087 ;  Grow  v.  State,  33  Tex.  Grim.  Rep. 
264,  26  S.  W.  209,  on  subsequent  appeal  in 
37  Tex.  Grim.  Rep.  295,  39  S.  W.  574; 
Ghitister  v.  State,  33  Tex.  Grim.  Rep.  635, 
28  S.  W.  683;  Baldez  v.  State,  37  Tex. 
Grim.  Rep.  413,  35  S.  W.  664;  Hamlin  v. 
State,  39  Tex.  Grim.  Rep.  579,  47  S.  W. 
666;  Blount  v.  State,  —  Tex.  Grim.  Rep. 
— -,  64  S.  W.  1050;  (galloway  v.  State,  44 
Tex.  Grim.  Rep.  230,  70  S.  W.  211 ;  Hender- 
son V.  State,  50  Tex.  Grim.  Rep.  266,  96  S. 
W.  37;  Moseley  v.  State,  59  Tex.  Grim.  Rep. 
90,  127  S.  W.  178;  Reeseman  v.  State,  59 
Tex.  Grim.  Rep.  430,  128  S.  W.  1126;  Rob- 
erts V.  State,  60  Tex.  Grim.  Rep.  20,  129 
S.  W.  611;  State  v.  Flanagan,  26  W.  Va. 
116;  State  v.  Sheppard,  49  W.  Va.  682,  39 
S.  E.  676;  State  v.  Trail,  59  W.  Va.  176, 
53  S.  E.  17;  Kollock  v.  State,  88  Wis.  663, 
60  N.  W.  817 ;  Buel  v.  State,  104  Wis.  132, 

80  N.  W.  78,  15  Am.  Grim.  Rep.  175;  Gol- 
bert  V.  State,  125  Wis.  423,  104  N.  W.  61; 
Spick  V.  State,  140  Wis.  104,  121  N.  W. 
664.     See  also  Home  v.  State,  1  Kan.  42, 

81  Am.  Dec.  499.  But  in  connection  with 
the  foregoing  Texas  cases,  see  Garson  v. 
State,  34  Tex.  Grim.  Rep.  342,  30  S.  W.  709,  ^ 
wherein  a  charge  which  omitted  to  state 
that  each  fact  and  circumstance  must  be 
proved  beyond  a  reasonable  doubt  was  held 
sufficient,  and  in  which  the  court  intimated 
that  it  was  only  when  the  circumstances 
were  so  interdependent  as  to  constitute  a 
chain  that  the  omitted  clause  must  be 
charged. 

As  illustrative  of  the  manner  in  which 
this  rule  is  usually  stated  the  following  ex- 
amples are  given:  Thus,  in  People  v. 
Phipps,  39  Cal.  326,  it  was  said:  ''When 
independent  facts  and  circumstances  are  re- 
lied upon  to  identify  the  accused  as  the 
person  committing  the  offense  charged,  and, 
taken  together,  are  regarded  as  a  suiQcieiit 
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died.  This  would  be  called  a  case  of  direct 
and  positive  evidence.  The  evidence  would 
be  direct  and  positive  only  to  the  extent 
that  they  saw  A  point  a  rifle  at  6,  that 
they  saw  a  flash  and  heard  the  report  of 
an  explosion,  that  they  saw  B  fall  to  the 
ground,  that  upon  examination  they  found 
a  hole  through  his  head,  and  that  he  died 
immediately.  No  witness  could  testify  as 
a  matter  of  fact  that  he  saw  the  bullet 
come  out  of  the  gun  and  pass  through  the 
head  of  B.  That  the  witnesses  saw  a  flash 
and  heard  the  report  of  an  explosion,  based 
upon  past  experiences, — that  is,  circumstan- 
ces,— would  prove  that  A  had  fired  the  g^n. 
It  would  be  possible  that  A  may  have 
missed  B,  and  another  may  have  fired  the 
fatal  shot.     To  carry  this  illustration  fur- 


ther, suppose  that  half  of  the  witnesses  who 
saw  the  homicide  testified  that  B  was  not 
attempting  to  make  an  assault  on  A  at 
the  time  of  this  occurrence,  and  the  other 
half  of  the  witnesses  testified  that  before 
A  fired  his  gun,  B  had  fired  at  A.  This 
would  present  an  issue  of  fact  to  be  settled 
by  the  jury,  and  the  determination  of  this 
question  would  depend  upon  a  great  va- 
riety of  circumstances,  among  which  might 
be  mentioned  the  interest  or  want  of  inter- 
est, bias  or  want  of  bias,  of  each  witness 
in  the  case,  the  intelligence  of  the  witnesses, 
the  question  as  to  whether  or  not  they  or 
any  of  them  were  suffering  from  any  such 
physical  or  mental  defect  as  would  impair 
their  sight,  hearing,  or  memory,  the  view 
point   from   which   each    witness   saw  the 


basyi  for  a  presumption  of  his  guilt  to  a 
moral  certainty  or  beyond  a  reasonable 
doubt,  each  material  independent  fact  or 
circumstance  necessary  to  complete  such 
chain  or  series  of  independent  facts,  tend- 
ing to  establish  a  presumption  of  guilt, 
should  be  established  to  the  same  degree  of 
certainty  as  the  main  fact,  which  these  in- 
dependent circumstances,  taken  together, 
tend  to  establish;  that  is,  each  essential  in- 
dependent fact  in  the  chain  or  series  of  facts 
relied  upon  to  establish  the  main  fact  must 
be  established  to  a  moral  certainty  or  be- 
yond a  reasonable  doubt."  And  in  Com.  v. 
Webster,  5  Cush.  295,  52  Am.  Dec.  711, 
which  is  a  leading  and  much  cited  and 
quoted  case,  the  coyrt  stated  the  rule  as 
follows:  "Each  fact  which  is  necessary  to 
the  conclusion  must  be  distinctly  and  inde- 
pendently proved  by  competent  evidence.  I 
say  every  fact  necessary  to  the  conclusion; 
because  it  may,  and  often  does,  happen  that, 
in  making  out  a  case  on  circumstantial  evi- 
dence, many  facts  are  given  in  evidence,  not 
because  they  are  necessary  to  the  conclu- 
sion sought  to  be  proved,  but  to  show  that 
they  are  consistent  with  it,  and  not  repug- 
nant, and  go  to  rebut  any  contrary  pre- 
sumption. .  .  .  The  failure  of  such  proof 
does  not  destroy  the  chain  of  evidence;  it 
only  fails  to  give  it  that  particular  corrobo- 
ration which  the  fact,  if  proved,  might  af- 
ford. .  .  .  The  several  circumstances 
upon  which  the  conclusion  depends  must  be 
fully  established  by  proof.  They  are  facts 
from  which  the  main  fact  is  to  be  inferred; 
and  they  are  to  be  proved  by  competent 
evidence,  and  by  the  same  weight  and  force 
of  evidence  as  if  each  one  were  itself  the 
main  fact  in  issue.  Under  this  rule,  every 
circumstance  relied  upon  as  material  is  to 
be  brought  to  the  test  of  strict  proof;  and 
great  care  is  to  be  taken  in  guarding 
apfainst  feigned  and  pretended  circum- 
stances which  may  be  designedly  contrived 
and  arranged  so  as  to  create  or  divert  sus- 
picion and  prevent  the  discovery  of  the 
truth.  These,  by  care  and  vigilance,  may 
generally  be  detected,  because  things  are  so 
ordered  by  providence — events  and  their  in- 
cidents are  so  combined  and  linked  together 
41  LJl.A.(N.S.) 


— that  real  occurrences  leave  behind  them 
vestiges  by  which  if  carefully  followed,  the 
true  character  of  the  occurrences  themselves 
may  be  discovered.  .  .  .  When  a  fact 
has  occurred,  with  a  series  of  circumstances 
preceding,  accompanying,  and  following,  it, 
we  know  that  these  must  all  have  been  once 
consistent  with  each  other;  otherwise  the 
fact  would  not  have  been  possible.  There- 
fore, if  any  one  fact  necessary  to  the  con- 
clusion is  wholly  inconsistent  with  the 
hypothesis  of  the  guilt  of  the  accused,  it 
breaks  the  chain  of  circumstantial  evidence 
upon  which  the  inference  depends;  and, 
however  plausible  or  apparently  conclusive 
the  other  circumstances  may  be,  the  charge 
must  fail." 

Rule  requiring  independent  proof  of  ulti- 
mate facts  only. 

The  second  class  of  cases  above  referred 
to  as  those  in  whidh  it  is  held  that  where 
the  evidence  is  wholly  circumstantial,  each 
ultimate  and  essential  fact  must  be  proved 
beyond  a  reasonable  doubt,  but  that  every 
minor  circumstance  offered  in  evidence,  al- 
though relied  upon,  need  not  be  so  proved, 
or,  in  other  words,  cases  which  in  effect 
apply  the  chain  theory  to  each  fact  essen- 
tial to  a  conviction,  and  the  rope  or  cable 
theory  to  the  facts  or  circumstances  offered 
in  proof  of  the  essential  facts,  includes  the 
following  cases:  Clare  v.  People,  9  Colo. 
122,  10  Pac.  799,  wherein  it  was  said:  "It 
is  incorrect  to  speak  of  a  body  of  circum- 
stantial evidence  as  a  chain,  and  allude  to 
the  different  circumstances  as  the  links  con- 
stituting such  chain;  for  a  chain  cannot  be 
stronger  than  its  weakest  link,  and  if  one 
link  fails,  the  chain  is  broken.  This  figure 
of  speech  may  perhaps  be  correctly  applied 
to  the  ultimate  and  essential  facts  neces- 
sary to  conviction  in  criminal  cases,  since 
if  one  be  omitted,  or  be  not  proven  beyond  a 
reasonable  doubt,  an  acquittal  must  fol- 
low. It  is  not  true,  however,  that  each  and 
every  of  the  minor  circumstances  introduced 
to^  sustain  these  ultimate  facts  must  be 
proven  with  the  same  degree  of  certainty. 
Some  of  these,  circumsti^iices  may  fail  of 
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homicide,  and  the  reputation  of  each  wit- 
ness for  truth  and  veracity.  Many  other 
circumstances  might  be  mentioned.  All 
such  circumstances  must  be  considered  by  a 
jury  in  weighing  the  credibility  of  the  wit- 
nesses iii  every  case,  whether  it  be  of  direct 
or  circumstantial  evidence.  Suppose,  for 
further  illustration,  we  take  the  case  of  a 
contested  will,  where  a  number  of  witness- 
es testify  that  they  were  present  and  saw 
the  testator  execute  the  will,  and  they 
signed  the  same  as  witnesses  at  his  request, 
and  their  evidence  is  not  disputed  so  far 
as  human  testimony  is  concerned;  but  upon 
an  examination  of  the  paper  on  which  the 
will  was  written,  it  is  found  that  the  date 
of  the  watermark  in  the  paper  was  several 
years  subsequent  to  the  time  of  the  death 


of  the  deceased, — ^which  would  be  the  more 
satisfactory  and  therefore  the  best  evidence, 
the  direct  testimony  of  these  witnesses,  or 
the  (Circumstance  of  the  date  of  the  water- 
mark in  the  paper?  Suppose  a  number  of 
witnesses  testify  that  they  saw  a  man  thrust 
his  hand  into  a  bucket  of  water,  and  on 
taking  it  out  a  hole  remained  in  the  water 
where  the  man's  hand  had  been.  It  mat- 
ters not  how  positive  and  direct  such  tes- 
timony was,  no  sane  jury  would  accept  it. 
Why?  Because  their  past  experience,  based 
upon  circumstances,  teaches  them  that  it 
is  contrary  to  the  laws  of  nature  for  a 
hole  to  remain  in  water  when  a  solid  ob- 
ject is  taken  therefrom.  This  knowledge 
of  the  laws  of  nature  and  this  past  ex- 
perience rest  upon  a  great  variety  of  cir- 


proof  altogether,  and  be  discarded  from  con- 
sideration by  the  jury,  yet  the  ultimate  fact 
to  establish  which  they  were  presented  may 
be  shown  beyond  a  reasonable  doubt.  The 
evidence  in  cases  similar  to  the  one  before 
us  has  been  more  aptly  likened  to  a  cable. 
One,  two,  or  a  half  dozen  strands  may  part, 
yet  the  cable  still  remain  so  strong  that 
there  is  scarcely  a  possibility  of  its  break- 
ing;" Graves  v.  People,  18  Colo.  170,  32 
Pac.  63;  State  v.  Gallivan,  75  CJonn.  326, 
06  Am.  St.  Rep.  203,  53  Atl.  731;  State  v. 
Kruger,  7  Idaho,  178,  61  Pac.  463;  Hin- 
shaw  V.  State,  147  Ind.  334,  47  N.  E.  157; 
Dunn  V.  State,  166  Ind.  694,  78  N.  E.  198; 
State  V.  Fisk,  170  Ind.  166,  83  N.  E.  995; 
State  V.  Furney,  41  Kan.  115,  13  Am.  St. 
Rep.  262,  21  Pac.  213,  8  Am.  Crim.  Rep. 
131;  State  v.  Asbell,  57  Kan.  398,  46  Pac. 
770;  State  v.  Gleim,  17  Mont.  17,  31  L.R.A. 
294,  62  Am.  St.  Rep.  655,  41  Pac.  998,  10 
Am.  Crim.  Rep.  46;  Marion  v.  State,  16 
Neb.  349,  20  N.  W.  289,  wherein,  in  holding 
erroneous  an  instruction  that  the  ''reason- 
able doubt"  rule  does  not  require  that  the 
jury  should  be  satisfied  beyond  a  reason- 
able doubt  of  each  link  in  the  chain  of  cir- 
cumstances relied  upon,  but  that  it  is  suf- 
ficient if  the  jury,  taking  the  testimony 
together,  are  satisfied  beyond  a  reasonable 
doubt  that  the  state  has  proved  each  ma- 
terial fact  charged,  the  court  said:  "What 
is  meant  by  the  word  Mink'  as  used 
therein?  If  the  jury  were  given  to  under- 
stand that  it  referred  only  to  evidentiary 
facts  which  might  add  force  or  weight  to 
other  facts  from  which  inference  of  guilt 
could  be  drawn,  then  the  instruction  might 
be  said  to  be  correct.  But  if,  by  the  use  of 
the  word,  is  meant  such  criminative  facts 
which  of  themselves  form  the  chain  of  evi- 
dence from  which  the  inference  of  guilt  is 
to  be  drawn,  then  the  instruction  does  not 
state  the  law  correctly.  No  chain  can  be 
stronger  than  its  weakest  link.  If  the  link 
is  gone,  it  is  no  longer  a  chain.  If  the 
word  'link'  here  refers  to  those  circum- 
stances which  are  essential  to  the  conclu- 
sion, it  is  not  a  correct  statement  of  the 
law;"  Bradshaw  v.  State,  17  Neb.  147,  ^2 
N.  W.  361,  5  Am.  Crim.  Rep.  499;  Morgan 
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V.  State,  51  Neb.  672,  71  N.  W.  788,  fol- 
lowed in  Kastner  v.  State,  68  Neb.  767,  79 
N.  W.  713;  Tatum  v.  State,  61  Neb.  229,  85 
N.  W.  40;  Smith  v.  State,  61  Neb.  296,  86 
N.  W.  49;  Faulkner  v.  Territory,  6  N.  M. 
464,  30  Pac.  905;  People  v.  Wolter,  203  N. 
Y.  484,  97  N.  E.  30;  Taylor  v.  State,  9  Tex. 
App.  100;  Leonard  v.  Territory,  2  Wash. 
Terr.  381,  7  Pac.  872;  State  v.  Myers,  12 
Wash.  77,  40  Pac.  626;  Horn  v.  State,  12 
Wyo.  80,  73  Pac.  705;  and  see  Com.  v.  Web- 
ster, 5  Cush.  295,  52  Am.  Dec.  711;  People 
V.  Aikin,  66  Mich.  460,  11  Am.  St.  Rep. 
512,  33  N.  W.  821,  7  Am.  Crim.  Rep.  345; 
People  V.  Willett,  105  Mich.  110,  62  N.  W. 
1115,  wherein  it  was  said  that  there  is  a 
distinction  between  a  "circumstance  proven" 
and  "a  necessary  link  in  the  chain  of  cir- 
cumstances;" People  V.  Tobin,  176  N.  Y. 
278,  68  N.  E.  359,  and  Barr  v.  State,  10 
Tex.  App.  507. 

And  this  theory  seems  to  have  been  ap- 
plied in  United  States  v.  Searcey,  26  Fed. 
435,  wherein  it  was  said:  ''Circumstantial 
evidence,  strictly  speaking,  consists  of  a 
number  of  disconnected  and  independent 
facts  which  converge  toward  the  fact  in 
issue  as  a  common  center.  These  concur- 
rent and  coincident  facts  are  arranged  in 
combination  by  a  mental  process  of  reason- 
ing and  inference,  enlightened  by  common 
observation,  experience,  and  knowledge. 
Where  presumptions  arise  from  a  number 
of  connected  and  dependent  facts,  every  fact 
essential  to  the  series  must  be  proved.  Such 
evidence  is  like  a  chain,  in  which  no  link 
must  be  missing  or  broken  which  destroys 
its  continuity.  Circumstantial  evidence  is, 
like  a  wire  cable,  composed  of  many  small 
associated  but  independent  wires.  Wire 
cables  are  often  used  to  sustain  ponderous 
bridges  over  rivers.  The  strength  of  the 
cable  depends  upon  the  number  of  wires 
which  are  combined,  but  some  of  the  wires 
may  be  broken,  and  yet  the  cable  be  suffi- 
ciently strong  to  uphold  the  structure.  As 
no  chain  is  stronger  than  its  weakest  link, 
a  chain  is  less  reliable  when  it  has  a  great 
number  of  links,  but  a  wire  cable  is 
strengthened  by  an  increase  in  the  num- 
ber of  its  wires.     This  combination  of  at- 
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cumstances  too  Dumerous  to  mention.  A 
thousand  different  illustrationB  could  be 
made  to  the  same  effect. 

From  these  and  other  reflections  we  have 
come  to  the  conclusion  that  it  is  a  mistake 
to  say  that  "circumstantial  evidence"  is 
inferior  to  what  is  commonly  called  "posi- 
tive and  direct  testimony."  The  truth  is 
that  no  human  testimony  is  superior  to 
doubt,  even  in  cases  of  the  most  direct 
proof.  It  is  always  possible  that  witnesses 
may  err  unintentionally,  or  may  corruptly 
falsify  their  testimony  for  reasons  which 
are  at  the  time  not  apparent  and  not 
known.  If  the  law  required  mathematical 
certainty  either  as  to  matters  of  fact  or 
as  to  the  conclusions  drawn  by  the  courts 


and  juries,  the  enforcement  of  law  would 
be  impossible. 

In  Coleman  v.  State,  6  Okla.  Crim.  Rep. 
252,  118  Pac.  594,  this  court  said:  "Law 
is  not  based  upon  fixed  and  unchangeable 
facts,  and  therefore  is  not,  and  cannot  be- 
come, an  exact  science.  It  never  has  re- 
quired mathematical  certainty,  either  on  the 
part  of  courts  or  juries.  In  the  very  nature 
of  things,  more  should  not  be  required  than 
moral  certainty  of  the  guilt  of  a  defendant 
before  inflicting  legal  punishment,  and 
moral  certainty  admits  the  possibility  of 
error  in  every  case.  It  is  largely  on  this 
ground  that  the  pardoning  power  is  placed 
in  the  hands  of  the  governor.  This  is  done 
principally  to  enable  him  to  give  a  pris- 
oner the  benefit  of  any  new  discoveries  that 


tenuated  wires  may  be  stronger  than  a  solid 
rod  of  iron  of  the  same  size,  which  may 
have  flaws  affecting  its  strength.  When  cir- 
cumstantial evidence  consists  of  a  number 
of  independent  circumstances  coming  from 
several  witnesses  and  different  sources,  each 
of  which  is  consistent  and  tends  to  the  same 
conclusion,  the  probability  of  the  truth  of 
the  fact  in  issue  is  increased  in  proportion 
to  the  number  of  such  circumstances."  And 
in  State  v.  Rome,  64  Conn.  329,  30  Atl.  57, 
it  was  held  that  it  was  unnecessary  to 
charge  the  jury  that  "every  single  circum- 
stance forming  a  part  of  the  whole  com- 
bination of  circumstances  relied  on  for 
conviction  must  be  proved  beyond  a  reason- 
able doubt,"  and  that  the  jury  "should  not 
only  be  satisfied  from  the  consideration  of 
the  circumstances,  both  singly  and  as  a 
whole,  that  guilt  had  been  proven  beyond  a 
reasonable  doubt,  but  that  from  each  and  all 
of  the  circumstances  no  reasonable  hypothe- 
sis can  be  adduced  consistent  with  in- 
nocence," where  the  court  had  charged  that 
the  proof  should  not  only  be  consistent  with 
the  defendant's  guilt,  but  every  rational 
conclusion. 

This  rule  is  well  illustrated  by  the  case 
of  Dunn  v.  State,  166  Ind.  694,  78  N.  £. 
198,  wherein  the  court  said:  "The  court 
ought  not  to  inform  the  jury  that  every 
necessarv  link  in  the  chain  of  circumstan- 
tial evidence  ought  to  be  proved  beyond  a 
reasonable  doubt.  Our  reason  for  this  con- 
clusion is  that  in  the  use  of  the  word  'link' 
the  figure  of  speech  becomes  misleading, 
since  the  integrity  of  the  chain  depends 
upon  the  resisting  power  of  the  weakest 
link,  unaided  by  any  other.  It  is  true  that 
the  absence  of  the  smallest  link  in  the  chain 
of  evidence  may  so  break  the  connection  as 
to  create  a  fatal  weakness  in  the  state's 
case,  depending  upon  its  nature  and  the 
character  of  the  other  facts,  but  it  is  obvi- 
ous that  an  instruction  should  not  be  given 
which  would  have  a  tendency  to  lead  the 
jury  to.  infer  that  each  and  every  subsidiary 
fact  must  be  proved  beyond  a  reasonable 
doubt,  or  that  a  strain  upon  any  one  of 
them  beyond  the  breaking  point  would  nec- 
essarily destroy  the  whole  fabric  of  the 
41  L.R.A.(N.S.) 


evidence;"  and  by  State  v.  Furney,  41  Kan. 
115,  13  Am.  St.  Rep.  262,  21  Pac.  213,  8 
Am.  Crim.  Rep.  131,  wherein  the  court,  in 
criticizing  an  instruction  to  the  effect  that 
the  rule  of  reasonable  doubt  does  not  re- 
quire satisfaction  beyond  a  reasonable  doubt 
of  each  link  of  the  chain  of  circumstances 
relied  upon,  but  that  it  is  sufficient  if,  tak- 
ing the  testimony  altogether,  there  is  no 
reasonable  doubt  of  defendant's  guilt,  said: 
"Before  a  defendant  can  be  convicted,  every 
fact  essential  to  the  conviction  must  b^ 
found  by  the  jury  beyond  a  reasonable 
doubt,  to  be  true.  Now  doubtless  what  the 
court  intended  to  charge  in  this  instruction 
was  that,  in  the  different  facta  that  go  to 
make  up  a  chain  of  circumstances,  each  in- 
dividual fact  that  constitutes  or  makes  up 
the  principal  fact  and  link  in  such  chain 
need  not  to  be  found  to  be  true  beyond  a 
reasonable  doubt.  If  the  court  had  so  in- 
structed, such  instruction  would  have  been 
proper.  Whatever  facts  or  circumstances 
may  have  entered  into  and  formed  a  part 
of  a  link  in  the  chain,  each  minute  circum- 
stance or  fact  that  went  to  make  up  the 
sum  total  constituting  a  link  ne^  not  be 
found  by  the  jury  to  be  true  beyond  a  rea- 
sonable doubt;  but  the  link  itself,  taking 
all  the  evidence  together  to  establish  that 
link,  must  be  found  to  be  true  beyond  a 
reasonable  doubt.  In  other  words,  the  chain 
can  be  no  stronger  than  the  weakest  link 
in  it.  If  one  link  in  the  chain  is  not  found 
to  be  true  beyond  a  reasonable  doubt,  then 
the  chain  is  broken,  and  the  defendants 
must  be  acquitted." 

Rule  that  evidence  be  considered  as  a  whole. 

The  doctrine  of  Ex  pabte  Jefferies,  that 
circumstantial  evidence  should  not  be  con- 
sidered as  a  chain  of  which  each  circum- 
stance relied  upon  constitutes  a  separate 
and  distinct  link  which  must  be  proved  by 
independent  evidence  beyond  a  reasonable 
doubt  the  same  as  the  main  issue,  but  that 
the  test  is  whether  there  is  a  reasonable 
doubt  of  the  defendant's  guilt  after  con- 
sidering the  evidence  as  a  whole,  so  that  the 
weaker  points  may  be  strenghtened  by  rea- 
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may  be  made  favorable  to  him  after  his 
conviction.  It  is  manifest  that  no  one  can 
say  as  a  matter  of  knowledge  that  any 
given  person  is  guilty  of  a  crime  for  which 
he  has  been  convicted.  It  is  always  pos- 
sible in  any  case  that  the  witnesses  for  the 
prosecution  may  have  committed  perjury, 
or  they  may  have  been  mistaken  as  to  the 
facts  with  reference  to  which  they  have 
testified;  and  it  is  also  always  possible 
that  jurors  may  have  been  influenced  by 
improper  motives,  or  they  may  have  mis- 
understood and  misapplied  [the  law  and] 
the  evidence  in  the  case;  and  it  is  also  al- 
ways possible  that  in  any  case  the  appel- 
late court  may  be  mistaken  as  to  the  law 
or  mistaken  as  to  its  application  to  the 
facts  of  the  case.    If  knowledge  was  required 


of  courts  or  juries,  it  would  be  impossible 
to  have  society,  government,  and  law. 
Matters  of  knowledge  relate  to  commonplace 
things  of  life.  .  .  .  The  most  of  the 
things  we  believe  are  spiritual.  Herein  lies 
the  true  distinction  between  brutes  and  hu- 
man beings.  The  brute  knows;  the  human 
being  not  only  knows,  but  also  believes  and 
exercises  faith.  Experience  shows  that  a 
man  is  far  more  apt  to  be  right  when  he 
places  his  belief  and  faith  and  action  up- 
on a  reasonable  basis,  than  he  is  apt  to  be 
right  when  he  thinks  that  he  is  acting  upon 
his  personal  knowledge.  Of  necessity  nearly 
all  of  our  acts  are  based  upon  belief,  and 
but  few  of  them  are  based  upon  knowledge. 
If  we  only  acted  on  knowledge,  we  would 
not  accomplish  much  in  life.    There  are  very 


son  of  stronger  ones,  thereby  often  prevent- 
ing a  wrongful  acquittal  under  the  chain 
theory,  seems  to  be,  as  was  above  stated,  the 
logically  correct  rule. 

This  rule  was  applied  in  the  Iowa  cases 
of  State  V.  Hay  den,  46  Iowa,  11,  wherein 
it  was  held  that  it  is  a  reasonable  doubt 
arising  on  the  whole  evidence,  and  not  a 
doubt  as  to  any  one  fact  or  link,  which 
justifies  an  acquittal;  State  v.  Novak,  109 
Iowa,  717,  79  N.  W.  465;  State  v.  Hossack, 
116  Iowa,  194,  89  N.  W.  1077,  wherein,  in 
holding  that  an  instruction  that  where  a 
conviction  is  sought  upon  circumstantial 
evidence  only,  each  circumstantial  fact 
which  is  necessary  to  make  a  complete  chain 
must  be  established  by  proof  beyond  a  rea- 
sonable doubt,  although  all  the  circum- 
stances taken  into  consideration  need  not 
be  so  considered,  was  properly  refused  be- 
cause failing  to  state  that  each  fact  need 
not  be  established  as  an  independent  fact, 
but  that  other  facts  may  be  considered  in 
determining  whether  the  fact .  in  question 
is  su£5ciently  proved, — the  court  said: 
"While  each  essential  fact  in  a  case  of  this 
kind  must  be  proved  beyond  a  reasonable 
doubt,  it  is  not  necessary  that  each  of  such 
essentials,  standing  alone,  be  so  proven, 
nor  that  it  be  established  by  independent 
evidence.  The  material  circumstances,  when 
given  their  respective  places  in  the  sequence 
of  events,  may  strengthen  and  support  each 
other  to  such  an  extent  that  on  a  considera- 
tion of  the  whole  case  the  jury  may  be  con- 
vinced beyond  a  reasonable  doubt  of  defend- 
ant's guilt;"  and  State  v.  Harris,  153  Iowa, 
592,  133  N.  W.  1078,  which  is  practically 
identical  with  State  v.  Hossack,  supra.  See 
also  State  v.  Blydenburgh,  —  Iowa,  — ,  104 
N.  W.  1016.  The  cases  of  State  v.  Harraann, 
136  Iowa,  167,  112  N.  W.  632,  and  State  v. 
Blydenburg,  135  Iowa,  264,  112  N.  W. 
634,  14  Ann.  Cas.  443,  which  broadly  state 
the  rule  to  be  that  each  essential  fact  must 
be  proved  without  reference  to  the  qualifi- 
cations noted  in  the  above  cases,  cannot  be 
considered  as  conflicting  therewith,  since 
they  cite  such  of  the  cases  as  were  previ- 
ously decided  as  authority  for  their  state- 
n&6nt. 
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And  in  Ex  parte  Hayes,  6  Okla.  Grim. 
Rep.  321, 118  Pac.  609,  reference  to  which  is 
made  in  Ex  pabtb  Jeffebies,  the  court 
said :  ''We  think  that  the  application  of  the 
chain  theory  to  circumstantial  evidence  is 
improper.  No  chain  is  stronger  than  its 
weakest  link,  and  will  never  pull  or  bind 
more  than  its  weakest  link  will  stand. 
With  its  weakest  link  broken,  the  power 
of  the  chain  is  gone;  but  it  is  altogether 
different  with  a  cable.  Its  strength  does 
not  depend  upon  one  strand,  but  is  made  up 
of  a  union  and  combination  of  the  strength 
of  all  strands.  No  one  wire  in  the  cable 
that  supports  the  suspension  bridge  across 
Niagara  Falls  could  stand  much  weight, 
but  when  these  different  strands  are  all 
combined  together,  they  support  a  structure 
which  is  capable  of  sustaining  the  weight  of ' 
the  heaviest  engines  and  trains.  We  there- 
fore think  that  it  is  erroneous  to  speak  of 
circumstantial  evidence  as  depending  upon 
links,  for  the  truth  is  that  in  cases  of  cir- 
cumstantial evidence  each  fact  relied  upon 
is  simply  considered  as  one  of  the  strands, 
and  all  of  the  facts  relied  upon  should  be 
treated  as  a  cable."  This  statement  was 
quoted  with  approval  in  Ex  parte  Harkins, 
— -  Okla.  Grim.  Rep.  — ,  124  Pac.  931. 

So,  in  Lackey  v.  State,  67  Ark.  416,  55 
S.  W.  213,  wherein  it  was  contended  that 
each  circumstance  relied  upon  to  prove  any 
material  allegation  in  the  indictment  must 
be  proved  beyond  a  reasonable  doubt,  the 
court  refuted  the  contention,  saying:  "The 
doctrine  of  reasonable  doubt  applies  to  the 
general  issue  of  guilty  or  not  guilty;  but 
it  does  not  apply  to  each  item  of  testimony, 
or  to  each  circumstance  tending  to  show  the 
guilt  of  the  defendant.  It  would  in  many 
cases  be  difficult  to  convict  the  guilty  if 
the  law  forbade  the  jury  to  consider  any 
circumstance  or  statement  of  fact  not  es- 
tablished beyond  a  reasonable  doubt.  Such 
a  rule  would  be  diflicult  of  application, 
would  embarrass  the  prosecution  of  crimi- 
nals, and  tend  to  confuse  and  mislead  the 
jury.  .  .  .  The  test  question  under  our 
statute  is  whether  on  the  whole  case,  after 
all  the  evidence  has  been  considered  by  the 
jury,  they  still  entertain  a  reasonable  doubt 
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few  things  we  know  for  certain.  No  man 
knows  as  a  fact  that  his  wife  loves  and  is 
faithful  to  him;  but  most  men  would  stake 
their  lives  upon  their  faith  in  their  wives. 
Without  this  faith  the  marital  relation 
would  not  be  endurable,  and  would  soon 
cease  to  exist,  and  society  itself  would  crum- 
ble to  pieces,  and  the  world  relapse  into  the 
darkness  of  barbarism.  Our  everyday  eX' 
perience  confirms  the  statement  of  inspira- 
tion that  'by  faith  we  live,  move,  and  have 
our  being.'  The  truth  is  that  the  only  pos- 
sible standard  of  action  for  the  enforce- 
ment of  law  is  that  we  must  believe  to  th«9 
same  degree  of  moral  certainty  that  we  act 
upon  in  matters  of  the  gravest  concern  to 
ourselves,  and,  when  we  so  believe  and  act, 
we  meet  the  full  measure  of  our  duty." 


We  feel  justified  in  saying  that,  in  cases 
of  circumstantial  evidence,  where  the  facts 
or  circumstances  which  are  proven  are  not 
only  consistent*  with  the  guilt  of  the  de- 
fendant, but  are  also  inconsistent  with  his 
innocence,  such  evidence  in  weight  and  pro- 
bative force  may  surpass  direct  evidence  in 
its  effect  upon  the  jury. 

A  single  fact  standing  by  itself  may  be 
of  no  value  as  evidence;  two  or  three  or 
more  facts  or  circumstances  taken  together 
might  not  be  sufiicient  to  justify  a  convic- 
tion ;  but  where  a  multitude  of  facts  or  cir- 
cumstances, some  of  which  may  be  slight, 
are  taken  togetlier  and  proven  to  be  true, 
they  may  irresistibly  compel  the  jury  to 
return  a  verdict  of  guilt  in  a  case  of  the 
most  serious  moment.     In  cases  depending 


of  the  defendant's  guilt.  If  they  do,  he 
should  be  acquitted."  And  in  Carr  v.  State, 
81  Ark.  589,  99  S.  W.  831,  the  court  held 
that  the  instruction:  **The  jury  are  in- 
structed that,  in  cases  depending  on  cir- 
cumstantial evidence,  it  is  necessary  that 
all  the  circumstances  taken  together  must 
convince  the  jury  beyond  a  reasonable  doubt 
of  the  defendant's  guilt,  and  if,  after  a  ma- 
ture consideration  of  all  the  circumstances, 
the  jury  has  a  reasonable  doubt,  they  should 
acquit," — correctly  stated  the  law,  and  that 
tlie  court  properly  refused  to  instruct  that 
''the  jury  is  instructed  that,  in  cases  de- 
pending on  circumstantial  evidence,  every 
circumstance  in  the  chain  of  circumstances 
necessary  to  convict  the  defendant  must  be 
established  beyond  a  reasonable  doubt  and 
*  to  a  moral  certainty."  And  in  Rayburn  v. 
State,  69  Ark.  177,  63  S.  W.  356,  it  was 
held  that  it  was  not  error  to  instruct  to 
the  elfect  that  the  series  of  facts  given  in 
evidence  in  a  circumstantial  evidence  case 
are  not  as  links  in  a  chain,  but  as  threads 
or  strands  in  a  rope,  after  having  instruct- 
ed that  "the  law  requires  that  the  guilt  of 
the  defendant  shall  be  established  to  your 
satisfaction  beyond  a  reasonable  doubt  be- 
fore you  can  convict  him,  but  it  does  not 
require  that  each  circumstance  in  the  chain 
of  evidence  shall  be  established  to  vour  sat- 
isfaction  beyond  a  reasonable  doubt.  It 
is  sufiicient  if,  on  the  whole  case,  you  are 
satisfied  beyond  a  reasonable  doubt,  al- 
though the  individual  circumstances  may 
not  themselves  be  so  established."  The 
court,  however,  intimated  that  actual  refer- 
ence to  such  theories  would  be  better  omit- 
ted from  instructions.  And  the  rule  that 
the  different  items  of  evidence  that  go  to 
establish  guilt  do  not  have  to  be  shown  be- 
vond  a  reasonable  doubt,  but  that  such  doc- 
trine  applies  to  the  guilt  or  innocence  of 
the  accused  only  on  the  whole  evidence, 
was  again  affirmed  in  Butt  v.  State,  81  Ark. 
173,  118  Am.  St.  Rep.  42,  98  S.  W.  723. 

And  in  Myers  v.  State,  43  Fla.  500,  31 
So.  275,  the  court  upheld  an  instruction 
which  indicated  that  the  jury,  in  consider- 
ing circumstantial  evidence,  were  to  con- 
sider the  whole  evidence,  and  that  if  such 
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evidence  when  so  considered  showed  guilt 
beyond  every  reasonable  doubt,  a  conviction 
should  be  had.  The  question  under  discus- 
sion in  this  note,  however,  was  not  di- 
rectly raised. 

And  in  State  v.  Elsham,  70  Iowa,  531, 
31  N.  W.  66,  it  was  held  that  a  doubt,  to 
justify  an  acquittal,  must  be  reasonable, 
and  arise  from  a  candid  and  impartial  con- 
sideration of  all  the  evidence  in  the  case. 

And  the  rule  that  circumstantial  evi- 
dence does  not  necessarily  constitute  a  chain 
of  which  each  link  must  be  independently 
proved,  but  that  the  evidence  should  be  con- 
sidered as  a  whole,  is  strongly  supported 
by  the  Alabama  courts.  Thus,  it  has  been 
held  that  although  all  essential  facts  must 
be  proved,  circumstantial  evidence  is  not 
necessarily  a  chain  or  composed  of  links, 
because  in  many  cases  a  single  circumstance 
would  justify  the  finding  of  the  existence  of 
an  inferential  fact,  and  therefore  that  a 
charge  to  the  jury  where  the  evidence  is  en- 
tirely circumstantial,  that  it  must  acquit 
if  there  is  a  single  link  wanting  in  the  chain, 
of  circumstantial  evidence,  was  properly 
refused  because  calculated  to  confuse  or 
mislead.  Tompkins  v.  State,  32  Ala.  669; 
Grant  v.  State,  97  Ala.  35,  11  So.  916; 
Spraggins  v.  State,  139  Ala.  93,  36  So. 
1000 ;  Pope  v.  State,  —  Ala.  — ,  57  So.  245 
And  in  Pope  v.  State,  168  Ala.  33,  63  So. 
292,  it  was  held  proper  to  refuse  to  give  a 
charge  that  "the  court  charges  the  jury 
that  this  case  rests  entirely  on  circumstan- 
tial evidence;  that  it  is  their  duty  to  care- 
fully and  seriously  consider  every  material 
point  in  the  state's  theory;  that  if  any 
one  of  them  entertains  a  reasonable  doubt 
as  to  the  existence  of  any  link  in  the  st-ate's 
chain  of  evidence,  and  that  link  is  a  neces- 
sary one  to  the  remainder  of  the  state's 
tiieory,  you  cannot  find  the  defendant  guil- 
ty,"— the  court  saying  that  reference  to 
links  and  chains  was  misleading,  and  that 
cases  should  be  tried  on  facts,  and  not  on 
theories.  So,  in  Wharton  v.  State,  73  Ala. 
366,  a  requested  charge  that  "although  the 
circumstances  in  this  case  may  be  strong 
enough  to  prove  beyond  all  reasonable  doubt 
every  link  save  one  in  the  chain  of  circum- 
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upon  direct  testimony,  where  but  few  facts 
are  involved,  it  is  a  very  easy  matter 
to  fabricate  the  evidence  in  such  a  man- 
ner as  to  make  detection  almost  impossible. 
Herein  lies  the  greatest  danger  in  cases  de- 
pending upon  direct  evidence.  In  cases  de- 
pending upon  circumstantial  evidence,  wit- 
nesses may  swear  falsely  as  to  the  circum- 
stances relied  upon;  but  experience  shows 
that  it  is  impossible  to  fabricate  consist- 
ency in  the  circumstances  themselves,  where 
many  facts  are  involved.  As  the  law  re- 
quires, in  cases  of  circumstantial  evidence, 
that  the  facts  or  circumstances  proven  to 
be  true  must  not  only  be  consistent  with 
the  guilt  of  the  defendant,  but  must  also 
be  inconsistent  with  his  innocence,  the  im- 
possibility of  fabricating  consistency  in  th^ 


circumstances  makes  this  class  of  evidence 
as  safe  and  reliable  as  human  testimony 
can  become. 

Suppose  for  a  moment  that  it  was  the 
rule  of  our  being,  and  that  we  were  so  con- 
stituted, that  we  could  not  believe  anything 
unless  it  were  demonstrated  to  us.  by  our 
own  senses,  or  was  testified  to  by  the  di- 
rect evidence  of  an  eyewitness.  What  would 
then  be  our  condition?  We  would  only  be 
able  to  punish  sucli  crimes  as  were  perpe- 
trated in  the  presence  of  spectators.  All 
secret  murders,  arsons,  burglaries,  forgeries, 
and  other  offenses  could  be  committed  with 
absolute  impunity.  Nor  would  the  mischief 
stop  there.  Few  civil  controversies  could 
be  settled  by  juries.  No  book  of  original 
entries  could  be   received  in  evidence;'  no 


stances  necessary  to  show  the  guilt  of  the 
defendant,  yet,  if  the  jury  have  any  rea- 
sonable doubt  about  the  truth  of  this  one 
link  or  circumstance,  then  the  jury  must 
give  the  defendant  the  benefit  of  this  doubt, 
and  acquit  him,"  was  held  properly  refused. 
And  in  Pitts  v.  State,  140  Ala.  70,  37  So. 
101,  the  following  charge  was  held  free 
from  error:  "While  the  law  requires  the 
guilt  of  the  accused  to  be  proved  beyond  a 
reasonable  doubt,  it  does  not  require  that 
each  fact  which  may  aid  the  jury  in  reach- 
ing the  conclusion  of  guilt  shall  be  clearly 
proven;  but  that  on  the  whole  evidence  the 
jury  must  be  able  to  pronounce  that  guilt 
is  proved  to  a  moral  certainty  or  beyond 
a  reasonable  doubt."  And  in  Harvey  v. 
State,  125  Ala.  47,  27  So.  763,  it  was  held 
no  error  to  refuse  to  charge  that  "if  the 
circumstances  in  the  case  were  strong 
enough  to  prove  beyond  all  reasonable  doubt 
every  link  save  one  in  the  chain  of  circum- 
stances necessary  to  show  the  guilt  of  the 
defendant,  yet,  if  the  jury  have  any  rea- 
sonable doubt  about  the  truth  of  this  one 
link  or  circumstance,  then  the  jury  must 
give  the  defendant  the  benefit  of  this  doubt, 
and  acquit  him."  And  in  Thomas  v.  State, 
133  Ala.  139,  32  So.  250,  it  was  held  that 
the  court  properly  refused  to  charge  that 
"if  the  jury  have  a  reasonable  doubt  as  to 
the  conclusions  of  the  proof  on  any  single 
fact  which  it  is  necessary  for  the  state  to 
prove,  they  must  acquit  defendant,"  tlie 
ground  being,  as  in  the  foregoing  cases,  that 
it  might  confuse  and  mislead  the  jury. 

And  in  Ming  v.  State,  73  Ala.  1,  it  was 
said  that  proving  guilt  beyond  a  reasonable 
doubt  "does  not  require  that  each  fact 
which  may  aid  the  jury  in  reaching  a  con- 
clusion of  guilt  shall  be  clearly  proved,  but 
that,  upon  the  whole  evidence,  the  jury  must 
be  able  to  pronounce  that  guilt  is  proved 
to  a  moral  certainty.  The  evidence  as  to 
particular  facts  may  be  weak  and  incon- 
clusive, yet  the  jury,  because  of  the  con- 
sistency of  such  facts  with  other  facts  of 
which  the  evidence  is  strong  and  convincinjr. 
may  be  fully  satisfiod  of  their  existence." 
State  V.  Johnson,  37  l^finn.  493,  35  N.  W. 
378,  is  to  the  same  effect.  So,  in  Morris 
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V.  State,  124  Ala.  44,  27  So.  336,  a  re- 
quested instruction  that  proof  of  a  single 
fact  by  a  preponderance  of  evidence  incon- 
sistent with  defendant's  guilt  calls  for  his 
acquittal  was  held  properly  refused,  the 
ground  evidently  being  that  a  conviction 
may  be  held  if  the  jury,  upon  a  considera- 
tion of  the  whole  evidence,  believes  beyond 
a  reasonable  doubt  that  the  accused  is 
guilty. 

And  in  Smith  v.  State,  137  Ala.  22,  34 
So.  396,  13  Am.  Crim.  Rep.  410,  a  charge 
to  the  jury  that  "if  they  have  a  reasonable 
doubt  growing  out  of  any  part  of  the  evi- 
dence, as  to  the  guilt  or  innocence  of  de- 
fendant, he  is  entitled  to  the  benefit  of 
such  doubt  and  should  be  acquitted,"  was 
held  erroneous  on  the  ground  that  it  tend- 
ed to  mislead,  since  a  consideration  of  the 
evidence  as  a  whole  might  have  dispelled 
any  doubt  arising  from  a  part  only  of  the 
evidence.  And  in  Bardin  v.  State,  143  Ala. 
74,  38  So.  833,  a  request  to  give  a  charge 
similar  to  that  set  out  in  Smith  v.  State, 
supra,  was  held  properly  refused.  Thomas 
v.  State,  150  Ala.  31,  43  So.  371,  is  to  the 
same  effect.  But  such  a  charge  is  corrected 
by  the  addition  of  the  qualifying  phrase 
"after  a  consideration  of  the  whole  evi- 
dence." DuBose  V.  State,  148  Ala.  560,  42 
So.  862;  Griffin  v.  State,  150  Ala.  49,  43 
So.  107;  Davidson  v.  State,  167  Ala.  68,  140 
Am.  St.  Rep.  17,  52  So.  751.  And  see  Par- 
ham  V.  State,  147  Ala.  57,  42  So.  1. 

Of  course,  the  rule  that  the  jury  must 
consider  the  evidence  as  a  whole,  and  that 
if  when  so  considered  they  have  a  reason- 
able doubt  of  the  defendant's  guilt,  they 
must  acquit,  does  not  necessarily  mean  that 
the  essential  ingredients  of  the  offense  need 
not  be  proved  each  beyond  a  reasonable 
doubt,  but  merely  that  a  reasonable  doubt 
of  guilt  is  generated  by  a  reasonable  doubt 
as  to  any  essential  ingredient,  arrived  at 
by  an  examination  of  the  offense  as  a  whole. 
This  is  illustrated  by  the  case  of  State  v. 
Cohen,  108  Iowa,  208,  75  Am.  St.  Rep. 
213,  70  N.  W.  857,  wherein,  in  holding  that 
every  fact  essential  to  conviction  must  be 
proved  beyond  a  reasonable  doubt,  but  that 
in  reaching  a  conclusion  the  evidence  must 
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note  or  obligation  would  avail,  unless  there 
was  a  subscribing  witness.  Indeed,  this 
would  not  be  sufficient,  for,  if  he  died  be- 
fore trial,  the  claim  would  expire  with  him. 
An  insurance  on  the  life  of  the  witness 
would  not  even  avoid  the  difficulty,  for  the 
policy  would  die  with  its  attesting  witness. 
For  the  same  reason,  all  receipts  would 
perish  with  those  who  saw  them  signed, 
and  all  our  deeds  and  muniments  of  title 
would  be  swept  away  by  the  death  of  the 
subscribing  witnesses  and  the  magistrates 
before  whom  they  were  acknowledged.  All 
proof  of  handwriting  by  comparison  be- 
ing annihilated,  commerce  would  be  de- 
stroyed, or  remitted  to  its  infancy  in  bar- 
barous ages.  With  the  abolition  of  legal 
punishment  for  crime,  mob  laws  and  vigi- 


be  considered  as  a  whole,  the  court  said: 
"It  is  not  necessary  that  each  essential  fact 
in  the  chain  of  circumstances  solely  relied 
on  to  connect  the  accused  with  the  commis- 
sion of  the  offense,  when  separately  con- 
sidered, be  found  beyond  reasonable  doubt. 
Such  a  fact,  though  having  little  to  sustain 
it  when  standing  alone,  may  derive  such 
support  from  others  immediately  connected 
therewith  as  to  exclude  all  doubt  of  its 
existence."  See  also  State  y.  Kimes,  145 
Iowa,  346,  124  N.  W.  164,  and  State  v.  Wil- 
cox, 132  N.  C.  1120,  44  S.  £.  625,  which  lat- 
ter case  should  be  read  in  connection .  with 
the  other  North  Carolina  cases  herein  set 
out. 

Rule  where  circumstances  are  arranged  link- 
wise. 

In  some  instances  courts  which  adhere  to 
the  general  rule  that  the  chain  theory  does 
not  apply  to  circumstantial  evidence  make 
an  exception  where  the  facts  depended  upon 
for  conviction  are  arranged  linkwise,  as,  for 
example,  where  each  circumstance  depends 
upon  the  truth  of  the  preceding  one.  Thus, 
in  State  v.  Cohen,  supra,  it  was  held  that 
if  conviction  depends  entirely  upon  different 
circumstances  arranged  linkwise,  then  each 
and  every  one  must  be  establislied  beyond 
a  reasonables  doubt,  for  no  chain  can  be 
stronger  than  its  weakest  link. 

And  in  State  v.  Young,  9  N.  D.  165,  82 
N.  W.  420,  quoted  with  approval  in  State 
V.  Johnson,  34  N.  D.  288,  103  N.  W.  565, 
it  was  said :  "Where  a  conviction  is  sought 
upon  circumstantial  evidence,  and  the  cir- 
cumstances are  interdependent,  and  the 
relevancy  and  probative  force  of  each  cir- 
cumstance depend  upon  the  truth  of  one  or 
more  other  circumstances,  so  that  the 
metaphor  of  a  chain  can  with  any  propriety 
be  used,  then  it  is  clear  that  each  circum- 
stance must  be  established  beyond  reason- 
able doubt,  because,  if  any  one  link  or  cir- 
cumstance be  lacking,  the  evidence  ceases 
to  be  a  chain,  and  is  simply  fragments  of  a 
chain.  If  any  one  circumstance  or  link  be 
weak,  the  whole  chain  must  be  weak,  be- 
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lance  committees  would  supersede  the  use 
of  courts  and  juries,  and  the  whole  frame- 
work of  society  would  be  impaired,  if  not 
destroyed.  Not  only  do  business  men  an- 
swer letters,  pay  drafts,  and  credit  others 
to  the  extent  of  millions  daily  upon  the 
testimony  of  circumstances  alone,  but  they 
commendably  carry  this  faith,  as  the  evi- 
dence  of  things  unseen,  into  the  reasoning 
which  connects  them  with  the  world  beyond 
our  own.  A  trifling  circumstance — the  fall 
of  an  apple — ^has  proved  to  the  satisfaction 
of  philosophers  the  great  laws  of  gravita- 
tion which  control  the  motions  of  the  uni- 
verse.  The  same  kind  of  testimony  is  the 
prop  of  our  belief  in  all  the  great  truths 
of  revelation.  If  we  turn  from  the  world 
without,  to  the  great  mechanism  within  us. 


cause  a  chain  cannot  be  stronger  than  the 
weakest  link  " 

And  in  Breck  v.  State,  2  Ohio  C.  D.  477, 
4  Ohio  C.  C.  160,  the  court  said:  "The 
court  told  the  jury  that  where  there  was  a 
chain  of  circumstances  that  practically 
hinged  upon  one  another,  that  the  essential 
facto  must  be  every  one  of  them  proved  be- 
yond a  reasonable  doubt,  or  else  tne  defend- 
ants below  could  not  be  convicted  on  that 
evidence.  ...  It  is  true  that  when 
what  is  to  be  proved  is  supported  by  a  chain 
of  circumstances  that  are  dependent  one 
upon  the  other,  that,  in  order  to  convict  of 
the  crime  on  that  proof,  each  of  these  must 
be  established;  that  is,  that  it  is  an  es- 
sential fact  that  must  be  proved  beyond  a 
reasonable  doubt." 

And  in  State  t.  McKee,  17  Utah,  370,  63 
Pac  733,  it  was  held  that  where  the  cir- 
cumstances succeeded  and  depend  upon  each 
other,  similar  to  the  links  of  a  chain,  each 
circumstance  or  link  must  be  proved  be- 
yond a  Reasonable  doubt. 

So,  in  Leonard  v.  Territory,  2  Wash.  Terr. 
381,  7  Pac.  872,  it  was  held  that  where  there 
is  a  link  arrangement  of  fact  to  fact,  each 
fact  must  be  proved  beyond  a  reasonable 
doubt. 

So,  in  State  t.  Crane,  110  N.  C.  530,  15 
S.  E.  231,  it  was  said  that  it  is  only  when 
the  state  relies  upon  a  chain  of  circum- 
stances such  that  each  circumstance  is  a 
necessary  link  in  the  chain,  that  it  is  neces- 
sary to  prove  each  fact  beyond  a  reasonable 
doubt,  and  that  "a  chain  is  no  stronger  than 
its  weakest  link."  State  v.  Carson,  115  N. 
C.  743,  20  S.  £.  384,  and  State  v.  Shines, 
125  N.  C.  730,  34  S.  E.  552,  are  to  the  same 
effect.  . 

And  in  Bressler  v.  People,  117  III.  422,  8 
N.  E.  62,  modifying  opinion  as  reported  in 
3  N.  E.  521,  it  was  held  that  the  simile  of 
a  chain  and  links  can  be  applicable  only 
where  there  is  a  series  of  facts  one  succeed- 
ing another,  and  each  connected  with  and 
dependent  upon  the  other. 

And  see  Morgan  v.  State,  61  Neb.  672, 
71  N.  W.  788.  and  Carson  v.  State,  34  Tex. 
Crim.  Rep.  342,  30  S.  W.  799,  as  set  out 
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we  Bee  again  that  no  rational  man  pauses 
for  one  instant  to  doubt  the  force  of  cir- 
cumstantial testimony.  What  evidence  have 
we  that  it  is  a  heart  that  beats  or  a  brain 
that  throbs  within  us,  except  from  the  fact 
that  those  organs  exist  in  all  similarly 
constituted  beings?  And  we  accept  reme- 
dies for  all  the  ills  that  flesh  is  heir  to, 
upon  precisely  the  same  faith  in  circum- 
stantial evidence.  See  Com.  t.  Twitchell, 
1  Brewst.   (Pa.)   551. 

In  the  case  of  Hickory  v.  United  States, 
151  U.  6.  303,  38  L.  ed.  170,  14  Sup.  Ct. 
Rep.  334,  the  trial  court,  in  referring  to 
the  necessity  of  determining  the  condition 
of  the  mind  of  the  accused,  said:  ''Some 
say  we  cannot  do  it  by  circumstantial  evi- 
dence, because  it  is  cruel  and  criminal,  they ' 


say,  to  convict  a  man  upon  circumstantial 
evidence.  This  is  a  declaration  of  either 
fools  or  knaves,  sympathetic  criminals,  or 
men  who  have  not  ability  enough  to  know 
what  circumstantial  evidence  is,  or  to 
perform  the  ordinary  duties  of  citizenship. 
When  you  consider  that  these  two  mental 
conditions — ^the  fact  that  the  act  was  done 
wilfully,  and  done  with  malice  aforethought 
— can  never  in  any  case  be  found  in  any  oth- 
er way  than  by  circumstantial  evidence,  you 
can  see  the  potency  in  every  case  of  that 
class  of  testimony.  Circumstantial  evi- 
dence means  simply  that  you  take  one  fact 
that  has  been  seen,  that  is  produced  before 
you  by  evidence,  and  from  that  fact  you 
reason  to  a  conclusion."  An  exception  was 
reserved  to  this  instruction;  but  Chief  Jus- 


supra,    subdivision    ''Rule    requiring    inde- 
pendent proof  of  each  fact  relied  upon." 

Rule   where   independent   facts   are   relied 

upon« 

A  number  of  courts  refuse  to  apply  the 
chain  theory  where  the  circumstances  relied 
upon  are  not  dependent  one  upon  another, 
it  being  held  that  in  such  cases  each  fact 
relied  upon  need  not  be  proved  beyond  a 
reasonable  doubt,  but  that  the  test  for  ac- 
quittal is  a  reasonable  doubt  of  g^ilt  aris- 
ing upon  an  examination  of  the  evidence 
as  a  whole.  Thus,  in  State  v.  Young,  supra, 
it  was  said:  "If  the  circumstances  relied 
upon  by  the  prosecution  are  independent, 
each  depending  for  its  force  upon  its  own 
truth,  and  only  that,  then  the  chain  meta- 
phor is  entirely  inapplicable,  and  its  only 
effect  must  be  to  confuse  and  mislead  a 
jury.  Doubless  a  conviction  may  be  had 
upon  circumstantial  evidence  of  that  char- 
acter, and,  where  the  prosecution  relies 
upon  a  number  of  such  circumstances,  it 
may  fail  to  establish  one  or  more  beyond 
a  reasonable  doubt,  and  yet  from  those  that 
are  thus  established,  the  jury  may  enter- 
tain no  reasonable  doubt  of  the  defend- 
ant's guilt.  In  such  a  case  it  might  not 
be  improper  to  instruct  the  jury  that  the 
state  need  not  establish  each  independent 
circumstance  beyond  a  reasonable  doubt, 
if,  from  a  consideration  of  the  entire  evi- 
dence, the  jury  entertained  no  reasonable 
doubt  of  the  defendant's  guilt."  And  this 
statement  was  quoted  with  approval  in 
State  V.  Johnson,  supra. 

And  in  State  v.  Shines,  125  N.  C.  730,  34 
S.  E.  552,  it  was  said  that  "there  are  cases 
of  circumstantial  evidence  in  which  each 
circumstance  depends  upon  the  truth  of  the 
preceding  one,  in  which  case  the  evidence 
may  be  likened  to  a  chain,  which  is  no 
stronger  than  its  weakest  link,  but  usually 
that  simile  is  inapplicable.  Ordinarily,  the 
circumstances  accumulate,  each  one  by  itself 
being  of  no  great  weight,  but,  like  the  bun- 
dle of  twiprs  in  the  fable,  or  the  several 
strands  twisted  into  a  rope  or  cable,  be- 
coming, when  united,  of  great  strength." 
41  L.R.A.(N.S.) 


And  in  Leonard  v.  Territory,  supra,  it 
was  said  that  where  circumstances  are 
grouped  about  the  accused,  rather  than  ar- 
ranged linkwise,  they  may  be  considered  as 
a  whole,  and  need  not  each  be  proved  be- 
yond a  reasonable  doubt.  And  see  Timmer- 
man  v.  Territory,  3  Wash.  Terr.  445,  17 
Pac.  624. 

So,  in  Breck  t.  State,  supra,  the  court, 
after  approving  the  rule  that  where  there 
is  a  chain  of  circumstances  that  depend 
one  upon  another,  each  is  an  essential  fact 
which  must  be  proved  beyond  a  reasonable 
doubt,  held  that  where  the  circumstances 
are  not  dependent  upon  one  another,  the 
chain  theory  does  not  apply,  saying:  "It 
is  not  true  that  in  order  to  convict  a  per- 
son of  crime,  all  those  circiunstances  that 
may  be  material  in  the  case  must  be  estab- 
lished beyond  a  reasonable  doubt.  It  is 
quite  possible  and  probable  that  there  may 
be  a  large  number  of  circumstances,  no  one 
of  which  will  be  established  beyond  a  rea- 
sonable doubt,  but  yet  the  aggregate  of 
those  various  circumstances — the  number  all 
pointing  one  way  to  the  guilt  of  the  ac- 
cused— ^may  be  such  that  there  can  be  no 
reasonable  doubt  that  the  accused  is  guilty 
of  the  crime  that  is  charged." 

And  in  State  v.  McKee,  supra,  it  was  held 
that  where  the  circumstances  relied  upon 
do  not  depend  upon  each  other,  it  is  not 
necessary  to  prove  each  beyond  a  reason- 
able doubt,  when  all  considered  together  es- 
tablish guilt  beyond  such  a  doubt. 

And  in  State  v.  Crane,  supra,  it  was  held 
that  where  the  state  relies  upon  various 
independent  accumulating  facts  and  circum- 
stances to  establish  a  fact,  it  is  incorrect  to 
charge  the  jury  that  "it  was  incumbent 
upon  the  state  to  prove  all  the  circum- 
stances upon  which  ft  relied  beyond  a  rea- 
sonable doubt,"  it  being  said  to  be  sufficient 
in  such  case  to  charge  that  "upon  the  whole 
evidence"  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  of  defendant's  guilt  in 
order  to  convict. 

Rule  as  to  proving  essential  fact  by  oon* 
sideration  of  evidence  as  a  whole. 

In  Illinois  the  courts,  although  holding 
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lice  Fuller,  in  delivering  the  opinion  of 
the  court,  without  discussion,  declared  that 
the  objection  was  without  merit. 

There  is  a  deep-rooted  and  widespread 
feeling,  not  only  on  the  part  of  the  public, 
but  among  many  members  of  the  legal  pro- 
fession and  many  courts,  that  circumstantial 
evidence  is  to  be  considered  as  a  chain,  of 
which  each  circumstance  relied  upon  con- 
stitutes a  separate  and  distinct  link,  and 
that  each  such  circumstance  or  link  must 
be  proven  by  the  same  weight  and  force  of 
evidence,  and  must  be  as  convincing  in  its 
conclusiveness  of  guilt,  as  though  it  was  the 
main  issue  in  the  case.  The  fallacy  of  this 
theory  lies  in  the  fact  that  it  makes  every 
such  circumstance  or  link  stand  by  itself 
and  depend  alone  upon  its  own  strength. 
It  matters  not  how  strong  some  links  in  a 
chain  may  be;  the  weaker  links  will  not 
gain  strength  by  being  connected  with  the 
stronger  links.  It  is  manifest  that  no  chain 
can  be  stronger  than  its  weakest  link.  It 
is  utterly  impracticable  to  apply  the  chain 
theory  to  matters  of  belief.  The  man  who 
would  apply  this  theory  to  his  private  af- 
fairs would  never  accomplish  anything.  He 
would  be  everywhere  looked  upon  as  a  self- 
confessed  fool.  Why  should  we  apply  a 
theory  to  the  administration  of  justice  in 
our  courts  which  we  repudiate  in  every 
other  transaction  of  life?  It  is  an  accepted 
maxim  that  straws  floating  on  the  surface 
prove  the  way  that  the  current  is  flowing. 
Every  man's  experience  demonstrates  that 
his  beliefs  are  based  upon  a  great  number 


of  circumstances,  many  of  which  standing 
by  themselves  are  not  fully  proven  and 
would  amount  to  nothing,  but  which,  when 
combined  together,  give  strength  to  each 
other  and  constitute  proof  as  strong  as 
Holy  Writ.  From  these  and  other  reasons 
this  court  has  repudiated  the  chain  theory 
with  reference  to  circumstantial  evidence, 
and  has  adopted  in  its  place  the  rope  or 
cable  theory  as  being  more  in  harmony  with 
reason  and  human  experience,  and  there- 
fore more  efficacious  in  the  administration 
of  justice.  For  further  discussion  of  this 
matter,  see  Ex  parte  Hayes,  6  Okla.  Crim. 
Rep.  321,  118  Pac.  609,  and  also  Ex  parte 
Hark  ins,  —  Okla.  Crim.  Rep.  — ,  124  Pac. 
93L 

The  chain  theory  is  largely  responsible 
for  the  misconception  and  consequent  preju- 
dice which  exist  in  the  minds  of  so  many 
persons  against  circumstantial  evidence. 
When  we  start  out  with  false  premises,  we 
are  sure  to  arrive  at  an  unsound  concl.u- 
sion.  It  may  be  stated  as  an  axiom  that 
truth  is  never  derived  from  or  will  seek 
companionship  with  error.  It  is  therefore 
of  the  utmost  importance  that  we  base  our 
conclusions  not  only  on  sound  reasoning,  but 
also  upon  true  premises.  Instances  have 
been  industriously  collected  in  which  per- 
sons have  been  wrongfully  convicted  upon 
circumstantial  evidence,  which  are  invari- 
ably used  for  the  purpose  of  intimidating 
courts  and  juries,  and  preventing  them 
from  enforcing  the  law  upon  this  class  of 
testimony.     But   a  fair   investigation  will 


that  all  essential  elements  of  the  indictment 
must  be  proved  beyond  a  reasonable  doubt, 
hold  that  the  rule  requiring  proof  beyond 
,a  reasonable  doubt  has  no  application  to 
those  merely  evidentiary  facts  which  the 
testimony  may  tend  to  establish,  and  that 
as  to  such  facts  the  so-called  chain  theory 
does  not  apply,  or,  in  other  words,  that 
the  ultimate  essential  facts  may  be  proved 
by  evidence  of  circumstances  of  varying 
weight,  so  that  in  the  chain  relied  upon 
there  may  be  links,  when  separately  con- 
sidered, about  which  there  are  reasonable 
doubts,  but  that  when  the  evidence  is  con- 
sidered as  a  whole,  some  links  8tren<;then 
other  links  so  that  there  is  a  complete 
chain  of  evidence,  satisfying  beyond  a  rea- 
sonable doubt  as  to  the  guilt  of  the  accused 
and  sufficient  under  the  rule  that  the  rea- 
sonable doubt  which  the  jury  must  enter- 
tain in  order  to  acquit  is  as  to  the  guilt  of 
the  accused  on  the  whole  evidence,  and  not 
as  to  any  particular  fact  in  the  case.  Bress- 
ler  V.  People,  117  111.  422,  8  N.  E.  62,  modi- 
fying opinion  as  reported  in  3  K.  E.  521; 
Jamison  v.  People,  145  III,  357,  34  N.  E. 
486.  See  also  Gott  v.  People,  187  III.  249, 
58  N.  E.  293. 

And  in  Davis  t.  State,  74  6a.  869,  the 
court,  after  saying  that  they  could  not  hold 
to  "the  doctrine  that  if  a  single  link  in  a 
41  L.R.A.(N.8.) 


chain  of  circumstances  relied  on  by  the 
state  be  wanting,  there  can  be  no  convic- 
tion," indorsed  the  following  charge: 
"When  the  guilt  of  the  defendant  depends 
on  circumstantial  evidence  alone,  the  rule' 
is  that  each  separate  fact  or  link  which 
goes  to  make  the  chain  of  circumstances 
from  which  the  deduction  of  guilt  is  sought 
to  be  drawn  must  be  clearly  proved,  and  a 
fact  not  clearly  proved  should  not  be  con- 
sidered as  a  part  of  the  chain  of  circum- 
stances, but  should  be  rejected  by  the  jury; 
and  the  circumstances  proved  must  not 
only  be  consistent  with  the  defendant's 
guilt,  but  they  must  exclude  every  other 
reasonable  hypothesis  than  that  of  the  de- 
fendant's guilt.  If  any  one  or  more  of  the 
circumstances  relied  on  by  the  state  are 
not  clearly  proven,  and  for  this  reason  you 
reject  one  or  more  of  the  circumstances 
relied  on,  then  you  will  inquire  whether 
the  other  remaining  circumstances  proved 
— if  they  are  clearly  proved — are  consistent 
with  the  defendant's  guilt,  and  inconsist- 
ent with  any  otiier  reasonable  hypothesis 
than  that  of  defendant's  guilt.  All  essen- 
tial facts  and  circumstances  necessary  to 
show  the  commission  of  the  crime,  and  so 
connect  the  defendant  therewith  as  the  par* 
ty  committing  the  act,  must  be  proved." 

G.  J.  C. 
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Bhow  that  these  instanceB  are  rare  when 
compared  with  the  great  volume  of  busi- 
ness transacted,  and  that  they  have  oc- 
curred at  times  and  places  remote  from 
each  other.  An  investigation  will  show 
that  a  much  larger  per  cent  of  persons 
have  been  convicted  improperly  upon  direct 
and  positive  evidence.  The  Saviour  of  man- 
kind was  crucified  upon  direct  and  false 
testimony.  In  the  first  and  second  verses, 
twenty-third  chapter  of  St.  Luke,  we  find 
the  following: 

"1.  And  the  whole  multitude  of  them 
arose  and  led  him  unto  Pilate. 

"2.  And  they  began  to  accuse  him,  say- 
ing: We  found  this  fellow  perverting  tlie 
nation,  and  forbidding  to  give  tribute  to 
Oseser." 

Here  was  direct  and  positive  testimony 
which  Pilate  himself  did  not  believe,  but 
upon  which  he  acted  on  account  of  the  clam- 
or of  the  rabble.  Stephen,  the  first  martyr 
in  behalf  of  Christianity  after  the  crucifix- 
ion of  Christ,  was  convicted  and  executed 
upon  direct  and  perjured  testimony.  In 
the  sixth  chapter  of  Acts,  tenth,  eleventh, 
twelfth,  and  thirteenth  verses,  we  have  a 
statement  of  the  testimony  upon  which  he 
was  condemned.     It  is  as  follows: 

"10.  And  they  were  not  able  to  resist 
the  wisdom  and  the  spirit  by  which  he 
spake. 

"11.  Then  they  suborned  men,  which 
said:  We  have  heard  him  speak  blasphe- 
mous words  against  Moses,  and  against 
God. 

"12.  And  they  stirred  up  the  people,  and 
the  elders,  and  the  scribes,  and  came  upon 
him,  and  caught  him,  and  brought  him  to 
the  council. 

"13.  And  set  up  false  witnesses,  which 
said:  This  man  ceaseth  not  to  speak  blas- 
phemous words  against  this  holy  place,  and 
the   law." 

If  we  are  going  to  reject  circumstantial 
evidence  because  at  some  remote  time  and 
in  distant  localities,  some  few  persons  may 
have  been  unjustly  convicted  thereon,  we 
should  be  consistent,  and  we  must  also  re- 
ject all  testimony,  because  a  great  many 
more  persons  have  been  unjustly  convicted 
on  direct  testimony  than  have  ever  been 
convicted  on  circumstantial  testimony. 

The  record  in  this  case  contains  some- 
thing like  1,000  pages.  In  it  we  find  the 
testimony  given  upon  the  preliminary  ex- 
amination and  also  the  testimony  given 
upon  the  examining  inquest,  and  also  a 
great  number  of  affidavits  and  counter  affi- 
davits filed  by  the  petitioner  and  also  by 
the  state.  When  the  argument  was  finished, 
we  requested  counsel  on  each  side  to  file 
a  synopsis  of  the  testimony  upon  which 
they  relied.  This  was  done  to  prevent  the ' 
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members  of  this  court  from  overlooking  any 
fact  which  either  side  thought  was  mate- 
rial to  its  case.  Realizing  the  importance  of 
this  case  to  petitioner  and  to  the  state,  we 
have  laboriously  and  carefully  read  every 
word  in  this  record,  and  have  endeavored  to 
classify  this  testimony  and  to  give  to  each 
fact  or  circumstance,  whether  proven  by  the 
state  or  by  petitioner,  its  due  weight  in  our 
consideration  of  the  case.  To  make  a  com- 
plete written  review  of  all  this  testimony 
would  more  than  fill  a  volume  of  our  re- 
ports, and  we  see  no  good  that  could  be 
accomplished  by  so  doing,  for  our  decision 
is  only  preliminary,  and  a  jury  with  the 
witnesses  before  them  must  finally  pass  on 
the  truthfulness  of  the  testimony. 

We  do  not  deem  it  necessary  to  do  more 
than  say  that,  applying  the  principles  of 
law  hereinbefore  discussed  to  this  testi- 
mony and  considering  it  all  together,  we 
have  reached  the  conclusion  that  bail  should 
be  denied  petitioner  pending  the  final  hear- 
ing. For  the  conditions  under  which  bail 
should  be  either  granted  or  refused  in  a 
capital  case,  see  £x  parte  Harkins,  supra. 

The  writ  of  habeas  corpus  is  discharged, 
and  petitioner  is  remanded  to  the  custody 
of  the  sheriff  of  Nowata  county  to  await 
trial  on  the  accusation  pending  against 
him. 

Armstrong  and  Doyle,  JJ.,  concur. 


NEW  YORK  COURT  OF  APPEAIiS. 

JENNIE  E.  NOONAN,  Respt, 

V. 

THOMAS   C.   LUl^ER,   Appt. 

(206  N.  Y.  105,  90  N.  E.  178.) 

Evidence  —  removal  of  servant  from 
premises  —  intent. 

1.  In  an  action  to  hold  an  employer  lia- 
ble for  assault  on  his  servant  in  removing 
him  from  his  premises  after  termination  of 
the  employment,  he  may  testify  that  his  in- 
tent in  .placing  his  hands  upon  the  serv- 
ant was  merely  to  effect  a  peaceable  re- 
moval. 

Master  and  servant  ^  removal  of  serv- 
ant from  premises. 

2.  An  employer  may,  after  the  terraina- 

Note,'-' Right  to  remove  servant  from 
premises  after  teinnitiation  of  service. 

While  there  is  little  direct  authority 
upon  the  question,  it  seems  clear,  as  held 
in  Noon  AN  v.  Luther,  that,  after  the  ter- 
mination of  the  relation  of  master  and  serv- 
ant, the  master  may  use  reasonable  force 
to  remove  the  servant  from  his  premises, 
if,  after  notice  and  a  reasonable  opportu- 
nity to  depart,  the  servant  refuses  to  do  so. 
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tion  of  a  contract  of  employment,  use  rea- 
sonable force  to  remove  the  servant  from 
his  premises,  if,  after  reasonable  oppor* 
tunity  to  do  so  or  while  behaving  in  a  dis- 
orderly manner,  he  refuses  to  leave. 

Srldenoe  -*  acstlon  for  assault  —  char- 
aoter  of  party. 

8.  In  an  action  to  hold  an  employer  lia- 
ble for  assault  in  removing  a  servant  from 
his  premises  after  termination  of  the  re- 
lation, evidence  is  not  admissible  that  the 
servant  was  steady  and  did  not  drink,  where 
no  attempt  had  been  made  to  impeach  his 
credibility  as  a  witness. 

'      (June  29,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  modifying 
and  affirming  as  modified  a  judgment  of  a 
Trial  Term  Tor  Saratoga  County  in  plain- 
tiff's favor  ill  an  action  brought  to  recover 
damages  for  assault  and  battery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rockwood,  McKnight,  A  Mc- 
Kelvey,  for  appellant: 

The  refusal  of  the  trial  court  to  permit 


defendant  to  testify  concerning  his  intent 
was  fatal  error,  which  deprived  him  of 
most  important  evidence  bearing  directly 
upon  the  main  issue  in  the  case. 

McKown  V.  Hunter,  30  N.  Y.  626;  Thurs- 
ton V.  Cornell,  38  N.  Y.  281;  Seymour  t. 
Wilson,  14  N.  Y.  669;  Forbes  v.  Logan,  4 
Bosw.  476 ;  Forbes  v.  Waller,  26  N.  Y.  439 ; 
Mathews  v.  Poultney,  33  Barb.  127;  Crook 
V.  Rindskopf,  106  N.  Y.  482,  12  N.  E.  174 ; 
Morris  v.  Wells,  26  N.  Y.  S.  R.  9,  7  N.  Y. 
Supp.  61;  Pope  V.  Hart,  35  Barb.  630; 
Fiedler  v.  Darrin,  60  N.  Y.  437;  Bennett  v. 
Smith,  23  Hun,  60;  Schwarting  v.  Van  Wie 
New  York  Grocery  Co.  60  App.  Div.  477,  69 
N.  Y.  Supp.  978;  McCormack  v.  Perry,  47 
Hun,  71;  George  v.  Johnson,  26  App.  Div. 
125,  49  N.  Y.  Supp.  203;  Cortland  County 
V.  Herkimer  County,  44  N.  Y.  22. 

Mr.  Joseph  A.  Kellogg,  with  Mr.  Wal- 
ter H.  Cogan,  for  respondent: 

Error  was  not  committed  by  the  refusal 
of  the  trial  court  to  permit  defendant  to 
testify  concerning  his  intent. 

Waugh  V.  Fielding,  48  N.  Y.  681 ;  Ballard 
V.  Lockwood,  1  Daly,  158;  Vest  v.  Speak- 
man,  163  Ala.  393,  44  So.  1017 ;  Wiberg  v. 


Upon  such  refusal  after  the  termination  of 
the  relation  the  servant  becomes  a  mere 
trespasser,  without  right  to  remain,  and 
liable  to  be  ejected  by  the  master,  like 
any  other  trespasser. 

As  said,  generally,  in  3  Cyc.  1045:  "One 
who  is  lawfully  in  charge  of  premises  and 
has  requested  another  to  leave,  whom  he 
had  a  right  so  to  request,  may  lawfully  use 
so  much  force  as  is  necessary  to  remove 
such  other,  after  allowing  him  a  reasonable 
time  to  depart;  but  he  will  be  guilty  of 
assault  if  he  use  more  force  than  is  neces- 
sary." 

So,  it  has  been  held  that  a  household 
servant  who,  upon  the  termination  of  her 
service,  refuses  to  leave  the  house  when 
ordered  to  do  so,  becomes  a  trespasser,  al- 
though she  has  wages  due  her;  and  the 
householder  is  justified  in  using  such  force 
as  is  reasonably  necessary  to  remove  her, 
though  if  he  use  more  force  than  a  man  of 
ordinary  prudence  and  caution  would  have 
used  to  accomplish  that  object,  or  inflicts 
a  wilful,  wanton,  or  malicious  injury,  he 
is  liable  in  damages  for  the  assault  and 
battery  committed  in  the  use  of  the  exces- 
sive force.  Foye  v.  Sewell,  21  Abb.  N.  C. 
16. 

Likewise,  church  authorities  are  justified 
in  using  such  force  as  is  necessary  to  eject 
a  discharged  pastor,  if,  after  notice,  he 
refuses  to  leave  the  church,  although  his 
discharge  was  in  violation  of  his  contract 
with  the  church,  and  rendered  the  church 
liable  to  him  in  damages.  Conway  v.  Car- 
penter, 80  Hun,  428,  30  N.  Y.  Supp.  316.  In 
this  case  the  court  said:  "If  the  Messiah 
Church,  in  violation  of  its  contract,  dis- 
charged the  plaintiff,  it  would  doubtless  be 
liable  to  him  for  damages,  but  he  would 
not  have  the  right  to  enter  upon  the  prem- 
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ises  of  the  church  against  its  wish  any 
more  than  any  other  employee  or  servant 
improperly  discharffed.'' 

And  it  has  been  held  that  a  master  may 
maintain  an  action  of  trespass  against  a 
discharged  servant  who  continues,  after  his 
dismissal,  to  enter  upon  the  master's  prem- 
ises, although  the  dismissal  was  wrongful 
and  without  cause  and  the  servant's  wages 
were  not  paid.  Champion  v.  Hartshorns, 
9  Conn.  664. 

So,  also,  a  master,  upon  terminating  the 
employment  of  a  servant,  has  the  right  to 
use  all  necessary  force  to  remove  him  from 
a  house  belonging  to  the  master,  which  the 
servant  had  occupied  as  a  mere  incident 
to  the  hiring  and  for  the  convenience  of 
performing  his  work.  Hanford  v.  People, 
7  N.  Y.  Week.  Dig.  628. 

A  master  is  not  a  trespasser  in  remov- 
ing the  goods  of  a  discharged  servant  from 
a  house  belonging  to  the  master  and  occu- 
pied by  the  servant  merely  as  such,  al- 
though the  dismissal  of  the  servant  was 
without  good  grounds  and  wrongful  and 
the  master  may  be  liable  in  damages  for 
breach  of  contract  on  account  thereof.  Hay- 
wood V.  Miller,  3  Hill,  90. 

And  in  Kerrains  v.  People,  60  N.  Y.  221, 
19  Am.  Rep.  158,  where  the  question  was 
whether  a  servant  occupied  a  house  of  hia 
master  as  tenant  or  merely  as  servant,  it 
seems  to  have  been  assumed  that,  if  the 
relation  between  them  was  merely  that  of 
master  and  servant,  and  not  that  of  land- 
lord and  tenant,  the  master  had  the  legal 
right,  after  discharging  the  servant  and  or- 
dering him  to  leave,  in  case  of  his  refusal 
or  failure  to  do  so,  to  remove  his  furniture 
and  goods  from  the  house,  and  to  employ 
the  necessary  force  for  that  purpose. 

A.  C.  W, 
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Nassau  Electric  R.  Co.  54  App.  Div.  541, 
66  N.  Y.  Supp.  1098;  Barton  v.  Oovan,  2 
Silv.  Ct.  App.  417,  26  N.  Y.  S.  R.  847,  22 
N.  E.  656;  Flanagan  t.  Mitchell,  16  Daly, 
223,  10  N.  Y.  Supp.  234;  Post  v.  Brooklyn 
Heights  R.  Co.  195  N.  Y.  62,  87  N.  E.  771 ; 
Wade  V.  Mt.  Vernon,  133  App.  Div.  389,  117 
N.  Y.  Supp.  356;  Ashley  y.  Marshall,  29  N. 
Y.  494;  Horn  v.  Pullman,  72  N.  Y.  269; 
Tenney  y.  Berger,  93  N.  Y.  524,  45  Am.  Rep. 
263;  McGean  v.  Manhattan  R.  Co.  117  N. 
Y.  219,  22  N.  E.  957;  Young  v.  Valentine, 
177  N.  Y.  347,  69  N.  B.  643;  Gherky  v. 
State  Line  Teleph.  Co.  122  App.  Div.  879, 
107  N.  Y.  Supp.  420;  Hubbard  v.  Louisville, 
H.  &  St.  L.  R.  Co.  32  Ky.  L.  Rep.  1337,  108 
S.  W.  331;  Regner  v.  Glens  Falls,  S.  H.  k 
Ft.  E.  Street.  R.  Co.  74  Hun,  202,  26  N.  Y. 
Supp.  625;  Raynor  v.  Wilmington  Seacoast 
R.  Co.  129  N.  C.  195,  39  6.  E.  821;  Louis- 
ville &  N.  R.  Co.  T.  Banks,  132  Ala.  471,  31 
So.  573. 

Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  for  assault  and  battery. 
The  plaintiff  was  a  domestic  in  the  employ 
of  the  defendant,  who  kept  a  hotel  at  Sara- 
toga Lake.  The  plaintiff,  becoming  dissat- 
isfied with  her  employment,  determined  to 
leave,  and  notified  the  defendant  of  her  in- 
tention. When  the  plaintiff  was  about  to 
leave,  a  dispute  arose  between  her  and  the 
defendant  over  her  wages,  during  which,  as 
she  testified,  the  defendant  assaulted  her, 
without  provocation,  with  great  severity. 
On  the  other  hand,  the  defendant  testified 
that  the  plaintiff's  behavior  was  so  dis- 
orderly that  he  directed  her  to  leave  the 
hotel  office,  and  upon  her  refusal  he  re- 
moved her  therefrom  without  unnecessary 
force.  Thus  it  was  undisputed  at  the  trial 
that  the  defendant  did  apply  some  force 
to  the  plaintiff's  person;  but  as  to  the  ex- 
tent of  the  force  and  the  details  of  the  oc- 
currence the  parties  were  in  irreconcilable 
conflict. 

When  the  defendant  was  testifying,  he 
was  asked  this  question:  "Did  you  have 
any  intention,  in  placing  your  hands  upon 
her  as  you  did  and  pushing  her  as  you 
did,  did  you  have  any  other  intention  than 
to  remove  her  from  the  premises  as  quietly 
as  you  could,  using  only  such  force  as  nec- 
essary?" On  the  objection  of  the  plaintiff, 
the  evidence  was  excluded  as  immaterial, 
to  which  the  defendant  excepted.  In  some 
respects,  the  form  of  this  question  was  im- 
proper; but  the  objection  taken  was  not  to 
the  form  of  the  question,  but  to  the  mate- 
riality of  the '  evidence.  If  objection  had 
been  made  to  the  form,  that  could  have 
been  changed.  We  think  the  ruling  of  the 
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trial  court  was  erroneous,  and  that  the 
evidence  was  not  only  material,  but  that 
the  question  of  the  defendant's  intent  was 
of  vital  importance,  not  on  the  amount  of 
damages  alone,  but  on  the  plaintiff's  right 
of  action. 

Defendant  had  the  right  to  withdraw 
the  license  to  the  plaintiff  to  remain  on  his 
premises;  and  if,  after  having  afforded  her 
a  reasonable  opportunity  to  leave,  or  while 
she  was  behaving  in  a  disorderly  manner, 
she  refused  to  go,  he  had  the  right  to  use 
reasonable  force  to  eject  her.  He  could 
use  that  force  only  for  one  purpose,  and 
that  was  to  remove  her  from  the  premises. 
However  violent  her  conduct  may  have  been, 
he  could  not  inflict  violence  to  her  person 
for  punishment  or  through  passion,  but 
simply  for  the  purpose  of  removing  her. 
Therefore  his  intent  in  using  force,  which 
he  conceded  he  used  to  some  extent,  was 
the  first  thing  for  him  to  establish,  in  or- 
der to  justify  what  would  otherwise  have 
been  an  assault.  True  his  testimony  on 
the  subject  would  not  have  been  conclusive, 
but  it  was  competent.  McKown  v.  Hunter, 
30  N.  Y.  625;  Thurston  v.  Cornell,  38  N.  Y. 
281. 

Further  error  was  committed  by  permit- 
ting witnesses  to  testify  to  plaintiff's  good 
habits;  that  "she  never  went  out  nor  drank 
anything."  When  the  defendant  offered 
to  prove  occasions  on  which  the  plaintiff 
had  drunk,  and  also  his  own  good  charac- 
ter, the  evidence  was  excluded.  The  credi- 
bility of  neither  party  as  a  witness  had  been 
impeached;  and  the  rule  is  clear  "that  the 
character  of  a  party  in  a  civil  cause  cannot 
be  looked  to  as  evidence  that  he  did  or 
did  not  do  an  act  charged."  1  Greenl.  Ev. 
16th  ed.  p.  40;  Fowler  v.  -^tna  F.  Ins.  Co. 
6  Cow.  673,  16  Am.  Dec.  460;  Pratt  v.  An- 
drews, 4  N.  Y.  493 ;  McKane  v.  Howard,  202 
N.  Y.  181,  —  L.R.A.(N.S.)  — ,  95  N.  E.  642, 
Ann.  Cas.  1912D,  960.  Equally  incom- 
petent is  evidence  of  the  general  habits  of 
a  person  to  prove  how  he  acted  on  a  par* 
ticular  occasion.  Zucker  v.  Whitridge,  205 
N.  Y.  50,  ante,  683,  98  N.  E.  209.  There- 
fore, while  the  learned  trial  judge  was  right 
in  excluding  the  evidence  relating  to  this 
subject  offered  on  behalf  of  the  defendant, 
he  was  in  error  in  admitting  that  on  behalf 
of  the  plaintiff, — an  error  the  effect  of  which 
was  materially  enhanced  by  the  failure  to 
apply  the  same  rule  to  both  parties. 

The  judgment  should  be  reversed  and  a 
new  trial  ordered^  with  costs  to  abide  the 
event. 

Gray,  Halgbt,  Vann,  Werner,  and 
ColUiiy  JJ.,  concur;  Hiscock,  J.,  absent. 
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JOHN  A.  TILLINGHAST,  Trustee, 

V. 

FRANK  W.  JOHNSON. 

(—  R.  I.  — ,  82  Atl.  788.) 

Appeal     —    certlflcatlon     of     doubtful 
question  —  definition. 

1.  A  question  is  of  such  doubt  that  it 
ought  to  be  certified  to  the  appellate  court 
within  the  meaning  of  a  statute  permitting 
such  certification  only  when,  after  care- 
ful consideration  of  a  question  necessarily 
to  be  decided,  aided  by  arguments  and  re- 
searches of  council,  the  judge  is  unable 
to  reach  a  satisfactory  conclusion. 

Garnishment  ^  ascertaining   contents 
of  sealed  package. 

2.  In  case  one  is  garnished  for  the  con- 
tents of  a  sealed  package  locked  in  a  safety 
deposit  box  in  his  possession,  the  court 
may,  to  determine  whether  or  not  the  par- 
cel is  subject  to  garnishment,  resort  to  any 
evidence  bearing  upon  the  matter  which  is 
available,  including  the  breaking  of  the 
package  and  inspection  of  its  contents, 
under  a  statute  providing  for  the  examina- 
tion of  the  garnishee  as  to  his  answer,  and 
the  proving  of  any  facts  not  stated  or  denied 


by  him,  and  the  taking  of  such  action  in 
accordance  with  proper  legal  proceedings 
as  will  enable  the  court  to  determine  the 
liability  of  the  garnishee. 

Same  —  <x)ntents  of  safety  deposit  vaolt 
—  power  to  reach. 

3.  A  safety  deposit  company  may  be  gar- 
nished for  the  contents  of  a  sealed  package 
in  the  box  of  a  customer,  although  it  is 
ignorant  of  the  contents,  if  the  statute 
provides  a  method  by  which  the  court  can 
ascertain  such  contents. 

Same  —  control  of  key  —  effect. 

4.  The  contents  of  a  safety  deposit  box 
are  not  exempt  from  garnishment  in  the 
hands  of  the  company  maintaining  and  rent- 
ing the  right  to  use  it,  because  it  can  be 
opened  without  injury  only  by  the  use  of 
a  key  in  the  possession  of  the  customer,  if, 
under  the  statute,  the  court  has  power  to 
direct  the  forcible  opening  of  the  box  to 
secure  an  examination  of  its  contents. 

(April  16,  1912.) 

CERTIFICATION  by  the  Superior  Court 
for  Providence  County  for  the  deter- 
mination by  the  Supreme  Court  of  ques- 
tions arising  in  a  proceeding  to  garnish 
property  of  defendant  in  a  safe  deposit  box 


Note,  ^^Levy  upon,  or  garnishment  of, 
contents  of  settled  package  or  looked 
receptacle. 

The  authorities,  while  not  numerous,  seem 
to  be  agreed  that  a  valid  levy  of  an  execu- 
tion or  writ  of  attachment  upon  the  con- 
tents, not  themselves  exempt  from  execu- 
tion, of  a  nailed  or  locked  receptacle  may 
be  made  by  the  officer  merely  taking  the 
receptacle  into  his  actual  possession  under 
the  writ. 

Thus,  the  levy  of  an  execution  upon  a  safe 
and  its  contents,  described  in  the  sheriff's 
return  as  "being  notes  and  money  and 
books,"  is  not  defeated  by  the  fact  that 
when  the  levy  made  the  safe  was  locked 
and  the  sheriff  was  unable,  at  the  time,  to 
take  possession  and  to  make  an  inventory 
of  the  contents.  Smith  v.  Clark,  100  Iowa, 
606,  69  N.  W.  1011.  The  court  said:  "The 
contents  of  the  safe  .  .  .  were  in  the 
possession  of  the  sheriff,  through  his  pos- 
session of  the  receptacle  in  which  they  were 
stored." 

Likewise,  the  levy  of  a  writ  of  attach- 
ment upon  a  "safe  and  all  its  contents" 
is  not  invalid  as  to  the  contents  by  reason 
of  the  facts  that  the  safe  was  locked  and 
could  not  be  opened  by  the  sheriff,  at  the 
time,  and  that  he  has  made  an  irregular 
return  as  to  the  appraisement  of  the  con- 
tents,— ^but  he  should  be  ordered  to  open 
the  safe  and  complete  the  appraisement, 
upon  an  alias  order  of  attachment.  Dod- 
son  V.  Wightman,  6  Kan.  App.  835,  49  Pac. 
790. 

And  the  levy  of  a  writ  of  attachment 
upon  a  "safe  and  contents"  operates  upon 
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the  contents  of  the  safe  from  the  time  the 
sheriff  seizes  the  safe  and  takes  it  into  his 
possession,  although  the  safe  is,  at  the 
time,  closed  and  locked,  and  the  sheriff 
does  not  know  what  its  contents  are, — es- 
pecially if  he  further  indicates  that  his 
seizure  extends  to  the  contents  of  the  safe, 
by  demanding  the  combination  of  the  de- 
fendant in  the  attachment  suit,  and  by 
making  immediate  endeavors  to  get  the  safe 
open.  £lliott  y.  Bowman,  17  Mo.  App. 
693. 

Where  an  attachment  has  been  issued 
against  the  property  of  the  defendant  in  an 
action,  an  order  of  the  court  is  proper 
which  directs  the  sheriff,  under  the  attach- 
ment, to  open  a  safe  and  tin  box  in  the 
custody  of  a  trust  company  for  the  defend- 
ant, containing  the  latter's  property,  and  to 
take  from  them  and  keep  the  property  and 
evidences  of  debt  liable  to  attachment  found 
therein, — there  being  no  other  way  in 
which  the  process  can  be  effectually  served. 
United  States  v.  Graff,  67  Barb.  304,  4  Hun, 
634. 

And  an  officer  is  authorized,  under  a  writ 
of  attachment,  to  open,  for  the  purpose  of 
taking  any  attachable  property  therein, 
boxes  left  by  the  attachment  debtor  at  a 
railroad  station  for  shipment  to  himself 
at  another  place,  though  he  is  not  author- 
ized to  remove  the  boxes  unnecessarily  for 
that  purpose,  if  they  also  contained  prop- 
erty exempt  from  attachment.  Peeler  v. 
Stebbins,  26  Vt.  644. 

As  to  the  garnishment  of  the  contents 
of  securely  closed  receptacles,  while  there 
are  cases  to  Ihe  contrary,  under  some 
statutes,    the    weight    of    authority    is    in 
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in  the  possession  of  the  garnishee.  Af- 
flrmative  answers  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  W.  Tillinghast  and 
Hush  Sturges,  with  Messrs.  Green, 
Hinckley,  &  Allen,  for  plaintiff. 

Messrs.  C.  M.  Van  Slyck  and  Freder- 
ick A.  Jones  for  garnishee. 

Sweetland,  J.,  delivered  the  opinion  of 
the    court : 

Four  questions  of  law  arising  in  this 
case  have  been  certified  by  a  justice  of  the 
superior  court  to  this  court  for  determi- 
nation. 

The  first  of  these  questions  is:  "First. 
If  a  safe  deposit  company  has  received  for 
storage  articles  in  a  sealed  parcel  owned 
by  the  defendant  in  an  action  in  assump- 
sit, which  parcel  the  said  company,  at  the 
time  of  the  service  upon  said  company  of 
a  writ  of  garnishment  in  said  action,  had 
in  its  hands  or  possession,  and  the  con- 
tents of  said  sealed  parcel  are  not  of  a 
nature  exempt  by  law  from  attachment, 
is  the  said  company  chargeable  as  garni- 
shee by  reason  of  its  possession  of  said 
sealed  parcel:      (1)    If  any  of  the  officers 


or  employees  of  said  company  were  in- 
formed as  to  the  contents  of  said  pack- 
age? (2)  If  none  of  the  officers  or  em- 
ployees of  said  company  was  informed  as 
to  the  contents  of  said  package?" 

This  question  is  silent  as  to  whether 
the  garnishee  has  or  lias  not  rendered  to 
the  superior  court  an  account  in  writing, 
as  required  by  chapter  301,  §  10,  Gen. 
Laws  1909.  If  the  garnishee  has  refused 
or  neglected  to  render  such  account,  it 
should  be  charged  not  by  reason  of  its 
possession  of  said  sealed  parcel,  but  be- 
cause of  such  refusal  or  neglect.  Gen. 
Laws  1909,  chap.  301,  §  20. 

If  the  garnishee  has  rendered  an  ac- 
count in  writing,  or  has  appeared  in  the 
cause  and  has  asked  the  court  to  deter- 
mine whether  or  not  it  is  chargeable  as  a 
trustee  of  the  defendant,  then,  in  the  cir- 
cumstances set  out  in  the  question,  the 
garnishee  is  chargeable  as  trustee  of  the 
defendant,  in  the  circumstances  stated,  in 
either  subdivision  of  the  question  pre- 
sented. Although  from  the  argument  of 
counsel  before  this  court  it  appeared  that 
they  had  a  different  understanding  of  the 
fact,  we  must  presume  from  the  question 


accord  with  Tilling  hast  v.  Johnson,  to 
the  effect  that  such  property  is  subject  to 
garnishment. 

Thus,  under  statutes  providing  for  reach- 
inR>  hy  garnishment,  personal  property  or 
effects,  or  goods,  chattels,  and  credits  of 
a  debtor,  in  the  possession  or  under  the 
control  of  the  garnishee,  a  bank  or  trust 
company  may  be  garnished  for  the  contents 
of  a  safe  deposit  box  in  its  vaults,  which 
is  opened  by  the  use  of  both  a  master  key 
in  the  possession  of  the  bank  or  trust 
company,  and  a  private  key  in  the  posses- 
sion of  the  defendant.  Trowbridge  v.  Spin- 
ning, 23  Wash.  48,  64  L.R.A.  204,  83  Am. 
St.  Rep.  806,  62  Pac.  125;  Washington  Loan 
&,  T.  Co.  V.  Susquehanna  Coal  Co.  26  App. 
D.  C.  149. 

And  it  is  immaterial  that  the  bank  has 
no  knowledge  of  the  contents  of  the  box, 
where  the  statute  further  authorizes  the 
court  to  determine,  from  the  answer  or 
otherwise,  the  effects  under  the  control  of 
the  garnishee  liable  to  execution.  Trow- 
bridge V.  Spinning,  supra. 

And  a  trust  company,  as  garnishee,  may 
be  compelled  to  disclose  whether  or  not 
it  has  in  its  possession,  or  under  its  con- 
trol, a  safe  deposit  box  belonging  to  a  de- 
fendant in  attachment  proceedings,  and  its 
knowledge,  if  any,  of  the  contents  of  such 
box.  Washington  Loan  &  T.  Co.  v.  Sus- 
quehana  Coal  Co.  supra. 

Likewise,  under  a  statute  authorizing 
trustee  process  where  any  goods  or  effects 
of  a  debtor  have  been  so  intrusted  or  de- 
posited in  the  hands  of  another  that  they 
cannot  be  attached  by  the  ordinary  process  ! 
of  law,  one  may  be  charged  as  trustee  with  1 
*1   L.R.A.(N.S.) 


goods  in  locked  trunks  and  nailed  boxes  de- 
posited by  another  in  a  chamber  in  his 
house,  so  that  an  officer  could  not,  with 
prudence,  make  an  attachment  without  the 
danger  of  committing  a  trespass  by  taking 
goods  not  liable  to  attachment.  Hooper  v. 
Day,  19  Me.  56,  36  Am.  Dec.  734. 

And  an  express  company  can  be  charged 
as  trustee  of  the  owner,  by  trustee  process, 
for  a  sealed  package  containing  money 
which  it,  as  a  common  carrier,  has  received 
for  transportation  and  delivery  to  the  own- 
er,— it  *'having  goods,  effects,  or  credits  of 
the  defendant  intrusted  or  deposited  in 
its  hands  or  possession,"  within  the  provi- 
sions of  the  statute.  Adams  v.  Scott,  104 
Mass.   164. 

So,  a  storekeeper  who  has  been  garnished 
for  the  contents  of  a  nailed  box  which  he 
had  permitted  a  debtor  to  leave  in  his  store 
is  liable  to  the  creditor  for  the  value  there- 
of, if  he  allows  the  debtor  to  remove  the 
contents  of  the  box  after  the  garnishment, 
although  he  held  the  box  for  the  debtor 
without  risk,  and  did  not  know  the  con- 
tents thereof.  Loyless  y.  Hodges  Bros.  44 
Ga.  647. 

On  the  other  hand,  it  has  been  held  that 
a  safe-  deposit  company  cannot,  as  garnishee, 
under  an  attachment  execution,  be  reqiiirc^d 
to  open  a  locked  safe  in  its  vault  and  file 
an  inventory  of  the  contents  thereof,  where 
the  safe  is  rented  from  it  by  the  defend- 
ant under  a  contract  providing  that  the 
company  shall  be  authorized  to  break  open 
the  safe  only  in  case  of  refusal  by  the  renter 
to  surrender  the  key  and  to  give  up  posses- 
sion to  the  company  at  the  expiration  of 
the  lease  on  fifteen  days'  notice,  and  that 
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propounded  by  the  superior  court  that 
there  are  at  least  two  sealed  packages  in- 
Tolved  in  the  case,  as  to  the  contents  of 
one  of  which  the  garnishee  is  informed, 
and  as  to  the  contents  of  the  other  it  is 
ignorant;  otherwise,  one  of  the  subdivi- 
sions presented  is  a  moot  question,  and 
should  not  have  been  certified  for  the  de- 
termination of  this  court. 

Chapter  298,  §  5,  Gen.  Laws  1909,  un- 
der the  provisions  of  which  these  questions 
are  certified,  clearly  intends  that  only  ques- 
tions of  law  which  have  in  fact  arisen  in 
some  proceeding  pending  in  a  lower  court, 
prior  to  a  trial  of  such  proceeding  upon  its 
merits,  shall  be  certified  here  for  deter- 
mination. To  warrant  the  certification  of 
a  question  of  law,  it  is  not  enough  that 
in  the  opinion  of  a  justice  of  the  superior 
or  of  a  district  court  such  question  may 
arise  later  in  the  case.  To  be  a  question 
of  law,  the  certification  of  which  is  con- 
templated by  the  statute,  it  must  be  one 
actually  presented  to  said  Justice,  and  one 
the  determination  of  whicli  is  necessarily 
involved  in  his  ruling  or  decisions  upon  the 
particular  phase  of  the  case  then  before 
him.  Fletcher  v.  Newport,  33  R.  I.  388, 
81  Atl.  193.  More  is  required  than  that 
it  should  be  a  question  upon  which  the  jus- 
tice is  unwilling,  at  the  time  of  the  hear- 
ing, to  make  an  immediate  ruling  without 
further  consideration;  for,  in  the  broad 
field  of  the  law,  there  are  many  questions 
which,  when  first  presented,  may  appear 
full  of  difficulty,  but  which  upon  deliberate 
examination  lose  their  perplexity.  Hence 
it  is  only  after  careful  consideration,  aid- 
ed by  the  arguments  and  the  researches  of 
counsel,  when  the  justice  is  then  unable  to 
reach  a  satisfactory  conclusion,  and  the 
question  still  appears  doubtful  to  him, 
that  the  justice  can  properly  consider  the 
question,   in   the   language  of  the  statute. 


as  of  ''such  doubt  •  .  •  that  it  ought 
to  be  determined  by  the  supreme  court 
before  further  proceedings."  State  v. 
Karagavoorian,  32  R.  I.  477,  79  Atl.  Ill, 
Ann.  Cas.  1912D,  1092. 

If,  as  in  the  matter  now  under  con- 
sideration, the  questions  of  law  which  arise 
must  be  based  upon  a  particular  state  of 
facts  found  to  exist  before  the  justice  can 
properly  frame  his  questions  of  law  for 
certification,  he  must  determine  the  un- 
derlying facts,  otherwise  the  questions  of 
law  certified  cannot  be  said  to  have  arisen, 
and  may  never  arise  in  the  case. 

By  the  terms  of  the  question  the  eon- 
tents  of  the  sealed  package  or  packages 
"are  not  of  a  nature  exempt  by  law  from 
attachment."  To  determine  that  fact  the 
superior  court  must  have  found  what  said 
contents  were.  In  the  case  of  the  package 
or  packages,  as  to  the  contents  of  which 
the  officers  and  employees  of  the  garnishee 
are  ignorant,  the  court  could  not  have 
based  this  finding  upon  the  return  of  the 
garnishee,  but  must  have  determined  that 
fact  upon  some  other  evidence.  From  the 
arguments  of  both  counsel  before  us,  it 
would  appear  that  there  was  nothing  be- 
fore the  superior  court  which  warranted 
the  finding,  and  that  the  difficulty  coo.' 
fronting  the  court  and  the  counsel  was 
as  to  how  far  the  court's  investigation 
might  go  in  a  proceeding  which  sought  to 
disclose  the  contents  of  a  sealed  parcel, 
in  the  possession  of  a  garnishee,  when  the 
contents  of  such  sealed  parcel  were  un- 
known to  the  garnishee.  There  is,  how- 
ever, no  transcript  of  the  testimony  before 
us,  and  we  must  presume  that  the  court 
below  was  justified  in  its  finding  as  to  tiie 
nature  of  the  contents  of  such  package  or 
packages,  from  the  testimony  given  before 
it  in  some  hearing  to  determine  whether 
the  garnishee  is  properly  chargeable;  oth- 


the  company  shall  use  reasonable  diligence 
that  no  unauthorized  person  shall  be  ad- 
mitted to  the  safe, — the  contents  of  such 
safe  being  in  the  actual  possession  of  the 
renter  thereof,  and  not  being  "a  debt  due 
to  the  defendant,  or  a  deposit  of  money 
made  by  him,  or  goods  or  cnattels  pawned, 
pledged,  or  demised,"  within  the  language 
of  the  statute.  Gregg  v.  Hilson,  8  Phila.  91. 
And  in  Bottom  v.  Clarke,  7  Cush.  487,  it 
was  held  that  neither  a  bank  nor  its  presi- 
dent can  be  charged  as  trustee  of  the  own- 
er, by  trustee  process,  for  the  contents  of 
a  locked  trunk  which  was  put  by  the  owner 
into  the  vault  of  the  bank  as  a  place  of 
safekeeping  merely,  if  the  contents  are 
unknown  to  the  officers  of  the  bank,  and 
they  have  no  right  to  open  the  trunk  for 
the  purpose  of  ascertaining  its  contents, 
and  the  answer  of  the  bank  and  its  presi- 
dent does  not  show  that  the  trunk  con- 
tains any  attachable  goods,  effects,  97 
41  J„R.A.(N,S.) 


credits  of  the  defendant.  The  court  said: 
"Now  as  the  answer  of  the  bank  and  its 
president  furnishes  no  evidence  of  ^e  con- 
tents of  the  trunk,  we  are  not  authorized 
to  presume  that  it  contained  goods,  effects^ 
or  credits  which  could  be  attached  and 
held  to  satisfy  a  judgment  against  the 
owner.  Judging  from  our  extrajudicial 
knowledge  concerning  such  deposits  in 
banks,  we  should  rather  presume  that  the 
trunk  contained  notes  and  securities,  or 
other  valuable  private  papers,  that  are  not 
within  the  reach  of  the  trustee  process. 
But  we  make  no  presumption  whatever. 
The  parties  summoned  as  trustees  in  this 
case  must  be  charged  or  dietcharged,  on  the 
answer  ^hich  has  been  filed,  and  on  that 
alone.  That  answer  does  not  show  that 
the  trunk  contained  any  attachable  goods, 
effects,  or  credits  of  the  principal  defend- 
ant." ^  C.  W. 
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erwise,  that  fact  should  not  have  been  in- 
corporated in  the  question.  In  the  argu- 
ment before  us  counsel  for  the  garnishee 
has  questioned  the  power  of  the  superior 
court,  under  the  statute,  to  carry  its  in- 
vestigation as '  to  the  chargeability  of  a 
garnishee  to  the  point  of  obtaining  a  dis- 
covery of  the  contents  of  a  sealed  package 
or  a  locked  safety  deposit  box,  belonging 
to  the  defendant  and  in  the  possession  of 
a  garnishee,  especially  if  the  garnishee  is 
iininformed  as  to  said  contents. 

By  statute  the  jurisdiction  of  the  trial 
courts  in  regard  to  such  investigations 
has  been  extended  from  time  to  time.  Un- 
der Gen.  Stat.  1872,  chap.  197,  §§  12  and 
13,  the  person  making  oath  to  the  garni- 
shee's return  might  be  examined  by  either 
party  upon  written  interrogatories,  which 
were  to  be  answered  by  said  person  in  writ- 
ing under  oath,  and  the  liability  of  the 
garnishee  was  to  be  determined  entirely 
from  the  disclosures  of  the  person  making 
such  oath.  There  was  at  that  time  no 
provision  in  the  statute  providing  a  civil 
liability  for  making  a  false  answer  or  af- 
fidavit in  garnishment  proceedings.  By 
Pub.  Laws  chap.  673,  passed  April  12, 
1878,  it  was  provided  (§4)  that  any  per- 
son, summoned  as  trustee  of  a  defendant 
in  a  case,  making  a  false  answer  or  affi- 
davit, should  be  liable  to  the  plaintiff  in 
such  case  for  any  damages  resulting  to  the 
plaintiff  from  such  false  answer  or  affi- 
davit. Said  chapter  673  also  introduced 
the  following  additional  provision  in  gar- 
nishment proceedings,  now  §  18,  chap.  801, 
Gen.  Laws  1909:  "Whenever  any  person 
shall  be  served  with  a  copy  of  a  writ  by 
which  he  shall  be  sought  to  be  charged  as 
trustee  of  the  defendant  named  therein, 
and  such  person  shall  appear  and  answer 
to  the  action  so  commenced  as  to  whether 
he  is,  or  is  not,  a  trustee  of  the  defendant, 
the  court  in  which  such  action  or  suit  is 
brought  or  may  be  pending  shall  deter- 
mine whether  the  person  so  served  is  prop- 
erly chargeable  as  the  trustee  of  the  de- 
fendant, and  if  chargeable,  to  what  ex- 
tent." 

This  provision  was  construed  in  Ray- 
mond T.  Narragansett  Tinware  Co.  14  R. 
I.  310.  In  that  case  the  garnishee  by  af- 
fidavit filed  in  the  lower  court  disclosed 
funds  in  his  hands.  It  was  sought  to  have 
the  garnishee  discharged  on  the  ground  of 
a  general  assignment  for  the  benefit  of 
creditors  made  by  the  defendant  before  the 
garnishment.  Under  its  interpretation  of 
the  provisions  of  said  Pub.  Laws,  chap. 
673,  §  1,  at  the  time  of  the  trial  Pub. 
Stat.  chap.  208,  §  10,  the  trial  court  heard 
oral  testimony  as  to  the  validity  of  said 
assignment,  and  discharged  \he  garnishee. ' 
41  L»R.A.(N,S.) 


The  supreme  court  held  that  "the  court  be- 
low committed  an  error  in  hearing  the 
oral  testimony.  The  proceeding  in  cases 
of  garnishment  is  purely  statutory.  The 
statute  prescribes  the  mode  in  which  the 
liability  of  the  garnishee  is  to  be  deter- 
mined when  he  appears  and  makes  affi- 
davit; namely,  by  his  affidavit,  and  by 
his  written  examination  supplementing  it, 
if  such  examination  be  taken."  With  ref- 
erence to  said  §  10,  chap.  213,  the  court 
further  said:  "It  provides  that  when  the 
garnishee  appears  and  answers  'as  to  wheth- 
er he  is  or  is  not  a  trustee  bf  the  de- 
fendant,' the  court  shall  determine  wheth- 
er he  is  chargeable,  and  if  chargeable,  to 
what  extent.  The  purpose  of  the  provi- 
sion was  not  to  change  the  mode  in  which 
the  liability  of  the  garnishee  is  to  be  de- 
termined, but  only  to  enable  the  plaintiff 
to  have  him  charged  in  the  original  action. 
To  allow  his  liability  to  be  determined  by 
extrinsic  testimony  would  be  to  allow  one 
case  to  be  litigated  in  another,  and  that) 
too,  without  any  pleadings  or  the  right  of 
jury  trial.  It  cannot  be  supposed  that 
this  was  intended.  In  the  case  at  bar 
the  only  competent  testimony  before  the 
court  was  the « affidavit  of  the  garnishee, 
Charles  M.  Raymond,  and  upon  that  the 
garnishees  ought  to  have  been  charged." 

At  its  next  session  the  general  assem- 
bly (January  session,  1884)  passed  Public 
Laws,  chap.  433.  Section  2  and  3  are  as 
follows: 

"Sec.  2.  The  answer  sworn  to  by  a  trus- 
tee shall  be  considered  true  in  deciding 
how  far  said  trustee  is  chargeable,  but 
either  party  to  the  suit,  or  any  claimant 
of  the  estate  so  attached,  may  allege  and 
prove  any  facts  not  stated  nor  denied  by 
said  trustee  that  may  be  material  in  so  de- 
ciding. 

"Sec.  3.  Any  question  of  fact  arising  up- 
on such  additional  allegations  may  be 
tried  and  determined  by  the  court  or  jus- 
tice, and  in  the  court  of  common  pleas  and 
in  the  supreme  court  the  same  may  be  sub- 
mitted to  a  jury  in  such  manner  as  the 
court  shall   direct." 

Chapter  1432,  §  1,  Pub.  Laws,  January 
session  1907,  now  chapter  301,  §  12,  Gen. 
Laws  1909,  still  further  extended  the  scope 
of  the  hearing  before  the  lower  courts. 
Section  1  in  part  provides  as  follows: 

"Section  1.  Section  578  of  the  court  and 
practice  act  is  hereby  amended  so  as  to 
read  as  follows: 

"'Sec.  578.  In  any  action  where  money 
or  other  property  shall  have  been  trusted 
in  the  hands  of  a  person,  firm,  or  corpora- 
tion, the  person  signing  the  garnishee's 
answer  may  be  summoned  by  either  party 
at  tiny  time  before  final  jud^ent,  and  sub- 
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jected  to  examination  and  croBS-exami na- 
tion upon  all  matters  relating  to  or  con- 
nected with  the  facts  set  forth  in  such  an- 
swer, and  evidence  may  be  introduced  to 
contradict  the  testimony  of  such  person.' " 

The  power  of  the  trial  court  has  thus 
been  enlarged,  until  under  the  present 
statutory  provisions  it  has  as  ample  juris- 
diction in  an  examination  as  to  the  lia- 
bility of  a  garnishee,  as  it  has  in  most 
other  matters  presented  for  its  determina- 
tion. The  construction  of  the  provisions, 
now  constituting  §  18,  chap.  301,  Gen. 
Laws  1909,  given  in  Raymond  v.  Narra- 
gansett  Tinware  Co.  supra,  has  no  applica- 
tion now,  as  that  construction  was  based 
upon  other  statutory  provisions,  now  re- 
pealed, but  then  in  force,  which  limited 
the  examination  of  the  court  to  a  con- 
sideration of  the  garnishee's  affidavit  or 
his  written  answer  given  to  interrogatories, 
none  of  which  was  open  to  explanation 
or  contradiction  by  other  testimony.  Un- 
der the  present  condition  of  the  statute, 
if  a  garnishee  appears  and  answers  as  to 
whether  he  is  or  is  not  a  trustee  of  the  de- 
fendant, setting  out  the  facts  as  he  claims 
them  to  be,  and  discloses  that  he  has  in  his 
possession  a  sealed  parcel  or  a  locked  safe- 
ty deposit  box  belonging  to  the  defendant, 
the  contents  of  w^hich  are  unknown  to 
him,  the  person  signing  the  garnishee's  an- 
swer may  be  summoned  by  either  party, 
and  may  be  examined  and  cross-examined 
with  reference  to  his  answer,  and  his  tes- 
timony may  be  contradicted.  Also,  under 
said  §  18,  chap.  301,  Gen.  Laws  1909,  the 
court  may  take  such  action,  in  accordance 
with  proper  legal  procedure,  as  will  en- 
able it  to  determine  the  liability  of  the 
garnishee.  This  would  warrant  the  court 
in  directing  the  garnishee  to  break  the 
seal  upon  such  parcel,  or  to  open  such 
safety  deposit  box,  and  to  inspect  the  con- 
tents thereof,  that  he  may  disclose  the  same 
to  the  court,  and  thus  enable  it  to  deter- 
mine as  to  whether  the  garnishee  is  charge- 
able and  to  what  extent. 

A  sheriff  charged  with  the  service  of  a 
writ  of  attachment  or  an  execution  would 
have  authority  to  attach  or  to  levy  upon  a 
sealed  parcel  or  a  safety  deposit  box  be- 
longing to  the  defendant,  if  he  was  able 
to  find  the  same  within  his  precinct,  to 
open  either  of  them  to  inventory  the  con- 
tents, and,  if  the  same  was  taken  upon  ex- 
ecution, to  sell  sufficient  of  the  contents, 
not  exempt  from  attachment,  to  satisfy 
such  execution.  In  the  case  of  United 
States  V.  Graff,  67  Barb.  304,  the  court  con- 
sidered an  appeal  from  an  order  directing 
the  sheriff  to  open  a  safe  and  a  tin  box 
in  the  custody  of  a  trust  company,  in 
which  safe  and  box  it  was  claimed  that 
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the  defendant  had  property  and  securities 
on  deposit,  and  to  take  and  keep  such  of 
said  property  and  securities  as  were  lia- 
ble to  attachment.  The  court  said:  "Nei- 
ther the  safe  nor  the  tin  box  constituted 
any  portion  of  the  defendant's  dwelling, 
and  they  were  not  within  the  protection 
which  the  law  affords  to  that  against  an 
officer  acting  under  civil  process.  They 
were  simply  places  of  deposit  and  safe- 
keeping for  the  defendant's  property,  wliich 
the  sheriff  may  enter  to  make  the  seizure 
required  by  law,  in  the  execution  of  the 
process  in  his  hands.  If  that  were  not  so, 
there  would  be  nothing  to  prevent  a  fail- 
ing or  insolvent  debtor  from  turning  all 
his  property  into  valuable  securities  or 
other  articles  requiring  but  little  space  for 
their  custody,  and  then  placing  them  in  the 
hands  of  a  safe  deposit  company  for  pres- 
ervation, and  defying  all  the  efforts  of  his 
creditors  to  satisfy  their  debts  by  resort- 
ing to  them.  That  would  form  an  expedient 
for  the  success  of  fraudulent  devices,  which 
might  render  the  laws  of  the  state  for  the 
collection  of  debts  entirely  powerless.  No 
such  effect  could  be  given  to  a  deposit  of 
that  nature  without  at  once  defeating  the 
object  plainly  designed  to  be  secured  by 
the  law  in  rendering  the  debtor's  property 
liable  to  the  process  issued  in  favor  of  his 
creditors  in  actions  brought  to  recover 
their  just  debts." 

In  Chapin  v.  Lapham,  20  Pick.  467, 
Shaw,  Ch.  J.,  lays  down  what  appears  to 
us  to  be  a  reasonable  rule,  and  one  of  gen- 
eral application,  that  in  its  discretion  the 
court  may  nequire  a  witness  to  examine 
memoranda  or  papers  in  his  possession,  in 
order  that  he  may  qualify  himself  to  give 
testimony  material  to  the  issue  and  essen- 
tial in  the  determination  of  the  matter 
before  the  court.  The  court  said:  "The 
question  then  is  whether  a  witness  who 
has  the  means  of  aiding  his  memory  by 
a  recurrence  to  memoranda  or  papers  in 
his  power  can  lawfully  be  required  to  look 
at  such  papers,  to  enable  him  to  ascer- 
tain a  fact  with  more  precision,  to  verify 
a  date,  or  to  give  more  exact  testimony 
than  he  otherwise  could,  as  to  times,  sums, 
numbers,  quantities,  and  the  like.  There 
may  be  cases,  undoubtedly,  in  which  it 
would  be  a  great  hardship  upon  a  witness 
to  require  him  to  qualify  himself,  so  to 
speak.  .  .  .  But  there  are  other  cases 
in  which  it  would  lead  to  an  entire  perver- 
sion and  frustration  of  the  purposes  of 
justice,  if  a  witness  could  not  be  required 
to  refresh  his  memory  and  prepare  him- 
self to  testify  by  an  examination  of  papers 
in  his  own  custody  or  power,  or  when  they 
are   produced   at  the  trial." 

In  the  case  of  a  garnishee  our  statute 
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requires  that  he  thall  diBcloee  to  the  court 
what  estate  of  the  defendant  he  had  in  hie 
hands  or  possession  at  the  time  of  the 
service  of  the  writ  upon  him  as  garnishee. 
If  he  has  in  his  possession  a  sealed  parcel 
or  a  locked  safety  deposit  box  belonging 
to  the  defendant,  and  after  service  of  the 
writ  upon  him  as  garnishee  he  has  not 
informed  himself  as  to  the  contents  there- 
of, and  if,  in  an  examination  before  the 
court  to  determine  his  liability,  the  gar- 
nishee is  called  as  a  witness,  the  court  is 
not  powerless  to  direct  the  witness  to  do 
what  the  court's  officer,  who  has  attached  or 
levied  upon  a  similar  parcel  or  box,  might 
do  in  making  his  inventory,  and  may  direct 
the  witness  to  qualify  himself  to  give  tes- 
timony which  shall  enable  the  court  to 
determine  the  matter  then  before  it. 

Chapter  301,  §  27,  Gen.  Laws  1909,  pro- 
vides that  all  costs  and  charges  which  a 
person,  copartnership,  or  corporation  shall 
incur  as  garnishee  shall  be  paid  by  the 
plaintiff,  thus  reimbursing  the  garnishee 
for  any  expense  to  which  he  may  be  put 
in  opening  the  parcel  or  box  and  examining 
the  contents  thereof.  In  Trowbridge  v. 
Spinning,  23  Wash.  .48,  54  L.R.A.  204,  83 
Am.  St.  Rep.  806,  62  Pac.  125,  it  was 
sought  to  attach  the  property  of  the  de- 
fendant in  the  hands  of  a  safety  deposit 
company  by  process  of  garnishment.  The 
garnishee  in  its  answer  disclosed  that  it 
had  no  property  of  the  defendant  in  its 
control,  unless  such  property  was  in  a 
locked  deposit  box  in  its  vaults  which  box 
it  had  rented  to  the  defendant.  The  court 
considered  the  following  provision  of  the 
Washington  Code:  "Should  it  appear, 
from  the  garnishee's  answer  or  otherwise, 
that  the  garnishee  has  in  his  possession  or 
under  his  control,  or  had  when  the  writ 
was  served,  any  personal  property  or  effects 
of  the  defendant  liable  to  execution,  the 
court  shall  render  a  decree  requiring  the 
garnishee  to  deliver  up  to  the  sheriff  on 
demand  such  personal  property  or  effects 
or  so  much  of  them  as  may  be  necessary 
to  satisfy  the  plaintiff's  claim."  Balling- 
er's  Anno.  Codes  k  Statutes,  §  5404.  The 
court  said:  "It  is  true  that  it  was  impos- 
sible for  the  garnishee  to  answer  specifical- 
ly as  to  the  contents  of  the  box.  The 
court,  however,  under  §  5404,  supra,  is 
authorized  to  determine  from  the  answer 
or  otherwise  the  effects  under  the  control 
of  the  garnishee  liable  to  execution.  Un- 
der the  broad  provisions  of  this  section, 
the  court  could  inquire  into  the  contents 
of  the  box  by  causing  the  defendant  to  be 
examined  as  a  witness,  and  might  even 
require  an  inspection  of  the  contents,  to 
the  end  that  the  effects  liable,  to  execu- 
tion should  be  delivered  to  the  sheriff." 
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In  exercising  its  power  to  investigate 
the  private  affairs  of  a  defendant,  which 
he  has  carefully  guarded  from  the  inspec- 
tion of  others,  the  court  would  naturally 
use  great  caution.  It  will  take  care  that 
the  process  of  garnishment  *  may  not  be 
used  as  an  instrument  to  needlessly  expose 
the  private  papers,  securities,  and  valua- 
bles of  a  defendant  in  a  case  in  which  no 
judgment  may  be  entered  against  him,  and 
in  which  the  necessity  of  charging  the 
garnishee  may  not  arise.  It  should  not 
be  overlooked  in  this  consideration  that 
under  the  statute  (§§  25  and  20,  chap. 
300,  Gen.  Laws  1909)  a  defendant  may 
prevent  such  disclosure  of  his  affairs  by 
giving  bond  as  therein  provided.  In  the 
ordinary  case,  when  there  has  been  service 
of  the  writ  upon  the  defendant,  and  the 
jurisdiction  of  the  court  does  not  depend 
upon  whether  or  not  there  be  property  of 
the  defendant  in  the  hands  of  the  garnishee, 
the  order  upon  a  garnishee  to  open  a 
sealed  parcel  or  locked  receptacle  in  his 
possession  belonging  to  the  defendant  may 
be  delayed  until  after  verdict  or  decision 
against  the  defendant.  Then  just  before 
final  judgment  the  court  may  well  con- 
clude that  a  disclosure  of  the  affairs  of 
the  defendant  is  necessary,  in  order  that 
his  property  may  be  applied  to  the  payment 
of  his  debtis,  and  the  court  may  make  the 
order  referred  to,  that  it  may  be  informed 
as  to  the  facts  upon  which  the  liability  of 
the  garnishee  is  to  be  determined.  The 
only  requirement  as  to  the  time  of  this  de- 
termination is  that  it  shall  be  before  or 
at  the  time  of  the  entry  of  final  judgment 
in  the  case. 

The  court  has  authority  to  continue  the 
case  after  verdict  or  decision,  and  suspend 
the  entry  of  final  judgment,  that  it  may 
have  sufficient  time  to  determine  the  lia- 
bility of  a  garnishee.  Stephanian  v.  Dis- 
trict Ct.  29  R.  I.  210,  69  Atl.  924.  In  case 
there  has  been  no  service  of  the  writ  upon 
the  defendant,  because  he  cannot  be  found 
within  the  state,  and  the  jurisdiction  of 
the  court  depends  upon  the  attachment  of 
property  of  the  defendant  in  the  possession 
of  the  garnishee,  the  court  will  continue 
the  case  as  prescribed  in  §  1,  chap.  288, 
Gen.  Laws  1909.  If  at  the  expiration  of 
this  continuance  the  defendant  has  not 
come  in  and  answered,  and  the  garnishee 
has  made  affidavit  that  he  has  no  property 
of  the  defendant  in  his  possession,  except 
such  as  may  be  in  a  sealed  or  locked  re- 
ceptacle of  the  defendant  in  his  hands,  the 
contents  of  which  receptacle  are  unknown 
to  the  garnishee,  then  the  court,  upon  mo- 
tion of  the  plaintiff  or  the  garnishee,  for 
the  double  purpose  of  determining  its  own 
jurisdiction   and   the   chargeability  of  the 
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garnishee,  may  inquire  into  the  contents  of  i 
said  closed  receptacle,  and,  if  necessary, 
may  order  the  garnishee  to  open  the  same. 
This  power  is  a  reasonable  exercise  of  the 
jurisdiction  conferred  upon  the  trial  courts 
in  the  various  provisions  of  chapter  301, 
Gen.  Laws  1909,  to  which  references  have 
been  made  above. 

Regardless,  therefore,  of  the  statements 
of  counsel  before  us,  we  must  assume  the 
first  question  to  be  based  upon  the  follow- 
ing circumstances:  That  the  proper  officer 
of  the  garnishee,  either  in  his  allidavit  or 
in  an  examination  before  the  court,  has 
disclosed  to  the  court  that  the  garnishee 
at  the  time  of  the  service  of  process  upon 
it  had  in  its  possession  certain  sealed 
packages  belonging  to  the  defendant,  as 
to  the  contents  of  one  at  least  of  which  the 
garnishee  is  informed  and  as  to  the  con- 
tents of  another  it  is  ignorant;  that  as  to 
the  contents  of  the  second  package  the 
court  has  made  the  investigation  warranted 
by  the  statute,  and  has  found  what  the 
contents  are;  and  that  the  contents  of 
both  the  packages  are  of  an  attachable  na- 
ture. The  only  question  of  law  involved  is 
whether  property  of  a  defendant,  of  a 
nature  not  ordinarily  exempt  from  attach- 
ment by  law,  can  be  attached  by  process 
of  garnishment,  if  said  property  is  held 
by  the  garnishee  in  a  sealed  parcel.  We 
have  no  hesitation  in  deciding  that  such  an 
attachment  may  be  made  under  our  statute 
as  of  the  defendant's  personal  estate  in  the 
hands  of  the  garnishee.  The  fact  that 
such  property  is  contained  in  a  sealed  pack- 
age does  not  place  it  in  a  different  class 
from  property  in  the  hands  of  the  garnishee 
which  is  in  an  unsealed  package,  and  does 
not  exempt  it  from  this  form  of  attach- 
ment. 

In  support  of  its  contention  that  it  Is 
not  chargeable,  in  the  circumstances  set 
out  in  the  first  question  certified,  the  gar- 
nishee has  cited  Bottom  v.  Clarke,  7 
Cush.  487.  In  that  case  a  bank  was  sum- 
moned as  garnishee  of  the  defendant.  In 
its  answer  the  garnishee  disclosed  that  the 
only  property  of  the  defendant  in  its  hands 
was  contained  in  a  small  locked  trynk, 
which  the  bank  had  permitted  the  defend- 
ant to  place  in  its  vault  for  safe-keeping; 
that  it  had  no  knowledge  of  the  contents 
of  the  trunk.  Under  a  statute,  similar  to 
the  former  Rhode  Island  statute,  the  court 
held  tliat  the  garnishee  "must  be  charged 
or  discharged  on  the  answer  which  has 
been  filed,  and  on  that  alone.  That  an- 
swer does  not  show  that  the  trunk  contained 
any  attachable  goods,  effects,  or  credits  of 
the  principal  defendant."  The  court  held 
that  the  garnishee  should  be  discharged 
not,  as  we  understand  from  the  opinion,  be- 
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cause  the  trunk  was  locked,  but  because, 
in  the  state  of  the  Massachusetts  law,  the 
court  was  unable  to  inform  itself  as  to 
the  contents  of  the  trunk,  and  hence  coidd 
not  determine  the  liability  of  the  garnishee. 
In  the  later  case  of  Adams  v.  Scott,  104 
Mass.  104,  the  court  held  that  money  of 
the  defendant  in  the  possession  of  an  ex- 
press company,  delivered  to  it  in  a  sealed 
package,  was  subject  to  garnishment.  See 
also  Hooper  v.  Day,  19  Me.  56,  36  Am.  Dec. 
734;  Loyless  v.  Hodges  Bros.  44  Ga.  647. 

Each  subdivision  of  the  first  question 
certified    is   answered    in   the    affirmative. 

The  second  question  certified  is  pro- 
pounded by  the  superior  court  only  in  the 
event  that  either  subdivision  of  the  first 
question  is  answered  in  the  negative,  and 
therefore  said  second  question  is  not  con* 
sidered  by   us. 

The  third  question  certified  is:  'Third. 
If  the  defendant  in  an  action  of  assump- 
sit, by  contact  with  a  safe  deposit  com- 
pany, has  a  rigiit  to  the  exclusive  useoi 
a  safe  deposit  box  owned  by  said  company, 
and  said  box  (except  by  the  use  of  physical 
violence,  which  will  injure  the  property  of 
the  company)  can  be  opened  only  by  the 
joint  use  of  a  master*  key  retained  in  the 
possession  of  sAid  company  and  of  one  of 
two  keys,  both  of  which  are  in  the  posses- 
sion of  said  defendant,  and  if  at  the  time 
of  the  service  upon  said  company  of  a 
writ  of  garnishment  in  said  action  the 
said  safe  deposit  box  contains  property  of 
the  defendant  which  is  hot  of  a  nature  ex- 
empt by  law  fom  attachment,  is  the  said 
company  chargeable  as  garnishee  by  reason 
of  said  facts:  (1)  If  any  of  the  officers 
or  employees  of  said  company  were  in- 
formed as  to  the  contents  of  said  box?  (2) 
If  none  of  the  officers  or  employees  of  said 
company  w^as  informed  as  to  the  contents 
of   said   box?" 

This  question  fails  to  state  wh^re,  by 
whom,  or  under  what  conditions,  said  safe 
deposit  boxes  are  kept;  but  wa  must  con- 
sider, as  was  assumed  in  the  argument  of 
counsel,  that  said  boxes  are  kept  in  the 
vault  of  the  safe  deposit  company,  and,  In 
accordance  with  the  well-known  course  of 
business  of  such  companies,  that  the  boxes 
themselves  are  subject  to  the  general  con- 
trol of  the  garnishee,  that  access  to  them 
can  only  be  obtained  by  the  defendant  at 
such  times  and  under  such  restrictions  as 
the  garnishee  imposes,  and  that  at  all 
times  said  boxes  are  subject  to  the  protec- 
tion and  the  care  of  the  garnishee.  It 
appears  from  the  terms  of  the  question 
that  the  court  has  been  able  to  determine 
what  are  the  contents  of  the  boxes,  and 
that  as  to  all  the  boxes  involved  the  con- 
tents are  of  an  attachable  nature.    The  only 
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essential  difference  between  tbis  question 
and  the  first  question,  already  considered, 
is  that  in  tbe  first  question  the  sealed 
parcels  are  stated  to  be  in  the  possession 
of  the  garnishee,  and  in  this  question  it 
is  not  stated  that  the  boxes  are  in  the 
possession  of  the  garnishee.  If  these  boxes 
are  in  the  vault  of  the  garnishee,  under  the 
conditions  as  we  have  assumed  them  to  be, 
we  find  no  difficulty  in  deciding  that  the 
boxes  themselves,  whatever  may  be  deter- 
mined as  to  the  contents  thereof,  are  in 
the  hands  and  possession  of  the  garnishee, 
in  the  sense  in  which  these  words  are  used 
in  our  statute.  The  garnishee  or  trustee 
has  the  exclusive  actual  physical  custody 
and  control  of  these  boxes  against  all  per- 
sons other  than  the  defendant,  and  its  con- 
trol is  only  subject  to  the  right  of  the  de- 
fendant to  open  the  boxes  in  accordance 
with  the  regulations  of  the  safe  deposit 
company,  to  examine  his  property,  to  re- 
move it  therefrom,  or  to  place  his  property 
therein. 

If  these  boxes  are  in  the  possession  of 
the  garnishee,  as  we  find  them  to  be,  then 
the  condition  of  the  contents  thereof,  with 
regard  to  their  possession  by  the  garnishee, 
does  not  diifeif  from  that  of  the  contents  of 
the  sealed  parcels  considered  in  the  first 
question.  In  the  case  of  the  parcel  the 
owner  sought  to  guard  its  contents  from 
examination  by  others  by  sealing  the 
parcel.  The  intent  of  the  owner,  in 
that  respect,  could  be  frustrated  only  by 
the  use  of  force  in  removing  the  seal  or 
in  some  other  manner  opening  the  parcel. 
After  the  contents  of  the  safe  deposit 
boxes  had  been  protected  in  the  manner 
set  out  in  the  question,  the  owner's  pur- 
pose might  be  defeated  by  the  use  of  the 
same  kind  of  agencies  as  those  required  to 
open  the  sealed  parcel,,  only  by  a  greater 
degree  of  force.  In  the  case  of  these  boxes 
a  slightly  complicated  method  has  been 
adopted  for  securing  their  contents  against 
access;  but  the  method  is  immaterial.  The 
position  of  the  contents,  in  regard  to  the 
question  we  are  now  considering,  does  not 
difl'er  from  that  of  the  contents  of  a  box 
or  trunk  locked  and  placed  by  its  owner 
for  safe-keeping  in  the  vault  of  the  gar- 
nishee, which  box  or  trunk  might  be  opened 
directly  by  the  use  of  one  key,  retained  by 
the  owner  of  the  box.  If  the  receptacle  is 
in  the  hands  or  possession  of  the  garnishee, 
as  those  words  are  used  in  our  statute,  then 
the  contents  of  such  receptacle,  though  the 
owner  has  attempted  to  bar  access  to  them, 
are  also  in  the  garnishee's  hands  or  pos- 
session, and  they  are  subject  to  attach- 
ment in  its  hands  by  garnishee  process.  It 
was  so  held  as  to  a  sealed  parcel  (Adams 
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v.  Scott,  104  Mass.  164,  supra),  as  to 
locked  trunks  and  nailed  boxes  (Hooper  v. 
Day,  19  Me.  56,  36  Am.  Dec.  734,  supra), 
and  as  to  a  box  nailed  up  (Loyless  v. 
Hodges  Bros.  44  Ga.  647,  supra). 

The  cases  are  not  numerous  which  decide 
as  to  who  has  possession  of  the  contents 
of  a  safe  deposit  box  or  safe,  rented  by  a 
safe  deposit  company  to  its  customer,  and 
Iield  and  guarded  by  it  in  its  vault,  when 
the  box  or  safe  is  locked  by  the  owner  of 
said  contents.  In  the  somewhat  early  case 
of  Gregg  V.  Hilson,  8  Fhila.  91,  decided 
in  1871,  Sharswood,  J.,  sitting  alone  in  a 
motion  court,  in  hearing  upon  a  motion  for 
a  rule  held  that  the  contents  of  a  safe, 
rented  by  a  safe  deposit  company  to  a  cus- 
tomer and  locked  by  him,  "are  in  the  actual 
possession  of  the  renter  of  the  safe,"  and 
are  not  subject  to  attachment  by  garnishee 
process.  Upon  the  authority  of  this  ruling, 
and  the  opinion  in  Bottom  v.  Clarke,  7 
Gush.  487,  supra,  a  number  of  text-writers 
have  enunciated  the  principle  that  prop- 
erty so  situated  in  a  safe  deposit  box  can- 
not be  reached  by  garnishment  proceedings. 
In  later  cases,  however,  a  number  of  courts, 
in  carefully  considered  opinions,  have  ap- 
proved what  appears  to  us  to  be  the  sound* 
er  doctrine  as  to  the  relations  existing  be- 
tween safe  deposit  companies  and  their  cus- 
tomers, and  as  to  the  position  of  these  com- 
panies with  reference  to  property  placed 
by  customers  in  the  safe  deposit  boxes. 

In  considering  the  question  of  posses- 
sion, though  not  with  reference  to  gar- 
nishment, the  court  said  in  Lockwood  v. 
Manhattan  Storage  &  Warehouse  Co.  28 
App.  Div.  68,  60  N.  Y.  Supp.  974:  "It  is 
urged  upon  the  part  of  the  defendant  that 
it  was  not  the  bailee,  because  it  was  not 
in  possession  of  the  plaintiff's  property. 
If  it  was  not,  it  is  difficult  to  know  who 
was.  Certainly  the  plaintiff  was  not,  be- 
cause she  could  not  obtain  access  to  the 
property  without  the  consent  and  active 
participation  of  the  defendant.  She  could 
not  go  into  her  safe,  unless  the  defend- 
ant used  its  [own]  key  first,  and  then  al- 
lowed her  to  open  the  box  with  her  own 
key,  thus  absolutely  controlling  the  ac- 
cess of  the  plaintiff  to  that  which  she 
had  deposited  within  the  safe.  The  vault 
was  the  defendant's,  and  was  in  its  cus- 
tody, and  its  contents  were  under  the  same 
conditions.  As  well  might  it  be  said  that 
a  warehouseman  was  not  in  the  posses- 
sion of  silks  in  boxes  deposited  with  him 
as  warehouseman,  because  the  boxes  were 
nailed  up  and  he  had  no  access  to  them." 

In  National  Safe  Deposit  Co.  v.  Stead, 
250  111.  584,  95  N.  E.  973,  Ann.  Cas.  1912B, 
430,     the     eourt     said:      ''We     think     it 
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clear  that  where  a  safety  deposit  company 
leases  a  safety  deposit  box  or  safe,  and 
the  lessee  takes  possession  of  the  box  or 
safe  and  places  therein  his  securities  or 
other  valuables,  the  relation  of  bailee  and 
bailor  is  created  between  the  parties  to 
the  transaction  as  to  such  securities  or 
other  valuables,  and  that  the  fact  that  the 
safety  deposit  company  does  not  know, 
and  that  it  is  not  expected  it  shall  know, 
the  character  or  description  of  the  prop- 
erty which  is  deposited  in  such  safety  de- 
posit box  or  safe,  does  not  change  that 
relation,  any  more  than  the  relation  of  a 
bailee  who  should  receive  for  safe-keeping 
a  trunk  from  a  bailor  would  be  changed 
by  reason  of  the  fact  that  the  trunk  was 
locked  and  the  key  retained  by  the  bailor, 
although  the  obligation  resting  upon  the 
bailee  with  reference  to  the  care  he  should 
bestow  upon  the  property  in  the  trunk 
might  depend  upon  his  knowledge  of  the 
contents  of  the  trunk.  Obviously  the  bailee 
would  be  in  possession  of  the  trunk  and 
its  contents,  and  no  amount  of  argument 
would  demonstrate  that,  while  the  trunk 
was  in  possession  of  the  bailee,  its  con- 
tents were  in  the  possession  of  the  bailor, 
solely  by  reason  of  the  fact  that  the  bailor 
of  the  trunk  retained  the  key  and  the 
bailee  did  not  have  access  to  the  trunk. 
We  are  of  the  opinion  that  the  relation  of 
bailee  and  bailor  exists  between  the  appel- 
lant and  its  lessees,  and  that  the  deposit 
of  the  securities  and  valuables  by  its  les- 
sees in  rented  safety  deposit  boxes  or  safes 
is  a  bailment,  and  that  the  law  applicable 
to  bailments  generally  applies  to  such 
transaction  and  to  sucli  property." 

In  Trowbridge  v.  Spinning,  23  Wash.  48, 
64  L.R.A.  204,  83  Am.  St.  Rep.  806,  62 
Pac.  125,  the  following  facts  were  stated 
in  the  opinion  of  the  court:  *'The  gar- 
nishee defendant,  the  National  Bank  of 
Commerce,  answered,  stating  that  the  re- 
spondent had  in  its  vaults  a  safe  deposit 
box,  to  which  there  was  a  private  and  a 
master's  key,  the  private  key  being  in  the 
possession  of  the  respondent,  and  the  mas- 
ter's key  in  the  possession  of  the  garnishee 
defendant,  and  to  open  said  box  it  is  nec- 
essary, first,  for  the  master's  key  to  be 
used;  second,  for  the  private  key  to  be 
used;  that  the  contents  of  the  box  were 
unknown  to  the  garnishee  defendant.  To 
the  vault  there  was  a  vault  door,  locked 
by  a  time  combination,  which  was  under 
the  exclusive  charge  of  the  garnishee  de- 
fendant." The  lower  court  discharged  the 
garnishee.  The  supreme  court  said :  "From 
the  conclusions  of  law,  the  findings  of  fact, 
41  L.R.A.(N.S.) 


the  evidence,  and  the  brief  of  the  garnishee, 
it  is  evident  that  the  only  question  con- 
sidered by  the  court  below,  and  passed  up- 
on, was  whether  the  garnishee  had  control 
of  the  effects  in  the  box.  If  we  are  cor- 
rect in  this,  we  arc  of  the  opinion  that  the 
court  erred  in  holding  that  the  garnishee 
did  not  have  control  of  the  contents  of  the 
box.  At  any  time,  on  the  request  of  the 
defendant,  the  garnishee  could  put  it  with- 
in the  power  of  the  defendant  to  remove 
the  contents  of  the  box,  and  the  defendant 
could  not  remove  the  contents  without  the 
consent  and  active  co-operation  of  the  gar- 
nishee. As  against  the  defendant,  then,  the 
garnishee  bad  control  of  the  contents  of 
the  box."  The  supreme  court  held  that 
the  lower  court  erred  in  discharging  the 
garnishee. 

In  Washington  Loan  k  T.  Co.  v.  Susque- 
hanna Coal  Co.  26  App.  D.  C.  149,  the 
court  said:  "Property,  of  a  defendant  in 
a  safe  deposit  box  of  a  trust  company  is 
either  in  tlie  possession  of  the  defendant 
or  in  the  possession  of  the  trust  company. 
If  it  is  in  the  possession  of  the  defendant, 
under  the  Code,  it  appears  liable  to  at- 
tachment and  execution.  If  it  is  in  the 
possession  of  the  trust  company  such  com- 
pany may  be  garnished  therefor,  as  in  pos- 
session of  personal  property  of  the  de- 
fendant capable  of  being  seized  and  sold 
on  execution.  A  mere  device  to  guard  from 
intrusion  the  defendant's  property  in  the 
vault  of  the  trust  company  neither  devests 
the  defendant  of  his  property,  nor  releases 
the  company  from  its  charge  of  defendant's 
property.  There  is  no  magic  in  two  keys, 
a  master  key  and  a  customer's  key,  to  put 
property  belonging  to  a  defendant  in  an 
attachment  beyond  the  reach  of  creditors 
and  the  process  of  the  courts.  If  there 
were  a  doubt  respecting  the  term  'posses- 
sion,' there  can  be  no  doubt  that  property 
deposited  by  a  defendant  in  a  safe  deposit 
box  of  a  trust  company  is  the  defendant's 
property,  in  the  hands  of  and  in  charge  of 
the  trust  company;  and,  by  the  terms  of 
the  Code,  the  trust  company  is  liable  to 
be  garnished  therefor." 

Each  subdivision  of  the  third  question 
certified  is  answered  in  the  afiirmative. 

The  fourth  question  certified  is  propound- 
ed by  the  superior  court  only  in  the  event 
that  either  subdivision  of  the  third  ques- 
tion is  answered  in  the  negative,  and  there- 
fore the  fourth  question  is  not  considered 
by  us. 

The  papers  in  this  cause  are  sent  back 
to  the  superior  court,  with  our  decision 
certified  thereon. 
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WILLIAM  KOEPKE  et  al. 

V. 

JOHN  PEPER,  Appt 
'(—  Iowa,  — ,  136  N.  W.  902.) 

Bills  and  notes  —  llles^al  Instrument  — 

negotiation  —  liability. 

A  lessee  of  property  to  be  used  for  the 
lllega]  sale  of  intoxicating  liquor  who  is 
compelled  to  pay  a  rent  note  because  of  its 
transfer  by  the  lessor  to  an  innocent  holder 
cannot  hold  the  lessor  liable  for  the  amount 
paid,  on  the  theory  that  the  negotiation  of 
the  inTalid  note  was  wrongful. 

(June  26,  1912.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Crawford 
County  entered  upon  a  verdict  directed  in 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover the  amount  of  a  judgment  which 
plaintiffs  were  compelled  to  pay  because 
of  the  alleged  wrongful  negotiation  of  a 
certain  promissory  note  previously  given  by 
them  to  defendant.    Reversed. 

Statement  by  Ladd,  J.: 

Action  to  recover  amount  paid  on  judg- 
ment. Verdict  was  directed  as  prayed  and 
judgment  entered  thereon.  The  defendant 
appeals. 

Messrs.  P.  W.  Harding  and  I.  X.  Flick- 
inger,  for  appellant: 

Plaintiffs  are  not  entitled  to  recover. 
Mar ien thai,  Lehman  &  Co.  v.  Shafer,  6 
Iowa,  222;  Kahn  v.  Walton,  46  Ohio  St. 
195,  20  N.  E.  210;  Collins  v.  Collins,  139 
Iowa,  703,  18  L.R.A.(N.S.)  1176,  117  N. 
W.  1091,  16  Ann.  Cas.  130;  Johns  v.  Bailey, 
45  Iowa,  241;  Steever  v.  Illinois  C.  R.  Co. 
62  Iowa,  371,  17  N.  W.  595;  Harvey  v. 
Tama  County,  53  Iowa,  234,  5  N.  W.  130; 
Dillon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep. 
145;  Allison  v.  Hes.%  28  Iowa,  388;  Mc- 
MuUen  v.  Hoffman,  174  U.  S.  639,  43  L.  ed. 
1117,  19  Sup.  Ct.  Rep.  845;  Levy  v.  Spen- 
cer, 18  Colo.  532,  36  Am.  St.  Rep.  305,  33 
Pac.  415;  Pike  v.  King,  16  Iowa,  49; 
Haynes  t.  Rudd,  102  N.  Y.  372,  55  Am. 
Rep.  815,  7  N.  E.  287. 

Messrs.  Crary  &  Crary  and  Shaw, 
Sims,  &  Kuehnle,  for  appellees: 
The  plaintiffs  are  not  barred  from  re- 
Note.  —  See  American  Nat.  Bank  v.  Mad- 
ison, 38  L.R.A.(N.S.)  597,  and  footnote,  as 
to  the  right  of  one  who  has  been  obliged 
to  pay  a  bona  fide  holder  a  note  invalid 
as  between  the  immediate  parties  because 
contrary  to  public  policy  to  recover  against 
a  party  in  pari  delicto. 
41  L.R.A.(N.8.) 


covery  by  reason  of  the  vice  in  the  incep- 
tion of  the  note. 

Metropolitan  Elev.  R.  Co.  v.  Kneeland, 
120  N.  Y.  134,  8  L.R.A.  253,  17  Am.  St. 
Rep.  619,  24  N.  E.  381;  Cooley,  Torts,  3d 
ed.  p.  991;  Detwiler  v.  Bainbridge  Grocery 
Co.  119  Ga.  981,  47  S.  E.  553;  Dean  v. 
Nichols  &  S.  Co.  95  Iowa,  89,  '63  N.  W. 
582;  Brown  v.  St.  Charles,  66  Mich.  71, 
32  N.  W.  926;  Thomson  v.  Gortner,  73 
Md.  474,  21  Atl.  371;  Richardson  v.  Rich- 
ardson, 148  111.  563,  26  L.R.A.  305,  36  N. 
E.  608;  Evans  v.  Stuhrberg,  78  Mich.  145, 
6  L.R.A.  601,  18  Am.  St.  Rep.  435,  43  N. 
W.  1046;  Hall  v.  Corcoran,  107  Mass.  251, 
9  Am.  Dec.  30;  Welsh  v.  Wesson,  6  Gray, 
505;  Woodman  v.  Hubbard,  25  N.  H.  67, 
57  Am.  Dec.  310;  Gross  v.  Miller,  93  Iowa, 
72,  26  L.R.A.  605,  61  N.  W.  385 ;  Taylor  v. 
Star  Coal  Co.  110  Iowa,  40,  81  N.  W.  249. 

Ladd,  J.,  delivered  the  opinion  of  the 
court:  . 

In  March,  1907,  John  Peper  leased  to 
William  Koepke  lots  13,  14,  and  15  in 
block  5  in  Soldier  for  the  term  of  five 
years  beginning  April  1st,  following,  at 
the  rental  of  $60  per  month.  Both  signed 
the  lease,  and  Koepke  and  his  wife  exe- 
cuted to  Peper  their  promissory  note  for 
the  entire  amount  of  rent,  or  $3,600,  "pay- 
able $60  per  month  commencing  with  April 
1,  1907,"  and  stipulating  that  "a  failure  to 
pay  either  interest  or  principal  within  five 
days  after  the  same  becomes  due  shall 
cause  the  whole  of  this  note  to  become  due 
and  collectable  at  once."  After  rent  for 
twenty-five  months  had  been  paid,  the  build- 
ing burned  down,  and,  as  the  Koepkes  failed 
to  meet  the  subsequent  payments,  N.  S. 
Sage  and  others,  tp  whom  the  note  had 
been  transferred,  declared  the  same  due, 
and  instituted  suit  thereon  in  the  Federal 
court,  where  judgment  was  entered  against 
the  makers  and  also  Peper,  who  had  guar- 
anteed payment,  but  directing  that  execu- 
tion should  not  be  issued  against  him  un- 
til the  property  of  the  Koepkes  had  been 
exhausted.  Koepke  and  wife  paid  the  judg- 
ment, and  in  this  action  seek  to  recover 
from  Peper  the  amount  so  paid  on  the 
ground  that,  at  the  time  of  the  renting  of 
said  premises  to  the  plaintiffs,  the  defend- 
ant well  knew  that  said  premises  during 
the  time  of  said  lease  were  to  be  used  by 
the  said  William  Koepke  for  the  purpose 
of  operating  a  saloon  thereon  and  a  place 
for  the  sale  of  intoxicating  liquors  as  a 
beverage,  in  violation  of  the  laws  of  the 
state  of  Iowa,  and  said  Peper  received  said 
promissory  note  with  like  knowledge  at 
the  time  of  its  acceptance  and  delivery; 
that  the  said  premises  so  rented  to  these 
plaintiffs  consisted  of  three  lots,  each  be- 
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ing  26  feet  in  width  and  140  feet  in  length, 
and  with  a  saloon  building  and  outbuild- 
ings thereon,  and  were  so  used  until  de- 
stroyed by  fire;  that  the  note  and  lease 
were  illegal  in  Peper's  hands  and  without 
consideration,  and  notwithstanding  this, 
and  with  full  knowledge  thereof,  he  sold 
and  transferred  the  same  to  N.  S.  Sage 
and  others  for  value  and  without  notice  to 
them  of  the  infirmities;  and  that  they  re- 
covered the  judgment  as  recited,  which 
plaintiffs  were  compelled  to  pay.  The  de- 
fendant denied  that,  in  executing  the  lease, 
he  was  aware  of  what  use  plaintiffs  in- 
tended to  put  the  premises,  but  the  record 
leaves  no  doubt  but  that  he  fully  under- 
stood that  Koepke  intended  to  occupy  them 
for  the  sale  of  intoxicating  liquors,  and 
leased  them  for  that  purpose,  and  so  oc- 
cupied them  until  the  fire.  At  that  time 
nor  since  was  the  mulct  law  operative  in 
Monona  county,  so  that  both  must  have 
contemplated  the  illegal  traffic  in  intoxi- 
cants as  alleged  in  the  petition. 

In  other  words,  the  parties  hereto  par- 
ticipated in  making  the  illegal  contracts — 
the  lease  and  note — that  plaintiffs  might 
violate  the  laws  relating  to  the  sale  and 
keeping  for  sale  intoxicating  liquors,  and 
the  court  is  now  asked  to  aid  the  latter  in 
recovering  money  paid  on  said  notes.  Lord 
Mansfield  said,  in  Holraan  v.  Johnson. 
Cowp.  pt.  1,  p.  341,  that  "no  court  will 
lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  illegal  act. 
If  from  the  plaintiff's  own  stating  or  oth- 
erwise, the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression 
of  a  positive  law  of  this  country,  there  the 
court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes,  not 
for  the  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a 
plaintiff.  So  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defend- 
ant was  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the 
advantage  of  it;  for,  where  both  are  equal- 
ly in  faulty  potior  est  conditio  defend- 
entis,*'  And  such  has  been  the  law  since. 
It  will  not  aid  either  party  to  an  illegal 
contract  to  enforce  it  against  the  other, 
nor  will  it  relieve  a  party  to  such  a  con- 
tract who  has  actually  fulfilled  it  and  who 
seeks  to  reclaim  anything  paid  thereon. 
The  law  will  leave  the  parties  exactly 
where  they  stand,  not  that  it  prefers  one 
to  the  other,  but  because  it  will  not  recog- 
nize a  right  of  action  founded  on  an  il- 
legal contract  in  favor  of  either  party. 
Steever  v.  Illinois  C.  R.  Co.  62  Iowa,  371, 
17  N.  W.  596;  Pike  v.  King,  16  Iowa,  49; 
Dillon  y.  Allen,  46  Iowa,  299,  26  Am.  Rep. 
146;  Allison  v.  Hess,  28  Iowa,  388;  Dee 
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V.  Sears-Nattinger  Automobile  Co.  141 
Iowa,  610,  133  Am.  St.  Rep.  182,  118  N. 
W.  629;  Collins  v.  Collins,  39  Iowa,  703, 
18  L.RA.(N.S.)  1176,  117  N.  W.  1089,  16 
Ann.  Cas.  630.  In  no  case  will  a  plaintiff 
be  permitted  to  recover  when,  in  order  to 
do  80,  it  is  necessary  for  him  to  prove  Ms 
own  illegal  contract  or  act  as  a  part  oi 
his  cause  of  action,  or  when  an  essential 
element  of  his  cause  of  action  la  his  own 
violation  of  law.  Louisville,  N.  A.  4&  C.  R. 
Co.  V.  Buck,  116  Ind.  666,  2  L.R.A.  620,  9 
Am.  St.  Rep.  883,  19  N.  E.  453;  Levy  v. 
Spencer,  18  Colo.  632,  36  Am.  St.  Rep.  303, 
33  Pac.  416;  McGrath  v.  Merwin,  112  Mass. 
467,  17  Am.  Rep.  119;  Holt  v.  Green,  73 
Pa.  198,  13  Am.  Rep.  737 ;  Coppell  v.  Hall, 
7  Wall.  642,  658,  19  L.  ed.  244,  248. 

The  appellees  concede  the  law  to  be  as 
stated,  and  its  applicability  had  the  note 
not  been  negotiated  to  Sc^e  and  others, 
but  say  their  cause  of  action  is  based  up- 
on the  theory  that  Peper  wrongfully  negoti- 
ated the  note,  and  by  so  doing  created  a 
cause  of  action  against  them,  thereby  com- 
mitting a  tort. 

There  must  be  some  breach  of  duty  to 
constitute  a  tort,  and  surely  the  payee  of  a 
note  executed  under  the  circumstances  dis- 
closed is  under  no  legal  obligation  to  the 
makers  to  retain  it  in  his  possession.  They 
must  be  assumed  to  have  known  that  he 
might  and  likely  would  negotiate  it  to  in- 
nocent purchasers,  and,  having  defied  the 
law  in  entering  into  the  contract,  they  are 
not  in  a  situation  to  have  their  complaint 
heard  when  compelled  through  such  a 
transfer  to  do  precisely  what  they  have 
voluntarily  agreed  upon.  Haynes  v.  Rudd, 
102  N.  Y.  372,  66  Am.  Rep.  815,  7  N.  E. 
287,  is  squarely  in  point.  Had  the  payee 
agreed  to  retain  the  paper,  the  courts 
would  no  more  have  undertaken  to  enforce 
his  contract  than  it  would  the  maker's 
promise  to  pay. 

Moreover,  to  compel  restoration  of  the 
amount  paid  to  Sage  and  others,  plaintiffs 
necessarily  must  rely  on  the  illegality  of 
the  note  as  an  essential  element  in  their 
cause  of  action,  and,  as  seen,  this  is  not 
permissible  under  the  law  as  universally 
recognized.  The  case  on  this  ground  is 
readily  distinguishable  from  those  where 
the  proof  of  violation  of  some  statute  ap- 
pears incidentally,  and  is  not  the  efficient 
or  proximate  cause  or  foundation  of  the 
action  (Taylor  v.  Star  Coal  Co.  110  Iowa, 
40,  81  N.  W.  249;  Tackett  v.  Taylor  Coun- 
ty, 123  Iowa,  149,  98  N.  W.  730);  and 
also  from  decisions  declaring  the  liability 
of  one  who  fraudulently  or  improperly 
transfers  a  negotiable  note  to  another  who, 
as  innocent  purchaser,  may  force  the  maker 
to  pay  what  he  does  not  owe;   for  these 
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haye  no  application  where  the  maker  is 
particepa  oriminis  in  executing  the  instru- 
ment. See  Metropolitan  Elev.  R.  Co.  ▼. 
Kneeland,  120  N.  Y.  134,  8  L.R.A.  253, 
17  Am.  St.  Rep.  610,  24  N.  £.  381;  Dct- 
wiler  V.  Bainbridge  Grocery  Co.  119  Ga. 
981,  47  S.  £.  663;  Evana  y.  Stuhrberg, 
78  Mich.  146,  6  L.R.A.  601,  18  Am.  St. 
Rep.  435,  43  N.  W.  1046. 

The  verdict  should  have  been  directed 
for  defendant. 

Reversed. 


OKIiAHOlUA  SUPREME  COURT. 

JOSEPH  W.  MoNEAL,  Plff.  in  Err., 

y. 

JOSIE  M.  McKAIN. 

(—  Okla.  — ,  126  Pac.  742.) 

Master   and   serrant  —  automobile  — 
son's  negligence. 

A  father  bought  an  automobile  for  the 

Eleasure  and  comfort  of  himself  and  family; 
is  minor  son,  who  was  a  member  of  his 

Headnote  hy  Williams,  J. 


family,  beins  authorized  to  use  it  at  any 
time  for  such  purpose.  The  son  in  taking 
it  out  for  the  pleasure  of  himself  and  sis- 
ter, with  a  friend,  who  was  a  guest  of  the 
father's  family,  was  a  servant  or  agent  of 
the  father  in  taking  his  sister  and  the  guest 
of  the  family  driving  therein,  and  was  not 
performing  a  service  independent  of  his 
father,  but  the  business  of  his  father,  mak- 
ing the  father  liable  for  his  negligence  in 
driving  it. 

(September  11,  1912.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  Speed  and  Deverenx  A 
Hildreth,  for  plaintiff  in  error: 

Neither  parent  nor  child  is  answerable 
for  the  ilcts  of  the  other,  as  such,  and  the 
defendant  cannot  be  held  liable  for  any  act 
of  negligence  on  the  part  of  his  son  Paul, 
merely  on  account  of  such  relationship. 

Maddox  v.  Brown,  71  Me.  432,  36  Am. 
Rep.  336;  Paul  v.  Hummel,  43  Mo.  119,  97 


Note.  —  Liability  where  automobile  ie 
being  used  by  a  member  of  oumer*s 
family. 

Grenerally  as  to  parent's  liability  for  torts 
of  minor  child,  see  note  to  Broadstreet  v. 
Paul,  10  L.R.A.(N.S.)  933. 

Generally  as  to  the  liability  of  owner 
for  injuries  caused  by  automobile  while  be- 
«ing  used  by  his  servant  or  by  a  third  per- 
son for  his  own  pleasure  or  business,  see 
note  to  Riley  v.  Roach,  37  L.R.A.(N.S.) 
834,  and  earlier  notes  there  referred  to. 

The  purpose  of  the  present  note  is  mere- 
ly to  bring  together  the  cases  dealing  with 
the  specific  question  indicated  in  the  title. 
Most  of  these  cases  have  been  cited  in  other 
notes  in  connection  with  the  general  prin- 
ciples which  they  involve. 

Where  parent's  automobile  is  being  driven 

by  child. 

It  is  held  that  the  mere  existence  of  the 
relation  of  parent  and  child  will  not  raise 
the  relation  of  master  and  servant  or  create 
an  agency  on  the  part  of  the  child,  so  as  to 
render  the  parent  liable  for  the  child's 
negligence  in  operating  the  former's  auto- 
mobile. But  where  it  is  further  shown  that 
the  child  acts  as  the  chauffeur  of  a  car, 
bought  by  the  parent  for  the  use  of  the 
family,  it  is  generally  hold  that  the  parent 
is  liable  for  the  negli<vcnce  of  the  child 
while  operating  the  machine  for  the  family's 
convenience  or  pleasure. 

Thus  where  a  father  bought  an  automo- 
bile for  the  general  use  of  his  family  and  it 
was  registered  in  his  name,  but  the  only 
member  of  the  family  licensed  to  operate  it 
41  L.R.A.(N.S.) 


was  his  minor  son,  and  the  machine  was 
never  operated  except  by  him,  and  the 
father  testified  in  substance  that  his  wife 
had  his  permission  to  use  the  automobile 
whenever  she  desired  without  making  any 
special  request  for  it,  and  that  he  expected 
his  son  to  mind  his  mother  if  she  asked  him 
to  take  her  out  with  the  car,  it  was  held 
in  an  .action  by  one  who  was  injured  by 
the  car  while  it  was  occupied  by  the 
mother  and  being  driven  by  the  son  at  her 
request,  that  the  facts  warranted  the  in- 
ference that  the  son  was  then  acting  in 
accordance  with  general  instructions  ex- 
pressly or  impliedly  given  by  his  father. 
Smith  V.  Jordan,  211  Mass.  269,  97  N.  £. 
761. 

The  court  said:  "The  principles  of  law 
which  govern  this  case  are  plain.  A  father 
is  not  liable  for  the  torts  of  his  minor  son, 
simply  because  of  paternity.  There  must 
exist  an  authority  from  the  father  to  the 
son  to  do  the  tortious  act,  or  a  subsequent 
ratification  and  adoption  of  it,  before 
responsibility  attaches  to  the  parent.  This 
authority  may  be  express  or  it  may  arise 
by  implication  from  all  the  attendant  cir- 
cumstances. The  wrongful  act  must  be 
performed  by  the  son  in  pursuance  of  the 
business,  incident,  or  undertaking  author- 
ized by  the  father,  before  the  latter  can  be 
held  liable.  Such  authority  may  be  found 
in  actual  presence  of  the  parent,  in  ex- 
press or  implied  direction,  or  in  a  precedent 
course  of  conduct.  .  If  the  act  is  within 
the  general  scope  of  authority  conferred 
by  the  father,  or  in  carrying  out  the  en- 
terprise for  which  the  minor  has  been 
commissioned,  then  the  father  may  be  lia* 
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Am.  Dec.  381;  Hagerty  y.  Powers,  66  Cal. 
368,  56  Am.  Rep.  101,  6  Pac.  622;  Mirick 
V.  Suchy,  74  Kan.  716,  87  Pac.  1141,  11 
Add.  Cas.  366;  Doran  v.  Thomaen,  76  N. 
J.  L.  754,  19  L.R.A.(N.S.)  336,  131  Am. 
St.  Rep.  677,  71  Atl.  296;  Maher  v.  Bene- 
dict, 123  App.  Div.  579,  108  N.  Y.  Supp- 
228;  Reynolds  v.  Buck,  127  Iowa,  601,  103 
y.  W.  946;  Smith  v.  Davenport,  46  Kan. 
423,  11  L.R.A.  429,  23  Am.  St.  Rep.  737, 
25   Pac.  851. 

Messrs.  F.  H.  McGuire  and  O.  G.  Hor- 
nor,  for  defendant  in  error: 

Plaintiff  is  entitled  to  recoyer  from  the 
defendant. 

Gerhardt  v.  Swaty,  57  Wis.  24,  14  N.  W. 
851;  Hiroux  v.  Baum,  137  Wis.  197,  19 
L.R.A.(N.S.)  332,  118  N.  W.  533;  Schaefer 


T.  Osterbrink,  67  Wis.  495,  58  Am.  Rep. 
875,  30  N.  W.  922;  Lashbrook  y.  Patten, 
1  Duv.  317;  Mattel  y.  Gillies,  16  Ont.  L. 
Rep.  558,  11  Ont.  Week.  Rep.  1035,  12 
Ann.  Cas.  970;  Wharton,  Neg.  161;  Miteh- 
ell  y.  Crassmiller,  13  C.  B.  237,  22  L.  J. 
C.  P.  N.  S.  100,  17  Jur.  716,  1  Week.  Rep. 
153,  17  Eng.  Rul.  Cas.  252;  Maddox  y. 
Brown,   71   Me.   432,   36  Am.  Rep.   336. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  proceeding  in  error  is  to  review 
the  judgment  of  the  lower  court,  wherein 
the  defendant  in  error,  as  plaintiff,  sued 
the  plaintiff  in  error,  as  defendant,  to 
recover  damages  for  personal  injuries  sus- 
tained on  account  of  a  collision  with  an 


ble  even  though  he  had  no  knowledge  of 
the  specific  conduct  in  question  and  it 
was  contrary  to  his  direction.  If  the  act 
is  not  done  by  the  son  in  furtherance  of 
the  father's  business,  but  in  performance 
of  some  independent  design  of  his  own,  the 
father  is  not  liable.  The  controlling  rules 
of  law  are  the  same  whether  the  business 
in  question  concerns  the  operation  of  an 
automobile  or  any  other  matter. 
If  the  father  had  employed  a  chauffeur  out- 
hide  tiie  family  at  a  stated  compensation, 
it  could  not  be  contended  seriously  that 
taking  the  wife  out  for  an  afternoon  call 
was  not  the  business  for  which  he  had  been 
employed.  If,  instead  of  hiring  a  stranger, 
the  father  chose  to  have  the  same  work  per- 
formed by  his  minor  son,  to  whose  time 
and  services  he  was  entitled  as  a  matter 
of  law,  it  could  not  be  ruled  as  matter 
of  law  that  a  jury  might  not  find  the  busi- 
ness to  be  that  of  the  father.  This  is  not 
a  case  of  mere  permissive  use  of  the  father's 
vehicle  by  the  son  for  his  own  pleasure. 
Although  the  father  had  no  knowledge  of 
the  particular  journey  which  was  taken  on 
the  occasion  of  the  accident,  his  knowl- 
edge that  on  prior  occasions  the  wife  had 
used  the  car,  and  his  testimony  of  the  pur- 
pose for  which  it  was  bought,  and  that  it 
was  not  customary  when  the  wife  was 
going  on  errands  with  the  automobile  to 
ask  his  permission,  were  enough  to  support 
a  finding  that  the  trip  in  question  was  au- 
thorized by  him.  The  fact  that  the  son 
was  the  only  person  in  the  family  who  could 
legally  dperate  the  car  had  some  tendency 
in  that  direction.  The  relation  of  husband 
and  wife  is  such  that  when  the  former  has 
purchased  an  automobile  for  family  use, 
a  ride  by  the  wife  in  it,  with  his  general 
permission,  is  not  as  matter  of  law  the 
business  of  the  wife,  but  may  be  found  to 
be  that  of  the  husband." 

And  where  the  father  had  merely  cau- 
tioned the  son  not  to  be  out  after  dark 
with  the  car,  and  admitted  that  he  did 
not  intend  that  it  should  not  be  brought 
home  if  the  son  chanced  not  to  get  home 
before  dark,  it  was  said  that  there  was  no 
error  in  refusing  to  charge  that  if  the 
41  L.R.A.(N.S.) 


father  had  directed  his  son  not  to  be  out 
after  dark,  and  the  son  was  driving  after 
dark  in  violation  of  that  direction,  the 
father  could  not  be  held  liable.    Ibid. 

And  it  was  also  held  that  this  instruc- 
tion was  also  properly  refused  upon  the 
ground  that  the  junr  might  have  found 
that  the  business  of  the  father  in  this  con- 
nection was  that  the  son  should  follow  his 
mother's  directions,  and  it  was  held  that 
if  this  involved  being  out  after  dark  it  was 
the  father's  business.     Ibid. 

In  Parker  v.  Wilson,  —  Ala.  — ,  60  So- 
150,  where  the  liability  of  a  father  for  an 
injury  inflicted  by  his  automobile  while 
being  used  by  his  son  was  involved,  it  was 
held  that  the  mere  fact  of  paternity  did 
not  make  the  father  liable  for  the  son's 
tort,  but  it  was  laid  down  that  as  to  third 
persons  a  minor  child  might  become  the 
servant  of  the  patent  by  a  particular  ar- 
rangement without  any  agreement  for  com- 
pensation. 

In  Hiroux  v.  Baum,  137  Wis.  197,  19 
L.R.A.(N.S.)  332,  118  N.  W.  533,  it  was 
held  that  a  seventeen-year  old  boy  might 
be  found  to  be  the  agent  of  his  father 
in  operating  the  latter's  automobile,  which 
was  purchased  mainly  at  the  former's  so- 
licitation, with  the  understanding  that  he 
was  to  learn  to  run  it  for  the  benefit  of 
the  father's  family,  if  at  the  time  of  in- 
flicting the  injury  he  was  operating  the 
car  under  the  instructions  of  the  vender. 

And  it  was  held  in  the  last  case  that  it 
might  be  found  that  the  car  in  question 
was  in  the  possession  of  the  son  as  agent 
of  the  purchaser  while  the  instructions 
were  being  given,  and  not  in  that  of  the 
vender  as  independent  contractor. 

So,  the  owner  of  an  automobile  is  liable 
for  an  injury  occurring  while  the  car  is 
being  used  by  his  minor  son,  who  acts  as 
chauffeur  for  the  family,  for  his  own  pleas- 
ure and  with  his  father's  consent,  since 
it  is  being  used  within  the  scope  of  the 
family  uses  for  which  it  was  kept.  Daily 
v.  Maxwell,  152  Mo.  App.  416,  133  S.  W. 
351.  The  court  said:  "Should  we  regard 
the  relationship  between  the  two  defendants 
merely  as  that  of  owner  and  chauffeur,  mas- 
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automobile  belonging  to  paid  defendant. 
On  the  theory  of  the  plaintiff's  evidence, 
the  injuries  were  occasioned  through  the 
negligent  handling  of  defendant's  automo- 
bile by  his  son  Paul,  who  was  then  a 
minor  and  living  with  his  father,  the  de- 
fendant; and  Paul  operated  said  machine 
with  the  consent  of  the  defendant,  and, 
when  the  accident  happened,  he  was  driv- 
ing a  guest  of  his  (defendant's)  house, 
with   his    (defendant's)    daughter. 

The  court  instructed  the  jury  in  part  as 
follows:  "You  are  instructed  that  neither 
parent  nor  child  is  answerable,  as  such, 
for  the  act  of  the  other.  And  the  defend- 
ant in  this  case  cannot  be  held  liable  for 
any  act  of  negligence  on  the  part  of  his 
son  Paul  merely  because  of  such  relation- 


ship. If  you  find  that  the  injuries  com- 
plained of  in  this  case  were  not  caused  by 
any  negligence  of  the  plaintiff  contributing 
thereto,  but  were  caused  solely  by  the 
negligence  of  Paul  McNeal  while  he  was 
engaged  in  business  or  pleasure  of  his  own, 
and  was  not  acting  as  the  servant  of  the 
defendant,  nor  for  him,  nor  in  the  prose- 
cution of  the  defendant's  business,  the  said 
Paul  would  be  liable  for  the  injuries  sus- 
tained by  plaintiff,  but  the  defendant  would 
not,  and  your  verdict  should  be  for  the  de- 
fendant. The  business  of  a  person  in  this 
connection  is  not  necessarily  limited  to 
financial  matters  nor  the  making  of  a  liv- 
ing, but  may  include  his  pleasures,  his  in- 
terests, and  duties  other  than  financial, 
and   anything  which   he   directly   or   indi- 


ter  and  servant,  the  owner  should  not  be 
held  liable  for  the  negligence  of  the  chauf- 
feur, since,  the  evidence  shows  beyond  ques- 
tion that  the  latter  was  using  the  machine 
merely  for  his  own  pleasure;  but  Ernst  wa» 
more  than  a  mere  chauffeur,  he  was  the 
minor  son  of  the  owner,  and  was  using  the 
car  for  his  own  pleasure,  it  is  true,  but  with 
the  permission  of  his  father  and  for  one  of 
the  very  uses  for  which  the  father  kept 
the  vehicle.  The  evidence  discloses  that  the 
machine  was  devoted  to  the  use  of  the 
family  of  which  Ernst  was  a  member.  It 
was  a  pleasure  vehicle,  and  when  used  for 
the  pleasure  of  one  of  the  minor  children 
of  the  owner,  how  can  it  be  said  that  it  was 
not  being  used  on  the  business  of  the 
owner  ?" 

And  it  was  held  in  Stowe  v.  Morris,  147 
Ky.  386,  39  L.R.A.(N.S.)  224,  144  S.  W. 
52,  that  a  son  who  had  the  right  to  use  an 
automobile  which  his  father  provided  for 
the  comfort  and  pleasure  of  the  family  was 
acting  as  the  servant  of  the  father,  so  as 
to  make  him  liable  for  injuries  caused  by 
his  negligent  acts,  where-  he  took  the  car 
without  special  permission  for  the  enter- 
tainment of  his  sister  and  her  friends. 

And  in  Bourne  v.  Whitman,  209  Mass. 
165,  35  L.R.A.(N.S.)  701,  95  N.  E.  404, 
it  was  held  that  upon  the  question  whether 
or  not  oile  operating  his  father's  automo- 
bile on  a  highway  at  the  time  of  its  col- 
lision with  another  car  was  acting  as  the 
servant  of  his  father,  evidence  is  admis- 
sible that  he  was  the  regularly  ctmployed 
chauffeur  of  his  father,  that  he  lived  in 
his  father's  family,  and  that  his  father  was 
present  when  he  started  to  take  persons 
whom  he  had  carried  to  a  dance  home,  and 
gave  directions  as  to  the  headlights,  such 
evidence  being  proper  for  the  consideration 
of  the  jury  upon  the  question  of  whether 
the  son  was  representing  his  father  at  the 
time  of  the  accident. 

But  the  owner  of  an  automobile  is  not 
liable  for  an  injury  resulting  from  the 
negligent  drivinix  of  his  car  by  his  twenty- 
year  old  son,  whore  th?  latter  took  the  car 
to  deliver  some  of  hia  presents  without  his 
fathers  knowledge  or  direction,  and  after 
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the  father  had  told  the  son  that  it  was  not 
a  fit  day  for  driving  the  car.  Maher  v. 
Benedict,  123  App.  Div.  579,  108  N.  Y. 
Supp.  228.  The  court  said:  "Liability 
cannot  be  cast  upon  the -defendant  because 
he  owned  the  car,  or  because  he  permitted 
his  son  to  drive  the  car  whenever  he  wished 
to  do  so,  •or  because  the  driver  was  his  son. 
Liability  arises  from  the  relation  of  mas- 
ter and  servant,  and  it  must  be  determined 
by  the  inquiry  whether  the  driving  at  the 
time  was  within  the  authority  of  the  mas- 
ter in  the  execution  of  his  orders  or  in  the 
doing  of  his  work." 

And  in  Parker  v.  Wilson,  —  Ala.  — ,  60 
So.  150,  a  physician  who  kept  two  automo- 
biles for  visiting  his  patients,  and  had  a 
servant  regularly  employed  to  drive  them, 
was  held  not  liable  for  an  injury  occurrini,' 
while  his  son  was  using  one  of  the  ma- 
chines for  his  own  and  his  friends'  pleas- 
ure, without  his  father's  knowledge,  since 
he  was  not  engaged  in  his  father's  business, 
but  had  the  mere  permissive  use  of  the  ma- 
chine. 

And  in  Reynolds  v.  Buck,  127  Iowa,  601,. 
103  N.  W.  946,  where  a  son  who  was  a  clerk 
for  his  father,  who  dealt  in  automobiles,  on 
a  certain  day  was  given  a  holiday,  it  was 
held  that  the  father  could  not  be  held  lia- 
ble for  an  injury  which  happened  while  the 
son,  for  his  own  purpose  and  without  the 
express  authority  of  his  father,  was  driv- 
ing a  machine  which  the  fatlier  had  ordered 
put  into  the  garage;  and  it  was  held  im- 
material that  the  car  at  the  time  was  deco- 
rated in  such  a  way  that  it  might  in  a 
measure  advertise  the  father's  business. 

And  where  a  father  owned  an  automobile 
which  he  kept  upon  his  premises,  and  his 
daughter,  about  nineteen  years  of  age,  was 
accustomed  to  drive  it  and  did  so  when- 
ever she  felt  like  it,  asking  permission  to 
use  It  when  the  father  was  at  home  but 
when  he  was  not  at  home,  taking  it  some- 
times without  permission,  it  was  Held  in 
an  action  afra'.r-st  the  father,  -^hero  there 
was  no  proof  that  the  daughter  '^as  actual- 
ly employed  by  him  to  operate  the  machine, 
and  where  the  daughter,  in  using  it  for 
her  own  pleasure  in  driving  her  personal 
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rectly  directs  to  be  done."  This  instruc- 
tion  is  not  challenged  by  any  specification 
of  error. 

Section  4914,  Comp.  Laws  1909,  provides 
that  ''neither  parent  nor  child  is  answer- 
able, as  such,  for  the  act  of  the  other." 
This  statute  seems  to  be  declaratory  of 
the  common-law  rule.  At  common  law  no 
such  relation  exists  between  father  and 
son,  though  the  son  be  living  with  his 
father  as  a  member  of  his  family,  as  will 
make  the  tortious  acts  of  the  son  more 
binding  upon  the  father  than  the  acts  of 
any  other  person.  The  father  is  not  liable 
for  the  contracts  of  the  son,  within  age, 
-except  they  be  for  necessaries,  and  it  would 
be  a  departure  from  the  common  law  as  a 
rule  to  hold  him  responsible  for  the  son's 
trespasses  and  wrongs.  Moon  v.  Towers, 
8  C.  B.  N.  S.  611;  Tifft  v.  Tiflft,  4  Denio, 
175;  Baker  v.  Haldeman,  24  Mo.  219,  09 
Am.  Dec.  430;  Paul  v.  Hummel,  43  Mo. 
119,  97  Am.  Dec'  381.  The  rule  as  to 
the  liability  of  the  parent  for  the  tort  of 
the  child  at  civil  law  is  different  ^om  that 
Jit  common  law.  Marionneaux  v.  Brugier, 
35  La-  Ann.  13;  Hagerty  v.  Powers,  66 
C^al.  368,  56  Am.  Rep.  101,  5  Pac.  622. 
Pothier,  in  his  work  on  Obligations  (vol. 
2,  p.  35),  says:     "The  doctrine  that  fathers 


and  others  shall  be  responsible  for  tho 
acts  of  children  under  their  care,  which  it 
was  in  their  power  to  prevent,  appears 
highly  reasonable;  but  I  am  not  aware  of 
any  cause  in  which  it  is  adopted  in  the 
English  law."  At  common  law  a  minor  is 
liable  at  any  age  for  a  tort,  when  com- 
mitted with  force,  to  be  proceeded  against 
as  an  adult.  Jennings  v.  Rundall,  8  T.  R. 
335,  4  Revised  Rep.  680;  Loop  v.  Loop,  1 
Vt-  177;  Bullock  v.  Babcock,  3  Wend.  391. 
See  also  International  Land  Co.  v.  Mar- 
shall, 22  Okla.  693,  19  L.R.A.(N.S.)  1056, 
98  Pac.  951. 

The  plaintiff  claims  to  be  entitled  to  re- 
cover, not  on  the  ground  of  the  parental 
and  filial  relation,  but  because  the  son 
Paul,  in  the  operation  of  the  defendant's 
machine,  wsts  his  servant  and  engaged 
in  his  business,  and  the  defendant  was  lia- 
ble for  his  negligence.  The  master  is  lia- 
ble to  third  persons  for  all  damages  re- 
sulting from  the  negligence  of  his  servants, 
acting  under  his  orders  or  in  the  course  of 
his  business.  Specific  directions  are  not 
required.  It  is  sufficient  if  the  act  was  one 
within  the  range  of  the  servant's  employ- 
ment. The  general  rule,  as  judicially  de- 
clared in  England  and  America,  is  that 
the  master  is  answerable  for  every  wrong 


friends,  negligently  injured  a  person  in  the 
highway,  that  such  proof  was  not  sufficient 
to  constitute  the  daughter  the  servant  or 
agent  of  the  father,  and  that  a  motion  for 
a  direction  of  a  verdict  for  the  defendant 
should  have  prevailed:  Doran  v.  Thomsen, 
76  N.  J.  L.  754,  19  L.R.A.(N.8.)  335,  13 J 
Am.  St.  Rep.  677,  71  Atl.  296. 

In  that  case,  an  instruction  that  "if  she 
took  that  machine  out  at  that  time  in  pur- 
suance of  a  general  authority  of  her  father 
to  take  it  whenever  she  pleased  for  the 
pleasure  of  the  family  and  for  her  own  pleas- 
ure, for  the  purpose  for  which  the  master 
bought  it,  for  the  purpose  for  which  her 
father  owned  it,  for  the  purpose  for  which 
he  expected  her  to  operate  it,  then  she  was 
the  servant  of  the  father.  Under  those  cir- 
•cumstances  that  was  the  business  for  which 
the  father  bought  the  machine," — was  held 
to  be  erroneous,  since  it  based  the  crea- 
tion of  the  relation  of  master  and  servant 
upon  the  purpose  which  the  father  had  in 
mind  in  acquiring  the  ownership  of  the 
automobile  and  its  permitted  use  by  the 
child,  ignoring  an  essential  element  in  the 
creation  of  that  status,  as  to  third  persons, 
that  such  use  must  have  been  in  further- 
ance of,  and  not  apart  from,  the  master's 
service  and  control. 

In  Collard  v.  Beach,  81  App.  Div.  682, 
^1  N.  Y.  Supp.  619,  where  it  appeared  that 
the  defendant's  son  and  his  coachman  were 
in  the  automobile  at  the  time  of  the  acci- 
dent, but  that  the  son  was  driving  or  con- 
trolling the  machine,  it  wsis  held  error  to 
refuse  an  instruction  that  "if  the  jury  find 
41  L.R.A.(N.S.) 


either  that  the  defendant  left  the  automo- 
bile in  charge  of  his  son  to  take  it  home, 
or  in  charge  of  his  son  and  coachman  to- 
gether to  take  it  home,  or  in  charge  of  the 
coachman  alone,  and  the  coachman  neglected 
his  duty  in  that  regard  and  allowed  the 
son  to  run  the  machine,  and  by  the  negli- 
gence of  the  son  the  accident  occurred  with- 
out contributory  negligence  on  the  plain- 
tiff's part,  then,  in  either  case,  the  defend- 
ant is  responsible  and  liable  for  the  negli- 
gence and  its  consequences." 

In  Parker  v.  Wilson,  —  Ala.  — ,  00  So. 
150,  it  was  held  that  the  mere  fact  that  a 
physician  immediately  after  his  son,  who 
had  the  permissive  use  of  his  father's  auto- 
mobile, had  injured  a  person,  gave  his  serv- 
ices for  the  latter's  relief,  did  not  amount 
to  a  ratification  of  the  son's  act. 

In  Habhegger  v.  King,  149  Wis.  1,  135 
N.  W.  166,  it  was  held  that  a  boy  operating 
his  father's  automobile  for  his  own  pleas- 
ure or  convenience  had  no  implied  authority 
to  engage  a  physician  at  his  father's  ex- 
pense to  attend  -  a  person  whom  the  acci- 
dentally injured  with  the  vehicle.  (Gener- 
ally as  to  authority  of  child  to  bind  parent 
by  his  contract  other  than  for  necessaries, 
see  note  to  this  case  in  39  L.R.A.  (N.S.) 
881.) 

Where  automobile  is  being  driven  by  chauf- 
feur under  orders  of  member  of  family. 

Where  an  automobile  belonging  to  a  par- 
ent is  taken  out  by  his  regularly  employed 
chauffeur  under  orders  of  a  member  of  the 
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of  his  servant  committed  in  the  course  of 
the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of 
the  master  be  proved.  Mitchell  v.  Crass- 
weller,  13  C.  B.  237,  22  L..  J.  C.  P.  N.  8. 
100,  17  Jur.  716,  1  Week.  Rep.  153,  17 
Eng.  Rul.  Cas.  252;  Maddox  v.  Brown,  71 
Me.  432,  36  Am.  Rep.  336.  In  Lashbrook 
V.  Patten,  1  Duv.  317,  it  is  said:  "Ap- 
pellant's minor  son,  whilst  driving  his  two 
sisters  to  a  'picnic,'  in  his  father's  carriage, 
•drawn  by  his  father's  horses,  and  with  his 
father's  approbation,  all  being  members  of 
his  father's  family,  through  negligence,  ran 
against  appellee's  carriage,  causing  his 
horse  to  frighten  and  run,  turn  over,  and 
break  his  carriage,  and  throw  out  his 
daughter.  .  .  .  The  son  mu^t  be  re- 
garded as  in  the  father's  employment,  dis- 
charging a  duty  usually  performed  by  a 
slave,  and  therefore  must,  for  the  purposes 
of  this  suit,  be  regarded  as  his  father's 
servant.  The  doctrine  that  masters  are 
responsible  for  the  injuries  arising  from 
the  carelessness  of  their  servants  whilst  in 
the  master's  emplojrment  and  the  discharge 
of  their  duties  has  been  so  long  recognized 
and  acted  on  that  we  scarcely  deem  it  nec- 
essary to  elaborate  the  reasons  or  recite 
authorities."     See  also  Bard  v.  Yohn,   26 


Pa.  482 ;  Howe  y.  Newmarch,  12  Allen,  49 : 
Herlihy  v.  Smith,  116  Mass.  266;  Mirick 
V.  Suchy,  74  Kan.  715,  87  Pac.  1141,  11 
Ann.  Cas.  366;  Smith  v.  Davenport,  45 
Kan.  423,  11  L.R.A.  429,  23  Am.  St.  Rep. 
737,  25  Pac.  851;  Sheridan  v.  Charlick, 
4  Daly,  338.  In  1  Shearm.  k  Redf.  Neg. 
5th  ed.  §  147,  the  rule  is  laid  down  as  fol- 
lows: "In  determining  whether  a  partic- 
ular act  is  done  in  the  course  of  the  serv- 
ant's employment,  it  is  proper  first  to  in- 
quire whether  the  servant  was  at  the  time 
engaged  in  serving  his  master.  If  the  act 
is  done  while  the  servant  is  at  liberty  from 
service,  and  pursuing  his  own  ends  ex- 
clusively, there  can  be  no  question  of  the 
master's  freedom  from  all  responsibility, 
even  though  the  injury  complained  of  could 
not  have  been  committed  without  the  facili- 
ties afforded  to  the  servant  by  his  relation 
to  his  master."  See  also  Sheridan  t.  Char- 
lick,  supra;-  Cavanagh  v.  Dinsmore,  12 
Hun,  465;  Bard  v.  Yohn,  26  Pa.  482;  Joel 
T.  Morison,  6  Car.  &  P.  601. 

An  automobile  is  not  per  ae  a  dangerous 
agency.  Lewis  v.  Amorous,  3  Ga.  App.  50, 
59  S.  £.  338;  Shinkle  v.  McCullough,  116 
Ky.  960,  106  Am.  St.  Rep.  249,  77  S.  W. 
196;  Christy  v.  Elliott,  216  111.  31,  1  L.R.A, 
(N.S.)    215,  108  Am.   St.  Rep.  196,  74  N. 


owner's  family,  it  has  been  held  that  he 
is  liable  for  the  negligence  of  the  cliauffeur. 

Thus  where  the  owner  of  an  automobile 
when  he  went  abroad  left  his  machine  for 
the  convenience  of  bis  family,  it  was  held 
that  he  was  liable  for  an  injury  occurring 
while  the  machine  was  out  under  the  orders 
of  his  married  daughter,  who  was  at  the 
time  a  member  of  his  household.  Winfrey 
V.  Lazarus,  148  Mo.  App.  388,  128  S.  W. 
276. 

And  in  Mattel  v.  Gillies,  16  Ont.  L.  Rep. 
558,  12  Ann.  Cas.  970,  where  the  daughter 
of  the  owner  of  an  automobile  assented  to 
the  chauffeur  using  the  machine  to  take 
some  things  to  the  house  of  another  servant 
of  the  owner,  and  the  plaintiff  was  injured 
while  the  chauffeur  was  taking  the  daugh- 
ters of  the  other  servant  for  a  ride  after 
having  delivered  the  things  at  the  house,  it 
was  l^Id  that,  having  regard  to  the  terms 
of  an  act  which  cast  the  onus  on  the  de- 
fendant where  his  motor  has  occasioned  an 
accident  and  made  him  responsible  for  any 
violation  of  the  act,  there  was  enough  evi- 
dence to  support  the  jury's  finding  that  the 
owner  had  not  proved  that  the  accident  did 
not  arise  through  the  chauffeur's  negligence, 
and  also  that  the  chauffeur  was  acting  with- 
in the  general  scope  of  his  employment  at 
the  time  of  the  injury. 

It  has  been  held  that  the  mere  fact  that 
a  chauffeur  taking  out  his  master's  automo- 
bile in  obedience  to  a  command  of  the  mas- 
ter's family,  for  the  entertainment  of 
friends  and  guests  of  the  family,  disobeys 
the  master's  command  not  to  take  out  the 
41  L.R.A.(N.S.) 


car  unless  the  master  accompanies  it,  does 
not  show  that  he  is  acting  outside  the  scope 
of  his  employment  so  as  to  relieve  the  mas- 
ter .  from  liability  for  injury  done  by  the 
negligent  handling  of  the  car.  Moon  v. 
Matthews,  227  Pa.  488,  29  L.R.A.  (N.S.)  856, 
136  Am.  St.  Rep.  902,  76  Atl.  219.  The 
court  said:  "It  was  shown  that  the  auto- 
mobile belonged  to  the  defendant  and  at 
the  time  of  the  accident  was  being  operated 
by  his  regular  chauffeur,  not  upon  any  er- 
rand of  his  own  or  to  serve  his  own  pur- 
poses, but  in  obedience  to  the  order  of  the 
member  of  the  defendant's  family;  that  the 
occupants  of  the  car  were  friends  of  de- 
fendant's and  guests  of  his  sister,  and  the 
errand  upon  which  the  car  was  taken  was 
entirely  proper  and  fitting  in  itself.  Un- 
der these  circumstances  the  burden  was 
upon  the  defendant  to  show  that  the  chauf- 
feur was  not  acting  within  the  scope  of 
his  employment  and  upon  the  business  for 
which  he  was  employed  by  his  master.  The 
test  is  whether  the  act  was  done  in  the 
prosecution  of  the  business  in  which  the 
servant  was  employed  to  assist,  if  it  was 
the  master  is  responsible.  The  fact  that 
while  acting  for  the  master  he  may  have 
disobeyed  his  commands  does  not  take  the 
act  out  of  the  scope  of  his  employment." 

The  owner  of  an  automobile  is  not  liable 
for  injuries  infiicted  while  the  machine  is 
in  charge  of  a  chauffeur  employed  by  the 
owner's  brother,  to  whom  the  machine  has 
been  loaned.  Parsons  v.  Wisner,  113  N.  Y. 
Supp.  922;  Frcibaum  v.  Brady,  143  App. 
Div.  220,  128  N.  Y.  Supp.  121.       J.  T.  W. 
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E,  1035,  3  Ann.  Gas.  487;  Chicago  v.  Bank- 
er, 112  111,  App.  94;  Mclntyre  v.  Orner, 
166  Ind.  57,  4  L.R.A.(N.S.)  1130,  117  Am. 
St.  Rep.  359,  76  N.  E.  750,  8  Ann.  Gas. 
1087;  Indiana  Springs  Co.  v.  Brown,  165 
Ind.  465,  1  L.R.A.(N.S.)  238,  74  N.  E. 
615,  6  Ann.  Cas.  656;  Smith  ▼.  Jordan^  211 
Mass.  269,  97  N.  E.  761;  Hartley  v.  Miller, 
166  Mich.  115,  33  L.R.A.(N.S.)  81,  130 
N.  W.  336;  Slater  v.  Advance  Thresher  Co. 
97  Minn.  305,  5  L.R.A.(N.S.)  598,  107  N. 
W.  133;  Daily  v.  Maxwell,  152  Mo.  App. 
415,  115  S.  W.*351;  Hall  v.  Gompton,  130 
Mo.  App.  676,  108  8.  W.  1122;  Danforth 
V.  Fisher,  76  N.  H.  Ill,  21  L.R.A.(N.S.) 
03,  139  Am.  St.  Rep.  670,  71  Atl.  535; 
Vincent  ▼.  Crandall  k  G.  Co.  131  App.  Div. 
200,  116  N.  Y.  Supp.  600;  Knight  v.  Lanier, 
(59  App.  Div.  454,  74  N.  Y.  Supp.  999; 
Steffen  v.  McNaugliton,  142  Wis.  49,  26 
L.R.A.(N.S.)  382,  124  N.  W.  1016,  19  Ann. 
Cas.  1227;  Jones  v.  Hoge,  47  Wash.  063, 
14  L.R.A.(N.S.)  216,  125  Am.  St.  Rep. 
915,  92  Pac.  433.  So  the  rules  that  apply 
at  common  law  as  to  the  servant  in  charge 
of  vehicles  belonging  to  the  master  are  ap- 
plicable to  chauffeurs  or  persons  in  charge 
of  motor  cars  of  the  master.  Vehicles  and 
motor  cars  may  be  used  not  only  for  the 
business  of  the  master  for  profit,  but  also 
In  his  business  for  pleasure.  If  Paul,  the 
minor  son  of  the  plaintiff  in  error,  had 
been  driving  his  father's  carriage  (whilst 
he  was  a  member  of  his  family),  in  which 
were  contained  his  sister  and  a  guest  of 
his  father's  house,  the  same  being  done  by 
him  with  the  express  or  implied  consent  of 
his  father,  the  relation  of  master  and  serv- 
ant would  exist,  and  the  father  would  be 
liable  for  the  negligent,  acts  of  the  minor 
son  whilst  engaged  in  the  driving  of  the 
carriage,  and  the  same  rule  is  supported 
by  authority  as  to  motor  cars.  Stowe  v. 
Morris,  147  Ky.  386,  39  L.R.A.(N.S.)  224, 
144  S.  W.  62;  Smith  v.  Jordan,  211  Mass. 
269,  97  N.  E.  761;  Moon  v.  Matthews,  227 
Pa.  488,  29  L.R.A.(N.8.)  856,  136  Am.  St. 
Rep.  902,  76  Atl.  219. 

In  the  following  cases  the  relation  of 
master  and  servant  as  between  father  and 
son  was  held  not  to  exist:  Reynolds  v. 
Buck,  127  Iowa,  601,  103  N.  W.  946;  Doran 
V.  Thomsen,  74  N.  J.  L.  445,  66  Atl.  897; 
Cunningham  v.  Castle,  127  App.  Div.  680, 
111  N.  Y.  Supp.  1057;  Maher  v.  Benedict, 
123  App.  Div.  579,  108  N.  Y.  Supp.  228. 
In  Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
L.R.A.(N.S.)  335,  131  Am.  St.  Rep.  677, 
71  Atl.  296,  the  first  paragraph  of  the 
syllabus  is  as  follows:  "  **Where  a  father 
was  possessed  of  an  automobile  which  he 
kept  upon  his  premises,  and  his  daughter, 
about  nineteen  years  of  age,  was  accus- 
tomed to  drive  it  and  did  so  whenever  she 
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felt  like  it,  asking  permission  to  use  it 
when  the  father  was  at  home,  but,  when 
not  at  home,  took  it  sometimes  without 
permission,  there  being  no  proof  that  the 
daughter  was  Actually  employed  by  the 
father  to  operate  the  machine, — ^held,  in  an 
action  against  the  father,  where  the  daugh- 
ter in  using  the  machine  for  her  own  pleas- 
ure in  driving  her  personal  friends  negli- 
gently injured  a  person  in  the  highway, 
that  such  proof  was  not  sufficient  to  con- 
stitute the  daughter  the  servant  or  agent 
of  the  master,  and  that  a  motion  for  a 
direction  of  a  verdict  for  the  defendant 
should  have  prevailed."  In  the  opinion  it 
is  said:  "It  would  subject  a  parent  to 
liability  if  he  bought  for  his  son  a  base- 
ball or  for  his  daughter  a  golf  club,  and 
by  permitting  them  to  be  used  by  his  chil- 
dren for  their  appropriate  purposes  injury 
occurred.  It  bases  the  creation  of  the 
relation  of  master  and  servant  upon  the 
purpose  which  the  parent  had  in  mind  in 
acquiring  ownership  of  the  vehicle  and  its 
permissive  use  by  the  child.  This  propo- 
sition ignores  an  essential  element  in  the 
creation  of  that  status  as  to  third  persons, 
that  such  use  must  be  in  furtherance  of 
and  not  apart  from  the  master's  service 
and  control,  and  fails  to  distinguish  be- 
tween a  mere  permission  to  use  and  a  use 
subject  to  the  control  of  the  master  and 
connected  with  his  afifairs.  The  reason  for 
liability  is  founded  upon  the  idea  of  con- 
trol which  a  master  has  over  his  servant. 
The  court,  although  attempting  to  rest  the 
liability  upon  the  relation  of  master  and 
servant,  yet  actually  tested  the  liability 
by  the  fact  that  she  was  intrusted  with 
the  operation  of  the  machine  for  her  own 
pleasure,  if  purchased  for  that  object, 
whereby  she  ipso  facto  became  a  servant. 
So  that  the  charge  thus,  in  fact,  left  the 
legal  relationship  of  master  and  servant 
out  of  account,  and  raised  it  in  name  only 
because  the  daughter  was  allowed  to  drive 
the  machine.''  The  syllabus  would  indicate 
that  the  New  Jersey  case  wa9  against  the 
rule  announced  above  by  this  court,  but  it 
seems  to  go  further  than  the  opinion  in 
the  case  justifies.  If  the  daughter  had 
had  the  machine  out  for  the  pleasure  of 
the  members  of  her  father's  family,  that 
would  have  been  a  different  case  from  that 
decided  by  said  court. 

In  Stowe  V.  Morris,  147  Ky.  386,  39 
L.R.A.(N.S.)  224,  144  S.  W.  62,  the  Ken- 
tucky court  of  appeals  seems  to  r^^rd 
Doran  v.  Thomsen,  supra, '  as  in  conflict 
with  its  holding  in  that  case,  the  syllabus 
of  which  is  as  follows:  "Where  defendant 
bought  an  automobile  for  the  comfort  and 
pleasure  of  his  family,  his  son  being  au- 
thorized to  use  it  at  any  time  for  such  pur* 
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pose,  the  son,  in  taking  it  out  for  the  pleas- 
ure of  himself  and  sister,  with  whom  were 
some  friends,  was  a  servant  or  agent  of  de- 
fendant, not  performing  an  independent 
service  of  his  own,  but  the  business  of 
defendant,  making  defendant  liable  for  his 
negligence  '  in  driving  it."  In  Stowe  v. 
Morris,  supra,  the  editor  appears  to  dis- 
agree with  the  application  of  the  New  Jer- 
sey case  by  the  Kentucky  appellate  court. 
In  Maher  v.  Benedict,  123  App.  Div.  579, 
108  N.  Y.  Supp.  228,  the  syllabus  is  as 
follows:  ''(1)  The  owner  of  a  motor  car 
is  not  liable  for  injuries  resulting  from 
the  negligent  driving  of  the  car  by  his  son, 
merely  because  of  his  ownership,  or  because 
he  permitted  his  son  to  drive  the  car,  or 
because  the  driver  was  his  son.  (2)  De- 
fendant is  not  liable  for  injuries  resulting 
from  the  negligent  driving  of  his  motor  car 
by  his  son,  where  the  son  at  the  time  was 
engaged  in  delivering  presents  on  his  own 
account,  and  had  taken  the  car  out  without 
defendant's  knowledge  or  consent,  since  the 
relation  of  master  and  servant  did  not  ex- 
ist between  them  at  the  time  of  the  ac- 
cident." In  Stowe  V.  Morris,  supra,  this 
case  is  also  cited  as  being  in  conflict  with 
the  holding  therein.  We  do  not  so  con- 
strue Maher  v.  Benedict.  We  have  been 
unable  to  find  any  case  holding  that  where 
the  father  bought  an  automobile  to  be  used 
for  the  purpose  of  the  pleasure  of  his  fam- 
ily, and  a  minor  child,  who  was  a  member 
of  his  family,  either  with  the  express  or 
implied  consent  of  the  father,  took  the  au- 
tomobile out  and  drove  it,  carrying  therein 
members  of  the  family,  including  guests  of 
said  family,  the  child  who  drove  that  ma- 
chine was  not  the  servant,  expressly  or 
impliedly,  of  the  father.  Daily  v.  Max- 
well, 162  Mo.  App.  416,  133  S.  W.  351, 
goes  still  further,  and  holds  that  where  the 
father  purchases  a  motor  machine  for  the 
use  of  his  family  and  their  pleasure,  and 
where  the  minor  son  uses  that  car  for  his 
own  pleasure,  neither  having  any  members 
nor  any  guests  of  his  father's  family  there- 
in, that  in  operating  that  machine  solely 
for  his  pleasure  the  relation  of  master  and 
servant  exists.  We  are  not  to  be  under- 
stood as  here  approving  the  length  to  which 
the  rule  is  extended  in  that  case;  for  it  is 
not  essential  to  determine  that  question  in 
order  to  dispose  of  this  case.  See  also  in 
addition  to  the  cases  heretofore  cited  to 
the  effect  that  an  automobile  is  not  per  se 
a  dangerous  agency,  wherein  the  question 
of  negligence  of  the  owner  of  the  car  is 
dealt  with,  the  following  other  cases  where 
the  question  as  to  liability  on  account  of 
motor  car  accidents  is  considered:  Slater 
V.  Advance  Thresher  Co.  97  Minn.  305,  6 
L.R.A.(N.S.)  598,  107  N.  W.  133;  Evans 
41  L.R.A.(N.S.) 


V.  A.  L.  Dyke  Automobile  Supply  Co.  121 
Mo.  App.  266,  101  S.  W.  1132;  Freibaum  v. 
Brady,  143  App.  Div.  220,  128  N.  Y.  Supp. 
121;  Ciinningfiam  t.  Castle,  127  App.  Div. 
580,  111  N.  Y.  Supp.  1067 ;  Clark  v.  Buck- 
mobile  Co.  107  App.  Div.  120,  94  N.  Y. 
Supp.  771;  Lotz  v.  Hanlon,  217  Pa.  339, 
10  L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  922, 
66  Atl.  526,  10  Ann.  Cas.  731;  Mattel  v. 
Gillies,  11  Ont  Week.  Rep.  1085. 

The  judgment  of  the  lower  court  must  be 
affirmed. 

All  the  Justices  concur. 
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CITY  OF  SEATTLE,  Respt 

(—  Wash.  —,  126  Pac.   426.) 

Municipal  corporation  ^  contract  for 
exemption  from  assessment  ^  valid- 
ity. 

A  municipal  corporation  cannot  contract 
to  exempt  an  owner  of  property  abutting 
on  a  portion  of  a  proposed  street  improve- 
ment, from  assessment  for  the  improve- 
ment, in  consideration  of  his  donating  land 
necessary  for  the  enterprise  and  bringing 
the  street  adjoining  his  property  to  grade 
at  his  own  expense. 

(September  12,  1912.) 


Note,  —  Right,  4n  the  absence  of  stat' 
ute,  to  exempt  property  within  int- 
provement  district  from  special  oa- 
sessm^ntf  in  consideration  of  acts 
done  or  other  ohligations  assumed* 

The  analogous  question  whether  a  mu- 
nicipality has  the  right  to  exempt  property 
from  general  taxation  is  discussed  in  the 
note  in  29  L.R.A.(N.S.)  183.  That  ques- 
tion is,  of  course,  in  most  respects  different 
from  the  question  propounded  in  the  above 
title,  for,  as  said  in  28  Cyc.  1102,  an  as- 
sessment for  public  improvements  is  not  a 
tax  in  the  ordinary  sense  of  the  terra,  but 
a  eharge  for  improvements,  for  the  making 
of  which  for  his  benefit  the  property  owner 
should  pay  compensation. 

As  to  the  liability  to  local  assessments  for 
benefit,  of  property  exempt  from  general 
taxation,  see  the  notes  in  36  L.R.A.  33,  18 
L.R.A.(N.S.)  451,  and  32  L.R.A.(N.S.)  303. 

And  the  note  does  not  include  street  rail- 
way cases,  since  a  street  railway  occupies 
the  street  itself,  and  stands  in  a  different 
position  with  respect  to  liability  for  street 
improvement  therein,  than  abutting  prop- 
erty. 


782 


WASHINGTON  SUPREME  COURT. 


Seit., 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty dismissing  an  action  brought  to  recover 
damages  for  breach  of  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Parmer  lee,  for  appellant: 

Even  if  the  contract  had  been  an  illegal 
one  and  the  city  had  obtained  the  fruits 
thereof,  yet,  nevertheless,  the  law  would 
compel  it  to  make  compensation. 

Chapman  v.  Douglas  County,  107  U.  S. 
348,  27  L.  ed.  378,  2  Sup.  Ct.  Rep.  62; 
Criswell  v.  Everett  School  Diet.  No.  24, 
34  Wash.  420,  76  Pac.  984;  Green  v.  Okano- 
gan County,  60  Wash.  320,  11  Pac.  226; 
Citizens'  Cent.  Nat.  Bank  v.  Appleton,  216 
U.  S.  106,  54  L.  ed.  443,  30  Sup.  Ct.  Rep. 
364;  O'Connor  v.  Stewart,  19  L^.  Ann.  127; 


Nome  V.  Lang,  1  Alaska,  593;  Bart  v. 
Pierce  County,  60  Wash.  607,  31  L.R.A. 
(N.S.)  1161,  111  Pac.  682;  Argenti  v.  San 
Francisco,  16  Cal.  256;  Loring  v.  St.  Louis, 
10  Mo.  App.  414;  Memphis  Gaslight  Co.  v. 
Memphis,  93  Tenn.  612,  30  S.  W.  25;  San 
Francisco  Gas  Co.  v.  San  Francisco,  9  CaL 
453;  Wiley  v.  Seattle,  7  Wash.  576,  38 
Am.  St.  Rep.  905,  35  Pac.  415;  Pedcrson  v. 
North  Yakima  &  E.  S.  Irrig.  Co.  63  Wash. 
636,  116  Pac.  279;  Buck  v.  Eureka,  124 
Cal.  61,  66  Pac.  612;  Berka  v.  Woodward, 
126  Cal.  119,  46  L.R.A.  420,  73  Am.  St. 
Rep.  31,  57  Pac.  777;  Brush  Electric  Light 
&  P.  Co.  V.  Montgomery,  114  Ala.  433,  21 
So.  963. 

Messrs.  James  S.  Bradford  and  How- 
ard M.  Findley  for  respondent. 


Validity — generally. 

The  cases  on  this  question  admit  of  no 
generalization  beyond  the  statement  that  in 
most  instances  contracts  for  exemptions  in 
the  form  suggested  by  the  above  title  have 
been  held  invalid. 

On  certiorari  to  review  proceedings  of 
the  board  of  aldermen,  the  court  in  State, 
Gregory,  Prosecutor,  v.  Jersey  City,  34  N. 
J.  L.  390,  held  that  a  resolution  authorizing 
a  committee  to  make  a  contract  to  pay  a 
gross  sum  in  consideration  of  the  convey- 
ance of  land  for  an  improvement,  and  the 
grading  by  the  grantor  of  an  approach 
thereto,  was  void  as  attempting  to  cast  the 
expense  of  grading  upon  the  public  treas- 
ury, in  violation  of  a  charter  provision  that 
such  expense  should  be  met  by  special  as- 
sessments upon  land  benefited. 


Objection  by  owner  of  land  not  exempted — 

generally. 

What  little  authority  there  is  on  the 
point  makes  it  fairly  clear  that  an  attempt- 
ed exemption  of  this  kind  falls  before  the 
objections  of  the  owners  of  land  not  ex- 
empted, and  this  must  be  upon  the  ground 
that  such  land  is  forced  to  bear  more  than 
its  fair  share  of  the  burden. 

Thus,  it  is  held  that  owners  may  assail 
sewer  assessments  against  their  land,  upon 
the  ground  that  the  commissioners  volun- 
tarily omitted  to  assess  other  benefited 
lands,  in  obedience  to  a  contract  of  the 
village  trustees  to  relieve  such  other  lands 
from  assessment  in  consideration  of  a  con- 
veyance by  the  owner  of  a  right  of  way  for 
the  sewer,  notwithstanding  the  contract, 
though  beyond  the  power  of  the  trustees,  is 
deemed  to  have  bound  the  commissioners  so 
as  to  require  the  omission  of  the  land  from 
the  assessment.  J.  &  A.  McKechnie  Brew- 
ing Co.  V.  Canandaigua,  15  App.  Div.  139, 
44  N.  Y.  Supp.  317,  affirmed  without  opin- 
ion in  162  N.  Y.  631,  57  N.  E.  1113. 

So,  the  verdict  of  a  condemnation  jury, 
whose  duty  it  is  to  offset  benefits  against 
damages,  is  void  where  it  is  but  a  per- 
41  I-.R.A.(N.S.) 


functory  compliance  with  an  agreement  be- 
tween the  city  and  a  contributor  of  land 
to  the  improvement,  that  he  should  receive 
$1  as  compensation  for  his  land  taken,  and 
that  he  should  have  a  verdict  of  $1  for 
damages  to  the  remainder  by  the  taking, 
and  also  a  verdict  of  $1  for  damages  to  the 
remainder  by  the  change  of  grade  of  the 
street, — such  an  arrangement,  in  view  of 
the  subsequent  omission  of  the  remaining 
land  from  the  assessment,  being  but  an  at- 
tempt to  exempt  such  land  in  antagonism  of 
the  statutory  requirement  that  each  lot 
should  bear  its  share  of  the  expense  accord- 
ing to  benefits  received.  Re  Third,  Fourth, 
&  Fifth  Avenues,  49  Wash.  109,  94  Pac. 
1075,  modified  on  rehearing  upon  other 
grounds  in  49  Wash.  119,  95  Pac.  862. 

And  it  was  held  in  Boylston  Market  Asso. 
V.  Boston,  113  Mass.  528,  that  the  board 
having  the  improvement  in  charge  could  not 
authorize  one  of  its  members  to  bind  the 
city  by  a  contract  with  a  property  owner 
providing  that  he  was  to  be  released  from 
assessment  in  consideration  of  his  accept- 
ance of  a  certain  sum  as  damages  for  the 
taking  of  property  for  a  street  improve- 
ment. While  the  court  was  not  called  upon 
to  decide  whether  such  a  contract  could  be 
made  in  any  event  by  the  city,  it  is  to  be 
noted  that  the  court  said  that  a  special  tax 
for  street  improvements,  though  special  and 
local  in  its  character,  must  nevertheless  be 
assessed  upon  all  the  streets  so  benefited 
and  liable  to  be  assessed,  in  such  a  manner 
that  each  would  bear  its  just  proportion 
and  no  more. 

But  see  Shelby  v.  Burlington,  125  Iowa, 
343,  101  N.  W.  101,  holding  that  a  tax- 
payer, especially  one  who  knew  the  cir- 
cumstances in  the  beginning  and  did  not 
object,  cannot,  after  the  completion  of  the 
work,  assail  the  city's  contract  made  in  con- 
sideration of  the  waiver  of  damages  by 
abutters,  to  pay  the  greater  portion  of  the 
cost  of  the  street  improvement  from  the 
general  fund.  It  was  objected  by  the  tax- 
payer, among  other  things,  that  the  city 
nad  met  the  expense  of  certain  other  street 
improvements  by  special  assessments  upon 
property  benefited,  and  that  it  was  there- 
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Ellis,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  for  breach  of 
contract.  The  court  sustained  a  demurrer 
to  the  complaint  upon  the  ground  that  it 
failed  to  state  a  cause  of  action.  The 
plaintiff  electing  to  stand  upon  its  com- 
plaint j  the  court  entered  a  judgment  dis- 
missing the  action  with  costs.  The  plain- 
tiff has  appealed. 

The  complaint  in  substance  alleges  that 
the  defendant,  by  ordinance  No.  13,513,  au- 
thorized its  board  of  public  works  to  make 
a  contract  with  the  owners  of  certain  lots 
and  parcels  of  land  abutting  upon  that  por- 
tion of  Third  avenue  and  Third  avenue  pro- 
duced, from  the  north  line  of  Pine  street 
to  the  south   line  of  Virginia  street,  and 


that  portion  of  Stewart  and  Olive  streets 
lying  between  the  easterly  line  of  Second 
avenue  and  the  westerly  line  of  Fourth 
avenue.  A  copy  of  the  contract  is  at- 
tached to  and  made  a  part  of  the  com- 
plaint. It  recites,  by  way  of  preamble, 
that  it  is  deemed  necessary  by  the  city 
and  the  contracting  property  owners  that 
Third  avenue  within  the  above-mentioned 
limits  be  widened  and  extended  to  a  90- 
foot  street  by  adding  12  feet  in  width  on 
each  side  from  the  north  line  of  Pine  tu 
the  south  line  of  Stewart  streets,  and  tak- 
ing a  strip  90  feet  in  width  as  an  exten- 
sion of  Third  avenue  from  the  north  line 
of  Stewart  to  the  south  line  of  Virginia 
street,  and  that  the  same,  together  with 
the  portions  of  Stewart  and  Olive  streets 


fore  committed  to  that  policy;  and  further 
tliat  such  taxpayer,  who  owned  land  on  an- 
other street,  should  not  be  compelled  to  pay 
special  assessments  for  the  improvement 
of  that  street,  and  also  to  submit  to  the 
payment  from  the  general  fund  to  which 
he  had  contributed  by  taxation,  of  the  ex- 
pense of  the  improvement  of  the  street  to 
which  the  objection  related.  But  the  court 
said  it  appeared  neither  that  the  objecting 
taxpayer  had  ever  paid  special  assessments, 
nor  that  he  ever  would,  and  that  this  ob- 
jection was  therefore  untenable. 


— ^where    contract   yields   substantial    com- 
pensation. 

The  Massachusetts  supreme  court  holds 
that  a  contract  of  this  nature  with  b,  city  is 
not  to  be  avoided  so  long  as  it  operates  to 
yield  to  the  city  the  equivalent  of  what  it 
would  obtain  by  an  assessment  in  the  usual 
course,  saying  that,  "if  it  does  get  such  an 
equivalent,  the  town  or  city  is  not  injured, 
and  the  landowners  with  whom  no  such 
agreements  are  made  are  not  injured,  for 
they  are  assessed  no  more  than  their  rat|t- 
ble  proportion  of  the  cost  of  the  improve- 
ment, and  the  aggregate  of  that  cost  is  re- 
duced by  the  relief  of  the  land  damages  of 
the  owners  by  whom  such  agreements  are 
made,  which  land  damages  would  otherwise 
be  included  in  the  cost  of  the  improvement." 
Atkinson  v.  Newton,  169  Mass.  240,  47  N. 
E.  1029,  holding  that  an  assessment  was 
not  invalidated  oy  an  agreement  by  which 
landowners  released  the  damages  caused  by 
the  taking  of  their  land,  and  undertook  to 
pay  one  third  of  the  cost  of  the  construc- 
tion of  the  improvement,"  being  credited, 
however,  with  the  betterments  assessed  on 
land  of  those  abutters  who  do  not  sign  this 
proposal,"  and  further  to  save  the  city 
harmless  from  damages  which  any  owner 
who  did  not  sign  the  offer  might  recover, 
''upon  being  subrogated  to  and  credited 
with  the  betterments  assessed  or  to  be  as- 
sessed by  said  city  on  such  owners  re- 
spectively," the  city  agreeing  to  asBume 
such  betterment  assessments. 
41  L.R.A.(N.S.) 


When  question  arises  between  owner  of  ex- 
empted land  and  municipality. 

Where  there  is  no  objection  by  third 
persons,  and  the  contest  is  purely  between 
the  city  and  the  owner  of  land  covered  by 
the  exemption  contract,  it  is  held  in  most 
instances  that  the  contract  is  void,  and 
therefore  not  binding  on  the  city.  When 
the  question  is  raised  in  this  way,  it  square- 
ly raises  the  query  whether  the  contract  is 
ultra  vires. 

Thus,  upon  the  question  being  so  raised, 
it  was  held  that,  unless  expressly  author- 
ized, a  city  has  no  power  to  except  lots  in 
a  platted  addition  from  future  assessments 
for  extending  or  widening  the  street  therein 
dedicated.  Vrana  v.  St.  Louis,  164  Mo.  140, 
64  S.  W.  180.  In  this  case  the  court  said: 
"One  of  the  prime  governmental  duties  im- 
posed upon  the  city  of  St.  Louis  is  to  pro- 
vide reasonable  highways  for  the  public  of 
said  city,  and,  as  compensation  for  private 
property  taken  for  public  use  is  required  to 
be  made  out  of  public  funds  only  so  far  as 
the  public  generally  is  found  benefited,  and 
the  remainder  is  required  to  be  provided  by 
local  assessments  against  private  property 
especially  benefited,  the  city  would  put  it 
out  of  its  power  to  perform  its  obligation 
if  it  were  allowed  to  exempt  private  prop- 
erty from  such  assessments.  If  it  could 
exempt  one  man's  property,  it  might  a 
dozen,  and  thus  it  might  find  itself  unable 
to  find  property  sufficient,  and  not  exempt- 
ed, out  of  which  to  pay  for  necessary  im- 
provements, or  be  driven  to  taxing  a  part 
of  the  property  owners  far  in  excess  of  any 
fair  benefit  to  their  property,  a  practice  not 
to  be  countenanced."  This  case  cites  with 
approval  St.  Louis  v.  Meier,  77  Mo.  13.  The 
Vrana  Case  was  followed  in  Rackliffe  t. 
Duncan,  130  Mo.  App.  695,  108  S.  W.  1110. 

So,  a  condition  in  a  grant  of  land  for  a 
street,  which  provides  that  the  remaining 
lands  of  the  grantor  shall  not  be  subjected 
to  assessment  for  the  extention  or  main- 
tenance of  the  street,  is  ultra  vires  and 
void,  in  that,  among  other  things,  it  tends 
to  bind  the  discretionary  judgment  of  future 
councils  and  governing  bodies  of  the  mu- 
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Above  mentioned,  be  graded  to  the  ele- 
vations establiBhed  in  ordiniVPce  No.  13,- 
^13;  that  the  city  intends  to  immediately 
begin  condemnation  proceedings  to  fix  the 
damages  caused  to  abutting  property;  that 
the  district  is  intended  to  constitute  a 
part  of  a  much  larger  district,  the  lines 
of  which  are  also  given;  that  it  is  the  de- 
sire of  the  contracting  property  owners  at 
their  own  expense  to  remove  the  dirt  nec- 
essary U>  be  moved  in  making  the  regrade 
as  soon  as  possible,  to  avoid  the  delay  at- 
tendant upon  the  larger  improvement.  It 
is  then  agreed  that  the  city,  upon  a  75  per 
cent  majority  petition,  shall  establish  by 
ordinance  the  larger  improvement  district, 
and  instruct  the  corporation  counsel  to 
immediately  institute  condemnation  pro- 
ceedings for  the  taking  of  the  necessary 
property  and  to  fix  the  damages  caused  by 
the  change  in  grades;  that  the  condemna- 
tion district  shall  include  all  of  the  prop- 
erty  owned    by    the    contracting    property 


I  owners;  that  in  the  condemnation  proceed- 
ings an  award  of  $1  shall  be  made  by  the 
jury  in  favor  of  each  contracting  property 
owner  as  compensation  for  the  property 
taken  and  for  the  damages  caused  by  the 
change  of  grades;  that  the  property  of  the 
contracting  owners  abutting  on  Third 
avenue.  Third  avenue  produced,  Stewart 
and  Olive  streets  within  the  above-men- 
tioned limits,  ''shall  be  eliminated  from 
any  assessment  to  pay  for  the  removal  of 
earth  in  accomplishing  the  regrade  of  said 
streets  and  avenues"  (with  certain  imma 
terial  exceptions) ;  that  the  contracting 
property  owners  are  granted  the  privilege 
of  removing  earth  necessary  to  be  removed 
in  grading  the  portions  of  the  streets  in 
question  at  their  own  expense,  and  with- 
out expense  to  the  city  or  the  remaining 
portion  of  the  proposed  improvement  dis- 
trict; that  the  contracting  property  owners 
bind   themselves,   their   heirs  and   assigns, 

i  to  accept  an  award  of  $1  as  full  compen- 


nicipality.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Oglesby,  165  Ind.  642,  76  N.  E.  166. 

And  a  city  has  no  power  to  accept  a  con- 
dition in  a  dedication  of  streets  in  a  platted 
tract,  that  the  lots  shall  not  be  subject  to 
assessment  for  improving  the  streets  unless 
a  certain  proportion  of  the  abutters  shall 
consent  thereto;  and  therefore  th^  condition 
is  void  though  the  dedication  remains  op- 
erative. Richards  v.  Cincinnati,  31  Ohio 
St.  506. 

In  Gilbert  ▼.  New  Haven,  40  Conn.  102, 
the  court  strongly  intimated  that  if  the 
question  had  been  presented,  it  would  have 
held  that  a  common  council  had  no  right 
to  make  a  contract  providing  that,  in  con- 
sideration of  the  opening  and  grading  by  a 
landowner  of  certain  streets  without  ex- 
pense to  the  city,  he  should  not  be  called 
upon  to  pay  assessments  in  the  future,  when 
the  streets  should  be  laid  out.  The  prin- 
cipal reason  for  the  court's  objections  to 
such  a  contract  was  that  a  common  council 
could  not  bind  future  governments  and 
their  officers,  especially  in  view  of  the  enact- 
ment of  a  new  charter  since  the  making  of 
the  contract. 

But  the  Michigan  supreme  court  holds 
that  a  city  council's  contract  to  exempt  from 
assessments  for  sewer  construction  remain- 
ing marsh  lands  of  the  grantor  of  a  part  of 
the  right  of  way  for  the  sewer  is  not  ultra 
vires,  nor  subject  to  the  objection  that  the 
power  to  make  it  resides  elsewhere  than  in 
the  council,  where  such  council  is  author- 
ized to  purchase  land  for  the  improvement 
and  fix  the  compensation  and  also  to  fix 
the  assessment  for  the  improvement.  Coit 
V.  Grand  Rapids,  115  Mich.  493,  73  N. 
W.  811. 

However,  the  Michigan  court  held  that  a 
contract  that  land  granted  for  streets 
should  revert  to  the  grantor  if  any  assess- 
ment for  further  extensions  should  in  the 
future  be  made  against  his  remaining  lands 
41  L.R.A.(N.S.) 


was  void  as  an  attempt  to  barter  away  the 
power  of  eminent  domain.  Leggett  v.  De- 
troit, 137  Mich.  247,  100  N.  W.  566,  dis- 
tinguishing Coit  V.  Grand  Rapids,  supra. 

But,  in  a  later  case,  the  Michigan  su- 
preme court  merely  stated  that  the  city 
nad  power  to  make  an  agreement  not  to 
levy  special  assessments  against  the  grantor 
of  lands  for  the  construction  of  a  boulevard. 
Scovel  V.  Detroit,  359  Mich.  95,  123  N.  W. 
569,  citing  Coit  y.  Grand  Rapids,  supra. 

In  special  circumstancea. 

It  is  held  in  Dempster  v.  Chicago,  175 
111.  278,  51  N.  E.  710,  that  one  may  have 
relief  from  an  assessment  for  a  sewer  laid 
upon  his  land,  where  the  city  has  repudiated 
its  prior  agreement  to  condemn  the  locus 
of  the  sewer  for  a  street,  and  thus  enable 
the  landowner  to  use  the  money  to  pay  the 
assessment,  he  having  withdrawn  his  objec- 
tion previously  filed  against  the  assessment 
in  consideration  of  the  agreement  for  con- 
.demnation. 

It  was  held  by  the  Nebraska  supreme 
court  that  lots  upon  a  street  encircling  a 
park  were  not  subject  to  assessment  for 
sidewalk  improvements  where  the  land  con- 
stituting the  street  and  park  was  conveyed 
to  the  city  upon  the  condition  that  the  city 
lay  out,  improve,  and  forever  keep  in  re- 
pair the  street  at  its  own  expense.  Browne 
V.  Palmer,  68  Neb.  287,  92  N.  W.  315. 
There  is  nothing  in  this  case  to  indicate 
that  any  objection  was  made  to  the  validity 
of  this  contract  upon  the  ground  that  it  was 
not  within  the  power  of  the  city.  Indeed, 
the  language  of  the  opinion  points  to  bat 
two  objections,  namely,  that  the  condition 
in  the  deed  did  not  include  sidewalk  im- 
provements, and  that  the  condition  could 
not  be  asserted  by  a  purchaser  of  lots  from 
the  grantor  of  the  tract,  L.  A.  W. 
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sation  and  damages,  and  agree  to  remove 
all  of  the  earth  neoessaiy  to  be  removed 
in  grading  the  streets  in  question  at  their 
own  expense,  between  May  1,  1906,  and 
Maj  1,  1007.  The  complaint  then  alleges 
plaintiff's  ownership  of  one  of  the  lots  in- 
cluded in  the  contract;  that  it  has  a  cor- 
responding interest  in  the  contract;  that 
the  plaintiff  and  all  of  the  contracting 
property  owners  fully  complied  with  all 
of  the  terms  and  conditions,  and  performed 
and  executed  the  contract  in  time  and  man- 
ner as  therein  provided;  that  the  defendant, 
upon  a  76  per  cent  majority  petition  there- 
for, by  ordinance  established  the  large  im- 
provement district  mentioned  in  the  con- 
tract, including  therein  the  property  of  the 
contracting  owners,  and  instituted  condem- 
nation proceedings  to  fix  the  compensation 
for  taking  of  property  and  damages  for 
change  in  grades. 

As  a  first  breach  of  the  contract,  it  is 
alleged  that  the  defendant  wholly  failed  to 
carry  out  its  agreement,  in  that  no  valid 
judgment  or  award  was  caused  to  be  made 
in  favor  of  the  plaintiff,  and  that,  had  the 
award  as  provided  in  the  contract  been 
made,  the  property  of  the  plaintiff  would 
have  been  relieved,  under  the  laws  of  the 
state,  from  any  assessments  for  benefits 
made  by  the  eminent  domain  commission 
under  supplemental  proceedings  creating 
an  assessment  roll.  As  a  second  breach, 
it  is  alleged  in  effect  that  the  defendant 
wholly  failed  to  carry  out  its  agreement, 
in  that  the  property  of  the  plaintiff  was  not 
eliminated  from  the  assessment  to  pay  for 
removal  of  earth  in  accomplishing  the  re- 
grades,  and  the  defendant  never  appropri- 
ated anything  from  its  general  fund  in 
cancelation  of  its  assessment  on  appel- 
lant's property.  It  is  alleged  that  these 
breaches  occurred  January  20,  1911.  It 
is  then  alleged  that  the  plaintiff  and  its 
predecessors,  relying  upon  the  contract, 
graded  the  streets  abutting  on  its  lot  to 
the  established  grade,  without  expense  to 
the  defendant,  and  at  a  cost  to  plaintiff  of 
$2,500,  and  permitted  the  defendant  to 
take  a  12-foot  strip  from  the  lot,  to  be 
used  by  the  defendant  for  a  street,  which 
strip  was  of  a  value  of  f4,000,  and  for 
which  the  plaintiff  has  received  no  com- 
pensation; and  that  the  plaintiff  has  been 
compelled  to  pay  an  assessment  growing 
out  of  the  condemnation  proceedings 
amounting  to  $7,500,  which  the  defend- 
ant agreed  to  pay  in  consideration  of  the 
plaintiff's  grading  the  streets  abutting  on 
its  lot  and  permitting  the  defendant  to  take 
the  12-foot  jBtrip  without  compensation. 
It  is  alleged  that  the  $2,500  was  expended 
in  1908,  that  the  12-foot  strip  was  taken 
in  1909,  and  the  $7,500  was  paid  in  Jan- 
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uary,  1911;  that  a  claim  for  these  ex- 
penditures and  the  value  of  the  strip  taken 
was,  on  January  20,  1911,  filed  with  the 
proper  oflScers  of  the  defendant,  and  was 
rejected.  The  prayer  is  for  $15,000  dam- 
ages and  for  costs. 

Whether  or  not  the  complaint  states  a 
cause  of  action  is  obviously  dependent  up- 
on whether  or  not  the  contract  pleaded  was 
a  valid  contract.  It  is  clear  that  the  con- 
tract contemplated  an  exemption  of  the 
appellant's  property  from  any  assessment 
either  to  pay  for  the  improvement  or  to 
pay  damages  awarded  in  the  condemnation 
proceeding,  notwithstanding  the  fact  that 
the  property  and  streets  involved  were  in- 
cluded in  the  improvement  district.  The 
exemption  from  assessment  in  the  condem- 
nation proceedings  was  to  be  assured  by  an 
agreed  verdict  of  $1  as  damages  in  favor 
of  the  appellant  in  the  condemnation  suit, 
thus  avoiding  any  assessment  for  benefits. 
The  consideration  for  these  exemptions  was 
that  the  plaintiff  grade  the  abutting  streets 
and  surrender  the  12-foot  strip  for  street 
purposes.  An  almost  identical  contract 
based  upon  the  same  ordinance.  No.  13,513 
(as  shown  by  the  record  in  that  case),  was 
involved  in,  and  respondent  contends  was 
in  effect  held  invalid  in,  Re  Third,  Fourth, 
&  Fifth  Avenues,  49  Wash.  109,  94  Pac. 
1075.  That  case  arose  upon  appeal  from 
a  judgment  confirming  an  assessment  roll 
for  widening  by  12  feet  on  each  side  the 
streets  mentioned.  It  apparently  involved 
the  same  district  as  the  larger  proposed 
district  mentioned  in  the  contract  here  in 
question.  It  was  there  held  that  the  por- 
tion of  the  condemnation  judgment  entered 
by  reason  of  the  agreement  ordinance  was 
void,  because  the  agreement  ordinance  it- 
self was  void,  and  the  court  was  therefore 
without  jurisdiction  to  enter  the  condemna- 
tion judgment.  The  court  said:  "The 
proceeding  was  based  upon  a  plan  not  au- 
thorized by  the  law,  and  in  direct  violation 
of  the  statutory  requirement  that  a  jury 
shall  determine  all  the  damages  after  con- 
sidering also  the  benefits,  thus  making  it 
impossible  for  the  city  to  agree  with  cer- 
tain property  holders  that  their  property 
is  not  benefited  in  excess  of  damages,  and 
that  it  is  therefore  exempt  from  assess- 
ment." This  language  can  mean  nothing 
else  than  that  the  contract,  based  upon  the 
void  agreement  ordinance,  was,  at  least 
as  to  the  things  therein  undertaken  to  be 
performed  by  the  city,  ultra  vires  and  void. 
The  appellant  contends  that  the  decision 
in  that  case  merely  means  that  the  city 
council  could  not  usurp  the  functions  of 
court  and  jury,  and  that  the  assessment 
payers  would  not  be  bound  by  its  attempt 
to  do  so,  but  that  this  would  not  invalidate 
50 
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the  contract  as  between  the  city  and  the 
private  contracting  parties.  It  is  argued 
that  the  contract  cannot  be  ultra  vires  as 
between  the  appellant  and  the  city,  be- 
cause the  city  has  the  right  to  acquire 
land  for  street  purposes  either  by  private 
contact  or  by  condemnation.  It  may  be  ad- 
mitted that  the  city  might  acquire  land 
for  street  purposes  by  private  contract,  but 
it  does  not  follow  that  the  contract  here 
involved  was  valid  even  as  between  the 
parties.  The  purpose  and  subject-matter 
of  the  contract  was  not  in  contemplation 
of  either  of  the  parties,  merely  the  purchase 
of  land  for  street  purposes.  That  was  only 
an  incident  to  the  main  intent.  The  re- 
citals of  its  preamble  show  that  the  con- 
tract contemplated  the  formation  of  a 
larger  improvement  district  of  which  the 
district  covered  by  the  contract  should 
form  a  part,  but  should  be  exempted  from 
assessment,  and  that  this  part  of  the 
larger  district  might  be  improved  in  ad- 
vance of  the  remainder.  This  was  the 
dominant,  if  not  the  sole,  inducement  to 
the  contract  on  both  sides.  The  real  con- 
sideration of  the  contract  moving  to  the 
appellant  was  the  formation  of  the  larger 
district,  the  securing  by  the  city  of  the 
other  lands  necessary  to  widen  streets 
therein  by  condemnation,  and  the  exemp- 
tion of  the  appellant's  property  from  as- 
sessment for  that  purpose  or  for  any  pur- 
pose in  connection  with  the  improvement. 
The  invalid  purposes  were  so  interwoven 
with  the  supposed  valid  purpose  of  the  city 
to  acquire  the  12-foot  strip  from  the  appel- 
lant by  private  contract  as  to  render  the 
whole  contract  void  and  unenforceable. 
"An  illegal  agreement  will  not  be  enforced, 
and  hence  is  not  a  contract  according  to 
the  definition  of  a  contract.  The  illegality 
may  be  found  in  the  matter  of  the  consid- 
eration or  of  the  promise  as  expressed  in 
the  agreement,  or  it  may  be  found  in  the 
purpose  to  which  the  agreement,  although 
legal  in  expression,  is  applied.  In  either 
case  the  agreement  is  void."    9  Cyc.  465. 

This  was  not  merely  the  exercise  of  a 
valid  power  in  an  invalid  way.  The  dom- 
inant purpose  of  the  contract  was  invalid 
and  beyond  the  power  of  the  city  to  accom- 
plish in  any  way.  It  was  against  public 
policy  and  in  fraud  of  the  rights  of  other 
persons  in  the  improvement  district.  The 
contract  was  therefore  ultra  vires  and  void 
for  any  purpose.  Herein  lies  the  distinc- 
tion between  this  case  and  the  decisions 
of  this  court  chiefly  relied  upon  by  the  ap- 
pellant. In  Criswell  v.  Everett  School 
Dist.  No.  24,  34  Wash.  420,  76  Pac.  984, 
the  board  had  the  unquestioned  power  to 
make  the  contract  for  the  building  of  a 
Bchoolhouse  with  all  of  its  provisions.  It 
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was  contended  that  the  contract  was  void 
because  of  an  alleged  failure  to  advertise 
for  bids  as  required  by  statute.  It  was 
held  that  the  statute  was  sufficiently  com- 
plied with  and  the  contract  was  therefore 
valid.  But  it  was  there  stated  that,  bad 
the  contract  been  ultra  vires,  there  could 
have  been  no  recovery,  either  upon  the  con- 
tract or  upon  the  quantum  meruit.  It  was 
held,  however,  that  on  account  of  fraud 
of  the  contractor,  he  could  onlv  recover 
the  reasonable  value  of  the  building. 

In  Green  v.  Okanogan  County,  60  Wash. 
309,  111  Pac.  226,  the  contract  for  build- 
ing a  bridge  was  one  which  the  county 
commissioners  had  the  power  to  make,  but 
it  was  let  without  calling  for  a  competitive 
bids  as  required  by  statute.  The  contract 
was  therefore  held  void.  It  was  argued 
that  the  contracting  parties  were  liable 
to  a  return  of  the  money  directed  to  be 
paid  out  by  the  board,  and  received  by  the 
persons  building  the  bridge.  The  court,  fol- 
lowing the  rule  laid  down  in  the  Criswell 
Case  and  in  Chapman  v.  Douglas  County, 
107  U.  S.  348,  27  L.  ed.  378,  2  Sup.  Ct. 
Rep.  62,  said:  "While  this  may  be  true 
in  some  jurisdictions,  this  court  has  adopt- 
ed the  more  equitable  doctrine  of  allowing 
the  parties,  where  the  contract  if  entered 
into  in  conformity  with  the  statutes  would 
not  have  been  unlawful,  to  retain  from  the 
moneys  received  by  them  a  sum  equivalent 
to  the  reasonable  value  of  the  property  the 
county  acquires  and  retains  in  virtue  of  the 
execution  of  the  void  contract." 

In  Chapman  v.  Douglas  County,  supra, 
also  cited  by  appellant,  the  contract  was 
for  the  purchase  of  land  for  a  county  poor 
farm.  The  county  had  the  statutory  power 
to  make  the  purchase,  but  was  limited  by 
statute  to  a  payment  in  cash,  or  to  the 
levy  of  an  annual  tax  to  create  a  fund 
for  payment.  The  county  made  one  pay- 
ment in  cash  and  gave  notes  for  deferred 
payments  secured  by  mortgage.  The  court 
said:  "The  purchase  itself,  as  we  have 
seen,  was  expressly  authorized.  The  agree- 
ment for  definite  times  of  payment  and  for 
security  alone  was  not  authorized.  It  was 
not  illegal  in  the  sense  of  being  prohibited 
as  an  ofifense;  the  power  in  that  form  was 
simply  withheld.  The  policy  of  the  law 
extends  no  further  than  merely  to  defeat 
what  it  does  not  permit,  and  imposes  upon 
the  parties  no  penalty."  It  was  therefore 
held  that  the  county  should  either  pay  for 
the  land  within  a  reasonable  time,  or  re- 
convey   it. 

The  same  principle  that  there  may  be  a 
recovery  on  the  quantum  meruit  or  a  re- 
turn of  the  consideration  of  an  illegal  con- 
tract, if  the  illegality  relates  not  to  the 
substance  of  the  contract,  but  only  to  the 
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specific  mode  of  perfonnanoe,  mns  through 
nearly  all  of  the  casee  cited  by  the  appel- 
lant where  a  municipal  corporation  waa 
concerned.  But  in  the  case  before  us  the 
illegality  related  to  the  very  substance  of 
the  contract.  There  was  an  absolute  want 
of  power  to  make  such  a  contract.  It 
seems  to  us  that  the  case  falls  squarely 
within  the  rule  laid  down  in  State  v.  Pull- 
man, 23  Wash.  583,  83  Am.  St.  Rep.  836, 
03  Pac.  265,  wherein  the  distinction  which 
we  have  noted  is  clearly  recognized.  There 
the  contract  was  held  void  because  abso- 
lutely unauthorized  except  by  the  assent 
of  three  fifths  of  the  voters  of  the  town, 
which  assent  was  not  procured.  This  court 
said:  "It  is  claimed,  however,  by  the  ap- 
pellant, that,  having  received  the  benefits 
of  the  contract  which  the  city  entered  into, 
it  ought  to  be  estopped  from  denying  its 
validity;  also,  that  it  had  ratified  the  con- 
tract by  receiving  the  benefits.  It  is  well 
established  that  the  power  to  ratify  is 
coextensive  only  with  the  power  to  con- 
tract, and  that  an  act  which  was  illegal 
for  want  of  authority  on  the  part  of  the 
contracting  powers  cannot  be  ratified.  There 
has  been  a  conflict  of  opinion  on'  some 
branches  of  this  question,  but  an  investi- 
gation of  the  authorities  will  show,  we 
think,  that  where  courts  have  estopped 
municipalities  from  interposing  the  plea  of 
ultra  vires,  and  from  escaping  the  respon- 
sibility of  their  acts,  it  has  been  where 
there  has  been  a  defect  in  the  execution  of 
the  contracts,  as  in  the  issuance  of  bonds, 
etc.,  and  not  where  there  has  been  an  abso- 
lute want  of  power  on  the  part  of  the  mu- 
nicipality to  contract.  The  most  of  the 
eases  cited  by  the  appellant,  as  we  indi- 
cated before,  were  cases  of  private  corpora- 
tions. The  appellant  cites  Hitchcock  v. 
Galveston,  96  U.  S.  341,  24  L.  ed.  659,  in 
support  of  its  contention.  This  is  a  case 
which  falls  within  the  rule  announced 
above,  and  the  city  was  proceeding  within 
its  powers,  but  in  an  irregular  manner." 
The  same  distinction  is  also  made  in 
State  ex  rel.  Spring  Water  Oo.  v.  Monroe, 

40  Wash.  545,  82  Pac.  888,  and  is  recog- 
nized in  Franklin  County  y.  Carstens,  68 
Wash.  176,  122  Pac.  999.  Judge  Dillon, 
after  stating  the  reasons  and  necessity  of 
this  rule,  says:  "It  results  from  this 
doctrine  that  contracts  not  authorized  by 
the  charter  or  by  other  legislative  act, 
that  is,  not  within  the  scope  of  the  powers 
of  the  corporation  under  any  circumstances, 
are  void,  and  in  actions  thereon  the  cor- 
poration may  successfully  interpose  the 
plea  of  ultra  vires,  setting  up  as  a  defense 
its  own  want  of  power  under  its  charter 
or  constituent  statute  'to  enter  into  the 
contract.     In  favor  of  bona  fide  holders  of 
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negotiable  securities,  the  corporation  may 
be  estopped  to  avail  itself  of  irregularities 
in  the  exercise  of  power  conferred;  but  it 
may  always  show  that  under  no  circum- 
stances had  the  corporation  power  to  make 
a  contract  of  the  character  in  question." 
2  Dill.  Mun.  Corp.  5th  ed.  §  791. 

The  appellant  here  rested  its  action  sole- 
ly upon  the  contract  and  demanded  dam- 
ages for  its  breach.  The  complaint  showed 
upon  its  face  that  the  contract  sued  upon 
was  ultra  vires  in  the  absolute  sense  that 
it  was  beyond  the  power  of  the  city  to  enter 
into  in  any  manner.  The  demurrer  was 
properly  sustained.  The  appellant  refused 
to  amend  or  ask  for  any  other  form  of  re- 
lief.    The  action  was  properly  dismissed. 

Whether,  in  view  of  the  fact  that  the 
contract  was  void  and  neither  party  ac- 
quired any  rights  thereunder,  the  appellant 
might  maintain  an  action  for  the  posses- 
sion of  the  12-foot  strip,  we  do  not  decide. 
That  issue  is  not  presented  by  the  com- 
plaint. 

The  judgment  is  affirmed. 

Meant,  Crow,  and  Fullerton,  JJ.,  eon- 
cur. 

Petition  for  rehearing  denied. 


CAIilFORNIA  SUPIUBME  COURT. 
(In  Banc.) 

NAVAJO  COUNTY  BANK,  Appt., 

V. 

A.  O.  DOLSON  et  al.,  Respta. 
(---  Cal.  — ,  126  Pac.  153.) 

Conflict  of  laws  —  negotiability  of  note. 

1.  Whether  or  not  a  note  is  negotiable  is 
determined  by  the  law  of  the  place  where 
it  is  made,  and  not  by  that  of  the  forum. 

Bills  and  notes  —  negotiation  by  mall 
—place  of  contract. 

2.  The  mailing  in  one  state  of  a  note  to 
a  bank  in  another  state,  for  negotiation  and 
acceptance,  renders  the  bank's  place  of  busi- 
ness the  place  of  contract,  when  it  accepts 
the  note  and  advances  the  money  upon  it; 
especially  if  it  is  dated  there. 

Note. —  As  to  effect  on  negotiability  of 
provision  permitting  extension  of  time,  see 
notes  to  Anniston  Loan  &  T.  Co.  v.  Stick- 
ney,  31  L.R.A.  234;  First  Nat.  Bank  v.  But- 
tery, 16  L.RJL(N.S.)  878;  and  Rossville 
State  Bank  v.  Heslet,  33  L.R.A.(N.S.)  738. 
As  to  conflict  of  laws  ieith  respect  to  mat- 
ters relating  distinctively  to  negotiable 
gaper,  see  notes  to  Spies  v.  National  City 
Eank,  61  L.R.A.  193,  and  Sykes  v.  Citizens' 
Nat.  Bank,  19  L.R.A.(N.S.)  666. 
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Same  —  negotiability  *  effect  of  stat- 
ute. 

3.  Statutory  provisions  that  the  nego- 
tiability of  a  note  shall  not  be  affected  by 
waiver  of  provisions  of  law  intended  for  the 
protection  of  the  obligor,  or  by  provisions 
for  attorneys'  fees,  are  not  repealed  by  a 
subsequent  statute  defining  a  negotiable 
promissory  note  as  an  unconditional  prom- 
ise in  writing  to  pay  at  a  fixed  or  determi- 
nable future  time  a  sum  certain  in  money. 

Same  —  provision  for  extension  of  pay* 
mcnt  —  effect. 

4.  The  negotiability  of  a  note  is  not  de- 
stroyed by  a  provision  that,  after  maturity, 
the  'makers  or  either  of  them  may  extend 
the  note  from  time  to  time  without  the 
knowledge  or  consent  of  the  others,  and 
after  such  extension  the  liability  of  all  par- 
ties shall  remain  the  same  as  if  no  exten- 
sion had  been  made. 

(August  7,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
.  the  Superior  Court  for  Los  Angeles 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  amount  due  on  a 
promissory   note.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  J.  Parsons  and  U.  T.  Olot- 
felter,  for  appellant: 

The  defendants,  signing  this  note  in  Cali- 
fornia to  give  it  credit,  made  themselves 
liable  under  the  laws  of  California  as  guar- 
antors, and  the  court  was  wrong  in  holding 
the  contract  to  be  an  Arizona  contracts 

Cobum  ▼.  Brooks,  78  Cal.  443,  21  Pac. 
2;  First  Nat.  Bank  ▼.  Babcock,  94  Cal.  96, 
28  Am.  St.  Rep.  94,  29  Pac.  415;  Rogers 
V.  Schulenburg,  111  Cal.  281,  43  Pac.  899. 

The  contract  was  either  a  California  con- 
tract or  a  Kentucky  contract,  and  in  either 
case  the  parties  were  guarantors,  and  not 
entitled  to  have  the  note  presented  for 
pa^onent  and  to  have  notice  of  dishonor. 

Richardson  v.  Flournoy,  7  J.  J.  Marsh. 
155;  Levi  v.  Mendell,  1  Duv.  77;  Arnold  v. 
Bryant,  8  Bush,  668. 

The  depositing  of  a  note  in  a  postoflloe, 
addressed  to  the  payee,  with  his  assent, 
was  sufficient  delivery  thereof. 

Dan.  Neg.  Inst.  §  67;  Barrett  v.  Dodge, 
16  R.  I.  740,  27  Am.  St.  Rep.  777,  19  Atl. 
530;  Ivey  v.  Kern  County  Land  Co.  115 
Cal.  196,  46  Pac.  926;  Bank  of  Yolo  v. 
Sperry  Flour  Co.  141  Cal.  314,  65  L.R.A. 
90,  74  Pac.  866;  Loud  v.  Collins,  12  Qal. 
App.  786,  108  Pac.  880. 

Provisions  in  a  note  as  to  extension  of 
time  of  payment  render  the  paper  non- 
negotiable. 

Coffin  V.  Spencer,  39  Fed.  262;  Glidden 
V.  Henry,  104  Ind.  278,  64  Am.  Rep.  316, 
1  N.  E.  369;  Oyler  v.  McMurray,  7  Ind. 
App.  645,  34  N.  E.  1004;  Woodbury  v. 
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Roberts,  59  Iowa,  348,  44  Am.  Rep.  685, 
13  N.  W.  312;  Smith  v.  Van  Blarcom,  45 
Mich.  371,  8  N.  W.  90;  Second  Nat.  Bank 
V.  Wheeler,  75  Mich.  546,  42  N.  W.  963; 
Citizens'  Nat  Bank  v.  PioUet,  126  Pa.  194, 
4  LJI.A.  190,  12  Am.  St.  Rep.  860,  17  Atl. 
603;  Miller  v.  Page,  56  Iowa,  96,  41  Am. 
Rep.  82,  8  N.  W.  799. 
•  Mr.  J.  N.  O.  Rech,  for  respondents: 

The  time  of  payment  is  certain  if  the 
date  upon  which  the  holder  can  demand 
payment  is  fixed,  and  a  stipulation  relating 
to  an  extension  of  time  after  maturity  does 
not  affect  its  negotiability. 

Cunningham  v.  McDonald,  98  Tex.  316, 
83  S.  W.  372;  Dan.  Neg.  Inst.  §  43;  Na- 
tional Bank  v.  Kenney,  98  Tex.  293,  83  S. 
W.  368,  36  Tex.  Civ.  App.  434,  80  S.  W. 
555;  Farmer  v.  Bank  of  Graettinger,  130 
Iowa,  469,  107  N.  W.  170;  City  Nat  Bank 
V.  Goodloe-McClelland  Commission  Co.  93 
Mo.  App.   123. 

If  a  promissory  note  is  made  payable  at 
a  particular  place,  the  parties  will  be  pre- 
sumed to  have  adopted  the  law  of  that 
place,  and  the  note  is  to  be  treated  in  all 
respects  as  if  made  there,  without  regard 
to  the  place  where  it  is  signed,  dated,  or 
delivered. 

McAllister  v.  Smith,  17  111.  329,  65  Am. 
Dec.  651;  Ball  v.  Consolidated  Franklinite 
Co.  32  N.  J.  L.  102;  Minor,  Confl.  L.  394; 
2  Am.  &  Eng.  Enc.  Law,  330;  1  Dan.  Neg. 
Inst.  724;  Jewell  v.  Wright,  30  N.  Y.  259, 
86  Am.  Dec.  372;  Bell  v.  Packard,  69  Me. 
105,  31  Am.  Rep.  251;  Gallaudet  v.  Sykes, 
1  MacArth.  489;  Lawrence  v.  Bassett,  5 
Allen,  140;  Wells,  F.  &  Co.  v.  Vansickle,  64 
Fed.  944;  Commercial  Nat.  Bank  v.  Simp- 
son, 90  N.  C.  467 ;  Barrett  v.  Dodge,  16  R. 
I.  740,  27  Am.  St  Rep.  777,  19  Atl.  630; 
Overton  v.  Bolton,  9  Heisk.  763,  24  Am. 
Rep.  367;  Fant  v.  Miller,  17  Gratt.  47; 
Rose  V.  Park  Bank,  20  Ind.  94,  83  Am.  Dec. 
306;  Gay  v.  Rainey,  89  111.  221,  31  Am. 
Rep.  76;  Young  v.  Harris,  14  B.  Mon.  556, 
61  Am.  Dec.  170;  Briggs  v.  Latham,  30 
Kan.  255,  59  Am.  Rep.  549,  13  Pac  393; 
Cam^e  Steel  Co.  v.  Chattanooga  Constr. 
Co.  —  Tenn.  — ,  38  S.  W.  102;  Stanford  v. 
Pruet,  27  Ga.  243,  73  Am.  Dec.  734;  Duns- 
comb  V.  Bunker,  2  Met  8;  Lee  v.  Seileck, 
33  N.  Y.  615;  Cook  v.  Litchfield,  9  N.  Y. 
279;  Stubbs  v.  Colt,  SO  Fed.  417;  Chatham 
Bank  v.  Allison,  15  Iowa,  357;  Wooley  v. 
Lyon,  117  111.  244,  67  Am.  Rep.  867,  6 
N.  E.  885. 

Mr.  George  Beebe,  also  for  respondents: 

Where  the  agreement  to  extend  is  not 
binding  on  the  payee,  but  is  entirely  op- 
tional with  him,  negotiability  is  not  de- 
stroyed. 

Farmer  v.  Bank  of  Graettinger,  180 
Iowa,  469,  107  N.  W.  170;  City  Nat  Bank 
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T.  Goodloe-McClelland  Commission  Co.  93 
Mo.  App.  123;  Cunningham  v.  McDonald, 
98  Tex.  316,  83  S.  W.  372;  National  Bank 
▼.  Kenney,  98  Tez.  293,  83  S.  W.  368;  Mis- 
souri-Lincoln Tnist  Co.  T.  Long,  31  Okla. 
1,  120  Pac  291;  First  Nat.  Bank  v.  But- 
tery, 17  N.  D.  326,  16  L.R.A.(N.S.)  878, 
116  N.  W.  341,  17  Ann.  Cas.  62;  Capron  t. 
Capron,  44  Vt.  410i;  Protection  Ins!  Co.  v. 
Bill,  31  Conn.  634;  Stillwell  ▼.  Craig,  58 
Mo.  24;  Jacobs  v.  Qibson,  77  Mo.  App. 
244;  White  ▼.  Smith,  77  111.  351,  20  Am. 
Bep.  251;  Goshen  Tump.  Co.  ▼.  Hurtin,  9 
Johns.  217,  6  Am.  Dec.  273;  Hosstatter  v. 
Wilson,  36  Barb.  307;  Hodges  v.  Shuler, 
22  N.  Y.  114;  McClenathan  v.  Davis,  243 
111.  87,  27  L.R.A.(N.S.)  1017,  90  N.  E. 
266;  Cudahy  Packing  Co.  ▼.  State  Nat. 
Bank,  67  C.  C.  A.  662,  134  Fed.  538;  Union 
Loan  &  T.  Co.  ▼.  Southern  California  Motor 
Boad  Co.  51  Fed.  106;  Kirkwood  ▼.  Car- 
roll [1903]  1  K.  B.  531,  88  L.  T.  N.  S. 
62,  72  L.  J.  K.  B.  N.  S.  208,  51  Week.  Rep. 
374,  19  Times  L.  R.  253;  Yates  ▼.  Evans, 
66  L.  T.  N.  S.  532,  61  L.  J.  Q.  B.  N.  S. 
446,  56  J.  P.  565;  Chicago  R.  Equipment 
Co.  V.  Merchants'  Nat.  Bank,  136  U.  S. 
268,  34  L.  ed.  349,  10  Sup.  Ct.  Rep.  999; 
Ernst  V.  Steckman,  74  Pa.  13,  15  Am.  Rep. 
542;  Ubsdell  v.  Cdnningham,  22  Mo.  124; 
Vaughn  v.  Dean,  32  Ga.  502. 

Angellottl,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  plaintiff  corpora- 
tion to  recover  the  amount  due  upon  a 
note  executed  and  delivered  by  the  White 
Mountain  Health  Resort,  a  corporation, 
against  three  persons  who,  before  the  de- 
livery of  the  note,  signed  their  names  in 
blank  upon  the  back  thereof.  No  notice 
of  nonpayment  or  dishonor  of  said  note  was 
ever  given  to  defendants,  or  either  of  them; 
the  first  notice  or  demand  upon  them  for 
payment  being  the  complaint  filed  herein. 
The  question  presented  is  whether  notice 
to  defendants  of  such  nonpayment  or  dis- 
honor was  essential  to  a  recovery  against 
them.  The  trial  court  held,  upon  the  facts 
found  by  it,  that  said  notice  was  essential, 
and  gave  judgment  for  defendants.  This 
is  an  appeal  by  plaintiff  from  such  judg- 
ment. 

There  Is  no  dispute  as  to  the  material 
facts,  which,  in  addition  to  the  matters  al- 
ready stated,  are  as  follows:  Plaintiff  is 
a  banking  corporation,  organized  under  the 
laws  of  Arizona;  its  place  of  business  be- 
ing Winslow,  Arizona.  The  note  in  suit  is 
as  follows! 

$2000. 

Winslow,  Arizona,  April  23,  1908. 
Nine  months   after  date,   for   value  re- 
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ceived,  waiving  grace  and  protest^  I,  we, 
or  either  of  us,  jointly  and  severally,  prom- 
ise to  pay  to  the  order  of  the  Navajo  Coun- 
ty Bank  of  Winslow,  Arizona,  $2,000,  with 
interest  at  the  rate  of  10  per  cent  per  an- 
num from  date  until  paid,  principal  and 
interest  payable  in  U.  S.  gold  coin,  with 
10  cent  additional  on  amount  unpaid  if 
placed  in  the  handf  of  an  attorney  for  col- 
lection. We  agree  that  after  maturity  this 
note  may  be  extended  from  time  to  time 
by  any  one  or  more  of  us  without  the 
knowledge  or  consent  of  any  of  the  others 
of  us,  and  after  such  extension  the  lia- 
bility of  all  parties  shall  remain  as  if  no 
such  extension  had  been  made.  We  here- 
by expressly  waive  all  homestead  and  ex* 
emption  laws  and  rights  thereunder.  In- 
terest payable  monthly  in  advance.  Pay- 
able at  the  Navajo  County  Bank,  Winslow, 
Arizona. 
The  White  Mountain  Health  Resort, 
by  Geo.  P.  Sampson,  Pres. 
.Attest:*   W.  C.  Kirker,  Sec*y. 

This  note  was  written  at  Winslow,  Ari- 
zona, and  there  signed  by  Geo.  P.  Sampson, 
the  president  of  the  maker,  as  follows: 
"The  White  Mountain  Health  Resort,  by 
Geo.  P.  Sampson,  Pres."  It  was  then  sent 
to  the  defendants,  at  XjOS  Angeles,  Cali- 
fornia, and  they  there  indorsed  the  same 
by  signing  their  names  in  blank  upon  the 
back.  It  was  then  sent  by  the  indoraers 
by  mail  from  Los  Angeles,  addressed  to 
W.  C.  Kirker,  the  secretary  of  the  corpo- 
ration maker,  at  some  place  in  the  state 
of  Kentucky.  W.  C.  Kirker  there  attested 
the  note:  "Attest:  W.  C.  Kirker,  Sec'y," 
and  then  mailed  it,  addressed  to  plaintiff 
at  Winslow,  Arizona.  It  was  stipulated 
that  the  note  was  signed  by  the  defendants 
and  all  of  the  parties  to  it  "before  it  was 
delivered  to  the  bank."  The  note,  fully 
signed,  was  received  by  plaintiff  at  Wins- 
low, Arizona,  and  accepted  by  it,  and  plain- 
tiff thereupon  paid  the  consideration  there- 
for to  the  corporation  maker  at  that  place. 
There  was  nothing  in  the  evidence  to  indi- 
cate that  anything  done  in  reference  to  the 
note  prior  to  the  time  it  was  received  by 
plaintiff  at  Winslow,  Arizona,  fully  signed, 
was  done  by  direction  or  authority  of 
plaintiff.  So  far  as  appears  from  the  rec- 
ord, plaintiff  was  an  absolute  stranger  to 
the  whole  transaction  at  all  times  prior  to 
the  receipt  of  the  note,  fully  signed,  at 
Winslow,  Arizona,  whereupon  it  there  ac- 
cepted it  and  made  the  loan. 

It  cannot  be  doubted  that  if  the  note 
was  a  negotiable  instrument  the  defendants 
were  mere  indorsers,  with  no  other  lia- 
bility than  that  of  indorsers.  As  such, 
notice  of  dishonor  or  nonpayment  would  be 
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essential  to  their  liability,  in  the  absence 
of  waiver  on  their  part  of  the  right  to  such 
notice, — an  element  not  present  in  this 
case.  This  is  true  whether  the  case  is  gov- 
erned by  the  law  of  Arizona  (which,  as  far 
as  applicable,  is  set  forth  in  the  findings 
of  the  trial  court),  or  by  the  law  of  Cali- 
fornia, or  by  the  law  of  Kentucky,  as  to 
which  there  is  no  evidence,  and  which,  con- 
sequently, must  be  presumed  to  be  the 
same  as  the  law  of  California.  Both  by 
the  law  of  Arizona  and  California,  one 
placing  his  signature  upon  a  negotiable  in- 
strument otherwise  than  as  maker,  drawer, 
or  acceptor,  is  deemed  to  be  an  indorser, 
unless  he  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other 
capacity.  Rev.  Stat.  (Ariz.)  §  3306;  Cal. 
Civ.  Code  §  3108.  And  it  has  been  spe- 
cially provided  in  both  jurisdictions,  owing 
to  the  divergence  of  authority  as  to  the 
character  of  one  indorsing  prior  to  the 
original  delivery  of  a  note  or  bill  (whether 
indorser,  maker,  surety,  or  guarantor), 
that,  where  a  person,  not  otherwise  a  party 
to  an  instrument,  places  thereon  his  sig- 
nature in  blank  before  delivery  to  the 
payee,  he  is  liable  as  indorser  (Rev.  Stat. 
[Ariz.]  §  3367;  Cal.  Civ.  Code,  §  3117), 
in  the  absence,  of  course,  of  words  indi- 
cating his  intention  to  be  bound  in  some 
other  capacity.  There  is  absolutely  noth- 
ing in  the  California  law  that  dispenses 
with  the  necessity  of  notice  of  nonpayment 
to  such  an  indorser  of  a  negotiable  in- 
strument (see  0*Conor  ▼.  Clarke,  —  Cal. 
— ,  44  Pac.  482;  Fessenden  v.  Summers,  62 
Cal.  484),  and  we  see  no  force  in  the  claim 
of  appellant  that  the  Arizona  law  differs 
from  our  law  in  that  regard.  The  subdi- 
visions of  the  Arizona  section  relied  on  by 
appellant  in  this  regard  simply  specify  in 
terms  the  persons  in  whose  favor  the  in- 
dorser*8  liability  runs,  and  the  liability  of 
every  indorser  without  qualification  is  de- 
clared in  9  3369,  ReviFPl  Statutes.  He 
agrees  to  pay  only  if  the  instrument  be 
dishonored  and  the  necessary  proceedings 
on  dishonor  be  taken;  and  if  notice  of  dis- 
honor is  not  given  him,  he  is  discharged. 
Rev.   Stat.    (AriE.)    §  3392. 

Whether  or  not  the  note  involved  here 
was  a  negotiable  instrument  must  be  de- 
termined by  the  law  of  the  place  where 
the  contract  between  the  parties  was  made. 
1  Dan.  Neg.  Inst.  §  367.  Ordinarily  the 
place  where  a  contract  is  made  depends 
not  upon  the  place  where  it  is  written, 
signed,  or  dated,  but  upon  the  place  where 
it  is  delivered  as  consummating  the  bar- 
gain. Id.  §  868.  The  learned  judge  of  the 
trial  court  was  of  the  opinion  that  this 
place  was  Winslow,  Arizona,  and  that  the 
contract  was  an  Arizona  contract.  He 
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found  from  the  evidence  as  we  have  de- 
tailed it,  that  the  secretary  (Mr.  Kirker) 
mailed  the  note  in  Kentucky  to  plaintiff 
at  Winslow,  Arizona,  "for  negotiation;" 
that  the  plaintiff  received  it  at  said  Wins- 
low, and  ''accepted  said  note  so  indorsed 
at  its  banking  rooms  in  said  city  of  Wins- 
low," and  then  and  there  advanced  the 
principal  sum  to  the  maker.  Undoubtedly 
there  are  many  cases  holding  substantially 
that  the  deposit  by  one  party  in  the  mails 
of  an  instrument  properly  addressed  to  the 
other  party,  with  postage  thereon  prepaid, 
constitutes  a  delivery  to  the  other  party 
at  the  place  where  and  the  time  when  it 
is  so  deposited.  But  clearly  this  cannot 
be  the  case  unless  the  deposit  in  the  mail 
was  under  such  circumstances  that  the  car- 
rier can  reasonably  be  considered  the  agent 
of  the  party  to  whom  the  instrument  is 
addressed,  rather  than  purely  the  agent  of 
the  other  party.  We  can  see  no  ground 
for  doubting  the  correctness  of  the  conclu- 
sion of  the  learned  trial  judge  upon  the 
evidence  before  him  that  Kirker  sent  this 
note  from  Kentucky  to  plaintiff,  at  Win- 
slow  for  negotiation  and  acceptance  at  the 
latter  place;  that  the  carrier,  in  trans- 
porting the  instrument,  was  in  no  sense  the 
agent  of  plaintiff;  and  that  there  was  no 
contract  between  plaintiff  and  any  of  the 
other  parties  until  it  received  and  accepted 
the  note  at  Winslow,  Arizona,  and  con* 
sented  to  make  the  loan.  As  we  have  said, 
so  far  as  appears,  plaintiff  was  an  abso- 
lute stranger  to  the  whole  transaction  up 
to  the  time  it  received  the  note  through  tlie 
mail.  The  presumption  afforded  by  the 
note  itself,  dated  and  expressly  made  pay- 
able at  Winslow,  Arizona,  that  it  waa  given 
and  accepted  in  Arizona,  was  certainly  not 
so  overcome  by  the  facts  shown  by  parol 
evidence  as  to  require  a  contrary  conclu- 
sion at  the  hands  of  the  trial  court.  There 
is  nothing  in  Ivy  v.  Kern  County  Land  Co. 
115  Cal.  196,  46  Pac.  926,  opposed  to  our 
conclusion.  We  are  in  no  way  concerned 
here  with  the  rule  there  discussed,  to  the 
effect  that  when  a  letter  is  deposited  in 
the  mail,  properly  addressed  to  the  pro- 
poser, unconditionally  accepting  a  proposal 
theretofore  made,  the  contract  is  complete. 
Under  the  conclusion  of  the  trial  court, 
which  is  sufficiently  supported  by  the  evi- 
dence, the  deposit  in  the  mail  in  Kentucky 
by  Secretary  Kirker  was  the  deposit  of  a 
mere  offer  or  proposition  to  plaintiff;  and 
the  place  where  the  proposition  was  re- 
ceived, accepted,  and  acted  upon  by  plaintiff 
was,  to  use  the  language  of  the  opinion  in 
the  case  last  referred  to,  ''the  place  where 
the  last  act  is  performed  which  is  neces- 
sary to  render  the  contract  obligatory." 
Loud  T.   Collins,   12   Cal  App.   786,   789, 
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790,  108  Pae.  880,  also  relied  upon  by 
appellant,  is  easily  distinguishable  from 
the  case  at  bar.  There  was  ample  evidence 
in  that  case  to  support  a  conclusion  that 
the  deposit  of  the  note  in  the  United  States 
postoffioe  at  Chicago  by  Alderson  was  an 
acceptance  of  a  proposition  theretofore 
made  to  him  by  the  payee,  which  completed 
the  ■  contract. 

We  are  satisfied  that  the  note  must  be 
held  to  have  been  a  negotiable  instrument 
under  the  law  of  Arizona.  Under  express 
provisions  of  the  statutes,  the  negotiable 
character  of  an  instrument  otherwise  ne- 
gotiable is  not  affected  by  a  provision  which 
waives  the  benefit  of  any  law  intended  for 
the  advantage  or  protection  of  the  obligor 
(§  3308,  Rev.  Stat.),  and  the  sum  payable 
is  a  sum  certain,  within  the  meaning  of 
the  law  defining  negotiable  instruments,  al- 
though it  is  to  be  paid  "with  costs  of  col- 
lection or  an  attorneys'  fee  in  case  pay- 
ment shall  not  be  made  at  maturity." 
Rev.  Stat.  §  3305.  Clearly,  neither  of  these 
provisions  can  be  held  to  have  been  affected 
by  the  enactment,  in  the  year  1905,  of  a 
new  section  defining  a  negotiable  promis- 
sory note  as  "an  unconditional  promise  in 
writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  fu- 
ture time,  a  sum  certain  in  money  to  order 
or  to  bearer."  Rev.  Stat.  §  3847.  This 
was  practically  but  a  re-enactment  as  to 
promissory  notes,  in  more  concise  phrase- 
ology, of  the  old  section  defining  negotiable 
instruments.  Rev.  Stat.  §  3304.  There  is 
no  warrant  for  holding  that  it  was  in- 
tended to  repeal  such  other  provisions  as 
those  defining  the  term  "a  sum  certain  in 
money,"  or  the  provision  for  waiver  of  ex- 
emption. The  only  other  provision  which 
is  claimed  to  affect  the  negotiable  character 
of  the  note  is  that  declaring:  *'We  agree 
that  after  maturity  this  note  may  be  ex- 
tended from  time  to  time  by  any  one  or 
more  of  us  without  the  knowledge  or  con- 
sent of  any  of  the  others  of  us,  and  after 
such  extension  the  liability  of  all  parties 
shall  remain  as  if  no  such  extension  has 
been  made."  The  point  made  by  appellant 
is  that  this  provision  makes  the  time  of 
payment  uncertain  and  unascertainable 
from  anything  stated  in  the  face  of  the 
note;  the  statute  requiring,  as  we  have 
seen,  that  the  promise  to  pay  must  be  "on 
demand  or  at  a  fixed  or  determinable  fu- 
ture time."  When  it  is  said  that  the  time 
of  payment  must  be  stated  with  certainty, 
the  time  referred  to  is  that  when  the  hold- 
er can  insist  on  payment.  Therefore,  if 
the  time  when  the  holder  has  the  absolute 
right  to  demand  payment  is  prescribed 
with  certaintv,  the  note  is  negotiable,  so 
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far  as  this  objection  is  concerned.  See  Na- 
tional Bank  v.  Kenny,  98  Tex.  293,  83  S. 
W.  368;  Missouri -Lincoln  Trust  Co.  ▼. 
Long,  31  Okla.  1,  120  Pac.  291;  Cunning- 
ham V.  McDonald,  98  Tex.  316,  83  S.  W. 
372;  First  Nat.  Bank  v.  Buttery,  17  N.  D. 
326,  16  L.R.A.(N.S.)  878,  116  N.  W.  341, 
17  Ann.  Cas.  52.  There  is  nothing  uncer- 
tain in  this  note  about  the  date  of  ma- 
turity. The  provision  refers  only  to  some- 
tbing  that  may  be  done  by  the  maker,  if 
the  holder  agrees  thereto  "after  maturity." 
Clearly  the  provision  referred  to  is  in  no 
way  binding  upon  the  holder  of  the  note. 
No  one  can  reasonably  claim  that  the  effect 
thereof  is  to  give  the  maker  the  right  to 
extend  the  time  of  payment  without  the 
consent  of  the  holder.  The  note  was  dated 
April  23,  1908,  and  by  its  terms,  unaffected 
by  anything  in  the  provision  referred  to, 
was  to  mature  "nine  months  after  date," 
at  which  time  the  holder,  so  far  as  any- 
thing contained  therein  is  concerned,  had 
the  absolute  right  to  insist  on  payment. 
There  was  no  provision  under  which  the 
time  so  specified  could  be  changed,  or  the 
right  of  the  holder  to  insist  on  payment 
at  such  time  be  held  to  be  affected.  Where 
the  time  is  thus  definitely  and  irrevocably 
fixed  at  which  the  note  shall  mature,  and 
the  holder  shall  be  at  liberty  to  compel 
payment,  we  are  unable  to  see  how  a  pro- 
vision looking  to  a  possible  agreement  be- 
tween the  parties,  after  maturity,  for  an 
extension,  renders  the  executed  note  at  all 
indefinite  or  uncertain  as  to  the  time  when 
it  18  payable.  The  reasoning  of  the  au- 
thorities already  cited  fully  supports  our 
conclusion  on  this  point.  Most,  if  not  all, 
of  the  cases  cited  by  appellant  on  this 
point  are  distinguishable  by  reason  of  the 
nature  of  the  provision  held  to  render  the 
instrument  uncertain  and  indefinite  as  to 
the  time  of  payment. 

It  is  to  be  noted  that  there  does  not  ap- 
pear to  be  contained  in  the  Arizona  law 
any  provision  similar  to  our  §  3093  of  the 
Civil  Code,  declaring  that  a  negotiable  in- 
strument must  not  contain  any  other  con- 
tract than  such  as  are  specified  in  the  arti- 
cle relating  to  such   instruments. 

We  are  forced  to  conclude  upon  the  rec- 
ord that  the  note  here  involved  was  a  ne- 
gotiable instrument;  that  the  defendants 
were  mere  indorsers  thereon ;  and  that  thev 
were  relieved  from  liability  on  account 
thereof  by  the  failure  of  plaintiff  to  give 
them  notice  of  its  dishonor  and  nonpay- 
ment. 

The  judgment  is  affirmed. 

We  concur:  Shaw,  J.,  Sloss,  J.;  Lorl- 
gan,  Jt 
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Courts  —  power  to  refuse  to  enforce 
statutes. 

1.  The  court  has  no  power  to  refuse  to 
apply  to  the  proprietor  of  an  hotel,  a  stat- 
ute making  it  a  penal  offense  to  discharge 
anj  refuse  matter  into  a  running  stream,  on 
the  theory  that  an  act  of  that  character  is 
a  mere  technical  violation  of  the  statute, 
and  not  embraced  by  it. 

Water  —  forbidding  pollution  ^  consti- 
tutional power. 

2.  No  constitutional  property  right  is  in- 
vaded by  absolutely  prohibiting  the  casting 
of  any  obnoxious  matter  into  any  running 
stream  of  the  state. 

(May  6,  1912.) 

ERROR  to  the  County  Court  for  Lari- 
mer County  to  review  a  judgment  sus- 
taining defendants'  motion  to  dismiss  an 
information  charging  them  with  polluting 
a  steam  of  running  water,  contrary  to  stat- 
ute.   Reversed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  George  A.  Carlson  and  Fan- 
cher  Barchett  for  the  People. 

Mr.  Charles  B.  Ward,  with  Mr.  Ab 
Romans,  for  defendants  in  error. 

Bailey,  J.,  delivered  the  opinion  of  the 
court : 

On  July  14,  1910,  by  leave  of  court,  the 
district  attorney  of  the  eighth  judicial  dis- 
trict filed  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  of  Larimer  an 
information,  supported  by  proper  affidavits, 
charging  the  defendants  with  the  offense  of 
polluting  a  stream  of  running  water  in 
this  state,  contrary  to  the  statute.  The 
information  contained  one  count,  and,  ex- 
cepting formal  matters,  is  as  follows: 

"That  Josephine  Hupp  and  Henry 
Hupp,  late  of  the  county  of  Larimer  and 
state  of  Colorado,  on  or  about  the  7th  day  ' 


of  July,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  ten,  at  and  within 
the  county  and  state  aforesaid,  then  and 
there  being  the  owners,  proprietors,  man- 
agers, and  agents  of  certain  public  hotels^ 
eating  houses,  and  closets  therewith  con- 
nected, to  wit.  Hupp  Hotel  and  Hupp  An- 
nex, did  unlawfully  empty  and  discharge 
by  means  of  one  certain  drain  and  pipe 
into  a  tributary  of  the  Big  Thompson  river, 
said  tributary  then  and  there  being  a 
stream  of  running  water,  certain  obnoxious, 
fleshy,  and  vegetable  matter  and  sewage, 
subject  to  decay,  such  as  refuse  from  priv- 
ies, closets  and  slops  from  eating  houses, 
all  connected  with  and  a  part  of  said  Hupp 
Hotel  and  said  Hupp  Annex,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  same  people  of  the  state  of 
Colorado." 

The  statute  of  the  state,  under  which 
the  charge  is  laid,  is  §  1376,  vol.  1,  Mills's 
Anno.  Stat,  and  reads  as  follows  : 

"If  any  person  or  persons  shall  hereaft- 
er throw  or  discharge  into  any  stream  of 
running  water,  or  into  any  ditch  or  flume 
in  this  state,  any  obnoxious  substance,  such 
as  refuse  matter  from  slaughterhouse  or 
privy,  or  slops  from  eating  houses  or  sa- 
loons, or  any  other  fleshy  or  vegetable  mat- 
ter which  is  subject  to  decay  in  the  water, 
such  person  or  persons  shall,  upon  convic- 
tion thereof,  be  punished  by  a  fine  not  lesa 
than  $100,  nor  more  than  $500,  for  each 
and  every  offense  so  committed." 

On  July  27,  1910,  the  case  was  called  for 
trial,  a  jury  impaneled  and  sworn,  and  the 
testimony  of  the  people  introduced  show- 
ing: First.  That  the  tributary  described 
in  the  complaint  was  a  stream  of  running 
water  in  Estes  park,  Larimer  county,  Colo* 
rado;  Second.  That  in  the  park  were  situ- 
ated two  hotels,  which  were  known  as  the 
Hupp  Hotel  and  the  Hupp  Annex,  and  that 
the  defendants  were  engaged  in  conducting 
the  same;  Third.  That  from  one  of  the 
hotels  slops  from  the  kitchen  and  overflow 
from  the  cesspool  were  being  discharged 
into  said  tributary;  and  Fourth.  Thai 
from  a  drain  connected  with'  the  hotels,, 
and   having  its   outlet   in   said   tributary. 


Note.  —  No  other  case  has  been  found 
which  has  disciissed  the  question  involved 
in  People  v.  Hupp,  as  to  the  powpr  of  a 
court  to  refuse  to  apply  a  penal  statute  be- 
cause the  act  complained  of  is  a  mere 
technical  violation.  The  lack  of  authorities 
may  be  due  to  the  fact  that  there  are  but 
few  jurisdictions  in  which  the  state  has 
the  right  of  appeal  in  criminal  cases.  The 
decision  in  that  case  denying  such  power  to 
the  court  is  undoubtedly  in  accord  with 
principle  and  justice,  as  it  would  seem  to 
41  L.R.A.(X8.) 


be  better  that  a  conviction  be  had  for  »^ 
technical  violation  of  a  statute,  and  leave 
the  degree  of  punishment  to  the  discretion 
of  the  court,  than  to  dismiss  the  indictment, 
which  would  involve  a  determination,  often 
leading  to  abuse  of  discretion,  as  to  what 
may  be  a  technical  violation,  and  in  many 
cases  amount  to  a  practical  nullification  of 
the  statute;  and  especially  would  this  seem 
to  be  so  in  view  of  the  fact  that  in  but  few 
jurisdictions  has  the  state  the  right  of  ap- 
peal in  criminal  cases. 
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there  was  being  discharged  into  the  stream 
refuse  from  privy  vaults. 

At  the  close  of  the  evidence  for  the  state 
a  motion  for  the  discharge  of  the  defend- 
ants was  made  and  sustained  in  the  follow- 
ing  ruling: 

''The  defendants'  motion  to  dismiss  will 
be  sustained.  I  do  not  believe  this  statute 
was  ever  meant  to  reach  as  far  as  it  is 
being  attempted  to  be  brought  at  this  time. 
I  am  not  attempting  to  pass  on  the  evi- 
dence. This  should  certainly  be  stopped, 
but  as  to  bringing  this  as  a  criminal  ac- 
tion, and  placing  defendants  in  such  a  posi- 
tion that  they  might  be  convicted  on  a  mere 
technical  violation  of  the  statute,  does  not 
seem  to  me  to  be  embraced  within  the 
statute.  The  jury  will  be  discharged,  the 
defendants  discharged,  and  the  costs  taxed 
against  the  people." 

It  will  be  seen  from  the  above  that  the 
court  did  not  pass  upon  the  sufficiency  of 
the  evidence,  but  expressly  declined  to  do 
so,  and  placed  a  construction  upon  the 
statute  which  in  effect  made  it  inoperative 
and  inapplicable  to  the  case  at  bar  and 
similar  cases.  It  is  contended  that  this 
construction  is  erroneous;  and  to  have  this 
question  determined  and  the  law  declared, 
as  to  whether  a  person  discharging  refuse 
and  filth,  after  the  manner  shown  in  this 
case,  into  a  stream  of  running  water  in 
this  state,  is  subject  to  and  controlled  by 
the  provisions  of  the  statute  upon  which 
the  information  is  based,  the  case  is  brought 
here  on  error  for  review  under  a  specific 
law  providing  therefor. 

The  statute  under  consideration  was 
passed  by  the  legislature  by  authority  of 
what  is  known  as  the  police  power  of  the 
state.  That  power  has  been  variously  de- 
fined. In  vol.  22,  Am.  &  Eng.  Enc.  Law, 
2d  ed.  at  page  918,  it  is  said:  "The  po- 
lice power  is  an  attribute  of  sovereignty, 
and  exists  without  any  reservation  in  the 
Constitution,  being  founded  upon  the  duty 
of  the  state  to  protect  its  citizens  and 
provide  for  the  safety  and  good  order  of 
society.  ...  It  is  founded  largely  on 
the  maxim,  8io  utere  tuo,  ut  alienum  non 
kedas." 

And  at  page  922  of  the  same  volume 
this  is  said:  "Health  being  the  sine  qua 
non  of  all  personal  enjoyment,  it  is  not 
only  the  right,  but  the  duty,  of  a  state  or 
of  a  municipality  possessing  the  police  pow- 
er, to  pass  such  laws  or  ordinances  as  may 
be  necessary  for  the  preservation  of  the 
health  of  the  people." 

In  Platte  &  D.  Canal  &  Mill.  Co.  v.  Dow- 
ell,  17  Colo*.  376,  383,  30  Pac.  68,  71,  it  is 
said:  "'If,  therefore,  a  statute  purporting 
to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public 
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safety,  has  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  invasion 
of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  courts  to  so  adjudge, 
and  thereby  give  efi'ect  to  the  Constitu- 
tion.' Mugler  V.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

"But  if  a  statute  is  evidently  designed 
to  promote  the  public  health,  the  public 
morals,  or  the  public  safety,  and  especial- 
ly if  it  tends  to  produce  the  effect  designed, 
it  is  valid  so  far  as  this  specific  objection 
is  concerned,  unless  there  be  a  palpable  in- 
vasion of  constitutional  rights." 

In  State  v.  Griffin,  69  N.  H.  1,  31,  41 
L.R.A.  177,  183,  76  Am.  St.  Hep.  139,  149, 
39  AU.  260,  264,  it  is  said:  "It  is  not 
for  the  court  to  inquire  into  the  wisdom 
or  unwisdom  of  such  legislation.  Whether 
the  act  'be  wise,  reasonable,  or  expedient  is 
a  legislative,  and  not  a  judicial,  question. 
The  legislature  is  as  capable  of  deter- 
mining the  question  of  the  wisdom,  rea- 
sonableness, and  expediency  of  the  statute, 
and  of  the  necessity  for  its  enactment,  as 
the  courts.  The  only  inquiry  is  whether 
the  statute  oonfiicts  with  the  Constitution.' 
State  V.  Marshall,  64  N.  H.  649,  650,  1 
LJI.A.  51,  15  Atl.  210,  211 ;  Farnum's  Peti- 
tion, 51   N.  H.  376,  378." 

In  Durham  v.  Eno  Cotton  Mills,  141  N. 
C.  615,  at  page  644,  7  L.R.A.(N.S.)  334, 
54  S.  £.  463,  it  is  said:  "It  is  too  late  to 
question  that  the  public  power  of  a  state 
(which  is  a  part  of  its  general  legislative 
power)  extends  to  the  providing  for  every 
object  which  may  be  reasonably  considered 
necessary  for  the  public  safety,  health, 
good  order,  or  prosperity,  and  which  is 
not  forbidden  by  some  restriction  in  the 
state  or  Federal  Constitution,  or  by  some 
recognized  principle  of  right  and  justice 
found  in  the  common  law."  Brown  v. 
Keener,  74  N.  C.  714. 

It  is  contended  on  behalf  of  the  state 
that  the  act  of  discharging  refuse,  such  as 
described  in  the  statute,  into  a  running 
stream  of  this  state,  is  absolutely  pro- 
hibited by  statute,  for  the  protection  of 
the  health  of  the  inhabitants  generally, 
and  if  this  legislation  is  fairly  within  the 
police  power,  with  its  wi^om  or  policy 
the  courts  have  nothing  to  do,  but  are 
bound  to  uphold  and  enforce  such  enact- 
ment. 

In  Bland  v.  People,  32  Colo.  819,  825, 
65  L.RJL  424,  105  Am.  St.  Rep.  80,  76 
Pac.  360,  this  court  has  adopted  and  ap- 
proved well-established  principles,  an- 
nounced in  opinions  of  the  United  States 
Supreme  Court,  as  follows: 

"It  belongs  to  the  legislative  department 
to  exert  the  police  power  of  the  state,  and 
to  determine  primarily  what  measures  are 
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appropriate  and  needful  for  the  protec- 
tion of  the  public  morals,  the  public  health, 
or  the  public  safety.  Mugler  v.  Kansas, 
supra. 

"*The  public  interests  imperatively  de- 
mand that  legislative  enactments  should  be 
recognized  and  enforced  by  the  courts  as 
embodying  the  will  of  the  people,  unless 
they  are  plainly  and  palpably,  beyond  all 
question,  in  violation  of  the  fundamental 
law  of  the  Constitution.'  Atkin  v.  Kan- 
sas, 191  U.  S.  223,  48  L.  ed.  158,  24  Sup. 
Ct.  Rep.  128.     .    .    . 

'"The  extent  and  limits  of  what  is 
known  as  the  police  power  have  been  a 
fruitful  subject  of  discussion  in  the  appel- 
late courts  of  nearly  every  state  in  the 
Union.  It  is  universally  conceded  to  in- 
clude everything  essential  to  the  public 
safety,  health,  and  morals,  and  to  justify 
the  destruction  or  abatement,  by  summary 
proceedings,  of  whatever  may  be  regarded 
as  a  public  nuisance.  .  .  .  While  the 
legislature  has  no  right  arbitrarily  to  de- 
clare that  to  be  a  nuisance  which  is  clearly 
not  so,  a  good  deal  must  be  left  to  its  dis- 
cretion in  that  r^ard,  and  if  the  object  to 
be  accomplished  is  conducive  to  the  public 
interests,  it  may  exercise  a  large  liberty  of 
choice  in  the  means  employed.'"  Lawton 
v.  Steele,  152  U.  S.  133,  38  L.  ed.  885,  14 
Sup.   Ct.  Rep.  499. 

And  again  in  Bland  v.  People,  supra,  32 
Colo,  at  page  325,  it  is  declared:  "It  is 
said  that  the  police  power  of  the  state  is 
founded  largely  upon  the  maxim:  'Use 
your  property  in  such  manner  as  not  to 
injure  that  of  another.'  .  .  .  fThe  wel- 
fare of  the  people  is  the  supreme  law,'  is  a 
maxim  of  the  law;  and  it  is  upon  these 
two  maxims  that  the  police  power  of  the 
state  is  largely  based.  In  the  exercise  of 
the  police  power,  the  legislature  haa  a 
large  discretion,  and  it  is  our  duty  to  sus- 
tain such  legislation  unless  it  is  clearly 
and  palpably  and  beyond  all  question  in 
violation  of  the  Constitution." 

It  is  not  apparent  upon  what  theory  the 
trial  court  held  this  statute  inapplicable 
to  a  case  such  as  is  presented  by  the  in- 
formation. The  meaning  of  the  statute  is 
so  plain,  and  the  power  of  the  general  as- 
sembly thus  to  legislate  so  well  settled,  it 
cannot  be  doubted  that  the  court  simply 
disregarded  a  legislative  command,  which, 
in  the  rightful  exercise  of  its  constitu- 
tional power,  the  general  assembly  might 
give.  No  other  conclusion  seems  possible, 
in  view  of  the  express  provisions  of  this 
statute  and  the  law  generally  upholding 
the  power  of  the  legislature  to  enact  laws, 
under  the  police  power  of  the  state,  for 
protection  of  health,  publie  morals,  and 
the  general  welfare. 
41  L.R.A.(N.S.) 


If  it  be  contended  that  by  the  statute 
private  property  rights  are  invaded,  in  vio- 
lation of  constitutional  provisions,  that  is 
adversely  answered  by  numerous  authori- 
ties. In  State  v.  Wheeler,  44  N.  J.  L.  88, 
speaking  to  this  proposition  it  is  said: 
"The  whole  act  plainly  shows  a  design  to 
protect  from  pollution  the  waters  of  creeks, 
etc.,  used  as  the  feeders  for  reservoirs  for 
public  use,  without  any  reference  to  wheth- 
er such  pollution  in  fact  appreciably  af- 
fects the  waters  when  arrived  at  the  reser- 
voir. Nor  does  such  a  construction  render 
this  act  objectionable.  The  design  of  the 
act  is  not  to  take  property  for  public  use, 
nor  does  it  do  so  within  the  meaning  of 
the  Constitution.  It  is  intended  to  re- 
strain and  regulate  the  use  of  private 
property  so  as  to  protect  the  common  right 
of  all  the  citizens  of  the  state.  Such  acts 
are  plainly  within  the  police  power  of  the 
legislature.  ...  Of  the  right  of  the 
legislature  thus  to  restrain  the  use  of  pri- 
vate property  in  order  to  secure  the  general 
comfort,  health,  and  prosperity  of  the  state, 
'no  question  ever  was,  or,  upon  acknowl- 
edged general  principles,  ever  can  be,  made, 
so  far  as  natural  persons  are  concerned.' 
Redfield,  Ch.  J.,  in  Thorpe  v.  Rutland  & 
B.  R.  Co.  27  Vt.  149,  62  Am.  Dec.  625. 
The  same  view  has  been  always  held  in 
this  state,  and  notably  in  the  case  of  State 
ex  rel.  Sandford  v.  Common  Pleas  Ct.  36 
N.  J.  L.  72,  13  Am.  Rep.  422.  It  was  also 
there  held  that  the  extent  to  which  such 
interference  with  the  injurious  use  of  prop- 
erty may  be  carried  is  a  matter  exclusive- 
ly for  the  judgment  of  the  legislature  when 
not  controlled  by  fundamental  law.  Nor 
is  there  anything  to  render  such  legislation 
objectionable  because  in  some  instances  it 
may  restrain  the  profitable  use  of  private 
property,  when  such  use  in  fact  does  not 
directly  injure  the  public  in  comfort  or 
health.  For  to  limit  such  legislation  to 
cases  where  actual  injury  has  occurred 
would  be  to  deprive  it  of  its  most  effective 
force." 

And  again  in  Durham  v.  Eno  Cotton 
Mills,  supra,  141  N.  C.  at  page  636,  7 
L.R.A.(N.S.)  331,  64  S.  E.  460,  the  court 
says:  "The  state  is  not  bound  to  wait  un- 
til contagion  is  communicated  from  a  hospi- 
tal established  in  the  heart  of  a  city.  It 
may  prohibit  the  establishment  of  such  a 
hospital  there,  because  it  is  likely  to  spread 
contagion.  .  .  .  Such  instances  might 
be  indefinitely  multiplied,  but  these  are  suf- 
ficient to  illustrate  this  case.  The  object 
of  this  legislation  is  to  protect  the  public 
comfort  and  health.  For  that  purpose  the 
the  legislature  nmy  restrain  any  use  of 
private  property  which  tends  to  the  in- 
jury of  those  publie  interests.     That  the 
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pollution  of  the  sources  of  the  public  water 
Aupply  does  so  tend,  no  one  will  deny." 

The  case  of  Durango  v.  Chapman,  27 
Colo.  169,  60  Pac.  635,  was  an  action 
brought  for  the  violation  of  an  ordinance, 
§  3  of  which  provides  that  "the  construc- 
tion or  keeping  of  any  .  .  .  pigsty 
.  .  .  or  any  place  or  premises  of  what- 
ever kind,  the  drainage  from  which  is  capa- 
ble of  contaminating  or  rendering  water 
impure  or  unwholesome,  is  hereby  prohibit- 
ed upon  the  Animas  river,  or  upon  the 
banks  thereof.  ...  It  also  provides 
that  the  keeping  Or  establishment  of  any 
places  by  its  terms  prohibited  is  a  nui- 
sance, and  any  person  violating  the  sec- 
tion shall,  on  conviction,  be  fined.  .  .  . 
The  evidence  establishes  that  the  city  takes 
its  water  supply  from  the  Animas  river; 
that  defendant  in  error  maintained  a 
slaughterhouse  and  pigsty  upon  its  banks 
within  5  miles  above  the  point  where  such 
flupply  is  diverted;  .  .  .  that  drainage 
from  such  place  would  flow  into  a  slough, 
which,  in  low  water,  appears  to  be  sepa- 
rated from  the  main  river  by  a  bar  through 
which  the  water  would  find  its  way  into 
the  stream.  .  .  .  From  a  judgment  dis- 
charging the  defendant"  the  city  brought 
error,  and  the  court,  reversing  the  judg- 
ment, said: 

"On  behalf  of  the  defendant  in  error,  his 
counsel  urges  that  the  section  of  the  ordi- 
nance under  consideration  is  illegal,  for 
the  reason  that  the  municipal  authorities 
had  no  power  to  declare  a  pigsty  or  slaugh- 
terhouse a  nuisance  per  se,  except  they  be 
maintained  within  the  limits  of  the  city, 
or  within  one  mile  beyond.  .  .  .  This 
is  not  the  material  or  decisive  question  un- 
der the  undisputed  facts,  and  it  is  unnec- 
essary to  determine  it  in  this  case.  The 
legislature  has  clothed  the  municipal  au- 
thorities with  power  to  protect  the  stream 
from  which  the  inhabitants  of  the  city  de- 
rive their  supply  of  water  from  pollution, 
within  prescribed  limits.  In  pursuance  of 
this  power,  an  ordinance  has  been  passed 
for  that  purpose.  It  must  be  reasonably 
construed,  and  given  that  interpretation,  if 
possible,  which  will  effect  the  object  of  its 
passage.  .  .  .  The  manifest  purpose  of 
the  ordinance,  as  indicated  by  its  title,  is 
to  protect  the  stream  from  pollution,  from 
which  the  water  supplied  to  the  city  for 
the  use  of  the  inhabitants  is  drawn.  .  .  . 
It  was  not  the  mere  keeping  of  these  places 
within  prescribed  limits  which  was  the  par- 
ticular thing  prohibited,  but  the  drainage 
therefrom,  which  flowed  or  might  flow  into 
the  river,  was  the  danger  which  the  ordi- 
nance sought  to  obviate.  .  .  .  The  fact 
that  these  places  may  have  been  well  kept 
is  no  defense,  for  it  needs  no  evidence  to 
41  L.R.A.<N.S.) 


demonstrate  that  if  water  flowing  over  the 
surface  of  an  inclosure  in  which  swine  are 
kept,  or  from  a  slaughterhouse,  or  over  the 
ground  in  its  near  vicinity,  whether  from 
natural  causes  or  otherwise,  reaches  the 
stream  from  which  the  city  draws  its  wa- 
ter supply,  it  will  be  rendered  impure  and 
unwholesome.  Common  knowledge  teaches 
this  would  be  the  result,  without  proof." 

The  following  additional  authorities  are 
cited,  bearing  upon  the  questions  involved, 
and  upholding  the  views  here  announced: 
Northwestern  Fertilizing  Co.  v.  Hvde  Park, 
97  U.  S.  659,  24  L.  ed.  1036;  North  Chi- 
cago City  R.  Co.  V.  Lake  View,  105  111.  207, 
44  Am.  Rep.  788;  Board  of  Health  v.  Dia- 
mond Paper  Mills  Co.  64  N.  J.  Eq.  793,  63 
Atl.  1125;  Com.  v.  Alger,  7  Cush.  53;  and 
1  Farnham,  Waters,  §  137a. 

We  have  examined  with  care  the  evi- 
dence adduced  in  this  case,  and  are  well 
convinced  that  the  court  was  wrong  in 
discharging  the  jury,  and  entering  a  judg- 
ment of  dismissal,  on  the  grounds  stated. 
The  case  should  have  been  submitted  for  a 
finding  by  the  jury  upon  the  evidence,  un- 
der proper  instructions.  Being  satisfied 
that  the  law  is  one  which  the  legislature 
was  authorized  to  pass,  and  which  the 
courts  should  enforce,  and  since  the  court 
below  by  its  finding  practically  held  the 
statute  inoperative  and  in  effect  nullified 
it,  the  judgment  is  reversed  and  the  cause 
remanded,  for  such  further  proceedings  as 
may  be  proper  under  the  law. 

Musser  and  Gabbert,  JJ.,  concur. 


GEORGIA  SUPREME  COURT. 

B.  F.  JAMES,  Plff.  in  Err., 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY. 

(138  Ga.  415,  75  S.  E.  431.) 

Wrongful  death  —  child  —  parent's 
right  to  damages. 

1.  It  cannot  be  said,  as  a  matter  of  law, 
that  a  child  two  years,  ten  months,  and 
twenty  days  old,  who  was  alleged  to  be  "a 
precocious   child,   capable   of   and   did   run 

Headnotes  by  Hnx,  J. 

Note,  —  Bight  of  court  to  hold  aa  a  mat' 
ter  of  law  that  a  child  of  tender  years 
is  incapable  of  rendering  valuable 
services. 

In  A)len  ▼.  Atlanta  Street  R.  Co.  54  Ga. 
503,  the  court  said  that  a  child  two  years 
old  was  incapable  of  rendering  any  service. 

In  Southern  R.  Co.  v.  Covenia,  100  Ga. 
46,  40  L.K.A.  253,  26  Am.  St.  Rep.  312,  29 
S.  E.  219,  where  the  question  was  whether 
the  court  on  demurrer  could  take  judicial 
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errands  for  petitioner,  was  strong  and  ro- 
busti  with  unusual  physical  powers  for  a 
child  of  his  age,  and  did  render,  and  was 
capable  of  rendering,  services  to  petitioner 
that  were  at  the  time  worth  $5  per  month,'' 
etc.,  was  so  incapable  of  performing  such 
valuable  services  that  a  defendant  corpora- 
tion would  not  be  liable  in  damages  for  the 
homicide  of  such  child,  if  it  be  shown  on 
the  trial  of  the  case  that  the  killing  was 
tortious  and  not  justified. 

a.  In  such  case  the  trial  Judge  should  not 
take  judicial  cognizance  of  the  fact  that 
such  child  is  incapable  of  performing  valua- 
ble services. 

b.  In  cases  of  doubt  as  to  whether  a  child 
of  tender  years  is  capable  of  performing 
valuable  services,  the  court  should  submit 
the  question  of  the  ability  of  such  child  to 
perform  valuable  services  to  the  jury,  for 
their  determination  under  all  the  evidence 
submitted. 

Pleading  —  funeral  expenses  —  itemla* 
ing. 

2.  The  court  did  not  err  in  sustaining  the 
demurrer  to  the  petition,  which  seela  to 
recover  for  the  funeral  expenses,  unless  the 
plaintiff  would  file  an  amendment  within 
thirty  days  from  the  date  of  the  judgment, 
setting  forth  in  detail  the  expenses  in- 
curred. 

(Fish,  Oh.  J.,  and  Beck,  J.,  dissent  from 
proposition  la.) 

(July  11,  1912.) 


ERROR  to  the  Superior  CJourt  for  Meri- 
wether County  to  review  an  order 
striking  out  portions  of  a  petition  in  a 
suit  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been 
negligently  killed  by  defendant's  train.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  liftwton  Nalley,  for  plaintiff  in  er- 
ror: 

The  question  whether  a  particular  child 
of  tender  years  was  capable  of  rendering 
any  valuable  services  to  its  father  should 
be  left  to  a  jury  to  determine  in  the  light 
of  the  evidence  submitted  upon  this  point. 

Crawford  v.  Southern  R.  Co.  106  Qa. 
870,  38  S.  £.  826. 

When  the  law  passes  on  the  capacity 
which  a  child  is  capable  of  exercising  to 
care  for  its  own  preservation  or  protec- 
tion, the  rule  is  not  what  the  general  class 
of  children  the  age  of  the  particular  child 
in  question  are  adjudged  to  be  capable  of 
exercising,  but  what  care  could  the  partic- 
ular child  exercise,  in  the  light  of  the  evi- 
dence adduced  as  to  its  age,  intelligence, 
physical  and  mental  faculties. 

Manchester  Mfg.  Co.  v.  Polk,  116  Ga 
645,  41  S.  E.  1015;  McLarty  v.  Southern 
R.  Co.  127  Ga.  161,  56  S.  £.  297. 


cognizance  of  the  fact  that  a  child  one  year, 
eight  months,  and  ten  days  of  age  was  in- 
capable of  rendering  such  service  as  would 
authorize  the  parent  to  recover,  or  whether 
in  such  a  case  the  court  was  bound  to  sub- 
mit the  matter  to  the  jury,  the  court  said: 
"The  fact  that  a  child  of  less  than  two 
years  of  age  cannot  perform  any  services 
of  value  to  its  parent  is  a  matter  of  com- 
mon knowledge  to  all  men.  It  is  as  well 
known  to  the  judge  as  it  is  to  the  junr. 
It  being  so  known  to  the  judge,  why  should 
he  not  act'  upon  it,  when  he  is  called  upon 
to  do  so  by  proper  pleading?  Why  is  he 
less  qualified  than  the  jury  to  declare  a 
well-known  fact?  Why  should  he  submit 
such  a  question  to  a  jury,  when,  if  they 
found  contrary  to  this  well-known  fact,  he 
would  be  compelled  to  set  aside  their  ver- 
dict? Why  should  he  go  through  the  farce 
of  a  trial,  at  the  expense  of  the  country  in 
time  and  money,  in  order  to  have  a  Jury 
decide  a  fact  which  is  already  well  known 
to  everyone?  There  is  no  necessity  for  a 
jury  trial  when  there  is  no  issue  of  fact. 
In  our  opinion,  there  can  be  no  issue  of  fact 
as  to  the  ability  of  a  child  two  years  old  to 
perform  valuable  services.  Even  if  the 
parent  should  testify  that  a  child  of  that 
age  could  render  services  of  the  value  of 
$2  per  month,  it  would  be  so  inconsistent 
with  every  person's  knowledge  of  the  In- 
capacity of  children  of  that  age  to  render 
service  that  such  testimony  would  be  un- 
worthy of  credit.  In  the  case  of  Hall  v. 
Hollander,  4  Barn,  ft  C.  660,  7  Dowl.  ft  R. 
41  L.R.A.(N.S.) 


133,  4  L.  J.  K.  B.  39,  Bayley,  J.,  in  discuss- 
ing an  injury  to  a  child  two  and  a  half 
years  old,  said:  'It  is  manifest  that  the 
child  was  incapable  of  performing  any  serv- 
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ice. 

The  Covenia  Case  was  followed  in  At- 
lanta Consol.  Street  R.  Co.  v.  Arnold,  100 
Ga.  566,  28  S.  £.  24,  where  the  child  was 
between  two  and  one  half  and  three  years 
ol4  and  it  was  held  that  the  court  would 
take  judicial  cognizance  that  it  was  in- 
capable of  rendering  such  services  as  would 
entitle  the  parent  to  recover  for  the  loss  of 
them. 

On  the  other  hand,  in  Fuller  v.  Inman,  10 
Ga.  App.  680,  74  S.  E.  287,  where  the  child 
in  question  was  alleged  to  be  between  six 
and  seven  years  of  age,  which  the  court 
said  must  be  taken  to  be  slightly  over  six 
vears  of  age,  it  was  held  that  ''it  cannot 
be  said,  as  a  matter  of  law,  that  the  plain- 
tiff's son  was  incapable  of  rendering  serv- 
ices which  would  materially  or  subetan- 
tally  contribute  to  his  mother's  support." 

In  Sugarman  v.  Atlanta  Consol.  Street 
R.  Co.  94  Ga.  604,  21  S.  E.  581,  it  was  held 
that  it  was  proper  to  allege  that  a  child 
not  quite  five  years  old  was  capable  of  ren- 
dering and  did  render  services  which  were 
of  a  certain  value. 

And  in  Crawford  v.  Southern  R.  Co.  106 
Ga  870,  33  S.  E.  826,  where  the  child  was 
a  girl  four  and  one  half  years  old,  the  court 
said  that,  to  be  on  the  safe  side,  they 
thought  the  question  whether  a  child  of 
this  age  was  able  to  render  any  valuable 
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Messrs.  Oharlton  B.  Battle  and  Howell 
HolllB  for  defendant  in  error. 

Hill,  J.,  deliyered  the  opinion  of  the 
court: 

3.  F.  James,  hereinafter  called  the  plain- 
tiff, brought  suit  against  the  Central  of 
Georgia  Railway  Company,  hereinafter 
called  the  defendant,  for  the  homicide  of 
his  minor  child,  alleged  to  be  two  years, 
ten  months,  and  twenty  days  old,  which, 
he  alleges,  was  negligently  killed  by  one  of 
the  defendant's  railway  trains.  It  was  al- 
leged that  the  "son  was  a  precocious  child, 
capable  of  and  did  run  errands  for  peti- 
tioner, was  strong  and  robust,  with  unusual 
physical  powers  for  a  child  of  his  age,  and 
did  render,  and  was  capable  of  rendering, 
services  to  petitioner  that  were  at  the  time 
worth  $6  per  month,  and  said  son's  serv- 
ices would  have  become  more  valuable  to 
petitioner  aa  the  said  child  lived  out  the 
remnant  of  his  minority."  It  was  further 
alleged  that,  by  reason  of  the  child  being 
killed  under  the  circumstances  alleged  in 
the  petition,  the  "petitioner  was  put  to 
the  expense  of  $ltf4  as  funeral  expenses." 
There  were  allegations  of  negligence  and  of 
the  circumstances  of  the  homicide  that 
need  not  here  be  set  forth. 

The   defendant   demurred   generally   and 


specially  to  so  much  of  the  petition  as 
sought  to  recover  for  the  loss  of  the  child's 
services,  on  the  ground  that  the  child,  by 
reason  of  its  age,  was  incapable  of  render- 
ing valuable  services.  A  special  demurrer 
attacked  the  general  allegation  that  the  fu- 
neral expenses  were  $104,  and  asked  that 
the  expenses  be  itemized.  The  court  ren- 
dered the  following  judgment  on  the  gen- 
eral and  special  demurrers:  "It  is  con- 
sidered, ordered,  and  adjudged  that  the  gen- 
eral and  special  demurrers  be  and  the 
same  are  hereby  sustained  to  that  portion 
of  plaintiff's  petition  which  seeks  to  re- 
cover for  the  loss  of  services  of  the  plain- 
tiff's child,  and  said  portions  of  petition 
are  hereby  ordered  stricken.  But  the  gen- 
eral demurrer,  directed  to  that  portion  of 
plaintiff's  petition  which  seeks  to  recover 
for  funeral  expenses,  is  overruled,  pro- 
vided that  the  plaintiff  shall,  within  thirty 
days,  file  an  amendment,  setting  forth  in 
detail  the  expenses  incurred,  in  which  event 
the  special  demurrer  to  the  seventh  para- 
graph will  also  be  overruled,  in  so  far  as 
sai^  paragraph  relates  to  funeral  expenses. 
Otherwise  said  special  demurrer  will  be 
sustained.  The  effect  of  this  judgment  is 
intended  to  deny  to  the  plaintiff  the  right 
to  proceed  for  the  value  of  the  loss  of 
services  of  the  child,  but  to  proceed  for  the 


service  should  be  left  to  a  jury  to  decide. 

And  now  the  age  sufficient  to  require  sub- 
mission to  the  jury  has  been  reduced  in 
Georgia  to  two  years,  ten  months,  and  twen- 
ty days  by  the  decision  in  James  v.  Cen- 
tral or  Geobgia  R.  Co. 

In  Hall  V.  Hollander,  supra,  it  was  ob- 
jected in  the  case  of  an  infant  two  and  a 
half  years  old  that  he  was  not  competent 
to  perform  any  service  at  his  tender  age. 
Lord  Chief  Justice  Abbott  was  of  that  opin- 
ion, but  offered  to  leave  it  to  the  jury  to 
say  whether  the  child  was  capable  of  per- 
forming services  to  which  any  value  could 
be  attached.  Counsel  for  the  plaintiff  not 
desiring  the  question  to  be  so  left,  the  plain- 
tiff  was  nonsuited.  On  appeal,  Bayley,  J., 
said:  "Here  it  is  manifest  that  the  child 
was  incapable  of  performing  any  service." 
Holroyd,  J.,  said  that  no  evidence  of  service 
could  be  given  in  the  case.  Abbott,  Ch.  J., 
said:  "No  service  was  or  could  be  per- 
formed by  the  child."  And  the  nonsuit  was 
affirmed. 

In  Holleran  v.  Bagnell,  Ir.  L.  R.  6  C.  L. 
333,  which  was  an  action  under  Lord  Camp- 
bell's act  for  the  death  of  a  girl  about  seven 
years  of  age  and  the  evidence  was  that  she 
rendered  trifling  household  services  which 
were  incapable  of  being  estimated  as  of  any 
pecuniary  value,  it  was  held  that  there 
could  be  no  recovery. 

It  may  be  noted  that  in  Smith  v.  Middle- 
ton,  112  Kv.  688,  56  L.R.A.  484,  99  Am. 
8t.  Rep.  308,  66  8.  W.  388,  where  the  child 
killed  was  about  four  years  old,  the  court 
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quoted  the  following  instruction:  "If  the 
jury  find  for  the  plaintiff,  they  will  fix  the 
damage  at  a  fair  eauivalent  in  money  for 
the  power  of  deceasea  to  earn  money,  lost  by 
reason  of  the  destruction  of  his  life,  not 
exceeding  $10,000;  and  in  fixing  the  dam- 
ages the  jury  will  take  into  consideration 
the  age  of  the  deceased  at  the  time  of  his 
death,  his  earning  capacity,  and  the  prob- 
able duration  of  his  life,"  and  said:  "Ordi- 
narily this  instruction  fairly  presents  the 
law  as  administered  in  this  state  on  this 
subject.  In  this  case,  considering  the  ten- 
der years  of  the  decedent,  we  are  of  the 
opinion  that  the  use  of  the  expression  'his 
earning  capacity'  was  probably  misleading 
to  the  jury.  We  rather  think  that  an  in- 
struction after  this  form  would  have  been 
more  appropriate:  *If  the  jury  find  for 
the  plaintiff,  they  will  fix  the  damages  at 
such  a  sum  not  exceeding  $10,000,  as  would 
be  a  fair  compensation  to  the  estate  for 
the  destruction  of  the  power  of  the  deceased 
to  earn  money;  and  in  fixing  such  damages 
the  jury  should  take  into  consideration  the 
age  of  deceased  at  the  time  of  his  death, 
and  the  probable  duration  of  his  life.' " 

The  age  of  the  child  is  not  ffiven  in  Den- 
nis V.  Clark,  2  Cush.  847,  48  Am.  Dec.  671, 
where  it  was  admitted  by  the  plaintiff  that 
the  child  was  too  young  to  be  capable  of 
rendering  him  any  service;  nor  in  Trow  v. 
Thomas,  70  Vt.  680,  41  Atl.  662,  where  the 
court  speaks  of  the  plaintiff's  infant  child 
as  too  young  to  render  services. 

B.  B.  B. 
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funeral  expenses,  upon  proper  amendment." 
The  plaintiff  failed  to  amend  his  petition 
in  conformity  to  the  judgment  of  the  oourt, 
and  brings  the  judgment  of  the  trial  court 
here  for  review. 

1.  The  question  to  be  determined  here 
is:  Shall  we  hold,  as  a  matter  of  law,  that 
a  child  •  lacking  forty-one  days  of  being 
three  years  old,  and  who  was  alleged  to  be 
very  precocious,  and  capable  of  rendering 
services  worth  $5  per  month,  was  incap- 
able of  performing  valuable  services?  or 
whether  the  question  is  so  doubtful  as  that 
it  should  he  remanded  to  the  realm  of  facts 
for  the  jury  to  determine  T 

The  determination  of  the  question  is  not 
without  difficulty.  In  the  case  of  Southern 
R.  Co.  V.  Covenia,  100  Ga.  46,  40  L.R.A. 
253,  62  Am.  St.  Rep.  312,  29  S.  E.  219,  it 
was  held,  where  a  child  one  year,  eight 
months,  and  ten  days  old  was  alleged  to 
have  been  tortiously  killed  by  the  defend- 
ant company,  that  'the  courts  will  take 
judicial  cognizance  of  the  fact  that  an  in- 
fant of  this  age  is  incapable  of  rendering 
valuable  services."  It  was  also  held  in 
the  same  case  that  "the  tather  of  the  child 
killed  is  entitled  to  recover  the  expenses 
necessarily  and  reasonably  incurred  in  the 
burial  of  the  child  including  compensation 
for  the  loss  of  such  time  on  the  father's 
part  as  was  needed  for  this  purpose." 

In  the  case  of  Atlanta  Consol.  Street  R. 
Co.  V.  Arnold,  100  Ga.  666,  568,  28  S.  E. 
224,  225,  this  court,  in  an  opinion  de- 
livered by  Mr.  Justice  (now  Chief  Justice) 
Fish,  said:  "The  reasons  given  by  Chief 
Justice  Simmons,  in  the  opinion  in  the 
Covenia  Case,  for  taking  judicial  cogniz- 
ance of  the  fact  that  a  child  less  than  two 
years  old  is  incapable  of  rendering  'such 
services  as  would  authorize  the  parent  to 
recover*  for  the'  loss  of  them  are  equally 
applicable  in  a  case  where  the  child  for 
whose  death  a  recovery  is  sought  is  alleged 
to  have  been  between  two  and  one  half  and 
three  years  of  age."  In  the  case  last  cited, 
the  allegation  was  that  "the  child  was  be- 
tween two  and  one  half  and  three  years  of 
age."  No  definite  age  was  given.  The  fa- 
miliar rule,  therefore,  that  the  pleadings 
will  be  construed  most  strongly  against 
the  pleader,  was  applicable;  and  it  must 
be  presumed  that  in  that  case  the  child 
was  nearer  two  and  one  half  years  of  age 
than  otherwise.  The  decision  from  which 
the  quotation  is  just  made  does  not  go  to 
the  extent  of  holding  that  a  child  of  three 
years  of  age  and  under  is  incapable  of  ren- 
dering valuable   services. 

In  the  case  of  Crawford  v.  Southern  R. 
Co.  106  Ga.  870,  33  S.  E.  826,  where  suit 
was  brought  for  the  alleged  negligent  homi- 
cide of  plaintiff's  daughter,  four  and  one 
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half  years  old,  this  court  held:  "The  ques- 
tion whether  a  particular  child  of  such  age 
was  capable  of  rendering  any  valuable 
service  to  its  father  should  be  left  to  a 
jury  to  determine  in  the  light  of  the  evi- 
dence submitted  upon  this  point."  And 
see  Sugarman  v.  Atlanta  Consol.  Street  R. 
Co.  94  Ga.  604,  21  S.  E.  581.  So  it  will 
be  seen  that  this  court  haa  held  that  courts 
will  take  judicial  cognizance  of  the  fact 
that  children  one  and  one  half,  and  children 
about  two  and  one  half  years  old,  are  in- 
capable of  performing  such  valuable  serv- 
ices that  their  parents,  on  their  being 
tortiously  killed  by  a  railroad  ccnnpany, 
can  recover  for  loss  of  such  services. 

This  court  has  also  held  (in  the  Craw- 
ford Case,  supra),  where  a  child  four  and 
one  half  years  of  age  was  killed  by  a  rail- 
road company,  that  the  question  whether 
a  child  of  that  age  was  capable  of  render- 
ing any  valuable  services  to  its  father 
should  be  left  to  a  jury  to  determine  io 
the  light  of  the  evidence  submitted  on  this 
point. 

Where,  then,  is  the  Ipe  of  demarcation 
between  the  various  ages  of  children  at 
which  a  court  can  say,  as  a  matter  of  law 
that  they  cannot  render  valuable  tervicesT 
No  fixed,  arbitrary  age  ought  to  he  estalv 
lished,  except  as  a  child's  age  remains 
near  birth.  But  as  it  gets  farther  and 
farther  away,  what  should  be  the  rulel 
No  arbitrary  or  absolute  rule  ought  to  be 
laid  down,  and  no  definite  age  fixed.  Chil- 
dren vary  so  in  point  of  physical  develop- 
ment, strength,  energy,  intelligence,  and 
precociousness  that  no  unvarying  age  limit 
should  be  fixed  at  which  it  can  be  said,  as 
a  matter  of  law,  that  a  child  cannot  per- 
form for  its  parent  such  valuable  services 
as  would  entitle  him  to  recover  damages, 
in  case  of  the  tortious  killing  of  the  child. 

We  think  the  safer  rule  to  be  that,  where 
the  question  of  the  ability  of  the  child  to 
perform  valuable  services  is  involved,  and 
the  court  is  doubtful,  the  jury  should  pass 
upon  it.  It  is  only  in  cases  where  it  is 
beyond  question  that  the  child  is  so  young 
that  it  cannot  perform  valuable  services 
that  the  trial  judge  should  so  hold.  But 
we  cannot  say  in  the  present  case,  where 
the  child  is  alleged  to  have  been  practically 
three  years  old,  precocious,  and  able  to 
perform  services,  which,  if  rendered  were 
valuable,  that  they  were  not  such  as  a 
matter  of  law.  It  was  alleged  in  the  pe- 
tition that  "said  son  was  a  precocious  child, 
capable  of  and  did  run  errands  for  peti- 
tioner, was  strong  and  robust,  with  unusual 
physical  powers  for  a  child  of  his  age,  and 
did  render,  and  was  capable  of  rendering, 
services  to  petitioner  that  were  at  the 
time  worth  $5  per  month,  and  said  servioeB 
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would  haye  become  more  valuable  to  peti- 
tioner as  the  Bald  child  lived  out  the  rem- 
nant of  his  minority."  On  demurrer,  for 
the  purpoBCB  of  the  argument,  this  must 
be  taken  to  be  true.  It  is  true  "that  which 
is  judicially  known  need  not  be  proven/' 
and  that  ''judicial  notice  takes  the  place 
of  proof,  and  is  of  equal  force."  See  31 
Cyc.  337;  Griffin  v.  Augusta  &  K.  R.  Co.  72 
Ga.  423  (2).  But,  while  it  is  true  that 
there  is  a  point  where  the  court  can  say 
a  child  cannot  render  valuable  services, 
there  must  also  be  some  line  of  demarca- 
tion where  the  court  must  stop  short  of 
saying  the  child  cannot  perform  valuable 
services,  and  permit  the  jury  to  say,  under 
all  the  evidence,  whether  the  child  is  cap- 
able of  rendering  valuable  services  or  not. 
And  especially  is  this  true  where  it  is  al- 
leged that  the  child  was  precocious,  and 
was  capable  of  rendering,  and  did  render, 
valuable  services  to  its  parent. 

It  is  within  the  common  knowledge  that 
some  children  are  more  precocious  than 
others,  and  can  walk,  talk,  and  develop 
their  mental  and  physical  powers  at  a 
much  earlier  age  than  others.  The  biog- 
raphies of  the  great  musicians  and  musical 
prodigies,  as  well  as  those  of  the  artists  and 
scientists,  and  others,  are  well  known  to 
many  readers.  It  is  said  of  Beethoven, 
that  he  would  play  upon  the  piano  at 
three  years  of  age,  and  at  twelve  presided 
at  the  chapel  organ,  and  at  thirteen  was 
a  member  of  the  orchestra  at  the  court 
theater.  Mozart,  another  of  the  world's 
greatest  musicians,  was  being  instructed  in 
music  at  the  age  of  three,  '*and  shared  the 
harpsichord  lessons  of  his  sister,  Maria, 
five  years  his  senior,"  and  at  the  age  of 
five  had  composed  some  simple  pieces  of 
music.  Encyclopoedia  Brittanica  (Mozart). 
Robert  Alexander  Schumann  was  a  com- 
poser at  seven;  and  Louis  Spohr  could 
sing  duets  with  his  mother  at  four  years 
of  age,  and  play  the  violin  at  five.  Numer- 
ous instances  will  call  themselves  to  mind 
where  precocious  children  of  tender  years, 
in  all  walks  of  life,  have  shown  very  early 
capacity  for  performing,  not  only  manual 
services,  but  rare  mental  efforts.  Where 
the  line  should  be  drawn,  no  arbitrary  rule 
can  determine  rightly.  In  this  view,  we 
think  in  doubtful  cases,  as  already  said, 
that  the  jury  should  be  left  to  say,  under 
all  the  evidence  submitted,  at  what  age  a 
child  of  tender  years  is  capable  of  perform- 
ing such  valuable  services  for  the  parent 
as  would  entitle  the  latter  to  recover  for 
the  loss  of  the  same,  in  case  the  killing  of 
the  child  is  shown  to  be  wrong  and  tortious. 

2.  The  court  did  not  err  in  sustaining 
the  demurrer  to  that  portion  of  the  peti- 
tion which  sought  to  recover  for  the  fu- 
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neral  expenses  of  the  child,  unless  the  plain- 
tiff would  file  an  amendment  within  thirty 
days  from  the  date  of  the  judgment,  setting 
forth  in  detail  the  expenses  incurred. 
Judgment  reversed. 

All  the  justices  concur,  except  Fish,  Ch. 
J.,  and  Beck,  J.,  dissenting.  £yans,  P.  J.^ 
concurs  duhitante. 

Fish,  Ch.  J.,  and  Beck,  J.,  dissenting  to- 
the  ruling  made  in  headnote  la,  cite  South- 
ern R.  Co.  V.  Covenia,  100  Ga.  46,  40  L.R.A. 
253,  62  Am.  St.  Rep.  312,  29  S.  E.  219; 
Atlanta  Consol.  Street  R.  Co.  y.  Arnold^ 
100  Ga.  666,  28  6.  E.  224. 


KENTUCKY  COURT  OF  APPEALS. 

HARVEY  MYERS,  Appt., 

V. 

PULLMAN   COMPANY. 

(149  Ky.  776,  149  S.  W.  1002.) 

Carrier  —  sleeping  car  company  —  lia- 
bility for  robbery. 

1.  A  sleeping  car  company  is  not  liable 
for  loss  of  property  by  a  passenger  seeking 
to  enter  the  car  on  an  intrastate  journey, 
taken  by  thieves  who  had  congregated  about 
the  entrance  to  the  car,  although  it  knew 
that  thieves  had  been  operating  at  such  sta- 
tion, if  it  had  no  reason  to  anticipate  that 
they  would  be  present  at  the  tune  and  place 
when  and  where  the  loss  occurred. 

Same  —  negligence  of  agent  —  liability 
for. 

2.  A  Bleeping  car  company  is  not  charge- 
able with  negligence  on  the  part  of  the 
agent  at  a  railroad  station  who  is  author- 
ized to  sell  its  tickets,  in  failing  to  warn  an 
intending  passenger  against  the  possible 
presence  of  thieves  or  pickpockets  about  the 
station  grounds  and  car  entrance. 

Same  —  failure  to  warn  passenger  —  ef- 
fect. 

3.  A  sleeping  car  company  is  not  guilty 
of  negligence  in  failing  to  warn  patrons  of 
the  possible  presence  at  a  watering  place 
of  thieves  and  pickpockets,  which  will  ren- 
der it  liable  for  loss  of  jewelry  taken  from 
one  attempting  to  enter  its  car  at  such 
place. 

Same  —  oontribntory  negligence  —  ef- 
fect. 

4.  One  who,  after  depositing  his  luggage 
in  a  Bleeping   car,   returns  to  the  station 

Note. '^  Duty  of  sleeping  car  company 
as  to  baggage  or  personal  effects  of 
passengers. 

The  earlier  cases  discussing  this  question 
are  found  in  notes  in  21  L.R.A.  289,  and  9 
L.R.A.(N.S.)   407. 

Myers  v.  Pfllmaw  Co.  is  in  accord  with 
the  earlier  authorities,  that  a  sleeping  car 
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platform  to  await  the  departure  of  the 
train,  cannot  hold  the  company  liable  for 
I068  of  jewelry  taken  from  him  by  thieves 
who  congregate  about  the  entrance  of  the 
car  after  the  train  has  begun  to  move  and 
the  car  officials  have  gone  inside. 

(October  10,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Kenton  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  value  of  a  diamond  stud 
stolen  from  plaintiff  while  he  was  attempt- 
ing to  board  defendant's  train.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Myers  A  Howard,  for  appel- 
lant: 

Defendant's  agents  were  bound  to  exer- 


cise reasonable  or  ordinary  eare  for  the  pro- 
tection of  its  passengers,  and  knowing  or 
having  reason  to  suspect  the  presence  of 
thieves  and  robbers  there  for  the  purpose  of 
robbing  its  passengers,  it  was  its  duty,  at 
the  very  least,  to  have  given  warning  to  its 
passengers. 

6  Cyc.  656;  25  Am.  k  Eng.  Enc  Law,  2d 
ed.  1116;  Elliott,  Railroads,  S  1623;  Pull- 
man's Palace  Car  Co.  v.  Ball,  106  Oa.  766, 
44  L.R.A.  790,  71  Am.  St.  Rep.  293,  32 
S.  E.  923;  Wharton,  Neg.  7th  ed.  S  610; 
Pullman  Palace  Car  Co.  v.  Hunter,  107  Ky. 
522,  47  L.RJL.  286,  54  8.  W.  845. 

Mr.  B.  F.  Grazlanl  also  for  appellant. 

Mr.  Martin  M.  Burrett,  for  appellee: 

Plaintiff  was  a  passenger,  entitled  only  to 
the  rights   and  privileges  of  a  passenger. 


eompan^  is  not  held  to  the  responsibility 
of  an  innkeeper.  No  other  case  has  been 
found  involving  the  duty  of  a  sleeping  car 
company  to  protect  a  passenger  on  its  cars 
from  pickpockets  and  thieves  while  board- 
ing the  car,  the  case  nearest  approaching  it 
in  similarity  of  facts  being  Pullman  Co. 
V.  Schober,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
236,  where  a  passenger's  effects  were  stolen 
out  of  a  sleeping  car  berth  through  an  open 
window  while  the  train  was  stopping  at  a 
station.  Although  it  appears  that  the  com- 
pany's 'agents  were  aware  that  similar 
thefts  had  occurred  along  its  lines,  it  was 
held  erroneous  to  give  an  instruction  which 
in  effect  imposed  the  absolute  duty  to  main- 
tain a  watch  against  occurrence  of  such 
theft  from  the  outside  at*  all  times  and 
places,  the  court  holding  that  the  necessity 
for  such  a  watch  depended  upon  the  circum- 
stances of  each  case. 

Nor  under  such  circumstances  would  an 
instruction  be  proper,  that  reasonable  care 
was  exercised  by  the  company  if  they  had 
an  employee  on  watch  inside  the  car.    Ibid. 

But  knowledge  on  the  part  of  defendant's 
servant  that  stealing  from  the  cars  had 
been  going  on  in  that  neighborhood  was 
material  and  relevant  upon  the  degree  of 
care  that  was  reasonable  on  their  part,  to 
protect  property  of  passengers;  nor  need 
that  fact  be  alleged  m  order  to  prove  it. 
Ibid. 

A  sleeping  car  company  is  liable  only  in 
case  of  negligence,  wnere  a  passenger's  ef- 
fects retained  by  him  in  the  berth  arc 
stolen.  Springer  v.  Pullman  Go.  234  Pa. 
172,  83  Atl.  98. 

And  the  fact  that  a  porter  was  seen  dur- 
ing the  night  once  in  tne  washroom  of  the 
car,  and  at  another  time  on  the  platform 
assisting  passengers  getting  on  or  off,  is 
not  a  sufficient  showing  of  negligence  to 
render  the  company  liable  for  loss  of  a  pas- 
senger's effects,  where  the  evidence  does 
not  connect  such  absence  with  the  loss  of  the 
baggage,  which,  in  each  instance,  was  prob- 
ably only  a  momentary  absence,  and  where 
it  is  not  shown  that  no  one  else  was  on 
duty  at  such  times.  Ibid. 
41  L.R.A.(N.S.) 


Nor  does  a  sleeping  car  company  owe  the 
duty  of  seeing  that  no  passenger  leaves  the 
car  with  any  baggage  except  his  own,  as 
that  would  be  virtually  making  the  carrier 
an  insurer,  besides  subjecting  the  passengers 
to  scrutiny  and  surveillance  which  the  ordi- 
nary traveler  would  have  a  right*  to  resent. 
Ibid. 

Nor  will  it  be  conceded  that  reasonable 
care  and  vigilance  to  protect  against  loss 
of  baggage  require  that  the  porter  should, 
throughout  the  entire  night,  be  standing  as 
sentry  in  the  aisle,  or  constantly  moving 
backward  and  forward  through  the  car  as 
guard  or  watchman.    Ibid. 

In  Calder  v.  Southern  R.  Co.  89  S.  C.  287, 
71  S.  E.  841,  it  was  held  to  be  the  duty  of 
a  sleeping  car  company  properly  to  safe- 
guard sleeping  passengers  against  robbery, 
and  a  reckless  disregard  01  such  passen- 
ger's safety  renders  the  company  liable  to 
compensatory  and  punitive  damages  where 
the  passenger  is  roobed  and  assaulted.  It 
is  said  that  the  rule  that  the  duty  of  a 
carrier  to  protect  a  passenger  from  the 
wrongful  acts  of  fellow  passengers  or 
strangers  applies  only  when  the  carrier  has 
knowledge  of  the  existence  of  the  danger, 
or  of  facts  and  circumstances  from  which 
the  danger  may  be  reasonably  anticipated, 
is  not  applicable  to  passengers  asleep  in 
their  berths.  In  the  case  of  passengers  oth- 
er than  those  in  sleeping  cars,  it  may  rea- 
sonably be  expected  that  they  will  be  able  to 
give  notice  of  the  necessity  for  protection, 
but  knowledge  of  the  fact  that  a  passenger 
is  asleep  in  his  berth  is  in  itself  notice  of 
the  necessity  for  taking  proper  precautions 
to  safeguard  him,  as  at  that  time  he  may 
be  presumed  to  be  powerless  to  give  notice 
of  threatened  danger.  In  the  present  case 
the  testimony  shows  that  the  Pullman  com- 
pany recognized  the  necessity  for  guarding 
the  safety  of  the  passengers,  even  before  re- 
ceiving notice  of  danger,  or  of  facts  from 
which  danger  might  reasonably  be  antici- 
pated, by  requiring  either  the  conductor  or 
the  porter  to  be  on  duty  during  the  entire 
time  the  passengers  are  asleep  for  the  pur- 
pose of  giving  them  protection  generally. 
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There  was  no  contract  for  the  transporta- 
tion of  merchandise.  Even  if  defendant 
were  guilty  of  actionable  negligence  in 
guarding  and  protecting  plaintiff's  baggage, 
he  could  not  recover  for  the  loss  of  any 
Article  which  is  not  what  is  technically 
known   as   "baggage." 

Pullman  Palace  Car  Co.  v.  Gaylord,  9 
Ky.  L.  Rep.  58;  American  Contract  Co.  v. 
Cross,  8  Bush,  472,  8  Am.  Rep.  471;  Illi- 
nois C.  R.  Co.  V.  Matthews,  114  Ky.  973, 
60  L.R.A.  840,  102  Am.  St.  Rep.  316,  72 
S.  W.  302;  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Moore,  40  Miss.  39;  Dexter  v.  Syraeuse, 
B.  &  N.  Y.  R.  Co.  42  N.  Y.  326,  1  Am.  Rep. 
527;  Smith  v.  Cincinnati,  H.  &  D.  R.  Co.  3 
Ohio  S.  &  C.  P.  Dec.  192;  Bomar  v.  Max- 
well, 9  Humph.  621,  51  Am.  Dec.  682. 


Where  the  passenger  retains  the  custody 
and  control  of  his  own  property,  even  com- 
mon carriers  are,  as  a  general  thing,  not 
liable,  and  are  placed  on  a  footing  with 
(Sleeping  car  companies. 

The  Crystal  Palace  v.  Vanderpool,  16 
B.  Mon.  307;  The  R.  E.  Lee,  2  Abb.  (U.  S.) 
49,  Fed.  Cas.  No.  11,690;  The  John  Brooks, 
1  Haskell,  439,  Fed.  Cas.  No.  7,335;  Ab- 
bott V.  Bradstreet,  55  Me.  530;  Clark  v. 
Burns,  118  Mass.  275,  19  Am.  Rep.  456; 
McKee  v,  Owen,  15  Mich.  115;  Tower  v, 
Utica  &  S.  R.  Co.  7  Hill,  47,  42  Am.  Dec. 
36;  Cohen  v.  Frost,  2  Duer,  335;  Gleason 
v.  Goodrich  Transp.  Co.  32  Wis.  85,  14  Am. 
Rep.  716;  Hillis  v.  Chicago,  R.  I.  &  P.  R. 
Co.  72  Iowa,  228,  33  N.  W^  643 ;   Welch  v. 


without  reference  to  any  particular  danger 
to  a  passenger.  Therefore  it  is  evidence  of 
negligence  for  the  sleeping  car  company  to 
fail  to  keep  a  proper  watch,  even  before  it 
has  other  notice  of  the  danger,  or  of  such 
facts  as  are  sufficient  to  cause  it  to  antici- 
pate danger  to  a  particular  passenger. 

As  it  is  the  duty  of  a  sleeping  car  com- 
pany to  keep  such  a  constant  watch  over 
passengers  as  will  protect  the  sleeper  from 
robbery  and  unwarranted  intrusion,  the 
jury  were  held  to  have  been  justified  in 
finding  the  company  negligent  in  failing  to 
keep  a  proper  watch,  and  the  passenger's 
property  lost  as  a  direct  result  of  that 
negligence,  where  the  evidence  showed  that 
the  porter  was  not  keeping  watch,  but  was 
otherwise  engaged  at  a  place  in  the  forward 
end  of  the  car  from  which  he  could  not  see 
the  aisle.    Hill  v.  Pullman  Co.  188  Fed.  497. 

A  sleeping  car  company  has  the  legal 
duty  to  use  reasonable  care  to  protect  and 
guard  a  sick  passenger  in  the  possession  of 
medicines  and  stimulants  carried  with  her 
in  a  hand  bag  for  use  during  the  journey. 
Bacon  v.  Pullman  Co.  18  L.R.A.(N.S.)  578, 
89  C.  C.  A.  1,  159  Fed.  1,  14  Ann.  Cas.  616. 

As  to  articles  not  intended  for  the  trav- 
eler's use,  comfort,  and  adornment  during 
the  journey,  and  carried  solely  for  the  pur- 
pose of  transportation,  the  company  owes 
the  passenger  no  legal  duty  whatever.    Ibid. 

The  negligence  of  a  sleeping  car  con- 
ductor and  porter  who  went  onto  the  plat- 
form of  the  station  at  w^hich  the  train  had 
stopped,  and  left  the  sleeping  car  un- 
watched  and  both  doors  unlocked,  is  for  the 
jury.  Godfrey  v.  Pullman  Co.  87  S.  C.  361, 
69  S.  E.  666.  Ann.  Cas.  1912  B.  971. 

In  Croll  v.  Pullman  Co.  61  Misc.  265, 
113  N.  Y.  Supp.  542,  it  was  held  that  a 
prima  facie  case  of  negligence  was  made 
out,  justifying  recovery,  where  a  passenger 
in  a  sleeping  car.  upon  being  told  by  the 
conductor  that  the  car  had  missed  connec- 
tions and  would  lay  over  for  the  niprht,  and 
that  he  could  either  remain  in  the  car  or 
go  to  a  hotel,  elected  to  go  to  the  hotel, 
and  left  his  hand  bag  and  umbrella  in  the 
car  upon  the  assurances  of  the  conductor 
that  they  would  be  safe,  and  they  were  lost. 
41  L.R.A.(N.S.) 


Effects  for  which  recovery  may  be  had. 

The  term  "baggage"  comprehends  a  ring 
carried  by  a  female  passenger  on  her  trip. 
Pullman  Co.  v.  Vanderhoeven,  48  Tex.  Civ. 
App.  414,  107  S.  W.  147.  It  was  said  that 
the  law  does  not  inhibit  a  woman  from  car- 
rying on  her  journey  whatever  article  of 
her  paraphernalia  she  may  choose,  nor  has 
it  ever  undertaken  to  say  what  of  the  vari- 
ous and  multifarious  articles  which  com- 
prise it  is  comprehended  by  the  term  "bag- 
gage." It  similarly  declares  that  the  term 
includes  whatever  property  she  may  carry 
on  her  journey  necessary  for  her  use,  en- 
joyment, or  pleasure  in  traveling. 

Nor  does  the  law  place  any  limit  upon 
the  value  of  a  woman's  jewelry  that  may  be 
carried  as  baggage,  and  so  an  instruction 
was  properly  refused  which  would  warrant 
a  jury  in  finding  that  a  ring  alleged  to  be 
worth  $1,500  could  not,  because  of  its  value, 
be  considered  as  baggage.    Ibid. 

In  Godfrey  v.  Pullman  Co.  supra,  where 
it  was  claimed  that  $150  in  money  had  been 
taken  from  under  the  passenger's  pillow 
while  he  was  asleep,  and  it  was  contended 
that  the  company  should  not  be  liable  for 
more  money  than  was  necessary  for  the  ex- 
penses of  the  passenger's  trip  to  the  place 
his  berth  ticket  called  for,  as  the  company 
was  not  informed  that  he  was  going  else- 
where, it  was  said  the  amount  of  the  money 
or  the  character  of  the  baggage  carried  by 
passengers  is  not  to  be  limited  to  the  re- 
quirements of  any  particular  part  of  the 
journey  or  any  particular  line  of  connect- 
ing carriers;  nor  is  the  passenger,  in  the 
absence  of  a  request,  bound  to  volunteer  in- 
formation as  to  the  nature  or  value  of  his 
baggage,  if  it  is  only  such  and  so  much  as 
he  is  entitled  to  carry  for  the  journey  con- 
templated. 

A  sleeping  car  company  is  not  responsible 
to  passengers  for  jewelry  stolen  by  its  por- 
ter which  was  being  carried  for  transporta^ 
tion  merely,  and  not  for  use  during  the 
journey.     Bacon  v.  Pullman  Co.  supra. 

In  Hill  v.  Pullman  Co.  supra,  a  verdict 
of    $180    for    money  *  and    personal    effects 
stolen  from  a  sleeping  pi^saenger  was  su9« 
51 
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Pullman  Palace  Cftr  Co.  16  Abb.  Pr.  N.  S. 
362,  Sheldon,  457. 

Where  the  pasBenger  retains  excliuive 
custody  and  control  of  his  baggage,  and  is 
robbed  in  broad  daylight  while  he  is  wid^ 
awake,  the  company  is  not  liable. 

Weeks  v.  New  York,  N.  H.  &  H.  R.  Co.  9 
Hun,  669,  affirmed  in  72  N.  Y.  50,  28  Am. 
Rep.  104;  Vance  ▼.  Throckmorton,  5  Bush, 
41,  96  Am.  Dec.  327. 

liassing,  J.,  delivered  the  opinion  of  the 
court: 

Harvey  Myers,  a  member  of  the  Kenton 
county  bar,  brought  suit  against  the  Pull- 
man Company  for  $500,  the  value  of  a  dia- 
mond stud  lost  by  him  through  theft  on 
March  28,  1908,  while  in  the  act  of  board- 
ing a  train  at  Hot  Springs,  Arkansas,  for 
Shreveport,  Louisiana.  The  record  shows  that 
the  plaintiff,  being  unable  to  make  direct 
connection  to  Shreveport,  bought  for  him- 
self railroad  and  sleeping  car  tickets  to  in- 
tervening points  within  the  state  of  Ar- 
kansas. The  train  that  was  to  convey  him 
to  his  destination  contained  two  sleeping 
cars,  connected  and  attached  to  the  rear,  the 
property  of  the  defendant,  and  their  inter- 
nal management  intrusted  to  a  conductor 
and  porter,  the  agents  and  servants  of  de- 
fendant. Immediately  upon  the  arrival  of 
the  train,  plaintiff  exhibited  his  ticket  to 
the  Pullman  conductor,  who  assigned  him 
space  in  the  sleeping  car  second  from  the 
rear,  and  directed  the  porter  to  take  and 
deposit  plaintiff's  baggage  in  the  car,  which 
he  did.  Desiring  to  spend  the  time  before 
the  train  should  leave  with  his  wife  and 


daughter,  who  were  then  sojourning  with 
him  for  a  season  at  Hot  Springs,  he  walked 
with  them  up  and  down  the  platform  near 
the  train.  At  signal  for  the  train  to  de- 
part, plaintiff  hurriedly  left  his  family  to 
catch  the  train,  and  found  the  entrance  tb 
his  car  impeded  by  three  men,  one  of  whom 
was  on  the  steps,  the  others  moving  with 
the  car,  holding  to  the  brass  railing  on  the 
sides  of  the  vestibule  door.  He  repeatedly 
urged  them,  and  with  emphasis,  to  allow 
him  to  get  on  the  car,  finally  pushing  and 
forcing  himself  past  them  into  the  inside. 
During  these  efforts  to  board  the  ear  these 
men  pressed  closely  around  his  person,  the 
one  on  the  steps  passing  or  shoving  his  hand 
in  front  of  plaintiff,  then  all  three  quickly 
left  the  car  and  disappeared.  Plaintiff  at 
once  discovered  that  his  diamond  was  miss- 
ing from  his  tie,  reported  the  loss  to  the 
Pullman  conductor,  and  directed  him  to 
stop  the  train,  which  was  done.  Plaintiff 
thereupon  left  the  train,  hoping  to  appre- 
hend the  thief  and  recover  the  stolen  dia- 
mond, but  was  unsuccessful.  The  Pullman 
conductor,  when  the  matter  was  related  to 
him,  said  to  plaintiff:  "This  has  been  going 
on  several  weeks."  Plaintiff  testified  that 
he  also  reported  the  matter  to  the  ticket 
agent,  describing  the  thief,  and  that  the 
agent  then  said:  "That  fellow  has  been  en- 
gaged in  that  sort  of  business  here  for 
weeks.  He  is  here  at  every  train.  We  don't 
actually  see  the  thieves  doing  this  work, 
but  we  know  they  are  there  and  know  they 
are  doing  it.'*  At  the  trial,  at  the  close  of 
plaintiff's  testimony,  the  court  peremptorily 
instructed  the  jury  to  find  for  the  defend- 


tained.  It  does  not  appear  just  what 
amount  of  money  was  carried,  nor  of  what 
the  personal  effects  of  the  passenger  con- 
sisted. 

Whether  a  ring  is  being  carried  merely 
for  the  purpose  of  having  it  repaired,  or 
with  the  ultimate  intention  of  its  being 
worn  during  the  remainder  of  the  trip  after 
it  is  repaired,  and  also  whether,  under  all 
the  circumstances,  it  is  reasonably  necessary 
to  the  pleasure,  comfort,  and  circumstances 
in  life  of  the  passenger  during  any  part  of 
the  journey,  is  for  the  jury.  Godfrey  v. 
Pullman  Co.  supra. 

In  Bacon  v.  Pullman  Co.  supra,  it  is  held 
that  a  sleeping  car  company  would  be  lia- 
ble for  the  physical  pain  and  mental  dis- 
tress of  a  sick  passenger,  caused  by  being 
deprived  of  medicines  provided  for  use  dur- 
ing the  journey  and  contained  in  a  hand 
bag  stolen  by  its  porter,  where,  if  such 
medicines  could  have  been  administered  they 
would  have  relieved  the  distress. 

Effect  of  contributory  negligence. 

Contributory  negligence  of  a  passenger 
in  a  sleeping  caxt  in  losing  a  diamond  ring, 
41  L.R.A.(N.S.>  ■  ■' 


would  be  no  defense  unless  pleaded.  Pull- 
man Co.  V.  Vanderhoeven,  supra. 

Contributory  negligence  of  a  passenger  in 
a  sleeping  car,  in  losing  a  diamond  ring, 
would  not  be  a  defense  to  liability  of  the 
company  for  its  loss,  where  the  company's 
porter  was  charged  with  having  found  it 
and  having  appropriated  the  same  to  his 
own  use.     Ibid. 

A  finding  that  a  passenger  knew  that  a 
window  in  his  berth  was  open,  from  which 
his  effects  were  stolen  while  the  train  was 
stopping  at  a  station  during  the  night, 
justified  submitting  to  the  jury  the  ques- 
tion of  the  passenger's  contributory  negli- 
gence. Pullman  Co.  v.  Schober,  —  Tex.  Civ. 
App.  — ,  149  S.  W.  236. 

Who  may  recover. 

A  husband  who  is  intrusted  by  his  wife 
with  her  diamond  ring  has  such  specific 
property  or  right  therein  as  entitles  him 
to  recover  the  value  thereof  from  a  sleeping 
car  company,  where  it  was  placed  with  his 
money  in  his  pocket  book,  and  the  pocket 
book  was  stolen  from  under  her  pillow 
while  passengers  in  one  of  their  cars.  God« 
f  rey  v,  Pullman  Co.  supra,  J.  H.  B. 
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ant,  which  was  done,  and  judgment  entered 
dismisBing  the  petition.  Complaining  that 
the  trial  court  erred  in  to  doing,  plaintiff 
appealed. 

Appellant  asserted  as  the  foundation  of 
appellee's  liability  to  him  for  his  loss,  that 
it,  its  agents  and  servants  in  charge  of 
said  car,  were  aware  of  the  presence  of 
thieves  and  of  their  purpose  to  commit  dep- 
redations upon  the  passengers  in  said  car, 
against  which  they  negligently  failed  to 
give  him  protection  and  warning,  and  to 
prevent  which  he  himself  was  in  the  exercise 
of  due  care. 

It  is  well  settled,  both  upon  principle 
and  authority,  that  sleeping  car  companies 
are  not  innkeepers,  and*  cannot  be  held  to 
the  responsibilities  of  innkeepers;  nor  were 
they  common  carriers  until  expressly  so 
declared  to  be  by  act  of  Congress  of  June 
29,  1906,  one  of  the  several  amendments  to 
the  interstate  commerce  act,  and  they  can- 
not be  held  to  the  responsibilities  of  com- 
mon carriers  in  intrastate  transactions. 
For  ground  and  measure  of  their  liability 
we  must  therefore  look  to  the  nature  of 
their  specific  and  implied  engagements  with 
their  patrons.  In  the  performance  of  their 
duty  thus  ascertained,  the  law  imposes  a 
care  commensurate  with  such  undertaking. 
For  extra  compensation  they  provide  ad- 
vantages not  to  be .  had  in  the  ordinary 
coaches.  Their  luxuriously  appointed  and 
completely  manned  cars  are  an  offer  to  the 
traveler  of  not  only  comfort  and  protection 
against  fatigue,  but  also  safety  to  his  per- 
son and  such  personal  effects  retained  in 
his  possession  as  he  might  reaaonaJbly  carry 
with  him.  The  traveler  who  accepts  that 
offer,  and  pays  for  the  proposed  accommoda- 
tion to  a  given  point,  has  the  right  to  ex- 
pect that  they  will  exert  all  reasonable  ef- 
forts, and  make  use  of  all  reasonable  means, 
to  preserve  that  condition  of  comfort  and 
aafety  throughout  the  journey;  and  the  law 
holds  them  to  that  degree  of  care.  In  Lewis 
▼.  New  York  Sleeping  Car  Co.  143  Mass.  267, 
58  Am.  Rep.  135,  9  N.  E.  615,  the  rule  of 
liability  is  thus  stated:  "A  sleeping  car 
company  holds  itself  out  to  the  world  as 
furnishing  safe  and  comfortable  cars,  and, 
when  it  sells  a  ticket,  it  impliedly  stipu- 
lates to  do  so.  It  invites  passengers  to  pay 
for,  and  make  use  of,  its  cars  for  sleeping, 
all  parties  knowing  that  during  the  greater 
part  of  the  night  the  passenger  will  be 
asleep,  powerless  to  protect  himself  or  tb 
guard  his  property.  He  cannot,  like  the 
guest  of  an  inn,  by  locking  the  door,  guard 
against  danger.  He  has  no  right  to  take 
any  such  steps  to  protect  himself  in  a 
sleeping  car,  but,  by  the  necessity  of  the 
case,  is  dependent  upon  the  owners  and 
officers  of  the  car  to  guiMr4  ^\Vi  9^d  the 
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property  he  has  with  him  from  danger  from 
thieves  or  otherwise.  The  law  raises  the 
duty  on  the  part  of  the  car  company  to 
afford  him  protection.  While  it  is  not  lia- 
ble as  a  common  carrier  or  aa  an  inn- 
keeper, yet  it  is  its  duty  to  use  reasonable 
care  to  guard  the  passengers  from  theft, 
and  if,  through  want  of  such  care,  the  per- 
sonal effects  of  a  passenger,  such  as  he 
might  reasonably  carry  with  him,  are  stol- 
en, the  company  is  liable  for  it.  Such  a 
rule  is  required  by  public  policy,  and  by 
the  true  interests  of  both  the  passenger  and 
the  company,  and  the  decided  weight  of  au 
thority  supports  it." 

It  is  true  that  at  the  time  of  the  loss  ap- 
pellant had  his  property  in  his  custody,  and 
that  it  was  taken  from  him  while  he  was 
awake  and  in  full  possession  of  his  faculties. 
This  fact,  however,  does  not  absolve  appel- 
lee from  the  duty  of  exercising  that  degree 
of  care  to  prevent  the  loss  as  the  circum- 
stances of  the  loss  required.  If  it  could 
have  reasonably  anticipated  the  presence  of 
pickpockets  at  the  time  and  place  when 
and  where  appellant  was  robbed,  it  would 
have  been  its  duty  to  have  used  the  means 
at  its  command  to  have  prevented  the  theft. 
The  law  imposes  no  stricter  duty.  In  the 
case  of  Whicher  v.  Boston  k  A.  R.  Co.  176 
Mass.  275,  79  Am.  St.  Rep.  314,  57  N.  £. 
601,  which  was  an  action  for  the  loss  of 
a  hand  bag  taken  from  a  sleeping  car  dur- 
ing the  daytime,  while  plaintiff,  a  passenger  , 
thereon,  was  temporarily  in  the  smoking 
compartment  of  the  car,  the  defendant  was 
held  only  to  reasonable  care  to  prevent  the 
loss,  the  court  saying:  "The  principles  of 
law  which  govern  these  cases  we  consider 
to  be  well  settled.  In  the  first  place,  neither 
a  railroad  company,  a  steamboat  company, 
a  sleeping  car  company,  nor  a  palace  car 
company  owes  to  a  passenger  in  regard  to 
baggage  the  duty  imposed  by  law  on  car- 
riers or  innkeepers,  where  the  passenger 
keeps  the  baggage  in  his  own  custody  and 
control.  The  only  obligation  imposed  upon 
them  is  that  of  exercising  reasonable  care, 
and  they  are  liable  only  when  the  loss  is 
due  to  the  negligence  or  misconduct  of  the 
servants  or  agents  of  the  carrier.  .  .  . 
Tower  v.  Utica  &  S.  R.  Co.  7  Hill,  47,  42 
Am.  Dec.  36;  Henderson  v.  Louisville  k  N. 
R.  Co.  123  U.  S.  61,  31  L.  ed.  92,  8  Sup.  Ct. 
Rep.  60;  Illinois  C.  R.  Co.  v.  Handy,  63 
Miss.  609,  56  Am.  Rep.  846.  ...  It  is 
obvious  that  a  higher  degree  of  care  is  re- 
quired during  the  night,  when  a  passenger 
is  asleep,  than  is  required  in  the  daytime, 
when  he  can  look  after  his  own  effects.  .  .  . 
Whitney  v.  Pullman's  Palace  Car  Co.  143 
Mass.  243,  9  N.  £.  619."  In  the  case  of 
Pullman  Palace  Car  Co.  v.  Gavin,  93  Tenn. 
53,  n  L.R.A.  298,  49  A^  9%.  ftep.  902,  23 
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S.  W.  70,  in  which  plaintiff  sought  a  judg- 
ment for  the  loss  of  $150  in  money  stolen 
from  his  berth  wliile  he  .was  asleep,  the 
court  said:  "The  law  is  well  settled  that 
a  sleeping  car  is  not  a  common  carrier. 
They  differ  radically  in  the  kind  of  service 
rendered  the  public.  The  contract  of  the 
sleeping  car  company  is  to  lodge  the  pas- 
senger, while  that  of  the  carrier  is  to  carry 
him.  Sleeping  car  companies  are  not  liable 
as  innkeepers  for  the  loss  or  theft  of  articles 
from  a  guest,  for  the  reason  that  the  pas- 
senger on  a  sleeping  car  retains  the  exclusive 
personal  possession  and  control  of  his  val- 
uables. The  company  does  not  undertake 
to  receive  the  propei;ty  of  the  guest,  but  ex- 
pressly declines  to  do  so,  and,  for  this  rea- 
son, is  absolved  from  the  liability  of  an 
innkeeper.  It  has  been  so  difficult  to  define 
the  precise  legal  status  of  this  class  of  pub- 
lic servants,  and  the  measure  of  their  ac- 
countability, that  they  have  been  facetious- 
ly characterized  as  'flying  nondescripts.'  It 
is,  however,  universally  recognized  by  the 
courts  that  it  is  the  duty  of  a  sleeping  car 
company  to  maintain  a  careful  and  continu- 
ous watch  over  the  interior  of  the  car  while 
the  berths  are  occupied  by  sleepers.  If  the 
property  of  the  passenger  is  stolen  by  a 
fellow  passenger  or  by  an  intruder  on  the 
train,  in  consequence  of  the  failure  of  the 
company  to  maintain  this  careful  and  con- 
tinuous watch,  the  company  will  be  liable 
for  its  value.  Carpenter  v.  New  York,  N. 
H.  &  H.  R.  Co.  124  N.  Y.  58,  11  L,R.A.  759, 
21  Am.  St.  Rep.  644,  26  N.  E.  277. 

While  sleeping  car  companies  are  an- 
swerable for  ordinary  negligence  resulting 
in  loss,  liability  extends  only  to  such  rea- 
sonable articles  of  baggage  as  a  traveler 
usually  takes  with  him  on  a  journey,  and 
to  such  reasonable  sum  of  money  as  may  be 
necessary  for  his  traveling  expenses,  tak- 
ing into  consideration  his  condition  in  life 
and  the  surrounding  circumstances.  Hamp- 
ton V.  Pullman  Palace  Car  Co.  42  Mo.  App. 
134. 

The  negligence  of  appellee,  if  any,  in  re- 
spect to  the  loss  of  appellant's  diamond, 
was  that  of  the  ticket  agent  or  conductor 
or  porter  in  charge  of  its  car.  Appellant 
was  the  only  witness  introduced  at  the 
trial,  and  he  testified  that  the  ticket  agent 
of  appellee  was  also  the  ticket  agent  of  the 
railroad  company.  He  failed  to  testify  to 
any  fact  that  directly  or  by  inference 
showed  that  the  ticket  seller,  as  agent  of 
appellee,  exercised  any  control  over  the  de- 
pot or  grounds  or  approaches  thereto,  or 
had  the  power  to  remove  objectionable  per- 
sons therefrom.  In  the  absence  of  proof, 
we  must  presume  that  the  functions  of  the 
ticket  agent  of  appellee  were  limited  to  the 
sale,  delivery,  and  eollectlQQ  of  the  price  of 
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tickets.  He  was  not  charged  with  the  cus- 
tody of  the  persons  or  property  of  the 
patrons  of  appellee,  and  he  was  under  no 
obligation  to  warn  them  of  the  presence  of 
thieves  or  of  their  unlawful  purposes.  Be- 
sides, there  was  nothing  in  the  personal  ap- 
pearance of  appellant  to  suggest  to  the 
ticket  seller  the  propriety  or  necessity  of 
such  warning.  Commanding  in  stature,  in- 
telligent, alert,  and  betraying  the  manner- 
isms of  an  extensive  traveler,  the  ticket 
agent  was  justified  in  the  belief  that  appel- 
lant could,  equally  well  as  he,  anticipate 
the  presence  and  purposes  of  such  charac- 
ters, and,  in  fact,  that  he  would  be  at  no 
disadvantage  in  any  situation  save  when 
confronted  by  a  superior  physical  force. 
If  there  was  any  negligence  on  the  part  of 
the  ticket  seller,  it  is  not,  and  cannot  be, 
attributable  to  appellee. 

The  diamond,  which  was  worn  by  appel- 
lant for  his  adornment  at  the  time  of  its 
loss,  was  of  a  value  suitable  to  his  station 
in  life.  The  conductor  and  porter,  appel- 
lee's agents  in  charge  of  its  car,  wew 
chargeable  with  the  duty  of  exercising  rea- 
sonable care  to  prevent  its  loss.  Neither 
of  them  saw,  or  was  in  a  position  to  see, 
the  actual  robbery.  The  fact  that  they 
failed  to  recognize  the  men  about  the  en- 
trance of  the  car,  if  they  saw  them,  as  be- 
longing to  a  well -recognized  criminal  claas, 
cannot  be  regarded  as  negligence.  There 
was  nothing  in  their  appearance  to  betray 
their  nefarious  business.  That  they  failed 
to  post  on  the  car  notices  conveying  the  in- 
formation of  the  presence  of  thieves,  or  to 
proclaim  that  fact  through  a  megaphone, 
was  not  n^Iigence.  They  did  not  know  of 
their  presence,  and  were  no  more  charge- 
able with  that  knowledge  than  appellant 
himself.  The  fact  that  the  conductor  said 
to  appellant  at  the  time,  "This  has  been 
going  on  several  weeks,"  did  not  import  a 
knowledge  of  the  presence  of  these  thieves 
who  were  guilty  of  the  robbery.  It  is  a 
matter  of  common  knowledge  that  pick- 
pockets and  diamond  snatchers  infest  hotels, 
trains,  sleeping  cars,  depots  in  large  cities 
and  at  watering  places,  especially  at  ar- 
rival and  departure  of  trains,  and  crowds 
generally.  They  are  practicable  enough  to 
seek  valuables  where  they  may  be  found: 
''for  wheresoever  the  carcass  is,  there  will 
the  eagles  be  gathered  together."  Such 
announcement  would  not  have  added  to  the 
Imowledge  that  was  then,  or  ought  to  have 
been,  in  the  possession  of  appellant. 

From  the  time  appellant  was  assigned  to 
a  section  in  the  car  up  to  the  time  imme- 
diately before  it  started,  the  servants  of 
appellee  were  at  their  post  of  duty  and  pre- 
pared to  afford  him  an  unimpeded  entrance. 
Had  be,  during  that  interval,  boarded  the 
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car,  the  losa  would  probably  not  have  been 
sustained.  A  natural  and  commendable 
devotion  to  his  family  caused  him  to  linger 
beyond  the  time  of  a  reasonably  safe  in- 
gress. The  carrier  having  afforded  him  rea- 
sonable and  ample  opportunity  for  safe 
ingress,  and  he  failing  to  avail  himself  of 
that  opportunity,  but  waiting  and  attempt- 
ing to  board  the  train  as  it  was  moving,  pro- 
viding the  pickpockets  with  the  only  oppor- 
tunity they  would  have  had  to  relieve  him 
of  his  valuables,  it  would  not  be  consonant 
with  any  rule  of  law  or  any  proper  idea  of 
justice  to  hold  appellee  liable  in  damages 
for  the  loss  of  this  diamond.  The  manner 
of  the  robbery  was  so  explicitly  set  forth 
by  appellant  in  his  testimony  as  to  leave , 
no  doubt  as  to  how  the  loss  occurred. 
There  was  no  duty,  therefore,  upon  appellee 
to  explain  the  circumstances  of  the  loss. 
There  was  a  total  failure  of  testimony 
showing  culpable  negligence  on  the  part  of 
appellee,  or  its  agents  or  servants,  in  con- 
sequence of  which  appellant  lost  his  dia- 
'mond.  We  therefore  conclude  that  the 
trial  court  properly  instructed  the  jury  to 
find  for  appellee,  and  that  the  judgment 
predicated  thereon  was  correct. 
Judgment  affirmed. 


NEBRASKA  SUPRBMB  COURT. 

JOHN  N.  TIGER 

V. 

BUTTON  LAND  COMPANY  et  al.,  Appts. 
(91  Neb.  63,  135  N.  W.  368.) 

Evidence  —  suflictency. 

1.  Evidence  examined   and  partially   set 

Headnotes  by  Fawcett,  J. 


out  in  the  opinion  held  sufficient  to  sus- 
tain the  findings  and  decree  of  the  dis- 
trict court. 

On  Petition  for  Rehearing. 

Beed  —  execution  —  attorney  in  fact. 

2.  As  respects  the  execution  of  a  deed  by 
an  attorney  in  fact,  although  it  is  usual 
and  better  for  him  to  sign  the  name  of  his 
principal  and  to  add  thereto  his  own  signa- 
ture, with  proper  words  indicating  that  the 
act  is  done  by  him  as  such  attorney,  yet 
it  is  not  in  all  cases  necessary  that  he 
should  so  append  his  own  name.  When  the 
deed  on  its  face  purports  to  be  the  inden- 
ture of  the  principal,  made  by  his  attorney 
in  fact  therein  designated  by  name,  it  may 
be  properly  signed  by  such  attorney  by  his 
subscribing  and  affixing  thereto  the  name  of 
his  principal  alone. 

Same  —  acknowledgment  —  certificate 
—  showing  fact. 

3.  But  in  such  case  he  cannot  complete 
the  execution  of  such  deed  by  an  acknowl- 
edgment which  recites  that  the  principal 
personally  appeared  before  the  notary  and 
acknowledged  the  execution  of  the  deed  to 
be  his  voluntary  act.  Such  acknowledg- 
ment must  state  the  truth,  and  recite  that 
it  is  made  by  the  attorney  in  fact  in  his 
representative  capacity. 

(March    12,   1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lancaster 
county  in  plaintiff's  favor  in  a  proceeding 
to  cancel  certain  deeds  and  a  mortgage  of 
real  estate,  and  quiet  the  title  thereof  in 
plaintiff.      Affirmed. 

Tiie  facts  are  stated  in  the  opinions. 

Messrs.  Flansbnrg  A  Williams  and 
Leonard  A.  Flansbnrg,  for  appellants: 

The  representations  were  mere  opin- 
ions. 

McKibbin  v.  Day,  71  Neb.  280,  98  N.  W. 


Note*  —  Form  of  execution  of  deed  by 
attorney  in  fact  or  agent, 

I.  Introductory. 

a.  In    general,  806. 

b.  Distinction  between  sealed  and  un- 

sealed instruments,  807. 
II.  Particular  jurisdictions. 

a.  In  general,  808. 

b.  Alabama,  809. 

c.  Kentucky,  809. 

d.  Louisiana,  809. 

e.  Maryland,  810. 

f.  Massachusetts,  810. 

g.  Missouri,    811. 
h.  New  York,  811. 

i.  Pennsylvania,  812. 
j.  South  Carolina,  813. 
k.  Vir^nia,  814. 
1.  England,   814. 
III.  Instruments    signed    with    the    priii- 
cipal's  name, 
a.  The  principal's  name  followed  by 
the    agent's,   815. 
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b.  "For"  followed  by  the  principal's 

name,    816. 

c.  The  principal's  name  alone,  816. 
IV.  Instruments   signed   with   the   attor- 
ney's name  with  a  qualification. 

a.  Where  in  its  body  the  deed  pur- 

ports to  be  the  principal's,  817. 

b.  Body  of  deed  not  referring  to  prin- 

cipal, 817. 

c.  Deeds  reading    (from)    A.  B.,  at- 

torney for  C.  D.,  etc.,  818. 

d.  Deeds    reading    (Irom)     '*A.    B., 

agent,"  819. 
V.  Instruments   signed   with   the   attor- 
ney's   name    without    qualifica- 
tion. 

a.  Where  the  body  of  the  instrument 

refers  to  the  principal,  820. 

b.  Where  the  deed  is  apparently  the 

agent's  individual  deed,  822. 
VI.  Acknowledgments,  823. 
Vll.  Equitable  relief,  826. 
VIII.  Miscellaneous,  827. 
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845;  Dresher  v.  Becker,  88  Neb.  619,  130 
N.  W.  275;  Ripey  v.  Cronan,  131  Ky.  631, 
21  L.R,A.(N.S.)  305,  115  S.  W.  791; 
Beare  v.  Wright,  14  N.  D.  26,  69  L.R.A. 
409,  103  N.  W.  632,  8  Ann.  Cas.  1057; 
Hanson  ▼.  Kline,  136  Iowa,  101,  113  N. 
W.  504;  Bosley  ▼.  Monahan,  137  Iowa, 
650,  112  N.  W.  1102;  Cole  ▼.  Smith,  26 
Colo.  596,  58  Pac.  1086;  2  Pom.  £q.  Jur. 
§   892. 

The  burden  of  proof  was  upon  appellee 
to  prove  the  damage,  and  having  failed  to 
prove  damages,  even  though  all  represen- 
tations were  false,  and  even  though  there 
were  representations  which  were  fraud- 
ulent, still  there  could  be  no  relief  granted 
to  the  plaintiff,  for  without  a  damage 
there  is  no  fraud. 


Jakway  v.  Proudfit,  76  Neb.  62,  106  N. 
%¥.  1039,  109  N.  W.  388,  14  Ann.  Cas.  258; 
Carrington  v.  Omaha  Life  Asso.  59  Neb. 
116,  80  N.  W.  491;  Lorenzon  v.  Kansas 
City  Invest.  Co.  44  Neb.  99,  62  N.  W.  231; 
American  Bldg.  &  L.  Asso.  v.  Bear,  48 
Neb.  465,  67  N.  W.  501. 

To  prove  fraud  on  the  part  of  appellants 
in  procuring  the  signature  of  appellee  to 
the  settlement  agreement  it  would  be  in- 
cumbent on  appellee  not  only  to  prove  a 
fraudulent  and  false  representation  relied 
upon,  but  also  that  the  appellee  was  not 
negligent  in  signing. 

Smith,  Frauds,  §§  3,  206,  207,  pp.  14, 
213;  Taylor  v.  Fleckenstein,  30  Fed.  99; 
Nebeker  v.  Cutsinger,  48  Ind.  436;  Walk- 
er V.  Ebert,  29  Wis.  194,  9  Am.  Rep.  548; 


/.  Introductory, 
a.  In  general. 

This  note  is  confined  to  cases  where  the 
principal  is  an  individual  person;  therefore 
cases  dealing  with  instruments  executed  by 
agents  of  public  or  private  corporations  or 
associations  are  excluded,  as  are  those  exe- 
cuted by  executors,  administrators,  guard- 
ians, or  other  trustees.  The  statutory  law 
of  the  subject  is  not  included.  The  form  of 
execution  by  the  mortgagee  of  the  power  of 
sale  in  the  mortgage  is  beyond  the  scope  of 
this  note. 

As  to  the  liability  of  one  who  signs  a  con- 
tract by  adding  a  word  or  words  indicating 
representative  capacity  to  his  signature,  see 
the  note  to  Oavazza  v.  Plummer,  'WL.R.A. 
(N.S.)  +-. 

For  personal  liability  to  other  contracting 
party  of  one  who,  without  authority,  as- 
sumes to  contract  as  agent  for  another,  see 
the  note  to  Haupt  v.  Vint,  34  L.R.A.(N.S.) 
518. 

For  cases  on  the  right  of  a  third  party 
to  sue  upon  a  contract  under  seal,  made  for 
his  benefit,  see  the  note  to  Jefferson  v.  Asch, 
25  L.R.A.  273. 

Where  the  body  of  a  deed  reads  through- 
out as  the  ordinary  deed  of  A.  B.,  prepared 
for  his  own  signature,  and  the  deed  is 
signed  "A.  B.  (L.  S.),  by  0.  D.,  his  attor- 
ney in  fact,"  there  would  seem  to  be  no 
doubt  that,  in  the  absence  of  statute,  this 
would  be  considered  in  all  jurisdictions  as 
legally  purporting  to  be  the  principal's  deed. 
So  also  if  the  body  of  a  deed  so  executed, 
while  reading  as  the  deed  of  A.  B.,  con- 
tained a  reference  to  the  fact  that  the  prin- 
cipal made  it  by  his  attorney  in  fact. 

But  there  is  a  wide  conflict  among  the 
decisions  as  to  the  effect  in  law  of  instru- 
ments under  seal  differing  substantially 
from  the  above  form,  although  it  is  a  gen- 
eral rule  that,  in  a  proper  case,  equity  will 
grant  relief  against  the  principal  where  the 
only  defects  are  technical  matters  of  form. 

In  F.  Moore,  70  (there  is  the  report 
of  a  case  decided  in  6  Eliz.),  where  the 
King  gave  authority  to  his  surveyor  to 
make  leases  of  certain  lands,  and  the  sur- 
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yeyor  made  a  lease  reading  as  if  by  the 
King,  but  sealed  with  the  surveyor's 
own  seal,  and  it  was  held  that  the  lease 
was  void.  It  was  illustrated  that  a  bailiff 
could  not  make  leases  in  his  own  name,  but 
ought  to  make  them  in  the  name  of  his 
master;  so  in  the  case  of  copyholds,  the 
seneschal  of  a  manor  does  not  act  in  his 
own  name,  but  the  lord,  through  the  sene- 
schal; so  here  he  ought  not  to  have  placed 
his  own  seal  upon  the  lease,  but  the  seal  of 
the  King,  for  it  could  not  he  the  lease  of 
the  King  without  hie  seal. 

It  is  entirely  clear  that  if,  for  example, 
a  grant  of  land  requires  the  grantor's  seal, 
the  seal  of  the  agent  upon  it  passes  nothing 
in  law.  At  a  period  when  the  seal  of  each 
person  showed  upon  its  face  whose  seal  it 
was,  it  was  easy  to  apply  the  rule.  But  it 
is  in  later  times,  when  seals  are  usually  not 
to  be  identified,  that  confusion  and  diffi- 
culty have  resulted  from  the  lack  of  tech- 
nical precision  in  execution  of  sealed  in- 
struments by  agents  or  attorneys  in  fact. 

Probably  a  good  deal  of  misunderstanding 
would  have  been  avoided  if  tlie  courts  in 
general  had  rested  their  decisions  on  the 
case  of  the  King's  surveyor,  instead  of  upon 
the  oHter  dicta  in  Combes's  Case,  9  Coke, 
75a.  In  that  case  it  appeared  that  Thomas 
Combes  had  given  power  of  attorney  to 
William  Comtes  and  Stephen  Erlie  to  siur- 
render  "vice  and  nomine  suo**  a  certain 
copyhold,  and  "it  was  resolved,  that  when 
any  has  authority,  as  attorney,  to  do  any 
act,  he  ought  to  do  it  in  his  name  wlio 
gives  the  authority;  for  he  appoints  the  at- 
torney to  be  in  his  place,  and  to  represent 
his  person;  and  therefore  the  attorney  can- 
not do  it  in  his  own  name,  nor  as  his  proi>er 
act,  but  in  the  name  and  as  the  act  of  him 
who  gives  the  authority.  And  where  it  was 
objected  that  in  the  case  at  bar,  that  the 
attomies  have  made  the  surrender  in  their 
own  names;  for  the  entry  is  quod  idem  Wil- 
lielmus  et  Steplianus,  etc.,  sursum  reA- 
diderunt,  etc.  It  was  answered  and  re- 
solved per  totam  curiam,  that  they  have  well 
pursued  their  authority:  for  first  they 
showed  their  letter  of  attorney,  and  then 
they  authoritate  eia  per  prced?  Uterafn  at- 
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Osborne  v.  Missouri  P.  R.  Oo.  71  Neb.  180, 
98  N.  W.  685. 

Where  an  attorney  in  fact  executes  a 
conveyance  of  his  principal's  property,  the 
deed  which  he  delivers  is  well  executed  if 
he  signs  the  principal's  name  alone,  with- 
out adding  any  words  showing  that  it  is 
executed  by  him  as  attorney  in  fact. 

Devinney  v.  Reynolds,  1  Watts  &  S.  332; 
Forsyth  v.  Day,  41  Me.  382;  Berkey  v. 
Judd,   22  Minn.   302. 

A  deed  will  be  binding  upon  a  person  as 
grantor,  although  his  name  was  signed 
thereto  by  another  in  his  absence,  where 
he  subsequently  adopts  such  signature. 

Holbrook  v.  Chamberlin,  116  Mass.  165, 
17  Am.  Bep.  146;  Bartlett  v.  Drake,  100 
Mass.  174,  97  Am.  Dec.  92,  1  Am.  Bep.  101; 


Mclntyre  v.  Park,  11  Qray,  102,  71  Am. 
Dec.  690;  O'Donnell  v.  Kelliher,  62  III. 
App.  641;  Nye  v.  Lowry,  82  Ind.  316. 
Mr.  B.  J.  Olements,  for  appellee: 
Under  the  circumstances  disclosed  by  the 
record,  Button's  false  representations  in 
regard  to  the  Foster  land  would  consti- 
tute actionable  fraud,  even  if  that  deal 
stood  alone. 

14  Am.  k  £ng.  Enc.  Law  2d  ed.  23;  20 
Qyc.  62;  Fargo  Gas  &  Coke  Co.  v.  Fargo 
Gas  k  Electric  Go.  4  N.  D.  219,  37  L.R.A. 
593,  69  N.  W.  1067;  Watson  v.  Molden, 
10  Idaho,  670,  79  Pac.  607;  Wooddy  v. 
Benton  Water  Go.  64  Wash.  124,  102  Pac. 
1056;  Picard  v.  McCormick,  11  Mich.  68; 
Perry  v.  Rogers,  62  Neb.  898,  87  N.  W. 
1063;  Foley  v.  Holtry,  43  Neb.  133,  61  N. 


iomaf  daf  sursum  reddiderunt,  etc.,  which 
is  as  much  as  to  say,  as  if  they  had  said, 
we  as  attomies  of  Thomas  Combes  sur- 
render, etc.,  and  both  these  ways  are  suf- 
ficient; as  he  who  has  a  letter  of  attorney 
to  deliver  seisin  saith,  I,  as  attorney  to 
J.  S.,  deliver  you  seisin;  or  I,  by  force  of 
a  (this)  letter  of  attorney,  deliver  you 
seisin;  and  all  that  is  well  done  and  a 
good  pursuance  of  his  authority;  but  if  at- 
tomies have  power  by  writing  to  make 
leases  by  indenture  for  years,  etc.,  they  can- 
not make  indentures  in  their  own  names, 
but  in  the  name  of  him  who  gives  them  war- 
rant" 

All  that  is  decided  here  is  that  A.  and 
B.,  attorneys  for  C,  may,  as  such  attor- 
neys, if  duly  authorized,  surrender  C's  copy- 
hold. All  else  is  obiter  dicta;  and  yet  it  is 
upon  the  authority  of  these  dicta  that  the 
courts  usually  seem  to  rest  the  rule  that  an 
i^nt  contracting  under  seal  for  his  prin- 
cipal will  not  bind  the  latter  unless  the 
contract  is  in  the  name  of  the  principal. 

Another  cause  of  difficulty  in  the  entire 
matter  of  signatures  by  agents  and  repre- 
sentatives is  the  doctrine  that  words  quali- 
fying the  character  of  the  signor  are  '^to  be 
explained"  as  deaoriptio  personw.  (See,  in 
relation  to  that  doctrine,  the  note  to  Gavaz- 
za  V.  Plununer,  ^^  L.R.A.(N.S.)  4-.) 

The  reason  for  the  rule  that  an  agent 
must  convey  in  the  name  of  the  principal 
is  sometimes  sought  in  the  form  of  the  au- 
thority— ^**for  me  and  in  my  name."  But 
the  mistake  of  this  is  shown  by  the  court  in 
Thurman  v.  Cameron,  24  Wend.  87,  where 
an  attorney  gave  a  deed  signed  as  if  it  was 
his  own  deed,  and  stating  that  he  conveyed 
as  well  his  own  interest  and  right  as  that 
of  A.  and  B.,  for  whom  he  was  attorney. 
The  court  said  {obiter) :  "The  deed  was 
null,  as  being  or  purporting  to  be  in  Mr. 
Baldwin's  own  name  and  right.  This  lat- 
ter was  so,  notwithstanding  the  letter  of 
attorney  to  him  declared  that  he  might  con- 
vey in  his  own  name,  or  in  the  name  of  his 
principals.  The  parties  could  not  thus 
change  the  established  forms  of  convey- 
ancing. The  attorney  is  bound  to  use  the  I 
name  of  his  principal,  both  in  the  body  of  ' 
41  L.R.A.(N.S.) 


the  deed  and  by  way  of  signature;  and  for 
and  in  the  name  of  his  principal  to  affix 
the  proper  seal.  If  he  make  the  deed  in 
his  own  name,  it  is  his  own  personal  con- 
tract, and  cannot  operate  as  against  his 
principal  for  any  purpose." 

In  considering  the  decisions  as  grouped 
under  particular  forms,  it  is  to  be  remem- 
bered that  the  number  of  cases  approving 
or  disapproving  a  particular  form  does  not 
necessarily  indicate  the  weight  of  author- 
ity, as  the  particular  form  may  have  come 
only  or  more  often  before  courts  which  are 
on  one  side  of  the  general  subject. 

5.  Distinction  between  sealed  and  un^ 
sealed  instruments. 

The  technical  precision  required  in  many 
of  the  cases  in  the  execution  of  instruments 
under  seal  is  not,  in  general,  necessary  in 
unsealed  instruments. 

In  Whitney  v.  Wyman,  101  U.  S.  392,  26 
L.  ed.  1050,  where  the  instrument  in  ques- 
tion was  not  sealed,  the  court  said :  "Wliere 
the  question  of  agency  in  making  a  con- 
tract arises  there  is  a  broad  line  of  dis- 
tinction between  instruments  under  seal  and 
stipulations  in  writing  not  under  seal,  or 
by  parol.  In  the  former  case  the  contract 
must  be  in  the  name  of  the  principal,  must 
be  under  seal,  and  must  purport  to  be  his 
deed,  and  not  the  deed  of  the  agent  cove- 
nanting for  him.  Stanton  v.  Camp,  4  Barb. 
274." 

See  also,  to  similar  effect^  Huntington  y. 
KnoX,  7  Gush.  371.  , 

Where  the  sealed  instrument  did  not  re- 
quire a  seal. 

It  was  held  in  Persons  v.  McDonald,  60 
Neb.  453,  83  N.  W.  672,  that  a  contract  not 
purporting  to  be  the  contract  of  any  par- 
ticular person  on  its  face,  but  signed  "A. 
B.,  attorney  for  C.  D.,"  was  not  the  con- 
tract of  C.  D.,  although  private  seals  are 
abolished  in  Nebraska. 

So,  where  attorneys  in  fact  for  C.  exe- 
cuted a  deed  selling  his  interest,  and  stat- 
ing: "We  have  hereunto  set  out  hands  and 
seals,  "signing  "A.   (seal)  B.  (seal),  attor- 
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VV.  120;  Hoock  v.  Bowman,  42  Neb.  80, 
47  Am.  St.  Rep.  691,  60  N.  W.  389;  Moon 
V.  McKinstry,  107  Mich.  668,  65  N.  W. 
546;  Murray  v.  Tolman,  162  III.  417,  44 
X.  E.  748;  Hetland  v.  BilBtad,  140  Iowa, 
411,  118  N.  W.  422;  McKnight  v.  Thomp- 
son, 39  Neb.  752,  58  N.  W.  453;  Morgan 
V.  Dinges,  23  Neb.  271,  8  Am.  St.  Rep. 
121,  36  N.  W.  544;  Jackson  v.  Armstrong, 
50  Mich.  66,  14  N.  W.  702;  Oakes  v.  Mil- 
ler, 11  Colo.  App.  374,  56  Pac.  193;  Maxted 
V.  Fowler,  94  Mich.  106,  53  N.  VV.  921; 
Blampey  v.  Pike,  156  Mich.  384,  119  N.  W. 
576;  Kilgore  v.  Bruce,  166  Mass.  136,  44 
N.  E.  109;  Fairchild  v.  McMahon,  139 
N.  Y.  290,  36  Am.  St.  Rep.  701,  34  N.  E. 
779. 
The    Buttons,    while    employed    as    the 


agents  of  appellee,  made  the  deals  in  ques- 
tion with  themselves,  and  appellee  has  the 
right  to  rescind  same  without  regard  to 
the  gipBs  actual  fraud  practised  by  his 
said   agents  therein. 

1  Clark  k  S.  Agency,  §§  404,  418;  Ewell's 
Evans,  Agency,  p.  369;  Mechem,  Agency, 
§  456;  Story,  Agency,  §  210;  Bigelow, 
Frauds,  222-331;  Kevane  v.  Miller,  4  Cal. 
App.  598,  88  Pac.  643;  Salsbury  v.  Ware, 
183  111.  505,  56  N.  E.  149;  Rockford  Watch 
Co.  v.  Manifold,  36  Neb.  806,  56  N.  W. 
236;  Stettnische  v.  Lamb,  18  Neb.  619,  26 
N.  W.  374;  Webb  v.  Marks,  10  Colo.  App. 
429,  51  Pac.  518;  Curry  v.  King,  6  Cal. 
App.  568,  92  Pac.  662;  Kimball  v.  Ran- 
ney,  122  Mich.  160,  46  L.R.A.  403,  80  Am. 
St.  Rep.  548,  80  N.  W.  992 ;  Oliver  v.  Lan- 


neys  for  C.  D.,"  it  was  held  that  although 
the  statute  no  longer  required  a  seal  upon 
conveyances  of  real  estate,  this  was  not  the 
deed  of  the  principal.  Jones  v.  Morris,  61 
Ala.  518,  cited  in  Sanger  v.  Warren,  91 
Tex.  472,  66  Am.  St.  Rep.  913,  44  S.  W.  477. 

In  Walsh  v.  Murphy,  167  111.  228,  47 
N.  £.  354,  it  was  held  that  an  undisclosed 
principal  whose  authorized  agent  has  made 
a  sealed  contract  executed  in  his  own  name 
can  neither  sue  nor  be  sued  upon  it,  even 
though  the  contract  did  not  require  a  seal. 

See  also  to  the  same  effect.  Van  Dyke  v. 
Van  Dyke,  123  Ga.  686,  51  S.  E.  582,  3 
Ann.  Cas.  978. 

In  Briggs  v.  Partridge,  64  N.  Y.  357,  21 
Am.  Rep.  617,  where  A.  B.  contracted  under 
seal  to  buy  land,  not  referring  to  any  prin- 
cipal, the  court,  in  holding  that  a  third 
party  was  not  liable  thereon  as  principal, 
said:  "Can  a  contract  under  seal,  made 
by  an  agent  in  his  own  name  for  the  pur- 
chase of  land,  be  enforced  as  the  simple  con- 
tract of  the  real  principal  when  he  shall 
be  discovered?  No  authority  for  this  broad 
proposition  has  been  cited.  There  are  cases 
which  hold  that  when  a  sealed  contract 
has  been  executed  in  such  form  that  it  is, 
in  law,  the  contract  of  the  agent,  and  not 
of  the  principal,  but  the  principal's  interest 
in  the  contract  appears  upon  its  face,  and 
he  has  received  the  benefit  of  performance 
by  the  other  party,  and  has  ratified  and  con- 
firmed it  by  acts  in  pais,  and  the  contract 
is  one  which  would  have  been  valid  with- 
out a  seal,  the  principal  may  be  made  lia- 
ble in  assumpsit  upon  the  promise-  con- 
tained in  the  instrument,  which  may  be 
resorted  to  to  ascertain  the  terms  of  the 
agreement." 

But,  on  the  other  hand,  it  has  been  held, 
where  a  sealed  instrument  required  no  seal 
and  disclosed  no  principal,  that  the  seal 
might  be  rejected  as  surplusage,  and  the 
principal  might  recover  upon  it.  Lancaster 
V.  Knickerbocker  Ice  Co.  163  Pa..  427,  26 
Atl.  251;  Stowell  v.  Eldred.  39  Wis.  614; 
Kirschbon  v.  Bonzel,  67  Wis.  178,  29  N. 
W.  907. 

In  Eckhart  v.  Reidel.  16  Tex.  63,  where  a 
bond  for  title  purported  to  be  made  by  A. 
41  L.R.A.(N.S.) 


B.,  attornev  in  fact  for  C.  D.,  and  was 
signed  in  that  manner,  the  court,  in  hold- 
ing that  it  was  the  principaro  bond,  took 
occasion  to  say  that  in  this  case  it  was  not 
necessary  that  the  contract  should  be  under 
seal,  and  that  the  rule  (of  precision) 
should  not  applv  to  such  instruments;  but 
it  se^ms  that  its  decision  was  upon  the 
broad  ground  that  the  said  rule  would  not 
be  adopted  in  Texas. 

But  in  Sanger  v.  Warren,  91  Tex.  472, 
66  Am.  St.  Rep.  913,  44  S.  W.  477,  where  a 
sealed  deed  to  A.,  not  executed  by  him,  was 
claimed  to  be  taken  by  A.  as  B.*s  agent,  it 
was  held  that  the  statute  dispensing  with 
the  necessity  of  private  seals  would  not 
enable  the  unnamed  principal  to  treat  the 
deed  as  an  unsealed  instrument. 

In  Hunter  v.  Parker,  7  Mees.  &  W.  322, 
10  L.  J.  Exch.  N.  S.  281,  where  a  sealed 
bill  of  sale  of  a  ship  by  an  auctioneer,  re- 
citing his  authority,  was  signed  by  the 
auctioneer  individually,  it  was  held  that 
while  he  was  bound  on  his  express  covenant 
as  the  bill  did  not  require  a  seal  it  could  be 
considered  as  having  the  effect  of  the  act 
of  the  principal,  who  had  ratified  it,  al- 
though the  court  stated  that  a  ratification 
of  an  act  under  seal  would  not  make  it 
the  principal's  act. 

It  may  be  here  noted  that  in  Colgan  ▼. 
Philips,  7  Rich.  L.  369,  where  it  'was  held 
that  while  the  sealed  note  (given  chiefly 
for  goods  furnished  her  son)  of  a  wife  who 
was  the  general  agent  of  her  husband  was 
void  and  imposed  no  liability  upon  him,  it 
might  be  admitted  in  evidence  as. a  memo- 
randum by  the  wife  as  the  agent  of  the 
husband,  acknowledging  the  justice  of  the 
account  of  goods  furnished  her  son. 

II.  Particular  jurisdictions, 

a.  In  general. 

Before  proceeding,  as  is  done  later  in 
this  note,  to  classify  forms  of  execution 
passed  upon  by  the  courts,  it  is  designed 
here  to  review  briefly  the  decisions  in  cer- 
tain jurisdictions,  particularly  those  in 
which  there  has  been   more  or  less  incon- 
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sing,  48  Neb.  338,  67  N.  W.  195;  Jansen 
V.  William,  36  Neb.  869,  20  L.R.A.  207, 
55  K.  W.  279;  Johnson  v.  Carter,  143  Iowa, 
95,  120  N.  W.  320;  Wiruth  v.  Lashmett, 
82  Neb.  375,  117  N.  W.  888. 

The  authority  of  an  agent  to  execute  a 
yalid  deed  of  his  principal's  real  estate 
must  be  given  by  an  instrument  under  the 
hand  of  the  principal,  and  duly  acknowl- 
edged. 

McMurtry  v.  Brown,  6  Neb.  368. 

When  parol  evidence  is  relied  on  to 
prove  an  instrument  alleged  to  have  been 
lost,  such  evidence  must  clearly  and  sat- 
isfactorily show  the  existence  and  execu- 
tion of  the  supposed  instrument,  and  so 
much  of  its  contents  as  will  enable  the 
court  to   determine    its   character. 


Gillmore  v.  Fitzgerald,  26  Ohio  St.  171; 
Clark  V.  Turner,  60  Neb.  290,  38  L.R.A. 
433,  69  N.  W.  843;  Williams  v.  Miles,  68 
Neb.  463,  62  L.R.A.  383,  110  Am.  St. 
Rep.  431,  94  N.  W.  705,  96  N.  W.  151,  4 
Ann.  Cas.  306;  McDonald  v.  Thompson,  16 
Colo.  13,  26  Pac.  146;  Greer  v.  Young,  113 
6a.  120,  38  S.  £.  314;  Scurry  v.  Seattle, 
56  Wash.  1,  134  Am.  St.  Rep.  1092,  104 
Pac.  1129;  Capell  v.  Fagan,  30  Mont.  507, 
77  Pac.  55,  3  Ann.  Cas.  37;  Rankin  v. 
Crow,  19  111.  626;  Hooper  v.  Chism,  13 
Ark.  496;  United  States  v.  Britton,  2  Ma- 
son, 464,  Fed.  Cas.  No.  14,650. 

A  deed  of  real  estate,  executed  in  the 
name  of  a  principal,  by  an  agents  without 
disclosing  therein  the  fact  of  sucli  agency, 
is  not  a  valid  deed. 


sistency  upon  the  general  question.  It  may 
be  said  as  to  certain  of  the  jurisdictions 
not  here  separately  referred  to,  that  preci- 
sion in  form  of  execution  seems  in  general 
to  be  favored  in  Arkansas,  California,  Illi- 
nois, Iowa,  Mississippi,  Montana,  New  Jer- 
sey, and  North  Carolina.  And;  on  the  other 
hand,  that  technical  correctness  does  not 
seem  to  be  considered  essential  in  Colorado, 
Indiana,  Minnesota,  and  New  Hampshire. 
As  heretofore  stated,  the  statutory  law  of 
the  subject  is  not  included. 

b.  Alabama, 

In  the  early  case  of  Martin  v.  Dortch,  1 
Stew.  (Ala.)  479,  it  was  held  that  a  deed 
in  the  first  person  simplv,  signed  "A.  B. 
(seal),  for  C.  D.,  E.  F.,  G.  H.,"  was  tJie  prin- 
cipal's deed.  But  in  Skinner  v.  Gunn,  9 
Port.  (Ala.)  305,  a  similar  way  of  sign- 
ing was  held  insufficient  to  bind  the  prin- 
cipal upon  a  covenant  in  the  deed  made  in 
the  first  person.  In  Carter  v.  Doe,  21  Ala. 
72,  an  instrument  purporting  to  be  at  least 
in  part  the  deed  of  the  principal,  which 
w«s  executed  "C.  D.  (seal),  attorney  in  fact 
for  A.  B.,  was  held  to  be  the  principal's 
deed.  In  Dawson  v.  Cotton,  26  Ala.  591, 
it  was  held  that  an  instrument  in  the  first 
person  simply,  signed  "A.  B.  (seal),  agent 
for  C.  D.,"  is  the  instrument  only  of  A.  B., 
and  the  later  cases  hold  to  this  opinion. 
Jones  V.  Morris,  61  Ala.  518  (deed  of  and 
signed,  "A.  B.,  attorneys  for  C")  ;  Gillespy 
V.  Hollingsworth,  169  Ala.  602,  53  So.  987 
("A.  B.,  atty.  in  fact  for  C.  D."). 

o.  Kentucky. 

In  Kentucky  all  the  eases  require  the 
execution  in  the  name  of  the  principal,  ex- 
cept Hunter  v.  Miller,  infra. 

In  Farmers  v.  Respass,  6  T.  B.  Mon.  562, 
where  a  deed  was  "between"  A.  and  B.,  at- 
torneys in  fact  for  C,  of  the  one  part,  and 
the  said  A.  and  B.,  attorneys  in  fact  for  C. 
granted,  etc.  (including  all  the  estate,  right, 
etc.,  of  C),  and  the  said  A.  and  B.  for  the 
said  C.  covenanted,  etc.,  and  the  deed  stated 
that  the  said  A.  and  B.  have  hereunto  set 
their  hands  and  seals,  and  was  signed  with 
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their  names,  attorneys  in  fact  for  C,  and 
they  acknowledged  it  to  be  their  act  and 
deed,  it  was  held  that  this  was  not  the  deed 
of  the  principal.  This  case  was  approved 
in  Taul  y.  Winn,  5  J.  J.  Marsh.  437.  See 
also  the  inference  in  Vanada  v.  Hopkins,  1 
J.  J.  Marsh.  285,  19  Am.  Dec.  92. 

So,  in  Banks  v.  Sharp,  6  J.  J.  Marsh. 
180,  where  the  report  states  that  "John 
Dooley,  in  his  own  name,  as  agent  of  Harry 
Banks,  and  not  in  the  name  of  Banks  by 
his  agent,  sold  and  conveyed,"  it  was  held 
that  this  was  the  deed  of  Dooley,  and  not  of 
Banks. 

In  Casey  v.  Lucas,  2  Bush,  55,  where  the 
precise  form  of  the  deed  does  not  appear,  the 
court,  in  holding  that  the  grantee  under 
a  deed  executed  by  an  agent  in  his  own 
name  was  not  entitled  to  a  rescission,  but 
to  an  action  in  equity  for  a  deed  from  the 
agent's  principals,  said:  "The  conveyance, 
as  made  and  accepted,  purported  to  be  the 
act  of  the  agent,  and  not  necessarily  that 
of  his  constituents,  whose  legal  title  it 
does  not  therefore  pass  to  the  vendee." 

But  in  Hunter  v.  Miller,  6  B.  Mon.  612, 
where  Wm.  S.  Hunter  entered  into  articles 
of  agreement  with  M.,  wherein  he  was  de- 
scribed as  William  S.  Hunter,  agent  for  A. 
B.  and  C.  D.,  representatives  of  W.  S.,  de- 
ceased, and  agreed  that  the  representatives 
of  W.  S.  would  convey  the  claim  of  W.  S. 
to  the  extent  of  its  interference  with  M.'s 
claim,  and  signed  the  instrument,  "Wm.  S. 
Hunter,  for  (seal)"  A.  B.  and  C.  D.,  it 
was  held  that  this  was  not  the  instrument 
of  Hunter,  but  of  his  principals.  This  case 
makes  no  reference  to  the  Farmers,  Vanada, 
Taul,  or  Banks  Cases,  but  refers  to  some 
Kentucky  cases,  in  all  of  which  the  instru- 
ments were  unsealed,  but  in  one  of  them 
(Cook  V.  Sanford,  3  Dana,  237)  the  note 
in  question  did  contain  the  words,  "witness 
our  hands  and  seals,"  but  no  seal  is  in- 
dicated upon  it.  The  court  in  the  Hunter 
Case  makes  no  mention  of  any  distinction 
of  sealed  and  unsealed  instruments. 

d.  Louisiana, 

In  Hopkins  y.  Lacouture,  4  La.  64,  where 
a  deed  of  trust  as  to  a  slave,  executed  by 
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Clark  k  S.  Agency,  §  3011;  1  Wharton, 
Agency,  §  2841;  Wood  ▼.  Goodridge,  6 
Cu8h.    117,   62   Am.   Dec.   771. 

Fawoett,  J.,  delivered  the  opinion  of  the 
court  : 

From  a  decree  of  the  district  court  for 
Lancaster  county,  canceling  certain  notes 
and  a  mortgage  upon  the  N.  W.  |  of  sec- 
tion 29,  township  11,  range  8,  in  Lancaster 
county,  and  ordering  the  execution  of  a 
deed  by  plaintiff  to  defendant  H.  £.  Gib- 
son for  certain  lands  in  Costilla  county, 
Colorado,  together  with  certain  shares  in 
two  irrigation  companies  in  that  county, 
and  canceling  a  deed  to  the  land  in  Lan- 
caster county,  above  described,  executed  by 
plaintiff  to  one  H.  Ross,  and  a  deed  to 
said   lands  executed  by  said  Ross  to  de- 


fendant Free,  and  quieting  plaintiff's  title 
in  and  to  said  land,  defendants  appeaL 

The  brief  of  defendants  contains  three 
assignments  of  error,  as  the  grounds  upon 
which  the  appeal  ia  based:  (1)  That  the 
evidence  is  not  sufficient  to  sustain  the  find- 
ings and  decree;  (2)  that  there  was  no 
actual  fraud  on  the  part  of  defendants  and 
no  damage  to  plaintiff,  and  that  in  any 
event  plaintiff,  by  his  acts  and  conduct  after 
discovering  the  fraud  and  deception,  waived 
his  right  to  rescind;  (3)  that  the  settle- 
ment pleaded  was  in  full  force  and  effect, 
and  that  the  court  erred  in  not  giving  full 
faith  and  credit  thereto.  The  record  shows 
that  defendants  A.  L.  and  B.  G.  Button 
are  brothers,  and  in  1008  were  doing  busi- 
ness  under    the    name    of    "Button    Land 


an  agent,  was  in  question,  the  form  of  which 
is  not  given,  the  court  said,  after  referring 
to  the  common  law :  ''Be  the  rule,  however, 
as  it  may,  in  that  system  of  law  under 
which  these  opinions  were  expressed,  we  ap- 
prehend it  is  clear  in  ours,  that  a  power 
executed  by  the  agent  in  his  own  name  does 
bind  the  principal,  when  he  acts  in  the 
business  intrusted  to  him,  and  according 
to  the  power  conferred.  The  liability  of 
the  principal  depends  on  the  act  done, 
not  on  the  form  in  which  it  has  been  'exe- 
cuted. The  only  difference  is  that  where 
the  agent  contracts  in  his  own  name,  he 
adds  his  personal  responsibility  to  that 
of  the  person  who  has  empowered  him. 
The  Roman  jurists  give  this  vexy  case, 
that  of  a  person  employed  to  sell  slaves, 
as  an  example  of  the  responsibility  of 
the  principal  where  the  agent  acts  in  his 
own  name.  See  digest.  De  Institoria  Ac- 
tione,  lib.  14,  title  3,  L  3,  17.  Pothier  on 
Ob.  nos.  82,  449." 

e.  Maryland, 

In  the  early  case  of  Onion  t.  Hall,  1 
Harr.  &  McH.  173,  where  an  attorney  exe- 
cuted a  deed  which  read,  "between  A.  B. 
of  the  one  part,"  stating  that  the  said  A. 
B.,  in  consideration,  etc.,  had  bargained, 
etc.,  and  signed,  "C.  D.,  attorney  in  fact  for 
the  said  A.  B.  (L.  S.),"  and  the  acknowl- 
edgment stated  that  C.  D.,  the  lawful  at- 
torney of  A.  B.,  came,  etc.,  and  acknowl- 
edged the  deed  on  part  and  behalf  of  the 
said  A.  B.,  it  wus  held  to  be  the  deed  of 
the  principal. 

But  this  case  was  unnoticed  in  Harper  v. 
Hampton,  1  Harr.  &  J.  622,  where  a  deed 
reading,  "A.  B.,  for  and  as  attorney  of  C. 
D.,"  and  signed,  "A.  B.,  attorney  for  C.  D.," 
was  held  insufficient  to  pass  the  title  of  C. 
D.    And  so  are  the  later  cases. 

In  Stewart  v.  Katz,  30  Md.  334,  where  a 
bond  on  attachment  waa  ^ven,  reciting  that 
**we,  A.  B.,  agent  of  C.  D.  and  E.,  trading 
as  C.  ft  Co.,  R  and  S.,  all  of  Baltimore  city, 
are  held,  to  which  payment  we  bind  our- 
selves, our  heirs,  etc.,  in  witness  whereof 
we  have  set  our  hands  and  seals,"  and  was 
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signed  and  sealed,  "A.  B.  Agent,"  and  also 
by  R.  and  S.,  it  was  held  that  it  was  not 
the  bond  of  the  principal. 

And  see  Wanamaker  v.  Bowes,  infra, 
UL  a. 

In  Posner  v.  Bayless,  59  Md.  56,  it  waa 
held  that  the  statute  of  1856,  providing  that 
any  person  executing  a  deed  conveying  real 
estate  as  agent  or  attorney  for  another 
shall  descril^  himself  in  and  sign  the  deed 
as  agent  or  attorney,  did  not  make  invalid 
the  form  of  execution  theretofore  approved 
as  the  proper  common-law  form,  to  wit,  the 
body  of  the  deed  to  be  A.  B.,  acting  by  his 
attorney  in  fact,  C.  D.,  under  and  by  vir- 
tue of  a  power  of  attorney  (describing  it), 
and  the  signature  being  "A.  B.  (L.  8.),  by 
his  attorney,  C.  D."  The  court  also  held 
(obiter)  that  under  the  statute  a  deed  was 
proper Iv  executed  as  the  princi pal's  deed 
which  in  its  body  was  the  deed  of  A.  B., 
attorney  by  virtue  of  certain  powers  re- 
ferred to,  and  the  signature  "A.  B.,  attor- 
ney (seal)." 

/.  MasaaOiuaetU* 

In  Massachusetts  the  result  of  the  eases 
seems  doubtful  by  reason  of  the  decision  in 
Mussey  v.  Scott,  infra. 

In  Fowler  v.  Shearer,  7  Mass.  14,  where 
a  wife,  under  power  of  attorney  from  her 
husband,  executed  a  deed,  "I,"  A.  B.,  gen- 
tlewoman and  also  as  attorney  to  G.  D. 
in  consideration,  etc.,  have  given  and 
granted,  etc.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal,"  signed, 
"A.  B."  (with  seal),  this  was  held  not  to 
be  the  husband's  deed. 

So,  in  Elwell  v.  Shaw,  16  Mass.  42,  8 
Am.  Dec.  126,  it  was  held  that  a  deed  by  an 
attorney  was  not  the  deed  of  the  principal 
where  the  form  in  substance  was:  I,  the 
said  A.  B.,  by  virtue  of  the  power  aforesaid, 
do  hereby  bargain,  etc.,  and  do  hereby  cove- 
nant that  I  am  duly  empowered  to  make  th«; 
grant,  etc.,  aforesaid,  and  that  the  said  J 
(principal)  is  seised  and  will  warrant,  etc. 
In  testimony  whereof  I  have  hereunto  set 
the  name  and  seal  of  the  said  J.,— signed 
A.  B.  (with  seal)." 
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Company."  Their  stationery  set  forth  that 
the  company  had  a  capital  of  $300,000; 
that  A.  L.  Button  was  president  and  B.  G. 
Button  secretary  and  treasurer.  In  Feb- 
ruary, 1908,  W.  S.  Tiger,  a  brother  of 
plaintiff,  who  was  then  in  the  service  of 
the  Buttons  as  a  soliciting  agent,  contract- 
ed with  them  for  the  purchase  of  80  acres 
of  land  in  the  San  Luis  valley,  Colorado, 
for  the  sum  of  $2,800,  upon  which  he  paid 
$600  in  cash,  and  agreed  to  apply  certain 
of  his  salary  on  the  purchase  price  of 
said  land.  Wliile  so  employed,  he  intro- 
duced plaintiff  to  his  employers.  The 
Buttons  at  that  time  were  conducting  ex- 
cursions from  Lincoln  to  the  San  Luis 
valley.  Upon  one  of  those  excursions, 
which  started  from  Lincoln  about  March  8, 


And  where  an  instrument  conveying  part 
of  a  vessel,  in  the  body  of  it  purported  to 
be  a  conveyance  by  A.  personally,  but  was 
signed,  "A.,  attorney  to  B.,"  with  seal,  it 
was  held  that  this  was  not  the  principal's 
deed.  Copeland  v.  Mercantile  Ins.  Co.  6 
Pick.  198. 

But  in  Mussey  v.  Scott,  7  Cush.  215,  64 
Am.  Dec.  719,  it  was  held  that  a  lease 
which  read  as  if  the  lease  of  C.  D.,  lessor, 
and  signed  "A.  B.  for  C.  D."  ( seal ) ,  was  the 
lease  of  C.  D.  The  court  said :  ''The  most 
usual  and  approved  form  of  executing  a 
deed  by  attorney  is  by  his  writing  the  name 
of  the  principal,  and  adding,  'by  A.  B.,  his 
attorney,'  or  'by  his  attorney,  A.  B.'  But 
this  is  not  the  only  form  of  execution  which 
will  make  the  deed  the  act  of  the  princi- 
pal. In  Wilks  V.  Back,  2  East,  142,  6 
Revised  Rep.  409,  8  Eng.  Rul.  Cas.  634, 
M.  Wilks,  attorney  of  J.  Browne,  executed 
a  deed  for  himself  and  Browne  in  this 
form:  'Mathias  Wilks  (seal),  for  James 
Browne,  Mathias  Wilks  (seal).'  The 
court  of  King's  bench  decided  that  the  deed 
was  well  executed  in  the  name  of  Browne. 
This  decision  has  never  been  overruled,  but 
has  always  been  regarded  as  rightly  made." 

g.  Missouri. 

In  Missouri  it  was  held  in  Kennerly  t. 
Weed,  1  Mo.  672,  that  a  bond,  "I  promise 
to  pay,"  signed  "A.  B.  (seal),  for  C.  D.  and 
E.  F.,"  is  the  bond  of  A.  B.,  and  not  of 
C.  D.  and  E.  F.  But  the  later  decisions 
do  not  insist  upon  a  like  precision. 

Thus  it  was  held  in  Martin  v.  Almond,  25 
Mo.  313,  that  a  deed  purporting  to  be  the 
deed  of  the  principals,  E.  F.  and  O.  H., 
signed  "A.  B.  (seal),  C.  D.  (seal),  attorneys 
for  E.  F.  and  G.  H.,"  was  a  good  deed  of 
the   principals. 

See  also  the  obiter  opinion  to  similar  ef- 
fect in  Schuetz  v.  Bailey,  40  Mo.  69. 

So,  where  a  deed  reading,  "By  A.  B., 
as  agent  for  C.  D.  and  E.  D.,  his  wife," 
was  signed,  '*A.  B.,  attorney  for  C.  D.," 
it  was  held  that  this  was  the  deed  of  the 
principals  (the  court  not  referring  to  the 
omission  to  sign  for  the  wife).  Hubbard 
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1908,  plaintiff,  with  a  number  of  others, 
accompanied  the  Buttons  on  a  trip  through 
the  valley  named.  Plaintiff  testified  that 
when  they  reached  the  valley  the  Buttons 
had  conveyances  ready  in  which  they  took 
the  excursionists  to  Monta  Vista  and 
showed  them  some  irrigated  farms  near 
that  place,  telling  them  what  immense 
crops  Vers  raised  on  the  land  shown, 
that  the  land  was  selling  for  from  $150 
to  $200  per  acre,  and  that  the  lands  which 
they  had  to  sell  was  just  as  good  as  that 
land.  On  the  day  following,  the  excur- 
sionists, including  plaintiff,  were  taken  by 
the  Buttons  and  shown  the  lands  which 
they  wished  to  sell.  These  lands  were  in 
the  vicinity  of  Mosca.  On  this  trip  plain- 
tiff rode  in  a  carriage  with  defendant  A.  L. 


y.  Swofford  Bros.  Dry  Goods  Co.  209  Mo. 
495,  123  Am.  St.  Rep.  488,  108  S.  W.  15. 

(But  compare,  on  omission  to  sign  for  the 
wife,  Williamson  v.  Getty,  infra,  VI.)  And 
see  McClure  y.  Herring,  infra,  III.  a* 

K.  New  Yorh. 

In  New  York  the  cases  in  general  re<]^uire 
that  the  act  be  in  the  name  of  the  princi- 
pal; but  in  Worrall  v.  Munn  and  Bobbins 
V.  Austin,  infra,  the  rule  of  precision  is  not 
followed. 

Where  a  charter  party  was  made  to  A. 
B.,  as  agent  of  C.  D.,  who,  as  agent,  con- 
tracted to  pay,  etc.,  signed  with  the  agent's 
individual  name,  the  court  said  there  could 
be  no  doubt  the  principal  was  not  bound 
on  the  contract,  and  it  was  held  that  this 
was  the  agent's  contract.  Stone  v.  Woods, 
7  Cow.  453,  17  Am.  Dec.  529. 

And  in  Piatt  v.  Cathell,  3  Denio,  604,  it 
was  held  that  a  charter  party  between  the 
master  of  a  vessel  of  the  first  part,  and  A. 
B.,  agent  for  C.  D.,  of  the  second  part,  and 
signed  "A.  B.,  agent,"  was  not  the  act  of 
the  principal. 

So,  a  contract  under  seal,  made  by  A., 
agent  for  B.,  signed  and  sealed  by  A.,  is 
not  B.'s  contract.  Guyon  v.  Lewis,  7  Wend. 
26. 

See  also  Thurman  v.  Cameron,  24  Wend. 
87,  supra,  I.  a. 

A  release,  under  seal,  executed  by  at- 
torneys, not  indicating  but  what  they  were 
principals,  throughout  the  whole  instru- 
ment, is  void  as  an  execution  by  their  prin- 
cipal. Wells  V.  Evans,  20  Wend.  251,  re- 
versed in  22  Wend.  324,  on  the  ground  that 
it  might  be  possible  to  show  a  ratification. 

In  Townsend  v.  Corning,  23  Wend.  435 
(affirmed  8uh  nam,  Townsend  v.  Hubbard, 
4  Hill,  351),  where  an  instrument  read  as 
by  a  number  of  parties,  by  C.  D.,  their  at- 
torney, of  the  first  part,  stating,  in  wit- 
ness whereof,  the  said  C.  D.,  as  attorney 
for  the  parties  of  the  first  part,  and  the 
said  party  of  the  second  part,  have  here- 
unto set  their  hands  and  seals,  signed 
"C.  D.  (seal),"  it  was  held  that  such  in- 
strument was  not  the  deed  of  the  principals. 
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Button.  Much  of  the  land  shown  had  the 
appearance  of  having  been  improved  and 
cultivated  and  then  abandoned.  Plaintiff 
asked  Mr.  Button  the  reason  for  this  and 
was  informed  by  him  that  it  was  on  ac- 
count of  the  lauds  being  in  litigation  which 
resulted  in  the  water  being  shut  off, 
and  that  the  people  had  to  move  out;  but 
that  the  litigation  had  been  settled  and 
many  of  tbem  were  returning  again.  Just 
before  reaching  a  certain  quarter  section, 
Mr.  Button  told  plaintiff  that  the  place 
the^  were  coming  to  was  a  bargain;  that 
the  owner,  who  lived  in  Iowa,  had  been 
holding  it  at  |50  per  acre,  but  had  been 
speculating,  was  hard  up  for  money,  "and 
had  given  them  an  option  on  it  at  $40  per 
acre  cash;   that  the  time  was  nearly  up, 


M 


and  they  had  to  sell  it  pretty  quick; 
that  he  told  plaintiff  that  this  land  was 
just  as  good  as  that  he  had  shown  them 
at  Monte  Vista;  that  two  water  rights 
went  with  it  sufficient  to  irrigate  the  land; 
that  it  was  a  great  bargain  at  $40  per 
acre;  that  he  told  Mr.  Button  that  he 
(plaintiff)  knew  nothing  about  that  coun- 
try or  the  land  or  of  irrigated  lands,  and 
that  if  he  bought  he  would  have  to  de- 
pend on  Mr.  Button's  judgment,  for  he 
knew  nothing  about  it;  that  Button  told 
him  he  could  do  so,  "as  they  had  investi- 
gated it  and  knew  it  was  all  right;"  that 
he  then  told  Button  that  he  had  no  money 
with  which  to  buy  land;  that  if  he  bought 
it  he  would  have  to  put  a  mortgage  on 
his  Lancaster  county  farm;  that  Mr.  But- 


But  in  Worrall  v.  Munn,  6  N.  Y.  220,  55 
Am.  Dec.  330,  where  the  counterpart  of  an 
agreement  to  convey  land  to  C.  D.  was 
signed  "A.  B.  (L.  S.)  for  C.  D.,"  this  was 
held  to  be  the  principal's  contract  and  he 
could  enforce  it.  The  court  said:  "It  is 
immaterial  whether  the  agent  signs  his 
name  to  the  instrument  before  or  after  the 
name  of  the  principal.  It  is  sufficient  if 
the  agent  executes  the  paper  in  the  name 
of  the  principal,  and  not  in  his  own  name. 
Wilks  v.  Back,  2  East,  142,  6  Revised  Rep. 
409,  8  Eng.  Rul.  Cas.  634;  Townsend  v. 
Corning,  23  Wend.  441,  per  Bronson,  J.: 
Dunlap's  Paley,  Agency,  182." 

In  Bobbins  v.  Austin,  42  Hun,  469,  where 
a  deed  was  from  A.  B.  by  C.  D.,  her  at- 
torney, and  concluded,  "in  witness  whereof 
the  said  party  of  the  first  part,  by  her 
attorney,  hath  hereunto  set  her  hand  and 
seal,"  and  was  signed  "C.  D.,  attorney  by 
A.  B.,"  it  was  held  that  this  was  the  prin- 
cipal's deed.  Citing  Wilks  v.  Back,  supra, 
(see  infra,  II.  1.) 

In  the  following  cases  the  instrument  was 
held  not  to  be  the  principal's  deed: 

— a  lease  under  seal,  reading,  "By  A.  B., 
agent,"  no  principal's  name  appearing,  and 
signed,  "A.  B.,  agent."  Schaefer  v.  Hen- 
kel,  76  N.  Y.  378. 

— ^a  lease  in  the  following  form:  "This 
is  to  certify  that  I  have  let  and  rented  unto 
Mr.  John  E.  Dean"  (here  follows  descrip- 
tion of  premises,  amount  of  rent,  etc.); 
signed,  "G.  Bollet  [L.  S.]  ajjent  for  D. 
Roesler."    Dean  v.  Roesler,  3  Hilt.  420. 

— a  contract  purporting  to  be  by  A. 
B.,  agent  for  C.  D.,  and  signed,  "A.  B. 
[L.  S.],  agent  for  C.  D."  Peck  v.  Gardner, 
9  Hun,  704. 

i,  Pennsylvania, 

In  Pennsylvania  the  weight  of  authority 
seems  to  be  against  the  signing  in  the 
agent's  name.  (By  the  act  of  March  20, 
I860,  deeds  of  a  certain  class,  informally 
executed  by  attorneys,  were  validated,  pro- 
vided they  had  not  been  the  subject  of 
judicial   detonnination.) 

Thus,  where  an  instrument  purported  to 
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be  by  A.  B.,  by  his  attorney,  C.  D.,  and  the 
granting  part  to  be  by  A.  B.,  but  it  was 
signed  in  the  attorney's  individual  name,  it 
was  held  that  this  was  not  the  deed  of  the 
principal.  Bellas  v.  Hays,  5  Serg.  &;  R. 
427,  9  Am.  Dec.  385. 

So,  in  Heffernan  v.  Addams,  7  Watts,  116, 
where  an  attorney  by  a  deed  in  the  first 
person  described  the  power  of  attorney, 
and  signed  as  an  individual,  it  was  held 
that  this  was  the  attorney's  own  deed,  and 
not  that  of  his  principal.  Approved  in 
Strohecker  v.  Farmers'  Bank,  8  Watts, 
188. 

iSo  it  was  held  in  Rhine  v.  Robinson,  27 
Pa.  30,  that  an  indorsement  on  C.  D.'s  land 
patent,  I  do  hereby  transfer  all  my  right 
in  and  to  the  within  patent  and  land  there- 
in granted,  etc.,  for  value  received  by  R.  8. 
Witness  my  hand  and  seal.  A.  B.,  attor- 
ney for  C.  £>.,  was  not  good  at  law,  but  the 
court  said  that  if  the  case  were  a  proper 
one,  equity  would  enforce  it  as  a  contract. 

And  in  Bassett  v.  Hawk,  114  Pa.  502,  8 
Atl.  18,  it  was  held  that  where  one  au- 
thorized by  attorney  to  grant  "for  me  and 
in  my  name,"  etc.,  gives  an  individual 
deed  not  referring  in  any  way  to  any  prin- 
cipal, it  is  not  the  principal's  deed. 

On  the  other  hand,  in  the  obscurely  re- 
ported case  of  Wright  v.  Weakly,  2  Watts, 
89,  where  Weakly  signed  the  names  on  the 
following  instrument,  it  was  held  that  upon 
the  form  of  the  instrument.  Downing  only 
was  bound,  and  Weakly  was  not  bound,  the 
instrument  being :  "Six  days  after  date  we, 
or  either  of  us,  promise  to  pay  Samuel  B. 
Weight,  administrator  of  Moses  Leas,  de- 
ceased, the  sum  of  95  dollars,  without  de- 
falcation, value  received.  Witness  our 
hands  and  seals  this  23d  of  October,  1827. 
For  Israel  Downing  [L.  S.]  William  Weak- 
ly [L.  S.]" 

And  in  Abrams  v.  Miisgrove,  12  Pa.  292, 
where  A.  B.  described  as  guardian  of  C.  D., 
gave  a  note  or  bond  for  services  rendered  to 
C.  D.,  and  signed  himself,  "A.  B.,  guardian," 
and  authorized  judgment  to  be  entered 
against  him  as  such  guardian,  it  was  held 
that  this  was  the  deed  of  C.  D.  The  court 
said :    "If,  from  the  nature  and  terms  of  the 
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ton  said  they  would  attend  to  that,  "that 
he  could  get  the  money  for  plaintiff  any 
day;"  that  plaintiff  relied  upon  the  state- 
ments and  representations  made  by  But- 
ton and  was  thereby  induced  to  and  did 
agree  to  purchase  the  quarter  section  at  |40 
per  acre. 

Upon  their  return  to  Nebraska,  Button 
had  a  mortgage  prepared  for  $6,400  upon 
plaintiff's  farm  in  Lancaster  county,  which 
the  undisputed  evidence  shows  was  then 
worth  116,000,  encumbered  by  a  |1,500 
mortage.  The  mortgage  for  $6,400  was 
executed  by  plaintiff  and  his  wife  and  de- 
livered to  Button.  For  this  plaintiff  was 
entitled  to  receive  a  deed  to  the  quarter 
section  of  land  in  Colorado,  clear  of  all 
encumbrances.     This  mortgage  was  execut- 


ed to  defendant  J.  W.  Drown,  as  mort- 
gagee. Drown  is  the  father-in-law  of  de- 
fendant B.  G.  Button.  After  entering  into 
the  agreement  for  the  purchase  of  the 
quarter  section  of  land  in  Colorado,  and 
before  the  execution  of  any  deed  therefor 
to  plaintiff,  defendants  Button  undertook, 
as  agents  for  plaintiff,  to  sell  his  equity 
in  the  Lancaster  county  farm,  whicii  at 
that  time,  under  the  undisputed  evidence, 
was  worth  $8,100.  For  doing  this  tliey 
were  to  receive  a  commission  of  $400. 
Shortly  after  undertaking  the  sale  of  this 
equity.  Button  represented  to  plaintiff  .that 
he  could  obtain,  in  exchange  for  his  equity, 
two  quarter  sections  of  the  Colorado  land, 
situated  not  far  from  the  quarter  he  had 
already    purchased,    each    of    which    was 


instrument,  it  appears  that  the  party  is  an 
agent,  and  that  he  means  to  bind  his  prin- 
cipal, and  to  act  for  him,  and  not  on  his 
own  account,  the  law  will  give  the  paper 
that  intendment,  to  carry  out  the  actual 
meaning  of  the  parties,  however,  inartificial 
the  language  may  be  .  .  .  and  tliere  is 
no  difference  of  this  point,  whether  the  in- 
strument be  a  deed  or  an  unsealed  con- 
tract." But  the  fact  of  the  case  was  that 
the  instrument  was  executed  by  A.  B.,  in 
the  presence  and  at  the  direction  of  C.  D., 
who,  at  the  time,  was  too  ill  to  write. 

In  Henby  v.  Warner,  51  Pa.  276,  where 
the  legislature  by  act  authorized  the  guard- 
ians of  a  lunatic  to  sell  certain  property, 
and  one  of  the  guardians  gave  a  power  of 
attorney  to  B.  to  convey  for  him  as  guard- 
ian, and  B.,  several  years  later,  conveyed 
in  his  own  name,  and  had  no  interest  in 
the  land,  it  was  held  that  this  was  the  deed 
of  his  principal,  the  guardian. 

j.  South  Carolina, 

Here  the  cases  are  in  some  confusion.  In 
Pryor  v.  Coulter  (1830)  1  Bail.  L.  517, 
it  was  held  that  a  deed  of  A.  B.,  attorney 
for  C.  D.,  signed,  "A.  B.,"  is  not  the  prin- 
cipars  deed. 

So,  in  Welsh  v.  Parish,  1  Hill,  L.  155, 
it  was  held  that  the  following  instrument 
was  the  instrument  of  the  attorney  only, 
and  not  of  his  principal:  "I,  William 
Usher,  Jr.,  attorney  in  fact  of  Patrick 
Usher,  owner  of  the  brig  Junietta,  etc., 
grant,  bargain,  and  sell,  etc.,"  and  "he,  the 
said  William  Uaher,  Jr.,  attorney  afore- 
said, covenants  the  title,  etc.,"  signed  and 
sealed,  "William  Usher,  Jr.,  attorney  for 
Patrick  Usher."  (But  on  a  later  phase  of 
the  case,  it  was  held  that  in  equity  the  in- 
strument would  be  enforced  as  the  agree- 
ment of  the  principal.  Welsh  v.  Usher,  2 
Hill,  Eq.  167,  29  Am.  Dec.  63.) 

Where  the  agent  signed  as  attorney,  in- 
stead of  the  names  of  the  parties  through 
A.  B.,  attorney,  the  court  "admitted"  that 
the  execution  of  the  power  was  defective  in 
law.  Ramage  v.  Ramage,  27  S.  C.  39,  2  S. 
E.  834. 
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And  in  Colgan  v.  Philips,  7  Rich.  L.  361, 
it  was  held  that  a  sealed  note  apparently 
of  the  agent,  not  referring  to  the  principal, 
is  not  the  principal's  note. 

Similarly,  in  Webster  v.  Brown,  2  S.  C. 
428,  where,  under  the  statute,  a  mortgagor 
in  possession  retained  the  title,  it  was 
held  that  the  sheriff  selling  "by  virtue  of 
the  authority"  in  the  mortgage,  with  war- 
ranty personal  in  form,  and  affixing  his 
own  name  and  seal,  does  not  convey  the 
title  of  the  mortgagor,  the  court  reviewing 
the  cases  upon  the  subject  of  the  attorney 
acting  in  the  name  of  his  principal.  See 
also  to  the  same  effect,  Johnson  v.  Johnson, 
27  S.  C.  309,  13  Am.  St.  Rep.  636,  3  S.  E. 
606;  DeWalt  v.  Kinard,  19  S.  C.  286. 

But  in  Varnum  v.  Evans,  2  McMull.  L. 
409  (cited  in  Robertson  v.  Pope,  1  Rich. 
L.  501,  44  Am.  Dec.  267),  the  court  said 
(though  it  was  probably  not  necessary  to 
the  decision) :  "The  attorney  recites  the 
powers  from  the  principals  to  Mallet  and 
from  Mallet  to  himself,  and  in  the  body  of 
the  release  says,  *by  virtue  of  the  author- 
ity vested  in  me  as  aforesaid,  in  the  name 
and  in  behalf  of  the  said  Varnum,  Fuller,  k 
Company  (and  others),  I  accept  the  pro- 
visions in  the  said  assignment,  made  in 
this  behalf,  and  to  further  release  and  dis- 
charge, etc'  The  attorney  executed  this 
release  as  follows:  John  Winslow  [L.  S.] 
attorney  for  C.  P.  Mallet.  John  Winslow 
(seal),  agent  for  Varnum,  Fuller  &  Com- 
pany. Was  this  execution  a  compliance 
with  the  rule  which  requires  a  deed  executed 
by  an  attorney  to  be  sealed  and  delivered 
in  the  name  of  his  principal?  I  am  satisfied 
it  is," — citing  Wilks  v.  Back,  infra,  IT.  1. 

And  in  Rantin  v.  Robertson,  2  Strobh. 
L.  366,  while  it  was  held  that  a  contract 
reading  "A.  B.,  agent  of  C.  D.,"  "the  par- 
ties binding  themselves  each  unto  the 
other,'  and  signed,  "A.  B.  (L.  S.)  agent  of 
C.  D.,"  is  not  the  principal's  deed,  but  the 
agent's,  it  was  also  held  in  the  same  case 
that  a  deed  reading  "C.  D.,  by  his  attor- 
ney A.  B.,"  signed,  "A.  B.  (L.  R.),  a^ent 
of  C.  D.."  is  the  principal's  deed,  citing 
the  Varnum  Case. 
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equally  as  good  land  as  the  first  quarter, 
and  was  worth  from  |35  to  |40  per  acre. 
Plaintiff  stated  to  him  that  he  did  not 
know  anything  about  the  land,  but  would 
haye  to  trust  to  them  entirely;  that  il 
they  thought  it  was  a  good  deal  for  him, 
and  if  they  could  sell  the  land,  to  go 
ahead  and  make  the  trade.  Shortly  there- 
after defendant  took  a  man  to  plaintiff's 
home  upon  the  Lancaster  county  farm, 
representing  him  to  be  the  owner  of  the 
Colorado  land  (but  who  was  in  fact  an  em- 
ployee of  the  Buttons),  who  had  come  to 
look  the  farm  over.  Plaintiff  showed  him 
through  the  buildings  and  he  departed. 
This  was  on  Saturday.  On  Monday  A.  L. 
Button  informed  plaintiff  that  he  had  suc- 
ceeded  in   making  the   trade,   and   stated 


that  he  never  had  worked  so  hard  in  his 
life  to  get  a  deal  through.  Button  then 
had  a  deed  of  plaintiff's  land  prepared, 
running  to  H.  Ross  as  grantee,  who  plain- 
tiff supposed  was  the  owner  of  the  Col- 
orado land,  but  who  was  in  fact  a  sister- 
in-law  of  one  of  the  Buttons. 

Up  to  this  time  plaintiff  had  not  re- 
ceived a  deed  from  the  Buttons  to  any  of 
the  Colorado  lands.  The  evidence  shows 
that  the  statements  made  by  Button  to 
plaintiff,  when  they  were  out  upon  the 
Colorado  land,  that  the  owner  of  the  land 
had  been  holding  the  same  at  $60  per  acre, 
but  on  account  of  being  hard  up  was  will- 
ing to  make  a  sacrifice  and  sell  it  at  $40 
per  acre,  were  untrue.  Mr.  Foster,  who 
was  the  then  owner  of  that  land,  testified 


1^  Virginia, 

In  Jones  v.  Carter,  4  Hen.  ft  M.  184,  it 
was  held  that  a  deed  of  partition  wherein 
one  of  the  parties  was  described  as  A.  B., 
attorney  for  C.  D.,  and  signed  in  that  man- 
ner, was  good  as  binding  his  principal. 

In  Bryan  v.  Stump,  8  Qratt.  241,  66  Am. 
Dec.  139,  A.  B.,  a  trustee  in  a  deed  of  trust, 
made  a  power  of  attorney  to  C.  D.  to  exe- 
cute a  deed  of  release  to  the  person  legally 
entitled,  and  C.  B.  executed  a  deed  of  re- 
lease, commencing,  "A.  B.,  by  C.  D.,  his 
attorney  in  fact,"  but  signed,  ''C.  D.,  attor- 
ney in  fact  for  A.  B.,"  the  seal  being  at- 
tached to  C.  D.'s  name.  It  was  held  by  the 
court  below  that  this  was  a  good  deed, 
but  the  judgment  was  reversed  on  a  differ- 
ent ground  in  an  opinion  which,  however, 
seems  to  find  no  fault  with  this  feature  of 
the  decision. 

But  in  Martin  v.  Flowers,  8  Leigh,  168, 
where  a  deed  between  A.  B.,  attorney  in 
fact  for  C.  D.,  of  the  one  part,  and  E.  F.  of 
the  other  part,  "witnesseth"  that  the  said 
attorney  in  fact,  A.  B.,  for  and  in  con- 
sideration, etc.,  doth  release,  etc.,  stating 
that  in  testimony  whereof  the  said  C.  D. 
hath  hereunto  set  his  hand  and  seal,  was 
signed  "A.  B.,"  with  scroll  for  seal,  it  was 
held  that  it  was  not  the  deed  of  the  princi- 
pal, but  that  it  gave  an  equitable  right  to 
call  for  the  legal  title.  The  court  said  that 
it  was  not  signed  by  the  principal  nor  for 
the  principal  in  terms. 

In  Stinchcomb  v.  Marsh,  15  Gratt.  202, 
A.  gave  a  power  of  attorney  to  B.  to  sell 
and  convey  any  lands  of  A.  in  certain 
counties,  also  to  appoint  such -other  agents 
and  attorneys  as  he  might  deem  necessary 
to  carry  into  effect  the  foregoing  power. 
And  B.  gave  a  power  to  C.  in  his  name  to 
sell  (that  is,  in  the  name  of  B.)  all  the 
land  in  said  counties  to  which  A.  had 
title,  and  to  sell  which  B.  held  her  power 
of  attorney,  this  second  instrument  being 
executed  in  the  name  of  B.  alone,  and  B. 
was  apparently  the  principal  in  it  through- 
out. The  court  said  in  holding  that,  prior 
to  the  Code,  this  did  not  constitute  C.  the 
attorney  of  A.,  "as  ^h^  law  was  then  un- 
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derstood,  to  bind  the  principal  every  deed 
should  be  executed  for  and  in  the  name  of 
his  principal,  though  it  was  not  material 
whether  the  attorney  sign  the  name  of  his 
principal  with  a  seal  annexed,  stating  it 
to  be  done  by  him  as  attorney  for  tiie  prin- 
cipal, or  whether  he  sign  his  own  name  with 
a  seal  annexed,  stating  it  to  be  done  for  the 
principal.  But  if  the  deed  do  not  purport 
to  be  the  deed  of  the  principal,  and  be 
signed  and  sealed  by  the  attorney  neither 
in  the  name  of  his  principal  nor  in  his 
own  name,  as  his  attorney,  it  is  not  the 
deed  of  the  principal." 

(Since  the  Code  of  1849,  p.  600,  the  mat- 
ter is  to  some  extent  covered  by  statute.) 


I.  England, 

In  England  the  earlier  cases  in  genera] 
hold  that  the  execution  must  be  in  the 
principars  name  with  technical  precision. 

In  D'Abridgcourt  v.  Ashley,  F.  Moore, 
818,  it  was  held  that  a  release  in  an  attor- 
ney's name  is  void. 

In  Frontin  v.  Small,  2  Ld.  Raym.  1418, 
where  the  form  of  signature  is  not  given, 
it  is  stated  that  the  plaintiff,  by  a  writing 
**between  herself,  attorney  of  James  Front- 
in,  of  the  one  part,  and  the  defendant  of 
the  other  part,  which  she  produces  in  court 
under  the  seal  of  the  defendant,  she,  for 
and  in  the  name  of,  and  as  attorney  of,  the 
said  James,  demised,"  etc.  The  covenant 
was  to  pay  rent  to  the  principal.  The 
Court  considered  the  lease  to  be  void,  and 
held  that  the  attorney  could  not  maintain 
an  action  upon  it  in  her  own  name  for  the 
rent. 

So,  in  Berkeley  v.  Hardy,  8  Dowl.  ft  R. 
102,  6  Bam.  ft  C.  355,  4  L.  J.  K.  B.  184, 
2  Eng.  Rul.  Cas.  274,  where  there  was  a 
lease  by  A.  for  and  on  behalf 'of  B.,  signed 
"A.  (L.  S.),"  it  was  held  that  B.  could 
not  maintain  covenant  on  it. 

In  White  v.  Cuyler,  6  T.  R.  176,  Lord 
Kenyon  said:  "In  executing  a  deed  for 
the  principal  under  a  power  of  attorney, 
the  proper  way  is  to  sign  the  name  «f  the 
principal." 
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ihftt  he  hmd  not  been  engaged  in  any  spec- 
ulation, was  not  hard  pressed  for  money, 
had  never  asked  $50  an  acre  for  the  land, 
but)  on  the  contrary,  at  the  very  time  But- 
ton made  the  representations  above  set 
out,  he  had  the  quarter  section  listed  with 
a  real  estate  agent  at  Colorado  Springs 
at  113.75  an  acre,  payable  |1,000  in  cash 
and  a  mortgage  upon  the  property  for  the 
other  $1,200.  After  Button  had  succeeded 
in  making  his  deal  with  plaintiff  and  had 
obtained  from  him  the  $6,400  mortgage,  he 
then  sought  out  Mr.  Foster's  agent  at 
Colorado  Springs  and  purchased  the  quarter 
section  of  land,  which  he  had  sold  to  plain- 
tiff for  $6,400,  for  $2,400,  taking  a  deed 
therefor  in  the  name  of  his  sister,  H.  £. 
Gibson.    He  paid  the  agent  $1,000  in  cash 


and  executed  a  mortgage  in  the  name  of 
H.  E.  Gibson  for  $1,200;  the  other  $200 
going  to  the  agent  as  commission.  After 
making  the  agreement  with  plaintiff  to 
trade  him  the  other  two  quarter  sections 
for  his  equity  in  his  Lancaster  county 
farm,  of  the  value  of  $8,100,  they  obtained 
from  one  Albert  S.  Harper  a  deed  to  H.  £. 
Gibson  for  one  quarter,  and  from  one  Oli- 
ver H.  Blank  a  deed  to  Gibson  for  the 
other  quarter,  paying  for  each  quarter 
$800.  Button  then,  in  the  name  of  H.  E. 
Gibson,  executed  a  deed  to  plaintiff  for  the 
three  quarter  sections,  subject  to  the  $1,200 
mortgage  upon  the  first  quarter,  in  favor 
of  Mr.  Foster,  from  whom  they  had  pur- 
chased it.  For  the  $400  commission,  which 
they    were    to    receive    from    plaintiff   for 


Wilks  V.  Back. 

Considerable  confusion  was  imparted  to 
the  entire  subject  by  the  decision  in  Wilks 
V.  Back  (1802)  2  East,  142,  8  Eng.  Rul. 
Cas.  634,  not  only  on  account  of  the  de- 
cision itself,  but  more  particularly  because 
of  the  expressions  used  in  the  opinions  of 
the  judges,  which  to  some  extent  indicated 
a  point  of  view  that  the  order  of  the  names 
in  signatures  of  instruments  of  this  char- 
acter was  immaterial.  In  that  case  A.  B. 
signed  a  bond  for  himself  and  his  late  part- 
ner, C.  D.,  the  form  of  the  body  of  the  bond 
not  being  reported,  but  it  was  probably  in 
form  the  bond  of  both  the  principals.  The 
manner  of  signing  was  "A.  B.,  (L.  S.).  For 
C.  D.,  A.  B.,  (L.  S.)."  It  was  held  that 
this  was  the  deed  of  both  A.  B.  and  C.  B. 
The  reader  will  see  that  it  is  entirely  clear 
that  A.  B.  signed  and  sealed  this  instru- 
ment first  for  himself  individually,  for  he 
says  "A.  B.,  (L.  S.)."  And  that  what  fol- 
lows is  his  signature  on  behalf  of  his  part- 
ner, to  wit,  "For  C.  D.,  A.  B.,-  (L.  S.)."  So 
that  all  that  was  really  held  in  the  case 
was  (if,  indeed,  the  instrument  read  as  if 
the  principal's)  that  where  the  instrument 
reads  as  if  the  instrument  of  the  principal, 
C.  D.,  and  it  is  signed,  "For  C.  D.,  A.  B., 
(L.  S.),"  it  is  properly  executed  as  the 
principal's  deed. 

In  Jung  V.  Phosphate  of  Lime  Co.  L.  R. 
3  C.  P.  139,  37  L.  J.  C.  P.  N.  S.  73,  17 
L.  T.  N.  S.  641,  16  Week.  Rep.  309,  where 
a  contract  recited  that  A.  B.  acted  for  him- 
self and  as  attorney  for  C,  D.  and  E.,  and 
was  signed  "A.  B.,  for  self  and  partners," 
it  was  held  that  A.  B.  alone  could  not 
maintain  an  action  upon  it. 

(It  would  seem  from  the  statute  of  1881 
[44  &  45  Vict.  chap.  41,  §  46],  that  preci- 
sion of  form  is  no  longer  necessary. ) 

III,  Instruments  signed  with  the  prln- 

oipaVs  name. 

a.  The  principal's  name  followed  hy  the 

agenVs, 

Am  heretofore  stated,  where  the  deed  is  in 
41  L.R.A.(N,8.) 


form  that  of  the  principal,  a  signature  sub- 
stantially in  form,  A.  B.  (L.  S.  ),  by  his 
attorney  in  fact,  C.  D.,  is  considered  technic- 
ally correct  in  form  as  the  deed  of  the 
principal  in  all  jurisdictions, — at  least,  in 
the  absence  of  statute. 

In  Posner  v.  Bayless,  59  Md.  56,  it  was 
held  that  a  deed  executed  under  a  power, 
in  the  following  form,  was  executed  strictly 
according  to  the  common  law;  that  is,  made 
by  A.  and  B.,  his  wife,  acting  by  their 
attorney  in  fact,  C,  under  and  by  virtue  of 
a  certain  power,  etc.,  and  signed  "A.  (seal) 
by  his  attorney,  C;  B.  (seal)  by  her  at* 
torney,  C." 

In  Tidd  v.  Rines,  26  Minn.  201,  2  N.  W. 
497|  it  was  held  that  a  deed  in  the  ordinary 
form,  where  the  attorney  was  not  mentioned 
in  it  at  all,  signed  in  the  name  of  the 
grantors,  by  C.  D.,  their  attorney  in  fact, 
there  being  two  grantors  and  three  seals, 
sufficiently  purported  to  be  the  deed  of  the 
principals. 

In  State  v.  Jennings,  10  Ark.  428,  a  case 
without  the  scope  of  this  note,  the  court 
said,  in  holding  that  covenant  would  not 
lie  against  the  state  when  the  state  was 
not  a  party  to  the  contract:  "In  Story  on 
Contracts  (p.  197)  it  is  said:  'The  general 
rule  applicable  to  this  subject  is,  that  the 
principal  will  neither  be  personally  bound 
by  a  specialty  signed  by  his  agent,  nor 
capable  of  being  sued  thereon,  unless  it 
appears  on  the  face  of  his  deed,  and  unless 
it  be  made  in  his  name;  and  if  the  agent 
should  sign  and  seal  it  A.  B.,  for  C.  B.,  it 
would  be  considered  as  his  own  deed,  and 
not  the  deed  of  his  principal.  The  proper 
mode  of  subscribing  an  instrument  as  agent 
is  to  sign  the  name  of  the  principal  first, 

A.  B.,  and  then  add,  "by  his  attorney,  C.  D." 
and  unless  the  deed  purport,  on  its  face,  to 
be  the  deed  of  the  principal,  it  will  be  con- 
sidered as  the  deed  of  the  agent.'" 

In  McClure  v.  Herring,  70  Mo.  18,  35 
Am.  Rep.  404,  it  was  held  that  a  deed  in 
substantially  the  following  form  was  suffi- 
cient as  the  deed  of  the  principals:     "I  A. 

B.  for  myself  and  as  attorney  for  C.  D.  and 
E.  D.  his  wife  by  their  letters  of  attorney 
in  consideration  of  so  much  to  us  paid  dq 
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Belling  his  farm,  they  obtained  plaintiff's 
note.  It  will  be  seen  that  the  $1,200  mort- 
gage, which  they  had  plaintiff  assume,  plus 
the  $400  commission  note  which  they  re- 
ceived from-  him,  exactly  equaled  the 
amount  which  they  paid  for  the  two  quar- 
ter sections  of  land  they  had  traded  him 
in  exchange  for  his  equity.  So  that,  in- 
stead of  receiving  a  commission  of  $400 
for  their  services,  they  received  the  equity 
in  the  farm,  worth  $8,100;  and  for  the 
mortgage  of  $6,400,  which  they  received 
from  plaintiff,  they  paid  out  $2,400,  mak- 
ing their  total  profit  in  the  round-up  of 
plaintiff  which  they  had  succeeded  in  mak- 
in,  $12,100.  The  evidence  shows  that  nei- 
ther Drown  who  was  named  as  mortgagee 
in  the  $6,400  mortgage,  nor  H.  E.  Gibson, 


in  whose  name  the  title  to  the  Colorado 
lands  was  taken  and  then  conveyed  to 
plaintiff,  nor  H.  Ross,  in  whose  name  the 
deed  to  the  Lancaster  county  farm  was 
taken,  had  any  interest  in  any  of  the  trans- 
actions or  knew  anything  about  them,  but 
that  in  all  of  these  transactions  the  But- 
tons were  the  real  parties  interested,  and 
the  three  relatives  named  were  mere  dum- 
mies. The  evidence  also  shows  that  the  deed 
from  H.  E.  Gibson  to  plaintiff  for  the  Colo- 
rado lands  was  never  signed  by  Mrs.  Gib- 
son, but  that  the  name,  "H.  £.  Gibson," 
wi|s  signed  by  A.  L.  Button,  who  admitted 
upon  cross-examination  that  he  may  have 
attempted  to  imitate  the  handwriting  of 
H.  E.  Gibson  in  making  the  signature. 
The  deed  is  acknowledged  before  one  Nellie 


sell  etc.,  &  we  the  said  G.  D.  &  E.  D.  do 
covenant  that  we  are  seised  and  will  war- 
rant. In  witness  whereof  I  A.  B.  in  my 
own  right  have  hereunto  set  my  hand  and 
seal  and  as  attorney  for  said  C.  D.  and 
Mrs.  E.  D.  have  hereunto  set  their  hands 
and  seals,  signed  A.  B.  (L.  S.)  C.  D.  (L.  S.) 
E.  D.  (L.  8.)  by  A.  B.  their  attorney  in 
fact." 

In  Shanks  v.  Lancaster,  5  Gratt.  110,  50 
Am.  Dee,  108,  it  was  held  that  a  deed 
(from)  A.  B.,  attorney  in  fact  for  C.  and 
his  wife,  D.,  signed  **C.  and  D.,  by  A.  B., 
their  attorney  in  fact,"  was  a  good  deed  of 
C.  (but  not  of  the  wife,  as  there  was  not 
a  proper  power  from  her). 

But  in  Wanamaker  v.  Bowes,  36  Md.  42, 
where  a  bond  read  that  "we  William  H. 
Wanamaker  on  behalf  of  John  Wanamaker 
and  William  H.  Wanamaker  and  Robert 
Cathcart,  sureties  are  held  .  .  .  where- 
as the  above  bounden  W.  H.  Wanamaker, 
has,"  etc.,  signed  "John  W.  Wanamaker 
(seal),  (W.  H.  Wanamaker),  Wm.  H. 
Wanamaker  (seal),  Robert  Cathcart 
(seal),"  the  court  said:  "There  can  be  no 
doubt  of  the  insufficiency  of  the  bond.  It 
was,  perhaps,  intended  as  the  bond  of  John 
Wanamaker  (the  attaching  creditor)  as 
principal,  and  of  Wm.  H.  Wanamaker  and 
Robert  Cathcart  as  his  sureties;  but  John 
is  in  no  respect  bound;  for  in  the  body  of 
the  instrument  it  is  declared  to  be  the  obli- 
gation of  William  H.,  and  in  the  recital  he 
is  called  the  'above  bounden  WMlliam  H.' 
.  .  .  Affixed  to  the  bond  are  the  name 
and  seal  of  John,  put  there  by  W'illiam  H., 
but  it  does  not  appear  that  he  had  lawful 
authority  to  bind  his  principal,  it  being 
conceded  in  the  argument  that  the  author- 
ity under  which  he  claimed  to  act  was  ver- 
bal merely;  it  is  not,  therefore,  the  bond  of 
John.  Nor  is  William  H.  bound  as  prin- 
cipal, for  it  is  expressly  stated  that  he  and 
Robert  Cathcart  bind  themselves  as  sure- 
ties, and  a  party  cannot  be  both  principal 
and  surety  in  the  same  obligation." 

ft.  "For**    followed   hy   the   principaVs 

name. 

In  Wilks  v.  Back   (1802)   2  East,  142,  6 
41  L.R.A.(N.S.; 


Revised  Rep.  409.  8  Eng.  Rul.  Cas.  634, 
heretofore  referred  to  at  II.  1,  where  A.  B. 
signed  a  bond  for  himself  and  his  late 
partner,  C.  D.,  in  this  manner,  *'A.  B., 
(L.  S.).  For  C.  D.,  A.  B.,  (L.  S.),"  it  was 
held  that  this  was  the  bond  of  both  A.  B. 
and  C.  D. 

Similarly  it  was  held  in  Wilbum  v. 
Larkin,  3  Blackf.  55,  that  a  bond  stating 
that  we,  J.,  C,  etc.,  and  A.  B.,  are  held, 
etc.,  conditioned  for  the  prosecution  of  an 
appeal  by  J.,  and  (as  to  J.)  signed,  "for 
J.,  A.  B.  (L.  S.),"  is  the  bond  of  J.  But 
in  Indiana  the  court  does  not  require  pre- 
cision in  the  signature  of  the  agent.  See 
also  Wright  v.  Weakly,  2  Watts,  89,  supra, 
II.  i,  where  "For  A.  B.  (L.  S.),  C.  D. 
(L.  S.),"  was  held  to  be  the  instrument  of 
A.  B.  alone;  Worrall  v.  Munn,  supra,  II. 
h,  where  A.  B:  (L.  S.)  for  C.  D.  was  held 
to  be  the  deed  of  C.  D. 

For  instriunents  signed,  "A.  B.  for  C. 
D.,"  see  infra,  IV,  a  and  c. 

o.  The  principaVa  name  alone* 

Where  the  name  of  the  principal  is 
signed  in  his  presence  by  another,  hy  his 
direction,  this  is  the  act  of  the  principal, 
and  there  is  no  dispute  that  the  deed  is 
properly  signed  without  the  addition  of  any 
statement  as  to  by  whom  it  was  so  signed 
(see  Mutual  Benefit  Life  Ins.  Co.  v.  Brown, 
30  N.  J.  Eq.  193  and  note).  But  where 
the  execution  is  by  the  agent  under  a 
power  of  attorney,  in  the  absence  of  the 
principal,  there  has  been  some  question 
whether  the  name  of  the  principal  alone 
would  be  sufficient.  This  question  is  dis- 
cussed in  considerable  length  in  Tiger  v. 
Button  Land  Co.,  where  the  deed  in  ques- 
tion was  so  signed,  and  the  court  con- 
cludes that  the  weight  of  authority  author- 
izes such  form  of  execution,  and  review^s  the 
cases  of  Devinney  v.  Reynolds,  1  Watts  & 
S.  328,  and  Berkey  v.  Judd,  22  Minn.  287, 
where  similar  decisions  are  made. 

In  Wood  V.  Goodridge,  6  Cush.  117,  62 
Am.  Dec.  773  (also  referred  to  in  the 
Tiger  Case),  where  the  principal  was  A.  B. 
and  the  attorney  C.  D.,  the  c^ttorney  made 
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Sheehj,  notary  public,  who  certified  that 
"H.  E.  Gibson  (single)"  personally  ap- 
peared before  her  and  acknowledged  the 
execution  of  the  deed  to  be  "his"  volun- 
tary act  and  deed.  Miss  Sheehy  was  an 
employee  of  the  Buttons.  Mr.  Button  at- 
tempts to  justify  his  action  in  signing 
the  deed  as  waa  done,  by  testifying  that 
he  had  a  power  of  attorney  from  his  sis- 
ter, H.  E.  Gibson,  authorizing  him  to  sign 
her  name  to  deeds  and  other  instruments, 
and  that  he-  supposed  that  it  was  all 
right  to  sign  that  way.  It  is  incredible 
that,  after  transacting  business  aa  a  real 
estate  dealer  for  about  twenty  years,  in 
seven  states  and  territories,  with  offices  in 
something  like  fifteen  cities  in  those  states, 
he  should  be  ignorant  of  the  fact  that  his 


power  of  attorney  did  not  give  him  au- 
thority to  sign  a  deed  in  any  such  manner. 
That  the  whole  scheme  of  using  the  names 
of  their  relatives,  and  in  using  the  initials 
of  the  Christian  names  of  the  two  ladies, 
was  to  hide  their  tracks  and  enable  them 
to  carry  out  their  "peculiar"  methods,  is 
apparent.  The  learned  district  judge, 
sitting  as  a  court  of  equity,  and  weighing 
the  evidence  introduced  upon  the  trial  of 
the  case,  regarded  these  transactions  as 
so  unconscionable  that  he  set  them  alt 
aside.  We  are  now  asked  to  reverse  the 
action  of  the  learned  district  judge  upon 
the  ground  that  the  evidence  is  not  suffi- 
cient to  sustain  the  judgment.  Our  an- 
swer must  be  that  far  less  evidence  than 


a  promissory  note,  signed  ''A.  B.,  by  his 
attorney  A.  B.,"  and  a  mortgage,  which 
was  apparently  the  mortgage  of  the  prin- 
cipal (not  indicating  any  agency),  and 
was  signed  with  the  principal's  name  only, 
but  was  acknowledged  by  the  attorney  as 
the  attorney  of  the  principal,  to  be  the 
deed  of  the  principal.  The  signatures  to 
both  instruments  were  made  by  the  attor- 
ney, but  not  in  the  presence  of  the  prin- 
cipal, and  it  was  held  that  they  were 
not  the  instruments  of  the  principal, 
as  not  in  the  form  in  which  an  at- 
torney is  authorized  to  execute  papers.  The 
court,  however,  stated  that  it  was  not  nec- 
essary to  place  the  decision  of  the  case  on 
this  gpround,  as,  under  the  power  of  at- 
torney, the  attorney  had  no  authority  to 
make  a  note  and  mortgage. 

In  Forsyth  v.  Day,  41  Me.  892,  also  re- 
ferred to  in  the  Tioeb  Cask,  it  does  not 
appear  that  the  note  in  question  was  a 
sealed  instrument. 

Reference  should  here  be  made  to  Abrams 
V.  Musgrove,  supra,  11.  i. 

rr.  Instruments  signed  uHth  the  attor- 
ney's name  with  a  qwUiflcation. 

a.  Where  in  its  body  the  deed  purparts 
to  he  the  principal's. 

Such  a  deed  signed  "A.  B.,  C.  D.,  at- 
torneys for  E.  F.  and  G.  H.,"  has  been  held 
to  be  the  principal's  deed.  Martin  v.  Al- 
mond, 25  Mo.  313. 

And  in  Carter  v.  Doe,  21  Ala.  72,  it 
was  held  that  a  deed  by  A.  B.  and  C.  D.,  of 
the  first  part,  reciting  a  power  of  attor- 
ney from  A.  B.  to  C.  D.,  and  stating  that 
A.  B.,  by  his  attorney,  C.  D.,  has  signed 
it,  and  signed,  "C.  D.,  attorney  in  fact  for 
A.  B.,"  was  the  principal's  deed. 

So,  also,  a  deed  by  A.  B.,  "by  my  attorney 
in  fact,  C.  D.,"  stating  that  the  party  of 
the  first  part,  by  his  attorney  aforesaid, 
has  hereunto  set  his  hand  and  seal,  and 
signed,  "C.  D.,  attorney  for  A.  B.,"  was 
held  to  be  A.  B.'s  deed.  Bigelow  v.  Liv- 
ingston, 28  Minn.  57,  9  N.  W.  31. 

So,  in  the  early  case  of  Onion  v.  Hall,  1 
41  L.R.A.(N,S.)  52 


Harr.  &  McH.  173,  at  was  held  that  a  deed 
apparently  from  A.  B.,  sisned,  "C.  D.,  at- 
tornev  in  fact  for  the  said  A.  B.,"  was  A. 
B.'s  deed;  but  this  case  is  apparently  dis- 
regarded in  the  later  Maryland  cases. 

So,  in  Mussey  v.  Scott,  7  Cush.  215,  54 
Am.  Dec.  719,  it  was  held  that  a  lease 
which  read  as  if  the  lease  of  C.  D.,  the 
principal,  and  signed,  "A.  B.  for  G.  D. 
(seal),"  was  the  principal's  lease. 

And  in  Worrall  v.  Munn,  supra,  II.  h, 
"A.  B.  (L.  S.)  for  C.  D."  waa  held  a  suffi- 
cient signing  as  the  deed  of  C.  D. 

In  Rantin  v.  Robertson,  2  Strobh.  L.  366 
(where  there  were  two  instruments  in  the 
case),  it  was  held  that  a  deed  reading 
**C.  D.,  by  his  attorney,  A.  B.,"  signed, 
"A.  B.  (L.  S.),  agent  of  C.  D.,"  was  the 
principal's  deed. 

And  in  Bobbins  v.  Austin,  42  Hun,  469, 
see  supra,  II.  h,  a  deed  nurporting  to  be 
A.  B.'s  by  his  attorney,  C.  D.,  siened,  "C. 
D.,  attorney  by  A.  B.,^  was  held  io  be  the 
principal's  deed. 

Contra. 

But  in  Morrison  v.  Bowman,  29  Cal.  837, 
it  was  held  that  a  deed  purporting  to  be 
the  deed  of  C.  D.,  executed  by  A.  B.,  at- 
torney in  fact  of  C.  D.,  is  not  the  deed  of 
C.  D. 

b.  Body  of  deed  not  referring  to  prin^- 

cipal. 

Where  the  body  of  the  deed  does  not 
refer  to  the  principal,  but  the  signature 
does  refer  to  one,  it  has  been  held  that  in 
such  case  the  signature  "A.  B.,  agent  for 
C.  D.,"  will  not  bind  C.  D.  Dawson  v. 
Cotton,  26  Ala.  591  (note  under  seal) ; 
Dean  v.  Roesler,  1  Hilt.  420;  Rhine  v.  Rob- 
inson, 27  Pa.  31.  Substantially  the  same 
has  been  held  in  the  following  cases:  Per- 
sons V.  McDonald,  60  Neb.  452,  83  N.  W. 
672  (A.  B.,  attorney  for  CD.);  Skinner  v. 
Gunn,  9  Port.  (Ala.)  305  (A.  B.,  attorney 
for  C.  D.) ;  Copeland  v.  Mercantile  Ins. 
Co.  6  Pick.  198  (A.  B.,  attorney  to  C.  D.). 

Contra,  Martin  v.  Dortch,  1  Stew.  (Ala.) 
479  (A.  B.  for  C.  D.)  (but  see  infra,  II.  b]  *, 
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is   shown   in   the   record   before   ns  would 
have  been  sufficient. 

But  it  is  said  that  plaintiff,  by  his  acts 
and  conduct  after  discovering  the  fraud 
and  deception,  waived  his  right  to  rescind. 
It  is  true  that  after  discovering  the  decep- 
tion and  fraud  which  had  been  practised 
upon  him  plaintiff,  who  had  been  a  farmer 
all  his  life,  did  not  act  with  the  prompt- 
ness that  would  have  been  shown  by  men 
of  experience  in  the  business  world.  He 
may  have  been  more  trustful  than  a  shrewd- 
er man  would  have  been,  but  in  a  court 
of  equity  cupidity  is  not  a  good  offset 
against  stupidity.  We  hold  that  the  evi- 
dence was  sufficient  to  sustain  the  decree; 
that  actual  fraud  on  the  part  of  defendants 
and   damage  to   plaintiff  are   shown;    and 


that  plaintiff^s  acts,  aftor  discovering  the 
fraud,  were  not,  under  the  circumstances 
shown,  sufficient  to  cpnstitute  a  w'aiver  of 
his  right  to  maintain  this  suit. 

Was  the  settlement  pleaded  in  defend- 
ants' answer  proven?  We  think  not. 
While  it  is  sworn  to  by  one  of  the  de- 
fendants and  one  of  the  employees  in  their 
office,  and  by  the  witness  Wilson  who  we 
think  was  successfully  (impeached),  the 
circumstances  surrounding  the  transaction 
and  the  execution  of  the  so-called  settle- 
ment agreement.  Exhibit  3,  the  inclusion 
therein  of  the  adjustment  of  the  matters 
in  controversy  between  defendants  and 
plaintiff's  brother,  together  with  the  fact 
that  the  $400  note  which  defendants' 
witnesses   say   was   produced  from   defend- 


Kennerly  v.  Weed,  1  Mo.  672    (A.  B.  for 
C.  D.). 

o.  Ifeeds  reading   (front)  A,  B.,  attorn 
ney  for  C.  D.,  etc. 

Where  the  instrument  reads  (from)  A. 
B.,  attorney  or  attorney  in  fact  for  C.  D.,  or 
agent  for  C.  D.,  and  is  signed,  "A.  B.,  at- 
torney for  C.  D."  or  "A.  B.,  attorney 
in  fact  for  C.  D.,"  or  "A.  B.,  agent 
for  C.  D.,"  it  has  been  held  to  be  not  the 
principal's  deed.  Jones  v.  Morris,  61  Ala. 
518;  Fisher  v.  Salmon,  1  Cal.  413,  54  Am. 
Dec.  297  (see  also  2  Cal.  138,  56  Am.  Dec. 
322);  Echols  v.  Cheney,  28  Cal.  167;  Far- 
mers V.  Respass,  5  T.  B.  Mon.  562  (approved 
in  Taul  v.  Winn,  5  J.  J.  Marsh.  437;  see 
also  other  Kentucky  cases  cited  supra,  II. 
c) ;  Harper  v.  Hampton,  1  Harr.  &  J.  622 
(approved  in  Wanamaker  v.  Bowes,  36  Md. 
42):  Peck  v.  Gardner,  9  Hun,  704;  Oliver 
v.  bix,  21  N.  C.  (1  Dev.  &  B.  Eq.)  158; 
Cadell  ▼.  Allen,  90  N.  C.  542,  6  S.  E.  399 ; 
Rogerson  v.  Liggett,  145  N.  C.  7,  58  S.  E. 
596  (holding  the  instrument  good  in 
equity)  ;   Welsh  v.  Parish,  1  Hill,  L.  155. 

The  same  was  apparently  held  in  Gilles- 
pie V.  Hollingsworth,  169  Ala.  602,  53  So. 
987,  where  the  exact  form  of  the  body  of  the 
instrument  is  not  given  in  the  report. 

See  also  Frontin  v.  Small,  supra,  II.  1, 
where  the  form  of  signature  is  not  given. 

In  Rantin  v.  Robertson,  2  Strobh.  L.  366 
(where  there  were  two  instruments  in  the 
case),  a  contract  reading,  "A.  B.,  agent  of 
C.  D.,"  "the  parties  binding  themselves 
each  unto  the  other,"  and  signed  "A.  B. 
(L.  S.),  agent  of  C.  D.,"  was  held  to  be  not 
the  principal's  deed,  but  the  agent's. 

In  Holmes  v.  Carman,  Freem.  Ch.  (Miss.) 
408,  where  A.  and  others  made  a  power  of 
attorney  to  H.  to  convey  land  or  to  ap- 
point some  other  person  to  convey  it,  H. 
gave  power  of  attorney  to  R.  to  sell  and 
convey  the  land,  who  did  so,  executing  the 
deed  in  the  name  of  himself  as  attorney  in 
fact  of  the  actual  owners,  the  exact  form 
of  the  instrument  not  appearing,  and  it 
was  held  that  this  was  not  the  owners' 
deed,  but  equity  might  enforce  it  as  a  con- 
tract in  a  proper  case. 
41  L,R.A.(N.S.) 


Contra. 

But,  on  the  contrary,  instruments  of  this 
kind  have  been  held  to  be  the  deeds  of  the 
principals  in  the  following  cases:  Martin 
V.  Dortch,  1  Stew.  (Ala.)  479  (but  see 
supra,  II.  b) ;  Mulford  v.  Rowiand,  45 
Colo.  172,  100  Pac.  603;  Shuetz  v.  Bailey, 
40  Mo.  69  (obiter);  Hale  v.  Wood,  10 
N.  H.  470;  Jones  v.  Carter,  4  Hen.  &  M. 
184;  Eckhart  v.  Reidel,  16  Tex.  63.  See 
also,  to  substantially  the  same  effect,  Hunt- 
er ▼.  Miller,  supra,  II.  c;  Hubbard  v. 
Swofford  Co.  supra,  II.  g;  and  Varnum  v. 
Evans,  supra,  II.  j. 

A  deed  wherein  the  attorney  describes 
himself  as  party  of  the  first  part,  recites 
the  power  of  attorney,  and  signs  himself  as 
attorney  in  fact  for  his  principal,  has  been 
held  in  Colorado  sufficient  to  convey  the 
title  of  the  principal  where  the  attorney 
has  no  interest  in  the  property.  Mulford 
v.  Rowland,  45  Colo.  172,  100  Pac.  603, 
citing  Donovan  v.  Welch,  11  N.  D.  113,  90 
N.  W.  262. 

In  Hale  v.  Woods,  10  N.  H.  470,  34  Am. 
Dec.  176,  where  a  deed,  "I,  A.  B.,  as  well 
for  myself  as  attorney  for  C.  D.,  doth  for 
myself  and  the  said  C.  D.  remise,"  etc, 
the  interest  of  each  of  them,  "and  we,  the 
said  A.  B.  and  C.  D.,  do,  etc.,  covenant, 
etc.,  in  witness  whereof  we,  the  said  A.  B., 
for  himself  and  as  attorney  aforesaid,  have 
hereunto  set  our  hands  and  seals."  A.  B. 
and  A.  B.  "attorney  for  C.  D.  being  duly  au- 
thorized as  appears  of  record,"  with  seals 
affixed  to  each  signature,  was  held  to  pass 
the  title  of  both  A.  B.  and  C.  D. 

In  Donovan  v.  Welch,  11  N.  D.  113,  90 
N.  W.  262,  a  deed  between  A.  B.,  attorney 
in  fact  for  C.  D.,  party  of  the  first  part, 
contained  a  covenant  by  the  said  A.  B.,  at- 
torney in  fact  for  C.  D.,  party  of  the  first 
part,  for  himself,  his  heirs,  etc.  The  sig- 
nature was  A.  B.,  attorney  in  fact  for  C. 
D.  The  acknowledgment  stated  that  be- 
fore the  officer  personally  appeared  A.  B., 
attorney  in  fact  for  C.  D.,  "to  me  well 
known  to  be  the  identical  person  described 
in,  and  who  executed,  the  foregoing  instru- 
ment,  and  he   acknowledged  that  he  exe- 
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ants'  safe  and  placed  upon  the  table  be- 
fore plaintiff  and  defendants  at  the  time 
of  the  execution  of  the  agreement,  was  not 
delivered  to  plaintiff,  but  was  retained  by 
defendants  and  found  in  their  possession 
at  the  time  of  the  trial,  all  so  strongly 
corroborate  the  testimony  of  plaintiff  that 
the  district  court  was  justified  in  discredit- 
ing defendants'  witnesses  and  finding  for 
the  plaintiff  upon  that  point. 

We  do  not  deem  it  necessary  to  refer  to 
or  discuss  any  of  the  authorities  cited. 
There  is  no  question  of  law  involved  in  this 
Buit  which  is  not  perfectly  familiar  to  every 
member  of  the  profession.  We  think  coun- 
sel for  plaintiff  is  warranted  in  his  con- 
tention   that,    when    defendants    undertook 


to  represent  plaintiff  in  the  sale  of  his 
equity  in  the  Lancaster  county  farm,  a 
fiduciary  relation  was  created  between 
them;  and  that  the  rules  of  law  requiring 
a  full  disclosure  by  and  the  utmost  good 
faith  on  the  part  of  an  agent  in  dealing 
with  his  principal  apply;  and  that  de- 
fendants having  themselves  merged  the  deal 
as  to  the  first  quarter  section  into  their 
subsequent  dealings  with  plaintiff  as  his 
agent,  the  whole  transaction  from  start  to 
finish  should  be  treated  as  one.  There  is 
no  theory  of  law  or  in  equity  that  will 
warrant  our  disturbing  the  righteous  judg- 
ment entered  by  the  district  court. 

The  judgment  is  therefore  in  all  things 
affirmed. 


cuted  the  same  freely  and  voluntarily  for 
the  uses  and  purposes  therein  expressed." 
It  was  held  that  this  was  the  deed  of  the 
principal.  The  court,  while  considering 
that  the  deed  was  the  deed  of  the  prin- 
cipal under  the  rule  as  to  sealed  instru- 
ments, nevertheless  went  on  to  say  that  in 
North  Dakota,  under  the  statute,  "  'all  dis- 
tinctions between  sealed  and  unsealed  in- 
struments are  abolished'  (Rev.  Codes,  § 
3892 ) ,  and  *any  instrument  within  the  scope 
of  his  authority  by  which  an  agent  in- 
tends to  bind  his  principal  does  bind  him, 
if  such  intent  is  plainly  inferable  from  the 
instrument  itself    (Id.  §  4339)." 

In  the  obscurely  reported  case  of  Dem- 
ing  V.  Bullitt,  1  Blackf.  241,  the  court  was 
of  the  opinion  that  where  A.  B.,  as  agent  for 
C.  D.,  legally  authorized,  bound  his  prin- 
cipal for  the  performance  of  his  contract, 
and  as  his  agent  sealed  it,  adding  imme- 
diately after  the  seal  the  words,  *'agent 
for  C.  D.,  etc.,"  this  was  the  deed  of  C.  D.j 
but  it  seems  probable  that  this  was  obiter. 

Where,  in  the  body  of  a  lease,  the  party 
of  the  first  part  was  described  as  A.  B., 
agent  of  C.  D.,  guardian,  and  the  lease  was 
signed  "A.  B.,  agent  of  C.  D.,"  the  court 
said:  "It  is  also  true  that  mere  descrip- 
tive words  are  regarded  as  simply  describ- 
ing the  person.  Jackson  School  Tp.  v. 
Farlow,  75  Ind.  318,  see  auth.  cited,  p.  123. 
This  doctrine  applies  to  leases  as  well  as 
to  other  instruments.  Wood,  Landlord  and 
Tenant,  203.  The  rule  is  firmly  engrafted 
in  our  law,  but  it  is  not  easy  to  find  any 
real  ground  for  it  in  this  country,  where 
there  are  no  titles  designating  rank  or 
condition  in  life.  In  England  there  was 
reason  for  the  rule;  here  there  is  none.  The 
better  doctrine  would  be  that  the  words 
annexed  to  the  name  may  be  explained  by 
extrinsic  evidence;  but  the  rule  has  been 
too  long  and  too  firmly  settled  to  be  shaken 
now.  While  accepting  the  general  rule  to 
be  that  stated,  the  American  authorities 
agree  that,  if  the  contract  itself  shows  that 
the  words  were  not  used  as  merely  de- 
scriptive of  the  person,  they  will  not  be  so 
regarded,  but  will  be  assigned  their  real 
meaning.  In  the  instrument  before  us  it 
41  L.R.A.(N.S.) 


clearly  appears  that  Marshall  was  the 
agent  of  the  lessor,  and  acted  as  such,  for 
we  find  this  recited:  'That  the  said 
Marshall,  agent  as  aforesaid,  has  rented 
to  Madison  and  Monroe  Avery.'  There  are 
other  provisions  in  the  instrument  clearly 
showing  that  Marshall  executed  the  lease 
as  the  agent  of  Dougherty,  and  we  have  no 
doubt  that  it  should  be  treated  as  having 
been  executed  by  him,  and  that  the  improp- 
er description  of  the  lessor  in  the  introduc- 
tory clause  of  the  lease  must  be  attributed 
to  the  unskilfulness  of  the  draftsman  of 
the  instrument."  Avery  v.  Dougherty,  102 
Ind.  443,  52  Am.  Rep.  680,  2  N.  E.  123.  It 
does  not  appear  that  the  instrument  was 
sealed. 

Signatures  A.  B.,  "agent,"  A.  B.,  "Attor- 
ney." 

Where  the  instrument  reads  (from)  A. 
B.,  agent  of  C.  D.,  or  A.  B.,  agent  for  C. 
D.,  and  is  signed  simply  "A.  B.,  agent," 
this  has  been  held  to  be  not  the  principal's 
deed.  Stewart  v.  Katz,  30  Md.  334;  Piatt 
V.  Cathell,  3  Denio,  604. 

But  in  McCreary  v.  McCorkle,  —  Tenn. 
— ,  54  8.  W.  53,  it  is  held  that  a  deed  made 
in  the  form  of  A.  B.,  attorney  in  fact  for 
the  heirs  of  C.  D.,  signed,  "A.  B.,  attorney 
in  fact,"  was  a  good  deed  of  the  principal 
under  the  Tennessee  statute  which  provided 
that  ^'instruments  in  relation  to  real  or 
personal  property,  executed  by  an  agent 
or  attorney,  may  be  signed  by  such  agent 
or  attorney  for  his  principal,  or  by  writing 
the  name  of  his  principal  by  him  as  his 
agent  or  attorney,  or  simply  by  writing 
his  own  name* or  his  principal's  name,  if 
the  instrument  on  its  face  shows  the  char- 
acter in  which  it  is  intended  to  be  exe- 
cuted." 

d.  Deeds  reading    (from)    "A,  B,, 

agent/* 

Where  the  body  of  a  lease  reads  simply 
from  "A.  B.,  agent,"  no  principal's  name 
appearing,  and  it  is  signed,  "A.  B.,  agent," 
it  is  not  the  principal's  lease,  Schaefer  v, 
Henkel,  75  N.  Y.  378, 
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A  petition  for  rehearing  having  been  filed 
Fawoett,  J.,  on  May  13,  1912,  handed  down 
the  following  additional  opinion  ( —  Neb. 
— ,  136  H  W.  46) : 

Defenaants  have  filed  a  motion  for  re- 
hearing, or  rather  for  a  modification  of  our 
opinion.  91  Neb.  63,  ante,  805,  135  N.  W. 
368.  We  are  asked  to  modify  the  following 
language  in  our  opinion :  "The  evidence  also 
■hows  that  the  deed  from  H.  E.  Gibson  to 
plaintiff  for  the  Colorado  lands  was  never 
signed  by  Mrs.  Gibson,  but  that  the  name, 
'H.  £.  Gibson,'  was  signed  by  A.  L.  Button, 
who  admitted  upon  cross-examination  that 
be  may  hav^  attempted  to  imitate  the  hand- 
writing of  H.  E.  Gibson  in  making  the 
signature.  The  deed  is  acknowledged  be- 
fore   one    Nellie    Sheehy,    notary    public, 


who  certified  that  'EL  £.  Gibson'  (single), 
personally  appeared  before  her,  and  acknowl- 
edged the  execution  of  the  deed  to  be  'his' 
voluntary  act  and  deed.  Miss  Sheehy  was 
an  employee  of  the  Buttons.  Mr.  Button 
attempts  to  justify  his  action  in  signing 
the  deed  as  was  done  by  testifying  that 
he  had  a  power  of  attorney  from  his  sister, 
H.  E.  Gibson,  authorizing  him  to  sign  her 
name  to  deeds  and  other  instruments,  and 
that  he  supposed  that  it  was  all  right  to 
sign  that  way.  It  is  incredible  that,  after 
transacting  business  as  a  real  estate  dealer 
for  about  twenty  years,  in  seven  states 
and  territories,  with  offices  in  something 
like  fifteen  cities  in  those  states,  he  should 
be  ignorant  of  the  fact  that  his  power  of 
attorney   did   not   give   him   authority   to 


F.  Instruments  signed  with  the  attar^ 
fiey'8  navne  toUHoiut  qualifioation, 

a.  Where  the  body  of  the  instrument 
refers  to  the  principal. 

Instruments  signed  with  the  attorney's 
name  without  qualification  have  been  held 
to  be  not  the  principal's  deed,  although  the 
body  of  the  instrument  referred  to  the  prin- 
cipal. Clarke  v.  Courtney  and  Randall  v. 
Jaques,  infra;  Barger  v.  Miller,  4  Wash. 
C.  C.  280,  Fed.  Cas.  No.  979;  Machesney 
y.  Brown,  infra;  Harms  v.  McCormick, 
132  111.  104,  22  N.  £.511;  ElweU  v.  Shaw, 
16  Mass.  42,  8  Am.  Dec.  126;  Fowler  ▼. 
Shearer,  7  Mass.  14;  Guyon  v.  Lewis,  7 
Wend.  26;  Thurman  v.  Cameron,  24  Wend. 
87;  Townsend  v.  Corning,  23  Wend.  435, 
affirmed  sub  nom,  Townsend  v.  Hubbard,  4 
Hill,  351  (deed  in  part  purporting  to  be 
principal's,  see  supra,  it.  h) ;  Stone  v. 
Wood,  7  Cow.  453,  17  Am.  Dec.  529;  Locke 
▼.  Alexander,  9  N.  C.  (2  Hawks)  155,  11 
Am.  Dec.  750  (see  also  8  N.  C.  [1  Hawks] 
412) ;  Redmond  v.  Coffin,  17  N.  C.  (2  Dev. 
Eq.)  437;  Heffeman  v.  Addams,  7  Watts, 
116  (approved  in  Strohecker  v.  Farmers* 
Bank,  8  Watts,  188);  Bellas  ▼.  Hays,  5 
Serg.  &  R.  427,  9  Am.  Dec.  385  (body  pur- 
porting to  be  deed  of  principal ) ;  Pryor  ▼. 
Coulter,  1  Bail.  L.  517 ;  Martin  ▼.  Flowers, 
8  Leigh,  158  (see  supra,  II.  1) ;  North  v. 
Henneberry,  44  Wis.  306;  Berkeley  v.  Har- 
dy, 8  Dowl.  &  R.  102,  5  Barn,  ft  C.  355,  4 
L.  J.  K.  B.  184,  2  Eng.  Rul.  Cas.  274.  See 
also  Webster  y.  Brown,  2  S.  C.  428,  supra, 
XL  j.  The  same  was  probably  held  in 
Pensonneau  y.  Bleakley,  14  111.  15,  where 
the  body  of  the  deed  is  not  given. 

In  Clarke  y.  Courtney,  5  Pet.  319,  8  L. 
ed.  140,  the  court,  in  holding  that  a  deed 
executed  by  an  attorney  in  his  own  name 
did  not  bind  the  principal,  said :  "The  deed 
is  not  executed  in  the  names  of  Clarke  and 
his  wife,  but  by  the  attorney,  in  his  own 
name.  It  is  not,  then,  the  deed  of  the  prin- 
cipals, but  the  deed  of  the  attorney.  The 
language  is,  1  the  said  Carey  L.  Clarke, 
attorney  as  aforesaid,'  etc.,  'do  hereby  re- 
linquish,' etc.,;  and  the  attesting  clause 
is,  'In  witness  whereof  the  said  Carey  L. 
41  ?..^.A.(^.S.)  ^ 


Clarke,  attorney  as  aforesaid,  has  here- 
unto subscribed  his  hand  and  seal,  this 
26th  day  of  November,  in  the  year  of  our 
Lord  1800.  Carey  L.  Clarke  [L.  S.].'" 
The  principal  was  James  B.  Clarke. 

In  Randall  v.  Jaques,  Fed.  Cas.  No.  11,- 
553,  where  an  attorney  described  himself 
as  agent  for  A.  B.,  but  the  conveyance  and 
covenants  were  in  the  name  of  the  attor- 
ney, and  he  signed  it  by  his  own  name, 
without  the  words  "attorney  in  fact,"  the 
court,  in  holding  that  it  was  only  good  as 
a  contract,  and  not  as  a  conveyance,  said: 
"It  is  necessary  that  the  attorney  shall 
either  sign  the  name  of  the  principal,  with 
a  seal  annexed,  stating  it  to  be  done  as  at- 
torney for  the  principal;  or,  he  may  sign 
his  own  name,  with  a  seal  annexed,  stat- 
ing it  to  be  done  for  the  principal.  In 
eitner  of  these  forms,  the  deed  becomes  the 
deed  of  the  principal,  and  if  everything 
else  be  correct,  it  conveys  the  title  of  the 
principal.  But  if  the  deed  be  signed  and 
sealed  by  the  attorney,  neither  in  the  name 
of  the  principal,  nor  in  his  own  name  as 
attorney  for  the  principal,  it  is  not  the 
deed  of  the  principal." 

Where  an  attorney  in  fact  assigned  a 
patent,  describing  himself  as  p4rty  of  the 
first  part,  mentioning  the  power  of  attor- 
ney and  assigning  his  own  right  and  the 
right  of  the  principal,  stating  that  he  has 
set  his  hand  and  seal,  signing  nis  individual 
name,  this  does  not  assign  a  legal  title 
to  the  patent  (but  it  does  assign  an  equi- 
table title).  Machesney  v.  Brown,  29  Fed. 
145.  Approved  in  Chauche  ▼.  Pare,  21  C. 
C.  A.  329,  44  U.  S.  App.  544,  75  Fed.  283. 

A  lease  describing  the  lessor  as  A.  B., 
for  himself  and  as  agent  of  C.  D.,  E,  F.,  and 
G.  H.,  party  of  the  first  part,  the  covenant 
to  pay  rent  being  with  the  party  of  the 
first  part,  signed,  "A.  B.  (L.  S.),"  is  not 
the  lease  of  C.  D.,  E.  F.,  and  G.  H.  Hanns 
V.  McCormick,  132  HI.  104,  22  N.  K  511. 

Where  the  defendant  executed  a  deed 
stating  that  I,  A.  B.  by  virtue  of  a  vote  of 
certain  proprietors  (naming  them),  au- 
thorizing me  to  give  deeds,  proceeded  to 
convey  the  land  to  R.  S.,  covenanting  in  be- 
half of  the  sftid  proprietor!  to  warrant  and 
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sign  a  deed  in  any  luch  manner."  Coun- 
sel state  that,  while  the  above  is  "prob- 
ably dictum  and  entirely  unnecessary  to 
the  decision  of  the  case,  yet  it  is  now  urged 
upon  the  attention  of  this  court  as  a  rule 
of  law  in  the  brief  of  counsel  in  another 
suit  soon  to  be  presented  at  this  bar." 
This  statement  impels  us  to  consider  and 
definitely  determine  the  question  now. 
Counsel  argue  that,  as  Mr.  Button  had  a 
power  of  attorney  from  H.  £.  Gibson  to 
sign  her  name  to  deeds,  he  had  a  perfect 
right  to  sign  the  deed  in  controversy,  as 
was  done,  and  cite  Devinney  y.  Reynolds, 
1  Watts  &  S.  328,  332,  Forsyth  ▼.  Day,  41 
Me.  382,  and  Berkey  v.  Judd,  22  Minn.  287, 
302,  in  support  of  their  contention.  In 
the   last  sentence   of   the   quotation  from 


our  opinion  above  given  the  word  "execute" 
should  have  been  used  instead  of  the  word 
"sign,"  so  as  to  include  the  acknowledg- 
ment as  well  as  the  signing,  which  the 
quotation  from  the  opinion  shows  was 
what  was  under  consideration.  We  con- 
cede that  the  weight  of  authority  is  to 
the  effect  that,  where  A.  B.  has  a  written 
power  of  attorney  from  C.  D.  to  sign 
deeds  for  the  latter,  he  may  sign  the  deeds 
«C.  D.,"  without  adding  "by  A.  B.,  his 
attorney  in  fact,"  but  he  cannot  complete 
the  execution  of  that  deed  by  an  acknowl- 
edgment which  recites  that  "C.  D."  per- 
sonally appeared  before  the  notary  and 
acknowledged  the  execution  of  the  deed  to 
be  his  voluntary  act.  Such  a  recitation 
would  be   false,   and   a   deed   so   executed 


defend  the  grantee,  etc.,  and  concluding  in 
testimony  that  this  instrument  shall  be 
forever  hereafter  acknowledged  by  said  pro- 
prietors as  their  act  and  deed,  and  be  held 
good  and  valid  by  them,  I,  the  said  A.  B., 
by  virtue  of  the  aforesaid  vote,  do  hereunto 
set  m^  hand  and  seal,  signing  his  name  with 
seal,  it  was  held  that  it  was  the  defendant's 
deed,  and  not  that  of  the  proprietors.  El- 
well  V.  Shaw,  1  Me.  339,  which  was  the  same 
case  or  a  new  trial  of  the  same  case  report- 
ed in  16  Mass.  42,  8  Am.  Dec.  126,  and  the 
court  followed  the  Massachusetts  decision. 

Where  a  lease  ran  between  A.  B.,  agent 
of  C.  D.,  to  R.  and  S.,  signed  and  sealed, 
"A.  B.  (L.  S.),"  not  stating  to  whom  the 
rent  was  reserved,  it  was  held  that  C.  D. 
could  not  maintain  an  action  on  it  for 
rent,  the  court  expressly  not  deciding  what 
would  have  been  its  effect  as  a  covenant 
to  pay  to  a  third  person,  if  the  rent  had 
been  expressly  reserved  and  made  payable 
to  C.  D.  Sheldon  v.  Dunlap,  16  N.  J.  L. 
245. 

In  Locke  ▼.  Alexander,  9  N.  C.  (2 
Hawks)  166,  11  Am.  Dec.  760  (see  also  8 
N.  C.  [1  Hawks.]  412),  a  deed  by  A  and  B., 
stating  that  they  acted  in  their  own  behalf 
and  as  attorneys  for  C.  and  D.  and  £.  and 
F.,  witnessed  that,  as  attorneys  aforesaid, 
they  received  the  consideration  money  and 
ffranted  certain  parcels  of  land  and  all 
&e  estate  and  interest  of  A.  and  B.  as  at- 
torneys aforesaid  therein,  and  the  said  A. 
and  B.,  as  attorneys  aforesaid,  for  them- 
selves and  their  heirs,  etc.,  warranted,  in 
witness  whereof,  the  said  A.  and  B.  "have 
hereunto  set  their  hands  and  seals."  A 
(seal),  6.  (seal).  It  was  held  that  this 
was  not  the  deed  of  the  principals,  nor  was 
it  the  deed  of  the  attorneys,  as  they  stated 
they  had  received  the  consideration  as  at- 
torneys. 

In  Redmond  v.  Coffin,  17  N.  C.  (2  Dev. 
Eq.)  437,  it  was  held  that  a  release  recit- 
ing that  "A.  B.,  agent  and  attorney  in  fact 
for  C.  D.,  by  virtue  of  her  power  investing 
me  with  all  rights,  etc.,  have  remised,"  etc. 
signed  and  sealed  by  A.  B.  without  the 
addition  in  any  way  of  the  name  of  C.  D., 
was  not  C.  D.'s  deed. 
41  L.R.A.(N.S.> 


In  North  v.  Henneberry,  44  Wis.  306, 
it  was  held  that  a  deed  reading  between 
A.  B.,  attorney  in  fact>  and  by  virtue  of 
a  power  of  attorney  from  C.  D.,  of  the  first 
part,  statins  that  the  party  of  the  first  part 
has  granted,  etc.,  and  stating  that  "in 
testimony  whereof  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and 
seal,"  signed  "A.  B.  (L.  8.),"  was  not 
the  principal's  deed. 

See  also  Salem  Nat  Bank  ▼.  White,  159 
111.  136,  42  N.  E.  3}2,  as  holding  or  stating 
the  rule  that  in  order  to  bind  the  prin- 
cipal by  a  deed  made  bv  an  agent,  the  deed 
must  not  be  made  by  the  agent  in  his  own 
name,  but  must  purport  upon  its  face  to 
be  made,  signed*  and  sealed  in  the  name  of 
the  principal. 

Contra. 

On  the  other  hand,  it  has  been  held  that 
deeds  of  this  character  were  the  deeds  of  the 
principal.  Montgomery  v.  Dorion,  7  N.  H. 
475 ;  Hunter  v.  'Ea.atha.m,  —  Tex.  Civ.  App. 
— ,  67  S.  W.  1080. 

So  under  Statute,  Doe  ex  dem.  Tenant  v. 
Roe,  27  Ga.  418. 

In  Montgomery  v.  Dorion,  supra,  a  deed 
purporting  to  be  the  deed  of  A.  B.  and 
others,  ending  "I,  C.  D.,  being  duly  con- 
stituted attorney  for  the  purpose  by  all 
the  foregoing  grantors,  has  hereunto  set 
his  hand  and  seal,"  signed  "C.  D.,"  with 
seal,  was  held  to  be  the  principal's  deed. 

In  Hunter  v.  Eastham,  supra,  it  was  held 
that  a  deed,  "I,  A.  B.,  sell  all  my  right, 
title,  and  interest  in  and  to  the  following 
tract  by  my  right  under  power  of  attor- 
ney from  so  and  so,"  signed,  "A.  B.,"  gives 
a  good  title  from  the  principal. 

In  Neill  v.  Kleiber,  61  Tex.  Civ.  App. 
652,  112  S.  W.  694,  A.  gave  power  of  at- 
torney to  B.  "to  do  with  the  said  land  as 
if  the  same  was  his  own  property,"  who 
made  a  deed  to  C,  stating  that  "we,  A.  ft 
B.,  grant  to  C,  signed  "B.  (L.  S.),"  ac- 
knowledged by  6.  only  as  an  individual,  and 
it  was  held  to  be  the  principal's  deed,  al- 
though it  appeared  that  there  was  pos- 
sibly some  interest  in  the  land  in  the  at- 
torney. 
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would  not  be  good  even  under  the  author- 
ities   cited    by    defendants. 

In  Devinney  v.  Reynolds,  1  Watts  A  S. 
328,  332,  the  deed  recited,  ''Know  ye  that 
Michael  Hollman,  by  William  M'AUister, 
his  lawfully  and  regularly  deputed  attorney 
in  fact,  for  and  in  consideration  of,"  etc.; 
and  concludes:  "In  witness  whereof,  the 
said  Michael  Hollman,  by  bis  attorney 
aforesaid,  hath  hereunto  set  his  hand  and 
seal."  The  deed  was  simply  signed  "Mich- 
ael Hollman  [Seal.]"  The  certificate  of 
acknowledgment  recited:  "Personally  came 
W*illiam  M'Allister,  attorney  as  aforesaid, 
and  acknowledged  the  foregoing  deed  poll 
as  the  act  and  deed  of  the  said  Michael 
Hollman,"  etc.  It  was  in  reference  to 
that  kind  of  an  instrument  that  the  court 


in  the  syllabus  held:  "It  is  not  neces- 
sary to  the  proper  execution  of  a  deed  by 
an  attorney  in  fact  that  he  should  sign 
his  name  to  it.  The  name  of  the  principal 
alone  is  sufficient." 

In  Berkey  v.  Judd,  22  Minn.  287,  302, 
the  opinion  states:  "It  is  recited  in  the 
body  of  the  deed  (Exhibit  C.)  that  it  la 
an  'indenture  between  Albert  H.  Judd'  and 
others  therein  named  as  principals,  'by 
their  attorney  in  fact,  Orange  Walker,  and 
Orange  Walker,  parties  of  the  first  part,' 
and  the  said  Greeley  &  Ludden  of  the  sec- 
ond part.  The  deed  purports  to  be  signed 
and  sealed  by  said  first  parties  as  follows: 
'In  testimony  whereof  the  said  parties 
to  these  presents  have  hereunto  .  .  . 
set  their  hands  and  seals/  etc.     'Albert  H. 


In  Doc  ex  dem.  Tenant  v.  Roe,  supra,  | 
where  it  seems  that  the  deed  appeared  to 
be  made  by  virtue  of  a  power  of  attorney 
from  the  principal,  but  Was  signed  sim- 
ply with  the  agent's  name,  the  court  said: 
"The  objection  to  the  admission  of  the  deed 
was  that  the  name  of  the  attorney,  in- 
stead of  the  name  of  the  principal,  was 
signed  to  it.  There  was,  however,  enougli 
on  the  face  of  the  deed  to  show  that  the  at- 
torney, in  thus  signing  his  own  name,  was 
acting  as  attorney,  a^4  i^^t  as  principal. 
That  being  so,  the  deed  was  unquestionably 
a  good  execution  of  the  power  in  equity. 
And  if  it  was  a  good  execution  of  the  pow- 
er in  equity,  then  it  was,  I  think,  a  good 
execution  of  the  power  at  law,  under  the 
act  of  1820.  Cobb,  464.  That  'act  re- 
lieves all  parties  from  the  necessity  of 
going  into  equity,  in  any  of  the  cases 
which  it  enumerates  (and  they  are  all 
cases  over  which  equity  has  had  given  to 
it  jurisdiction),  'whenever*  they  'shall  con- 
ceive' that  they  can  establish  'their  claim 
without  resorting  to  the  conscience  of  the 
defendant.' " 

b.  Where  the  deed  to   apparently   the 
agent's  individual  deed, 

(And  see  II.  b.) 

Where  the  deed  in  the  agent's  name  in 
its  body  and  signature  is  apparently  the 
deed  of  an  individual,  this  is  held  to  be 
not  the  principal's  deed.  Badger  &  Sil- 
ver Min.  Co.  V.  Drake,  31  C.  C.  A.  378, 
58  U.  S.  App.  129,  88  Fed.  48;  Falls  v. 
Gaither,  9  Port.  (Ala.)  605;  Hackney  v. 
Butts,  41  Ark.  393;  Compton  v.  Cassada, 
32  Ga.  428;  Lennev  v.  Finley,  118  Ga.  718, 
45  S.  E.  593;  Van  Dvke  v.  Van  Dyke,  123 
Ga.  686,  51  S.  E.  582,  3  Ann.  Cas.  978; 
Mears  v.  Morrison,  Breese  (111.)  172; 
Salem  Nat.  Bank  v.  White,  169  HI.  136, 
42  N.  E.  312  (as  holding  or  stating  the 
rule)  ;  Walsh  v.  Murphv,  167  111.  228,  47 
N.  E.  354;  Morgan  v.  Bergen,  3  Neb.  209 
(obiter)  ;  Borcherling  v.  Katz,  37  N.  J. 
Eq.  150;  Wells  v.  Evans,  20  Wend.  251 
(reversed  in  22  Wend.  324,  as  ratification 
might  be  shown)  ;  Briggs  v.  Partridge,  64 
41  L.R.A.(N.S.) 


N.  Y.  357,  21  Am.  Rep.  617  (cited  in  Wil- 
lis V.  Bellamy,  20  Jones  &  8.  373 ) ;  Tuthill  v. 
Wilson,  90  N.  Y.  423;  Farrar  v.  Lee,  10 
App.  Div.  130,  41  N.  Y.  Supp.  672;  Scott 
V.  McAlpin,  4  N.  C.  (Term.  Rep.  155)  7 
Am.  Dec.  703;  Bassett  v.  Hawk,  114  Pa. 
502,  8  Atl.  18.  See  also  Stinchcomb  v. 
Marsh,  supra  II.  k;  Colgan  v.  Philips,  7 
Rich.  L.  359,  supra,  II.  j. 

Where  the  deed  of  the  agent  is  executed 
in  his  own  name,  and  the  principal's  name 
is  not  mentioned  either  in  the  body  of  the 
deed  or  in  the  attestation  of  it,  the  deed 
has  no  operation  against  him.  Hackney  v. 
Butts,  41  Ark.  393. 

In  Mears  v.  Morrison,  Breese  (111.)  172, 
it  was  held  that  the  principal  was  not 
bound  on  an  instrument  executed  by  his 
attorney  in  the  attorney's  own  name,  and 
not  referring  in  any  way  to  the  principal, 
except  that  the  interest  sold  had  apparent- 
ly belonged  to  such  principal. 

"Where  an  instrument  is  under  seal, 
no  person  can  sue  or  be  sued^  to  enforce 
the  covenants  therein  contained,  exoept 
those  who  are  named  as  parties  to  the  in- 
strument, and  who  signed  and  sealed  the 
same."  Henricus  ▼.  Englert,  137  N.  Y. 
488,  33  N.  E.  550,  where  the  obligee  in  a 
bond  was  described  as  agent,  and  it  was 
held  that  his  principal  could  not  recover 
thereon,  there  being  nothing  in  the  bond  to 
indicate  who  the  principal  was.  Cited  in 
Williams  v.  Magee,  76  App.  Div.  612,  78 
N.  Y.  Supp.  650.  See  also  Moore  v.  House, 
64  HI.  162. 

Where  an  agent  as  lessee  apparently  con- 
tracts under  seal  in  his  own  name,  with 
no  intimation  in  the  contract  of  any  other 
person's  interest,  his  principal  will"  not  be 
holden  upon  the  contract,  as  "the  rule  that 
an  undisclosed  principal  shall  stand  liable 
for  the  contract  of  his  agent  has  no  appli- 
cation to  a  contract  under  seal."  Len- 
ney  v.  Finley,  118  Ga.  718,  45  S.  E.  593. 
The  same  was  held  in  Walsh  v.  Murphy, 
167  111.  228,  47  N.  E.  354,  although  the  con- 
tract did  not  require  a  seal. 

In  Compton  v.  Casada,  32  Ga.  428,  where 
a  deed  by  Jones  seems  to  have  contained 
nothing   to    indicate   that   he   sold   other- 
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Judd,  Caroline  Judd,  Asa  Parker,  Geo.  B. 
Judd,  Mary  Ann  M.  Judd,  Hiram  Berkey, 
Georgiana  E.  Walker,  Orange  Walker,' "  To 
the  right  of  the  first  seven  names  there 
was'  drawn  a  single  bracket,  and  written 
opposite  the  bracket  are  the  words,  "By 
their  attorney  in  fact."  The  opinion,  after 
Betting  out  the  signatures  as  above,  states  : 
"As  appears  from  the  certificate  of  ac- 
knowledgment. Walker  personally  acknowl- 
edged the  execution  of  said  deed  by  him- 
self as  'his  individual  act  and  deed,'  and 
also  as  'his  act  and  deed  as  attorney  in 
fact,  as  aforesaid,'  and  'for  and  on  behalf 
of  the  said  Albert  H.  Judd,'  etc.,  'as  their 
true  and  lawful  attorney  in  fact.'  The 
name  of  Orange  Walker  subscribed  to  the 
deed   is   clearly    indicated   by    its   position 


and  seal  as  his  individual  signature  as  one 
of  the  grantors,  and  not  as  an  agent.  So 
far  as  he  is  concerned  as  one  of  the  par- 
ties of  the  first  part  to  the  indenture,  it 
was  properly  and  legally  executed  and  ac- 
knowledged. As  respects  the  execution  of 
a  deed  by  an  attorney  in  fact,  although  it 
is  usual  and  better  for  him  to  sign  the 
name  of  his  principal,  and  to  add  thereto 
his  own  signature,  with  proper  words  indi- 
cating that  the  act  is  done  by  him  as  such 
attorney,  yet  it  is  not  in  all  cases  neces- 
sary that  he  should  so  append  his  own 
name.  When  the  deed  on  its  face  pur- 
ports to  be  the  indenture  of  the  principal, 
made  by  his  attorney  in  fact  therein  desig- 
nated by  name,  it  may  be  properly  ex- 
ecuted by  such  attorney  by  his  subscribing 


wise  than  on  his  own  behalf,  the  court 
said:  "If  it  be  said  that  Jones  had  au- 
thority to  sell,  the  reply  is,  that  he  did 
not  sell  the  lot  as  that  of  Compton's,  nor 
so  convey;  nor  did  he  sell  and  convey  the 
lot  as  Compton's  agent,  but  he  sold  and 
conveyed  the  land  as  his  own.  A  sale  so 
made  by  one,  although  he  might  have  power 
to  sell  for  another,  passes  nothing  but  the 
title  of  himself,  and  not  that  of  his  prin- 
cipal." 

In  Rice  v.  Bush,  16  Colo.  484,  27  Pac. 
720,  it  seems  to  be  held  that  where  the 
principal  is  known,  but  not  named,  the 
person  accepting  the  individual  sealed  con- 
tract of  the  agent  cannot  look  to  the  prin- 
cipal. 

In  Squier  v.  Norris,  1  Lans.  282  (cited 
in  Benham  v.  Emery,  46  Hun,  156),  which 
was  an  ax:tion  for  the  specific  performance 
of  a  contract  for  the  convevance  of  real 
estate  which  had  been  executed  by  the  pro- 
posed vendor  individually,  although  it  was 
claimed  by  the  plaintiff  that  he  was  acting 
as  agent,  the  court  said:  "When  the  con- 
tract is  under  seal  and  entered  into  by  an 
agent,  it  must  appear  from  the  contract 
itself  that  it  purports  to  be  made  by  the 
principal  before  it  can  be  considered  as 
obligatory  upon  the  principal.  We  have 
been  referred  to  several  cases  as  authority 
for  the  doctrine  that  a  subscription  by  the 
agent,  without  a  designation  of  the  prin- 
cipal, is  sufficient.  A  critical  examination 
of  these  cases  establishes  that  to  render 
such  an  execution  of  a  written  contract  for 
the  sale  of  real  estate  valid  and  effectual, 
it  must  appear  from  the  paper  signed  by 
the  agent  that  the  agent  acted  in  that  ca- 
pacity, and  it  must  also  appear  who  the 
principal  was."  The  court  was  considering 
the  question  apparently  with  regard  to  the 
statute  of  frauds. 

Contra. 

In  Rogers  v.  Bracken,  15  Tex.  564,  it  was 
held  that  if  an  attorney  whose  authorized 
power  was  upon  the  record,  made  a  bond 
for  title  in  his  own  name  of  the  land  of  his 
principal,  that  his  principal  would  be 
bound  by  it.  The  court  makes  a  statement 
41  L.R.A.(N.S.; 


to  the  effect  that  it  no  longer  regards  the 
old  distinctions  of  A.  B.  for  C.  D.  or  C.  D. 
for  A.  B.,  and  states  that  there  is  no  dif- 
ference between  law  and  equity  in  the  ad- 
ministration of  remedies  in  their  courts. 

In  Trinity  County  Lumber  Co.  v.  Pinck- 
ard,  4  Tex.  Civ.  App.  671,  23  S.  W.  720, 
the  court,  in  referring  to  an  instrument 
dated  in  1836,  executed  in  Louisiana  by  a 
notary  and  also  signed  by  the  attorney,  pur- 
porting to  be  his  own  deed,  said:  "When 
this  act  was  passed  it  must  be  remembered 
that  neither  in  Texas  nor  in  Louisiana  was 
the  common  law  of  England  in  force;  nor 
was  the  distinction  between  law  and  equity 
which  obtains  in  the  courts  of  England, 
and  most  of  the  states  of  the  Union,  known 
in  either  Louisiana  or  Texas  when  this  act 
was  passed.  The  execution  of  a  power  by 
the  attorney  in  his  own  name  is  at  common 
law  invalid;  but  that  rule  does  not  now  nor 
did  it  obtain  in  this  state  when  the  act  in 
question  was  passed.  Under  the  law  of 
this  state  a  power  may  be  executed  by  the 
attorney  without  reference  to  his  authority. 
Our  law,  in  this  particular,  at  least,  dis- 
penses with  the  technical  requirements  of 
the  common  law;  and  if  the  attorney  has 
the  power  to  convey,  the  conveyance  is  bind- 
ing upon  the  principal,  and  conveys  his 
title,  though  the  conveyance  be  made  with- 
out reference  to  him.  Hough  v.  Hill,  47  Tex. 
148;  Rogers  v.  Bracken,  15  Tex.  564;  Link 
V.  Page,  72  Tex.  592,  10  S.  W.  699." 

Where  a  power  of  attorney  was  recorded 
within  a  week  before  the  deed,  although  exe- 
cuted over  a  year  before,  and  the  deed,  not 
referring  at  all  to  the  power,  simply  con- 
veyed the  right,  title,  and  interest  of  the 
grantor  in  .and  to  the  premises  of  his  prin- 
cipal, not  indicating  that  he  was  principal, 
it  was  held  that  the  intention  was  to  sell 
under  the  power,  and  the  interest  of  the 
principal  passed.  Pool  v.  Foster,  —  Tex. 
Civ.  App.  — ,  49  S.  W.  923. 

VI.  Acknowledgments, 

There  are  comparatively  few  cases  which 
deal  with  the  subject  of  the  form  of  ac- 
knowledgments by  attorneys  in  fact. 
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and  aflSxing  thereto  the  name  and  seal  of 
his  principal  alone.  Devinney  v.  Rey- 
nolds, 1  Watts  A  S.  328;  Forsyth  v.  Day, 
41  Me.  382.  In  this  case  the  deed  purports 
on  its  faoe  to  be  the  indenture  of  the  prin- 
cipals, and  not  that  of  the  agent.  It  fully 
discloses  that  it  was  made  for  them  and 
in  their  name  by  their  attorney  in  fact, 
Orange  Walker,  who  had  full  authority  so 
to  do.  Its  execution  was  properly  acknowl- 
edged by  him  as  such  attorney  in  fact, 
and  for  and  on  behalf  of  his  said  princi- 
pals. The  neglect  to  sign  his  own  name 
to  the  words  'by  their  attorney  in  fact' 
was  a  purely  technical  omission,  devoid 
of  any  legal  effect  whatever."  This  leaves 
only  Forsyth  v.  Day  as  apparently  support- 
ing the  contention  of  defendants*     In  that 


case  Wood  V.  Goodridge,  6  Cush.  117.  52 
Am.  Dec.  771,  is  quoted  from  as  follows: 
"It  should  appear  upon  the  face  of  in- 
struments that  they  were  executed  by  the 
attorney,  and  in  virtue  of  the  authority 
delegated  to  him  for  that  purpose.  It  is 
not  enough  that  the  attorney  in  fact  has 
authority,  but  it  must  appear  by  the  in- 
struments themselves,  which  he  executes^ 
that  he  intends  to  execute  this  authority. 
The  instriunents  should  be  made  by  the  at- 
torney expressly  as  such  attorney;  and 
the  exercise  of  his  delegated  authority 
should  be  distinctly  avowed  upon  the  in- 
struments themselves."  The  writer  of  the 
opinion  then  states:  "No  case,  I  appre- 
hend, can  be  found  in  the  books  which 
will  sustain  the  rule  so  broadly  laid  down 


In  Talbert  y.  Stewart,  39  Cal.  602,  where 
an  attorney  signed  a  deed  "C.  D.,  by  his 
attorney  in  fact,  A.  B.,"  and  the  certificate 
of  acknowledgment  read,  "personally  ap- 
peared before  me  a  notary,  etc.,  C.  D.,  by 
his  attorney  in  fact,  A.  B.,  known  to  me  to 
be  the  person  who  executed,  etc.  [and]  who 
acknowledged  to  me  that  he  signed,  sealed, 
and  delivered  the  same  as  his  voluntary 
act,  etc.,"  it  was  held  that  this  was  a  suffi- 
cient acknowledgment. 

In  Robinson  v.  Mauldin,  11  Ala.  977,  the 
court  said:  "It  is  also  supposed  that  the 
deed  was  acknowledged  by  tne  attorney  in 
his  individual  capacity,  and  not  as  agent, 
and  that  it  is  therefore  insufficient.  Its 
language  is,  Jpersonally  appeared  before  me, 
etc.,  James  H.  Dubose,  attorney  in  fact  for 
Isaiah  Dubose,  and  acknowledged  that  he 
signed,  sealed,  etc.,  the  foregoing  deed  on 
the  day  of  the  date  thereof,  to  the  therein 
named  John  T.  Lomax,'  etc.  The  reason-^ 
able  construction  to  be  put  upon  this  lan- 
guage is  that  he  acknowledged  the  deed  on 
behalf  of  and  as  the  agent  of  his  principal, 
as  otherwise  there  is  no  motive  for  the  re- 
cital of  the  fact  that  he  appears  as  the  at- 
torney of  another  person.  But  when  the 
acknowledgment  is  considered  in  connection 
with  the  deed  to  which  it  refers,  all  doubt  is 
removed,  as  it  relates  to  a  deed  which  was 
executed  by  him  as  the  attorney  in  fact  of 
Isaiah  Dubose.  No  particular  form  of 
words  is  necessary  to  manifest  the  intent. 
It  is  sufficient  if  it  can  be  gathered  that  the 
intention  was  to  act  as  an  attorney,  and 
not  in  his  individual  capacity." 

Where  the  statute  required  a  chattel 
mortgage  to  be  acknowledged  by  the  grantor 
it  was  held,  when  such  a  mortgage,  signed 
personally  by  the  mortgagors,  was  acknowl- 
edged by  their  attorney  in  fact,  that  the 
following  certificate  did  not  comply  with 
the  statute:  "This  mortgage  was  acknowl- 
edged before  me  by  Olive  Mathis,  the  duly 
appointed  attorney  in  fact  for  W.  F.  Ryon 
and  Florence  P.  Ryon,  his  wife,  and  duly 
entered  by  me  this  27th  day  of  May,  1897." 
Pfeiffer  v.  Cressey,  85  111.  App.  111. 

In  Butterfield  v.  Beall,  3  Ind.  203,  a  deed 
by  R.  8.,  attorney  in  fact  for  A.,  B.,  C,  and 
41  L.R.A.(N.S.) 


D.,  parties  of  the  first  part,  stating  that 
said  R.  S.,  party  of  the  first  part,  hath 
granted,  etc.,  and  statins  that  R.  S.,  at- 
torney, hath  set  their  hands  and  seals, 
signed,  "A.  (seal),  B.  (seal),  C.  (seal), 
D.  (seal),  by  R.  S.  (seal),"  "their  attor- 
ney in  fact,"  and  acknowledged  by  R.  S., 
attorney  aforesaid,  to  be  his  voluntary  act 
and  deed,  was  held,  though  with  hesita- 
tion, to  be  a  good  deed  of  the  principals, 
A.  and  C.  (but  not  of  B.  and  D.,  who  were 
married  women,  the  power  of  attorney  be- 
ing insufficient  as  to  them ) . 

In  Sowden  v.  Craig,  26  Iowa,  156,  96  Am. 
Dec.  125,  the  court  was  of  the  opinion  that 
the  following  acknowledgment  by  an  agent 
was  sufficient,  to  wit:  before  the  notary 
came  A.  B.,  agent  for  C.  D.  and  £.  F.,  "who 
are  personally  known  to  be  the  identical 
persons  whose  names  are  affixed  to  the 
foregoing  bill  of  sale  as  grantors,  and  they 
acknowledged  the  same  to  be  their  volun- 
tary act  and  deed." 

In  Munger  v.  Baldridge,  41  Ean.  236,  13 
Am.  St.  Rep.  273,  21  Pac.  169,  the  court, 
while  holding  that  the  question  was  not  at 
issue,  said:  "The  final  objection  is,  that 
the  deed  conveying  the  property  was  not 
legally  acknowledged.  The  challenged  por- 
tion of  the  certificate  reads  as  follows: 
'Came  D.  S.  Munger  and  Julia  P.  Munger, 
his  wife,  by  D.  S.  Munger,  her  a.ttorney  in 
fact,  who  are  personally  known  to  me  to 
be  the  same  persons  who  executed  the  fore- 
going instrument  of  writing,  and  duly  ac- 
knowledged the  execution  of  the  same.'  It 
might  have  been  more  explicit  in  stating 
that  D.  8.  Munger  acknowledged  the  execu- 
tion of  the  deed  for  himself,  and  also  in  his 
representative  capacity  for  his  principal, 
Julia  P.  Munger.  But  as  the  plural  form 
of  expression  is  used,  it  plainly  implies  an 
acknowledgment  in  both  his  individual  and 
representative  capacities,  and  that  in  the 
latter  capacity  he  acknowledged  the  deed  as 
the  act  of  his  principal,  who  was  named  in 
the  certificate." 

In  Bigelow  v.  Livingston,  28  Minn.  57, 
9  N.  W.  31,  the  court  said:  The  certifi- 
cate ...  is,  after  venue:  'Be  it 
known  that  on  this  30th  day  of  June,  A.  D. 
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by  the  learned  judge  in  the  case  of  Wood 
V.  Goodridge."  In  the  case  under  coneid- 
eration  by  the  Maine  court,  the  instrument 
in  controyersy  was  a  promissory  note.  In 
the  latter  part  of  the  opinion  it  is  said: 
"From  these  considerations  it  results  that 
all  the  notes  introduced  in  this  case,  dat- 
ed subsequent  to  the  note  in  suit,  and  all 
other  notes  introduced,  the  existence  of 
which  was  not  proved  to  have  been  known 
to  Daniel  at  or  before  the  inception  of  the 
note  in  suit,  were  not  competent  evidence 
from  which  a  jury  would  be  authorized 
to  infer  original  authority  from  Daniel  to 
Adoniram  to  place  his  name  on  the  note 
in  suit,  and  for  that  specific  purpose  should 
have  been  excluded.  Were  these  same 
notes  competent  evidence  from  which  the 


jury  could  legitimately  infer  the  adop- 
tion or  ratification  of  the  one  in  suitT  The 
ratification  of  an  act  is  equivalent  to  the 
original  grant  of  authority."  The  court 
then  proceeds  to  consider  the  case  upon 
the  theory  of  ratification,  and  finds  that 
the  notes  were  not  competent  evidence 
even  for  that  purpose,  and  a  judgment  for 
plaintiff  upon  the  note  was  reversed.  An 
examination  of  this  case  shows  that  its 
criticism  of  Wood  v.  Goodridge,  supra,  was 
not  only  mere  dioiwn,  but  that  it  has  no 
application  to  an  instrument  which  re- 
quires a  formal  acknowledgment  as  a  part 
of  its  execution.  It  is  no  answer  to  this 
proposition  that  a  deed  as  between  grantor 
and  grantee  is  good  without  any  acknowl- 
edgment.    Such  is  not  the  usual  course  of 


1856,  personally  came  before  me  James  O. 
Gill,  bv  his  attorney  in  fact,  Robert  Whit- 
acre,  the  signer  and  sealer  of  the  foregoing 
deed,  and  acknowledged  the  same  to  be  his 
own  free  act  and  deed.'  The  certificate  is 
not  commendable  in  form,  but  its  evident 
meaning  is  that  Whitacre  appeared  before 
the  acknowledging  officer  as  attorney  in 
fact  for  Gill,  and  acknowledged  that  the 
deed  executed  by  him  as  such  attorney  was 
Gill's  free  act  and  deed.    This  is  sufficient." 

In  McAdow  v.  Black,  6  Mont.  601,  13 
Pac.  377|  where  a  mortgage  was  made  by 
A.  B.  through  and  by  C.  D.,  his  attorney, 
and  the  acknowledgment  stated  that  before 
the  notary  came  A.  B.,  by  C.  D.,  one  of  his 
attorneys  in  fact,  "who  is  personally  known 
to  me  to  be  the  person  described  in  and  who 
executed  the  foregoing  mortgage,  and  who 
acknowledged  to  me  that  he  had  executed 
the  same  freely  and  voluntarily,  for  the 
uses  and  purposes  therein  set  forth,"  it  was 
held  that  this  was  a  proper  acknowledg- 
ment, the  court  citing  as  authority  Talbert 
V.  Stewart,  supra,  stating  that  their  form 
was  the  same  as  the  California  form. 

In  Lowenstein  v.  Flauraud,  11  Hun,  899, 
where  the  form  of  acknowledgment  of  the 

feneral  assignment  in  question  is  not  given, 
he  court  said:  "We  are  of  opinion  that 
the  assignment  having'  been  executed  by 
Eugene  Flauraud  by  his  attorney  in  fact, 
acting  under  a  power  of  attorney  which  had 
been  duly  executed  and  acknowledged  by 
him,  the  acknowledgment  made  by  the  at- 
torney in  fact  was  sufficient  under  the  re- 
quirements of  the  statute.  The  statute  does 
not  say,  in  express  terms,  that  the  assign- 
ment shall  in  all  cases  be  acknowledged  by 
the  assignor  himself,  but  simply  that  it  be 
duly  acknowledged  before  an  oAcer  author- 
ized to  take  acknowledgments  of  deeds ;  and 
it  is  an  established  principle  of  law  that 
where  power  to  execute  a  deed  or  other  in- 
strument is  conferred  upon  an  attorney  in 
fact,  by  an  instrument  duly  acknowledged, 
such  an  attorney  may  perform  every  act 
requisite  to  make  the  instrument  valid  and 
effective  for  the  purpose  for  which  it  is 
made." 

In  Herbert  v.  Wagg,  27  Okla.  674,  117 
41  L.R.A.(N.S.) 


Pac.  209,  where  the  form  is  not  given,  the 
court  said:  "A  noint  is  also  sought  to  be 
made  upon  the  acicnowledgments  to  the  dif- 
ferent deeds  executed  by  Drown  as  attor- 
ney in  fact  for  Wagg.  It  is  insisted  that 
Drown  should  have  acknowledged  them  as 
his  own  act  and  deed  instead  of  the  deed  of 
his  principal.  In  this  counsel  are  in  error, 
the  rule  being  that  the  instrument  should 
be  acknowledged  as  the  deed  of  the  prin- 
cipal, rather  than  that  of  the  agent  who 
acts  for  him." 

So,  in  Peters  v.  Condron,  2  Serg.  &  R. 
80,  it  is  said  that  attorneys  acknowledging 
a  deed  should  acknowledge  it  as  the  deed  of 
their  grantors,  and  not  as  their  own. 

In  Little  V.  Weatherford,  63  Tex.  638, 
where  the  precise  form  of  the  deed  and  ac- 
knowledgment do  not  appear,  the  court 
said:  "The  officer  certifies  that  Lockart 
and  Rucker,  the  agents,  were  personally 
known  to  him,  and  that  each  of  them  ac- 
knowledged the  execution  of  the  deed  as 
agent,  etc.  The  point  of  the  objection  is 
that  the  officer  did  not  certify  that  they 
were  the  individuals  who  signed  the  in- 
strument;" and  it  was  held  that  the  cer- 
tificate was  in  substantial  compliance  with 
the  statute  provision  that  the  officer  is  to 
know  that  the  person  making  the  acknowl- 
edgment "is  the  individual  who  executed 
and  is  described  in  the  instrument." 

In  Moses  v.  Dibrell,  2  Tex.  Civ.  App.  457, 
21  S.  W.  414,  where  the  certificate  stated, 
"Before  me  .  .  .  this  day  came  and  per- 
sonally appeared  N.  R.  May,  agent  and 
attorney  in  fact  for  H.  D.  Moses  and  Aman- 
da Shed,  of  Pike  county,  Georgia,  to  me 
well  known,  formerly  of  the  county  of 
Freestone,  to  me  personally  known,  who 
signed  the  names  of  said  Moses  and  Shed 
as  their  agent  and  attorney  in  fact,  and 
being  by  me  duly  sworn,  signed  and  ac- 
knowledged the  execution  of  the  foregoing 
deed  dated  the  26th  day  of  January,  A.  D. 
1876,  and  delivered  the  same  as  their  bind- 
ing act  and  deed  for  the  purposes  and  con- 
sideration herein  set  forth  and  contained," 
it  was  objected  that  the  certificate  of  the 
clerk  did  not  state  that  he  identified  tne 
person  making  the  acknowledgment  as  the 
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btiBiness,  and  it  will  not  be  contended  that 
plaintiff  in  this  case  could  have  been  re- 
quired to  accept  from  the  defendants  an 
unacknowledged  deed.  It  is  suggested  in 
brief  of  counsel  that  Wood  v.  Goodridge, 
supra,  has  been  practically  overruled  in 
Massachusetts.  They  do  not  cite  any  cases 
to  that  effect,  nor  has  the  writer  been 
able,  after  diligent  search,  with  the  aid  of 
Shephard's  Notes,  to  find  a  later  case  in 
Massachusetts  in  any  manner  overruling 
Wood  V.  Goodridge.  It  has  been  cited  and 
followed  in  a  number  of  cases  upon  other 
points.  The  only  case  which  we  have  been 
able  to  find  which  would  seem  to  even  criti- 
cize it  is  Hunter  v.  Giddings,  97  Mass.  41, 


93  Am.  Dec.  64.  That  suit  was  based  upon 
an  instrument  in  writing  by  which  de- 
fendant agreed  to  cut  and  haul  to  plain- 
tiff's paper  mill  600  cords  of  wood.  In  the 
opinion  it  is  said:  "The  ruling  of  the 
learned  judge  at  the  trial  was  probably 
made  upon  the  authority  of  some  of  the 
expressions  used  in  the  case  of  Wood  v 
Goodridge,  supra.  But,  without  consider- 
ing the  precise  accuracy  of  all  the  obser- 
vations found  in  the  opinion  in  that  case, 
upon  a  point  which  was  not  necessary 
to  its  decision,  we  do  not  think  it  ap- 
plicable to  the  case  at  bar.  The  contract 
upon  which  this  suit  is  brought  was  a  con- 
tract not  under  seal  for  the  sale  of  per- 


person  who  signed  the  deed.  The  court 
said:  "The  certificate  does,  in  our  opin- 
ion, identify  May  as  personally  known  to 
the  oflicer,  and  who  then  signed  the  instru- 
ment and  acknowledged  its  execution,  and 
delivered  the  same  as  the  binding  act  of 
his  principals,  for  the  purposes,  etc.  The 
certificate,  though  not  in  technical  form, 
substantially  states  the  facts  of  a  good 
acknowledgment,  which  authorized  the 
deed's  registration.  Reading  the  whole  cer- 
tificate, we  do  not  think  it  is  difficult, 
as  claimed  by  plaintiffs,  to  determine  who 
appeared  before  the  officer  to  acknowledge 
the  deed,  in  what  capacity,  and  whose  act 
it  was,  and  for  whom." 

In  Ferguson  v.  Ricketts,  —  Tex.  Civ. 
App.  — ,  66  S.  W.  976,  the  court  said:  "The 
instrument  is  signed,  'R.  W.  B.  Martin,  by 
his  attorney  Jonn  S.  Martin,'  but  other- 
wise does  not  mention  that  it  was  executed 
by  John  S.  Martin  as  attorney  for  R.  W. 
B.  Martin.  The  certificate  of  acknowledg- 
ment states:  'Before  me,  the  undersigned 
authority,  this  day  came  R.  W.  B.  Martin, 
by  his  attorney,  Jno.  S.  Martin,  the  grant- 
or, with  whom  I  am  personally  acquainted, 
and  acknowledged  that  he  signed,  sealed, 
and  delivered  the  foregoing  instrument  in 
writing  for  the  purposes  and  considerations 
therein  stated.'  The  objections  were  that 
the  certificate  was  insufficient,  in  that  it 
does  not  show  with  any  certainty  (1) 
whether  R.  W.  B.  Martin  or  John  S.  Mar- 
tin was  the  grantor  in  the  deed;  or  (2) 
whether  the  one  or  the  other  acknowledged 
the  same  or  appeared  before  the  officer,  and 
which  of  them  did  acknowledge  that  he 
signed,  etc.;  or  (3)  that  either  of  them,  or 
which,  in  person  appeared  before  the  offi- 
cer. The  above  objections  are  none  of  them 
well  founded." 

In  Cochran  v.  Linville  Improv.  Co.  127 
N.  C.  386,  37  S.  E.  496,  it  was  held  where 
a  deed  signed  by  two  was  acknowledged  by 
one  of  them  and  also  by  the  same  one  by 
virtue  of  a  power  of  attorney  from  the 
other,  that  if  the  power  of  attorney  was 
regular,  and  authorized  the  attorney  to 
acknowledge  the  deed,  he  might  properly 
acknowledge  it. 

See  also  as  to  form  of  acknowledgment, 
Donovan  v.  Welch,  supra,  IV.  c. 
41  L.R.A.(N.S.) 


VII.  Equitable  relief. 

Where  an  instrument  executed  by  an  au- 
thorized agent  for  his  principal  is  not  the 
deed  of  the  principal  by  reason  of  a  techni- 
cal defect  in  the  form  of  the  execution, 
equity  will,  in  a  proper  case,  require  the 
principal  to  carry  it  out  as  his  contract. 

Randall  v.  Jaques,  Fed.  Cas.  No.  11,563; 
Machesney  v.  Brown,  29  Fed.  145;  Gillespy 
V.  Hollingsworth,  169  Ala.  602,  63  So.  987; 
Banks  v.  Sharp,  6  J.  J.  Marsh.  180;  Gaither 
V.  Slaughter,  1  Dana,  369,  (obiter)  ;  Casey 
V.  Lucas,  2  Bush,  66;  Holmes  v.  Carman, 
Freem.  Ch.  (Miss.)  408;  Rogerson  v.  L^- 
gett,  145  N.  C.  7,  68  S.  E.  696;  Woodbury 
v.  King,  162  N.  C.  676,  68  S.  E.  221  (as 
a  good  executory  contract  to  sell  real  es- 
tate) ;  Rhine  v.  Robinson,  27  Pa.  31; 
Welsh  V.  Usher,  2  Hill,  Eq.  167,  29  Am. 
Dec.  63;  Ramage  v.  Ramage,  27  S.  C.  39, 
2  S.  E.  834;  Martin  v.  Flowers,  8  Leigh, 
168. 

See  also  Wynne  v.  Parke,  infra,  VTII. 

In  Vanada  v.  Hopkins,  1  J.  J.  Marsh.  286, 
19  Am.  Dec.  92,  the  court  said:  "We  have 
not  been  able  to  find  any  adjudged  case 
applicable  to  any  executory  contract  for- 
bidding the  chancellor  to  interpose  to  aid 
a  defective  execution  of  a  power  when  the 
defect  consists  in  the  difference  between 
signing  the  principal's  name  by  his  attorney 
and  signing  the  attorney's  name  for  the 
principal." 

In  Woodbury  v.  King,  152  N.  C.  676,  68 
S.  E.  221,  it  was  held  that  a  deed  by  an 
attorney  in  fact,  signed  simply  with  his 
individual  name,  was  good  as  to  personal 
property,  and  a  good  executory  contract  to 
convey  real  estate. 

Where  an  attorney  wrote  under  a  certain 
instrument,  "I  ratify  the  above  agreement 
as  far  as  my  interest  is  concerned  in  said 
property,"  A.  B.  for  C.  D„  the  court  said 
that  if,  as  a  ratification  by  C.  D.,  "it  is 
insufficient  in  form,  because  of  the  manner 
in  which  the  attorney  has  expressed  his 
agency  in  appending  his  signature  to  the 
instrument,  a  court  of  equity  will  look  be- 
yond the  form  of  the  execution,  and.  having 
ascertained  the  intention  of  the  attorney  in 
signing  the  instrument,  will,  if  possible, 
give  it  the  effect  intended;"  but  there  was 
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Bonal  property.  It  was  not  essential  to 
its  validity  that  it  should  be  in  writing. 
Some  memorandum  in  writing,  signed  by 
the  defendant,  was  originally  requisite  to 
enable  the  plaintiff  to  enforce  it  under 
the  statute  of  frauds;  but  the  contract 
itself  might  have  been  oral.  Upon  such  a 
contract,  if  made  by  the  agent  in  the  name 
of  the  principal,  without  indicating  the 
agency,  the  principal  might  be  held,  if  he 
had  afterward  recognized  and  acted  upon 
it.  Merrifield  v.  Parritt,  11  Cush.  690. 
The  oral  contract  between   the   parties,   if 


the  plaintiff's  signature  was  treated  as  a 
nullity,  would  support  his  action." 

The  authorities  cited  upon  the  question 
of  ratification  or  subsequent  adoption  of 
an  unauthorized  execution  of  a  deed,  and 
as  to  the  proof  required  to  establish  a  lost 
deed,   are  not  in  point. 

We  think  further  discussion  is  unneces- 
sary. To  the  extent  of  substituting  the 
word  "execute"  for  the  word  "sign,"  as 
above  indicated,  our  former  opinion  is 
modified,  but  in  all  other  respects  it  is 
adhered  to,  and  the  motion  overruled. 


evidence  of  the  acceptance  of  the  act  by 
the  principal.  Stark  v.  Starr,  94  U.  S. 
477,  24  L.  ed.  276. 

In  Salmon  v.  Hoffman,  2  Cal.  138,  66  Am. 
Dec.  322,  where  the  attorney  signed  a  deed 
with  his  own  name,  describing  himself  as 
attorney  of  the  heirs  of  A.  B.,  but  had  an 
actual  and  bona  fide  power  from  the  heirs 
to  sell  the  premises,  it  was  held  that  this 
was  a  sufficient  memorandum  in  writing  of 
the  agreement,  and  when  it  was  accom- 
panied by  delivery  of  possession,  equity 
would  enforce  it  against  the  principal  as  a 
contract.  But  this,  it  seems,  was  not 
necessary  to  the  decision. 

In  Gerdes  v.  Moody,  41  Cal.  336,  where  an 
attorney  executed  a  deed  in  his  own  name, 
and  some  time  afterward  indorsed  upon  it 
that  it  was  intended  to  make  the  sale  under 
power  of  attorney,  and  that  he  executed 
the  deed  only  as  attorney,  and  as  such  at- 
torney bound  the  principal  to  the  agree- 
ment, it  was  held  that  equity  would  afford 
relief. 

Where  an  attorney  of  a  husband  and  wife 
executes  the  deed,  "A.  B.,  attorney  in  fact 
for  C.  D."  (the  husband),  it  is  no  deed  of 
the  wife.  Wilkinson  v.  Getty,  13  Iowa, 
167,  81  Am.  Dec.  428,  where  it  seems  to  be 
held  that  equity  would  enforce  it  as  far  as 
the  husband  was  concerned. 

In  Giddens  v.  Byers,  12  Tex.  75,  it  was 
held  that  an  instrument  signed,  "A.  B. 
(L.  S.)  for  C.  D.,"  was  good  in  equity  as 
against  C.  D.  In  that  case  the  court  said: 
"It  appears  surprising  that  in  any  enlight- 
ened system  of  jurisprudence  it  should  have 
ever  been  held  that  the  particular  mode  of 
executing  an  instrument,  under  a  power  of 
attorney,  should  have  the  opposite  effects 
of  binding  or  absolving  the  principal,  or 
making  it  in  the  one  case  the  contract  of  the 
principal,  in  the  other  that  of  the  agent, 
although  on  any  plain,  common-sense  con- 
struction of  the  language  and  acts  of  the 
agent,  it  might  be  manifest  that  he  was 
acting  not  for  himself,  but  for  the  principal, 
and  under  his  authority." 

In  Yerby  v.  Crigsby,  9  Leigh,  387,  where, 
in  an  action  in  equity,  it  appeared  that  an 
attorney  Jiad  executed  a  contract  to  convey 
land  in  his  own  name,  but  showing  therein 
that  he  intended  to  convey  not  only  land 
belonging  to  himself,  but  also  land  belong- 
ing to  his  brother,  being  so  authorized,  it 
was  held  that  the  brother  was  bound  by 
the  agreement,  which  was  held  to  be  good 
41  L.R.A.(N.S.) 


under  the  statute  of  frauds.     Followed  in 
Conaway  v.  Sweeney,  24  W.  Va.  643. 

Till,  Miscellaneous, 

In  Werner  v.  Wheeler,  142  App.  Div.  358, 
127  N.  Y.  Supp.  158,  upon  foreclosure,  the 
premises  were  struck  off  to  the  mortgagee's 
attorney  of  record,  who  assigned  his  bid  to 
A.  B.  as  attorney  in  fact  for  the  mortgagee, 
and  the  referee's  deed  so  read,  and  A.  B.  as 
attorney  in  fact  for  the  mortgagee,  referring 
to  a  recorded  power  of  attorney,  probably 
not  authorizing  the  conveyance  of  real  es- 
tate, conveyed  the  premises.  The  question 
was  probably  not  in  the  case,  but  the  court 
said:  "I  am  of  opinion  .  .  .  that  it 
cannot  be  held  on  this  record  that  the  title 
vested  in  [A.  B.]  individually,  and  passed 
by  his  conveyance  as  attorney  in  fact." 

In  McColgan  v.  Katz,  29  Misc.  136,  60 
N.  Y.  Supp.  291,  the  plaintiff,  being  execu- 
trix under  the  will  of  her  husband,  John 
McColgan,  conducting  her  real  estate  trans- 
actions under  the  style  of  "Estate  of  John 
McColgan,"  executed  a  power  of  attorney  to 
William  P.  O'Connor,  authorizing  him, 
among  other  things,  "to  make,  sign,  and  exe- 
cute any  agreement,  contract,  or  writing  for 
the  hiring,  renting,  leasing,  or  selling  of  any 
part  or  portion  of  the  personal  or  real  prop- 
erty belonging  to  me  individually  or  as  such 
executrix."  O'Connor,  under  this  power  of 
attorney,  made  a  lease  to  the  defendant  read- 
ing as  being  made  between  "William  P. 
O'Connor,  as  agent  for  Est.  John  McColgan, 
as  landlord,  and  Herman  Katz,  as  tenant," 
and  signed  "William  P.  O'Connor,  agent." 
It  was  held  that  this  was  not  the  lease  of 
the  plaintiff,  and  that  she  could  not  recover 
upon  it. 

In  Hill  V.  Conrad,  91  Tex.  341,  43  S.  W. 
789,  where  an  attorney  had  conveyed  the 
property  in  his  own  name,  being  premises 
which  he  had  bought  from  his  principal,  and 
by  virtue  of  which  purchase  he  declared 
himself  to  be  the  owner  of  the  same,  it  was 
held  that  this  would  not  convey  any  land 
of  his  principal,  inasmuch  as  the  deed  it- 
self repudiated  in  effect  any  right  of  his 
principal.  In  that  case,  the  court  said, 
after  reviewing  the  Texas  and  other  cases 
on  the  subject:  "The  rule  which  we  deduce 
from  the  American  authorities  is,  that  a 
trustee  or  donee  of  a  power  may  execute 
the  power  conferred  upon  him  by  an  in- 
strument which  does  not  refer  to  the  power 
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itaelf,  but  in  such  case,  to  make  the  execu- 
tion of  the  power  valid,  it  must  appear  from 
the  instrument  or  from  the  attending  cir- 
cumstances that  the  donee  or  trustee  did 
in  fact  act  under  and  by  virtue  of  the  power 
conferred  upon  him  to  dispose  of  the  prop- 
erty in  question,  and  that  it  was  his  inten- 
tion to  dispose  of  the  property  in  accordance 
with  the  power  so  conferred.  If  from  the 
circumstances  or  the  instrument  executed 
it  be  doubtful  as  to  whether  it  was  the  in- 
tention to  execute  the  power  .possessed  by 
the  grantor,  then  it  will  not  be  held  that 
by  such  act  or  conveyance  that  power  was 
in  fact  executed." 

Where  A.  B.,  a  deputy  sheriff,  signed  a 
deed  "A.  B.  deputy  sheriff,"  the  deed  pur- 
porting to  be  tne  deed  of  such  A.  B.  and 
reciting  his  power  and  capacity,  it  was  held 
that  it  was  not  the  sheriff's  deed,  and  hence 
was  void.    Anderson  v.  Brown,  9  Ohio,  161. 

Where  a  deed  recited  that  it  was  made 
by  A.  B.  for  himself  and  by  virtue  of  a 
power  from  C.  D.,  and  that  in  consideration, 
etc.,  said  A.  B.,  as  attorney  aforesaid  of  the 
said  C.  D.,  granted,  etc.,  and  for  himself 
and  as  attorney  warranted  the  property 
and  covenanted  for  further  assurance,  and 
signed  the  deed  "A.  B.  for  self  and  as  at- 
torney for  C.  D."  it  was  held  that  no  part 
of  the  attorney's  individual  property  passed 
by  the  deed,  inasmuch  as  the  granting 
clause  related  only  to  that  of  which  he 
claimed  to  have  power  of  attorney.  Her- 
bert V.  Pue,  72  Md.  307,  20  Atl.  182,  where 
it  was  not  decided  whether  the  deed  was 
that  of  the  principal. 

In  Baldwin  v.  Goldfrank,  9  Tex.  Civ.  App. 
269,  26  S.  W.  165,  where  a  deed  was  offered, 
executed  by  a  person  as  attorney  for  the 
heirs  of  A.  B.  the  court  held  that  the  pow- 
er not  having  been  in  evidence,  it  might, 
perhaps,  be  presumed  after  thirty  years,  but 
that  the  deed  itself  was  void  under  these 
circumstances,  as  it  did  not  specify  who  the 
heirs  were.* 

The  same  was  held  in  McMaster  t.  Child- 
ress, 10  Tex.  Civ.  App.  92,  30  S.  W.  843. 

But  in  Wynne  v.  Parke,  —  Tex.  Civ.  App. 
— ,  30  S.  W.  62,  an  instrument  executed  as 
attorney  in  fact  for  heirs  was  held  good  in 
equity.    •  

See  Salmon  v.  Hoffman,  supra,  VH. 

In  Williams  v.  Paine,  169  U.  S.  56,  42 
L.  ed.  668,  18  Sup.  Ct.  Rep.  279,  where  one 
under  power  of  attorney  from  a  man  and 
his  wife  executed  a  deed  stating  in  sub- 
stance that  ''I,  A.  B.,  by  virtue  of  the  an- 
nexed power  of  attorney  to  me  from  so  and 
so,  etc.,  have  bargained  and  sold  the  right  and 
estate  of  the  said  so  and  so  in  the  property 
described,  and  I  agree  on  their  behalf  that 
they  will,  as  soon  as  convenient,  execute  a 
proper  deed  of  conveyance  to  the  grantee. 
In  testimony  whereof  I  have  hereunto  set 
my  blind  and  seal,"  and  signed  as  an  indi- 
vidual, it  was  held  by  some  of  the  court 
that  this  instrument,  while  not  a  deed, 
would  convey  an  equitable  title;  but  the 
majority  considered  that  it  was  in  the  na- 
ture of  a  conveyance,  and  so  validated  by 
the  act  of  Congress  of  March  3,  1865,  to 
41  L.R.A.(N.S.) 


quiet  titles  in  favor  of  parties  in  actual  pos- 
session of  lands  situated  in  the  District  of 
Columbia. 

While  without  the  scope  of  this  note, 
reference  may  be  made  to  Van  Ness  ▼. 
Bank  of  United  States,  13  Pet.  17,  10  L. 
ed.  38,  where  a  guardian  ad  litem,  in 
making  a  deed  for  his  ward  by  a  decree 
of  court,  signed  it  "A.  B.,  guardian  for  C. 
D.,"  and  acknowledged  it  to  be  his  act  and 
deed  as  guardian  as  aforesaid,  and  there- 
by the  act  and  deed  of  the  said  C,  the 
court  said:  "It  is  argued  that  it  should 
have  been  signed  'Marcia  Bumes,  by  her 
guardian,  W.  M.  Duncanson,'  and  in  like 
manner  acknowledged  'as  her  act  and  deed.' 
This  is  a  case  where  no  question  arises  as 
to  the  manner  of  executing  an  authority 
given  by  private  persons,  as  to  which  the 
case  of  Clarke  t.  Courtney,  6  Pet.  319, 
349,  360,  8  L.  ed.  140,  161,  162,  may 
justly  apply.  But  is  the  case  where  an  au- 
thority is  to  be  exercised  under  the  de- 
cree of  a  court  of  chancery,  and  therefore, 
where  a  liberal  construction  may  and  ought 
to  prevail.  These  two  forms  of  signature 
and  acknowledgment  mean  precisely  the 
same  thing;  and  as  this  deed  substantially 
conforms  in  the  manner  of  its  execution  to 
the  directions  contained  in  the  decree,  we 
consider  it  to  be  valid  and  effectual  to  con- 
vey the  property  therein  mentioned." 

B.  B.B. 


TBNNBSSEnS  SUPKEMB  OOI7RT. 
SOUTHERN  RAILWAY  COMPANY  et  aL 

T. 

CITY  OF  MEMPHIS. 

(—  Tenn.  — ,  148  S.  W.  662.) 

Bmlnent  domain  ~  authority  to  take 
specified  property  —  class  legislation. 

1.  Statutory  authority  to  take  under  the 
power  of  eminent  domain  a  specified  parcel 
of  property  is  not  unconstitutional  class 
legislation. 

Same  —  right  to  contest  taking. 

2.  A  railroad  company  whose  switch 
yards  are  taken  by  eminent  domain  for  a 
park  cannot  contest  the  taking,  because  the 
property  is  not  needed  or  other  property 
will  answer  as  well. 

Same  —  taking  property  devoted  to  pub- 
lic use. 

3.  The  legislature  may  authorize  the  tak- 
ing of  railroad  switch  yards  for  a  public 
park  under  the  power  of  eminent  domain. 

Note,  ^  Eminent  domain:  tahing  rail- 
road lands  for  excttiMve  municipal 
uses. 

As  indicated  in  the  title,  this  note  is  oon- 
fined  to  cases  where  the  municipal  use  for 
which  the  power  of  eminent  domain  is 
sought  to  be  exercised  would  be,  or  might 
be,  exclusive  of  the  railroad  use.  It  does 
not  include  the  right  of  a  municipality  to 
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Same  —  provision  for  payment  —  fnnds 
in  hands  of  agent. 

4.  That  a  fund  provided  by  a  statute  con- 
ferring the  power  of  eminent  domain  upon 
a  city  is  to  be  placed  in  the  possession  of 
the  park  conmiissioners,  which  shall  expend 
only  a  specified  maximum  amount  for  the 
property,  does  not  render  the  statute  void 
on  the  theory  that  the  city,  although  in- 
vested with  the  power  to  take,  has  no  abil- 
ity to  pay,  since  the  commissioners  will  be 
regarded  as  agents  of  the  city  to  make 
the  payment. 

Same  ~  fixing  maxtmnm  prioe  ~  due 
compensation . 

6.  That  the  legislature  selects  a  particu- 
lar parcel  of  property  to  be  acquired  at  a 
maximum  price  by  a  city  for  park  pur- 
poses does  not  render  the  statute  void  on 
the  theory  that  the  owner  will  not  recover 
adequate  compensation  for  his  property, 
since  the  procedure  being  that  provided  by 
the  statutes  regulating  the  exercise  of  the 
right  of  eminent  domain,  the  title  cannot 
be  acquired  if  the  compensation  is  not  ade- 
quate. 

Same  —  failure  to  provide  time  for  re- 
moval. 

6.  A  statute  providing  for  the  taking  of 
railroad  switch  yards  for  a  park  is  not  in- 
valid for  failure  to  provide  for  their  con- 
tinued use  by  the  railroad  company  while 
establishing  other  yards. 


Statute  —  amendment  —   setting  -  out 
title  ~  specific  authority. 

7.  A  statute  authorizing  a  particular  citv 
to  take  specified  railroad  yards  for  park 
purposes  does  not  amend  a  general  statute 
authorizing  taxing  district  to  acquire 
parks,  so  as  to  come  within  a  constitutional 
prohibition  of  the  amendment  of  a  stat- 
ute without  setting  out  its  title. 

Same  —  passage  ~  amendment  ~  addi- 
tional passage. 

8.  The  substitution  under  the  same  title, 
by  a  committee,  of  another  bill  with  mate- 
rially different  provisions,  for  one  which 
had  passed  the  house  on  two  separate  read- 
ings without  attempting  to  amend  by  sub- 
stitution, does  not  require  compliance  in 
the  changed  form  with  the  requirement 
that  bills  must  be  passed  on  three  readings 
to  become  valid  laws,  but  one  additional 
passage  is  sufficient. 

Damages  ^  eminent  domain  —  talcing 
railroad  yards. 

9.  The  compensation  to  be  allowed  a  rail- 
road company  for  the  taking  of  its  switch 
yards  for  park  purposes  includes  not  only 
the  value  of  the  land  as  land,  but  its  value 
in  connection  with  the  uses  to  which  it  is 
being  devoted,  such  as  the  effect  of  the 
taking  on  the  traffic  of  the  road,  but  dis- 
regards the  cost  of  establishing  other  yards. 
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open  or  extend  a  street  across  railroad 
property  or  right  of  wa^.  (On  that  ques- 
tion, see  note  to  Louisville  k  N.  R.  Go.  v. 
Louisville,  24  L.R.A.(N.S.)  1213.) 

In  the  cases  collected  the  railroads  do 
not  seem  to  have  contested  the  constitu- 
tional right  of  the  legislature  to  take,  or  to 
authorize  the  taking  by  the  municipality 
of,  the  property  in  question  for  the  purpose 
in  question;  but  base  defenses  upon  the 
rule  of  statutory  construction,  applicable 
generally  to  the  appropriation  of  property 
previously  devoted  to  a  public  use,  that  the 
legislature  will  not  be  held  to  have  intend- 
ed a  statutory  delegation  of  the  power  of 
eminent  domain  to  embrace  the  taking  of 
property  already  devoted  to  a  public  use, 
unless  this  intention  appears  'in  express 
terms  or  by  necessary  implication."  Some 
courts,  instead  of  employing  the  phrase, 
"express  terms  or  by  necessary  implica- 
tion," require  that  the  statute  contain  "spe- 
cial" authorization ;  and  this  would  seem  to 
be  the  better  method  of  statement,  sspe- 
cially  where  the  rule  is  applied  (as  in  Ke 
Buffalo,  72  Hun,  422,  25  N.  Y.  Supp.  218)  to 
exclude  from  the  operation  of  the  statute 
lands  previously  devoted  to  a  public  use 
which,  under  the  literal  terms  of  the  stat- 
ute, would  clearly  be  subject  to  appropria- 
tion. 

Whether  the  rule  will  defeat  or  permit 
the  proposed  taking  would  seem  to  re- 
quire a  separate  determination  upon  the 
Earticular  features  of  each  case,  attention 
Bing  primarilv  given  to  the  terras  of  the 
statute  and  the  situation  to  which  they 
are  to  be  applied,  and  the  fact  whether  or 
41  L.R,A,(J^,S,) 


not  the  property  is  devoted  to  distinctive 
railroad  purposes. 

In  Ft.  Wayne  v.  Lake  Shore  &  M.  S.  K. 
Co.  132  Ind.  558,  18  L.R.A.  367,  32  Am.  St. 
Rep.  277,  32  N.  E.  215,  there  is  dictum 
as  follows:  "The  right  to  take  longitudi- 
nally is  quite  different  from  the  right  of 
crossing,  and  is  governed  b^  entirely  differ- 
ent rules.  All  the  authorities  are,  we  be- 
lieve, to  the  effect  that  a  municipal  corpo- 
ration, in  the  absence  of  legislation  express- 
ly or  by  necessary  implication  authorizing 
it,  cannot  take  part  of  the  right  of  way  of 
a  railroad  company  by  the  construction 
of  a  public  street  opened  longitudinally. 
The  decisions  so  holding  rest  upon  the 
ground  that  where  property  is  once  dedi- 
cated to  a  public  use  it  cannot  be  taken 
for  another  and  different  public  use  with- 
out express  authority.  It  is  not  doubted, 
however,  that  the  legislature  may  grant 
such  power." 

So,  it  has  been  held  that  the  genera] 
power  to  "open,  lay  out,  establish,  widen, 
alter,  extend,  vacate,  or  close  streets,  and 
to  appropriate  and  condemn  private  prop- 
erty therefor,"  does  not  empower  a  city 
to  condemn  a  part  of  a  railroad  right  of 
way  for  the  purpose  of  extending  a  street 
longitudinally  thereon,  to  the  exclusion  of 
the  use  thereof  by  the  railroad  company. 
Portland  R.  Light  &  P.  Co.  v.  Portland, 
181  Fed.  632.  In  reply  to  the  disclaimer 
by  counsel  for  the  city  of  any  intention  to 
injure  or  impair  the  use  of  the  proposed 
street  by  the  railroad  company,  tne  court 
said  that,  under  the  condemnation  proceed- 
ings  and  the  description  of  the  property 
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CROSS  PETITIONS  for  writs  of  cer- 
tiorari to  review  a  judgment  of  the 
Court  of  Civil  Appeals  reversing  a  judg- 
ment of  the  Circuit  Court  for  Shelby  Coun- 
ty condemning  property  for  a  public  park 
and  fixing  the  damages.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Ma  lone,  C.  H.  Trim- 
ble, and  Percy  Finlay  for  the  City: 

Chapter  142,  Acta  of  1899,  and  chapter 
141  of  Acts  1909,  are  not  void  as  class  leg- 
islation. 

10  Am.  k  Eng.  Enc.  Law,  2d  ed.  1069; 
Mississippi  &  R.  River  Boom  Co.  y.  Patter- 
son, 98  U.  S.  406,  25  L.  ed.  2Q7;  Lewis, 
Em.  Dom.  3d  ed.  pp.  672,  673;  Illinois  C. 
R.  Co.  V.  Chicago,  141  111.  602,  17  L.R.A 
530,  30  N.  E.  1044;  Shoemaker  v.  United 
States,  147  U.  S.  302,  37  L.  ed.  186,  13 
Sup.  Ct.  Rep.  361 ;  United  States  v.  Gettys- 
burg Electric  R.  Co.  160  U.  S.  683,  684,  40 
L.  ed.  681,  682,  16  Sup.  Ct.  Rep.  427. 

The    constitutional    guaranty    is    merely 


that,  if  property  is  taken,  compensatioa 
must  be  made. 

2  Lewis,  Em.  Dom.  p.  1673,  §  956;  Balti- 
more &  S.  R.  Co.  V.  Nesbit,  10  How.  395, 
13  L.  ed.  469;  Garrison  v.  New  York,  21 
Wall.  196,  22  L.  ed.  612;  Mason  City  & 
Ft.  D.  R.  Co.  v.  Boynton,  85  C.  C.  A.  421, 
158  Fed.  599;  White  v.  Nashville  ft  N.  R. 
Co.  7  Heisk.  641. 

Property  already  devoted  to  a  public  use 
can  be  taken  under  authority  given  by  the 
legislature  for  another  public   use. 

Nashville,  M.  k  S.  Turnp.  Co.  v.  David- 
son County,  106  Tenn.  258,  61  S.  W.  68; 
Woolard  v.  Nashville,  108  Tenn.  353,  67  S. 
W.  801 ;  Mobile  k  O.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  101  Tenn.  62,  41  L.R.A.  403,  46 
S.  W.  571. 

Act  of  1909  was  constitutionally  passed. 

Erwin  v.  State,  116  Tenn.  79,  93  S.  W. 
73;  Williams  v.  State,  6  Lea,  549;  State 
v.  McConnell,  3  Lea,  332;  Brewer  v.  Hunt- 
ingdon, 86  Tenn.  732,  9  S.  W.  166;   SUte 


as  contained  in  the  order  opening  the 
street,  the  property  would  pass  to  the  city, 
and  the  railroad  company  would  have  no 
right  to  use  it  except  by  the  consent  of 
the  municipal  authorities.  The  court  added 
that  it  is  probable  that  under  general  pow- 
ers to  open  streets,  a  city  may  lay  a  street 
along  or  over  the  right  of  way  of  a  street 
railway  company  provided  it  does  not  in- 
terfere with  the  use  of  the  street  by  the 
company. 

In  Bridgeport  v.  New  York  k  N.  H.  R. 
Co.  36  Conn.  255,  4  Am.  Rep.  63,  where 
the  ultimate  question  involved  appears  to 
have  been  the  legality  of  an  assessment 
against'  a  railroad  company  for  benefits 
from  a  street  extension  parallel  to  the  track 
for  which  a  strip  of  the  railroad  right  of 
way  had  been  taken,  the  court  expressed 
the  opinion  that  the  general  power  of  the 
city  to  lay  out  streets  did  not  include  the 
power  to  take  the  strip  in  question,  though 
such  power  might  well  be  presumed  in 
respect  of  laying  highways  across  railroad 
lands. 

So,  the  grant  to  a  municipality  of  the 
power  to  condemn  lands  for  streets  does 
not  empower  it  to  lay  a  public  street  longi- 
tudinally over  land  of  a  railroad  compair 
within  the  lines  of  which  is  a  track  in  use 
for  the  deposit  and  unloading  of  freight, 
the  use  of  the  property  for  street  purposes 
being  nocessarily  exclusive  of  its  continued 
use  for  railroad  purposes.  New  Jersey 
Southern  R.  Co.  v.  Long  Branch,  39  N.  J. 
L.  28.  The  court  in  effect  conceded  that 
under  such  general  power  the  municipality 
mij^ht  extend  a  street  across  a  railroad 
rij?ht  of  wpy;  butf  distinguished  between 
Rueh  a  use  and  use  of  such  a  character  as 
necessarily  required  for  its  enjoyment  the 
exclusive  possession  and  occupation  of  the 
premises  to  the  exclusion  of  its  use  for 
railroad  purposes. 

So,  in  Re  East  161st  Street,  62  Misc.  596, 
41  UK.A.(N.S.) 


102  N.  Y.  Supp.  500  (aflirmed  without 
opinion  in  135  App.  Div.  912,  120  N.  Y. 
Supp.  839,  and  198  N.  Y.  606,  92  N.  E. 
1083),  general  power  to  acquire  land  for 
street  purposes  was  held  not  to  authorize 
the  taking  of  the  fee  of  part  of  a  railroad 
yard  used  for  storing  and  cleaning  cars. 
There  was  a  dissenting  opinion  in  the  ap- 
pellate division,  which  proceeded  upon  the 
ground  that  the  land  was  acquired  by  the 
railroad  company  by  purchase,  and  not 
under  any  proceeding  in  which  it  was  de- 
termined that  it  was  necessary  for  railroad 
purposes,  and  that  it  did  not  appear  that 
it  was  necessary  to  the  transportation  sys- 
tem. This  opinion  apparently  assumes  that 
the  land  in  question  was  merely  used  for 
piling  unused  timber  or  other  material. 

So,  the  easement  acquired  by  an  existing 
street  railway  company  by  grant  from  pri- 
vate owners  to  extend  its  line  through  a 
street  opened  by  them — the  company  hav- 
ing everything  requisite  to  operate  its  cars 
over  the  extension  except  the  consent  of 
the  public  service  commission— cannot  be 
taken  by  a  city  by  condemnation,  in  the 
absence  of  express  legislative  authority. 
Re  Neponsit  Ave.  135  N.  Y.  Supp.  708. 

And  the  general  power  to  "take  and  hold, 
by  purchase  or  otherwise,  any  and  all  such 
real  estate  and  lands  within  said  city  as 
it  may  deem  advisable,"  and  to  "lay  out, 
maintain,  and  improve  the  same  as  a  pub- 
lic park  or  parks,"  does  not  authorize  the 
taking  in  fee  of  lands  already  devoted  to 
public  use  as  part  of  the  actual  location 
of  a  railroad.  Boston  &  A.  R.  Co.  v.  Cam- 
bridge, 166  Mass.  224,  44  N.  E.  140.  In 
reply  to  the  contention  that  by  the  taking 
the  city  has  only  a  conditional  fee,  subject 
to  the  use  of  the  land  for  railroad  purposes, 
and  that  the  city  would  not  interfere  with 
its  use  for  such  purposes,  the  court  said 
that  the  land  was  taken  by  metes  and 
bounds,  without  any  exception,  reservation, 
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ex  rel.  Whitson  v.  Algood,  87  Tenn.  183, 
10  S.  W.  310;  Nelson  v.  Haywood  County, 
91  Tenn.  596,  20  S.  W.  1. 

Mr.  Alfred  P.  Thorn,  with  Mr.  Oarn- 
thCKTS  Ewing,  for  defendants: 

To  authorize  the  taking  of  property  al- 
ready devoted  to  a  public  use  requires  ex- 
press legislative  authority  or  legislative  au- 
thority from  which  this  right  is  unmistak- 
ably implied. 

Memphis  State  Line  R.  Co.  y.  Forset  Hill 
Cemetery  Co.  116  Tenn.  400,  94  S.  W.  69; 
2  Lewis's  Sutherland,  Stat.  Constr.  2d  ed. 
art.  560;  Mills,  Em.  Dom.  arts.  45-47;  1 
Lewis,  Em.  Dom.  2d  ed.  arts.  266,  269,  276; 
15  Cyc.  612-614;  Augusta  v.  Georgia  R.  k 
Bkg.  Co.  98  Ga.  161,  26  S.  E.  499;  Winona 
k  St.  P.  R.  Co.  V.  Watertown,  4  S.  D.  323, 
66  N.  W.  1077;  St.  Paul  Union  Depot  Co. 
V.  St.  Peul,  30  Minn.  359,  16  N.  W.  684; 
Richmond  F.  t  P.  R.  Co.  v.  Johnston,  103 
Va.  456,  49  S.  E.  496;  Ft.  Wayne  v.  Lake 
Shore  &   M.    S.   R.   Co.    132   Ind.   558,    18 


L.RJL  367,  32  Am.  St.  Rep.  277,  32  N.  E. 
215;  Hannibal  v.  Hannibal  &  St.  J.  R.  Co. 
49  Mo.  480;  Brideport  v.  New  York  &  N. 
H.  R.  Co.  36  Conn.  255,  4  Am.  Rep.  63; 
New  Jersey  Southern  R.  Co.  v.  Long  Branch 
39  N.  J.  L.  28;  Boston  &  A.  R.  Co.  v.  Gam- 
bridge,  166  Mass.  224,  44  N.  E.  140;  Subur- 
ban Rapid  Transit  Co.  v.  New  York,  128  N. 
Y.  510,  28  N.  E.  525. 

Unless  there  occurs  to  the  court  some 
reason  why  the  property  of  a  railroad  com- 
pany should  be  singled  out  and  made  sub- 
ject to  condemnation  by  the  city  of  Mem- 
phis for  park  purposes,  at  the  same  time 
that  no  other  property  devoted  to  a  public 
use  could  be  so  taken,  the  act  is  class  leg- 
islation. 

McKinney  y.  Memphis  Alverton  Hotel 
Co.  12  Heisk.  104;  Wally  v.  Kennedy,  2 
Yerg.  564,  24  Am.  Dec.  511;  Jones  y.  Perry, 
10  Yerg.  60,  30  Am.  Dec.  430;  Alexandria 
V.  Dearmon,  2  Sneed,  104;  Memphis  T. 
Fisher,  9  Baxt.  240;  Stratton  Claimants  v. 


or  proviso,  and  that  the  fee  which  would 
vest  in  the  city,  if  the  taking  were  valid, 
was  not  conditional,  but  absolute. 

So,  the  general  power  conferred  upon  a 
municipality  to  take  lands  for  park  pur- 
poses does  not  empower  it  to  take  for  a 
park  approach  land  occupied  by  the  main 
tracks  of  a  railroad  company.  Re  Buffalo, 
72  Hun,  422,  25  N.  Y.  Supp.  218.  In  re- 
ply to  the  disclaimer  of  counsel  for  the 
city  of  any  intention  to  interfere  with  the 
right  to  operate  the  railroad  over  the  lands 
in  question,  the  court  said  that  under  the 
provisions  of  the  act,  if  extended  to  the 
property  in  question,  the  city  or  its  park 
commissioners  would  obtain  the  title  and 
have  the  power  to  prevent  the  company  from 
running  or  operating  its  railroad  over  the 
lands  in  question. 

In  Suburban  Rapid  Transit  Co.  y.  New 
York,  128  N.  Y.  510,  28  N.  E.  525,  the  city 
was  denied  the  power  to  condemn  for  park 
purposes  a  railroad  company's  right  in 
a  strip  included  within  its  route  as  located 
by  the  public  authorities,  the  title  to  which 
it  had  subsequently  acquired  from  private 
owners,  notwithstanding  that  the  strip  was 
included  within  the  boundaries  of  the  park 
as  defined  by  an  act  of  the  legislature  which 
was  passed  after  the  location  of  the  route 
but  before  the  property  had  been  actually 
acquired  for  railroad  purposes.  The  deci- 
sion was  upon  the  ground  that  upon  the 
definite  location  of  the  route  by  the  public 
authorities  the  railroad  company  acquired 
a  vested  franchise,  and  as  the  park  act  did 
not  expressly  confer  upon  the  city  power  to 
take  the  land  in  question  to  the  exclusion 
of  the  company's  right  to  use  thereof,  it 
would  be  assumed  the  legislature  did  not 
deem  the  use  of  the  land  for  railroad  pur- 
poses inconsistent  with  its  use  for  park 
purposes. 

Nor  does  peneral  power  conferred  upon  a  ! 
city  to  take  lands  for  canals  and  other  ' 
41  L,R,A,(N,S,) 


waters  authorize  the  taking  for  that  pur- 
pose of  property  included  in  railroad  yards, 
the  use  of  which  for  canal  purposes  would 
in  effect  supersede  and  render  impossible 
its  continued  use  for  railroad  purposes. 
Re  Buffalo,  68  N.  Y.  167.  The  court  said 
that  it  was  quite  apparent  that  to  continue 
the  use  of  the  property  for  railroad  pur- 
poses, if  the  proposed  canal  were  excavated, 
bridges  must  be  built,  and  that  by  the  law- 
ful exercise  of  the  power  to  take  the  lands 
the  city  would  acquire  a  title  in  fee,  and 
there  was  nothing  in  the  charter  or  pro- 
ceedings securing  or  offering  to  the  railroad 
company  the  right  or  privilege  to  throw 
bridges  over  the  canal,  it  being  conceded 
by  counsel  for  the  city  that  such  right  de- 
pended upon  the  good  will  and  grace  of  the 
municipality. 

But  the  rule  that  property  already  de- 
voted to  railroad  uses  cannot  be  taken  for 
a  municipal  use  which  will  wholly  defeat 
or  supersede  the  former  use,  unless  the 
power  to  do  so  is  given  expressly  or  by 
necessary  implication,  does  not  apply  where 
land,  though  owned  by  a  railroad  company, 
is  not  employed  or  needed  for  the  exercise 
of  its  corporate  franchises.  Cincinnati,  S. 
&  C.  R.  Co.  V.  Belle  Centre,  48  Ohio  St.  273, 
27  N.  E.  464.  It  was  accordingly  held  in 
this  case  that,  under  general  power  to  ac- 
quire land  for  necessary  offices  and  for 
prisons,  "ii  city  might  condemn  part  of  a  lot 
which  was  conveyed  to  a  railroad  company 
for  depot  purposes;  the  depot  building, 
however,  being  125  feet  distant  from  the 
part  of  the  lot  embraced  in  the  condemna- 
tion proceeding,  and  that  part  not  being 
used  or  necessary  for  depot  or  other  rail- 
road purposes. 

So  the  power  conferred  upon  a  municipal- 
ity to  acquire  property  for  wharves  empow- 
ers it  to  condemn  a  wharf  owned  by  a  rail- 
road company  which  has  no  power  itself 
to  condemn  private  property  t^  its  exclu- 
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MorriB  Claimants  (Dibrell  t.  Lanier)  89 
Tenn,  497,  12  L.RJI.  70,  15  S.  W.  87; 
Ragio  T.  State,  86  Tenn.  272,  6  S.  W.  401. 

Eminent  domain  laws  for  the  taking  of 
property  for  the  public  use  must  not  only 
provide  for  just  compensation,  but  the  mode 
and  manner  of  ascertainitig  and  enforcing 
the  same  must  be  plain  and  positive. 

Watauga  Water  Co.  v.  Scott,  111  Tenn. 
321,  76  8.  W.  888;  Memphis  v.  Hastings, 
113  Tenn.  142,  69  L.R.A.  760,  86  S.  W. 
609;  Anderson  T.  Turbeville,  6  Coldw.  150; 
Parker  v.  East  Tennessee,  V.  &  G.  R.  Co. 
13  Lea,  669;  White  v.  Nashville  ft  N.  R.  Co. 
7  Heisk.  518;  Boston  &  L.  R.  Corp.  v.  Sa- 
lem ft  L.  R.  Co.  2  Gray,  37;  Sweet  ▼. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188,  16 
Sup.  Ct.  Rep.  43;  Kennedy  v.  Indianapolis, 
103  U.  S.  599,  603,  26  L.  ed.  550, '652; 
Cherokee  Nation  v.  Southern  Elansas  R. 
Co.  135  U.  S.  641,  34  L.  ed.  295,  10  Sup. 
Ct.  Rep.  965;  Western  U.  Teleg.  Ca  v. 
Pennsylvania  R.  Co.  195  U.  S.  540,  49  L. 
ed.  312,  25  Sup.  Ct.  Rep.  133,  1  Ann.  Cas. 
517;  Chicago  B.  ft  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581;  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.  196  U.  S.  239,  49  L.  ed. 
462,  25  Sup.  Ct.  Rep.  251;  Sage  v.  Brook- 
lyn, 89  N.  Y.  189 ;  Re  New  York,  99  N.  Y. 
571,  2  N.  E.  642;  Curran  v.  Shattuck,  24 
Cal.  427 ;  Ash  v.  Cummings,  60  N.  H.  591 ; 
Snohomish  County  v.  Hayward,  11  Wash. 
429,  39  Pac.  652;  Brunswick  ft  W.  R.  Co. 
V.  Waycross,  94  Ga.  102,  21  S.  E.  145; 
Bloodgood  V.  Mohawk  ft  H.  River  R.  Co. 
18  Wend.  9,  31  Am.  Dec.  313;  Connecticut 
River  R.  Co.  v.  Franklin  County,  127  Mass. 
50,  34  Am.  Rep.  338;  Morton  T.  Comp- 
troller Genera],  4  S.  C.  430;  Re  Lincoln 
Park,  44  Minn.  299,  46  N.  W.  355;  South- 
western R.  Co.  V.  Southern  ft  A.  Teleg.  Co. 
46  Ga.  43,  12  Am.  Rep.  585;  Chicago,  B. 
ft  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  581;  Nor- 
wood V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187;   Union  R.  Co. 


V.  Standard  Wheel  Co.  79  C.  C.  A.  386,  149 
Fed.  698;  Nichols,  Em.  Dom.  art.  261. 

The  substitution  of  one  bill  for  another, 
when  properly  done,  does  not  violate  the 
constitutional  provision. 

Archibald  v.  Clark,  112  Tenn.  532,  82  S. 
W.  810;  Erwin  T.  State,  116  Tenn.  80,  93 
S.  W.  78. 

IiMifldeii,  J.»  delivered  the  opinion  of 
the  court: 

The  city  of  Memphis  instituted  this  suit 
in  the  circuit  court  of  Shelby  county  for 
the  purpose  of  condemning  the  switch  and 
terminal  yards  of  the  Southern  Railway 
Company  located  in  that  city  for  park  pur- 
poses. The  railway  company  demurred  to 
the  petition,  raising  many  questions  upon 
the  demurrer  which  will  be  stated  more 
fully  hereafter  in  this  opinion.  A  jury  of 
view  was  appointed  and  made  report,  to 
which  there  was  exception  by  all  parties, 
and  the  case  afterwards  came  on  for  trial 
in  the  regular  way  before  the  court  and 
jury.  The  trial  judge,  upon  the  motion 
of  the  petitioner  below,  instructed  the  jury 
to  return  a  verdict  for  the  railway  com- 
pany, fixing  the  value  of  the  property 
sought  to  be  taken  at  $392,950.  Upon  this 
directed  verdict,  the  court  adjudged  that 
the  title  and  interest  of  the  railway  com- 
pany should  be  devested  out  of  it  and  its 
mortgagees  upon  the  payment  into  the  of- 
fice of  the  clerk  of  the  court  of  the  sum 
aforesaid.  '  The  railway  company  made  a 
motion  for  a  new  trial,  which  was  over- 
ruled, and  the  case  was  appealed  to  the 
court  of  civil  appeals.  That  court  sus- 
tained certain  assignments  of  error  made 
by  the  railway  company,  and  reversed  and 
remanded  the  case  for  a  new  trial.  All 
parties  filed  petitions  for  writs  of  certiorari, 
which  have  been  granted,  and  the  case  has 
been  docketed  for  argument  and  heard  in 
the  regular  way  in  this  court. 

In  order  to  a  proper  understanding  of 
the  questions  made,  it  is  necessary  to  set 


sive  use  for  wharf  purposes.  Iron  R.  Co.  v. 
Ironton,  19  Ohio  St.  299. 

Nor  is  it  necessary  that  the  statute 
should  in  terms  confer  the  special  power. 
A  necessary  implication  arising  from  the 
language  used  is  sufficient.  Re  New  York, 
135  N.  Y.  253,  31  Am.  St.  Rep.  825,  31  N. 
E.  1043. 

Thus  a  grant  in  terms  of  the  power  to 
condemn  all  wharf  property  in  the  city 
to  which  the  city  has  no  right  or  title,  and 
also  any  rights,  terms,  assignments,  and 
privileges  to  any  wharf  property  in  the 
city  and  not  owned  by  the  city,  carries 
by  necessary  implication  the  power  to  con- 
demn property  of  the  nature  described  even 
when  owned  by  a  railroad  and  used  for  the 
loading  of  freight  or  other  property.  Ibid. 
41  L.R,A.(N.S.) 


So  the  power  conferred  upon  the  sanitary 
district  of  Chicago  to  condemn  "any  and 
all"  real  proper!^  required  for  its  corpo- 
rate purposes,  which  included  the  widening; 
deepening,  and  improving  the  Chicago  river, 
was  held  to  extend  to  property  already  de- 
voted to  railroad  purposes.  The  decision 
seems  to  be  upon  the  ground  that,  in  view 
of  the  location  of  the  river  and  the  fact 
that  it  was  lined  with  railroads,  dodcs,  and 
other  improvements,  the  legislature  must 
be  deemed  to  have  intended  the  power  con- 
ferred to  extend  to  property  already  devoted 
to  public  purposes.  Pittsburgh,  Ft.  W.  ft 
C.  R.  Co.  V.  Sanitary  District,  218  HI.  286, 
2  L.R.A.(N.S.)   226,  75  N.  B.  892. 

£•  K,  A* 


i 


1912. 


SOUTHERN  R.  CO.  v.  MEMPHIS. 


833 


out  at  some  length  the  scheme  of  legisla- 
tion which  it  is  claimed  authorized  the  city 
to  appropriate  the  property  of  the  railway 
company  hy  this  proceeding.  The  author- 
ity averred  in  the  petition  is  chapter  141 
of  Acts  of  1909.  A  statement  of  the  title 
and  an  abbreviation  of  the  body  of  this  act 
are  taken  from  the  brief  of  counsel  for  the 
railway  company  as  follows: 

"Then  came  chapter  141  of  Acts  of  1909, 
entitled:  'An  Act  to  Authorize  the  City 
of  Memphis  to  Issue  Bonds  in  an  Amount 
not  Exceeding  $1,000,000  for  the  Purpose  of 
Acquiring  Property  for  Park  Purposes,  and 
Completing  the  System  of  Parks,  Parkways, 
and  Boulevards  of  the  City  of  Memphis.' 

"The  legislative  council  was,  by  the  first 
section,  authorized  to  issue  bonds,  not  ex- 
ceeding $1,000,000,  'for  the  purpose  of  en- 
abling the  city  of  Memphis,  acting  through 
the  park  commission  thereof,  to  acquire 
the  property  known  as  the  ''Southern  Rail- 
way Company  yards*'  in  Memphis,  Ten- 
nessee, "and  such  other  property  in  the 
vicinity  thereof  as  may  in  the  judgment  of 
the  park  commission  be  necessary  for  park 
or  parkway  purposes,  and  to  complete  the 
park,  parkway,  and  boulevard  system  of 
said  city  of  Memphis." ' 

"Section  2  prescribes  the  form  of  the 
bond,  which   contains  the  following: 

"  'The  full  faith  and  credit  of  said  citv 
of  Memphis  is  hereby  pledged  for  the  pay- 
ment of  the  principal  and  interest  of  this 
bond  as  the  same  respectively  become  due, 
and  for  the  levy  and  collection  of  suffi- 
cient taxes  for  that  purpose.' 
'Section  3  provides: 
'That  said  bonds  shall  be  sold  by  the 
park  commission  of  said  city  of  Memphis 
for  the  best  terms  offered  at  such  times 
and  at  such  amounts  as  the  park  commis- 
sion determines,  provided  that  said  bonds 
shall  not  be  sold  for  less  than  par.' 

"And  also: 

"  'Said  park  commission  shall  have  en- 
tire charge  and  control  of  the  sale  of  said 
bonds,  and  the  mayor  and  city  register 
shall  execute  and  deliver  the  same  when 
called  upon  so  to  do  by  said  park  commis- 
sion.' 

"Section   4   is   as   follows: 

"  'Be  it  further  enacted,  that  the  entire 
proceeds  of  the  sale  of  said  bonds  shall  be 
paid  over  to  the  park  commission,  and 
after  the  payment  of  the  cost  of  printing 
and  all  expenses  of  the  sale  of  said  bonds, 
the  proceeds  of  sale  shall  be  used  as  fol- 
lows: 

"  *1.  Not  more  than  the  sura  of  five  hun- 
dred thousand  ($500,000)  dollars  shall  be 
used  for  the  acquisition,  by  private  negoti- 
ation or  condemnation,  of  the  property  in 
the  city  of  Memphis  known  as  the  "South- 
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em  Railway  Company's  yards,"  and  sucii 
other  property  in  the  vicinity  thereof  as 
in  the  judgment  of  the  park  commission 
may  be  necessary  for  park  purposes,  and 
parkways  and  boulevards  in  connection 
therewith:  Provided,  that  if  said  South- 
ern Railway  Company's  yards  cannot  be 
acquired  on  terms  reasonable  and  proper 
in  the  judgment  of  the  park  commission  of 
said  city  of  Memphis,  bonds  to  the  extent 
of  five  hundred  thousand  ($500,000)  dol- 
lars only  shall  be  issued  hereunder,  and 
the  proceeds  thereof  shall  be  used  as  here- 
inafter provided. 

"  '2.  The  residue  of  the  proceeds  of  sale 
of  said  bonds,  or,  in  the  event  the  said 
Southern  Railway  Company's  yards  can- 
not be  acquired,  as  provided  herein,  then 
the  proceeds  of  sale  of  bonds  in  the  sum  of 
five  hundred  thousand  ($500,000)  dollars 
shall  be  used  in  completing  the  system  of 
parks,  parkways,  and  boulevards  of  the 
city  of  Memphis,  and  shall  be  used  and  ex- 
pended by  said  park  commission  in  such 
manner  as  it  deems  best  for  completing 
and  perfecting  said  system.' 

"Section  5  directs  payment  of  interest 
on  bonds  out  of  taxes  collected  for  park 
purposes. 

"Section  6  authorizes  Memphis  to  pledge 
its  full  faith  and  credit  for  the  bonds,  and 
makes  it  the  duty  of  the  legislative  coun- 
cil to  levy  a  tax  to  pay  bonds  at  ma- 
turity." 

The  specific  objections  made  to  the  va- 
lidity of  the  foregoing  legislation  and  the 
proceeding  under  it  by  which  the  appropri- 
ation of  the  yards  of  the  company  is  sought 
to  be  had  are: 

(1)  It  is  vicious  class  legislation,  and 
is  violative  of  §  8  of  article  1  of  the  Con- 
stitution of  Tennessee,  which  provides  "that 
no  man  shall  be  taken  or  imprisoned,  or 
disseised  of  his  freehold,  liberties,  or  privi- 
leges, or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life, 
liberty,  or  property  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land." 

(2)  Section  8  of  article  1  above  quoted, 
as  well  as  §  21  of  article  2,  and  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  are  violated  by  this  legis- 
lation, for  the  reason  that  a  certain  and 
8ure  method  of  compensation  to  the  rail- 
way company  is  not  provided. 

(3)  The  failure  to  provide  a  certain  and 
adequate  method  of  compensation  likewise 
violates  the  due  process  clause  of  the  Con- 
stitution of  this  state  and  of  the  United 
States. 

(4)  It  violates  §  17  of  article  2,  which 
provides  that  all  acts  which  repeal,  revive, 
or  amend  former  laws  shall  recite  in  their 
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stance  of  the  act  repealed,  revived,  or  t 
amended.  Under  this  assignment,  it  is  in- 
sisted that  chapter  141  of  the  Acts  of  1909 
expressly  amends  chapter  142  of  the  Acts 
of  1899  and  chapter  2  of  the  Acts  of  1879, 
without  reciting  in  its  caption  or  otherwise 
the  title  or  substance  of  the  acts  amended. 

(5)  It  it  insisted  that  it  was  not  con- 
stitutionally passed,  for  the  reason  that  it 
was  not  read  and  passed  on  three  different 
days  in  the  house  of  representatives,  and 
therefore  it  violates  §  18  of  article  2  of 
the  Constitution  of  Tennessee. 

(6)  While  it  it  conceded  that  the  de- 
termination of  the  necessity,  propriety,  and 
expediency  of  appropriating  private  prop- 
erty for  a  public  use  is  with  the  legisla- 
ture, it  is  insisted  that  this  rule  does  not 
apply  to  the  appropriation  of  property  de- 
voted to  a  public  use  in  the  same  broad 
sense  that  it  applies  to  the  appropriation 
of  private  property. 

In  its  answer  the  railway  company  de- 
nied that  the  city  needed  the  land  occu- 
pied by  its  switchyards  and  terminals  for 
park  and  parkway  purposes,  and  averred 
that  the  selection  of  its  yards  for  these 
purposes  was  purely  capricious,  arbitrary, 
and  unreasonable,  and  sought  to  have  this 
issue  submitted  to  the  jury. 

The  assignments  of  error  made  by  the 
city  to  the  action  of  the  court  of  civil 
appeals  in  reversing  the  trial  judge  and  re- 
manding the  case  for  new  trial  will  be 
stated  and  discussed  in  another  part  of 
this  opinion. 

1,  6.  It  is  difficult  to  comprehend  how 
the  legislation  under  consideration  can  be 
deemed  violative  of  any  provision  of  our 
Constitution  or  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States 
as  vicious  class  legislation,  when  the  nature 
of  the  power  of  eminent  domain  and  of  the 
character  of  the  legislative  enactment  are 
considered.  Eminent  domain  is  an  inher- 
ent attribute  of  sovereignty.  It  is  without 
limitation  or  restriction,  except  as  the 
people  have  limited  and  restricted  it  by 
constitutional  inhibitions.  These  are  well 
settled  and  well  defined,  and  it  seems  to  be 
one  subject  about  which  there  is  no  con- 
fusion in  the  cases.  Private  property 
cannot  be  taken  for  private  purposes  at 
all.  This  is  a  power  which  the  sovereign 
does  not  possess  in  a  free  government  like 
ours,  .in  which  sovereignty  is  not  vested  in 
a  ruler,  but  resides  in  the  people.  When 
the  government  was  ordained  and  estab- 
lished, the  people  agreed  among  themselves 
in  a  written  Constitution  that  no  man's 
property  should  be  taken  from  him  and 
given  to  another  for  his  private  use,  either 
with  or  without  compensation.  And  wheth- 
er an  attempted  taking  of  a  citizen's  prop- 
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erty  is  for  a  private  or  a  public  use  it  a 
judicial  question,  confided  by  the  people  to 
their  courts,  to  insure  a  practical  enforce- 
ment of  this  constitutional  guaranty  to 
the  citizen.  But  where  the  taking  it  for 
a  public  use,  the  only  remaining  restric- 
tion on  the  sovereign  power  is  to  pay  the 
fair  and  reasonable  value  of  the  property 
taken,  generally  denominated  "just  com- 
pensation." This  includes  an  adequate  and 
sufficient  procedure  to  be  provided  by  the 
sovereign  to  ascertain  the  fair  value  of 
the  property  to  be  taken,  and  payment  in 
cash,  or  a  good  and  solvent  bond  to  secure 
the  payment,  at  the  time  the  property  it 
taken.  And,  like  the  purpose  of  the  tak* 
ing,  these  are  judicial  questions.  The 
founders  of  the  government  have  not  deemed 
it  wise  to  vest  in  the  same  department  of 
government  the  power  to  take,  and  jointly 
with  it  the  power  to  determine  the  char- 
acter of  the  taking  and  the  justness  of  the 
compensation  to  be  made.  Anderson  v. 
Turbeville,  6  Coldw.  loO;  White  v.  Nash- 
ville t  N.  R.  Co.  7  Heisk.  537;  Ryan  v. 
Louisville  ft  N.  Terminal  Co.  102  Tenn. 
116,  45  L.R.A.  303,  50  S.  W.  744;  Watauga 
Water  Co.  v.  Scott,  111  Tenn.  328,  76  S. 
W.  888;  Memphis  v.  Hastings,  113  Tenn. 
142,  69  L.R.A.  750,  86  S.  W.  609 ;  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S. 
327,  37  L.  ed.  468,  13  Sup.  Ct.  Rep.  622; 
Isom  ▼.  Mississippi  C.  R.  Co.  36  Miss.  300; 
Memphis  State  Line  R.  Co.  v.  Forest  Hill 
Cemetery  Co.  116  Tenn.  400,  94  S.  W.  69. 
But  all  other  incidents  of  the  taking  are 
political  questions,  for  the  determination 
of  the  sovereign,  and  not  judicial  ques- 
tions, for  the  determination  of  the  courts. 
Selecting  the  property  to  be  taken,  as  con- 
tradistinguished from  similar  property  in 
the  same  locality,  determining  its  suitable- 
ness for  the  use  to  which  it  is  proposed  to 
put  it»  as  well  as  deciding  the  quantity 
required,  are  all  political  questions,  whidi 
inhere  in  and  constitute  the  chief  value  of 
the  power  to  take.  This  power  would  be 
a  vain  and  empty  thing,  if  the  owner  could 
contest  the  advisability  of  taking  his  prop- 
erty, rather  than  his  neighbor's,  or  if  he 
could  interpose  as  a  defense  to  the  taking 
that  other  property  could  be  found  which 
would  suit  the  public  purposes  better,  or 
that  he,  the  owner,  was  of  opinion  and 
could  prove  that  the  public  needed  more 
or  less  than  the  quantity  proposed  to  be 
taken.  The  power  to  take  would  be  of 
small  value,  if  the  thing  to  be  taken,  in 
its  quantity,  quality,  and  locality,  could 
be  determined  by  another  and  adverse  in- 
terest. The  authorities  seem  to  be  in  har- 
mony, some  of  which  are:  Anderson  v. 
Turbeville,  6  Coldw.  150;  Shoemaker  v. 
United  States,  147  U.  S,  282,  37  L.  ed.  170, 
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13  Sup.  Ct.  Rep.  361;  Mississippi  &  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  406, 
25  L.  ed.  207;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  S.  668,  40  L.  ed.  576, 
16  Sup.  Ct.  Rep.  427 ;  Kohl  v.  United  States, 
91  U.  S.  367,  23  L.  ed.  449;  United  States 
V.  Fox,  94  U.  S.  320,  24  L.  ed.  192;  10  Am. 
&  Eng.  Enc.  Law,  p.  1069;  Illinois  C.  R. 
Co.  V.  Chicago,  141  III.  602,  17  L.RA.  630, 
30  N.  E.  1044. 

Hence  it  has  been  held  that  a  particular 
property  belonging  to  a  particular  citizen 
can  be  selected  directly  for  the  public  use 
by  legislative  enactment.  Anderson  v.  Tur- 
beville,  6  Coldw.  150;  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13 
Sup.  Ct  Rep.  361;  Memphis  State  Line  R. 
Co.  V.  Forest  Hill  Cemetery  Co.  116  Tenn. 
400,  94  S.  W.  69.  Public  parks  are  for 
the  benefit  of  the  public,  and  property  tak- 
en for  such  uses  falls  within  a  proper  ex- 
ercise of  the  power  of  eminent  domain. 
Memphis  v.  Hastings,  113  Tenn.  142,  69 
L.RJI.  750,  86  S.  W.  609;  Shoemaker  v. 
United  States,  147  U.  S.  282,  37  L.  ed.  170, 
13  Sup.  Ct.  Rep.  361;  United  States  v. 
Gettysburg  Electric  R.  Co.  160  U.  S.  668, 

40  L.  ed.  576,  16  Sup.  Ct.  Rep.  427. 

The  Southern  Railway's  terminals  and 
switch  yards  are  now  devoted  to  a  public 
use,  so  selected  and  set  apart  by  proper 
legislative  authority;  and  it  is  well  settled 
that,  before  such  property  can  be  taken 
for  another  and  inconsistent  public  use, 
there  must  be  express  or  plainly  implied 
legislative  warrant  for  so  doing.  Memphis 
State  Line  R.  Co.  v.  Forest  Hill  Cemetery 
Co.  116  Tenn.  400,  94  S.  W.  69;  1  Lewis, 
Em.  Dom.  arts.  266,  269,  276;  15  Cyc.  612, 
614.  But  the  legislature  must  have  known 
that  all  of  the  property  of  the  Southern 
Railway  Company,  including  its  switch 
yards  in  the  city  of  Memphis,  which  is  em- 
ployed in  commercial  transportation,  is  de- 
voted to  a  public  use  inconsistent  with  the 
use  of  the  same  property  for  a  public  park; 
and  therefore,  when  by  the  act  in  question 
it  authorized  the  city  to  acquire  these 
yards  for  parks,  it  expressly  authorized 
the  taking  for  the  other  and  inconsistent 
use.  So  we  have  a  legislative  selection  of 
this  particular  property,  already  devoted 
to  another  and  inconsistent  public  use,  di- 
rectly made  by  special  enactment,  which 
necessarily  includes  express  authority  to 
take  it  and  devote  it  to  the  other  and  in- 
consistent  use. 

That  such  a  selection  is  not  condemned 
by  §  8  of  article  1,  §  21  of  article  2,  or 
the  14th  Amendment  to  the  Constitution 
of  the  United  States,  follows  naturally 
from  what  has  been  said  heretofore  re- 
specting the  origin,  extent,  and  nature  of 
the   power  of  eminent   domain.     It  exists 
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outside  and   independent  of  the   Constitu- 
tion. 

The  reasons  which  support  such  an  act 
upon  the  part  of  the  sovereign  power  are 
wholly  dissimilar  to  the  reasons  which 
strike  down  arbitrary  selections  and  classi- 
fications as  between  citizens.  It  does  not 
require  a  reason  for  the  selection  of  prop- 
erty for  public  uses  other  than  the  judg- 
ment of  the  sovereign  power  expressed  in 
the  legislative  enactment  which  directs  the 
taking.  A  law  authorizing  a  particular 
person  to  borrow  money  at  a  rate  of  in- 
terest forbidden  by  law  to  all  others,  as  in 
McKinney  v.  Memphis  Overton  Hotel  Co. 
12  Heisk.  104;  a  law  applying  to  a  par- 
ticular class  of  minors  and  the  manage- 
ment of  their  estates,  and  not  to  others, 
as  in  Jones  v.  Perry,  10  Yerg.  60,  30  Am. 
Dec.  430;  a  law  singling  out  a  particular 
sheriff,  and  requiring  a  duty  of  him  under 
penalty  for  failure  to  perform  it,  as  in 
Alexandria  v.  Dearmon,  2  Sneed.  104;  a 
law  providing  that  suits  in  which  the  venue 
has  been  changed  may  be  moved  back  to 
the  courts  where  they  were  instituted  upon 
affidavits  which  could  only  be  made  by 
"unconditional  union  men,"  as  in  Brown  v. 
Haywood,  4  Heisk.  357;  a  law  providing 
that  cities  having  a  certain  population  and 
over  may  sue  without  giving  bond  for  cost, 
as  in  Memphis  v.  Fisher,  9  Baxt.  240;  a 
law  which  deprived  lunatic  intestates  from 
transmitting  their  property  to  their  heirs 
or  distributees,  as  in  Stratton  Claimants 
V.  Morris  Claimants  (Dibrell  v.  Lanier) 
89  Tenn.  497,  12  L.R.A.  70,  16  S.  W.  87;  a 
law  applying  to  counties  of  a  certain  popu- 
lation by  the  census  of  1890,  as  in  Sutton 
V.  State,  96  Tenn.  696,  33  L.R.A.  589,  30 
S.  W.  697;  a  law  which  forbids  a  barber 
to  keep  his  bathroom  open  on  Sunday,  and 
does  not  prohibit  other  owners  of  public 
baths  from  doing  the  same  thing,  as  in 
Ragio  V.  State,  86  Tenn.  272,  6  S,  W.  401; 
a  law  making  it  unlawful  for  a  corpora- 
tion to  discharge  an  employee  for  voting 
or  not  voting  at  an  election,  which  does 
not  apply  to  any  other  citizen,  as  in  State 
V.  Nashville,  C.  k  St.  L.  R.  Co.  124  Tenn. 
1,  135  S.  W.  773;  a  law  which  exempts  the 
city  of  Memphis  from  liability  for  neglect- 
ing its  public  streets,  as  in  Fleming  v. 
Memphis,  —  Tenn.  — ,  —  L.R.A.(N.S.)  — ^ 
148  S.  W.  1057, — are  each  and  all  violative 
of  the  constitutional  provisions  last  above 
referred  to,  and  furnish  typical  examples 
of  the  application  of  those  constitutional 
inhibitions  against  class  legislation.  The 
protection  which  the  organic  law  affords  to 
a  citizen  against  arbitrary  discrimination 
in  favor  of  other  citizens,  or  a  particular 
class  of  citizens  arbitrarily  selected,  is  the 
same  thing  in  the  Constitution  which  for- 
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bids  the  sovereign  power  to  take  the  prop- 
erty  of  the  citizen  for  private  purposes  at 
all,  and  which  affords  the  guaranty  of  the 
equal  protection  of  the  laws.  But  it  is 
obvious  that  the  selection  of  a  particular 
piece  of  property  by  the  sovereign  for  pub- 
lic purposes  falls  within  and  is  governed 
by  an  entirely  different  principle  from  that 
controlling  the  cases  referred  to.  The  pow- 
er to  take  for  public  purposes  necessarily 
includes  the  power  to  select  that  which  is 
to  be  taken. 

2f  3.  As  seen  from  the  foregoing  state- 
ment of  the  case,  chapter  141,  Acts  of 
1909,  authorized  the  city  of  Memphis,  act- 
ing through  the  park  commission  thereof, 
'  ''to  acquire  the  property  of  the  railway 
company  for  park  purposes,"  and  in  the 
fourth  section  it  was  directed  that  the  en- 
tire proceeds  of  the  sale  of  the  bonds  au- 
thorized to  be  issued  for  the  purposes  of 
paying  for  the  railway  company's  yards 
should  be  paid  over  to  the  park  commission, 
and  that  not  more  than  $600,000  of  the 
proceeds  of  the  sale  of  the  bonds  should 
be  used  for  their  acquisition  by  "private 
negotiation  or  condemnation,"  provided 
''that  if  said  Southern  Railway  Company's 
yards  cannot  be  acquired  on  terms  reason- 
able and  proper  in  the  judgment  of  the 
park  commission  of  said  city  of  Memphis, 
bonds  to  the  extent  of  five  hundred  thou- 
sand ($500,000)  dollars  only  shall  be  is- 
sued hereunder,  and  the  proceeds  thereof 
shall  be  used  as  hereinafter  provided." 
From  this  it  is  argued  that  the  power  of 
condemnation  is  vested  in  the  city,  but  the 
authority  and  ability  to  pay  for  the  land 
condemned  is  vested  in  the  park  commis- 
sion only;  that  the  park  commission  has 
no  power  to  condemn,  and  stands  in  rela- 
tion to  the  condemnation  proceedings  as  a 
third  party,  vested  with  full  discretion  to 
refuse  to  take  and  pay  for  the  property 
after  the  city  has  condemned  it;  and  as 
the  city  has  no  funds  available,  except  from 
the  bond  issue  authorized  by  this  act,  it 
is  not  vested  with  both  the  power  to  con- 
demn and  the  ability  to  pay. 

If  this  legislation  were  susceptible  of 
the  construction  placed  upon  it  by  counsel, 
there  would  be  no  difficulty  in  determining 
that  it  is  invalid.  As  was  said  by  this 
court  in  Watauga  Water  Co.  v.  Scott,  111 
Tenn.  321,  76  S.  W.  888:  "Eminent  domain 
laws  for  the  taking  of  property  for  public 
use  must  provide  for  just  compensation, 
and  the  mode  and  manner  of  ascertaining 
and  enforcing  the  same  or  such  laws  will 
be  unconstitutional  and  void."  Memphis 
V.  Hastings,  113  Tenn.  142,  69  L.R.A.  750, 
86  S.  W.  609.  But  the  plain  meaning  of 
this  act  is  that  the  city  of  Memphis  is  au- 
thorized to  invest  not  exceeding  $500,000 
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in  the  acquisition  of  this  property  for  p&rk 
purposes.     As  the  city  is  an  artificial  per- 
son, and  must  act  through  an  agency,  the 
park  commission  is  selected  to  investigate 
the  value  of  the  property  in  mind  and  de- 
termine whether  it  can  be  acquired  for  tlie 
maximum  amount  fixed  by  the  legislature, 
either  by   private  negotiations  or  by  con- 
demnation.    If  the  park  commission,  after 
such   investigation,  should   determine   that 
the  property  sought  to  be  acquired  is  worth 
more  than  the  amount  fixed  as  the  max- 
imum price,   it  would  be  useless   for   the 
city  to  undertake  to  acquire  the  property, 
either  by  private  negotiations  or  by  con- 
demnation.   It  is  not  denied  that  it  is  en- 
tirely competent  for  the  legislature  to  fix 
the  maximum  price  at  which  the  city  will 
be  permitted  to  acquire  the  property  for  a 
park,  and  upon  the  authorities  it  could  not 
be.    Shoemaker  v.  United  States,  147  U.  8. 
282,  37  L.  ed.  170,  13  Sup.  Ct.  Rep.  361; 
United    States   v.    Gettysburg    Electric    R. 
Co.  160  U.  S.  668,  40  L  ed.  576,  16  Sup. 
Ct.  Rep.  427.     Such  determination  by  the 
legislature  is  not  an  attempt  to  fix  a  valu- 
ation of  the  property  that  would  be  bind- 
ing upon  the  owner,  or  a  direction  to  the 
court  or  jury  to  find  the  true  value  within 
the  limit  so  fixed.     It  is  merely  an  expres- 
sion of  the  legislative  judgment  as  to  the 
amount  which  the  city  can  prudently   in- 
vest  in    an   enterprise   of   this   sort.     The 
question    whether    this    contemplated    im- 
provement is  wise  or  unwise  cannot  be  an- 
swered by   the  city  authorities  until  they 
know  the  expense   that   it  involves.     This 
proceeding  was   instituted   by   the   city   of 
Memphis,  and  the  title  and  interest  of  the 
owners  were  decreed   to  be   vested   in   the 
city  only  upon  payment  into  court  by  the 
city  of  the  sum  fixed  as  the  true  valuation 
of  the  property.     This  practical  construc- 
tion placed  upon  the  statute  in  the  court 
below  is  manifestly  its  true  meaning,  and 
is  one  which  does  no  violence  to  any  right 
of  the  property  owner.     The  fact  that  the 
park  commission  has  charge  of  the  sale  of 
the  bonds,  and  that  the  proceeds  to  be  de- 
rived from  their  sale  is  to  be  placed  to  the 
credit  of  the  commission,  is  a  matter  which 
does  not  concern  the  railway  company  un- 
der the  decree  herein.     Before  the  city  can 
take  possession  of  the  property,  and  before 
it  can  require  the  railway  company  to  make 
any  preparation  to  vacate  it,  it  must  eith- 
er pay  the  money  into  the  registry  of  the 
court,   or  execute   a  bond   properly   condi- 
tioned so  to  pay.     The  stage  of  the  pro- 
ceedings  at  which   the  petitioner  can   dis- 
miss its  suit  is  fully  discussed  in  Cunning- 
ham V.  Memphis  R.  Terminal  Co.  —  Tenn. 
— ,  149  S,  W,  103,    With  the  qualifications 
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therein  stated,  the  rights  of  all  parties  are 
properly  safeguarded. 

The  procedure  for  ascertaining  the  value 
of  the  property  sought  to  be  condemned  is 
a  matter  of  legislative  regulation.  2  Lewis, 
Em.  Dom.  p.  1669;  Baltimore  &  S.  R.  Go. 
▼.  Nesbit,  10  How.  395,  13  L.  ed.  469.  The 
act  under  consideration  selects  the  proper- 
ty which  it  is  proposed  to  condemn,  and 
fixes  the  maximum  price  which  the  city 
is  authorized  to  pay.  The  procedure  in  con- 
demnation suits  is  well  established  and 
well  understood  in  this  state,  and  is  clear- 
ly defined  by  our  Code  and  the  decisions 
of  this  court  construing  it.  This  act  was 
passed  with  reference  to  the  established 
mode  of  procedure  in  such  cases  existing 
at  the  time.  The  institution  and  trial  of 
this  case  demonstrates  that  there  was  no 
confusion  in  the  minds  of  counsel  or  the 
court  as  to  what  the  proper  procedure  is. 
If  the  investigation,  according  to  this  pro- 
cedure, develops  that  the  fair  valuation  of 
the  property  of  the  railway  company  does 
not  exceed  $500,000,  the  city  is  authorized 
to  acquire  it.  If,  however,  such  investi- 
gation should  show,  under  the  rules  for  as- 
certaining the  value  hereinafter  to  be  stated, 
that  the  property  is  worth  exceeding  $500,- 
000,  the  power  of  the  city  to  acquire  it 
under  this  act  is  at  an  end.  Under  the 
principles  hereinbefore  stated,  it  is  not  pos- 
sible that  the  city  can  acquire  it  without 
paying  its  fair  and  reasonable  value.  The 
fact  that  the  maximum  price  of  $500,000  is 
placed  upon  the  property  does  not  prevent 
the  railway  company  from  insisting  upon 
and  receiving  just  compensation  for  the 
property   sought  to  be  taken. 

It  is  further  said  that  the  legislative 
scheme  for  taking  the  yards  of  the  rail- 
way company  is  not  due  process  of  law, 
because  it  has  not  provided  a  system  by 
which  it  is  possible  to  deal  with  this  par- 
ticular case,  so  as  to  recognize  and  pre- 
serve the  property  rights  of  the  company, 
in  that  no  provision  is  made  for  the  com- 
pany to  use  its  terminals  pending  the  time 
which  it  would  require  to  procure  addi- 
tional terminals  of  suflicient  facilities  to 
enable  it  to  discharge  its  duty  to  the  pub- 
lic as  a  common  carrier  of  freight.  As 
stated  by  the  Supreme  Court  of  the  Unit- 
ed States  in  A.  Backus,  Jr.  &  Sons  v.  Fort 
Street  Union  Depot  Co.  169  U.  S.  557,  42 
L.  ed.  853,  18  Sup.  Ct.  Rep.  445,  in  de- 
fining what  constitutes  due  process  of  law 
in  such  cases:  ''All .  that  is  essential  is 
that,  in  some  appropriate  way,  before  some 
properly  constituted  tribunal,  inquiry  shall 
be  made  as  to  the  amount  of  compensation ; 
and  when  this  has  been  provided  there  is 
that  due  process  of  law  which  is  required 
by  the  Federal  Constitution." 
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If  the  taking  of  the  company's  yards  dis- 
ables it  from  performing  its  functions,  or 
if  the  value  of  the  remaining  property  is 
impaired,  such  facts  should  enter  into  the 
question  of  the  amount  of  the  compensa- 
tion to  be  awarded.  United  States  v.  Get- 
tysburg Electric  R.  Co.  160  U.  S.  668,  40 
L.  ed.  576,  16  Sup.  Ct.  Rep.  427;  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S. 
312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622. 

4.  It  is  claimed  that  the  act  under  con- 
sideration expressly  amends  chapter  142 
of  the  Acts  of  1899  and  chapter  2  of  the 
Acts  of  1879,  without  reciting  in  its  title 
or  otherwise  the  title  or  substance  of  the 
laws  amended.  The  act  of  1899  author- 
ized taxing  districts  to  acquire  parks,  to 
exercise  power  of  eminent  domain  within 
certain  limits,  to  issue  bonds  not  exceeding 
$250,000  to  pay  for  land  to  be  acquired  for 
parks,  to  levy  a  tax  to  maintain  the  parks, 
to  construct  parkways,  etc.,  and  to  elect 
park  commissioners.  Viewing  this  statute 
with  the  one  under  consideration  as  con- 
strued by  us  in  this  opinion,  it  appears 
quite  plainly  that  the  act  of  1909  is  not 
amendatory  of  the  act  of  1899,  or  any  other 
act.  The  argument  is  that  the  act  of  1909 
shows  upon  its  face  that  the  city  of  Mem- 
phis has  an  incompleted  system  of  parks 
which  was  begun  under  authority  of  the 
act  of  1899,  and  the  act  of  1909  was  passed 
to  enable  the  city  to  complete  the  system. 
Therefore  it  is  concluded  the  act  of  1909 
amends  the  act  of  1899.  The  conclusion 
does  not  follow  the  premise.  The  act  of 
1909  selects  the  property  to  be  taken,  and 
places  a  maximum  price  upon  it,  and  does 
not  interfere  with  the  act  of  1899  in  any 
way.  It  does  not  purport  upon  its  face 
to  amend  the  former  acts,  and  that  of  it- 
self is  sufficient  to  show  that  it  is  not  an 
express  amendment.  If  it  is  an  implied 
amendment,  it  does  not  violate  the  con- 
stitutional provision  relied  upon. 

5.  Chapter  141  of  the  Acts  of  1909  origi- 
nated in  the  house  of  representatives  as 
bill  No.  175.  It  passed  the  house  upon 
two  separate  readings,  and  was  then  re- 
ferred to  the  committee  on  municipal  af- 
fairs. The  committee  substituted  another 
bill  for  the  original  bill,  the  body  of  which 
was  essentially  different  to  the  original; 
but  the  title  remained  the  same.  Upon  the 
recommendation  of  the  committee,  the  house 
passed  the  substituted  bill  upon  its  third 
and  final  reading,  treating  the  passage  of 
the  original  bill  upon  its  two  separate 
readings  as  sufficient  to  make  the  final  pas- 
sage of  the  substituted  bill  a  passage  upon 
its  third  reading.  The  substituted  bill  as 
thus  passed  was  transmitted  to  the  senate, 
and  there  passed  upon  its  third  and  final 
reading  in  a  manner  to  which  no  objection 
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is  made.  As  thuB  passed,  the  bill  was 
signed  in  open  session  by  both  speakers 
and  approved  by  the  governor,  and  appears 
in  the  published  Acts  as  house  bill  No.  175. 
It  is  insisted  that  the  bill  passed  the  house 
on  only  one  reading,  for  the  reason  that 
the  substitute  was  essentially  different 
from  the  original,  and  there  was  no  effort 
made  in  the  house  to  amend  the  bill,  either 
by  striking  out  all  after  the  enacting  clause, 
or  by  substitution.  It  is  said  the  commit- 
tee on  municipal  affairs  simply  reported  a 
substitute  for  house  bill  No.  176.  The  dis- 
tinction sought  to  be  made  between  re- 
porting a  substitute  bill  and  an  amend- 
ment by  substitution  is  more  fanciful  than 
real.  As  stated,  the  title  of  the  bill  re- 
mained the  same,  and  the  substitute  offered 
for  the  original  is  germane  to  the  title, 
and  is  otherwise  unobjectionable.  The  bill 
cannot  be  destroyed  upon  a  mere  matter  of 
terminology.  If  it  were  competent,  as  is 
conceded,  for  the  original  bill  to  have  been 
amended  by  substitution,  so  as  to  ingraft 
upon  it  the  same  matter  that  was  con- 
tained in  the  substitute  bill,  we  can  see  no 
substantial  reason  why  it  is  not  just  as 
permissible  to  offer  the  same  subject-mat- 
ter under  the  original  title  as  a  substitute 
for  the  original  bill.  This  undoubtedly 
falls  within  the  principle  stated  by  this 
court  in  Erwin  v.  State,  116  Tenn.  71,  93 
S.  W.  73.  See  also  Williams  v.  State,  6 
Lea,  549;  State  v.  McConnell,  3  Lea,  332; 
Brewer  v.  Huntingdon,  86  Tenn.  732,  9  S. 
W.  166;  State  ex  rel.  Whitson  v.  Algood, 
87  Tenn.  163,  10  S.  W.  310 ;  Nelson  v.  Hay- 
wood County,  91  Tenn.  696,  20  S.  W.  1; 
Jackson  v.  Weis  &  L.  Mfg.  Co.  124  Tenn. 
421,   137  S.  W.  757. 

As  stated  heretofore,  the  court  of  civil 
appeals  sustained  certain  assignments  of 
error  made  in  that  court  to  the  action  of 
the  trial  judge  in  excluding  certain  testi- 
mony offered  by  the  railway  company  tend* 
ing  to  fix  the  value  of  the  property  sought 
to  be  taken,  and  also  an  assignment  to  the 
action  of  the  trial  judge  in  peremptorily 
directing  a  verdict  fixing  the  amount  of  the 
railway's  damages  at  $392,950.  We  are 
content  with  all  that  court  has  said  upon 
the  assignment  in  respect  of  the  action  of 
the  trial  judge  in  directing  the  verdict,  as 
well  as  what  was  said  with  reference  to 
the  easement  claimed  by  the  city  on  the 
1.47  acres.  But  we  deem  it  proper  to  set 
out  in  this  opinion  the  true  measure  of 
the  railway's  damages  for  the  property 
sought  to  be  taken,  so  that  upon  another 
trial  the  value  of  the  property  may  be  cor- 
rectly ascertained.  In  the  court  below  it 
seems  to  have  been  considered  that  the 
proper  measure  for  ascertaining  the  value 
of  the  property  in  question  was  laid  down 
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by  this  court  in  Alloway  v.  Nashville,  88 
Tenn.  510,  8  L.R.A.  123,  13  S.  W.  123. 
After  stating  the  rule  laid  down  in  Wood- 
folk  V.  Nashville  &  C.  R.  Co.  2  Swan,  437, 
to  the  effect  that  the  just  compensation 
required  by  our  Constitution  is  the  fair 
cash  value  of  the  land  taken,  estimated  as 
if  the  owner  were  willing  to  sell  and  the 
petitioner  desired  to  buy  that  particular 
quantity  at  the  place  and  in  the  form  at 
and  in  which  it  ia  sought  to  take  it,  it  was 
said: 

''It  includes  every  element  of  usefulness 
and  advantage  in  the  property.  If  it  be 
useful  for  agricultural  or  for  residence  pur- 
poses, if  it  has  adaptability  for  a  reservoir 
site  or  for  the  operation  of  machinery,  if 
it  contains  a  quarry  of  stone  or  a  mine 
of  precious  metals,  if  it  possesses  advan- 
tage of  location  or  availability  for  any  use- 
ful purpose  whatever,  all  these  belong  to 
the  owner,  and  are  to  be  considered  in  esti- 
mating its  value.  It  matters  not  that  the 
owner  uses  the  property  for  the  least  valu- 
able of  all  the  ends  to  which  it  is  adapted, 
or  that  he  puts  it  to  no  profitable  use  at 
all.  All  its  capabilities  are  his,  and  must 
be  taken  into  the  estimate. 

''This  does  not  mean  that  all  the  capa- 
bilities are  to  be  priced  separately  and  the 
aggregate  put  down  as  the  true  value,  for 
they  do  not  exist  independently  of  each  oth- 
er, and  cannot  all  be  realized  at  the  same 
time;  nor  will  it  do  to  restrict  the  esti- 
mate to  any  one  of  them,  because  in  one 
view  that  would  exclude  the  other  elements 
altogether,  and  in  another  view  it  would 
tend  to  make  the  degree  of  benefit  to  the 
party  appropriating  and  condemning  for  a 
particular  purpose  the  real  measure  of 
value,  which  is  never  allowable." 

By  the  foregoing  it  was  clearly  not  meant 
to  modify  the  holding  of  this  court  in 
Woodfolk  V.  Nashville  k  C.  R.  Co.  supra, 
to  the  effect  that  the  property  must  be 
taken  and  paid  for  at  its  fair  cash  value 
in  8taiu  quo.  The  court  was  speaking 
especially  with  reference  to  the  capabili- 
ties of  the  property,  so  as  to  include  every 
element  of  usefulness  and  advantage  which 
it  possesses, .  either  as  an  accomplished  fact 
after  exploitation  by  the  owner,  or  as  a 
potentiality  in  his  hands.  It  was  properly 
held  that  the  speculative  value  of  the  prop- 
erty in  the  hands  of  the  future  owner  could 
not  be  inquired  into,  but  that  the  value  of 
its  capabilities  for  a  particular  use  belonged 
to  the  owner  at  the  time  of  the  taking; 
and  these  potential  values  should  be  con- 
sidered, together  with  every  other  element 
of  value,  in  ascertaining  its  then  market 
price.  It  was  not  meant  that,  if  property 
is  taken  after  it  has  been  devoted  bv  the 
owner    to    a   special    use    which    possesses 
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a  special  value  to  him,  this  Talue  should 
be  eliminated,  and  the  property  appraised 
as  if  in  its  undeveloped  state.  Its  capabili- 
ties for  exploitation  are  an  essential  ele- 
ment of  value,  and  belong  to  the  owner  in 
the  same  degree  as  does  the  physical  prop- 
erty itself.  But  if  the  owner  has  developed 
hia  property,  and  is  using  it  in  a  way 
which  possesses  a  special  value  to  him, 
and  if  the  public  takes  it  for  public  use, 
just  compensation  requires  that  he  be  paid 
for  it  at  the  place  and  in  the  form  in  which 
it  is  taken.  This  we  conceive  to  be  the 
true  meaning  of  the  rule  stated  in  Allo- 
way  V.  Nashville,  supra,  when  read  in  con- 
nection with  Woodfolk  v.  Naehville  k  C. 
R.,  Co.  supra. 

So  .the  railway  company  is  entitled  to 
be  compensated  not  only  for  the  value  of 
the  land  taken  as  land,  but,  in  addition, 
the  value  of  the  land  taken  in  connection 
with  the  use  to  which  the  owner  is  devot- 
ing it.  If  the  taking  of  its  switch  yards 
destroy  the  function  of  the  railway  com- 
pany in  the  city  of  Memphis  as  a  common 
carrier  of  freight,  it  is  entitled  to  be  com- 
pensated for  the  full  value  of  the  use  of 
its  terminals  to  its  entire  system  of  road. 
If  it  does  not  destroy,  but  merely  per- 
manently impairs  it,  it  is  entitled  to  fair 
compensation  for  the  degree  of  impairment 
which  its  system  of  road  suffers  from  the 
taking.  This  is  to  be  ascertained  by  a 
comparison  of  the  present  yards  in  their 
location  and  situation  in  the  city  of  Mem- 
phis with  respect  to  the  patrons  of  the 
road  in  the  city,  as  well  as  its  connection 
physically  and  intangibly  with  the  remain- 
der of  the  system,  with  the  like  elements 
of  value  to  be  possessed  by  the  new  yards 
when  acquired  to  replace  those  taken  for 
park  purposes.  By  this  it  is  not  meant 
that  the  value  of  the  present  terminals  can 
be  ascertained  by  the  cost  to  the  railway 
company  of  other  yards  to  be  acquired  by 
it  in  the  place  of  those  about  to  be  taken. 
The  true  rule  is  the  fair  cash  value  of  the 
property  taken  at  the  place  and  in  the 
form  at  which  it  is  taken,  having  in  view 
its  value  for  the  uses  to  which  it  is  being 
devoted  by  the  owner  at  the  time  of  the 
taking,  together  with  all  other  elements 
of  value  of  which  it  is  capable.  A  citizen 
whose  property  is  taken  for  public  use  is 
not  required  to  sacrifice  any  part  of  the 
actual  and  permanent  present  value  of  his 
property.     Just  compensation  forbids  this. 

By  fair  cash  value  is  generally  meant 
the  market  value;  but  if  the  property  is 
in  actual  use  by  the  owner  in  such  way 
that  it  possesses  a  peculiar  value  to  him, 
which  would  be  sacrificed  if  placed  upon 
the  general  market,  he  is  entitled  to  this 
value,  and  just  compensation  requires  that 
41  L.R.A.(N.8.) 


he  shall  be  paid  for  it.  The  rule  ii  aptly 
stated  by  tht  supreme  court  of  Illinois  in 
Chicago  k  N.  W.  R.  Co.  v.  Chicago  &  E. 
R.  Co.  112  III  589,  as  follows: 

"Now,  it  is  manifest  that  by  reason  of 
the  use  to  which  this  property  is  applied, 
and  its  connection  with  the  company's  busi- 
ness generally,  it  has  a  special  value  to  the 
company  which  it  does  not  have  to  anyone 
else,  and  which  the  general  market  value 
of  other  property  in  that  locality  not  thus 
circumstanced  throws  but  little,  if  any, 
light  upon,  much  less  furnishes  a  rule  by 
which  to  determine  its  value.  Strictly 
speaking,  the  market  value  of  anything  is 
determined  by  what  it  would  sell  for  in 
market  in  due  course  of  business,  and  this 
is  ascertained  by  actual  sales  or  offers  for 
like  articles.  This  applies  to  land,  as  well 
as  anything  else.  But  the  term  is  some- 
times used  in  a  more  extended  sense,  as  in- 
cluding the  estimation  which  well  informed 
persons  would  put  upon  an  article  in  the 
absence  of  a  market  value,  in  the  strict 
sense  of  that  term,  and  this  kind  of  evi- 
dence is  always  admissible  to  show  value. 
We  know,  as  a  matter  of  common  expe- 
rience, that  railway  companies  rarely,  if 
ever,  sell  out  their  tracks,  depot  grounds, 
or  other  like  property  by  piecemeal.  At 
least,  such  transactions,  we  apprehend,  are 
of  so  rare  occurrence  as  to  afford  no  evi- 
dence of  a  market  price  for  that  kind  of 
property.  .  .  .  It  is  a  part  of  a  great 
railroad  property  and  is  an  important  fac- 
tor in  the  handling  and  transportation  of 
freight  in  the  heart  of  a  great  city  by  the 
company  owning  it.  Many  illustrations 
might  be  given  where  property  evidently 
has  no  market  value,  but  one  will  suffice. 
Take  the  case  of  a  railroad  crossing:  The 
value  of  the  part  of  the  track  taken  for 
such  crossing  cannot  be  ascertained  by  any 
reference  to  market  values,  and  if  deter- 
mined by  the  value  of  land  taken  at  cus- 
tomary prices  of  land  in  the  neighborhood, 
the  value  in  most  cases  would  be  inap- 
preciable; and  yet  to  the  company  who 
owns  the  track  it  always  has  a  substantial 
value  that  well-informed,  intelligent  rail- 
road men  would  readily  know  how  to  esti- 
mate. Where  in  the  nature  of  things  there 
can  be  no  market  value  of  a  piece  of  prop- 
erty, by  reason  of  being  used  in  connec- 
tion with  and  as  a  part  of  some  extensive 
business  or  enterprise,  its  value  must  be 
determined  by  the  uses  to  which  it  is  ap- 
plied. While  in  such  cases  the  market 
value  of  neighboring  lands  differently  cir- 
cumstanced may  be  looked  to  as  throwing 
some  light  upon  the  question,  yet  that  alone 
would  fall  far  short  of  furnishing  a  true 
or  adequate  test  of  the  value  of  the  prop- 
erty.    As  was  said  in  St.  Louis,  J,  4t  8. 
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R.  Co.  V.  Kirby,  104  111.  345:  *Th€  value 
of  land  consists  in  its  fitness  for  use,  pres- 
ent or  future,  and  before  it  can  be  taken 
for  public  use  the  owner  must  have  just 
compensation.  If  he  has  adopted  a  pe- 
culiar mode  of  using  that  land  by  which 
he  derives  profit,  and  he  is  to  be  deprived 
of  that  use,  justice  requires  he  should  be 
compensated  for  the  loss.  That  loss  is  the 
loss  to  himself.  It  is  the  value  which  he 
has,  and  of  which  he  is  depriyed,  which 
must  be  made  good  by  compensation/  Sub- 
stantially the  same  idea  is  well  expressed 
in  the  English  case  of  Beckett  v.  Midland 
R.  Co.  L.  R.  3  C.  P.  82.  It  was  there  said : 
'The  property  is  to  be  taken  in  statu  quo, 
and  to  be  considered  with  reference  to  the 
use  to  which  any  owner  might  put  it  in 
its  then  condition.'  This  statement  is  re- 
garded as  quite  accurate,  and  it  will  be 
observed  it  fully  meets  the  case  where  the 
property  sought  to  be  taken  has  some  spe- 
cial value  to  the  owner,  by  reason  of  his 
having  adopted  some  particular  use  of  it. 
This  might  happen  on  a  farm,  as  well  as 
in  a  city  or  town.  For  illustration:  Sup- 
pose the  owner  of  a  farm  concludes  to  go 
into  the  dairy  business,  and  proceeds  to 
spend  several  thousands  of  dollars  on  his 
farm  in  preparing  stalls  and  sheds  for  his 
cows,  and  in  making  suitable  preparations 
for  the  handling  of  tlie  milk  and  converting 
it  into  butter  and  cheese.  When  the  farm 
is  thoroughly  fitted  up  for  this  purpose, 
it  is  very  clear  it  would  have  a  special 
value  to  him  that  it  would  not  have  to 
anyone  else,  unless  to  someone  who  should 
want  it  for  the  same  purpose.  One  who 
wanted  it  for  mere  farming  purposes  could 
afi'ord  to  pay  but  little  more  for  it  on  ac- 
count of  its  adaptation  to  the  dairy  busi- 
ness; and  assuming  that  was  the  only  dairy 
farm  in  that  locality,  it  is  clear  there 
could  be  no  market  value  for  a  farm  thus 
situated,  while  there  might,  and  probably 
would,  be  a  market  value  for  farms  like 
that  adapted  to  farming  purposes  merely. 
Suppose  in  the  case  we  have  put,  a  railway 
company,  having  the  right  to  locate  its 
road  across  this  farm,  so  locates  its  tracks 
as  to  completely  destroy  all  the  improve- 
ments that  have  been  made  in  fitting  it  up 
for  dairy  purposes,  but  not  at  all  injuring 
the  farm  otherwise.  Now,  is  it  not  mani- 
fest that  in  such  a  case  to  limit  the  own- 
er's compensation  to  the  market  value  of 
the  land  taken  would  be  grossly  unjust  and 
inadequate?  And  yet,  in  principle,  we  see 
no  difference  between  the  case  suggested 
and  the  one  in  hand.  In  condemnation 
cases  the  owner  of  the  property  taken  is 
not  required  to  make  any  pecuniary  sacri- 
fices at  all."  Monongahela  Nav.  Co.  v. 
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United  States,  148  U.  S.  312,  37  L.  ed. 
463,  13  Sup.  Ct.  Rep.  622. 

In  the  case  last  cited,  Mr.  Justice  Brew- 
er, speaking  for  the  court,  said: 

"Because  Congress  has  power  to  take  the 
property,  it  does  not  follow  that  it  may 
destroy  the  franchise  without  compensa- 
tion. Whatever  be  the  true  value  of  that 
which  it  takes  from  the  individual  owner 
must  be  paid  to  him  before  it  can  be  said 
that  just  compensation  for  the  property  haa 
been  made.  .    If  a  man's  house  must 

be  taken,  that  must  be  paid  for;  and  if  the 
property  is  held  and  improved  under  a 
franchise  from  the  state,  with  power  to 
take  tolls,  that  franchise  must  be  paid  for, 
because  it  is  a  substantial  element  in  the 
value  of  the  property  taken," — citing  Mont- 
gomery County  V.  Schuylkill  Bridge  Co.  110 
Pa.  54,  20  Atl.  407. 

The  result  is  that  the  judgment  of  the 
Court  of  Civil  Appeals  is  affirmed,  and  the 
case  is  remanded  for  a  new  trial  in  accord- 
ance with  this  opinion. 


okIjAHOma  supreme  court. 

LOUIS  BAUMLE,  Plff.  in  Err., 

V. 

EMMA  VERDE. 

(—  Okla.  — ,  124  Pac.  1083.) 

Appeal   ~   objection    to    instruction   — 
sufllciency. 

1.  An  objection  to  oral  instructions,  that 

Headnotes  by  Dunn,  J. 


Note.  —  Measure  of  damages  for  breach 
of  promise  to  marry, 

I.  Punitive  or  exemplary  damages.  841. 
II.  Compensatory. 

a.  In  general. 

1.  Mental  suffering,  842. 

2.  Injury  to.  feelings  and  affec- 

tions, 843. 

3.  Loss  of  social  position,  843. 

4.  Loss  of  chance  of   marriage, 

843. 
6.  Expenses  incurred  in  prepara- 
tion for  marriage,  843.^ 

6.  Loss   of   benefits,   844. 

7.  Length  of  engagement,  845. 

8.  Miscellaneous,  845. 

b.  Aggravation. 

1.  Remarks  derogatory  to  plain- 

tiff's character. 

(a)  Generally,  846. 

(b)  At  the  trial,  846. 

2.  Defense  of   unchastity,  846. 

3.  Miscellaneous,  849. 

c.  Mitigation. 

1.  Character     and     conduct     of 

plaintiff  generally,  849. 

2.  Plaintiff's  lack  of  virtue,  850. 
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the  ''defendant  excepts  to  the  giving  of  each 
instruction,"  is  sufficient  to  preserve  for 
review  errors  therein. 

Damasks  ^  breach  of  promise  —  exem- 
plary. 

2.  The  law  in  reference  to  the  damages 
recoverable  in  an  action  for  breach  of  prom- 
ise of  marriage  is  analogous  to  that  in 
actions  for  torts,  and  exemplary  damages 
may  be  awarded  upon  like  grounds. 

Same  —  ground   for  allowance  —  in- 
structions. 

3.  In  an  action  for  damages  for  breach 
of  a  promise  of  marriage,  the  court  in- 
structed the  jury  that  if  it  found  that  de- 
fendant made  a  contract  to  marry,  and  there- 
after broke  the  same,  it  might  award  to 
plaintiff  such  an  amount  of  damages,  aside 
from   the  actual   damages,   in   the  nature 


of  punitive  or  exemplary  damages,  as  it 
might  think  proper  under  all  of  the  circum- 
stances in  the  case.  Held  error;  under  § 
2887,  Comp.  Laws  1909,  exemplary  or  puni- 
tive damages  are  allowable  only  where  the 
defendant  has  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  presumed,  and 
an  instruction  which  ignores  these  elements, 
and  allows  the  jury  to  return  a  verdict  for 
exemplary  or  punitive  damages  in  any 
event  on  the  breach  of  tlie  contract,  is  error. 

Evidence  —  breach   of  promise  —  scope. 

4.  On  the  trial  of  an  action  for  breach  of 
promise,  any  evidence,  written  or  oral, 
tending  to  shed  light  upon  the  issues  of  the 
cause,  and  which  will  tend  to  disclose  the 
actual  relationship  of  the  parties  in  refer- 
ence thereto,  is  admissible. 

(June  25,  1912.) 


II.  c— continued. 

3.  Physical  or  mental  condition, 

851. 

4.  Subsequent  offer  of  marriage, 

851. 
6.  Miscellaneous,  852. 
d.  Pecuniary  and  social  position  of 
defendant,  852. 

III.  Aniount  of  award. 

ti  Excessive,  863. 

b.  Not  excessive,  854. 

This  note  is  intended  to  include  the  ele- 
ments which  may  be  considered  in  esti- 
mating damages  in  an  action  for  breach  of 
marriage  promise,  except  that  of  seduction, 
as  to  which  see  notes  in  4  L.K.A.(N.S.)  616, 
and  36  L.R.A.(N.S.)   388. 

For  note  on  obligation  of  promise  of  mar- 
riage, see  10  L.R.A.  584. 

For  note  on  necessity  of  averring  seduc- 
tion in  order  to  recover  therefor  in  an  ac- 
tion for  breach  of  promise,  see  33  L.R.A. 
(N.S.)    702. 


J.  Punitive  or  exemplary  damages. 

Under  this  head  are  included  only  such 
cases  wherein  punitive  or  exemplary  dam- 
ages, as  such,  were  considered.  In  many 
cases  matters  held  to  be  in  aggravation  of 
damages  were  so  nearly  punitive  in  char- 
acter that  it  is  hard  to  distinguish  them 
from  such.  For  such  cases,  see  infra  under 
"Aggravation." 

An  action  for  a  breach  of  promise  of 
marriage  is  an  exception  to  the  rule  that 
exemplary  or  punitive  damages  should  not 
be  allowed  in  actions  on  contract,  «nd  with 
regard  to  the  measure  of  damages  it  has 
always  been  classed  with  actions  of  tort. 
5  Cyc.  1021;  Jacobs  v.  Sire,  4  Misc.  398, 
23  N.  Y.  Supp.  1063;  Kerns  v.  Hagen- 
buchle,  28  Jones  &  S.  222,  42  N.  Y.  S.  R. 
210,  17  N.  Y.  Supp.  367. 

And  so  punitive  damages  may  be  given 
in  a  proper  case.  Churan  v.  Sebesta,  131 
111.  App.  330;  Chellis  v.  Chapman,  125  N. 
Y.  214,  11  L.R.A.  784,  26  N.  E.  308;  Strib- 
ley  v.  Welz,  8  Ohio  C.  C.  671,  4  Ohio  C.  D. 
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520;  Kelley  v.  Highfield,  15  Or.  277,  14 
Pac.  744;  Clark  v.  Reese,  26  Tex.  Civ.  App. 
619,  64  S.  W.  783. 

Exemplary  or  vindictive  damages  may  be 
awarded  in  an  action  for  a  breach  of  prom- 
ise to  marry,  if  defendant  was  guilty  of 
fraud,  deceit,  or  was  moved  by  evil  motives, 
in  making  the  contract  or  in  the  breach 
thereof.  Jacoby  v.  Stark,  205  111.  34,  68 
N.  E.  557;  Hughes  v.  Nolte,  7  Ind.  App. 
526,  34  N.  E.  745;  Dirden  v.  Knowles,  33 
Ind;  148;  Kurtz  r.  Frank,  76  Ind.  594, 
40  Am.  Rep.  275;  Johnson  v.  Travis,  33 
Minn.  231,  22  N.  W.  624;  Tamke  v.  Vangs- 
nes,  72  Minn.  236,  75  N.  W.  217;  Wolters 
V.  Schultz,  1  Misc.  196,  21  N.  Y.  Supp.  768; 
Johnson  v.  Jenkins,  24  N.  Y.  252 ;  Campbell 
V.  Arbuckle,  51  Hun,  641,  21  N.  Y.  S.  R. 
412,  4  N.  Y.  Supp.  29;  Duvall  v.  Fuhrman, 
2  Ohio  C.  D.  174,  3  Ohio  C.  C.  305. 

And  so  punitive  damages  should  be  given 
where  one  resorts  to  the  contract  of  mar- 
riage as  a  means  of  debauching  and  seduc- 
ing a  female.  Good  all  v.  Thurman,  1  Head, 
209. 

And  in  the  early  case  of  Coryell  v.  Col- 
baugh,  1  N.  J.  L.  77,  1  Am.  Dec.  192,  where 
there  was  a  breach  of  promise  aggravated 
by  a  seduction  and  childbirth,  the  court 
said  that,  as  the  injury  complained  of  was 
of  the  most  atrocious  and  dishonorable  na- 
ture, it  called  for  exemplary  damages,  be- 
cause such  conduct  went  to  destroy  the  peace 
and  prospects  not  only  of  the  injured  wom- 
an, but  to  render  parents  and  families 
wretched  by  the  ruin  of  their  children. 
Nor,  it  was  said,  could  defendant's  poverty 
prevent  exemplary  damages,  as  poverty  was 
no  justification  nor  extenuation  of  a  crime 
like  this,  and  it  was  the  duty  of  a  jury  to 
measure  the  injury  done,  and  not  defend- 
ant's purse,  as  it  would  be  better  to  treat 
him  in  this  manner  than  by  giving  small 
damages  to  countenance  the  idea  that 
a  man,  because  poor,  should  be  let  loose 
on  society. 

And  in  Lanigan  v.  Neely,  4  Cal.  App.  760, 
89  Pac.  441,  in  holding  that  seduction  under 
promise  of  marriage  is  an  element  of  puni- 
tive or  exemplary  damages,  the  court  said 
that,    as    under    the    vigorous    rules    of 
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ERROR  to  tde  Superior  Court  for  Pot^ 
tawatomie  County  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
promise  of  marriage.     Reversed. 

The  facts  are  stated  in  th^  opinion. 

Messrs.  Woods  &  Mlley  for  plaintiff  in 
error. 

Messrs.  Crossan,  Lockridge,  A  Hecka- 
man,  for  defendant  in  error: 

This  court  cannot  review  the  instruc- 
tions given  by  the  trial  court,  for  the  rea- 
son that  no  proper  and  sufficient  exception 
was  taken  by  plaintiff  in  error. 

Shelby  v.  Shaner,  28  Okla.  605,  34  L.R.A. 
(N.S.)  621,  116  Pac.  785;  Duggan  v.  Em- 
poria, 84  Kan.  888,  113  Pac.  436;  Patter- 
son T.  State,  4  Okla.  Crim.  Rep.  542,  113 


Pac  216;  Forquer  t.  North,  42  Mont.  27Sp 
112  Pac.  439;  Finch  v.  Brown,  27  Okla. 
217,  111  Pac.  391;  Yergy  v.  Helena  Light 
&  R.  Co.  39  Mont.  213,  102  Pac.  310,  18 
Ann.  Cas.  1201;  A.  B.  Farquhar  Ca  T. 
Sherman,  22  Okla.  17,  97  Pac.  565;  Hig- 
gins  v.  Street,  19  Okla.  45,  13  L.R.A.(N.S.) 
398,  92  Pac.  153;  McCabe  &  S.  Constr. 
Co.  V.  Wilson,  17  Okla.  355,  87  Pac.  320; 
Glaser  v.  Glaser,  13  Okla.  389,  74  Pac.  944; 
Standard  Life  &  Aoci.  Ins.  Co.  v.  Davis, 
59  Kan.  521,  53  Pac.  856. 

It  is  within  the  discretion  of  the  jury 
to  award  such  damages  as  will  compensate 
the  plaintiff  for  her  injury  by  reason  of 
the  breach,  and  if  they  believe  that  she 
was  entitled   to   any   exemplary   damagea^ 


common-law  procedure,  with  its  stubborn 
and  unyielding  forms  and  numerous  fic- 
tions, such  evidence  was  admissible  as  bear- 
ing upon  punitive  danuiges,  it  would  seem 
to  force  the  admission  that,  in  this  respect 
at  least,  no  advance  had  been  made  upon 
the  procedure  of  the  common  law  to  hold 
that  under  our  modern  procedure,  distin- 
guished for  its  simplification  of  methods 
for  the  administration  of  justice,  this  can- 
not be  done. 

Exemplary  damages  may  be  given  if  the 
circumstances  attending  the  promise  and 
breach  be  gross,  wanton,  wicked,  uncalled 
for,  and  without  excuse,  and  calculated  and 
intended  to  injure  the  plaintiff  in  her  per- 
son or  name.  Johnson  v.  Smith,  3  Pittsb. 
184;  Duvall  v.  Fuhrman,  2  Ohio  C.  D. 
174,  3  Ohio  C.  C.  305.  And  in  the  latter 
case  it  was  held  that  conduct  of  defendant 
at  trial,  which  is  peculiarly  insolent  and 
intended  to  degrade  and  disgrace  the  plain- 
tiff, will  warrant  vindictive  damages. 

But^  such  damaees  should  not  be  assessed 
where  plaintiff,  through  their  entire  con- 
nection as  disclosed  by  the  record,  was  no 
better  than  the  defendant.  Clement  v. 
Brown,  57  Minn.  314,  59  N.  W.  198. 

And  in  Goddard  v.  Westcott,  82  Mich. 
180,  46  N.  W.  242,  it  was  held  that,  to  en- 
title such  damages,  there  must  be  something 
more  than  a  refusal,  without  legal  excuse, 
to  carry  out  the  contract. 

And  so  such  damages  should  be  given 
only  when  the  contract  is  entered  into  and 
broken  wantonly,  maliciously,  or  wickedly. 
Dupont  V.  McAdow,  6  Mont.  226,  9  Pac. 
925. 

Or  when  matter  in  aggravation  of  dam- 
age appears.  LaPorte  v.  Wallace,  89  111. 
App.  517. 

Where  the  evidence  discloses  no  sort  of 
improper  motive  on  defendant's  part  in  en- 
tering into  the  alleged  contract  of  mar- 
riage, it  was  error,  as  tending  to  mislead 
the  jury,  to  charge  that  "a  man  who  enters 
into  a  contract  of  marriage  with  a  woman 
with  improper  motives,  and  then  ruthlessly 
and  unjustifiably  breaks  it  off,  does  a  wrong 
to  the  woman  for  which  she  is  entitled  to 
exemplary  damages."  Moore  v.  Hopkins, 
41  L.R.A.(N.S.) 


83  CaL  270,  17  Am.  St  Rep.  248,  23  Pac 
318. 

And  in  Ferguson  v.  Moore,  98  Tenn.  342^ 
39  S.  W.  341, It  was  held  that,  while  vindic- 
tive damages  may  be  given  in  a  proper  caae, 
a  charge  that  it  is  the  duty  "of  the  jury  to 
give  such  damages  in  an  action  for  i*  breach 
of  promise  where  there  is  seduction"  is 
erroneous,  as  the  giving  of  such  damages  ia 
in  the  discretion  of  the  jury. 

But  in  Trammell  v.  Vaughan,  158  Mo. 
214,  51  L.R.A.  854,  81  Am.  St.  Rep.  302, 
59  S.  W.  79,  it  was  held  that  punitive  dam- 
ages, as  such,  cannot  be  recovered  for  a 
breach  of  marriage  contract;  and  this 
though,  as  in  the  case  at  bar,  defendant  may 
have  entered  into  the  contract  wilfully, 
falsely,  fraudulently,  and  maliciously;  not 
for  the  purpose  of  marrying  plaintiff,  but 
to  humiliate  and  disgrace  her. 

And  in  Harrison  v.  Swift,  13  Allen,  144, 
it  was  held  that  an  instruction  ''that  if  the 
jury  found  that  the  defendant  had  broken 
his  contract,  and  not  acted  in  good  faith 
towards  the  plaintiff,  she  was  entitled  to 
receive  damages  to  be  computed  on  the 
principle  of  indemnity  and  reasonable  com- 
pensation, and  not  in  any  event  as  vindic- 
tive damages,"  was  a  correct  statement  of 
the  rule  of  damages. 

And  in  Johnson  v.  Levy,  122  La.  118,  47 
So.  422,  16  Ann.  Cas.  978,  it  was  held  that 
exemplary  damages  could  not  be  allowed 
against  the  heirs  of  decedent  for  his  breach 
of  promise  of  marriage. 

II>  Oompenaatory, 

a.  In  general. 

1,  Menial  euffering. 

Mortification  and  pain  or  distress  of  mind 
are  proper  elements  to  be  considered  in  esti- 
mating damages. 

Parker  v.  Forehand,  99  Ga.  743,  28  S.  E. 
400;  Anderson  v.  Kirby,  125  Ga.  62,  114 
Am.  St.  Rep.  185,  54  S.  E.  197,  5  Ann.  Cas. 
103;  Royal  v.  Smith,  40  Iowa,  615:  Rob- 
inson V.  Craver,  88  Iowa,  381,  55  K.  W. 
492;  Gelger  v.  Payne,  102  Iowa,  581,  69 
N.  W.  554,  71  N.  W.  571;  Rime  v.  Rater, 
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they   could   eonsidet   such,  but   must  find 
all  damages  in  one  sum. 

Chellis  V.  Chapman,  126  N.  Y.  214,  11 
L.R.A.  784,  26  N.  E.  308;  Dryden  v.  Knowlea, 
33  Ind.  148;  Johnson  y.  Travis,  33  Minn. 
231,  22  N.  W.  624;  Thorn  v.  Knapp, 
42  N.  Y.  474,  1  Am.  Rep.  661;  Johnson  v. 
Jenkins,  24  N.  Y.  252;  Coryell  v.  Col- 
baugh,  1  N.  J.  L.  77,  1  Am.  Dec.  192; 
Coil  V.  Wallace,  24  N.  J.  L.  291 ;  3  Sutlier- 
land.  Damages,  321. 

Dmin,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  su- 
perior court  of  Pottawatomie  county.  Oc- 
tober 12,  1908,  defendant  in  error,  as  plain- 
tifT«  filed  her  amended  petition  in  the  dis- 


trict court  of  thd  Said  county,  in  which 
she  alleged  that  the  defendant,  Louis  Baum- 
le,  and  the  plaintiff,  on  or  about  October 
8,  1907,  at  Chicago,  Illinois,  made  and  en- 
tered into  a  verbal  contract  of  marriage; 
that  defendant  represented  himself  to  be 
possessed  of  considerable  wealth  and  in- 
fluence and  able  to  provide  a  comfortable 
home  and  suitable  social  position  for  the 
said  plaintiff  as  his  wife;  and  that  he  was 
at  that  time  possessed  o^  real  property  of 
the  reasonable  value  of  $50,000.  That  the 
plaintiff  was  a  widow  of  marriageable 
age,  and  relied  upon  defendant's  promises 
and  made  preparations  to  marry  him;  that, 
after  all  of  the  arrangements  had  been 
completed,  the  said  defendant,  without  rea- 
son or  explanation,  refused  to  carry  out  his 


108  Iowa,  61,  78  N.  W.  836;  Tobin  v.  Shaw, 
46  Me.  331,  71  Am.  Dec.  647;  Harrison  v. 
Swift,  13  Allen,  144;  Grant  v.  Willey,  101 
Mass.  366;  Sherman  v.  Rawson,  102  Mass. 
396;  Coolidge  v.  Neat,  129  Mass.  146; 
Lawrence  v.  Cooke,  66  Me.  187,  96  Am.  Dec. 
443;  Bennett  v.  Beam,  42  Mich.  346,  36  Am. 
Rep.  442,  4  N.  W.  8;  Goddard  v.  Westcott, 
82  Mich.  180,  46^  N.  W.  242;  Broyhill  v. 
Norton,  176  Mo.  190,  74  S.  W.  1024;  Strib- 
ley  V.  Welz,  8  Ohio  C.  C.  671,  4  Ohio  C.  D. 
620;  Allen  v.  Baker,  86  N.  C.  91,  41  Am. 
Rep.  444;  Brown  v.  Odill,  104  Tenn.  250, 
62  L.R.A.  660,  78  Am.  St.  Rep.  914,  66  S. 
W.  840;  Glasscock  v.  Shell,  57  Tex.  216; 
Daggett  V.  Wallace,  76  Tex.  352,  16  Am. 
St.  Rep.  908,  13  S.  W.  49;  Fisher  v.  Bar- 
ber, —  Tex.  Civ.  App.  — ,  13  S.  W.  871; 
Brown  v.  Bannister,  14  Haw.  34;  Huggins 
V.  Carev,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
390;  Kendall  v.  Dunn,  — -  W.  Va.  — ,  — 
L.R.A.(N.8.)  — ,  76  S.  E.  464. 

2»  Injury  to  feelings  and  affections. 

And  so,  also,  injury  to  feelings  and  affec- 
tions and  wounded  pride  may  be  consid- 
ered. Kelly  v.  Renfro,  9  Ala.  325,  44  Am. 
Dec.  441;  Collins  v.  Mack,  31  Ark.  684; 
Reed  v.  Clark,  47  Cal.  194;  Liebrandt  v. 
Sorg,  133  Cal.  571,  65  Pac.  1098;  Parker 
V.  Forehand,  99  Ga.  743,  28  S.  E.  400; 
Graves  v.  Rivers,  123  Ga.  224,  61  S.  E. 
318;  Brown  v.  Bannister,  14  Haw.  34; 
Robinson  v.  Craver,  88  Iowa,  381,  65  N.  W. 
492;  Herriman  v.  Lavman,  118  Iowa,  690, 
92  N.  W.  710;  Kennedy  v.  Rodgers,  2  Kan. 
App.  764,  44  Pac.  47;  Grubbs  v.  Pence,  24 
Ky.  L.  Rep.  2183,  73  S.  W.  785;  Harrison 
V.  Swift,  13  Allen,  144;  Grant  v.  Willey, 
101  Mass.  356;  Coolidge  v.  Neat,  129  Mass. 
146;  Bennett  v.  Beam,  42  Mich.  346,  36 
Am.  Rep.  442,  4  N.  W.  8;  Vanderpool  v. 
Richardson,  62  Mich.  336,  17  N.  W.  936; 
Goddard  v.  Westcott,  82  Mich.  180,  46 
N.  W.  242;  Rutter  v.  Collins,  103  Mich. 
343,  61  N.  W.  267;  Wilbur  v.  Johnson,  68 
Mo.  600;  Bird  v.  Thompson,  96  Mo.  424, 
9  S.  W.  788;  Liese  v.  Meyer,  143  Mo.  647, 
45  S.  W.  282;  Broyhill  v.  Norton,  176  Mo. 
190,  74  S.  W.  1024;  Dupont  v.  McAdow, 
41  L.R.A.(N.S.) 


6  Mont.  226,  9  Pac.  926;  Stribley  v.  Welz, 
8  Ohio  C.  C.  671,  4  Ohio  C.  D.  620;  Per- 
kins V.  Hersey,  1  R.  I.  493;  Brown  v. 
Odill,  104  Tenn.  260,  62  L.R.A.  660,  78 
Am.  St.  Rep.  914,  66  S.  W.  840;  Glasscock 
V.  Shell,  67  Tex.  216;  Daggett  v.  Wallace, 
76  Tex.  352,  16  Am.  St.  Rep.  908,  13  S.  W. 
49;  Fisher  v.  Barber,  —  Tex.  Civ.  App.  — , 
130  S.  W.  871;  Kendall  v.  Dunn,  —  W.  Va. 
— ,  —  L.RJ^.(N.S.)  -^  76  S.  E.  464. 

8.  Loss  of  social  position. 

Loss  of  social  standing  by  reason  of  se- 
duction is  an  element  of  damages.  Mus- 
selman  v.  Barker,  26  Neb.  737,  42  N.  W. 
769. 

4,  Loss  of  chance  of  marriage. 

Injury  to  future  prospects  of  marriage 
is  an  element  to  be  considered  in  measuring 
damages.  Goddard  v.  Westcott,  82  Mich. 
180,  46  N.  W.  242;  Kendall  v.  Dunn,  — 
W.  Va.  — ,  —  L.R.A.(N.S.)  — ,  76  S.  E.  464. 

It  is  not  an  aggravation  of  damages  that 
the  defendant  induced  plaintiff  to  break  an 
engagement  with  a  third  person,  and  prom- 
ised to  marry  defendant,  he  not  intending  in 
good  faith  to  marry  her.  Trammell  v. 
Vaughan,  168  Mo.  214,  61  L.R.A.  864,  81 
Am.  St  Rep.  302,  69  S.  W.  79. 

5.  Expenses    incurred   in    preparation 
for  marriage. 

Expenses  incurred  in  preparation  for 
marriage  may  be  considered.  Olmstead  v. 
Hoy,  112  Iowa,  349,  83  N.  W.  1060;  God- 
dard v.  Westcott,  82  Mich.  180,  46  N.  W. 
242;  Stribley  v.  Welz,  8  Ohio  C.  C.  671,  4 
Ohio  C.  D.  620;  Dunlap  v.  Clark,  26  111. 
App.  573;  Smith  v.  Sherman,  4  Cush.  408; 
Welters  v.  Schultz,  1  Misc.  196,  21  N.  Y. 
Supp.  768;  Glasscock  v.  Shell,  67  Tex.  216. 

In  Internoscia  v.  Bonelli,  Rap.  Jud.  Que- 
bec 28  C.  S.  58,  it  was  held  tnat  damages 
recoverable  include  all  expenses  incurred 
on  the  strength  of  the  promise,  as  well  as 
the  value  of  the  time  lost.  In  this  case  it 
was  the  woman  who  refused  to  fulfil  the 
promise. 
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agreement;  that  plaintiff  has  at  all  times 
since  the  date  of  the  said  promise  been 
ready  and  willing  to  marry  the  said  de- 
fendant, but  that  the  said  defendant,  though 
often  requested,  had  refused  to  perform  and 
fulfil  his  promise  of  marriage.  That  by 
reason  thereof  the  plaintiff  has  suffered 
much  pain  and  humiliation,  blighting  of 
affections,  and  embarrassment  of  social 
position,  and  has  undergone  great  mental 
anguish  and  permanent  physical  distress, 
to  her  damage  in  the  sum  of  $10,000.  To 
the  said  petition  defendant  filed  for  an- 
swer a  general  denial.  Thereafter,  and  on 
September  18,  1909,  the  said  cause  was, 
on  order  of  the  judge  of  the  district  court, 
transferred  to  the  docket  of  the  superior 
court  in  and  for  the  said  county,  and,  on 


the  issues  made  by  the  pleadings,  the  cauae 
came  on  for  a  trial  before  a  jury,  which, 
after  hearing  the  evidence  of  all  parties, 
returned  a  verdict  in  the  sum  of  $4,000, 
on  which  judgment  was  rendered  by  the 
trial  court.  After  motion  for  new  trial 
was  filed  and  denied,  the  cause  was  regu- 
larly lodged  in  this  court  for  review. 

Several  assignments  of  error  are  present- 
ed by  counsel  for  defendant,  one  only,  which 
relates  to  a  certain  instruction  given,  in 
our  judgment  is  of  substantial  merit.  The 
court  instructed  the  jury  orally.  At  the 
conclusion  of  the  charge,  counsel  for  de- 
fendant made  the  following  objection :  "De- 
fendant excepts  to  the  giving  of  each  in- 
struction, and  excepts  to  the  court's  re- 
fusing to  give  the  instruction  requested  at 


In  Liebbrandt  v.  Sorg,  —  Cal.  — ,  66  Pac. 
318,  it  was  said  that  the  trend  of  modem 
decisions  is  that  evidence  of  preparations 
for  the  wedding  by  the  plaintiff  without  the 
knowledge  of  the  defendant  is  not  admis- 
sible. 

H.  Loss  of  benefits. 

Loss  of  benefits  which  the  injured  party 
might  have  derived  from  the  union  is  an 
element  to  be  considered.  Kelly  v.  Renfro, 
9  Ala.  325,  44  Am.  Dec.  441 ;  Brown  v.  Ban- 
nister, 14  Haw.  34;  Royal  v.  Smith,  40 
Iowa,  615;  Lauer  v.  Banning,  162  Iowa,  99, 
131  N.  W.  783;  Lawrence  v.  Cooke,  56  Me. 
187,  96  Am.  Dec.  443;  Striblev  v.  Welz,  8 
Ohio  C.  C.  671,  4  Ohio  C.  D.  520;  Chellis 
V.  Chapman,  125  N.  Y.  214,  11  L.R.A.  784, 
26  N.  E.  308;  Glasscock  v.  Shell,  57  Tex. 
215;  Daggett  v.  Wallace,  75  Tex.  352,  16 
Am.  St  Rep.  908,  13  S.  W.  49;  Huggins  v. 
Carey,  —  Tex.  Civ.  App.  — ,  149  S.  W.  390. 

And  so  loss  of  station  to  which  marriage 
would  have  advanced  plaintiff  may  be  con- 
sidered. Rutter  V.  Collins,  103  Mich.  143, 
61  N.  W.  267;  Herriman  v.  Layman,  118 
Iowa,  690,  92  N.  W.  710;  McKenzie  v.  Gray, 
143  Iowa,  112,  120  N.  W.  71;  Broyhill  v. 
Norton,  175  Mo.  190,  74  S.  W.  1024;  Berry 
V.  DaCosta,  1  Harr.  &  R.  291,  35  L.  J.  C. 
P.  N.  S.  191,  L.  R.  1  C.  P.  331,  12  Jur.  N. 
S.  588,  14  Week.  Rep.  279. 

And  loss  of  a  permanent  home  and  world- 
ly advantages  which  might  have  been  de- 
rived therefrom.  Goddard  v.  Weatcott,  82 
Mich.  180,  46  N.  W.  242;  Geiger  v.  Payne, 
102  Iowa,  581,  69  N.  W.  554,  71  N.  W.  571; 
Harrison  v.  Swift,  13  Allen,  144;  Grant  v. 
Willey,  101  Mass.  356;  Coolidge  v.  Neat, 
129  Mass.  146;  Dupont  v.  McAdow,  6  Mont. 
226,  9  Pac.  925:  Brown  v.  Odill,  104  Tenn. 
250,  32  L.R.A.  660,  78  Am.  St.  Rep.  914,  56 
S.  W.  840;  Kendall  v.  Dunn,  —  W.  Va.  — , 
—  L.R.A.(N.S.)  — ,  76  S.  E.  454. 

But  money  value  of  a  permanent  home 
should  not  be  considered  in  estimating  dam- 
ages where  there  is  no  evidence  of  the  loss 
of  such  a  home.  Dunlap  v.  Clark,  25  111. 
App.  573. 
41  L.R.A.(N.S.) 


And  in  Miller  v.  Rosier,  31  Mich.  475, 
an  instruction  in  effect  that  plaintiff  should 
be  awarded  such  damages  as  would  place 
her  in  as  good  condition  financially  as  she 
would  have  been  if  the  contract  had  been 
fulfilled  was  held  too  complicated  and  con- 
jectural to  be  of  service  as  a  guide  to  the 
jury. 

In  Jacoby  v.  Stark,  205  111.  34,  68  N. 
E.  557,  it  was  held  not  improper  to  advise 
the  jury  that,  in  estimating  damages,  tliey 
might  consider  "the  money  value  or  world- 
ly advantage  of  a  marriage  which  would 
have  given  plaintiff  a  permanent  home,  if 
you  believe  from  the  evidence  the  defend- 
ant would  have  been  able  to  give  the  plain- 
tiff such  a  home,"  when  the  record  of  proof 
shows  that  defendant  told  plaintiff  that  he 
would  build  a  house  on  lots  that  he  owned, 
for  a  home  for  them,  and  that  they  planned 
the  house  that  he  said  he  intended  to  build. 

The  loss  of  the  money  value  of  the  mar- 
riage, and  the  comforts  and  advantages 
which  would  accrue  to  a  woman  in  straight- 
ened circumstances  by  becoming  the  wife 
of  a  man  of  means,  are  proper  elements  of 
damage.  Fisher  v.  Barber,  —  Tex.  Cir. 
App.  — ,  130  S.  W.  871. 

And  also  the  fact  that  plaintiff  is  with- 
out means  to  provide  an  independent  home 
for  herself  may  be  taken  into  account  in 
making  up  the  verdict.  Vanderpool  v.  Rich- 
ardson, 52  Mich.  336,  17  N.  W.  936. 

As  was  said  in  Bennett  v.  Beam,  42  MicK 
346,  36  Am.  Rep.  442,  4  N.  W.  8,  to  deter- 
mine what  loss  was  sustained  by  the  breadi 
of  a  contract,  the  surroundings  should  be 
looked  at  to  see  what  it  was  to  which  the 
defendant  invited  plaintiff.  "If  it  was  to 
a  home  of  poverty  and  a  life  of  probable 
hardship  and  misery,  the  loss  would  ap- 
parently be  small;  but  if  it  was  to  a  home 
possessed  of  and  surrounded  with  all  the 
comforts  and  even  the  luxuries  of  life,  and 
where  her  social  position  in  the  circles  in 
which  she  would  move  by  right  of  the  mar- 
riage would  be  the  very  best,  the  case 
would  be  exactly  the  opposite,  because  in 
such  case  there  would  be  abundant  promise 
of  social  and  domestic  happiness.    But  be- 
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the  time."  Counsel  for  plaintiff  contend  in 
their  brief  that  the  language  of  this  ex- 
ception is  not  sufficient  to  save  and  pre- 
sent for  the  consideration  of  this  court  any 
error  which  may  have  been  committed  by 
the  trial  court,  in  the  giving  of  any  of  the 
instructions.  In  this  objection  we  are  not 
able  to  concur.  In  the  case  of  Kansas  P. 
R.  Co.  V.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
494,  the  objection  taken  to  the  instructions 
was  substantially  the  same  as  that  urged 
in  the  case  at  bar.  The  court  in  the  syl- 
labus said:  "A  general  exception  to  a 
whole  charge  is  insufficient  if  any  portion 
of  the  charge  is  correct;  but  where  the 
record  of  the  exception  reads  as  follows, 
to  wit,  'To  the  giving  of  which  instruc- 
tions, and  to  each  and  every  portion  there- 


of, said  defendant  by  its  counsel  then  and 
there  duly  excepted,'  the  supreme  court 
will  presume  that  exceptions  were  duly 
taken  to  each  and  every  portion  of  the 
charge  separately.  Such  has  been  the  uni- 
form practice  of  this  court.''  See  also 
Lorie  v.  Adams,  51  Kan.  692,  33  Pac.  599. 
The  exception  here  made  is  to  the  giving 
of  each  instruction,  and  this  in  our  judg- 
ment was  sufficient.  The  instructions  to 
which  counsel  for  defendant  direct  their 
complaint  read  as  follows:  "You  are  in- 
structed that  if  you  find  from  the  evidence 
that  the  defendant,  in  making  this  con- 
tract, if  you  find  that  he  did  make  one, 
acted  in  bad  faith,  or  if  you  find  that  he 
broke  his  contract  or  agreement,  if  you 
find  that  he  did  make  one,  then  you  may 


yond  this,  the  very  marriage  confers  cer- 
tain rights  in  the  husband's  real  and  per- 
sonal estate  of  which  she  cannot  afterwards 
be  deprived  except  by  her  own  consent,  and 
she  would  naturally  and  justly  look  to 
them  as  her  security  against  becoming  de- 
pendent through  the  accidents  and  misfor- 
tunes of  life.  It  is  all  these  that  the  breach 
of  the  marriage  contract  deprives  the 
woman  of,  and  she  is  allowed  to  prove  them, 
not  to  show  that  he  will  be  able  to  satisfy 
a  judgment  if  she  obtains  one,  but  to  meas- 
ure the  extent  of  her  loss." 

7.  Length  of  engagement. 

Length  of  time  that  the  marriage  engage- 
ment lasted  is  a  proper  item  of  evidence 
bearing  upon  the  amount  of  plaintiff's  dam- 
ages, firown  V.  Bannister,  14  Haw.  34; 
Broyhill  v.  Norton,  175  Mo.  190,  74  S.  W. 
1024;  Hanson  v.  Johnson,  141  Wis.  553, 
124  N.  W.  506. 

And  in  Grant  v.  Willey,  101  Mass.  356, 
it  was  held  that  the  length  of  time  the  en- 
gagement subsisted  is  an  element  of  dam- 
age, as  it  might  be  very  material  on  the 
plaintiff's  condition  and  prospects,  and  un- 
der some  circumstances  might  be  a  decided 
aggravation  of  the  injury. 

8.  Mi»cellaneoMS, 

The  fact  that  plaintiff  announced  her  en- 
gagement to  her  relatives  and  intimate 
friends,  and  extended  the  invitations  to  at- 
tend the  wedding,  may  be  considered  by  the 
jury  in  aggravation  of  damages.  Reed  v. 
Clark,  47  CaJ.  194. 

In  mitigation  of  damages,  consideration 
should  not  be  given  to  the  fact  that,  had 
the  marriage  been  consummated,  it  would 
likely  have  resulted  in  an  unhappy  alliance, 
sinoe  that  would  be  offsetting  against  in- 
jury already  inflicted  that  which  might 
have  been  done.  Piper  v.  Kingsbury,  48  Vt. 
480. 

Damages  for  an  attempted  abortion  made 
at  defencjant's  suggestion,  and  indignities 
suffered  therewith,  cannot  be  recovered 
41  L.R,A.(N.S.) 


where  not  set  out  or  claimed  in  the  declara- 
tion. Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

Nor  can  the  fact  that  plaintiff  suffered  a 
miscarriage  be  considered  (Giese  y.  Schultz, 
65  Wis.  487,  27  N.  W.  353 ) ,  the  court  con- 
sidering that,  while  the  miscarriage  might 
be  a  proximate  result  of  the  seduction,  it 
was  not  a  proximate  result  of  the  breach  of 
promise. 

Nor  can  loss  of  time  or  expense  of  medical 
or  other  attendance  as  a  result  of  a  mis- 
carriage be  recovered.    Ibid. 

Nor  the  fact  that  plaintiff  broke  an  ex- 
isting engagement  to  another,  and  promised 
to  marry  defendant^  be  considered  as  an 
element  of  damages,  as  that  would  enable 
plaintiff  to  take  advantage  of  her  own  per- 
fidy and  recover  damages  for  her  own 
breach  of  her  engagement  to  such  other. 
Hahn  v.  Bettingen,  81  Minn.  91,  50  L.ILA. 
669,  83  N.  W.  467.  *    • 

But  injury  to  health  is  a  proper  element 
of  damage.  Goddard  v.  Westcott,  82  Mich. 
180,  46  N.  W.  242;  Geiger  v.  Payne,  102 
Iowa,  581,  69  N.  W.  554,  71  N.  W.  671; 
Tyler  v.  Salley,  82  Me.  128,  19  Atl.  107. 

And  harm  done  to  prospects  in  life  may 
be  considered.  Kennedy  v.  Rodgers,  2  Kan. 
App.  764,  44  Pac.  47. 

Such  damages  do  include  damages  to  rep- 
utation, either  moral  or  physical.  Goddard 
V.  Westcott,  82  Mich.  180,  46  N.  W.  242 

And  a  letter  written  by  defendant  to 
plaintiff,  containing  a  proposal  that  she 
become  his  mistress  instead  of  his  wife,  can 
properly  be  considered  in  estimating  dam- 
ages. Campbell  v.  Arbuckle,  21  N.  Y.  S. 
R.  412,  4  N.  Y.  Supp.  29,  affirmed  without 
opinion  in  123  N.  Y.  662,  26  N.  E.  750. 

And  the  fact  that  plaintiff  had  released 
defendant  from  his  promise  would  afford 
no  defense,  but  it  should  be  taken  into  con- 
sideration in  assessing  damages.  Dennis  v. 
McKenzie,  24  L.  T.  N.  S.  363. 

Knowledge  by  others  of  the  birth  of  a 
child  claimed  as  the  result  of  the  seduction 
alleged  is  an  element  to  be  considered  in 
assessment  of  damages.  Lanigan  V.  Keely, 
4  Cal.  App.  760,  89  Pac.  441, 
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award  to  the  plaintiff  such  an  amount  of 
damages,  aside  from  any  actual  damages 
assessed,  in  the  nature  of  punitive  dam- 
ages or  exemplary  damages,  as  you  think 
will  be  proper  under  all  the  circumstances 
in  the  case."  And  to  the  following  in- 
struction: "You  are  further  instructed 
that,  in  arriving  at  the  amount  of  damages 
which  you  may  award  the  plaintiff,  if  you 
find  for  the  plaintiff  in  this  case,  you  may 
consider  all  the  circumstances  in  the  case, 
and,  if  you  find  for  the  plaintiff,  give  her 
such  an  amount  of  damages  as  will  com- 
pensate her  in  the  manner  already  ex- 
plained to  you,  and,  if  you  find  any  puni- 
tive damages  should  be  awarded,  then  as- 
sess to  the  plaintiff  such  punitive  damages 
as  you  think  proper,  and  the  sum  of  all 


awarded  must  not  exceed  the  sum  of  $10,- 
000." 

The  objection  to  the  foregoing  instrue- 
tions  is  that  the  court  not  only  told  the 
jury  that  it  might  allow  exemplary  dam* 
ages  if  they  found  the  defendant  acted  in 
bad  faith  in  making  the  contract,  if  one 
was  made,  but  went  further  and  told  the 
jury  that,  if  they  found  merely  that  de- 
fendant broke  his  contract  or  agreement, 
they  might,  on  that  account  alone,  award 
exemplary  or  punitive  damages,  and  this 
latter  clause  it  appears  was  without  ref- 
erence to  whether  the  defendant  entered 
into  the  contract  in  good  or  bad  faith,  or 
was  guilty  of  any  fraud  or  malice  either 
in  making  or  in  the  breach  thereof.  It  is 
insisted    that    this    instruction    was     not 


b.  Aggravation, 

1,  Bemurks    derogatory    to    plaintiff*  b 

character. 

(a)  €fenerally. 

Unjust  imputations  upon  plaintiff's  char- 
acter nuiy  be  considered  in  aggravation  of 
damages.  Lawrence  v.  Cooke,  66  Me.  187, 
96  Am.  Dec.  443. 

And  declarations  of  defendant  that  plain- 
tiff was  unchaste,  though  thev  also  involved 
an  actionable  slander.  Chesley  v.  Ghesley, 
10  N.  H.  327. 

And  circulation  by  defendant  after  his 
breach  of  marriage  contract,  of  the  facts  of 
his  seduction  of  plaintiff  and  of  his  rela- 
tions with  her.  Davis  v.  Pryor,  3  Ind. 
Terr.  396,  58  S.  W.  660. 

And,  also,  false  and  slanderous  state- 
ments made  by  defendant  concerning  plain- 
tiff's physical  condition.  Roberts  v.  Druil- 
lard,  123  Mich.  286,  82  N.  W.  49. 

But  recovery  cannot  be  had  for  defama- 
tion of  plaintiff's  character  by  defendant. 
Dunlap  V.  Clark,  26  111.  App.  573. 

And  matters  in  aggravation  of  damages, 
happening  after  the  suit  is  brought,  are  not 
admissible.  So  a  letter  written  by  defend- 
ant to  plaintiff  containing  many  gross  and 
indecent  expressions,  and  accusing  her  of 
want  of  chastity  and  of  having  illicit  inter- 
course with  himself,  could  not  be  considered. 
Greenleaf  v.  McColley,  14  N.  H.  303. 

Nor  can  remarks  by  defendant  derogatory 
to  plaintiff's  character  made  after  the  com- 
mencement of  the  action  be  considered  in 
estimating  the  damages.  Greenup  v.  Stoker, 
7  111.  688. 

(h)  At  the  tHal. 

Imputations  at  trial  upon  plaintiff's  char- 
acter aggravate  damages.  Berry  v.  Da 
Ck)sta,  1  Harr.  A  R.  291,  35  L.  J.  C.  P.  N. 
S.  191,  L.  R.  1  C.  P.  331,  12  Jur.  N.  S.  688, 
14  Week.  Rep.  279. 

Any  imputation  against  plaintiff's  char- 
acter or  impeachment  of  her  virtue  during 
the  trial,  if  undue  and  wantonly  made, 
may  be  considered  in  estimating  damages. 
41   L.RJ^..(N.S.) 


Ferguson  v.  Moore,  98  Tenn.  342,  39  S.  W. 
341. 

And  so  an  unsuccessful  attempt  during 
the  trial  to  blacken  the  character  of  plain- 
tiff by  charging  unchaste  conduct  with  de- 
fendant is  an  aggravation  of  damages. 
Broyhill  v.  Norton,  175  Mo.  190,  74  S.  W. 
1024. 

And  defendant's  attempt  to  prove  plain- 
tiff guilty  of  misconduct  with  other  men, 
when  he  knew  she  was  innocent,  or  when 
the  misconduct  was  committed  with  him- 
self, may  be  considered,  though  such  mis- 
conduct is  not  set  out  in  the  answer  as  a 
defense.  Kniffen  v.  McConnell,  30  N.  Y. 
285. 

But  in  Simpson  y.  Black,  27  Wis.  206,  it 
was  held  that  an  unsuccessful  attempt  by 
defendant  to  justify  his  breach  by  charging 
that  plaintiff,  while  engaged  to  him,  be- 
came engaged  to  another  man,  should  not 
be  considered  as  an  aggravation  of  damages. 
The  court  distinguishing  the  case  at  bar 
from  those  cases  which  hold  that  there  is 
an  aggravation  of  damages  where  defend- 
ant attempts  to  justify  a  breach  of  promise 
by  proving  that  plaintiff  was  guilty  of 
lascivious  conduct  with  other  men,  of  which 
he  knew  she  was  not  guilty. 


9.  Defense  of  unchastity. 

The  rule  is  that  a  false  charge  of  un- 
chastity  assigned  for  breaking  of  the  mar- 
riage engagement  may  be  considered  in  ag- 
gravation of  damages  on  the  ground  that  it 
shows  the  animus  attending  the  severing  of 
such  relations, — that  defendant  was  ac- 
tuated by  malice  and  broke  off  the  engage- 
ment wantonly  and  insolently,  and  in  a 
manner  calculated  to  wound  the  feelings, 
injure  the  reputation,  and  destroy  the  ni> 
ture  prospects  of  the  plaintiff. 

And  so  failure  to  prove  a  defense  of  the 
bad  character  of  plaintiff  may  be  considered 
in  aggravation  of  damages.  Cole  v.  HoUi- 
day,  4  Mo.  App.  94. 

Failure  to  prove  charges  of  unchastity 
may  be  considered  an  aggravation,  unless 
the  jury  are  satisfied  that  such  an  attempt 
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cured  by  any  of  the  other  instructions  giv- 
en, but  the  injury  done  was  accentuated 
by  the  language  used  in  the  second  instruc- 
tion, in  which  the  jury  was  informed  that, 
if  it  found  any  punitive  damages  should  be 
awarded,  it  might  assess  to  the  plaintiff 
such  as  it  might  think  proper,  except  the 
sum  of  all  awarded  must  not  exceed  $10,- 
000. 

Section  2906,  Comp.  Laws  1909,  provides 
that  "the  damages  for  the  breach  of  a 
promise  of  marriage  rest  in  the  sound  dis- 
cretion of  the  jury."  While  the  action  for 
breach  of  promise  of  marriage  is  one  which 
has  its  inception  in  the  violation  of  an  ob- 
ligation growing  out  of  a  contract,  the  au- 
thorities have,  since  a  very  early  date,  very 
generally  treated  the  action  as  one  carry- 


ing with  it,  as  to  damages,  the  elements 
of  a  tort.  Johnson  v.  Travis,  33  Minn.  231, 
22  N.  W.  624;  Glasscock  v.  Shell,  67  Tex. 
216;  Kelley  v.  Highfteld,  16  Or.  277,  14 
Pac.  744;  Thorn  v.  Knapp,  42  N.  Y.  474, 
1  Am.  Rep.  661;  Kniffen  v.  McConnell,  30 
N.  Y.  286.  See  also  6  Cyc.  1021,  and  cases 
cited  under  note  78,  and  1  Sedgw.  Dam- 
ages, 8th  ed.  §  370. 

The  rule  generally  accepted  by  text  writ- 
ers and  courts  is  stated  by  the  supreme 
court  of  Minnesota  in  the  case  of  Johnson 
V.  Travis,  supra,  to  be  as  follows:  "The 
law  as  to  damages  in  this  class  of  actions 
is  exceptional,  being  in  some  respects  analo- 
gous to  the  rules  prevailing  in  actions  for 
torts;  and  exemplary  damages  may  be 
awarded  upon  like  grounds  as  in  actions 


was  made  with  a*  reasonable  hope  and  an 
honest  expectation  of  establishing  the  same. 
Duvall  V.  Fuhrman,  2  Ohio  G.  D.  174,  3 
Ohio  G.  G.  306. 

And,  also,  an  unsuccessful  attempt  to 
prove  pregnancy  and  licentious  conduct  of 
plaintiff  prior  to  promise  of  marriage,  as 
an  excuse  for  breach  or  in  mitigation,  un- 
less the  same  was  made  bona  fide  in  the 
belief,  or  with  reason  to  believe,  that  the 
charge  was  true.  The  court  stated  that 
while  it  was  unnecessary  to  decide  that 
proposition  in  this  case,  yet  the  majority 
would  be  disposed  to  hold,  if  it  were  neces- 
sary, that  the  same  rule  is  also  applicable 
when  such  defenses  are  made  orally  in 
court.  White  v.  Thomas,  12  Ohio  St.  312, 
80  Am.  Dec.  347. 

An  unsuccessful  defense  of  want  of  chas- 
tity of  plaintiff  ought  not  to  aggravate  the 
damages  unless  actuated  by  malice,  wanton- 
ness, or  recklessness,  and  where  not  inter- 
posed in  good  faith.  Powers  v.  Wheatley, 
46  Gal.  113. 

And  in  Leavittv.  Gutler,  37  Wis.  46,  it 
was  held  that  a  defense  charging  plaintiff 
with  acts  of  lewdness  can  be  considered  in 
aggravation  of  damages  only  when  found 
to  be  false  and  made  in  bad  faith,  the  court 
criticizing  an  instruction  that  a  failure  to 
prove  the  charge  was  alone  sufficient. 

But  such  charges  contained  in  an  affi- 
davit used  in  the  course  of  the  trial  can- 
not be  considered  in  aggravation  of  dam- 
ages, the  court  statin?  that  the  rule  that 
dishonest  averments  of  immorality  may  be 
considered  in  aggravation  of  damages 
should  not  be  extended  beyond  the  pleading 
upon  which  the  action  rests.     Ibid. 

And  in  Alberts  v.  Albertz,  78  Wis.  72,  10 
L.R.A.  684,  47  N.  W.  96,  it  was  held  that 
the  elements  of  dishonesty  or  bad  faith  in 
averring  unchastity  are  essential  to  con- 
sidering such  charge  in  aggravation,  the 
court  citing  Leavitt  v.  Gutler,  supra. 

On  the  other  hand,  failure  of  defense  of 
want  of  chastity  of  plaintiff  may  be  con- 
sidered in  estimating  damages,  but  if  made 
bona  fide  and  in  the  belief  of  ability  to 
prove  the  same,  it  should  not  weigh  so 
much  as  if  made  wantonly,  recklessly,  or 
41  L.R.A.(N.S.) 


wilfully.  Kelley  v.  Highfield,  16  Or.  277, 
14  Pac.  744. 

And  in  Osmun  v.  Winters,  30  Or.  177,  46 
Pac.  780,  it  was  held  that  an  unproved 
charge  of  unchastity  made  in  the  answer 
may  be  considered,  in  connection  with  the 
rest  of  the  testimony,  in  aggravation  of 
damages,  the  court  citing  and  following 
Kelley  v.  Highfield,  supra. 

In  Hunter  v.  Hatfield,  68  Ind.  416,  the 
court  instructed  the  jury,  in  effect,  that 
though  defendant  in  a  breach  of  promise 
action  had  the  right  to  file  an  answer  at- 
tacking plaintiff's  character,  he  did  so  at 
his  peril;  and  that  if  the  jury  believed  from 
the  evidence  that  such  answer  was  untrue, 
it  was  their  duty  to  consider  any  charges 
in  the  answer  affecting  her  character  in 
aggravation  of  damages,  and  that  they 
could  assess  exemplary  damages  for  the 
wrong  done  to  the  plaintiff  in  placing  such 
charge  upon  the  record.  This  instruction 
was  held  improper  as,  "by  the  Gode  of 
Practice,  'the  defendant  may  set  forth  in 
his  answer  as  many  grounds  of  defense, 
counterclaim,  and  set-off,  whether  legal  or 
equitable,  as  he  shall  have,'  and  it  must 
not  be  held  that  he  does  so  at  his  peril 
merely  because  he  cannot  prove  them."  The 
court  said  further:  "The  appellant  should 
not  suffer  damages  in  this  case  for  matter 
unconnected  with  the  breach  of  the  mar- 
riage contract  averred  in  the  complaint. 
If  even  the  facts  alleged  in  the  answer  had 
been  maliciously  published  of  and  concern- 
ing the  appellee  as  a  libel,  they  could  not  be 
considered  as  aggravation  of  damages  in 
an  action  for  the  breach  of  a  promise." 

But  in  Haymond  v.  Saucer,  84  Ind.  3, 
the  court  instructed  the  jury  that  "while 
the  defendant  may  in  a  proper  case  plead 
and  show  by  competent  evidence  a  want  of 
chastity  in  the  plaintiff  before  the  cause 
of  action  arose,  yet,  if  the  defendant  wan- 
tonly, with  an  intention  to  injure  the  plain- 
tiff, alleges  that  she  is  unchaste,  or  that 
she  has  had  sexual  intercourse  with  other 
men,  without  reasonable  belief  or  expecta- 
tion that  he  will  be  able  to  establish  the 
same  by  proof,  it  may  be  considered  by  the 
jury  in  aggravation  of  damages,"— and  it 
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of  the  latter  class."  (Citing  authorities.) 
The  statutory  rule  of  this  state  under  which 
a  jury  is  authorized,  in  addition  to  the 
actual  damages,  to  give  damages  for  the 
sake  of  example  and  by  way  of  punishing 
a  defendant,  is  contained  in  §  2887,  Comp. 
Laws  1909,  and  applies  to  those  cases 
"where  the  defendant  has  been  guilty  of  op- 
pression, fraud,  or  malice,  actual  or  pre- 
sumed/' 

The  rule  as  announced  by  the  supreme 
court  of  Michigan  in  the  case  of  Goddard 
V.  Westcott,  82  Mich.  180,  46  N.  W.  242, 
is  as  follows:  "While  exemplary  damages 
may  be  recovered  in  a  suit  for  breach  of 
promise  to  marry  as  a  part  of  the  general 
damages,  in  a  proper  case,  and  without 
specially  pleading  the  facts  warranting  the 


allowance  of  the  same,  it  must  appear  that 
there  has  been  something  more  than  a  re- 
fusal without  sufficient  legal  excuse  to  car- 
ry out  the  contract,  before  such  damages 
can  be  recovered." 

In  the  case  at  bar  the  plaintiff  does  not 
plead  any  facts  showing  that  defendant 
was  guilty  of  "oppression,  fraud,  or  malice, 
actual  or  presumed,"  and  in  our  judgment 
there  is  no  evidence  to  support  a  verdict 
for  damages  with  these  elements  as  a  basis. 
The  parties  had  both  been  married  before. 
Defendant  lived  in  the  city  of  Shawnee, 
Oklahoma.  Plaintiff  was  employed  as  a 
cashier  in  a  store  in  Chicago,  Illinois.  Af> 
ter  becoming  acquainted  by.  correspondence, 
defendant  visited  Chicago  for  the  purpose 
of  meeting  plaintiff,   and  remained  in  the 


was  held  that  there  was  no  error  in  giving 
such  instruction,  the  court  distinguishing 
and  disapproving  in  part  Hunter  v.  Hat- 
field, supra.  It  was  pointed  out  that  the 
instruction  condemned  in  Hunter  v.  Hat- 
field was  materially  different,  in  that  it  left 
no  room  for  inquiry  whether  the  defendant 
acted  wantonly  or  bona  fide  in  presenting 
his  alleged  defense.  The  court  further  said : 
"We  do  not,  however,  consider  that  the 
provision  of  the  Code  referred  to  in  that 
opinion  has  the  significance  there  attributed 
to  it.  While  a  defendant  may  unquestion- 
ably and  without  responsibility  'set  forth 
in  his  answer  as  many  grounds  of  defense 
.  .  .  as  he  shall  have/  he  may  not  pre- 
tend to  have  those  of  which  he  has  no  evi- 
dence, or  which  he  has  no  reasonable  ground 
to  believe  to  be  true  and  capable  of  proof." 

And  so  in  Denslow  v.  Van  Horn,  16  Iowa, 
476,  it  was  held  that  an  instruction  in  effect 
that  the  mere  failure  to  prove  the  defense 
of  bad  character  must  be  considered  by 
the  jury  in  aggravation  of  damages  was  too 
broad,  as  not  taking  into  consideration 
mala  fides  and  bona  fides  of  such  defense. 

But  an  attempt  by  defendant  in  bad  faith 
to  blacken  and  defame  the  character  of 
plaintiff  may  be  considered  in  aggravation 
of  damages.  Blackburn  v.  Mann,  85  111. 
222. 

And  so  an  attenipt  to  prove  that  plain- 
tiff was  of  immoral  or  bad  character,  if  a 
wanton  or  malicious  attempt  intended  only 
to  blacken  and  further  injure  plaintiff^s 
character,  would  be  an  aggravation  of  dam- 
ages.    Fidler  v.  McKinley,  21  111.  308. 

And  an  unsuccessful  attempt  to  prove 
that  plaintiff  was  a  lewd  woman  of  bad 
character,  which  attempt  was  not  made  in 
good  faith  or  with  any  reasonable  hope  or 
expectation  of  success.  Fleet  ford  v.  Har- 
nett, 11  Colo.  App.  77,  52  Pac.  293. 

And,  also,  a  wanton  attempt  to  show 
plaintiff  guilty  of  improper  conduct  with 
other  men,  of  which  she  was  innocent.  Reed 
V.  Clark,  47  Cal.  194. 

And  an  averment  in  answer,  of  want  of 
chastity  on  part  of  plaintiff,  not  made  in 
good  faith  but  as  a  mere  defense.    Liese  v. 
Meyer,  143  Mo.  547,  45  S.  W.  282. 
41   L.R,A.(N.S.) 


And  failure  to  prove  'allegations  in  an- 
swer that  at  the  time  of  the  alleged  prom- 
ise, "plaintiff  was  a  common  prostitute  and 
still  IS  so,  and  was  then  and  still  is  of  a 
bad  character,  and  was  and  is  an  unchaste 
woman,  and  had  and  has  illicit  intercourse 
with  various  persons,"  may  be  considered 
in  aggravation  of  damages.  Thorn  y. 
Knapp,  42  N.  Y.  474,  1  Am.  Rep.  561. 

An  unwarrantable  attack  in  answer  upon 
the  virtue  of  plaintiff  may  be  considered  in 
aggravation  of  damages,  as  a  nominal  ver* 
diet  would  be  an  indorsement  of  the  slan- 
der and  ruin  plaintiff's  reputation.  Davis 
V.  Slagle,  27  Mo.  600. 

And  in  Southard  v.  Rexford,  6  Cow.  254, 
in  holding  that  an  unsuccessful  defense  to 
an  action  for  breach  of  promise,  that  plain- 
tiff had  repeatedly  had  criminal  intercourse 
with  various  persons,  should  be  considered 
in  aggragation  of  damage,  the  court  said: 
"A  verdict  for  nominal  or  trifling  damages 
under  such  circumstances  would  be  fatal  to 
the  character  of  the  plaintiff,  and  it  would 
be  matter  of  regret  if  a  check  upon  a  li- 
cense of  this  description  did  not  exist  in 
the  power  of  the  jury  to  take  it  into  con- 
sideration in  aggravation  of  damages." 

Specification  of  defense  that  plaintiff 
was  not  a  proper  person  for  defendant  to 
marry  on  account  of  her  character  was 
held  proper  evidence  in  aggravation  of  dam- 
ages, though  before  the  trial  defendant's 
counsel  gave  notice  that  this  specification 
was  -  not  and  would  not  be  relied  upon,  aa 
it  had  a  tendency  to  humiliate  plaintiff  in 
the  estimation  of  her  counsel,  to  whom 
the  specification  was  delivered,  and  made  it 
necessary  for  her  in  preparing  for  trial  to 
inform  witnesses  on  her  own  behalf  that 
her  character  would  be  attacked.  Smith  v. 
Compton,  67  N.  J.  L.  548,  58  L.R.A.  480, 
52  Atl.  386. 

In  Kaufman  v.  Fye,  99  Tenn.  145,  42  S. 
W.  25,  it  was  held  that  complete  failure 
to  prove  a  charge  of  unchastity  may  be  con- 
sidered in  aggravation,  though  the  charge 
was  not  made  in  bad  faith. 

But  in  Spencer  v.  Simmons,  160  Mich. 
292,  125  N.  W.  9,  19  Ann.  Cas.  1126,.  it  was 
held  that  defarac^tory  language  of  defendant 
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city  about  a  week  or  ten  days^  which  was 
the  period  of  their  personal  intercourse  dur- 
ing their  courtship.  The  balance  of  their 
intercourse  was  through  correspondence, 
which  covered  several  months.  Concern- 
ing the  treatment  of  her,  plaintiff  testi- 
fies that,  after  defendant  had  been  in  Chi- 
cago a  few  days,  he  asked  her,  *'What  do 
you  think  about  me?"  and  to  which  she  re- 
plied, "1  like  you."  Plaintiff,  testifying, 
then  said:  ''He  was  a  very  respectable 
man;  I  didn't  think  at  the  time  he  was 
this  character  of  man;  and  he  ask  me  a 
lot  of  more  of  interrogations,  and  1  said, 
'You  have  character  too,  for  I  saw  it  in 
your  letters,'  and  every  letter  he  wrote  was 
nice  as  could  be,  and  I  thought  we  could 
be  happy  together."     And,  "1  always  had 


a  good  feeling  for  the  man  from  the  first 
that  1  saw  his  picture;  1  studied  it  for 
about  twenty  minutes,  and  I  knew  that  I 
was  not  a  child  any  more,  but  if  he  was 
good,  and  through  his  letters  I  saw  that 
he  was  not  talking  nonsense  like  young 
couples  do,  and  that  he  was  a  respectable 
man  and  never  mentioned  any  wrong  thing, 
and  seemed  to  be  well  satisfied." 

It  appears  that  the  defendant  wrote 
plaintiff  several  letters  after  leaving  her 
in  Chicago,  at  which  time  he  had,  as  the 
jury  found,  agreed  to  marry,  and  then 
without  any  explanation  ceased  to  write, 
and  did  not  answer  the  letters  which  she 
wrote  to  him.  Herein,  in  our  judgment, 
was  simply  a  refusal  on  the  part  of  the 
defendant,   without  sufficient  legal  excuse. 


in  his  pleading  and  upon  the  trial  cannot 
be  made  the  basis  of  an  independent  award 
of  damages. 

3.  Miscellaneous. 

Evidence  of  a  proposal  by  defendant  to 
secure  a  false  certificate  of  marriage, 
though  there  was  in  fact  to  be  no  marriage, 
could  be  considered  in  aggravation  of  dam- 
ages.   Baldy  v.  Stratton,  11  Pa.  316. 

And  the  fact  that  defendant  entered  into 
the  contract  for  the  purpose  of  debauching 
plaintiff  and  then  violating  the  contract 
may  be  considered,  though  unsuccessful  in 
his  purpose.  Kaufman  v.  Fye,  99  Tenn. 
146,  42  S.  W.  25. 

And,  also,  evidence  of  unnecessary  and 
heartless  exposure  of  plaintiff's  infamy,  and 
of  his  boasting  of  his  triumph  over  her 
▼irtue.    Baldy  v.  Stratton,  supra. 

And  a  statement  by  defendant  to  the  ef- 
fect that  he  never  had  intended  to  marry 
the  plaintiff,  and  had  taken  matters  as  far 
as  he  had  only  to  show  certain  named  par- 
ties that  he  could  marry  plaintiff  if  he 
wished,  was  held  unmanly  and  depraved, 
and  properly  admitted  in  evidence  to  ag- 
gravate damages.  Trammell  v.  Vaughan, 
168  Mo.  214,  51  L.R.A.  854,  81  Am.  St.  Eep. 
302,  59  S.  W.  79. 

Entering  into  a  marriage  contract  by  one 
who  knows  that  he  has  a  loathsome,  con- 
tagious, venereal  disease  is  an  aggravation 
of  damages.    Ibid. 

But  the  fact  that,  in  consequence  of  sex- 
ual intercourse  induced  upon  faith  of  prom- 
ise of  marriage,  defendant  communicated  to 
plaintiff  a  loathsome  disease,  could  not  be 
considered  in  aggravation  of  damages. 
Churan  v.  Sebesta,  131  111.  App.  330.  It 
was  said:  "Reprehensible  as  the  conduct 
of  the  defendant  must  be  in  such  a  case, — 
and  the  ground  it  may  be  of  an  action  in 
tort  by  itself, — it  cannot  be  an  aggravation 
of  a  refusal  to  fulfil  a  promise  of  marriage, 
that  the  defendant  is  physically  degenerate 
and  an  unsafe  companion;  nor  would  the 
fulfilment  of  the  promise  restore  the  health 
or  lessen  the  suffering  from  the  disease 
contracted.  Presumably,  if  it  had  any  ef- 
fect, it  "would  aggravate  it." 
41  L,R.A.(N,?  \  54 


o.  Mitigation, 

1.  Character  and  conduct  of  plaintiff 

generally. 

General  bad  character  can  be  proved  in 
mitigation  of  damages.  McGregor  v.  Mc- 
Arthur,  5  U.  C.  C.  P.  493. 

And  in  Baddeley  v.  Mortlock,  Holt,  151, 
17  Revised  Rep.  626,  it  was  held  that  with- 
out proof  that  charges  of  bad  character  of 
plaintiff  were  well  founded,  defendant  was 
not  absolved  from  the  contract,  but  that  it 
affected  the  damage  (defendant  in  this  case 
was  a  woman). 

And  evidence  that  plaintiff  drank  intoxi- 
cating liquors  is  admissible  in  mitigation. 
Button  V.  McCauley,  1  Abb.  App.  Dec.  282, 
5  Abb.  Pr.  N.  S.  29,  reversing  38  Barb.  413. 

And  so  may  plaintiff^s  abusive  conduct 
toward  defendant's  mother  and  sister  be 
considered.  Alberts  v.  Albertz,  78  Wis.  72, 
10  L.R.A.  584,  47  N.  W.  95. 

And  also  improper  conduct  on  the  part 
of  plaintiff  in  which  the  defendant  did  not 
participate.  Johnson  v.  Smith,  3  Pittsb. 
184. 

But  friendly  associations  with  other  men 
prior  to  the  promise  are  inadmissible  in 
mitigation.  Robinson  v.  Craver,  88  Iowa, 
381,  55  N.  W.  492. 

Nor  is  the, fact  that  at  the  time  of  her 
engagement  to  defendant,  plaintiff  was  en- 
gaged to  marry  a  third  person,  to  be  con- 
sidered in  mitigation  of  damages.  Roper  v. 
Clay,  18  Mo.  383,  59  Am.  Dec.  314. 

Nor  can  the  fact  that  the  plaintiff  at  the 
time  of  defendant's  promise  of  marriage 
was  engaged  to  another,  and  fraudulently 
represented  that  she  was  not,  be  considered 
in  mitigation  of  damages  where,  after  learn- 
ing of  such  previous  engagement  and  its 
discontinuance,  defendant  continued  his  en- 
gagement.    Alberts  v.  Albertz,  supra. 

Plaintifl^s  declaration  made  after  the 
commencement  of  the  action,  to  the  effect 
that  she  would  not  marry  defendant  except 
for  his  property,  and  that  she  had  no  af- 
fection for  him,  should  not  be  considered  in 
mitigation  of  damages.  Miller  v.  Hayes, 
34  Iowa,  496,  11  Am.  Rep.  154. 

And  the  fact  that  plaintiff,  upon  learning 
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to  carry  out  the  contract  which  he  had 
made,  and  this,  within  the  holding  of  the 
•upreme  court  of  Michigan  in  the  case  of 
Ooddard  t.  Westcott^  supra,  is  not  a  suffi- 
cient basis  to  support  exemplary  damages. 
The  jury  was  instructed,  as  we  have 
seen,  that,  if  it  found  that  defendant  broke 
his  contract  or  agreement,  if  it  found  that 
he  made  one,  then  it  could  award  to  the 
plaintiff   punitive    or    exemplary   damages 


such  as  it  might  think  proper  under  all 
of  the  circumstances  of  the  case.  This 
would  allow  exemplary  and  punitive  dam- 
ages in  every  case  where  plaintiff  could  re- 
cover. Under  the  statute  with  reference 
to  the  measure  of  damages  recoverable  in 
this  character  of  a  case,  and  the  elements 
necessary  to  support  a  finding  of  exemplary 
damages,  this  instruction  was  error. 
The    other    objections    which    are    urged 


of  defendant's  marriage  to  another,  sought 
out  defendant  and  shot  him,  should  not  be 
considered  in  mitigation.  Schmidt  v.  Durn- 
ham,  46  Minn.  227,  49  N.  W.  126. 

9.  PUUntifP»  look  of  viriue. 

Bad  character  may  be  considered  in  miti- 
gation when  pleaded.  Herriman  v.  Lay- 
man, 118  Iowa,  590,  92  N.  W.  710. 

That  plaintiff  was  addicted  to  lewdness 
is  a  circumstance  to  be  considered  in  esti- 
mating damages.  Kantzler  v.  Grant,  2  111. 
App.  236;  Doubet  v.  Kirkman,  16  111.  App. 
622;  Fidler  v.  McKinley,  21  111.  308. 

And  evidence  of  plaintiff's  acts  of  sexual 
intercourse  with  other  men  may  be  con- 
sidered. Williams  v.  Hollingsworth,  6 
Baxt.  12. 

Any  evidence  that  may  appear  of  the 
easy  virtue,  want  of  charity,  or  improper 
conduct  on  plaintiff's  part  at  the  time  or 
after  the  promise  is  made,  may  be  consid- 
ered in  mitigation.  Conaway  v.  Shelton,  3 
Ind.  334. 

And  so  the  fact  that  plaintiff  was  im- 
moral prior  to  and  at  the  time  of  the  com- 
mencement of  the  action  for  breach  of 
promise,  unlawfully  cohabiting  with  a  third 
person  as  his  mistress,  would  be  competent 
evidence  in  mitigation.  Dupont  v.  Mc- 
Adow,  6  Mont.  26,  9  Pac.  925.  It  was  said 
that  damages  for  the  blasted  hopes  and 
ruined  life  of  a  pure,  virtuous  woman  might 
be  immeasurably  large  and  beyond  any 
compensation,  while  to  an  habitual  mis- 
tress, whose  life  and  hopes  were  already 
ruined,  the  damages  might  be  immeasurably 
small. 

And  evidence  that  plaintiff's  character 
for  chastity  was  not  good  at  the  time  of 
the  alleged  contract,  and  before  and  since 
that  time,  is  legitimate  in  mitigation  of 
damages.    Cole  v.  Holliday,  4  Mo.  App.  94. 

In  Johnson  v.  Gaulkins,  1  Johns.  Cas. 
116,  1  Am.  Dec.  102,  it  was  held  that  de- 
fendant should  be  permitted  to  show  in 
mitigation  of  damages  licentious  conduct 
in  plaintiff  and  her  general  character  as  to 
sobriety  and  virtue  without  any  limitation 
as  to  time.  The  court  said:  "The  object 
of  this  action  is  not  merely  a  compensation 
for  the  immediate  injury  sustained,  but 
damages  for  the  loss  of  reputation.  This 
must  necessarily  depend  on  the  general  con- 
duct of  the  party  subsequent  to  as  well  as 
previous  to  the  injury  complained  of,  and 
the  damages  to  be  recovered,  as  in  actions 
for  defamation,  ought  to  be  regulated  by 
all  the  circumstances  of  the  CAse," 
41  X#,R,A-(N.8.) 


And  in  Willard  v.  Stone,  7  Cow.  22,  17 
Am.  Dec  496,  it  was  held  that  licentious 
conduct  of  plaintiff  before  or  after  the 
breach  may  be  proved  in  mitigation. 

And  in  Van  Storch  v.  Griffin,  71  Pa.  240, 
evidence  that,  previous  to  the  alleged  prom- 
ise, plaintiff^s  general  character  for  chastity 
was  bad,  was  held  admissible  in  mitigation, 
on  the  ground  that,  among  other  damages, 
the  action  is  brought  to  recover  compensa- 
tion for  loss  of  reputation,  which  must  nec- 
essarily depend  on  the  conduct  of  the  party 
before  and  after  the  injury  complained  of. 

And,  also,  in  Tompkins  v.  Wadley,  3 
Thomp.  &  C.  424,  that  plaintiff,  while  a 
young  girl  before  a  former  marriage,  and 
more  than  twenty-five  years  before  the  pres- 
ent action,  had  committed  an  act  of  adul- 
tery, was  held  competent  evidence  in  mit- 
igation of  damages,  and  this  though  not 
pleaded. 

In  Palmei  v.  Andrews,  7  Wend.  142,  it 
was  held  that  grossly  indecent  conduct  on 
part  of  plaintiff  may  be  considered  in  mit- 
igation. In  this  case  it  did  not  appear 
whether  the  conduct  shown  was  before  or 
after  the  promise. 

Previous  unchaste  character  of  plaintiff 
and  the  birth  of  illegitimate  child,  though 
known  to  defendant  at  the  time  of  making 
the  promise  of  marriage,  may  be  consid- 
ered in  mitigation  of  damages.  Denslow 
V.  Van  Horn,  16  Iowa,  476.  It  was  said 
that  in  considering  such  facts  a  distinc- 
tion should  be  drawn  between  one  who  at  a 
distant  period  had  been  guilty  of  only 
one  impropriety,  and  one  whose  unchaste 
conduct  is  continuing  and  recent. 

And  in  Burnett  v.  Simpkins,  24  111.  264, 
it  was  held  that  evidence  of  want  of  virtue 
on  the  part  of  plaintiff  may  be  shown  in 
mitigation,  though  known  to  the  defendant 
at  ^e  time  of  the  promise,  for  the  reason 
that  the  breach  of  marriage  prcHuise  does 
not  result  in  the  same  injury  as  if  her  char- 
acter had  been  good. 

On  the  other  hand,  it  has  been  held  that 
plaintiff's  previous  unchaste  character,  if 
unknown  to  defendant  at  the  time  of  the 
promise,  may  be  considered  in  mitigation, 
but  it  is  otherwise  if  it  was  known  to  de- 
fendant.    Butler  V.  Eschleman,  18  111.  44. 

And  so,  also,  an  instruction  that  the 
previous  unchaste  character  of  plaintiff  may 
be  considered  in  mitigation  is  erroneous 
where  it  ignores  the  question  of  defendant's 
knowledge  at  the  time  of  the  promise. 
Guptill  V.  Verback,  58  Iowa,  98,  12  N.  W. 
126. 

And  in  SheahMi  y,  B^rry,  27  Mich.  ZHt 


1912. 


BAUMLE  T.  VERDE. 


801 


relate  to  the  admission  of  evidence,  and 
are,  in  our  judgment,  without  merit. 
Plaintiff  is  entitled  to  have  introduced  on 
the  trial  of  this  cause  all  evidence  showing 
communications  between  herself  and  the 
defendant  which  will  assist  in  presenting 
her  side  of  the  controverted  propositions, 
and  we  are  not  able  to  say  that  the  let- 
ters to  which  objections  are  urged  do  not 


it  was  held  that  evidence  of  plaintifTs  in- 
continence before  or  during  the  engagement, 
unknown  to  defendant  before  the  breach, 
may  be  considered  in  mitigation  of  dam- 
ages, where  the  engagement  was  broken 
without  excuse  and  after  seduction. 

Plaintiff's  illicit  intercourse  with  other 
men  before  plaintiff's  engagement  to  defend- 
ant, unknown  to  him  at  that  time,  may  be 
considered  in  mitigation.  Alberts  v.  Al- 
bertz,  78  Wis.  72,  10  L.R.A.  684,  47  N.  W. 
95;  Clark  v.  Reese,  26  Tex.  Civ.  App.  619, 
64  S.  VV.  783. 

That  plaintiff  prior  to  the  alleged  engage- 
ment was  of  unchaste  character,  and  had 
borne  two  illegitimate  children  by  another 
man,  is  evidence  in  mitigation.  Brown  v. 
Bannister,  14  Haw.  34. 

And  in  Bench  v.  Merrick,  1  Gar.  &  K. 
463,  it  was  said  that  the  fact  that  plaintiff 
had  had  an  illegitimate  child  by  another 
man  should  be  received  in  mitigation  of 
damages,  though  it  had  been  ten  years  be- 
fore the  promise  and  she  had  lived  a  vir- 
tuous life  ever  since. 

Evidence  of  acts  wantonly  indelicate  and 
inconsistent  with  the  conduct  of  a  pure- 
minded  woman  is  admissible  in  mitigation. 
Stratton  v.  Dole,  45  Neb.  472,  63  N.  W. 
875. 

But  evidence  of  plaintiff's  acts  of  lewd- 
ness committed  after  the  commencement  of 
the  acti.m  is  inadmissible  in  mitigation  of 
damages,  in  an  action  for  breach  of  mar- 
riage promise  which  charges  seduction. 
Duvall  V.  Fuhrman,  2  Ohio  C.  D.  174,  3 
Ohio  C.  C.  305. 

And  in  Colburn  v.  Marble,  196  Mass.  376, 
124  Am.  St.  Rep.  561,  82  N.  E.  28,  a  request- 
ed instruction  that  fornication  on  the  part 
of  the  plaintiff  could  be  considered  in  miti- 
gation of  damages  was  rightfully  refused 
as  too  broad,  because  it  included  fornication 
committed  with  defendant. 

And,  also,  in  Boynton  v.  Kellogg,  3  Mass. 
189,  3  Am.  Dec.  122,  it  was  held  that  where 
one,  under  promise  of  marriage,  had  seduced 
a  female,  and  pregnancy  resulted,  he  could 
not,  in  mitigation  of  damages,  show  her 
bad  character  for  chastitv  between  the  time 
of  the  promise  and  the  breach. 

Nor  can  acts  of  fornication  of  plaintiff, 
committed  with  defendant  before  the  prom- 
ise of  marriage,  be  set  up  in  mitigation. 
Espy  V.  Jones,  37  Ala.  379. 

Nor  the  fact  that  plaintiff  had  had  inter- 
course with  defendant  prior  to  the  prom- 
ise as  well  as  after.  Fleet  ford  v.  Barnett, 
11  Colo.  App.  77,  52  Pac.  293. 

Rumors  of  the  unchastity  of  plaintiff 
41   l,,R.A.(N.S.) 


tend,   at   least   to   some  extent,   to  throw 
light  upon  the  situation. 

The  judgment  of  the  trial  court  is  there- 
fore accordingly  reversed,  and  the  cause 
remanded,  with  instructions  to  set  the  ver- 
dict and  judgment  aside,  and  grant  defend- 
ant a  new  trial. 

Turner,  Ch.  J.,  and  Kane  and  Hayes, 
J  J.,  concur.    Williams,  J.,  absent. 


must  be  shown  to  rest  upon  reasonable  or 
good  foundation,  to  be  considered  in  mitiga- 
tion. Capehart  v.  Carradine,  4  Strobh.  L. 
42. 

3,  Physical  or  tnental  eondUian. 

As  a  marriage  with  a  healthy  person,  free 
from  all  disease,  would,  when  all  things 
were  equal,  be  more  desirable  than  with  a 
person  with  an  incurable  and  offensive  dis- 
ease, it  is  proper  evidence  in  mitigation  of 
damages  that  defendant  is  inflicted  with  an 
incurable  disease.  Sprague  v.  Craig,  51 
111.  288. 

In  Mabin  y.  Webster,  129  Ind.  430,  28 
Am.  St.  Rep.  199,  28  N.  E.  863,  it  was  held 
competent  to  prove  in  mitigation  of  dam- 
ages that  at  the  time  of  the  breach  defend- 
ant was  inflicted  with  an  incurable  disease, 
and  that  marriage  would  have  an  injurious 
effect  upon  him  and  probably  shorten  his 
life. 

And,  also,  the  fact  that  plaintiff  is  in- 
flicted with  epilepsy  is  evidence  admissible 
in  mitigation  of  damages.  Walker  v. 
Johnson,  6  Ind.  App.  600,  33  N.  E.  267,  34 
N.  E.  100. 

But  one  who,  at  the  time  he  entered  into 
the  contract  to  marry,  knew  of  taint  of  in- 
sanity in  plaintiff's  family,  cannot  on  that 
ground  mitigate  damages  for  his  breach  of 
promise.  Lohner  v.  Coldwell,  16  Tex.  Civ. 
App.  444,  39  8.  W.  591. 

4.  Subsequent    offer   of   marriage. 

How  far  an  offer  to  renew  and  perform 
a  broken  engagement  may  go  in  mitigation 
must  be  left  in  each  case  to  the  jury. 
Kurtz  V.  Frank,  76  Ind.  594,  40  Am.  Rep. 
275. 

A  subsequent  offer  after  suit  was  com- 
menced was  held  proper  evidence  in  mitiga- 
tion, in  Kelly  v.  Renfro,  9  Ala.  325,  44 
Am.  Dec.  441. 

A  subsequent  offer  of  marriage  should  not 
be  considered  in  mitigation.  Bennett  v. 
Beam,  42  Mich.  346,  36  Am.  Rep.  442,  4 
N.  W.  8.  The  court  said:  "A  supposed 
virtuous  man  of  wealth,  refinement,  and 
respectability  gains  the  affections  of  a  young 
lady,  and  under  a  promise  of  marriage  ac- 
complishes her  ruin,  then  abandons  her  and 
enters  upon  a  life  of  open  and  notorious 
profligacy  and  debauchery,  and  when  sued 
he  offers  to  carry  out  his  agreement,^-offer8 
himself  in  marriage, — ^when  any  woman 
with  even  a  spark  of  virtue  or  sensibility 
would  shrink  from  his  polluted  touch.  To 
h^ld  thf^t  the  Qffer  of  9Uch  ^  skeleton,  and 
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refusal  to  accept,  could  be  considered  even 
in  mitigation  of  damages,  would  shock  the 
sense  of  justice,  and  be  simply  a  legal 
outrage.  Such  an  offer  could  in  no  way 
atone  for  the  past  or  have  any  tendency  to 
show  that  the  defendant  had  not  and  was 
not  acting  in  a  most  heartless  and  out- 
rageous manner;  yet  the  principle  which 
would  admit  the  evidence  rejected  in  this 
case  would  admit  it  also  in  the  one  sup- 
posed. The  evidence  was  very  properly 
rejected." 

But  in  McCarty  v.  Heryford,  126  Fed. 
46,  it  was  held  that  a  bona  fide  offer  of 
marriage  made  after  the  action  is  begun 
may  be  considered  in  mitigation  of  dam- 
ages. In  criticizing  the  reasoning  of  the 
court  in  Bennett  v.  Beam,  supra,  holding 
that  a  subsequent  offer  of  marriage  is  not 
admissible  in  mitigation,  the  court  said: 
"It  assumes  that  the  jury  must  give  the 
same  consideration  to  the  subsequent  offer 
in  all  cases.  It  is  a  question  for  the  jury 
in  the  particular  case  as  to  what  allow- 
ance, if  any,  should  be  made  because  of  the 
offer.  In  all  cases  the  effect  of  the  offer 
depends  upon  the  advantages  offered.  If 
the  subsequent  offer  is  in  all  respects  as  ad- 
vantageous as  the  first  offer,  there  is  no 
reason  why  the  plaintiff  should  reject  it 
for  its  equivalent  in  money.  Public  pol- 
icy is  better  served  with  the  compromise  of 
marriage  than  with  sensational  litigation 
that  spreads  before  the  public,  eager  to  lis- 
ten, the  secrets  of  a  courtship  and  the  un- 
savory details  of  a  seduction.  And  when 
it  is  manifest  that  the  jury  has  refused  to 
give  consideration  to  an  offer  in  such  a 
case,  the  verdict  should,  in  the  interest  of 
private  justice  and  public  morals,  be  set 
aside." 

An  offer  to  renew  a  promise  of  marriage 
and  perform,  made  after  the  breach  and 
before  the  action  is  brought,  mav  be  con- 
sidered in  mitigation,  but  not  where  such 
offer  is  made  after  the  action  is  commenced. 
Kendall  v.  Dunn,  —  W.  Va.  — ,  —  L.R.A. 
(N.S.)  — ,  76  8.  E.  454. 

The  fact  that  defendant,  subsequent  to 
the  commencement  of  the  action,  offered  to 
marry  plaintiff,  should  not  be  considered 
in  mitigation.  Heasley  v.  Nichols,  38  Wash. 
485,  80  Pac.  769;  Boulet  v.  Qoudreault, 
Rap.  Jud.  Quebec  35  G.  S.  294. 

An  offer  to  perform  the  promise  made 
after  the  breach  should  not  go  in  mitigation 
of  damages.  Holloway  v.  Griffith,  32  Iowa, 
409,  7  Am.  Rep.  208. 

5.  Miscellaneous: 

In  Goryell  v.  Colbaugh,  1  N.  J.  L.  77,  1 
Am.  Dec.  192,  evidence  was  refused  in 
mitigation  of  damages,  that  there  had  been 
a  recovery  in  an  action  brought  by  plain- 
tiff's father  for  her  seduction,  birth  of 
child,  and  loss  of  service,  in  which  action 
the  inquiry  as  to  the  promise  of  marriage 
and  seduction  had  been  gone  into. 

And  in  Jarvis  v.  Johnson,  2  Ohio  Dec. 
Reprint,  312,  the  fact  that  the  father  of 
plaintiff  recovered  against  defendant  for 
41  L.R.A.(N.S.) 


the  same  seduction  cannot  be  shown  in  miti- 
gation of  damages  for  the  breach  of  mar- 
riage promise,  where  evidence  of  seduction 
is  admissible  to  enhance  the  damages. 

Kinship  not  within  the  prohibited  degree 
cannot  be  considered  in  mitigation  of  dam- 
ages. Alberts  v.  Albertz,  78  Wis.  72,  10 
L.R.A.  584,  47  N.  W.  95. 

Nor  the  fact  that  the  plaintiff  after  the 
breach  by  defendant  succeeded  in  procuring 
a  husband.  Fisher  v.  Barber,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  871. 

Nor  a  refusal  to  marry  because  the  de- 
fendant felt  that  his  obligation  to  his  sis- 
ters was  such  that  his  marriage  would  be 
improper.  Smith  v.  Compton,  67  N.  J.  L. 
548,  58  L.R.A.  480,  52  Atl.  386. 

Nor  can  ill  health  of  defendant  rendering 
impossible  his  performance  of  the  marriage 
contract  be  considered  where  it  was  not 
pleaded.  Edge  v.  Griffin,  —  Tex.  Civ.  App. 
— ,  63  S.  W.  148. 

Nor  evidence  tending  to  show  the  feeling 
of  plaintiff  towards  defendant  after  the 
breach  of  contract,  and  relating  onlv  to 
that  time.  Robinson  v.  Graver,  88  Iowa, 
381,  55  N.  W.  492. 

But  defendant  may,  in  mitigation  of  dam- 
ages, go  into  evidence  that  his  relatives 
disapproved  of  the  match.  Irving  v.  Green- 
wood, 1  Car.  &  P.  350. 

And,  also,  it  is  proper  to  consider  in  mit- 
igation that  defendant's  refusal  was  not  due 
to  want  of  respect  or  attachment  for  plain- 
tiff, but  to  the  strenuous  opposition  of  his 
mother,  a  woman  in  infirm  nealth.  John- 
son V.  Jenkins,  24  N.  Y.  252. 

And  evidence  that  defendant  sought  to 
have  the  marriage  'postponed,  until  such 
time  as  his  health  would  permit  his  mar- 
riage with  safety,  should  be  considered  in 
mitigation  of  damages.  Smith  v.  Compton, 
supra. 

In  Maybin  v.  Webster,  8  Ind.  App.  547, 
35  N.  E.  194,  36  N.  £.  373,  it  was  said 
that  matters  in  mitigation  in  this  class  of 
cases  cannot  be  considered  as  set-off  or 
counterclaim. 

d.  Pecuniary  and  social  position  of  de* 

fendant. 

The  rule  that  in  an  action  for  a  breach 
of  promise  of  marriage,  evidence  of  de- 
fendant's financial  circumstances  or  social 
position  is  admissible  as  an  element  to  be 
considered  in  estimating  damages,  has  found 
support  in  Douglas  v.  Gausman,  68  111. 
170;  Richmond  v.  Roberts,  98  111.  472: 
Holloway  v.  Griffith,  32  Iowa,  409,  7  Am. 
Rep.  208;  Kennedy  v.  Rodgers,  2  Kan. 
App.  764,  44  Pac.  47;  Lawrence  v.  Cooke, 
56  Me.  187,  96  Am.  Dec.  443;  Miller  v. 
Rosier.  31  Mich.  475;  Bennett  v.  Beam,  42 
Mich.  346,  36  Am.  Rep.  442,  4  N.  W.  8; 
MePherson  v.  Ryan,  59  Mich.  33,  26  N.  W. 
321 ;  Rutter  v.  Collins,  103  Mich.  143,  61 
N.  W.  267;  Mahiat  v.  Codde,  106  Mich. 
387,  64  N.  W.  194;  Tamke  v.  Vangsnes, 
72  Minn.  236,  75  N.  W.  217;  Hahn  v.  Bet- 
tingen,  84  Minn.  512,  88  N.  W.  10;  Birum 
V.  Johnson,  87  Minn.  362,  92  N.  W.  1;  Green 
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V.  Spencer,  3  Mo.  318,  20  Am.  Dec.  672; 
Casey  v.  Gill,  154  Mo.  181,  55  S.  W.  219; 
Totten  Y.  Read,  16  Daly,  282,  32  N.  Y.  S.  R. 
46,  10  N.  Y.  Supp.  818;  Allen  v.  Baker, 
86  N.  C.  91,  40  Am.  Rep.  444;  Stribley  v. 
WeU,  8  Ohio  C.  C.  671,  4  Ohio  C.  D.  620; 
Jarvig  V.  Johnson,  2  Ohio  Dec.  Reprint, 
312;  Goodall  v.  Thurman,  1  Head,  209; 
Fisher  v.  Barber,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  871;  Massucco  v.  Tomassi,  78  Vt. 
188,  62  Atl.  57;  Heasley  v.  Nichols,  38 
Wash.  486,  80  Pac.  769;  Kendall  y.  Dunn, 
—  W.  Va.  — ,  —  L.R.A.(N.8.)  — ,  76  S. 
£.  464;  Olson  v.  Solverson,  71  Wis.  663, 
38  N.  W.  329;  Hanson  v.  Johnson,  141  Wis. 
550,  124  N.  W.  606. 

And  such  pecuniary  standing  may  be 
shown  by  reputation.  Humphrey  v.  Brown, 
89  Fed.  640;  Stratton  v.  Dole,  46  Neb.  472, 
63  N.  W.  875;  Chellis  v.  Chapman,  126  N. 
Y.  214,  11  L.R.A.  784,  26  N.  E.  308;  Ortia 
V.  Navarro,  10  Tex.  Civ.  App.  196,  30  S.  W. 
581. 

And  in  Smith  v.  Compton,  67  N.  J.  L. 
548,  58  L.R.A.  480,  62  Atl.  386,  and  Kniifen 
V.  McConnell,  30  N.  Y.  285,  it  was  held 
that  Such  pecuniary  circumstances  must  be 
shown   by  general  reputation. 

In  Johansen  v.  Modahl,  4  Neb.  (Unof.) 
411,  94  N.  W.  532,  it  was  held  that  the 
pecuniary  circumstances  of  the  defendant 
may  be  taken  into  account  in  estimating 
damages,  but  not  his  general  reputation 
'for  wealth. 

But  in  McKee  v.  Mouser,  131  Iowa,  203,' 
108  N.  W.  228,  it  was  held  that  both  actual 
and  reputed  weaUh  may  be  considered  in 
estimating  damages,  and  such  considera- 
tion is  not  erroneous  as  permitting  double 
damages. 

And  in  Crosier  v.  Craig,  47  Hun,  83,  af- 
firmed without  opinion  in  130  N.  Y.  661, 
29  N.  £.  1034,  it  was  held  that  evidence  as 
to  defendant's  property  is  not  confined  to 
general  reputation,  but  may  be  shown  by 
direct  and  precise  evidence. 

In  Hunter  v.  Hatfield,  68  Ind.  416,  it  was 
held  that  the  pecuniary  condition  of  de- 
fendant at  the  time  of  the  breach  may  be 
considered. 

Evidence  of  defendant's  financial  stand- 
ing at  the  time  of  the  breach,  or  during 
such  time  when  he  might  reasonably  have 
been  expected  to  fulfil  his  promise,  is  ad- 
missible. Dent  V.  Pickens,  34  W.  Va.  240, 
26  Am.  St.  Rep.  921,  12  S.  £.  698. 

Evidence  of  defendant's  financial  ability 
at  the  time  of  trial  is  admissible,  where 
the  breach  occurred  but  a  few  months  prior 
thereto.  Fisher  v.  Kenyon,  66  Wash.  8, 
104  Pac.  1127,  20  Ann.  Cas.  1264. 

The  pecuniary  ability  of  defendant  at 
the  time  the  engagement  was  broken  may 
be  shown  by  a  decree  entered  after  the 
breach,  relative  to  his  father's  estate,  who 
died  before  the  breach.  Clark  v.  Hodges, 
65  Vt.  273,  26  Atl.  726. 

The  value  of  defendant's  estate  may  be 
shown,  and  the  jury  are  not  confined  to 
the  amount  of  property  defendant  had  at 
the  time  of  the  breach.  Duvall  v.  Fuhrman, 
2  Ohio  C.  D.  174,  3  Ohio  C.  C.  306. 
41  L.R.A.(N.S.) 


Where,  for  the  purpose  of  enhancing  the 
damages,  evidence  is  introduced  tending  to 
show  that  defendant  is  a  man  of  large 
wealth,  defendant,  in  order  to  lessen  the 
damages,  should  be  permitted  to  show  that 
the  property  which  plaintiff's  witness  had 
taken  into  the  estimate  had  been  sold  to 
satisfy  debts  incurred  before  the  breach, 
although  sold  subsequently  to  the  breach. 
Sprague  v.  Craig,  61   111.  288. 

Defendant's  financial  ability  is  an  ele- 
ment to  be  considered  in  estimating  dam- 
ages only  when  there  is  evidence  of  such 
ability  given  at  the  trial.  Reed  v.  Clark, 
47  Cal.  194;  Pyle  v.  Piercy,  122  Cal.  383, 
55  Pac.  141. 

Evidence  of  particular  items  of  defend- 
ant's property  and  their  value  are  inadmis- 
sible.   Kerfoot  v.  Marsden,  2  Fost.  k  F.  160. 

Consideration  of  the  wealth  of  defend- 
ant is  not  open  to  the  objection  that  it 
permits  the  jury  to  consider  the  dower  in- 
terest that  plaintiff  might  possibly  have 
had  as  a  widow  of  defendant.  McKenzie 
V.  Gray,  143  Iowa,  112,  120  N.  W.  71. 

Defendant  cannot  show  his  pecuniary  con- 
dition for  the  purpose  of  reducing  damages. 
Wilbur  V.  Johnson,  58  Mo.  600. 

Nor  can  defendant's  poverty  be  consid- 
ered to  prevent  exemplary  damages  where 
there  was  a  seduction  following  the  prom- 
ise, resulting  in  the  birth  of  a  child.  Cor- 
yell V.  Colbaugh,  1  N.  J.  L.  77,  1  Am.  Dec. 
192. 

While  defendant's  wealth  and  rank  may 
be  an  element  to  be  considered  in  estimating 
damages,  yet  they  are  not  the  measure  of 
damages.     Collins  ▼.  Mack,  31  Ark.  684. 

Ill,  Atnawni  of  award. 

a.  Excessive* 

It  has'  been  thought  that  it  may  be  of 
service  to  append  a  statement  as  to  ver- 
dicts that  have  been  held  excessive  or  not 
excessive  in  this  class  of  cases,  with  a  sug- 
gestion of  some  of  the  more  important  cir- 
cumstances or  factors  affecting  the  result; 
but  it  is,  of  course,  impossible  to  present 
adequately  in  such  a  summary  the  state  of 
facts  before  the  courts.  The  reports  them- 
selves must  be  consulted  for  that  purpose. 

The  following  verdicts  have  been  held  to 
be  excessive: 

— $26,000  (defendant,  mail  clerk,  owning 
one  hoitee  not  fully  paid  for;  insinuations 
by  defendant  that  he  had  seduced  plaintiff, 
which  were  denied;  the  court  affirmed  judg- 
ment for  $12,600).  Broyhill  v.  Norton,  175 
Mo.  190,  74  S.  W.  1024; 

— $25,000.  Wolters  v.  Schultz,  1  Misc. 
196,  21  N.  Y.  Supp.  768; 

---$22,500  (defendant  possessed  of  prop- 
erty valued  at  $70,000,  encumbered  by  mort- 
gage of  $20,000.  In  this  case  an  equally 
advantageous  offer  of  marriage  was  made 
after  the  commencement  of  the  action,  and 
the  claim  of  seduction  was  not  sustained 
by  preponderance  of  evidence).  McCarty 
V.  Hervford,  125  Fed.  46; 

— $20,000   (judgment  against  heirs.     Es- 
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tate  worth  $45,000.  Seduction  and  child- 
birth. Judgment  reduced  to  $10,000  and 
affirmed).  Johnson  v.  Levy,  122  La.  118, 
47  So.  422,  16  Ann.  Cas.  978; 

—$8,000  (defendant  without  any  income 
or  occupation.  Engagement  brief  and  evi- 
dence showed  lack  of  humiliation  and  dis- 
tress of  mind).  Gardner  v.  Arnett,  21  Ky. 
L.  Rep.  1,  50  S.  W.  840; 

— $7,500  (seduction.  Defendant's  only 
means  salary  of  $30  per  week).  Kolsch  v. 
Jewell,  21  App.  Div.  681,  48  N.  Y.  Supp. 
527; 

--$5,000  (seduction  and  childbirth.  The 
court  said  that  though  they  considered  the 
amount  entirely  disproportionate  to  the 
case  made  out  in  the  proof,  yet  they  would 
not  disturb  the  verdict  as  there  was  no  evi- 
dence of  prejudice,  passion,  or  corruption 
in  the  jury ) .  Goodall  v.  Thurman,  1  Head, 
209; 

--$3,500  (defendant  worth  $6,000,  no  ag- 
gravating circumstances) .  Kellett  ▼.  Robie, 
99  Wis.  303,  74  N.  W.  781 ; 

— $2,600  ( plaintiff  forty-six  years  of  age. 
Had  buried  two  husbands  and  defendant 
was  her  junior,  and  there  was  no  evidence 
that  he  had  any  wealth).  Poser  v.  Kahrs, 
2  N.  Y.  City  Ct.  Rep.  92. 

b.  Not  excesBive, 

The  following  verdicts  have  been  held  to 
be  not  excessive: 

—$45,000  (defendant  worth  $260,000). 
Campbell  v.  Arbuckle,  51  Hun,  641,  21  N. 
Y.  S.  R.  412,  4  N.  Y.  Supp.  29,  affirmed 
without  opinion  in  123  N.  Y.  662,  26  N.  £. 
760; 

--$35,000  (defendant  worth  over  $200,- 
000,  seduction).  Huggins  v.  Carey>  —  Tex. 
Civ.  App.  — ,  149  S.  W.  390; 

—$25,000  (plaintiff  showed  pecuniary 
loss  of  over  $15,000).  Sanborn  v.  Bay,  114 
C.  C.  A.  242,  194  Fed.  351; 

—£3,500.  Wood  V.  Hurd,  2  Bing.  N.  C. 
166; 

--$16,000  (defendant  worth  from  $50,000 
to  $75,000,  seduction).  Geiger  v.  Payne, 
102  Iowa,  681,  69  N.  W.  554,  71  N.  W.  671; 

— £3,000  (defendant  a  brewer  of  consid- 
erable wealth).  Smith  v.  Woodfine,  1  C.  B. 
N.  S.   660; 

— $12,500  (defendant  worth  at  least 
$70,000,  seduction).  Mainz  v.  Lederer,  21 
R.  L  370,  43  Atl.  876; 

— £2,500  (defendant  a  man  of  consider- 
able wealth,  seduction).  Berry  v.  De  Coata, 
1  Harr.  &  R.  291,  35  L.  J.  C.  P.  N.  S.  191. 
L.  R.  1  C.  P.  331,  12  Jur.  N.  S.  588,  14 
Week.  Rep.  279; 

— $10,000  (defendant  beneficiary  of  one- 
third  interest  in  estate  of  $200,000,  seduc- 
tion). Salchert  v.  Reinig,  135  Wis.  194, 
116  N.  W.  132; 

— $10,000  (defendant  had  one-third  in- 
terest in  corporation,  capital  stock  of  which 
was  $200,000).  Striblev  v.  Welz,  8  Ohio 
C.  C.  671,  4  Ohio  C.  D.  520; 

— $10,000    (full  amount  asked,  seduction 
and  childbirth).     Liese  v.  Meyer,  143  Mo. 
647,  45  S.  W.  282; 
41  L.R.A.(N.S.) 


—$9,800  (seduction  and  childbirth).  The 
court  declared  defendant's  conduct  infa- 
mous, and  said  the  jury  would  have  been 
justified  in  awarding  $15,000,  full  amount 
asked).  Duvall  v.  Fuhrman,  2  Ohio  C.  D. 
174,  3  Ohio  C.  C.  305; 

---$8,000  (seduction,  childbirth,  engage- 
ment lasting  fourteen  years,  during  entire 
time  of  which  acts  of  sexual  intercourse 
continued;  defendant  man  of  wealth). 
Hanson  v.  Johnson,  141  Wis.  560,  124  N. 
W.  606; 

— ^$8,000  (defendant  worth  from  $76,000 
to  $90,000).  Mclvenzie  v.  Gray,  143  Iowa, 
112,  120  N.  W.  71. 

— ^$8,000  (defendant  seventy-four  years 
of  age  and  man  of  some  means;  plaintiff 
forty-six  years  of  age,  and  had  given  up 
position  as  principal  of  public  school  at 
defendant's  request).  Chellis  v.  Chapman, 
62  Hun,  613,  26  N.  Y.  S.  R.  953,  7  N.  Y. 
Supp.  78,  affirmed  in  126  N.  Y.  214,  11 
L.R.A.  784,  26  N.  E.  308; 

— $8,000  (defendant's  wealth  over  $16,- 
500,  seduction).  Lanigan  v.  Neely,  4  Cai. 
App.  760,  89  Pac.  441; 

---$7,500  (seduction,  childbirth).  Dag- 
gett V.  Wallace,  75  Tex.  362,  16  Am.  St. 
Kep.  908,  13  S.  W.  49; 

^7,000  (amount  asked  $10,000,  seduc- 
tion and  childbirth).  Musselman  v.  Bark- 
er, 26  Neb.  737,  42  N.  W.  759; 

— $6,000  (defendant's  admitted  wealth 
.$25,000;  evidence  that  he  was  worth  sev- 
eral* times  that  amount).  Fisher  v.  Ken- 
yon,  56  Wash.  8,  104  Pac.  1127,  20  Ann. 
Cas.   1264; 

— $6,000  ($16,000  demanded,  seduction 
and  childbirth).  Hattin  v.  Chapman,  46 
Conn.  607; 

— $6,000.  Kerns  v.  Hagenbuchle,  28 
Jones  k  S.  222,  42  N.  Y.  S.  R.  210,  17 
N.  Y.  Supp.  367;  Mahiat  v.  Codde,  106 
Mich.  387,  64  N.  W.  194 ; 

—$4,600  (defendant  worth  $50,000;  the 
court,  while  considering  the  amount  un- 
usually large,  refused  to  interfere).  Wood- 
man v.  Blair,  30  U.  C.  C.  P.  452; 

—$4,600  (defendant  a  man  of  some  finan- 
cial and  social  standing,  manner  of  break- 
ing off  engagement  abrupt  and  wanton). 
McPherson  v.  Ryan,  69  Mich.  33,  26  N.  W. 
321; 

—-$4,000.  Hahn  v.  Bettingen,  84  Minn. 
512,  88  N.  W.  10;  Richmond  v.  Roberts, 
98  111.  472' 

— $3,600*  (defendant  worth  $26,000). 
Douglas  V.  Gausman,  68  111.  170; 

—$3,600  (defendant  worth  from  $25,000 
to  $50,000).  Fisher  v.  Barber,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  87] ; 

---$3,000  (seduction).  Herriman  v.  Lay- 
man, 118  Iowa,  500,  92  N.  W.  710; 

— $3,000  (seduction  and  pregnancy). 
Kurtz  V.  Frank,  76  Ind.  594,  40  Am.  Rep. 
275; 

—$3,000  (seduction  and  birth  of  child). 
Fritzinger  v.  Ahrens,  161  111.  App.  306; 

—$2,800  (defendant  worth  $10,000). 
Brown  v.  Odill,  104  Tenn.  250,  62  L.RJL 
660,  78  Am.  St.  Rep.  914,  56  S.  W.  840; 

—$2,750.    Royal  t.  Smith,  40  Iowa,  616; 
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— $2,600  (seduction).  Poehlmann  v. 
Kertz,  105  111.  App.  249;  Hughes  v.  Nolle, 
7  Ind.  App.  526,  34  N.  £.  745; 

— $2,500  (seduction  and  evidence  of  prior 
unchastity).  Brown  v.  Bannister,  14  Haw. 
34; 

—$2,500.  Hanson  v.  Elton,  38  Minn.  493, 
88  N.  W.  614; 

— $2,408.33.  Kendall  y.  Dunn,  —  W.  Va. 
— ,  —  L.R.A.(N.S.)  — ,  76  S.  E.  454; 

— $2,144  (seduction;  as  this  was  the 
third  trial,  the  verdict  in  the  first  being 
$1,050,  that  in  the  second  $3,500,  the  court 
thought  that  the  amount  of  damages  given 
at  this  trial  did  not  afford  any  evidence  of 
partiality  or  bias).  Giese  v.  Schultz,  69 
Wis.  521,  34  N.  W.  913; 

—$2,000  (seduction,  childbirth).  Wil- 
bur v.  Johnson,  68  Mo.  600; 

— $2,000  (defendant  worth  from  $9,000 
to  $10,000).  Kennedy  y.  Rodgers,  2  Kan. 
App.   764,  44   Pac.  47; 

---£400  (defendant  a  woman  worth  from 
£3,000  to  £6,000).  Harrison  v.  Cage,  Carth. 
467; 

--$1,500  (seduction  and  childbirth). 
Smith  v.  Braun,  37  La.  Ann.  225; 

— $1,500  (defendant  worth  $30,000,  se- 
duction and  two  illegitimate  children). 
Halness  v.  Anderson^  110  Minn.  204,  124 
N.  W.  830; 

— $1,500  (seduction  and  childbirth).  Jen- 
nette  y.  Sullivan,  63  Hun,  361,  43  N.  Y.  S. 
R.  641,  18  N.  Y.  Supp.  266; 

— $1,600  (defendant  worth  $7,000).  Sul- 
zer  y.  Yott,  67  111.  164 ; 

— $1,500.  Clark  v.  Pendleton,  20  Conn. 
495;  Olson  y.  Solversou,  71  Wis.  663,  38 
N.  W.   329; 

— $1,350  (seduction  and  childbirth). 
Fidler  v.  McKinley,  21  111.  308; 

—$1,000.  Lohner  v.  Coldwell,  15  Tex. 
Ciy.  App.  444,  39  S.  W.  591;  Kuck  v.  John- 
son, 114  La.  78],  38  So.  559; 

— $750  (plaintiff  previously  unchaste, 
and  mother  of  two  illegitimate  children, 
which  facts  were  known  to  defendant  when 
he  entered  into  the  contract).  Johnson  y. 
Travis,  33  Minn.  231,  22  N.  W.  624; 

— $500.  Parker  v.  Forehand,  99  Ga.  743, 
28  S.  £.  400. 

And  in  Hooker  y.  Phillippe,  26  Ind.  App. 
60],  60  N.  E.  167,  the  court  refused  to  set 
aside  as  insufficient  an  award  and  verdict 
of  1  cent,  where  the  record  did  not  disclose 
prejudice  or  corruption.  J.  H.  B. 
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YACOVE  SPIVAKOWSKI. 

(86  Conn.  98,  84  Atl.  329.) 

STew  trial  —  settlnip  aalde  yerdlct  for 
demeanor  of  witness. 

A  verdict  cannot  be  set  aside  because 
the  judge,  from  his  observation  of  the  de- 
41  L.R.A.(N.S.) 


meanor  of  the  witnesses  on  whose  testi- 
mony it  was  found,  concludes  that  they  are 
not  worthy  of  belief,  unless  the  record 
shows  that  the  jury  could  not  have  fair- 
ly and  reasonably  credited  such  testimony, 
or  that  the  verdict  could  not  reasonably 
have  been  reached  on  the  evidence. 

(July  26,  1912.) 

APPEAL  by  plaintiff  from  a  iw*1srm«»iit  of 
the    Superior    Court   for   New   Haven 
County  setting  aside  a  verdict  for  plaiutiif 

Note.  ^  Right  to  set  tteide  verdict  or 
grant  a  new  trial  because  of  demean* 
or  of  witneaeee. 

A  search  for  cases  has  revealed  but  one 
case,  Mullen  y.  Butte,  infra,  in  which  the 
lower  court  expressly  recited  in  its  order 
granting  a  new  trial  that  a  consideration 
of  the  demeanor  of  a  witness  affected  the 
ruling  of  the  court  on  the  motion  for  a 
new  trial.  In  all  other  cases  herein  set  out, 
the  suggestion  of  the  weight  to  be  given 
the  manner  of  the  witness  by  the  trial 
court  was  by  the  reviewing  tribunal.  Such 
cases  are  not  regarded  as  precisely  within 
the  scope  of  this  note,  but  they  are  set 
out  for  the  reason  that  they  offer  some  au- 
thority, by  inference  or  analogy,  that  the 
trial  court  may  or  may  not  set  aside  a 
verdict  or  grant  a  new  trial,  because  of 
the  demeanor  of  a  witness. 

In  the  case  of  Mullen  v.  Butte,  37  Mont. 
183,  95  Pac.  597,  where  the  plaintiff's  case 
rested  upon  the  testimony  of  one  witness, 
the  grant  of  a  new  trial  by  the  lower  court, 
one  reason  therefor  being  the  demeanor  of 
the  witness,  was  upheld  on  appeal,  it  ap- 
pearing in  the  record  that  the  witness  had 
contradicted  himself  in  essential  matters 
on  a  prior  trial,  and  it  was  further  held 
that  the  trial  court's  determination  that 
the  testimony  was  not  of  suflScient  weight 
to  sustain  a  verdict  would  not  be  disturbed 
on  appeal,  since  it  did  not  appear  that 
the  sound  legal  discretion  lodged  in  the 
trial  court  had  been  abused.  The  follow- 
ing is  an  excerpt  from  the  order  of  the 
trial  court  granting  the  new  trial,  which 
was  quoted  in  the  opinion :  ''Neither  Cough- 
lin's  appearance  nor  manner  while  testi- 
fying commended  him  to  credibility,  but 
otherwise;  and  he  was  so  discredited  on 
material  matters  by  his  testimony  at  an 
earlier  trial  wherein  the  infant  himself 
sued  the  city  for  damages  for  his  injuries 
that  had  the  court  the  right  to  comment  to 
the  jury  upon  witnesses  and  testimony,  as 
have  the  Federal  courts,  it  would  have  felt 
constrained  to  advise  the  jury  that  Cough- 
lin  was  unworthy  of  belief.  •  .  .  His 
testimony  at  the  earlier  trial  was  a  care- 
ful narrative,  weaving  a  multitude  of  cir- 
cumstances about,  and  to  give  color  of 
credibility  to,  the  main  event  he  professed 
to  have  seen,  and  shows  none  of  the  hesi- 
tancy, embarrassment,  and  confusion  that 
chRrflcterized  both  him  and  his  testimony 
at  this  trial."     The  court  said,   however* 
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upon  motion  of  defendant  in  an  action 
brought  to  recove  damages  for  false  rep- 
resentations in  the  sale  of  violins.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messers.  George  E.  Beers  and  Frank  8. 
Bishop^  for  appellant: 
>     When  there  is  some  evidence  supporting 

each  material  allegations  of  the  complaint, 
and  the  question  is  one  of  credibility  of 
the  plaintiff  on  the  one  hand,  and  the  de- 
fendant on  the  other,  the  matter  is  pe- 
culiarly within  the  province  of  the  jury, 
and  it  would  be  error  on  the  part  of  the 
trial  court  to  set  aside  such  verdict. 

Lewis  V.  Healy,  73  Conn.  137,  46  Atl. 
869;  State  v.  Laudano,  74  Conn.  638,  51 
Atl.  860;   Stumm  v.  Goetz,  79  Conn.  314, 


04  Atl.  810;  Simsbury  v.  East  Granby,  69 
Conn.  302,  37  Atl.  678;  Reboul  v.  Chalker, 
27  Conn.  131 ;  Bulkley  v.  Waterman,  13 
Conn.  333. 

Messrs.  Stoddard,  Goodhart,  A  Stod- 
dard and  Richard  H.  Tyner,  for  appellee : 

The  setting  aside  of  a  verdict  by  the 
trial  court  is  a  matter  of  discretion,  and 
this  court  will  not  interfere  with  the  ex- 
ercise of  that  discretion  unless  it  clearly 
Appears  that  the  trial  court  misapplied  or 
mistook  some  principle  of  law  or  manifest- 
ly abused  its  discretion  in  setting  aside  the 
verdict. 

McKone  v.  Schott,  82  Conn.  70,  72  Atl. 
670. 

It  has  always  been  the  policy  of  this 
court  to  affirm  the  actions  of  the  lower  court 


that  it  did  not  wish  to  be  understood  as 
holding  that  where  a  witness  had  testified 
positively  to  a  fact  not  in  itself  impossible 
or  improbable  and  not  contradicted,  the 
trial  court  would  be  justified  in  disregard- 
ing such  testimony,  because  that  question 
was  not  presented  in  this  case. 

The  fact  that  the  trial  judge  had  an  op- 
portunity to  judge  of  the  demeanor  of  the 
witnesses  has  sometimes  been  assigned  by 
the  appellate  court  as  a  reason  for  refus- 
ing to  disturb  an  order  granting  a  new 
trial  (see  Jones  v.  Campbell,  11  Idaho, 
752,  84  Pac.  510;  Buckle  v.  McConaghy,  12 
Idaho,  738,  88  Pac.  100;  Wolfe  v.  Ridley, 
17  Idaho,  173,  104  Pac.  1014,  20  Ann.  Cas. 
30),  even  though  thtf  evidence  for  the  appel- 
lant was  conceded  by  the  reviewing  court 
to  be  sufficient  to  support  a  verdict  and  a 
judgment. 

In  the  case  of  Hamilton  ▼.  Nelson,  22 
Mont.  539,  57  Pac.  146,  there  was  no  ex- 
press finding  that  the  demeanor  of  a  wit- 
ness was  cause  for  the  setting  aside  of  a 
verdict  or  the  grant  of  a  new  trial,  but  the 
court  in  its  opinion,  affirming  an  order 
granting  a  new  trial,  said:  "Whether  or 
not  a  new  trial  should  be  granted  for  the 
reason  that  the  verdict  is  against  the 
weight  of  the  evidence  is  a  question  pecul- 
iarly within  the  sound  legal  discretion  of 
the  trial  judge,  who  has  the  advantage  of 
seeing  the  witnesses,  of  hearing  their  testi- 
mony orally  delivered,  and  of  observing 
their  demeanor  and  conduct  upon  the 
stand." 

So,  in  the  case  of  Walsh  v.  Conrad,  35 
Mont.  68,  88  Pac.  655,  the  order  of  the 
trial  court  granting  a  new  trial  was  af- 
firmed on  appeal,  because  the  trial  court 
had  the  witnesses  before  it  and  was  in  a 
much  better  position  than  the  appellate 
court  to  judge  of  the  sufficiency  of  the 
evidence  to  sustain   the  verdict. 

In  Drew^  v.  Corrigan,  77  Kan.  839,  90 
Pac.  782,  there  was  no  ruling  that  the 
court  was  justified  in  granting  a  new  trial 
because  of  the  demeanor  of  witnesses;  but 
in  upholding  an  order  of  the  trial  court 
granting  a  new  trial,  the  court  relied  on 
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the  rule  that  a  trial  court  who  has  seen 
the  witnesses  and  heard  their  testimony 
may  set  aside  a  verdict  and  grant  a  new 
trial  when  it  appears  to  the  court  that 
the  jury  has  misinterpreted  the  evidence. 

So  in  Hurt  v.  Louisville  &  N.  R.  Co.  116 
Ky.  545,  76  S.  W.  502,  affirming  an  order 
of  the  trial  court  granting  a  new  trial,  the 
appellate  court  said:     "The  judge  who  pre- 
sides at  the  trial  has  an  opportunity,  that 
that  court  cannot  have,  of  seeing  the  man- 
ner in  which  the  witnesses  testify,  of  observ- 
ing the  attention  and  conduct  of  the  jury, 
and  the  demeanor  of  the  parties  and  counsel, 
and    of   many   other   circumstances   which 
might  affect  the  verdict.     He  has  also  an 
opportunity,  and  it  is  his  duty,  to  note  the 
evidence  submitted  to  the  jury;  and,  while 
it  is  the  province  of  the  jury  to  decide  the 
questions    of    fact    involved    in    the    issue 
being  tried,  yet  they  should  not  be  allowed 
to  disregard  it."    And  like  expressions  are 
in  the  opinions  in  the  cases  of  Brown  v. 
Louisville  k  N.  R.  Co.  144  Ky.  646,   139 
S.  W.  782;    Wilhelm  v.  Louisville  R.  Co. 
147  Ky.  196,  143  S.  W.  1013;  Burr  v.Harty, 
76   Conn.   127,   52  Atl.   724    (affirming  an 
order    refusing    to    set    aside    a    verdict). 

In  Rahles  v.  J.  Thompson  k  Sons  Mfg. 
Co.  137  Wis.  506,  23  L.R.A.(N.S.)  296,  118 
N.  W.  350,  119  N.  W.  289,  the  court  in 
denying  a  motion  for  rehearing  urged  upon 
the  ground  that  in  reversing  a  judgment 
in  favor  of  an  injured  employee  it  erro- 
neously assumed  that  he  was  a  person  of 
ordinary  intelligence,  and,  in  reply  to  the 
suggestion  that  the  trial  court  and  the 
jury  had  the  advantage  of  seeing  the  plain- 
tiff and  hearing  him  testify,  said:  "The 
appearance  and  manner  of  the  witness  is 
of  importance  in  the  consideration  of  ques- 
tions of  fact  talcen  in  connection  with  other 
evidence  affecting  his  credibility  or  his 
physical  or  mental  condition.  But  standing 
alone,  or  existing  in  connection  with  evi- 
dence which  prima  facie  shows  ordinary  in- 
telligence [liability  in  this  case  depended  on 
proof  that  the  plaintiff  was  not  of  even 
ordinary  intelligence]  this  consideration 
cannot  be  invoked  to  uphold  a  verdict." 

R.  S,  N, 
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in  setting  aaide  verdicts,  when  the  ques- 
tion submitted  to  the  jury  is  a  mixed  one, 
of  law  and  fact  and  the  jury  have  mis- 
taken the  law  in  arriving  at  their  verdict. 
Derwort  v.  Loomer,  21  Conn.  262;  Pot- 
ter V.  Payne,  21  Conn.  361;  Tenney  v. 
Baird  Mach.  Co.  85  Conn.  333,  82  Atl.  630; 
Steinert  v.  Whitcomb,  84  Conn.  262,  79 
Atl.  675;  Burr  v.  Harty,  75  Conn.  127, 
62  Atl.  724;  Birdseye's  Appeal,  77  Conn. 
623,  60  Atl.  Ill;  Bradbury  v.  South  Nor- 
walk,  80  Conn.  298,  68  Atl.  321;  Lewis 
V.  Healy,  73  Conn.  137,  46  Atl.  869. 

Per  Curiam: 

The  jury  rendered  a  verdict  for  the 
plaintiff,  which  the  court,  upon  motion, 
set  aside   as  against   the  evidence. 

It  is  evident  from  the  memorandum  of 
the  trial  judge  that  the  principal,  if  not 
the  sole,  reason  why  he  set  aside  the  ver- 
dict for  the  plaintiff  was  that,  from  his 
''observation  of  the  demeanor  of  the  wit- 
ness (the  plaintiff)  on  the  stand,"  he 
"judged  that  he  was  neither  frank  nor  hon- 
est in  his  statements,"  and  that  the  jury 
should  not  have  believed  him.  The  trial 
court  erred  in  setting  aside  the  verdict  up- 
on this  ground,  unless  the  evidence  shows 
that  the  jury  could  not  fairly  and  reason- 
ably have  credited  the  plaintiff^s  testimony. 

The  rule  to  be  applied  by  the  court 
when  a  verdict  has  been  set  aside  is  stated 
in  Lewis  v.  Healy,  73  Conn.  136,  138,  46 
Atl.  869,  as  follows:  "The  jury  is  that 
tribunal  which  is  regarded  by  the  law  as 
one  especially  fitted  to  decide  in  contro- 
verted questions  of  fact  upon  evidence. 
The  jury  decides  how  much  credibility  is 
to  be  given  to  each  witness,  what  weight 
justly  belongs  to  the  evidence,  and,  between 
the  statements  of  hostile  and  contradictory 
witnesses,  where  the  truth  is.  And  if  the 
verdict  to  which  they  have  agreed  is  a 
conclusion  to  which  twelve  honest  men, 
acting  fairly  and  intelligently,  might  come, 
then  the  verdict  is  final,  and  cannot  be 
disturbed.  In  such  a  case,  if  the  trial 
judge  should  set  aside  the  verdict,  he  would 
himself  be  in  error.  He  would  pass  the 
bounds  of  his  own  proper  function  and 
invade  the  province  of  the  jury.  It  is 
only  when  the  verdict  is  manifestly  and 
palpably  against  the  evidence  in  the  case 
— so  much  so  as  to  indicate  that  the  jury 
was  swayed  by  passion,  ignorance,  par- 
tiality, or  corruption — ^that  it  should  be  set 
aside  on  that  ground,  and  a  new  trial 
granted." 

This  record  does  not  disclose  that  the 
jury  might  not  have  fairly  and  reasonably 
believed  the  plaintiff's  testimony,  nor  that 
the  verdict  was  one  which  the  jury  might 
41  L.R.A.(N.S.) 


not  reasonably  have  reached  on  the  evi- 
dence  before  them. 

There   is   error. 

The  judgment  is  reversed,  and  the  su- 
perior court  is  directed  to  render  judgment 
on  the  verdict  for  the  plaintiff. 


ARKANSAS  SUPREME  COURT. 

BEN  ROGERS,  Appt., 

V. 

STATE    OF    ARKANSAS. 

(88  Ark.  451,  115  S.  W.  156.) 

ETidenoe  «-  corroboration  *-  prior  state- 
ments. 

1.  Prior  consistent  statements  are  not  ad- 
missible in  evidence  to  support  testimony  of 

Note,  ^^  AdmisMbility  of  previous  state' 
tnents  by  a  witness  out  of  court  con' 
sistent  wit9i  his  tesiimony, 

I.  Foreword,  868. 
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a  person  who  had  been  robbed  identifying 
the  robber,  who  attempted  to  prove  an  alibi, 
where  a  conviction  must  rest  solely  on  the 
testimony  of  the  prosecuting  witness. 
Same  —  res  gestce. 

2.  Evidence  of  statements  of  one  who  was 
knocked  senseless  by  one  attempting  to  rob 
him,  immediately  upon  regaining  conscious- 
ness,  as  to  the  identity  of  his  assailant,  is 
not  admissible  as  rea  gestcp  in  a  prosecution 
of  the  person  so  named  for  the  crime. 

(December  21,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Craighead 
County  convicting  him  of  robbery.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Mr.  J.  F.  Gautney  for  appellant. 
Messrs.    William    F.    Klrby,    Attorney 
General,  and  Daniel  Taylor  for  the  State. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Ben  Rogers  was  indicted  by  the  grand 
jury  of  Craighead  county  for  robbery,  was 
convicted,  and  has  appealed.  Fielder  testi- 
fied: That  on  the  night  of  May  31,  1908, 
in  the  city  of  Jonesboro,  he  left  a  restau- 
rant and  was  accompanied  by  one  Tomlin- 
Bon,  and  the  defendant  Rogers  followed 
them.  That  Tomlinson  offered  him  a  drink 
of  whisky,  which  he  refused,  and  the  de- 
fendant stepped  up  and  said  he  would  take 
a  drink,  and  Tomlinson  handed  him  the 
bottle,  and  he  took  a  drink  and  dropped  be- 


XIII. — continued. 
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b.  At  coroners'  inquests,  934. 

c  In   preliminary   examinations 
before  magistrates,  936. 

d.  Before  grand  juries,  936. 

e.  In  former  trials,  936. 

f.  Ex  parte  affidavits,  937. 
XXI.  Testimony  by   witnesses   to  their 

own  consistent  statements,  938. 
XXII.  Self-serving    declarations   of   liti- 
gant witnesses,  940. 
XXm.  Consistent  statements  as  answers 
to  admissions   against   interest, 
946. 
XXrV.  Necessity     of     identity     in     sub- 
stance of  consistent   statements 
and  testimony,  948. 
XXV.  Statements  relating  to  age,  949. 
XXVI.  Extra-judicial     identifications    of 

persons  accused  of  crime,  949. 
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trials  for  crime,  964. 
XXIX.  Conclusion,  958. 

/.  Foreword, 

The  subject  treated  in  this  note  is  as  per- 
plexing as  any  in  the  law  of  evidence.    Of 
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its  many  difficulties  some  are  inherent,  but 
the  more  numerous  are  due  to  the  refusal 
of  jurists  to  yield  to  the  arguments  and  ac- 
cept the  doctrines  of  both  their  predecessors 
and  contemporaries,  alike  in  their  own  and 
other  jurisdictions.  This  has  produced  an 
irreconcilable  conflict  in  the  decisions.  On 
this  account  the  pertinent  cases  have  been 
treated  individually,  so  as  to  display  with 
more  detail  than  ordinarily  would  be 
thought  necessary  the  particular  facts  and 
nature  of  the  controversy  in  each. 

The  title  of  the  note  sufficiently  indicates 
its  general  scope  and  limitations,  and  in 
the  divisions  of  the  commentary  which  fol- 
lows there  are  some  brief  prefatory  refer- 
ences to  matters  lying  outside  the  orbit  of 
the  discussion. 

If  any  general  foreword  is  necessary,  it 
is  a  caution  to  the  reader  to  observe  with 
care,  when  considering  any  given  case  cited 
infra,  the  time  when  and  the  jurisdiction 
in  which  it  was  decided.  The  chronological 
position  and  geographical  status  of  every 
case  on  this  subject  bulks  large  when  one 
comes  to  estimate  its  weight  and  authority. 


II.  Hie  early  doctrine. 

In  the  earliest  reported  cases  in  which 
the  courts  had  occasion  to  consider  the  ad- 
missibility of  statements  made  previous  to 
the  trial  by  a  witness  consistent  with  his 
testimony,  the  evidence  was  received  almost, 
if  not  quite,  as  a  matter  of  bourse.  Neither 
the  judges  nor  the  lawyers  seemed  to  doubt 
its  competency  as  corroborative  proof. 

In  England,  toward  the  close  of  the  sev- 
enteenth and  throughout  the  eighteenth  cen- 
turies, if  such  evidence  was  objected  to  at 
all,  it  was  rarely  and  not  vigorously  enough 
to  command  the  notice  of  the  reporter  of 
the  case. 

In  the  trials  of  Freind  in  1696  (13  How. 
St.  Tr.  1),  and  of  Knox  and  Lane  in  1679 
(7  How.  St.  Tr.  763),  elsewhere  cited  in 
this  note,  no  objection  to  admitting  the  evi- 
dence was  even  mentioned. 

In  1763,  in  the  trials  of  Squires  and 
Wells  (19  How.  St.  Tr.  270)  for  assault, 
robbery,  and  imprisonment  of  one  Elizabeth 
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hind  them  with  the  bottle.  He  and  Tom- 
linson  walked  under  the  ahadow  of  some 
trees,  and  someone  hit  him  from  behind 
with  a  bottle,  on  the  side  of  the  head  and 
face,  and  he  was  knocked  senseless.  After 
he  fell  someone  beat  him  on  the  head  and 
face  with  his  fists,  and  either  Tomlinson 
or  the  defendant  ran  his  hands  in  his 
pockets  and  got  his  money.  "After  I  was 
hit,  I  do  not  remember  anything  until  I 
was  being  talked  to  by  Arrington,  chief  of 
police,  in  a  plumbing  shop  on  South  Main 
street."  He  was  then  permitted,  over  the 
objection  of  defendant,  to  state  that  '"Mr. 
Arrington  asked  me  who  robbed  me,  and  I 
told  him  a  white  man  whose  name  I  did 
not  know,  and  a  negro  whom  they  called 
Ben."     The  next  morning  he  went  to  the 


jail  to  see  if  he  could  identify  the  defend- 
ant, who  had  been  arrested.  His  eyes  were 
so  swollen  that  he  could  not  see  distinctly, 
and  he  asked  that  the  defendant  talk.  The 
defendant  did  so,  and  he  recognized  him  by 
his  yoice.  The  witness  does  not  appear  to 
have  been  cross-examined, — at  least  the  bill 
of  exceptions  does  not  show  what  part  of 
his  examination  is  in  chief  and  what  is 
CT08S-ex«mination, — and  there  is  no  incon- 
sistent or  contradictory  statement  in  his 
testimony  indicative  that  any  part  of  it 
was  brought  out  by  cross-examination.  Ar- 
rington, the  chief  of  police,  was  permitted 
to  testify,  over  the  objections  of  defendant, 
that  he  had  arrested  defendant  the  night 
that  Fielder  was  robbed,  and  that  he  found 
Fielder  in  a  plumbing  shop  on  South  Main 


Canning,  who  was  said  to  have  been  brought  | 
in  the  nighttime  to  the  house  occupied  by  ! 
the  prisoners,  by  two  highwaymen  who  at- 
tacked her  out  of  doors,  testimony  was  re- 
ceived without  question  not  only  of  how 
the  prosecutrix  appeared  and  acted  upon 
returning  home  after  her  escape,  but  also 
of  her  declarations  at  the  time  the  defend- 
ants were  arrested,  consistent  with  and  con- 
firmatory of  her  testimony  on  the  stand. 

Had  such  evidence  been  seriously  regard- 
ed at  that  time  as  objectionable,  it  would 
appear  as  if  the  court  would  have  refused 
to  receive  it  in  that  case,  for,  while  the  de- 
fendants were  convicted  and  one  of  them 
was  sentenced  to  death,  the  court  became 
convinced  that  much  of  the  testimony 
against  them  was  perjured  and  recommend- 
ed a  pardon,  which  was  afterwards  granted. 

The  prosecutrix  and  some  of  the  wit- 
nesses for  the  Crown  in  that  case  were  sub- 
sequently put  on  trial  for  perjury  {vide, 
trials  of  Gibbons,  19  How.  St.  Tr.  276,  and 
of  Canning,  19  How.  St.  Tr.  283). 

In  this  country,  in  the  trial  in  1770  of 
the  British  soldiers  for  murder  in  what  is 
known  in  American  history  as  the  Boston 
massacre,  a  negro  named  Andrew  testified 
at  length  and  in  great  detail  concerning  the 
affray,  and  at  the  conclusion  of  his  testi- 
mony, his  master,  Oliver  Wendell,  mer- 
chant, deposed  without  challenge  that  he 
had  listened  to  the  negro's  testimony  and 
believed  it,  because  the  black's  character 
for  truth  was  good,  and  he  had  given  the 
deponent  the  same  relation  on  the  same 
evening  within  a  quarter  of  an  hour  after 
the  affair  happened.  1  Chand.  Crim.  Tr. 
803. 

The  earliest  instance  in  which  evidence 
of  this  character  appears  to  have  been  ob- 
jected to  was  in  1803,  in  Clare's  Trial  in 
Dublin  for  high  treason  (28  How.  St.  Tr. 
887),  and  in  that  case  there  was  consider- 
able argument  upon  the  point  betwen  coun- 
sel. But  although  Lord  Norbury,  who  pre- 
sided, intimated  a  doubt  as  to  the  admis- 
sibility of  the  proof,  Mr.  McNally,  for  the 
prisoner,  finally  withdrew  his  objection,  and 
the  evidence  was  received. 

Up  to  this  time  in  England,  the  rule  ap- 
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pears  to  have  been  the  same  in  civil  cases. 

The  old,  aiid  upon  our  subject  famous, 
case  of  Lutterell  v.  Reynell,  1  Mod.  283,  was 
an  action  of  trespass  in  taking  away,  amid 
circumstances  making  the  conduct  almost  a 
felony,  sundry  sums  of  money  belonging  to 
the  plaintiff's  intestate,  in  which  the  jury 
gave  her  a  verdict  for  £6,000  sterling.  One 
Maynard,  confessedly  an  accomplice  in  the 
asportation,  was  one  of  plaintilrs  witnesses 
on  the  trial,  and  as  his  guilty  participation 
in  defendant's  offense  made  it  desirable,  if 
not  absolutely  necessary,  to  corroborate  his 
testimony,  several  persons  were  called  and 
allowed  to  swear  ttiat  he  "did,  at  several 
times,  discourse  and  declare  the  same  things 
and  to  the  like  purpose  that  he  testified." 
Anent  this  the  lord  chief  baron  said  that 
though  a  hearsay  was  not  to  be  allowed  as 
direct  evidence,  yet  it  might  be  made  use 
of  to  prove  that  the  witness  was  constant 
to  himself,  whereby  his  testimony  was  oor- 
roborated« 

The  earlier  text  writers  naturally  and 
very  properly  expressed  the  same  views  as 
the  bench  and  bar  of  their  day  entertained. 

Sir  William  Hawkins,  writing  in  1788 
(Pleas  of  the  Crown,  chap.  46,  §  14,  pp. 
606,  607),  said:  It  seems  agreed  that 
what  a  stranger  has  been  heard  to  say  is 
in  strictness  no  manner  of  evidence  for  or 
against  a  prisoner,  not  only  because  it  is 
not  upon  oath,  but  because  the  other  side 
hath  no  opportunity  of  a  cross-examination. 
.  .  .  Yet  it  seems  that  what  the  prisoner 
had  been  heard  to  say  at  another  time  may 
be  given  in  evidence  for  him,  as  well  as 
against  him,  and  also  what  a  witness  hath 
been  heard  to  say  at  another  time  may  be 

given  in  evidence  in  order  either  to  invali- 
ate   or   confirm   the   testimony  which   he 
gives  in  court. 

Lord  Chief  Baron  Gilbert,  in  his  treatise 
on  the  Law  of  Evidence,  laid  it  down  (p. 
160,  7th  ed.  p.  136)  that,  though  hearsay 
was  not  allowed  as  direct  evidence,  yet  it 
might  be  received  in  corroboration  of  a 
witness's  testimony,  to  show  that  he  af- 
firmed the  same  thing  before  on  other  occa- 
sions, and  was  still  consistent  with  him- 
self, for,  said  he,  such  evidence  is  only  in 
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street.  ''I  asked  Fielder  who  robbed  him. 
He  said  a  white  man  and  a  negro;  that  he 
did  not  know  who  the  white  man  was,  but 
they  called  the  negro  .  Ben  Rogers."  No 
money  or  other  property  was  found  on  the 
defendant  after  his  arrest  that  belonged  to 
Fielder.  It  appears  that  from  one  to  two 
hours  elapsed  from  the  time  that  Fielder 
was  robbed  until  he  made  the  statement  to 
the  chief  of  police  in  the  plumbing  shop. 
The  defendant  testified,  denying  that  he  had 
robbed  Fielder,  and  stated  that  he  was  at 
another  place  at  the  time  of  the  occurrence. 
Several  other  witnesses  testified  tending  to 
sustain  his  alibi. 

The  subject  of  prior  consistent  statements 
was  recently  considered  by  this  court  in 
Burks  V.  State,  78  Ark.  271,  93  S.  W.  983, 


8  Ann.  Cas.  476,  where  one  phase  of  it  was 
discussed  and  the  authorities  reviewed.  The 
court  said:  '"After  all,  the  effect  of  proof 
of  previous  consistent  statements  could  only 
be  to  corroborate  the  statement  of  the  wit- 
ness  under  oath  by  his  own  words  uttered 
oh  another  occasion.  It  would  add  nothing 
to  his  statement  upon  the  witness  stand, 
either  as  to  his  testimony  on  the  main  is- 
sue, or  as  to  his  denial  of  the  contradiction. 
We  are  of  the  opinion  that  the  admission 
of  the  testimony  by  the  court  was  improper 
and  prejudicial,  and  should  not  have  been 
allowed."  This  subject  is  exhaustively  re- 
viewed in  2  Wigmore  on  Evidence,  §§  1122 
et  seq.,  and  the  occasion  and  time  when 
such  statements  may  be  admitted  fully  ex- 
plained.     In    §   1124   Mr.   Wigmore   says: 


support  of  the  witness  that  gives  his  testi- 
mony upon  oath. 

In  Buller's  Nisi  Prius  (7th  ed.  294b),  in 
connection  with  a  statement  of  the  general 
rule  that  hearsay  is  no  evidence,  because 
none  is  admissible  but  what  is  upon  oath, 
it  was  said  that  hearsay,  althougli  not  al- 
lowed as  direct  evidence,  has  sometimes 
been  admitted  in  corroboration  of  a  wit- 
ness's testimony,  to  show  that  he  afiirmed 
the  same  thing  before  on  other  occasions, 
and  that  he  is  still  consistent  with  him- 
self. The  learned  author  was  even  then 
dubious  about  the  admissibility  of  this 
class  of  evidence,  for  he  immediately  added 
that  clearly  it  is  not  evidence  in  chief,  and 
it  seems  doubtful  whether  it  is  so  in  reply 
or  not,  and  cited  the  case  of  Holliday  v. 
Sweeting,  M.  16  Geo.  III.,  which  has  hither- 
to been  inaccessible  to  the  present  writer. 

It  was  about  the  beginning  of  the  nine- 
teenth century  that  the  aforementioned  doc- 
trine was  definitely  abandoned  in. the  Eng- 
lish courts. 

The  defendant  in  Rex  v.  Parker,  3  Dougl. 
K.  B.  242,  a  few  years  before,  was  tried 
for  perjury  in  making  oath  to  an  informa- 
tion before  two  justices  of  the  peace  to 
the  presence,  at  a  stated  time  and  place, 
of  two  men  suspected  of  having  robbed  a 
mail  coach  on  the  highway  in  the  vicinity, 
and  whom  a  third  man,  found  in  possession 
of  a  bank  note  stolen  from  the  mail,  had 
identified  as  two  strangers  from  whom  he 
received  the  note  at  such  time  and  place. 
The  two  men  accused  were  committed  to 
prison  upon  the  information  of  the  third 
man  and  the  defendant  in  the  present  case, 
but  were  later  discharged,  while  the  third 
man  was  tried  for  the  robbery,  acquitted, 
and  afterwards  died.  On  the  defendant's 
trial,  after  the  prosecutor  by  way  of  in- 
troduction had  read  the  information  of  the 
deceased,  a  witness  for  the  Crown  was 
called,  and  bein^  cross-examined  testified  to 
the  recognition  by  deceased  of  the  two  men 
accused  as  those  who  gave  him  the  stolen 
bank  note,  and  to  what  he  said  in  identify- 
ing them;  but  Baron  Eyre,  the  trial  judpfe, 
crossed  this  testimony  out  of  his  notes,  and 
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ignored  it  in  summing  up  the  case  to  the 
jury.  In  denving  the  defendant's  motion 
for  a  new  trial,  Mr.  Justice  Buller  said  the 
evidence  was  clearly  inadmissible,  not  being 
upon  oath,  and  it  made  no  difference  wheth- 
er the  deceased  expressed  himself  by  words, 
signs,  or  gestures.  The  information  of  the 
deceased  had  not  been  read  in  evidence  by 
the  defendant,  but  if  it  had,  it  was  settled 
that  what  a  witness  said  not  upon  oath 
would  not  be  admitted  to  confirm  what  he 
said  upon  oath;  and  he  added  that  the  case 
of  Lutterell  v.  Reynell,  supra,  and  the  state- 
ment of  Hawkins,  were  not  law  any  more. 
Mr.  Justice  Willes,  who  concurred,  was  in- 
clined at  first  to  think  the  evidence  ad- 
missible because  brought  out  by  cross-ex- 
amination of  a  witness  for  the  Crown,  but 
afterwards  he  retracted  that  opinion. 

It  must  have  been  to  the  case  of  Rex  v. 
Parker,  supra,  that  Lord  Redesdale  referred 
in  the  Berkeley  Peerage  Case,  June  5,  1811, 
cited  by  Messrs.  Phillipps  and  Arnold  (2 
Phillipps,  Ev.  *974),  in  a  note  attributing 
to  his  lordship  the  statement  that  Chief 
Justice  Eyre  rejected  evidence  offered  in 
behalf  of  a  defendant  accused  of  perjury, 
that  a  witness  in  the  case  shown  to  have 
made  statements  in  contradiction  of  his 
testimony  had  on  other  occasions  made  con- 
sistent ones. 

Thenceforward,  according  to  sundry 
American  cases,  the  ancient  doctrine  has 
been  heterodox  in  its  original  home.  Mc- 
Cord  V.  State,  83  Ga.  521,  10  S.  E.  437,  8 
Am.  Crim.  Rep.  636;  Head  v.  State,  44 
Miss.  731;  State  v.  Taylor,  134  Mo.  109, 
36  S.  W.  92;  Gibbs  v.  Linsley,  13  Vt.  208. 

Since  the  decision  in  Rex  v.  Parker,  su- 

Sra,  said  Justice  Bronson,  in  the  leading 
Tew  York  case  of  Robb  v.  Hackley,  23 
Wend.  50:  "I  find  no  authority  or  iUcium 
in  the  English  books  in  favor  of  receiv- 
ing this  kind  of  confirmatory  evidence  ex- 
cept under  some  such  special  circum- 
stances." 

In  the  United  States  the  authority  of 
these  old  decisions  and  opinions  at  the  out- 
set was  widely  recognized  and  generally 
followed,  but  in  most  jurisdictions  it  soon 
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''When  the  witness  has  merely  testified  on 
direct  examination^  without  any  impeach- 
ment, proof  of  consistent  statements  is  un- 
necessary and  valueless."  In  some  classes 
of  crime,  statements  of  a  complaint  being 
made  are  admissible,  notably  rape.  2  Wig- 
more,  £v.  1134.  Likewise,  statements  made 
by  the  owner  or  possessor  of  goods  after 
an  alleged  robbery  or  larceny  of  them  may, 
under  some  circumstances,  be  admitted.  Up- 
on principle,  however,  only  the  fact  of  the 
complaint,  and  not  the  details  of  the  state- 
ment, will  be  admissible.  2  Wigmore  £v. 
1142.  Applying  the  principles  here,  it  is 
plain  to  be  seen  that  the  prior  consistent 
statements  were  inadmissible,  and  as  their 
tendency  was  naturally  to  reinforce  the 
testimony   of  the  witness   prior  to  an   at- 


tack upon  it  by  inconsistent  testimony  they 
would  ordinarily  be  prejudicial.  It  is  nec- 
essarily so  in  this  case,  as  the  conviction 
depends  solely  upon  the  testimony  of  Field- 
er, as  against  the  testimony  tending  to 
prove  that  the  defendant  was  at  another 
place,  and  could  not  and  did*  not  commit 
the  robbery. 

The  attorney  general  seeks  to  sustain  the 
admission  of  these  statements  as  a  part  of 
the  res  gestoe.  Mr.  Wharton's  definition 
and  explanation  of  res  gestce,  quoted  in 
Little  Rock  Traction  &  Electric  Co.  v.  Nel- 
son, 66  Ark.  494,  52  S.  W..7,  has  o^ten  been 
approved  by  this  court.  He  says:  "Their 
sole  distinguishing  feature  is  that  they 
must  be  the  automatic  and  necessary  inci- 
dents of  the  litigated  act;  necessary  in  this 


ceased  to  be  respected,  although  it  is  still 
dominent  in  a  few  states  by  the  rule  of 
stare  deciaia. 

In  New  York,  for  example,  a  rule  that 
what  a  witness  has  said  at  another  time 
on  the  same  subject  may  be  shown  to  im- 
peach him,  and  when  impeached  similar 
proof  may  be  received  to  support  him,  was 
approved  in  two  cases,  viz.,  People  v.  Vane, 
12  Wend.  78,  and  People  v.  Moore,  16  Wend. 
419. 

In  each  case,  the  opinion  was  delivered 
by  Chief  Justice  Savage  of  the  supreme 
court. 

In  the  first  the  admission  of  proof  in  a 
criminal  trial  for  larceny,  that  an  accom- 
plice who  had  turned  state's  evidence  had, 
when  first  arrested,  told  the  same  story  of 
the  crime  to  which  he  testified,  was  held 
competent.  In  the  second,  decided  soon 
afterwards,  the  first  decision  was  referred 
to  as  follows:  "It  has  recently  been  de- 
cided by  this  court,  in  conformity,  as  is 
supposed,  with  the  weight  of  authority  and 
correct  practice,  that  when  a  witness  is 
in  any  manner  impeached,  the  party  calling 
him  may  support  nis  testimony  by  showing 
that  on  other  occasions  he  has  given  the 
same  relation  of  facts  to  which  he  has 
sworn  on  the  trial." 

The  case  of  People  v.  Vane,  supra,  was 
later,  however,  carefully  explained  by  Mr. 
Justice  Bronson  in  Robb  v.  Hackley,  23 
Wend.  50,  as  one  which  came  under  the  ac- 
knowledged exception  to  the  general  rule, 
whereby  declarations  made  by  an  accomplice 
on  being  apprehended,  before  he  could  know 
that  he  was  to  be  used  as  a  witness  against 
his  colleague  in  crime,  might  with  pro- 
priety be  proved  to  repel  an  inference  that 
he  was  incriminating  another  to  escape 
himself. 

And  later  still,  Parker,  J.,  in  delivering 
the  opinion  of  the  court  in  People  v.  Fin- 
negan,  1  Park.  Crim.  Rep.  147,  said:  A 
careful  reading  of  the  case  of  People  v. 
Vane,  supra,  shows  that  the  question  of 
the  admissibility  of  antecedent  consistent 
declarations,  corroborative  of  the  testimony 
of  the  witness  did  not  necessarily  arise  in 
that  case,  and  the  dictum  of  the  court  on 
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the  point  must  now  be  regarded  as  over- 
ruled. 

No  New  York  court,  since  the  decision 
of  Robb  V.  Hackley,  supra,  has  approi^d 
Chief  Justice  Savage's  dictum,  above 
quoted,  from  People  v.  Moore,  supra. 

The  decision  in  Robb  v.  Hackley,  and  the 
reasoning  by  which  it  was  reached,  was  as 
effectual  in  killing  the  doctrine  of  Lut- 
terell  v.  Reynell,  1  Mod.  283,  in  the  state 
of  New  York,  as  was  the  decision  in  Rex 
V.  Parker,  3  Dougl.  K.  B.  242,  in  doing  the 
same  work  in  England. 

Some  of  the  American  courts,  said  Mr. 
Justice  Bronson  in  the  New  York  case, 
have  admitted  evidence  of  prior  declara- 
tions made  by  a  witness  at  a  time  when  he 
was  not  uiider  oath.  A  collection  of  these 
cases,  accompanied  by  very  judicious  re- 
marks, will  be  found  in  the  learned  notes 
to  7  Phillipps  on  Evidence,  by  Messrs.  Cow- 
en  and  Hill,  pp.  776-779.  These  decisions 
are  based  upon  English  authorities  which 
are  no  longer  respected  in  Westminster 
Hall,  and  I  have  failed  to  discover  in  them 
anything  calculated  to  shake  my  decided 
conviction  that  this  kind  of  confirmatory 
evidence  is  of  dangerous  tendency,  and 
ouglit  not  to  be  received  except  in  some 
special   cases.     .  We  have  not,   ho 

said,  departed  from  that  ancient  and  safe 
landmark  in  the  law  of  evidence  which 
requires  a  witness  in  all  cases  to  speak 
under  the  solemn  sanction  of  an  oath, 
and  I  am  unwilling  to  peril  the  lives,  lib- 
erty, or  the  property  of  individuals  by 
adopting  the  contrary  doctrine. 

The  early  New  Hampshire  case  of  French 
V.  Merrill,  6  N.  H.  468,  in  which  the  doc- 
trine of  the  old  jurists  and  text  writers 
of  England  was  countenanced,  was  prompt- 
ly discredited  by  subsequent  decisions  in 
that  state,  vide,  Reed  v.  Spauldine,  42  N. 
H.  114;  Judd  V.  Brentwood,  46  N.  H.  430. 

In  Reed  v.  Spaulding,  supra,  tiie  court 
commented  as  follows  upon  the  previous 
case  of  French  v,  Merrill,  supra:  Tliere 
is  nothing  in  that  case  as  stated  in  the  re- 
port or  in  the  argument  of  counsel,  which 
could  furnish  any  ground  for  the  plaintifT 
to   introduce   the   statement   made   by   his 
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sense,  that  they  are  part  of  the  immediate 
preparations  for,  or  emanations  of,  such 
act,  and  are  not  produced  by  the  calcu- 
lated policy  of  the  actors.  They  are  the 
act  talking  for  itself,  not  what  people  say 
when  talking  about  the  act."  In  this  case 
the  evidence  is  what  the  person  said  when 
talking  about  the  act,  and  was  not  the 
voluntary  emanation  of  the  act  itself.  See 
further  applications  of  the  principle  in  Wil- 


liams V.  State,  66  Ark.  264,  50  S.  W.  617 ; 
Blair  v.  State,  69  Ark.  558,  64  S.  W.  948; 
Kansas  City  Southern  R.  Co.  v.  Morris,  80 
Ark.  528,  98  S.  W.  363,  10  Ann.  Cas.  618; 
Beal-Doyle  Dry  Goods  Co.  v.  Carr,  85  Ark. 
479,  108  S.  W.  1053,  14  Ann.  Cas.  48. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  new 
trial. 


witness  on  the  morning  after  the  trans- 
action stated.  There  is  a  remark  in  the 
opinion  of  the  court  that  this  evidence  was 
admitted  to  rebut  the  presumption  of  his 
statement  on  the  stand  having  been  a  recent 
fabrication,  but  there  is  nothing  of  that 
kind  stated  in  the  case,  and  it  may  be 
enough  to  say  that  the  authority  of  that 
case  has  long  been  questioned. 

In  Missouri  the  supreme  court,  following 
the  Indiana  and  North  Carolina  Cases,  ap- 

? roved  the  old  doctrine  in  State  v.  Grant, 
«  Mo.  113,  49  Am.  Rep.  218,  but  after- 
wards, when  prisoners  convicted  of  murder 
complained  of  an  erroneous  exclusion  of 
the  testimony  of  one  of  their  witnesses  at 
the  coroner's  inquest,  concerning  the  death 
of  the  victim,  and  contended  that  it  should 
have  been  admitted  to  corroborate  the  wit- 
ness whose  credibility  the  state  had  at- 
tacked by  proving  contradictory  statements 
by  her,  the  court  replied:  There  is  no 
doubt  but  what  this  course  may  be  pursued 
in  proper  circumstances,  but  it  seems  the 
rule  was  stated  too  broadly  in  State  v. 
Grant,  supra,  on  that  point,  although  war- 
ranted by  the  authorities  there  cited,  which 
were  founded  directly  or  indirectly  upon 
Lutterell  v.  Reynell,  supra,  a  case  that  long 
ago  ceased  to  be  authority  in  England  by 
the  decision  in  Rex  v.  Parker,  supra.  State 
V.  Taylor,  134  Mo.  109,  35  S.  W.  92. 

Later  still,  when  the  question  of  the  ad- 
missibility of  the  consistent  statements  of 
a  witness  shown  to  have  made  contradictory 
ones  came  again  before  the  court  in  State 
v.  Hendricks,  172  Mo.  654,  73  S.  W.  194, 
and  was  answered  in  the  negative,  the  pre- 
vious cases  were  cited  and  commented  upon 
as  follows:  In  the  case  of  State  v.  Grant, 
79  Mo.  113,  49  Am.  Rep.  218,  the  court, 
through  Sherwood,  J.,  announced  the  doc- 
trine that  if  the  testimony  of  a  witness 
is  attacked,  it  is  then  admissible  to  prove 
that  the  witness  has  made  statements  con- 
sistent with  those  made  as  a  witness.  Au- 
thorities were  then  cited  to  support  the 
announcement  of  that  doctrine.  In  the 
case  of  State  v.  Taylor,  supra,  the  same 
learned  judge  very  frankly  receded  from 
the  position  taken  in  the  Grant  Case,  and 
said  it  seems  that  the  rule  was  there  stated 
too  broadly  on  that  point,  although  war- 
ranted by  the  authorities  there  cited.  The 
court  then  cited  Lutterell  v.  Reynell,  su- 
pra, and  after  saying  that  it  had  been 
overruled  by  the  Parker  Case,  added:  It 
will  be  noted  that  the  case  of  Coffin  v.  An- 
derson, 4  Blackf.  398,  was  based  upon  this 
overruled  case.  The  North  CaroUnf^  courts 
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incline  to  the  opinion  that  the  corroborative 
statements,  as  in  this  case,  are  admissible. 
The  later  cases  seem  to  be  applying  the 
doctrine  only  where  .iie  corroborative  state- 
ments were  made  in  a  very  short  time  after 
the  difficulty  occurred.  We  cannot,  %vith 
the  views  we  entertain  upon  this  disputed 
question,  follow  these  cases. 

In  Pennsylvania,  in  the  case  of  Hender- 
son V.  Jon^s,  10  Serg.  k  R.  322,  13  Am.  Dec. 
676,  it  was  held,  and  it  was  the  only  point 
in  the  case,  that  when  a  witness  is  con- 
tradicted and  impeached  by  evidence  of  bad 
character  for  veracity,  it  is  competent  to 
corroborate  his  testimony  and  to  show  his 
consistency  by  putting  in  evidence  what 
he  swore  to  upon  the  same  subject  when  tes- 
tifying on  another  trial. 

The  court  in  that  case  grounded  its  de- 
cision upon  the  authority  of  Luttrell  t. 
Reynell,  supra,  and  of  tlie  text-book  au- 
thors, Gilbert,  Hawkins,  and  MacNally. 
At  the  time  that  case  was  decided,  Mr.  Jus- 
tice Duncan,  who  wrote  the  opinion  of  the 
court,  referred  to  the  doubt  expressed  in 
Buller's  Nisi  Prius,  and  declared  there  had 
then  been  issued  six  editions  of  the  work, 
in  none  of  which,  except  the  last,  which  was 
not  then  at  hand,  had  any  doubts  been  ex- 
pressed on  the  subject,  so  he  assumed 
that  the  doubt  mentioned  was  that  of  the 
editor,  and  not  of  the  author,  Mr.  Justice 
Buller. 

Although  Henderson  v.  Jones,  supra,  was 
decided  in  1823,  the  case  of  Rex  v.  Parker, 
supra,  decided  almost  forty  years  before, 
was  not  cited,  and  was  probably  unknown  to 
the  court,  since,  as  late  as  1840,  it  was  re- 
ferred to  by  Mr.  Justice  Bronson  in  the 
New  York  case  of  Robb  v.  Hackley,  23 
Wend.  50,  as  then  "but  recently  published." 

Henderson  v.  Jones,  supra,  was  cited 
and  followed  in  Hester  v.  Com.  85  Pa.  139, 
in  which  there  was  a  decision  quite  similar 
in  principle  and  effect. 

In  the  meantime  came  the  decision  in 
Crai^  V.  Craig,  5  Rawle,  91,  in  which  Chief 
Justice  Gibson,  writing  for  the  court,  de- 
clared that,  though  usually  called  con- 
firmatory, these  consistent  statements  are 
universally  agreed  not'  to  be  admissible 
in  chief,  but  only  to  rebut  other  contra- 
dictory statements  of  the  witness,  and  not 
even  then  in  all  circumstances;  and  con- 
cluded that  upon  principle  and  autliority, 
the  rule  of  Mr.  Starkie  (1  Starkie,  Ev.  187) 
that  consonant  declarations  mav  be  given  in 
contradiction  of  evidence  tending  to  show 
that  the  testimony  at  the  bar  is  a  fabrica- 
tion 9f  fecent  di^te,  $^nd  to  9h9w  th^^t  %\^ 
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same  Btatement  was  made  before  its  nlti- 
mate  effect  on  the  question  trying  could 
have  been  foreseen,  was  the  true  rule  on 
the  subject. 

A  dozen  years  ago,  in  the  case  of  Com.  ▼. 
Kaj,  14  Pa.  Super.  Ct.  376,  Rice,  J.,  con- 
fessing the  difficulty  of  so  harmonizing  all 
the  decisions  upon  the  subject  of  the  ad- 
missibility in  evidence  of  previous  state- 
ments of  a  witness  consonant  with  his  tes- 
timony, as  to  deduce  therefrom  a  single 
general  rule  to  govern  every  caise,  examined 
with  intelligent  care  these  prior  decisions. 
Remarking  that  "in  Henderson  v.  Jones, 
supra,  the  broad  doctrine  was  asserted  that 
where  the  evidence  is  offered  in  rebuttal 
as  confirmatory  of  what  a  witness  has 
sworn,  either  where  his  credit  is  nnpeached 
by  attacking  his  character,  or  by  proof  of 
inconsistent  declarations  made  by  him,  or 
where  his  evidence  is  impugned  by  contra- 
dictory proof,  it  is  admissible."  Judffe  Rice 
proceeded  to  give  the  substance  of  Chief 
Justice  Gibson's  opinion  in  Craig  v.  Craig, 
supra,  and  then  added:  ''It  is  a  signin- 
eant  fact  that  he  made  no  allusion  to  the 
case  of  Henderson  v.  Jones,  supra,  and  it 
it  plain  to  be  seen  that  the  broad  doctrine 
there  asserted  .  .  .  cannot  be  reconciled 
with  the  rule  laid  down  in  Craig  v.  Craig, 
supra.  Nor  has  it  been  re-established  by 
subsequent  decisions,  as  a  careful  examina- 
tion of  the  cases  will  show." 

Judge  Rice  did  not  think  that  the  case 
of  Hester  v.  Com.  supra,  could  be  regarded 
as  establishing  a  general  rule  that  previous 
declarations  of  a  witness  consistent  with 
his  statement  are  admissible  whenever  a 
witness  has  been  contradicted,  and  he  was, 
he  said,  confirmed  in  this  conclusion  by 
the  later  decisions  of  the  supreme  court,  in 
which  have  been  pointed  out  the  very  nar- 
row and  exceptional  circumstances  where 
this  kind  of  testimony  is  admitted. 

Much  the  same  course  was  run  by  the  de- 
cisions in  Tennessee. 

In  Hayes  v.  Cheatham,  6  Lea,  1,  a  suit 
between  brother  and  sister,  in  which  the 
latter  sought  to  recover  a  loan  of  money 
which  was  offset  to  a  greater  or  less  ex- 
tent by  services  rendA-ed  by  the  former  in 
managing  a  cotton  plantation  of  which  her 
husband  died  seised,  the  chief  controversy 
was  over  the  question  whether  the  brother 
had  made  a  special  contract  with  his  sister, 
as  she  asserted  and  he  denied,  for  a  stated 
and  definite  annual  compensation  for  his 
services,  or,  whether,  as  he  asserted  and 
she  denied,  no  contract  was  made,  and  he 
was  therefore  entitled  to  counterclaim 
whatever  he  could  prove  his  services  to 
have  been  fairly  worth.  In  these  circum- 
stances the  court  held  it  was  proper  and 
competent  to  sustain  and  corroborate  the 
sister's  testimony  in  her  own  behalf  to  the 
existence  and  terms  of  the  special  con- 
tract, by  admitting  the  testimony  of  a  third 
person  who  accompanied  her  and  her 
brother  on  their  journey  to  the  plantation 
when  he  went  to  take  charge  of  it,  that  she 
told  the  witness  about  the  time  eh^  mfMlo 
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it  that  she  had  made  such  a  contract  with 
her  brother. 

Sfron  afterwards,  in  the  case  of  Dossett 
V.  Miller,  3  Sneed,  72,  a  civil  action  for 
converting  a  steer,  it  was  decided  that  no 
error  had  been  committed  when  the  trial 
court  laid  down  as  a  rule  of  evidence  that, 
where  the  credit  of  the  witness  is  attacked 
upon  the  ground  that  he  has  made  state- 
ments out  of  court  inconsistent  with  those 
made  by  him  in  court,  testimony  may  be 
heard  to  show  that  at  other  times  and  on 
other  occasions  he  had  made  statements 
consistent  with  his  testimony. 

The  court,  in  its  opinion  in  that  case, 
after  remarking  that  there  was  a  very 
great  conflict  in  the  authorities  upon  the 
question  of  the  admissibility  of  evidence 
that,  on  other  occasions  and  at  previous 
times,  a  witness  had  made  statements  agree- 
ing with  his  testimony,  cited  Professor 
Greenleaf's  dictum  that  the  evidence  is 
inadmissible  "unless  where  a  design  to  mis- 
represent is  charged  upon  the  witness  in 
consequence  of  his  relation  to  the  party  or 
to  the  cause,  in  which  case  it  seems  it  may 
be  proper  to  show  that  he  made  a  similar 
statement  before  that  relation  existed"  (T 
Greenl.  £v.  §  469),  and  then  added:  We 
think  the  case  put  by  Mr.  Greenleaf  above 
is  a  proper  one  for  the  admission  of  pre- 
vious consistent  confirmatory  statements, 
but  would  also  allow  it  in  all  cases  where 
the  evidence  given  in  court  is  impeached  by 
proving  former  contradictory  statements. 

It  was  held  in  another  case  afterward 
decided,-^an  action  to  recover  damages  for 
seduction,  wherein  a  nurse  attending  the 
plaintiff  in  her  confinement  testified  that 
the  plaintiff  told  her  the  morning  after  her 
delivery  that  the  father  of  the  child  was 
dead,  thus  inferentially  contradicting  her 
testimony  charging  its  paternity  upon  the 
defendant, — that  it  was  proper  to  corrobo- 
rate the  plaintiff  and  support  her  credi- 
bility by  proof  that  on  the  same  occasion 
she  told  the  attending  physician  that  the 
defendant  was  the  fattier  of  the  child. 
Graham  v.  McReynolds,  90  Tenn.  673,  18 
S.  W.  272. 

Twice,  since,  it  has  been  broadly  said 
that  when  the  credibility  of  a  witness  has 
been  attacked  by  contradicting  his  testi- 
mony, it  may  be  sustained  by  previous  con- 
firmatory statements  made  by  him.  Green 
V.  State,  97  Tenn.  60,  36  S.  W.  700;  Nash- 
ville, C.  k  St.  L.  R.  Co.  ▼.  Lawson,  105  Tenn. 
639,  58  8.  W.  480. 

It  is  true  that,  in  the  meantime,  the 
Tennessee  supreme  court  had  in  one  case 
said  that  to  allow  consistent  statements  for 
the  purpose  of  giving  support  ta  the  credit 
of  a  witness,  made  after  the  contradictory 
representations  by  which  it  is  sought  to 
impeach  him,  would  be  to  put  it  in  the 
power  of  every  unprincipled  witness  to  bol- 
ster his  credit  and  perhaps  escape  the  just 
consequences  of  his  own  falsehood  an4  ter- 
giversation. Queener  v.  Morrow,  1  Coldw. 
123. 

]Put  it  further  8ai4  in  the  9i^me  Qa«e  tb«t 
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the  abstract  principle  announced  in  Dossett 
▼.  Miller,  3  Sneed,  72,  that  evidence  of 
previous  consistent  statements  is  admis- 
sible in  all  cases  where  the  testimony  ol 
the  witness  given  in  court  is  sought  to  be 
impeached  by  proof  of  contradictory  state- 
ments, we  are  not  disposed  to  disturb,  but 
this  principle,  as  intended  to  be  under- 
stood by  this  court,  has  be6n  misapplied 
in  the  case  before  us. 

About  a  decade  ago,  however,  the  su- 
preme court  in  that  state  had  occasion,  in 
reviewing  a  conviction  for  murder  in  which 
the  defendant  complained  of  the  admission 
of  this  kind  of  evidence  to  corroborate  a 
witness  against  him,  to  go  very  carefully 
over  the  question  again,  and  reversed  the 
conviction  for  error  in  receiving  such  evi- 
dence. Legere  v.  State,  111  Tenn.  368, 
102  Am.  St.  Rep.  781,  77  8.  W.  1069. 

The  views  expressed  in  that  case  are 
the  latest,  and'  may  be  said  to  be  those 
at  present  entertained  by  jurists  in  that 
state. 

In  substance,  the  court  there  said:  The 
general  rule  is  that  where  evidence  of  con- 
tradictory statements  is  offered  to  impeach 
the  credit  of  a  witness,  testimony  that  on 
former  occasions  he  made  statements  con- 
sistent with  those  made  by  him  on  the  wit- 
ness stand  is  inadmissible.  This  seems 
to  be  the  rule  in  England  at  this  time. 
The  courts  in  America  have  grafted  certain 
exceptions  upon  this  rule,  and  so  fixed  are 
they  that  it  may  be  considered  now  that 
of  themselves  they  constitute  an  independ- 
ent rule.  And  so  it  may  be  said:  It  is 
now  established  in  this  country  that  where 
it  is  charged  that  the  testimony  of  the 
witness  is  a  recent  fabrication  and  is  the 
result  of  some  relation  to  the  party  or  the 
cause,  or  of  some  motive  of  personal  in- 
terest, it  may  be  supported  by  showing  he 
had  made  a  similar  statement  befpre  that 
relation  or   motive   existed.  .     The 

rule  embracing  these  exceptional  cases  has 
been  frequently  recognized  in  this  state; 
but  in  no  case,  so  far  as  we  have  been  able 
to  discover,  has  the  corroborative  testimony 
been  admitted  where  it  was  clear  the  state- 
ment so  relied  upon  was  made  at  ^  time 
when  it  was  to  tne  interest  of  the  witness 
to  make  a  false  statement,  and  his  probable 
motive  was  to  use  it  in  jfortifying  himself 
when  attacked  or  impeached.  We  have  a 
number  of  cases  where  such  confirmatory 
evidence  as  this  has  been  allowed,  expressly 
or  by  necessary  implication,  upon  the 
ground  that  such  statements  were  made 
at  a  time  when  no  motive  existed  to  mis- 
represent the  facts  (citing  the  above  with 
other  Tennessee  decisions). 

(Although  it  may  be  a  little  difficult 
to  assent  unreservedly  to  this  latter  state- 
ment, the  present  position  of  the  court  is 
unmistakable. ) 

After  noting  that  in  the  case  at  bar  the 
so-c|lled  confirmatory  statements  of  the 
witness  antecedent  to  the  trial  were  made 
when  there  was  every  temptation  for  him  to 
falsify  the  facts  to  save  his  own  neck,  the 
conclusion  that  there  was  prejudicial  error 
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in    admitting   them    in    evidence    was   in- 
evitable. 

The  early  cases  in  Maryland  decided  that 
where  the  credibility  of  a  witness  is  at- 
tacked by  the  opposite  party,  his  prior  dec- 
laration may  be  given  in  evidence  to  show 
his  consistency.  Cooke  v.  Curtis,  6  Harr. 
&  J.  93;  Washington  F.  Ins.  Co.  v.  Davison, 
30  Md.  91. 

These  cases  were  said,  in  Stocksdale  t. 
Cullison,  36  Md.  822,  to  have  been  cases  in 
which  persons  whose  consistent  out-of-court 
declarations  were  admitted  had  been  pre- 
viously examined  as  witnesses  and  tlieir 
credibility  impeached,  and  that  it  was  only 
on  that  ground  that  their  prior  declarations 
of  the  facts  they  testified  to  were  admitted 
to  corroborate  their  testimony. 

The  rule  of  stare  decisis  has  been  potent 
in  Maryland  in  preserving  judicial  con- 
sistency upon  this  subject. 

Of  the  two  cases  just  cited,  it  was  said 
by  the  court  in  McAleer  v.  Horsey,  36  Md. 
439,  that  the  first  of  these  cases  has  re- 
mained unquestioned  by  the  courts  of  this 
state  for  nearly  fift^  years,  and,  whilst  it 
would  not  be  expedient  or  safe  to  extend 
or  enlarge  its  application,  yet  it  has  been 
the  uninterrupted  practice  of  all  courts 
to  receive  their  own  decisions  as  of  bind- 
ing force,  and  on  general  principles  of 
judicial  propriety  the  solemn  adjudications 
of  an  appellate  court  of  last  resort  ought 
to  be  approached  with  caution,  and  perhaps 
they  should  never  be  disturbed  except  to 
settle  some  great  rule  of  property  the  pub- 
lic interest  requires  to  be  reviewed,  and  as 
no  such  considerations  are  here  involved, 
that  case  is  therefore  a  binding  authority 
on  this  court  no  matter  what  may  be  the 
law  decided  by  the  courts  of  other  states 
or  elsewhere,  and,  whilst  its  doctrine  is 
not  to  be  expanded,  there  ought  to  be  no 
hesitation  in  applying  it  to  a  case  falling 
directly  within  the  rules  and  principles  it 
establishes 

In  Gill  V.  Stavlor,  93  Md.  463,  49  Atl. 
660,  the  court  of  appeals  of  Maryland  re- 
viewed the  preceding  cases  in  that  state 
upon  the  question  which  is  the  subject  of 
this  note,  and  said  &s  follows:  In  Cooke 
V.  Curtis,  supra,  the  rule  was  laid  down 
that  where  the  credibility  of  a  witness  is 
attacked  by  the  opposite  party,  his  prior 
declarations  may  be  given  in  evidence  to 
show  his  consistency.  In  Washington  F. 
Ins.  Co:  V.  Davison,  30  Md.  104,  this  rule 
was  approved  by  the  court.  In  the  leading 
case  of  McAIeer  v.  Horsey,  36  Md.  462,  this 
question  was  very  fully  and  thoroughly 
considered,  and  the  cases  of  Cooke  v.  Cur- 
tis, and  Washington  F.  Ins.  Co.  v.  Davison, 
were  approved  in  an  able  opinion  by  Judge 
Miller.  Thirty  years  have  passed  since  that 
decision  was  rendered,  and  during  tbis 
period  it  has  been  repeatedly  cited  and  ap- 
proved. In  Bloomer  v.  State,  48  Md.  637, 
3  Am.  Crim.  Rep.  37,  it  is  said  the  admis- 
sibility of  this  species  of  evidence  has  been 
very  deliberately  sanctioned  by  this  court 
in  the  cases  cited;  and  this  was  repeated  in 
the  case  of  Maitland  v.  Citizens'  Nat  Bank, 
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40  Md.  640,  17  Am.  Rep.  820.  In  the  two 
latter  cases  the  reasons  which  lie  at  the 
foundation  of  the  rule  are  cited  with  equal 
clearness  and  condensation.  And  in  BaKi- 
more  City  Pass.  R.  Co.  v.  Knee,  83  Md.  81, 
34  Atl.  252,  the  court,  referring  to  the  tes- 
timony admitted  in  the  case  in  30  Md.,  said 
that  it  furnished  a  test  both  of  his,  the 
witness's,  recollection  and  his  integrity,  and 
the  conclusion  reached  was  that  it  was  er- 
ror on  the  part  of  a  trial  court  to  exclude 
evidence  of  a  similar  character  in  the  case 
then  at  bar. 

Texas  is  one  of  the  few  states  in  which 
it  is  now  held,  and  always  has  been  held, 
in  criminal  cases  at  least,  that  when  a 
witness  has  been  attacked  by  proving  state- 
ments by  him  contradictory  of  his  evidence 
fiven  on  the  trial,  it  is  competent  to  prove 
y  another  that  he  had  made  the  same 
statements  as  testified  to  by  him.  Stephens 
V.  State,  —  Tex.  Crim.  Rep.  — ,  26  S.  W. 
728. 

We  have  held  and  adhere  to  the  ruling, 
said  the  court  in  Stanford  v.  State,  34  Tex. 
Crim.  Rep.  89,  29  S.  W.  271,  that  when  the 
adverse  party  proves  or  attempts  to  prove 
a  witness  has  made  contradictory  state- 
ments, then  his  previous  consistent  state- 
ments are  admissible  to  sustain  him. 

The  rule  has  been  applied  in  the  fol- 
lowing cases:  Dicker  v.  State,  —  Tex, 
Crim.  Rep.  — ,  32  S.  W.  641;  Parker  v. 
State,  —  Tex.  Crim.  Rep.  — ,  34  S.  W.  265 ; 
Sims  V.  State,  36  Tex.  Crim.  Rep.  164,  36 
S.  W.  256;  Keith  v.  State,  —  Tex.  Crim. 
Rep.  — ,  44  S.  W.  849;  Johnson  v.  State,  42 
Tex.  Crim.  Rep.  377,  60  S.  W.  48;  White  v. 
State,  42  Tex.  Crim.  Rep.  ^67,  60  S.  W. 
576;  Kipper  v.  State,  46  Tex.  Crim.  Rep. 
377,  77  S.  W.  611;  Burch  v.  State,  49  Tex. 
Crim.  Rep.  13,  90  S.  W.  168;  Lewis  v. 
State,  —  Tex.  Crim.  Rep.  — ,  142  S.  W. 
875;  Mitchell  v.  State,  —  Tex.  Crim.  Rep. 
— ,  144  S.  W.  1006;  Dickson  ▼.  State,  — 
Tex.  Crim.  Rep.  — ,  146  S.  W.  914;  Green 
V.  State,  —  Tex.  Crim.  Rep.  — ,  147  S.  W. 
693. 

Of  these  cases,  five  were  trials  for  mur- 
der, three  for  robbery  and  grand  larceny, 
one  of  these  with  firearms,  and  two  for 
violations  of  the  liquor  laws. 

Mr.  Roscoe,  Mr.  Wharton,  and  other 
text-book  authors,  said  the  court  in  MaRio- 
jas  V.  State,  36  Tex.  Crim.  Rep.  182,  36  S. 
W.  268,  lay  down  the  rule  that  where  the 
adverse  party  undertakes  to  show  that  a 
witness  has  made  conflicting  statements 
about  the  same  matter,  the  litigant  who 
introduced  such  witness  may  not  support 
him  by  proving  that  soon  after  the  trans- 
action he  made  a  statement  similar  to  that 
sworn  to  on  the  trial;  but  there  is  a  line 
of  authorities  holding  that  you  may  sup- 
port the  witness  upon  such  an  attack,  and 
we  in  Texas  have  followed  that  line  of  au- 
thorities. 

The  authorities  are  divided  as  to  whether 
a  i;iitness  may  be  supported  because  the' 
opponent  has  shown  that  he  made  conflict- 
ing   statements    about    the    fact;    but    the 
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criminal  courts  in  Texas  hold  that  this 
may  be  done.  Jones  v.  State,  38  Tex.  Crim. 
Rep.  87,  70  Am.  St.  Rep.  719,  40  8.  W.  807, 
on  rehearing,  38  Tex.  Crim.  Rep.  106,  70 
Am.  St.  Rep.  730,  41   S.  W.  638, 

That  a  litigant  introducing  a  witness 
whose  credibility  is  attacked  by  his  ad- 
versary, by  evidence  that  he  has  made 
statements  contradictory  to  his  testimony 
respecting  a  fact  in  issue,  has  a  right  to 
support  such  witness  by  proof  that  he  made 
similar  statements  to  those  he  swore  to 
on  the  trial  shortly  after  the  transaction 
involved,  is,  according  to  the  court  in  Kirk 
V.  State,  35  Tex.  Crim.  Rep.  224,  32  S.  W. 
1045,  no  longer  an  open  question  in  Texas. 

The  jurists  in  Texas  regard  this  as  "un- 
questionably the  rule"  in  criminal  cases. 
Green  v.  State,  —  Tex.  Crim.  Rep.  — ,  147 
S.  W.  593. 

They  deem  it  a  "well-established  rule  of 
law"  there.  Dickson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  146  S.  W.  914. 

And  they  declare  that  it  "has  always 
been  the  rule"  in  that  state.  Edwards  v. 
State,  —  Tex.  Crim.  Rep.  — ,  135  S.  W.  640. 

It  has  been  decided  to  be  a  material  and 
prejudicial  error,  "under  the  well-settled 
rules  of  law"  in  Texas,  when  witnesses  for 
a  prisoner  on  trial  for  murder  are  im- 
peached by  the  state  by  proof  of  their  con- 
tradictory statements,  to  reject  and  exclude 
testimony  offered  to  support  them,  that 
they  have  made  the  same  statements  in 
testifying  on  the  trial  that  they  made  in 
former  recitals  of  the  matter.  Streiglit  v. 
State,  —  Tex.  Crim.  Rep.  — ,  138  S,  W.  742. 

Although  it  may  be  said  that  the  rule 
just  mentioned  is  recognized  and  has  been 
occasionally  applied  in  civil  cases  in  Texas, 
yet  such  cases  are  not  numerous,  and  in 
them  sometimes  plainly,  and  always  more 
or  less  obscurely,  the  idea  appears  that  to 
the  witness  to  be  supported  by  proof  of  his 
antecedent  consistent  accounts,  there  has 
been  imputed  the  invention  or  falsification 
of  his  testimonv. 

It  makes  no  difference,  so  far  as  their 
admissibility  in  evidence  to  corroborate  a 
witness  is  concerned,  whether  his  previous 
statements  confirmatory  of  or  consistent 
with  his  testimony  were  or  were  not  made 
under  oath.  Sims  v.  State,  36  Tex.  Grim. 
Rep.  154,  36  S.  W.  256. 

The  rule  respecting  the  admissibility  of 
this  class  of  testimony  in  criminal  cases 
seems  to  have  been,  at  least  after  and  for 
a  time,  incorporated  in  a  statute  of  the 
state  {vide  White's  Anno.  Code  Crim.  Proc, 
§  1119,  subd.  4),  but  such  statute  is  rare- 
ly mentioned  in  the  decisions. 

The  state  of  Indiana  ranged  itself  at  the 
beginning  with  the  followers  of  Lutterell 
V.  Reynell,  1  Mod.  283,  and  in  two  of  the 
earliest  decisions  accepted  and  approved 
its  doctrine  is  sound.  Cofiin  v.  Anderson, 
4  Blackf.  396;  Beauchamp  v.  State,  6 
Blackf.  299. 

Indiana  is  one  of  the  few  states  in  which 
the  ancient  doctrine  survives  at  the  present 
time. 
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The  courts  of  that  state  have  consistently 
and  uniformly  held  that  a  Tritness  im- 
peached hy  proof  of  previous  statements  in- 
consistent with  his  testimony  may  be  sup- 
ported by  showing  other  statements  made 
oy  him  agreeing  with  that  testimony. 
Beauchamp  v.  State,  6  Blackf.  299;  Per- 
kins V.  State,  4  Ind.  222;  Carter  v.  Carter, 
79  Ind.  466;  Hodges  v.  Bales,  102  Ind.  494, 
1  N.  E.  692;  Hinshaw  v.  State,  147  Ind. 
334,  47  N.  E.  157;  Moelering  v.  Smith,  7 
Ind.  App.  451,  34  N.  E.  675. 

This  has  long  been  established  law  in 
the  state  of  Indiana.  Dailey  v.  State,  28 
Ind.  285;  Brookbank  v.  State,  56  Ind.  169. 

It  is  still  the  settled  law  of  the  state. 
Dodd  V.  Moore,  92  Ind.  397 ;  Hicks  v.  State, 
165  Ind.  440,  75  N.  E.  641. 

Although,  said  the  court  in  Dailey  v. 
State,  28  Ind.  285,  there  are  cases  in  which 
the  correctness  of  the  rule  has  been  denied, 
it  seems  not  unreasonable  that  where  it 
is  attempted  to  impeach  the  testimony  of 
the  witness  by  proof  that  he  has  made  other 
statements,  he  should  be  permitted  to  dis- 
credit such  evidence  by  showing  that  in  con- 
versations with  other  persons  his  declara- 
tions have  been  consistent  with  his  sworn 
statement. 

In  the  early  case  of  Coffin  v.  Anderson, 
supra,  it  was  admitted  that  Mr.  Starkie 
had  said  that  the  better  opinion  was  the 
other  way,  but  it  was  answered  that  the 
English  authorities  are  contradictory,  and 
the  weight  of  the  American  cases  is  decided- 
ly in  favor  of  admitting  the  evidence. 

In  Coffin  V.  Anderson,  supra,  the  court 
saw  no  good  reason  for  introducing  evidence 
corroborative  of  an  unimpeached  witness, 
but  considered  it  otherwise  when  the  wit- 
ness had  been  impeached  by  proof  of  pre- 
vious statements  inconsistent  with  his  tes- 
timony. In  that  case,  it  appeared  to  the 
court  to  be  proper  to  give  tne  party  who 
called  such  witness  an  opportunity  to  sup- 
port him  by  proving  that  he  had  on  other 
occasions  stated  the  facts  to  be  as  he  repre- 
sented them  in  his  testimony. 

The  language  of  the  court  in  that  case 
upon  that  point  was  substantially  repeated 
in  the  subsequent  case  of  Hobbs  v.  State, 
133  Ind,  404,  18  L.R.A.  774,  32  N.  E.  1019. 

The  case  of  Coffin  v.  Anderson,  was  al- 
most immediately  followed  by  that  of 
Beauchamp  v.  State,  supra  and  the  two 
established  the  law  in  point  in  the  state. 

In  the  latter  case,  a  prisoner  on  trial 
for  murder  having  proved  that  a  witness 
for  the  prosecution  had  made  former  state- 
ments inconsistent  with  her  testimony 
against  him,  complained  that  the  state  was 
permitted,  notwithstanding  his  objections, 
to  prove  that  the  witness  had  also  made 
statements  in  the  past  consistent  with  her 
testimony.  This  the  court  held  was  no  er- 
ror, saying:  We  have  had  the  question 
now  presented  under  consideration  on  a 
former  occasion.  We  then  came  to  the  con- 
clusion that  if  a  witness  be  impeached  by 
proof  of  previous  statements  inconsistent 
with  his  evidence,  he  might  be  supported  by 
showing  other  statements  agreeing  with  it. 
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On  reviewing  the  authorities  on  this  sub- 
ject we  do  not  feel  disposed  to  overrule  thlb 
decision. 

As  late  as  1897,  in  another  murder  case 
the  Indiana  supreme  court  again  decided 
the  same  way.  Hinshaw  v.  State,  147  Ind. 
334,  47  N.  E.  157. 

Intermediate  decisions  are  in  harmony. 

When,  in  a  prosecution  fpr  bastardy,  the 
defendant  has  proved  that  the  mother  of 
the  child,  who  now  accuses  him,  charged 
another  person  with  its  parentage,  and 
also  that  she  named  to  the  defendant's  wife 
still  another  person  as  father  of  the  bas- 
tard, and  the  prosecutrix  has  in  turn  ex- 
plained that  she  did  so  at  defendant's  in- 
stigation and  relying  upon  his  promise  to 
support  her,  the  state  has  the  right  to  cor- 
roborate her  testimony  by  showing  that 
she  charged  the  offense  upon  the  defendant 
before  the  prosecution  began.  Brookbank 
V.  State,  55  Ind.  169. 

The  same  ruling  was  made,  where  the 
facts  were  very  similar,  in  the  later  bas- 
tardy case  of  Ramey  v.  State,  127  Ind.  243, 
26  N.  E.  818. 

Among  the  first  courts  of  the  United 
States  to  accept  the  ancient  doctrine  that 
evidence  of  his  previous  consistent  state- 
ments was  admissible  to  corroborate  an  im- 
peached witness  were  those  of  North  Caro- 
lina. They  have  been  the  sturdiest,  most 
consistent,  and  unquestioning  supportero 
of  that  doctrine  from  the  beginning.  They 
have  applied  it  with  unbending  logic  to 
every  case  that  has  arisen,  and  maintain 
it  now  in  despite  of  the  reams  of  criticism 
elsewhere  published  against  it. 

It  was  in  1822,  in  that  state,  that  the  case 
in  which  the  doctrine  was  first  recognized 
and  applied  was  decided. 

That  case  was  Johnson  v.  Patterson,  0 
N.  C.  (2  Hawks.)  183.  11  Am.  Dec.  756. 

As  it  has  ever  since  been  regarded  with- 
out question  as  an  authority  upon  the  sub- 
ject of  admitting  evidence  of  previous  con- 
sistent statements  by  the  jurists  of  North 
Carolina,  a  brief  statement  of  the  facts  in- 
volved and  an  outline  of  the  opinions 
should  be  acceptable. 

The  plaintiff  in  that  action  had  sued  the 
defendant  in  trover  for  converting  his  horse 
while  it  was  in  the  custody  of  one  Bailey, 
his   principal    witness,    pending   a   contem- 

Slated  exchange  of  horses  between  the  two. 
•n  the  trial  Bailey  testified  that,  being 
about  to  journey  to  Tennessee  he  agreed 
with  the  plaintiff  to  take  the  latter's  horse 
with  him  and  leave  his  own  behind  in  its 
place,  and  if,  when  he  returned,  he  and 
the  plaintiff  should  be  satisfied  to  trade, 
they  were  to  make  a  permanent  exchange 
upon  the  payment  by  Bailey  of  $25  to  boot, 
and,  if  they  did  not  trade,  Bailey  was  to 
pay  $10  for  the  use  of  the  plaintiff's  horse. 
It  appeared  that  after  Bailey  had  departed, 
the  defendant  followed  him  out  of  the  state 
and  charged  him  with  removing  from  North 
Carolina  with  intent  to  defraud  his  cred- 
itors, owing  a  debt  to  defendant's  principal, 
and  Bailey,  in  order  to  go  his  way  unmo- 
lested, surrendered  the  plaintiff's  horse  to 
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satisfy  the  debt.  This  action  followed, 
and  the  defense  was  that  the  exchange 
was  an  executed  contract  and  passed  the 
title  to  the  horse  to  Bailey.  The  defendant, 
to  sustain  his  defense,  called  two  witnesses 
who  testified  to  conversing  with  the  plain- 
tiff  and  Bailey,  in  which  conversations  botU 
stated  that  they  had  traded  horses  and 
said  nothing  about  conditions  which  made 
the  trade  an  executory  contract.  To  meet 
this  and  corroborate  Bailey,  the  plaintiff 
was  allowed  to  prove  by  another  witness 
that,  after  the  exchange  and  a  few  days 
before  Bailey  went  away,  he  told  him  to 
take  good  care  of  the  horse,  and  not  to  dis- 
pose of  it  before  he  came  back.  The  defend- 
ant, of  course,  contended  that  this  testi- 
mony was  erroneously  admitted  to  his  prej- 
udice. 

While  the  court  was  unanimous  in  hold- 
ing the  testimony  competent,  and  that  its 
admission  did  not  constitute  error,  the 
judgM  did  not  entirely  agree  upon  the 
reasons  tor  this  conclusion.  Taylor,  Ch. 
J.,  assigned  two  grounds,  either  in  his  view 
sufficient  to  warrant  the  reception  of  the 
corroborative  evidence.  First,  said  he,  the 
defendant's  proof  of  Bailey's  statements, 
if  believed,  impaired  the  credibility  and 
tended  to  show  an  absolute  complete  ex- 
change, therefore  it  was  "perfectly  regular 
for  the  plaintiff  to  reply  by  evidence  to 
show  other  declarations  made  by  the  wit- 
ness in  affirmance  of  what  he  has  now 
sworn,  and  that  he  is  still  consistent  with 
himself,"  and,  second,  that  as  the  defendant 
claimed  title  to  the  horse  under  Bailey, 
what  Bailey  said  concerning  the  title  while 
in  possession  of  the  animal  was  competent 
evidence  against  the  defendant.  Hall,  J., 
in  his  opinion,  said:  "It  must  be  kept  in 
view  that  at  the  time  when  both  the  con- 
versations took  place,  the  title  to  the  horse 
was  either  in  the  plaintiff  or  in  the  wit- 
ness Bailey,  and  that  it  was  subsequent  to 
that  time  that  any  claim  was  set  up  to  the 
horse  by  the  defendant.  Under  these  cir- 
cumstances it  was  as  proper  that  those 
conversations  should  be  given  in  evidence 
as  any  contract  made  at  that  time  by  the 
plaintiff  and  that  witness."  The  other 
judge  concurred  without  w*riting  any  opin- 
ion. 

If,  upon  a  critical  analysis  of  this  de- 
cision, there  should  linger  a  doubt  respect- 
ing the  attitude  of  the  court  respecting  the 
admissibility  of  this  sort  ot  evidence  for 
corroborative  purposes,  it  is  set  at  rest  by 
the  contemporary  decision  in  State  v. 
Twitty.  9  N.  C.  (2  Hawks)  449,  11  Am. 
Dec.  779. 

In  that  case  the  prisoner  was  accused 
of  forging  and  uttering  counterfeit  bank 
notes,  and  on  his  trial  a  witness  for  the 
state  who  testified  to  having  received  from 
the  defendant  several  of  the  false  notes,  and 
to  having  frequently  before  received  from 
him  counterfeit  money,  both  well  knowing 
the  notes  to  be  bad  and  intending  to  cir- 
culate them  as  currency,  was  held  properly 
and  competently  corroborated  by  proof  of- 
fered by  the  state  in  chief  and  in  anticipa- 
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tion  of  an  attack  upon  the  witness  as  an 
accomplice  in  the  crime,  that  he  had  stayed 
at  his  brother-in-law's  house  the  night  be- 
fore he  got  the  forged  notes  from  the  de- 
fendant, and  went  out  for  them  early  the 
next  morning,  and  on  returning  showed 
them  to  his  brother-in-law  and  told  him  the 
defendant  had  supplied  them.  The  court 
put  its  decision  upon  the  ground  that  the 
witness  stood  self-impeached  as  an  accom- 
plice, and  his  brother-in-law  was  above  sus- 
picion. 

Thenceforward  it  has  been  held  again  and 
again  in  North  Carolina,  to  be  competent 
to  corroborate  an  impeached  witness  by 
proof  that  previously  he  had  made  similar 
statemeftts  concerning  the  transaction  in- 
volved to  those  made  when  testifying. 
State  V.  George,  30  N.  C.  (8  Ired..  L.)  324, 
49  Am.  Dec.  392;  Hoke  y.  Fleming,  32  N. 
C.  (10  Ired.  L.)  263;  State  v.  Dove,  32  N. 
C.  (10  Ired.  L.)  469;  March  v.  Harrell,  46 
N.  C.  (1  Jones,  L.)  329;  State  v.  Thomasou, 
46  N.  C.  (1  Jones,  L.)  274;  Bullinger  v. 
Marshall,  70  N.  C.  520;  Isler  v.  Dewey,  71 
N.  C.  14;  State  v.  Parish,  79  N.  C.  610; 
Jones  V.  Jones,  80  N.  C.  246;  State  v. 
Blackburn,  80  N.  C.  474;  Roberts  v.  Rob- 
erts, 82  N.  C.  29;  State  v.  Boon,  82  N.  C. 
637;  McT^od  v.  Bullard,  84  N.  C.  515; 
State  V.  Mitchell,  89  N.  C.  521;  McRae  v. 
Malloy,  93  N.  C.  154;  State  ex  rel.  Daven- 
port V.  McKee,  98  N.  C.  500,  4  S.  E.  545; 
State  V.  Brewer,  98  K.  C.  607,  3  S.  E. 
819;  State  v.  Rowe,  08  N.  C.  629,  4  S.  E. 
506;  State  v.  Freeman,  100  N.  C.  429,  5 
S.  E.  921 ;  State  v.  Morton,  107  N.  C.  890, 
10  L.R.A.  527,  12  S.  E.  112;  State  v.  Brab- 
ham, 108  N.  C.  793,  13  S.  E.  217;  Hooks  v. 
Houston,  109  N.  C.  623,  14  S.  E.  49;  State 
v.  Rhyne,  109  N.  C.  794,  13  S.  E.  943;  Gregg 
V.  Mallett,  111  N.  C.  74,  15  S.  E.  936; 
Byrd  v.  Hudson,  113  N.  C.  203,  18  S.  E.  209; 
Wallace  v.  Grizzard,  114  N.  C.  488,  19 
S.  E.  760;  State  v.  Staton,  114  N.  C.  813, 
19  S.  E.  96;  Burnett  v.  Wilmington,  N.  & 
N.  R.  Co.  120  N.  C.  517,  26  S.  E.  819; 
State  v.  Pace,  -—  N.  C.  — ,  74  S.  E.  1018. 

This,  it  is  declared,  has  often  been  held 
competent.  State  v.  McKinney,  111  N.  C. 
683,  16  S.  E.  235. 

It  has  been  repeatedly  pronounced  the 
settled  law  of  the  state.  Davis  v.  Council, 
92  N.  C.  725;  State  v.  Whitfield,  92  N.  C. 
831;  State  v.  Ward,  103  N.  C.  419,  8  S. 
E.  814;  State  v.  Jacobs,  107  N.  C.  873,  12 
S.  E.  248. 

The  right  to  corroborate  an  impeached 
witness  by  proving  that  soon  after  tne  mat- 
ter occurred,  he  had  made  similar  state- 
ments in  regard  to  it,  is  too  well  established 
to  heed  the  citation  of  authority  in  its 
support.  McLeod  v.  Bullard,  84  N.  C.  515; 
State  y.  Staton,  114  N.  C.  813,  19  S.  E.  96. 

The  principle  in  the  law  of  evidence, 
which,  when  a  witness's  credit  is  impeached, 
permits  proof  of  consistent  statements 
made  by  him  to  be  introduced  for  his  sup- 
port, said  the  court  in  Davis  v.  Council, 
92  y.  C.  725,  has  been  too  long  and  too 
often  asserted  by  this  court  to  admit  of  its 
being  called  in  question  because  of  different 
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adjudications  elsewhere.  From  the  case  of 
State  V.  Twitty,  9  N.  C.  (2  Hawks)  449,  in 
which  the  opinion  is  delivered  by  the  first 
chief  justice  of  this  court,  through  the 
numerous  cases  since  down  to  that  of  Jones 
v.  Jones,  80  N.  C.  247,  the  rule  has  been 
uniformly  recognized  and  enforced  in  this 
court.  It  ought  to  be,  and  must  now  be, 
deemed  the  law  in  this  state  until  the  gen- 
eral assembly  shall  alter  it. 

The  admissibility  of  similar  and  concur- 
ring statements  previously  made  by  a  wit- 
ness, to  sustain  his  assailed  testimony  and 
strengthen  confidence  in  the  accuracy  of 
his  memory  and  the  truthfulness  of  his  tes- 
timony, said  the  court  in  Roberts,  v.  Rob- 
erts, 82  N.  C.  29,  has  been  so  often  declared 
in  numerous  cases  before  this  court,  from 
Johnson  v.  Patterson,  9  N.  C.  (2  Hawks) 
183,  11  Am.  Dec.  756,  decided  in  1822,  down 
to  the  recent  case  of  Jones  v.  Jones,  80  N. 
C.  246,  and  the  rule  has  been  so  thoroughly 
settled,  and  so  often  recognized  and  acted 
upon,  as  to  make  a  citation  of  authorities 
entirely  needless.  We  do  not  propose  now 
to  review  them,  because  in  England  and 
in  New  York,  and  perhaps  in  other  states, 
this  species  of  evidence  is  received  under 
restrictions  and  modifications  not  recog- 
nized in  this  state. 

"Whatever  may  be  the  ruling  in  other 
states  upon  the  subject,"  said  the  court  in 
State  y.  Brabham,  108  N.  C.  793,  13  S.  £. 
217,  referring  to  an  exception  taken  by  a 
prisoner  on  trial  for  homicide  to  the  ad- 
mission of  evidence  that  the  son  of  the 
deceased,  who  had  testified  for  the  state  to 
the  identity  of  an  overcoat  worn  by  the 
murderer  at  the  time  that  the  crime  was 
committed,  had  identified  at  the  police  sta- 
tion an  overcoat  taken  from  the  prisoner's 
valise  as  the  same  garment,  "it  is  well  set- 
tled in  North  Carolina  that  such  testimony 
.  .  .  is  admissible  for  the  purpose  of  cor- 
roborating a  witness  who  has  been  im- 
peached, or  stands  in  such  a  relationship 
to  the  parties  or  the  action  as  to  subject 
his  testimony  to  suspicion  or  discredit. 

Whatever  criticism  the  rule  that  previous 
consistent  accounts  of  the  same  transaction 
to  which  an  impeached  witness  has  testified 
are  competent  evidence  to  repel  any  impu- 
tations upon  his  credibility  may  be  sup- 
5o8ed  to  be  obnoxious  to,  said  the  court  in 
ones  V.  Jones,  80  N.  C.  247,  it  has  become 
the  established  law  of  the  state  of  North 
Carolina,  which  we  would  not  feel  at  lib- 
erty to  question  or  disturb. 

"Whatever,"  said  the  court  in  Gregg  v. 
Mallett,  111  N.  C.  74,  15  S.  E.  936.  "re- 
strictions and  modifications  may  be  recog- 
nized elsewhere,  there  is  no  room  for  fur- 
ther contention  in  the  courts  of  this  state 
as  to  the  competency  of  such  testimony  or 
corroboration. 

In  the  case  of  Burnett  v.  Wilmingi,on,  N. 
&  N.  R.  Co.  120  N.  C.  517,  26  S.  E.  819, 
Clark,  J.,  writing  for  the  court,  and  de- 
claring an  assignment  of  error  unfounded, 
for  the  reason  that  it  is  competent  to  cor- 
roborate a  witness  by  showing  that  he  pre- 
viously made  the  same  statement  as  to  the 
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transaction  to  which  he  had  testified,  after 
citinff  several  cases  as  authority,  added: 
In  view  of  these,  a  long  series  of  decisions, 
and  yet  other  decisions  continuously  from 
those  of  the  first  chief  justice  of  this  court 
down  to  the  present,  uniformly  sustaining 
the  competency  of  such  evidence,  it  admits 
of  a  mild  surprise  that  such  an  exception 
should  be  again  presented  to  this  court. 

In  North  Carolina,  as  in  Indiana,  and  in 
criminal  cases  in  Texas,  when  a  witness  is 
impeached  by  proof  that  he  has  theretofore 
made  contradictory  statements,  it  is  regu- 
lar in  reply  to  show  that  he  has  made  con- 
sistent statements.  State  v.  George,  30  N. 
C.  (8  Ired.  L.)  324,  49  Am.  Dec.  392;  Hoke 
V.  Fleming,  32  N.  C.  (10  Ired.  L.)  283. 

But  in  North  Carolina,  the  admissibility 
of  previous  consistent  statements  to  cor- 
roborate the  testimony  of  an  impeached 
witness  is  not  restrict^  to  cases  where  the 
adversary  adduces  evidence  of  inconsistent 
statements  of  the  witness.  State  v.  Whit- 
field, 92  N.  C.  831. 

In  North  Carolina,  a  witness  impeached 
upon  the  ground  that  his  character  for 
truth  and  morals  is  bad  may  be  corrobo- 
rated by  proof  that  he  told  the  same  story 
immediately  after  the  transaction  to  which 
he  has  testified,  that  he  did  in  his  testi- 
mony. State  y.  Dove,  32  N.  C.  (10  Ired. 
L.)   469. 

The  principle  established  in  adjudications 
of  the  supreme  court  of  North  Carolina  is 
that  where  the  credibility  of  a  witness  is 
attacked,  whether  from  the  nature  of  his 
evidence,  from  his  situation,  from  bad  char- 
acter, from  proof  of  previous  inconsistent 
statements,  or  from  imputations  directed 
against  him  in  cross-examination,  the  liti- 
gant who  called  him  to  testify  may  prove 
other  consistent  statements  for  the  purpose 
of  corroborating  his  testimony.  March  v. 
Harrell,  46  N.  C.  (1  Jones,  L.)  329;  laler 
V.  Dewey,  71  N.  C.  14. 

The  doctrine  of  confirmatory  evidence  has 
been  repeatedly  before  this  court,  said  the 
court  in  State  v.  Thomason,  46  N.  C.  (1 
Jones,  L.)  274,  and  in  March  v.  Harrell, 
46  N.  C.  (1  Jones,  L.)  329,  decided  at  the 
present  term.  The  authorities  were  all 
cited  and  critically  examined  and  it  is  not 
necessary  to  review  them.  That  case  de- 
cided that  whenever  the  character  of  a 
witness  is  for  any  cause  impeached,  his 
previous  declarations  are  evidence  to  sus- 
tain him. 

In  whatever  way  the  credit  of  a  witness 
may  be  impaired,  it  may  be  restored  or 
strengthenea  by  proof  of  previous  consis- 
tent accounts  of  the  same  transaction  to 
which  he  has  testified,  or  by  any  other 
proper  proof  tending  to  insure  confidence 
in  his  veracity  and  in  the  truthfulness  of 
his  testimony.  Jones  v.  Jones,  80  X.  C. 
247. 

The  testimony  of  confirmatory  statements 
sustaining  what  a  witness  swears  to  on 
the  trial,  said  the  court  in  State  ex  rel. 
Davenport  v.  McKee,  98  N.  C.  500,  4  S.  E. 
545,  has  been  admitted  to  support  his 
credit,  when,  and  however  impeached,  by  a 
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■eries  of  dedsioiit  whieh  liaTe  wtablished 
the  lawi.  The  cues  to  thie  effect  are 
numerous,  and  the  rules  uniform  from 
Johnson  ▼.  Patterson,  9  N.  C.  (2  Hawks) 
183,  11  Am.  Dee.  756,  to  the  present  time. 

In  the  state  of  North  Carolina,  accord- 
ing to  the  court  in  State  y.  Exum,  138  N. 
C.  599,  50  S.  £.  283,  it  is  held  by  repeated 
and  well-supported  adjudications  that  when- 
ever a  witness  has  giyen  evidence  in  a 
trial  and  his  credibility  is  impugned,  wheth- 
er by  proof  of  general  bad  character,  or 
by  contradictory  statements  by  himself,  or 
bV  cross-examination  tending  to  impeach 
the  veracity  or  the  memory  of  the  witness, 
or  at  times  by  his  very  position  in  reference 
to  the  cause  and  its  parties,  in  whatever  way 
the  witness  may  be  impeached  his  credibil- 
itjr  may  be  restored  or  strengthened  by 
this  or  any  other  proper  evidence  tendins 
to  restore  confidence  in  his  veracity  and 
in  the  truthfulness  of  his  testimony. 

It  is  admitted  that  some  of  the  courts 
in  the  United  States  reject  such  evidence 
as  altogether  unsound  in  principle  and 
dangerous  in  practice;  that  others  who  le- 
oeive  the  evidence  have  placed  restrictions 
upon  its  reception,  and  that  the  decisions 
in  North  Carolina  have  perhaps  gone  be- 

Knd    those    elsewhere    in    its    a£nission. 
id. 

No  distinction  is  made  in  North  Carolina 
between  civil  and  criminal  eases  upon  this 
question. 

The  following  cases  exemplify  the  rulings 
of  the  courts  upon  the  subject: 

In  an  action  by  a  county  treasurer  to 
recover  from  a  sheriff  taxes  alleged  to  have 
been  collected  and  retained,  where. the  proof 
establishes  aggregate  collections  to  a  stated 
amount,  and  the  testimony  of  the  treasurer 
the  payment  to  him  of  another  stated 
amount  much  less,  a  declaration  made  by 
the  treasurer  in  the  defendant's  absence  to 
the  chairman  of  the  board  of  county  com- 
missioners, that  the  sum  credited  to  the 
sheriff  and  then  reported  as  paid  was  all 
that  the  treasurer  had  received,  is  proper- 
ly admitted  in  evidence  in  corroboration  of 
the  treasurers'  testimony  to  the  same  effect. 
State  ex  rel.  Davenport  v.  McKee,  98  N. 
C.  500,  4  S.  E.  545. 

In  a  suit  to  set  aside  a  deed  of  land 
from  a  sheriff  after  a  sale  on  execution 
against  the  plaintiff,  where  the  latter 
claimed  to  have  furnished  defendant  with 
the  money  to  buy  under  an  agreement  that 
he  would  purchase  and  hold  the  land  for 
plaintiff's  benefit,  and  also  to  annul  a  sub- 
sequent deed  of  confirmation  from  plaintiff 
to  defendant,  alleged  to  have  been  obtained 
by  fraudulent  misstatements  of  the  nature, 
effect,  and  purpose  of  the  instrument  from 
plaintiff  while  intoxicated,  and  for  an  ac- 
counting of  rents  and  profits,  it  is  compe- 
tent to  corroborate  and  sustain  the  plain- 
tiff's testimony  respecting  the  representar 
tions  and  circumstances  connected  with  the 
execution  and  delivery  of  the  confirmatory 
deed,  by  the  testimony  of  the  subscribing 
witness  to  it,  that  within  a  week  after  exe- 
cuting it  the  plaintiff  came  and  told  him 
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substantially  the  same  things  to  which  he 
bad  testifiea  concerning  such  deed.  McLeod 
V.  Bullard,  84  N.  C.  515. 

In  an  administrator's  action  upon  a  con- 
tract to  pay  his  intestate,  formerly  the  de- 
fendant's ward,  annually  a  third  of  the  net 
profits  of  defendant's  business,  in  settle- 
ment of  a  trust  estate  lost  during  the  Civil 
War  without  fault  by  the  insolvency  of 
debtors  and  the  destruction  of  property  by 
invading  armies,  resisted  upon  the  ground 
that  the  contract  was  obtained  by  surprise, 
undue  influence,  and  duress,  when  there  was 
no  legal  liability  to  make  good  the  loss,  the 
testimony  of  the  defendant  respecting  his 
state  of  mind  and  the  circumstances  and 
conditions  amid  which  he  executed  the  con- 
tract, tending  to  establish  the  duress,  sur- 
prise, and  undue  Influence  alleged,  may  be 
corroborated  and  supported  by  the  testi- 
mony of  another  witness  to  declarations  and 
statements  made  to  him  by  defendant  short- 
ly after  executing  the  contract,  in  harmony 
with  and  substantially  the  same  as  the  de- 
fendant's testimony.  McRae  v.  Malloy,  93 
N.  C.  154. 

In  an  action  by  executors  to  recover  the 
value  of  cotton  yams  and  fabrics  delivered 
by  their  testator  to  defendant  pursuant  to 
an  agreement  by  which  th.e  latter  undertook 
to  indorse  and  deliver  to  a  constable  for 
collection  promissory  notes  for  an  equal 
amount,  and  the  testator  in  turn  to  deliver 
the  goods  upon  receiving  from  the  constable 
his  acknowledgment  of  the  receipt  of  such 
notes,  upon  its  appearing  that  one  of  the 
constable's  receipts  was  given  without  the 
delivery  of  any  notes  to  him  and  in  fur- 
therance of  a  scheme  to  defraud  the  testa? 
tor,  devised  between  the  constable  and  the 
defendant,  it  is  in  order  and  competent, 
after  such  constable  has  testified  as  a  wit- 
ness for  the  executors  to  the  facts  alleged, 
and  has  been  impeached  by  proof  of  dec- 
larations of  his  inconsistent  with  his  testi- 
mony, to  corroborate  him  by  proof  in  re- 
buttal that  he  made  other  aeclarations  of 
the  same  purport  as  his  oath.  Hoke  v. 
Fleming,  32  N.  C.    (10  Ired.  L.)   263. 

In  a  suit  by  creditors  of  an  assigning 
debtor  against  his  assignee,  to  recover  pos- 
session of  a  chattel  purchased  by  plaintiffs 
on  a  conditional  safe  for  the  assignor  to 
use,  and  pledged  specifically  to  secure  the 
purchase  price,  wherein  it  appeared  that 
through  a  series  of  years  the  plaintiffs  had 
a  running  debit  and  credit  account  with 
the  assignor,  and  rendered  regularly  state- 
ments to  him  charging  advancements  to  and 
payments  for  him  and  crediting  merchan- 
dise delivered  to  them  or  sold  by  their  di- 
rection, which  included  the  charge  of  the 
price  of  such  chattel,  it  is  error  to  exclude 
evidence  of  the  assignor's  statements  to  his 
assignee  made  soon  after  the  assignment, 
and  offered  as  corroboration  of  his  testi- 
mony on  the  trial,  consistent  with  such  tes- 
timony, and  tending  to  show  that  no  spe- 
cific pledge  of  the  chattel  claimed  existed, 
but  that  it  was  treated  as  sold  uncondi- 
tionally and  absolutely  to  the  assignor,  and 
that  his  credits  were  equally  applicable  to 
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pavrnent  for  it  as  to  other  indebtednesB. 
Wallace  v.  Grizzard,  114  N.  C.  488,  19  S. 
E.  760. 

On  a  trial  for  homicide  in  an  affray  par- 
ticipated in  by  a  number  of  persons,  a  wit- 
ness for  the  state  who  was  present  and 
who  testified  to  the  shooting  of  the  de- 
ceased and  to  hearing  his  exclamation  that 
he  had  been  shot,  and  then  to  hearing  the 
defendant,  whom  he  could  not  see,  but 
whose  voice  he  recognized,  shout,  "I've  got 
one  of  the  d — d  rascals,"  and  whose  cross- 
examination  has  tended  to  impeach  him  by 
imputing  intoxication  to  him  at  the  time 
of  the  altercation,  may  be  corroborated  and 
sustained  by  the  state  in  rebuttal  by  proof 
that  such  witness  immediately  after  the 
homicide  declared  that  he  knew  that  the 
prisoner  killed  the  deceased.  State  ▼. 
Brewer,  98  N.  C.  607,  3  8.  E.  819. 

A  witness  for  the  state  on  a  trial  for 
homicide,  having  testified  to  seeing  the 
prisoners  go  toward  the  victim's  house  on 
the  evening  before  the  killing,  and  to  meet- 
ing them  near  the  scene  of  the  crime  the 
next  morning,  and  being  told  by  them  not 
to  speak  of  the  meeting  for  it  would  not  be 
good  for  him,  may  be  corroborated  after 
an  attack  upon  his  credibility  by  cross- 
examination,  by  .another's  testimony  that 
the  first  witness  told  him  of  such  meeting, 
and  the  words  of  the  prisoners  to  him  the 
same  day.  State  v.  .Jacobs,  107  N.  C.  873, 
12  S.  £."^248. 

In  a  trial  for  homicide,  after  an  at- 
tempt to  impeach  a  witness  for  the  state 
who  testified  to  the  receipt  two  or  three 
weeks  before  the  murder  of  an  anonymous 
letter  which  the  accused  afterwards  admit- 
ted writing,  showing  a  hostile  purpose  to- 
ward the  deceased,  it  is  competent  for  the 
state  to  prove  pertinent  facts  and  circum- 
stances corroborative  of  the  witness  as  to 
what  he  said  in  respect  of  receiving  the 
letter, — how  he  got  it,  the  time,  and  the 
person  from  whom  it  came.  State  v.  Mor- 
ton, 107  N.  C.  890,  10  L.R.A.  627,  12  S.  E. 
112. 

Upon  a  trial  for  burglary  with  intent  to 
kill,  in  which  the  prisoner  stood  charged 
with  breaking  into  a  dwelling  and  vio- 
lently assaulting  the  householder  with  a 
razor,  a  witness  for  the  state  who  testified 
to  having  seen  the  prisoner  the  day  after 
the  offense  was  committed,  and  having 
heard  him  say  that  the  victim  made  him 
mad,  so  that  he  broke  in  on  him  to  kill  him 
and  got  cut  pretty  bad,  being  impeached 
upon  cross-examination,  is  properly  sup- 
ported by  the  testimony  of  another  person 
that  such  witness  told  him  a  story  almost 
identically  the  same  as  he  testified  to  on 
the  trial.  State  v.  Ward,  103  N.  C.  419, 
8  S.  E.  814. 

The  testimony  of  the  prosecuting  witness 
in  a  trial  for  seduction  under  promise  of 
marriage,  that  the  defendant  had  proposed 
and  promised  to  marry  her,  is  properly 
corroborated  by  proof  of  her  statements  to 
others  previously  that  she  and  the  defend- 
ant were  going'  to  be  married.  State  v. 
Pace,  —  K  C.  — ,  74  S.  E.  1018. 
41  L.n.A.(N.S.) 


There  ii  neither  precedent  nor  support 
in  reason,  according  to  the  court  in  But- 
nett  V.  Wilmington.  N.  &  N.  R.  Co.  120  N. 
C.  517,  26  S.  £.  819,  for  the  contention  that 
a  witness  when  testifying  should,  to  make 
them  admissible,  be  asked  to  whom  he  made 
the  corroborative  statements  offered  in  evi- 
dence to  sustain  his  credibility. 

III.  The  purpose  in  proving  consistent 

statements. 

Where  a  witness  is  impeached  for  any 
cause,  the  collateral  question  at  once  arises 
for  a  jury  to  determine  what  is  the  de«rTee 
of  credit  to  be  given  to  the  testimony  of  the 
impeached  witness.  Nichols  v.  Stewart, 
20  Ala.  358. 

It  makes  no  difference  whether  state- 
ments made  by  a  witness  before  testifying 
contradict  or  confirm  his,  so  far  as  the  ob- 
ject of  admitting  them  in  evidence  is  con- 
cerned. 

The  intention  in  putting  in  proof  of 
either  kind  is  to  determine  the  credit  to 
be  given  to  the  testimony  of  the  witness: 
neither  can  be  regarded  as  otherwise  af- 
fecting the  issues  in  the  cause.  Hicks  v. 
State,  165  Ind.  440,  75  N.  E.  641. 

The  purpose  of  introducing  evidence  of 
statements  made  by  a  witness  out  of  court 
contradictory  to  or  inconsistent  with  his! 
testimony  on  the  trial  is  to  discredit  him. 
Such  statements  are  never  in  any  case  evi- 
dence of  facts.  Chicago  City  R.  Co.  v.  Mat- 
thieson,  212  111.  292,  72  N.  E.  443. 

And  when  the  previous  consistent  state- 
ments of  a  witness  are  admissible  in  evi- 
dence at  all,  they  are  received  only  to  sus- 
tain his  ^credit  after  it  has  been  impugned 
and  never  per  se  as  proof  of  the  facts 
stated.  Conrad  v.  Griffev,  11  How.  480, 
13  L.  ed.  779;  Clark  v.  Dalziel,  3  Cal.  App. 
121,  84  Pac.  429;  Maitland  v.  Citizens'  Nat. 
Bank,  40  Md.  540,  17  Am.  Rep.  620;  Com. 
V.  Jenkins,  10  Gray,  485;  Field  v.  Magee, 
122  Mich.  556,  81  N.  W.  354;  Jones  v. 
Jones,  80  N.  C.  247;  State  v.  Whitfield. 
92  N.  C.  831 ;  State  v.  Rowe,  98  N.  C.  629, 
4  S.  E.  506;  Sprague  v.  Bond,  113  N.  C. 
561,  18  S.  E.  701;  Wallace  v.  Grizzard,  114 
N.  C.  488,  19  S.  E.  760;  Burnett  v. 
Wilmington,  N.  k  N.  R.  Co.  120  N.  C.  517. 
26  S.  E.  819;  State  v.  Williams,  129  N.  C. 
581,  40  S.  E.  84. 

The  authorities,  it  is  said,  abundantly 
establish  this  rule  of  evidence.  Hooks  v. 
Houston,  109  N.  C.  623,  14  S.  £.  49. 

It  is  wen-settled  law.  State  v.  Williams, 
129  N.  C.  581,  40  S.  E.  84. 

All  the  courts  that  admit  evidence  of 
previous  consistent  statements,  to  corrob- 
orate a  witness  testifying  on  a  trial,  are, 
according  to  the  court  in  State  v.  Exum, 
138  N.  C.  599,  50  S.  E.  283,  agreed  that  it 
is  only  competent  as  affecting  the  credibil- 
ity of  the  witness,  and  never  is  used  as  sub- 
stantive or  independent  supporting  testi- 
mony. 

The  principle  which  permits  proof  of 
statements  consistent  with  the  testimony 
of  a  witness  to  be  received  when  made  at 
a  time  when  no  motive  existed  to  prompt 
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him  to  falsify,  after  a  motive  to  color  or 
distort  his  testimony  has  been  imputed  to 
the  witness,  merely  allows  the  proof  to 
be  admitted  for  the  purpose  of  sustaining 
or  corroborating  the  witness's  statement  on 
the  standi  and  never  warrants  its  reception 
as  affirmative  evidence  of  any  fact.  Uealy 
T.  Healy,  32  Misc.  342,  66  N.  Y.  Supp.  741. 

On  the  trial  in  1696  of  Sir  John  Freiud 
for  high  treason  (13  How.  St.  Tr.  1),  a 
certain  Captain  Blair,  who  had  testified  for 
the  Crown  that  the  defendant  had  assayed 
to  raise  a  regiment  of  horse  for  the  serv- 
ice of  King  James,  of  which  the  witness 
was  to  be  lieutenant  colonel,  was  allowed 
corroboration  by  the  testimony  of  a  Mr. 
Bentham  respecting  what  the  witness  told 
him  on  the  subject  when  it  was  new.  The 
attorney  general  explained  that  he  had 
called  Mr.  Bentham  only  to  confirm  what 
Captain  Blair  had  said,  and  the  lord  chief 
justice  replied  that  it  was  no  evidence 
against  the  prisoner,  but  only  confirmatory 
of  Blair's  statement  as  showing  that  he 
talked  the  same  long  before,  and  that  his 
present  story  was  not  a  new  thing  invented 
by  him  for  the  occasion. 

Three  quarters  of  a  century  later,  in  1679, 
on  the  trial  of  Knox  and  Lane  (7  How.  St. 
Tr.  763),  for.  conspiring  to  defame  Titus 
Oates  and  his  associate,  Bedlow,  so  that 
their  testimony  concerning  the  so-called 
Popish  Plot  should  be  discredited,  one  Wig- 
gins, a  servant  of  Bedlow's,  testified  that 
Knox  had  promised  him  divers  advantages 
and  rewards  to  spy  upon  his  master  and 
betray  his  discourse,  conduct,  and  asso- 
ciates. To  corroborate  Wiggins,  the  at- 
torney general  called  one  Palmer,  a  yeoman 
of  the  guard,  who  related  how  Wiggins 
came  to  him,  because  he  had  procured  him 
service  with  Bedlow,  and  told  him  of 
Knox's  temptation,  explaining  that  he  had 
been  in  Bedlow's  service  so  short  a  time 
that  he  knew  not  how  to  tell  his  master 
directly  about  the  affair.  Upon  the  offer 
of  Palmer's  testimony,  the  lord  chief  jus- 
tice, interrogating  the  Crown  counsel,  said: 
The  use  you  make  of  this  is  no  more  but 
only  to  corroborate  what  he  hath  said,  that 
he  told  it  to  him  while  it  was  fresh,  and 
that  it  is  no  new  matter  of  his  invention 
now?  And  counsel  answered:  It  is  very 
riglit,  my  lord,  that  is  the  use  we  make  of 
it. 

Evidence  of  prior  consonant  declarations 
of  an  impeached  witness,  when  received  in 
evidence,  are  not  admitted  for  the  purpose 
of  proving  the  truth  of  the  facts  asserted 
in  the  declarations,  but  solely  to  show  that 
his  statement  upon  the  witness  stand  was 
not  a  recent  fabrication.  Berlin  v.  Kern, 
6  Korth.  Co.  Rep.  299. 

The  object  of  receiving  the  declarations 
of  a  witness  out  of  court  is  to  allow  his 
testimony  to  be  shown  to  have  been  con- 
sistent in  giving  the  same  narrative  of 
facts,  by  showing  that  his  former  state- 
ments, when  made  without  interest  or  mo- 
tive to  falsify  the  truth,  were  consistent 
with  his  sworn  testimony  as  given  on  the 
trial,  and  thus  to  some  extent  remove  sus- 
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picion  that  his  testimony  has  been  fabri- 
cated to  meet  the  emergencies  of  the  case, 
or  that  his  recollection  has  varied  and 
therefore  is  unreliable.  Maitland  v.  Cit- 
izens' Nat.  Bank,  40  Md.  540,  17  Am.  Rep. 
620. 

The  rule  is  that  when  a  witness  is  im- 
peached, said  Reade,  J.,  in  State  v.  Parish, 
79  N.  C.  610,  it  is  competent  to  support  the 
witness  by  proving  consistent  statements 
made  at  other  times  just  as  a  witness  is 
supported  by  proving  his  character,  but  it 
must  not  be  considered  as  substantive  evi- 
dence of  the  truth  of  the  fact  any  more  than 
any  other  hearsay  evidence. 

The  fact  that  supporting  a  witness  who 
testifies  does  indirectly  support  the  facta 
to  which  he  testifies  does  not  alter  the  case, 
— that  is  incidental.  He  is  supported  not 
by  putting  a  prop  under  him,  but  by  re- 
moving a  burden  from  him  if  any  has  been 
put  upon  him.  How  far  proving  consistent 
statements  would  do  that  must  depend  upon 
the  circumstances  of  the  case.  It  may 
amount  to  much  or  very  little.    Ibid. 

This  statement  was  quoted  approvingly 
by  the  court  in  McCord  v.  State,  83  Ga.  621, 
10  S.  E.  437,  8  Am.  Crim.  Rep.  636. 

The  previous  consistent  accounts  of  the 
same  transactions  to  which  an  impeached 
witness  has  testified  are  received  in  evi- 
dence to  repel  any  imputations  upon  his 
credibility,  whether  they  spring  out  of  his 
relationship  to  the  cause  or  to  the  litigant 
who  called  him,  or  arise  from  proof  of  gen- 
eral bad  character,  or  from  different  ver- 
sions of  the  transaction  given  by  himself, 
or  result  from  attacks  upon  his  credibility 
by  cross-examination.  (Tones  v.  Jones,  80 
N.  C.  247. 

Upon  a  trial  for  rape,  evidence  of  the 
declarations  of  the  victim  of  the  crime, 
when  made  immediately  after  the  assault, 
is  admissible,  but  only  to  corroborate  her 
testimony  and  support  her  credibility  as  a 
witness;  they  are  not  competent  as  proof 
of  the  commission  of  the  offense.  People 
V.  McGee,  1  Denio,  19;  Johnson  v.  State, 
17  Ohio,  593;  Laughlin  v.  State,  18  Ohio, 
99,  51  Am.  Dec.  444. 

While,  in  a  trial  for  rape  or  for  an  as- 
sault with  purpose  to  ravish,  the  fact  that 
the  victim  of  tne  crime  made  prompt  com- 
plaint of  the  outrage  is  always  provable 
as  a  part  of  the  state's  case.  The  details 
of  the  complaint  are  not  admissible  as  orig- 
inal evidence,  but  only  to  sustain  the  tes- 
timony of  the  prosecutrix  after  she  has 
been  shown  to  have  made  contradictory 
statements.  Cox  v.  State,  —  Tex.  Crim. 
Rep.  -— ,  44  S.  W.  157. 

Where,  during  the  trial  for  murder  of 
two  persons  jointly  indicted,  the  state 
proves  certain  admissions  made  by  one  of 
the  defendants  rn  the  absence  of  the  other, 
and  the  court  receives  the  evidence,  giving 
an  instruction  to  the  jury  that  it  must  not 
be  considered  against  the  other  defendant, 
and  thereafter  the  state  submits  to  a  ver- 
dict of  not  guilty  in  favor  of  the  accused 
I  whose  admissions  were  proved,  in  order  to 
'  use  her  as  a  witness  against  her  codefend- 
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ant,  an  instruction  to  the  jury  that  the 
declarations  of  the  defendant  witness  just 
acquitted,  made  by  her  out  of  court,  are 
not  substantive  evidence  against  the  other 
prisoner,  but  that  the  jury  may  right- 
fully consider  them  in  so  far  as  they  con- 
tradict or  corroborate  her  testimony,  cor- 
rectly states  the  law  of  North  Carolina. 
State  v.  Williams,  129  N.  €.  681,  40  S.  £. 
84. 

The  court  in  Burks  v.  State,  78  Ark. 
271,  93  S.  W.  083,  8  Ann.  Cas.  476,  could 
see  no  distinction  whatever  in  admitting 
the  testimony  of  witness's  consistent  state- 
ments for  the  purpose  of  corroborating  the 
witness  as  to  his  statement  of  a  main  fact, 
and  in  admitting  it  for  the  purpose  of  cor- 
roborating his  denial  of  a  contradiction, 
unless,  as  in  some  of  the  cases  cited,  there 
had  been  some  change  in  the  circumstances 
or  relations  between  the  parties  which 
might  have  prompted  a  recent  fabrication 
or  design  to  misrepresent  the  facts. 

After  all,  said  tne  court  in  that  case, 
the  effect  of  proof  of  previous  consistent 
statements  could  be  only  to  corroboratj  the 
statement  of  the  witness  under  oath  by  his 
own  words  uttered  on  another  occasion. 
It  would  add  nothing  to  his  statement  upon 
the  witness  stand,  either  as  to  his  testi- 
mony on  the  main  issue,  or  as  to  his  denial 
of  the  contradiction. 

In  affirming  the  impropriety  and  inad- 
missibility of  evidence  of  statements  made 
by  the  holder  of  a  past-due  promissory  note 
upon  the  occasion  of  finding  it  among  his 
papers,  to  corroborate  his  deposition  and 
the  testimony  of  the  plaintiff  m  an  action 
against  the  maker,  after  the  payee  had 
testified  to  the  payment  of  the  note  and  its 
surrender  to  the  maker  and  the  manifested 
astonishment  of  the  holder  when  he  found 
it,  the  court  in  Smith  v.  Morgan,  38  Me. 
468,  said:  The  only  effect  which  this  tes- 
timony could  have  nad,  so  far  as  we  can 
perceive,  was  to  corroborate  the  testimony 
of  the  witness  in  his  deposition.  The  only 
corroboration  which  it  could  afford  was 
that  on  &  former  occasion  he  made  state- 
ments not  inconsistent  with  those  which  he 
made  in  his  deposition,  and  by  the  plaintiff 
in  this  case.  On  no  principle  is  such  evi- 
dence for  such  a  purpose  admissible. 

IV,  Consistent  statements  offered  as 
evidence  in  chief. 

Evidence  of  the  prior  consonant  declara- 
tions of  a  witness  is  received  only  by  way 
of  rebuttal  after  a  witness  has  been  im- 
peached, and  provided  they  were  ma<^e  at 
a  time  when  their  ultimate  effect  upon  the 
question  at  trial  could  not  have  been  fore- 
seen. Berlin  v.  Kern,  6  North.  Co.  Rep. 
299. 

Evidence  offered  during  an  examination 
in  chief  to  support  the  testimony  of  a  wit- 
ness when  his  general  character  has  not 
been  attacked,  and  when  no  effort  has  as  yet 
been  made  to  show  that  he  has  given  ac- 
counts of  transactions  to  which  he  tes- 
tified inconsistent  with  his  testimony, 
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should  be  rejected.  Jackson  ex.  dem.  People 
▼.  Etz,  5  Cow.  314. 

Evidence  of  previous  declarations  of  a 
witness  for  the  plaintiff  confirmatory  of  his 
statements  is  never  admissible  in  the  pre- 
sentation of  the  plaintiff's  case  in  chief. 
Quigley  v.  Swank,  11  Pa.  Super.  Ct.  602; 
Com.  v.  Kay,  14  Pa.  Super.  Ct.  376;  White 
V.  Black,  14  Pa.  Super.  Ct.  459;  Leitz  y. 
Hohman,  16  Pa.  Super.  Ct  276. 

To  the  rule  that  such  evidence  is  in- 
admissible no  known  exception  exists. 
Jackson  ex  rel.  People  v.  Etz,  supra. 

No  principle  in  the  law  of  evidence  ia 
better  settled  than  the  one  enunciated  in 
the  rule  that  testimony  in  chief  of  any 
kind  tending  merely  to  support  the  credit 
of  a  witness  is  not  to  he  heard  except  in 
reply  to  some  matter  previously  given  in 
evidence  to  impeach  it  by  the  opposite 
party.  United  States  v.  Holmes,  1  Cliff. 
98,  Fed.  Cas.  No.  15,382. 

It  is  a  principle  of  the  common  law, 
said  the  court  in  Williams  v.  State,  79 
Miss.  555,  31  So.  197,  that  previous  dec- 
larations of  a  witness  in  conformity  with 
his  testimony  before  the  court  cannot  be 
given  in  evidence  at  all  affirmatively. 

On  a  criminal  trial  it  is  not  competent 
for  the  state,  in  making  out  a  case  in  chief, 
to  prove  statements  out  of  court  of  the 
prosecuting  witness,  consistent  with  his 
testimony  identifying  the  accused  as  the 
criminal.  State  v.  Caddy,  15  S.  D.  167,  91 
Am.  St.  Rep.  666,  87  N.  W.  927. 

Upon  a  trial  for  murder  in  which  the 
commonwealth  has  proved  the  prisoner  to 
have  made  certain  threats  against  the  de- 
ceased, it  is  not  competent  to  go  further 
and  show  that  the  witness  testifying  to 
such  threats  told  another  witness  about 
them.    Com.  v.  Carey,  2  Brewst.  (Pa.)  404. 

It  is  not  competent  for  the  state  in  a 
criminal  trial,  unless  for  rape  or  for  as- 
sault with  intent  to  commit  rape,  to  sup- 
port its  witness  by  proof  offered  in  chief 
as  original  evidence,  that  he  morning  after 
the  offense  was  committed  he  made  the  same 
statement  to  which  he  testified.  Ma  Riojaa 
v.  State,  36  Tex.  Crim.  Rep.  182,  36  S.  W. 
268. 

No  principle  in  the  law  of  evidence,  ac- 
cording to  the  court  in  Conway  v.  State, 
33  Tex.  Crim.  Rep.  327,  26  S.  W.  401,  is 
better  settled  than  the  one  enunciated  in 
the  rule  that  testimony  in  chief  of  any 
kind  tending  merely  to  support  the  credit 
of  a  witness  is  not  to  be  heard  except  in 
reply  to  some  matter  previously  given  in 
evidence  by  the  opposite  party  to  impeach 
it. 

It  is  not  competent  upon  the  trial  of  a 
ship  captain  for  murdering  one  of  his  crew 
upon  the  high  seas,  where  the  killing  was 
admitted  and  the  defense  was  that  it  was 
the  act  of  an  insane  man,  to  permit  a  wit- 
ness for  the  defendant  who  testified  to  the 
prisoner's  violent  acts  and  conduct  while 
suffering  from  pains  in  the  head,  to  which 
he  had  long  been  subject  prior  to  the  homi- 
cide, to  be  corroborated  and  supported  in 
chief,    and    without    an    attack    upon-  his 
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credibility,  by  evidence  that  be  mentioned . 
the  priBoner'g  conduct  at  the  time  to  some  I 
member  of  his  or  of  his  own  family.    United  ' 
States  ▼.  Holmes,  1  Cliff.  98,  Fed.  Cas.  No. 
16,382. 

A  witness  for  the  defense  in  a  civil  ac- 
tion to  recover  upon  a  marine  policy  of 
insurance  for  a  loss  of  property  at  sea, 
who  is  liable  to  be  impeached  for  bad  char- 
acter, may  not,  on  his  direct  examination, 
with  a  view  to  sustaining  his  credit  by  his 
own  testimony  before  he  is  impeached,  be 
asked  whether  or  not  he  had  made,  before 
the  loss  of  the  vessel,  certain  statements 
consistent  with  his  testimony,  respecting 
the  probability  of  such  a  loss  subsequently 
occurring,  and  out  of  which  the  action 
afterwards  arose.  Deshon  v.  Merchants' 
Ins.  Co.  11  Met.  199. 

The  vexed  question  of  the  admissibility 
of  previous  consistent  statements  of  a  wit- 
ness to  rebut  evidence  of  self-contradiction, 
upon  which  the  authorities  have  so  much 
differed,  did  not,  in  the  opinion  of  Chief 
Justice  Gibson,  of  Pennsylvania,  expressed 
in  Craig  v.  Craig,  6  Rawle,  91,  seem  on 
principle  to  be  difficult  to  anv  great  degree. 
Though  usually  called  confirmatory,  said 
the  chief  justice,  these  consistent  state- 
ments are  universally  agreed  not  to  be  ad- 
missible in  chief,  but  only  to  rebut  other 
contradictory  statements,  and  if  merely 
corroborative  of  the  testimony  in  chief, 
why  should  thev  not  be  received  before 
the  credibility  ox  the  witness  has  been  im- 
peached? 

The  defendant  in  Kipper  v.  State,  45 
Tex.  Crim.  Rep.  377,  77  S.  W.  611,  having 
been  convicted  of  murder  in  the  first  de- 
gree as  the  leader  of  a  party  of  soldiers 
who  killed  a  policeman  in  rescuing  a  com- 
rade confined  upon  a  petty  charge,  com- 
plained on  appeal  that  one  of  his  fellows, 
a  witness  against  him  for  the  state,  on  the 
examination  in  chief,  was  shown  to  have 
told  his  story  to  his  commanding  officer 
without  any  previous  promise  having  been 
made  to  induce  him  to  speak,  and  that  the 
tefitimony  was  admitted  to  sustain  the 
credibility  of  the  witness  before  it  was 
attacked.  The  court  affirmed  the  convic- 
tion, and,  in  passing  upon  the  appellant's 
contention,  referred  to  the  fact  that  the 
bill  of  exceptions  failed  to  make  plain  the 
truth  of  his  complaint,  and  then  said: 
Circumstances  may  readily  be  imagined  in 
which  it  is  admissible  to  elicit  the  testi- 
mony complained  of  from  the  witness. 
His  cross-examination  may  have  authorized 
it,  or  some  attempt  to  impeach  him  may 
have  been  made.  If  the  statement  of  facts 
in  connection  with  the  bill  had  shown  when 
this  testimony  was  elicited  in  chief  when 
no  assault  had  been  made  on  the  witness, 
it  may  not  have  been  admissible;  still,  it 
does  not  occur  to  us  that  the  testimony 
was  hurtful.  It  is  not  shown  that  the  wit- 
ness testified  that  he  made  any  particular 
statement  to  Captain  Loughborough  or  to 
anyone  else. 

But  although  not  competent  as  evidence 
in  chief,  consistent  statements  of  a  witness 
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to  oorroborate  hSs  testimony,  when  receiv- 
able upon  anv  legal  condition,  are  not 
erroneously  admitted  in  chief  when  the 
subsequent  course  of  the  trial  and  the  testi- 
mony adduced  by  the  other  side  would  make 
them  competent  in  rebuttal.  Third  Nat. 
Bank  v.  Robinson,  1  Baxt.  479. 

F.  NeoesMy  of  impeaching  the  witness. 

Testimony  merely  rebutting  is  never  ad- 
missible in  anticipation  of  matters  to  be 
contradicted  or  explained.  United  States 
V.  Holmes,  supra. 

It  is  never  competent  to  admit  testimony 
of  statements  or  declarations  made  by  a 
witness  consistent  with  his  testimony  upon 
the  witness  stand,  before  he  has  been  im- 
peached, and  certainly  never  before  he  has 
i)een  sworn  and  examined  in  the  cause. 
Kesselring  v.  Hummer,  130  Iowa,  145,  108 
N.  W.  601. 

In  almost  all  cases,  trials  for  rape  and 
assaults  with  intent  to  ravish  being  con- 
spicuous exceptions,  the  courts  are  virtual- 
ly unanimous  in  holding  that  until  a  wit- 
ness has  been  impeached  in  some  way, — 
until  some  attack  upon  his  credibility  has 
been  made, —  proof  of  previous  statements 
by  him  consistent  with  and  corroborative 
of  his  testimony  is  utterly  incompetent 
and  inadmissible  in  all  circumstances. 

The  decisions  and  opinions  in  the  follow- 
ing   cases    afford   abundant    authority    for 
this  statement:     Warren  v.  State,  —  Ark. 
— ,  148  S.  W.  477 ;  Judd  v.  Letts,  158  Cal. 
369,    41    L.R.A.(N.S.)    166,    111    Pac.    12; 
First  Nat.  Bank  v.  Mansfield,  48  111.  491; 
Stolp  V.  Blair,  68  111.  641;  Coffin  v.  J^nder- 
son,  4  Blackf .  396 ;  Carter  v.  Carter,  79  Ind. 
466;    State  v.  Rorabacher,   19   Iowa,    154; 
Boyd  V.   First  Nat.   Bank,  25  Iowa,   255; 
Kesselring  v.  Hummer,  130  Iowa,  145,  108 
N.  W.  601;  Sullivan  v.  Norris.  8  Bush,  519; 
Slone  V.  Com.  33  Ky.  L.  Rep.  266,  110  S.  W. 
235;    State  v.   Callahan,  47   La.   Anxk,  444 
17   So.  60,   10  Am.   Crim.  Rep.   97;    State 
V.   Carter,   51   La.   Ann.   442,  25   So.   S85; 
State  V.   Cato,   116   La.    195,   40   So.   633; 
Powers  V.   Cary,   64  Me.  9;    Stooksdale  v. 
Cullison,   35  Md.  322;    Com.  v.  Harper,   7 
Allen,  639;  State  v.  Grant,  79  Mo.  113,  49 
Am.  Rep.  218;  Adnms  v.  Greenwich  Ins.  Co. 
70  N.  Y.  166;  Taylor  v.  Higgs,  202  N.  Y. 
65,  95  N.  E.  30,  reversing   136  App.  Div. 
906,  119  N.  Y.  Supp.  1146;  State  v.  Parish, 
79  N.   C.  610;    State  v.  Exum,   138  N.  C. 
599,  50  S.  E.  283 ;  Crai<?  v.  Craig,  5  Rawle, 
91;   Crooks  v.  Bunn,  136  Pa.  368,  20  Atl. 
529;  Berlin  v.  Kern,  6  North.  Co   ^^\i,  299; 
Quigley  v.  Swank,  11   Pa.  Super  Ct.   602; 
Leitz  V.  Hohman,   16  Pa.  Super.   Ct.  276; 
State  V.  Thomas,  3  Strobh.  L.  269;  Hunter 
V.  Lanius,  82  Tex.  677,  18  S.  W.  201;  ^tna 
Ins.  Co.  V.  Eastman,  95  Tex.  34,  64  S.  W. 
863;  Bailey  v.  Ptate,  9  Tex.  App.  98;  Con- 
way V.  State.  33  Tex.  Crim.  Rep.  327,  28 
S.   W.   401;    Red   v.   State,   39  Tex.    Crim. 
Rep.  414.  46  S.  W.  408;    Owens  v.  State, 
43   Tex.    Crim.   Rep.    249,   63   S.   W.    634; 
1  Reese  v.  State,  43  Tex.  Crim.  Pep.  630,  67 
IS.   VV.  325;   Davis  v.  State,  45  Tex.  Crim. 
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Rep.  292,  77  S.  W:  461;  Glover  ▼.  Coit, 
36  Tex.  Civ.  App.  104,  81  S.  W.  136;  Mc- 
Kensie  v.  Wataon,  36  Tex.  Civ.  App.  235, 
81  S.  W.  1017:  Dean  v.  State,  47  Tex.  Crim. 
Rep.  243,  83  S.  W.  816;  Green  v.  State, 
49  Tex.  Crim.  Rep.  238,  90  S.  W.  1116; 
McKnight  v.  State,  60  Tex.  Crim.  Rep.  252, 
95  S.  W.  1056;  Green  v.  State,  53  Tex. 
Crim.  Rep.  634,  110  S.  W.  929;  Dorman  v. 
State,  —  Tex,  Crim.  Rep.  — ,  141  S,  W. 
626. 

To  permit  such  evidence  to  be  received, 
there  muBt  have  been,  either  directly  or  in- 
dii^ctly,  an  impeachment,  and  if  there  is  no 
impeachment,  the  offered  evidence  is  prop- 
erly rejected.  Adama  v.  Greenwich  Ina.  Co. 
70  N.  Y.  166. 

.  The  Btatementa  of  a  witness  at  a  fornser 
time,  confirmatory  of  or  consistent  with 
his  testimony,  if  admissible  in  evidence  at 
all,  are  certainly  not  admissible  before  his 
credibility  has  been  assailed.  Craig  v. 
Craig,  6  Rawle,  91. 

This  is  reasonably  well  established. 
JEtrxBi  Ins.  Co.  v.  Eastman,  96  Tex.  34,  64 
S.  W.  863. 

The  evidence  is  obviously  inadmissible. 
State  V.  Grant,  79  Mo.  113,  49  Am.  Rep. 
218. 

There  is  never  an  occasion  to  support  the 
testimony  of  a  witness  who  has  not  in  any 
way  been  impeached.  State  v.  Cato,  116 
La.  195,  40  So.  633. 

Where  no  attempt  has  been  made  to  im- 
peach a  witness  nor  to  attack  the  credi- 
bility of  his  testimony,  the  party  calling 
may  not  virtually  duplicate  his  testimony 
by  proof  that  he  testified  the  same  way  on 
a  previous  trial.  Hunter  ▼.  Lanius,  82  Tex. 
«77,  18  S.  W.  201. 

When  no  attempt  is  made  to  impeach  a 
witness,  it  is  error  to  receive  testimony  in 
a  civil  action  from  one  witness  as  to  what 
another  witness  stated  to  him  with  respect 
of  a  transaction  in  dispute  at  a  time  other 
than  when  the  transaction  occurred,  for 
this  is  not  to  corroborate  the  testimony  of 
the  witness,  but  is  merely  proving  his  own 
statements  out  of  court  when  not  under 
oath.  First  Nat.  Bank  v.  Mansfield,  48  111. 
494. 

We  know  of  no  authority  or  principle, 
declared  the  court  in  Boyd  v.  First  Nat. 
Bank,  25  Iowa,  256,  upon  which  the  declara- 
tions of  a  witness  out  of  court,  consistent 
with  his  testimony,  may  be  admitted  merely 
for  the  purpose  of  strengthening  that  testi- 
mony, where  his  credibility  has  not  been 
attacked. 

Another  court  said  it  knew  of  no  rule 
authorizing  the  support  of  such  a  witness 
in  that  wav.  Red  v.  State,  39  Tex.  Crim. 
Rep.  414,  46  S.  W.  408. 

Illustrative  cases,  of  which  the  following 
are  examples,  are  fairly  numerous: 

A  statement  made  by  a  witness  for  the 
state  in  a  criminal  trial  for  larceny,  which 
the  defendant  has  made  no  effort  to  contro- 
vert, may  not  be  supported  by  the  tes- 
timony of  another  witness  that  the  same 
statement  was  made  by  the  first  witness  to 
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the  public  prosecutor  before  the  trial. 
Owens  V.  State,  43  Tex.  Crim.  Rep.  249,  63 
S.  W.  634. 

A  witness  for  the  state  in  a  prosecution 
for  larceny,  who  has  testified  to  having 
seen  the  defendant  commit  the  crime,  should 
not  be  permitted,  when  he  has  not  been 
impeached  in  any  way,  and  merely  because 
the  defense  is  an  alibi,  to  testify  further 
thai  he  reported  the  crime  and  the  defend- 
ants as  the  criminals  the  morning  after  the 
offense  was  committed,  to  the  agent  of  the 
owner  of  the  stolen  property.  State  v. 
Carter,  61  La.  Ann.  442,  26  So.  386. 

In  a  prosecution  for  harboring  a  fugitive 
slave,  a  witness  for  the  defense  who  testi- 
fied to  the  circumstances,  details,  and  con- 
versations connected  with  the  coming  of  the 
runaway  into  the  possession  of  the  prisoner, 
but  whose  veracity  and  credibility  the  gov- 
ernment challenged  no  further  than  to  point 
out  seeming  inconsistencies  in  his  testi- 
mony, should  not  be  allowed  to  be  corrob- 
orated or  supported  by  proof  that  before 
any  controversy  arose  he  made  statements 
out  of  court  which  were  the  same  as  those 
to  which  he  testified.  State  ▼.  Thomas,  3 
Strobh.  L.  269. 

It  was,  however,  afterwards  said  of  that 
case,  and  of  the  case  of  Davis  v.  Kirksey, 
2  Rich.  L.  176,  in  which  a  similar  ruling 
was  made,  excluding  offered  evidence  of 
previous  consistent  statements  to  corrobo- 
rate a  witness,  that  the  two  cases  involved 
a  proposition  to  go  into  such  proof  after 
tlie  testimony  had  in  regular  course  been 
closed  upon  both  sides.  State  v.  Turner, 
36  S.  C.  534,  16  S.  E.  602. 

Proof  of  declarations  made  by  a  witness 
for  the  commonwealth  upon  a  trial  for  hom- 
icide, prior  to  the  fatal  affray  and  con- 
cerning the  conduct  of  himself  and  the  vic- 
tim, IS  incompetent,  and  its  admission 
prejudicial,  for  the  purpose  of  confirming 
the  witness's  testimony  when  his  credibility 
has  not  been  attacked.  Slone  v.  Com.  33 
Ky.  L.  Rep.  266,  110  S.  W.  235. 

A  defendant  on  trial  for  homicide,  who 
has  elicited  by  a  cross-examination,  from  a 
witness  for  the  state,  a  bit  of  testimony 
favorable  to  his  defense,  viz,,  that  a  dirk 
was  found  with  the  body  of  the  deceased, 
when  no  attempt  has  been  made  to  impeach 
the  state's  witness,  cannot  be  allowed  to 
support  and  corroborate  the  favorable  tes- 
timony by  another  witness's  testimony  of 
consistent  statements  made  by  the  first  out 
of  court.  State  v.  Cato,  116  La.  195,  40  So. 
633. 

To  permit  the  state  in  a  trial  for  mur- 
der to  ask  the  wife  of  the  victim  if  she  had 
ever  told  anybody  that  her  husband  had  a 
pistol  the  night  he  was  killed,  and  to  get 
her  denial,  is  error,  because  her  testimony 
may  not  be  thus  supported  when  she  has 
not  been  impeached,  although  another  wit- 
ness testified  that  deceased  did  have  a  pistol 
which  his  wife  took  after  he  was  shot. 
Davis  V.  State,  45  Tex.  Crim.  Rep.  292,  77 
S.  W.  451. 

The    doctrine   of    the    inadmissibility    of 
I  previous  statements  of  an  unimpeached  wit- 
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ness  to  strengthen  his  credibility  has  been 
approved,  even  in  Indiana,  where  such  evi- 
dence cufltoDiarily,  is  admitted  to  corrobo- 
rate an  impeached  witness. 

'  Upon  this  point,  the  court  in  Coffin  v. 
Anderson,  4  Blackf.  395,  had  this  to  say: 
If  the  testimony  in  question,  which  the  de- 
fendant proposed  to  introduce  in  order  to 
corroborate  nis  witness's  evidence,  had  been 
offered  in  the  first  instance  before  the  evi- 
dence given  by  the  witness  had  been  im- 
rched,  we  snould  have  considered  it  to 
inadmissible.  There  are  indeed  authori- 
ties for  the  admission  of  the  evidence  al- 
tnough  the  witness  has  not  been  impeached, 
but  tiiat  point  has  been  decided  otherwise, 
4ind  we  think  correctly.  If  the  witness  has 
not  been  impeached  by  proof  of  his  having 
previously  made  statements  inconsistent 
with  his  testimony,  there  seems  to  us  to  be 
no  sufficient  reason  for  the  introduction 
vi  the  corroborating  evidence. 

The  concluding^  statement  in  the  forego- 
ing case  was  repeated  in  Hobbs  v.  State, 
133    Ind.    404,    18    L.R.A.    774,    32    N.    £ 
1019,  and  was  quoted  approvingly  in  State 
v.  Sharp,  183  Mo.  715,  82  S.  W.  134. 

And  in  Maryland,  after  several  decisions 
affirming  the  admissibility  of  such  evidence 
after  the  impeachment  of  a  witness,  it  was 
held  that  when  a  witness  in  a  civil  action 
has  not  been  impeached  by  other  testimony 
contradicting  his  previous  statements  under 
oath,  nor  even  stibjected  to  cross-examina- 
tion, his  declarations  consistent  with  his 
testimony  ought  not  to  be  admitted. 
Stocksdale  v.  Cullison,  35  Md.  322. 

But  in  North  Carolina  it  has  been  held 
that  even  if  evidence  of  statements  con- 
firmatory of  the  testimony  of  a  prosecutrix 
on  a  trial  for  rape  should  be  technically  in- 
competent at  the  time  of  its  admission,  be- 
cause of  her  not  having  as  yet  been  im- 
peached nor  attacked  in  respect  of  credi- 
lility,  it  is  made  competent,  and  any  error 
in  admitting  it  is  cured,  when  subsequent- 
ly contradicting  and  impeaching  testimony 
is  introduced  upon  the  trial.  State  v. 
Freeman,  100  N.  C.  429,  5  S.  E.  921. 

It  is  not  enough  to  let  in  prior  statements  | 
of  a  witness  consistent  with  his  testimony, 
that  he  has  been  contradicted  by  others. 
The  way  to  fortify  the  testimony  of  a  wit- 
ness who  has  been  contradicted  is  by  prov- 
ing the  same  facts  by  other  witnesses.  Robb 
V.  Hackley,  23  Wend.  60. 

The  courts,  with  few  exceptions,  are 
agreed  that  a  witness  who  has  merely  been 
contradicted  by  witnesses  on  the  other  side, 
and  who  otherwise  has  not  been  impeached, 
may  not  be  corroborated  by  proof  of  his 
previous  consistent  statements,  however 
sharp  the  conflict  of  testimony.  Connor  v. 
People,  18  Colo.  373,  26  L.RJ^.  341,  36  Am. 
St.  Rep.  295,  33  Pac.  159;  Carter  v.  Carter, 
79  Ind.  466;  Glover  v.  Coit,  36  Tex.  Civ. 
App.  104,  81  S  W.  136;  McKensie  v.  Wat- 
son. 36  Tex.  Civ.  App.  235,  81  S.  W.  1017; 
McKnight  v.  State,  50  Tex.  Crim.  Rep.  252, 
96  S.  W.  1066. 

There  is  no  legal  rule  which  authorizes 
the  corroboration  of  *  witness  who  has 
41  L.R.A.(N.S.) 


been  contradicted  as  to  an  alleged  fact  tes- 
tified to  by  him,  by  showing  that  he  re- 
lated the  same*  fact  in  the  same  way  before: 
Hodges  V   Bales,  102  Ind.  494,  1  N.  E.  692. 

No  authority  is  cited,  and  upon  a  full 
and  .careful  research  we  feel  safe  in  assert- 
ing that  no  authority  can  be  found  declared 
the  court  in  Connor  v.  People,  18  Colo.  373, 
25  L.R.A.  341,  36  Am.  St.  Rep.  295,  33  Pac. 
159,  that  will  sanction  the  admission  of 
this  evidence,  i.  e.,  in  such  circumstances. 

We  feel  constrained  by  the  great  weight 
of  authority,  said  the  court  in  Com.  v.  Kay, 
14  Pa.  Super.  Ct.  376,  to  hold  that  a  men* 
ccmflict  of  testimony,  where  one  witness's 
version  of  the  transaction  does  not  agree  in 
all  particulars  with  the  versions  given  by 
the  witnesses  for  his  adversary,  is  not  alone 
a  sufficient  reason  for  the  admission  of  the 
witness's  prior  unsworn  statements. 

In  Com.  V.  Kay,  supra,  we  had  occasion 
t«j  review  the  Pennsylvania  cases  upon  the 
subject  of  the  admissibility  of  proof  of 
previous  statements  of  a  witness  consonant 
with  his  testimony,  declared  the  court  in 
Com.  V.  Brown,  23  Pa.  Super.  Ct.  470,  and 
reached  the  conclusion  that  a  mere  conflict 
of  testimony  is  not  alone  a  sufficient  rea- 
son for  the  admission  of  such  proof;  nor 
do  we  think  the  general  rule  as  to  hearsay 
testimony  ought  to  be  relaxed,  even  though 
the  conflict  be  such  as  is  explainable  only 
on  the  theory  that  one  or  the  other  of  the 
opposing  witnesses  has  wilfully  fabricated 
his  testimony.  We  agree  with  the  defend- 
ant's counsel  that  such  contradiction  as 
this  is  not  of  itself  sufficient  cause  for  per- 
mitting either  witness  to  corroborate  his 
«tory  by  getting  third  persons  to  take  the 
«tand  and  say  that  he  had  told  them  the 
«ame  thing. 

A. mere  denial  by  one  litigant  that  his 
adversary  paid  him  a  certain  sum  of  money, 
as  he  testified  he  had,  does  not  make  compe- 
tent or  admissible  proof  that  the  latter  had 
previously  told  other  persons  that  he  had 
paid  the  former  the  money  as  he  testified. 
Bradley  v.  Freed,  —  Tenn.  —,  51  S.  W. 
124. 

'I'he  mere  denial  of  the  crime  charged, 
and  the  contradiction  of  the  witnesses  for 
the  state  by  the  defendant  and  his  wit- 
nesses, on  a  trial  for  selling  intoxicating 
ijquor  in  violation  of  law,  does  not  entitle 
the  state  to  support  the  testimony  of  one 
or  more  of  its  witnesses  by  proof  of  previ- 
ous statements  by  him  or  them  consistent 
with  such  testimony.  Dorman  v.  State,  — 
Tex.  Crim.  Rep.  — .  141  S.  W.  626. 

In  a  civil  action  involving  the  title  to 
^eal  property,  where  one  set  of  litigants 
claim  as  grantees  of  a  devisee  of  a  former 
owner,  and  the  other  as  heirs  at  law  of  such 
former  owner,  wherein  the  issues  raised  are 
as  to  the  testamentary  capacity  of  the  testa- 
tor and  an  alleged  fraud  practised  upon 
him  by  the  devisee,  no  error  is  committed 
in  refusing  to  receive  testimony  from  a 
witness  on  one  side  to  a  declaration  out  of 
'•ourt  made  to  him  by  another  witness  on 
the  same  side,  bearing  upon  the  issue  of 
notice  to  the  adversaries  oi  the  alleged  facts 
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rendering  the  will  void,  to  fortify  the  tei- 
timony  of  the  latter  witness  aiter  his  con- 
tradiction by  an  adversary  witness,  where 
there  had  been  no  attempt  at  impeachment 
and  where,  if  any  motive  to  fabricate  exist- 
ed at  all,  it  existed  also  at  the  time  of  the 
declaration.  Glover  v.  Coit,  36  Tex.  Civ. 
App.  104,  81  S.  W.  136. 

It  has  even  been  held  in  North  Carolina, 
that  when  a  witness  upon  a  criminal  trial 
of  one  for  receiving  stolen  property  know- 
ing it  to  have  been  stolen  has  testified  for 
the  state  to  having  seen  such  property  in 
the  prisoner's  possession  shortly  titer  the 
ladceny,  and  has  not  been  cross-examined, 
contradicted,  or  impeached  in  any  way,  it 
is  prejudicial  error  requiring  a  reversal  of 
a  judgment  of  conviction  for  the  state  to 
prove  by  another  person  that  he  had  heard 
the  witness  tell  the  same  story  before. 
State  ▼.  Paruh,  79  N.  C.  610. 

But  in  that  state  it  has  also  been  held 
that  when  two  litigants  or  witnesses,  who 
alone  know  the  facts,  squarely  contradict 
each  other,  corroboration  of  one  may  be 
made  by  proof  of  his  previous  consistent 
declarations.  Thus,  in  an  action  to  recover 
the  purchase  price  of  a  quantity  of  com 
sold  through  a  broker,  which  was  defended 
as  a  deal  by  the  purchaser  with  the  broker 
as  a  principal  to  settle  a  debt  due  from  him, 
where  the  defendant  and  broker  contradict 
each  other  as  to  the  fact  of  the  disclosure 
of  the  latter's  agency,  it  is  competent,  even 
in  anticipation,  to  corroborate  the  broker's 
testimony  by  a  proof  of  his  previous  con- 
sistent acts  and  declarations.  Gregg  v. 
Mallett,  111  N.  C.  74,  16  S.  E.  036. 

And  where,  in  a  civil  action,  the  issue 
was  whether  or  not  a  certain  mortgage  to 
secure  the  repayment  of  borrowed  money 
was  usurious,  and  the  borrower  and  lender 
were  in  direct  contradiction,  although  nei- 
ther sought  to  impeach  the  other  m  any 
way,  the  borrower  was  held  properly  al- 
lowed to  prove  that  the  time  the  loan  was 
made  he  told  his  wife  and  another  person 
what  rate  of  interest  the  lender  had 
charged.  Cuthbertson  v.  Austin,  152  N.  C. 
336,  67  S.  E.  749. 

It  was  said  by  the  supreme  court  of  Min- 
nesota, in  affirming  a  conviction  for  an  as- 
sault with  intent  to  ravish,  in  the  case  of 
State  V.  Callahan,  100  Minn.  63,  110  N.  W. 
343,  that  where  there  is  a  direct  conflict 
of  testimony,  as  there  was  in  the  case  then 
at  bar,  between  the  prosecutrix  and  the 
prisoner,  the  trial  court  may,  within  a  rea- 
sonable discretion,  admit  any  declarations 
or  matters  otherwise  collateral  which  would 
tend  to  characterize  or  to  corroborate  the 
credibility  of  either  witness.  In  that  case, 
however,  the  court  had  reference  to  declara- 
tions made  by  the  prisoner  a  long  time  be- 
fore the  crime  was  committed,  and  which 
tended  to  support  and  sustain  the  testi- 
mony of  the  prosecutrix,  and  not  his  own 
denial  of  guilt. 

In  Texas,  if  the  defense  in  a  criminal 
trial  contradicts  the  story  of  a  witness  for 
the  state,  it  is  proper  for  the  state  to  show 
that  such  witness  made  similar  statements 
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to  those  testified  to  presently  after  the- 
transactioh,  in  order  to  corroborate  him. 
Lounder  v.  State,  46  Tex.  Crim.  Rep.  121^ 
79  S.  W.  562. 

And  in  Tennessee,  a  witness  in  a  civil  a6- 
tion,  contradicted  by  testimony  on  the 
other  side  as  to  the  main  fact  at  issue,  al- 
though not  charged  with  having  made  any 
inconsistent  statement,  may  still  be  corrol>- 
orated  by  proof  that  immediately  after  the 
transaction  in  controversy,  when  he  could 
have  had  no  motive  for  misrepresenting  the 
fact,  he  gave  the  same  account  as  that  to 
which  he  testified.  Third  Nat.  Bank  v. 
Robinson,  1  Baxt.  479. 

An  exception  to  the  rule  that  declarations 
made  by  a  witness  out  of  court  are  not  ad- 
missible to  fortify  or  confirm  his  testimony 
where  he  has  not  been  impeached  has  been 
made  in  Louisiana,  where  it  is  said  that 
"although  it  is  not  usual  to  attempt  to 
sustain  an  unimpeached  witness,  yet,  when 
he  is  illiterate  or  his  statements  extraordi- 
nary, it  may  be  shown  that  he  made  the 
same  statement  at  the  time  of  the  transac- 
tion."   Pilie  ▼.  Eenner,  2  Rob.  (La.)  95. 

A  second  exception  was  made  in  Pennsyl- 
vania in  a  case  presenting  some  unusual 
features.  In  Bricker  v.  Lightner,  40  Pa. 
199,  the  verdict  of  the  jury  denended  esst^n- 
tially  upon  the  credibility  of  the  testimony 
of  a  woman  witness  who  was  attacked  as 
mentally  unbalanced,  and  therefore  not  to 
be  depended  upon  for  accuracy  of  either  ob- 
servation or  memory;  thereupon  the  court 
admitted  testimony  from  a  clergyman  in 
substance  that  the  witness  had  told  him 
some  two  years  before  the  same  story  to 
which  she  testified.  The  supreme  court  in- 
clined to  the  opinion  that  it  was  incompe- 
tent to  receive  the  clergyman's  testimony, 
but  declined  to  hold  that  its  admission  con- 
stituted reversible  error.  The  answer  of 
the  Rev.  Joshua  Evans,  said  the  court,  to 
the  effect  that  Sarah  told  him  the  same 
story  as  early  as  July  or  August,  1857, 
which  she  swore  here,  was  scarcely  within 
the  rule  which  allows  what  a  witness  swore 
on  a  former  trial  to  be  given  in  support  of 
his  testimony,  but  still  it  tended  not  only 
to  corroborate  her,  and  she  stood  in  great 
need  of  corroboration,  but  also  to  help  the 
jury  to  a  right  estimate  of  her  intellectual 
faculties.  To  reword  a  narrative  without 
substantial  variations  is  indicative  of  mem- 
ory, the  most  valuable  of  all  the  powers  of 
the  mind.  Under  the  peculiar  circumstances 
of  the  case,  we  are  not  disposed  to  sustain 
the  exceptions  to  this  piece  of  evidence. 

In  Carpenter  v.  State,  58  Ark.  233,  24  S. 
W.  247,  a  prisoner  convicted  of  homicide 
having  complained  that  the  trial  court  had 
excluded  evidence  of  consistent  statements, 
offered  to  corroborate  one  of  his  witnesses, 
the  court  answered  that  while  it  was  the 
rule  that  where  an  effort  by  the  opposite 
side  is  made  to  impeach  the  witness,  in 
certain  circumstances  and  on  certain 
ofrounds  evidence  is  admissible  to  show  that 
former  statements  of  the  witness,  either  un- 
der oath  or  not,  which  are  similar  to  those 
he  makes  on  the  trial,  are  admissible,  the 
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•court  could  not,  in  the  case  then  at  bar, 
rule  on  the  point  except  to  sustain  the  court 
below,  for  the  reason  that  the  bill  of  excep- 
tions as  copied  in  the  abstract  of  counsel. 
or  in  the  transcript,  so  far  as  it  had  been 
able  to  find,  did  not  show  how  or  by  whom 
the  witness  was  attempted  to  be  impeached. 

VI.  How  ufitnesaes  are  itnpeacJied. 

In  almost  every  case  in  which  a  pourt 
has  had  occasion  to  consider  the  admission 
in  evidence  of  a  previous  statement  of  a 
witness  consistent  with  his  testimony, — cer- 
tainly in  every  one  in  which  it  was  admit- 
ted,—there  afose  a  preliminary  inquiry  re- 
specting the  credibility  of  the  witness  in  tes- 
tifying as  he  did.  That  is  to  say,  either 
the  witness  was  impeached,  or  an  attempt 
was  made  to  impeach  him  in  some  way,  and 
this  afforded  a  reason  or  pretext  for  offer- 
ing in  evidence  the  previous  statement. 

It  will  be  useful,  therefore,  briefly  to 
refer  to  the  ways  in  which  in  such  cases 
witnesses  were  impeached,  or  sought  to  be, 
«o  as  to  bring  up  the  question  of  the  admis- 
fiibility  of  their  previous  consistent  state- 
ments. 

It  will  not  be  necessary  to  the  purpose 
in  hand  to  go  so  far  afield  as  to  exhaust 
the  cases  in  which  witnesses  have  been  im- 
peached, but  it  will  be  sufficient  to  restrict 
the  citations  and  references  to  cases  else- 
where cited  in  this  note,  and  in  point  upon 
one  or  another  phase  of  the  subject  of  this 
note. 

In  those  cases,  as  in  all  others,  a  witness, 
of  course,  is  impeached  when  his  reputation 
for  mendacity '  is  so  well  established  that 
those  who  know  him  deem  him  unworthy 
of  belief  under  oath.  McKelton  v.  State, 
86  Ala.  594,  6  So.  301;  Mason  v.  Vestal, 
88  Cal.  398,  22  Am.  St.  Rep.  310,  26  Pac. 
213;  People  v.  Wright,  4  Cal.  App.  704,  89 
Pac.  364;  State  v.  Vincent,  24  Iowa,  670, 
95  Am.  Dec.  753;  Robb  v.  Hackley,  23 
Wend.  50;  Good  v.  Good,  7  Watts,  195; 
Zell  V.  Com.  94  Pa.  258;  Com.  v.  Kay,  14 
Pa.  Super.  Ct.  376;  Thurmond  v.  State,  27 
Tex.  App.  347,  11  S.  W.  451;  Stanford  v. 
State,  34  Tex.  Crim.  Rep.  89,  29  S.  W.  271 ; 
Ma  Riojas  v.  State,  36  Tex.  Crim.  Rep.  182, 
36  S.  W.  268:  Ball  v.  State,  —  Tex.  Crim. 
Rep.  — ,  36  S.  W.  448 ;  Gibbs  v.  Linsley,  13 
Vt.  208. 

In  those  cases,  also,  a  witness  is  im- 
peached whose  general  moral  character  is 
proved  to  be  bad.  State  v.  Vincent,  24 
Iowa,  570,  95  Am.  Dec.  753;  Queener  v. 
Morrow,  1  Coldw.  123;  Quigley  v.  Swank, 
11  Pa.  Super.  Ct.  602;  State  v.  Dove,  32 
N.  C.  (10  Ired.  L.)  469. 

Thus,  a  witness  stands  impeached  by 
proof  of  his  conviction  for  crime.  Scott  v. 
State,  —  Tex.  Crim.  Rep.  — ,  47  S.  W.  531. 

And  a  woman  by  proof  that  she  is  noto- 
riously unchaste.  People  v.  Smith,  162  N. 
Y.  520,  56  N.  E.  1001;  State  v.  Grant,  79 
Mo.  113,  49  Am.  Rep.  218;  State  v.  Rowe, 
98  N.  C.  629,  4  S.  E.  606. 

In  criminal  prosecutions,  an  accomplice 
turning  state's  evidence  standa  impeached 
41  L.R.A.(N.S.) 


by  the  very  fact  of  his  participation  in  the 
crime.  State  v.  Twitty,  9  N.  C.  (2  Hawks) 
449;  State  v.  Kent  (State  v.  Pancoast)  5 
^r.  D.  514,  85  L.R.A.  618,  67  N.  W.  1052; 
CJom.  V.  Bosworth,  22  Pick.  397. 

A  witness  who  is  also  a  defendant  in  a 
civil  action  to  recover  land  alleged  to  have 
been  fraudulently  conveyed,  who  admits 
participating  in  the  fraud,  stands  self-im- 
peached.   Davis  V.  Council,  92  N.  C.  725. 

A  witness  may  also  be  impeached  by 
proof  that  he  has  made  out  of  court  state- 
ments inconsistent  with  or  contradictory 
to  his  testimony  in  court.  Marx  Bros.  v. 
Leinkauff,  93  Ala.  453,  9  So.  818;  Moeler- 
ing  V.  Smith,  7  Ind.  App.  451,  34  N.  E.  675 ; 
State  V.  Porter,  74  Iowa,  623,  38  N.  W.  514; 
Hewitt  V.  Corey,  160  Mass.  446,  23  N.  E. 
223 ;  Head  v.  State,  44  Miss.  731 ;  Williams 
V.  State,  79  Miss.  656,  31  So.  197;  Craig 
V.  Craig,  5  Rawle,  91;  Crooks  v.  Bunn,  136 
Pa.  368,  20  Atl.  529;  Williams  v.  State, 
24  Tex.  App.  637,  7  S.  W.  338;  Red  v. 
State,  39  Tex.  Crim.  Rep.  414,  46  S.  W. 
408 ;  Ewing  v.  Keith,  16  Utah,  312,  52  Pac. 
4;  Munson  v.  Hastings,  12  Vt.  346,  36  Am. 
Dec.  345;  EUicott  v.  Pearl,  10  Pet.  412,  9 
L.  ed.  475. 

Proof  of  self-contradiction,  under  what- 
ever sanction  or  in  any  circumstances,  nec- 
essarily detracts  from  the  credibility  of  a 
witness.    Craig  v.  Craig,  6  Rawle,  91. 

The  want  of  either  memory  or  good  faith 
in  a  witness  can  be  evinced,  according  to  the 
court  in  that  case,  in  no  way  more  satis- 
factorily than  by  evidence  of  counter  dec- 
larations,  whether  in  conversation  or  on 
oath. 

Throughout  the  United  States  it  is  gen- 
erally conceded  that  whenever  a  witness  oc- 
cupies such  a  relation  to  a  party  for  whom 
or  to  a  cause  in  which  he  testifies,  that  he 
reasonably  may  be  deemed  biased  and  likely 
to  color  his  testimony,  or  be  led  to  mistake 
and  misrepresent  facts  and  circumstances 
in  testifying,  and  whenever  a  motive,  in- 
terest, or  influence  exists  impelling  a  wit- 
ness to  falsify,  as  a  hope  of  reward,  prom- 
ise of  immunity,  fear,  or  malice,  or  what- 
ever it  is  charged  or  plausibly  to  be  sus- 
pected that  the  testimony  is  a  fabrication, 
— in  every  such  case  the  witness  stands 
more  or  less  impeached. 

There  are  a  very  .great  number  of  cases 
in  point  upon  this  statement. 

Ala. — ^Nichols  v.  Stewart,  20  AU.  358; 
Yarborough  v.  State,  105  Ala.  43,  16  So. 
758,  10  Am.  Crim.  Rep.  57. 

Cal. — People  v.  Doyell,  48  Cal.  85 ;  Barkly 
V.  Copeland,  74  Cal.  4,  5  Am.  St.  Rep.  413, 
15  Pac.  307;  People  v.  Rodley,  131  Cal. 
240,  63  Pac.  351;  California  Electric  Light 
Co.  V.  California  Safe  Deposit  &  T.  Co. 
145  Cal.  124,  78  Pac.  372;  People  v.  Turner, 
1  Cal.  App.  420,  82  Pac.  397;  Clark  v. 
Dalziel,  3  Cal.  App.  121,  84  Pac.  420. 

Col.---Connor  V.  People,  18  Colo.  373,  25 
L.RJL.  841,  36  Am.  St.  Rep.  295,  33  Pao. 
159. 

Ga.—McCord  v.  State,  83  Ga.  521, 10  8.  B. 
437,  8  Am.  Crim.  Rep.  636;  Sweeney  ▼. 
Sweeney,  121  Ga.  293,  48  S.  E.  984. 
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111.— Gates  V.  People,  14  111.  433;  Stolp 
V.  Blair,  68  111.  641 ;  Waller  v.  People,  200 
111.  284,  70  N.  E.  681;  Chicago  City  R. 
Co.  V.  Matthieaon,  212  HI.  292,  72  N.  E. 
443;  Browning  t.  Jones,  52  111.  App.  697. 

Iowa. — State  v.  Cruise,  19  Iowa,  312; 
State  V.  Vincent,  24  Iowa,  670,  95  Am.  Dec. 
753;  Boyd  v.  First  Nat.  Bank,  25  Iowa, 
256 ;  Rhutasel  ▼.  Stephens,  68  Iowa,  627,  27 
N.  W.  786. 

Kan.— State  v.  Petty,  21  Kan.  64;  State 
▼.  Hendricks,  32  Kan.  659,  4  Pac.  1050; 
Stirn  V.  Nelson,  66  Kan.  419,  70  Pac.  355; 
National  Cereal  Co.  v.  Alexander,  75  Kan. 
537,  89  Pac.  923. 

La. — State  v.  Waggoner,  39  La.  Ann.  919, 
3  So.  119;  State  v.  Dudoussat,  47  La.  Ann. 
977,  17  So.  685;  State  y.  Fontenot,  48  La. 
Ann.  283,  19  So.  113;  SUte  ▼.  Carter,  61 
La.  Ann.  442,  25  So.  385. 

Md.— Stocksdale  v.  Cullison,  35  Md.  322; 
Baltimore  City  Pass.  R.  Cu.  v.  Knee,  83 
Md.  77,  34  AtL  262. 

Mass. — Com.  v.  Wilson,  1  Gray,  337; 
Hewitt  V.  Corey,  150  Mass.  445,  23  N.  E. 
223;  Griffin  v.  Boston,  188  Mass.  475,  74 
N.  E.  687;  Com.  v.  Tucker,  189  Mass.  457, 
7  L.RA.(N.S.)  1056,  76  N.  E.  127;  Com. 
V.  Marshall,  211  Mass.  86,  97  N.  E.  632. 

Mich.— Field  v.  Magee,  122  Mich.  556,  81 
N.  W.  364. 

Mo.— State  v.  Sharp,  183  Mo.  716,  82  S. 
W.  134. 

Mon. — Kipp  v.  Sili^rman,  26  Mont.  296, 
64  Pac.  884. 

N.  H.— French  v.  Merrill,  6  N.  H.  466; 
Reed  v.  Spaulding,  42  N.  H.  114. 

N.  Y.— Robb  V.  Hackley,  23  Wend.  60; 
Lohman  v.  People,  1  N.  Y.  379,  49  Am.  Dec. 
340;  People  v.  Finnegan,  1  Park.  Crim. 
Rep.  147;  Smith  v.  Stickney,  17  Barb.  489; 
Hotchkiss  V.  Germania  F.  Ins.  Co.  6  Hun, 
90;  Herrick  v.  Smith,  13  Hun,  446;  Jen- 
kins v.  Hudson,  40  Hun,  424;  Train  v.  Tay- 
lor, 51  Hun,  215,  4  N.  Y.  Supp.  492; 
Dechert  v.  Municipal  Electric  Light  Co.  39 
App.  Div.  490,  57  N,  Y.  Supp.  225 ;  Hawley 
V.  Hawley,  48  App.  Div.  301,  62  N.  Y. 
Supp.  671;  Lincoln  Nat.  Bank  v.  Fischer- 
Hansen,  92  App.  Div.  318,  86  N.  Y.  Supp. 
1093;  People  v.  Collier,  141  App.  Div.  Ill, 
125  N.  Y.  Supp.  725;  Baber  v.  Broadway  & 
7th  Ave.  R.  Co.  9  Misc.  20,  29  N.  Y.  Supp. 
40. 

N.  C— Jones  v.  Jones,  80  N.  C.  247. 

Okla. — Driggers  v.  United  States,  21 
Okla.  60,  129  Am.  St.  Rep.  823,  95  Pac.  612, 
17    Ann.    Cas.   66. 

Pa. — Craig  V.  Craig,  6  Rawle,  01;  Good 
V.  Good,  7  Watts,  195;  Clever  v.  Hilberrv, 
116  Pa.  434,  9  Atl.  647;  Quigley  v.  Swank, 
11  Pa.  Super.  Ct.  602;  Com.  v.  Kay,  14  Pa. 
Super.  Ct.  376;  White  v.  Black,  14  Pa. 
Super.  Ct.  459;  Shannon  v.  Castner,  21 
Pa.  Super.  Ct.  294;  Com.  v.  Brown,  23  Pa. 
Super.  Ct.  470;  Com.  v.  Miller,  31  Pa.  Super. 
Ct.  317;  Berlin  v.  Kern,  6  North.  Co.  Rep. 
299. 

S.  C— Lyles  v.  Lvles,  1  Hill,  Eq.  76; 
State  V.  McDaniel,  68  S.  C.  304,  102  Am. 
St.  Rep.  661,  47  S.  E.  384. 

S.  D.— Re  McClellan,  21  8.  D.  209,  111 
N.  W.  540. 
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Tenn. — Hayes  v.  Cheatham,  6  Lea,  1; 
Glass  v.  Bennett,  89  Tenn.  478,  14  S.  W. 
1086;  Spurlock  v.  Brown,  91  Tenn.  241,  18 
8.  W.  868;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Lawson,  106  Tenn.  639,  58  S.  W.  480; 
Legere  v.  State,  111  Tenn.  368,  102  Am.  St. 
Rep.  781,  77  S.  W.  1059. 

Tex. — Lewy  v.  Fischl,  65  Tex.  311;  iEtna 
Ins.  Co.  V.  Eastman,  95  Tex.  34,  64  S.  W. 
863;  Kelley-Goodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.  8  Tex.  Civ.  App.  227,  28  S.  W. 
1027;  Stanford  v.  State,  34  Tex.  Crim.  Rep. 
89,  29  S.  W.  271;  English  v.  State,  34 
Tex.  Crim.  Rep.  190,  30  S.  W.  233;  Ma 
Riojas  V.  State,  36  Tex.  Crim.  Rep.  182, 
36  S.  W.  268;  Jones  v.  Sl^te,  38  Tex. 
Crim.  Rep.  87,  70  Am.  St.  Rep.  719,  40  S. 
W.  807,  on  rehearing,  38  Tex.  Crim.  Rep. 
106,  70  Am.  St.  Rep.  730,  41  S.  W.  638; 
Keith  V.  State,  —  Tex.  Crim.  Rep,  — ,  44 
S.  W.  849;  Scott  v.  State,  —  Tex.  Crim. 
Rep.  — ,  47  S.  W.  531 ;  Ballow  v.  State,  42 
Tex.  Crim.  Rep.  263,  58  S.  W.  1023;  Mepser 
V.  State,  43  Tex.  Crim.  Rep.  97,  63  S.  W. 
643;  Morton  v.  State,  —  Tex.  Crim.  Rep. 
— ,  71  S.  W.  281;  Glover  v.  Coit,  36  Tex. 
Civ.  App.  104,  81  S.  W.  136;  Sullivan  v. 
Fant,  51  Tex.  Civ.  App.  6,  110  S.  W.  507; 
Akin  V.  State,  66  Tex.  Crim.  Rep.  324, 
119  S.  W.  863;  Edwards  v.  State,  —  Tex. 
Crim.  Rep.  — ,  136  S.  W.  640. 

Vt.— State  V.  Flint,  60  Vt.  304,  14  Atl. 
178 ;  State  v.  Bean,  77  Vt.  384,  60  Atl.  807. 

Va. — Howard  v.  Com.  81  Va.  488;  Repass 
y.  Richmond,  99  Va.  608,  39  S.  E.  160; 
Jessie  v.  Com.  112  Va.  887,  71  S.  E.  612. 

VII,  The  fnodem  general  'rule  of  inad' 

misHbility. 

To-day,  as  a  general  rule,  proof  of  state- 
ments made  by  a  witness  out  of  court 
similar  to  and  in  harmony  with  his  testi- 
mony is  admissible.  Western  Assur.  Co. 
V.  Stoddard,  88  Ala.  606,  7  So.  379 ;  Connor 
V.  People,  18  Colo.  373,  25  L.R.A.  341,  36 
Am.  St.  Rep.  205,  33  Pac.  159;  Waller  v. 
People,  209  111.  284,  70  N.  E.  681:  Boyd 
V.  First  Nat.  Bank,  26  Iowa,  255;  Dudley 
V.  Bolles,  24  Wend.  466;  Butler  v.  Truslow, 
66  Barb.  293;  Driggers  v.  United  States. 
21  Okla.  60,  129  Am.  St.  Rep.  823,  95  Pac. 
612,  17  Ann.  Cas.  66;  Crooks  v.  Bunn, 
136  Pa.  368,  20  Atl.  529;  Jessie  v.  Cora. 
112  Va.  887,  71  S.  E.  612. 

This  rule  of  evidence  became  settled  lon^ 
ago.  Fairleigh  v.  Kelley,  28  Mont.  421,  63 
L.R.A.  319,  72  Pac.  756. 

The  rule  is  supported  by  the  decided 
weight  of  authority.  Stolp  v.  Blair,  68  111. 
641;   Browning  v.  Jones,  52  111.  App.  .597. 

The  authorities  clearly  establish  the  prin- 
ciple of  such  rule.  Ware  v.  Ware,  8  Me. 
42. 

We  are  willing  to  admit,  said  the  court 
in  Davis  v.  Graham,  2  Colo.  App.  210,  29^ 
Pac.  1007,  that  there  is  a  conflict  of  au- 
thority upon  the  point  of  the  admissibility 
of  a  witness's  declaration  subsequent  to  the 
event  under  investigation,  to  corroborate 
and  support  his  testimony  on  the  trial,  after 
it  has  been  shown  that  he  made  other  and 


1908. 


ROGERS  V.  STATE. 


879 


different  statements  than  those  made  by 
him  while  testifying.  But  we  think  that 
the  weight  of  authority  is  decidedly  against 
the  admissibility  of  such  statements. 

It  has  sometimes  been  held,  said  the 
court  in  Cook  y.  State,  124  Ga.  653,  53  S. 
E.  104,  that  where  an  effort  has  been  made 
to  impeach  a  witness  by  proof  of  a  state- 
ment inconsistent  with  his  testimony  given 
on  the  stand,  it  is  admissible  to  sustain 
him  by  showing  that  on  other  occasions  he 
made  statements  consistent  with  such  testi- 
mony. But  other  courts  hold  the  contrafy 
position,  and  the  latter  ruling  in  our  opin- 
ion rests  upon  the  sounder  basis  of  reason- 
ing. In  this  state  the  point  has  been  di- 
rectly passed  upon  in  several  cases. 

The  rule  that  an  impeached  witness  can- 
not be  corroborated  by  proof  that  out  of 
court  he  made  statements  consistent  with 
his  testimony  in  court  is  well  settled  in 
England,  and,  though  there  are  cases  hold- 
ing a  conflicting  doctrine,  yet  it  appears  to 
be  supported  by  the  greater  weight  of  au- 
thority in  the  American  decisions,  accord- 
ing to  the  court  in  State  v.  Vincent,  24 
Iowa,  570,  95  Am.  Dec.  753. 

The  rule  is  more  than  general, — it  is 
well-nigh  universal.  Marx  Bros.  v.  Lein- 
kauff,  93  Ala.  453,  9  So.  818;  Smith  v. 
State,  103  Ala.  40,  16  So.  12;  People  v. 
Doyell,  48  Cal.  85;  People  v.  Turner,  1 
Cal.  App.  420,  82  Pac.  397;  People  v. 
Wright,  4  Cal.  App.  704,  80  Pac.  364 ;  Mid- 
dleton  V.  State,  52  Ga.  527,  1  Am.  Crim. 
Rep.  194;  Atlanta,  K.  &  N.  R.  Co.  v.  Strick- 
land, 116  Ga.  439,  42  S.  E.  864;  Rhutasel 
V.  Stephens,  68  Iowa,  627,  27.  K  W.  786; 
State  V.  Petty,  21  Kan.  54;  Chapman  v. 
Blakeman,  31  Kan.  684,  3  Pac.  277;  Stirn 
v.  Nelson,  65  Kan.  419,  70  Pac.  355;  State 
▼.  Cady,  46  La.  Ann.  1346,  16  So.  195; 
State  V.  Callahan,  47  La.  Ann.  444,  17  So. 
50,  10  Am.  Crim.  Rep.  97;  State  v.  Carter, 

61  La.  Ann.  442,  25  So.  385;  State  v.  Cato, 
116  La.  195,  40  So.  633;  Stocksdale  v.  Culli- 
Bon,  35  Md.  322;  Baltimore  City  Pass.  R. 
Co.  V.  Knee,  83  Md.  77,  .34  Atl.  252;  Com. 
V.  Tucker,  189  Mass.  467,  7  L.R.A.(N.S.) 
1056,  76  N.  E.  127;  State  v.  Sharp,  183 
Mo.  715,  82  S.  W.  134;  Kipp  v.  Silverman, 
25  Mont.  296,  64  Pac.  884;  Robb  v.  Hack- 
ley,  23  Wend.  50;  Smith  v.  Stickney,  17 
Barb.  489;  People  v.  O'Sullivan,  104  N. 
Y.  481,  58  Am.  Rep.  530,  10  N.  E.  880; 
Dechart  v.  Municipal  Electric  Light  Co. 
39  App.  Div.  490,  57  N.  Y.  Supp.  225; 
Baber  v.  Broadway  &  S.  Ave.  R.  Co.  9 
Misc.  20,  29  N.  Y.  Supp.  40;  People  v. 
Finnegan,  1,  Park.  Crim.  Rep.  147;  Conkey 
V.  People,  5  Park.  Crim.  Rep.  31;  State 
y.  Mims,  36  Or.  315,  61  Pac.  888;  Glover 
V.  Coit,  36  Tex.  Civ.  App.  104,  81  S.  W.  136; 
Davis  V.  Davis,  44  Tex.  Civ.  App.  238,  98 
S.  W.  198;   Ewing  v.  Keith,  16  Utah,  312, 

62  Pac.  4;  Munson  v.  Hastings,  12  Vt.  346, 
36  Am.  Dec.  345;  State  v.  Flint,  60  Vt. 
804,  14  Atl.  178;  Lavigne  v.  Lee,  71  Vt. 
167,  42  Atl.  1093;  Howard  v.  Com.  81  Va. 
488;  Repass  v.  Richmond,  99  Va.  508,  39 
8.  E.  160;  Callihan  ▼.  Washington  Water 
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I  Power  Co.  27  Wash.  154,  66  L.RJL  772, 
!  91  Am.  St.  Rep.  829,  67  Pac.  697. 
I      This  was  also  said  in  French  v.  Merrill, 
6  K.  H.  465,  but  that  case  was  afterwards 
discredited  upon  other  grounds. 

A  witness's  testimony  cannot  be  corrobo- 
rated in  that  way.  Edwards  v.  Com.  145 
Ky.  560,  140  S.  W.  1046;  Madden  v.  State, 
65  Miss.  176,  3  So.  328;  Williams  v.  State, 
79  Miss.  555,  31  So.  197;  Boyd  v.  State, 
84  Miss.  414,  36  So.  525. 

As  Mr.  Justice  Buller  put  it  in  delivering 
his  judgment  in  Rex  v.  Parker,  3  Doiigl. 
K.  6.  242,  what  a  witness  said  when  not 
upon  oath  will  not  be  admissible  to  con- 
firm what  he  said  upon  oath. 

Since  then  this  dictum  has  become  settled 
law.  Connor  v.  People,  18  Colo.  373,  26 
L.R.A.  341,  36  Am.  St.  Rep.  295,  33  Pac. 
159;  Baltimore  City  Pass.  R.  Co.  v.  Knee, 
83  Md.  77,  34  Atl.  252;  Riney  v.  Vanland- 
ingham,  9  Mo.  816;  Farleigh  v.  Kelley,  28 
Mont.  421,  63  L.R.A.  319,  72  Pac.  756. 

Nothing  is  better  settled,  according  to 
the  court  in  Zuckerman  v.  New  York  City 
R.  Co.  117  App.  Div.  378,  102  N.  Y.  Supp. 
641. 

Evidence  of  statements  out  of  court 
is  admissible  to  impeach  or  contradict  a 
witness,  but  not  to  corroborate  him.  Marx 
Bros.  V.  Leinkauff,  93  Ala.  453,  9  So.  818. 

Although  statements  made  at  another 
time  by  a  witness  are  admissible  to  contra- 
dict, they  are  not  equally  so  to  confirm  his 
testimony.     Craig  v.   Craig,   6   Rawle,   91. 

This  also  is  a  general  rule.  Crooks  v. 
Bunn,136  Pa.  368,  20  Atl.  529;  Ewing  v. 
Keith,  16  Utah,  312,  52  Pac.  4;  Munson  v. 
Hastings,  12  Vt.  346,  36  Am.  Dec.  345. 

Evidence  to  confirm  a  witness  by  proving 
that  he  has  given  the  same  account  out  of 
court  is  not  admissible,  although  it  has  been 
proved  in  order  to  contradict  him,  that  he 
has  .given  a  different  accoimt.  United 
States  V.  Holmes,  1  Cliff.  98,  Fed.  Cas.  No. 
15,382. 

The  rule  that  the  declarations  of  a  wit- 
ness at  another  time  may  be  inquired  into 
for  the  purpose  of  impugning,  but  not  to 
confirm,  his  testimony,  in  the  esteem  of  the 
United  States  Supreme  Court,  as  expressed 
by  Mr.  Justice  Story  in  Ellicott  v.  Pearl, 
10  Pet.  412,  9  L.  ed.  475,  is  not  only  the 
better  but  the  true  opinion,  well  founded 
on  the  general  principles  of  evidence. 

That  a  witness  may  be  impeached  by 
showing  that  he  made  statements  out  of 
court  contradictory  to  his  testimony  as  a 
)  witness  is  the  well-settled  rule,  according 
I  to  the  court  in  State  v.  Porter,  74  Iowa,  623, 
38  N.  W.  514,  but  evidence  that  he  made 
such  statements  for  the  purpose  of  cor- 
roborating his  evidence  as  a  witness  is  not, 
we  think,  admissible. 

W^hat  a  party  to  a  judicial  controversy 
swore  to  on  a  former  occasion  cannot  be 
given  in  evidence  in  his  favor,  though  it 
may  be  against  him.  A  litigant  cannot 
thus  manufacture  testimony  for  himself. 
Robertson  v.  Caw,  3  Barb.  410. 

Where   witness    proof    has    been    offered 
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against  the  testimony  of  a  witness  under 
oath,  in  order  to  impeach  his  veracity,  es- 
tahlishing  that  he  has  given  a  dilTerent  ac- 
count at  another  time,  in  general  evidence 
is  not  admissible,  in  order  to  confirm  his 
';estimony,  to  prove  that  at  other  times  he 
has  given  the  same  account  as  he  has  under 
oath,  for  it  is  but  his  mere  declaration  of 
the  fact,  and  that  is  not  evidence.  ElUcott 
V.  Pearl,,  supra. 

In  a  note  in  the  treatise  of  Messrs.  Phil- 
lipps  and  Arnold  on  the  Law  of  Evidence 
(2  Phillips,  £v.  •  074,  6th  Am.  ed.  814), 
the  authors  cite  the  Berkeley  Peerage  Case, 
June  6,  1811,  and  report  that  one  of  the 
peers  inquired  of  a  witness  who  had  been 
cross-examined  and  re-examined,  respect- 
ing statements  attributed  to  Lady  Berkeley 
concerning  her  supposed  marriage.  The 
solicitor  general  suggested  a  doubt  as  to 
the  regularity  of  this,  and  stated  his  un- 
derstanding of  the  general  rule  upon  the 
subject.  After  some  pro  and  con  argu- 
ments by  counsel.  Lord  Redesdale  said  he 
had  always  understood  that  for  the  pur- 
pose of  impugning  the  testimony  of  a  wit- 
ness his  declaration  at  another  time  might 
be  inquired  into,  but  not  for  the  purpose 
of  confirming  his  evidence,  and  the  lord 
chancellor  expressed  the  opinion  that  this 
was  the  true  rule,  binding  upon  the  coun- 
sel, though  not  necessarily  so  upon  mem- 
bers or  the  House  of  Lords. 

When  the  credibility  of  a  witness  is  as- 
sailed because,  on  some  former  occasion,  he 
had  stated  facts  different  from  his  state- 
ments under  oathp  at  the  trial,  the  general 
rule  as  now  accepted  is  that  his  sworn  tes- 
timony may  not  be  supported  or  fortified 
by  a  proof  that  on  other  occasions  and  at 
other  times  his  statements  were  in  harmony 
with  his  testimony.  Jones  v.  State,  107 
Ala.  93,  18  So.  237;  People  t.  Doyell,  48 
Cal.  86 ;  People  v.  Turner,  1  Cal.  App.  420, 
82  Pac.  397;  Davis  v.  Graham,  2  Colo. 
App.  210,  29  Pac.  1007;  Fussell  v.  Stnte, 
93  Ga.  460,  21  S.  E.  97;  Knight  v.  State, 
114  Ga.  48,  88  Am.  St.  Rep.  17,  39  S.  E. 
928;  Cook  v.  State,  124  Ga.  663,  63  S.  E. 
104;  McBride  v.  Georgia  R.  &  Electric  Co. 
126  Ga.  616,.  64  S.  E.  674;  Reavely  v. 
Harris,  239  111.  626,  88  N.  E.  238,  affirming 
146  111.  App.  545;  Powers  v.  Cary,  64  Me. 
9;  Com.  v.  Tucker,  189  Mass.  467,  7  L.R.A. 
(N.S.)  1066,  76  N.  E.  127;  Head  v.  State, 
44  Miss.  731;  State  v.  McDaniel,  68  S.  C. 
304,  102  Am.  St.  Rep.  661,  47  S.  E.  384. 

In  Driggers  v.  United  States,  21  Okla. 
60,  129  Am.  St.  Rep.  823,  95  Pac.  612,  17 
Ann.  Cas.  66,  an  appeal  from  a  judgment 
convicting  the  appellant  of  murder,  it  was 
successfully  contended  in  his  behalf  that  the 
admission  of  certain  statements  corrobora- 
tive of  the  testimony  of  a  witness  for  the 
government,  who  had  been  contradicted  in 
some  important  particulars,  showing  his 
consistency  with  his  statements,  was  preju- 
dicial error,  and  the  court,  so  deciding  after 
examining  virtually  all  the  American  au- 
thorities up  to  the  time  of  the  decision,  in 
conclusion  approved  and  applied  the  rule 
that  "where  evidence  of  contradictory  state- 
41  L.R.A.(N.S.) 


ments  is  offered  to  impeach  the  credit  of  a 
witness,  evidence  of  statements  made  by  him 
on  former  occasions  consistent  with  his  evi- 
dence is  inadmissible,  but  admitted  the 
principal  exception  generally  recognized  in 
the  United  States. 

According  to  the  court  (iHdtf,  McEnery, 
J.,  in  concurring  opinion)  in  State  v.  Calla- 
han, 47  La.  Ann.  444,  17  So.  60,  10  Am. 
Crim.  Rep.  97,  where  it  is  proved  that  a 
witness  has  at  other  times  made  statements 
different  from  his  testimony,  the  party  of- 
fering him  cannot  be  allowed  to  support 
his  testimony  by  proving  statements  at 
other  times  corroborative  of  such  testi- 
mony. 

Upon  no  sound  principle,  according  to 
the  court  in  Nichols  v.  Stewart,  20  Ala. 
358,  can  a  witness  shown  to  have  made 
Rtatements  on  oath  inconsistent  with  his 
testimony  on  the  trial  be  sustained  by  evi- 
dence of  prior  declarations  of  his  made 
out  of  court,  consistent  with  his  testimony. 

Illustrations  of  the  application  of  this 
general  rule  in  concrete  cases  are  plentiful, 
and  embrace  both  civil  litigations  and  crim- 
inal prosecutions.  Several  examples  follow 
immediately,  and  many  others  are  cited  in 
their  appropriate  relations  elsewhere  in  this 
note. 

Proof  of  former  consistent  statements  is 
inadmissible  in  a  criminal  trial,  to  sustain 
a  witness  who  has  been  impeached  by  proof 
of  former  inconsistent  statements,  except 
in  a  case  where  his  testimony  is  charged 
to  have  been  given  under  the  influence  of 
some  improper  or  interested  motive,  or  from 
a  bias  or  a  prejudice,  or  to  have  been  a 
recent  fabrication.  State  v.  Cady,  46  La. 
Ann.  1346,  16  So.  195. 

A  witness  upon  the  trial  of  an  indict- 
ment for  homicide  is  not  permitted  to  cor- 
roborate himself  by  presenting  other  wit- 
nesses to  prove  that  he  made  to  them  the 
same  statement  to  which  he  has  testified. 
Green  v.  State,  96  Ala.  29,  11  So.  478. 

Testimony  sought  to  be  elicited  by  a  de- 
fendant on  trial  for  murder,  from  one  of  his 
witnesses  respecting  statements  previously 
:  made  by  another  of  his  witnesses,  and  which 
I  were  in  conformity  with  the  latter's  testi- 
j  mony,  is  properly  excluded.  Sills  v.  State. 
2  Ala.  App.  73,  67  So.  89. 

A  witness  who  has  already  testified  to 
his  opinion  of  a  prisoner's  sanity,  upon  a 
trial  for  homicide,  should  not  be  permitted 
to  testify  that  he  held  and  had  expressed  the 
same  opinion  before  the  homicide  was  com- 
mitted. People  V.  Schmitt,  106  Cal.  48,  39 
Pac.  204. 

It  is  error  to  permit,  in  a  trial  for  homi- 
cide, testimony  to  the  effect  that  a  witness 
for  the  state  impeached  by  proof  of  his  pre- 
vious contradictory  statements  had  on 
other  occasions  made  the  same  statements 
as  those  he  testified  to,  and  had  also  as- 
serted that  his  previous  contradictory  state- 
ments were  false.  Cobb  v.  State,  —  Ga. 
App.  — ,  74  S.  E.  702. 

When  a  witness   for   the   state,   upon   a 

trial  for  homicide,  after  testifying  to  cer- 

'  tain  incriminating  statements  made  by  the 
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prisoner,  lias  been  impeached  by  proof  that 
on  several  occasions  he  had  denied  that  the 
defendant  had  made  any  such  statements, 
it  is  prejudicial  error  to  allow  the  state, 
over  the  prisoner's  objection,  to  prove  by. 
the  witness's  wife  in  corroboration,  that 
he  told  her  about  the  time  of  the  homicide 
the  same  storv  to  which  he  testified.  State 
V.  Porter,  74  Iowa,  623,  38  N.  W.  514. 

Upon  the  trial  of  an  indictment  for  homi- 
cide, where  tlie  victim  was  a  young  woman 
shot  to  death  in  the  nighttime,  and  the  evi- 
dence of  the  prisoner's  guilt  was  wholly 
circumstantial  and  weak,  except  as  to  a 
motive  for  the  crime  and  the  testimony  of 
a  single  witness  that  he  had  declared  a 
month  previous  to  the  tragedy  a  purpose  to 
kill  the  victim,  it  is  prejudicial  error  to 
allow  that  witness  to  be  fortified  by  proof 
that  he  related  to  his  own  father  his  con- 
versation with  the  prisoner  soon  after  it 
occurred,  and  the  more  especially  is  it  error 
when  the  defense  has  not  been  allowed  to 
prove  his  contradictory  and  inconsistent 
statements  to  other  witnesses  after  his  at- 
tention had  been  called  to  them  and  he  had 
denied  making  them.  Franklin  v.  Com. 
105  Ky.  237,  48  S.  W.  986. 

It  is  clearly  erroneous  upon  a  trial  for 
murder  in  which  a  conviction  depends  whol- 
ly upon  the  testimony  of  'a  single  witness 
for  the  state,  whose  testimony  in  several 
respects  is  plainly  untrue,  and  where  the 
whole  evidence  tends  strongly  to  implicate 
him  as  the  author  of  the  crime  himself,  and 
fails  to  show  any  motive  in  the  prisoner 
to  rnmmit  it,  or  even  that  he  was  present 
at  the  scene  of  the  tragedy,  otherwise  than 
by  the  testimony  of  such  witness,  to  bolster 
up  the  latter's  credibility  by  proof  of  his 
own  statements  to  others  in  the  absence 
of  the  defendant.  Johnson  v.  State,  80 
Miss.  798,  32  So.  49. 

Upon  a  trial  for  murder  for  which  the 
defendant  and  three  other  persons  were 
jointly  indicted,  and  which  was  charged  to 
have  grown  out  of  a  dispute  over  the  right 
of  the  prisoner  and  the  deceased  to  the  pos- 
session of  a  cornfield  in  which  to  run  cat- 
tle, a  witness  for  the  prosecution  present 
at  the  scene  of  the  homicide,  and  by  the  de- 
fendant's testimony  an  enemy,  who  detailed 
the  situation  of  the  parties  and  the  asso- 
ciated circumstances  when  the  deceased  was 
shot  by  the  prisoner,  and  who  was  after- 
wards impeached  by  another  witness  for 
the  defense  who  testified  that  the  first  wit- 
ness told  him  on  the  day  of  the  shooting  a 
story  of  the  altercation  differing  in  several 
important  respects  specified,  from  the  ac- 
count he  had  given  in  his  testimony,  may 
not  legally  be  corroborated  and  supported 
by  the  testimony  of  a  third  witness  for  the 
government  in  rebuttal,  that  in  a  talk  he 
had  aliout  the  same  time  the  first  witness 
stated  to  him  substantially  what  he  swore 
to  on  the  trial.  Driggers  v.  United  States, 
21  Okla.  60,  129  Am.  St.  Rep.  823,  95  Pac. 
612.  17  Ann.  Cas.  66. 

A  witness  for  the  prisoner  on  a  trial  for 
burglary  and  grand  larceny,  where  the  de- 
fenfic  was  an  alibi,  who  testified  favorably 
41  L.P.A.(N.S.) 


,  to  the  defendant  as  to  his  presence  at  a 
stated  hour  on  the  night  the  crime  was  com- 
mitted, at  a  place  many  miles  distant  from 
the  scene  of  the  crime,  and  who  has  been 
impeached  by  proof  that  he  named  an  hour 
later  in  conversations  outside  of  court,  may 
not  be  sustained  or  corroborated  by  evi- 
dence that  he  made  other  statements  to 
other  persons  consistent  with  his  testimony 
on  the  trial,  and  this  notwithstanding  the 
witness  whose  credibility  was  thus  attacked 
was  a  blood  relative  of  the  prisoner,  where 
the  state  has  refrained  from  imputing  bias, 
prejudice,  or  interest  in  him  to  prevaricate. 
State  y.  Gady,  46  La.  Ann.  1346,  16  So. 
195. 

Upon  a  trial  for  arson,  it  is  prejudicial 
error  to  admit  in  evidence  over  the  prison- 
er's objection,  proof  that  two  witnesses  for 
the  state,  who  had  testified  that,  some  two 
or  three  w*»eks  before  the  building  burned, 
he  had  tried  to  hire  them  to  set  it  on  fire, 
had.  before  the  fire  occurred,  told  other 
persons  called  and  sworn  that  the  defend- 
ant had  sought  to  employ  them  to  do  the 
burning.  Williams  v.  State,  79  Miss.  555, 
31  So.  197. 

Upon  the  trial  of  an  indictment  for  em- 
bracery and  conspiracy  to  corrupt  a  juror, 
in  which  a  witness  for  the  commonwealth 
in  the  presentation  of  its  case  in  chief  testi- 
fied to  having  seen  the  defendant  and  the 
juror  in  conversation,  and  later  to  a  con- 
versation between  them  in  his  presence  and 
hearing  tending  to  prove  the  offense,  where 
it  is  not  alleged  that  the  witness  had  made 
any  statements  inconsistent  with  or  con- 
tradictory  to  his  testimony,  and  where  no 
attempt  has  been  made  either  to  impeach 
his  general  character  for  truth,  or  to  show 
directly  or  indirectly  that  his  tale  was  a 
fabrication,  or  that  he  was  influenced  cor- 
ruptly or  by  relationship  unconsciously  to 
falsify  or  distort  his  testimony,  it  is  preju- 
dicial error  to  allow  the  prosecution  in  re- 
buttal to  call  other  witnesses  to  prove  that 
he  reported  such  conversations  substan- 
tially as  he  testified  to  them  immediately 
after  they  occurred,  simply  because  there 
had  been  a  conflict  between  his  and  the 
testimony  of  the  defendant's  witnesses  on 
sundry  points.  Com.  v.  Kay,  14  Pa.  Super, 
a.  376. 

In  a  prosecution  for  selling  intoxicating 
liquor  in  violation  of  law,  a  witness  for 
the  state  who  testified  to  having  purchased 
whisky  from  the  accused,  and  who  was 
shown  previously  to  have  made  a  conflicting 
statement,  and  to  have  denied  that  he 
bought  whisky  of  defendant,  may  not  be 
supported  by  the  state  by  proof  that  to 
two  other  persons  he  stated  that  he  had 
bought  whisky  from  defendant  and  owed 
him  for  the  price.  Cook  v.  State,  124  Ga. 
653,  53  S.  E.  104. 

In  a  criminal  prosecution  for  libel  in 
charging  the  complaining  witness  with  li- 
centiousness, where  the  truth  of  the  defama- 
tory matter  has  been  pleaded  in  defense,  the 
testimony  of  a  married  woman  to  the  effect 
that  on  a  certain  occasion  the  prosecutor 
had  solicited  illicit  intercourse  with  her, 
56 
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and  that  she  complained  by  letter  to  her 
husband  of  the  insulting  proposali  may  not 
properly  be  fortified  and  confirmed  after 
her  charges  have  been  denied  by  the  prose- 
cuting witness,  by  the  testimony  of  the 
husband  that  she  complained  to  him  at  the 
time  and  in  the  manner  testified  to  by  her. 
Com.  V.  Harper,  7  Allen,  539. 

In  a  suit  for  libel  predicated  of  a  publica- 
tion in  a  newspaper  of  an  article  charging 
the  plaintiff  with  indecent  proposals  to  a 
negress,  in  which  the  defendant  introduced 
her  deposition  setting  forth  an  affidavit  and 
the  truth  of  it  made  by  her,  which  was  the 
excuse  and  justification  of  the  publication, 
after  the  plaintiff  has  proved  in  reply  dec- 
larations of  the  affiant  contradicting  the 
statements  in  such  affidavit,  and  asserting 
her  ignorance  of  its  contents,  it  is  not  per- 
missible for  the  defendant  to  corroborate 
and  support  her  testimony  by  proof  of  other 
declarations  of  hers  consistent  with  such 
affidavit,  and  to  the  effect  that  it  had  been 
read  to  her  and  assented  to  as  true.  Pow- 
ers V.  Gary,  64  Me.  9. 

In  a  contest  over  the  probate  of  a  will 
in  which  the  physicians  who  attended  the 
testator  in  his  last  illness,  when  the  pro- 
posed will  was  executed,  have  testified  in 
behalf  of  the  contestant  to  the  mental  un- 
soundness of  the  testator  and  his  conse- 
quent incompetency  to  make  a  will,  and 
have  been  impeached  by  proof  of  statements 
to  the  contrary  made  to  divers  persons  out 
of  court,  the  contestants  cannot  be  allowed 
to  strengthen  the  testimony  of  the  doctors, 
and  to  sustain  their  credibility,  by  proof 
that  they  made  to  other  persons  other  state- 
ments which  were  consistent  with  their  tes- 
timony in  the  trial  of  the  contest.  Ware  v. 
Ware,  8  Me.  42. 

The  attesting  witnesses  to  a  will  are  sub- 
ject to  the  same  rules  as  to  contradiction 
and  impeachment  as  are  other  witnesses,  and 
where  an  issue  involves  the  genuineness  of 
an  alleged  will,  the  declarations  of  an  ab- 
sent subscribing  witness  in  support  of  the 
validity  of  the  challenged  document  cannot 
be  received  in  evidence  for  any  purpose 
whatever.  Farleigh  v.  Kelley,  28  Mont  421, 
63  L.R.A.  319,  72  Pac.  766. 

The  proponent  of  a  will  challenged  as  a 
forgery  cannot  be  allowed,  after  the  ap- 
pended attestation  clause  reciting  the  due 
execution  and  publication  of  the  instrument 
has  been,  by  virtue  of  statutory  provisions, 
admitted  in  evidence  as  proof  of  the  facts 
recited,  in  the  absence  of  the  attesting  wit- 
nesses in  person,  to  prove  a  conversation 
between  one  of  the  alleged  attesting  wit- 
nesses and  a  third  person  to  whom  he  de- 
livered the  questioned  document  some  years 
after  its  alleged  execution,  explanatory  of 
the  circumstances  of  its  retention  in  his  pos- 
session during  the  intervening  time.     Ibid. 

After  a  witness  for  the  plaintiffs  in  an 
action  to  recover  from  the  estate  of  a  de- 
cedent, her  sister-in-law,  upon  an  alleged 
agreement  to  devise  and  bequeath  certain 
property  by  will,  has  testified  to  conversa- 
tions between  the  plaintiffs,  the  deceased, 
and  herself  tending  tP  est«vblish  such  agree- 
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ment,  it  is  erroneous  to  permit  further  tes- 
timony from  her  that  she  had  made  her  own 
will  carrying  into  effect  her  part  of  the 
same  agreement.  Taylor  v.  Higgs,  202  N. 
Y.  65,  96  N.  E.  30,  reversing  136  App.  Div. 
906,  119  N.  Y.  Supp.  1146. 

In  a  suit  attacking  as  fraudulent  a 
judgment  confessed  for  money  loaned,  in 
which  there  were  proved  declarations  by  the 
defendant,  the  ostensible  judgment  creditor, 
that  he  had  refused  to  lend  money  to  the 
confessor,  and  other  declarations  of  the  os- 
tensible judgment  debtor  that  he  had  not 
lost  money  in  gambling  in  lotteries  as  he 
testified  he  had  and  gave  as  the  occasion 
for  borrowing  of  defendant,  no  error  is  com- 
mitted in  rejecting  evidence  that  on  other 
occasions  and  at  other  times  the  defendant 
had  stated  that  he  had  loaned  the  judg- 
ment confessor  large  sums  of  money,  or  that 
the  latter  had  said  that  he  had  lost  money 
by  gambling  in  lotteries.  Davis  ▼.  Kirk- 
sey,  2  Rich.  L.  176. 

In  an  action  by  debtors  to  recover  dam- 
ages from  creditors  and  their  sureties,  for 
breaking  up  the  plaintiffs'  business  by  at- 
taching and  selling  their  stock  of  goods,  in 
which  the  defendants  justified  upon  the 
ground  that  the  debtors  were  engaged  in  a 
scheme  to  defraud  their  creditors,  a  Ques- 
tion arose  on  the  trial  over  the  admissi- 
bility of  certain  corroborative  transactions 
tending  to  support  the  theory  of  fraud,  and 
of  associated  conversations  between  two  of 
defendants'  witnesses.  In  passing  upon 
that  question  the  court  said,  in  substance, 
that  it  was  competent  for  defendants  to 
prove  by  one  witness  that  he  bought  cer- 
tain merchandise  from  the  plaintiffs, 
and  the  price  he  paid  for  it,  and  that 
he  pointed  it  out  to  the  other  witness. 
These  are  facts.  It  was  also  competent  for 
the  other  witness  to  testify  that  he  saw 
the  merchandise  in  the  shop  of  the  first  wit- 
ness, who  pointed  it  out  to  him,  and  that 
he  recognized  it  as  goods  his  firm  had 
previously  sold  the  plaintiffs,  and  what 
the  cost  price  was  for  such  goods.  But  it 
was  not  competent  to  prove  by  the  second 
witness  the  statement  made  to  him  in  the 
absence  of  the  plaintiffs  by  the  first  wit- 
ness, as  to  what  price  the  latter  paid  to 
the  plaintiffs  for  such  merchandise.  Marx 
Bros.  V.  Leinkauff,  93  Ala.  453,  9  So.  818. 

No  material  error,  if  any,  is  committed 
in  a  mortgage  foreclosure  between  an  as- 
signee and  grantees  of  the  mortgagor,  when 
after  the  latter  has  testified  to  the  non- 
payment of  the  mortgage  debt,  proof  of  his 
declarations  out  of  court  to  the  same  effect, 
not  matter  of  inducement  or  estoppel,  is 
rejected.    Pattie  v.  Wilson,  26  Kan.  326. 

The  testimony  of  a  plaintiff  in  an  action 
for  goods  sold  and  delivered,  that  the  facts 
sworn  to  by  his  only  witness  to  the  defend- 
ant's alleged  purchase  were  previously  com- 
municated to  him,  is  no  evidence  to  confirm 
the  evidence  of  such  witness.  Butler  v. 
Truslow,  55  Barb.  293. 

In  action  for  breach  of  promise  to 
marry,  in  which  defendant  produced  a  wit- 
ness who  was  a  deaf  mute,  to  testify  that 
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on  an  occasion  named  she  saw  the  plain- 
tiff and  another  man  than  defendant  in  a 
compromising  and  improper  relation,  which 
witness  was  attacked  by  the  plaintiff,  first, 
on  the  ground  that  she  was  ignorant  of 
God  and  the  nature  of  an  oath,  and,  second, 
that  the  circumstances  and  her  manner  of 
telling  them  made  her  testimony  improb- 
able, it  was  held  that  defendant  could  not 
corroborate  her  testimony  by  proof  that 
she  had  related  the  affair  to  a  friend  in  a 
similar  way  before  testifying;  but  after 
holding  that  the  corroborative  proof  had 
rightly  been  excluded  on  the  trial,  the  court 
reversed  the  judgment  against  the  defend- 
ant on  other  grounds.  Munson  v.  Hastings, 
12  Vt.  346,  36  Am.  Dec.  345. 

In  a  civil  action  to  recover  damages  for 
seduction,  it  is  an  error  calling  for  a  re- 
versal of  a  judgment  in  defendant's  favor, 
to  admit  against  the  plaintiff's  objection 
testimony  by  a  witness  for  the  defense^  that 
a  third  person  who  has  not  been  sworn  or 
examined  in  the  case  had  confessed  to  hav- 
ing had  illicit  relations  with  the  plaintiff, 
even  though  later  in  the  course  of  the  trial 
such  third  person  becomes  a  witness  and 
testifies  consistently  with  the  reported  con- 
fession. Kesselring  v.  Hummer,  130  Iowa, 
145,  106  N.  W.  501. 

VIXI.  The   reasons   for    excluding    Vie 

evidence. 

The  general  rule  excluding  evidence  of 
statements  similar  to  the  testimony  of  a 
witness  to  corroborate  him  has  been  sup- 
ported by  several  reasons.  In  the  first 
place,  such  statemente  are  pure  hearsay. 
Yarborough  v.  State,  105  Ala.  43,  16  So. 
758,  10  Am.  Crim.  Rep.  57 ;  James  v.  State, 
115  Ala.  83,  22  So.  565;  Shamp  v.  White, 
106  Cal.  220,  39  Pac.  637;  Stirn  v.  Nelson, 
65  Kan.  419,  70  Pac.  355;  Powers  v.  Gary, 
64  Me.  9;  Gom.  v.  Jenkins,  10  Gray,  485; 
Jessie  v.  Com.  112  Va.  887,  71  S.  E.  612. 

"It  is,"  said  the  court  in  Kipp  v.  Silver- 
man, 25  Mont.  296,  64  Pac.  884,  speaking 
upon  this  point,  "obvious  that  hearsay 
statements  not  under  oath  can  add  nothing 
by  way  of  confirmation  to  what  the  witness 
says  under  oath." 

The  attempt  to  bolster  up  the  testimony 
of  a  witness  in  court  by  proof  tliat  he  had 
made  a  like  statement  out  of  court  is  open 
to  all  the  exceptions  usually  made  to  hear- 
say evidence.  Brown  v.  People,  17  Mich. 
429,  97  Am.  Dec.  195. 

Then,  again,  it  violates  the  first  principle 
in  the  law  of  evidence  to  allow  one  to  be 
affected  either  in  his  person  or  in  his  prop- 
erty by  the  declarations  of  a  witness  made 
without  the  sanction  of  an  oath.  Robb  v. 
Hackley,  23  Wend.  50;  Connor  v.  People, 
18  Colo.  373,  25  L.R.A.  341,  36  Am.  St. 
Rep.  295,  33  Pac.  159. 

The  law  is  so  well  settled,  according  to 
the  court  in  State  v.  Newcomb,  220  Mo. 
64,  119  S.  W.  405,  that  one  on  trial  for 
erime  cannot  be  bound  by  statements  of 
third  persons  made  out  of  his  presence,  that 
it  needs  no  citation  of  authorities. 
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To  allow  inconsistencies  in  the  testimony 
of  a  witness,  shown  by  his  sworn  testimony 
previously  given,  to  be  removed  by  his  own 
declarations  out  of  court,  would  be  a 
dangerous  departure  from  the  rule  which 
requires  all  evidence  to  be  given  under  the 
sanction  of  an  oath.  Nichols  v.  Stewart, 
20  Ala.  358. 

Testimony  to  statemente  not  part  of  the 
res  geaicB  is  generally  regarded  as  hearsay, 
and  being  so  easy  to  manufacture  and  there- 
fore so  dangerous,  is  carefully  excluded  ex- 
cept in  rare  cases.  Stirn  v.  Nelson^  65 
Kan.  419,  70  Pac.  355. 

One  objection  to  the  admission  of  prior 
statements  of  a  witness  confirmatory  of  his 
testimony,  when  made  after  he  had  made 
stetements  contradictory  thereof,  is  that  a 
rule  admitting  them  would  enable  a  witness 
at  any  time  to  control  the  effect  of  his 
former  declarations  which  he  was  conscious 
that  he  had  made,  and  which  he  might  have 
a  motive  to  qualify,  weaken,  or  destroy. 
Ellicott  v.  Pearl,  10  Pet.  412,  9  L.  ed.  475. 

Another  reason  for  the  general  rule  just 
stated  is  that  unsworn  statemente  are  of 
inferior  probative  force  to  sworn  ones,  and 
hence  add  naught  to  the  credibility  of  the 
latter. 

This  reason  has  found  various  expres- 
sion, as  in  the  following  examples: 

The  testimony  of  a  witness  under  oath 
is  better  evidence  than  his  confirmatory 
declarations  not  under  oath,  and  the  repe- 
tition of  his  assertions  does  not  carry  his 
credibility  further  than,  if  so  far  as,  his 
oath.     Ibid. 

The  fact  that  a  witness  Aiay,  at  some 
time  before  the  trial,  have  made  in  effect 
the  same  statement  of  facte  that  he  swore 
to  on  the  trial,  does  not  tend  te  corrobo- 
rate or  sustain  his  testimony  when  he 
has  been  impeached  by  proof  of  his  con- 
tradictory statemente^  and  it  cannot  prop- 
erly be  received  to  re-enforce  his  testimonv. 
Cobb  V.  State,  —  Ga.  App.  —,  74  8.  E.  702. 

It  can  be  no  confirmation  of  what  a 
witness  has  said  on  oath  to  show  that  he 
has  made  similar  declarations  when  under 
no  such  solemn  obligation  to  speak  the 
truth.  Robb  v.  Hackley,  23  Wend.  50; 
Connor  v.  People,  18  Colo.  373,  25  L.R.A. 
341,  36  Am.  St.  Rep.  295,  33  Pac.  159. 

This  is  only  an  attempt  to  corroborate 
higher  and  more  reliable  testimony  by  an 
inferior  description  of  proof.  Powers  ▼. 
Cary,  64  Me.  9. 

If  a  witness's  testimony  given  under  the 
sanction  of  his  oath  before  the  jury  be  of 
doubtful  credit,  his  unsworn  statement  must 
be  of  less  credit,  and  by  adding  his  un- 
sworn stetement  to  his  sworn  testimony  the 
latter  cannot  be  increased  in  value.  Wil- 
liams V.  State.  79  Miss;  555,  31  So.  197. 

The  same  thought  was  expressed  in  lan- 
guage bufr  slightly  different  in  Sidelinger 
V.  Bucklin,  64  Me.  371. 

A  witness  cannot  be  confirmed  by  proof 
that  he  has  given  the  same  account  be- 
fore, for  his  mere  declaration  is  not  evi- 
dence. His  having  given  a  different  account, 
though  not  upon  oath,  necessarily  impeaches 
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either  his  veracity  or  his  memory,  but  his 
having  asserted  the  same  thing  does  not 
in  general  carry  his  credibility  further, 
than,  nor  so  far  as,  his  oath.  People  v. 
Doyell,  48  Cal.  85. 

A  reason  sometimes  given  why  the  previ- 
ous statements  of  a  witness  consonant  with 
his  testimony  should  in  some  cases  be  re- 
ceived is  that  they  show  him  to  have  been 
consistent  in  his  accounts  of  the  trans- 
action, but,  on  the  other  hand,  it  has  been 
saM  that  repeating  a  tale  once  or  many 
times  adds  nothing  to  carry  conviction  that 
it  is  true. 

This  idea  has  been  expressed  in  somewhat 
varying  language  in  the  following  cases: 

Ordinarily  the  repetition  of  a  declara- 
tion does  not  give  weight  to  it,  nor  credi- 
bility to  him  who  makes  it.  Stirn  v.  Nel- 
son, 65  Kan.  410,  70  Pac.  355. 

Testimony  delivered  under  the  sanctity 
of  an  oath  has  only  such  weight  as  the 
jury  attaches  to  it,  and  if  intrinsically  it 
is  of  doubtful  worth  or  little  force,  proof 
that  it  is  a  mere  repetition  increases  neither 
its  value  nor  its  force.  Boyd  v.  State,  84 
Miss.  414,  36  So.  525. 

A  witness  cannot  add  weight  to  his  testi- 
mony by  telling  a  thing  more  than  once 
on  different  occasions.  Edwards  v.  Com. 
146  Ky.  660.   140  vS.  \V.   1046. 

The  testimony  of  a  complaining  witness 
in  a  prosecution  for  bastardy,  to  the  effect 
that  the  defendant  is  the  father  of  the  child, 
is  not  strengthened,  nor  can  it  be  strength- 
ened, by  any  number  of  repetitions.  Side- 
linger  V.  Bucklin,  64  Me.  371. 

Inconsistent  statements  of  a  witness  cast 
an  imputation  upon  his  credibility  or  mem- 
ory, and  this  cannot  be  explained  or  re- 
pelled by  evidence  of  a  previous  consistent 
statement,  no  matter  how  often  it  has  been 
repeated.  Kipp  v.  Silverman,  25  Mont. 
296,  64  Pac.  884. 

The  reason  why  the  unsworn  statements 
of  a  witness-  are  inadmissible  to  sustain 
his  testimony  is  that  they  are  or  may  be 
self-serving  and  make  his  credibility  de- 
pend more  on  the  number  of  times  he  has 
repeated  the  same  story  than  upon  the 
truth  of  the  story  itself.  Callihan  v.  Wash- 
ington Water  Power  Co.  27  Wash.  154,  56 
L.R.A.  772,  91  Am.  St.  Rep.  829,  67  Pac. 
697. 

In  Com.  V.  Jenkins,  10  Gray,  485,  an 
accomplice  of  the  defendant  testifying  for 
the  prosecution  had  been  shown  to  have 
previously  made  contradictory  statements, 
and,  to  corroborate  him,  the  government  on 
the  trial  was  allowed,  over  the  prisoner's 
objection,  to  prove  that  the  witness  had 
made  other  statements  which  were  consist- 
ent with  his  testimony. 

Dealing  with  the  question  of  the  admissi- 
bility of  thcBe  consistent  statements,  Bige- 
low,'  J.,  writing  for  the  court  nn  reView, 
said:  The  utmost  that  could  be  claimed 
for  his  interest  would  be  that  it  rendered 
the  last  statement  more  probable  and 
worthy  of  credit,  because,  although  the 
witness  had  made  a  contradictory  state- 
ment, he  had  made  another  statement  simi- 
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lar  to  those  to  which  he  testified  before  the 
jury.  The  corroboration  is  altogether  too 
slight  and  remote.  Indeed,  if  admitted  and 
followed  out  to  its  legitimate  results,  it 
might  properly  lead  to  a  protracted  inquire- 
to  ascertain  which  of  the  two  statements 
had  been  made  most  frequently  by  the  wit- 
ness, and  when  this  was  determined,  then  it 
would  be  necessary  to  ask  the  jury  to  be- 
lieve the  witness  if  he  had  re]>eated  state- 
ments made  before  them  a  greater  number 
of  times  than  the  contradictory  one  which 
had  been  proved  to  impeach  his  evidence. 
It  is  obvious  that  such  a  course  of  in- 
quiry would  furnish  no  means  by  which  the 
credit  due  to  the  testimony  of  the  witness 
could  be  satisfactorily  ascertained. 

In  North  Carolina,  however,  concurrent 
declarations  are  competent  to  support,  as 
well  as  to  contradict,  the  testimony  of  a 
witness.     McRae  v.  Malloy,  93  N.  C.  154. 

But  even  in  North  Carolina,  where  the 
general  rule  that  consistent  statements 
corroborative  of  testimony  are  not  admis- 
sible has  never  been  adopted,  the  cogency 
of  the  reasoning  in  its  favor  has  been  con- 
ceded by  the  courts. 

Thus,  in  State  v.  Parish,  79  N.  C.  610. 
Reade,  J.,  began  the  opinion  of  the  court, 
which  led  to  the  reversal  of  a  conviction  for 
knowingly  receiving  stolen  property,  by 
saying:  ''It  can  scarcely  be  satisfactory 
to  any  mind  to  say  that  if  a  witness  testi- 
fies to  a  statement  to-day  under  oath,  it 
strengthens  the  statement  to  prove  that  he 
said  the  same  thing  yesterday  when  not 
under  oath.  If  the  proposition  were  re- 
versed, as  if  one  make  a  statement  to-day 
not  under  oath,  it  strengthens  the  state- 
ment to  show  that  he  said  the  same  yester- 
day under  oath,  it  would  be  conceded  be- 
cause of  the  sanction  of  the  oath,  and  yet 
it  must  be  conceded  that  it  is  settled  by  the 
weight  of  authority,  both  of  text  writers 
and  decided  cases,  that  when  a  witness  testi- 
fies to  a  statement  under  oath  and  the  wit- 
ness is  impeached,  he  may  be  supported  by 
proving  that  on  a  former  occasion,  he  had 
made  the  same  statement  although  not 
under  oath.  As  first  administered  the  rule 
was  sensible  and  useful.  A  witness  was 
called  and  testified  and  impeached  upon 
the  ground  of  some  new  relation  to  the 
cause  or  to  the  parties,  and  then  other  wit- 
nesses were  called  to  prove  that  he  had 
made  the  same  statement  prior  to  such  new 
relation  or  supposed  influence;  or  where 
from  lapse  of  time  his  memory  was  im- 
peached, it  was  proved  that  he  made  the 
same  statement  when  the  memory  was  fresh. 
All  that  was  sensible  and  useful,  but  the 
idea  that  the  mere  repetition  of  a  story 
gives  it  any  force  or  proves  its  truth  is  con- 
trary to  common  observation  and  experience 
that  a  falsehood  may  be  repeated  as  often 
as  the  truth.  Indeed,  it  has  never  been  sup- 
posed by  any  writer  or  judge  that  the 
repetition  had  any  force  as  substantive  evi- 
dence to  prove  the  facts,  but  only  to  remove 
an  imputation  upon  the  witness.  It  is  like 
to  evidence  of  character  which  only  affects 
*  the  witness." 
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The  view  taken  in  State  v.  Parish,  supra, 
that  when  a  witness  is  impeached  it  is 
competent  to  support  him  by  proving  con- 
sistent statements  at  other  times,  just  as 
a  witness  is  supported  by  proving  his  good 
character,  but  that  such  proof  must  not 
be  considered  as  substantive  evidence  of 
the  truth  of  the  statements,  was  said  in 
Burks  V.  State,  78  Ark.  271,  93  S.  W.  983, 
8  Ann.  Cas.  476,  to  be,  while  not  without 
some  support  in  reason  and  authority,  clear- 
'ly  against  the  weight  of  authority. 

A    further    reason    for    rejecting    offered 

I»roof  of  prior  statements  of  a  witness  simi- 
ar  to  and  agreeing  with  his  testimony  is 
urged  in  cases  where  the  witness  has  been 
proved  to  have  made  contradictory  or  in- 
consistent statements.  Evidence  that  he  has 
told  a  consistent  story  at  times  does  not 
prove  that  he  did  not  make  the  inconsistent 
or  contradictory  statements  attributed  to 
him. 

When  the  credibility  of  a  witness  is  im- 
peached by  the  fact  that  he  has  given  a 
different  account  of  the  transaction  from 
that  to  which  he  swears,  the  circumstance 
that  upon  another  occasion  he  stated  the 
transaction  precisely  as  he  testified  to  it 
does  not  disprove  the  inconsistency.  Nich- 
ols V.  Stewart,  20  Ala.  358. 

The  discredit  from  the  contradictory 
statements  still  remains.  Powers  v.  Gary, 
64  Me.  9. 

The  declarations  out  of  court  of  the  com- 
plaining witness  in  a  bastardy  proceeding 
are  no  proof  that  entirely  different  state- 
ments may  not  have  been  made  at  other 
times,  and  hence  are  no  evidence  of  con- 
stancy in  the  accusation.  Sidelinger  v. 
Buckiin,  64  Me.  371. 

When  a  witness  has  been  discredited  by 
proof  that  he  has  made  statements  at  other 
times  inconsistent  with  his  testimony,  it 
does  not  restore  bis  credit  to  show  that  at 
still  other  times  he  has  made  statements 
consistent  with  his  testimony.  Hewitt  v. 
Corey,  150  Mass.  445,  23  N.  E.  223. 

A  litigant  has  the  right,  for  the  purpose 
of  impeaching  a  witness  for  his  adversary, 
to  prove  that  such  witness  made  out  of 
court  statements  inconsistent  with  his  testi- 
mony. The  issue  tendered  in  such  case  is 
whether  in  fact  the  witness  had  made  such 
inconsistent  statements.  He  either  had  or 
had  not.  The  issue  is  not  met  by  ignoring 
the  proof  that  he  had  made  such  state- 
ments, and  tendering  proof  that  he  had 
made  statements  in  harmony  with  his  testi- 
mony.   Jenkins  v.  Hudson,  40  Hun,  424. 

The  Illinois  supreme  court  put  the  rea- 
sons for  excluding  proof  of  consistent  state- 
ments to  corroborate  an  impeached  witness 
thus:  If  two  statements  are  contradictory, 
they  cannot  both  be  true,  and  the  fact  that 
they  were  made  tends  to  show  that  the  wit- 
ness is  unreliable  on  account  of  an  uncer- 
tain memory  or  want  of  truthfulness.  It 
seems  clear  that  such  evidence  could  not  be 
overcome  or  explained  by  proving  that  the 
witness  at  some  other  time  made  a  state- 
ment consistent  with  his  testimony.  A 
witness  is  discredited  by  the  fact  that  he 
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has  contradicted  himself  and  related  the 
transaction  in  different  ways,  and  to  ad- 
mit evidence  that  at  some  time  he  made  a 
statement  consistent  with  his  testimony 
would  show  only  that  at  different  times 
he  had  been  making  different  statements 
about  the  same  matter.  Chicago  City  R. 
Co.  v.  Matthieson,  212  111.  292,  72  N.  E. 
443. 

When  the  credibility  of  a  witness  has  been 
impeached,  either  by  her  admissions  on 
cross-examination  or  by  proof  that  previous- 
ly to  testifying  she  had  made  statements 
which  were  flatly  contradictory  in  several 
material  respects  to  the  testimony  she  had 
given  on  the  stand,  proof  that  she  made 
other  statements  previously  consistent  with 
the  testimony  she  gave  on  the  trial  is  irrel- 
evant for  the  purpose  of  corroborating  or 
sustaining  her  credit,  because,  said  the 
court  in  Cincinnati  Traction  Co.  v.  Ste- 
phens, 76  Ohio  St.  171,  79  N.  E.  235,  it 
would  not  tend  to  prove  the  truthfulness  of 
the  witness,  nor  the  reliability  of  her  recol- 
lection, nor  that  there  was  no  inconsistency 
between  the  two  statements.  Neither  can 
it  tend  to  rehabilitate  her  damaged  repu- 
tation for  veracity  in  any  degree,  to  show 
that  she  has  repeated  a  hundred  times  the 
later  story  to  which  she  testified  on  the 
trial.  The  contradiction  still  remains,  and 
will  remain  unexplained  notwithstanding 
the  fact  of  repetition. 

Speaking  concerning  the  admissibility  of 
a  witness's  consistent  statements  after  he 
has  been  proved  to  have  made  inconsistent 
ones,  Gibson,  Ch.  J.,  in  the  opinion  of  the 
court  in  Craig  v.  Craig,  6  Rawle,  91,  said: 
As  rebutting,  it  cannot  be  pretended  that 
they  disprove  the  fact  of  contradiction,  or 
that  they  remove  the  imputation  of  incon- 
sistency, for  it  follows  not,  because  the 
witness  had  sometimes  told  the  tale  de- 
livered by  him  at  the  bar,  that  he  had  never 
told  a  different  one.  If  it  be  supposed  that 
they  rebut  the  inference  to  be  drawn  from 
the  fact  of  contradiction  by  decreasing  its 
force,  they  still  leave  the  witness  more  ex- 
posed than  ever  to  the  charge  of  vacillation, 
and  how  he  is  confirmed  by  being  left  in  a 
predicament  so  unfavorable  to  his  veracity 
is  not  easy  to  comprehend. 

The  statements  of  an  accomplice  testify- 
ing for  the  government  in  a  criminal  prose^ 
cution  for  receiving  stolen  goods  with 
guilty  knowledge,  made  by  the  witness  out 
of  court  to  third  persons  concerning  the 
transactions  to  which  he  testified,  have  no 
legitimate  or  logical  tendency  to  establish 
the  corroboration  for  which  they  are  offered. 
Com.  V.  Jenkins,  10  Gray,  485. 

How,  said  Bigelow,  J.,  writing  for  the 
court,  did  it  stand  on  the  evidence  of  the 
accomplice  when  the  government  offered 
statements  objected  to?  He  had  testified  in 
behalf  of  the  government  to  an  account  of 
his  dealings  with  the  defendant  concern- 
ing the  stolen  propertyi  The  counsel  for 
the  defendant  then  called  witnesses  to  show 
that  at  a  previous  time  he  had  given  under 
oath  a  different  account  of  this  same  trans- 
action.    This  evidence  was  offered  not  for 
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the  purpose  of  proving  the  truth  of  such 
previous  statements,  but  to  show  that  he 
was  unworthy  of  belief,  inasmuch  as  he 
had  given  two  inconsistent  accounts  'of  the 
same  transaction,  one  of  which  was  neces- 
sarily untrue.  On  such  evidence  the  infer- 
ence was  fair  and  legitinlate  that  the  testi- 
mony of  the  witness  before  the  jury  was 
not  to  be  relied  upon.  Standing  by  itself 
it  would  be  difficult,  if  not  impossible,  for 
the  jury  to  believe  it,  with  the  fact  before 
them  that  he  had  made  a  statement  before 
the  police  court  which  was  inconsistent 
with  his  present  testimony,  and  contradic- 
tory to  it.  It  did  not  relieve  the  difficulty, 
or  in  any  degree  corroborate  the  last  story 
told  by  the  witness,  to  show  that  previously 
he  had  made  similar  statements  of  the 
transaction.  The  discredit  arising  from  the 
fact  that  he  had  made  contradictory  state- 
ments remained  untouched.  The  contradic- 
tion was  not  disproved  by  such  evidence, 
and  this  was  all  that  the  prior  statements 
were  offered  to  establish. 

IX.  The  rule  in  cases  of  rape. 

In  criminal  trials  for  rape  and  assault 
with  intent  to  ravish,  the  courts  are  unani- 
mous in  holding  that  the  fact  that  immedi- 
ately following  the  commission  of  the 
offense  the  victim  made  a  complaint  of  the 
outrage  upon  her  is  admissible  in  evidence 
to  corroborate  her  testimony  of  the  crime. 
Brazier's  Case,  1  East,  P.  C.  443;  Rex  v. 
Clarke,  2  Starkie,  241;  Keg.  v.  Osborne, 
Car.  A  M.  622;  Griffin  v.  State,  76  Ala.  29; 
Bamett  v.  State,  83  Ala.  40,  3  So.  612; 
Posey  V.  State,  143  Ala.  54,  38  So.  1019; 
State  V.  DeWolf,  8  Conn.  93,  20  Am.  Dec. 
90;  State  v.  Kinney,  44  Conn.  153,  26  Am. 
Rep.  436;  State  v.  Fowler,  13  Idaho,  317, 
89  Pac.  767;  Thompson  v.  State,  38  Ind. 
39;  State  v.  Hatfield,  72  Mo.  518;  State  v. 
Newcomb,  220  Mo.  54,  119  S.  W.  405;  Peo- 
ple V.  McGee,  1  Denio,  19;  Conkey  v.  Peo- 
ple, 5  Park.  Crim.  Rep.  31;  People  v.  Ter- 
williger,  74  Hun,  310,  26  N.  Y.  Supp.  674; 
Baccio  V.  People,  41  N.  Y.  265;  People  v. 
O'Sullivan,  104  N.  Y.  481,  58  Am.  Rep.  530, 
10  N.  E.  880;  State  v.  Laxton,  78  N.  C. 
564;  State  v.  Mitchell,  89  N.  C.  521;  State 
V.  Freeman,  100  N.  C.  429,  5  S.  E.  921; 
State  V.  Werner,  16  N.  D.  83,  112  N.  W. 
60;  Johnson  v.  State,  17  Ohio,  593;  Laugh- 
lin  V.  State,  18  Ohio,  99,  51  Am.  Dec.  444; 
Phillips  V.  State,  9  Humph.  246,  49  Am.  Dec. 
709;  Sentell  v.  State,  34  Tex.  Crim.  Rep. 
260,  30  S.  W.  226;  Reddick  v.  State,  35 
Tex.  Crim.  Rep.  463,  60  Am.  St.  Rep.  56, 
34  S.  W.  274;  Cox  v.  State,  —  Tex.  Crim. 
Rep.  — ,  44  S.  W.  157:  Simpson  v.  State, 
46  Tex.  Crim.  Rep.  551,  81  S.  W.  320; 
Campbell  v.  State,  —  Tex.  Crim.  Rep.  — , 
138  S.  W.  607;  State  v.  Hunter,  18  Wash. 
670,  52  Pac.  247 ;  State  v.  Griffin,  43  Wash. 
591,  86  Pac.  951,  11  Ann.  Cas.  95. 

All  the  authorities  so  agree.  Phillips 
V.  State,  9  Humph.  240,  49  Am.  Dec,  709. 

This  is  the   rule.     Keddick  v.   State,  35 
Tex.  Crim.  Rep.  463,  60  Am.  St.  Rep.  56, 
34  S.  W.  274. 
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It  is  well  settled.  Baccio  v.  People,  41 
N.  Y.  265. 

Nothing  is  better  established.  Conkey  t. 
People,  5  Park.  Crim.  Rep.  31. 

The  dicta  upon  this  point  are  in  harmony 
with  the  decisions.     For  examples: 

In  the  trial  of  an  accusation  of  rape,  and 
perhaps  in  cases  of  some  other  kind,  where 
the  mere  silence  of  a  witness  might  prop- 
erly cast  suspicion  upon  the  facts  testified 
to,  it  is  proper  to  prove  the  statements  the . 
witness  made  consistent  with  the  testimony. 
Nichols  v.  Stewart,  20  Ala.  358. 

There  are  exceptional  cases, — ^a  charge  of 
rape  is  one  of  them, — said  the  court  in 
McKelton  v.  State,  86  Ala.  594,  6  So.  301, 
in  which,  in  certain  circumstances,  testi- 
mony may  be  received  to  sustain  a  witness 
impeached  by  a  proof  of  statement  out  of 
court  contradicting  his  testimony  in  court, 
of  other  statements  made  by  him  in  accord 
with  that  testimony,  but  the  present  ease 
does  not  fall  within  any  exception  to  the 
rule. 

The  case  of  rape  is  an  exception  to  the 
rule  that  evidence  of  a  witness  may  not  be 
corroborated  or  confirmed  by  proof  that 
such  witness  stated  the  facts  testified  to 
on  the  trial  on  some  previous  occasion  when 
not  under  oath.  People  v.  Terwilliger,  74 
Hun,  310,  26  N.  Y.  Supp.  674;  Baccio  v. 
People,  41  N.  Y.  265;  People  v.  O'Sullivan, 
104  N.  Y.  481,  68  Am.  Rep.  530,  10  N.  E. 
880. 

As  in  other  cases,  the  declarations  of  the 
victim  of  a  rape  when  complaining  of  the 
crime  are  competent  only  as  confirmatory 
evidence,  and  are  not  competent  to  prove 
the  commission  of  the  crime.  Johnson  v. 
State,  17  Ohio,  593;  Laughlin  v.  State,  18 
Ohio,  99,  51  Am.  Dec.  444;  Phillips  v.  State, 
9  Humph.  246,  49  Am.  Dec.  709. 

The  courts  hold  quite  generally,  accord- 
ing to  the  opinion  of  the  court  in  State  r. 
Werner,  16  N.  D.  83,  112  N.  W.  60,  the 
propriety  in  cases  of  rape  of  proof  that  the 
prosecutrix  made  complaint  recently  after 
the  commission  of  the  outrage.  The  de- 
cisions usually  put  it  upon  the  ground  that 
such  complaint  is  admissible  in  corrobora- 
tion of  the  testimony  of  the  prosecJutrix 
in  court.  Some  sustain  the  admissibility 
on  the  ground  that  the  complaint  is  a  part 
of  the  res  gesioe,  and  others  admit  the  proof 
on  the  ground  that  a  failure  to  complain 
indicates  that  the  female  consented  to  the 
act.  The  reason  last  stated  did  not  seem 
to  the  court  to  have  much  force,  because  it 
could  never  apply  where  the  prosecutrix  is 
legally  incapable,  from  tender  age  or  other- 
wise, of  giving  consent,  and  any  rule  on  the 
subject  should  apply  universally. 

Where  the  courts  have  divided  in  these 
cases  is  upon  the  question  of  the  admissi- 
bility of  the  whole  story  told  by  the  prose- 
cutrix in  complaining  of  the  outrage. 

It  has  been  held,  on  the  one  hand,  that 
only  the  bare  fact  that  she  made  a  com- 
plaint is  admissible,  and  that  the  details 
of  the  tale  she  told  are  not  competent  evi- 
dence. Posey  V.  State,  143  Ala.  64,  38  So. 
1019;  Baccio  v.  People,  41  N.  Y.  265, 
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The  fact^hat  the  prosecutrix  in  a  trial  for 
assaulting  a  married  woman  with  intent  to 
rape  her  made  immediate  complaint  to  her 
husband,  and  a  description  of  her  state  and 
appearance  at  the  time,  are  evidences  to 
the  truth  of  her  testimony,  but  the  particu- 
lars of  the  complaint  are  not  admissible. 
Rex  V.  Clarke,  2  Starkie,  241. 

In  cases  of  rape,  proof  of  prompt  com- 
plaint by  the  prosecutrix  of  the  outrage, 
when  onered  by  the  state  to  corroborate 
her  story  of  the  crime,  ought  to  be  re- 
stricted to  the  bare  fact  that  she  made  com- 
plaint, and  should  not  include  the  details 
of  the  crime  nor  the  name  of  the  criminal. 
State  ▼.  Hunter,  18  Wash.  670,  52  Pac. 
247;  State  y.  Griffin,  43  Wash.  691,  86 
Pac.  951,  11  Ann.  Cas.  95. 

A  witness  for  the  Crown,  to  whom  the 
prosecutrix  in  a  trial  for  rape  made  com- 

glaint  of  the  offense  while  making  her  way 
ome  immediately  after  it,  may  properly 
answer  whether  or  not  she  named  her 
rayisher,  but  not  whose  name  she  men- 
tioned.   Reg.  V.  Osborne,  Car.  &  M.  622. 

We  think  it  is  the  generally  accepted 
rule,  said  the  court  in  State  y.  Fowler,  13 
Idaho,  317,  89  Pac.  767,  that  the  state,  in  a 
trial  for  the  crime  of  rape,  may  prove  by 
the  prosecutrix  and  the  witnesses  to  whom 
she  made  complaint,  that  she  did  make  the 
complaint,  and  when,  where,  and  to  whom 
it  was  made,  and  her  appearance,  demeanor, 
and  physical  condition  at  the  time  of  mak- 
ing such  complaints,  and  also  the  fact  that 
some  person  was  accused  of  the  commission 
of  the  offense,  but  the  details  of  the  com- 
plaint, and  the  conversations  had,  are  never 
admissible  on  the  part  of  the  state  except 
in  peculiar  circumstances.  It  may  be 
shown  that  the  complaint  was  made,  where 
and  to  whom  it  was  made,  and  that  some 
person  was  accused,  who  must  not  be 
named;  but  the  details  of  what  the  prose- 
cutrix said  cannot  be  proved  on  the  direct 
examination,  unless  the  complaint  is  so 
closely  connected  with  the  time  or  place  of 
the  crime  as  to  fornot  a  part  of  the  res 
gestce.  Detailed  account  as  given  by  the 
prosecutrix  to  a  third  party  can  become 
admissible  on  the  part  of  the  state  in  cases 
only  where  the  defendant  has  attempted  to 
impeach  her,  and  this  is  permissible  on  the 
theory  that  it  constitutes  corroboration  of 
her  testimony. 

In ,  Texas  the  courts  take  the  position 
that  the  prosecutrix  upon  a  trial  for  rape 
or  for  an  assault  with  purpose  to  ravish 
may  not  give  in  evidence  the  details  of  the 
complaint  she  made  of  the  outrage,  nor 
the  name  of  her  assailant,  unless  the  de- 
fendant has  proved  or  attempted  to  prove 
that  she  charged  another  than  him  witn  the 
crime,  or  confessed  an  inability  to  identify 
the  criminal.  Reddick  v.  State,  35  Tex. 
Crim.  Rep.  463,  60  Am.  St.  Rep.  56,  34 
S.  W.  274. 

The  circumstance  that  the  prosecutrix  in 
a  trial  for  rape  upon  a  child  under  the  age 
of  consent,  at  first  and  for  several  weeks, 
accused  another  man  than  the  defendant 
of  the  crime,  and  was  then  persuaded  or 
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in  some  way  influenced  to  withdraw  that 
charge  and  accuse  the  prisoner,  does  not 
render  admissible  the  details  of  the  latest 
story  she  told  in  accusing  the  defendant, 
and  it  is  prejudicial  error  to  receive  them 
in  evidence  over  his  objection.  State  v. 
Newcomb,  220  Mo.  54,  119  S.  W.  405. 

In  an  English  case  decided  in  1779,  the 
court,  on  the  trial  of  a  soldier  for  assault- 
ing a  child  five  years  old  with  intent  to 
ravish,  received  a  statement  of  the  young 
victim's  mother  of  the  child's  immediate 
complaint  and  subsequent  identification  of 
the  prisoner;  but  the  judges  were  of  the 
opinion  that  the  testimony  of  the  child  her- 
self, notwithstanding  her  extreme  youth, 
should  have  been  taken  after  a  preliminary 
inquiry  respecting  her  mental  capacity. 
Brazier's  Case,  1  East,  P.  C.  443.  The 
reporter  of  this  case,  in  concluding  his  re- 
port, observed  that  it  did  not  appear  to 
have  been  denied  that  the  fact  that  the 
child  made  complaint  recently  following  the 
assault  was  confirmatory  evidence. 

There  are,  on  the  other  side,  many  cases 
holding  admissible,  for  the  purpose  of  cor- 
roborating the  prosecutrix  in  a  trial  for 
rape,  the  details  of  her  complaining  story. 
Thus,  it  has  been  declared  explicitly  that 
the  evidence  is  not  limited  to  the  mere  fact 
of  her  having  made  such  a  statement,  but 
may  extend  to  the  particulars  of  it.  State 
V.  Kinney,  44  Conn.  153,  26  Am.  Rep.  436. 

When,  upon  the  trial  of  an  indictment 
for  rape  or  for  an  assault  with  intent  to 
ravish,  the  state  has  proved  that  the 
victim  of  the  crime  promptly  made  com- 
plaint of  the  outrage  upon  her  person,  and 
the  prisoner  has  attacked  the  credibility 
of  the  prosecutrix  by  evidence  that  she 
made  statements  inconsistent  with  her 
testimony  on  the  trial,  the  state  may  cor- 
roborate and  support  her  by  proof  that  she 
narrated  out  of  court  the  facts  as  she 
testified  to  them  on  the  trial.  Thompson 
y.  State,  38  Ind.  39. 

In  Texas  the  particulars  of  the  story  the 
victim  of  rape  told  in  making  her  com- 
plaint are  admissible  when  an  effort  has 
been  made  by  the  accused  to  impeach  her 
by  proving  she  made  contradictory  state- 
ments. Sentell  v.  State,  34  Tex.  Crim.  Rep. 
260,  30  S.  W.  226. 

When,  on  a  trial  for  rape,  the  accused 
attacks  the  prosecuting  witness  by  proof  of 
her  contradictory  statements,  it  is  compe- 
tent for  the  state  to  support  her  by  testi- 
mony of  the  witness  to  whom  she  complained 
the  morning  after  the  outrage,  of  her  con- 
sistent statements.  Simpson  v.  State,  46 
Tex.  Crim.  Rep.  551,  81  S.  W.  820.  Al- 
though in  that  case  the  conviction  was  re- 
versed for  other  reasons. 

In  a  trial  for  an  assault  with  intent  to 
ravish,  no  error  is  committed  in  receiv- 
ing in  evidence  a  conversation  taking  place 
a  few  days  after  the  offense  between  the 
prosecutrix  and  another  witness,  in  which 
the  former  gave  the  same  account  of  the 
crime  as  she  did  in  testifying  on  the  trial, 
where  before  its  admission  the  accused  had 
sought  to  impeach  the  prosecutrix  in  re- 
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spect  of  the  same  matter,  by  the  testimony 
of  a  COD  trad  icting  witness.  Campbell  v. 
State,  —  Tex.  Crim.  Rep.  — ,  138  S.  W.  607. 

In  Bozeman  v.  State,  34  Tex.  Crim.  Rep. 
503,  31  S.  W.  389,  the  defendant  had  been 
convicted  of  an  attempt  to  rape  his  own 
sister,  a  child  eight  years  old,  and  the 
court  found  the  evidence  utterly  insuffi- 
cient to  sustain  the  charge.  The  state  had 
refused  to  call  the  child  as  a  witness,  so 
the  defendant  callod  her,  and  her  testimony 
fully  exonerated  him,  whereupon  the  state 
offered  proof  of  some  statements  made  by 
her  to  a  constable,  tending  in  some  slight 
degree  to  support  the  theory  of  the  crime, 
and,  in  rebuttal  the  prisoner  offered,  but 
was  refused  permission,  to  put  in  the  child's 
testimony  before  the  magistrate  on  his  pre- 
liminary examination,  consistent  with  her 
story  as  a  witness  on  the  trial,  and  the 
court  held  it  to  have  been  erroneously  ex- 
cluded. 

In  North  Carolina  this  evidence  is  also 
held  competent. 

Testimony  of  what  the  prosecutrix,  upon 
the  trial  of  an  indictment  for  an  assault 
with  intent  to  ravish,  told  a  witness  into 
whose  house  she  sought  refuge  immediate- 
ly after  the  assault  upon  her,  in  regard  to 
that  assault,  is  admissible  in  corroboration 
of  her  testimony.  State  v.  Mitchell,  89 
N.  C.  621. 

It  is  not  error,  but  entirely  proper,  upon 
the  trial  of  an  indictment  for  rape,  to  al- 
low the  mother  of  the  victim  of  the  crime 
to  testify  to  the  account  of  the  outrage  de- 
tailed to  her  by  her  daughter  on  the  day 
following  the  offense,  for  the  purpose  of 
sustaining  the  credit  of  the  prosecutrix  and 
corroborating  her  testimony,  after  an  at- 
tempt by  the  accused  to  impeach  her  by 
proof  that,  upon  the  preliminary  examina- 
tion before  the  committing  magistrate,  her 
testimony  was  inconsistent  and  contradic- 
tory in  some  respects  of  her  testimony  on 
the  trial.    State  v.  Laxton,  78  N.  C.  564. 

The  rule  in  cases  of  rape,  that  the  fact 
that  the  prosecutrix  made  prompt  com- 
plaint of  the  outrage  upon  her  is  properly 
received  in  evidence  to  corroborate  her 
testimony,  was  conceded  in  State  v.  Free- 
man, 100  N.  C.  429.  5  S.  E.  921,  but  it 
was  contended  that  the  details  of  such  com- 
plaint, and  the  statements  made  in  making 
it,  were  not  competent  unless  to  support 
the  credit  of  the  witness  after  she  had  been 
impeached.  Such,  said  the  court  in  dealing 
with  this  contention,  seems  to  be  the  law  as 
laid  down  in  the  decisions  of  the  courts, 
as  recognized  and  approved  by  writers  on 
the  subject.  The  rule  which  thus  shuts  out 
the  words  in  which  the  complaint  was 
made,  and  early  arrests  the  testimony  so 
that  it  cannot  be  seen  what  kind  of  com- 
plaint was  made  and  its  import  as  corrob- 
orating the  charge,  seems,  notwithstand- 
ing its  general  acceptance,  not  to  coitimend 
itself,  for  sufficient  and  satisfactory  rea- 
sons, to  the  jujdicial  mind.  And  then,  after 
referring  to  a  number  of  authorities  in 
which  the  rule  was  criticized,  the  court 
continued:  This  is  in  consonance  with  the 
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adjudications  in  this  state,  which,  when- 
ever the  witness  is  impeached,  a  Ad  in  what- 
ever manner,  even  if  it  be  done  in  the  cross- 
examination,  permit  his  credit  to  be  sus- 
tained by  proof  of  declarations  made  to 
others  similar  to  the  testimony  given  in 
and  assailed.  And  these  may  be  proved  by 
the  witness  who  made  them.  As  any  mode 
of  assailing  the  truthfulness  of  a  witness 
warrants  a  resort  to  the  necessary  means  of 
repairing  the  injury  to  his  credit,  and  rein- 
stating it  before  those  who  are  to  pass  upon 
its  weight,  so  a  witness  may  be  surrounded 
by  circumstances  tending  to  impair  his  cred- 
it, such  as  a  conspirator  testifying  against 
his  associates  in  crime,  who  comes  before  the 
jury  under  a  cloud  which  would  seem  tu 
admit  of  its  dispersion  by  evidence  in  sup- 
port of  his  credit,  and  if  the  rule  would  be 
thus  extended,  it  would  be  difficult  to  put 
the  prosecutrix  testifying  to  an  outrage 
upon  her  person,  to  which  most  commonly 
she  is  the  sole  witness,  outside  the  sphere 
of  its  operation. 

In  an  early  case  in  Tennessee  it  was 
said  by  the  court:  According  to  some  au- 
thorities, the  details,  circumstances,  or  par- 
ticulars of  the  complaint  made  by  the  victim 
of  a  rape  soon  after  the  outrage  should 
not  be  received  in  evidence  upon  a  trial 
for  rape;  but  others  hold  the  evidence  ad- 
missible, and  we  think  the  latter  is  the 
correct  rule,  both  upon  principle  and  the 
weight  of  authority,  and  that  upon  a  care- 
ful examination  it  will  perhaps  be  found 
that  the  conflict  of  authority  is  apparent 
rather  than  real.  Phillips  v.  State,  9 
Humph.  246,  49  Am.  Dec.  709. 

If,  in  any  such  case,  a  defendant  should 
bring  out  testimony  to  the  effect  that  in 
making  complaint  of  the  outrage  the  prose- 
cutrix made  remarks  inconsistent  with 
her  testimony  on  the  stand,  he  would,  of 
course,  open  a  door  to  let  in  proof  of  what 
she  really  did  say,  and  all  that  she  said 
on  that  occasion. 

Thus,  in  Griffin  y.  State,  76  Ala.  29,  the 
prosecutrix,  in  her  direct  testimony,  had 
identified  the  prisoner  as  her  assailant, 
and  upon  cross-examination  it  was  shown 
that,  in  making  complaint  to  three  persons, 
she  had  said  in  substance  that  she  did  not 
know  and  would  not  be  able  to  identify  the 
guilty  man.  Thereupon  the  state  called 
one  of  those  persons  to  testify,  over  the 
prisoner's  objection,  to  just  what  prose- 
cutrix had  said  upon  the  occasion  •men- 
tioned, and  it  amounted  to  no  more  than 
the  expression  of  a  doubt  of  her  ability  to 
identify  her  ravisher.  "Some  authorities," 
said  the  court,  in  dealing  with  this  question, 
''hold  that  when  the  defendant  inquires 
into  the  particulars  and  impeaches  the 
prosecutrix,  she  may  be  sustained  by  evi- 
dence that  she  has  stated  the  facts  to  other 
persons  as  she  testified  at  the  trial,  but  it 
is  not  necessary  for  us  to  express  any  opin- 
ion on  the  competency  of  such  evidence. 
It  will  not  be  disputed  that  in  such  case 
it  is  competent  for  the  prosecution  to  in- 
troduce persons  other  than  the  impeach- 
ing witnesses,  who  were  present  and  heard 
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the  same  conversation,  for  the  purpose  of 
supporting  the  prosecutrix." 

And  again:  When  the  prosecutrix  in  a 
trial  for  rape,  after  telling  the  story  of  the 
crime  in  her  testimony  in  chief,  and  of  her 
complaining  to  a  man  she  overtook  within 
ten  minutes  after  the  outrage,  and  describ- 
ing to  him  her  assailant,  denied  on  cross- 
examination  that  she  told  certain  persons 
the  accused  had  not  succeeded  in  getting 
her  clothes  up  above  her  knees,  and  also 
that  another  man  was  her  assailant,  the 
state,  after  she  has  been  contradicted  in 
both  points  by  defendant's  witnesses,  has  a 
right  to  corroborate  her  by  the  testimony 
of  the  man  to  wliom  she  complained,  to  all 
she  said  to  him  when  complaining.  Bar- 
nett  V.  State,  83  Ala.  40,  3  So.  612. 

I  am  aware,  said  Daggett,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  State  v. 
De  Wolf,  8  Conn.  93,  20  Am.  Dec.  90 
(which  was  a  prosecution  for  the  crime  of 
rape),  that  whether  testimony  can  be  re- 
ceived confirmatory  of  what  a  witness  has 
previously  said,  before  an  impeachment, 
either  general  or  particular,  is  a  question 
about  which  different  opinions  have  been 
entertained.  It  is  believed  that  the  de- 
cisions on  the  circuit  do  not  perfectly  har- 
monize on  this  subject,  and  it*  may  be 
proper  hereafter  to  settle  it  definitely,  but 
as  there  is  not  a  coincidence  of  opinion  on 
thia  point,  and  as  a  majority  of  the  court 
concurs  in  the  opinion  that  the  testimony 
was  properly  admitted  in  this  case,  a  dis- 
cussion and  decision  of  the  general  ques- 
tion is  waived.  It  was  properly  admitted 
in  this  case,  because,  on  an  indictment  for 
rape  or  an  attempt  to  commit  rape,  such 
evidence  is  received  to  show  constancy  in 
the  declarations  of  the  witness.  If  a  female 
witness  testifies  that  such  an  outrage  has 
been  committed  on  her  person,  an  inqi^iry 
is  at  once  suggested  why  it  was  not  com- 
municated to  her  female  friends.  To  satisfy 
such  inquiry,  it  is  reasonable  that  she 
should  be  heard  in  her  declaration  that  she 
did  so  communicate  it,  and  that  testimony 
should  be  received  to  confirm  her  story. 

Whether  or  not  proof  of  the  particulars 
of  the  complaint  made  of  the  outrage  on 
her  person  by  the  prosecuting  witness  in  a 
trial  for  rape  is  ordinarily  admissible,  the 
court  in  State  v.  Werner,  16  N.  D.  83,  112, 
N.  W.  60,  found  it  unnecessary  to  decide, 
because  it  considered  that  it  was  well 
settled  by  the  adjudications  that  after  the 
particular  testimony  of  the  prosecutrix  has 
been  attacked,  or  her  credibility  questioned, 
by  the  defense,  the  state  may  prove  the 
particulars  of  such  statement,  either  by  her 
or  by  the  person  to  whom  such  statement 
was  made,  and  when  the  defense  elicits  on 
cross-examination  a  portion  of  such  par- 
ticulars, it  is  competent  for  the  state  there- 
after to  prove  the  whole  thereof;  also  that 
a  cross-examination  aimed  at  the  impeach- 
ment of  the  prosecutrix  as  to  such  state- 
ment entitles  the  state  to  show  all  the  par- 
ticulars, and,  continued  the  court,  follow- 
ing the  rule  thus  announced,  which  we  be- 
lieve to  be  sound,  we  are  of  the  opinion 
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that  it  was  not  error  for  the  trial  court, 
under  the  facts  disclosed  by  the  record  in 
this  cas<»,  to  permit  testimony  as  to  the 
particulars  of  the  complaint,  the  defense 
having,  on  cross-examination  of  the  prose- 
cutrix, brought  out  a  portion  thereof,  and 
sought  by  such  cross-examination  to  elicit 
facts  tending  to  discredit  and  impeach  her 
testimony  in  reference  to  the  same. 

X.  The  exceptions  to  the  modern  rule 
of  inadmissibility, 

a.  In  general. 

Although  it  is  undoubtedly  the  general 
rule  that  when  a  witness  has  been  proved 
to  have  made  contradictory  statements,  his 
evidence  cannot  be  supported  by  proving 
that  at  other  times  he  had  made  statements 
in  harmony  with  his  testimony,  it  is  con- 
ceded that  there  are  well-settled  exceptions 
to  it.  Re  Hesdra,  119  N.  Y.  616,  23  N.  E. 
655. 

In  the  United  States  the  courts  have 
grafted  upon  the  rule  that  testimony  that 
on  former  occasions  a  witness  made  state- 
ments consistent  with  those  made  by  him 
on  the  witness  stand  is  inadmissible  when 
evidence  that  he  has  made  contradictory 
statements  has  been  offered  to  impeach  his 
credit,  certain  exceptions  which  have  be- 
come so  well  established  as  now  to  consti- 
tute themselves  an  independent  rule.  Le- 
gere  v.  State,  111  Tenn.  368,  102  Am.  St. 
Rep.  781,  77  S.  W.  1059. 

ibut  the  exceptions  are  declared  to  be  very 
few  in  number  (Dechert  v.  Municipal  Elec- 
tric Light  Co.  39  App.  Div.  490,  57  N.  Y. 
Supp.  225;  Ewing  v.  Keith,  16  Utah,  312, 
52  Pac.  4),  and  to  rest  upon  exceptional 
circumstances    (Ewing  v.  Keith,  supra). 

The  rule  recognized  and  applied  in  cer- 
tain cases,  which  permits  the  reception  of 
testimony  of  statements  made  out  of  court 
consistent  with  testimony  of  a  witness  im- 
peached, is  an  exception  to  the  general 
principle,  which  excludes  all  mere  hearsay 
evidence,  because  ew  parte  and  without  the 
sanction  of  an  oath.  Maitland  v.  Citizens' 
Nat.  Bank,  40  Md.  540,  17  Am.  Rep.  620. 

When  a  witness  has  testified  in  one 
way  on  the  trial  of  an  action,  and  proof  has 
been  given  that  on  another  time  he  gave 
a  different  version  of  the  same  subject- 
matter,  and  that  proof  appears  on  the  rec- 
ord, it  is  sometimes  and  in  some  circum- 
stances competent  to  show  that  at  some 
other  time  he  has  made  statements  on  the 
same  matter  consistent  with  his  present 
testimony.  Crooks  v.  Bunn,  136  Pa.  368, 
20  Atl.  529. 

In  each  case  the  question  is  whether  the 
circumstances  arc  such  as  to  make  the 
evidence  admissible,  of  statements  made  by 
a  witness  out  of  court,  in  corroboration  of 
his  testimony  in  court,  according  to  the 
court  in  United  States  v.  Neverson,  1 
Mackey,  152. 

In  the  case  of  Clever  v.  Hilberry,  116  Pa. 
431.  9  Atl.  647,  said  the  court  afterwards 
in    dealing    with    the    same    question    in 
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Thomai  r.  Miller,  165  Pa.  216,  30  Atl. 
928,  we  reviewed  fullv  the  subject  of  the 
admisBibility  of  such  declarations,  and 
held  them  to  be  incompetent  in  the  circum- 
stances of  that  case.  We  can  see  no  ma- 
terial difference  between  the  conditions 
which  affected  the  decision  in  that  case  and 
the  conditions  which  affect  the  same  ques- 
tion in  this.  It  is  the  giving  in  evidence 
of  the  plaintiff's  own  declarations  in  her 
own  favor  that  is  proposed.  We  there 
pointed  out  the  very  narrow  and  excep- 
tional circumstances  in  which  this  kind  of 
testimony  is  admitted,  and  we  say  here,  as 
we  did  there,  that  these  exceptional  cir- 
cumstances are  all  wanting. 

The  admitted  exceptions  to  the  rule  ought 
always,  in  the  opinion  of  the  court  in  Com. 
V.  Tucker,  189  Mass.  467,  7  L.R.A.(N.S.) 
1056,  76  N.  E.  127,  to  be  construed  with 
some  strictness,  so  as  not  to  nullify  the 
rule  itself,  for,  while  in  a  certain  sense  it 
is  always  true  that  a  prior  statement  of 
the  witness  inconsistent  with  his  testimony 
on  the  trial  tends,  or  may  tend,  to  show 
the  testimony  to  have  been  recently  fabri- 
cated, the  testimony  is  certainly  a  recent 
statement,  and  may  have  been  recently  con- 
cocted, but  if  the  exception  to  the  rule  is 
to  be  broad  enough  to  permit  in  every  case 
the  introduction  of  previous  statements  to 
prop  up  the  credibility  of  the  witness,  the 
exception  would  very  soon  abolish  the  gen- 
eral rule. 

h.  Imputatiana  against  veraeiiff. 

1,  Charges  of  recent  fabrication  of 
testimony. 

The  principal  exception  to  the  general 
rule  of  evidence  that  the  statement  of  a 
witness  out  of  court  are  inadmissible  is 
the  one  mentioned  by  Mr.  Justice  Story, 
that  where  the  testimony  of  the  witness  is 
assailed  as  a  fabrication  of  recent  date,  or 
a  complaint  recently  made,  in  order  to  repel 
such  imputation,  proof  of  the  antecedent 
declarations  of  the  witness  consistent  with 
his  testimony  may  be  received.  Ellicott  v. 
Pearl,  10  Pet.  412,  9  L.  ed.  475. 

It  may  be  shown  in  answer  to  evidence 
tending  to  make  it  appear  that  the  testi- 
mony of  a  witness  was  a  fabrication  of  re- 
cent date,  that  he  gave  the  same  account 
of  the  transactions  to  which  he  testified  at 
a  time  when  the  ultimate  effect  and  opera- 
tion of  his  statements  could  not  have  been 
foreseen.  People  v.  Doyell,  48  Cal.  85; 
People  V.  Rodley,  131  Cal.  240,  63  Pac. 
351;  McCord  v.  State,  83  Ga.  621,  10  S. 
E.  437,  8  Am.  Crim.  Kep.  636;  Gates  v. 
People,  14  111.  433;  Stolp  v.  Blair,  68  111. 
641;  Waller  v.  People,  209  111.  284,  70  N. 
E.  681;  Chicago  City  R.  Co.  v.  Matthieson, 
212  111.  292,  72  N.  E.  443;  Browning  v. 
Jones.  52  III.  App.  697;  State  v.  Cruise, 
19  Iowa,  312;  State  v.  Petty,  21  Kan.  54; 
National  Cereal  Co.  v.  Alexander,  75  Kan. 
537,  89  Pac.  923 ;  State  v.  Dudoussat,  47  La. 
Ann.  977,  17  So.  685;  State  v.  Fontenot, 
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48  La.  Ann.  288,  19  So.  113;  State  t.  Gar- 
ter, 51  La.  Ann.  442,  25  So.  385;  Balti- 
more City  Pass.  R.  Co.  v.  Knee,  83  Md.  77, 
34  Atl.  252:  Griffin  v.  Boston,  188  Mass. 
475,  74  N.  E.  687;  HHpp  v.  Silverman,  25 
Mont.  296,  64  Pac.  884;  French  v.  Merrill, 
6  N.  H.  465;  Hawley  v.  Hawley,  48  App. 
Div.  301,  62  N.  Y.  Supp.  671;  Baber  v. 
Broadway  &  7th  Ave.  R.  Co.  9  Misc.  20, 
29  N.  Y.  Supp.  40;  People  v.  Finnegan,  1 
Park.  Crim.  Rep.  147;  Uriggers  v.  United 
States,  21  Okla.  60,  129  Am.  St.  Rep.  823, 
95  Pac.  612,  17  Ann.  Cas.  66;  Craig  v. 
Craig,  6  Rawle,  91 ;  Good  v.  Good,  7  Watts, 
195;  Berlin  v.  Kern,  6  North.  Co.  Rep.  299; 
Quigley  v.  Swank,  11  Pa.  Super.  Ct.  602; 
White  V.  Black,  14  Pa.  Super.  Ct.  459; 
Com.  V.  Brown,  23  Pa.  Super.  Ct.  470; 
CoDL  V.  Miller,  31  Pa.  Super.  Ct.  317; 
Hayes  v.  Cheatham,  6  Lea,  1;  Glass  v. 
Bennett,  89  Tenn.  478,  14  S.  W.  1085; 
Legere  v.  State,  111  Tenn.  368,  102  Am.  St. 
Rep.  781,  77  S.  W.  1059;  Lewy  v.  Fischl, 
65  Tex.  311;  Stanford  v.  State,  34  Tex. 
Crim.  Rep.  89,  29  S.  W.  271;  Ma  Riojas 
V.  State,  36  Tex.  Crim.  Rep.  182,  36  S.  W. 
268;  Jones  v.  State,  38  Tex.  Crim.  Rep.  87, 
70  Am.  St.  Rep.  719,  40  S.  W.  807,  on  re- 
hearing, 38  Tex.  Crim.  Rep.  115,  70  Am. 
St.  Rep.  730,  41  S.  W.  638;  Keith  v.  State, 
—  Tex.  Crim.  Rep.  — -,  44  S.  W.  849; 
Scott  V.  State,  —  Tex.  Crim.  Rep.  — ,  47 
S.  W.  531;  Ballow  v.  State,  42  Tex.  Crim. 
Rep.  263,  58  S.  W.  1023;  Glover  v.  Coit, 
36  Tex.  Civ.  App.  104,  81  S.  W.  136. 

It  is  only  in  certain  peculiar  cases, 
wherein  a  witness  has  been  charged  with 
improper  motives  of  interest,  or  improper 
influences,  or  with  recent  fabrication,  that 
the  law  allows  hearsay  statements  to  be 
introduced  for  the  purpose  of  showing  that 
the  same  and  consistent  statements  had 
been  made  at  a  time  prior  to  the  alleged 
fabrication,  or  prior  to  the  time  the  motive 
of  interest  existed.  Clark  v.  Dalziel,  3  Cal. 
App.  121,  84  Pac.  429. 

If  the  inference  from  the  testimony  of  a 
contradictory  statement  made  by  the  wit- 
ness would  stamp  his  testimony  on  the 
trial  as  having  been  ^iven  under  a  motive 
prompting  him  to  falsify,  or  as  a  recent  in- 
vention, then  evidence  of  similar  statements 
before  the  motive  had  any  existence,  or 
evidence  showing  that  the  testimony  was 
not  a  recent  fabrication,  is  admissible,  but 
not  otherwise.  Chicago  City  R.  Co.  v. 
Matthieson,  212  III.  292,  72  N.  E.  443. 

The  decisions,  said  the  court  in  that  case, 
as  to  what  circumstances  will  justify  the 
admission  of  evidence  of  prior  statements 
consistent  with  the  testimony  of  a  witness, 
are  not  harmonious,  although  the  difference 
seems  to  be  more  frequently  in  the  language 
of  the  court  than  in  the  application  of  the 
rule. 

Where  it  is  important  to  know  whether 
a  statement  made  by  a  witneps  on  the  trial 
of  a  cause  is  of  recent  fabrication,  it  is 
sometimes  competent  to  show  that  upon 
some  former  occasion,  when  there  was  no 
reason  to  suspect  his  motive,  he  stated  the 
matter  in  the  same  way  as  upon  the  trial. 
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Clever  y.  Hilberry,  116  Pa.  434,  9  Atl.  647 ; 
Shannon  ▼.  Gastner,  21  Pa.  Super.  Ct.  294. 

It  was  added  in  the  former  case,  that  the 
admission  in  evidence  of  statements  out  of 
court  of  a  witness,  consistent  with  his 
testimony,  is  competent  only  upon  the  ex- 
ceptional and  narrow  ground  that  they  tend 
to  show  that  the  testimony  was  not  a  recent 
fabrication. 

And  in  the  latter  case  the  court  said: 
We  are  relieved  in  this  case  from  the  ne- 
cessity of  discussing  the  question  whether 
this  rule  applies,  for  the  counsel  frankly 
concedes  that  he  makes  no  such  claim.  If 
the  rule  does  not  apply»  and  we  agree  with 
counsel  on  both  sides  that  it  does  not,  it 
was  error  to  admit  these  statements. 

The  exception  to  the  general  rule  that 
unsworn  statements  made  out  of  court  may 
not  be  received  to  confirm  the  testimony  of 
a  witness  iseems  to  rest  upon  the  theory 
that,  the  witness  having  been  impeached 
by  evidence  showing  that  he  has  testitied 
under  corrupt  motives,  or  has  fabricated 
his  testimony  to  meet  the  exigencies  of  the 
case,  the  fact  that  he  uttered  the  same 
statements  shortly  after  the  transaction, 
and  before  the  motives  to  fabricate  existed, 
tends  to  support  not  only  his  integrity,  but 
.  also  the  accuracy  of  his  recollection.  Bal- 
timore City  Pass.  R.  Co.  y.  Knee,  83  Md. 
77,  34  Atl.  262. 

The  rule  is  that  when  an  attempt  is 
made  to  show  that  the  statement  of  a  wit- 
ness on  oath  is  a  recent  fabrication,  evi- 
dence of  his  having  given  the  same  account 
of  the  matter  at  a  time  when  no  motive  ex- 
isted to  misrepresent  the  facts  ought  to  be 
received,  because  it  naturally  tends  to  in- 
spire confidence  in  the  sworn  statement. 
Hayes  v.  Cheatham,  6  Lea,  1;  Glass  v. 
Bennett,  89  Tenn.  478,  14  S.  W.  1085. 

Although  it  was  said  in  the  leading  case 
of  Robb  V.  Hackley,  23  Wend.  60,  that,  in 
contradiction  of  evidence  tending  to  show 
that  the  account  of  the  transaction  given 
by  a  witness  was  a  fabrication  of  a  late 
date,  it  may  be  shown  that  the  same  ac- 
count was  given  by  him  before  its  ultimate 
effect  and  operation  arising  from  a  change 
in  circumstances  could  have  been  foreseen, 
yet,  where  the  contradiction  simply  goes  to 
the  credit  to  be  given  to  the  recollection 
of  the  witness,  the  fact  that  he  had  previ- 
ously stated  the  transaction  in  the  same 
way  as  he  had  upon  the  trial  is  not  com- 
petent by  way  01  corroboration.  Dechert 
▼.  Municipal  Electric  Light  Co.  39  App. 
Diy.  490,  57  N.  Y.  Supp.  225. 

The  court  in  Morton  v.  State,  —  Tex. 
Grim.  Rep.  — ,  71  S.  W.  281,  reasoning  to 
sustain  its  conclusion  that  the  admission 
of  previous  testimony  consistent  with  pres- 
ent testimony,  to  support  a  witness,  was 
error  where  the  attack  on  him  had  not  gone 
beyond  a  cross-examination,  and  which  he 
had  repelled,  said:  When  a  witness  is 
charged  with  fabricating  testimony,  he  may 
be  sustained.  The  rule  upon  this  proposi- 
tion is  very  clear,  but  the  fabrication  must 
be  shown,  or  there  must  be  an  attempt  to 
show  it.  Even  if  the  appellant  had  under- 
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taken  to  show  thai  the  wttnefts  had  either 
fabricated  or  changed  his  testimony,  there 
must  not  only  be  laid  a  proper  predicate 
for  that  purpose,  but  there  must  be  at  least 
an  attempt  to  show  wherein  the  testimony 
was  fabricated  or  changed. 

The  rule  that  when  a  charge  is  made 
that  the  testimony  of  a  witness  is  a  recent 
fabrication  due  to  some  relation  to  the 
party  or  the  cause,  or  to  a  motive  of  per- 
sonal interest,  the  witness  may  be  support- 
ed by  proof  that  he  made  a  similar  state- 
ment before  the  relation  or  motive  existed, 
has  been  frequently  recognized,  but  in  no 
case,  in  so  far  as  we  have  been  able  to  dis- 
cover, said  the  court  in  Legere  v.  State, 
111  Tenn.  368,  102  Am.  St.  Rep.  781,  77  S. 
W.  1059,  has  the  corroborative  testimony 
been  admitted  where  it  was  clear  that  the 
statement  so  relied  upon  was  made  at  a 
time  when  it  was  to  the  interest  of  the  wit- 
ness to  make  a  false  statement,  and  his 
probable  motive  was  to  use  it  in  fortifying 
himself  when  attacked  or  impeached. 

It  was  said  by  way  of  argument,  in 
Stephenson  v.  Jackson,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  1196,  that  when  an  effort  is 
made  to  show  that  the  testimony  of  a  wit- 
ness is  a  fabrication  and  an  afterthought, 
instead  of  being  a  narrative  of  facts  as 
they  occurred,  it  is  permissible  to  show  in 
support  of  the  witness's  testimony,  that  he 
has  at  other  times  made  statements  similar 
to  those  to  which  he  testifies;  but,  it  was 
added,  such  is  not  the  case  here. 

Although,  doubtless,  there  are  cases,  said 
the  court  in  McCord  v.  State,  83  Ga.  621, 
10  S.  E.  437,  8  Am.  Grim.  Rep.  636,  in 
which  the  doctrine  has  been  applied  as 
well  as  recognized,  we  have  not  felt  called 
upon  to  make  an  exhaustive  search  for  such 
cases,  as  we  consider  its  inherent  sound- 
ness, together  with  its  recognition  by  stand- 
ard text  writers,  as  sufficient. 

This  doctrine  has  been  applied  in  both 
criminal  and  civil  cases. 

For  examples:  It  has  been  held  in  trials 
for  homicide,  as 

(a)  Where  a  boy  testifying  for  the  com- 
monwealth, and  identifying  a  quilt  found 
wrapping  the  body  of  the  victim,  who  was 
charged  with  having  testified  as  he  did  un- 
der the  influence  of  a  policeman,  was  al- 
lowed-corroboration  by  proof  that  he  made 
the  same  statement  before  he  met  the  police- 
man. Com.  v.  Marshall,  211  Mass.  86,  97 
N.  E.  632. 

(b)  Where  the  victim  had  died  from  a 
gun  shot  fired  by  the  prisoner  by  one  of 
the  witnesses  for  the  people,  and  the  de- 
fense asserted  that  such  witness  had  at- 
tacked the  prisoner  by  hitting  him  with  a 
missile,  whereupon  the  fatal  shot  was  fired 
in  self  defense,  and  the  witness  retorted 
by  testifying  that  the  prisoner  kicked  him 
before  he  threw  the  missile,  it  being  held 
proper  to  show,  in  corroboration  of  the  testi- 
mony, that  the  story  of  the  kicking  was  not 
a  recent  fabrication  because  it  had  been 
told  in  conversation  had  immediately  fol- 
lowing the  death  of  the  victim.  Waller  v. 
People,  209  III.  284,  70  N.  E.  681. 
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Where,  upon  a  trial  for  homicide  alleged 
by  the  prisoner  to  have  been  provoked  by  in- 
decent proposals  and  insulting  conduct  of 
the  deceased  to  the  defendant's  wife,  the 
wife  testified  that  she  had  related  to  her 
husband  the  acts  and  sayings  of  the  de- 
ceased, and  the  state  implied  that  her  testi- 
mony in  this  respect  was  false,  and  a  fab- 
rication to  protect  her  husband  from  the 
consequences  of  his  crime,  it  is  error  to  ex- 
clude testimony  that  the  defendant  soon 
after  hearing  his  wife's  tale  repeated  it  to 
his  sister-in-law.  Messer  v.  State,  43  Tex. 
Crim.  Rep.  97,  63  S.  W.  643. 

A  defendant  on  trial  for  murder,  who 
has  attacked  a  witness  for  the  state  by  at- 
tempting to  prove  that  his  testimony  was 
recently  fabricated,  has  no  ground  to  com- 
plain that  the  state  was  permitted  to  cor- 
roborate its  witness  by  proving  that  on  the 
night  of  the  homicide  he  gave  a  similar 
version  of  the  facts.  English  v.  State,  34 
Tex.  Crim.  Rep.  190,  30  S.  W.  233. 

The  same  doctrine  has  been  applied  in 
other  criminal  cases.  Thus,  if,  upon  the 
trial  of  an  indictment  for  procuring  a  crimi- 
nal abortion,  the  credibilitv  of  the  woman 
upon  whose  person  the  crime  was  alleged  to 
have  been  perpetrated,  as  a  witness  for  the 
prosecution,  is  attacked  upon  cross-exami- 
nation in  an  effort  to  show  a  scheme  to  fas- 
ten the  crime  upon  the  prisoner,  her  testi- 
mony may  be  sustained  by  proof  from  a 
physician  who  examined  her  professionally 
shortly  after  her  miscarriage,  that,  in  con- 
sequence of  what  he  learned  by  such  exam- 
ination and  the  confidential  communications 
made  by  her  to  him  at  the  same  time,  he 
reported  the  case  to  the  public  authorities 
for  investigation  and  prosecution.  Lohman 
V.  People,  1  N.  Y.  379,  49  Am.  Dec.  340. 

Again,  in  a  prosecution  for  such  a  crime 
as  bribery  or  blackmail,  where  the  evidence 
discloses  a  prearranged  plan  to  detect  the 
criminal  in  the  act  of  receiving  marked 
money,  by  witnesses  gathered  and  secreted 
within  sight  and  hearing  for  the  occasion, 
it  is  proper  to  receive  evidence  of  state- 
ments ouji  of  court  made  previously  to  the 
springing  of  the  trap,  consistent  with  the 
testimony  of  the  chief  witness  for  the  pros- 
ecution, for  the  double  purpose  of  showing 
that  his  testimony  was  not  a  fabrication 
as  charged,  and  of  repelling  any  inference 
that  the  accused  was  tempted  and  induced 
to  commit  a  crime  which  he  had  not  pre- 
viously contemplated.  State  v.  Dudoussat. 
47  La.  Ann.  977,  17  So.  685. 

And  even  a  defendant  on  trial  for  lar- 
ceny testifying  in  his  own  behalf,  attacked 
by  the  ntate  in  such  wise  as  to  imply  that 
his  exculpation  was  a  recent  fabrication, 
has  been  held  to  have  a  right  to  prove  his 
statements  to  certain  persons  called  by  him 
as  witnesses,  consistent  with  his  testimony, 
before  there  was  any  motive  to  fabricate 
testimonv.  Ballow  v.  State,  42  Tex.  Crim. 
Rep.  26,3^  58  S.  W.  1023. 

The  case  of  State  v.  Cruise,  19  Iowa,  312, 
was  explained  in  State  v.  Vincent,  24  Iowa, 
570,  9.")  Am.  Dec.  753,  as  one  where  the  evi- 
dence of  a  statement  of  a  witness  made  be- , 
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fore  the  crime  was  committed,  concerning 
a  circumstance  happening  before  the  com- 
mission of  the  offense,  was  held  competent 
on  the  ground  that  it  was  utterly  impossible 
for  the  witness  to  have  foreseen  the  event 
whicli  he  narrated,  and  thus  manufacture 
evidence  in  support  of  his  credibility;  and, 
because  the  time  of  the  happening  of  that 
event  was  in  dispute,  the  fact  that  the  wit- 
ness did  narrate  the  circumstance  should 
have  been  admitted  in  evidence  to  corrob- 
orate his  testimony  respecting  the  material 
date.  Thus,  evidence  of  the  witness's  state- 
ment was  held  admissible,  not  to  sustain 
his  credibility,  but  as  an  independent  cir- 
cumstance tending  to  corroborate  his  state- 
ment as  to  the  time  a  certain  event  hap 
pened. 

The  doctrine  has  l>een  applied  in  the  fol- 
lowing civil  cases: 

A  witness  upon  the  trial  of  a  civil  action 
for  personal  injuries,  cross-examined  on  the 
theory  that  his  testimony  respecting  the 
occurrence  which  gave  rise  to  the  contro- 
versy was  recently  fabricated  under  influ- 
ences brought  to  bear  upon  him  in  behalf 
of  the  party  alleged  to  have  been  at  fault, 
may  be  supported  and  corroborated  by 
proof  that  he  gave,  soon  after  the  injuries 
happened,  a  statement  such  as  he  testified 
to,  to  a  person  sent  to  investigate  the  case. 
Grifldn  ▼.  Boston,  188  Mass.  475.  74  N.  E. 
687. 

In  an  action  to  recover  for  personal  in- 
juries sustained  through  the  alleged  negli- 
gence of  a  street  railway  company,  in  which 
an  issue  of  fact  is  made  as  to  the  circum- 
stances in  which  a  newsboy  who  had  board- 
ed a  street  car  to  sell  a  newspaper  was  in- 
jured in  alighting,  wherein  the  boy  testi- 
fied that  the  car  was  going  fast,  and  that 
he  asked  the  driver  to  stop  and  he  refused, 
telling  him  thrice  to  jump,  which  he  did 
on  seeing  the  driver  pick  up  his  whip,  and 
has  been  contradicted  by  sundry  witnesses 
for  the  defendant,  who  testified  that  the 
driver  never  directed  the  boy  to  jump,  and 
that  the  boy  said,  when  picked  up,  that  he 
would  not  ''do  it  again,''  it  is  competent 
in  rebuttal,  for  the  purpose  of  showing  that 
the  boy's  testimony  was  not  fabricated  and 
his  story  and  afterthought,  to  prove  that  ht 
told  the  same  story  at  the  hospital  to  w^hich 
he  was  carried  for  treatment  after  the  in- 
jury. Baber  v.  Broadway  &  7th  Ave.  R. 
Co.  9  Misc.  20,  29  N.  Y.  Supp.  40,  affirmed 
without  opinion  in  149  N.  Y.  684,  43  N.  E. 
985. 

In  an  action  by  creditors  to  annul  a 
conveyance  by  their  debtors  of  a  stock  of 
goods  in  consideration  of  the  canceling  of  a 
debt  due  the  defendant  and  charged  to  be 
fictitious,  evidence  that  a  long  time  before 
the  transfer  was  made,  and  when  no  contro- 
versy was  contemplated,  the  defendant  told 
divers  persons  that  he  had  lent  the  debtors 
money  and  was  their  indorser.  is  competent 
to  sustain  his  testimony  to  the  bona  fides 
of  the  transaction.  Lewy  v.  Fischl,  65  Tex. 
311. 

Upon  an  issue  of  fact  in  a  civil  action  to 
recover  rent,  as  to  whether  or  not  a  written 
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lease  renewable  in  terms  had  been  abrogat-  ff 
ed  orally  and  substituted  by  a  new  one  * 
which  omitted  a  provision  for  three  months' 
notice  by  tenant  to  landlord,  of  purpose  to 
remove  at  the  end  of  the  term,  such  no- 
tice not  having  been  given,  it  is  competent 
to  repel  an  inference  or  argument  for  which 
defendant  had  laid  the  ground  in  his  tes- 
timony, that  the  plaintiff's  claim  that  the 
old  lease  continued  and  measured  the  rights 
and  liabilities  of  the  parties  was  no  recent 
fabrication,  by  proof  that  she  gave  notice 
when  the  tenant  surrendered  the  leased 
premises,  that  she  would  hold  him  for  a 
quarter's  rent  for  failing  to  give  her  the 
stipulated-  for  notice  to  terminate  the  lease. 
White  V.  Black,  14  Pa.  Super.  Ct.  469. 

lu  Re  McClellan,  21  S.  D.  209,  111  N.  W. 
540,  the  court,  after  ruling  in  20  S.  D. 
498,  107  N.  W.  681,  that  the  testimony  of 
one  claiming  to  be  a  grandchild  of  the  de- 
ceased intestate,  in  a  proceding  to  revoke 
leters  of  administration,  that  he  saw  and 
talked  with  his  grandfather,  the  decedent, 
in  his  lifetime,  at  the  place  where  he  then 
lived,  although  the  witness  was  attacked  by 
the  adverse  party  on  the  ground  that  his 
testimony  was  recently  fabricated,  because 
it  was  alleged  he  had  a  motive  to  falsify  in 
his  own  and  his  copetitioner's  alleged  in- 
terest in  the  estate,  could  not  be  corroborat- 
ed by  proof  that  previously  he  had  written 
a  letter  from  the  grandfather's  town  about 
the  time  stating  the  same  facts,  and  that 
soon  afterwards  he  had  told  the  same  thing 
to  a  third  person;  and  that  the  evidence 
offered  was  incompetent  upon  the  general 
and  well-settled  rule  against  admitting  self- 
serving  and  hearsay  statements, — reversed 
itself  on  rehearing  (21  S.  D.  209),  and 
held,  with  one  dissent,  that  the  circum- 
stances were  such  as  to  make  the  proof 
competent  under  a  well-recognized  exception 
to  such  general  rule,  now  as  firmly  estab- 
lished as  the  rule  itself. 

In  the  case  of  Stirn  v.  Nelson,  65  Kan. 
419,  70  Pac.  355,  two  previous  decisions  in 
point  were  commented  upon,  as  follows: 
In  State  v.  Petty,  21  Kan.  54,  this  court 
recognized  an  exception  to  the  rule  whicli 
makes  evidence  that  a  witness  has  at  other 
times  made  statements  similar  to  those 
that  he  gave  in  testimony  inadmissible,  and 
allowed  supporting  statements  where  a  wit- 
ness was  assailed  and  contradicted  by  proof 
of  inconsistent  declarations.  The  court  con- 
fined the  admission  of  such  testimony  to 
cases  where  the  witness  was  charged  with  a 
recent  fabrication,  and  where  the  confirma- 
tory statements  were  made  anterior  to  the 
dat^  of  the  alleged  fabrication.  It  expressly 
held  that,  before  such  testimony  could  be 
received,  it  must  clearly  appear  that  the 
corroborating  statements  were  made  ante- 
cedently to  the  contradictory  declarations 
given  in  evidence.  And  in  State  v.  Hen- 
dricks, 32  Kan.  559,  4  Pac.  1050,  the  recep- 
tion of  such  testimony  was  again  consid- 
ered, and  the  rule  of  the  Petty  Case  some- 
what extended.  In  the  practical  applica- 
tion of  the  rule,  there  is  little  difference 
between  confirmatory  statements  made  be- 
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fore,  and  those  made  contemporaneously  or 
immediately  after,  the  occurrence  of  which 
the  testimony  was  given.  If  made  imme- 
diately after  the  occurrence  about  which 
the  witness  has  testified,  there  would  be 
little,  if  any,  danger  that  he  had  been  im- 
properly infiuenced,  while  if  later  state- 
ments were  admitted,  it  would  enable  the 
witness  to  neturalize  the  effect  of  former 
statements,  and,  which,  for  reasons  good  or 
bad,  he  might  desire  to  destroy  or  modify. 

The  court  appeared  to  view  the  doctrine 
favorably  in  Browning  v.  Jones,  52  111. 
A  pp.  597,  for,  although  it  reversed  the 
judgment  rendered,  it  said  in  the  course  of 
its  opinion:  *'Had  there  been  some  inde- 
pendent evidence  tending  to  show  that  the 
witness's  account  of  the  transaction  was  a 
fabrication  of  recent  date,  then  it  might 
have  been  shown  that  he  gave  a  similar 
account  before  its  effect  and  operation  could 
be  seen." 

The  cases  in  Texas  abound  with  expres- 
sions leading  their  readers  to  infer  that  in 
that  state  evidence  of  antecedent  statements 
of  witnesses  in  harmony  with  their  testi- 
mony, to  repel  imputations  that  their  sto- 
ries on  the  stand  are  recent  fabrications,  is 
admitted  only  when  inconsistent  or  contra- 
dictorv  statements  by  them  have  been 
proved  by  way  of  impeachment. 

A  well-established  exception  to  the  gen- 
eral rule  that  evidence  of  what  a  witness 
said  out  of  court  may  not  be  received  in 
support  is  that,  whenever  there  is  an  at- 
tempt to  impeach  a  witness  by  showing 
that  he  has  made  statements  inconsistent 
with  his  testimony,  and  the  tendency  of 
the  impeachment  is  to  impute  to  the  witness 
a  design  to  misrepresent  from  some  motive 
of  interest,  or  to  imply  that  because  of 
some  infiucnce  operating  upon  him  while 
testifying  his  testimony  is  a  fabrication, 
a  previous  declaration  made  by  him  at  a 
time  when  the  supposed  motive  did  not 
exist  is  admissible  to  confirm  or  corroborate 
his  testimony.  Davis  v.  Davis,  44  Tex.  Civ. 
App.  238,  98  S.  W.  198. 

2.  Motives  to  falsify. 

So  far  as  regards  principle,  one  proper 
test  of  the  admissibility  of  consonant  state- 
ments is  that  they  must  be  made  at  least 
in  circumstances  when  no  moral  infiuence 
exists  to  color  or  misrepresent  them.  State 
V.  Caddy,  16  S.  D.  167,  91  Am.  St.  Rep. 
066,   87  N.   W.   927. 

It  has  frequently  been  held,  said  the 
court  in  Barkly  v.  Copeland,  74  Cal.  4,  6 
Am.  St.  Rep.  413,  15  Pac.  307,  that  when  a 
witness  is  charged  with  testifying  under 
the  infiuence  of  some  motive  prompting  him 
to  make  a  false  statement,  it  may  be  shown 
that  he  made  similar  statements  at  a  time 
when  the  imputed  motive  did  not  exist. 

This  statement  is  borne  out  by  the  fol- 
lowing cases :  McCord  v.  State,  83  Ga.  621, 
10  S.  E.  437,  8  Am.  Crim.  Rep.  636; 
Sweenev  v.  Sweeney,  121  Ga.  203,  48  S.  E. 
984;  Gates  v.  People,  14  111.  433;  Stolp  v. 
Blair,   68  III.   541;    Waller   v.   People,  209 
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HI.  284,  70  N.  E.  681 ;  Chicago  City  R.  Co. 
▼.  Matthieson,  212  111.  292,  72  N.  E.  443; 
Rhutasel  y.  Stephens,  68  Iowa,  627,  27  N. 
W.  786;  State  v.  Pettv,  21  Kan.  54;  State 
y.  DudouBsat,  47  La.  Ann.  077,  17  So.  685; 
State  y.  Fontenot,  48  La.  Ann.  283,  19  So. 
113 ;  State  y.  Sharp,  183  Mo.  715,  82  S.  W. 
134;  French  y.  Merrill,  6  N.  H.  465;  Robb 
y.  Hackley,  23  Wend.  60;  Hotchkiss  y.  Ger- 
man ia  F.  Ins.  Co.  5  Hun,  90;  Herrick  y. 
Smith,  13  Hun,  446;  Dechert  y.  Municipal 
Electric  Light  Co.  39  App.  Diy.  490,  57  N. 
Y.  Supp.  225;  Hawley  y.  Hawley,  48  App. 
Diy.  301,  62  N.  Y.  Supp.  671;  Baber  y. 
Broadway  &  7th  Aye.  R.  Co.  9  Miac.  20,  29 
N.  Y.  Supp.  40;  People  y.  Finnegan,  1 
Park.  Crim.  Rep.  147 ;  Craig  y.  Craig, '  5 
Rawle,  91;  Com.  y.  Brown,  23  Pa.  Super. 
Ct.  470;  Com.  y.  Miller,  31  Pa.  Super.  Ct. 
317;  Legere  y.  State,  111  Tenn.  368,  102 
Am.  St.  Rep.  781,  77  S.  W.  1059;  Lewy  y. 
Fiflchl,  65  Tex.  311;  Ma  Riojas  y.  State,  36 
Tex.  Crim.  Rep.  182,  36  S.  W.  268;  Jones 
y.  State,  38  Tex.  Crim.  Rep.  87,  70  Am. 
St.  Rep.  719,  40  S.  W.  807,  on  rehearing, 
38  Tex.  Crim.  Rep.  115,  70  Am.  St.  Rep. 
730,  41  S.  W.  638;  Scott  y.  State,  —  Tex. 
Crim.  Rep.  — ,  47  S.  W.  531 ;  Glover  y.  Coit, 
36  Tex.  Ciy.  App.  104,  81  S.  W.  136;  State 
y.  Flint,  60  Vt.  304,  14  Atl.  178. 

In  many  of  the  foregoing  cases,  the  prop- 
osition stated  is  said  to  constitute  a  well- 
established  and  widely  recognized  excep- 
tion to  the  general  rule  which  makes  such 
evidence  inadmissible. 

According  to  the  court  in  Dechert  v.  Mu- 
nicipal Electric  Light  Co.  39  App.  Div.  490, 
57  N.  Y.  Supp.  225,  the  practical  extent  of 
the  exceptions  to  the  rule  that  proof  of  the 
declarations  which  a  witness  made  out  of 
court  is  inadmissible  to  corroborate  his 
testimony  is  the  single  case  in  which  a 
claim  is  made  that  the  witness  testified 
under  the  promptings  of  some  motive  then 
existing  to  distort  or  misstate  the  facts, 
and  the  prior  declarations  were  made  be- 
fore such  motive  existed. 

The  court, in  i£tna  Ins.  Co.  v.  Eastman, 
95  Tex.  34,  64  S.  W.  863,  deemed  it  rea- 
sonably well  established  that  whenever  a 
witness  is  sought  to  be  impeached  by 
showing  that  he  has  made  declarations 
inconsistent  with  the  testimony  given 
by  him  upon  the  trial,  and  the  ten- 
dency of  such  impeaching  evidence  is  to 
show  that  the  testimony  of  the  witness  is, 
by  reason  of  some  motive  existing  at  the 
time  of  the  trial  or  of  some  influence  then 
operating  upon  him,  fabricated,  it  is  proper 
to  admit  evidence  of  his  former  declara- 
tions which  corroborate  his  testimony,  pro- 
vided such  declarations  were  made  at  a 
time  when  no  such  motive  or  influence 
existed. 

This  rule  was  quoted  and  applied  in  Sul- 
livan V.  Fant,  51  Tex.  Civ.  App.  6,  110 
S.  W.  507. 

There  is,  according  to  the  court  in  Her- 
rick V.  Smith,  13  Hun,  446,  no  discord 
among  the  authorities  upon  the  proposi- 
tion that  special  circumstances  may  require 
the  admission  of  prior  declarations  con- 
41  L.R.A.(N.S.) 


sistent  with  a  witness's  testimony,  and 
that  these  exist  where  a  design  based  on 
proven  facts  may  be  imputed  to  the  witness 
to  misrepresent  from  some  motive  of  in- 
terest, in  which  case  it  is  proper,  to  repel 
the  imputation,  to  show  that  a  similar 
statement  when  the  supposed  motive  did 
not  exist,  or  when  motives  of  interest  would 
have  prompted  a  different  statement,  was 
made. 

The  court  in  Queener  v.  Morrow,  1  Coldw. 
123,  deemed  the  doctrine  reasonable  and  the 
principle  to  the  extent  stated  sound,  that 
when  it  is  attempted  to  establish  that  the 
statement  on  oath  is  a  frabrication  of 
recent  date,  or  where  a  design  to  misrepre- 
sent from  some  motive  is  imputed  to  the 
witness,  or  where  it  is  sought  to  destroy 
his  credit  by  proof  of  a  contradictory  repre- 
sentation, evidence  of  his  having  given  the 
same  account  of  the  matter  at  a  time  when 
no  motive  or  interest  existed,  and  no  in- 
fluence had  been  brought  to  operate  upon 
him  to  misrepresent  the  facts,  ought  to  be 
received,  because  it  naturally  tends  to 
inspire  increased  confidence  in  the  truth  of 
the  sworn  statement. 

In  the  course  of  a  trial  something  of 
recent  ocurrence  may  appear,  said  the  court 
in  Com.  v.  Tucker,  189  Mass.  457,  7  L.R.A. 
(N.S.)  1056,  76  N.  E.  127,  which  would  be 
likely  to  create  a  strong  bias  in  the  mind 
of  the  witness,  and  to  put  him  under  a 
kind  of  moral  duress  to  testify  as  he  does, 
and,  to  answer  the  arguments  from  such 
a  fact,  it  may  be  shown  that  he  said  the 
same  thing  before  the  occurrence. 

When  an  attempt  is  made  to  discredit 
a  witness  by  attributing  his  testimony  to 
the  effect  oi  an  act  of  the  person  against 
whom  he  testified,  calculated  to  excite  his 
resentment  and  prejudice,  the  inference  to 
be  drawn  from  such  act  may  be  rebutted  by 
showing  that  the  witness  made  several  simi- 
lar statements  before  the  act  was  com- 
mitted. Yarbrough  v.  State,  105  Ala.  43, 
16  So.  758,  10  Am.  Crim.  Rep.  57. 

Evidence  of  statements  made  by  a  wit- 
ness out  of  court  consistent  with  his  testi- 
mony given  in  court  are  admissible  after 
his  credibility  has  been  attacked  on  cross- 
examination  by  proof  of  facts  which  show, 
or  tend  to  show,  a  present  bias  or  prejudice 
which  could  not  have  existed  at  the  time 
when  the  corroborative  statements  were 
made.  California  Electric  Light  Co.  v. 
California  Safe  Deposit  &  T.  Co.  145  Cal. 
124,  78  Pac.  372. 

Where  a  charge  is  made  that  a  witness 
said  to  have  made  contradictory  statements 
to  those  to  which  he  testified  had  been 
induced  to  testify  as  he  did  on  the  trial 
by  the  hope  or  promise  of  money,  it  is 
competent  to  show  in  reply  that  such  wit- 
ness had  been  heard  to  make  statements 
consistent  with  his  testimony  at  a  time 
previous  to  the  alleged  offer  or  promise  or 
improper  relation  to  the  cause.  Lyles  v. 
Lyles,  1  Hill,  Eq.  76. 

The  court  in  Driggers  v.  United  States, 
21  Okla.  60,  129  Am.  St.  Rep.  823,  95 
Pac  612,  17  Ann.  Cas.  66,  while  applying 
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the  general  rule  which  declares  inadmisBible 
prior  consistent  statements  to  corroborate, 
admitted  the  exception  where  it  is  charged 
that  the  evidence  of  the  witness  is  a  recent 
fabrication,  and  is  the  result  of  some  re- 
lation to  the  party  or  to  the  cause  or  of 
some  motive  of  personal  interest,  his  evi- 
dence may  be  supported  by  showing  that 
he  had  made  similar  statements  before 
that  relation  and  motive  existed. 

When  a  witness  testifying  in  a  civil  ac- 
tion against  a  railroad  company  for  per- 
sonal injuries  to  the  plaintiff  is  cross- 
examined  with  a  view  to  establish  that 
she  has  journeyed  from  another  state  in 
order  to  testify,  upon  a  promise  of  a  re- 
ward, and  in  such  wise  as  to  attack  her 
credibility  and  discredit  her  testimony,  it 
is  competent  to  prove  by  another  witness 
that,  immediately  following  the  infliction 
of  such  injuries,  and  before  she  could  have 
known  that  she  would  be  called  upon  as  a 
witness,  she  gave  a  similar  account  of  the 
accident  to  the  account  to  which  she  has 
testified.  Nashville,  C.  &  St.  L.  R,  Co.  v. 
Lawson,  106  Tenn.  639,  68  S.  W.  480. 

When,  in  an  action  upon  a  policy  of  fire 
insurance,  a  witness  for  the  insurer  has 
testified  to  an  attempt  by  the  insured  to 
hire  him  to  burn  the  insured  property,  and 
been  contradicted  by  the  insured  and  im- 
peached by  the  testimony  of  another  per- 
son to  having  heard  him  say  that  detectives 
had  been  trying  to  get  him  to  swear  to  such 
hiring,  but  that  he  had  refused  because  the 
statement  was  a  lie;  and  when  it  has  been 
further  proved  that  such  witness  was  re- 
sentful because  the  insured  had  refused  to 
sell  him  a  suit  of  clothes  on  credit,  his 
testimony  may  properly  be  supported  by 
that  of  another  witness  to  the  effect  that 
before  the  fire  occurred  he  told  him  the 
same  storv  that  he  told  on  the  witness 
stand.  Kel  ley-Good  fellow  Shoe  Co.  v. 
Liberty  Ins.  Co.  8  Tex.  Civ.  App.  227,  28 
S.  W.  1027. 

In  a  widow's  suit  against  her  stepchil- 
dren for  a  partition  and  accounting  of  her 
husband's  estate,  which  one  of  the  defend- 
ants had  exclusively  controlled  and  man- 
a^d,  in  which  it  was  alleged  that  the 
widow's  marriage  with  the  deceased  was 
void  because  her  former  husband  was  living 
when  it  was  celebrated,  a  witness  for  the 
defense  who  testified  to  having  seen  the 
former  husband  alive  in  another  state  in 
the  same  year  that  the  second  marriage 
took  place,  and  whose  credibility  has  been 
attacked  by  the  testimony  of  another  wit- 
ness to  the  effect  that  bribes  were  promised 
to  procure  testimony  that  the  former  hus- 
band was  alive,  may  be  corroborated  by 
groof  that  the  defendants'  witness  told  o*f 
aving  seen  the  first  husband  alive  im- 
mediately after  returning  from  the  state 
where  he  testified  that  he  had  seen  him, 
and  before  the  alleged  bribes  were  offered. 
Lyles  V.  Lyles,  1  Hill,  £q.  76. 

In   an    action    for   an    accounting    of    a 
former  partnership,   in  which  one  litigant 
claimed  a  large  sum  of  money  as  due  him 
from  the  other,  and  the  other  asserted  that  I 
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there  had  been  a  general  settlement  of  the 
partnership  affairs,  and  an  accord  and 
satisfaction  of  such  claim,  where  both  liti- 
gants were  witnesses  on  their  respective 
sides  and  in  direct  contradiction  as  to  the 
fact  of  the  settlement  having  taken  place, 
and  where  it  has  been  shown  that,  since 
the  asserted  settlement  was  alleged  to  have 
occurred,  the  plaintiff  had  learned  that  his 
adversary  had,  through  the  death  and  last 
will  of  the  latter's  father,  become  a  wealthy 
man  in  his  own  right  absolutely,  instead 
of  being  merely,  as  had  been  all  along  sup> 
posed  that  he  would  be,  the  beneficiary  of 
an  income  from  a  trust  estate,  thus  supply- 
ing an  adequate  motive  to  the  plaintiff  to 
deny  the  alleged  settlement  if  it  had  oc- 
curred, it  is  reversible  error  to  exclude 
the  testimony  going  to  prove  that  the 
plaintiff  had  denied  any  settlement  before 
the  father's  death,  and  hence  before  he 
could  have  had  any  knowledge  of  the  dis- 
position of  the  father's  estate.  Herrick  v. 
Smith,  supra. 

It  is  error  in  the  trial  of  an  action 
for  slander  growing  out  of  a  charge  made 
by  defendant  that  the  plaintiff  criminally 
participated  in  a  larceny  of  cattle  com- 
mitted by  a  convict,  to  permit  the  defendant 
to  prove  in  chief,  by  several  witnesses  to 
whom  they  were  made,  such  convict's  state- 
ments connecting  the  plaintiff  with  the 
theft.  But  such  error  is  made  harmless 
when  the  plaintiff  in  rebuttal  impeaches  the 
convict  by  the  depositions  of  three  other 
convicts  to  the  effect  that,  after  the  state- 
ments proved  were  made,  certain  represent- 
atives of  defendant  visited  the  prison  and 
told  the  first  convict  of  the  pending  suit 
and  promised  him  a  pardon  if  he  would 
testify  incriminating  the  plaintiff,  and  that 
he  had  said  to  them  that,  although  the 
plaintiff  had  not  been  concerned  in  the 
crime,  he  would  get  free  if  he  could;  be- 
cause such  impeaching  evidence  opens  the 
door  to  proof  of  consistent  statements  be- 
fore the  promise  was  made  to  procure  a 
pardon.  Barkly  v.  Copeland,  74  Cal.  1,  6 
Am.  St.  Rep.  413,  15  Pac.  307. 

In  Field  v.  Magee,  122  Mich.  556,  81  N. 
W.  354,  a  witness  for  the  defense  in  an  ac- 
tion for  libel,  where  the  truth  of  the 
defamatory  statements  published  was  set 
up  in  justification  and  mitigation,  who 
had  testified  that  the  plaintiff  had  made 
a  remark  attributed  to  him  in  the  libelous 
publication,  admitted  on  cross-examination 
that  he  had  had  some  trouble  with  the 
plaintiff,  and  that  he  first  reported  to  the 
defendant  the  plaintiff's  remark  at  a  time 
shortly  before  the  trial, — but  after  the 
trouble  had  occurred,  thereupon  the  wit- 
ness was  asked  upon  redirect  examination 
if  he  had  not  reported  the  plaintiff's  remark 
to  another  person  then  named,  but  an- 
swered in  the  negative.  Testimony  from 
the  other  person  was  then  offered  by  the 
defendant  to  show  a  conversation  with  the 
witness  before  tlic  difiiculty  between  the 
witness  and  the  plaintiff  had  occurred,  but 
the  court  ruled  it  out.  This,  the  defendant, 
on  appeal   from  a  judgment   against  him. 
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assigned  as  error.  It  is  urged,  said  the 
court  in  passing  on  the  question  thus  raised, 
that  it  was  competent  to  make  proof  of  the 
fact  that  before  the  trouble  arose  between 
the  parties,  the  witness  had  made  the  sarnie 
statement  to  others,  for  the  purpose  of 
negativing  any  inference  that  the  state- 
ment was  prompted  by  motives  of  revenge. 
There  is  authority  which  supports  the  ad- 
missibility of  this  testimony  in  certain 
cases.  Such  testimony  is  admitted,  how- 
ever, in  corroboration  of  the  witness,  and 
not  in  any  case  as  affirmative  evidence.  It 
is  difficult  to  ascribe  to  the  offered  testi- 
mony the  character  of  corroboration  when 
it  is  considered  that  the  witness  denied 
having  had  the  conversation.  However  this 
may  be,  we  think  a  clear  intimation  was 
thereafter  given  by  the  circuit  judge  that 
he  would  consider  a  new  offer  of  this  testi- 
mony, and  no  such  offer  was  made.  In 
fairness  to  the  trial  judge,  the  offer  should 
have  been  renewed,  and  we  think  the  de- 
fendant is  not  in  a  position  to  complain  of 
this  ruling. 

The  case  of  Train  v.  Taylor,  51  Hun,  215, 
4  N.  Y.  Supp.  492,  was  one  in  which  a  judg- 
ment recovered  against  one  of  three  defend- 
ants alleged  to  have  been  conspirators  to 
defraud   the   plaintiffs   and   others    in    like 
situation  was  reversed  for  lack  of  proof  of 
the    conspiracy.      The    court    held    several 
objections    and   exceptions   taken    to    testi- 
mony offered  against  the  appellant  to  have 
been  well  founded.    Among  these  was  one  to 
the  admission  of  proof  of  the  declarations 
of   a  witness   named  Johnson,   asserted   to 
have  been  made  by  him  to  various  parties 
before  the  trial,  consistent  with  his  testi- 
mony   upon    the    trial.     This    witness    had 
testified  upon  his  direct  examination  to  a 
certain  statement  which  had  been  made  by 
some  of  the  defendants  to  him  a  consider- 
able   time    before    their    failure    occurred. 
And  upon  cross-examination  he  was  asked 
whether   he   had,   before   the   failure,   men- 
tioned these  facts  to  anybody,  and  he  said 
he    had    not.      The    defendants    thereupon 
offered  proof  tending  to  show  that  Johnson 
had    attempted    to    blackmail    a    firm    not 
parties   to   the    action,    that   had   business 
transactions   with  some  of   the  defendants 
and   that  he   had   applied   for  accommoda- 
tion loans  to  the  defendant  against  whom 
judgment  was  obtained,   and  had  been  re- 
fused.     The    plaintiff's    counsel    thereupon 
stated,  on  these  questions  being  objected  to, 
that    inasmuch    as    the    defendant    claimed 
that  the   testimony   of  Johnson   was  given 
under  motives  of  anger  and  revenge  caused 
by  his  failure  to  succeed  in  the  efforts  to 
blackmail    the    defendants    and    the    firm 
named,   and    as   the   defendants   had  given 
evidence   tending   to   show   such   efforts   on 
the  part  of  Johnson,  the  plaintiffs  had  the 
right  to  show  that  Johnson   had   told   the 
same  story  before  such  efforts  were  made. 
The  court  overruled  the  objections  of  the 
defendants   to   the  admission   of   these   de- 
clarations,   and    exceptions    to    this    ruling 
were  duly  taken.     It  is  doubtful,  said  the 
court     in     dealing     with     this     situation, 
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whether  under  any  circumstances  the  state- 
ments contained  in  this  claim  would  justify 
the  introduction  of  the  evidence,  but  there 
was  no  proof  in  the  case  whatever  that  the 
defendants  had  offered  any  evidence  tend- 
ing to  show  that  Johnson  had  attempted  to 
blackmail  them.  They  did  show  that  he 
had  attempted  to  blackmail  the  firm  who 
were  not  parties  to  the  action,  and  there- 
fore the  very  ground  which  was  given  to 
support  this  evidence  does  not  in  fact  exist. 
The  rule  that  when  the  testimony  of  a 
witness  is  attacked,  or  sought  to  be  im- 
peached upon  the  ground  that  it  is  false, 
and  has  been  induced  by  a  motive  disclosed 
by  the  evidence,  it  may  be  shown,  to  sus- 
tain his  credibility,  that  he  made  similar 
declarations  at  a  time  when  no  motive  for 
falsifying  existed,  has  no  application  to  the 
case  of  a  witness  testifying  that  he  did  a 
certain  thing,  and  corroborating  it  by  the 
testimony  of  another  to  whom  he  previously 
declared  his  intention  of  doing  it.  Lincoln 
Nat.  Bank  v.  Fischer-Hansen,  92  App.  Div. 
318,  86  N.  Y.  Supp.  1093. 

If,  in  a  criminal  trial,  the  prisoner  not 
only  denies  the  statements  of  a  witness 
for  the  government,  but  attempts  to  show 
that  such  witness  had  a  motive  or  was 
under  influence  in  giving  his  testimony 
which  tended  to  discredit  him,  the  prose- 
cution may  show  previous  statements  of  the 
witness  consonant  with  the  testimony  given 
by  him  at  the  trial,  when  such  statements 
were  made  at  a  time  when  the  imputed 
motive  did  not  exist,  or  when  motives  of 
interest  would  have  induced  the  witness 
to  make  a  different  statement  from  what 
he  did.  Com.  v.  Brown,  23  Pa.  Super. 
Ct.   470. 

When  the  defendant  upon  a  trial  for 
homicide  attempts  to  impair  the  force  and 
effects  of  the  testimony  of  a  witness  for 
the  state,  by  showing  that  such  witness  had 
previously  denied  any  knowledge  of  the 
homicide,  and  that  his  statements  on  the 
trial  were  the  result  either  of  corrupt  in- 
fluences or  motives  or  of  malice  toward 
the  accused,  it  is  competent  for  the  state 
to  repel  the  attack  by  showing  that  the 
testimony  given  on  the  trial  was  consistent 
with  the  previous  declarations  made  by 
the  witness  at  a  time  not  suspicious.  State 
V.  Waggoner,  39  La.  Ann.  919,  3  So.  119. 
When,  on  the  trial  of  a  man  for  murder, 
his  wife  becomes  a  witness  in  his  behalf  and 
testifies  to  indecent  assaults  and  insulting 
proposals  by  the  deceased  as  provocation 
for  her  husband's  crime,  and  the  state  im- 
putes to  her  the  fabrication  of  testimony 
to  save  her  husband's  life  or  liberty,  the 
prisoner  has  a  right  to  corroborate  his 
wife's  testimony  by  proving  that  she  told 
the  same  story  before  he  killed  the  de- 
ceased. Jones  V.  State,  38  Tex.  Crim.  Rep. 
87,  70  Am.  St.  Rep.  719,  40  S.  W.  807, 
on  rehearing  38  Tex.  Crim.  Rep.  115,  70 
Am.  St.  Rep.  730,  41  S.  W.  638. 

On  the  trial  of  a  man  for  killing  his 
neighbor  under  provocation  of  repeated  and 
grossly  indecent  insults  offered  by  the 
victim  to  the  prisoner's  wife,  and  reported 
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to  him  hy  her  with  an  appeal  for  his  pro- 
tection, wherein  the  state  combatted  the 
wife's  testimony  in  her  husband's  defense 
respecting  the  earliest  insult  and  succeeded 
in  casting  doubt  upon  her  credibility,  and 
further  impeached  her  by  proof  of  some 
contradictory  ,and  inconsistent  statements 
of  hers,  testimony  that  before  the  homicide 
she  told  her  sister  the  same  story  of  the 
insults  of  the  deceased  that  she  testified 
to  is  admissible  to  corroborate  her.  Akin 
V.  State,  56  Tex.  Crim.  Rep.  324,  119  S. 
W.   863. 

When  a  defendant  on  trial  for  murder 
attempts  to  show  by  cross-examination  of 
a  witness  for  the  state,  that  on  previous 
occasions  he  had  testified  differently,  and 
tries  also  to  discredit  such  witness  by  impu- 
tations that  he  is  testifying  falsely  because 
of  some  property  interest,  the  state  is 
properly  permitted  to  corroborate  him  by  a 
written  and  signed  statement  made  by  him 
to  the  district  attorney  immediately  after 
the  homicide.  Edwards  v.  State,  —  Tex. 
Crim.  Rep.  — ,  135  S.  W.  540. 

A  prisoner  on  trial  for  murder,  by  intro- 
ducing evidence  tending  to  show  that  a 
witness  for  the  state  who  had  testified  that 
the  defendant  hired  him  to  kill  the  de- 
ceased, and  had  given  the  details  of  a  plot 
to  assassinate  the  victim,  was  influenced 
to  tell  the  story  he  did  by  threats  of  im- 
prisonment, thereby  renders  it  competent 
for  the  state  to  sustain  its  witness  by  proof 
that  he  made  statements  similar  to  his 
testimony  before  the  alleged  threats  were 
made.  State  v.  Bean,  77  Vt.  384,  60  Atl. 
807. 

A  witness  for  the  state  on  a  trial  for 
murder,  an  eyewitness  of  the  homicide,  who 
testified  in  chief  to  the  identity  of  the 
prisoner  as  the  guilty  man,  and  told  in 
detail  the  story  of  the  crime,  and  who  was 
confronted  on  cross-examination  with  the 
stenographer's  report  of  the  coroner's  in- 
quest, in  which  he  appeared  to  have  sworn 
that  he  could  not  identify  the  murderer  be- 
cause he  had  kept  his  face  hidden  or  avert- 
ed, but  who  had  been  also  accused  by  the 
prisoner  of  being  himself  the  murderer,  may 
properly  be  supported  and  corroborated  by 
the  government  by  proof  that  before  he 
was  personally  charged  with  the  crime,  and 
on  the  very  night  of  the  homicide,  he  told 
a  sergeant  of  police  and  three  policemen 
that  the  defendant  had  killed  the  deceased. 
Jessie  v.  Com.  112  Va.  887,  71  S.  E.  612. 

In  Gates  v.  People,  14  111.  433,  a  witness 
for  the  prosecution,  of  the  name  of  Devol, 
upon  a  trial  for  homicide,  having  testified 
that  at  the  instance  of  the  sheriff  he  had 
interviewed  the  prisoner  while  in  jail,  and 
that  the  prisoner  had  directed  him  to  carry 
an  incriminating  message  to  his  brother, 
was  impeached  by  proof  that  he  had  been 
indicted  as  an  accessory  after  the  fact  to 
the  murder,  and  the  court  permitted  the 
sheriff  to  testify  to  the  witness's  report  of 
the  interview  before  the  indictment  was 
found,  and  its  consistency  with  his  testi- 
mony. This  was  alleged  as  error,  and  in 
dealing  with  it  the  court  said:  The 
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prisoner  called  witnesses  to  show  that  the 
character  of  Dovol  for  truth  and  veracity 
was  bad ;  and  he  proved  that  an  indictment 
was  pending  against  Devol  for  being  acces- 
sory after  the  fact  to  the  murder  of  Li  ley. 
The  court  thereupon  allowed  the  prosecu- 
tion to  prove  by  the  sheriff  that  Devol,  on 
coming  out  of  the  jail  and  before  seeing 
John  Gates  [the  prisoner's  brother],  gave 
the  same  account  of  his  interview  with  the 
prisoner.  This  testimony  was  objected  to 
as  inadmissible.  There  seems  to  be,  con- 
tinued the  court,  a  conflict  of  authority 
upon  the  question  whether  the  former  dec- 
larations of  a  witness  whose  credibility 
is  attacked  may  be  given  in  evidence  to 
corroborate  his  testimony.  It  will  not 
be  necessary  in  this  case  to  determine 
which  is  the  better  general  rule.  The 
authorities  all  agree  that  the  former 
statements  of  the  witness  may  in  some 
instances  be  introduced  for  the  pur- 
pose of  sustaining  his  testimony,  as 
where  he  is  charged  with  testifying  under 
the  influence  of  some  motive  prompting  him 
to  make  a  false  statement,  and  it  may  be 
shown  that  he  made  similar  statements  at 
a  time  when  the  imputed  motive  did  not 
exist,  or  when  motives  of  interest  would 
have  induced  him  to  make  a  different  state- 
ment of  facts.  So,  in  contradiction  of  evi- 
dence tending  to  show  that  the  witness's 
account  of  the  transaction  was  a  fabrication 
of  recent  date,  it  may  be  shown  that  he 
gave  a  similar  account  before  its  effect  and 
operation  could  be  foreseen.  The  testimony 
of  the  sheriff  was  properly  admitted  to 
sustain  the  credibility  of  the  witness. 

In  a  criminal  prosecution  of  a  school 
ofiicer  for  soliciting  and  accepting  a  bribe 
in  connection  with  the  appointment  of  a 
teacher,  where  the  commonwealth  proved 
the  offense  by  the  testimony  of  the  bribe- 
giver, whose  credibility  was  attacked  by 
the  defense  by  a  line  of  croes-examination 
and  other  testimony  tending  to  show  that 
after  the  payment  of  the  money,  the  father- 
in-law  of  the  witness  was  defeated  for  the 
same  office,  and  attributed  his  defeat  to 
the  defendant,  and  the  witness  was  dropped 
from  the  list  of  teachers,  and  both  he  and 
his  father-in-law  were  resentful,  it  is  compe- 
tent for  the  prosecution  to  corroborate  its 
witness  by  proving  that  about  the  time  the 
bribe  was  paid  and  received,  and,  conse- 
quently, before  any  motive  to  falsify  exist- 
ed, he  made  statements  similar  in  substance 
to  his  story  on  the  witness  stand.  Com.  ▼. 
Miller,  31  Pa.  Super.  Ct.  317. 

When  a  prisoner  on  trial  for  arson  at- 
tempts to  discredit  a  witness  for  the 
government  by  attributing  his  testimony  to 
malice  growing  out  of  his  arrest  for  a 
larceny  on  defendant's  complaint,  it  is 
competent  for  the  prosecution  to  repel  the 
attack  by  proving  that  the  witness  gave 
the  same  account  of  the  matter  before  he 
was  arrested  that  he  did  in  testify fng. 
Howard  v.  Com.  81  Va.  488. 

Any  evidence  which  would  tend  to  show 
that  a  witness  did  not  testify  falsely  from 
interested    motives    is    admissible   upon    a 
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subsequent  trial  of  the  witness  for  "perjury 
in  giving  the  alleged  false  testimony. 
Therefore  when  the  evidence  for  the  state 
upon  a  trial  for  perjury  tends  to  prove  that 
the  accused  was  bribed  to  give  the  false 
testimony,  he  has  a  right  to  show  that  he 
told  substantially  the  same  story  out  of 
court  that  he  testified  to,  at  a  time  long 
prior  to  that  when  he  is  said  to  have  been 
bribed.  McCord  v.  State,  83  Oa.  621,  10 
S.  £.  437,  8  Am.  Crim.  Rep.  636. 

In  Smith  v.  State,  7  Ga.  App.  252,  60 
S.  E.  656,  a  prosecution  for  illegally  sell- 
ing whisky,  the  principal  witness  for  the 
state  to  the  fact  of  sale  by  the  defendant 
was  attacked  for  the  purpose  of  showing 
that  he  had  made  up  his  testimony  after 
threats  and  promises  had  been  made  to 
get  out  of  jail  himself  and  escape  prose- 
cution. In  this  state  of  the  proof,  the  trial 
court  ruled  that  all  the  conversations  in 
which  the  alleged  threats  and  promfees 
were  made  might  properly  be  received  to 
explain  or  corroborate  the  witness's  testi- 
mony. This  ruling  was  pronounced  by  the 
appellate  court  on  error  to  review  the  con- 
viction, to  have  been  correct.  But  it  ap- 
peared that  the  public  prosecutor,  instead 
of  going  into  that  line  of  proof,  inquired 
of  the  witness  if  he  had  all  the  time  told 
the  facts  about  the  whisky  sale  the  same 
as  he  had  testified,  and  his  being  allowed 
to  answer  afiirmativelv  was  held  to  have 
been  prejudicial  error  by  a  majority  of  the 
court,  and  even  the  dissenting  judge  deemed 
it  harmless  error. 

The  reversal  of  the  conviction  for  this 
error  was  grounded  upon  the  following 
statement:  There  was,  said  the  court,  an 
effort  to  impeach,  the  witness  by  proof  of 
contradictory  statements  at  the  time  the 
ruling  complained  of  was  made,  and  cer- 
tainly, therefore,  it  was  incompetent  to 
show  by  the  witness  in  corroboration  of  his 
testimony  in  chief  that  the  witness  at  an- 
other time  made  the  same  statement  that 
he  had  just  made  to  the  jury.  The  effort 
to  discredit  the  witness,  it  is  true,  was  by 
attempting  to  show  that  he  had  been  tam- 
pered with  and  unduly  influenced,  and,  if 
the  jury  had  believed  this  to  have  been  the 
case,  the  witness  would  have  been  as  effect- 
ually discredited  as  if  he  had  been  im- 
peached by  proof  of  contradictory  state- 
ments. But  there  was  also  an  attempt  to 
impeach  the  witness  by  proof  of  contra- 
dictory statements.* 

In  Clare's  trial  for  high  treason  (28  How. 
St.  Tr.  887),  elsewhere  referred  to,  Mr. 
Alderman  Manners,  the  committing  magis- 
trate, sworn  as  a  witness  for  the  Grown, 
was  questioned  by  the  attorney  general  con- 
cerning one  Forrest,  who  had  previously 
testified  against  the  prisoner.  The  alder- 
man, after  relating  how  Forrest  came  to 
him  with  his  tale  before  the  prisoner  was 
arrested,  was  asked  by  the  attorney  gen- 
eral if  he  recollected  whether  anything 
passed  between  him  and  Forrest  respect- 
ing  rewards,    and    Mr.    McNally,    for    the 

*The  report  does  not  elsewhere  disclose 
this  fact  twice  mentioned.     [Ed. 
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prisoner,  at  once  objected  on  the  ground 
the  magistrate  should  not  be  permitted  to 
give  in  evidence  an^  conversation  between 
himself  and  the  witness  which  passed  in 
the  defendant's  absence.  To  this,  the  Crown 
counsel  answered  that  Forrest's  cross- 
examination  went  to  show  that  he  had  been 
influenced  by  reward  to  gi^e  information 
against  the  prisoner,  but  if  the  objection 
was  insisted  upon,  he  would  not  press  the 
question.  Thereupon,  Lord  Norbury  said 
that  if  the  question  and  objection  were 
pressed,  he  would  gladly  hear  the  point 
argued.  This  gentleman,  said  his  lordship, 
referring  to  Alderman  Manners,  is  call^ 
to  show  the  consistency  of  the  witness's 
account;  there  has  been  a  long  cross-exami- 
nation as  to  the  point  of  reward,  and  if 
counsel  for  the  Crown  have  a  right  by  the 
laws  of  the  land  and  the  rules  of  evidence 
to  corroborate  the  testimony  by  evidence 
of  the  general  consistency  of  the  witness's 
story,  and  not  to  the  very  point  upon  which 
he  was  cross-examined,  the  court  would  be 
very  glad  to  hear  the  matter  discussed. 
After  some  legal  sparring  between  counsel 
and  the  court,  Mr.  McNally  announced  that, 
to  shorten  the  discussion,  he  would  waive 
his  objection;  whereupon  the  alderman 
testified  that  nothing  was  said  about  the 
reward  either  before  or  after  Forrest's  ex- 
amination. 

It  is  sometimes  a  matter  of  nice  judg- 
ment, said  the  court  in  Spurlock  v.  Brown, 
91  Tenn.  241,  18  S.  W.  868,  to  determine 
that  no  motive  at  a  given  time  existed  tx» 
misrepresent  the  facts;  and,  it  added,  it 
could  not  be  assumed  in  this  case  that  no 
such  motive  existed  at  the  time  these  de- 
clarations  were   made. 

8.  Relation  to  litigants  and  oatcses. 

The  relationship  of  a  witness  to  the  cause 
or  to  the  litigant  for  whom  he  testifies  is  one 
among  the  many  sources  of  discredit  that 
his  consistent  declarations  are  intended  to 
remove,  and  its  application  to  such  a  case 
is  a  striking  illustration  of  the  usefulness 
and  value  of  a  rule  admitting  such  declara- 
tions in  evidence, — according  to  the  court 
in  Jones  v.  Jones,  80  N.  C.  247. 

A  witness  charged  with  a  motive  or  in- 
terest to  misstate  or  misrepresent  the  facts 
concerning  which  he  has  testified,  conse- 
quent upon  or  growing  out  of  his  relation 
to  the  cause  or  the  litigant  in  whose  behalf 
he  gave  testimony,  may  be  supported  and 
corroborated  by  proof  that  he  made  state- 
ments consistent  and  in  harmony  with  his 
testimony  before  that  relation  existed. 
Nichols  V.  Stewart,  20  Ala.  358;  Yar- 
borough  V.  State,  106  Ala.  43,  16  So.  758, 
10  Am.  Crim.  Rep.  57;  California  Electric 
Light  Co.  V.  Safe  Deposit  k  T.  Co.  145 
Cal.  124,  78  Pac.  372;  Connor  v.  People, 
18  Colo.  373,  26  L.R.A.  341.  36  Am.  St. 
Rep.  295,  33  Pac.  159;  McCord  v.  State, 
83  Ga.  521,  10  S.  E.  437,  8  Am.  Grim.  Rep. 
636;  Sweeney  v.  Sweeney,  121  Ga.  293.  48 
S.  E.  984;  State  v.  Vincent,  24  Iowa,  570, 
96  Am.  Dec.  763;  Boyd  v.  First  Nat.  Bank, 
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25  Iowa,  255;  Stocksdale  ▼.  CulliBon,  35 
Md.  322;  Kipp  v.  Silverman,  25  Mont.  296, 
64  Pac.  884;  Reed  y.  Spaulding,  42  N.  H. 
114;  Smith  v.  Stickney,  17  Barb.  489; 
Jenkins  v.  Hudson,  40  Hun,  424;  Train  v. 
Taylor,  51  Hun,  215,  4  N.  Y.  Supp.  492; 
Driggers  v.  United  States,  21  Okla:  60,  129 
Am.  St.  Rep.  823,  95  Pac.  612,  17  Ann. 
Cas.  26;  Good  v.  Good,  7  Watts,  196;  Com. 
V.  Kay,  14  Pa.  Super.  Ct.  376;  State  v. 
McDaniel,  68  S.  C.  304,  102  Am.  St.  Rep. 
661,  47  S.  E.  384;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Lawson,  105  Tenn.  639,  58  S.  W. 
480;  Legere  v.  State,  111  Tenn.  368,  102 
Am.  St.  Rep.  781,  77  S.  W.  1059;  Repass 
V.  Richmond,  99  Va.  508,  39  S.  E.  160. 

When  a  witness  is  a  near  connection  of 
a  party  whose  interest  is  advanced  by  his 
testimony,  if  >he  is  shown  by  unquestion- 
able evidence  to  have  given  out  of  court  at 
some  prior  time  the  same  accounts  of  the 
transaction  as  he  testified  to,  before  the 
connection  began,  and,  according  to  the 
ordinary  course  of  things,  before  it  could 
have  been  contemplated,  the  imputation  re- 
sulting solely  from  the  position  occupied 
by  the  witness  is  entirely  removed.  Nich- 
ols V.  Stewart,  20  Ala.  358. 

If  a  witness  is  charged  with  a  design  to 
misrepresent  the  facts  on  account  of  his 
changed  relation  to  the  parties  or  to  the 
cause,  testimony  that  he  made  like  state- 
ments consistent  with  his  testimony  before 
such  change  of  relation  may  be  admitted  to 
corroborate  or  fortify  his  testimony.  State 
V.  Vincent,  24  Iowa,"  570,  95  Am.  Dec.  753. 

In  Good  V.  Good,  7  Watts,  195,  the 
special  circumstance  that  made  admissible 
proof  of  a  witness's  previous  consistent 
declarations,  according  to  the  court  in 
Com.  v.  Kay,  14  Pa.  Super.  Ct.  376,  was 
that  the  evidence  tending  to  show  that  the 
witness  had  an  interested  motive  had  been 
admitted  for  the  avowed  purpose  of  dis- 
crediting her;  and  to  rebut  any  evidence 
that  she  was  influenced  by  that  motive,  it 
was  held  competent  to  show  that  she  had 
given  the  same  account  of  the  matter  two 
years  before  she  had  any  relation  to  the 
party  or  the  cause  that  could  have  in- 
fluenced her. 

In  Jenkins  v.  Hudson,  40  Hun,  424,  Lan- 
don,  J.,  distinguished  the  cases  in  which 
proof  of  antecedent  consistent  statements 
by  a  witness  to  corroborate  his  testimony 
were,  and  were  not,  admissible.  He  pointed 
out  that  those  admitted  in  the  case  then  at 
bar  were  not  admissible,  because  they  did 
not  prove,  or  tend  to  prove,  that  the  wit- 
ness had  not  made  the  inconsistent  state- 
ments attributed  to,  but  denied  by,  him, 
and  sworn  to  by  others.  He  then  went  on 
to  say  that  if  the  defendant  had  sought  to 
impeach  the  witness,  or  to  impair  his  credi- 
bility by  showin'g  that,  since  the  accident 
in  that  case,  his  relations  to  the  subject- 
matter  or  to  the  plaintiff  had  so  changed 
as  to  make  it  for  his  interest  to  falsify 
his  testimony,  it  would  have  been  compe- 
tent for  the  plaintiff  to  prove  that  be- 
fore this  change  occurred,  the  witness  gave 
the  same  account  as  now.  In  such  case, 
41  L,R.A.(N.S.) 


said  the  judge,  the  defendant,  by  his  evi- 
dence, starts  the  question  or  tenders  the 
issue;  namely,  Has  the  change  in  the  wit- 
ness's relations  to  the  plaintiff  or  to  the 
subject-matter  induced  him  to  change  his 
statement  in  his  testimony  from  the  fact? 
Clearly  this  is  answered  by  proving  that 
there  is  no  change  of  statement,  and  this 
is  done  by  showing  that  his  statements 
were,  before  the  change  in  his  relations,  the 
same.  If  his  statements  have  always  been 
consistent,  the  question  started  by  the  de- 
fendant is  met  and  answered.  Learned,  P. 
J.,  however,  who  concurred  in  holding  the 
evidence  in  the  case  then  at  bar  to  have 
been  inadmissible,  added:  But  I  am  not 
willing  to  say  that  the  rule  admitting  such 
so-called  corroborating  evidence  in  certain 
cases  is  well  settled  or  sound.  I  think  it 
would  be  dangerous. 

When,  in  a  civil  action,  the  fact  is 
brought  out  on  cross-examination  that  a 
witness  is  directly  interested  in  the  result 
of  the  suit,  no  error  is  committed  in  admit- 
ting in  evidence  an  affidavit  containing  the 
same  statements  testified  to,  made  by  the 
witness  for  use  upon  a  former  occasion  in 
a  part  of  the  same  litigation,  at  a  time 
when  such  witness  had  no  interest  in  the 
result  of  the  case.  Sweeney  ▼.  Sweeney, 
121  Ga.  293,  48  S.  E.  984. 

When  it  is  shown  upon  a  trial  that  one 
of  the  litigants  in  whose  behalf  a  witness 
has  given  favorable  testimony  had  promised 
to  divide  the  proceeds  of  his  recovery  with 
such  witness,  where  he  and  the  witness  had 
a  more  or  less  common  interest  in  the  sub- 
ject-matter of  the  action,  it  may  be  shown, 
to  corroborate  the  testimony  of  such  wit- 
ness, that  the  same  statements  were  made 
a  long  time  before  there  had  been  any  in- 
tention to  divide  manifested,  or  any  promise 
to  do  so  made.    Good  v.  Good,  supra. 

The  circumstance  that  a  witness  for  the 
defense  in  a  trial  for  murder  is  a  brother- 
in-law  of  the  prisoner,  and  testified  to  acts 
and  conduct  tending  to  prove  defendant's 
insanity,  that  occurred  before  the  relation- 
ship existed,  does  not  render  competent  in 
chief,  and  before  cross-examination  or  any 
attack  upon  the  credibility  of  the  witness, 
further  testimony  from  him  that  also  before 
the  relationship  began  he  told  members  or 
any  member  of  the  family  of  the  acts  and 
conduct  of  the  defendant  to  which  he  had 
testified.  United  States  v.  Holmes,  1  Cliff. 
98,  Fed.  Cas.  No.  15,382. 

If  the  relation  of  a  witness  to  a  cause 
or  to  a  party  to  it  is  in  no  sense  excep- 
tional, his  former  consistent  statements  are 
not  admissible  in  evidence  to  sustain  his 
testimony.  Nichols  v.  Stewart,  20  Ala. 
358. 

To  make  them  admissible,  his  relation 
must  be  something  beyond  that  of  every 
witness  who  testifies  to  facts  within  his 
own  observation  and  hearing.  State  ▼. 
Thomas,  3  Strobh.  L.  269. 

The  previous  statements  of  a  witness  con- 
sistent with  his  testimony  ought  always 
to  be  ruled  out  of  evidence,  if  from  the  be- 
ginning he  has  sustained  toward  the  Clause 
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and  its  parties  but  one  unchanged  re- 
lation.    Smith  v.  Stickney,  17  Barb.   489. 

Also,  when,  at  the  time  the  statements 
were  made,  the  motives  of  the  witness  were 
the  same,  and  he  was  swayed  by  the  same 
influences,  that  existed  and  were  exerted 
at  the  time  of  the  trial.  Kipp  ▼.  Silver- 
man, 25  Mont.  296,  64  Pac.  884;  Glover  v. 
Coit,  36  Tex.  Civ.  App.  104,  81  S.  W.  136; 
Sullivan  v.  Fant,  51  Tex.  Civ.  App.  6,  110 
S.  W.  507;  Williams  v.  Kirby  Lumber  Co. 
—  Tex.  Civ.  App.  — ,  136  S.  W.  1182. 

The  rule  which  excludes  proof  of  such 
statements  is  particularly  imperative  when 
there  is  nothing  to  show  that  the  witness 
did  not  have  the  same  motive  or  interest  to 
deceive  *  when  he  made  the  confirmatory 
statements  that  he  may  have  had  when  he 
testified  to  the  fact.  People  ▼.  Turner,  1 
Cal.  App.  420,  82  Pac.  397. 

The  court  in  Ewing  v.  Keith,  16  Utah, 
312,  52  Pac.  4,  proclaimed  its  conviction 
that  few,  if  any,  well  adjudged  cases  could 
be  found  where  a  party  to  a  litigation,  who 
was  also  one  of  the  interested  parties  to 
the  transaction  out  of  which  it  arose,  had 
been  permitted  to  put  in  evidence  his  un- 
sworn statements  respecting  that  transac- 
tion made  in  the  absence  of  the  adverse 
party,  for  the  purpose  of  corroborating  his 
sworn  statements  afterwards,  for  the  reason 
that  it  cannot  well  be  said  of  such  a  partv 
that  his  relation  to  the  case  had  changed, 
or  that  his  own  interests  were  not  being 
served  by  making  the  statements,  or  that 
he  was  not  subject  to  disturbing  influences, 
or  that  the  ultimate  object  and  effect  of 
such  statements  could  not  have  been  fore- 
seen ;  neither  could  it  be  said  that  from  the 
inception  of  the  transaction  there  was  any 
time  when  he  could  have  had  no  motive 
or  interest  to  influence  him  to  speak  un- 
truthfully concerning  it. 

When  evidence  that  a  contrary  statement 
was  made  by  a  witness  is  offered  by  way 
of  impeaching  him,  it  is  incompetent  in 
reply  to  admit  evidence  that  the  witness 
has  on  other  occasions  made  statements 
similar  to  what  he  testified  at  the  trial, 
save  in  the  well-recognized  exception  of  a 
charge  against  him  that  he  was  influenced 
or  disposed  to  misstate  the  facts  in  conse- 
quence of  some  change  in  his  relation  to 
the  party  or  the  cause,  where  he  had  made 
similar  statements  before  such  relations 
existed.  State  v.  McDaniel,  68  S.  C.  304, 
102  Am.  St.  Rep.  661,  47  S.  £.  384. 

To  make  former  statements  of  the  wit- 
ness competent  in  his  own  favor,  it  should 
ordinarily  be  made  to  appear  that  at  the 
time  he  made  the  statement  he  stood  in 
some  different  relation  to  the  cause  or  the 
party  from  that  which  he  now  occupies, 
and  that  the  change  in  his  position  has 
been  such  that,  though  his  present  state- 
ment is  in  favor  of  his  interest,  yet  that 
the  former  one,  at  the  time  it  was  made, 
must  have  been,  or  at  least  must  have  ap- 
peared to  be,  directly  against  his  interest. 
Reed  v.  Spaulding,  42  N.  H.  114. 

The  only  cases  in  which  evidence  has 
been  admitted  of  antecedent  statements  by 
41  |..R.A.(N.S,)  '^ 


a  witness  consistent  with  his  testimony  on 
the  trial,  according  to  the  court  in  Train 
V.  Taylor,  51  Hun,  216,  4  N.  Y.  Supp.  492, 
have  been  those  in  which  the  relations  of 
the  witness  to  the  subject-matter,  or  to 
the  party  in  whose  behalf  he  has  testified, 
have  become  so  changed  as  to  make  it  for 
his  interest  to  falsify  his  testimony;  and 
in  the  view  of  the  court,  these  cases  should 
not  be  extended,  because  evidence  of  this 
sort  is  of  the  most  dangerous  character 
which  can  be  admitted  by  a  court  of  jus- 
tice. 

A  surety  on  a  bond  of  a  public  officer, 
defending  a  suit  upon  the  obligation  aris- 
ing out  of  his  principars  default,  and  testi- 
fying in  his  own  behalf  that  the  instrument 
was  not  filled  out  when  he  signed  it,  and 
who  has  been  impeached  upon  cross-exami- 
nation and  otherwise  by  efforts  tending  to 
show  that  this  testimony  was  in  conflict 
with  his  previous  conduct  and  admissions, 
and  his  present  claim  an  afterthought,  can- 
not corroborate  himself  or  be  corroborated 
by  another  witness's  testimony  to  the  effect 
that  he  had  said  some  six  years  before  that 
the  bond  was  blank  when  he  signed,  since 
his  motives  and  relation  to  the  obligation 
must  then  have  been  the  same  as  they  were 
when  he  testified.  Repass  v.  Richmond,  99 
Va.  508,  39  S.  E.  160. 

When  the  right  of  a  plaintiff  to  recover 
for  work  and  labor  rests  mainly  upon  the 
testimony  of  his  brother,  who,  the  defendant 
alleges,  had  been  a  joint  partner  in  the 
contract  out  of  which  the  claim  for  com- 
pensation has  arisen,  and  who  has  been 
proved  to  have  made  remarks  to  sundry  per- 
sons tending  to  establish  a  partnership  in-' 
terest,  it  is  error  to  bolster  up  the  credit 
of  such  Witness  by  proof  that  he  had  made 
several  declarations  consistent  with  his 
testimony,  denying  any  partnership  or  joint 
undertaking  with  the  plaintiff  in  the  con- 
tract in  suit.    Smith  v.  Stickney,  supra. 

If,  at  the  time  a  statement  is  made  by 
one  who  afterwards  testifies  as  a  witness 
upon  a  trial,  he  had  an  actual  interest 
in  making  such  statement,  it  is  inadmissible 
in  evidence  to  corroborate  his  testimony, 
irrespective  of  whether  that  interest  did  or 
did  not  induce  him  to  make  the  statement. 
This  is  so  even  when  the  motive  or  in- 
fiuence  that  existed  when  the  statement  was 
made  was  a  different  one  and  probably  un- 
known to  the  witness. 

If  the  interest  existed  the  statement  is 
not  admissible,  and  if  the  interest  did  not 
exist  the  statement  is  admissible,  to  repel 
an  inference  that  the  witness  has  fabricated 
his  testimony,  ^tna  Ins.  Co.  v.  Eastman, 
95  Tex.  34,  64  S.  W.  863. 

Thus,  in  an  action  upon  a  policy  of  fire 
insurance,  defended  upon  the  ground  of 
forfeiture  in  consequence  of  the  insured's 
having  taken  out  additional  insurance  with- 
out first  giving  notice  to  the  company, 
where  the  plaintiff  and  the  defendant's 
agent  were  in  dispute  as  to  whether  or 
not  such  notice  had  been  given,  and  a  wit- 
ness for  the  defendant  had  sworn  to  an 
admission   b^   the   plaintiff  when  he  took 
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out  the  second  policy  that  he  had  not  noti- 
fied the  agent  of  his  purpose  and  act,  it  is 
error  to  receive  proof  that  on  the  same 
day  the  insured  told  another  person  of 
having  notified  the  defendant's  agent  that 
he  had  taken  out  additional  insurance, 
since,  although  no  loss  had  heen  occurred, 
the  first  policy  was  by  its  terms  then  for- 
feited, and  a  motive  then  existed  for  the 
plaintiff  to  make  his  self-serving  statement. 
Ibid. 

In  a  trial  for  an  assault,  and  robbery 
from  the  person,  it  is  prejudicial  error  to 
receive  in  evidence  against  the  prisoiysr  the 
complaint  made  the  morning  after  the 
offense  to  a  magistrate  by  the  prosecuting 
witness,  and  his  statements  a  few  days  later 
to  the  public  prosecutor,  to  corroborate 
his  testimony  giving  the  story  of  the  crime, 
where  the  attack  of  the  defense  upon  him 
was  not  that  his  testimony  was  recently 
fabricated,  but  that  his  story  was  falsified 
from  the  very  beginning,  to  shield  himself 
from  another  crime  by  accusing  his  fellow 
criminals.  People  ▼.  Collier,  141  App.  Div. 
Ill,  126  N.  Y.  Supp.  725. 

Although  the  court  in  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Stone,  —  Tex.  Civ.  App.  — , 
25  S.  W.  808,  an  action  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  when 
about  to  embark  upon  a  railway  train,  held 
it  error  to  admit  proof  of  the  plaintiff's 
statement  of  how  the  accident  occurred, 
made  by  him  when  being  carried  to  a  sur- 
geon, to  the  driver  of  the  vehicle,  and  after- 
wards to  the  surgeon  when  he  arrived,  on 
the  ground  that  his  interest  was  the  same 
when  he  made  such  statements  as  it  was  at 
the  time  of  the  trial,  and  there  was  no 
charge  of  a  recent  fabrication,  the  record 
disclosed  that  the  testimony  of  the  driver 
and  the  surgeon  was  received  after  the  rail- 
way company  had  introduced  evidence  giv- 
ing a  different  version  than  the  plaintiff's 
of  the  manner  in  which  he  was  injured,  and 
so  contradicted  him  in  certain  important 
details. 

o.  Consistent    atatements    contrary    to 
contemporaneous  interest. 

In  several  cases  it  has  been  held  that 
when  a  witness  is  charged  with  testifying 
from  motives  calculated  to  induce  him  to 
make  false  statements,  he  may  be  proved 
to  have  made  similar  statements  at  a  time 
when  motives  of  self-interest  would,  if  his 
statements  were  not  true,  have  induced  him 
to  make  a  different  statement  of  facts. 

The  following  are  instances  of  such  rul- 
ings: Gates  V.  People,  14  111.  433;  Stolp 
V.  Blair,  68  111.  641;  Chicago  City  R.  Co. 
V.  Matthieson,  212  111.  202,  72  N.  E.  443; 
French  v.  Merrill,  6  N.  H.  465;  Com.  ▼. 
Brown,  23  Pa.  Super.  Ct.  470;  Com.  ▼. 
Miller,  31  Pa.  Super.  Ct.  317. 

The  previous  statements  of  a  witness  con- 
sistent with  his  testimony  in  court  are 
competent  when  the  credibility  of  the  wit- 
ness, or  his  statement  on  the  trial,  is  as- 
sailed by  cross-examination  tending  to  show 
his  statement  is  incorrect,  or  that  the  wit- 
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I  ness  is  unreliable  because  of  a  subsequently 
acquired  interest.  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Lawson,  106  Tenn.  639^  58  S.  W. 
480. 

When  a  witness  is  discredited  by  show- 
ing that  he  is  not  disinterested,  but  is 
testifying  under  an  inducement  to  mis- 
state facts,  said  the  court  in  Mason  v.  Ves- 
tal, 88  Cal.  396,  22  Am.  St.  Rep.  310,  26 
Pac.  213,  there  is  some  plausibility  in  the 
claim  that  statements  to  the  same  effect 
as  his  testimony,  made  before  he  became 
interested,  tend  in  some  degree  to  show  that 
his  testimony  was  not  affected  by  this  in- 
terest. 

There  is  no  limitation  in  North  Carolina 
on  the  rule  respecting  the  admissibility 
of  previous  correspondent  accounts  of  the 
same  transaction  to  confirm  the  testimony 
of  an  assailed  witness,  which  confines  the 
evidence  to  such  declarations  as  were  made 
before  the  witness  came  under  any  bias  or 
infiuence  calculated  to  warp  his  testimony. 
Jones  V.  Jones,  80  N.  C.  247. 

According  to  the  court  in  that  case,  such 
a  limitation  is  not  supported,  either  by  the 
numerous  adjudications  of  the  supreme 
court  of  the  state,  or  by  sound  reason. 

To  r^ard  as  generally  inadmissible  prior 
statements  of  a  witness  consistent  witn  his 
testimony,  and  as  admissible  to  repel  an 
imputation  of  a  design  on  his  part  to  mis- 
state or  misrepresent  from  motives  of  in- 
terest or  friendship,  when  such  consistent 
statements  were  nwde  at  a  time  when  the 
supposed  motives  did  not  exist,  or  wlien 
the  interest  of  the  witness  would  have 
prompted  him  to  make  a  different  state- 
ment, is,  in  the  opinion  of  the  court  in 
State  V.  George,  80  N.  C.  (8  Ired.  L.)  324, 
49  Am.  Dec.  392,  to  make  a  distinction 
which  applies  more  properly  to  the  weight 
than  to  the  competency  of  the  testimony. 


XJ.  Invpeachment  hy  proof  of  had  char' 

€U3ter, 

The  courts,  always  excepting  those  of 
North  Carolina,  generally  agree  that  it  is 
not  allowable  to  support  the  credibility  and 
corroborate  the  testimony  of  a  witness 
whose  character  for  truth  and  veracity  has 
been  proved  to  be  so  bad  that  his  state- 
ments under  oath  are  unworthy  of  belief, 
by  evidence  that  on  some  previous  occasion 
he  made  statements  in  harmony  with  and 
similar  to  his  testimony.  McKelton  ▼. 
State,  86  Ala.  596,  6  So.  301;  Mason  v. 
Vestal,  88  Cal.  396,  22  Am.  St.  Rep.  310, 
26  Pac.  213 ;  People  v.  Wright,  4  Cat.  App. 
704,  89  Pac.  364;  State  ▼.  Vincent,  24 
Iowa,  570,  95  Am.  Dec.  763;  Thurmond  ▼. 
State,  27  Tex.  App.  347,  11  S.  W.  461; 
Stanford  v.  State,  34  Tex.  Crim.  Rep.  89, 
29  S.  W.  271;  Ma  Riojas  v.  State,  36  Tex. 
Crim.  Rep.  182,  36  S.  W.  268;  Ball  v. 
State,  —  Tex.  Crim.  Rep.  — ,  36  S.  W. 
448;  Gibbs  v.  Linsley,  13  Vt.  208. 

A  witness  for  the  state  additional  to  the 
prosecutrix  upon  a  trial  for  incest,  who 
testified  to  having  witnessed  the  incestuous 
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intercourse  and  whom  the  defendant  had 
impeached  by  proof  that  her  general  repu- 
tation for  truth  and  veracity  was  bad,  and 
that  she  habitually  related  differently 
transactions  of  which  she  spoke,  may  not 
be  corroborated  and  sustained  by  the  state 
by  evidence  that  to  persons  out  of  court 
previously  she  made  statements  similar  to 
those  to  which  she  testified.  Stanford  v. 
State,  34  Tex.  Crim.  Rep.  89,  29  S.  W. 
271. 

The  contrary  was  once  held  in  Alabama 
{vide,  Sonneborn  v.  Bernstein,  49  Ala. 
168),  but  the  decision  was  subsequently 
expressly  overruled  (McKelton  v.  State,  86 
Ala.  595,  6   So.   301). 

The  Pennsylvania  courts  have  not  been 
wholly  consistent  upon  this  point.  In  Good 
V.  Good,  7  Watts,  195,  and  again  in  Com. 
V.  Kay,  14  Pa.  Super.  Ct.  376,  it  was  re- 
garded as  the  settled  opinion  that  evidence 
of  previous  consistent  statements  of  a  wit- 
ness whose  character  for  truth  and  veracity 
is  bad  is  in  general  not  admissible. 

In  another  case,  however,  it  was  decided 
that  a  witness  for  the  prosecution  upon  a 
trial  for  murder  charged  to  have  been 
effected  by  the  administration  of  arsenic 
in  coffee,  who  testified  to  having  partaken 
with  the  deceased  of  coffee  prepared  for 
the  deceased,  and  then  almost  immediately 
afterwards  to  have  been  taken  ill,  whose 
story  of  her  own  illness,  and  character  for 
truth  and  veracity  had  been  attacked  by 
the  prisoner,  may  properly  be  corroborated 
by  proof  that  she  made  to  other  persons 
immediately  after  the  event,  the  same  state- 
ment respecting  her  illness  and  the  pre- 
ceding occurrences  to  which  she  testified. 
Zell  V.  Com.  94  Pa.  258. 

If  the  character  for  truth  and  veracity 
of  a  witness  is  assailed,  the  way  to  defend 
it  is  by  proving  it  good.  Robb  v.  Hackley, 
23  Wend.  50. 

If  the  character  of  a  witness  is  attacked 
as  morally  bad,  there  is  much  difference  of 
opinion  as  to  whether  or  not  his  prior  con- 
sistent statements  are  admissible  to  sup- 
port his  testimony. 

The  following  cases  are  in  the  negative: 

When  the  credibility  of  a  witness  is  im- 
peached by  direct  testimony  of  his  general 
bad  moral  character,  he  cannot  be  support- 
ed by  proof  that  statements  of  the  facts 
made  by  him  before  the  trial  corresponded 
to,  and  were  consistent  with,  his  testimony. 
State  V.  Vincent,  24  Iowa,  570,  95  Am. 
Dec.  753. 

The  impeachment  of  a  witness  for  the 
defendant  on  a  trial  for  homicide,  by  proof 
that  he  had  been  convicted  of  a  felony,  does 
not  authorize  the  prisoner  to  prove  that 
he  testified  the  same  way  on  the  prelimi- 
nary examination  that  he  did  on  the  trial. 
Scott  V.  State,  —  Tex.  Crim.  Rep.  — ,  47 
S.  W.  531. 

We  know  of  no  rule  of  law,  said  the  court 
in  that  case,  that  would  authorize  a  wit- 
ness to  be  bolstered  up  by  proof  of  his 
former  statement  when  attacked  by  evi- 
dence of  bad  character. 

A  witness  for  the  people  upon  a  trial  for 
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arson  alleged  to  have  been  the  end  of  a 
conspiracy  by  members  of  the  prisoner's 
family  to  defraud  insurance  companies,  who 
has  testified  that  sundry  articles  were  re- 
moved from  the  burned  premises  before 
the  fire,  and  subsequently  alleged  to  have 
been  consumed  in  the  fire,  and  whose  credi- 
bility has  been  impaired  by  proof  of  her 
past  history  and  her  relations  with  the  ac- 
cused defendants,  may  not  be  corroborated 
by  the  testimony  of  another  that  she  point- 
ed out  to  him,  after  the  fire,  several  of  the 
articles  mentioned  in  the  proofs  of  loss,  and 
told  Ivm  substantially  the  same  story  to 
which  she  testified.  People  v.  Smith,  162 
N.  Y.  520,  66  N.  E.  1001. 

In  a  civil  action  for  money  had  and 
received,  founded  upon  an  alleged  larceny 
from  the  plaintiff  instigated  by  the  defend- 
ant, where  two  women  who  had  been  ar- 
rested and  incarcerated  upon  a  charge  of 
participating  in  the  crime  became  witnesses 
in  plaintiff's  behalf  after  the  prosecution 
of  themselves  had  been  dismissed,  and 
whose  credit  had  been  attacked  both  on  the 
ground  that  they  were  women  of  bad  char- 
acter and  had  also  previously  made  contra- 
dictory statements,  it  was  held  error  to  ad- 
mit proof  of  their  statements  while  in 
custody,  consistent  with  their  testimony 
upon  the  witness  stand,  to  confirm  that 
testimony  and  to  sustain  their  credibility. 
Queener  v.  Morrow,  1  Coldw.  123. 

On  the  other  hand,  it  was  said  in  Quigley 
V.  Swank,  11  Pa.  Super.  Ct.  602,  that  the 
previous  declarations  of  a  witness  con- 
sistent with  his  present  testimony  are  ad- 
missible in  evidence  when  the  credit  of  the 
Witness  has  been  impeached  by  attacking 
his  character. 

In  State  v.  Grant,  79  Mo.  113,  49  Am. 
Rep.  218,  the  supreme  court  of  Missouri 
approved  the  doctrine  that  a  witness  of 
generally  bad  reputation  for  morality,  for 
instance,  a  woman  attacked  for  inchastity, 
might  properly  be  corroborated  by  proof  of 
her  prior  statements  consistent  with  her 
testimony;  but  in  that  particular  case  the 
evidence  was  held  inadmissible  because  it 
was  offered  in  anticipation  of  and  before 
an  actual  impeachment  of  the  witness. 

The  court  afterwards  repudiated  the  doc- 
trine. State  V.  Hendricks,  172  Mo.  654,  73 
S.  W.  194. 

It  has  repeatedly  been  affirmed  in  North 
Carolina,  that  when  a  witness  has  been  im- 
peached in  any  way,  including  his  general 
impeachment  for  bad  character,  his  previ- 
ous accounts  of  transactions  to  which  he 
has  testified,  which  were  consistent  .with  his 
testimony,  may  be  received  in  evidence  to 
corroborate  him.  State  v.  Dove,  32  N.  0. 
(10  Ired.  L.)  469;  March  v.  Harrell,  46 
N.  C.  (1  Jones,  L.)  329;  State  v.  Thoma- 
son,  46  N.  C.  (1  Jones,  L.)  274;  Isler  v. 
Dewey,  71  N.  C.  14;  Jones  v.  .Jones.  80 
N.  C.  247;  State  v.  Rowe,  98  N.  C.  629, 
4  S.  E.  506;  State  v.  Staton,  114  N.  C. 
813,  19  S.  E.  96;  State  v.  Exum,  138  N.  C. 
599,  50  S.  E.  293. 

Upon  a  trial  for  burglary  and  larceny, 
in  which  a  woman  witness  for  the  state 
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has  been  impeached  by  proof  of  her  im- 
moral relations  with  the  prisoner,  and  of 
having  stolen  money  from  her  employer 
for  him  on  sundry  occasions,  it  is  proper 
and  competent  to  support  her  testimony  by 
proof  that  at  other  times  she  had  made 
statements  consistent  with  the  matter  to 
which  she  testified.  State  v.  Rowe,  98  N. 
C.  620,  4  S.  £.  506. 

The  court  in  State  v.  Dove,  32  -N.  C. 
(10  Ired.  L.)  469,  on  appeal  from  a  con- 
viction for  murder  in  which  the  prisoner 
complained  that,  after  he  had  impeached, 
on  the  ground  of  a  bad  character  for  truth 
and  morals,  the  chief  witness  for  the  state, 
the  trial  court  admitted^  over  his  objec- 
tion, proof  that  the  witness  on  the  evening 
following  the  hopiicide,  and  the  next  morn- 
ing, had  made  the  same  statement  of  the 
crime  to  which  he  testified  on  the  trial. 
This  complaint  was  disposed  of  in  this 
way:  "In  State  v.  George,  30  N.  C.  (8 
Ired.  L.)  324,  49  Am.  Dec.  392,''  said 
Ruffin,  Gh.  J.,  "a  previous  statement  con- 
sistent with  the  testimony  of  a  witness 
^iven  on  the  trial  was  deemed  competent 
m  support  of  his  credit,  when  attacked  by 
evidence  that  he  had  made  inconsistent 
statements.  It  is  argued  that  it  is  differ- 
ent here  because  the  witness  was  impeached 
by  evidence  of  bad  character,  but  the  force 
of  such  a  distinction  is  not  perceived.  The 
evidence  in  question  is,  in  its  nature,  but 
a  feeble  support  of  the  credibility  of  the 
witness,  but  such  as  it  is,  it  seems  to  be 
as  good  proof  that  the  testimony  of  the 
witness  is  true  when  his  veracity  is  at- 
tacked upon  the  score  of  bad  character,  as 
upon  that  of  having  told  different  tales 
about  the  matter." 

XII.  Opening   the  door   for  consistent 

statements. 

If  the  tendency  of  the  cross-examination 
of  a  witness  is  to  discredit  him,  or  if  the 
testimony  is  such  as  to  cast  a  doubt  upon 
his  truthfulness,  fairness,  or  accuracy,  evi- 
dence of  his  previous  consistent  statements 
is  admissible  to  corroborate  him.  State  v. 
Morton,  107  N.  C.  890,  10  L.R.A.  62^7,  12 
S.  E.  112. 

Where  the  object  of  a  cross-examination 
is  to  show  that  the  testimony  of  the  wit- 
ness is  an  afterthought  and  a  subsequent 
invention,  the  case  falls  within  the  excep- 
tion which  admits,  to  corroborate  his  testi- 
mony, the  proof  of  declarations  made  by 
a  witness  previously  out  of  court  at  a 
time  before  invention  became  necessary. 
Baber  v.  Broadway  &  7th  Ave.  R.  Co. 
9  Misc.  20,  29  K.  Y.  Supp.  40. 

Thus,  when  the  aim  of  a  cross-examina- 
tion of  a  witness  is  to  establish  that  a  con- 
versation testified  to  by  him  in  chief,  as 
having  been  had  with  one  of  the  parties, 
was  in  fact,  at  least  in  part,  an  after- 
thought and  a  later  invention,  it  is  proper 
in  rebuttal  to  show  that  the  witness  had 
previously  told  the  same  story.  Gilbert  v. 
Sage,  57  N.  Y.  639,  affirming  6  Lans.  287. 

In  order  to  come  within  the  exception  to 
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the  rule  that  proof  of  declarations  made 
by  a  witness  out  of  court,  in  corroboration 
of  his  testimony  given  on  the  trial  of  a 
cause,  is  inadmissible,  it  is  not  necessary 
that  he  be  directly  charged  with  having 
fabricated  or  misstated  his  story.  It  is 
sufficient  if  the  impeaching  evidence  tends 
to  show  that  the  account  oi  the  transaction 
given  by  him  is  a  recent  fabrication,  or  was 
prompted  by  corrupt  motives.  Baber  v. 
Broadway  ft  7th  Ave.  R.  Co.  supra. 

To  render  competent,  as  corroborative 
evidence,  statements  made  by  a  witness 
soon  after  the  events  to  which  she  has 
testified,  consonant  with  her  testimony,  for 
the  purpose  of  repelling  an  inference  or 
imputation  that  the  story  testified  to  by 
her  was  a  recent  fabrication,  it  is  not 
essential  that  it  be  explicitly  charged  in 
words  that  her  testimony  was  fabricated; 
but  it  is  enough  that  the  truth  of  her  story 
is  questioned  and  her  character  for  truth- 
fulness assailed.     Zell  v.  Com.  94  Pa.  258. 

To  render  evidence  of  previous  consistent 
statements  admissible  for  the  purpose  of 
repelling  an  imputation  that  a  witness's 
story  is  fabricated  or  distorted  under  the 
infiuence  of  a  motive  inducing  him  to  color 
or  falsify  his  testimony,  it  is  not  essential 
that  the  charge  be  made  by  testimony  or 
directly,  but  it  is  sufficient  if  it  be  made 
by  the  remarks,  innuendoes,  or  imputa- 
tions of  counsel  in  cross-examining  him,  or 
in  addressing  the  court  or  the  jury;  and 
if  that  appears  plainly,  then  his  previous 
declarations  consistent  with  his  testimony, 
made  at  a  time  when  the  imputed  motive 
did  not  exist,  or  when  his  interest  would 
naturally  require  him  to  make  a  different 
statement,  are  admissible  for  the  purpose 
of  fortifying  his  testimony.  Com.  v.  Brown, 
23  Pa.  Super.  Ct.  470. 

Where  the  testimony  of  a  defendant  on 
trial  for  murder,  as  a  witness  in  her  own 
behalf,  is  attacked  by  prolonged  and  in- 
sinuative  cross-examination,  by  proof  of 
previous  contradictory  statements,  and  by 
failure  to  make  complaints  where  they  are 
apparently  called  for,  such  defendant  may 
be  aided  by  supporting  testimony  that  she 
did  make  such  complaints  to  certain  per- 
sons. Streight  v.  State,  —  Tex.  Grim. 
Rep.  — ,  138  S.  W.  742. 

On  the  other  hand,  evidence  of  previous 
statements  of  a  witness  consistent  with  his 
testimony  is  never  admissible  for  the  sole 
purpose  of  answering  doubts  thrown  upon 
that  testimony  by  cross-examination.  Peo- 
ple V.  Finnegan,  1  Park.  Grim.  Rep.  147. 

Thus,  a  mere  isolated  attempt  by  a  de- 
fendant on  trial  for  murder,  by  cross- 
examination  to  break  down  a  witness  for 
the  state,  will  not  entitle  the  state  to  intro- 
duce his  consistent  testimony  at  other 
times.  Corpus  v.  State,  61  Tex.  Grim. 
Rep.  316,  102  S.  W.  1152. 

And  again:  Mere  cross-examination  of 
a  witness  respecting  the  contents  of  an 
affidavit  she  had  previously  made  upon  the 
same  subject  as  her  testimony,  followed  by 
an  inspection  of  it  by  the  cross-examiner, 
does  not  entitle  the  litigant  who  called  her 
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as  a  witness  to  put  such  affidavit  in  evi- 
dence for  the  purpose  of  corroborating  her 
testimony.  Judd  v.  Letts,  158  Cal.  359, 
41  L.R.A.(N.S.)    166,  111  Pac.  12. 

After  a  witness  for  the  state  upon  the 
trial  of  an  indictment  for  homicide  has 
testified,  upon  his  direc£  examination,  to 
statements  o^  the  accused  overheard  by  him 
while  confined  in  jail/  and  admitted  upon 
cross-examination  that  he  had  afterwards 
said  that  his  report  of  such  statements  was 
false,  it  is  prejudicial  error  to  receive  in 
evidence  testimony  of  other  witnesses  that 
he  told  them  out  of  court  substantially  the 
same  story  to  which  he  testified  upon 
his  direct  examination.  Childs  v.  State,  55 
Ala.  25. 

Upon  the  trial  of  an  indictment  for  homi- 
cide, where  a  witness  testified  that  the  dy- 
ing victim  told  him  the  fatal  shooting  was 
accidental,  but  on  cross-examination  had 
said  further  that  the  dying  man  refused 
later  to  swear  to  that  statement,  it  was 
held  prejudicial  error  to  admit  evidence 
that  the  witnesss  had  sent  the  public  proser 
cutor  a  message  by  another  person  stating 
the  facts  testified  to  by  him  on  cross-exami- 
nation, because,  in  the  view  of  the  court, 
the  only  possible  effect  of  proving  such 
message  would  be  to  strengthen  the  testi- 
mony of  the  witness.  Sanders  v.  State,  105 
Ala.  4,  16  So.  035. 

In  a  trial  for  robbery  from  the  person, 
it  is  prejudicial  error,  after  the  victim  of 
the  crime  has  been  called  as  a  witness,  and 
fully  examined  and  cross-examined,  and  has 
testified  to  all  the  circumstances  of  the  of- 
fense, to  permit  the  state  to  call  as  a  wit- 
ness, and  to  receive  the  testimony  of,  the 
keeper  of  the  hotel  at  which  the  prosecut- 
ing witness  was  staying  at  the  time  of  the 
robbery,  as  to  how  he  appeared  when  he 
returned  and  what  he  said  about  the  crime 
and  the  identity  of  the  criminal.  People 
V.  Finnegan,  1  rark.  Crim.  Rep.  147. 

An  attack  by  a  prisoner  on  trial  for 
larceny  from  the  person,  on  the  credibility 
of  the  prosecuting  witness,  on  the  ground 
that  the  latter  was  intoxicated  when  the 
crime  was  said  to  have  been  committed, 
does  not  open  the  door  for  the  state  to 
prove  that  the  prosecutor  immediately  after 
being  robbed  went  to  the  house  of  a  man 
living  but  a  few  doors  from  the  scene  of 
the  crime,  and  told  him  the  same  tale  to 
which  he  testified.  Haynes  v.  Com.  28 
Gratt.  942. 

In  an  action  by  a  railway  mail  clerk 
against  a  railroad  company,  for  personal 
injuries  sustained  in  a  train  wreck  at  a 
washout  on  the  right  of  way,  it  is  not 
competent  to  corroborate  a  witness  for  the 
defendant,  who  testified  that  a  cloud-burst 
occurred  a  score  or  more  of  miles  away 
from  the  scene  of  the  wreck,  to  show  that 
the  damage  was  due  to  an  act  of  Gk>d,  and 
upon  cross-examination  that  he  told  the 
same  story  to  a  newspaper  editor  who  inter- 
viewed him  a  day  or  so  later  upon  the  sub- 
ject, to  admit  in  evidence  on  the  redirect 
examination  a  copy  of  the  newspaper  re- 
port of  the  interview  spoken  of,  published 
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immediately  afterwards.  Southern  P.  Co. 
Co.  V.  Schuyler,  68  C.  C.  A.  409,  135  Fed. 
1015. 

When,  in  an  action  for  damages  caused 
by  fire  alleged  to  have  been  due  to  defects 
in  insulating  electric  light  wires  installed 
by  the  defendant  in  the  burned  premises,  a 
former  owner  of  such  premises,  with  whom 
the  defendant  had  contracted  to  install  the 
wires,  .was  examined  as  a  witness  and  gave 
testimony  relating  to  the  manner  in  which 
the  fire  occurred,  and  was  confronted  on 
cross-examination  with  declarations  he  had 
previously  made  in  apparent  contradiction 
to  his  testimony,  it  is  not  competent  to 
corroborate  him  by  proof  that  at  a  still 
earlier  period,  and  shortly  after  the  fire 
occurred,  he  had  made  to  a  fire  mashal 
engaged  in  investigating  the  fire,  a  state- 
ment substantially  the  same  as  that  to 
which  he  had  testified  in  chief.  Dechert 
V.  Municipal  Electric  Light  Co.  39  App. 
Div.  490,  57  N.  Y.  Supp.  225. 

In  the  case  of  Browning  v.  Jones,  52 
111.  App.  597,  where  a  judgment  giving 
damages  for  debauching  the  plaintiff's  wife 
was  reversed  for  error  in  charging  the 
jury,  the  court  said :  "The  offer  of  evidence 
by  appellant,  to  show  that  Seibman  had 
made  statements  to  other  parties  of  his 
relations  with  Mrs.  Jones,  before  he  could 
be  suspected  of  being  improperly  influenced, 
was  properly  excluded  for  the  reason  that 
his  evidence  was  only  directly  attacked  by 
impeachment,  and  not  by  independent 
proof;  that  of  itself  would  indicate  that 
his  story  was  a  recent  fabrication.  It  is 
true  many  questions  were  asked  him  on 
cross-examination  for  the  purpose  of  dis- 
crediting his  testimony  on  that  point,  but 
though  such  cross-examination  may  have 
resulted  in  contradiction,  .  .  .  yet  that 
of  itself  is  not  sufficient  to  admit  evidence 
[of]  former  declaration  [s]  not  under 
oath." 

The  case  of  Webb  Granite  &,  Constr.  Co. 
V.  Boston  &  M.  R.  Co.  206  Mass.  572,  92 
N.  E.  717,  was  one  in  which  the  plaintiff 
had  sued  for  damages  for  the  loss  of  prop- 
erty by  fire  caused  hj  sparks  from  defend- 
ant's locomotive  engine,  and  was  defeated 
on  the  trial.  On  exceptions  to  the  verdict, 
the  plaintiff  complained  that  the  trial  court 
had  erroneously  excluded  evidence  offered 
by  it  to  show  that,  on. the  morning  of  the 
fire,  its  principal  witness,  and  the  only  one 
who  could  testify  to  the  initial  outbreak 
of  the  fire,  had  told  the  same  story  of  its 
origin  as  he  had  in  testifying  in  chief. 
This  witness  had  not  been  impeached  direct- 
ly, neither  had  any  overt  attack  been  made 
upon  his  credibility,  nor  had  he  been  shown 
to  have  made  any  statements  in  contradic- 
tion to  his  testimony,  but  an  extended  cross- 
examination  of  him  had  shown  that  both  by 
letters  and  in  person  he  had  been  in  com- 
munication concerning  the  fire  and  his  testi- 
mony with  the  general  counsel  for  the  rail- 
road, and  had  given  indications  that  he 
was  less  clear  and  accurate  in  his  memory 
of  details  and  events  than  he  afterwards 
appeared  to  be  in  his  testimony.     The  line 
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of  examination,  too,  was  such  ae  to  give 
rise  to  a  suspicion^  not  indeed  expressed, 
that  he  was  negotiating  for  a  bribe  to 
testify  untnithfullv.  The  court  declined  to 
rule  one  way  or  the  other  upon  the  ques- 
tion whether  or  not  the  rejection  of  the 
supposedly  corroborative  statements  of  the 
witness  near  to  the  event  was  error,  be- 
cause it  found  another  ground  for  setting 
aside  the  verdict  and  remanding  the  cause 
for  a  new  trial,  in  which  the  question 
might  arise  amid  different  circumstances. 
It  contented  itself  with  referring  to  the 
general  rule  and  its  exceptions  concern- 
ing the  admission  of  previous  statements  to 
corroborate  a  witness,  and  by  adding  that 
it  was  largely  in  the  discretion  of  the  trial 
court  to  decide  whether  the  circumstances 
developed  called  for  the  application  of  the 
rule  or  the  exception. 

XIII,  Re'efftablUthIng  credit  after  evi' 
dence  of  contrad.ictory  statements* 

a.  Replies  to  confessed  contradictions. 

1.  Previous  inconsistent  oaths. 

The  admissibility  of  previous  correspond- 
ent accounts  of  the  same  transaction,  to 
confirm  the  testimony  of  an  assailed  wit- 
ness delivered  on  the  trial,  has  been  said  to 
rest  upon  the  principle  that  as  conflicting 
statements  impair,  so  uniform  and  consist- 
ent statements  sustain  and  strengthen,  his 
credit  before  the  jury.  Jones  v.  Jones,  80 
N.  C.  247. 

Supposing  a  witness  to  be  impeached  by 
evidence  that  on  some  previous  occasion  he 
made  statements  more  or  less  contrary  to 
his  testimony,  and  that  such  proof  is  not 
denied,  nor  are  the  contradictory  state- 
ments explained  in  anywise.  Being  vir- 
tually confessed,  can  the  effect  of  the  in- 
consistent statements  be  met  and  avoided 
by  proof  that  at  other  times  and  places 
the  witness  made  statements  similar  to  or 
identical  with  those  to  which  he  testified? 

The  courts  have  answered  the  question 
both  ways.  They  have  said  "yes"  in  some 
and  "no"  in  other  cases. 

The  cases  follow  in  the  order  of  affirm- 
ative and  negative. 

If  a  witness  swears  that  he  was  present 
on  a  certain  occasion  when  a  certain  act 
was  done  and  a  particular  remark  was 
made,  and  the  opposite  party  offers  evidence 
to  prove  that  he  was  not  present,  such  proof 
goes  to  impeach  the  credibility  of  the  wit- 
ness, and  his  testimony  may  be  corroborated 
by  proof  of  prior  declarations  in  regard  to 
the  alleged  act  and  remark.  Washington 
F.  Ins.  Co.  V.  Davison,  30  Md.  91. 

After  a  witness  for  the  prosecution  upon 
the  trial  of  an  indictment  of  several  persons 
for  homicide  has  testified  to  his  presence 
with  the  prisoners  on  the  night  when  the 
victim  was  killed,  and  to  having  seen  them 
make  the  murderous  attack,  and  has  been 
contradicted  by  all  of  the  defendants,  it  is  | 
competent  for  the  government  to  support 
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and  fortify  the  testimony  of  its  witness  by 
proof  from  another  person  that  on  the 
morning  following  the  murder  the  witness 
had  told  him  the  same  story  that  he  told 
in  court.  United  States  v.  Neverson,  1 
Mackey,  162. 

In  a  contest  between  the  widow  of  a  man 
who  died  in  possession  of  real  estate  con- 
veyed to  him  by  his  father  by  a  deed  not 
recorded,  which  had  been  lost  or  destroyed, 
and  the  children  and  grandchildren  of  her 
father-in-law,  the  grantor  in  such  deed, 
wherein  the  vital  question  was  whether  the 
deed  conveyed  an  estate  in  fee  simple  as  the 
plaintiff  alleged,  or  only  a  life  tenancy  as 
the  defendants  asserted,  and  where  two 
witnesses  upon  opposite  sides  testified  to 
having  seen  and  examined  the  deed,  one 
stating  that  it  conveyed  an  estate  in  fee, 
and  the  other  that  it  contained  no  words 
of  inheritance  and  passed  only  an  estate 
for  life, — it  is  competent  to  sustain  and 
corroborate  the  testimony  of  the  latter  wit- 
ness by  proof  that  on  the  day  when  he  saw 
the  deed  he  stated  to  a  third  person  its 
provisions  and  contents  the  same  as  he 
testified.     Roberts  v.  Roberts,  82  N.  C.  29. 

In  an  action  by  a  bank  against  a  fidelity 
company  to  recover  a  loss  from  a  defalca- 
tion of  the  plaintiffs  cashier,  occurring  aft- 
er the  bond  given  had  expired  and  before  a 
renewal  premium  was  paid,  in  which  the 
controversy  was  whether  or  not  there  had 
been  a  complete  contract  to  renew  and  give 
credit  for  the  renewal  premium,  made  orally 
on  the  street  between  the  president  of  the 
bank  and  one  of  the  agents  of  the  obligor, — 
two  persons  in  partnership,  and  all  three 
witnesses  upon  the  trial, — where  the  oral 
contract  asserted  by  the  president  was  de< 
nied  by  the  partner  with  whom  he  claimed 
to  have  made  it,  testimony  of  the  other 
partner  that  he  met  the  president  after  the 
defalcation  of  the  cashier  had  become  pub- 
licly known,  and  the  president  asked  him 
if  he  had  not  told  him  the  bank  would  pay 
the  renewal  premium  if  the  cashier  did  not, 
and  on  his  answering  in  the  negative,  the 
president  said,  "Then  I  told  your  partner," 
is  admissible  and  properly  received.  Nation- 
al Bank  v.  Fidelitv  &  C.  Co.  32  C.  C.  A.  355, 
61  U.  S.  App.  506,  89  Fed.  819. 

In  a  criminal  prosecution  of  a  public 
officer,  a  member  of  a  board  invested  with 
the  power  and  authority  to  appoint  public 
school  teachers,  for  soliciting  bribes  and  ex- 
torting money  ifrom  applicants  for  teachers' 
positions,  the  testimony  of  a  man  who  ap- 
plied for  an  appointment  as  principal,  that 
the  defendant  and  other  members  of  the 
board,  his  alleged  co-conspirators,  at  divers 
times  while  his  application  was  pending, 
demanded  various  sums  of  money  ranging 
from  $300  to  $1,000  from  him  as  a  necessary 
condition  to  appointing  him,  which  each 
and  all  of  the  accused  officers  denied,  may 
properly  be  corroborated  and  supported  by 
the  government  by  rebutting  proof  that  the 
witness  narrated  the  facts  to  which  he  testi- 
fied to  an  independent  witness  while  the 
question  of  his  appointment  as  principal 
was  still  pending  undecided,  where  the  de- 
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fendant's  counsel  in  cross-examination  in- 
sinuated and  virtually  charged  the  witness 
with  having  fabricated  the  story  of  the  at- 
tempted extortion  under  the  influence  of  re- 
sentment at  not  receiving  the  appointment 
for  which  he  applied.  Com.  v.  Brown,  23 
Pa.  Super.  Ct.  470. 

Where,  upon  the  trial  of  an  action  by  a 
husband  against  his  father-in-law  for  alien- 
ating the  affections  of  his  wife,  the  wife  as 
a  witness  testified  to  having  on  an  occasion 
followed  her  husband  out  of  the  house  and 
begged  him  to  promise  not  to  take  away 
the  child,  and  that  he  refused,  and  the  hus- 
band, testifying  In  his  own  behalf,  contra- 
dicted her,  it  is  competent  to  prove  by  an- 
other woman  who  saw  the  wife  at  the  time 
imploring  something  from  her  husband, 
which  she  did  not  hear,  that  she  told  her 
immediately  afterwards,  upon  request,  the 
same  thing  to  which  she  testified.  Glass  v. 
Bennett,  89  Tenn.  478,  14  S.  W.  1085. 

No  error  is  made  in  admitting  proof  upon 
a  trial  for  murder  of  statements  made  by 
two  women  witnesses  in  the  presence  of  the 
accused,  to  the  effect  that  he  had  hidden 
the  weapon  with  which  the  homicide  was 
effected  the  morning  after  the  death  of  the 
victim,  notwithstanding  the  prisoner's  de- 
nial, since  such  proof  tends  to  support  the 
credibility  of  the  women  and  shows  state- 
ments by  them  consistent  with  their  testi- 
mony. Green  v.  State,  97  Tenn.  60,  36  S. 
W.  700. 

In  a  trial  for  an  assault  with  intent  to 
kill,  growing  out  of  the  discovery  by  the 
prosecuting  witness  of  a  woman  and  the  de- 
fendant in  at  best  a  compromising  situa- 
tion, and  the  latter's  resentment  at  the  in- 
trusion, wherein  the  prosecuting  witness 
and  the  defendant  contradicted  each  other 
upon  the  facts  and  circumstances  out  of 
which  the  assault  grew,  and  the  prosecutor 
was  shown  to  have  told  a  different  story 
prior  to  the  trial,  it  is  competent  for  the 
state  to  corroborate  the  prosecuting  witness 
by  the  testimony  of  another  person  to  the 
e^ect  that  such  witness  made  to  him  shortly 
after  the  occurrence  of  the  assault  a  state- 
ment of  how  it  all  happened,  which  was 
substantially  the  same  as  he  swore  to  upon 
the  witness  stand.  Parker  v.  State,  —  Tex. 
Crim.  Rep.  — ,  34  S.  W.  265. 

'A  witness  for  the  state  on  a  trial  for 
murder,  who,  after  giving  an  account  of  a 
quarrel  between  the  prisoner  and  the  de- 
ceased in  a  highway,  and  testifying  that  she 
saw  the  deceased  ride  away  and  the  defend- 
ant follow  on  foot  with  a  gun,  and  soon 
afterward  heard  a  report  of  a  gun  from  the 
direction  in  which  both  went,  has  been  con- 
tradicted by  the  defendant  in  several  im- 
portant particulars,  may  be  supported  and 
corroborated  by  the  state  in  rebuttal  bv  an- 
other witness's  testimony  that  she  told  him 
the  same  story  immediately  after  the  event 
to  which  she  testified  in  the  trial.  Lounder 
V.  State,  46  Tex.  Crim.  Rep.  121,  79  S.  W. 
552. 

It  is  not  competent  to  corroborate  the 
testimony  of  a  witness  for  the  plaintiff, 
who  has  testified  to  the  details  of  the  acci- 
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dent  in  an  action  for  personal  injury,  and 
has  been  impeached  by  proof  that  he  was 
not  present  when  the  accident  occurred, 
by  proof  that  he  said  soon  after  the  acci- 
dent that  he  had  seen  a  man  injured,  since 
such  a  general  remark  discloses  none  of  the 
facts  to  which  he  testified.  Baltimore  City 
Pass.  R.  Co.  V.  Knee,  83  Md.  77,  34  Atl. 
252. 

In  an  action  by  a  woman  to  recover  dam- 
ages from  her  seducer,  the  testimony  of  a 
witness  for  the  defendant  that  on  a  cer- 
tain occasion  prior  to  the  alleged  seduction, 
he  saw  the  plaintiff  in  a  compromising  at- 
titude with  another  man,  may  not  be  cor- 
roborated by  proof  that  he  said  so  within 
a  week  after  the  occurrence,  merely  because 
another  witness  who  was  in  his  company 
at  the  time  gave  a  contrary  account  of  the 
incident  and  testified  to  its  innocence. 
Hodges  V.  Bales,  102  Ind.  494,  1  N.  E.  692. 

In  an  issue  between  a  bank  and  a  surety 
as  to  whether  or  not  the  latter's  promissory 
note  delivered  by  the  principal  debtors  to 
the  bank  was  intended  to  he  security  for 
both  past  and  future  indebtedness,  or  for 
debts  arising  upon  subsequent  transactions 
only,  it  is  error  to  receive  testimony  of  the 
president  and  two  directors  of  the  bank  to 
support  the  testimony  of  the  cashier,  which 
had  been  contradicted  by  the  surety,  that 
the  cashier  had  reported  to  them  that  he 
had  received  the  note  as  collateral  for  all 
the  debts  the  bank  had  against  the  princi- 
pals, since  the  report  and  statement  of  the 
cashier  were  merely  his  conclusion  or  infer- 
ence. Maitland  v.  Citizens'  Nat.  Bank,  40 
Md.  540,  17  Am.  Rep.  620. 

In  an  action  to  recover  payment  of  the 
balance  of  the  purchase  price  of  a  steam  en- 
gine, boilers,  and  mill  for  grinding  sugar 
cane,  resisted  upon  the  ground  that  the 
work  and  materials  were  inferior,  weak,  and 
defective,  a  witness  for  the  plaintiff,  the 
engineer  supervising  the  setting  up  and 
earliest  operations  of  the  machinery  on  the 
defendant's  plantation,  who  testified  to  the 
excellence,  strength,  and  sufficiency  of  the 
materials  and  workmanship,  and  was  im- 
peached by  evidence  that  he  gave  a  differ- 
ent account  soon  after  the  mill  was  com- 
pleted, in  which  he  attributed  the  breaking 
of  some  of  the  machinery  to  bad  materials 
in  it,  may  not  be  corroborated  and  sup- 
ported by  the  plaintiff  in  rebuttal,  by  proof 
that  he  had  since  made  the  same  statements 
as  thiose  made  in  testifying.  Conrad  v. 
Griffey,  11  How.  480,  13  L.  ed.  779. 

Following  the  decision  in  Robb  v.  Hack- 
ley,  23  Wend.  50,  the  court  held  inadmis- 
sible in  Dudley  v.  Bolles,  24  Wend.  465,  the 
antecedent  out  of  court  declarations  of  a 
witness  in  confirmation  of  his  testimony, 
and  in  that  connection  said:  We  have  re- 
cently, in  Robb  v.  Hackley,  supra,  reconsid- 
ered the  dictum  to  the  contrary  in  People 
V.  Vane,  12  Wend.  78,  and  agreed  that  con- 
sistent statements  cannot  in  general  be  re- 
ceived in  reply  to  the  contradictions  of  a 
witness;  a  fortiori  they  are  inadmissible 
in  reply  to  direct  and  positive  contradic- 
tions by  other  witnesses. 
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2.  Unsitfom  inconHstent    declarations. 

The  question  of  the  admissibility  of  pre- 
vious statements  of  a  witness  harmonious 
with  his  testimony  has  not  infrequently 
been  mooted  where  his  credibility  was  at- 
tacked by  proof  that  at  some  previous  stage 
of  the  litigation,  or  in  some  previous  liti- 
gation, he  testified  differently  from  what 
he  did  in  the  case  at  bar. 

A  witness  impeached  by  proof  of  state- 
ments made  by  him  before  the  committing 
magistrate  upon  the  preliminary  examina- 
tion of  a  person  charged  with  burglary  and 
larceny,  contradictory  to  his  testimony  on 
the  trial,  may  not  be  supported  by  proof 
that  prior  to  such  examination  be  made 
statements  to  the  magistrate  substantially 
the  same  as  he  testified  to  at  the  trial.  Mc- 
Kelton  V.  State,  86  Ala.  604,  6  So.  301, 
overruling  Sonneborn  v.  Bernstein,  49  Ala. 
168. 

A  witness  for  the  state  in  the  trial  of 
an  indictment  for  homicide,  who  has  testi- 
fied that  he  was  induced  by  the  prisoner's 
father  to  swear  falsely  before  the  coronor's 
jury,  and  has  been  contradicted  by  the 
father,  may  not  be  corroborated  by  other 
witnesses  detailing  a  consistent  conversation 
between  the  two  after  the  false  testimony 
was  given,  although  the  father  may  be  im- 
peached by  such  evidence.  Evans  v.  State, 
05  Ga.  468,  22  S.  E.  298. 

It  is  not  competent  for  a  defendant  on 
trial  for  murder,  where  one  of  his  witnesses 
who  had  testified  to  seeing  him  pass  a 
given  point  at  a  certain  time  on  the  day 
of  the  homicide  was  shown,  upon  cross-exam- 
ination, to  have  been  uncertain  as  to  the 
time  and  the  identity  of  the  defendant,  in 
previous  statements  to  the  public  prose- 
cutor and  another  officer  and  before  the 
grand  jury,  to  support  and  corroborate  such 
witness  by  the  testimony  of  another  witness 
to  a  conversation  which  took  place  between 
the  two  about  ten  days  after  the  murder, 
in  which  the  first  witness  was  positive  upon 
both  points  and  consistent  with  his  testi- 
mony on  the  trial.  Com.  v.  Tucker,  189 
Mass.  457,  7  L.R.A.(N.S.)  1056,  76  N.  E. 
127. 

In  McKelton  v.  State,  supra,  in  which  the 
previous  decision  of  Sonneborn  v.  Bernstein, 
supra,  was  overruled,  an  accomplice  who 
had  previously  been  convicted  of  the  same 
crime  was  called  and  examined  on  a  trial 
for  burglary  as  a  witness  for  the  state,  and 
he  testified  that  he  stole  and  gave  to  the 
defendant  the  key  of  the  burglarized  store- 
house, and  denied,  on  cross-examination, 
that  before  the  committing  magistrate  he 
had  testified  that  he  did  not  give  defendant 
the  key;  whereupon  the  committing  magis- 
trate was  called  bv  defendant  and  contradict- 
ed  him  respecting  his  testimony  relating  to 
the  key,  but,  upon  being  cross-examined  by 
the  state,  admitted  that  the  witness,  when 
first  arrested  and  brought  before  him  prior 
to  the  formal  preliminary  examination  of  the 
defendant,  had  told  him  he  did  give  the 
prisoner  the  key.  It  was  the  reception  of 
this  final  bit  of  testimony  over  the  prison- 
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er's  objection  that  the  court  held  pteju- 
dicial  error,  and  which  led  to  the  overruling 
of  the  former  decision  and  the  reversal  of 
the  conviction. 

In  holding  inadmissible  statements  out 
of  court  to  third  persons,  made  by  a  wit- 
ness for  the  government  in  a  criminal 
prosecution,  who  has  been  shown  to  have 
made  inconsistent  and  contradictory  state- 
ments upon  the  preliminary  examination 
before  the  police  court,  the  court  in  the 
case  of  Com.  v.  Jenkins,  10  Gray,  485,  said: 
The  decision  of  the  point  raised  in  this 
case  is  not  to  be  understood  as  con- 
flicting with  the  class  of  cases  in  which 
a  witness  is  sought  to  be  impeached  by 
cross-examination,  or  by  independent  evi- 
dence tending  to  show  that  at  the  time  of 
giving  the  evidence  he  was  under  a  strong 
bias,  or  in  such  a  situation  as  to  put  him 
under  a  sort  of  moral  duress  to  testify  in 
a  particular  way.  In  such  case  it  is  com- 
petent to  rebut  this  ground  of  impeachment, 
and  to  support  the  credit  of  the  witness  by 
showing  that  when  he  was  under  no  such 
bias,  or  when  he  was  free  from  any  in- 
fluence or  pressure,  he  made  statements 
similar  to  those  which  he  has  given  at  the 
trial. 

Hence,  in  sundry  exceptional  cases  the 
evidence  has  been  received. 

In  a  civil  action  against  the  county,  for 
causing  the  death  of  the  plaintiff's  husband 
by  the  collapse  of  a  public  bridge  which  he 
was  engaged  in  building  according  to  im- 
proper and  defective  plans  and  specifica- 
tions knowingly  adopted  by  the  commission- 
ers for  the  county,  it  is  proper  to  corrobo- 
rate the  testimony  concerning  such  plans 
and  specifications  of  the  contractor  em- 
ployed to  build  the  bridge,  when  he  has  been 
impeached  by  proof  that  he  made  contra- 
dictory statements  at  the  coroner's  inquest, 
by  evidence  that  he  made  consistent  state- 
ments before  the  casualty  occurred.  Cloud 
County  V.  Vickers,  62  Kan.  25,  61  Pac.  391. 

In  Reed  v.  State,  62  Me.  129,  wherein, 
on  a  third  trial,  a  prisoner  was  convicted 
of  homicide,  and  complained  that  a  female 
witness  against  him,  whose  testimony  was 
different  from  and  less  favorable  to  him 
than  it  had  formerly  been,  was  permitted  to 
say  in  explanation  that  when  she  testified 
before  she  feared  his  vengeance,  the  court 
held  that  she  had  a  right  to  explain,  and 
added:  "Upon  another  ground,  independent 
of  its  connection,  with  the  explanation,  it 
is  admissible.  The  testimony  now  objected 
to  is  an  affirmation  of  that  given  upon  the 
stand  at  this  trial.  After  the  attempt  to 
impeach  her,  on  cross-examination  she  gives 
the  answer  objected  to,  showing  that  at  or 
about  the  time  of  the  homicide  her  state- 
ment as  to  her  own  participation  in  the 
affair  was  the  same  as  at  the  trial.  This 
brings  it  within  the  decision  in  Com.  v. 
Wilson,  1  Gray,  340." 

In  McKee  v.  Jones,  6  Pa.  425,  the  testi- 
mony of  a  witness  residing  out  of  the  state 
had  been  taken  by  each  party  under  separate 
commissions  issued  at  different  times,  and 
when  the  depositions  were  read  in  evidence, 
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it  was  found  that  the  witness  had  in  one 
contradicted  what  he  had  said  in  the  other 
on  a  material  point.  Thereupon  the  litigant 
at  whose  instanoe  one  of  the  depositions 
was  taken  was  allowed,  under  objection,  to 
prove  the  declarations  of  the  witness  con- 
sistent with  that  deposition,  made  prior  to 
the  issuing  of  either  commission.  In  re- 
viewing this  ruling  the  court  in  substance 
said:  The  credit  of  a  witness  may  be  im- 
peached by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  has 
testified  at  the  trial.  Statements  by  a 
witness  at  another  time,  though  admissible 
to  contradict,  are  not  equally  so  to  confirm, 
him.  This  is  the  general  rule,  but  conso- 
nant declarations  may  be  given  to  contra- 
dict evidence  tending  to  show  that  the  tes- 
timony at  the  bar  is  a  fabrication  of  recent 
date,  and  to  show  that  the  same  statement 
was  made  before  its  ultimate  effect  on  the 
question  trying  could  have  been  foreseen. 
Whether  evidence  shall  be  given  of  contra- 
dictory statements  made  by  a  witness  ex- 
amined on  the  trial,  without  first  inter- 
rogating or  advising  the  witness  supposed 
to  be  contradicted,  is  a  matter  for  the  dis- 
cretion of  the  court  trying  the  case,  and 
the  decision  will  not  be  reviewed  in  this 
court.  Here,  the  witness  resided  in  Ken- 
tucky; he  was  not  examined  in  open  court. 
In  his  second  deposition  he  denied  the  truth 
of  all  he  had  stated  in  his  first  deposition. 
The  declarations  purposed  to  be  proved 
were  made  prior  to  either  deposition,  and 
were  in  accordance  with  the  evidence  given 
on  one  of  the  commissions.  It  would  seem 
that  the  case  was  within  the  rule  stated 
in  Craig  v.  Craig,  6  Rawle,  91. 

If  the  deposition  of  the  same  witness  is 
taken  by  both  parties  to  a  civil  action, 
each  in  his  own  behalf,  the  witness  is  made 
equally  a  witness  for  both,  and  neither  is 
at  liberty  to  impeach  his  credibility  by 
proof  that  he  has  made  statements  out  of 
CQurt  contradictory  of  his  testimony  in  the 
deposition  taken  by  the  adverse  party.  And 
in  any  case,  if  a  litigant  who  has  on  his 
part  taken  and  put  in  evidence  the  deposi- 
tion of  a  witness  could  be  permitted  to  as- 
sail the  credibility  of  such  witness  in  an- 
other deposition  taken  and  introduced  by 
the  adverse  party,  by  proving  contradictory 
statements  previously  made,  it  is  not  com- 
petent for  nim  to  do  so  without  first  af- 
fording the  witness  an  opportunity  to  ex- 
plain.    Story  V.  Saunders,  8  Humph.  663. 

ft.  Denied  contradicti^ms^ 

It  is  easy  to  understand  how  in  many, 
perhaps,  in  a  majority,  of  the  cases,  the 
previous  statements  of  a  discredited  wit- 
ness consistent  or  identical  with  his  testi- 
mony ought  not  to  be  admitted  in  evi- 
dence by  way  of  corroboration.  The  argu- 
ment that  the  impeachment  persists  not- 
withstanding such  statements  seems  unan- 
swerable when  the  witness  admits  having 
made  inconsistent  statements,  or  when  his 
contradictions  have  been  proved  by  public 
records  or  private  writings  subscribed  by 
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him,  or  when  his  character  for  morals  or 
veracity  is  so  notoriously  bad  that  what  he 
says,  even  though  he  swears  to  it,  is  utter- 
ly unworthy  of  belief. 

But  it  is  not  so  easy  to  say  ex  cathedra 
that  the  previous  statements  in  harmony 
with  the  testimony  of  a  witness  in  fair  cred- 
it  senerally  and  of  good  character  ought  to 
to  he  received  to  corroborate  his  testimony, 
because  previous  inconsistent  or  contra- 
dictory statements  which  he  denies  ever  to 
have  made  have  been  attributed  to  him  by 
another  witness. 

Yet  it  often  seems  to  be  assumed  that  the 
denial  is  false,  and  the  statements  of  the 
impeaching  witness,  though  of  no  greater 
credit  or  even  of  less  credit,  are  true. 

The  cases  in  which  the  supposedly  con- 
firmatory evidence  in  these  circumstances 
has  been  excluded  are  more  numerous  than 
those  in  which  it  was  admitted. 

When  a  witness  upon  the  trial  of  a  civil 
action  is  asked  if  he  has  not,  at  a  stated 
time  and  place  and  to  a  person  named, 
made  statements  contradictory  of  what  he 
has  testified  to,  and  he  denies  having  done 
so,  it  is  prejudicial  error  for  the  court,  in 
rebuttal  of  proof  that  he  has  done  so,  to 
admit  testimony  that  to  another  person 
and  at  a  different  time,  he  has  made  state- 
ments in  accordance  with  his  testimony. 
Georgia  R.  k  Bkg.  Co.  v.  Oaks,  52  Ga.  410. 

In  an  action  against  a  railroad  company 
for  negligently  killing  one  of  its  servants, 
a  witness  who  testified  that  he  was  pres- 
ent and  witnessed  the  fatal  occurrence,  and 
was  contradicted  by  others,  may  not  be  sus- 
tained and  corroborated  by  a  proof  that  he 
said  so  to  several  persons  the  day  after  the 
fatality.  Atlanta,  K.  k  N.  R.  Co.  v.  Strick- 
land, 116  Ga.  439,  42  S.  £.  864. 

In  a  litigation  by  a  creditor  to  set  aside 
for  fraud  a  conveyance  of  land  made  by 
the  debtor  and  his  wife  to  such  creditor's 
attorneys  in  trust,  in  satisfaction  of  previ- 
ously obtained  judgments,  wherein,  to  es- 
tablish the  alleged  fraud,  the  testimony  of 
a  witness  has  l^n  introduced  to  the  effect 
that  at  a  certain  time  and  place  prior  to 
the  conveyance  the  debtor  requested  him, 
and  he  consented,  to  go  to  the  attorneys 
and  aid  the  fraudulent  scheme  of  inducing 
them  to  take  a  deed  to  satisfy  the  judg- 
ments, and  the  debtor  has  flatly  contra- 
dicted such  witness  as  to  the  subject  and 
matter  of  the  conversation  with  him  on  the 
occasion  mentioned,  it  is  prejudicial  error 
to  admit  in  evidence  the  testimony  of  an- 
other person  that  after  the  debtor  left  on 
said  occasion,  he  asked  the  first  witness 
the  purpose  of  his  visit  and  was  told  in  re- 
ply that  he  wanted  him  to  go  to  the  attor- 
neys about  a  piece  of  land  he  had  mort- 
gaged. Chapman  v.  Blakeman,  31  Kan.  684, 
3  Prfc.  277. 

In  an  action  against  a  city  for  negligent- 
ly permitting  a  hole  in  a  highway  to  exist, 
whereby  was  caused  the  death  of  plaintiff's 
intestate  through  falling  from  a  load  of 
hay  while  driving  on  such  highway,  in 
which  the  city  contended  that  the  cause  of 
the  death  was  that  the  hay  was  improperly 
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and  insecurely  loaded,  and  a  witness  for 
the  plaintiff  who  had  helped  to  build  the 
load,  and  accompanied  the  deceased  on  the 
last  journey,  was  shown,  notwithstanding 
his  denial,  by  sundxy  other  witnesses,  to 
have  stated  on  the  evening  of  the  accident 
that  the  load  was  lopsided  when  they  start- 
ed, and  they  had  been  warned  of  danger 
from  it,  it  is  reversible  error  to  permit  the 
plaintiff  to  call  other  witnesses  to  prove 
statements  made  about  the  same  time  con- 
sistent with  the  testimony.  Jenkins  v.  Hud- 
son, 40  Hun,  424. 

A  defendant  sued  for  assaulting  the  plain- 
tiff on  the  occasion  of  the  second  visit,  who, 
testifying  as  a  witness  in  his  own  behalf, 
has  been  asked  on  cross-examination  if  al- 
ways before  the  trial  he  had  not  denied 
what  in  his  testimony  in  chief  he  had  ad- 
mitted,— ^that  he  made  more  than  one  visit 
to  the  plaintiff, — ^and  who  has  answered 
that  he  had  denied  it  to  two  persons  named 
by  him,  but  not  to  all  to  whom  he  talked, 
and  has  been  met  by  plaintiff's  witnesses 
proving  further  denials,  should  not  be  per- 
mitted in  rebuttal  to  show  by  other  persons 
that  he  had  theretofore  made  the  same  ad- 
missions that  he  had  on  the  trial,  inasmuch 
as  such  self -serving  declarations  do  not  fall 
within  the  exception  to  the  rule  making 
them  inadmissible.  Lavigne  v.  Lee,  71  Vt. 
167,  42  Atl.  1093. 

In  Driggers  v.  United  States,  7  Xnd.  Terr. 
752,  104  S.  W.  1166,  a  witness  for  the  gov- 
ernment on  a  trial  for  homicide,  having  de- 
nied on  cross-examination  that  he  had  said 
to  a  certain  person  that  on  the  occasion  of 
the  crime  the  victiAi  had  dismounted  from 
his  horse  and  taken  hold  of  a  fence  post 
when  the  fatal  shot  was  fired,  and  having 
been  contradicted  by  the  person  named,  the 
government  was  allowed,  over  the  prisoner's 
objections,  to  prove  by  another  witness  that 
on  the  day  after  the  killing  the  first  vrit- 
ness  had  related  the  circumstances  of  the 
crime  precisely  as  he  had  testified  to  them. 
On  error  to  the  court  of  appeals  of  the  ter- 
ritory, to  review  the  judgment  of  convic- 
tion, the  opinion  was  expressed  that  the 
trial  court  had  erred  in  admitting  the  cor- 
roborating evidence,  but  that  the  error  was 
not  prejudicial,  because  the  fact  in  contra- 
diction was,  as  the  case  turned  out,  alto- 
gether immaterial. 

It  was  held  in  one  case  in  Texas,*  a  crimi- 
nal prosecution  for  cattle  thieving,  that  a 
witness  for  the  state  who  had  been  cross- 
examined  concerning  her  conversations 
with  a  certain  named  person  respecting 
the  identity  of  a  calf  killed  by  the  defend- 
ant, and  who  had  denied  making  the  state- 
ments attributed  to  her,  and  had  given  what 
she  asserted  was  the  true  version  of  her  re- 
marks, might  not  be  corroborated  by  proof 
that  she  told  another  person  about  the  time 
the  calf  was  killed  that  the  defendant  killed 
it;  but  in  that  case  it  was  not  sworn  that 
she  had  ever  said  that  anyone  else  slew  the 
calf,  and  she  was  impeached  along  a  differ- 
ent line  by  evidence  which  went  to  show 
that  her  reputation  in  the  neighborhood 
where  she  lived  for  truth  and  veracity  and 
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for  chastity  was  bad,  and  that  presumably 
her  motives  for  testifying  against  the  pris- 
oner were  corrupt.  Ball  v.  State,  —  Tex. 
Crim-  Rep.  — ,  36  S.  W.  448. 

In  general,  in  criminal  trials  in  Texas, 
such  evidence  is  admitted. 

For  example,  it  has  there  been  decided 
that  a  prisoner  convicted  of  an  aggravated 
assault,  where  deat)i  resulted,  who  produced 
a  witness  on  his  trial  to  swear  that  he,  and 
not  the  defendant,  struck  the  fatal  blow, 
where  the  state  on  cross-examination  asked 
such  witness  if,  on  the  night  of  the  affray, 
he  had  not  told  two  persons  named  that  he 
knew  nothing  of  the  killing,  as  he  left  be- 
fore it  happened,  and  met  his  denial  by  the 
testimony  of  the  said  persons  that  he  did 
say  so  to  them,  has  a  legal  right,  and  if 
refused  it,  is  prejudiced,  U)  prove  by  other 
witnesses  that  about  a  week  later  the  first 
one  told  them  he  had  stabbed  and  killed 
deceased.  Hardin  v.  State,  67  Tex.  Crim. 
Rep.  401,  123  S.  W.  613. 

In  Bloomer  v.  State,  48  Md.  521,  3  Am. 
Crim.  Rep.  37,  a  criminal  trial  for  con- 
spiracy of  the  defendant  with  others  to 
defraud  the  Chicago,  Burlington,  and 
Quincy  Railroad  Company  through  the  sale 
of  stolen  and  forged  annual  passenger 
passes,  a  witness  for  the  state  who  had 
testified  that  he  purchased  a  blank  pass  of 
one  of  the  alleged  conspirators  on  a  stated 
occasion,  and  had  been  contradicted  by  wit- 
nesses for  the  defense,  was  permitted  to  be 
corroborated  by  the  state  by  proof  that  to 
other  witnesses  soon  after  the  transaction, 
he  stated  substantially  the  same  fact  as  to 
the  purchase  of  the  pass  that  he  had  de- 
tailed in  evidence  in  his  testimony  before 
the  jury.  The  admissibility  of  this  species 
of  evidence,  said  the  cour^  has  been  very 
deliberately  sanctioned  by  this  court  in 
the  cases  cited  by  the  state. 

It  was  held  in  Dai  ley  v.  State,  28  Ind. 
285,  in  accord  with  what  the  court  declared 
to  be  long-established  law  in  Indiana,  that 
in  a  prosecution  for  bastardy  in  which  the 
prosecutrix  on  cross-examination  denied 
having  said  to  a  witness  subsequently  called 
by  the  defendant  to  contradict  her,  that 
"she  had  been  too  much  with  men,*'  the  state 
was  entitled  of  right  to  corroborate  her 
testimony  by  proof  from  a  number  of  wit- 
nesses that  she  had  accused  the  defendant 
of  being  the  parent  of  her  child. 

It  was  held  in  Missouri,  in  a  case  briefly 
reported,  that  where  a  plaintiff  on  cross- 
examination,  in  an  action  to  recover  the 
value  of  property  seized  and  sold  by  a  con- 
stable after  her  husband's  death,  denied 
that  she  made  a  certain  statement  in  regard 
to  the  matter  in  controversy,  and  the  de- 
fendant was  allowed  to  introduce  testimony 
contradicting  her,  to  have  been  error  to  re- 
fuse to  allow  her  to  introduce  testimony 
corroborative  of  her  statement.  State  use 
of  Degge  V.  Farrell,  6  Mo.  App.  581. 

The  best  argument  for  the  admission  of 
this  evidence  is  that  of  Cooley,  J.,  in  the 
opinion  of  the  court  in  the  case  of  Stewart 
V.  People,  23  Mich.  63,  9  Am.  Rep.  78,  a 
prosecution  for  burglary  and  ^and  larceny. 
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In  that  case  the  principal  witness  for  the 
government,  himself  awaiting  trial  for 
crime,  testified  to  having  had  a  conversa- 
tion with  the  prisoner  in  a  distant  city  in 
which  the  latter  had  confessed  the  crime, 
and  told  him  where  the  stolen  property  was 
concealed,  and  upon  cross-examination  de- 
nied having  stated  to  three  persons  named, 
about  the  time  of  the  prisoner's  preliminary 
examination,  that  the  prisoner  was  not  the 
man  he  conversed  witn  in  such  city.  He 
added  to  his  denial  that,  during  such  ex- 
amination, those  three  persons,  who  were 
his  bondsmen  upon  the  cnarge  against  him, 
came  to  him  and  threatened  to  throw  up 
his  bail  if  he  testified  against  the  prisoner, 
and  that  he  did  so  testify,  and  they  car- 
ried out  their  threat  and  surrendered  him. 
Whereupon  the  three  persons  named  were 
called  for  the  defense  and  contradicted  the 
witness.  The  trial  court  permitted  the 
prosecuting  attorney  to  corroborate  and 
fortify  the  government  witness  by  proof 
that  he  had  written  a  letter  to  his  brother 
from  such  city,  in  which  he  said  the  pris- 
oner was  there,  and  that  he  had  repeated 
to  the  jailor  the  conversation  he  testified 
to  having  had  with  the  prisoner  before  the 
latter  was  arrested,  or  his  arrest  contem- 
plated. The  prisoner  having  excepted  to 
this  fortifying  evidence,  the  supreme  court 
held  that  it  was  not  error  to  receive  it. 
Judge  Cooley,  upon  this  point,  reasoned  as 
follows:  The  question  upon  this  branch  of 
the  case  appears  to  be  this,  whether,  after 
an  attempt  to  impeach  a  witness  by  show- 
ing that  he  has  made  out  of  couit  state- 
ments inconsistent  with  those  sworn  to,  his 
evidence  can  be  supported  by  the  testimony 
of  witnesses  to  show  that  on  other  occa- 
sions his  account  of  the  transaction  has  cor- 
responded with  that  given  in  court.  This 
question  appears  to  us  to  be  one  of  no  ordi- 
nary difficulty.  If  it  were  an  established 
fact  that  the  witness  had  made  the  con- 
tradictory statement,  we  should  say  that 
the  supporting  evidence  here  offered  was 
not  admissible.  If  a  witness  has  given  ac- 
counts of  an  affair  on  several  different  oc- 
casions, the  fact  that  he  had  repeated  one 
of  these  accounts  oftener  than  the  oppo- 
site one  can  scarcely  be  said  to  entitle  it 
to  any  additional  credence.  A  man  un- 
truthful out  of  court  is  not  likely  to  be 
truthful  in  court,  and  where  the  contra- 
dictory statements  are  proved,  a  jury  is 
generally  justified  in  rejecting  the  testi- 
mony of  the  witness  altogether.  But  in 
these  cases  the  evidence  of  contradictory 
statements  is  not  received  until  the  witness 
has  denied  making  them,  so  that  an  issue 
is  always  made  between  the  witness  sought 
to  be  impeached  and  the  witness  impeach- 
ing him.  The  jury  therefore,  before  they 
can  determine  how  much  the  contradictory 
statements  ought  to  shake  the  credit  of  the 
witness,  are  required  first  to  find  from  con- 
flicting evidence  whether  he  has  made  them 
or  not;  and  the  question  we  now  have  to 
decide  is  whether,  upon  an  issue  of  this 
character,  evidence  received  like  that  by 
the  circuit  judge  was  admissible.  The  prop- 
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er   test  for   the   admissibility   of   evidence 
ought  to  be,  we  think,   whether  it  has  a 
tendency  to  affect  belief  in  the  mind  of  a 
reasonably  cautious  person,  who  should  re- 
ceive and  weigh   it  with  judicial  fairness. 
Now  there  are  many  cases  in  which,  if  evi- 
dence  is  given   of   statements   made   by   a 
witness  in  conflict  with  those  he  has  sworn 
to,  his  previous  statements  should  not  only 
be   received   in   support  of  his  credit,   but 
would  tend  very  strongly  in  that  direction. 
If,  for  instance,  the  witness  is  himself  the 
prosecutor,   and   has   already  made   sworn 
complaint,   there   could    be   no   doubt^    -we 
suppose,    that   the   pendency   of   this   com- 
plaint, its  contents,  and  the  relation  of  the 
witness   to  it,   might  be   put   in   evidence, 
and  that  they  would  raise  a  strong  prob- 
ability that  the  testimony  to  conflicting  ac- 
counts, as  having  been  given  about  the  same 
time,  was  either  mistaken  or  corrupt.    Sup- 
pose a  person  to  be  testifying  in  a  case  in 
which  he  had  spent  a  considerable  period 
of  time  and  a  large  sum  of  money  in  pur- 
suing an  alleged  criminal  to  conviction,  and 
he  is  confronted  with  evidence  of  his  own 
conflicting  statements;    the  rule  would  be 
exceedingly    unjust,    as    well    as    unphilo- 
sophical,  which  should  preclude  his  showing, 
at  least  by  his  own  evidence,  such  circum- 
stances of  his  connection  with  the  case  as 
would   make   the   impeaching  evidence   ap- 
pear to  be  at  war  with  all  the  probabilities. 
And  other  cases  may  readily  be  supposed  in 
which,    under    the    peculiar    circumstances, 
the  fact  tliat  the  witness  has  always  previ- 
ously  given    a   consistent   account    of    the 
transaction  in  questiofl  might  well  be  ac- 
cepted by  the  jury  as  almost  conclusive  that 
he   has   not   varied   from   it   in   the   single 
instance  testified  to  for  the  purposes  of  im- 
peachment.    It  is  impossible  to  lay  down 
any  arbitrary  rule  which  could  be  properly 
applied  to  every  case  in  which  this  ques- 
tion could  arise;   but  we  think  there  are 
some  cases  in  which  the  peculiar  circum- 
stances  Would   render   this  species   of   evi- 
dence important  and  forcible.     The  tender 
age  of  the  principal  witness  might  some- 
times be  an  important  consideration,  and 
the  fact  that  the  previous  statement  was 
put  in  writing,  as  it  was  in  this  instance, 
at  a  time  when  it  might  be  reasonably  free 
from  suspicion,  might  very  well  be  a  con- 
trolling, circiunstance.     We  think  the  cir- 
cuit judge  ought  to  be  allowed  a  reason- 
able discretion  in  such  cases,  and  though 
such  evidence  should  not  generally  be  re- 
ceived,  yet   his   discretion    in   receiving   it 
ought  not  to  be  set  aside  except  in  a  clear 
case  of  abuse;  such  as,  we  think,  did  not 
exist  here. 

In  that  case,  however,  the  conviction  was 
reversed  for  another  error,  and  a  new  trial 
was  ordered.  Campbell,  Ch.  J.,  in  concur- 
ring in  the  reversal,  maintained  that  the 
conviction  should  not  stand  on  the  ground 
that  the  jury  should  have  been  differently 
instructed  on  the  specific  point  where  the 
error  was  made,  and  added:  I  do  not, 
however,  think  that  it  is  competent  to  cor- 
roborate a  witness  bv  his  own  declarations 
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to  overthrow  the  force  of  an  impeachment. 
I  have  seen  no  authority  which  can  fairly 
be  said  to  maintain  such  a  doctrine,  and  it 
is  in  my  opinion  a  doctrine  not  safe  or  de- 
sirable. On  the  other  hand,  Graves,  J.,  the 
third  member  of  the  court,  without  express- 
ing himself  upon  any  of  the  points  in  the 
case,  concurred  with  the  opinion  as  de- 
livered by  Judge  Cooley. 

o.  Contradicted  contradictions. 

The  credibility  of  a  witness  Impaired  by 
an  accusation  that  he  has  made  statements 
at  war  with  his  testimony  on  the  witness 
stand  may  be  re-established  by  evidence  in 
reply  that  he  never  made  the  inconsistent 
statements  attributed  to  him. 

If  that  accusation  is  supported  by  testi- 
mony from  adverse  witnesses,  it  may  be 
shown  that  the  latter  have  not  told  the 
truth  respecting  the  words  of  the  first  wit- 
ness. 

The  rule  that  after  an  attempt  is  made 
to  impeach  a  witness  by  proving  that  he 
has  made  statements  out  of  court  incon- 
sistent with  his  sworn  testimony,  it  is  not 
competent,  for  the  purpose  of  sustaining 
him,  to  prove  that  at  oUier  times  he  made 
statemenjbs  out  of  court  consistent  with  his 
btatement,  has  no  application  to  evidence 
offered  for  the  purpose  of  contradicting  im- 
peaching witnesses  who  say  that  the  first 
witness  made  inconsistent  statements,  when 
in  fact  he  has  not  done  so.  State  v.  Mims, 
30  Or.  315,  61  Pac.  888;  State  v.  Houghton, 
45  Or.  110,  76  Pac.  887. 

A  litigant  whose  witness  is  impeached 
by  his  adversary  is  not  limited  in  his  ef- 
forts to  sustain  that  witness,  to  the  cross- 
examination  of  the  witness  by  whom  the 
credibility  was  attacked.  State  v.  Wag- 
goner, 39  La.  Ann.  919,  3  So.  119. 

A  litigant  testifying  in  his  own  behalf, 
and  contradicted  upon  a  material  point  by 
a  witness  for  his  adversary,  may  always 
corroborate  his  own  testimony  by  in  turn 
contradicting  by  other  witnesses  the  counter 
testimony  of  his  opponent's  witness.  Rine- 
smith  V.  People's  Freight  R.  Co.  90  Pa.  262. 

It  is  always  permissible  in  a  criminal  trial 
for  the  defense  to  show  the  falsity  of  the 
state's  case.  Pridemore  v.  State,  63  Tex. 
Grim.  Rep.  620,  111  S.  W.  166. 

It  is  proper  and  entirely  competent  to 
prove  that  witnesses  who  are  called  for  the 
purpose  of  impeaching  an  adverse  witness, 
and  testify  to  statements  made  by  him  on 
a  certain  occasion  inconsistent  with  his 
testimony,  have  not  correctly  repeated  or 
paraphrased  his  language  on  that  occasion. 
State  V.  Mims,  supra. 

That  case  was  a  trial  for  murder  in  which 
a  witness  for  the  state  testified  that  he 
heard  the  prisoner,  on  a  certain  occasion 
previous  to  the  homicide,  threaten  to  kill 
the  deceased  if  he  did  not  let  him  alone. 
The  witness  had  denied  on  cross-examina- 
tion that  he  had  said  at  a  certain  time  and 
place  to  certain  persons,  that 'it  was  the 
deceased  who  threatened  to  kill  the  de- 
fimdant  unless  he  stayed  away,  and  those 
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I  persons  were  called  by  the  defendant  and 
swore  that  the  witness  for  the  state  did  say 
I  at  such  time  and  place  what  he  had  de- 
nied saying  when  cross-examined.  The 
state,  in  rebuttal,  was  then  permitted  to 
prove  by  an  additional  witness,  that  he 
heard  the  remarks  of  the  first  witness  on 
the  occasion  mentioned  and  they  were  in 
harmony  with  his  testimony,  and  the  de- 
fendant's witnesses  had  misreported  his 
language. 

When  testimony  is  adduced  to  impeach  a 
witness  by  showing  that  on  a  former  occa- 
sion he  made  statements  inconsistent  with 
his  testimony,  it  may  be  rebutted,  and  the 
credit  of  the  witness  may  be  sustained  by 
evidence  from  other  witnesses  who  were 
present  and  heard  what  the  first  witness 
said  on  the  occasion  mentioned,  and  who 
testify  that  his  statements  were  not  dis- 
cordant with  or  different  from  his  testi- 
mony on  the  trial,  and  that  the  impeach- 
ing witnesses  were  mistaken  or  untruthful 
in  saying  that  it  was.  State  v.  Houghton, 
supra. 

In  State  v.  Houghton,  supra,  the  defend- 
ant upon  a  second  trial  had  been  convicted 
of  the  crime  of  robbery,  and  among  other 
points  raised  by  him  as  to  why  the  judg- 
ment of  conviction  should  be  reversed  was 
that,  for  the  purpose  of  impeaching  the 
prosecuting  witness,  the  accused,  after  lay- 
ing the  proper  foundation,  had  sought  to 
show  by  the  official  reporter  of  the  court 
that  the  witness's  testimony  on  the  former 
trial  on  an  important  point  was  inconsist- 
ent with  that  given  by  him  upon  the  trial 
than  at  bar.  Ihe  state  thereupon  was  per- 
mitted in  rebuttal,  over  the  prisoner's  ob- 
jection and  exception,  to  call  the  bailiff 
of  the  court  and  the  presiding  judge  to  show 
that  there  was  no  inconsistency  in  the  testi- 
mony of  the  prosecuting  witness,  but  that 
it  was  the  same  on  both  trials.  Objection 
is  made,  said  the  court,  to  the  competency 
of  this  testimony,  under  the  rule  of  many 
courts  that  where  an  attempt  is  made  to 
impeach  a  witness  by  proving  that  he  has 
made  statements  out  of  court  inconsistent 
with  his  sworn  testimony,  it  is  not  com- 
petent, for  the  purpose  of  sustaining  him, 
to  prove  that  at  other  times  he  has  made 
statements  out  of  court  consistent  with  his 
testimony.  The  evidence  offered  and  ad- 
mitted, however,  was  not  for  the  purpose 
of  proving  that  the  prosecuting  witness 
had,  at  some  other  time  than  that  referred 
to  in  the  impeaching  question,  made  state- 
ments consistent  with  his  sworn  testimony, 
but  it  was  with  the  view  of  showing  that 
there  was  no  inconsistency  in  his  testimony 
on  the  two  trials,  and  that  the  witnesses 
called  to  impeach  him  were  mistaken.  For 
that  purpose  it  was  competent. 

If,  upon  a  criminal  trial,  the  magistrate 
who  presided  at  the  preliminary  examina- 
tion of  the  prisoner  testifies  orally  to  what 
was  deposed  before  him  by  one  of  the  wit- 
nesses on  the  trial,  in  contradiction  of  the 
latter's  testimony  on  such  trial,  it  is  proper 
to  receive  in  evidence  the  written  minutes 
of  such  witness's  t^timon^  on  that  oc<^' 
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sion,  to  corroborate  him,  and  to  impeach 
the  accuracy  of  the  magistrate's  recollec- 
tion.   Peo|)Ie  V.  Moore,  15  Wend.  419. 

This  decision  had  been  discredited  in  New 
York  since  the  case  of  Robb  v.  Hackley,  23 
Wend.  60,  although  it  has  not  been  ex- 
plicitly overruled. 

When,  during  the  progress  of  his  trial, 
a  defendant  on  trial  for  murder  calls  the 
coroner  to  prove  that  on  the  day  follow- 
ing the  tragedy  a  witness  for  the  state  made 
him  a  statement  at  variance  with  a  ma- 
terial part  of  his  testimony,  it  is  compe- 
tent and  in  order  for  the  state  in  rebuttal 
to  introduce  other  witnesses  to  testify  that 
they  heard  the  first  witness  make  on  th&t 
occasion  the  statement  mentioned  by  the 
coroner,  and  that  it  corresponded  with  his 
testimony  on  the  stand,  that  isr,  the  state 
is  entitled  to  show  that  the  coroner  was  mis- 
taken, or  that  his  hearing  or  recollection 
of  the  language  of  the  witness  was  at 
fault  State  ▼.  Manville,  8  Wash.  523,  36 
Pac.  470. 

d.  The  right  to  explain. 

Evidence  is  properly  admitted  on  redirect 
examination,  to  explain  the  answers  of  a 
witness  on  cross-examination,  respecting 
impeaching  matter.  Chrisco  v.  Yow,  153 
N.  C.  434,  69  S.  E.  422. 

It  would  doubtless,  said  the  court  in 
State  V.  McDaniel,  68  S.  C.  304,  102  Am. 
St.  Rep.  661,  47  S.  £.  384,  be  competent, 
after  a  witness  has  been  cross-examined  re- 
specting a  former  statement  made  by  him, 
for  the  party  who  called  him  to  re-examine 
him  as  to  the  same  statement. 

When  it  is  sought  to  impeach  a  witness 
by  proof  of  prior  contradictory  statements, 
he  is  entitled  to  have  them  brought  to  his 
attention  and  to  confute  or  explain  them 
while  he  is  testifying.  Haley  v.  State,  63 
Ala.  83,  Henderson  v.  State,  70  Ala.  29. 

And  if  evidence  is  given  thai  the  witness 
has  made  declarations  out  of  court  incon- 
sistent with  his  testimony,  it  may  be  shown 
that  those  declarations  were  made  in  such 
circumstances  as  not  to  detract  from  his 
credibility.    Robb  v.  Hackley,  23  Wend.  50. 

In  an  action  by  a  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter,  in 
which  the  latter  has  testified  as  a  witness 
in  his  behalf,  and  has  been  cross-examined 
and  impeached  by  the  testimony  of  others 
respecting  her  declarations  out  of  court, 
without  impugning  her  general  character 
for  truthfulness,  it  is  proper,  in  rebuttal, 
to  corroborate  and  confirm  her  testimony, 
and  sustain  her  credibility,  by  proving 
other  statements  consistent  with  her  tes- 
timony and  explanatory  of  the  discrediting 
incidents.  Lockwood  v.  Betts,  8  Conn.  130, 
decided  in  1830. 

Upon  the  trial  of  an  indictment  for  rape, 
the  introduction  of  an  affidavit,  signed  and 
sworn  to  before  the  committing  magistrate, 
containing  statements  inconsistent  with  the 
testimony  of  the  prosecutrix  upon  the  wit- 
ness stand,  gives  the  state  the  right  to  show 
in  rpbnttal.  and  in  corroboration  of  her  tes- 
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timony,  that  she  stated  the  facts  as  she 
testified  to  them  to  the  draftsman  of  the 
affidavit,  who  incorrectly  wrote  them  down, 
and  that  she  signed  and  swore  to  the  affi- 
davit without  reading  or  having  it  read  to 
her.    Jesse  v.  State,  20  Ga.  156. 

When,  on  the  trial  of  a  man  for  the  mur- 
der of  his  wife  by  a  pistol  shot  in  the  night- 
time in  his  own  home,  a  witness  for  the 
state  has  testified  that  on  the  night  of  the 
tragedy,  she  looked  out  from  her  wihdow 
and  saw  and  heard  the  defendant  in  the 
street  crying  murder  and  help,  but  although 
she  looked  and  listened  she  neither  saw  nor 
heard  anybody  running  away;  and,  upon 
cross-examination,  had  admitted  that  she 
was  at  first  under  the  impression  that  she 
had  seen,  just  as  she  looked  out,  the  feet  of 
men  disappearing  behind  a  building  ^near 
where  the  accused  was,  and  that  she*  had 
soon  afterwards  mentioned  that  such  had 
been  her  impression,  it  is  competent  for  the 
state,  on  re-examination,  to  prove  that  her 
impression  was  very  vague  and  that  she 
almost  immediately  had  said  to  another 
witness  that  it  was  false,  and  she  had  not 
seen  any  feet,  and,  if  she  had,  would  gladly 
have  told  of  doing  so.  Hinshaw  v.  State^ 
147  Ind.  -334,  47  N.  E.  167. 

When,  upon  a  third  trial  for  homicide,  a 
witness  for  the  state  has  been  impeached 
by  the  production  of  her  testimony  on  a 
former  trial,  in  some  respects  contradictory 
of  her  latest  testimony,  and  has  explained 
the  former  testimony  as  having  been  in- 
fluenced by  fear  of  vengeance  from  the  pris- 
oner, it  is  permissible  for  her  to  state  as  a 
part  of  that  explanation  that  she  told  the 
prisoner's  counsel  at  the  time  that  she  had 
no  hand  in  the  deed,  no  hand  in  the  act  of 
killing.    State  v.  Reed,  62  Me.  129. 

In  State  y.  Reed,  supra,  the  defendant, 
upon  a  third  trial,  had  been  convicted  of 
murder  in  the  second  degree,  and  objected 
to  the  conviction  upon  the  ground  that  two 
of  the  witnesses  for  the  state  were  permit- 
ted to  testify  what  their  reasons  were  for 
committing  perjury  on  one  of  the  former 
trials.  Commenting  upon  this  the  court 
said:  It  seems  that,  for  the  purpose  of  im- 
peaching these  two  witnesses,  the  defense 
had  put  in  their  testimony  given  on  a  former 
trial  of  the  respondent,  which  was  some- 
what contradictory  to  that  given  at  last. 
To  meet  this  phase  of  the  case,  tne  witness- 
es were  permitted  to  explain  the  circum- 
stances in  which  their  former  testimony  was 
given.  A  statement  contradictory  to  that 
given  by  the  witnesses  upon  the  stand  may, 
of  course,  be  shown'  as  impeaching  testi- 
mony, but  its  force  must  depend  very  ma- 
terially upon  the  circumstances  in  which 
it  was  made,  and  the  influences  at  the 
time  bearing  upon  the  witnesses.  It  would 
therefore  seem  to  be  self-evident  that  wit- 
nesses so  situated  should  be  permitted  to 
make  such  explanation  as  might  be  in  their 
power.  The  first  impulse  of  the  mind  in 
such  case  is  to  inquire  how  this  happened, 
what  reasdtis  can  be  given,  and  more  es- 
pecially what  can  the  party  implicated  say 
in  excuse  or  ^ctenuation.     To  refuse  Xhe 
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opportunity  to  explain  would  be  in  effect 
to  condemn  a  party  without  a  hearing,  and 
without  that  information  which  in  many 
cases  would  be  material  to  a  correct  judg- 
ment. Bo  clear  is  this  proposition  that  we 
do  not  find  any  case  in  which  the  question 
seems  to  have  been  raised,  but  many  in 
which  it  is  assumed  as  an  undeniable  propo- 
sition. 

In  anr  action  for  the  conversion  of  a  horse 
belonging  to  a  married  woman,  under  an 
attachment  for  her  husband's  debt,  in  which 
the  husband  testified  denying  his  ownership, 
and  was  impeached  by  proof  that  he  had 
previously  included  the  animal  in  a  chattel 
mortgage  which  he  gave,  which  he  admitted 
to  be  the  fact,  but  said  that  he  was  ignorant 
of  its  inclusion  when  he  signed  the  mort- 
gage, and  upon  discovering  the  fact  had 
sought  out  the  mortgagee  and  told  him  the 
horse  belonged  to  his  wife  and  was  improp- 
erly included,  it  is  competent  and  proper 
to  coproborate  the  husband's  testimony  by 
the  admission  of  testimony  from  the  mort- 
gagee that  soon  after  the  mortgage  was 
made,  and  before  the  attachment  under 
which  the  horse  was  seized  had  issued,  the 
husband  came  and  told  him  he  did  not  own 
the  horse,  and  that  the  brute  should  not 
have  been  included  in  the  mortgage.  Hew- 
itt V.  Corey,  150  Mass.  446,  23  N.  E.  223. 

In  the  present  case,  said  the  court  in 
Hewitt  V.  Corey,  supra,  referring  to  the 
testimony  of  a  man  in  his  wife's  action 
for  the  conversion  of  a  horse  seized  on  legal 
process  for  his  debt,  the  witness  had  done 
an  act  {viz,,  given  a  mortgage  covering  the 
horse)  which  appeared  to  be  inconsistent 
with  his  testimony  and  to  show  that,  at  the 
time  of  giving  the  mortgage,  he  claimed  to 
own  the  horse  which  was  the  subject  of  this 
action.  His  explanation,  if  believed,  went 
to  show  that  he  did  not  consciously  do  any- 
thing which  amounted  to  an  assertion  of 
title  in  himself.  His  statement  to  the  mort- 
gagee made  before  the  controversy  arose 
would  have  a  legitimate  tendency  to  confirm 
his  explanation,  and  if  he  might  himself 
testify  to  this  statement,  there  can  be  no 
good  reason  why  the  mortgagee  might  not 
also  testify  to  the  same  thing. 

If  in  a  civil  action  a  letter  has  been  in- 
troduced which  may  well  be  regarded  as  a 
contemporaneous  declaration  inconsistent 
with  the  testimony  given  by  a  witness,  and 
if  such  declaration  at  or  about  the  time  it 
was  made  was  accompanied  by,  or  immedi- 
ately followed  by,  another  utterance  of  the 
same  witness  which  tended  to  limit,  qual- 
ify, or  explain  it,  the  party  calling  the  wit- 
ness is  entitled  to  prove  such  utterance  by 
way  of  explanation  and  avoidance  of  the 
supposed  effect  of  the  first  declaration.  Lex- 
ow  V.  Belding,  72  App.  Div.  446,  76  N.  Y. 
Supp.  602. 


•.  The  right  to  prove  the  real  reniarlea. 

If  one  litigant  gives  evidence  as  to  what 
the  other  said  on  a  certain  occasion  in  a 
particular  conversation,  the  other  is  en- 
41  L.R.A.(N.S,) 


titled  to  prove  what  he  did  say  in  such 
conversation.  Piano  Mfg.  Co.  v.  Frawley, 
68  Wis.  677,  32  N.  W.  768. 

The  introduction  in  evidence  by  a  prisoner 
on  trial  for  rape,  of  testimony  to  the  effect 
that  the  prosecutrix,  when  she  made  com- 
plaint of  the  outrage,  expressed  herself  as 
unable  to  identify  her  assailant,  or  accused 
another  man  of  the  crime,  or  asserted  that 
the  criminal  had  not  succeeded  in  defiling 
her,  entitles  the  government  to  prove  what 
the  prosecutrix  did  say  and  all  that  she  said 
when  she  made  her  complaint.  Griffin  ▼• 
State,  76  Ala.  29;  Barnett  v.  State,  83  Ala. 
40,  3  So.  612. 

When,  on  the  trial  of  an  indictment  for 
homicide,  an  attempt  has  been  made  to  im- 
peach a  witness  for  the  state  by  evidence 
tending  to  show  that  in  a  specified  par- 
ticular she  testified  differently  upon  the 
prisoner's  examination  before  a  committing 
magistrate,  the  state  may  repel  the  attempt 
by  putting  in  evidence  the  committing  mag- 
istrate's written  synopsis  of  the  testimony, 
signed  and  sworn  to  by  the  witness  on  the 
hearing.  Falkner  v.  State,  161  Ala.  77,  44 
So.  409. 

In  an  action  upon  a  promissory  note 
against  the  maker  and  the  indorsers,  where- 
in the  defendant,  for  the  purpose  of  im- 
peaching the  notary  public,  whose  testimony 
the  plaintiff  relied  upon  to  prove  notice 
of  .protest  to  the  indorsers,  has  been 
allowed  without  objection  to  call  a  witness 
to  swear  to  statements  made  by  the  notary 
before  a  grand  jury  when  testifying  upon 
that  subject,  it  is  proper  to  allow  the  no- 
tary to  be  recalled,  and  to  testify  to  what 
statements  he  did  make  before  the  grand 
jury  upon  the  occasion  mentioned.  Way  v. 
Butterworth,  106  Mass.  76. 

If,  upon  the  second  trial  of  a  civil  action, 
one  of  the  parties  sees  fit  to  take  issue  as 
to  the  faithfulness  of  the  memory  of  a  wit- 
ness who  testified  upon  the  other  side,  and 
asks  him  if  he  had  not  on  the  former  trial 
given  a  different  version,  not  of  the  fact  in 
dispute,  but  of  what  he  told  another  per- 
son, and  on  his  saying  no  undertakes  to 
show  that  he  had  given  such  a  different 
version,  there  is  no  objection  to  showing 
what  he  did  in  fact  say  to  that  person,  be- 
cause it  goes  to  show  that  he  did  not  state 
the  matter  on  the  former  trial  as  was  con- 
tended. Scruggs  V.  Gibson,  40  Ga.  611. 
None  of  this  evidence  on  either  side,  said 
the  court,  was  evidence  upon  the  matter  in 
dispute.  It  was  only  legal,  if  at  all,  be- 
cause there  arose  a  collateral  dispute  as 
to  the  correctness  of  the  witness's  memory. 
The  whole  of  it  was  pertinent  and  com- 
petent to  settle  that  issue,  but  otherwise  it 
was  immaterial.    Ibid. 

A  witness  for  the  state  upon  the  trial  of 
an  indictment  for  criminal  defamation, 
asked  upon  cross-examination  if  he  had 
not  made  to  a  person  named  on  a  prior  occa- 
sion a  statement  at  variance  with  his  direct 
testimony,  has  a  right,  and  should  be  per- 
mitted in  rebuttal,  to  testify  to  what  he 
did  say  on  the  occasion  mentioned  to  the 
person  named.  Haley  v.  State,  63  Ala.  83. 
68 
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If,  on  %  tr£&l  for  an  amanlt  with  intent 
to  kill>  the  prosecuting  witness  is  asked  on 
cross-examination,  for  the  purpose  of  laying 
a  predicate  to  impeach  him  by  proof  of  con- 
tradictory statements,  whether  after  the 
assault  he  told  a  certain  man  at  a  named 

5 lace  that  he  had  snapped  his  pistol  at  the 
efendant  in  the  fight,  who  would  not  have 
cut  him  if  the  weapon  had  gone  off,  the 
state  has  the  right,  on  redirect  examination, 
to  the  witness's  testimony  that  what  he  did 
say  to  the  person  named  on  the  occasion 
mentioned  was  that  he  snapped  his  pistol 
twice  at  the  prisoner  after,  uie  latter  had 
twice  cut  hiuL  Henderson  v.  State,  70  Ala. 
29. 

When,  upon  the  trial  of  an  indictment  for 
homicide,  tne  attempt  has  been  made  by  the 
prisoner  to  impeach  a  witness  for  the  state 
by  calling  his  attention  to  a  time  and  place 
in  which  he  had  a  conversation  which  con- 
tained contradictory  statements  upon  his 
part,  and  the  witness  has  denied  that  he 
made  the  statements,  it  is  not  permissible 
for  the  public  prosecutor  in  rebuttal  to  ask 
him  what  the  conversation  was,  and  to  have 
him  to  go  into  the  details  of  it.  Martin  v. 
State,  119  Ala.  1,  25  So.  255.  The  testi- 
mony, said  the  court,  of  the  conversation, 
was  clearly  hearsay,  and  should  have  been 
rejected.  The  previous  effort  of  the  de- 
fendant to  impeach  the  witness  by  asking 
him  if  he  did  not  at  that  time  and  place 
make  a  particular  statement  contradictory 
of  what  he  had  testified  to  on  the  stand, 
and  the  simple  denial  of  the  witness  that 
he  had  made  such  a  statement,  not  going 
into  the  supposed  conversation  at  all,  did 
not  authorize  the  state  to  prove  the  state- 
ments really  made  by  the  witness  in  that 
conversation. 

In  an  action  for  negligently  causing  the 
death  of  the  plaintifiTs  intestate,  an  im- 
portant witness  to  the  fatal  occurrence,  who 
denied  upon  cross-examination  that  he  made 
certain  statements  respecting  the  accident 
both  at  the  coroner's  inquest  and  to  sun- 
dry policemen,  may  not  be  allowed  upon 
redirect  examination  to  testify  to  what  he 
did  say  to  the  policemen  some  time  after 
the  fatal  event.  Zuckerman  v.  New  York 
City  R.  Co.  117  App.  Div.  378,  102  N.  Y. 
Supp.  641. 

Merely  laying  a  foundation  to  impeach 
a  witness,  by  asking  him  on  cross-examina- 
tion if,  on  a  stated  occasion,  he  had  not 
made  a  certain  statement,  which  he  denied, 
does  not  entitle  the  party  calling  him  to 
prove  what  he  actually  did  say  on  such  oc- 
casion. State  V.  Dill,  48  S.  C.  249,  26  S. 
E.  667. 

The  mere  fact  that  a  witness  has  been 
asked  upon  cross-examination  whether  or 
not  she  gave  certain  testimony  upon  a  for- 
mer trial  of  the  action,  whether  the  cross- 
examiner  makes  no  attempt  to  prove  that 
she  made  any  contradictory  statement  in 
that  testimony,  and  that  she  has  answered 
that  she  did  not  remember,  does  not  au- 
thorize or  justify  the  admission  of  proof. 
upon  a  redirect  examination,  of  what  sh'- 
did  testify  to  on  the  former  trial.  Mulli- 
41  L.K.A.(IS.S.) 


gan  V.  Third  Ave.  R.  Co.  61  App.  Div.  214, 
70  N.  Y.  Supp.  530. 

The  court  m  Barber  v.  State,  —  Tex. 
Crim.  Ren.  — ,  69  S.  W,  515,  where,  on  a 
trial  for  burglary,  an  accomplice  of  the  de- 
fendant had  testified  for  the  state  and  been 
cross-examined  in  an  effort  to  draw  out  ad- 
missions of  contradictory  statements,  and 
then  permitted,  although  not  contradicted, 
to  testify  to  what  he  really  said  on  the 
occasions  referred  to,  said:  We  do  not  un- 
derstand that  it  is  necessary  to  impeach  a 
witness  by  controverting  his  statement  be- 
fore he  can  be  supported.  If  an  unsuccess- 
ful attempt  is  made  to  impeach  a  witness, 
he  may  be  supported. 

/.  The  rigM  to  the  statement  in  Us  en^ 

tirety. 

The  rule  is,  when  a  person's  declarations 
are  given  in  evidence  against  him,  all  that 
he  said  on  the  subject  at  the  same  time 
should  be  received  and  weighed,  because 
the  thought  as  a  whole  cannot  be  ascer- 
tained without  taking  the  utterance  as  a 
whole,  and  comparing  the  successive  ele- 
ments in  their  mutual  relations.  To  look  at 
a  part  alone  would  be  to  obtain  a  false  no- 
tion of  the  thought.  The  total  and  real 
meaning  can  be  got  at  only  by  going  to  the 
end  of  the  utterance.  One  part  cannot  be 
separated  and  taken  by  itseli  without  doing 
injustice  and  producing  misrepresentation. 
State  V.  Bean,  77  Vt.  384,  60  Atl.  807. 

If,  for  the  purpose  of  contradicting  a 
witness  for  his  adversary,  a  litigant  proved 
some  testimony  given  by  such  witness  on  a 
prior  occasion,  the  opposing  litigant  has  a 
right  to  introduce  all  tha4;  the  witness  then 
testified  to  upon  the  same  subject.  Wilhelm 
V.  Cornell,  3  Grant,  Cas.  178. 

When  a  witness  in  a  civil  action  has  pre- 
viously testified  upon  the  same  subject  in 
another  litigation,  and  a  part  of  his  testi- 
mony in  that  litigation  has  been  used  on 
cross-examination  to  contradict  some  of  his 
statements  in  chief,  no  error  is  committed 
in  rejecting  the  remainder  of  his  testimony 
in  the  other  litigation,  where  naught  ap- 
pears to  connect  it  in  any  way  with  the 
part  used  for  impeaching  purposes.     Ibid. 

A  plaintiff  in  an  action  to  annul  a  deed 
for  failure  to  embody  the  contract  for  which 
it  was  given,  having  testified  in  her  own 
behalf  upon  the  trial,  and  having  been  sub- 
jected to  a  cross-examination  respecting 
certain  answers  and  statements  made  by 
her  in  a  deposition  taken  de  bene  esse,  witli 
a  view  to  impeaching  and  contradicting  her 
testimony  as  a  witness,  is  entitled  and  prop- 
erly permitted  to  read  in  evidence,  for  the 
purpose  of  sustaining  her,  the  parts  of  the 
deposition  concerning  which  she  was  cross- 
examined.  Wilson  V.  Wilson,  35  Tex.  Civ. 
App.  192,  79  S.  W.  839. 

In  a  prosecution  for  rape,  where  the  de- 
fendant has  introduced  evidence  respecting 
statements  of  the  prosecutrix  shortly  after 
fhe  commission  of  the  outrage,  the  state  is 
properly  allowed  to  cross-examine  the  wit- 
ness fully  in  regard  to  all  that  was  said, 
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and  also  to  examine  other  witnesses  oon- 
cerning  statements  made  by  the  prosecutrix 
relating  to  the  particulars  of  the  transac- 
tion.   SUte  y.  Hatfield,  72  Mo.  618. 

If  the  state  on  a  trial  for  homicide  is 
permitted,  as  it  properly  may  be,  for  the 
purpose  of  impeaching  a  witness  for  the  de- 
fense, to  read  from  the  stenographer's  notes 
of  testimony  taken  upon  habeas  corpus  pro- 
ceedings to  admit  the  prisoner  to  bail,  cer- 
tain parts  of  the  testimony  of  such  witness, 
the  defendant  has  a  right,  and  should  in 
turn  be  permitted,  to  read  other  parts  of 
such  testimony  explaining,  modifying,  or 
contradicting  the  parts  introduced  by  the 
state.  Casey  v.  State,  60  Tex.  Crim.  Rep. 
392,  97  S.  W.  496. 

It  is  also  competent  in  such  case  for  de- 
fendant to  prove  that  the  witness,  imme- 
diately after  the  homicide,  had  made  a 
statement  about  it  sinular  to  what  he  testi- 
fied on  the  trial.    Ibid. 

When  parts  of  statements  made  during 
preliminary  proceedings  by  witnesses  in  a 
murder  trial  are  introduced  in  evidence  by 
the  state,  either  for  impeachment  purposes 
or  to  contradict  testimony,  the  defendant 
has  a  legal  right  to  have  all  that  such  wit- 
nesses said  on  such  occasions  on  the  same 
subjects  admitted.  Streight  v.  State,  — 
Tex.  Crim.  Rep.  — ,  138  S.  W.  742. 

If  a  part  or  sundry  parts  of  a  writing, 
including  a  written  deposition  of  a  witness 
at  a  previous  stage  of  the  litigation,  are  in- 
troduced in  evidence  by  one  party  as  origi- 
nal proof,  the  opposing  party  has  the  right 
to  put  in  the  whole  of  such  writing;  but  if 
such  part  or  parts  come  in  not  as  original 
evidence,  but  merely  to  contradict  or  im- 
peach the  witness,  the  other  party  may  in- 
troduce such  other  parts  of  the  writing, 
and  no  more,  as  may  be  pertinent  to  or  ex- 
planatory of  the  portions  put  in  by  his 
adversary.  Corpus  v.  State,  61  Tex.  Crim. 
Rep.  316,  102  S.  W.  1152. 

The  rule  that  all  the  admissions  of  a 
party  must  be  taken  together  is  limited  to 
all  that  was  said  at  the  time  to  which  the 
evidence  of  the  opposite  party  refers.  Davis 
v.  Kirksey,  2  Rich.  L.  176. 

Where,  upon  a  trial  for  murder  in  which 
the  killing  was  alleged  to  have  been  done  in 
self-defense,  a  witness  for  the  prisoner  tes- 
tifies that  on  the  day  after  the  homicide 
he  heard  a  witness  for  the  state,  who  was 
in  the  company  of  the  deceased  when  he 
was  killed,  say  tliat  he  told  the  deceased, 
in  reference  to  the  prisoner,  "Yonder  he 
comes  with  his  gun.  Gret  ready  for  him,  or 
fix  for  him,"  it  is  error  to  permit  the  state 
to  prove  that  its  witness  at  the  same  time 
told  all  the  facts  and  circumstances  respect- 
ing the  homicide,  and  these  in  the  main 
corresponded  with  his  testimony  on  the 
trial.  Red  v.  State,  39  Tex.  Crim.  Rep. 
414,  46  S.  W.  408. 

The  rule  which  admits  proof  of  statements 
consistent  with  the  testimony  of  a  witness 
where  his  credibility  has  been  attacked  by 
proof  that  he  made  inconsistent  statements 
does  not  authorize  the  admission  of  all  the 
prior  statements  of  a  witness  in  harmony 
41  L.R.A.(N.S.) 


with  his  testimony  at  the  trial,  but  only 
such  as  are  in  harmony  with  that  part  of 
his  testimony  which  has  been  contradicted 
by  the  alleged  inconsistent  statements  given 
in  evidence.  Hicks  v.  State,  165  Ind.  440, 
76  N.  E.  641. 

A  litigant  whose  witness's  credibility  has 
been  attacked  by  the  introduction  of  con- 
tradictory testimony  previously  given  by 
such  witness  on  another  occasion,  although 
'entitled  to  have  all  that  such  witness  said 
on  the  same  subject  on  that  occasion  ad- 
mitted in  evidence,  may  not  put  in  his 
testimony  upon  unrelated  and  different  sub- 
jects, since  that  in  no  manner  tends  to  dis- 
prove the  contradiction.  Wilhelm  ▼.  Cor- 
nell, 3  Grant,  Cas.  178. 

g,  CorrecHng  previau9  fnistakes. 

The  admissibility  of  former  statements 
consistent  with  current  testimony  has  been 
considered  in  'a  few  cases  in  which  there 
were  attacks  upon  the  credibility  of  wit- 
nesses by  proof  of  inconsistencies  alleged  to 
have  been  the  result  of  former  mistakes. 
The  following  cases  are  examples  of  this 
phase  of  the  subject  in  hand: 

A  son  of  a  prisoner  on  trial  for  murder 
committed  by  a  blow  with  a  hoe,  testifying 
for  the  defense  and  admitting  upon  cross- 
examination  that  he  had  on  the  prelimi- 
nary examination  sworn  the  fatal  blow  was 
left-handed,  but  that  he  had  afterwards 
gone  to  the  scene  of  the  affray  and  was  sure 
at  last  that  he  blow  was  right-handed, 
may  not  be  permitted  to  testify  that  in 
such  preliminary  examination  he  had  cor- 
rected his  mistake  and  testified  as  he  did 
on  the  trial.  Fallin  v.  State,  83  Ala.  5,  8 
So.  626. 

In  Jones  v.  State,  107  Ala.  93,  18  So. 
237,  two  witnesses  for  the  state  who  had, 
at  a  former  term  of  court,  pleaded  guilty 
to  the  larceny  for  which  the  prisoner  was 
on  trial,  both  testified  that  they  had  dis- 
closed the  prisoner's  participation  in  the 
crime  in  open  court  to  the  presiding  judge 
on  the  bench.  The  judge  took  the  witness 
stand  and  denied  this  statement.  There- 
upon, over  the  defendant's  objection,  the 
state  was  allowed  to  show  that  at  the  term 
of  court  referred  to,  in  the  jury  room  next 
to  the  court  room,  the  two  witnesses  had  a 
conversation,  the  subject  of  which  was  not 
disclosed,  with  the  public  prosecutor,  who 
somewhat  resembled  the  judge  in  personal 
appearance,  and  who  was  himself  called 
judge.  The  admission  of  this  evidence, 
said  the  court,  was  manifestly  erroneous. 
If  that  which  was  left  to  mere  conjecture 
or  speculation  had  been  shown, — that  the 
subject  of  the  conversation  was  the  com- 
mission of  the  offense,  and  the  connection 
of  the  defendant  with  it,  and  that  the  wit- 
nesses made  to  the  solicitor  the  same  iden- 
tical disclosure  they  testified  they  had  made 
in  open  court  to  the  presiding  judge, — the 
evidence  would  not  have  been  admissible. 

A  witness  upon  the  trial  of  an  election 
contest  grounded  upon  the  alleged  ineligi- 
bility,   for    lack    of   sufficient   age,   of    the 
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elected  candidate,  where  tlie  date  of  such 
candidate's  birth  is  the  controverted  issue, 
who  has  made  two  depositions,  in  the  first 
of  which  she  made  the  date  of  the  birth  in 
one  year,  and  in  the  second  of  which  she  de- 
clared that  she  had  been  mistaken  in  her 
Urst  deposition  and  had  therein  fixed  the 
date  a  year  too  soon,  may  not  be  supported 
or  fortified  in  her  second  deposition  by 
proof  of  conversations  after  she  had  first 
deposed,  between  •  her  and  other  persons,  in 
which  she  said  she  had  made  a  mistake  in 
testifying  as  she  did  at  first,  and  had  dis- 
covered a  mistake  of  a  year,  as  she  finally 
testified  upon  her  later  deposition.  Breeden 
V.  Martens,  21  8.  D.  367,  112  N.  W.  960. 
r  These  conversations,  said  the  court  in 
Breeden  v.  Martens,  supra,  were  properly 
excluded.  Where  it  is  attempted  to  show 
that  a  witness  has  made  statements  incon- 
sistent with  his  testimony,  it  may  be  proper 
to  prove  other  declarations  consistent  with 
his  testimony,  but  that  is  not  this  case. 
Here  the  witness  in  her  second  deposition 
admitted  she  had  testified  differently  in  her 
first  deposition.  Her  testimony  would  have 
stood  in  precisely  the  same  light  if  her  first 
deposition  had  not  been  introduced.  The 
repetition  of  the  statements  in  her  second 
deposition  to  any  number  of  persons  could 
add  nothing  to  its  weight,  or  in  any  man- 
ner affect  the  consequences  of  her  confessed 
mistake. 

The  defendant  and  another  in  the  case 
of  State  v.  Cruise,  19  Iowa,  312,  were  on 
trial  for  the  larceny  of  eleven  head  of  cat- 
tle stolen  on  December  13th,  1864.  The 
evidence  for  the  state  tended  to  prove  that 
the  crime  was  committed  by  two  unidenti- 
fied mounted  men  who  were  seen  by  several 
persons  driving  cattle  along  the  highway 
in  the  vicinity  of  the  scene  of  the  crime. 
Later  other  persons  identified  the  prisoner 
and  his  codefendant  as  two  men  on  horse- 
back who  sold  about  a  dozen  head  of  cattle 
at  a  place  about  a  score  of  miles  away  from 
the  scene  of  the  robbery.  The  state  then 
called  another  witness,  who  identified  one 
of  the  accused  men  as  one  of  two  men  on 
horseback  who  came  to  his  house,  near  the 
scene  of  the  crime,  just  before  midnight  on 
December  14,  1864,  and  told  him  of  a  man 
lying  supposedly  dead  out  in  the  highway, 
to  whose  relief  he  and  the  witness  went, 
and,  finding  the  man  drunk,  carried  him 
into  the  witness's  home.  The  defense  was 
an  alibi,  and  strongly  tended  to  show  that 
the  accused  persons  could  not  possibly  have 
been  at  the  place  where  the  stolen  cattle 
were  sold  at  the  time  of  the  sale.  In  that 
state  of  the  proof,  the  defendant  offered 
as  a  witness  a  woman  who  knew  well  both 
the  accused  men,  to  prove  that  on  Decem- 
ber 9th,  1864,  several  days  before  the  lar- 
ceny, the  codefendant  dined  at  her  house, 
and  told  her  the  story  of  the  supposed 
dead  man  in  the  highway,  and  of  helping 
to  carry  him  into  the  house  of  the  witness 
for  the  state.  The  court  ruled  out  this 
testimony  on  the  objection  of  the  state's  i 
attorney,  and  the  prisoner  alleged  the  rul-  1 
ing  as  prejudicial  error.  Tliis  the  court ' 
41  L.R.A.(N.S.) 


found  to  be  such,  and  reversed  the  convic- 
tion.   Dillon,  J.,  in  the  opinion  of  the  court, 
said:     The  testimony  of  the  witness  identi- 
fying one  of  the  accused   as  being   at   his 
house  at  midnight  on  the  J  4th,  and  leaving 
on  horseback,  was  material  and  of  a  moat 
damaging  character  to  the  defendant.      It 
harmonized  with  and  fortified  the  other  evi- 
dence relied  upon  by  the  prosecution,  and 
tended  very  strongly,  in  connection  with  the 
other  evidence,   to   point  out   the  two   ac- 
cused  persons   as   the   guilty   parties.      Its 
significance    and    value    depended    entirely 
upon  the  time,  the  exact  day  on  which  the 
circumstance  deposed  to  by  the  witness  took 
place.     If  it  took  place  on  the  6th,  or  the 
7th,  or  at  any  other  time  than  the  night  of 
the  14th,  its  inculpatory  force  against  the 
defendant  would  be  entirely  destroyed.    The 
codefendant,  who  was  a  witness  in   behalf 
of  the  prisoner,  testified  that  the  circum- 
stance  relating  to  the  drunken  man   took 
place  as  stated,  but  that  it  occurred  a  week 
before.     The   time   when   the   circumstance 
happened  was  therefore  in  dispute,  and   it 
was  a  dispute  of  a  material  character.   It 
follows  that  any  evidence  tending  to  show 
that  the   circumstance   testified  to  by  the 
witness  for  the  state  happened  at  the  time 
stated  by  him  would  be  admissible  to  cor- 
roborate him.    On  the  other  hand,  any  evi- 
dence tending  to  show  that  it  happened  at 
the  time  stated  by  the  accused  would  be 
admissible   to   corroborate   him.     The   case 
before  us  is  peculiar  in  its  character,  and, 
under  its  special  circumstances,  we  are  of 
the   opinion    that   the   facts   offered   to   be 
shown  by  the  woman,  the  witness  for  the 
defense,  were  competent  evidence,  and  that 
the  court  erred  in  rejecting  the  testimony. 
In    thus    holding   the    evidence    admissible, 
we  recognize  the  general  rule  of  law  that 
will  not  permit  an  offender  to  manufacture 
evidence   in   his   own   favor,   and   will   not 
therefore  allow  him  to  introduce  his  own 
declarations    when    not    part    of    the    res 
gestae.    But  the  present  is  not  such  a  case. 
If  the  accused,  on  the  9th  day  of  December, 
did  tell  the  woman  the  circumstance  of  the 
drunken    man    taken    into    the    state    wit- 
ness's house,  this  shows  at  once  that  the 
state's  witness  must  be  mistaken  when  he 
fixed  the  time  as  the  14th,  and  it  corrobo- 
rates  testimony  of  the  accused  fixing  the 
time  as  the  week  previous.  Days  of  miracles, 
and   of  prophetic   insight  into  the  future, 
have  passed.     The  accused,  as  early  as  the 
9th,  might  have  conceived  the  idea  of  steal- 
ing  the   cattle  of  his   neighbor,   and   have 
fixed  upon  the  night  of  the  13th  to  execute 
his    illegal   enterprise;    but    he    could    not 
have  foreseen   that  on  his   return,  on   the 
night  of  the  14th,  he  would  have  met  a  man 
on  the  road  near  the  house  of  the  witness 
for  the  state,  and  hence  could  not  by  any 
possibility  have  manufactured  evidence  of 
this  character  to  be  thereafter  used  by  him 
for  his   own  benefit.     The  counsel  for  the 
appellant   maintained   the  admissibility  of 
this    testimony,    mainly    on    the    general 
ground  that  the  accused  was  impea<uied  by 
virtue   of   his   relation   to  the  cause,   and 
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that  the  party  offering  the  evidenoe  had 
the  right  to  support  it  by  showing  that  he 
had  on  other  occasions  made  statements 
similar  to  those  to  which  he  testified  on  the 
trial  The  general  rule  is  otiierwise,  but 
the  case  at  bar  would  seem  to  fall  within 
the  exceptions  to  the  general  rule.  In  our 
opinion  the  rejected  testimony  was  proper, 
both  as  independent  evidence  on  the  ques- 
tion of  the  precise  day  of  the  month  that 
it  was  that  the  drunken  man  was  taken  in 
to  the  witness's  house,  and  as  evidence 
tending  to  support  defendant's  testimony. 
The  judgment  must  be  reversed  because  of 
the  rejection  of  the  testimony  just  noticed. 

XIV.  Refuting  inferences  from  equivo- 
cal conduct, 

a.  Explaining  delays  in  action. 

When  long  silence  concerning  an  injury 
is  construed  against  the  injured  party,  it 
is  proper  to  show  that  the  witness  made 
similar  statements  soon  after  the  transac- 
tion in  question.  State  v.  Vincent^  24  Iowa, 
670,  96  Am.  Dec.  763. 

One  of  the  exceptions  admitted  to  the 
general  rule  making  inadmissible  the  pre- 
vious statements  of  a  witness  to  corroborate 
and  fortify  his  testimony  is  where  it  is 
charged  that  the  witness  has  hitherto  with- 
held or  concealed  the  facts  to  which  he 
testifies.  Com.  v.  Tucker,  189  Maes.  457, 
7  L.R.A.(N.S.)   1066,  76  N.  E.  127. 

Although  when  a  witness  has  been  im- 
peached in  a  criminal  trial  by  proof  that 
previously,  upon  a  preliminary  examina- 
tion under  oath,  he  made  inconsistent  and 
contradictory  statements  to  the  testimony 
he  has  given  upon  the  trial,  his  other  con- 
sistent and  harmonious  declarations  are 
not  admissible  for  the  purpose  of  corrob- 
orating him,  the  case  is  to  be  distin- 
guislied  from  that  class  of  decisions  in 
which  an  attempt  was  made  to  impeach  the 
credit  of  a  witness  by  showing  that  he 
formerly  withheld  or  concealed  the  fact 
to  which  he  has  lately  testified.  In  such 
cases  it  is  competent  to  show  that  the  wit- 
ness at  an  early  day,  as  soon  as  the  dis- 
closure could  have  been  reasonably  made, 
did  declare  the  fact  to  which  he  testified. 
Com.  V.  Jenkins,  10  Gray,  485. 

A  witness  for  the  prosecution  upon  a 
trial  for  homicide,  who  has  testified  in 
chief  to  fi^ts  tending  to  show  premedita- 
tion in  the  commission  of  the  crime,  and 
has,  on  cross-examination,  replied  to  a 
question  as  to  when  he  was  first  inquired 
of  concerning  such  facts,  by  saying  about 
six  weeks  before,  may  properlv  be  sup- 
ported in  his  testimony  in  chief  by  proof, 
on  redirect  examination,  that  he  commu- 
nicated such  facts  to  other  persons  at  or 
near  to  the  time  of  the  homicide.  Com. 
T.   Wilson,   1  Gray,   337. 

"The  rule  excluding  such  testimony," 
said  the  court,  "is  confined  to  examination 
in  chief,  and  does  not  apply  to  a  case 
where  the  other  party  has  sought  to  im- 
peach the  witness  on  eross-examination. 
41  L.R.A.(N.S.) 


The  purposie  of  the  eross-examination  in 
this  particular  having  been  to  impeach  the 
witness,  the  question  may  be  put.''     Ibid. 

According  to  the  court  in  Hewit  v.  Corey, 
160  Mass.  446,  23  N.  E.  223,  it  was  held 
in  the  case  of  Com.  v.  Wilson,  supra,  that 
the  rule  excluding  consistent  statements  to 
corroborate  an  impeached  witness  does  not 
apply  to  a  case  where  the  other  party 
sought  to  impeach  the  witness  on  cross- 
examination.  This  decision,  said  the  court, 
was  aflSrmed  in  Com.  v.  Jenkins,  supra, 
where  it  was  said  that  such  confirmatory 
evidence  is  competent  where  a  witness  is 
sought  to  be  impeached  by  evidence  tend- 
ing to  show  that  at  the  time  of  giving  his 
evidence  he  was  under  a  strong  bias,  or 
in  such  a  situation  as  to  put  him  under 
a  sort  of  moral  duress  to  testify  in  a 
particular  way,  or  where  an  attempt  is 
made  to  impeach  the  credit  of  a  witness 
by  showing  that  he  formerly  withheld  or 
concealed  the  facts  to  which  he  has  now 
testified. 

The  case  of  Com.  v.  Wilson,  supra,  it 
was  said  in  Powers  v.  Cary,  64  Me.  9,  ap- 
plies only  to  a  case  where  an  attempt  has 
been  made  to  impeach  a  witness  on  cross-; 
examination,  and  is  entirely  inapplicable 
to  a  case  where  the  witness  has  not  been 
impeached. 

Upon  the  trial  of  Harrison,  in  1692,  for 
the  murder  of  Dr.  Clenche,  12  How.  St. 
Tr.  834,  a  witness  for  the  Crown  who  tes- 
tified to  having  seen  the  prisoner  on  the 
night  of  the  murder  in  a  coach  that  stopped 
at  a  certain  point,  and  in  which  subse- 
quently the  strangled  corpse  of  the  doctor 
was  discovered,  but  who  had  for  a  consid- 
erable time  delayed  bringing  her  observa^ 
tion  to  the  notice  of  the  authorities,  was 
allowed  to  be  corroborated  by  the  testi- 
mony of  her  mistress,  who  sent  her  forth 
that  evening,  that  on  her  return  and  upon 
being  chided  for  staying  too  long,  she  told 
the  mistress  the  tale  to  which  she  testified. 

On  a  trial  for  a  murderous  assault  by 
the  prisoner  and  another,  where  the  tes- 
timony showed  that  the  victim  had  the  de- 
fendant arrested  several  months  after  the 
commission  of  the  offense,  although  he 
swore  that  he  knew  and  identified  the  ac- 
cused at  the  time,  and  state4  on  cross-ex- 
amination that  he  had  applied  for  the 
warrant  a  day  or  two  after  another  wit- 
ness for  the  state,  a  woman,  told  him  she 
overheard  the  two  prisoners  conspiring  to 
rob  the  prosecuting  witness,  ana,  where, 
further,  such  woman  witness,  after  testify- 
ing to  such  conspiracy,  admitted  on  her 
cross-examination  that  the  defendants  had 
caused  her  arrest  on  a  criminal  charge,  a 
few  days  before  she  told  the  complaining 
witness  about  the  alleged  conspiracy,  it  is 
competent  for  the  state  in  rebuttal  to  prove 
that  such  woman  witness  had  made  the 
same  statement  concerning  the  conspiracy 
before  she  was  arrested.  Yarbrough  v. 
State,  105  Ala.  43,  16  So.  768,  10  Am. 
Crim.  Rep.  67. 

When,  on  a  trial  for  arson  committed 
in   burning   a   warehouse   belonging   to   a 
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firm,  one  of  the  partners  testified  for  the 
state  to  having  seen  the  accused  strike  a 
match  and  fire  the  building,  and  was  at- 
tacked on  cross-examination  by  proof  that 
he  took  no  steps  to  procure  the  arrest  of 
defendant  for  more  than  three  months 
afterwards,  it  is  in  order  for  the  witness 
to  explain  the  delay  by  evidence  that  he 
consulted  the  solicitor  general  and  acted 
on  his  advice;  but  when,  in  addition,  the 
defense  has  impeached  such  witness  by 
proving  previous  contradictory  .statements 
made  by  him  out  of  court,  it  is  error  to 
permit  the  state  to  introduce  other  wit- 
nesses who  testify  that  soon  after  the 
building  burned,  he  accused  the  prisoner 
of  setting  it  afire.  Fussell  v.  State,  93 
Ga.  450,  21  S.  £.  97. 

In  an  action  upon  a  joint  promissory 
note  upon  which  a  judgment  had  been  en- 
tered, and,  at  the  instance  of  one  of  the 
alleged  makers,  opened  to  admit  his  defense 
of  forgery,  the  defendant  is  entitled  to 
prove  that  his  delay  in  moving  to  be  let 
in  to  defend  was  consequent  upon  the  ad- 
vice of  counsel  that  affirmative  action  up- 
on his  part  would  not  be  desirable  until 
some  move  was  made  to  enforce  the  judg- 
ment; but  it  is  incompetent  and  erroneous 
to  permit  the  counsel  consulted  to  testify 
thai  when  he  was  consulted  respecting 
such  note,  and  advised  delay  in  moving, 
his  client  told  him  the  note  was  a  forgery. 
Shannon  v.  Castner,  21  Pa.  Super.  Ct.  294. 

5.  Supplying  otnissiona  in  previous 
statements. 

Sometimes  it  will  appear,  said  the  court 
in  Com.  v.  Tucker,  189  Mass.  457,  7  L.R.A. 
(N.S.)  1056,  76  N.  E.  127,  from  the  nature 
of  the  evidence  and  the  course  of  the  cross- 
examination,  that  the  counsel  intends  to 
argue  against  the  truth  of  the  testimony 
because  the  witness  is  not  shown  to  have 
spoken  previously  of  the  matter,  when,  if 
it  were  true,  he  would  have  been  likely 
to  speak  of  it.  To  meet  such  a  contem- 
plated argument,  it  may  well  be  proved 
that  he  did  speak  of  it. 

Whenever,  on  a  former  occasion,  it  was 
the  duty  of  a  witness  to  state  the  whole 
truth,  he  may  be  impeached  by  proof  that 
on  that  occasion  he  omitted  to  mention 
facts  testified  to  by  him  on  the  trial. 
Williams  v.*  State,  24  Tex.  App.  637,  7 
S.  W.  333. 

But  when  a  witness  has  been  impeached 
fn  that  way  by  proof  that,  on  a  former 
occasion  when  detailing  the  facts  to  which 
she  testified  on  the  trial,  she  failed  to  men- 
tion one  material  fact  to  which  she  pres- 
ently swore,  she  may  be  corroborated  by 
proof  that  on  an  earlier  occasion  still,  she 
stated  all  the  facts,  including  the  omit- 
ted one,  to  a  third  person,  who  advised  her 
not  to  mention  it  until  it  became  absolutely 
necessary  to  speak.     Ibid. 

WHien,  by  a  second  cross-examination  of 
a  witness  who  has  twice,  at  different  times, 
testified  in  chief  upon  the  same  trial,  it 
is  implied  that  a  fact  sworn  to  by  him  on 
41  L.R.A.(N.S.) 


his  last  direct  examination,  and  not  re- 
ferred to  upon  his  first,  would  have  been 
mentioned  at  the  outset  if  it  were  true, 
the  imputation  that  he  invented  such  fact 
for  the  occasion  may  be  repelled  by  proof 
that  at  a  still  earlier  date,  and  in  a  prior 
proceeding,  he  had  testified  to  it.  Vilas 
Nat.  Bank  v.  Newton,  25  App.  Div.  62,  48 
N.  Y.  Supp.  1009. 

A  plaintiff  testifying  in  his  own  behalf, 
whose  credibility  has  been  attacked  upon 
cross-examination  showing  that  certain 
facts  to  which  he  testified  were  not  men- 
tioned in  his  original  petition,  whence  it 
was  inferable  that  they  were  afterthoughts, 
may  be  corroborated  by  the  testimony  of 
his  counsel  that  he  detailed  them  at  the 
outset,  and  that  the  counsel  himself  omit- 
ted them  by  oversight  in  drafting  the  peti- 
tion. Gulf,  C.  &  S.  F.  R.  Co.  V.  Garren. 
96  Tex.  605,  97  Am.  St.  Rep.  939,  74  S. 
W.   897. 

When  a  witness  has  given  an  account  of 
a  transaction,  and  has  been  confronted 
with  a  previous  written  statement  made  by 
him  in  which  certain  material  and  import- 
ant particulars  were  omitted,  so  that  the 
plain  inference  is  that  his  statement  in  his 
testimony  was  an  afterthought,  if  not  an 
invention,  it  is  proper  to  permit  him  to 
explain  by  showing  that  on  the  first  oc- 
casion he  made  substantially  the  same 
statements  as  those  to  which  he  testified 
to  on  the  trial.  McLain  v.  British  &  F.  M. 
Ins.  Co.  16  Misc.  336,  38  N.  Y.  Supp.  77. 

When  a  witness  for  the  plaintiff  in  an 
action  for  goods  sold  and  delivered  has 
testified  in  chief  to  a  conversation  between 
himself  and  one  of  the  defendants  ma- 
terial to  the  issue,  and  admitted  upon 
cross-examination  that,  at  a  hearing  at  an 
earlier  stage  of  the  case,  he,  although  pres- 
ent, had  not  told  the  plaintiff  of  his  con- 
versation, nor  his  attorney  to  what  he 
would  testify,  and,  further,  that  he  had 
told  the  defendants'  attorney  a  part,  but 
not  all,  of  such  conversation,  he  is  prop- 
erly allowed  to  answer  upon  redirect  ex- 
amination whether  or  not  at  a  particular 
time  and  place,  and  in  the  presence  of 
certain  persons  named,  he  repeated  the  con- 
versation to  the  plaintiff's  attorney.  Gil- 
bert V.  Sage,  67  N.  Y.  639,  affirming  5 
Lans.  287. 

The  case  of  Murchie  v.  Cornell,  155  Mass. 
60,  14  L.R.A.  492,  81  Am.  St.  Rep.  526, 
29  N.  E.  207,  was  an  action  to  recover  the 
purchase  price  of  a  cargo  of  ice  shipped 
from  a  port  in  Maine  to  New  Bedford, 
Massachusetts,  in  which  the  defense  was 
that  the  ice  was  unsound  and  unmerchant- 
able; and  the  jury  rendered  a  verdict  for 
the  vendors.  The  defendants'  exceptions 
to  this  verdict  were  sustained  upon  the 
ground  that  the  court  erred  in  instructing 
the  jury  upon  the  law  of  implied  war- 
ranty applicable  to  the  case  at  bar.  In 
the  course  of  the  trial,  however,  the  plain- 
tiff adduced  evidence  to  show  that  the 
defendants,  while  alleging  a  shortage  in  the 
quantity  of  the  ice  delivered,  made  no 
complaint  and  gave  no  notice  that  it  was 
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unsound  or  in  any  way  deficient  in  qual- 
ity; whereupon  the  defendants  offered  to 
prove  that  on  the  very  day  the  cargo  ar- 
rived, they  went  before  a  notary  public 
and  swore  to,  and  filed  with  him,  a  pro- 
test against  the  unmerchantable  condition 
and  quality  of  the  ice;  but  this  testimony 
was  excluded  by  the  trial  court.  Holmes, 
J.,  in  delivering  the  opinion  of  the  court, 
leading  to  a  reversal,  dealt  with  this  ques- 
tion as  follows:  The  plaintiffs  put  in 
evidence  tending  to  show  that  the  defend- 
ants never  notified  them  of  any  defect  in 
the  qualitv  or  condition  of  the  ice  un- 
til after  this  suit.  To  meet  this,  the  de- 
fendants offered  a  protest  signed  and  sworn 
to  bv  one  of  them  on  the  day  the  ice  ar- 
rived. This  protest  was  no  evidence  that 
the  statemento  contained  in  it  were  true, 
or  that  the  defendants'  story  was  false. 
So  far  as  the  plaintiffs'  evidence  was  in- 
troduced for  the  purpose  of  showing  such 
an  acceptance  of  the  ice  as  to  bar  the  de- 
fendants from  alleging  that  it  did  not  sat- 
isfy the  contract,  the  protest,  of  course, 
had  no  bearing,  and  although  it  did  show 
that  the  defendants'  story  was  not  an 
afterthought,  it  was  properly  excluded,  the 
plaintiffs,  so  far  as  appears,  not  having 
taken  that  specific  point. 

When  a  plaintiff  in  a  civil  action  to 
annul  a  contract,  upon  the  ground  that  it 
has  been  fraudulently  altered  in  a  ma- 
terial part  after  a  draft  had  been  submitted 
to  him  and  agreed  upon,  has  testified  in 
his  own  behalf,  and  his  credibility  has  been 
attacked  by  proof  that  he  instituted  and 
abandoned  an  earlier  suit  for  a  breach  of 
the  contract,  in  which  he  made  no  claim 
of  a  fraudulent  change  in  any  of  its  pro- 
visions, his  testimony  may  be  corroborated 
by  a  friend's  testimony  that  he  exhibited  a 
draft  of  the  contract  in  the  form  he  claimed 
was  agreed  upon,  and  consulted  concern- 
ing it  with  the  witness,  while  the  negotia- 
tions were  progressing  and  before  any  con- 
troversy over  tlie  contract  had  arisen.  Na- 
tional Cereal  Co.  v.  Alexander,  75  Kan. 
637,  80  Pac.  923. 

When  a  witness  on  a  trial  before  a 
referee,  of  a  creditor's  suit  to  set  aside 
conveyances  alleged  to  have  been  fraud- 
ulent as  to  creditors,  after  being  examined 
in  chief  and  cross-examined,  is  recalled 
later  and  then  testifies  to  a  material  fact 
which  he  had  not  before  mentioned,  and, 
when  pressed  to  explain  his  omission  to 
speak  of  it  before,  answers  that  he  can 
give  no  reason  except  that  he  forgot  it, 
and  had  afterwards  seen  it  in  the  tran- 
script of  his  testimony  in  supplementary 
proceedings  upon  the  judgment  at  the 
found{ition  of  the  suit,  it  is  proper  to  re- 
ceive in  evidence  that  part  of  the  minutes 
of  the,  testimony  in  the  supplementary 
proceedings,  to  show  that  such  fact  was 
then  testified  to  by  the  witness.  Vilas 
Kat.  Bank  v.  Newton,  supra. 

In  an  action  upon  a  policy  of  marine 
insurance,  in  which  the  master  of  the  in- 
sured boat  has  testified  in  chief  that  the 
vesAel  heaved  as  if  something  struck  her 
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before  sinking,  and  has  been  confronted  on 
cross-examination  by  his  protest  concern- 
ing the  disaster,  in  which  he  merely  stated 
that  the  boat  sprung  a  leak  and  sunk, 
he  is  properly  permitted  to  explain  that, 
at  the  time  he  made  the  protest,  he  also 
made  to  the  surveyor  a  statement  not  ma- 
terially differing  from  his  testimony  on  the 
trial.  McLain  v.  British  &  F.  M.  Ins.  Co. 
supra. 

In  a  civil  action  for  the  conversion  of 
bank  notes,  wherein  a  witness  for  the  de- 
fendant testified  to  a  certain  exclamation 
having  been  uttered  by  the  plaintiff  on  an 
occasion  at  the  outset  of  the  transaction 
involved,  and  other  witnesses  testified  to 
having  heard  the  first  witness  relate  the 
circumstances  without  mentioning  such  ex- 
clamation, it  was  held  prejudicial  error 
to  reject  rebutting  evidence  of  other  state- 
ments made  by  tiie  first  witness  like  his 
testimony  on  the  trial.  Coffin  v.  Ander- 
son, 4  Blackf.   395. 

A  railroad  company  sued  for  negligently 
killing  a  man,  where  the  fact  was  in  dis- 
pute on  the  trial  as  to  whether  or  not 
a  warning  had  been  given  by  ringing  the 
locomotive  bell,  as  the  engineer  in  charge 
testified,  is  entitled  to  put  in  evidence  a 
written  statement  submitted  to  it  by  the 
engineer  soon  after  the  tragedy  occurred, 
asserting  that  the  bell  had  been  duly  rung, 
where  it  appeared  by  the  cross-examina- 
tion of  such  engineer  that  he  had  testi- 
fied at  the  coroner's  inquest,  and  had  then 
said  nothing  upon  the  subject  of  the  ring- 
ing of  the  bell,  because,  as  he  explained, 
he  had  simply  answered  such  questions  as 
were  then  put  to  him,  and  these  were  not 
inclusive.  Missouri,  K.  &  T.  R.  Co.  v. 
Sharp.  —  Tex.  Civ.  App.  — ,  120  S.  W. 
263. 

The  trend  of  the  decisions  in  Missouri, 
according  to  the  court  in  State  v.  Sharp, 
183  Mo.  715,  82  S.  W.  134,  seems  to  be 
that  evidence  of  the  former  declarations  of 
a  witness  in  a  criminal  trial,  to  corrob- 
orate his  testimony  on  the  trial,  is  ad- 
missible where  the  circumstances  show 
that  they  were  made  at  the  time  when  he 
could  have  had  no  motive  in  making  a 
false  statement,  and  his  credibility  has  been 
questioned  because  he  omitted  an  im- 
portant part  of  his  testimony  at  another 
time  when  he  might,  and  perhaps  should, 
have  given  it. 

According  to  the  court  in  Com.  y.  Jen- 
kins, 10  Gray,  485,  the  case  of  Com.  v. 
Wilson,  1  Gray,  337,  was  in  substance 
one  in  which  the  credibility  of  a  witness  was 
attacked  by  showing  that  formerly  he 
withheld  or  concealed  a  fact  to  which  later 
he  testified,  and  in  which  his  corrobora- 
tion was  permitted  by  proof  in  rebuttal 
that  at  an  early  day,  and  as  soon  as  he 
reasonably  could  do  so,  he  did  disclose 
the  facts  to  which  he  testified. 

A  witness  in  a  trial  for  homicide,  who 
has  testified  that  in  the  affray  in  which 
the  deceased  was  killed  the  defendant 
kicked  him,  where  others  have  sworn  that 
in   giving    an    account    of    the    affair    the 
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witness  omitted  to  state  that  the  defend- 
ant had  kicked  him,  may  be  supported  by 
proof  in  rebuttal  that  the  account  of  the 
kicking  was  not  a  new  addition  to  his  tale, 
but  had  been  mentioned  to  other  witnesses 
soon  after  the  altercation.  Waller  ▼.  Peo- 
ple, 209  111.  284,  70  N.  £.  681. 

In  State  v.  Hendricks,  32  Kan.  559, 
4  Pac.  1050,  a  husband  and  wife  were  on 
trial  for  homicide,  and  a  child  of  the  vic- 
tim, eight  years  old,  testified  that  imme- 
diately after  the  tragedy  she  ran  to  the 
neighbors,  gave  the  alarm,  and  named  both 
defendants  as  the  murderers,  the  defense 
being  that  the  deed  was  committed  by  the 
husband.  The  child  was  asked  on  cross- 
examination  if  she  had  not  named  him  as 
the  sole  murderer,  which  she  denied, 
thereupon  the  defense  called  witnesses  to 
prove  that  she  had  said:  They  shot  my 
pa  dead  in  the  house,  and,  on  being  asked 
who,  named  the  husband  only.  Another 
witness  was  thereupon  called  by  the  state 
and  permitted  to  testify  that  the  child 
had  said  in  his  presence  that  both  hus- 
band and  wife,  naming  them  individually, 
had  come  to  the  house  and  shot  her  father. 
This,  the  court  held,  was  not  error,  and 
was  properly  received  for  the  purpose  of 
corroborating  the  testimony  of  the  child. 

Upon  a  trial  for  homicide  defended  as 
justi liable  in  self-defense,  a  witness  for  the 
state  having  testified  that  immediately 
after  the  victim  was  shot,  he  saw  two 
men,  then  unknown  to  him,  coming  from 
the  scene  of  the  crime,  of  wiiom  one,  as  he 
afterwards  learned,  was  the  defendant, 
and  heard  one  of  them  say  to  the  other, 
"Come  on,  John,  I  told  you  I  would  kill 
him,"  and  having  been  confronted  on  cross- 
examination  by  a  deposition  he  had  pre- 
viously made  in  the  case,  in  which  he  said 
nothing  about  seeing  two  men,  or  hearing 
anyone  speak  such  words, — the  state  is 
properly  permitted  in  rebuttal  to  prove 
by  another  witness  that  on  the  same  even- 
ing that  the  homicide  occurred,  the  first 
witness  told  her  of  seeing  the  two  men  and 
hearing  the  remark,  as  he  testified  on  the 
trial.     State  v.  Sharp,  supra. 

On  a  trial  for  murder,  the  state  may 
show  that  one  of  its  witness  who  had 
testified  to  a  certain  incident  as  occurring 
in  respect  of  the  prisoner  at  the  time  the 
crime  was  committed,  and  who,  upon  cross- 
examination,  was  shown  to  have  omitted 
mention  of  such  incident  when  testifying 
upon  the  coroner's  inquest,  because,  as  he 
explained,  it  escaped  his  memory  at  that 
time,  may  prove  that  he  recollected  and 
spoke  of  it,  and  made  an  affidavit  to  it  on 
another  occasion  soon  after  the  tragedy, 
and  when  the  accused  applied  to  be  admit- 
ted to  bail.  State  v.  Turner,  36  S.  C. 
534,  16  S.  E.  602. 

It  was  explained  in  State  v.  Turner, 
supra,  that  the  cases  of  State  v.  Thomas, 
3  Strobh.  L.  269,  and  Davis  v.  Kirksey,  2 
Rich.  L.  176,  in  which  similar  evidence  had 
been  excluded,  involved  a  proposition  to 
adduce  new  and  original  testimony  of  con- 
sistent declarations  after  the  testimony 
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had  closed,  which  was  properly  refused, 
and  therefore  that  these  cases  were  clearly 
distinguishable  from  the  one  then  at  bar. 
When,  upon  a  trial  for  homicide  of  one 
of  several  persons  accused,  the  credibility 
of  a  witness  for  the  state,  the  wife  of  one 
of  the  persons  implicated,  has  been  attacked 
by  the  defense  by  proof  that  her  state- 
ment implicating  the  defendant  followed 
her  hearmg  that  her  husband's  neck  was 
in  danger,  and  that  she  had  previously 
omitted  to  charge  the  defendant  with  the 
crime,  the  state  has  a  right  to  call  out 
from  the  impeaching  witness  the  woman's 
whole  conversation  with  him,  and  to  show 
that  she  suppressed  a  charge  against  the 
defendant  because  he  was  present  in  the 
crowd  before  her  and  she  was  afraid  of 
him.  Gallaher  v.  State,  28  Tex.  App.  274, 
12  S.   W.   1087. 

XV.  Need  of  preliminary  proof  of   in- 
consistent  tttatements. 

The  supreme  court  of  Illinois  has  noted 
and  referred  to  the  fact  that  in  some  eases 
the  admission  of  confirmatory  statements 
to  fortify  the  testimony  of  a  witness  has 
been  confined  to  the  sole  case  of  an  im- 
peactiment  by  a  contradictory  statement 
made  by  him.     Stolp  v.  Blair,  68  111.  541. 

An  early  case  in  the  United  States  in 
which  this  was  the  judicial  attitude  was 
Wright  V.  Deklyne,  Pet.  C.  C.  199,  Fed.  Cas. 
Ko.  18,076.  That  case  was  an  action  of 
ejectment  in  which  the  controversy  was 
whether  or  not  the  land  claimed  consti- 
tuted a  part  of  a  certain  farm  sold  by 
general  description  at  a  sherifTs  sale  on 
execution,  upon  which  the  title  of  the  les- 
sor of  the  plaintiff  rested.  On  the  trial 
the  defendant  adduced  proof  of  declarations 
of  the  sheriff  before  the  sale  that  he  did 
not  intend  to  sell  and  had  not  levied  upon 
the  land  in  dispute,  and  the  plaintiff  of- 
fered in  reply  to  prove  that  when  the 
sheriff  executed  his  deed  he  made  other 
and  inconsistent  declarations.  This  evi- 
dence the  court  held  incompetent  and  ex- 
cluded. Declarations  of  a  witness,  said 
Washington,  J.,  in  so  ruling,  cannot  be  giv- 
en in  evidence  except  in  answer  to  evidence 
of  other  declarations  of  the  witness  in- 
consistent with  what  he  had  sworn  to  be- 
fore. The  evidence  which  the  plaintiff 
intends  to  offer  to  contradict  what  the 
sheriff  has  sworn  to  is  not  of  this  nature. 

There  is  an  expression  by  Gibson,  Ch. 
J.,  in  Craig  v.  Craig,  5  Rawle,  91,  to  the 
effect  that  there  was  a  universal  agree- 
ment that  a  witness's  consistent  statements 
were  admissible  only  to  rebut  his  other 
contradictory    ones. 

In  Packer  v.  Gonsalus,  1  Serg.  &  R.  526, 
Chief  Justice  Tilghman  said  arguendo: 
"Where  the  credit  of  a  witness  is  im- 
peached by  evidence  that  he  said  some 
thing  inconsistent  with  what  he  has  sworn 
at  another  time,  this  may  be  rebutted  by 
proof  of  other  declarations  by  him  in  con- 
formity to  what  he  has  sworn,  because, 
both   being  without  oath,   one   is  as  good 
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M  the  other,  and  the  jury  will  judge  of  his 
credit  on  the  whole/'  This  was  a  dictum, 
because  he  was  dealing  with  a  question  of 
the  admissibility  of  the  declarations  of  a 
person  after  he  had  parted  with  the  title, 
affecting  that  title  in  an  action  of  eject- 
ment, and,  of  course,  that  was  inadmis- 
sible upon  another  principle. 

And  in  a  later  Pennsylvania  case  it 
was  held  that  when  a  witness  has  made 
no  inconsistent  statements  in  regard  to 
the  matter  to  which  he  testifies  in  chief, 
and  no  statements  inconsistent  with  any 
other  statements  made  by  him  at  any 
other  time,  in  or  out  of  court,  the  peculiar 
circumstances  which  admit  of  the  intro- 
duction of  his  consistent  statements  to 
corroborate  a  witness  who  has  been  im- 
peached to  not  exist,  and  the  testimony  of 
such  consistent  statements  is  inadmissible. 
Crooks  V.  Bunn,  136  Pa.  368,  20  Atl.  529. 

The  decisions  in  which  this  doctrine  has 
been  favorably  regarded  have  been  more 
numerous  in  Texas  than  in  other  jurisdic- 
tions. 

It  is  the  general  opinion  in  that  state 
that  statements  which  would  otherwise 
be  self-serving  are  admissible  when  offered 
to  sustain  the  credibility  of  a  witness 
whose  character  has  been  attacked  by  proof 
of  conflicting  statements.  Texas  &,  P.  R. 
Co.  V.  Hall,  17  Tex.  Civ.  App.  45,  43  S. 
W.  25. 

But  it  is  never  permissible  in  a  crim- 
inal trial,  according  to  the  court  in  Pride- 
more  V.  State,  53  Tex.  Crim.  Rep.  620,  111 
S.  W.  155,  for  the  state  to  show  similar 
statements  to  those  sworn  to  by  its  wit- 
ness, unless  the  defense  attempts  to  prove 
converse  statements  made  by  the  witness 
out  of  court  to  those  sworn  to  in  court. 

In  the  trial  of  every  criminal  case  no 
hearsay  evidence  should  be  admitted,  nor 
should  an  effort  be  allowed  to  bolster  up 
a  witness  by  proving  statements  made  out 
of  court  corroborative  of  his  testimony, 
unless  there  has  previously  been  a  direct 
attempt  made  by  the  adverse  party  to 
prove  that  such  witness  had  made  state- 
ments contradictory  to  those  testified  to 
on  the  trial.  Holmes  v.  State,  52  Tex. 
Crim.  Rep.  353,  106  S.  W.  1160. 

The  fact  that  it  has  been  shown  that 
a  witness  was  presumably  testifying  from 
corrupt  motives  will  not,  if  it  stands  alone, 
authorize  the  admission  of  hearsay  evi- 
dence. Ball  V.  State,  —  Tex.  Crim.  Rep. 
— ,  36  S.  W,  448;  Owens  v.  State,  43  Tex. 
Crim.  Rep.  249,  63  S.  W.  634;  Reese  v. 
State,  43  Tex.  Crim.  Rep.  639,  67  S.  W. 
325. 

Evidence  that  a  witness's  character  for 
truth  and  morality  is  bad  does  not  en- 
title her  to  be  corroborated  by  proof  of  her 
previous  consistent  statements.  Stanford 
V.  State,  34  Tex.  Crim.  Rep.  89,  29  S.  W. 
271. 

Proof  of  a  conviction  for  felony  is  not 
sufRcient  to  let  in  the  prior  consistent 
statements  of  a  convict  to  corroborate  his 
testimony.  Scott  v.  State,  —  Tex.  Crim. 
Rep.  — ,  47  S.  W.  631. 
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Unless  a  defendant  charged  with  crime 
and  testifying  in  his  own  behalf  is  im- 
peached in  some  way  other  than  by  proof 
of  offenses  involving  moral  turpitude,  or 
unless  his  testimony  is  challenged  in  some 
respect  other  than  by  the  general  case  of 
the  state  establishing  his  guilt,  it  is  not 
competent  for  him  to  prove  by  another 
witness  that  his  testimony  was  similar  to 
previous  statements  made  by  him  in  re- 
spect of  the  crime  for  which  lie  is  under- 
going trial.  Turman  v.  State,  50  Tex. 
Crim.  Rep.  7,  95  S.  W.  533. 

In  cases  of  rape  and  of  assaults  with 
intent  to  ravish,  the  prosecutrix  is  not 
allowed  corroboration  by  proof  of  all  she 
said  when  making  her  first  complaint  of 
the  outrage,  'unless  she  is  charged  with 
having  accused  another  person  tiian  the 
prisoner  of  the  crime,  or  with  having  con- 
fessed her  inability  to  identify  her  assail- 
ant. Reddick  v.  State,  35  Tex.  Crim.  Rep. 
463,  60  Am.  St.  Rep.  56,  34  S.  W.  274. 

She  must  have  been  charged  with  mak- 
ing statements  contradictory  of  her  tes- 
timony, to  let  in  the  corroborative  proof 
of  her  whole  story  of  the  outrage.  Sentell 
V.  State,  34  Tex.  Crim.  Rep.  260,  30  S.  W. 
226;  Simpson  v.  State,  46  Tex.  Crim.  Rep. 
551,  81  S.  W.  320;  Campbell  v.  State,  — 
Tex.  Crim.  Rep.  — ,   138  S.   W.  607. 

Although  a  witness  has  been  impeached 
by  proof  of  bad  character  for  morals  and 
veracity,  and  shown  to  be  presumably  tes- 
tifying from  corrupt  motives,  her  previous 
statements  consistent  with  her  testimony 
may  not  be  admitted  to  corroborate  her, 
where  no  opposing  witness  has  testified  to 
inconsistent  or  contradictory  statements 
made  by  her,  although  she  was  cross-ex- 
amined respecting  a  conversation  wherein 
contain  inconsistent  statements  were  at- 
tributed to  her.  Ball  v.  State,  —  Tex. 
Crim.  Rep.  — ,  36  S.  W.  448. 

When  an  accomplice  testifying  for  the 
state  on  a  trial  for  robbery  is  merely 
shown  by  cross-examination  to  have,  until 
offered  inducements  to  turn  state's  evi- 
dence, asserted  his  own  innocence  and  de- 
nied his  own  participation  in  the  crime, 
and  not  to  have  made  any  affirmative 
statements  contradictory  of  those  to  which 
he  testified  to  on  the  trial,  which  incrim- 
inated himself  and  the  defendant,  the  rule 
under  which  testimony  that  he  made  sim- 
ilar statements  to  those  he  swore  to  may  be 
received  to  corroborate  him  does  not  apply, 
since  no  contradictory  statements  have 
been  proved  to  impeach  him,  and  the  in- 
ducements were  offered  him  before  he  would 
make  the  consistent  statements.  Anderson 
▼.  State,  60  Tex.  Crim.  Rep.  134,  95  S.  W. 
1037. 

In  a  trial  for  the  larceny  of  some  hogs 
found  after  a  swift  pursuit  upon  the  prem- 
ises of  the  prisoner's  brother-in-law,  a  wit- 
ness for  the  state,  not  himself  impeached, 
who  testified  in  chief  that  on  the  day  after 
the  hogs  were  stolen,  the  prisoner  ap- 
proached him  at  the  brother-in-law's  house 
to  demand  payment  of  a  small  debt  for 
use  in  his  defense,  saying  at  the  same  time 
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he  had  taken  the  hogs  and  didn't  care 
who  knew  it,  as  he  had  money  and  cattle  in 
plenty  to  get  clear,  may  not  be  corroborat- 
ed by  proof  that  he  repeated  the  prisoner's 
alleged  confession  three  or  four  days  later 
to  the  owner  of  the  stolen  hogs,  merely 
because  another  person  admittedly  present 
when  the  confession  was  said  to  have  been 
made  testified  that  he  heard  the  conversa- 
tion and  the  demand  for  payment  of  the 
debt,  and  that  the  defendant  made  no  con- 
fession. Doucette  v.  State,  —  Tex.  Crim. 
Rep.  — ,  45  S.  W.  800. 

in  a  trial  for  murder  where  the  defend- 
ant stood  charged  with  shooting  without 
provocation  the  deceased  on  an  occasion 
when  lie  called  to  demand  an  explanation 
of  defendant's  assault  on  his  son,  and  a 
man  and  his  wife,  in  order  to  impeach  a 
witness  for  the.  state,  testified  to  state- 
ments made  to  them  by  such  witness,  con- 
tradictory to  his  testimony  respecting  the 
origin  and  details  of  the  difficulty  event- 
uating in  the  homicide,  shortly  after  it 
occurred,  it  is  incompetent  for  the  defense 
to  go  further  and  corroborate  the  man 
and  his  wife  by  proof  that  they  told  an- 
other person  what  the  state's  witness  had 
said  to  them  and  that  their  tale  cor- 
responded with  their  impeaching  testimony. 
Bailey  v.  State,  0  Tex.  App.  98. 

As  the  court  put  it  in  one  case,  "the 
authorities  are  numerous,  and  we  believe 
unbroken,"  to  the  effect  that  a  witness 
may  not  be  corroborated  by  showing  by 
other  witnesses  that  shortly  after  the 
transaction,  he  made  the  same  statement  to 
tliem  in  regard  to  the  transaction  as  he 
swore  to  on  the  trial,  unless  the  witness 
has  been  attacked  by  evidence  to  the  effect 
that  he  had  made  a  different  statement  of 
tlie  matter  to  that  testified  to  by  him,  or 
that  since  the  transaction  on  some  motive 
the  testimony  appeared  to  have  been  fab- 
ricated.   Doucette  v.  State,  supra. 

XVI,  Sequence   of  consistent   and    in- 
consistent  statements. 

It  has  been  remarked  that  there  are  cases 
in  which  statements  made  out  of  court  by 
a  witness  consistent  with  his  testimony 
in  court  have  been  held  especially  inad- 
missible if  they  were  made  subsequent  to 
the  contradiction  proved  by  the  other  side 
on  the  trial.     Stolp  v.  Blair,  68  111.  641. 

The  statements  of  a  witness  out  of  court 
consistent  with  his  testimony  on  the  stand 
are  especially  incompetent,  in  the  opinion 
of  the  court  in  Lepcere  v.  State,  111  Tenn. 
368,  102  Am.  St.  Rep.  781,  77  S.  W.  1059, 
if  they  were  made  at  a  time  later  in  date 
to  that  at  which  he  made  contradictory 
statements. 

The  most  conspicuous  decision  in  support 
of  this  doctrine  is  one  by  the  Supreme 
Court  of  the  United  States. 

If  the  consistent  statements  of  a  wit- 
ness offered  to  sustain  his  credit  when  he 
has  been  proved  to  have  made  inconsistent 
ones  were  made  after  he  made  the  latter, 
their  force  and  credibility  is  impaired; 
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but  if  they  were  made  before,  they  may 
tend  to  sustain  the  subsequent  correspond- 
ing testimony.  Conrad  v.  Griffey,  11  How. 
480,  13  L.  ed.  779. 

If  the  consistent  statements  were  not 
prior  in  point  of  time  to  the  inconsistent 
ones,  they  are  not  competent  evidence, 
either  upon  principle  or  precedent,  because 
it  is  possible,  if  not  probable,  that  the 
inducement  to  make  them  was  for  the  very 
purpose  of  counteracting  the  former  incon- 
sistent statements;  and,  so  far  as  regards 
principle,  one  proper  test  of  the  admissi- 
bility of  such  statements  is  that  they  must 
be  made  in  circumstances  when  no  moral 
influence  existed  to  color  or  misrepresent 
them.     Ibid. 

The  supreme  court  of  Tennessee,  in  an 
earlier  case,  countenanced  the  same  doe- 
trine  when  it  declared  that  to  hold  thnt 
the  statement  of  an  arraigned  felon  offered 
perhaps  as  a  bribe  to  procure  his  discharge, 
and  made  after  the  contradictory  state- 
ments proved  against  him,  and  at  a  time 
when  he  was  laboring  under  the  strongest 
possible  motive  to  misrepresent  the  fact, 
was  admissible  in  evidence  to  corroborate 
his  testimony,  would  have  a  direct  ten- 
dency to  corrupt  the  administration  of  jus- 
tice, and  would  be  as  well  a  practice  in- 
herently absurd.  Queener  v.  Morrow,  1 
Coldw.'l23. 

When  an  attempt  is  made  to  impeach 
the  testimony  of  a  witness  by  showing  that 
he  has  made  contradictory  statements  out 
of  court,  the  litigant  who  called  him  has 
a  right  to  prove  that  very  recently  after 
the  transaction,  and  before  the  contra- 
dictory statements  were  made,  he  made 
other  statements  respecting  the  transac- 
tion consistent  with  his  testimonv  on  the 
trial.  State  v.  Caddy,  15  S.  D.  167,  91  Am. 
St.  Rep.   666,  87   N.  W.  927. 

The  case  of  State  v.  Moon,  20  Idaho, 
202,  117  Pac.  757,  enunciated  the  same 
doctrine. 

In  one  case  in  Texas  the  court  expressed 
the  opinion  that  on  a  trial  for  murder 
where  the  evidence  of  guilt  was  wholly 
circumstantial,  a  witness  for  the  state  who 
testified  that  on  the  day  the  deceased  was 
said  to  have  been  killed,  he  crossed  the 
path  of  defendant  about  half  a  mile  from 
where  the  body  was  found  afterwards,  and 
spoke  to  him,  but  the  defendant  pulled  his 
hat  down  over  his  eyes  and  did  not  an- 
swer, and  who  has  been  shown  by  a  former 
district  attorney  to  have  stated  that  he 
did  not  recognize  the  man  he  met  on  that 
occasion,  might  be  supported  by  testi- 
mony from  a  witness  called  by  the  state 
in  rebuttal,  to  the  effect  that  after  the 
murder  he  told  the  same  story  that  he 
told  on  the  stand,  unless  it  should  have 
plainly  appeared  that  he  did  not  do  so  un- 
til after  the  statement  was  made  to  de- 
fendant's witness.  Wallace  v.  State,  46 
Tex.  Crim.  Rep.  341,  81  S.  W.  966. 

In  that  case  the  court  said:  It  does 
not  clearly  appear  .  .  .  what  time 
these  particular  statements  were  made.  If 
the  witness  Teague  [the  first  witness]  madt 
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the  statement  to  Graham  [the  last  witness] 
before  the  occasion  about  which  Shurtless 
[the  former  district  attorney]  testitied, 
when  the  supporting  testimony  appears 
to  be  admissible.  But  notwithstanding 
this  ruling,  the  court  reversed  the  judg- 
ment of  conviction  on  other  grounds. 

In  State  v.  Petty,  21  Kan.  54,  the  su- 
preme court  of  Kansas  was  of  the  opinion 
that  the  previous  consistent  statements  of 
a  witness  who  had  been  discredited  by 
proof  that  he  had  made  inconsistent  ones 
were  only  admissible  in  evidence  when  prior 
to  the  others  in  time;  but  when  the  same 
question  came  before  it  in  the  later  case 
of  State  v.  Hendricks,  32  Kan.  659,  4  Pac. 
1050,   it  receded   from  that   position. 

In  Indiana  the  proof  of  the  declarations 
of  a  witness  made  in  harmony  with  his 
testimony  is  not  limited  to  that  part  of 
them  made  prior  in  time  to  those  that 
are  ^ivon  in  evidence  for  the  purpose  of 
impeaching  the  witness,  although  in  the 
case  which  so  held  it  was  admitted  that 
the  English  rule  is  probably  the  other  way, 
but  it  was  said  that  the  supreme  court  of 
this  state  has  adhered  to  the  rule  as  stated. 
Brookbank  v.  State,  55  Ind.  169. 

The  courts  of  Texas  are  in  accord  with 
those   of    Indiana   upon   this    point. 

The  mere  fact  that  a  statement  consis- 
tent with  and  confirmatory  of  a  witness's 
testimony  in  a  criminal  trial,  offered  to 
support  and  corroborate  him  after  he  has 
been  impeached  by  proof  that  he  had  made 
a  contradictory  statement,  was  not  made 
until  a  day  afterwards,  will  not  render  it 
inadmissible  unless  in  the  interim  a  motive 
arose,  or  influence  was  brought  to  bear  on 
the  witness,  to  manufacture  or  change  his 
testimony.  White  v.  State,  42  Tex.  Grim. 
Rep.  567,  60  S.  W.  676. 

XVII,  Coincidence  of  conMstent  state- 
ments and  events, 

a.  Itea  gestm, 

A  statement  by  a  witness  to  an  occur- 
rence which  is  involved  in  a  subsequent 
liti^^ation,  consistent  with  the  testimony 
he  bears  in  that  litigation,  may  be  so  in- 
timately associated  and  may  so  synchronize 
with  tlie  transaction  as  to  become  admis- 
sible in  evidence  as  a  part  of  the  re» 
ff€8t(e. 

This  principle  has  many  times  been  in- 
yoked,  and  frequently  with  success,  to  in- 
troduce the  consistent  statements  of  an 
impeached  witness  to  corroborate  bis  tes- 
timony after  he  has  been  discredited. 

When  declarations  or  acts  accompany  a 
fact  in  controversy,  and  tend  to  illustrate 
or  ex])lain  it,  they  are  treated  not  as 
hearsay,  but  as  original  evidence,  or  in 
other  words  as  part  of  the  res  gestce. 
Shannon  v.  Castner,  21  Pa.  Super.  Ct.  294 

The  case  of  Fain  v.  Kdwards,  44  N.  C. 
(Busbee,  L.)  64,  was  an  action  to  recover 
the  value  of  mare  which  the  defendant  had 
seized  under  legal  process  while  in  the 
possession  of  one  Lowdcrmilk,  who  was  a 
witness  to  establish  the  plaintiff's  title, 
and  was  impeached  by  the  defendant.  Two 
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other  witnesses  were  then  called  in  behalf 
of  the  plaintiff  and  allowed  to  testify, 
over  the  defendant's  objection,  to  certain 
transactions  respecting  the  transfer  of  the 
possession  of  the  mare,  between  the  plain- 
tiff and  Lowdermilk,  which  incidentally 
corroborated  the  latter 's  testimony.  The 
court,  on  appeal  from  a  judgment  in  favor 
of  the  plaintiff,  disposed  of  the  question 
thus  presented  as  follows:  His  Honor 
below,  said  Nash,  Ch.  J.,  very  properly  over- 
ruled the  objection  to  the  testimony  of 
the  two  witnesses.  The  testimony  of  Low- 
derm  ilk  had  been  admitted  without  ob- 
jection, and  upon  its  being  attacked  by 
the  defendant,  the  other  witnesses  were 
introduced  to  sustain  it.  Their  testimony 
was  admissible  not  only  for  that  purpose, 
but  would  have  been  so  in  chief.  It  was 
important  to  the  plaintiff  to  show  that, 
although  the  mare,  the  subject  of  the  con- 
troversy, was  in  possession  of  Lowdcr- 
milk at  the  time  it  was  levied  on  by  the 
defendant,  Edwards,  yet  that  it  was  his 
property.  He  then  was  clearly  at  liberty 
to  show  how  the  mare  became  his  property, 
and  for  what  purpose  he  had  put  the 
animal  into  the  possession  of  Lowdermilk, 
and  persons  who  were  present  at  the  trans- 
action, and  who  heard  from  the  parties 
what  that  purpose  was,  surely  were  com- 
petent to  prove  it.  It  cannot  be  necessary 
to  sustain  such  a  position  by  authority. 

In  trials  for  rape  or  for  assaults  with 
intent  to  ravish,  the  story  of  the  crime 
told  by  the  prosecutrix  immediately  after 
the  outrage  upon  her  person  is  admissible 
in  evidence,  upon  the  double  ground  that 
it  is  a  part  of  the  res  geatcg  and  that  it 
corroborates  her  testimony  against  the 
prisoner.  State  v.  Werner,  16  N.  D.  83, 
112  N.  W.  60;  Rogers  v.  State,  —  Tex. 
Crim.   Rep.  — ,   143   S.   W.   631. 

In  the  latter  case  the  victim  made  her 
complaint  to  a  police  officer  and  others 
within  a  few  minutes  after  her  escape  from 
her  assailant. 

In  Craven  v.  State,  49  Tex.  Crim.  Rep. 
78,  122  Am.  St.  Rep.  799,  90  S.  W.  311, 
a  defendant  on  trial  for  the  murder  of  one 
Keith,  whom  he  had  shot  and  mortally 
wounded  in  a  personal  encounter,  offered 
proof  that  within  four  to  six  minutes  af- 
ter the  shooting  he  reached  his  father  at 
his  front  gate,  driving  at  high  speed  and 
greatly  excited,  and  in  reply  to  his  fath- 
er's question  as  to  what  was  the  matter, 
said  that  he  had  had  trouble  with  Keith, 
who  struck  him,  threw  a  rock  at  him, 
tried  to  pull  him  out  of  the  wagon,  and 
was  going  to  kill  him,  so  that  he  had  to 
shoot.  The  offered  evidence  was  excluded, 
and  the  conviction  was  reversed  because 
of  this  and  other  errors.  Respecting  this 
the  court  said  the  testimony  was  admis- 
sible mainly  as  res  gestce,  but  also  under 
the  theorv  that  it  corroborated  the  de- 
fendant's  testimony  on  the  witness  stand, 
he  having  been  impeached  by  statements 
at  variance  with  his  statements  on  the 
stand,  and  the  statement  to  his  father  be- 
ing practically  the  same  as  his  testimony. 
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In  %  luit  for  malieious  proBecntion  in 
North  Carolina,  growing  out  of  an  arrest 
of  the  plaintiff  for  string  a  shovel  be- 
longing to  the  defendant,  who  abandoned 
the  prosecution  when  the  case  was  called 
by  the  magistrate,  because  the  shovel  had 
been  returned  in  the  meantime,  it  was 
held,  in  harmony  with  the  established  doc- 
trine in  that  state,  that  no  error  was  com- 
mitted in  receiving  evidence,  upon  defend- 
ant's cross-examination,  of  the  magistrate 
to  what  the  defendant  told  the  witness 
when  he  applied  for  the  warrant  to  ar- 
rest the  plaintiff,  the  defendant  having 
already  testified  himself  upon  the  same 
subject, — first,  because  the  complaint  which 
initiated  the  prosecution  was  original  evi- 
dence as  a  part  of  the  res  geatce,  and, 
second,  because  the  story  the  defendant 
told  when  making  it  was  corroborative  of 
his  testimony.  Merrell  v.  Dudley,  139  N. 
C.   57,   61   S.   E.   777. 

Where  a  bank  and  the  members  of  a 
partnership  had  an  agreement  that  the 
firm  might  draw  money  from  the  bank  to 
purchase  certain  notes  of  another  bank  to 
be  deposited  to  the  credit  of  the  firm,  and 
a  dispute  afterwards  arose  as  to  whether 
or  not  a  certain  purchase  of  $3,000  worth 
of  such  notes  had  been  deposited,  so  that, 
in  an  action  afterwards  brought  by  the 
partners  against  the  bank,  the  partner  who 
conducted  the  affair  and  the  cashier  of  the 
bank  were  in  direct  contradiction  as  to  the 
fact  of  the  deposit,  a  witness  for  the  plain- 
tiffs, testifying  that  he  drew  the  money  on 
such  partner's  check  to  purchase  the  |3,000 
worth  of  notes,  made  the  purchase,  and 
turned  the  notes  over  to  the  drawer  of 
the  check,  is  properlv  permitted  to  testify 
in  addition  that  when  he  delivered  the 
notes  the  recipient  told  him  he  was  going 
to  take  them  to  the  bank,  although  he  did 
not  name  any  particular  bank,  because  the 
statement  is  a  part  of  the  res  gestw  of 
the  transaction  of  buying  and  delivering 
the  notes  pursuant  to  the  agreement  with 
the  bank.  And  in  the  case  mentioned  it 
is  also  proper  for  the  partner  who  made, 
as  he  testified,  the  deposit,  to  testify  that 
immediately  after  he  made  it,  he  reported 
to  his  partner  what  he  had  done,  for, 
while  that  is  the  narrative  of  a  past  trans- 
action, and  hence  not  a  part  of  the  res 
gesicB,  it  is  admissible  upon  the  principle 
that  it  corroborates  and  supports  the  wit- 
ness's testimony,  where  the  evidence  on 
the  part  of  the  bank  tended  to  question 
the  accuracy  of  his  memory,  means  of 
knowledge,  and  credibility,  and  to  prove 
various  transactions  and  conversations  in 
which  he  had  part  that  were  in  a  measure 
inconsistent  with  his  testimony  that  he 
deposited  the  notes.  Third  Nat.  Bank  v. 
Robinson,  1  Baxt.  479. 

In  a  contest  over  the  probate  of  a  will 
alleged  by  the  contestants  and  adjudged  to 
be  a  forgery,  in  which  one  of  the  sub- 
scribing witnesses  has  been  shown  to  have 
denied'  knowledge  that  it  existed  when 
asked  by  the  appraisers  of  the  estate,  and 
who  testified  for  the  proponents  to  the  due 
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execution,  it  is  error  to  exclude  evidenee- 

that  after  the  will  was  executed  the  tes- 
tator put  it  in  a  sealed  package  which  he 
delivered  to  the  witness  with  instructions 
to  give  it  to  the  principal  legatee  or  her 
legal  representatives,  and  that  before  anj 
contest  was  begun  he  delivered  the  pack- 
age to  a  justice  of  the  peace  for  the  legar 
tee  with  the  pertinent  explanations  and 
appropriate  instructions.  Dolan  v.  Meehan, 
—  Tex.  Civ.  App.  — ,  80  S.  W.  99. 

In  so  concluding  the  court  expressed  in 
substance  itself  thus:  The  probate  of  the 
will  depended  much  upon  the  witness's 
credibility.  He  had  fully  testified  to  the 
execution  of  the  will  and  the  statements 
and  instructions  of  the  testator  respecting 
its  destination,  and  been  proved  to  have 
denied  knowledge  of  its  existence.  It  is 
true  the  justice  of  the  peace  was  not  the 
legal  custodian,  but  when  the  witness  de- 
livered the  will  to  him  the  act  might  be 
considered  as  first  accounting  for  its  ex- 
istence and  production,  and  we  opine  that 
when  he  produced  the  document  his  state- 
ments at  the  same  time  accounting  for  its 
possession  and  the  reason  for  its  produc- 
tion were  admissible  as  a  part  of  the  rea 
gestce,  as  verbal  statements  explanatory  of 
the  physical  act.  And,  it  was  added:  ''We 
are  also  of  the  opinion  that  the  state- 
ments made  by  the  [subscribing]  witness 
to  [the  justice  of  the  peace]  were  admis- 
sible as  corroborative  of  his  evidence  which, 
was  introduced  and  relied  upon  as  evidence 
establishing  the  execution  and  validity  of 
the  will." 

The  narrative  of  the  plaintiff  in  an  ac- 
tion for  personal  injuries  sustained  in 
alighting  from  a  street  railway  car,  re- 
cited several  minutes  after  the  occurrence 
and  after  reaching  the  intended  destina^ 
tion  a  few  hundred  yards  away,  is  no  part 
of  the  res  gestce,  and  ought  not  to  be  ad- 
mitted in  evidence  simply  because  of  an 
admission  by  the  narrator  at  another  time 
to  another  witness  varying  from  the  for- 
mer's testimony  as  to  how  the  injuries  were 
suffered,  for  the  reason  that  when  the 
story  was  first  told  the  speaker  had  the 
same  self-serving  motives  that  existed  at 
the  time  of  the  trial.  McBride  ▼.  Georgia 
R.  k  Electric  Co.  125  Ga.  516,  54  S.  K 
674. 

In  a  civil  action  for  damages  against 
a  railroad  company,  because  its  train 
knocked  the  plaintiff  off  a  bridge  upon 
which  he  was  trespassing,  the  plaintiff 
desired  to  show  that  on  the  morning  after 
he  was  injured  he  told  a  witness  that  he 
had  been  loiocked  off  the  bridge  by  a  train, 
but  was  not  permitted  to,  although  it  ap- 
peared that  he  had  told  a  witness  for  the 
defense  that  two  robbers  had  thrown  him 
from  the  bridge.  The  Texas  court  of  civil 
appeal  affirmed  the  ruling  on  appeal, 
against  the  contention  that  the  testimony 
should  have  been  received  both  as  part  of 
the  res  gesicB  and  to  corroborate  the  plain- 
tiff's testimony,  the  court  simply  saying: 
*The  evidence  was  not  permissible  on  either 
of  the  grounds  named,  nor  on  any  other 
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^ound."    McCowen  v.  Gulf,  C.  &  S.  F.  R. 
Co.  —  Tex.  Civ.  App.  — ,  73  S.  W.  46. 

It  was  urged  by  the  government  in  the 
•case  of  Haynes  v.  Com.  28  Gratt.  942,  in 
which  the  prisoner  was  tried  and  convicted 
of  larceny  from  the  person,  and  had  as- 
sailed the  testimony  of  the  prosecuting 
witness  on  the  ground  that  he  was  intoxi- 
cated when  the  oifense  was  said  to  have 
been  committed,  that  it  was  competent  to 
prove  that  such  witness  had  told  the  tale 
of  the  robbery  immediately  after  it  oc- 
curred to  a  man  who  lived  a  few  doors 
from  the  place  where  the  crime  was  com- 
mitted, and  to  whose  house  the  victim 
went  directly,  upon  three  distinct  grounds: 
First,  to  rebut  the  imputation  of  drunken- 
ness; second,  as  part  of  the  res  geatce, 
and  third,  as  a  complaint  made  immedi- 
ately by  the  victim  of  an  outrage.  The 
court  held  each  of  these  grounds  unten- 
able. The  first,  because  the  way  to  meet 
the  charge  of  intoxication  was  by  proof 
that  the  witness  was  sober;  the  second, 
because  his  account  of  the  crime  was  the 
narrative  of  a  past  transaction,  and,  the 
third,  because,  the  only  cases  in  which  this 
class  of  testimony  is  ever  received  are  the 
exceptional  ones  of  rape  and  assaults  with 
intent  to  ravish. 

In  Second  Ward  Sav.  Bank  v.  Shakman, 
30  Wis.  333,  an  action  upon  a  promissory 
note  alleged  to  have  been  discounted  by  a 
partnership  at  an  usurious  rate  of  inter- 
est, and  afterwards  transferred  to  the  plain- 
tiff bank,  a  witness  for  the  plaintiflf  was 
permitted  on  direct  examination,  over  the 
objection  of  the  defendants,  to  testify  that 
the  note  in  suit  was  not  entered  in  the 
partnership  bill  book,  where  all  notes  dis- 
counted by  the  firm  were  entered.  The 
testimony  elicited,  said  the  court,  was  no 
part  of  the  rea  gesice,  and  if  admissible 
at  all  was  only  so  because  it  tended  to 
corroborate  the  witness  and  strengtlien  his 
testimony  on  a  material  point  in  issue. 
The  precise  question  to  be  determined  is 
therefore  whether,  for  the  purpose  of  in- 
creasing or  strengthening  the  credibility 
of  a  witness,  the  party  calling  him  may 
show  that  he  omitted  to  do  certain  things 
which,  had  he  done  them,  would  tend  to 
show  his  testimony  untrue.  The  principle 
would  doubtless  be  the  same  were  it  pro- 
posed for  the  same  purpose  and  in  the 
same  circumstances  to  prove  the  witness 
did  certain  acts  the  doing  of  which  was 
consistent  with  his  testimony.  .  .  .  We 
know  of  no  rule  of  evidence  which  per- 
mits a  party  on  the  direct  examination  of 
bis  own  witness,  to  show  acts  or  omis- 
sions of  the  witness  not  a  part  of  the  rea 
geatce,  merely  for  the  purpose  of  strength- 
ening his  testimony  with  the  jury.  .  .  . 
We  think  the  testimony  under  considera- 
tion should  have  been  rejected. 

b.  Oeneral  propiiKguity, 

In  very  few  cases  has  the  time  when  a 
witness  made  a  particular  statement  agree- 
ing with  his  testimony  in  a  subsequent 
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trial  concerning  a  fact  in  issue  been  con- 
sidered other  than  an  important  factor  in 
determining  the  admissibility  of  such  state- 
ment in  evidence  to  corroborate  the  wit- 
ness's testimony. 

When  the  consistent  statement  followed 
close  upon  the  event,  and  before  there  had 
been  time  to  reflect,  the  courts  have  cer- 
tainly looked  with  less  suspicion  upon  it 
than  they  have  upon  statements  long  de- 
ferred. 

The  accuracy  of  the  memory  of  a  wit- 
ness, it  has  been  said,  is  supported  by 
proof  that  at  or  near  the  time  when  the 
facts  testified  to  transpired,  and  were  fresh 
in  the  mind  of  the  witness,  he  gave  the 
same  version  of  them  that  he  testified  to 
on  the  trial.  Jones  v.  Jones,  80  N.  C. 
247. 

But  the  mere  fact  that  the  declarations 
of  a  witness  offered  to  corroborate  his  tes- 
timony were  made  shortly  after  the  oc- 
currence, and  long  before  the  testimony  was 
given  upon  the  trial,  does  not  of  itself 
afford  any  reason  for  inferring  that  the 
testimony  given  upon  the  triflu  was  cor- 
rect. Dechert  v.  Municipal  Electric  Light 
Co.  39  App.  Div.  490,  67  N.  Y.  Sunp.  226. 

The  opinion  was  expressed  in  tne  now 
greatly  discredited  case  of  People  v.  Moore, 
15  Wend.  419,  that,  so  far  as  the  com- 
petency of  corroborative  evidence  of  ante- 
cedent declarations  consistent  with  the 
speaker's  after  testimony  is  concerned,  it 
can  make  no  difference  at  what  time  they 
were  made,  although  it  may  make  much 
difference  as  to   their  evidential  effect. 

In  North  Carolina,  it  does  not  signify 
whether  the  previous  statements,  oral  or 
written,  on  oath  or  without  its  sanction, 
offered  and  admitted  to  sustain  and  corrob- 
orate the  testimony  of  an  impeached  wit- 
ness, were  near  to  or  remote  from  the  oc- 
currence to  which  they  relate,  nor  whether 
or  not  they  were  ante  litem  motem  or 
pending  the  controversy.  Such  circum- 
stances go  only  to  the  force  and  effect,  not 
the  relevancy,  of  the  evidence.  State  v. 
Exum,  138  N.  C.  599,  50  S.  E.  283. 

It  was,  however,  said  by  Chief  Judge 
Cullen  in  the  course  of  an  opinion  by  the 
New  York  court  of  appeals  in  Taylor  v. 
Higgs,  202  N.  Y.  65,  95  N.  E.  30,  rever- 
sing 136  App.  Div.  906,  119  N.  Y.  Supp. 
1146,  that  there  are  certain  cases  in  which, 
when  a  witness  has  been  impeached,  he 
may  be  sustained  by  showing  previous  dec- 
larations to  the  same  effect  as  his  testi- 
mony on  the  stand,  .  .  .  but  the  rule 
applies  only  to  declarations  made  by  the 
witness  before  any  dispute  or  litigation 
has   arisen. 

Tlye  statements  of  a  litigant-  so  near  in 
point  of  time  to  the  beginning  of  an  action 
that  they  cannot  rationally  be  dissociated 
from  the  action  tend  rather  to  confirm  than 
refute  the  theory  of  a  fabrication  of  evi- 
dence, when  there  is  any  evidence  to  sus- 
pect such  fabrication.  Clever  ▼.  Hilberry, 
116   Pa.   431,   9   Atl.   647. 

It  is  not  competent  to  corroborate  the 
testimony  of  a  witness  shown  to  have  made 
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contradictory  ttatements  to  several  per- 
sons, by  proof  of  other  statements  made  by 
him  to  other  persons  consistent  with  his 
testimony,  even  though  the  latter  were 
made  immediately  after  the  transaction  or 
occurrences  testified  to,  unless  it  is  made 
distinctly  to  appear  that  some  change  sub- 
sequently happened  in  the  relation  of  the 
witness  toward  the  litigants  or  the  issues 
which  was  not,  and  could  not  have  been, 
foreseen  when  the  consistent  statements 
were  made.  Beed  v.  Spaulding,  42  N.  H. 
114. 

To  make  admissible  in  evidence  at  all 
a  statement  previously  made  bv  a  pris- 
oner on  trial  for  crime,  consistent  with  his 
testimony  in  his  own  behalf  of  his  inno- 
cence, as  corroborative  evidence,  it  must 
have  been  made  at  a  time  when  he  had  no 
motive  or  interest  to  fabricate  such  state- 
ment People  V.  Rodley,  131  Cal.  240,  63 
Pac.  351. 

In  Thompson  v.  Trevanion,  Skinner,  402, 
11  Eng.  Rul.  Cas.  282,  Lord  Chief  Justice 
Holt  ruled  that  in  an  action  by  husband 
and  wife  of  trespass  for  assault,  battery, 
and  wounding,  wnat  the  wife  said  immedi- 
ate upon  the  hurt  received,  and  before  she 
had  time  to  devise  or  contrive  anything 
for  her  own  advantage,  might  be  given  in 
evidence. 

Upon  a  trial  in  Pennsylvania  for  mur- 
der, in  which  a  witness  for  the  prosecu- 
tion testified  to  incriminating  words  and 
acts  of  the  prisoner,  including  a  state- 
ment that  he  had  come  to  give  himself  U]^, 
and  was  subsequently  discredited  by  evi- 
dence adduced  m  behalf  of  the  accused,  a 
former  district  attorney  was  held  to  have 
been  rightly  allowed  to  testify  for  the  gov- 
<^mraent  that  such  witness  made  the  same 
statement  to  him  before  the  prisoner's  ar- 
rest or  indictment.  Hester  v.  Com.  86  Pa. 
139. 

Upon  the  trial  in  Louisiana  of  an  in- 
dictment for  robbery  from  the  person, 
where  the  prosecuting  witness  has  been 
cross-examined  in  an  effort  to  prove  that 
he  was  in  the  habit  of  going  to  places  and 
complaining  of  robbery  in  order  to  excite 
sympathy  among  the  bystanders  and  to 
collect  money,  it  is  permissible  for  the 
state  to  show  that  within  a  very  few  mi- 
nutes of  the  transaction  in  question,  the 
prosecuting  witness  complained  of  his  hav- 
ing been  robbed  by  the  defendant,  upon  the 
principle  that  the  state  has  a  right  to 
introduce  evidence  in  corroboration  of  a 
witness  who  has  been  impeached  or  con- 
tradicted upon  his  own  cross-examination, 
although  not  impeached  by  extraneous  evi- 
dence. State  V.  Johnson,  47  La.  Ann.  1226, 
17  So.  789. 

In  criminal  trials  in  Texas  witnesses 
impeached  by  proof  that  they  had  thereto- 
fore made  statements  regarding  facts  under 
investigation  inconsistent  with  their  testi- 
mony are  allowed  corroboration  by  proof 
that  shortly  after  the  occurrences  involved, 
and  before  there  was  any  inducement  for 
them  to  falsifv,  thpv  made  statements  simi- 
lar to  those  to  which  they  testified  on  the 
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trial.  Red  v.  State,  30  Tex.  Crim.  Rep. 
414,  46  S.  W.  408;  Kipper  v.  State,  4S 
Tex.  Crim.  Rep.  377,  77  8.  W.  611. 

But  it  was  also  held  in  that  state  that 
a  witness  for  the  state  in  a  trial  for  mur- 
der was  properly  corroborated  by  proof 
that  after  the  crime  was  committed,  even 
though  more  than  four  months  had  elapsed, 
he  told  his  son-in-law  what  he  had  seen 
pertaining  to  the  murder  and  of  the  de- 
fendant's actions  on  the  nifht  of  the  hom- 
icide,— a  tale  consistent  with  his  testimony 
on  the  trial, — ^because  he  had  been  im- 
peached by  evidence  that  he  had  made  con- 
tradictory statements.  Cabrera  v.  State,  5& 
Tex.  Crim.  Rep.  141,  118  S.  W.  1054. 

It  was  held  in  Kansas  in  a  trial  for 
homicide,  where  the  widow  of  the  slain^ 
man  had  testified  to  the  identity  of  the 

Erisoner  as  her  husband's  murderer,  and 
ad  been  proved  to  have  admitted  soon 
after  the  tragedy  that  she  had  not  recog- 
nized and  could  not  identify  the  slayer, 
whereupon  the  prisoner's  name  was  sug- 
gested to  her  as  the  murderer,  that  the 
state  might  corroborate  her  testimony  by 
proof  that  she  identified  the  defendant  be- 
fore his  name  was  suggested  to  her,  but 
that  it  was  prejudicial  error  to  allow  the 
the  state  to  introduce  her  statements  to- 
the  same  effect  made  after  the  prisoner'a 
name  was  suggested.  State  v.  Petty,  21 
Kan.  54. 

Afterwards,  in  the  case  of  State  v.  Hen- 
dricks, 32  Kan.  559,  4  Pac.  1050,  another 
trial  for  homicide,  the  court  took  occasion 
to  say  that  it  is  well  settled  by  the  au- 
thorities that  if  a  witness  be  impeached  by 
proof  of  his  having  previously  made  state- 
ments out  of  court  inconsistent  with  hia 
testimony  in  court,  he  may  then  be  corrob- 
orated by  evidence  of  other  statements 
made  by  him  out  of  court  in  harmony  with 
his  testimony,  if  made  immediately  after 
the  occurrences  to  which  he  has  testified 
took  place,  and  made  before  he  had  any 
reason  or  ground  for  fabricating  an  untrue 
or  false  statement,  and  that  such  corrob- 
orating evidence  is  not  limited  to  those 
statements  made  by  him  before  the  time 
when  his  statements  given  in  evidence'  to 
impeach  him  were  made,  but  may  be  ex- 
tended to  other  statements  made  by  him 
afterwards.  And  then,  citing  the  case  of 
State  V.  Petty,  supra,  it  added:  The  de- 
cision in  this  last-mentioned  case  is  to 
some  extent  modified  and  limited  by  the 
decision  in  this  present  case. 

The  same  court,  still  later,  in  Stim  v. 
Nelson,  65  Kan.  419,  70  Pac.  355,  said: 
Whatever  may  be  the  rule  in  other  states, 
and  there  is  considerable  diversity  in  the 
decisions,  we  have  no  disposition  to  extend 
the  rule  in  the  Hendricks's  Case,  nor  to 
countenance  the  admission  of  supporting 
statements  made  so  long  as  five  or  six  days 
after  the  occurrence  which  is  the  subject  of 
the  testimony.  It  would  be  difficult,  it 
added,  to  fix  a  limited  time  that  would  give 
competency  to  such  statements  if  they  could 
be  received  after  the  lapse  of  five  days. 
The    intervening   time,   though    brief,    was 
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long  enough  for  tomeone  to  discover  the 
effect  of  the  first  statement  in  establish- 
ing a  right  to  damages  by  the  evidence  of 
the  witness,  and  long  enough  for  the  wit- 
ness to  have  been  subjected  to  disturbing 
influence. 

When,  in  an  action  by  an  heir  at  law 
for  the  partition  of  lands  of  which  his 
father  died  seised,  he  alleges  himself  to 
be  the  owner  of  a  bond  and  mortgage  as- 
signed to  him  bv  his  father  in  the  lattcr's 
lifetime,  and  a  duly  executed  but  unrecord- 
ed assignment  of  such  bond  and  mortgage 
to  him  from  the  father  has  been  discov- 
ered among  the  latter's  papers  after  his 
death,  and  the  plaintiff's  wife  has  testified 
explicitly  to  the  delivery  of  such  assign- 
ment to  her  husband  by  her  father-in-law, 
and  the  return  thereof  to  the  assignor  for 
safe-keeping,  and  her  credibility  has  then 
been  attacked  by  proof  that  she  appeared 
to  be  astonished  when  the  instrument  was 
discovered  among  the  effects  of  the  deceased 
and  manifested  ignorance  of  its  previous 
existence,  it  is  proper  and  competent,  to 
rebut  such  attack  upon  her  credibility  and 
sustain  her  testimony,  to  prove  that  during 
the  lifetime  of  her  (ather- in-law,  she  and 
her  husband  requested  an  attorney  to  as- 
certain if  such  assignment  was  on  record, 
and  that  she  conversed  concerning  such 
assignment  with  another  person  before  the 
assignor's  death.  Hawley  v.  Hawley,  48 
Apn.  0iv.  301,  62  N.  Y.  Supp.  671. 

tn  a  complicated  suit  to  enforce  a  trust 
in  lands  and  live  stock,  and  to  obtain  an 
accounting,  brought  by  a  debtor's  wife 
against  mortgagee  creditors  of  her  hus- 
band, who,  pursuant  to  an  agreement  with 
an  agent  of  the  creditors,  had  made  deeds 
and  conveyances  to  and  for  them,  in  which 
the  agency  was  denied  and  in  which  the 
alleged  agent  was  a  witness  for  the  de- 
fense, the  defendants  essayed  to  corroborate 
the  agent's  testimony  by  proof,  among 
other  evidence  of  a  statement  by  him  to 
another  witness  to  the  effect  that  he  had 
persuaded  the  creditors  to  give  something 
of  value  to  their  debtor's  wife,  and  they 
had  offered  a  certain  tract  of  land,  but, 
she  preferring  its  money  value,  they  finally 
said  they  would  give  her  the  money  in- 
stead; but  the  trial  court  excluded  such 
proof,  and  the  defendants  assigned  error  in 
the  ruling.  The  appellate  court  was  of  the 
opinion  that  this  ruling  was  correct,  be- 
cause, while  the  statement  would  have 
been  admissible  to  corroborate  the  agent's 
testimony  had  it  been  made  at  an  earlier 
date,  inasmuch  as  the  witness  had  fixed  its 
occurrence  at  a  time  after  the  confirmatory 
deed  had  been  obtained  from  the  debtor, 
the  situation  was  then  the  same  as  it  was 
at  the  time  of  the  trial.  The  plaintiffs 
said  the  court  had  used  statements  of  the 
agent  made  during  the  af?ency, — ^that  is,  be- 
fore the  confirmatory  deed  was  made, — for 
the  purpose  of  impeaching  him.  The  pur- 
pose of  the  agency,  according  to  plain- 
tiff's case,  was  completed  by  procuring  the 
confirmatorv  deed.  The  motives  of  the 
agent  in  respect  of  statements  made  by 
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him,  before  and  after  this  event,  would  be 
different.  Statements  after  this  would 
naturally  be  in  harmony  with  his  testimony 
on  the  trial,  while  those  made  before  would 
naturally  be  in  support  of  the  purposes  of 
the  agency  and  spring  from  a  different  mo- 
tive. Sullivan  v.  Fant,  61  Tex.  Civ.  App. 
6,  110  S.  W.  507. 

A  litigant  seeking  the  annulment  of  a 
contract  executed  voluntarily  and  admitted 
at  the  time  to  the  subscribing  witnesses 
to  have  been  read  and  understood  cannot 
bolster  up  an  assertion  that  it  was  in  fact 
not  read  or  comprehended,  by  testimony 
that  immediately  after  it  was  executed, 
and  on  the  same  day,  two  other  persons 
were  told  that  it  had  been  signed  without 
perusal.  Spur  lock  y.  Brown,  91  Tenn.  241, 
18  S.  W.  868. 

The  introduction  of  evidence  to  show  that 
the  plaintiff  in  an  action  against  a  railroad 
company  for  personal  injury  due  to  it» 
negligence  has  made  a  declaration  incon- 
sistent with  her  testimony  does  not  entitle 
her  to  prove  her  consistent  statement  made 
immediately  after  her  injury.  McBride  v. 
Georgia  R.  &  Electric  Co.  125  Ga.  515,  54 
S.  E.  674. 

The  declarations  of  a  person  injured  by 
a  railway  train,  showine  how  the  injuries 
occurred  and  agreeing  m  substance  with 
his  subsequent  testimony  in  his  action 
against  the  railway  company  for  damages, 
which  declarations  were  made  to  the  driver 
of  the  conveyance  which  carried  him  to  a 
surgeon  to  be  treated  for  such  injuries,  and 
to  the  surgeon  when  he  arrived,  are  not 
admissible  to  corroborate  his  testimony  on 
the  trial  giving  an  account  of  the  accident, 
where  he  has  been  in  no  wise  impeached 
and  where  no  charge  has  been  made  that 
his  account  was  a  fabrication.  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Stone,  —  Tex.  Civ.  App. 
— ,  25  S.  W.  808. 

It  is  prejudicial  error  to  admit  testimony 
on  the  trial  of  an  action  for  damages 
against  a  municipal  corporation  for  per- 
sonal injuries  received  by  the  plaintiff 
through  a  defective  public  cross  walk,  from 
the  physician  called  professionally  to  at* 
tend  the  plaintiff  a  few  days  after  the  acci- 
dent happened,  of  the  statements  made  to 
him  by  the  patient  respecting  the  way  and 
manner  in  which  the  injuries  were  received. 
Dundas  v.  Lansing,  76  Mich.  499,  6  L.R.A. 
143,  13  Am.  St.  Rep.  467,  42  N.  W.  1011. 

In  an  action  by  a  servant  against  his 
master  for  personal  injuries  received  in  the 
course  of  his  employment,  the  introduction 
by  defendant  of  the  testimony  of  sundry 
witnepBcs  to  the  effect  that  the  plaintiff, 
while  in  the  hospital  and  on  divers  occa- 
sions after  he  came  out,  made  statements 
concerning  the  cause  of  his  injuries  differ- 
ing essentially  from  his  testimony  on  the 
trial,  does  not  entitle  the  plaintiff  to  prove 
in  rebuttal  statements  made  bv  him  after 
leaving  the  hospital  consistent  with  his 
testimony.  Williams  v.  Kirby  Lumber  Co. 
—  Tex.  Civ.  App.  — ,  136  S.  W.   1182. 

In  an  action  to  recover  the  value  of  a 
nuire  killed  in  a  collision  on  the  highway 
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while  the  plaintiff's  aervant  was  ridinff  it 
and  the  defendant  was  driving  a  mule  bar- 
nessed  to  a  cutter,  the  testimony  of  the 
servant  that  the  defendant  recklessly  drove 
upon  him  as  he  was  turning  out  of  the  road 
to  avoid  the  meeting  may  not  be  supported 
and  corroborated  aiter  the  defendant  has 
proved  that  the  witness  made  statements 
out  of  court  materially  variant  from  his 
testimony,  by  proof  in  rebuttal  that  about 
the  time  of  the  occurrence  he  made  state- 
ments to  other  witnesses  conforming  to 
his  testimony.  Dudley  v.  Bolles,  24  Wend. 
466. 

The  declarations  of  a  woman  in  travail 
to  her  medical  attendant,  naming  the  father 
of  a  child  born  out  of  wedlock,  are  not  ad- 
missible to  corroborate  her  testimony  in  a 
subsequent  prosecution  of  the  man  named 
to  compel  him  to  provide  for  the  support 
of  the  infant.  Richmond  v.  State,  19  Wis. 
308. 

The  declarations  of  the  prosecuting  wit- 
ness in  a  case  of  bastardy,  whether  made 
before  or  after  her  formal  accusation  on 
oath,  respecting  the  paternity  of  the  child, 
are  not  admissible  in  evidence  when  offered 
on  her  behalf,  either  to  show  constancv  or 
to  strengthen  her  credit,  because  they  have 
no  tendency  to  do  either.  Sidelinger  v. 
Bucklin,  64  Me.  371. 

XVIJI,  Aid9  to  memory. 

It  is  permissible  for  a  witness  upon  the 
trial  of  a  civil  action,  to  testify  that  he 
is  positive  that  the  version  he  has  given 
under  oath,  of  a  transaction  in  controversy 
resting  wholly  in  parol,  is  correct,  because 
soon  after  the  occurrence  he  had  told  his 
brother  the  same  story,  since  this  is  only 
giving  a  reason  why  he  is  sure  of  the  ac- 
curacy of  his  memory.  Scruggs  t.  Qib- 
son,  40  Ga.  611. 

A  witness  for  the  plaintiff  on  the  triaf 
of  an  action  against  a  railroad  company  for 
the  loss  of  a  barn  by  fire  originating  upon 
the  right  of  way,  and  charged  to  have  l^Ben 
spread  through  the  negligence  of  the  serv- 
ants of  the  railroad  in  consequence  of  a 
high  wind  blowing  at  the  time,  who  is 
asked  upon  cross-examination  how  he  re- 
membered that  the  wind  was  blowing  so 
hard  upon  that  occasion,  may  properly 
answer,  and  the  evidence  should  stand,  that 
he  and  another  person  named  by  him  spoke 
about  it  at  the  time.  Cole  v.  Lake  Snore 
&  M.  S.  R.  Co.  105  Mich.  549,  63  N.  W.  647. 

In  an  action  for  personal  injury  sus- 
tained at  a  railroad  crossing  by  the  im- 
pact of  an  oncoming  freight  train,  a  wit- 
ness who  has  testified  that  no  whistle  was 
sounded  as  the  train  drew  near  the  cross- 
ing may  be  permitted  to  state,  as  a  rea- 
son why  he  is  sure  the  whistling  was  omit- 
ted, that  he  and  his  brother  commented 
upon  the  fact  at  the  time.  Grenell  v. 
Michigan  C.  R.  Co.  124  Mich.  141,  82  N. 
W.  843. 

In  each  of  these  Michigan  cases  it  was 
held  that  the  conversation  itself  was  not 
admissible. 
41  L.R.A.(N.S.) 


When  admitted,  the  former  unsworn 
statements  as  compared  with  the  testimony 
of  a  witness  on  the  trial  should  furnish 
some  test  of  the  witness's  recollection  as 
well  as  of  his  integrity.  Evidence  of  his 
mere  conclusion  or  deductions  from  certain 
transactions  formerly  declared  by  the  wit- 
ness does  not  corroborate  or  support  his 
credibility  in  testifying  to  what  he  asserts 
to  have  been  the  particular  facts  occurring 
in  the  transaction.  His  opinions  or  con- 
clusions may  have  been  erroneously  found- 
ed, or  drawn  from  very  different  facts 
from  those  to  which  he  testified.  Maitland 
V.  Citizens'  Nat.  Bank,  40  Md.  540,  17  Am. 
EU|p.  620, 

To  bring  a  case  within  the  exception 
to  the  general  rule  that  unsworn  state- 
ments made  by  a  witness  out  of  court  may 
not  be  received  to  confirm  his  testimony, 
it  must  appear  that  the  statements  were 
made  soon  after  the  transaction,  and  were 
consistent  with  statements  made  on  oath, 
and  contained  such  fact  or  facts  pertinent 
to  the  issue  involved  as  reasonably  to 
furnish  to  the  jury  some  test  of  the  wit- 
ness's integrity  and  the  accuracy  of  his 
recollection.  Baltimore  City  Pass.  R.  Co. 
V.  Knee,  83  Md.  77,  34  Atl.  252. 

It  was  the  opinion  of  the  court  in  De- 
troit &  M.  R.  Co.  V.  Van  Steinburg,  17 
Mich.  99,  that  it  is  undoubtedly  competent, 
when  a  fact  is  in  dispute,  to  allow  a  wit- 
ness to  state  any  circumstances  occurring 
at  the  same  time  which  tended  to  fix  the 
transaction  in  his  mind.  The  credit  to  be 
given  to  his  recollection  may  greatly  de- 
pend upon  the  reasons  moving  him  to  pay 
particular  attention  to  the  occurrence, 
and  if,  during  or  immediately  after  the 
event,  a  witness  of  it  has  the  subject 
brought  to  his  attention  in  such  wise  as 
deeply  to  impress  his  memory  while  yet 
it  is  fresh  ana  vivid,  it  is  competent,  when 
the  facts  become  material  in  legal  investi- 
gations afterwards,  to  state  the  circum- 
stances which  made  him  observe  closely 
and  remember  distinctly  what  had  oc- 
curred. But  it  was  also  the  opinion  of  the 
court  that  it  would  be  a  very  dangerous 
rule  if,  under  cover  of  it,  hearsay  testi- 
mony could  be  put  before  the  jury.  It  is 
impossible,  said  the  court,  that  unsworn 
statements  of  other  persons  thus  intro- 
duced should  not  influence  the  jury,  es- 
pecially when  such  statements  tend  to  sup- 
port the  testimony  of  one  witness  against 
another  upon  disputed   facts. 

The  rule  prohibiting  the  confirmation  of 
the  testimony  of  a  witness  by  proof  of 
previous  unsworn  statements  is  not  in- 
fringed by  the  simple  repetition  of  a  ques- 
tion asked  him  on  cross-examination,  with 
added  specifications  of  particulars  tending 
to  recall  facts  to  his  memory,  and  to  en- 
able him  to  correct  any  mistake  he  may 
have  made  in  testifying.  Gilbert  v.  Sage, 
57  N.  Y.  639,  affirming  5  Lans.  287. 

XJX.  Private  %M>riHng8, 

The  general  rule  that  the  previous  dec- 
larations of  a  witness  consistent  with  his 
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testimony  on  the  witneM  stand  are  not 
competent  evidence  to  support  his  credibil- 
ity when  attacked  applies  with  equal  force 
alike  to  both  oral  and  written  statements. 
Insurance  Co.  of  N.  A.  ▼.  Guardiola,  129 
U.  S.  642,  32  L.  ed.  802,  9  Sup.  Ct.  Rep. 
425;  Inman  Bros.  v.  Dudley  &  D.  Lumber 
Co.  76  C.  C.  A.  659,  146  Fed.  449;  Nichols 
y.  Stewart^  20  Ala.  358;  Childs  y.  State,  55 
>Vla.  25;  Birmingham  R.  Light  &  P.  Co. 
V.  Hayes,  153  Ala.  178,  44  So.  1032;  Sills 
y.  Sta\o,  2  Ala.  App.  73,  57  So.  89;  Shamp 
y.  White,  106  Cal.  220,  39  Pac.  637;  Pulsi- 
fer  V.  Crowell,  63  Me.  22;  State  y.  Grant, 
79  Mo.  113,  49  Am.  Rep.  218;  Kipp  y.  Sil- 
verman, 25  Mont.  296,  64  Pac.  884;  Robb 
y.  Hackley,  23  Wend.  50;  Union  Mfg.  Co. 
y.  Bvington,  1  Hun,  44;  State  Nat.  Bank 
y.  Weed,  39  App.  Div.  602,  57  N.  Y.  Supp. 
706;  Crooks  y.  Bunn,  136  Pa.  368,  20  Atl. 
529. 

The  authorities,  according  to  the  court  in 
State  v.  Grant,  79  Mo.  113,  49  Am.  Rep. 
218,  make  no  distinction  between  written 
and  oral  antecedent  statements  of  a  witness 
when  used  to  affect  the  credibility  of  testi- 
mony. 

It  makes  no  difference,  even  in  North 
Carolina,  whether  corroborative  and  sup- 
porting evidence  to  strengthen  the  credi- 
bility of  an  impeached  witness  appears  in 
a  verbal  or  written  statement,  or  whether 
it  is  or  is  not  verified,  in  the  opinion  of 
the  court  in  State  v.  Exum,  138  N.  C. 
599,  50  S.  E.  283;  in  that  state  it  is  equally 
admissible  in  either  case. 

Book  entries  and  memoranda. 

None  of  the  cases  in  which  items  in 
books  of  original  entry  are  received  as  evi- 
dence of  indebtedness  are  cited  in  this  note. 
The  more  numerous  cases  in  which  wit- 
nesses were  permitted  to  consult  book  en- 
tries and  memoranda  made  when  transac- 
tions were  fresh  in  their  memories,  to 
revive  faded  recollections  when  testifying, 
have  as  a  rule  been  discarded.  A  few 
cases  analogous  to  those  just  mentioned, — 
border-land  cases,  they  may  be  called, — 
have  been  omitted  partly  because  they 
could  add  little  if  aught  to  the  elucidation 
of  the  immediate  subject  in  hand,  the  perti- 
nent cases  being  so  many  in  every  jurisdic- 
tion, but  chiefly  because,  if  included,  they 
would  confuse  rather  than  enlighten  the 
reader.  A  typical  case  in  this  group,  which 
may  serve  to  direct  a  searcher  to  the  oth- 
ers, is  Insurance  Cos.  v.  Weide,  14  Wall. 
375,  20  L.  ed.  8P4.  That  case  was  one  of 
several  actions  on  Are  insurance  policies 
to  recover  losses  on  a  stock  of  merchandise 
destroyed  by  fire,  in  which  both  the  quan* 
tity  and  value  of  the  goods  insured  were 
disputed.  The  policy  holders  had  kept  an 
inventory  book,  and*  had  also  made  mem- 
oranda of  the  totals  shown  in  it  upon  the 
fly  leaves  of  two  ledgers,  one  used  up  and 
laid  aside  and  the  other  in  current  use. 
The  inventory  book  and  the  old  ledger  were 
both  destroyed  in  the  fire,  and  the  mem- 
oranda on  the  fly  loaf  of  the  current  ledger 
41  L.R.A.(N.S.) 


were  admitted  in  evidence  to  corroborate 
the  testimony  of  the  policy  holders  respect- 
ing the  quantity  and  value  of  the  insured 
property.  How  far,  said  Strong,  J.,  in 
delivering  the  opinion  of  the  court,  papers 
not  evidence  per  se  are  admissible  in  con- 
nection with  the  testimony  of  a  witness 
who  made  them,  has  been  a  frequent  sub- 
ject of  inquiry.  .  .  .  Quantities  and 
values  are  retained  in  the  memory  with 
great  difficulty.  If,  at  the  time  when  an 
entry  of  aggregate  quantities  or  values 
was  made,  the  witness  knew  it  was  correct, 
it  is  hard  to  say  why  it  is  not  at  least  as 
reliable  as  is  the  memory  of  the  witness. 

Turning  now  to  the  remaining  cases  in- 
volving the  admission  in  evidence  of  book 
entries  and  memoranda  made  at  a  prior 
time  by  witnesses  attacked  on  the  score  of 
credibility,  several  are  found  directly  per- 
tinent, and  others  very  nearly  in  point, 
upon  the  subject  of  this  note.  The  former 
are  necessarily  and  the  latter  warrantably 
included. 

In  Digby  v.  Stedman,  1  Esp.  328,  there 
was  a  controversy  between  the  owner  of 
a  watch  left  with  a  firm  of  jewelers  for 
repair,  and  sold  while  in  their  possession  to 
a  third  person  who  denied  having  received 
it,  upon  the  trial  of  which  a  shopman  in  de- 
fendant's employ  swore  that  he  had  seen 
the  watch  delivered,  and  the  court  allowed 
him  to  be  corroborated  by  an  entry  in  the 
defendant's  books  recording  such  delivery, 
which  he  swore  he  knew  was  correct. 

When  an  issue  has  arisen  over  a  claim 
presented  against  the  estate  of  a  deceased 
person,  for  compensation  for  services  ren- 
dered continuously  through  a  long  term  of 
years  by  the  claimant,  in  which  testimony 
for  the  claimant  that  he  was  paid  nothing 
above  his  board  and  lodging  during  that 
time  has  been  contradicted  by  the  testi- 
mony of  a  witness  in  behalf  of  the  estate, 
that  he  was  present  virtually  every  Tues- 
day during  that  period  at  interviews  be- 
tween the  deceased  and  the  claimant,  in 
which  the  former  regularly  paid  the  latter  a 
certain  stated  sum  each  week,  and  charged 
it  in  an  account  book,  it  is  error  to  ex- 
clude the  entries  in  such  account  book 
when  offered  for  the  purpose  of  confirming 
the  testimony  of  the  witness.  Gill  y.  Stay- 
lor,  93  Md.  453,  49  Atl.  650. 

Although  a  litigant's  private  account 
books  are  not  admissible  as  evidence  in  his 
favor  against  his  adversary,  nevertheless 
when  there  is  a  controversy  over  whether 
or  not  a  mistake  was  made  by  omitting  an 
entry  in  such  books  of  payments  for  which 
a  receipt  and  voucher  given  by  that  ad- 
versary existed,  it  is  proper  to  admit  the 
books  for  inspection  and  corroboration  of 
the  testimony  of  the  witness  respecting  the 
mistake  asserted.  Elsworth  Coal  Co.  v. 
Quads,  28  Mo.  App.  421. 

In  an  action  to  recover  damages  for  a 
breach  of  a  contract  to  deliver  live  stock 
purchased  by  the  plaintiff,  wherein  he,  in 
nis  own  behalf,  has  testified  to  the  terms 
of  the  contract  of  sale,  and  upon  cross- 
examination  to  having  made  a  memoran- 
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dum  of  it  in  the  seller's  presence,  although 
lie  did  not  read  it  to  the  seller  at  the  timei 
in  a  book  in  which  he  customarily  entered 
his  purchases,  and  which  he  produced  at 
the  request  of  his  opponent's  counsel,  who 
continued  to  cross-examine  him  upon  the 
entries  in  such  book,  it  is  competent  to  re- 
ceive in  evidence  the  entry  in  the  book,  to 
add  weight  to  the  plaintifiTs  testimony. 
Aulls  V.  Young,  98  Mich.  231,  67  N.  W. 
]19. 

The  case  of  State  y.  Callahan,  47  La. 
Ann.  444,  17  So.  60,  10  Am.  Crim.  Rep. 
97,  was  a  prosecution  of  a  member  of  the 
common  council  of  New  Orleans  for  hav- 
ing accepted  a  bribe  of  $500,  and  the  prin- 
cipal witness  for  the  prosecution  waa  the 
person  who  had  paid  over  the  money.  It 
was  permitted  to  the  state,  upon  the  trial 
of  the  action,  to  put  in  evidence  an  entry 
upon  the  books  of  the  concern  from  which 
the  money  was  drawn,  made  some  seven 
or  eight  days  later  than  the  actual  pay- 
ment of  the  bribe,  indicating  in  a  general 
way  the  purpose  of  the  disbursement  and 
the*  briber's  conversation  with  the  book- 
keeper of  the  concern  in  the  absence  of  the 
defendant.  This  testimony,  a  majority  of 
the  court  held,  it  was  prejudicial  error  to 
receive.  Some  of  the  judges  put  it  upon 
the  ground  that  the  witness  had  not  been 
impeactied,  and  therefore  could  not  be'  cor- 
roborated by  proof  of  any  consistent  state- 
ments made  by  him  out  of  court;  others 
upon  the  ground  that  he  was  an  accom- 
plice, whose  testimony  was  by  statute  re- 
quired to  be  corroborated  in  some  material 
point  connected  with  the  crime  itself,  and 
that  this  testimony  did  not  have  that 
effect. 

Upon  the  trial  of  a  civil  action,  testi- 
mony received  without  objection  from  a 
witness,  as  to  what  a  third  person  told 
him  on  a  stated  occasion,  may  not  be  forti- 
fied by  his  written  memorandum  to  the 
same  effect  made  at  the  time,  but  unsigned 
by  the  speaker,  and  not  proved  to  have 
been  either  shown  or  read  to  him.  Bir- 
mingham R,  Light  &  P.  Co.  V.  H«.ye8,  )63 
Ala.  178,  44  So.  1032. 

When,  upon  a  second  trial  of  an  action 
by  a  bank  to  recover  upon  a  promissory 
note,  the  plaintiff's  cashier  has  been  shown 
upon  cross-examination  to  have  testified  re- 
specting the  consideration  of  such  note  dif- 
ferently from,  and  in  contradiction  to, 
what  he  had  on  the  first  trial,  it  is  not 
competent  to  corroborate  him  by  introdu- 
cing a  memorandum  made  by  himself  when 
the  transaction  was  fresh,  showing  that 
his  more  recent  version  of  the  affair  was 
correct.  State  Nat.  Bank  v.  Weed,  39  App. 
Div.  602,  67  N.  Y.  Supp.  706. 

It  is  incompetent  to  fortify  the  recollec- 
tion of  a  witness  as  to  a  material  date  by 
a  memorandum  made  by  him  showing  his 
recollection  of  that  date  at  a  former  time 
several  years  after  such  date.  Jones  v. 
State,  54  Ohio  St.  1,  42  N.  E.  699. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  from  a  railroad  company, 
on  the  trial  of  which  a  witness  for  defend- 
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ant  testified  at  length  in  chief  to  the  cause 
and  character  of  the  plaintiff's  injuries,, 
and  on  cross-examination  to  his  having 
previously  made  a  written  statement  of  the 
facts  respecting  which  he  testified,  but  as 
he  was  neither  contradicted  in  his  testi- 
mony nor  shown  to  have  varied  from  it 
in  the  writing,  such  written  statement  ia 
not  admissible  in  evidence  as  corroboration 
of  the  testimony.  Texas  ft  P.  R.  Co.  v. 
Tuck,  —  Tex.  Civ.  App.  — ,  116  S.  W.  620. 
A  report  made  by  a  street  car  conductoi 
to  his  superiors,  pursuant  to  standing  rulea 
of  the  company,  of  an  accident  that  oc- 
curred, does  not  come  within  the  reason 
of  the  general  rule  excluding  statements 
made  by  a  witness  out  of  court  to  fortify 
his  testimony  in  court,  and  hence,  in  a 
subsequent  action  against  the  company 
growing  out  of  such  accident,  is  available 
at  least  to  the  extent  of  aiding  the  recol- 
lection or  supplying  gaps  in  the  memory  of 
the  conductor  while  testifying  as  a  witness. 
Callihan  v.  Washington  Water  Power  Co. 
27  Wash.  164,  66  L.R.A.  772,  91  Am.  St. 
Ren.  829,  67  Pac.  697. 

On  the  trial  of  an  action  to  recover  dam- 
ages from  a  street  railway  company  for 
personal  injuries  that  brought  death  to 
plaintiff's  intestate,  it  is  error  to  exclude  a 
written  statement  signed  by  a  witness  im- 
mediately after  the  transaction  to  which  he 
has  testified,  and  offered  to  corroborate  his 
testimony  on  the  trial,  after  he  has  been 
impeached  on  cross-examination;  and  it  is^ 
immaterial  that  the  statement  was  not 
written  by  himself.  Rittenhouse  v.  Wil- 
mington Street  R.  Go.  120  N.  C.  544,  26 
S.  E.  922. 

Upon  the  trial  of  an  indictment  for 
murder,  in  which  the  chief  witness  for  the 
state,  who  did  the  actual  killing,  testified 
to  having  done  so  at  the  instigation  of  the 
prisoner,  who  was  the  husband  of  the  vic- 
tim, it  is  competent  for  the  state  to  use 
in  evidence,  as  corroboration  of  such  wit- 
ness, a  blank  book  found  upon  his  person 
when  he  was  arrested,  containing  an  ac- 
count in  his  own  handwriting  in  a  foreign 
language,  alleged  to  have  been  written  at 
the  prisoner's  dictation,  to  be  memorized 
and  destroyed,  for  the  purpose  of  testify- 
ing to  the  manner  of  the  victim's  death, 
which  was  substantially  the  same  when 
translated  as  the  story  the  witness  told 
at  the  coroner's  inquest.  State  v.  Kent 
(State  V.  Pancoast)  5  N.  D.  514,  35  L.R.A. 
518,  67  N.  W.  1052. 

In  Vicksburff  &  M.  R,  Co.  v.  O'Brien,  119 
U.  S.  99,  30  L.  ed.  299,  7  Sup.  Ct.  Rep. 
118,  an  action  by  husband  and  wife  to  re- 
cover for  personal  injuries  sustained  by 
the  latter,  a  physician  who  treated  her  for 
such  injuries  had  been  examined  on  com- 
mission as  a  witness  for  the  plaintiffs. 
In  his  deposition,  inter  alia,  the  doctor 
said  that  about  two  months  after  the  cas- 
ualty, at  the  husband's  request,  he  wrote 
a  statement  describing  the  wife's  condition 
when  he  first  called,  and  again  after  the 
lapse  of  two  months,  in  which  he  set  out 
in   detail   the  nature   of   the   injuries  she- 
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Iwd  received,  tbeir  effect  upon  her  mentally 
and  physically,  and  hie  estimate  of  the 
probaole  length  of  time  that  must  elapse 
before  she  might  expect  a  recovery  of  her 
normal  health.  The  witness  deposed  that 
such  statement  was  written  on  the  date  it 
bore,  and  correctly  stated  the  facts  ob- 
served, with  his  honest  professional  deduo- 
tions.  The  statement  was  attached  to  the 
deposition  as  an  exhibit,  and  read  in  evi- 
dence over  the  defendant's  objection.  A 
majority  of  the  court  deemed  it  prejudicial 
error  to  admit  the  statement  in  evidence, 
and  the  judgment  was  therefore  reversed. 
Mr.  Justice  Harlan,  in  speaking  for  the 
majority,  did  not  rest  his  conclusions  upon 
the  principles  or  authorities  referred  to 
ubi  supra  ei  infra,  but  adopted  a  different 
line  of  reasoning.  The  dissentients,  the 
chief  justice,  with  Messrs.  Field,  Miller, 
and  Blatchford,  JJ.,  who  were  of  the  opin- 
ion that  the  statement  was*  properly  re- 
ceived in  evidence,  did  not  cite  the  cases 
discussed  in  this  note  as  authority. 

When  a  statute  requires,  to  prove  a  con- 
tract to  pay  money  in  excess  of  $500,  the 
testimony  of  one  credible  witness  and  other 
corroborating  circumstances,  a  single  wit- 
ness testifying  to  a  defendant's  contract  of 
suretyship  to  pay,  should  the  maker  de- 
fault an  unmatured  promissory  note  of 
$600,  cannot  corroborate  himself  by  swear- 
ing that  defendant  made  a  part  payment 
on  the  note,  for  which  he  indorsed  a  •  re- 
ceipt on  its  back.  Cormier  ▼•  Le  Blanc, 
8  Mart.  N.  S.  467. 

Letters. 

There  are  more  cases  concerning  the  ad- 
missibility of  private  letters  in  evidence 
to  corroborate  subsequent  testimony  of  the 
writers  upon  the  same  subject.  As  might 
have  been  expected  the  decisions  are  pro 
and  con.  In  some  the  general  rule  of  ex- 
clusion has  been  applied,  in  others  excep- 
tions to  that  rule. 

The  illustrative  cases  follow,  and  require 
no  general  comment  here. 

Letters  passing  between  defendants 
themselves,  or  written  to  them  by  their 
agent,  are  not  admissible  in  evidence  to  re- 
but proof  offered  by  their  adversaries  in 
seeking  to  fix  a  liability  upon  them  upon 
the  ground  that  they  were,  or  held  them- 
selves out  to  the  public  as,  partners  of  a 
person  who  had  died  insolvent,  and  with 
whom  the  transaction  out  of  which  the  lia- 
bility arose  was  had  by  the  plaintiffs. 
Freeborn  r.  Smith,  2  Wall.  160,  17  L.  ed. 
922. 

In  an  action  upon  a  policy  of  marine 
insurance,  to  recover  for  the  loss  of  a  cargo 
of  sugar,  in  which  the  principal  contro- 
verarjr  was  over  the  number  of  hogsheads 
in  the  cargo,  wherein  the  insured  and  their 
shipping  agents  at  a  port  20  miles  distant 
are  witnesses  for  the  plaintiffs,  letters 
written  by  the  agents  to  their  principals, 
reporting  the  shipments  and  number  of 
casks  from  time  to  time  as  they  occurred, 
are  incompetent  as  evidence,  either  in 
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themselves  or  to  corroborate  the  testimony 
of  the  agents,  to  prove  the  facts  they  recite 
as  against  third  persons.  Insurance  Co. 
of  N.  A.  V.  Guardiola,  129  U.  S.  642,  32 
L.  ed.  802,  9  Sup.  Ct.  Rep.  425. 

The  court  in  Inman  Bros.  v.  Dudley  k  D. 
Lumber  Co.  76  C.  C.  A.  659,  146  Fed.  449, 
held  it  prejudicial  error  to  admit  in  evi- 
dence a  letter  by  a  witness,  an  agent  of 
the  plaintiffs,  narrating  occurrences  of  the 
previous  day,  when  he  had  interviewed 
the  defendants,  and  written  from  the  next 
town  he  visited.  Such  a  letter  or  report 
Irom  an  agent  to  his  principal  about  the 
latter's  business,  said  the  court,  is  admis- 
sible as  neither  independent  evidence 
against  a  stranger,  nor  to  corroborate  the 
testimony  of  the  agent;  and  it  cited  In- 
surance Co.  of  N.  A.  V.  Quardiola,  supra. 
Nor,  it  added,  was  the  letter  admissible 
to  refresh  the  memory  of  the  witness,  for 
he  had  already  testified  to  the  matter  sub- 
stantially as  detailed  in  his  letter,  and 
needed  no  refreshment. 

Without  considering,  continued  the 
court,  the  question  as  to  the  weight  of  au- 
thority touching  the  admissibility  of  con- 
sistent statements  made  at  a  time  anterior 
to  a  motive  for  not  speaking  the  truth, 
when  a  witness  has  been  impeached  by 
contradictory  statements,  it  is  enoueh  to 
say  there  was  no  such  impeachment  ot  this 
witness.  There  was  a  conflict  between  his 
version  of  a  conversation  and  that  of 
others,  but  we  do  not  understand  that  a 
mere  conflict  between  two  or  more  wit- 
nesses will  authorize  the  corroboration  of 
one  by  his  former  statements. 

In  a  controversy  removed  by  certiorari 
from  a  justice's  to  the  circuit  court,  where- 
in a  witness  gave  testimony  to  having  heard 
a  conversation  in  which  the  plaintiff  de- 
manded payment  of  an  account  for  beef 
and  the  defendant  promised  to  pay  as  soon 
as  he  got  the  money,  and  denied,  upon 
cross-examination,  testifying  before  the  jus- 
tice that  he  did  not  remember  that  it  was 
said  in  such  conversation  for  what  the 
account  was,  but  averred  on  the  contrary 
that  he  had  always  said  it  was  for  beef, 
and  who  has  tiiereupon  been  impeached  by 
opposing  witnesses  testifying  in  contradic- 
tion respecting  his  testimony  before  the 
justice,  it  is  not  competent  to  sustain  or 
corroborate  such  witness  by  putting  in  evi- 
dence a  letter  written  by  him  to  the  jus- 
tice sometime  prior  to  the  trial  before 
such  justice,  in  which  statements  were 
made  in  all  respects  consistent  with  the 
writer's  testimony  in  the  circuit  court. 
Nichols  V.  Stewart,  20  Ala.  358. 

Upon  an  issue  between  litigants  who 
have  stood  related  to  each  other  as  land- 
lord and  tenant,  where  the  testimony  is 
in  conflict  as  to  whether  or  not  the  latter 
elected,  end  gave  notice  of  his  election,  to 
renew  the  lease  and  continue  in  posses- 
sion of  the  demised  premises  under  an  op- 
tion given  to  him  in  the  instrument,  a 
letter  written  by  the  tenant  to  the  landlord 
after  the  original  term  has  expired,  assert- 
ing a  purpose,  "as  the  landlora  had  already 
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been  informed,"  to  remain  in  possession,  is 
inadmissible,  because  it  is  simply  a  dec- 
laration of  a  litigant  in  his  own  interest, 
and  mere  hearsay.  Shamp  v.  White,  100 
Cal.  220,  39  Pac.  537. 

Upon  the  trial  of  an  issue  of  fact  in  an 
action-  upon  a  promissory  note,  as  to 
wliether  or  not  a  material  alteration  had 
been  made  in  it  after  it  was  signed  and 
delivered,  without  the  consent  of  the  mak- 
er, upon  which  maker  and  payee  had  tes- 
tified in  contradiction  of  each  other,  a 
letter  written  soon  after  the  date  of  the 
note,  and  long  before  it  matured,  to  a 
bank  cashier  by  the  payee,  containing  a 
statement  respecting  the  same  clause  in 
other  similar  notes  of  the  same  maker,  is 
not  admissible  in  evidence  to  corroborate 
the  payee's  testimony.  Pulsifer  v.  Crowell, 
63  Me.  22. 

in  an  action  against  a  sheriff  and  his 
sureties  and  attaching  creditors  for  seizing 
and  converting  a  stock  of  goods  belonging 
to  the  plaintiff,  but  taken  from  the  posses- 
sion of  the  defendant  in  the  process,  who 
was  his  employee  and  general  manager  in 
a  store  conducted  upon  an  Indian  reserva- 
tion, wherein  the  plaintiff  testified  in  his 
own  behalf  to  his  sole  and  undivided  own- 
ership of  the  goods,  and  gave  reasons  in 
certain  regulations  of  the  government  of 
the  United  States  why  the  store  was  os- 
tensibly conducted  in  the  name  of  his  man- 
ager, and  whose  credibility  was  attacked 
by  proof  that  he  had  made  some  admis- 
sions that  his  manager  was  running  the 
store  in  his  own  name,  and  that  he  had 
said  he  had  no  interest  in  it,  it  is  error 
to  permit  the  plaintiff  in  rebuttal  to  put 
in  evidence  letters  written  bv  the  book- 
keeper  in  such  store  ordering  goods  from 
sundry  merchants  to  add  to  its  stock,  and 
explaining  the  ownership  of  the  plaintiff, 
and  giving  reasons  why  his  name  should 
be  kept  off  the  bills,  although  the  actual 
manager's  written  contract  of  employment 
18  competent  evidence,  Kipp  v.  Silverman, 
25  Mont.  296,  64  Pac.  884. 

The  letters,  said  the  court,  did  not  in 
themselves  tend  to  show  title  in  the  plain- 
tiff, nor  were  they  connected  by  other  proof 
with  any  goods  in  stock.  They  were  per- 
haps construable  as  extra-judicial  declara- 
tions of  the  plaintiff  consistent  with  his 
statements  under  oath. 

In  Robb  V.  Hackley,  23  Wend.  50,  the 
plaintiffs  sought  to  recover  of  the  defend- 
ants the  purchase  price  of  bills  of  merchan- 
dise of  $800,  for  which  they  had  accepted 
a  third  person's  note  for  $500;  the  de- 
fendants contended  in  absolute  satisfaction 
and  discharge,  and  the  plaintiffs  only  upon 
the  condition  that  it  should  be  paid  at 
maturity.  The  agent  for  the  plaintiffs 
who  made  the  compromise  testified  that  he 
accepted  the  note  conditionally,  and  as 
payment  in  full  only  in  case  it  was  paid 
when  due,  and  he  was  contradicted  upon 
this  point  by  the  maker,  and  impeached  by 
other  witnesses  who  testified  to  statements 
made  by  him  that  he  had  taken  the  note 
and    discharged   the   defendants,    and   that 
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he  had  accepted  it  in  payment  and  satis- 
faction  of  the  debt,  and  was  perfectly  con- 
tented with  the  security.  Thereupon  the 
plaintiffs  in  rebuttal,  to  corroborate  and 
sustain  their  agent,  put  in  evidence  the 
letter  he  wrote  them  reporting  the  com- 
promise immediately  after  he  made  it,  and 
containing  substantially  the  same  account 
of  the  transaction  as  he  gaye  in  his  tes- 
timony. 

It  was  the  admission  of  this  letter  that 
the  court  held  prejudicial  error,  and  for 
which  the  judgment  was  set  aside. 

An  owner  of  a  newspaper  sued  for  libel, 
and  defending  on  tlie  ground  that  when  the 
defamatory  matter  complained  of  was  pub- 
lished, he  had  left  the  state,  leased  the 
paper  to  another  person,  and  had  no  con- 
trol of  it  or  part  in  its  publication,  who 
has  proved  by  the  testimony  of  a  sub- 
editor, the  transfer  of  the  publication  to 
the  lessee,  oannot  be  allowed  to  put  in 
evidence,  to  fortify  the  latter's  testimony, 
a  private  letter  written  by  him  from  the 
place  where  he  was  sojourning,  to  the 
witness,  and  containing  corroborative 
statements  respecting  the  lease  and  con- 
trol of  the  paper,  for  such  letter  is  incom- 
petent. Crooks  V.  Bunn,  136  Pa.  368, 
20  Atl.  529. 

A  defendant  on  trial  for  murder  result- 
ing from  an  abortion  upon  the  body  of  the 
victim,  against  whom  the  state  introduced 
evidence  tending  to  show  that  he  fled  from 
justice,  is  not  entitled  to  put  in  evidence 
a  letter  written  by  him  to  nis  wife  on  the 
eve  of  his  alleged  flight,  assigning  reasons 
for  going  away  and  announcing  a  purpose 
of  returning,  where  it  appears  that  he  had 
been  informed  of  the  death  of  deceased 
when  he  wrote  such  letter,  and  was,  when 
writing  it,  apprehensive  for  himself,  and 
it  nowhere  appears  that  he  had  no  self- 
serving  purpose  or  motive  in  writing  such 
letter.  State  v.  Carrington,  15  Utah,  480, 
50  Pac.  526. 

In  a  controversy  between  lawyers  and 
several  clients  united  in  interest  over 
claims  for  professional  services,  and  as 
to  whether  or  not  a  stated  sum  from  each 
client,  admittedly  paid  and  received,  was 
merely  a  retaining  fee  or  full  pay- 
ment for  all  services  to  be  rendered,  where 
the  lawyers  have  put  in  evidence  a  letter 
from  one  of  the  clients  to  another  calling 
for  a  remittance  of  such  sum,  and  con- 
taing  an  expression  tending  to  show 
that  it  was  a  retaining  fee,  it  is  competent 
for  the  clients  to  introduce  another  letter 
from  the  same  writer,  written  the  very 
next  day  to  acknowledge  receipt  of  a  re- 
mittance of  such  sum,  in  which  he  said  ex- 
plicitly that  it  was  not  a  retaining  fee,  but 
tull  payment  for  all  services.  Lexow  v. 
Belding,  72  App.  Div.  446,  76  N.  Y.  Supp. 
602. 

In  a  proceeding  to  revoke  letters  of  ad- 
ministration, instituted  by  persons  claim- 
ing to  be  children  and  grandchildren  of  the 
deceased  intestate,  in  which  the  testimony 
of  a  grandchild  was  denounced  as  a  recent 
fabrication  on  the  ground  that  he  had  a 
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motive  to  falsify,  to  advance  the  interest 
of  the  petitioners,  a  letter  written  by  the 
witness  while  the  deceased  was  yet  alive, 
from  the  town  .in  which  he  lived,  stating 
that  the  witness  had  seen  and  talked  with 
his  grandfather,  is  competent  evidence  to 
corroborate  his  testimony.  Re  McClellan. 
21   S.  D.  209,  111  N.   W.  540. 

In  Dunlap  v.  Hopkins,  37  C.  C.  A.  52. 
95  Fed.  231,  one  sister  sought  to  recover 
of    another    sister    upon    the    latter's    oral 

fuaranty  of  the  payment  of  a  loan  made 
y  the  former  to  their  father,  since  de- 
ceased, evidence  by  his  promissory  note. 
That  the  guaranty  'was  a  nullity  under  the 
statute  of  frauds  as  an  unwritten  promise 
to  answer  for  the  debt  of  another  was  set 
up  in  defense.  The  question  whether  the 
pfaintifT  lent  her  father  the  money  before 
getting  her  sister's,  guaranty,  and  on  the 
faith  of  that  guaranty,  or  whether  the  de- 
fendant only  promised  orally, to  guarantee- 
payment  of  the  loan  after  it  had  been 
made,  was  a  material  one  in  the  case. 

The  father's  note  for  the  loan  was  dated 
April  14,  1893,  and  a  letter  written  and 
mailed  two  days  earlier  by  the  plaintiff  to 
a  personal  friend,  in  which  she  mentioned 
her  father's  financial  need  and  application 
for  money,  and  her  sister's  promise  to  sec 
that  it  was  repaid,  and  her  explicit  guar- 
anty of  the  proposed  note,  was  offered  and 
received  in  evidence  to  corroborate  the 
plaintiff's  testimony  as  to  the  time  of  the 
guaranty  and  the  defendant's  original  un- 
dertaking to  repay  the  loan. 

The  English  case  of  Sugden  v.  St.  Leon- 
ards, L.  R.  1  Prob.  Div.  164,  was  a  litiga- 
tion to  establish  the  will  of  the  late  Lord 
St.  Leonards,  the  distinguished  lawyer, 
which  had  been  lost  or  destroyed.  The 
establishment  of  the  will  depended  mainly 
upon  the  testimony  of  the  testator's  daugh- 
ter Charlotte,  who  had  acted  as  his  secre- 
tary and  had  read  and  heard  her  father 
read  the  document  several  times,  both  in 
its  entirety  and  in  parts.  The  estate  was 
of  very  considerable  value,  made  up  of 
nimierous  items  of  real  and  personal  prop- 
erty, and  the  will  gave  a  great  many  leg- 
acies, had  several  codicils,  and  contained 
sundry  technical  and  complicated  provi- 
sions, yet  the  lady's  testimony  was  so  clear, 
her  memory  was  so  accurate,  she  was  corrob- 
orated in  so  many  particulars  by  mem- 
oranda and  declarations  made  by  the  testa- 
tor and  otherwise,  her  errors  were  so  few 
and  of  so  trifling  a  character,  and  beyond 
all  her  intcCTity  was  conceded  to  be  above 
suspicion,  that,  notwithstanding  her  own 
very  great  personal  interest  in  establishing 
the  will,  Sir  James  Hannen,  president  of 
the  probate  division,  afte'r  a  searching  re- 
view of  the  evidence,  concluded  the  will 
had  been  proved,  and  his  judgment  admit- 
ting it  to  probate  was  unanimously  af- 
firmed by  the  five  judges  of  the  court  of 
appeal. 

One  of  the  bits  of  evidence  corroborating 
the  lady's  testimony,  to  which  Sir  James 
Hannen  referred  in  his  judgment,  was  a 
letter  she  had  written  and  sent  to  a  friend 
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on  the  very  day  the  will  was  executed. 
Concerning  this  letter  Sir  James  remarked: 
''It  cannot  be  conceived  that  Miss  Sugden 
could  then  have  anticipated  such  an  inves- 
tigation as  this  and  was  writing  down 
things  which  were  contrary  to  the  truth; 
they  are  contemporaneous  statements  made 
by  her."  These  documents,  he  added,  re- 
ferring to  this  letter  and  somer  other 
writings  of  the  witness,  were  properly  ad- 
mitted in  their  entirety,  though  technically 
they  could  be  used  only  to  refresh  her 
memory;  but  they  have  been  admitted, 
and  can  be  referred  to,  for  the  purpose  of 
seeing  the  exact  words  she  then   used. 

The  law  is  said  to  be  well  settled  in  Ver- 
mont that  when  a  witness  testified  that 
his  recollection  has  been  refreshed  and 
strengthened  by  a  private  letter  written 
by  him  about  the  time  of  the  occurrence 
to  which  his  testimony  relates,  and  relat- 
ing to  the  same  subject,  the  letter  is  ad- 
missible in  evidence  as  confirmatory  of 
the  testimony  of  the  witness.  Baker  v. 
Sherman,  71  Vt.  439,  46  Atl.  57. 

XX,  Previous  conaiatenl  statements  un- 
der  oath* 


i 


a,  in  general. 


It  is  plain  that  the  objection  first 
made  by  Mr.  Justice  Buller  in  Rex  v. 
Parker,  3  Dougl.  K.  B.  242,  and  often 
since  repeated,  that  what  a  witness  said 
when  not  upon  oath  ought  not  to  be  re- 
received  to  confirm  what  he  said  upon  oath, 
because  of  its  inferior  probative  force, 
fails  when  the  consistent  prior  statements 
offered  in  confirmation  of  discredited  tes- 
timony were  made  upon  oath. 

Mr.  Justice  Buller  himself  recognized  this 
in  the  settlement  case  of  Rex  v.  Eriswell, 
3  T.  R.  707,  where  the  question  arose 
whether  the  examination  of  an  insane  pau- 
per taken  on  oath  before  his  lunacy  began 
was  admissible.  In  admitting  the  evidence, 
Justice  Buller  likened  it  to  the  case  of  a 
deposition  before  a  coroner,  which,  he  said, 
had  long  been  regarded  as  good  evidence, 
though  the  person  accused  was  not  pres- 
ent when  it  was  taken,  or  had  ever  heard 
of   it  until   it  was  produced   against  him. 

If,  however,  a  distinction  exists  in  re- 
spect of  the  admissibility  of  the  evidence 
between  previous  statements  on  oath  and 
not  upon  oath,  consistent  with  and  con- 
firmatory of  the  testimony  of  an  impeached 
witness,  the  courts  ignore  it  generally  ir^ 
the  modern  cases. 

According  to  the  views  prevailing  in  the 
several  jurisdictions  upon  the  general  sub- 
ject of  the  admissibility  of  evidence  of 
this  character,  it  is  neither  the  mbre  read- 
ily accepted,  nor  rejected  the  less  promptly, 
because  of  the  statements  having  been  made 
upon  oath. 

And  although,  too,  there  is  no  distinc- 
tion among  the  cases  that  may  be  referred 
to  the  character  of  the  tribunal  or  pro- 
ceeding in  which  the  previous  consistent 
statements   offered    as   corroborative   proof 
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were  made  upon  oath,  yet  it  will  be  or- 1 
derly  and  convenient  so  to  group  them  in 
thig  divlBion  of  the  subject  under  discus- 
aion. 

h.  At  coroners'  inquests. 

The  government  or  the  prisoner  in  a 
trial  for  homicide  has  often  sought  \o  sup- 
port and  corroborate  a  witness  whose 
credibility  was  attacked  on  the  trial,  by 
the  introduction  of  his  previous  statements 
at  the  coroner's  inquest  into  the  death 
of  the  victim  of  the  crime. 

The  state  in  such  a  trial,  after  one  of 
its  witnesses  has  testified  in  chief  that 
she  was  present  at  the  altercation  between 
the  prisoner  and  the  deceased,  and  saw  the 
defendant  fire  the  fatal  shot,  and  has  ad- 
mitted on  cross-examination  saying  to  cer- 
tain named  persons  that  she  was  not  pres- 
ent when  the  shot  was  fired,  has  a  right 
to  prove  in  rebuttal  that  she  testified  at 
the  coroner's  inquest  as  she  did  in  chief, 
that  she  was  present  at  the  affray  and 
did  see  the  defendant  shoot  the  deceased, 
although ,  it  is  error  to  allow  the  state 
to  put  in  evidence  her  entire  testimony  at 
the  inquest.  Hicks  v.  State,  165  Ind.  440. 
75  N.  E.  641. 

Again,  the  state  in  such  a  trial  may  sus- 
tain and  corroborate  one  of  its  witnesses 
who  was  in  the  company  of  the  deceased 
when  he  was  killed  by  the  defendant,  in 
a  dispute  over  a  line  fence,  by  introducing 
excerpts  from  his  testimony  before  the 
coroner  in  rebuttal  of  proof  by  the  defend- 
ant that  the  witness  had  made  statements 
out  of  court  as  to  how  the  tragedy  oc- 
curred in  conflict  with  his  testimony  on 
the  trial.  Sims  v.  State,  36  Tex.  Crim. 
Rep.   154,  36  S.  W.  256. 

(The  conviction  in  that  case  was  re- 
versed for  other  reasons.) 

Again,  the  .state  in  a  murder  trial, 
when  an  eyewitness  of  the  homicide  has 
detailed  the  circumstances  of  the  crime, 
and  testified  to  the  wanton  killing  of  the 
deceased  by  the  defendant,  may  support 
and  corroborate  such  witness  by  introdu- 
cing his  testimony  at  the  coroner's  inquest 
on  the  night  of  the  murder,  where  on 
cross-examination  a  predicate  was  laid  to 
contradict  him,  and  ♦he  defense  offered 
other  testimony  showinfif  that  he  had  made 
statements  elsewhere  differing  from  the  ac- 
count of  the  tragedy  he  gave  on  the  trial. 
Edwards  v.  State,  —  Tex.  Crim.  Rep.  -7-, 
135   S.  W.   640. 

The  same  court  in  Morton  v.  State,  — 
Tex.  Crim.  Rep.  — ,  71  S.  W.  281,  applied 
the  principle  in  a  trial  for  homicide  that 
before  a  witness  may  be  sustained  by 
proof  of  his  previous  consistent  statements, 
he  must  be  impeached,  or  at  least  an  at- 
tempt to  impeach  him  must  be  made,  and. 
in  accord  with  that  principle,  held  that 
it  was  prejudicial  error  to  admit  in  evi- 
dence the  record  of  testimony  at  the  cor- 
oner's inquest  and  preliminary  examina- 
tion, to  corroborate  a  witness  for  the  state 
shown  on  eross-ezamination  to  have  been 
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arrested  for  complicity  in  the  crime  and 
not  to  have  been  prosecuted,  because  the 
prisoner  did  not  follow  up  his  cross-exam- 
ination by  independent  impeaching  testi- 
mony. 

In  that  case  the  witness  for  the  state 
on  cross-examination  admitted  that  he  had 
testified  on  the  preliminary  examination 
of  defendant  and  before  the  grand  jury; 
that  he  had  been  in  jail  on  the  same  charge, 
and  while  there  had  conversed  concerning 
his  testimony  with  relatives,  friends,  and 
counsel,  and  that  he  had  not  been  pros- 
ecuted upon  the  charge;  but  denied  that 
he  was  advised,  had  agreed  or  decided,  to 
testify  so  as  to  throw  the  crime  on  de- 
fendant and  escape  prosecution  himself, 
and  asserted  that  his  first  information  that 
he  was  suspected  of  complicity  in  the  crime 
was  when  he  was  arrested  after  the  pre- 
liminary examination. 

In  a  trial  for  homicide  in  which  the 
testimony  of  a  witness  for  the  defense  in 
support  of  an  alibi  was  attacked  by  the 
state  by  alleged  contradictory  statements, 
it  is  not  allowable,  so  long  as  the  motives 
of  the  witness  in  testifying  as  she  did  are 
not  impugned,  to  receive  as  corroboration 
of  her  testimony  what  she  said  before  the 
coroner  upon  the  inquest  respecting  the 
victim's  death.  State  v.  Tavlor,  134  Mo. 
109,  35.  S.  W.  92. 

On  appeal  from  a  conviction  for  murder, 
where  the  prisoner  alleged  error  in  ex- 
cluding the  testimonv  taken  at  the  coro- 
ner's inquest,  which  if  admitted  would  have 
corroborated  his  own  and  contradicted  the 
state's  witness,  the  court  in  State  v.  Gil- 
liam, 66  S.  C.  419,  45  S.  E.  6,  said:  "Tliis 
exception  cannot  be  sustained.  The  case 
does  not  show  that  the  testimony  at  the 
coroner's  inquest  was  sought  to  be  intro- 
duced for  the  purposes  named,  but,  on  the 
contrary,  it  appears  that  the  object  of  the 
attempt  to  introduce  the  inquest  papers 
was  to  show  whether  the  defendant  was  re- 
leased on  his  own  recognizance,  and  what 
was  the  verdict  of  the  coroner's  jury. 
These  matters  were  irrelevant  to  any  issue 
before  the  court.  Besides  this,  it  was  not 
competent  to  corroborate  the  testimony 
of  the  defendant's  witness  at  the  trial 
by  showing  that  she  made  similar  state- 
ments at  the  coroner's  inquest,  and  no 
ground  had  been  laid  to  impeach  the  tes- 
timony of  other  witnesses  testifying  at 
the  trial,  by  showing  contradictory  state- 
ments by  them  at  the  coroner's  inquest." 

There  is  no  error  in  refusin.^  a  defend- 
ant on  trial  for  murder  permission  to 
ask,  one  of  his  witnesses  on  redirect  ex- 
amination if  he  testified  at  the  coroner's 
inquest  to  the  same  state  of  facts,  where 
the  public  prosecutor  cross-examined  such 
witness  respecting  his  statements  at  va- 
riance with  his  testimony  in  an  affidavit  for 
use  upon  an  application  for  bail.  State 
V.  McDaniel,  68  S.  C.  304,  102  Am.  St. 
Rep.  661,  47  S.  E.  384. 

In  two  civil  actions,  one  in  Illinois  and 
the  other  in  Ohio,  each  af^ainst  a  street 
railway    company    for  negligently   causing 
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th«  death  of  the  plaintiff's  intestate, 
minutes  of  the  testimony  given  at  the  cor- 
oner's inquest  were  offered  in  evidence  to 
corroborate  a  discredited  witness,  and  held 
to  have  been  rightly  rejected. 

In  the  first  case  the  deceased  met  death 
when  driving  a  wagon  upon  the  defend- 
ant's track  ahead  of  a  rapidly  approaching 
cares.  There  was  a  sharp  conflict  in  the 
testimony,  and  a  material  fact  in  contro- 
versy was  whether  or  not  there  had  been 
an  actual  collision  of  the  car  and  wagon. 
A  witness  for  the  railway  company  testi- 
fied that  he  heard  the  bell  ring  and  saw 
the  wagon  turn  out  and  spill  ito  contents, 
and  on  cross-examination  he  was  confront- 
ed with  a  paper  signed  by  him  containing 
statements  inconsistent  with  his  testimony. 
To  corroborate  him,  the  defendant  offered 
his  original  deposition  before  the  coroner 
made  three  days  after  the  death,  in  which 
his  statements  were  in  substance  the  same 
as  his  testimony  on  the  trial,  and,  on  ap- 
peal, the  court  held  that  no  error  was  com- 
mitted in  excluding  the  evidence.  Chicago 
City  R.  Co.  V.  Matthieson,  212  111.  292, 
72  N.  E.  443. 

In  the  other  case  it  was  held  not  competent, 
to  re-establish  and  sustain  the  credibility  of 
a  witness  for  the  plaintiff,  who,  after  testi- 
fying to  facts  tending  to  make  out  a  cause 
of  action  and  freedom  from  contributory 
negligence  in  the  intestate  at  the  time  of  the 
accident,  was  confronted,  upon  cross-ex- 
amination, by  a  written  statement  signed  the 
day  after  the  accident  occurred,  with  knowl- 
edge of  its  contents  on  the  part  of  the  wit- 
ness, which  flatly  contradicted  her  testimony 
in  several  material  facts  and  established  con- 
tributory negligence, — ^to  prove  that  at  the 
coroner's  inquest  a  few  days  later  she  tes- 
tifled  much  the  same  as  she  had  upon  the 
trial.  Cincinnati  Traction  Co.  v.  Stephens, 
76  Ohio  St.  171,  79  N.  E.  236. 

0.  In  preliminary  exatninatiana  "before 

magiatratea* 

In  one  of  the  earlier  decisions  in  Ten- 
nessee, it  was  held  competent  upon  a  trial 
for  murder,  after  the  deposition  of  the 
wounded  victim  of  the  prisoner's  crime 
taken  before  the  committing  magistrate,  by 
virtue  of  the  statute,  had  been  introduced 
in  evidence  as  a  part  of  the  case  for  the 
state  in  chief,  and  the  defendant  had 
shown,  by  sundry  witnesses,  declarations 
of  the  wounded  man  tending  to  weaken  the 
force  of  his  deposition,  for  the  state  in 
rebuttal  to  show  other  declarations  of  the 
deponent  agreeing  with  his  deposition  on 
the  same  subject.  Bostick  v.  State,  3 
Humph.  343. 

But  in  other  states  and  in  later  times 
the  decisions  have  been  to  the  contrary. 

The  following  are  examples: 

It  is  not  permissible  on  the  trial  of  an 
indictment  for  homicide,  to  corroborate  a 
witness  by  showing  that,  upon  the  pre- 
liminary examination  of  the  prisoner  be- 
fore a  magistrate,  the  witness  had  made 
like  statements  to  his  testimony  on  the 
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trial.  Testimony  of  this  kind  is  hearsay, 
and  cannot  be  received.  Fallin  t.  State, 
83  Ala.  6,  3  So.  526. 

A  witness  for  the .  state  on  a  trial  for 
murder  by  administering  poison  to  the 
prisoner's  wife,  who  has  testified  to  selling 
a  compound  of  arsenic  to  the  defendant, 
should  not  be  allowed  to  state  that  he  had 
testified  to  the  same  fact  at  the  prelim- 
inary examination  of  the  accused.  Boyd  v. 
State,  84  Miss.  414,  36  So.  525.  This  ef- 
fort, said  the  court,  to  corroborate  the 
sole  witness  by  whom  it  was  shown  that 
appellant  had  possession  of  a  poison,  by 
proving  that  he  had  testified  to  a  similar 
statement  upon  a  different  occasion,  is  so 
plainly  erroneous  as  to  scarcely  require  ci- 
tation of  authority. 

A  prisoner  on  trial  for  murder  is  not 
entitled  to  introduce  the  record  of  the  pre- 
liminarv  examination  to  prove  that  he  gave 
there  tne  same  testimony  that  he  did  on 
the  trial,  merely  because  the  state  had 
attempted  to  impeach  him  by  proving  that 
he  had  been  confined  in  the  penitentiary 
on  a  charge  of  felony.  Scott  v.  State,  ' — 
Tex.  Crim.  Rep.  — ,  47  S.  W.  631. 

In  a  prosecution  for  illegally  selling  intox- 
icating liquor  in  violation  of  a  local  option 
law,  a  witness  for  the  state  who  testified 
to  having  made  the  purchase  at  such  sale, 
and  who  had  not  been  impeached  nor 
otherwise  attacked  except  as  to  the  date  of 
the  purchase  and  his  accuracy  in  fixing 
that  date,  may  not  corroborate  himself 
and  bolster  up  his  testimony  by  proof  that 
he  gave  the  same  testimony  previously  be- 
fore a  court  of  inquiry.  Green  v.  State,  5.1 
Tex.  Crim.  Rep.  534,  110  S.  W.  929. 

In  a  civil  action  for  an  assault  and 
battery,  in  which  the  plaintiff's  daiiglit«»r 
testified  as  a  witness  for  her  mother,  and 
was  impeached  by  proof  that  on  the  even 
ing  following  the  assault  she  gave  a  ver- 
sion of  the  occurrence  wholly  inconsistent 
with  her  testimony  on  the  trial,  it  is  error 
requiring  a  reversal  of  the  judgment,  for 
the  plaintiff  to  admit  as  corroborative 
evidence  proof  that  the  witness,  upon  an 
examination  of  the  defendant  preliminary 
to  a  criminal  prosecution  for  the  same  as- 
sault, had,  five  or  six  days  later,  testified 
substantiallv  as  she  did  upon  the  trial. 
Stirn  V.  Nelson,  66  Ean.  419,  70  Pao.  365. 

d.  Before   grand  juries. 

In  several  criminal  prosecutions  in  Tex- 
as, testimony  given  by  witnesses  before 
grand  juries  has  been  offered  to  corroborate 
the  testimony  which  such  witnesses  gave 
on  the  trials. 

Following  the  accepted  doctrine  of  the 
Texas  courts  in  such  cases,  the  evidence 
has  been  held  admissible  or  inadmissible 
according  as  the  witness  for  whose  sup- 
port it  was  offered  had  or  had  not  been 
impeached  by  proof  of  inconsistent  state- 
ments. 

When  two  of  the  witnesses  for  the  state 
on  the  trial  of  a  defendant  for  an  assault 
with  deadly  weapon  have  been  impeached 
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by  two  witnesses  for  the  defendant,  who 
swore  to  the  inconsistent  and  contradictory 
statements  of  the  former  out  of  court,  it 
is  competent  for  the  state  to  prove  by 
the  county  attorney  that  its  witnesses 
when  before  the  grand  jury  testified  the 
same  as  they  did  on  the  trial.  Lee  v.  State, 
44  Tex.  Crim.  Rep.  460,  72  S.  W.  195. 

A  county  attorney  is  properly  permitted 
to  testify  on  a  trial  for  the  larceny  of  a 
mule,  that  a  witness  for  the  state  swore 
to  the  same  fact  before  the  grand  jur}f 
that  he  testified  to  on-  the  trial,  where  the 
prisoner's  witness  had  shown  that  the 
states's  witness  had  made  contradictory 
statements  respecting  that  fact.  Burch 
V.  State,  49  Tex.  Crim.  Rep.  13,  90  S.  W. 
168. 

The  defendant  in  Goode  v.  State,  32  Tex. 
Crim.  Rep.  505,  24  S.  W.  102,  appealed 
from  a  conviction  for  an  assault  with  in- 
tent to  kill,  and  urged,  among  other  as- 
signments of  error,  as  ground  for  reversing 
the  judgment,  that  a  witness  for  the  state 
had  been  permitted  over  his  objection  to 
testify  that  he  had  given  similar  testimony 
before  the  grand  jury;  and,  further,  thai, 
the  same  witness  having  been  impeached  by 
proof  that  he  had  made  statements  out 
of  court  contradictory  of  his  testimony  on 
the  trial,  the  state,  also  over  his  objec- 
tion, had  been  permitted  to  show  by  an- 
other witness  that  the  impeached  witness 
on  the  night  following  the  crime  had  made 
the  same  statement  to  which  he  had  tes- 
tified. The  court  expressed  the  opinion 
that  neither  objection  was  well  taken,  and 
that  the  evidence  was  properly  admitted 
in  both  instances,  but,  inasmuch  as  it 
deemed  that  other  evidence  had  been  er- 
roneously admitted  to  the  defendant's  pre- 
judice, it  reversed  the  judgment  and  re- 
manded the  cause. 

A  witness  for  the  state  on  a  trial  for 
murder  committed  during  a  street  car 
strike,  who  testified  to  the  identity  of  the 
prisoner  as  the  slayer  of  the  victim,  and 
who  has  not  been  shown  to  have  varied  at 
any  time  from  his  tale,  may  not  be  sup- 
ported by  original  testimony  that  he  also 
in  like  manner  identified  him  when  testi- 
fving  before  the  grand  jury.  Bowen  v. 
State,  47  Tex.  Crim.  Rep.  137,  82  S.  W. 
620. 

A  defendant  on  trial  for  murder  is  not 
allowed  to  corroborate  a  witness  in  his 
behalf  by  evidence  that  she  testified  at 
the  coroner's  inquest  and  before  the  grand 
jury  the  same  as  she  did  on  the  trial,  when 
her  credibility  has  been  in  no  wise  at- 
tacked by  the  state.  Dean  v.  State,  47 
Tex.  Crim.  Rep.  243,  83  S.  W.  816. 

The  state  should  not  be  allowed  in  a 
trial  for  incest  to  prove  that  the  prosecu- 
trix charged  the  defendant  with  the  pa- 
ternity of  her  child  both  at  its  birth  and 
before  the  graTid  jury,  or  on  either  oc- 
casion, where  there  is  no  proof  that  she 
ever  made  a  contrary  statement.  Pride- 
more  V.  State,  63  Tex.  Crim.  Rep.  620, 
111  S.  W.  155. 

The  supreme  court  of  Missouri  held  it 
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prejudicial  error  to  permit  the  state  <m 
the  trial  of  a  man  jointly  indicted  with 
his  wife  for  the  murder,  by  cruelty,  ex- 
posure, and  neglect,  of  his  natural  child 
born  of  another  woman,  to  read  in  evidence 
in  rebuttal  the  minutes  of  the  testimony 
before  the  grand  jury  of  certain  witnesses 
who  had  testified  in  chief  for  the  state 
to  the  same  effect,  and  had  been  proved  by 
the  defendants  to  have  made  on  other  oc- 
casions contradictory  declarations.  State 
V.  Whelehon,  102  Mo.  17,  14  S.  W.  730. 

In  that  case,  however,  the  court  ad- 
verted to  the  fact  that  the  state  had  not 
proved  nor  attempted  to  prove  by  any. in- 
dependent witness  the  accuracy  of  the  min- 
utes of  the  testimony  before  the  grand 
jury,  either  because  he  had  taken  notes  and 
made  a  transcript  of  the  testimony,  or 
had  heard  the  witnesses  testify  and  re- 
membered the  substance  of  their  testimony, 
and  declared  that  such  proof  of  the  ac- 
curacy of  the  minutes  of  the  grand  jury 
was  in  any  case  a  sine  qua  non  to  adnait- 
ting  them  in  evidence. 

There  being  in  Kentucky  a  statute 
(Crim.  Code  of  Pr.  §  113)  authorizing  the 
grand  jurors  to  disclose  the  testimony  of 
witnesses  before  the  grand  jury  lor  the 
purposes  of  sustaining  the  testimony  given 
by  such  witnesses  on  the  trial,  when  a 
defendant  in  a  trial  for  homicide  has  been 
permitted  to  impeach  three  witnesses  for 
the  commonwealth  who  testified  to  having 
seen  him  fire  the  shot  which  killed  the 
deceased,  by  the  deposition  of  a  member 
of  the  grand  jury  which  indicted  him,  that 
all  of  those  witnesses  had  in  substance 
testified  before  that  body  that  they  neither 
saw  the  shootin&r  nor  knew  how  it  had  oc- 
curred, it  is  entirely  proper  for  the  proa^ 
ecution  to  prove  by  another  member  of 
the  grand  jury  that  he  heard  the  three 
witnesses  testify  at  the  grand  inquest  con- 
sistently with  their  testimony  on  the  trial. 
Kennedy  v.  Com.  33  Ky.  L.  Rep.  83,  109 
S.  W.  313. 

e.  In  former  trials* 

In  Pennsylvania,  upon  the  authority  of 
Henderson  v.  Jones,  10  Serg.  &  R.  322,  13 
Am.  Dec.  676,  it  was  held  in  Hester  v. 
Com.  85  Pa.  139,  that  when  a  witness  is 
contradicted  and  his  character  is  im- 
peached, what  he  testified  to  on  a  former 
trial  of  the  cause  may  be  given  in  evidence 
to  corroborate  his  testimony. 

And  in  two  earlier  cases  in  the  same 
state  similar  decisions  were  made. 

Thus,  it  was  held  in  one  case  that  in 
certain  circumstances  the  deposition  of  a 
witness  upon  an  earlier  litigation,  although 
between  litigants  not  the  same,  may  be 
read  in  evidence  on  a  trial  to  corroborate 
and  confirm  the  testimony  of  that  witness. 
Good  V.  Good,  7  Watts,  195. 

Again,  in  Foster  v.  Shaw,  7  Sergio  &  R. 
156,  a  record  of  the  testimony  in  an  ac- 
tion between  other  parties  previously  tried 
was  admitted  in  evidence  in  an  action  of 
ejectment    as    an    introduction   to    further 
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proof  that  a  witness  examined  on  the  trial 
of  the  case  at  bar  gave  the  same  testimony 
on  both  occasions,  witnesses  called  by  the 
adverse  party  having  impeached  his  cred- 
it by  proving  inconsistent  statements  made 
by  him.  The  court  on  appeal  held  the  rec- 
ord competent  evidence,  saying:  "The 
record  of  the  supreme  court  was  clearly 
evidence  for  the  purpose  for  which  it  was 
offered.  It  was  introductory  to  other  evi- 
dence to  prove  that  a  witness  who  was 
examined  on  the  trial  gave  the  same  evi- 
dence he  did  in  this,  to  corroborate  his 
credit  which  had  been  impeached  by  testi- 
mony of  inconsistent  statements  made  by 
him." 

The  cases  in  point  in  other  states  have 
generally  held  the  other  way. 

In  Adams  v.  Thornton,  82  Ala.  260,  3 
So.  20,  a  dispute  between  counsel  having 
arisen  as  to  whether  or  not  a  certain  offer 
bad  been  made  in  the  beginning  of  the  con- 
troversy by  one  to  the  other  party,  the 
protagonist  took  the  witness  stand  and 
testified  that  upon  a  former  trial  his  client 
had  so  sworn.  This  testimony,  said  the 
court,  was  irrelevant,  and  should  not  have 
been  received.  The  most  that  can  be  made 
of  it  is  that  it  tended  to  corroborate  W.'s 
testimony  on  this  trial  by  proving  that  he 
had  given  similar  testimony  on  a  former 
trial. 

In  a  civil  action  between  sister  and 
brother  to  establish  a  trust  in  a  sum  of 
monej',  and  to  recover  a  part  of  it,  where 
there  had  been  previous  litigations  between 
the  defendant  and  another  brother,  the  tes- 
timony of  the  stenographer  in  the  suit  be- 
tween the  brothers,  that  the  defendant  had 
testified  in  the  same  way  as  he  had  in  the 
trial  of  the  case  at  bar,  is  not  competent 
to  corroborate  and  fortify  his  testimony 
after  another  stenographer  in  the  sister's 
behalf  had  sworn  that  the  defendant  had 
testified  difTerently  in  several  important 
particulars  in  another  judicial  proceed- 
ing involving  the  same  questions  and  par- 
ties. Chase  v.  Perley,  148  Mass.  289,  19 
N.  E.  398. 

In  an  action  twice  tried  upon  a  promis- 
sory note  against  maker  and  sureties,  de- 
fended on  the  ground  that  it  was  accom- 
modation paper  without  consideration, 
where  the  maker  testified  to  facts  sustain- 
ing the  defense,  it  is  prejudicial  error  to 
permit  another  witness  in  the  second  trial 
to  testify  over  objection  that  he  was  pres- 
ent at  the  former  trial  and  heard  the  mak- 
er then  testify  as  to  when,  where,  and  how 
the  note  in  suit  was  executed,  and  that  his 
testimony  on  that  subject  was  the  same 
at  both  trials,  where  no  attempt  had  been 
made  to  prove  that  such  maker  had  ever 
testified  differently.  Hunter  v.  Lanius,  82 
Tex.  677,  18  S.  W.  201. 

In  a  civil  action  for  malicious  prosecu- 
tion, which  the  defendant  had  testified 
that  he  fully  and  fairly  stated  at  the  out- 
set the  facts  upon  which  the  prosecution 
was  based  to  the  county  attorney,  and  has 
been  contradicted  upon  that  point  by  the 
county  attorney,  it  is  error  to  permit  the 
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judge  of  the  criminal  court  before  whom 
the  case  was  tried,  out  of  which  the  pend- 
ing action  arose,  to  testify  over  plaintiff's 
objection  that  on  the  trial  before  him  he 
asked  the  prosecutor  if  he  had  related  the 
facts  to  the  county  attorney  the  same  as 
he  had  testified,  and  he  replied  in  the  af- 
firmative. McKensie  v.  Watson,  36  Tex. 
Civ.  App.  236,  81  S.  VV.  1017. 

Upon  a  fourth  trial  of  a  civil  action 
for  personal  injuries  against  a  railroad 
company,  it  is  error  to  permit  a  witness 
for  the  defense  to  corroborate  his  own  tes- 
timony by  stating  that  he  had  testified  in 
the  case  several  times  previously,  and  thai 
his  testimony  was  every  time  the  same, 
and  the  same  as  his  statement  to  one  of 
the  defendant's  attorneys  when  first  talked 
about  it  out  of  court,  when  the  plaintiff  has 
made  no  attack  upon  the  witness,  except  by 
cross-examination,  to  impugn  his  v&racity. 
Hardin  v.  Ft.  Worth  &  D.  C.  R.  Co.  49 
Tex,  Civ.  App.  184,  108  S.  W.  490. 

/.  Ex  parte  affidavits. 

A  voluntary  affidavit  of  a  witness,  equally 
with  the  testimony  or  deposition  in  a  cause, 
may  be  used  to  discredit  him,  but  it  is  not 
competent  evidence  of  the  facts  alleged  in 
it.     Craig  v.  Craig,  5  Rawle,  91. 

A  litigant  cannot  support  the  unim- 
peached  testimony  of  his  own  witness  by 
proof  that  she  made  an  afiidavit  out  of 
court  containing  similar  statements.  Judd 
V.  Letts,  158  Cal.  369,  41  L.R.A.  156,  111 
Pac.  12. 

A  witness  in  a  civil  action,  impeached  by 
the  introduction  in  evidence  of  an  affidavit 
which  he  made  before  the  trial,  contain- 
ing statements  contradictory  to  his  testi- 
mony, may  not  be  corroborated  by  an  ear- 
lier affidavit  made  by  him  consistent  with 
his  testimony.  Queen  Ins.  Co.  v.  Van  Gie- 
sen,  136  Ga.  741,  72  S.  E.  41. 

The  prior  declaration  of  a  witness  who 
testifies  on  a  trial  is  not  admissible  in 
evidence  to  corroborate  his  testimony  even 
though  it  was  put  in  writing  at  the  time 
and  sworn  to  in  the  form  of  an  affidavit. 
His  declaration  derives  no  additional  force 
from  the  circumstance  of  its  having  been 
reduced  to  writing  and  sworn  to  as  an  affi- 
davit, and  it  is  none  the  more  on  that 
account  admissible  in  evidence.  Union 
Mfg.  Co.  V.  Byington,  1  Hun,  44. 

There  is,  according  to  the  court  in  that 
case,  no  principle  on  which  the  admission, 
as  confirmatory  evidence,  of  an  affidavit 
previously  made  by  a  witness,  can  be  sXis- 
tained  against  the*  objections  of  the  oppos- 
ing litigant. 

In  a  servant's  action  for  personal  inju- 
ries against  her  master,  due  to  the  allesred 
negligence  of  an  elevator  operator  in  the 
latter's  service,  wherein  a  witness  for  the 
defense  testified  in  negation  of  a  certain 
fact  sworn  to  by  the  plaintiff  as  inci- 
dentally contributing  to  cause  the  injury, 
a  previous  affidavit  of  such  witness  made 
at  defendant's  instance,  giving  an  account 
of  the  affair,  is  incompetent  to  corroborate 
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her,  and  inadmissible,  although  plaintifTa 
counsel  had  inquired  on  cross-examination 
if  it  varied  somewhat  from  the  testimony, 
and  had  by  request  inspected  it.  Judd  y. 
Letts,   supra. 

Evidence  that  two  witnesses  for  the  de- 
fense upon  the  second  trial  to  recover  for 
personal  injuries,  who  did  not  testifv  upon 
the  first  trial,  signed  affidavits  of  their 
knowledge  of  the  fact  as  a  basis  for  a  mo- 
tion for  a  new  trial  immediately  after  the 
first  trial  was  had,  and  that  such  affidavits 
were  in  substance  the  same  as  their  testi- 
mony on  the  second  trial,  is  rightly  re- 
jected in  the  absence  of  any  imputation 
that  their  testimony  was  recently  manu- 
factured, because  no  force  is  added  to  their 
testimony  by  proof  that  they  made  the 
same  statement  a  long  time  before.  Loomis 
V.  New  York,  N.  H.  k  H.  R.  Co.  169  Mass. 
39,  34  N.  E.  82. 

Where  an  attesting  witness  to  a  will  was 
the  scrivener  who  drew  it  and  a  legatee 
named  in  it,  and  sought  to  avoid  the  ef- 
fect of  the  statute  making  void  lep^acies 
to  subscribing  witnesses  whose  testimony 
is  necessary  to  prove  the  will,  by  contend- 
ing that,  notwithstanding  he  had  appended 
his  signature  to  the  document,  and  was 
sworn  and  examined  as  a  subscribing  wit- 
ness upon  its  admission  to  probate,  he  had 
not  in  fact  signed  at  the  reauest  of  the 
testatrix  which  was  essential  bv  law  to  a 
valid  cttestation,  it  was  held  that,  wheth- 
er or  not  his  contention  was  sound,  he 
could  not  be  allowed  to  prove  that  he  did 
not  sign  at  the  request  of  the  testatrix 
by  his  own  affidavit  taken  before  the  sur- 
rogate when  the  will  was  probated,  on  tlie 
principle  that  what  one  swore  to  on  a  form- 
er occasion  cannot  be  given  in  evidence  in 
his  own  favor.  Robertoon  v.  Caw,  3  Barb. 
410. 

In  an  action  to  recover  the  price  of  goods 
sold  nnd  delivered,  wherein  the  plaintiff 
was  allowed  to  recover  for  the  proceeds  of 
goods  received  after  a  sale  by  defendant  as 
plaintiff's  agent,  and  in  which  the  defend- 
ant set  up  a  counterclaim  for  commissions 
in  selling  other  eoods  as  such  agent,  and 
adduced  evidence  by  his  own  testimony  and 
that  of  another  going  to  establish  the  coun- 
terclaim, rebutting  testimony  by  a  third 
witness  sworn  for  the  plaintiff,  tending  to 
disprove  defendant's  claim  for  commissions, 
may  not  be  supported  and  corroborated  by 
the  introduction  of  an  affidavit  made  by 
him  some  five  years  previously,  but  several 
^ears  after  the  sales  were  made,  containing 
substantially  identical  statements  with 
those  made  by  the  witness  in  testifying  on 
the  trial.  Union  Mfg.  Co.  v.  Byington,  su- 
pra. 

Corroborating  witnesses  ought  not  to  be 
allowed  to  swear  that  they  have  read  an 
affidavit  and  heard  the  testimony  of  a*  wit- 
ness for  the  state  in  a  murder  trial,  and 
that  his  statements  to  them  immediately 
following  the  commission  of  the  crime  were 
either  in  substance  or  absolutely  the  same; 
but  when  the  evidence  is  competent  at  all, 
the  witnesses  should  say  what  the  state- 
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ments  were,  to  let  the  jury  determine 
whether  or  not  they  were  the  same  as  thosa 
to  which  the  witness  testified.  State  v. 
Murphy,  9  Wash.  204,  37  Pac.  420. 

In  State  v.  Lazarus,  1  Mill,  Const.  34, 
the  defendant,  having  been  convicted  of  an 
assault  and  battery  upon  the  prosecuting 
witness,  moved  for  a  new  trial  upon  two 
grounds,  of  which  one  was  that  the  affi- 
davit of  the  prosecuting  witness  presented 
to  the  justice  of  the  peace  at  the  outset 
of  the  prosecution  had  been  admitted  in 
evidence  to  prop  up  the  testimony  of  the 
affiant,  contrary  to  law.  The  court,  in 
denying  the  motion  said:  It  is  the  prac- 
tice of  everyday  to  support  or  destroy 
the  testimony  of  a  witness  by  showing  what 
he  has  said  or  sworn  to  at  some  other 
time  on  the  same  subject. 

In  a  murder  trial  in  which  two  eyewit- 
nesses to  the  killing — one  for  the  state  and 
the  other  for  the  prisoner— differ  upon  the 

f»oint  as  to  whether  the  tragedy  resulted 
rom  an  effort  of  the  prisoner  in  self-de- 
fense, it  is  competent  for  the  state  to  cor- 
roborate its  witness  by  introducing  in  evi- 
dence her  affidavit  made  the  morning  after 
the  homicide,  before  a  justice  of  the  peace, 
consistent  with  her  testimony  on  the  trial, 
especially  where  the  justice  has  testified 
that  the  defendant's  witness  was  present 
and  heard  the  affidavit  read  at  the  time, 
and  admitted  that  it  was  a  correct  state- 
ment of  the  facts.  State  v.  Exum,  138  N. 
C.  599,  50  S.  E.  283. 

While  the  admission  of  an  affidavit  made 
immediately  after  the  homicide  by  one 
of  the  state's  witnesses  was  justified  in 
State  V.  Exum,  supra,  upon  the  ground 
that  it  sustained  the  credibility  of  a  wit- 
ness for  the  state  who  had  testified  ad- 
versely to  the  prisoner's  contention  that 
the  killing  had  been  done  in  self-defense, 
and  was  contradicted  in  some  particulars 
by  an  eyewitness  to  the  occurrence,  and 
the  argument  was  extended  and  elaborate 
and  supported  by  the  preceding  decisions 
of  the  state  of  North  Carolina,  in  that 
particular  case  it  was  also  true  that  the 
evidence  was  held  admissible  for  the  pur- 
pose of  contradicting  the  eyewitness  for 
the  defense  who  had  testified  differently, 
and  who  was  shown  to  have  admitted  that 
the  affidavit  was  read  in  her  presence  at 
the  time  it  was  sworn  to,  and  that  the 
statements  therein  contained  were  correct. 

XXI,  Testimony  by  ttfitnesses  to  their 
otcn  consistent  statements. 

Granting  that  in  certain  circumstances 
and  conditions  evidence  of  previous  state- 
ments consistent  with  the  testimony  of  a 
witness  not  a  party  to  the  litigation  may 
be  received  to  corroborate  him  after  an 
impeachment  for  any  cause,  the  question 
has  several  times  arisen  whether  the  wit- 
ness is  himself  competent  to  testify  to  the 
prior  consistent  declarations. 
The  courts  have  ranged  themselves  upon 

I  opposite  sides  of  that  question. 

'     The  following  decisions  are  in  the  negft- 
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"im:  Marx  Bros.  t.  Leinkauff,  93  Ala.  463, 
D  So.  818;  Smith  v.  State,  103  Ala.  40,  16 
So.  12;  Pope  v.  SUte,  168  Ala.  33,  63  So. 
^92;  Stanfield  ▼.  State,  3  Ala.  App.  64, 
67  So.  402;  Smith  v.  State,  7  Ga.  App. 
-262,  66  S.  £.  666;  Powers  ▼.  Gary,  64  Me. 
9;  Martino  t.  State,  98  Miss.  366,  63  So. 
777. 

It  was  held  prejudicial  error  in  a  trial 
for  murder  charged  to  have  been  committed 
by  the  prisoner  in  a  burglary  to  obtain  a 
needed  quantity  of  cotton  seed,  to  allow 
a  witness  who  had  testified  to  the  pris- 
oner's  directing  him  before  the  homicide 
to  send  for  a  supply  of  cotton  seed  on  the 
day  of  the  week  it  occurred,  to  testify 
further  in  corroboration  of  himself  that  he 
sent  for  seed  that  morning,  as  the  defend- 
ant had  ordered  him  to  do.  Pope  v.  State, 
168   Ala.   33,   53   So.  202. 

A  witness  cannot  be  allowed  for  the  pur- 
pose of  strengthening  his  testimony  on  his 
examination  in  chief,  to  state  that  he  had 
previously  communicated  to  others  the 
same  fact;  but  if  it  should  become  a  ma- 
terial fact  that  the  witness  declared  his 
knowledge  to  other  persons,  such  persons 
may  be  called  upon  to  prove  it.  Hester 
▼.  Com.  85  Pa.  139. 

Proof  of  declarations  made  by  a  witness 
out  of  court  in  corroboration  of  testimony 
given  by  him  on  the  trial  is,  said  Mc- 
Enery,  J.,  in  the  concurring  opinion  of 
the  majority  of  the  court  in  the  case  of 
State  v.  Callahan,  47  La.  Ann.  444,  17  So. 
60,  10  Am.  Crim.  Rep.  97,  as  a  universal 
rule,  inadmissible,  and  a  fortiori  a  wit- 
ness cannot  be  allowed  to  corroborate  his 
own  testimony  by  saying  that  he  made  the 
same  statements  previously  to  others. 

It  is  well  settled,  according  to  the  court 
in  State  v.  Carter,  61  T^.  Ann.  442,  25  So. 
385,  that  a  witness  cannot  corroborate  his 
statement  as  a  witness  by  his  own  decla- 
ration as  a  witness,  that  he,  on  a  former 
occasion  had  made  the  statement  to  an- 
other and  a  third  person,  out  of  the  pres- 
ence  of   the   accused. 

In  Baltimore  City  Pass.  R.  Co.  ▼.  Coon- 
«▼,  87  Md.  261,  39  Atl.  859,  the  court  said 
that  the  cases  in  that  state  did  not  go  to 
the  extent  of  holding  that  the  impeached 
witness  can  himself  testify  to  what  he  said 
on  other  occasions,  in  order  to  corroborate 
his  testimony  given  at  the  trial;  but  that 
the  court  was  not  called  upon  to  pass  upon 
that  question  in  that  case. 

The  court  in  Schattman  v.  American 
Credit  Indemnity  Co.  34  App.  Div.  392, 
64  N.  Y.  Supp.  225,  reversed  a  judgment 
for  the  defendant  because,  amid  other  rea- 
sons, a  witness  called  on  that  side  to  prove 
the  execution  and  delivery  of  an  impor- 
tant release  was  questioned  concerning  cer- 
tain statements  attributed  to  him  in  a 
'newspaper  article  as  having  been  made  to 
the  reporter,  the  substance  of  which  was 
read  to  him  from  the  newspaper  at  the 
time.  These  questions,  said  the  court, 
were  entirely  immaterial  and  incompetent. 
The  witness  was  called  by  the  defendant. 
It  was  entirely  immaterial  upon  any  ques- 
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tion  preaented  in  the  ease  as  to  whether 
or  not  the  witness  had  made  statements 
to  others  which  corroborated  his  state- 
ments under  oath  in  court,  and  it  was  en- 
tirely immaterial  whether  he  had  talked 
to  reporters  upon  the  subject.  The  result 
of  such  a  course  of  examination  was  to 
get  before  the  jury  the  fact  that  the  de- 
fendant's own  witness  had  made  a  state- 
ment prior  to  the  trial  which  corroborated 
his  statement  upon  the  stand,  and  when 
he  was  acting  under  a  professional  re- 
tainer from  the  plaintiff. 

When  a  statute  forbids  a  conviction  for 
perjury  to  be  had  upon  the  testimony  of  a 
single  witness  witiiout  other  and  strongly 
corroborative  evidence,  such  a  witness  can 
never  be  corroborated  by  his  own  acts  and 
declarations.  Gabrielsky  v.  State,  13  Tex. 
App.  428,  44  Am.  Rep.  708. 

The  Texas  courts  seem  to  be  on  both 
sides  of  the  question.  In  one  case  it  was 
decided  that  a  witness  for  the  state  on  a 
trial  for  larceny,  who  has  testified  that  the 
prisoner  confessed  the  crime  to  him,  should 
not  be  permitted  also  to  testify  that  he 
told  the  prisoner's  father  about  such  con- 
fession soon  after  it  was  made,  although 
he  has  contradicted  himself  upon  cross-ex- 
amination, and  been  contradicted  by  other 
witnesses,  in  regard  to  other  parts  of  his 
testimony.  Parker  v.  State,  43  Tex.  Crim. 
Rep.  526,  67  S.  W.  121. 

While  in  a  later  case  it  was  held  that 
a  witness  for  the  state  upon  a  trial  for 
murder  committed  by  a  party  in  a  raid  on 
a  jail  to  rescue  a  prisoner, '  who  has  been 
shown  on  cross-examination  to  have  made 
difTeront  statements  and  to  have  testified 
differently  respecting  the  afTray  from  his 
testimony  on  the  witness  stand,  may  on 
redirect  examination  properly  be  shown  to 
iiave  previously  made  a  statement  agree- 
ing with  his  testimony  and  to  have  re- 
lated the  circumstances  connected  there- 
with. Kipper  v.  State,  46  Tex.  Crim.  Rep. 
377,  77  S.  W.  611. 

The  North  Carolina  courts  answer  the 
question  in  the  affirmative.  In  that  state 
an  impeached  witness  himself,  equally  with 
others,  is  competent  to  prove  his  previous 
consistent  statements  to  corroborate  his 
testimony.  State  v.  Whitfield,  92  N.  C. 
831;  McRae  v.  Malloy,  93  N.  C.  154;  State 
V.  Rowe,  98  N.  C.  629,  4  S.  E.  606;  State 
V.  Rhyne,  109  N.  C.  794,  13  S.  E.  943; 
Sprague  v.  Bond,  113  N.  C.  551,  18  S.  E. 
701;  Wallace  v.  Grizzard,  114  N.  C.  488, 
19  S.  E.  760;  State  v.  Staton,  114  N.  C. 
813,  19  S.  E.  96?  Burnett  v.  Wilmington, 
N.  &  N.  R.  Co.  120  N.  C.  517,  26  S.  E. 
819;  State  v.  Maultsby,  130  N.  C.  664,  41 
S.  E.  97 ;  State  v.  Broadway,  157  N.  C.  598. 
72  S.  E.  987. 

"It  is,"  said  the  court  in  State  v.  Pace, 
—  N.  C.  — ,  74  S.  E.  1018,  "well  settled 
in  this  state  that  when  a  witness  is  im- 
peached upon  cross-examination  or  other- 
wise, and  it  is  neeessary  to  sustain  the 
testimony  by  corroborative  evidence,  proof 
of  declarations  made  to  others  similar  to 
the    testimony    given    in    evidence    on    the 
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trial  may  be  proved  by  the  witness  who 
made  them  and  the  persons  to  whom  they 
were   made." 

Indiana  is  also  on  the  affirmative  side. 
It  was  contended  in  Hobbs  v.  State,  133 
Ind.  404,  18  L.R.A.  774,  32  N.  E.  1019, 
that  while  corroborative  statements  to 
fortify  the  testimony  of  a  prosecuting  wit- 
ness in  a  criminal  trial,  where  his  credi- 
bility had  been  attacked  by  proof  that  he 
had  made  statements  contradictory  to  his 
testimony,  might  be  proved  by  calling  oth- 
er witnesses  to  show  the  consistent  state- 
ments, it  was  not  competent  to  permit  the 
witness  himself  to  testify  to  the  support- 
ing statements;  but  to  this  the  court  re- 
plied: "We  know  of  no  statute  or  rule 
declaring  such  witness  incompetent,  and, 
under  the  practice  prevailing,  the  trial 
court  or  jury  being  the  judges  of  the  credi- 
bility of  the  witness,  and  being  enabled  to 
weigh  his  testimony  in  the  light  of  his 
impeachment,  we  can  see  no  good  reason 
for  excluding  him  as  a  witness." 

And  in  South  Carolina  it  has  been  said 
that  there  is  no  ground  for  a  distinction 
in  questions  of  the  admissibility  of  con- 
sistent statements  confirmatory  of  the  tes- 
timony of  a  witness,  between  the  testimony 
on  re-examination  after  cross-examination 
of  the  same  witness,  and  independent  tes- 
timony. State  v.  McDaniel,  68  S.  C.  304, 
102  Am.  St.  Rep.  661,  47  S.  E.  384. 

XXII,  Self 'Serving  declarations  of  llll- 
gant  witnesses. 

The  situation  in  respect  of  admitting  in 
evidence  the  antecedent  consistent  state- 
ments of  an  ordinary  witness  disinterested 
in  the  litigation,  to  corroborate  his  testi- 
mony, is  markedly  changed  when  the  wit- 
ness is  himself  a  litigant  testifying  in  his 
own  behalf. 

A  party  is  not  permitted  to  give  in  evi- 
dence his  own  declarations  out  of  court,  to 
bolster  up  his  testimony  on  the  trial. 
Piano  Mfg.  Co.  v.  Frawley,  68  Wis.  677, 
32  N.  W.  768. 

A  litigant  in  a  civil  action  may  not 
make  use  of  his  acts  and  declarations  sub- 
sequent to  the  transaction  in  controversy, 
to  fortify  his  own  testimony.  New  v. 
Young,  148  Ala.  253,  41  So.  623. 

It  is  a  general  rule  of  broad  application 
that  his  declarations  in  his  own  favor  are 
inadminsible.  Tenney  v.  Rapid  City,  17 
S.  D.  283,  96  N.  W.  96. 

He  cannot  strengthen  his  own  testimony 
by  proof  that  he  made  the  same  state- 
ment at  other  times  to  different  persons. 
Marx  Bros.  v.  Leinkauff,  93  Ala.  453,  9 
So.  818;  Baxter  v.  Camp,  71  Conn.  245, 
71  Am.  St.  Rep.  169,  42  L.R.A.  614,  41 
Atl.  803. 

It  is  clearly  incompetent  for  a  litigant 
to  give  in  evidence  his  own  declarations  in 
his  own  favor,  and  not  under  oath,  madt^ 
to  third  persons  in  the  absence  of  his  ad- 
versary. Clever  ▼.  Hilberry,  116  Pa.  431, 
9  Atl.  647. 

Self-serving  and  consonant  declarations 
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of  a. litigant,  whether  oral  or  in  writing, 
and  although  made  ante  litem  motam,  are 
inadmissible  in  evidence  unless  they  are  a 
part  of  the  res  gestae^  or  are  offered  to  re- 
but evidence  of  a  want  of  credibility,  or 
to  repel  an  inference  that  the  testimony  is 
a  recent  fabrication.  Crooks  v.  Bunn,  13ft 
Pa.   368,   20  Atl.  629. 

It  is  an  elementary  rule  of  evidence,  ac- 
cording to  the  court  in  Stocksdale  v.  Cul- 
lison,  36  Md.  322,  that  the  declarations  of 
a  party  to  the  record,  or  of  one  identified 
in  interest  with  him,  are,  as  against  such 
party,  admissible  in  evidence;  and  the  con- 
verse of  the  proposition  is  equally  well  set- 
tled, that  declarations  of  a  party  not 
against  his  own  interest,  and  not  a  part  of 
the  res  geatce,  are  admitted  only  in  ex- 
ceptional cases.  "We  have,"  continued  the 
court,  "departed  from  the  common-law 
maxim,  Nemo  debet  esse  testis  in  sua  pro^ 
pria  caiisa,  by  allowing  all  parties  in  in- 
terest to  be  examined  under  the  solemn 
obligations  of  an  oath,  and  subject  to  the 
tests  of  cross-examination;  yet  we  have 
not  gone  to  the  extreme  of  admitting  dec- 
larations in  favor  of  the  declarant  without 
the  sanction  of  an  oath  or  opportunity  of 
cross-examinat  ion ." 

Public  policy  will  not  permit  parties  to 
a  civil  action  to  make  evidence  for  them- 
selves by  statements  out  of  court  not 
against,  but  in  furtherance  of,  their  own 
interest,  in  the  absence  and  and  without  the 
knowledge  of  the  opposite  parties.  Build- 
ers' Supply  Co.  V.  Cox,  68  Conn.  380,  30 
Atl.  797.  The  question,  said  the  court,  is 
not  a  new  one,  to  hold  that  it  would,  would 
require  the  reversal  of  an  overwhelming 
weight  of  authority,  and  of  thoroughly  es- 
tablished and  recognized  rules  of  evidence. 

The  rule  that  a  witness  whose  credi- 
bility has  been  attacked  by  proof  of  state- 
ments out  of  court  inconsistent  with  hi» 
testimony  may  be  supported  by  proof  that 
he  made'  about  the  same  time  consistent 
statements  does  not  apply  to  a  case  where 
the  testifying  witness  is  a  principal  party 
to  the  litigation.  1'hose  cases  are  cases  of 
self-serving  declarations  of  a  party  in  his 
own  interest,  and  are  not  admissible.  Moel- 
ering  v.  Smith,  7  Ind.  App.  451,  34  N.  E. 
675. 

It  is  otherwise  in  the  criminal  juris- 
prudence of  Texas.  It  is  held  in  that  state 
that  a  defendant  on  trial  for  murder, 
testifying  in  his  own  behalf  that  a  bruise 
noticed  on  his  face  the  day  after  thp  homi- 
cide had  been  caused  by  a  fall  from  a  gray 
mare  he  was  riding,  where  the  state  has 
proved  in  reply  that  he  had  said  it  wast 
caused  by  a  fall  from  a  mule,  has  a  right 
to  prove  by  other  witnesses  that  he  told 
them  shortly  after  his  arrest  that  he  re- 
ceived the  bruise  by  falling  from  a  gray 
mare.  Campbell  v.  State,  36  Tex.  Crim. 
Rep.  160,  32  S.  W.  774. 

And  in  North  Carolina,  since  there  has 
been  a  statute  allowing  litigants  to  be 
witnesses  for  themselves,  the  same  rule  of 
evidence  respecting  the  corroboration  of  a 
witness    after    an    attack   upon    his    credi- 


1908. 


ROGERS  ▼.  STATE. 


941 


4>i1itj  applies  to  a  party  testifying  in  his 
own  behalf.  BuUinger  v.  Marshall,  70  N. 
C.  620:  McLeod  v.  Bullard,  84  N.  C.  615; 
Hooks  V.  Houston,  109  N.  C.  623,  14  S.  E. 
49;  Sprague  v.  Bond,  113  N.  C.  661,  18  S. 
E.  701 ;  WaUace  v.  Grizzard,  114  N.  C.  488, 
19   S.   E.  700. 

There  are  several  concrete  cases  of  the 
application  of  this  doctrine  in  that  state. 
For  examples: 

In  a  civil  action  upon  a  promissory 
note,  where  the  defense  was  payment  by 
the  delivery  of  bales  of  cotton  to  the  payee, 
in  which  the  parties  were  witnesses  in 
their  own  behalf,  and  contradicted  each 
other  with  respect  of  the  application  to  be 
made  of  the  proceeds  of  the  cotton,  the 
-defendant  was  held  to  have  had  the  right 
to  prove  by  his  wife,  in  corroboration  of 
his  testimony,  that  he  told  her  at  the  time 
of  the  transaction  that  the  cotton  was  left 
with  the  payee  for  the  purpose  of  paying 
such  note.  Hooks  v.  Houston,  109  K.  C. 
623,  14  S.  E.  49. 

In  an  action  by  a  candidate  for  public 
office,  for  libel  contained  in  a  certain  cir- 
cular issued  by  the  defendant  to  voters 
of  the  district,  accusing  him,  among  other 
cliarges,  of  having  sought  a  nomination 
from  another  party  convention  than  his 
own,  it  was  held  competent  for  him  to 
prove  in  corroboration  of  his  denial  of 
that  charge,  that  he  told  a  voter  at  the 
time  such  convention  met,  who  had  asked 
liira  to  become  a  candidate,  that  he  would 
not  accept  a  nomination  from  that  party. 
Bvrd  V.  Hudson,  113  N.  C.  203,  18  S.  E. 
209. 

The  testimony  of  the  beneficiary  of  a 
policy  of  life  insurance  in  an  action  to 
recover  the  amount  due  upon  such  policy, 
that  the  premiums  thereon  were  paid,  may 
be  corroborated  by  other  witnesses  whom 
she  told  of  the  payments  about  the  time 
testified  to  by  her  that  they  were  made. 
Matthews  v.  Metropolitan  L.  Ins.  Co.  147 
N.  C.  339,  18  L.R.A.(N.S.)  1219,  61  S.  E. 
192. 

But  even  in  North  Carolina  it  is  recog- 
nized as  generally  true  that  the  declara- 
tions of  a  party  to  an  action  are  not  com- 
petent evidence  in  his  own  behalf,  although 
it  is  asserted  that  when  they  are  corrobo- 
rative it  is  permissible  to  admit  them, 
provided  the  court  explains  to  the  jury 
the  character  of  such  evidence,  and  the 
weight  to  be  given  to  it.  Merrell  v.  Dud- 
ley, 139   N.   C.  67,   61   S.  E.   777. 

Although  the  Maryland  court  of  appeals 
had  proclaimed  that  on  the  trial  of  an  is- 
sue as  to  whether  or  not  a  will  and  its 
attestation  clause  were  forgeries,  in  a 
case  where  both  the  alleged  attesting  wit- 
nesses were  dead,  the  person  named  in  the 
document  as  principal  legatee  and  executor 
ought  not  to  be  allowed  to  introduce  evi- 
dence that  he  had  on  the  day  preceding 
the  testator's  funeral  made  statements  af- 
firming the  existence  and  authenticity  of 
the  questioned  instrument.  [Stocksdale  v. 
Oullison,  35  Md.  322.]  The  state  of 
Maryland  found  it  necessary  to  legis- 
41  L.R.A.(N.S.) 


late  against  the  admissibility  of  testi- 
mony by  litigants  of  their*  prior  self- 
serving  declarations  {vide,  Laws  1874, 
chap.  385,  Laws  1888,  chap.  316).  The 
statute  upon  the  subject  in  its  more  recent 
form  (Md.  Code  1904,  §  3,  art.  36)  pro- 
vi4ed  that  "it  shall  not  be  competent  [in 
any  case]  for  any  party  to  the  cause  who 
has  been  examined  therein  as  a  witness, 
to  corroborate  his  testimony  when  im- 
peached, by  proof  of  his  own  declarations 
or  statements  made  to  third  persons  out  of 
the  presence  or  hearing  of  the  adverse 
party.** 

By  the  enactment  of  such  legislation,  the 
rule  previously  accepted  in  Maryland,  and 
applied  in  the  cases  of  McAleer  v.  Horsey, 
35  Md.  439,  and  Gill  v.  Staylor,  93  Md. 
toS,  49  Atl.  650,  that  when  two  persons 
contradict  each  other  under  oath  respect- 
ing some  transaction  that  occurred  be- 
tween themselves  alone,  and  of  which  they 
have  equal  knowledge  and  the  means  of 
knowledge,  and  equal  reason  accurately  to 
recollect,  evidence  may  be  admitted,  in 
corroboration  of  the  testimony  of  either, 
that  he  affirmed  the  same  thing  before,  to 
show  that  he  was  still  constant  to  him- 
self, was  abrogated  so  far  as  litigants  tes- 
tifying as  witnesses  in  their  own  behalves 
were  concerned,  and,  hence,  it  was  there- 
after prejudicial  error  to  receive  in  evi- 
dence previous  consistent  statements  of  a 
party  to  a  cause  in  corroboration  of  his 
testimony.  Maryland  Steel  Co.  v.  Engle- 
man,  101  Md.  661,  61  Atl.  314. 

In  the  case  last  cited,  a  servant  suing  his 
master  for  damages  for  personal  injuries 
received  in  the  service  had  testified  in  his 
own  behalf  that  such  injuries  were  due  to 
the  breaking  of  a  defective  belt,  and  that 
he  had  previously  called  the  foreman's  at- 
tention to  its  weakness  and  defects,  who 
iiad  full  charge  of  the  work,  and  who  had 
promised  him  to  make  the  belt  safe;  and 
that  he  continued  at  work  on  the  faith  of 
that  promise.  The  foreman  denied  mak- 
ing any  such  promise,  and  the  case  stood 
oath  against  oath.  In  this  situation,  evi- 
dence that  the  plaintiflf  told  his  sister-in- 
law  before  he  was  injured,  out  of  the  pres- 
ence and  hearing  of  tiie  foreman,  that  he 
had  reported  the  defective  condition  of 
the  belt,  and  the  foreman  had  promised 
to  repair  or  replace  it,  was  held  to  have 
been  erroneously  admitted  on  the  trial. 
Ibid. 

This  legislation,  however,  does  not  cover 
the  case  of  a  witness  who  testifies  that  the 
defendant  told  him  that  he  had  made  a  cer- 
tain statement  to  one  of  the  plaintilTs, 
where  the  defendant  had  not  then  been  a 
witness.  King  v.  Zell,  106  Md.  435,  66  Atl. 
279. 

In  other  jurisdictions  applications  of  the 
general  rule  that  prior  self-serving  declara- 
tions of  a  litigant  are  incompetent  evidence 
in  the  litigation,  even  though  limited  in 
effect  to  the  bare  corroboration  of  his  tes- 
timony as  a  witness,  are  very  numerous. 

Several  illustrative  cases  here  follow, 
and  in  most  of  them  the  offered  evidence  re- 
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ferred  to  atatementa  made  a  long  time  be- 
fore the  trial,  and  very  near  in  time  to 
the  events  to  which  they  related. 

A  priaoner  on  trial  for  perjury  alleged 
to  have  been  committed  as  an  attesting  wit- 
ness to,  and  upon  the  probate  of,  a  forged 
will,  should  not  be  permitted  to  prove 
that  soon  after  the  death  of  the  ail^d 
testator,  he  made  statements  to  different 
persons  asserting  the  existence  and  gen- 
uineness of  the  fabricated  document.  Peo- 
ple V.  Rodley,  131  Cal.  240,  63  Pac.  361. 
The  defendant,  said  the  court  in  this  case, 
had  already  testified  to  the  existence  of  the 
will  from  a  time  prior 'to  the  death  of  the 
testator,  and  we  cannot  see  how  his  testi- 
mony as  to  a  statement  made  by  him  after 
the  death  of  the  testator  showing  the  ex- 
istence of  the  will  can  add  anything  to  the 
force  of  his  evidence. 

The  maker  of  a  promissorr  note  deliv- 
ered to  his  wife  and  payable  to  her  son  by 
a  former  marriage,  sued  thereon  by  his 
stepson  after  the  wife's  death,  and  setting 
up  in  defense  its  cancelation  by  consent  of 
his  wife,  and  so  testifying  in  his  own  be- 
half on  the  trial,  the  instrument  itself 
presenting  on  its  face  evidcQces  more  or  less 
dubious  to  support  the  defense,  may  not 
corroborate  himself  by  proof  that  he  bad 
long  before  told  a  third  person  the  same 
story  of  the  cancelation.  Baxter  v.  Camp, 
71  Conn.  245,  42  L.R.A.  514,  71  Am.  St. 
Rep.  160,  41  Atl.  803. 

In  an  action  on  a  promissory  note  trans- 
ferred to  the  plaintiff  after  maturity,  where 
the  payee  has  testified  that  it  was  paid  to 
him  and  surrendered  to  the  debtor,  proof 
that  a  subsequent  holder  in  whose  posses- 
sion it  was  found  manifested  some  aston- 
ishment at  finding  it  among  his  papers  can- 
not tend  to  impeach  the  witness  in  his  dep- 
osition that  it  had  not  been  paid,  and 
therefore  it  is  not  permissible  to  corrob- 
orate the  possessor  of  the  note  by  proving 
his  statements  made  upon  the  occasion 
when  it  was  discovered  among  his  papers. 
Smith  ▼.  Morgan,  38  Me.  468. 

In  a  suit  to  determine  the  validity  of 
a  judgment  entered  upon  a  judgment  note, 
said  to  have  been  made  by  a  person  since 
dead,  and  given  for  services  rendered  by  the 
payee,  a  niece  of  the  maker,  defended  on 
the  ground  that  the  maker's  signature  was 
a  forgery,  it  is  not  competent  to  prove 
the  declarations  of  the  payee  to  a  third 
person  on  a  prior  occasion,  affirming  the 
existence  of  a  contract  for  paid  service  be- 
tween her  and  the  deceased,  which  formed 
the  alleged  consideration  of  the  note. 
Thomas  v.  Miller,  165  Pa.  216,  30  Atl.  928. 

In  an  action  for  goods  sold  and  delivered 
by  the  plaintiffs'  firm  to  a  partnership,  in 
which  the  main  issue  is  whether  one  of 
the  defendants  was  or  was  not'  a  partner. 
and  if  not,  whether  he  had  or  had  not  held 
himself  out  to  the  world  as  a  partner, 
where  defendant  denied  that  he  either  was 
a  partner,  or  had  posed  as  such,  his  ofTcr 
to  prove  by  the  local  representative  of 
Dun's  Mercantile  Agency  tnat  he  had  ex- 
pressly disclaimed  membership  in  the  de- 
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fondant's  firm,  and  had  asserted  that  he 
was  merely  a  creditor,  and  had  no  other 
interest  in  it,  is  rightly  excluded  as  a  self- 
serving  declaration,  in  the  absence  of  evi- 
denoe  that  the  plaintiffs  were  subscribera 
to  the  agency  or  had  any  knowledge  of  de- 
fendant's statements.  Sinsheimer  v.  Hart- 
man,  19  Pa.  Suj^r.  Ct  494. 

A  widow  seeking  to  avoid  an  antenuptial 
contract  releasing  her  rights  and  interesta 
in  her  deceased  husband's  estate,  who  tes- 
tified that  she  signed  the  document  with- 
out having  read  it  or  knowledge  of  its 
meaning  or  effect,  and  who  has  been  proved 
by  the  subscribing  witnesses  to  the  instru- 
ment to  have  admitted  to  them  when  the 
contract  was  executed  that  she  had  read 
and  understood  it,  may  not  be  corroborated 
by  proof  that  on  the  same  day  she  told 
two  other  persons  that  she  had  signed  a 
paper  for  her  husband  without  reading  it. 
Spurlock  V.  Brown,  91  Tenn.  241,  18  S. 
W.  868. 

In  an  action  to  have  a  deed  of  a  mine 
from  a  debtor  and  his  assignee  for  cred- 
itors, absolute  in  form,  adjudged  a  mort- 
gage, the  debtor,  testifying  in  his  own  be- 
half, may  not  support  and  corroborate 
himself  by  proof  that  after  making  ar- 
rangements for  the  conveyance,  he  visited 
attorneys  who  advised  him  to  get  a  writ- 
ing from  the  grantee  engaging  to  hold  the 
mine  as  security,  and  that  he  replied  that 
he  had  so  much  faith  in  his  creditor  that 
he  would  take  his  word  without  a  writing. 
Ewing  V.  Keith,  16  Utah,  312,  52  Pac.  4. 

In  a  suit  to  liquidate  a  partnership,  in 
which  the  substantial  controversy  was  as 
to  whether  or  not  the  partners  at  a  certain 
meeting  had  adopted  a  resolution  limiting 
their  total  purchases  for  the  current  season 
of  the  commodity  in  which  they  dealt  to  a 
stated  number  of  pounds,  to  be  carried 
equally  by  each  partner,  and  concerning 
which  the  testimony  of  the  partners  was 
about  evenly  divided  pro  and  con,  it  is  not 
competent  to  prove,  by  way  of  corroborat- 
ing their  testimony,  that  the  partners  who 
contended  that  the  resolution  had  been 
adopted,  and  who  would,  if  that  was  true, 
be  relieved  from  substantial  losses,  each 
separately,  during  the  month  in  which  they 
asserted  the  resolution  had  been  adopted, 
repeatedly  told  a  bank  cashier  while  ask- 
ing credit  and  extensions  on  debts  for  ad- 
vances to  purchase  such  commodity,  that 
the  partners  had  agreed  upon  the  limita- 
tion expressed  in  the  resolution.  Silva  v. 
Pickard,  10  Utah,  78,  37  Pac.  86. 

In  a  suit  for  an  accounting  by  one  claim- 
ing to  have  been  the  defendant's  partner  in 
the  profits  derived  from  a  sale  of  coal 
land,  in  which  the  partnership  was  denied 
by  the  defendant,  it  is  not  competent  for 
the  defendant  to  support  and  corroborate 
liis  testimony  denying  the  alleged  partner- 
ship by  proof,  through  the  lips  of  a  third 
party,  that  he  told  the  witness  confiden- 
tially the  real  arrangement  he  had  made 
with  the  plaintiff  at  a  time  long  anterior 
to  the  rise  of  any  dispute  between  them. 
Frazer  V.  Linton,  183  Pa.  186,  38  Atl.  689. 
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In  an  action  by  an  assignee  to  recover 
a  total  lose  upon  a  policy  of  fire  insurance 
upon  a  ginbouse  and  its  appurtenances, 
which  bore  an  indorsement  made  by  the 
agent  through  whom  it  was  issued  reducing 
the  amount  one  half,  wherein  the  original 
policy  holder  testified  that  before  the  loss 
occurred  he  was  ignorant  of  such  indorse- 
ment and  reduction,  and  only  discovered  it 
after  meeting  the  adjuster  in  attempting  to 
adjust  the  loss,  it  is  not  competent  to 
prove,  either  by  him  or  another,  what  he 
said  when  be  first  learned  about  the  in- 
dorsement on  the  policy.  Western  Assur. 
Co.  v.  Stoddard,  88  Ala.  606,  7  So.  370. 

The  permissible  inquiry,  said  the  court, 
was  what  had  he  previously  known  of  such 
indorsement, — not  what  had  be  previously 
said  about  a  want  of  such  knowledge.  The 
only  effect  such  testimony  could  have  was 
to  corroborate  his  evidence  on  the  trial  by 
proving  that  he  had  previously  stated  the 
same  thing. 

A  witness  in  his  own  behalf  in  an  action 
to  recover  the  value  of  labor  and  materials 
furnished  by  him  to  a  contractor  engaged 
in  constructing  certain  buildings,  and  con- 
fronted by  witnesses  for  the  defense  who 
testify  to  his  statements  out  of  court  to 
the  effect  that  the  agreement  under  which 
he  supplied  such  materials  and  performed 
such  labor  was  one  of  partnership  with  the 
contractor,  is  erroneously  permitted,  over 
defendant's  objection,  to  prove  by  other  wit- 
nesses that  in  his  adversary's  absence  be 
made  statements  to  them  that  he  was  not 
a  partner  in  the  work  in  controversy. 
Moelering  v.  Smith,  7  Ind.  App.  451,  34  N. 
E.  675. 

A  litigant  testifying  as  a  witness  in  his 
own  behalf,  to  a  conversation  and  transac- 
tion with  his  adversary,  denied  by  the 
latter,  cannot  fortify  his  testimony  by 
showing  that  about  the  time  of  the  occur- 
rence be  consulted  with  his  attorney  and 
was  advised  to  act  as  he  testified  he  did 
act  on  the  occasion  mentioned.  Lincoln 
Nat.  Bank  v.  Fischer-Hansen,  92  App. 
Div.  318,  86  N.  Y.  Supp.  1093. 

A  defendant  convicted  of  an  assault  and 
battery,  who  testified  in  his  own  behalf  to 
having  acted  in  self-defense,  has  no  legal 
ground  to  complain  that  he  was  not  per- 
mitted to  corroborate  himself  by  testimony 
that  the  victim  of  the  assault  had  on  a 
different  occasion  a  pistol  in  his  possession. 
Stanfield  v.  State,  3  Ala.  App.  64,  57  So.  402. 
In  Burns  v.  Stuart,  168  Mass.  19,  4U 
N.  E.  399,  a  defendant  sued  for  damages 
because  a  dog  described  as  a  bull  dog  or 
bull  terrier  had  bitten  the  plaintiff  testified 
that  the  only  dog  he  ever  owned  was  a  fox 
terrier  of  less  weight  than  the  biter,  and 
excepted  to  the  exclusion  of  the  dog  license 
to  corroborate  it.  Presumably,  said  the 
court  in  overruling  the  exception,  the  de- 
scription of  the  dog  in  the  license  was  given 
to  the  city  clerk  by  the  defendant.  There 
might  be  circumstances  where  the  fact 
that  he  had  made  such  a  declaration  before 
the  existence  of  the  present  controversy 
41  L.R.A.(N.S.) 


would  be  material,  but  so  far  as  appears  in 
the  exception,  his  testimony  under  oath 
would  have  gained  no  legal  corroboration 
from  his  having  said  the  same  thing  when 
not  sworn,  and  not  subjected  to  cross-ex- 
amination. 

As  in  the  case  of  ordinary  witnesses, 
it  is  fundamentally  essential  to  the  admis- 
sion of  such  evidence  that  the  credibility 
of  the  witness  it  is  expected  to  corroborate 
be  attacked.  The  evidence  is  an  answer 
to  an  impeachment  when  admissible  at  all. 
It  is  never  competent  as  original  proof  in 
a  case  in  chief. 

The  declarations  of  a  plaintiff  respecting 
her  ownership  of  household  goods,  made 
to  third  persons  prior  to  their  seizure  and 
sale  by  a  sheriff  upon  an  execution  against 
her  husband,  are  not  admissible  in  evidence 
as  a  part  of  her  case  in  chief,  in  the  trial 
of  her  action  against  the  sheriff  for  the 
conversion  of  the  property.  Quigley  v. 
Swank,   11   Pa.  Super.  Ct.   602. 

In  an  action  against  a  municipal  corpo- 
ration to  recover  for  personal  injuries 
sustained  in  consequence  of  a  fall  upon  a 
defective  sidewalk,  it  is  prejudicial  error 
to  permit  the  plaintiff,  as  a  part  of  her 
case  in  chief,  to  prove  by  anotlier  person 
that  she  told  her  she  had  fallen  twice  upon 
the  sidewalk.  Tenney  v.  Kapid  City,  17  S. 
D.  283,  96  N.  W.  96. 

A  litigant  testifying  in  his  own  behalf 
is  not  allowed  upon  his  direct  examination, 
and  before  any  attack  has  been  made  upou 
his  credibility,  to  prove  bis  own  declara- 
tions to  third  persons  in  the  absence  of  his 
adversary.    Moody  v.  Gardner,  42  Tex.  411. 

There  is  no  error  in  rejecting  the  testi- 
mony of  the  wife  of  one  of  the  parties  to 
a  civil  action,  of  self-serving  declarations 
previously  made  to  her  by  her  husband 
some  years  before  the  action  was  brought, 
where  the  husband,  a  witness  in  his  own 
behalf,  has  not  been  inipeaclied,  nut  proved 
to  have  made  any  statements  contradictory 
to  his  testimony,  nor  diarged  with  having 
fabricated  that  testimony,  but  has  been 
merely  contradicted  by  a  witness  for  his 
adversary.  Berlin  v.  Kern,  6  North.  Co. 
Rep.  209. 

I  think,  said  Scott,  J.,  in  Berlin  v.  Kern, 
supra,  there  is  some  misapprehension  about 
the  intended  limitations  of  the  exception 
to  the  general  rule  which  forbids  the  intro- 
duction of  this  kind  of  evidence.  All  the 
reported  cases  concern  an  ordinary  wit- 
ness, not  a  party,  and  the  admission  of  his 
previous  declarations  to  support  his  testi- 
mony followed  in  rebuttal  an  attempt  by 
opposing  proof  to  impeach  him,  not  by 
mere  denial  of  his  testimony,  which  makes 
the  usual  case  of  conflicting  evidence  only, 
but  by  proof  justifying,  if  accepted,  a  belief 
that  his  narrative  has  been  recently  fabri- 
cated, evidence  of  other  contradictory  state- 
ments, or  that  the  witness  had  corruptly 
sworn.  Such  declarations  are  then  received 
if  made  at  a  time  when  the  ultimate  effect 
upon  the  question  involved  at  the  trial 
could  not  have  been  foreseen,  not  to  prove 
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the  fact  now  asserted  to  be  true,  but  that 
the  evidence  of  it  offered  was  not  recently 
fabricated. 

And  in  general,  no  more  than  in  the  case 
of  an  ordinary  distinterested  witness,  the 
mere  contradiction  of  a  litigant's  testimony 
does  not  entitle  him  to  put  in  evidence  his 
previous  consistent  statements. 

In  an  action  to  recover  money  lent, 
wherein  the  loan  was  denied,  it  is  error 
to  receive  evidence  in  behalf  of  the  plaintiff 
from  a  witness  who  borrowed  money  from 
liim  during  the  same  week,  that  he  spoke 
of  giving  plaintiff  a  note,  and  he  replied 
that  he  had  just  lent  defendant  the  sum 
sued  for  and  did  not  take  a  note,  and  would 
not  take  one  from  the  witness ;  and  this  not- 
withstanding  the  defendant  had  contra- 
dicted the  plaintiff's  testimony  and  attacked 
his  credibility.    Stolp  v.  Blair,  68  111.  541. 

In  a  civil  action  by  a  married  woman 
claiming  title  by  virtue  of  a  chattel  mort- 
gage, to  recover  from  a  sheriff  live  stock 
seized  by  him  on  legal  process  against 
her  husband  in  favor  of  a  bank  as  creditor, 
where  the  defendant  alleged  that  the  mort- 
gage was  made  to  hinder,  delay,  and  de- 
fraud the  husband's  creditors,  it  is  error 
which  requires  a  reversal  of  a  judgment, 
for  the  plaintiff  to  admit  testimony  from 
the  husband  in  her  behalf,  that  his  wife 
had  told  him  on  one  occasion  on  returning 
from  the  bank  after  borrowing  money  for 
him.  that  the  cashier  told  her  her  husband's 
credit  was  good  for  $10,000  at  the  bank,  in 
order  to  confirm  her  testimony  to  that  ef- 
fect after  it  had  been  contradicted  by  the 
cashier.  Rhutasel  v.  Stephens,  68  Iowa, 
027,  27  N.  W.  786. 

In  an  action  for  personal  injuries  in 
which  a  witness  for  the  defense  has  testi- 
fied that  the  plaintiff  told  him  soon  after 
he  was  injured  tliat  he  did  not  know  how 
it  hap|)encd  or  how  he  came  to  be  hurt,  it 
is  error  to  allow  the  plaintiff  to  testify 
in  rebuttal  that  soon  after  the  accident  he 
stated  his  case  to*  his  counsel,  and  they 
took  down  his  statements  of  the  facts  sub- 
stantially agreeing  with  his  testimony. 
Kinney  v.  Folkerts,  78  Mich.  687,  44  N. 
W.  162. 

In  an  action  upon  a  bond  to  furnish  the 
obligee  for  life  with  food,  raiment,  and 
slielter  in  consideration  of  a  present  con- 
veyance of  real  and  personal  estate,  where- 
in both  the  plaintiff  and  defendant  testified 
as  witnesses  upon  their  respective  sides,  the 
former  to  harsh  treatment,  insufficient  sup- 
plies, and  lack  of  warmth,  and  the  defend- 
ant in  contradiction,  it  is  error  to  receive 
in  evidence,  upon  the  theory  of  repelling 
an  imputation  of  recently  fabricating  the 
story  of  the  breach  of  the  obligation,  the 
declarations  made  by  the  plaintiff  out  of 
court  upon  leaving  the  defendant's  house- 
hold, of  which  her  testimony  on  the  stand 
was  a  mere  repetition.  Clever  t.  Hilberry, 
116  Pa.  431,  9  Atl.  647. 

There  have  been  some  cases  in  which  an 
exception  to  the  rule  that  the  mere  contra- 
diction of  a  witness  by  one  testifying  on 
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the  other  side  will  not  rendei  admissible 
evidence  of  his  prior  consistent  statements 
in  his  support  has  been  recognized  and 
made  controlling.  That  exception  came 
into  play  when  two  witnesses  who  alone 
were  cognizant  of  a  transaction,  and  had 
equal  luiowledge  of  it,  had  contradicted 
one  another,  where  the  memories  of  both 
were  equal  in  power,  and  neither  had  means 
of  knowledge  unavailable  to  the  other. 

That  situation  existed  with  respect  of 
litigants  testifying  for  themselves  in  the 
Kansas  case  of  National  Cereal  Co.  v.  Alex- 
ander, 76  Kan.  637,  89  Pac.  923,  and  in 
the  Maryland  case  of  McAleer  v.  Uorsey, 
36  Md.  439. 

The  case  in  Kansas  was  a  civil  action  to 
rescind  a  contract  executed  in  duplicate, 
on  the  ground  that  a  fraudulent  substitu- 
tion of  writings  had 'Occurred  whereby  there 
was  omitted  from  the  documents  signed  a 
very  material  and  important  clause  con- 
tained in  the  draft  agreed  upon  finally  by 
both  parties.  There  was  a  direct  issue  of 
veracity  between  the  witness  who  had  acted 
throughout  for  the  corporation  and  his  op- 
ponent, as  to  whether  the  draft  contract 
when  finally  settled  did  or  did  not  contain 
the  disputed  clause.  The  court  held  that 
in  these  circumstances  it  was  entirely  prop- 
er to  allow  a  witness  for  the  plaintiff  in 
rebuttal  to  corroborate  his  testimony  by 
testifying  that  he  was  shown  the  draft  and 
consulted  concerning  the  contract  by  tlie 
plaintiff  before  it  was  finally  signed  and 
exchanged,  and  that  such  draft  did  con- 
tain the  clause  in  question.  National 
Cereal  Co.  v.  Alexander,  supra. 

The  Maryland  case  just  mentioned  was 
an  action  to  recover  damages  for  false  rep- 
resentations in  the  sale  of  mining  stock  by 
the  defendant  to  the  plaintiff,  in  which  the 
latter,  as  a  witness  in  his  own  behalf,  tes- 
tified to  the  statements  made  by  his  ad- 
versary to  induce  him  to  purciiase,  and  the 
defendant,  on  his  part,  contradicted  such 
testimony.  It  was  there  held  competent 
and  proper  to  receive  the  testimony  of  a 
third  person  that  immediately  after  the 
interview  between  the  plaintiff  and  the  de- 
fendant, and  while  the  negotiations  for  the 
sale  were  as  yet  uncompleted,  the  plaintiff 
told  him  substantially  the  same  story  of  de- 
fendant's representations  to  which  he  testi* 
fied.    McAleer  v.  Horsey,  supra. 

In  that  case  the  testimony  of  the  third 
person,  that  the  plaintiff  repeated  to  him 
immediately  after  the  interview  with  the 
defendant,  and  before  completing  the  pur- 
chase, that  the  latter  had  used  the  language 
testified  to  by  the  plaintiff,  was  admitted, 
notwithstanding  the  disclaimer  of  the  de- 
fendant's counsel  of  any  purpose  to  impeach 
the  plaintiff's  credihility,  or  refiect  upon  his 
integrity  in  testifying  to  his  understanding 
of  what  the  defendant  said.  Because,  said 
the  court,  if  the  question  related  only  to 
the  plaintiff's  unaerstanding  of  the  de- 
fendant's words,  the  corroboration  was 
harmless,  while  if  the  question  was  as  to 
what  the  words  were  in  fact,  the  contradie- 


1008. 


ROGERS  ▼.  STATE. 


945 


tion  of  the  plaintiff  was  an  actual  impeach- 
ment, which  could  not  be  avoided  by  any 
disclaimer.     Ibid. 

In  another  Maryland  case,  a  civil  action 
for  a  breach  of  a  contract  of  employment  to 
do  work,  service,  and  labor,  by  an  alleged 
wrongful  discharge,  where  the  dispute  was 
whether  or  not  there  was  reserved  in  the 
contract  a  right  to  the  employers  to  dis- 
charge the  servant  in  case  he  became  intox- 
icated and  neglected  his  work  at  any  time, 
and  if  so,  whether  or  not  the  servant  did 
in  fact  get  intoxicated  and  neglect  his 
work,  wherein  the  master  and  the  servant 
were  both  sworn  as  witnesses  and  contra- 
dicted by  each  other,  and  the  master's  tes- 
timony was  supported  by  like  testimony  of 
his  foreman,  it  was  held  to  have  been  pre- 
judicial error  in  the  trial  court  to  exclude 
offered  proof  that  before  the  servant  was 
discharged,  both  the  master  and  the  fore- 
man made  to  a  third  person  statements 
agreeing  with  their  testimony,  because,  un- 
der the  authorities  in  Maryland,  the  dec- 
larations of  the  foreman  were  admissible 
to  corroborate  him,  while  those  of  the  mas- 
ter were  incompetent  only  by  reason  of  a 
statute  (act  of  1874,  chap.  385).  Mallonee 
V.  Duff,  72  Md.  283,  19  Atl.  708. 

There  have  been  cases  in  which  the  ad- 
mission or  rejection  of  antecedent  consist- 
ent statements'  to  corroborate  a  litigant 
testifying  in  his  own  behalf  has  been  af- 
fected, as  in  the  cases  of  ordinary  wit- 
nesses, by  the  consideration  whether  the 
motives  and  interests  of  the  litigant  at 
the  time  he  made  the  offered  statements 
were  or  were  not  the  same  as  they  were  at 
the  time  of  the  trial. 

If  the  motives  and  influences  were  the 
same,  the  evidence  has  been  rejected  for 
this  reason,  and,  if  they  were  plainly  differ- 
ent, it  has  occasionally  been  admitted. 

Testimony  offered  in  behalf  of  a  defend- 
ant on  trial  for  perjury  as  an  attesting 
witness  to  prove  a  forged  will,  that  he 
made  statements  soon  after  the  testator 
died  to  various  persons  asserting  the  ex- 
istence and  genuineness  of  the  questioned 
document,  is  inadmissible  under  the  gen- 
eral rule  exkiluding  self-serving  declara- 
tions. People  V.  Rodley,  131  Cal.  240,  63 
Pac.   351. 

No  exception  to  this  rule,  said  the  court, 
has  been  called  to  our  attention  under 
which  such  testimony  might  be  admitted. 
For  all  that  appears  to  the  contrary,  the 
defendant  may  have  had  the  same  motive 
and  purpose  to  manufacture  evidence  the 
day  after  the  testator  died  that  he  and 
his  confederate  had  at  any  later  date  to 
manufacture  a  will.  There  is  nothing  to 
show  when  the  criminal  design  was  first  con- 
ceived. 

The  self-serving  declarations  of  a  liti- 
gant testifying  in  his  own  behalf  in  a  civil 
action,  offered  to  corroborate  his  testimony 
in  chief  as  consistent  with  such  testimony, 
in  rebuttal  of  evidence  that  he  had  made 
inconsistent  statements  to  various  per- 
sons, are  incompetent  and  inadmissible 
where,  at  the  time  they  were  made,  the 
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motives  and  interests  of  such  litigant  were 
the  same  as  they  were  at  the  time  of  the 
trial,  Williams  ▼.  Kirby  Lumber  Co.  — 
Tex.  Civ.  App.  — ,  136  S.  W.  1182. 

Evidence  of  statements  consistent  with 
the  testimony  of  a  litigant  who  is  a  wit- 
ness in  his  own  behalf,  made  by  him  on 
prior  occasions,  should  never  be  admitted 
when  it  appears  that  he  had  any  interest 
or  motive  m  making  such  statements;  or 
wliere  it  does  not  satisfactorily  appear  that 
they  were  made  at  a  time  before  their  ulti- 
mate effect  and  operation  arising  from  a 
change  of  circumstances  could  have  been 
foreseen,  or  that  the  witness  was  then  free 
from  any  influence,  pressure,  or  interest 
in  making  such  statements.  If,  when  the 
statements  were  made,  their  ultimate  effect 
could  be  and  probably  was  foreseen,  or  the 
witness  had  a  motive  and  interest  in  making 
them,  proof  of  them  must  be  rejected.  Silva 
V.  Pickard,  10  Utah,  78,  37  Pac.  86. 

This  was  approved  in  Ewing  v.  Keith,  16 
Utah,  312,  52  Pac.  4. 

The  seljf-serving  statements  of  a  plain- 
tiff made  to  a  third  person  concerning  the 
existence  and  terms  of  a  contract  between 
her  and  the  defendant,  who  was  her 
brother,  which  were  uttered  at  a  time 
long  before  any  controversy  could  have 
been  anticipated,  were  held  competent  and 
admissible,  in  Hayes  v.  Cheatham,  6  Lea,  1, 
to  sustain  and  corroborate  the  sister's  tes- 
timony in  her  own  behalf  in  a  subsequent 
trial,  in  which  she  and  her  brother  were 
in  direct  contradiction,  and  were  the  only 
persons  who  had  actual  knowledge  of  the 
truth  about  such  contract. 

In  trespass  to  try  title  to  land  between 
heirs  at  law  and  the  widow  of  a  former 
owner,  in  which  the  heirs  asserted  that  the 
deed  under  which  the  widow  claimed  had 
been  executed  by  their  ancestor  really  to 
save  the  property  from  his  creditors,  and 
without  intent  to  pass  title;  that  its  re- 
cited consideration  was  fictitious;  that  it 
had  never  been  delivered,  and  the  widow 
was  ignorant  of  its  existence  in  her  hus- 
band's lifetime;  and  that  until  his  death, 
the  grantor  kept  possession  of  the  property 
and  controlled  it  has  his  own,  the  trial 
court  permitted  the  widow  to  prove  by  a 
woman  witness  that  on  one  occasion  while 
her  husband  lived  she  spoke  of  the  prop- 
erty and  said  that  her  husband  had  so 
fixed  it  that  she  would  have  no  trouble,  as 
he  had  given  it  all  to  her.  The  court  on 
appeal  held  that  there  was  no  error  in  re- 
ceiving this  evidence,  because,  first,  it  went 
to  show  that  the  deed  was  known  by  and 
had  been  delivered  to  the  widow  by  her 
husband  while  he  lived,  and  that  she  had 
accepted  it;  second,  it  tended  to  support 
the  widow's  denial  of  statements  imputed 
to  her  by  witnesses  for  the  heirs,  to  the 
effect  that  after  the  death  of  her  husband 
she  had  disclaimed  previous  knowledge  of 
the  deed;  and  therefore  the  case  fell  with- 
in the  established  exception  to  the  general 
rule  making  inadmissible  statements  out 
of  court  to  support  testimony  in  court,  in- 
asmuch as  when  the  widow  made  the  state- 
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ment  to  the  witness  in  her  hushand's  life- 
time, slie  could  not  reasonably  have  antici- 
pated that  her  knowledge  and  acceptance  of 
her  husband's  deed  would  be  questioned, 
or  that  her  right  to  the  lands  conveyed 
would  be  challenged.  Davis  t.  Davis,  44 
Tex.  Civ.  App.  238,  98  S.  W.  198. 

There  is  one  exception  to  the  rule  against 
the  admission  of  evidence  of  self-serving 
declarations  of  a  party  in  his  own  favor, 
which  does  not  Aeem  to  have  been  ques- 
tioned in  the  cases  that  have  dealt  with 
the  subject  of  this  note. 

That  exception  arises  under  the  well- 
known,  rule  of  evidence  in  prosecutions  for 
larceny,  that  the  unexplained  possession  of 
stolen  property  immediately  after  it  has 
been  stolen  is  prima  facie  evidence  that  the 
possessor  was  the  thief. 

Of  course,  there  has  been  no  attempt  in 
gathering  the  material  for  this  note  to  get 
cases  of  this  kind,  nor  will  the  discriminat- 
ing reader  expect  to  find  them  here,  but  the 
point,  in  association  with  the  subject  in 
hand,  has  not  been  wholly  ignored.  It  will 
suffice  for  directing  the  reader's  attention 
to  the  subject  to  cite  a  case  or  two  in 
point. 

Because  of  the  rule  just  mentioned  it 
has  been  held  that  a  prisoner  undergoing 
trial  for  larceny  has  a  right  to  prove  state- 
ments made  by  him  when  found  in  the  pos- 
session of  the  alleged  stolen  property, 
which  go  to  explain  how  it  came  into  his 
custody.  Smith  ▼.  State,  103  Ala.  40,  16 
So.   12. 

A  defendant  on  trial  for  the  larceny  of 
a  cow  taken  from  the  possession  of  a  cus- 
todian for  its  owner,  and  delivered  by  de- 
fendant to  a  live  stock  commission  broker 
for  sale  and  account,  who  represented  to 
the  broker,  and  testified  in  his  own  defense, 
that  he  received  the  animal  from  the  wife 
of  its  custodian  to  sell  for  her  to  obtain 
necessaries,  and  who  has  been  contradicted 
by  the  woman's  testimony  denying  that  she 
gkve  him  the  beast  or  authorized  him  to 
sell  it,  or  that  she  ever  talked  with  hlra 
upon  the  subject,  has  a  right  to  show  in 
rebuttal  not  only  tliat  such  woman  con- 
versed with  otiiers  and  told  them  she  had 
authorized  him  to  sell  the  cow,  but,  further, 
in  his  own  corroboration,  that  he  himself 
told  such  persons  the  same  thing  that  he 
told  the  broker.  Kimball  v.  State,  37  Tex. 
Crim.  Rep.  230,  66  Am.  St.  Rep.  799,  30 
S.  W.  297. 

The  offered  testimony  was  deemed  by  the 
court  admissible  partly  to  contradict  the 
woman,  partly  to  corroborate  the  prisoner, 
and  partly  becauBe  the  statements  were 
made  while  he  was  in  possession  of  the 
property  he  was  alleged  to  have  stolen. 

The  prisoner  in  "Reg.  v.  Abraham,  2  Car. 
&  K.  650,  3  Cox,  C.  C.  430,  was  found 
guilty  of  burglary  and  larceny  chiefly  be- 
cause four  empty  glass  jars  which  were 
some  of  several  that  contained  sweetmeats 
stolen  from  the  prosecutor's  shop  were 
afterwards  discovered  in  his  house  in  no 
wise  hidden.  The  prisoner  accountod  for 
their  possession  by  saying  that  he  found 
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them  in  a  field  when  on  his  way  from  his 
house  to  a  well  to  get  some  water,  and  Bar- 
on Alderson,  in  charging  the  jury,  said 
that  if  it  had  been  shown  that  before  an; 
suspicion  was  directed  toward  the  prisoner, 
he  bad  given  this  account  of  the  posses- 
sion of  the  property  to  his  neighbors,  and 
had  the  property  in  plain  sight  before 
search  was  made,  he  had  not  the  slightest 
doubt  but  that  it  would  have  been  very 
competent  evidence  in  defense. 

It  is  not  competent  for  a  litigant  under 
the  guise  of  a  cross-examination  of  a  wit- 
ness for  his  adversary,  to  give  in  evidence 
his  own  declarations  at  an  interview  when 
his  opponent  was  not  present,  and  respect- 
ing which  he  has  offered  no  proof.  Dona- 
hue V.  Connor,  93  Pa.  356. 

If,  in  a  civil  action,  one  litigant,  expecting 
his  adversary  to  call  a  certain  witness  to 
testify,  takes  in  advance  of  the  trial  the 
deposition  of  another  person  respecting 
statements  made  by  the  expected  witness 
out  of  court,  in  order  to  use  it  if  necessary 
for  the  purpose  of  impeachment,  and  with 
no  other  object,  but  on  the  trial  finds  it 
neither  necessary  nor  desirable  to  use  such 
deposition,  the  opposite  litigant  may  not 
read  such  deposition  in  evidence  to  fortify 
or  corroborate  the  testimony  of  his  witness, 
notwithstanding  the  general  rule  of  prac- 
tice that  where  a  litigant  takes,  but  de- 
clines to  use,  a  deposition,  his  adversary 
may  use  it,  because  that  rule  is  in  conflict 
with  the  equally  well-settled  rule  that  a 
litigant  may  not  introduce  evidence  to  bol- 
ster the  credit  of  an  unimpeached  witness. 
Sullivan  v.  Norris,  8  Bush,  619. 

In  the  trial  of  an  action  by  shippers  of 
live  stock  against  carriers  for  injuring  the 
animals  during  transportation,  it  is  error 
to  admit  in  evidence  corroborative  self- 
serving  declarations  of  one  of  the  shippen 
as  to  the  damaged  condition  of  the  stock 
and  his  opinion  of  its  cause,  coming  from 
the  lips  of  witnesses  whose  testimony  the 
carriers  had  taken  on  deposition,  but  had 
not  offered  in  evidence.  Galveston,  H.  &  S 
A.  R.  Co.  V.  Young,  —  Tex.  Civ.  App.  — , 
148  S.   W.   1113. 

XXIII.  Consistent    statements    as    an- 
swers  to  admissions  Oifoinst  interest. 

It  is  a  well -settled  rule  that  the  declara- 
tions of  a  litigant  may  not  be  introduced 
in  evidence  to  rebut  admissions  niade  by 
him  at  a  different  time.  Davis  v.  Kirksev, 
2  Rich.  L.  176. 

The  prior  declarations  of  a  defendant 
in  a  civil  action  to  recover  land  allei^ed 
to  have  been  fraudulently  obtained,  testify- 
ing as  a  witness  for  the  plaintiff,  and  ad- 
mitting a  participation  in  the  fraud,  are 
admissible  as  statements  of  a  party  against 
interest.     Davis  v.  Council,  92  N.  C.  725. 

If  the  statement  of  a  litigant  asrainst 
his  interest  is  proved  simply  as  an  admis- 
sion, and  without  a  purpose  to  impeach 
him,  he  may  not  be  corroborated  by  proof 
that  at  other  times  he  made  contrarv  state- 
ments in  harmony  with  present  testimony. 
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Hall  ▼.  Hall,  S4  Ind.  814;  Whitesell  ▼. 
Ueinej,  68  Ind.  108. 

In  an  action  upon  a  promissory  note  of 
two  persons,  in  wnieh  the  only  controversy 
is  between  the  defendants  as  to  which  is 
liable  as  principal  and  for  how  much,  proof 
of  an  admission  made  by  one  of  them  that 
the  other  had  paid  off  iiis  share  does  not 
entitle  that  one  to  prove  his  own  state- 
ments to  the  contrary  out  of  court,  con- 
sistent with  his  testimony  in  court.  Hall 
V.  Hall,  supra. 

In  the  prosecution  of  a  writ  of  right  to 
a  tract  of  land  claimed  by  the  opposing 
litigants  under  different  and  conflicting 
patents  and  surveys,  in  which  a  surveyor 
who  had  made  one  of  the  original  surveys 
had  made  a  deposition  in  behalf  of  one  of 
the  parties,  and  been  impeached  by  the 
other  by  evidence  of  his  conversations  and 
declarations  as  to  the  place  where  he  made 
the  survey,  when  it  was  for  his  interest 
to  have  named  another  place  than  the  one 
to  which  he  deposed  in  the  trial,  it  is  in- 
competent to  admit  in  reply  other  state- 
ments and  declarations  of  the  deponent  up- 
on the  same  subject  made  at  a  later  time, 
which  were  consonant  with  his  deposition 
in  the  cause.  Ellioott  t.  Pearl,  10  Pet. 
412,  9  L.  ed.  476. 

1  he  case  of  the  Logansport  A  P.  O.  Tump. 
Co.  v.  Heil,  118  Ind.  136,  20  N.  B.  703, 
was  an  action  aorainst  a  turnpike  com- 
pany to  recover  damages  for  injuries  re- 
ceived in  consequence  of  an  alleged  hole  in 
the  highway,  while  the  plaintiff  was  driv- 
ing. The  plaintiff  had  testified  in  his  own 
behalf  that  one  of  the  wheels  of  the  wagon 
in  which  he  was  riding  ran  into  a  deep 
hole  in  the  turnpike,  and  that  the  wagon 
was  upset  and  he  was  thrown  out  and  in- 
jured. A  witness  for  the  turnpike  com- 
Eany  testified  that  the  plaintiff  had  told 
im  that  he  had  upset  his  wagon  by  mak- 
ing too  short  a  turn,  and  other  witnesses 
testified  that  the  plaintiff  had  told  them 
that  he  upset  the  wagon  by  running  one  of 
the  wheels  against  a  large  stone.  In  reply 
the  plaintiff  introduced,  over  objection, 
evidence  of  statements  made  by  himself 
the  day  after  the  accident  occurred  which 
corresponded  with  his  testimony  upon  the 
witness  stand.  In  dealing  with  the  ques- 
tion which  arose  in  consequence  the  court 
said:  The  trial  court  erred  in  admitting 
in  evidence  these  declarations  of  the  ap- 
pellee. In  giving  an  account  of  the  acci- 
dent the  appellee  was  testifying  as  to 
facts,  and  was  assuming  to  state  facts.  In 
disproving  by  his  own  admission  his  stste- 
ments  on  the  witness  stand,  the  appellants 
did  not  merely  impeach  his  credibility,  but 
gave  evidence  which  tended  to  disprove  the 
fact  he  assumed  to  state.  Testimony  given 
by  the  witnesses  who  testified  as  to  his 
admission  was  not  offered  or  received  ns 
impeaching  evidence,  but  as  evidence  of 
the  admissions  of  the  plaintiff.  Where  n 
party  makes  admissions,  they  are  accepted 
as  original  evidence  upon  the  ground  that 
the  admissions  of  the  party  against  his 
Interest  are  made  because  they  truthfully 
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embody  the  facts,  and  they  are  therefore 
substantive  proof  of  the  facts  admitted. 
They  relate  to  the  facts  themselves  as 
facts,  and  not  merely  to  the  question  of 
the  trustworthiness  of  the  party  as  a  wit- 
ness. If  the  appellee  had  not  testified  at 
all,  his  admissions  would  have  been  com- 
petent as  original  evidence.  The  admissions 
tended  to  prove  that  the  fact  was  that  the 
accident  did  not  occur  in  the  manner  de- 
scribed by  him  in  his  testimony,  but  in  an 
entirely  different  manner.  These  admis- 
sions against  his  Interest  were  evidence 
that  the  facts  stated  as  the  cause  of  ac- 
tion did  not  exist,  and  therefore  evidence 
of  these  admissions  did  much  more  than 
affect  the  question'of  credibility.  The  cases 
which  declare  that  where  the  witness  is 
impeached  by  evidence  of  contradictory 
statements  made  out  of  court,  he  may  be 
sustained  by  evidence  of  statements  made 
about  the  same  time  corresponding  with 
those  made  on  the  trial,  are  not  in  point. 
The  case  before  us  does  not  fall  within 
the  rule  asserted  in  such  cases.  The  rule 
which  here  applies  is  the  general  one  that 
a  party  cannot  give  his  own  declarations  in 
evidence. 

This  case  was  followed  in  Moelering  v. 
Smith,  7  Ind.  App.  461,  34  N.  E.  675,  in 
which  the  court  said:  '*We  have  carefully 
examined  the  case  cited  and  do  not  see 
wlierein  it  differs  in  principle  from  the  case 
in  hand." 

In  Judd  V.  Brentwood,  46  N.  H.  430,  the 
plaintiff  sued  a  town  for  personal  injuries 
sustained  while  driving  upon  a  highway 
and  caused,  as  he  alleged,  by  striking  some 
logs  that  obstructed  the  road.  The  defend- 
ant proved  by  several  witnesses  that,  at 
different  times  some  time  after  the  event, 
both  the  plaintiff  and  his  wife,  who  was 
with  him  at  the  time,  gave  accounts  of  the 
occurrence  without  mentioning  the  alleged 
obstructions  at  all,  in  which  they  ascribed 
the  accident  to  another  cause.  As  the  suit 
was  not  begun  until  some  nine  months 
'had  elapsed,  the  town  contended  that  the 
tale  of  the  obstruction  was  an  afterthought. 
To  meet  this  the  plaintiff  offered  to  show 
that  at  and  about  the  time  of  the  accident, 
he  had  said  to  others  that,  in  spite  of  the 
unruly  acts  of  his  horse,  lie  and  his  wife 
would  have  come  through  safely  had  they 
not  struck  something  solid  near  the  end 
of  the  logs.  Although  this  would  seem  to 
have  brought  the  case  within  one  of  the 
generally  recognized  exceptions,  which  ad- 
mits proof  to  show  that  the  tale  of  the 
witness  upon  the  stand  is  not  a  recent 
fabrication,  the  court  held  that  the  evi- 
dence was  incompetent,  and  the  decision 
was  affirmed  by  the  supreme  court  in  an 
opinion  by  Bartlett,  J.,  in  which  he  said: 
If  the  plaintiff  had  testified,  and  the  evi- 
dence introduced  by  the  defendant  was  to 
impeach  his  credit  as  a  witness,  as  we  in- 
fer from  the  argument,  the  evidence  offered 
hy  the  plaintiff  was  inadmissible  in  answer 
to  it.  Without  inquiring  what  authority 
is  now  due  to  the  case  of  French  v.  Mer- 
rill, 6  N.  H.  468,  it  is  quite  sufficient  thai 
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the  present  case  falls  within  the  rule  laid 
down  in  Keed  v.  Spaulding,  42  N.  H.  114, 
for  here  appears  no  evidence  of  any  change 
in  his  re  J  at  ions  to  the  party  or  cause 
since  the  former  statements  were  made. 
Tf,  however,  the  evidence  of  the  former 
statements  of  the  plaintiff  were  intro- 
duced by  the  defendant  as  the  admission 
of  a  party,  the  evidence  offered  by  the 
plaintiff  in  reply  was  equally  inadmissible, 
for  he  could  not  rebut  the  effect  of  those 
statements  by  proving  other  statements 
made  at  other  times  in  his  own  favor, 
which  fall  within  the  ordinary  rule  as  to 
the  declarations  of  a  party  when  offered 
by  himself. 

A.  prisoner  on  trial  for  murder  by  shoot- 
ing with  a  pistol,  asserting  in  defense  that 
of  two  shots  fired  by  him  at  deceased  the 
first  was  the  fatal  one,  and  the  other  went 
wild,  is  not  entitled  to  corroborate  him- 
self by  proof  that  the  day  after  the  shoot- 
ing he  told  certain  persons  while  they  were 
examining  the  weapon  that  he  killed  the 
deceased  with  his  first  shot,  merely  because 
the  state  produced  testimony  that  on  the 
day  of  the  homicide  and  immediately  after 
it,  he  told  others  that  he  killed  the  de- 
ceased with  the  second  shot;  because  the 
testimony  introduced  by  the  state  was  ad- 
missible as  original,  and  not  as  impeach- 
ing, evidence,  and  the  offered  testimony  by 
the  prisoner  related  to  other  conversations. 
White  V.  State,  42  Tex.  Crim.  Rep.  667,  62 
S.  W.  575. 

If,  on  a  trial  for  larceny  of  mules,  the 
state,  as  original  incriminating  testimony 
against  the  defendant,  proves  that  he  made 
certain  statements  as  to  how  he  came  into 
possession  of  the  stolen  animals,  and  the 
defendant,  taking  the  witness  stand  in  his 
own  behalf,  admits  that  he  made  the  state- 
ments proved  by  the  state,  and  that  they 
were  false,  and  then  in  turn  gives  what 
he  avers  to  be  the  true  account  of  how  he 
obtained  the  brutes,  he  may  not  corroborate 
his  testimony  in  that  tespect  by  proving 
that  he  had  made  a  similar  statement  to 
two  persons,  one  the  day  before  he  was  ar- 
rested, and  the  other  afterwards,  and  such 
testimony  is  not  rendered  admissible  by 
the  fact  that  the  state  in  reply  proves  the 
later  account  also  to  be  untrue.  Welch 
y.  State,  50  Tez.  Crim.  Rep.  28,  95  S.  W. 
1035. 

XXIV.  Necessity  of  identity  in  euhstanoe 
of  consistent  statements  and  testi- 
mony. 

In  order  that  statements  made  out  of 
court  consistent  with  the  testimony  of  an 
impeached  witness  may  be  received  in  cor- 
roboration, and  thus  furnish  a  rational  pre- 
sumption of  his  veracity,  it  is  essential 
that  there  should  appear  to  be  a  real  or 
substantial  similarity  in  facts  and  circum- 
stances between  the  sworn  and  the  unsworn 
statements.  Maitland  t.  Citizens'  Nat. 
Bank,  40  Md.  540,  17  Am.  Rep.  620. 

If,  in  any  case,  the  testimony  of  a  wit- 
ness can  be  corroborated  by  proof  of  his 
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previous  statements,  the  statements  must 
be  the  same,  so  far  as  tney  go.  Unless  they 
are  precisely  identical,  the  one  story  does 
not  corroborate  the  other.  Lacking  iden- 
tity, the  prior  statements  are  certainly  in- 
admissible. Meister  v.  People,  31  Mich. 
99,  1  Am.  Crim.  Rep.  91. 

The  corroboration  of  an  accomplice,  while 
it  need  not  extend  to  the  whole  testimony, 
must  nevertheless  relate  to  some  part  of  it 
which  is  material  and  relevant  to  the  issue, 
since  to  prove  that  the  accomplice  has  told 
the  truth  about  irrelevant  and  immaterial 
matters  well  known  to  other  persons  would 
in  no  wise  tend  to  confirm  his  statements 
respecting  the  guilt  of  the  person  on  trial. 
Com.  V.  Bosworth,  22  Pick.  397. 

When  a  witness  is  called  on  one  side  to 
contradict  and  impeach  the  credibility  of  a 
witness  on  the  other  side  in  a  civil  action, 
but  respecting  a  collateral  transaction,  it 
is  incompetent  to  prove  that  such  transac- 
tion actually  occurred  as  the  contradicting 
witness  testified,  to  corroborate  him  and 
strengthen  the  impeachment.  Edgerton  v. 
Wolf,  6  Gray,  463. 

Thus,  in  a  civil  action  of  tort  for  the 
conversion  of  a  horse,  a  witness  on  one 
side  who  testified  to  a  certain  fact  relating 
to  an  exchange  of  horses  as  being  the  real 
transaction  between  him  and  a  witness  on 
the  other  side,  in  contradiction  of  the 
latter's  testimony,  may  not  be  corroborated 
by  proof  that  such  an  exchange  was  ac- 
tually made.     Ibid. 

If  a  defendant  on  trial  for  homicide 
seeks  to  impeach  a  witness  for  the  state 
by  proof  of  an  isolated  statement  by  him 
concerning  what  occurred  at  the  very  begin- 
ning of  the  affray,  it  is  not  competent  for 
the  state  to  sustain  its  witness  by  proving 
what  he  also  stated  in  respect  of  other  and 
unrelated  facts  concerning  the  crime.  Red 
V.  State,  39  Tex.  Crim.  Rep.  414,  46  S.  W. 
408. 

When,  upon  a  trial  for  arson  in  burning 
a  building  and  stock  of  merchandise  on  a 
stated   date,    two   witnesses   brought    from 
prison  to  testify  for  the  state  to  conversa- 
tions had  with  the  prisoner  about  a  month 
before  the  fire  in  which  he  desired  them  to 
bum  the  property  between  Saturday  night 
and  Monday  morning  earlier  in  the  same 
month,    and    discussed    the    most    eflScient 
method  of  committing  the  proposed  crime, 
and  it  appears  that  such  witnesses  some 
weeks  before  the  actual  fire  were  arrested 
for    burglary    and    confined    in    jail    until 
after  the  fire,  when  they  were  tried,  con- 
victed,   and    sent   to    prison,    whence   they 
were    brought    to    testify    against   the   de- 
fendant, it  is  improper  and  erroneous  to 
admit,    for   the    purpose   of   corroborating 
these  witnesses,  the  testimony  of  tlie  jailor 
that  while  they  were  in  jail  they  told  him 
that  persons  owning  a  clothing  store  on  the 
street    where    the    burned    building   stood, 
whose   names   they   did   not   disclose,   had 
spoken  to  them  about  burning  it,  and  the 
night  of  the  fire  was   to  be   Saturday  or 
Sunday  evening,  when  they  would  be  in  the 
next  town,  for  one,  if  for  no  other,  reason, 
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becauBe  the  statement  to  the  jailor  and  the 
statement  on  the  witness  stand  differed  in 
the  material  matter  of  the  date  when  the 
fire  was  to  be  set  and  in  some  other  par- 
ticulars, and  there  cannot  in  any  event  be 
a  corroboration  without  substantial  iden- 
tity in  the  supporting  statement  with  the 
testimony  it  is  intended  to  support.  Meis- 
ter  V.  People,  supra. 

XXV.  statements    relating    to    age. 

The  cases  involving  pedigree,  foreign  to 
the  subject  in  hand,  are  usually  regarded 
as  exceptional,  and  the  rule  making  hear- 
say evidence  incompetent  does  not  apply, 
because  the  difficulty  of  finding  evidence  is 
frequently  so  great  as  to  defeat  justice  un- 
less hearsay  evidence  is  admitted.  Even 
in  those  cases  it  is  often  rejected.  An  an- 
cient instance  is  the  case  of  Craig  v.  An- 
glesea,  17  How.  St.  Tr.  1139. 

The  pedigree  cases  do  not  fall  within  the 
field  of  this  review,  but  closely  allied  to 
them  is  a  line  of  eases  in  which  the  age 
of  a  party  or  a  witness  was  an  important 
fact  in  dispute. 

If  a  witness  has  made  two  different  de- 
positions respecting  the  year  of  a  litigant's 
birth,  where  his  age  is  a  material  fact,  slie 
cannot  be  allowed  corroboration  in  one  and 
contradiction  in  the  other  by  evidence  of 
statements  made  by  her  out  of  court  be- 
tween the  times  of  taking  the  two  deposi- 
tions. Breeden  v.  Martens,  21  S.  D.  367, 
112  N.  W.  960. 

A  parent  may  not  fortify  her  testimony 
respecting  the  age  of  her  child  in  a  crim- 
inal trial,  where  that  age  is  a  material 
fact,  by  proof  of  an  entry  in  the  family 
Bible,  written  by  the  witness  herself  soon 
after  the  child's  birth.  People  v.  Mayne, 
118  Cal.  616,  62  Am.  St.  Rep.  266,  60  Pac. 
654. 

A  question  was  made  in  Wihen  v.  Law, 
3  Starkie,  63,  23  Revised  Rep.  767,  of  the 
competency  of  a  record  of  the  defendant's 
christening  in  1807  to  prove  his  birth  in 
1790,  in  order  to  show  his  infancy  at  a 
certain  time,  and  decided  in  the  negative. 
To  the  contention  on  a  motion  for  a  new 
trial  that  such  record  was  at  least  confir- 
mation of  the  testimony  of  defendant's 
mother  respecting  his  age,  the  court  re- 
plied that  it  was  nothing  more  than  her 
statement  to  the  clergyman  at  the  baptism, 
which  the  hearer  had  no  legal  power  to 
ask  for  or  record,  and  so  inadmissible;  but 
that  if  it  had  appeared  that  the  entry  in 
the  parish  register  had  been  made  by  the 
mother's  direction,  it  might  perhaps  have 
been  read  in  evidence  to  confirm  her,  but 
even  then  it  would  have  amounted  to  noth- 
ing more  than  her  mere  declaration  as  to 
her  son's  age  made  when  she  had  no  motive 
to  misrepresent  his  age. 

It  is  error  upon  the  trial  of  a  prisoner 
for  an  assault  with  intent  to  ravish,  who 
had  testified  in  his  own  behalf  that  he  was 
under  fourteen  years  of  age,  and  had  been 
impeached  by  proof  that  he  had  once  stated 
that  he  would  be  sixteen  in  a  short  time, 
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{o  exclude  his  testimony  before  the  grand 
jury  naming  a  date  when  he"  would  be 
fourteen  years  old.  Hudson  v.  State,  49 
Tex.  Crim.  Rep.  24,  90  S.  W.  177. 

A  witness  for  the  state  upon  a  trial  for 
rape  upon  a  girl  under  but  very  near  the 
age  of  Consent,  who  has  testified  in  respect 
of  her  age  and  been  impeached  by  two  wit- 
nesses for  defendant  swearing  to  his  state- 
ment to  them  materially  differing  from  his 
testimony,  may  be  sustained  in  rebuttal 
by  another  witness's  testimony  that  at  an 
earlier  time  he  made  the  same  statement 
to  him  as  to  the  victim's  age  to  which  he 
testified  on  the  trial.  Hamilton  v.  State, 
36  Tex.  Crim.  Rep.  372,  37  S.  W.  431. 

XXVI.  Extra-judicial  identifications  of 
persons  accused  of  crime. 

An  "extra-judicial  identification,"  as  it  is 
called,  of  a  person  accuse'd  of  crime,  is 
never  competent  as  original  evidence  in  the 
subsequent  trial;  neither  is  it  competent  to 
corroborate  an  identifying  witness  in  a 
criminal  trial  by  proof  of  a  former  iden- 
tification, where  no  attempt  has  been  made 
to  impeach  such  witness  in  any  way.  War- 
ren v.  State,  —  Ark.  — ,  146  S.  W.  477. 

The  following  cases  are  to  the  same  ef- 
fect: Rose  V.  State,  7  Ohio  C.  D.  226,  13 
Ohio  C.  C.  342;  Reddick  v.  State,  36  Tex. 
Crim.  Rep.  463,  60  Am.  St.  Rep.  66,  34  S. 
W.  274,  overruling  Bruce  v.  State,  31  Tex. 
Crim.  Rep.  690,  21  S.  W.  681;  Clark  v. 
State,  39  Tex.  Crim.  Rep.  162,  46  S.  W. 
696;  Moore  v.  State,  40  Tex.  Crim.  Rep. 
439,  60  S.  W.  942;  Murphy  v.  State,  41 
Tex.  Crim.  Rep.  120,  61  S.  W.  940;  Bowen 
V.  State,  47  Tex.  Crim.  Rep.  137,  80  S.  W. 
620;  I'urman  v.  State,  60  Tex.  Crim.  Rep. 
7,  96  S.  W.  633. 

Upon  the  trial  of  an  indictment  for  lar- 
ceny from  the  person,  in  which  the  pros- 
ecuting witness  has  identified  the  prison- 
er as  the  thief,  it  is  prejudicial  to  permit 
the  officer  who  apprehended  the  defendant 
to  testify  that  the  witness  described  him, 
and  the  description  tallied  with  the  pris- 
oner's appearance.  Chilton  v.  State,  105 
Ala.  98,  16  So.  797. 

Upon  the  trial  of  a  prisoner  accused  of 
burglary  and  an  attempt  to  commit  rape 
in  the  nighttime,  the  state  should  not  be 
allowed  to  call  and  examine  two  police  offi- 
cers and  prove  by  them  that  on  the  day 
following  the  prisoner's  arrest  at  the  police 
headquarters,  the  prosecutrix  was  brought 
into  a  room  where  the  prisoner  and  others 
were  present  for  the  occasion,  and  imme- 
diately, without  hesitation,  identified  the 
defendant  as  the  criminal.  Warren  v.  State, 
—  Ark.  — ,  146  S;  W.  477. 

In  Com.  T.  James,  99  Mass.  438,  the  pris- 
oners, two  in  number,  were  on  trial  for 
murder,  and  a  witness  for  the  government, 
a  woman  who  had  had  illicit  relations 
with  the  victim,  testified  that  on  the  even- 
ing of  the  murder  she  went  to  the  de- 
ceased's room,  according  to  her  custom,  and 
being  unable  to  get  in  she  waited  on  the 
stairs   from   a  little   before   7   until   after 
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0  o'clock,  when  two  persons  whom  she  iden.- 
tified  as  the  prisoners  ^merged  from  the 
room,  with  their  coat  collars  turned  up  to 
conceal  in  part  their  faces,  and  that  she 
immediately  went  into  the  room  and  found 
the  victim  lying  dead  with  his  head  cut 
open,  and  the  room  on  fire,  tliereupon,  at 
once,  she  rushed  out  and  gave  the  alarm  to 
two  persons  in  a  room  across  the  hall.  The 
court  refused  to  allow  the  attorney  general 
to  prove  tliat  when  she  gave  the  alarm, 
she  named  the  persons  wliom  slie  saw  como 
out  of  the  deceased's  room,  even  after  he 
had  declared  tliat  he  would  not  ask  for 
the  names  of  such  persons,  but  only  for 
the  fact  that  she  did  name  some  persons. 
•  A  witness  for  the  prosecution,  upon  the 
trial  of  an  indictment  for  homicide,  who 
has  testified  to  having  seen  the  defendant, 
about  the  time  the  murder  was  alleged  to 
have  been  compiitted,  jump  from  the  win- 
dow of  a  church,  the  supposed  place  of  the 
crime,  and  to  having  accompanied  an  officer 
the  next  day  and  pointed  out  to  him  the 
window,  may  not  properly  be  corroborated 
by  the  testimony  of  such  officer  that  he 
made  to  him  the  same  statement  that  be 
testified  to;  but  the  government  may  prove 
by  such  officer  the  identity  and  location  of 
the  window  which  the  witness  pointed  out 
to  him  the  day  after  the  homicide.  Com. 
V.  Piper,  120  Mass.   187. 

When,  upon  a  trial  for  homicide  in 
which  the  defense  is  an  alibi,  a  witness  for 
the  government  has  testified  to  having  seen 
an  accomplice  with  another  person  at  a 
certain  time  and  place  on  the  date  of  the 
crime,  where  neither  could  have  possibly 
been  if  the  evidence  of  the  alibi  was  true, 
it  is  prejudicial  error  to  receive  testimony 
from  the  father  of  the  witness  that  on  the 
next  morning  his  son  told  him  he  had  seen 
such  accomplice  and  another  person  the 
ni^lit  before.  Brown  v.  People,  17  Mich. 
429,  07  Am.  Dec.  195. 

After  the  victim  of  an  assault  has  tes- 
tified in  chief  upon  the  trial  of  his  assail- 
ant, to  the  identity  of  the  prisoner,  and 
hss  denied  on  cross-examination  that  he 
-had  elsewhere  stated  that  he  had  not  recog- 
nized the  person  who  assaulted  him,  it  is 
prejudicial  error  calling  for  a  reversal  of 
the  conviction  of  the  defendant,  to  permit 
the  state  in  rebuttal  to  prove  by  another 
witness  that  the  prosecutor  stated  to  him 
soon  after  the  assault  was  committed  that 
he  had  recognized  the  defendant  at  the 
time  as  his  assailant.  Burks  v.  State,  78 
Ark.  271,  93  iS.  W.  983,  8  Ann.  Cas.  476. 

Often  in  trials  for  crime  some  witness 
for  the  prosecution  who  has  sworn  posi- 
tively to  the  identity  of  the  prisoner  as  the 
criminal  has  been  proved  to  have  said  on 
a  previous  occasion  that  he  did  not  know, 
had  not  recognized,  and  could  not  identify 
the  perpetrator  of  the  crime. 

In  such  circumstances  the  government  in 
rebuttal  has  essayed  to  prove  that  on  some 
other  occasion  more  or  less  contiguous  in 
time  to  the  commission  of  the  offense,  the 
witness  did  in  fact  identify  the  defendant 
at  the  bar  as  the  criminal. 
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The  cases  are  in  irreconcilable  conflict  aa 
to  the  admissibility  of  such  corroborative 
evidence. 

In  the  following  cases  it  was  admitted: 
State  v.  Moon,  20  Idaho,  202  117  Pac  757; 
Hobbs  y.  SUte,  133  Ind.  404,  18  L.R.A.  774, 
32  N.  E.  1019;  Reynolds  v.  SUte,  147  Ind. 
3,  46  N.  £.  31;  State  v.  Waggoner,  39  La. 
Ann.  919,  3  So.  119;  State  v.  George,  30 
.V.  C.  (8  Ired.  L.)  324,  49  Am.  Dec  392; 
State  V.  Caddy,  15  S.  D.  167,  91  Am.  St. 
Rep.  666,  87  N.  W.  927;  Bell  v.  SUte,  — 
lex.  Crim.  Rep.  — ,  20  S.  W.  362;  English 
v.  State,  34  Tex.  Crim.  Rep.  190,  30  S.  W. 
233 ;  Kirk  v.  State,  35  Tex.  Crim.  Rep.  224, 
32  S.  W.  1045;  Kelly  y.  State,  44  Tex. 
Crim.  Rep.  390,  71  S.  W.  756;  Kipper  v. 
State,  45  Tex.  Crim.  Rep.  377,  77  S.  W. 
611;  Franklin  y.  State,  —  Tex.  Crim.  Rep. 
— ,  88  S.  W.  357;  Mitchell  y.  State,  —  Tex. 
Crim.  Rep.  — ,  144  S.  W.  1006;  SUte  v. 
Dennin,  32  Vt.  168. 

In  the  following  cases  it  was  excluded: 
Burks  y.  State,  78  Ark.  271,  03  S.  W.  983, 
8  Ann.  Cas.  476;  People  v.  Turner,  1  Cal. 
App.  420,  82  Pac.  397;  Edwards  v.  Com. 
146  Ky.  560,  140  S.  W.  1046;  Com.  v. 
James,  99  Mass.  438;  Brown  y.  People, 
17  Mich.  429,  97  Am.  Dec.  195. 

It  was  held  in  Vermont  that  on  a  trial 
for  arson  two  witnesses  for  the  sUte  who 
had  testified  that  they  saw  the  prisoner, 
whom  they  both  knew  and  recognized,  enter 
the  barn  he  was  accused  of  setting  afire 
just  before  the  fire  broke  out,  and  whose 
testimony  the  defendant  essayed  to  weaken 
by  proof  that  at  the  preliminary  examina- 
tion soon  after  the  fire  they  were  less  sure 
of  their  identification,  might  properly  be 
shown  to  have  disclosed  immediately  after 
the  fire  occurred  what  they  had  seen  the 
defendant  do,  and  to  have  caused  his  ar- 
rest for  the  crime  before  they  had  had  time 
to  deliberate  upon  the  subject,  or  to  cal- 
culate the  effect  of  their  conduct.  SUte 
V.  Dennin,  32  Vt.  158. 

The  court  in  that  case  thought  the  fact 
that  at  the  very  moment  of  the  transaction 
these  witnesses  professed  te  recognize  the 
prisoner  as  the  criminal,  and  that  they 
acted  immediately  upon  a  belief  in  his 
guilt,  tended  to  strengthen  their  credibility, 
and  to  rebut  any  suggestion  that  some  mo- 
tive or  influence  had  impelled  them  to 
strengthen  their  testimony,  between  the  ex- 
amination and  the  trial. 

In  State  v.  Moon,  20  Idaho,  202,  117 
Pac.  767,  a  trial  for  an  assault  with  a 
deadly  weapon  committed  about  daybreak, 
the  state  was  allowed  to  corroborate  the 
prosecuting  witness  in  his  identification  of 
the  prisoner  as  his  assailant  by  the  testi- 
mony of  two  police  officers  that,  before 
noon  of  the  same  day  at  the  hospital  to 
which  he  had  been  taken  for  treatment  of 
his  wounds,  the  prosecuting  witness  told 
them  the  story  of  the  crime  and  named  the 
defendant  as  "the  criminal.  The  court  held 
that  this  evidence  was  properly  admitted 
in  order  te  meet  and  repel  any  imputation 
that  the  identification  by  the  prosecutor 
was  an  afterthought  and  his  testimony  a 
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fabrication,  which  might  have  followed  from 
testimony  introduced  by  the  prisoner  to  the 
effect  that  after  his  arrest  later  the  victim 
made  statements  indicating  that  he  had  not 
recognized  and  did  not  know  who  were  his 
assailants.  The  court  referred  to  the  fact 
that  there  was  a  pronounced  conflict  in  the 
decisions  as  to  whether  or  not  a  witness's 
prior  consistent  statements  might  be  re- 
ceived in  corroboration  after  an  impeach- 
ment, and,  considering  the  cases  for  and 
against  nearly  equally  balanced,  said  it  did 
not  deem  it  necessary  in  the  case  at  bar 
to  take  sides  upon  the  question,  because  it 
deemed  the  case  to  come  under  the  gener- 
ally recognized  exception  which  admits 
such  evidence  to  negative  an  inference  of 
a  recent  fabrication  of  testimony  by  an  at- 
tacked witness. 

The  prisoner  on  trial  for  assault  and  rob- 
bery in  the  case  of  Reynolds  v.  State,  147 
Ind.  3,  46  N.  E.  31,  having  introduced  evi- 
dence that  the  prosecuting  witness  imme- 
diately after  the  commission  of  the  crime 
had  made  statements  to  the  effect  that  he 
had  not  recognized  the  defendant  as  one  of 
the  robbers,  objected  to  the  state's 
proving  by  the  witness's  wife  statements 
to  her  in  harmony  with  his  testimony 
that  he  had  recognized  the  defendant 
as  one  of  those  who  assaulted  and  robbed 
him,  but  put  his  objection  upon  the  sole 
ground  that  such  statements  were  con- 
fidential communications  between  husband 
and  wife,  not  allowed  to  be  proved  in  any 
case.  In  reply  to  this  the  court  said  there 
is  nothing  in  the  record  showing  that  other 
persons  were  not  present  when  the  pros- 
ecuting witness  made  the  statement  testified 
to  by  his  wife.  On  the  contrary  it  appears 
that  he  was  brought  home  by  two  persons 
after  he  was  robbed,  and  that  he  made  the 
statement  testified  to  as  soon  as  he  was 
brought  home.  It  would  seem  from  this 
that  the  persons  who  brought  him  home 
heard  the  statement.  In  such  circumstances 
the  statement  could  not  be  regarded  as  con- 
fidential. The  rule  is  that  conversations 
between  husband  and  wife  in  the  presence 
of  third  persons  may  be  testified  to  by  the 
husband  or  the  wife  if  they  are  material. 

In  a  trial  for  robbery  from  the  person, 
when  the  victim  of  the  crime  has  testified 
to  its  commission  and  identified  the  defend- 
ant as  the  robber,  and.  on  cross-examina- 
tion, has  in  part  admitted  that  after  he 
was  robbed  he  told  sundry  named  persons 
that  he  could  not  identify  the  criminal, 
giving  his  reasons  for  so  speaking,  and 
thereupon  such  persons  have  testified  to  the 
prosecutor's  contradictory  statements  re- 
specting the  identity  of  the  defendant  as 
the  robber,  it  is  competent  for  the  state 
in  rebuttal  to  prove  that  the  victim  had 
proclaimed  the  defendant  to  be  the  robber 
on  the  day  the  crime  was  committed,  and 
before  he  made  the  statements  proved. 
State  v.  Caddv,  15  S.  D.  167,  01  Am.  St. 
Rep.  666,  87  N.  W.  927. 

It  was  held  in  State  v.  Petty,  21  Kan. 
54,  where,  on  the  trial  of  an  indictment  for 
homicide,  the  widow  of  the  deceased  testi- 
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fied  for  the  state  and  identified  the  prisoner 
as  her  husband's  slayer,  and  a  witness  for 
the  defense  swore  the  widow  told  him  fol- 
lowing the  tragedy,  after  the  corpse  had 
been  laid  out  for  burial,  that  she  nad  not 
recognized  the  murderer,  and  that  he  then 
expressed  a  belief  that  the  prisoner  had 
done  the  deed,  permissible  for  the  state  in 
rebuttal  to  prove  by  a  third  witness  that 
within  an  hour  after  her  husband  was 
killed  the  widow  told  him  that  the  defend- 
ant was  the  guilty  man;  but  that  it  was 
prejudicial  error  to  allow  two  other  wit- 
nesses for  the  state  to  testify  to  similar 
statements  of  the  widow  made  after  she 
had  conversed  with  the  defendant's  witness 
and  heard  him  express  his  opinion,  be- 
cause, while  her  earlier  statement  showed 
that  the  latter's  remarks  could  not  have 
influenced  her  identification,  the  later  state- 
ments afforded  no  corroboration  in  this  re- 
spect. 

That  decision  was  afterwards  modified 
by  a  ruling  that  the  order  or  sequence  in 
time  of  contradictory  and  consistent  state- 
ments was  immaterial  upon  the  question  of 
admissibility  of  the  ]atter  in  evidence,  pro- 
vided they  were  made  at  a  time  sufficiently 
near  to  the  transaction  to  which  they  re- 
lated to  appear  to  have  been  spontaneous. 
State  T.  Hendricks,  32  Kan.  559,  4  Pac. 
1060. 

It  was  held  in  a  Kentucky  case,  upon  the 
trial  of  an  indictment  for  aiding  an  attempt 
of  a  prisoner  charged  with  felony  to  es- 
cape from  custody  by  furnishing  him  with 
tools  and  implements  to  break  jail,  that 
a  witness  for  the  state  who  testified  at 
first  weakly,  and  the  next  day  positively, 
to  the  identity  of  the  defendant  as  the 
person  who  conveyed  the  tools  into  the  jail, 
where  the  moral  character  of  the  witness 
was  impeached,  and  he  was  also  shown  to 
have  more  than  once  previously  declared 
that  he  did  not  know  who  carried  the  tools 
into  the  jail,  and  that  he  did  not  have  any 
knowledge  connecting  the  defendant  with 
that  act,  and,  further,  that  he  had  written 
a  letter  to  the  like  effect,  might  not  be 
corroborated  by  the  commonwealth  by  an 
affidavit  he  had  made  before  the  magistrate 
who  issued  the  warrant  for  the  defendant's 
arrest,  in  which  the  witness  had  deposed 
as  he  testified  on  the  trial.  Edwards  v. 
Com.  145  Ky.  560,  140  S.  W.  1046. 

It  appeared  in  that  case  that  the  witness 
had  been  promised  and  had  received  a  par- 
don for  testifying  for  the  government,  but 
the  report  does  not  show  whether  the  prom- 
ise of  pardon  was  made  before  or  after  the 
affidavit  offered  as  corroboration,  and  the 
court  did  not  refer  to  the  matter  of  priority 
between  the  two. 

Upon  a  trial  for  murder  where  the  only 
direct  testimony  to  the  homicide  had  been 
given  by  a  son  of  the  victim,  a  boy  of  about 
ten  years  old,  to  the  effect  that  he  witnessed 
the  tragedy  in  broad  daylight  and  recog- 
nized the  defendant  as  one  of  the  murderers, 
and  the  defense  had  been  permitted  to  ask, 
on  cross-examination  of  the  boy's  uncle, 
whether  or  not  he  had  not  stated  to  a  per- 
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•on  named  that  the  boy  told  him  he  did 
not  know  who  shot  his  father,  it  was  held 
proper  for  the  state  in  rebuttal  to  call  the 
mother  of  the  boy  and  widow  of  the  victim, 
to  testify  for  the  purpose  of  sustaining  the 
credibility  of  the  boy,  that  the  boy  had 
told  her  a  few  minutes  after  the  fatal  af- 
fray that  he  knew  who  had  killed  his  fa- 
ther. State  V.  Waggoner,  39  La.  Ann.  919, 
3  So.  119. 

A  young  son  of  a  murdered  man,  who 
has  testified  for  the  state  upon  a  trial  for 
homicide  to  the  identity  of  the  defendant, 
with  wliom  he  had  long  been  acquainted, 
as  one  of  tliree  men  who,  after  midnight  on 
the  date  of  the  murder,  dragged  the  victim 
from  his  home,  may  be  permitted  further  to 
testify  that  at  daybreak  he  told  his  sister 
that  one  of  the  men  resembled  the  prisoner, 
where  the  testimony  for  the  accused  goes 
to  show  that  the  boy  was  several  times 
asked  on  his  examination  before  the  jury 
of  inquest  into  the  victim's  death,  whether 
he  knew  the  men  who  carried  his  father  out 
of  the  house,  and  replied  in  the  negative 
and  persisted  in  such  answers  until  the  ac- 
cused had  been  arrested  the  next  day,  when 
for  the  first  time  he  testified  as  he  did  on 
the  trial.  State  v.  George,  30  N.  C.  (8 
Ired.  L.)  324,  49  Am.  Dec.  392. 

Upon  a  trikl  for  larceny,  a  policeman  who 
has  testified  for  the  state  that  he  discov- 
ered the  prisoner,  whom  he  had  often  seen 
before,  but  whose  name  he  did  not  know, 
upon  the  premises  whence  the  stolen  prop- 
erty was  taken  on  the  night  the  theft  was 
committed,  and  gave  chase,  but  failed  to 
overtake  the  thief,  when  the  testimony  of 
the  prisoner  and  two  other  witnesses  for 
the  defense  has  created  a  doubt  whether  the 
ofilcer  was  not  mistaken  in  his  identifica- 
tion, may  be  supported  by  proof  that  on  the 
morning  following  the  crime,  he  told  the 
owner  of  the  stolen  property  the  same  story 
to  which  he  testified.  State  v.  Whitfield, 
92  N.  C.  831. 

In  a  trial  for  murder  where  the  sheriff 
who  afterwards  arrested  the  defendant  had 
testified  for  the  state  that  of  the  two  per- 
sons concerned  in  the  crime,  the  defendant, 
the  smaller  man,  was  the  one  who  shot 
the  deceased,  and  that  after  the  shooting 
he  ran  off  towards  the  southeast  by  a  cer- 
tain dwelling,  while  his  companion,  the 
larger  man,  went  southwest  in  the  direction 
of  a  certain  barn,  and  wherein  five  witnesses 
for  the  defense  each  testified  that  shortly 
after  the  homicide  they  heard  the  sheriff 
say  that  it  was  the  larger  man  who  killed 
deceased  and  had  gone  southeast,  the  state 
in  rebuttal  is  entitled  to  sustain  and  cor- 
roborate the  sheriff's  testimony  by  proof 
from  the  lips  of  two  other  witnesses  that 
a  few  minutes  after  the  homicide  thev 
heard  him  say  that  the  smaller  man  went 
southeast  from  the  scene  of  the  crime. 
English  V.  State,  34  Tex.  Crim.  Rep.  190, 
30  S.  W.  233. 

In  a  trial  for  murder  in  which  the  wife 
of  deceased  testified  to  the  circumstances 
of  the  killing  and  the  identity  of  the  pris- 
oner as  the  slayer,  and  the  defendant  intro- 
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duced  witnesses  to  show  contradictory 
statements  by  her  in  describing  the  mur- 
derer, it  is  competent  for  the  state  to  sup- 
port her  testimony  by  that  of  the  sheriff 
who  pursued  the  slayer,  whom  she  described 
some  ten  days  after  the  crime.  Mitchell  v. 
State,  —  Tex.  Crim.  Rep.  — -,  144  S.  W. 
1006. 

A  witness  for  the  defense  on  the  trial 
of  an  indictment  for  assault  with  intent  to 
kill,  who  has  testified  in  chief  that  the 
victim  of  the  assault  told  him  the  follow- 
ing morning  that  he  did  not  know  whether 
the  prisoner  or  another  person  was  his  as- 
sailant, may  properly  be  asked  on  cross-ex- 
amination whether  or  not  on  the  previous 
evening  the  prosecuting  witness  had  not 
told  him  it  was  the  defendant  who  com- 
mitted the  assault.  People  v.  West,  73 
Cal.   345,  14  Pac.  848. 

XXVII,  Corrohorating  the  dead. 

The  question  of  admitting  as  corrobora- 
tive evidence  the  statements  of  persons 
since  deceased  has  arisen  most  frequently 
in  criminal  trials  for  homicide  and  in  civil 
litigations  respecting  estates  of  testators 
or  intestates. 

There  is  the  same  lack  of  harmony  ob- 
servable in  the  decisions  of  the  courts  in 
these  as  in  other  cases  involving  the  admis- 
sibility of  this  class  of  evidence. 

In  homicide  cases  the  evidence  has  been 
held  admissible  in  North  Carolina  and 
Texas,  and  thought  to  be  competent  in  Ten- 
nessee, and  decided  to  be  inadmissible  in 
Missouri,  as  witness  the  following  cases 
from  these  states: 

If,  upon  a  trial  for  murder  in  which 
the  dying  declaration  of  the  victim  of  the 
crime,  that  the  accused  committed  it,  has 
been  received  in  evidence  against  the  pris- 
oner, he  in  turn  attacks  the  character  of 
the  deceased  and  impeaches  his  credibility, 
it  is  proper  and  competent  to  confirm  such 
dying  declaration  by  proof  that  the  de- 
ceased accused  the  prisoner  of  stabbing  him 
immediately  after  the  crime  was  commit- 
ted, although  he  was  not  then  in  fear  of 
death.  State  v.  Thomason,  46  N.  C.  (1 
Jones,  L.)   274. 

The  dying  declarations  of  the  victim  of 
a  homicide,  admitted  in  evidence  upon  the 
trial  of  his  slayer,  and  contradicted  in  ma- 
terial respects  by  witnesses  called  for  the 
defense,  may  be  supported  and  corroborated 
by  proof  of  other  statements  of  the  deceased 
consistent  with  such  dying  declarations 
made  immediately  after  the  fatal  affray  had 
occurred.    State  v.  Blackburn,  80  N.  C.  474. 

The  dying  declarations  of  the  victim  of 
a  homicide,  if  attacked  on  the  score  of 
credibility,  may  be  corroborated  by  his  affi> 
davit  to  the  same  purport  made  immediate- 
ly after  the  assault  upon  him,  although  he 
was  then  under  no  apprehension  of  death. 
State  V.  Craine,  120  N.  C.  601,  27  S.  E.  72. 

The  testimony  of  the  victim  of  a  homi- 
cide, identifying  a  prisoner  as  one  of  his 
assailants,  upon  a  preliminary  examination, 
and  after  his  death  introduced  by  the  state 
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against  the  prisoner  on  trial  for  murder, 
may  competently  be  supported  and  corrob- 
orated by  proof  of  statements  of  such  vic- 
tim to  the-  same  effect  out  of  court,  after 
the  prisoner  has  adduced  testimony  that 
the  deceased  had  said  on  one  occasion  that 
he  was  not  positive  that  the  defendant  was 
one  of  his  assailants.  Easterwood  v.  State, 
34  Tex.  Crim.  Bep.  400,  31  S.  W.  294. 

It  would  be  permissible  for  the  state  upon 
a  trial  for  murder,  in  the  view  taken  by 
the  court  in  Bostick  ▼.  State,  3  Humph. 
344,  to  fortify  the  deposition  of  the  vic- 
tim of  the  homicide  taken  by  the  commit- 
ting magistrate  before  his  death,  by  evi- 
dence in  chief  of  his  declarations  to  others 
to  the  same  effect,  showing  that  he  had  been 
uniform  and  consistent  in  his  statements. 

In  State  v.  Hendricks,  172  Mo.  654,  73 
S.  W.  394,  the  court  having  received  in  evi- 
dence on  a  trial  for  homicide  the  dying  dec- 
larations of  the  victim  of  an  assault 
alleged  to  have  been  committed  by  the  pris- 
oner several  months  before  the  death  oc- 
curred, identifying  the  defendant  as  the  as- 
sailant, and  also  his  previous  contradictory 
statements  respecting  his  inability  to  iden- 
tify his  assailant,  permitted  the  state  to 
prove  other  conversations  corroborative  of 
the  dying  declarations  admitted.  We  have 
reached  the  conclusion,  said  the  court  on 
appeal  from  a  judgment  of  conviction,  that 
this  testimony  as  to  these  corroborative 
conversations  was  inadmissible.  While  it 
is  true  the  authorities  are  somewhat  in  con- 
flict upon  the  question  involved,  we  are  of 
the  opinion  that  the  weight  of  authority  is 
against  the  admission  of  such  testimony. 
Dying  declarations,  in  the  outset,  are  ren- 
dered admissible  by  reason  of  necessity. 
They  are  only  admissible  when  made  under 
the  full  belief  that  death  is  impending,  and 
every  hope  of  recovery  is  vanished.  To  ex- 
tend the  rule  to  the  admission  of  all  the 
declarations  of  the  victim,  on  the  ground 
of  corroboration  of  his  dying  declarations, 
is  a  long  step  towards  abolishing  the  rule 
as  to  the  foundation  in  the  first  instance 
before  they  are  admissible.  If  they  are 
admissible  to  corroborate  the  dying  dec- 
larations, they  are  entitled  to  the  same 
weight  and  force  as  the  statements  them- 
selves. 

Very  early  in  the  judicial  history  of 
Maryland,  it  was  decided  that  after  a  de- 
fendant in  ejectment  had  read  in  evidence, 
in  support  of  his  title,  the  deposition  of  a 
physician  who  had  died  before  the  trial, 
affirming  the  birth  in  his  presence  and  by 
his  professional  aid,  of  a  living  child,  at 
a  particular  time,  bom  of  a  mother  who 
was  the  deponent's  patient,  and  the  plain- 
tiff had  produced  witnesses  to  testify  that 
the  doctor  was  not  present  at  the  birth,  and 
that  such  child  was  really  born  dead,  it 
WAS  proper  and  competent  for  the  defend- 
ant in  rebuttal  to  corroborate  the  physi- 
cian's testimony  in  his  deposition  by  proof 
of  his  consistent  declarations  two  or  three 
days  after  the  birth  in  question.  Cooke 
T.  Curtis,  6  Harr.  ft  J.  93. 

In  New  York,  in  a  proceeding  to  probate 
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a  will  contested  as  a  forgery  and  the* fab- 
rication of  one  of  the  subscribing  witnesses, 
who  had  died  before  the  trial,  in  which 
proof  of  the  declarations  of  such  subscrib- 
ing witness  was  introduced  by  the  con- 
testant, and  tended  to  show  that  the  in- 
strument was  concocted  by  such  witness 
after  the  death  of  the  alleged  testator,  and 
that  the  various  signatures  to  it  were  not 
genuine,  it  is  competent  to  prove  declara- 
tions of  such  subscribing  witness  made  dur- 
ing the  lifetime  of  the  alleged  testator,  to 
support  the  authenticity  of  the  challenged 
document.  Re  Hesdra,  119  N.  Y.  615,  23 
N.  E.  555. 

In  that  case  the  court  of  appeals  said 
that  the  case  of  a  deceased  witness  who  had 
been  charged  with  having  fabricated  a  last 
will  and  testament  is  one  of  the  exceptions 
to  the  general  rule  that  when  a  witness  has 
been  proved  to  have  made  contradictory 
statements,  his  evidence  may  not  be  sup- 
ported by  proof  that  at  other  times  he 
made  statemente  in  harmony  with  his  tes- 
timony.    Ibid. 

In  Sudgen  v.  St.  Leonards,  L.  R.  1  Prob. 
Div.  154,  45  L.  J.  Prob.  N.  S.  49,  34  L.  T.  N. 
S.  369,  24  Week.  Rep.  479,  in  which  a  judg- 
ment establishing  a  lost  will  was  aflBrmed, 
where  declarations  of  the  testator  had  been 
received  in  evidence.  Sir  George  Jessel, 
Master  of  the  Rolls,  in  his  concurring  opin- 
ion, took  occasion  te  say:  It  might  well 
have  been  that  our  law,  like  the  law  of 
some  other  countries,  should  have  admitted 
as  evidence  the  declarations  of  persons  who 
are  dead  in  all  cases  where  they  were  made 
in  circumstances  in  which  evidence  ought 
properly  te  have  been  admitted,  that  is, 
where  the  person  who  made  them  had  no 
interest  te  the  contrary  and  where  they 
were  made  before  the  commencement  of  the 
litigation.  That  is  not,  however,  our  law. 
As  a  rule  the  declarations,  whether  in  writ- 
ing or  oral,  made  by  deceased  persons,  are 
not  admissible  in  evidence  at  all.  But  so 
inconvenient  was  the  law  upon  this  subject, 
so  frequently  has  it  shut  out  the  only  ob- 
tainable evidence,  so  frequently  would  it 
have  caused  a  most  crying  and  intolerable 
injustice,  that  a  large  number  of  exceptions 
have  been  made  to  the  general  rule.  .  .  . 
The  principle  which  underlies  all  these  ex- 
ceptions is  the  same.  In  the  first  place,  the 
case  must  be  one  in  which  it  is  difficult  to 
obtain  other  evidence,  for,  no  doubt,  the 
ground  for  admitting  the  exceptions  was 
that  very  difficulty.  In  the  next  place,  the 
declarant  must  be  disinterested,  that  is,  dis- 
interested in  the  sense  that  the  declaration 
is  not  made  in  favor  of  his  interest.  And 
thirdly,  the  declaration  must  be  made  be- 
fore dispute  or  litigation,  so  that  it  is 
made  without  bias  on  account  of  the  ex- 
istence of  a  dispute  or  litigation  which  the 
declarant  might  be  disposed  to  favor.  Last- 
ly, and  this  appears  to  me  to  be  one  of  the 
strongest  reasons  for  admitting  it,  the  de- 
clarant must  have  peculiar  means  of 
knowledge  not  possessed  in  ordinary  cases. 

In  a  suit  against  an  executor  or  admin- 
istrator to  recover  a  claim  alleged  to  be  due 
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the  plaiDtiiT,  the  declarations  out  of  court 
of  the  testator  or  intestate  in  his  own 
favor,  and  against  the  claimant's  right,  in 
the  absence  of  the  claimant,  are  never  ad- 
missible in  evidence.  Bristor  v.  Bristor,  82 
Ind.  276. 

A  new  trial  of  an  action  to  compel  spe- 
cific performance  of  an  oral  contract  made 
by  one  since  deceased,  to  give  the  plaintiff 
a  share  of  his  estate,  will  not  be  granted 
for  the  purpose  of  introducing  in  evidence 
<ieclarations  of  the  deceased  made  in  his 
lifetime  in  his  own  behalf  and  interest,  as 
affirmative  proof  going  to  show  the  defense 
that  such  contract  was  never  made;  because 
•declarations  of  that  sort  are  admissible  only 
to  sustain  testimony  alleged  to  have  been 
distorted  or  falsified  from  some  motive  or 
influence  which  did  not  exist  when  the  dec- 
larations were  made.  Healy  v.  Healy,  32 
Misc.  342,  66  N.  Y.  Supp.  741. 


XVIII.  Corroborating     accomplices    in 
trials  for  crime. 

An  accomplice,  it  has  been  declared  in 
one  case,  stands,  so  far  as  credibility  is 
concerned,  like  any  other  witness,  save  and 
except  that  his  testimony  must  be  corrob- 
orated. Rice  V.  State,  50  Tex.  Crim.  Rep. 
648,  100  S.  W.  771. 

Yet  he  stands  impeached  by  the  very  fact 
that  he  is  an  accomplice.  State  v.  Twitty, 
9  N.  C.   (2  Hawks)   449. 

For,  while  it  is  competent  for  a  jury 
upon  a  criminal  trial  to  convict  upon  the 
unsupported  testimony  of  an  accomplice, 
yet,  so  corrupt  is  the  source  of  the  evidence, 
and  so  open  is  it  to  suspicion,  that  it  is 
generally  esteemed  unsafe  to  rely  upon  it, 
and  courts  deem  it  their  duty  to  advise 
an  acquittal  where  the  testimony  of  an  ac- 
complice lacks  corroboration.  Com.  v.  Bos- 
worth,  22  Pick.  397. 

Although,  under  a  statute  requiring  an 
accomplice  to  be  corroborated  in  his  testi- 
mony before  one  accused  of  crime  shall  be 
convicted,  such  a  witness  cannot  by  any 
means  corroborate  himself,  nevertheless  this 
does  not  preclude  the  prosecution  from  in- 
troducing, through  the  accomplice,  any  and 
all  evidence  that  he  can  furnish  to  strength- 
en and  confirm  his  credibility.  State  v. 
Kent  (State  v.  Pan  coast)  6  N.  D.  516,  35 
L.R.A.  618,  67  N.  W.  1052. 

Many  times  over  in  criminal  trials  in 
which  an  accomplice  testifies  as  a  witness 
either  for  or  against  the  prisoner,  the  pros- 
ecution or  the  defense,  as  the  case  may  be, 
has  essayed  to  make  the  necessary  corrobor- 
ation by-  proof  of  his  previous  statements 
consistent  with  his  testimony. 

It  appears  to  be  the  general  rule  that 
such  corrobative  evidence  is  not  admissible 
in  any  case  until  the  accomplice  has  been 
specifically  impeached. 

Even  an  accomplice  in  a  crime  testify- 
ing for  the  state  upon  the  trial  of  his  co- 
criminal  may  not  be  supported  by  proof  of 
his  own  declarations  prior  to  the  intro- 
duction of  evidence  to  impeach  him.  Con- 
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way  v.  State,  33  Tex.  Crim.  Rep.  327,  26 
S.  W.  401. 

The  paramour  of  a  man  on  trial  for  in- 
cest, who  has  testified  that  the  defendant 
was  the  parent  of  a  child  born  of  the  in- 
cestuous intercourse,  and  who  has  never 
been  charged  with  making  any  different 
statement  at  any  time,  or  otherwise  im- 
peached, may  not  be  corroborated  by  proof 
that  she  made  the  same  statement  to  her 
father  in  defendant's  absence  when  the 
child  was  born.  Poyner  v.  State,  40  Tex. 
Crim.  Rep.  640,  51  S.  W.  376. 

The  same  question  arose,  and  was  de- 
cided in  the  same  way,  in  Pridemore  v. 
State,  63  Tex.  Crim.  Rep.  620,  111  S.  W. 
155. 

The  state  is  not  entitled  to  corroborate 
an  accomplice  testifying  against  a  prison- 
er on  trial  for  burglarv,  and  denying  on 
cross-examination  that  {le  had  been  prom- 
ised immunity  from  prosecution,  by  proof 
that  he  had  so  testified  before  the  grand 
jury,  when  the  defense  had  neither  con- 
tradicted the  statement  nor  attempted  in 
any  way  to  impeach  the  witness.  Green 
V.  State,  49  Tex.  Crim.  Rep.  238,  90  S. 
W.  1115. 

In  a  criminal  prosecution  where  the  evi- 
dence of  the  crime  depends  entirely  upon 
the  testimony  of  an  accomplice,  and  the 
statute  requires  that  the  accomplice  be 
corroborated  in  order  that  a  conviction 
may  be  had,  it  is  not  a  sufiicient  corrobo- 
ration in  any  case  for  proof  to  be  admitted, 
and  certainly  where  the  accomplice  has  not 
been  impeached  by  proof  of  contradictory 
statements,  to  show  that  out  of  court  he 
made  statements  consistent  with  his  testi- 
mony, upon  a  matter  which  was  imma- 
terial and  collateral  to  the  crime  itself. 
State  v.  Callahan,  47  La.  Ann.  444,  17  Sa 
50,  10  Am.  Crim.  Rep.  97. 

Until  the  state  in  a  trial  for  burglary 
charged  to  have  been  committed  by  the 
prisoner  and  two  others  has  impeached  or 
m  some  way  attacked  one  of  tne  accused 
persons  called  to  testify  for  the  defense, 
the  defendant  is  not  entitled  to  support  and 
corroborate  the  witness  in  his  testimony 
that  he  spent  the  night  of  the  burglary 
at  a  certain  house,  by  other  witnesses'  tes- 
timony that  he  did  remain  there  that  night. 
State  v.  Rorabacher,  19  Iowa,  154. 

This  is  not  the  rule  in  North  Carolina. 
In  that  state  a  witness  for  the  state  on  a 
criminal  trial,  who,  at  the  beginning  of 
his  testimony,  avows  himself  an  accomplice 
of  the  prisoner  in  the  crime  charged,  be- 
fore any  attack  is  made  upon  his  credi- 
bility, and  by  anticipation,  may  be  shown 
by  another  witness  to  have  related  the 
facts  testified  to  bv  him  imniediatelv  after 
they  occurred,  and  may  be  supported  by 
proof  of  other  confirmatorv  facts.  State 
V.  Twitty,  9  N.  C.    (2  Hawks)   449. 

That  one  of  the  principals  charged  with 
a  murder  and  admitted  as  state's  witness, 
afterwards,  upon  the  trial  of  one  of  the 
others,  against  whom  his  testimony  stands 
alone,  made  a  voluntary  confession  of  the 
crime  when  arrested  which  was  consistent 
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-with  his  testimony,  affords  no  legal  cor- 
roboration of  his  tale,  and  is  incompetent 
•evidence  against  the  defendant  on  trial. 
Middleton  v.  State,  52  Ga.  527,  1  Am. 
Crim.  Rep.  194. 

Upon  the  trial  of  a  prisoner  as  an  ac- 
-cessory  before  the  fact  in  the  crime  of  ar- 
son, in  which  the  state  has  used  the  testi- 
mony  of  a  boy  who  was  one  of  the  actual 
incendiaries,  it  is  not  competent,  for  t]ie 
purpose  of  corroborating  the  witness,  to 
prove  by  the  police  oIKcer  who  arrested 
him  soon  after  the  crime  was  committed, 
that  he  then  confessed  that  he  and  another 
had  been  employed  by  the  prisoner  to  burn 
the  building.     Oliver  v.  Com.  77  Va.  590. 

The  testimony  of  an  accomplice  as  a 
witness  in  behalf  of  the  state  upon  a  trial 
for  larceny  may  not  be  corroborated  by 
proof  of  his  consistent  declarations  made 
to  public  officers  after  his  arrest  in  re- 
liance upon  their  assurances  that,  if  he 
would  tell  all  he  knew  about  the  crime, 
the  law  could  not  touch  him.  Sanders  v. 
State,  31  Tex.  Crim.  Rep.  525,  21  S.  W. 
268. 

It  is  prejudicial  error  upon  the  trial  of 
an  indictment  for  robbery,  after  an  ac- 
complice who  had  pleaded  guilty  to  the 
crime  has  given  testimony  for  the  state 
tending  to  establish  the  guilt  of  the  de- 
fendants, to  allow,  over  their  objection, 
the  public  prosecutor  to  prove  a  conversa- 
tion oet'^een  himself  and  the  witness,  which 
was  had  in  the  absence  and  without  the 
knowledge  of  the  defendant.  James  y. 
State,  115  Ala.  83,  22  So.  665. 

In  a  prosecution  for  receiving  stolen 
goods  knowing  them  to  have  been  stolen, 
in  which  one  of  the  thieves  testified  for 
the  state  that  he  and  others  had  stolen 
and  sold  the  property  to  the  defendant  at 
his  instigation  and  by  means  furnished 
by  the  defendant^  it  is  prejudicial  and  re- 
versible error  to  admit  evidence  of  a  third 
person  that  the  thief  told  him  the  same 
tacts  that  he  testified  to,  in  order  to  sup- 
port and  corroborate  the  thiers  testimony.  | 
State  V.  Levy,  90  Mo.  App.  643. 

To  allow  the  state  in  a  trial  for  homi- 
cide to  bolster  up  the  credit  of  a  witness 
jointly  indicted  for  the  crime,  in  its  ex- 
amination in  chief,  by  showing  by  him  his 
own  statements  to  others  out  of  court  in 
the  absence  of  the  defendant,  is  always 
error,  and  always  reversible  error  in  a 
close  case  on  the  facts.  Johnson  v.  State, 
80  Miss.  798,  32  So.  49. 

The  mere  fact  that  an  accomplice  of  the 
defendant  and  a  witness  for  the  state  in  a 
criminal  trial  is  shown  to  have  been  prom- 
ised personal  immunity  for  testifying 
asfainst  the  defendant  does  not  authorize 
the  state  to  introduce,  to  corroborate  him, 
his  statements  to  the  ofiicer  about  the 
time  the  promise  was  made  consistent  with 
his  testimony  on  the  trial.  Reese  v.  State, 
43  Tex.  Crim.  Rep.  539,  67  8.  W.  325. 

The  circumstance  that  on  the  trial  of  a 
prisoner  for  stealing  a  horse,  his  asserted 
accomplice   and    another    prisoner    charged  I 
jointly  with  the  defendant  with  thefts  of 
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cattle,  who  became  witnesses  for  the  state 
against  him,  were  cross-examined  of  pur- 
pose to  show  that  they  conspired  together 
to  save  themselves  and  convict  the  defend- 
ant, and,  pursuant  to  such  conspiracy,  told 
the  district  attorney  the  same  tale  tliey 
told  on  the  witness  stand,  does  not  allow 
the  state  to  introduce  the  testimony  of 
the  deputy  sheriff,  who  by  turns  took  such 
witnesses  before  the  district  attorney,  re- 
peating the  story  they  told  that  officer,  and 
to  which  they  afterwards  testified.  Owens 
V.  State,  43  Tex.  Crim.  Rep.  249,  68  S. 
W.   634. 

But  an  accomplice  of  the  defendant  in  a 
criminal  trial  shown  to  have  been  prom- 
ised personal  immunity  to  testify  against 
the  prisoner  may  be  supported  by  proof 
that  he  made  statements  consistent  with 
his  testimony  on  the  trial  to  the  officers 
before  any  promise  was  given,  but  other 
witnesses  should  not  be  permitted  to  tes- 
tify to  the  statements  he  made  to  them. 
Reese  v.  State,  44  Tex.  Crim.  Rep.  34,  68 
S.  W.  283. 

And  if  two  men  indicted  for  the  same 
murder  are  awarded  separate  trials  upon 
their  own  demands,  and  the  state  maikes 
use  of  one  of  them  as  a  witness  upon  the 
trial  of  the  other,  who  proves  upon  cross- 
examination  the  entry  of  a  nolle  prosequi 
as  to  the  witness,  the  effect  is  to  impeach 
the  credibility  of  the  witness  by  proof  of  a 
motive  to  save  himself  by  turning  state's 
evidence,  and  the  state  has  a  right  to  sup- 
port his  testimony  by  showing  that  he 
told  the  same  story  in  habeas  corpus  pro- 
ceedings to  admit  the  prisoners  to  bail. 
Mitchell  y.  State,  36  Tex.  Crim.  Rep.  278, 
33  S.  W.  367,  on  rehearing,  36  Tex.  Crim. 
Rep.  305,  36  S.  W.  456. 

It  is  not  an  open  question  in  the  state 
of  Texas  but  that  the  state  in  a  criminal 
trial,  using  an  accomplice  of  the  prisoner 
as  a  witness,  under  an  attack  by  the  de- 
fense charging  or  implying  a  bargain  be- 
tween the  state  and  the  witness  for  the 
latter's  immunity,  may  show  that  the  wit- 
ness previously  testified  the  same  way  at  a 
time  long  before  any  bargain  was,  or  could 
have  been,  made.     Ibid. 

A  defendant  on  trial  for  larceny,  whose 
guilt  is  established  solely  by  the  testimony 
of  an  accomplice  in  the  crime,  and  who  has 
shown  upon  cross-examination  of  the  con- 
federate that  he  has  been  promised  in- 
demnity from  prosecution,  and  in  a  certain 
contingency  a  pecuniary  reward  for  testi- 
fying at  the  trial,  has  a  right  to  have  ex- 
cluded from  evidence  all  statements  made 
out  of  court  by  the  witness  respecting  mat- 
ters unrelated  to  the  crime  charged,  and 
immaterial  and  irrelevant  to  the  issue  of 
his  guilt.    Com.  v.  Bosworth,  22  Pick.  397. 

One  indicted  as  an  accessory  before  the 
fact  with  the  prisoner  on  trial  as  prin- 
cipal in  a  homicide  case,  and  called  as  a 
witness  for  the  state,  who  has  testified  to 
an  account  of  the  crime  tending  to  estab- 
lish '  the  guilt  of  the  defendant,  and  has 
been  shown  to  have  made  contradictory 
statements   tending   to   exculpate    the   de- 
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fend  ant  after  his  arrest  and  before  a 
promise  of  immunity  if  lie  became  a  wit- 
ness, mav  not  be  supported  and  corroborated 
by  proof  that  before  the  trial,  and  at  tlie 
same  term  of  court,  he  told  the  district 
attorney  in  the  presence  of  a  bailiff,  after 
being  admonished  to  tell  the  whole  truth, 
a  sU>ry  consistent  with  his  testimony  on 
the  stand.     Head  v.  State,  44  Miss.  731. 

Upon  a  trial  for  burglary  in  which  a 
person  jointly  indicted  with  the  defendant 
lor  the  same  crime  was  called  as  a  wit- 
ness for  the  state,  and  testified  distinctly 
and  fully  in  chief  to  defendant's  guilt,  and, 
on  cross-examination,  that  some  days  after 
the  burglary,  while  confined  in  jail,  he 
sent  for  the  prosecuting  attorneys  and  on 
their  promise  of  immunity  determined  to 
make  a  clean  breast  of  the  affair  and  come 
clear,  it  is  prejudicial  error  to  permit  the 
state  in  rebuttal  to  call  the  prosecuting 
attorneys  to  deny  that  they  promised  im- 
niunity  to  the  witness.  Madaen  v.  State, 
65  Miss.  176,  3  So.  328. 

Upon  a  trial  of  one  of  two  persons 
charged  with  the  same  murder,  in  which 
one  has  turned  state's  evidence  and  been 
impeached  by  proof  that  both  at  the  eoro- 
nor's  inquest  and  upon  the  preliminary 
examination  before  the  committing  magis- 
trate, he  testified  to  the  innocence  of  both 
himself  and  the  defendant  of  the  crime 
charged,  it  is  prejudicial  error  to  receive 
proof  that  after  the  witness  had  been  re- 
leased from  jail,  and  while  negotiating  for 
his  own  immunity  from  prosecution,  he 
made  statements  to  his  father  and  sister 
similar  to  his  testimony  on  the  trial,  since 
it  is  plain  that  a  strong  motive  to  falsify 
then  existed.  Legere  v.  State,  111  Tenn. 
368,  102  Am.  St.  Rep.  781,  77  S.  W.  1059. 

The  consistent  statements  of  an  accom- 
plice, made  out  of  court  to  third  persons, 
who  was  a  witness  in  support  of  an  indict- 
ment for  receiving  stolen  property,  and 
who  has  been  discredited  by  proof  that  up- 
on the  preliminary  examination  in  the  po- 
lice court,  he  gave  a  different  version  of 
his  interviews  and  dealings  with  the  de- 
fendant from  that  to  which  he  testified 
to  the  jury,  are  inadmissible  to  corrobo- 
rate him  and  fortify  his  testimony.  Com. 
V.  Jenkins,   10  Gray,  485. 

The  purpose  of  the  government,  said 
Bigelow,  J.,  in  the  opinion  of  the  court  in 
that  case,  in  proving  the  statements  of  the 
accomplice  to  third  persons,  was  to  cor- 
roborate the  testimony  of  the  accomplice 
which  the  defendant  ha.d  souglit  to  dis- 
credit by  proof  that  on  the  preliminary 
examination  before  the  police  court,  the 
witness  had  given  a  different  account  of 
his  interviews  and  dealings  with  the  de- 
fendant from  that  to  which  he  had  testi- 
fied  before  the  jury.  Although  there  is 
some  contrariety  of  opinion  in  the  books 
on  the  question  of  the  competency  of  such 
evidence,  it  seems  to  us  that  on  prin- 
ciple it  ought  to  be  excluded. 

In  a  goodly  number  of  cases  this  class 
of  corroborative   proof   has  been   held   ad> 
missible. 
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In  the  North  Carolina  cases  it  is  gen- 
erally received.  In  Texas  and  Indiana  it 
is  admitted  in  cases  where  the  accomplice 
has  made  previous  statements  inconsistent 
with  his  testimony.  In  other  jurisdictions 
it  has  been  let  in  under  one  or  more  of  the 
recognized  exceptions  to  the  general  rule 
excluding  this  class  of  proof. 

The  following  are  illustrative  cases: 

It  is  competent  upon  a  trial  for  incest 
in  North  Carolina  to  corroborate  the  prose- 
cutrix's testimony  by  evidence  of  similar 
statements  made  by  her  previous  to  the 
trial.  State  v.  Broadway,  157  N.  C.  598, 
72  S.  K  987. 

In  the  same  state  the  principal  witness 
for  the  prosecution  in  a  trial  for  the  lar- 
ceny of  a  mule,  himself  previously  con- 
victed of  having  received  the  animal  from 
the  defendant  knowing  it  to  have  been  stol- 
en, whose  tale  of  the  larceny  on  the  stand 
was  contradicted  by  testimony  for  the  de- 
fendant tending  to  prove  his  absence  from 
the  place  where  he  was  accused  of  having 
delivered  the  beast  to  the  state's  witness 
after  stealing  it,  was  held  properly  cor- 
roborated by  the  testimony  of  another  per- 
son to  conversations  with  such  witness  soon 
after  the  larceny,  in  which  the  latter  de- 
tailed the  arrangements  between  himself 
and  the  prisoner  for  disposing  of  the  brute. 
SUte  T.  Neville,  157  N.  C.  591,  72  &  E. 
798. 

When  a  defendant  on  trial  for  crime  in 
Texas  proves  that  an  accomplice  testify- 
ing against  him  as  a  witness  for  the  state 
has  made  statements  contradictory  to  his 
testimony,  it  is  legitimate  for  the  state  in 
turn  to  prove  contemporaneous  statements 
made  by  l^e  accomplice  to  other  persons  in 
harmony  with  his  testimony.  Rice  v.  State, 
60  Tex.  Crim.  Rep.  648,  100  S.  W.  771. 

Thus,  in  a  trial  for  arson,  where  the 
principal  witness  for  the  state  was  an  ac- 
complice in  the  crime,  whom  tlie  defendant 
impeached  by  three  witnesses  who  swore  to 
a  conversation  with  him  in  which  he  ^- 
onerated  the  prisoner  from  complicity  in 
setting  fire  to  the  burned  property,  the 
state  was  held  properly  allowed  to  corrob- 
orate the  accomplice  by  testimony  from 
another  witness  whom  he  told  soon  after 
the  fire  that  he  and  the  defendant  had 
burned  the  house.     Ibid. 

In  Pitts  V.  State,  60  Tex.  Crim.  Rep. 
524,  132  S.  W.  801,  a  defendant  convicted 
of  burglary  complained  that  error  had  been 
committed  on  his  trial  when  the  court  per- 
mitted a  witness  jointly  indicted  with  him 
for  the  crime,  and  separately  convicted,  to 
be  corroborated  in  his  tale  of  the  guilt  of 
both  by  proof  that  when  arrested  and  when 
testifying  before  the  grand  jury,  the  wit- 
ness had  told  the  same  story  that  he  told 
on  the  witness  stand.  The  trial  judge 
justified  the  admission  of  this  corrobora- 
tive testimony  by  certifying  that  it  had 
been  let  in  "after  defendant's  counsel  had 
attempted  to  impeach  and  contradict"  the 
accomplice.  The  explanation,  said  the 
court  of  appeals,  is  quite  general,  and  the 
facts   and   circumstances   of   impeachment,. 
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and  the  extent  and  nature  of  the  same,  are 
not  given.  The  statement  is  sufficient,  how- 
ever, to  warrant  the  conclusion  that  there 
had  been  such  an  impeachment  of  the  wit- 
ness as  would  justify  the  admission  of  this 
supporting  testimony.  The  rule  is  well 
established  in  this  state. 

In  the  case  of  Perkins  v.  State,  4  Ind. 
222,  a  trial  of  an  indictment  for  receiving 
and  concealing  stolen  goods,  the  prosecu- 
tion introduced  a  witness  who  testified 
that  he  and  two  others  had  stolen  the 
goods  specified  in  the  indictment,  and  the 
defendant,  knowing  the  goods  to  have  been 
stolen,  received  them  into  his  possession 
and  assisted  in  concealing  them.  There- 
upon the  defendant  provi^l  by  other  wit- 
nesses that  the  first  witness  had  stated 
out  of  court  that  he  made  the  charge 
against  the  defendant  with  the  hope  of  a 
pardon,  and  that  the  defendant  had  noth- 
ing to  do  with  the  matter.  The  state  was 
then  permitted  to  call  another  witness  for 
the  purpose  of  sustaining  the  first  one,  and 
he  testified  that  the  other  had  testified  in 
the  same  way  before  the  grand  jury  which 
found  the  indictment.  The  court,  in  deal- 
ing with  the  admissibility  of  this  testi- 
mony, said:  What  the  witness  had  sworn 
to  before  the  grand  jury  was  in  effect  a 
statement  out  of  court,  and  it  was  consist- 
ent with  his  statement  upon  the  trial.  It 
was  admitted  to  repel  the  evidence  given 
to  impeach  his  character  for  veracity,  and 
having  been  made  under  oath,  it  could  not 
on  that  account  be  the  less  effective  or 
more  liable  to  objection.  It  seems  to  us, 
continued  the  court,  that  the  case  presented 
by  the  record  is  obviously  within  the  rule 
laid  down  in  Beau  champ  v.  State,  6  Blackf. 
290.  The  validity  of  this  rule  has  been  de- 
nied, but  in  our  opinion  the  weight  of  au- 
thority is  decidedly  in  favor  of  admitting 
the  evidence. 

It  has  been  held  in  Louisiana  that  if, 
the  trial  of  a  criminal  charge  of  larceny, 
one  of  the  principals  testifies  in  behalf 
of  the  state,  he  is  permitted  to  confirm 
his  own  testimony  by  proof  of  former  state- 
ments made  by  him  consistent  with  those 
made  in  his  testimony,  provided  his  credi- 
bility has  been  attacked  either  on  cross- 
examination  or  by  independent  evidence. 
State  V.  Carter,  61  La.  Ann.   442,  26   So. 

In  People  v.  Vane,  12  Wend.  78,  the  New 
York  supreme  court,  speaking  through 
Chief  Justice  Savage,  affirmed  a  conviction 
for  grand  larceny  obtained  upon  the  tes- 
timony of  an  accomplice  in  the  crime, 
whose  testimony  the  state  had  been  per- 
mitted to  corroborate  by  proof  received 
over  the  prisoner's  objection  that  the  wit- 
ness, when  first  arrested,  had  given  the 
same  relation  of  the  facts  respecting  the 
larceny  that  he  gave  in  testifying. 

In  Robb  V.  Hackley,  23  Wend.  60,  Bron- 
fion,  J.,  writing  for  the  court,  cited  the 
case  of  People  y.  Vane,  12  W^end.  78,  and 
explained  and  limited  it  as  follows:  That 
case,  said  he,  does  not  necessarily  go  be- 
yond deciding  that  the  testimony  of  an  ae- 
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complice  in  crime  may  be  corroborated  by 
showing  that,  when  first  arrested,  he  gave 
the  same  relation  of  the  facts  which  be 
has  given  on  oath  upon  the  trial.  The 
fact  that  the  accomplice  was  called  as  a 
witness  for  the  people  gave  rise  to  the 
inference  that  he  was  incriminating  the 
defendant  for  the  purpose  of  exempting 
himself  from  prosecution  for  the  larceny; 
it  might  therefore  be  proper  to  show  that 
he  had  given  the  same  account  of  the  mat- 
ter at  a  time  when  there  was  no  such  mo- 
tive for  making  a  false  accusation.  If 
when  first  arrested,  and  when  he  had  no 
expectation  of  personal  exemption,  he 
frankly  disclosed  the  whole  matter,  that 
might  tend  to  confirm  his  subsequent  repe- 
tition of  the  same  statement  on  oath.  This 
brings  the  case  within  an  acknowledged 
exception  to  the  general  rule. 

If,  upon  a  trial  for  burglary  and  grand 
larceny,  an  accomplice  testifies  for  the 
state,  inter  alia,  that  when  the  prisoner 
and  he  were  planning  the  crime,  the  form- 
er said  they  could  make  the  masks  they 
used  from  some  pieces  of  black  cloth  which 
his  mother  had  in  a  trunk  in  his  room, 
and  the  prisoner  denies  that  he  made  any 
such  statement,  and  suggests  at  the  time 
that  the   accomplice  may   have  been,   and 

Srobably  was,  told  previously  that  the  of- 
cers  had  found  some  pieces  of  black  cloth 
in  such  trunk,  it  is  competent  for  the  state 
to  fortify  the  testimony  of  the  witness  by 
proving  that  he  gave  the  same  testimony 
on  this  point  before  the  examining  magis- 
trate that  he  did  upon  the  trial.  State 
V.  Flint,  60  Vt.  304,  14  Atl.  178. 

On  a  trial  for  burglary  and  grand  lar- 
ceny committed  by  two  persons,  wherein 
the  state  has  made  use  of  one  of  the  crim- 
inals previously  convicted  to  testify  against 
the  other,  and  the  defendant  has  called 
a  police  detective  to  testify  to  the  effect 
that  the  accomplice  on  a  stated  evening 
while  in  custody,  in  the  presence  of  him- 
self and  other  policemen,  had  made  a  con- 
fession in  which  he  said  that  he  alone  was 
concerned  in  the  crime,  the  state  is  prop- 
erly permitted  to  show  that  the  confession 
was  made  under  duress,  in  such  circum- 
stances as  to  render  it  valueless,  and  that 
the  accomplice  had  made  statements  im- 
plicating the  defendant,  and  consistent 
with  his  testimony  as  a  witness,  to  the 
deputy  prosecuting  attorney  and  a  third 
person,  to  corroborate  and  sustain  him. 
State  T.  Coates,  22  Wash.  601,  61  Pac.  726. 
When,  in  a  criminal  prosecution  of  a 
public  school  officer  for  extorting  bribes 
from  persons  applying  for  appointments 
as  teachers  in  schools  under  his  jurisdic- 
tion, a  woman  teacher  has  testified  to 
having  paid  an  alleged  go-between  a  stated 
sum  each  month  for  three  months,  and  to 
having  paid  it  for  the  purpose  of  securing 
and  retaining  her  position,  and  her  credi- 
l)ility  has  been  attacked  upon  the  ground 
that  she  thus  became  particeps  criminia, 
and  also  that  her  statements  in  testifying 
upon  a  preliminary  investigation  differed 
in    some    respects   from   her    testimony   on 
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the  trial,  and  when,  in  addition,  defend- 
ant's counsel  and  the  testimony  in  his  be- 
half imply  that  her  story  is  a  fabrication, 
it  is  competent  for  the  commonwealth  to 
support  and  corroborate  her  upon  rebuttal 
by  proof  of  her  consonant  statements  while 
the  transactions  were  occurring.  Com.  y. 
Brown,  23  Pa.  Super.  Ct  470. 

A  prisoner  on  trial  for  perjury  alleged 
to  have  been  committed  in  a  previous  trial 
for  arson  against  the  then  defendant,  and 
in  conjunction  with  other  false  testimony, 
to  have  brought  about  a  conviction,  who 
was  confronted  by  one  of  his  fellow  wit- 
nesses, testifying  for  the  Crown  to  his  own 
and  the  prisoners  perjury,  was  held  in  £ng- 
gland  in  Reg.  ▼.  Neville,  6  Cox,  C.  C.  69, 
to  have  no  legal  ground  to  complain  of  the 
corroboration  of  the  witness's  latest  testi- 
mony by  evidence  from  a  parish  constable 
to  the  effect  that  he  saw  such  witness  the 
day  after  the  fire  upon  which  the  indict- 
ment for  arson  was  predicated,  and  took 
down  his  statement  in  writing,  which,  be- 
ing then  produced  and  read  by  the  con- 
stable, was  the  same  in  substaince  as  the 
testimony  of  the  witness  in  the  perjury 
case  at  the  bar. 

XXIX,  ConcluMon, 

Tlie  general  rule  that  the  previous  state- 
ments of  a  witness  consistent  with  his  tes- 
timony are  not  admissible  in  evidence  to 
strengthen  that  testimony  is  now  firmly 
established  in  all  save  a  few  jurisdictions. 
To  this  rule  there  seems  to  be  no  exception 
recognized  anywhere  (with  the  possible 
exception  of  North  Carolina  in  the  case 
of  an  accomplice  turning  state's  evidence 
in  a  criminal  trial),  under  which  such 
statements  can  come  in  as  original  evidence 
in  chief,  or  in  rebuttal  if  the  veracity  of 
the  witness  has  not  been  in  some  way  im- 
peached. 

When  a  witness  has  been  impeached  by 
an  earnest  and  sustained  attack  upon  his 
credibility,  tending  to  show  that  his  tes- 
timony is  a  fabrication  of  recent  date,  or 
is  colored,  distorted,  and  falsified  through 
the  influence  of  some  strong  personal  mo- 
tive, interest  in  the  litigation,  or  relation 
to  the  litigant,  it  is  now  nowhere  seriously 
disputed  but  that  such  witness  may  be  cor- 
roborated by  rebutting  evidence  of  his 
statements  consonant  in  substance  with  his 
testimony,  made  on  occasions  so  near  to 
the  event  involved,  and  so  long  anterior 
to  the  litigation,  that  the  effect  of  his 
speech  could  not  have  been  foreseen,  when 
his  remarks  were  made  at  times  clearly 
anterior  to  the  existence  of  the  compro- 
mising bias — ^whether  motive,  interest,  or 
relation — alleged  to  impair  his  credibility. 

The  previous  statements  of  a  litigant 
who  becomes  a  witness  in  his  own  behalf 
will,  under  this  doctrine,  be  admissible  to 
corroborate  him  but  rarely,  because  al- 
most necessarily  his  motives  and  interests 
when  he  made  his  consistent  statements 
were  the  same  as  when  he  testified  on  the 
trial. 
41  L.R.A.(N.S.) 


It  appears  to  be  generally  acknowledgedi 
that  when  a  witness's  credit  is  assailed^, 
the  attack  may  be  repulsed  by  proof  that 
before  the  controversy  was  hatched  or  ex- 
pected, he  made  a  statement  relating  to- 
the  transaction  in  dispute  consistent  with 
his  testimony  on  the  subject,  which  it  waa- 
against  his  interest  to  make  if  it  was  not 
true. 

And  it  is  also  usually  conceded  that  if 
a  witness  testifying  to  a  material  fact  aa- 
sociated  with  a  transaction  in  dispute  i» 
shown  to  have  omitted  to  mention  it  whea 
giving,  at  a  previous  time,  an  account  of 
such  transaction,  it  may  be  proved  in  reply 
that  about  the  same  time  he  did  speak  of 
such  fact. 

The  cases  that  present  peculiar  features 
and  exceptional  conditions  which  render 
competent  evidence  of  previous  consistent 
statements  in  corroboration  of  the  testi- 
mony of  a  witness,  and  the  jurisdictions 
where  more  liberal  rules  prevail  concerning* 
the  admissibility  of  antecedent  consistent 
statements,  have  been  pointed  out  in  the 
body  of  this  note. 

Most  jurists  agree  (there  are  few  dis- 
sentients) that  when  a  witness  has  beei>> 
impeached  by  proof  that  his  moral  char- 
acter or  his  reputation  for  truthfulness  is 
so  notoriously  had  that  his  testimony  un- 
der oath  is  unworthy  of  credence,  his  pre- 
vious consistent  statements  no  more  than 
his  testimony  are  entitled  to  belief,  and 
as  they  afford  him  no  corroboration  they 
ought  not  to  be  admitted  in  evidence  to  do 
a  work  they  are  incapable  of  performing. 

See  note  to  Smith  v.  Boston  Elev,  R.  Co. 
87  L.R.A.(N.S.)  429,  on  "effect  of  party's 
changing  testimony  on  second  trial,  to 
supply  defects  in  the  case  made  on  the 
first  trial." 

See  note  to  Salas  y.  People,  37  L.R.A. 
(N.S.)  252,  on  "Admissibility  of  contra- 
dictory Statements  by  declarant  to  im- 
peach dying  declarations." 

And  see  note  to  Worthington  v.  State,  5<^ 
L.RJ^.  441,  for  earlier  cases.         J.  B.  6. 
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RELLA  RITCHEL. 

(148  Ky.  701,  147  S.  W.  411.) 

Carrier     ^    assigninic    pasnenfrers    to 
coaches  —  liability  for  mistake. 

1.  A  railroad  company  is  liable  for  t^e 
mistake  of  its  conductor  in  assigning  pas- 

Xote,  —  Liability  for  placing  white  paa-> 
senger  in  a  car  for  colored  persona. 

As  to  right  of  carrier  independent  of  stat- 
ute to  separate  passengers  on  account  of 
race,  see  note  to  Chiles  y.  Chesapeake  &  0. 
R.  Co.  11  L.RA.(N.S.)   268. 
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Bengera  to  the  coaches  provided  for  white 
and  colored  passengers  respectively. 

DamageB  »  panltive  —  absence  of  ac- 
tual. 

2.  For  wrongfully  placing  a  white  pas- 
senger in  a  car  set  apart  for  colored  per- 
sons, to  her  mortificaUon  and  humiliation, 
so  that  actual  damages  might  be  awarded, 
punitive  damages  may  be  awarded  although 
actual  damages  are  not  awarded. 

Same  —  amount  ^  excess. 

3.  Three  thousand  seven  hundred  and 
fifty  dollars  is  not  excessive  to  award  as 
actual  and  punitive  damges  for  placing  a 
young  white  woman  of  culture  and  refine- 
ment in  a  car  set  apart  for  colored  passen- 
gers, in  a  rude  and  insulting  manner,  caus- 
ing her  to  suifer  a  nervous  shock. 

Carrier  ^  placing  white  passenger  In 
colored  car  -<•  good  faith  —  liability. 

4.  No  recovery  can  be  had  for  requiring 
a  white  woman  to  ride  in  a  coach  set  apart 
for  colored  passengers,  if  the  conductor 
acted  in  good  faith  believing,  and  in  the 


exercise  of  reasonable  care  having  the  right 
to  believe,  that  she  was  colored,  and  was 
not  insulting  to  her. 

(June  4,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bourbon  Coun- 
ty in  plaintiff's  favor  in  an  action  brougiit 
to  recover  damages  for  wrongfully  compel- 
ling plaintiff  to  ride  in  a  coach  set  apart 
for  colored  passengers.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Emmet  M.  Dickson  and  Benja- 
min D.  \%'arfleld  for  appellant. 

Messrs.  J.  Bmbry  Allen  and  Talbott  A 
Whitley  for  appellee* 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Alleging  that  she  was  a  white  person,, 
and  was  compelled  by  a  conductor  on  one 
of  defendant's  trains  to  ride  in  the  coach. 


As  to  duty  to  provide  separate  compart- 
ments for  colored  passengers  in  sleeping 
car  or  palace  cars,  see  note  to  Com.  v. 
Illinois  C.  R.  Co.  32  L.R.A.(N.S.)    801. 

As  to  rights  of  colored  passengers,  see 
note  to  Ex  parte  Plessy,  18  L.R.A.  639. 

The  present  note  is  supplementary  to 
the  note  to  Southern  R.  Co.  v.  Thurman, 
2  L.R.A.(N.8.)    1108. 

LouisviLUB  &  N.  R.  Co.  V.  Ritchel  finds 
support  in  the  few  reported  cases  as  to  the 
liability  of  a  railroad  company  for  placing 
a  white  passenger  in  colored  coach  and  the 
measure  of  damages  therefor. 

The  general  rule  seems  to  be  that  a  rail- 
road company  will  be  liable  in  damages 
to  a  white  passenger  who  is  compelled  to 
enter  a  colored  coach,  whether  by  direction 
of  an  employee  or  because  of  failure  to 
furnish  sufficient  accommodations  in  a 
proper  coach,  though  it  seems  that  an 
honest  mistake  as  to  the  race  of  the  pas- 
senger will  relieve  the  company  from  li- 
ability. 

A  railroad  company  is  liable  in  damages 
to  a  white  person  who  is  compelled  to  ride 
in  a  coach  for  colored  persons.  Missouri, 
K.  &  T.  R.  Co.  V.  Ball,  26  Tex.  Civ.  App. 
500,  61  S.  W.  327.  In  this  case  it  ap- 
peared that  the  plaintiff,  in  an  effort  to 
find  seats  for  his  wife  and  children  in  a 
crowded  train,  put  them  in  a  colored  coach 
without  noticing  which  car  it  was,  and  the 
train,  having  started,  had  no  time  to  take 
them  into  the  coach  assigned  for  white 
passengers.  The  conductor  was  requested 
by  the  woman  to  find  her  accommodations 
in  the  proper  coach,  and,  in  holding  that 
failure  to  do  this  amounted  to  a  compul- 
sion, the  court  said:  "The  coaches  pro- 
vided for  white  persons  were  so  crowded 
that  appellee  could  not  find  seats  for  his 
wife  and  children  in  them.  In  this  effort 
to  find  such  accommodations,  as  was  ap- 
pellant's duty  to  provide  for  its  passengers, 
appellee  carried  his  wife  and  children  into 
the  negroes'  car.  When  he  found  that  they 
41  L.R.A.(N.S.) 


were  in  the  wrong  coach,  he  did  not  have 
time  to  change  them  and  get  off  the  train 
with  safety.  He  relied  upon  its  conductor's 
finding  seats  for  them  and  changing  then^ 
to  a  car  provided  for  white  passengers.. 
This  was,  without  being  requested,  the  con- 
ductor's duty.  This  duty,  though  requested 
by  appellee's  wife,  he  failed  to  perform, 
llirough  his  failure  to  perform  this  duty, 
she  and  her  children  were  compelled  to  re- 
main in  the  negro  coach,  and  such  com- 
pulsion amounted  to  a  refusal  to  allow 
them  to  ride  in  a  car  provided  for  white 
people." 

But  where,  while  in  the  exercise  of  or- 
dinary care,  an  employee  mistakes  the  race 
to  which  a  passenger  belongs,  and  compels 
a  white  passenger  to  enter  a  car  provided 
for  colored  people,  the  company  will  not  be 
liable  in  damages.  Southern  R.  Co.  v. 
Thurman,  121  Ky.  716,  2  L.R.A.(N.S.) 
1108,  90  S.  W.  240;  Norfolk  &  W.  R.  Co.  v. 
Stone,  111  Va.  730,  69  S.  E.  927. 

Under  a  statute  providing  that  white 
and  colored  passengers  be  carried  separate- 
ly, the  carrier  is  guilty  of  an  actionable 
wrong  if  it  requires  white  passengers  to 
ride  in  a  coach  assigned  to*  negroes.  Chesa- 
peake &  O.  R.  Co.  v.  Austin,  137  Ky.  611, 
136  Am.  St.  Rep.  307,  126  S.  W.  144. 

But  if  a  white  passenger  voluntarily  ridea 
in  a  coach  assigned  to  negroes,  rather  than 
run  the  risk  of  not  getting  a  seat  in  one 
of  the  other  cars,  she  can  recover  nothing 
on  account  of  riding  in  that  car.  So,  if 
such  a  passenger  is  not  directed  to  ride  in 
a  colored  coach,  and  remains  on  the  train 
knowing  its  crowded  condition,  she  can- 
not complain  if  she  is  furnished  such  ac- 
commodations as  can  reasonably  be  fur- 
nished.    Ibid. 

In  Lee  v.  New  Orleans  O.  N.  R.  Co.  125' 
La.  236,  51  So.  182,  it  was  held  that  one 
who  charts  a  violation  of  the  penal  stat- 
ute in  unlawfully  assigning  a  white  per- 
son to  a  coach  set  apart  for  colored  people 
has  the  burden  of  proof  to  establish  the 
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set  apart  for  colored  people  from  Millers- 
burg,  Kentucky,  to  Paris,  Kentucky,  and 
that  in  compelling  her  to  go  from  the 
white  coach  into  the  colored  coach  the  con- 
ductor handled  her  in  rough  and  violent 
manner,  and  that  his  demeanor  towards  her 
was  abusive  and  insulting,  plaintiff,  Rella 
Ritchel,  brought  this  action  against  the 
Louisville  &  Nashville  Railroad  Company 
to  recover  damages.  The  jury  returned  a 
verdict  for  |3,750.  The  railroad  company 
appeals. 

Plaintiff  is  a  Jewess,  and  was  born  in 
Kieff,  Russia.  At  the  time  of  the  injury 
complained  of  she  was  about  twenty  years 
of  age.  She  came  to  this  country  when  she 
was  nine  years  of  age,  and  took  up  her 
residence  with  her  parents  at  Centerville, 
Iowa.  She  attended  the  public  schools  of 
that  city,  and  when  seventeen  years  of  age 
was  graduated  from  the  high  school.  For 
a  while  she  taught  in  the  public  schools  of 


Iowa.  In  1907  she  obtained  a  position  as 
the  teacher  of  English  in  the  public  schools 
of  Kokomo,  Indiana,  which  position  she 
still  holds.  During  the  summer  vacation 
of  1910,  she  obtained  employment  with  the 
Central  Lyceum  Bureau  of  Indianapolis, 
Indiana.  In  this  capacity  she  traveled 
through  the  country,  and  visited  the  dif- 
ferent schools  and  colleges  for  the  purpose 
of  placing  lecture  courses  and  making  ap- 
pointments for  the  lecturers  having  con- 
tracts with  the  Central  Lyceum  Bureau. 
During  the  months  .of  June,  July,  and  Au- 
gust, 1910,  her  duties  called  her  to  the 
state  of  Kentucky.  While  here  she  visited 
the  schools  of  Mt.  Sterling,  Winchester, 
Paris,  and  other  places.  On  July  9,  1910, 
she  went  to  Millersburg  and  called  on  Prof. 
Fisher,  of  the  Millersburg  Female  Collie, 
and  conferred  with  him  and  his  son  in  ref- 
erence to  a  lecture  course  at  that  insti- 
tution.     Upon    leaving    Prof.    Blsher,    she 


essential  facts  necessary  for  the  recovery 
of  the  damage  claimed. 

Liability  to  statutory  penalty. 

In  Southern  Kansas  R.  Co.  v.  State,  44 
Tex.  Civ.  App.  218,  99  S.  W.  166,  it  was 
held  that  a  press  of  business  would  not  re- 
lieve a  railroad  company  from  liability  for 
noncompliance  with  the  statute  requiring 
every  railroad  company  to  provide  separate 
coaches  for  white  and  negro  passengers. 

But  in  Com.  v.  Louisville  &  N.  R.  Co.  27 
Ky.  L.  Rep.  932,  87  S.  W.  262,  a  prosecution 
to  enforce  a  penalty  provided  for  violation 
of  Ky.  Stat.  1903,  §  190,  requiring  rail- 
roads to  provide  separate  compartments  for 
white  and  colored  passengers,  for  failure  to 
furnish  sufficient  accommodations  so  that 
white  passengers  were  compelled  to  ride  in 
a  compartment  set  apart  for  colored  pas- 
sengers, it  was  held  tnat  such  penalty  was 
enforceable  only  for  failure  to  provide  sep- 
arate compartments.  And  so  where  separ- 
ate compartments  were  set  aside,  the  com- 
pany was  not  rendered  liable  for  a  failure 
to  furnish  sufficient  accommodation  for  each 
race  in  its  own  compartment.  And  in  sup- 
port of  this  construction  of  that  section, 
the  court  referred  to  §  795  of  the  same  act, 
which  provides  that  every  railroad  company 
shall  furnish  sufficient  accommodation  for 
all  passengers  who  apply  for  transporta- 
tion, but  fails  to  fix  a  penalty  for  failure 
to  comply  therewith. 

Measure  of  damages  —  in  general. 

The  measure  of  damages  for  compelling 
a  white  woman  to  ride  in  a  colored  coach 
is  compensatory  damages,  which  includes 
discomfort,  mortification,  and  humiliation, 
if  proved  with  reasonable  certainty.  Nor- 
folk &  W.  R.  Co.  V.  Stone,  supra. 

A  white  woman  who  is  compelled  to  ride 
in  a  coach  assigned  to  negroes  may  recover 
such  sum  as  will  compensate  her  for  any 
41  L.R.A.(N.S.) 


humiliation  of  feelings  she  endured,  and  for 
any  personal  discomfort  she  suffered,  or  any 
necessary  expense  she  incurred,  which  was 
a  direct  result  of  being  compelled  to  ride 
in  such  coach.  Chesapeake  &  O.  R.  Co.  v. 
Austin,    supra. 

A  carrier,  in  compelling  a  white  woman 
to  ride  in  a  negro  coach,  is  liable  for  the 
mental  pain  and  humiliation  suffered  as  a 
direct  result  of  the  breach,  though  there 
is  no  physical  injury.  Missouri,  IC.  &  T. 
R.  Co.  V.  Ball,  25  Tex.  Civ.  App.  500,  61 
S.  W.  327. 

But  damages  for  humiliation  caused  by 
a  negro's  use  of  profane  language  in  the 
presence  of  a  white  woman  passenger  are 
not  recoverable,  where  not  shown  to  have 
been  called  to  the  attention  of  or  known  to 
the  conductor,  it  not  being  such  conduct  as 
could  have  reasonably  been  anticipated  by 
the  company  or  its  servants  in  control  of 
the  train.  Ibid.  This  was  not  the  unani- 
mous opinion  of  the  court,  however,  one 
judge  stating  that  the  act  of  the  railroad 
company  in  compelling  a  white  person  to  re- 
main in  the  negro  coach  was  a  violation  of 
the  law,  and  in  his  opinion  it  is  liable  for 
all  the  consequences  of  such  violation, 
whether  it  could  have  reasonably  foreseen 
them  or  not. 

— ^punitive  damages. 

In  the  absence  of  insult  a  railroad  com- 
pany will  not  be  liable  in  punitive  damages 
to  a  white  passenger  required  to  enter  a 
coach  provided  for  colored  people.  Southern 
R.  Co.  V.  Thurman,  supra. 

—  excessive  damages. 

One  thousand  dollars  for  compelling  a 
white  woman  to  ride  a  distance  of  66  miles 
in  coach  set  apart  for  negroes  was  held  ex- 
cessive, and  one  hundred  dollars  considered 
full  compensation.  Missouri,  K.  &  T.  R.  Co. 
V.  Ball,  supra.  J.  H.  B. 
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went  to  a  hotel  conducted  by  a  Mrs.  Proc- 
tor, and  remained  there  until  train  time. 
About  2  o'clock  in  the  afternoon  she  went 
to  the  railroad  station  and  got  on  one  of 
defendant's  passenger  trains  proceeding 
from  Millersburg  to  Paris,  and  took  her 
seat  in  the  white  coach.  While  looking 
out  the  window,  she  held  her  ticket  in  her 
hand.  The  conductor  passed  by,  and  grab- 
bed her  ticket  out  of  her  hand.  Pretty 
soon  the  conductor  returned,  and,  glaring 
at  her,  hollered  out:  "You  must  get  out 
of  here."  Plaintiff  said:  "Why?"  The 
conductor  said:  "You  are  colored,  and 
everybody  in  this  car  knows  you  are  color- 
ed." PlaintilT  said:  "I  am  not.  I  am  a 
Russian  Jewess."  The  conductor  said: 
"You  can't  come  that  on  me,  you  know." 
Plaintiff  said:  "i;,  am  traveling  for  the 
Central  Lyceum  Bureau.  I  place  such  men 
as  Bob  Taylor,  and  you  know  I  couldn't  do 
that  kind  of  work  if  I  were  colored." 
Plaintiff  then  reached  over  and  got  her  pa- 
pers out  of  her  grip  and  offered  to  show 
them  to  the  conductor.  The  conductor 
said:  "Never  mind  that.  You  are  colored. 
You  know  it,  and  everybody  knows  it,  and 
you  are  going  to  get  out  of  here."  Plain- 
tiff said:  "I  am  not,  I  am  not."  With 
that  the  conductor  grabbed  her  out  of  the 
seat  and  pushed  her  ahead  of  him.  He 
put  his  hand  on  her  back,  and,  when  she 
got  to  the  entrance,  she  stopped,  and  said: 
"I  am  not  going  in  there."  The  conductor 
said:  "Yes-,  you  are."  He  then  gave  her 
another  push,  and  pushed  her  on  into  the 
other  coach,  saying:  "This  is  the  place  for 
you."  With  that  she  pushed  through  the 
car.  .  The  conductor  shoved  her  with  such 
violence  she  had  to  catch  hold  of  the  backs 
of  seats  to  keep  from  falling.  When  she 
got  into  the  car,  she  felt  dazed  and  sick, 
and  was  greatly  distressed  and  humiliated. 
Upon  reaching  Paris,  plaintiff  changed 
cars  and  went  into  the  white  coach,  where 
she  was  permitted  to  remain  until  she 
reached  Lexington.  When  she  reached  the 
E^ed  Hotel  at  Lexington,  she  was  so  nerv- 
ous and  unstrung  that  she  suffered  a  com- 
plete collapse. 

Plaintiff's  statements  as  to  the  occur- 
rence on  the  train  are  corroborated  by  M. 
J.  Esenbach,  a  young  man  who  lives  at 
Lexington,  Kentucky,  and  who  came  to  her 
assistance  at  Paris,  and  assisted  her  into 
the  white  coach.  Her  statements  as  to  the 
rough  and  violent  manner  of  the  conductor 
toward  her  in  conducting  her  into  the  color- 
ed coach  are  verified  by  the  statements  of 
four  colored  persons  who  were  occupying 
that  coach.  Plaintiff's  st&tcments  as  to 
her  condition  when  she  reached  the  Reed 
Hotel  at  Lexington  are  corroborated  by 
the  testimony  of  the  hotel  porter  and  W. 
41  L.R.A.(N.S.)  61 


H.  Hart,  the  proprietor  of  the  hotel.  Her 
statements  as  to  the  effect  of  the  occur- 
rence upon  her  health  and  nervous  system 
are  corroborated  by  Dr.  H.  C.  Thomas, 
superintendent  of  public  schools  at  Ko- 
komo,  Indiana,  and  by  Mrs.  Mary  White 
Slater,  of  Ironton,  Ohio,  a  lady  who  is  en- 
gaged in  writing  stories  for  magazines.  A 
number  of  prominent  citizens  of  Iowa  and 
Indiana  testified  by  deposition  to  plain- 
tiff's nationality,  and  to  the  fact  that  she 
was  a  young  lady  of  refinement  and  educa- 
tion, and  always  associated  with  the  white 
race.  They  also  testified  that,  while  she 
was  a  person  of  dark  complexion  and  dark 
hair  and  eyes,  her  features  were  character- 
istic of  the  Jewish  race,  and  bore  no  re- 
semblance to  those  of  a  person  of  the  col- 
ored race.  In  addition  to  those  who  testi- 
fied by  deposition,  Dr.  Thomas,  Mrs.  Slater, 
and  Mr.  Stephen  M.  Reynolds,  a  lawyer 
and  lecturer,  of  Terra  Haute,  Indiana,  be- 
sides C.  C.  Fisher,  president  of  the  Millers- 
burg Female  College,  and  his  son,  G.  T. 
Fisher,  were  present  at  the  trial,  and  testi- 
fied to  the  same  effect. 

For  the  defendant,  the  conductor,  sta- 
tion agent,  and  operator,  and  one  or  two 
others,  testified  that  plaintiff  looked  like  a 
mulatto.  The  conductor  further  testifies 
that  after  he  took  up  plaintiff's  ticket,  and 
had  gotten  to  about  the  middle  of  the  car, 
a  passenger  on  the  left-hand  side  said: 
"Cap,  you  have  got  a  colored  lady  back 
there."  When  he  looked  at  plaintiff,  he  be- 
lieved that  she  was  a  colored  person.  On 
returning  to  her  seat,  he  leaned  over  and 
said:  "Haven't  you  made  a  mistake,  and 
got  into  the  wrong  carT"  Plaintiff  said: 
"Why?"  He  then  repeated  the  question, 
and  plaintiff  said:  "I  am  no  negro."  One 
of  the  passengers  then  said:  "She  is  a 
negro.  She  was  standing  talking  to  a 
colored  man  or  two  colored  men  at  the 
station  when  the  train  pulled  in."  Plain- 
tiff never  offered  to  show  him  any  papers^ 
but  simply  denied  that  she  was  a  negro. 
His  manner  towards  her  was  not  abusive 
or  insulting,  nor  did  he  put  his  hand  on 
her.  On  the  contrary,  he  preceded  her  into 
the  negro  coach.  When  he  told  the  plain- 
tiff it  was  necessary  for  her  to  go  into  an- 
other coach,  she  said:  "I  will  go  over  into 
that  car,  but  I  won't  take  a  seat."  One  of 
his  hands  was  injured,  and  he  carried 
plaintiff's  valise  in  the  other  hand.  The 
witnesses  for  the  defendant  also  testified 
that  plaintiff's  complexion  at  the  time  of 
the  trial  was  much  lighter  than  it  was  on 
the  occasion  when  she  was  a  passenger 
from  Millersburg  to  Paris.  In  rebuttal,  it 
was  shown  that  plaintiff's  complexion  was 
just  the  same  when  the  trial  occurred  as 
it  was  when  she  was  a  passengerj  with  the 
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exception  that  her  cheeks  were  not  so  rosy. 
It  was  also  shown  that  the  colored  person 
to  whom  she  was  talking  at  the  station 
was  the  porter.  It  also  developed  on  cross- 
examination  of  Dr.  Thomas  that  plaintiff 
had  had  an  attack  of  grippe  after  the  in- 
cident complained  of,  and  this  might  have 
contributed  to  her  nervous  condition. 

For  defendant,  it  is  insisted  that  the 
railroad  company  is  not  liable  for  the  act 
of  its  conductor  in  wrongfully  compelling 
a  white  passenger  to  ride  in  the  coach  pro- 
vided for  colored  people,  since  the  conduc- 
tor, in  assigning  passengers  to  the  respec- 
tive coaches  provided  for  colored  and  white 
persons,  acts  not  as  the  agent  or  employee 
of  the  railroad,  but  pursuant  to  the  man- 
date of  the  statute.  This  contention  over- 
looks the  fact  that  the  whole  purpose  of 
the  separate  coach  law  is  to  require  a  car- 
rier not  only  to  provide  separate  coaches 
for  colored  and  white  passengers,  but  to 
see  that  the  law  is  made  effective  by  as- 
signing the  passengers  to  the  coaches  to 
which  they  belong.  While  it  is  true  that 
the  statute  imposes  a  penalty  on  the  con- 
ductor for  a  failure  of  duty  in  this  re- 
spect, this  in  no  wise  relieves  the  carrier 
of  its  responsibility  under  the  law.  In 
making  the  conductor  liable  to  a  fine  for 
failure  of  duty,  the  purpose  of  the  law- 
makers was  to  render  the  act  more  effec- 
tive. The  duty  of  assigning  passengers  to 
the  proper  coaches  is  not  imposed  upon 
the  conductor  individually,  but  is  imposed 
upon  him  as  the  conductor  of  the  train. 
In  other  words,  it  is  only  because  of  the 
position  that  he  occupies  that  the  statute 
imposes  upon  him  a  penalty  for  a  failure 
of  duty.  In  executing  the  statute,  or  in 
failing  to  execute  it,  he  acts  as  the  agent 
or  the  representative  of  the  railroad  com- 
pany, and  the  doctrine  of  respondeat  su- 
perior necessarily  applies.  Southern  R.  Co. 
V.  ITiurman,  121  Ky.  716,  2  L.R.A.(N.S.) 
1108,  90  S.  W.  240;  Quinn  v.  Louisville 
ft  N.  R.  Co.  98  Ky.  231,  32  S.  W.  742. 

Under  the  instructions  of  the  court,  the 
jury  were  authorized  to  find  either  com- 
pensatory or  punitive  damages,  and  to  state 
in  their  finding  the  amount  of  each,  if  any. 
The  jury  returned  a  verdict  for  punitive 
damages  only.  It  is  therefore  insisted  that, 
as  there  was  no  finding  of  compensatory 
damages,  the  verdict  of  punitive  damage 
should  not  be  permitted  to  stand.  In  other 
words,  it  is  insisted  that  actual  damage  is 
an  essential  predicate  to  the  imposition  of 
punitive  damages.  It  is  true  that  there 
are  respectable  authorities  which  appear 
to  hold  that  punitive  damages  cannot  be 
awarded  when  the  actual  injury  is  merely 
nominal.  Stacy  v.  Portland  Pub.  Co.  68 
Me.  287.  In  our  opinion,  however,  this 
41  L.R.A.(N.S.). 


view  is  not  correct,  and  does  not  agree 
with  the  great  weight  of  authority.  The 
correct  rule,  we  think,  is  that  if  a  right  of 
action  exists, — ^that  is,  if  the  plaintiff  has 
suffered  an  injury  for  which  compensatory 
damages  might  be  awarded,  although  nomi- 
nal in  amount, — ^he  may  in  a  proper  ease 
recover  punitive  damages.  1  Sedgw.  Dam- 
ages, 8th  ed.  §  361;  Alabama  G.  S.  R.  Go. 
V.  Sellers,  93  Ala.  9,  30  Am.  St.  Rep.  17, 
9  So.  375;  Hefley  v.  Baker,  19  Kan.  11; 
Doster  v.  Western  U.  Teleg.  Co.  77  S.  C. 
56,  57  S.  E.  671. 

In  this  case  the  court  gave  the  follow- 
ing instruction  on  the  measure  of  dam* 
ages:  "If  you  find  for  plaintiff,  the  meas- 
ure of  her  recovery,  if  any,  is  such  a  sum 
of  money  as  will  fairly  compensate  the 
plaintiff  for  the  trouble  and  inconvenience 
of  entering  the  coach  for  colored  passen- 
gers, and  riding  therein  from  Millersburg, 
Kentucky,  to  Paris,  Kentucky,  and,  if  you 
believe  from  the  evidence  that  the  conduct- 
or was  insulting  to  her  by  word  or  act 
or  either,  you  may  or  may  not,  in  your 
discretion,  award  punitive  damages,  not  ex- 
ceeding in  all  the  sum  of  $25,000,  the 
amount  claimed  in  the  petition."  This 
instruction  was  evidently  based  upon  the 
instruction  directed  to  be  given  in  the  ease 
of  Southern  R.  Co.  v.  Thurman,  supra.  In 
that  case,  however,  the  plaintiff  merely 
left  the  white  car,  and  was  not  required 
or  compelled  to  ride  in  the  colored  coach. 
She  afterwards  returned  to  the  white  coach. 
The  court  was  evidently  of  the  opinion 
that,  under  the  peculiar  facts  of  that  case, 
plaintiff  was  not  entitled  to  recover  any- 
thing for  mortification  or  humiliation  of 
feeling. 

In  this  case,  however,  plaintiff  was  not 
only  compelled  to  go  into  the  colored  coach, 
but  to  ride  with  the  negroes  from  Millers- 
burg  to  Paris.  Under  such  circumstances, 
mortification  and  humiliation  of  feeling 
are  necessarily  one  of  the  elements,  and 
one  of  the  chief  elements,  of  damage.  Even 
under  the  instruction  as  given,  however, 
plaintiff  might  have  recovered  nominal 
damages  for  the  injury  which  she  had  at 
the  hands  of  defendant,  and,  that  being 
true,  she  was  entitled  to  recover  punitive 
damages. 

It  is  also  contended  that  under  the  rule 
announced  in  this  state,  punitive  damages 
must  bear  some  relation  to  the  damages 
allowed  by  way  of  compensation.  Such, 
however,  is  not  the  rule.  The  doctrine  is 
that  punitive  damages  must  bear  some  re- 
lation to  the  injury  and  the  cause  thereof. 
Louisville  Southern  R.  Co.  v.  Minogue, 
90  Ky.  369,  29  Am.  St.  Rep.  378,  14  S.  W. 
357;   Louisville  &  N.  R.  Co.  v.  Roth,   130 


1912. 


LOUISVILLE  &  N.  R,  CO.  v.  RITCHEL. 


963 


Ky.  767,  114  S.  W.  264;  Buford  v.  Hope- 
well, 140  Ky.  666,  131  S.  W.  602. 

Ab  the  jury,  even  under  the  instructions 
as  given,  might  have  awarded  compensa- 
tory damages,  though  nominal  in  amount, 
and  under  a  proper  instruction  might  have 
awarded  damages  for  humiliation  and 
mortification  of  feeling,  we  conclude  that 
the  fact  that  the  jury  returned  a  verdict 
for  punitive  damages  only  furnishes  no 
just  reason  why  the  verdict  should  not  be 
allowed  to  stand,  since,  under  the  rule  in 
force  in  this  state,  punitive  damages,  when 
allowed,  are  given  as  compensation  to  the 
plaintiff,  and  not  solely  as  a  punishment 
of  the  defendant.  Tennessee  C.  R.  Co.  v. 
Brashear,  29  Ky.  L.  Rep.  1277,  93  S.  W. 
349. 

While  the  verdict  is  large,  we  cannot 
say  that  it  is  so  large  as  to  appear  at 
first  blush  to  be  the  result  of  prejudice  or 
passion  on  the  part  of  the  jury.  Plaintiff 
was  a  young  woman  of  culture  and  refine- 
ment. She  was  traveling  alone  in  a  dis- 
tant state.  If  it  be  true  that  the  conduct- 
or handled  her  as  roughly  as  she  claims, 
and  his  manner  towards  her  was  as  in- 
sulting as  she  and  her  witnesses  claim  it 
was,  and  in  addition  to  that  she  was  com- 
pelled to  ride  in  the  coach  and  suffered  the 
nervous  shock*  which  her  witnesses  say  did 
result  therefrom,  we  cannot  say  in  a  case 
like  this,  where  punitive  damages  may  be 
recovered,  that  a  verdict  of  $3,750  is  ex- 
cessive. 

By  its  instructions  the  court  told  the 
jury  in  substance  that  plaintiff  could  not 
recover  if,  at  the  time  she  was  required  to 
enter  the  coach  provided  for  colored  pas- 
sengers, the  conductor  in  good  faith  be- 
lieved, and  in  the  exercise  of  ordinary  care 
had  the  right  to  believe,  she  was  a  woman 
of  color,  and  was  not  insulting  to  her. 
This  instruction,  and  the  converse  thereof, 
properly  presented  the  law  of  the  case. 
The  only  error  in  the  instructions  was  in 
the  instruction  on  the  measure  of  damages, 
and  was  in  favor  of  defendant. 

Finding  no  error  in  the  record  preju- 
dicial to  the  substantial  rights  of  the  de- 
fendant, the  judgment  is  affirmed. 
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EMPLOYERS'     INDEMNITY     COMPANY 
OF  PHILADELPHIA,  Appt., 

V. 

KELLY  COAL  COMPANY. 

(149  Ky.  712,  149  S.  W.  992.) 

Insurance  ^  employers'  liability  —  In- 
jury to  dbntractor's  servant. 

Employers'   liability   insurance  does  not ' 
41  L.R.A.(N.S.) 


cover  injury  to  employees  of  independent 
contractors  performing  labor  for  the  in- 
sured, although  the  insured,  to  aid  the  con- 
tractor, advances  the  pay  of  employees,  and 
the  action  for  compensation  ia  brought 
against  him. 

(October  9, 1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bell  County 
sustaining  a  demurrer  to  the  answer  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  under  an  employers'  lia- 
bility policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bmoe  &  BnlUtt,  for  appellant: 

The  employee  of  a  "contract  miner"  is 
not  an  employee  of  the  mine  owner. 

Harris  v.  McNamara,  97  Ala.  181,  12  So. 
103. 

Messrs.  R.  T.  Irvine  and  MeCcalf  & 
Jeffries,  for  appellee: 

The  owner  of  a  coal  mining  property 
cannot  relieve  himself  of  liability  to  per- 
sons who  work  in  said  mine  by  leasing  out 
the  property  and  turning  the  same  over 
to  the  operation  and  absolute  control  of 
some  other  person  or  corporation;  because 
the  entire  class  of  persons  working  in  the 
mine  are,  constructively  at  least,  employees 
of  the  mine-owning  company. 

Stearns  Coal  Co,  jf.  McPherson,  144  Ky. 

Note,  *  What  employees  are  covered  hy 
indemnity  policy. 

This  note  does  not  cover  the  general  ques- 
tion whether  indemnity  insurance  contracts 
inure  to  the  benefit  of  the  insured's  em- 
ployees, but  is  confined  to  the  considera- 
tion of  who  are  employees  within,  the  mean- 
ing of  such  policies. 

As  to  injuries  covered  by  employers'  in- 
demnity policy,  see  note  to  H.  P.  Hood  & 
Sons  V.  Maryland  Causalty  Co.  30  L.R.A. 
(N.S.)  1192. 

The  question  what  employees  are  covered 
by  indemnity  policies  is  determined  by  the 
provisions  of  the  contract  of  insurance,  as 
to  which  there  is  considerable  variance. 

In  Travelers  Ins.  Co.  v.  Bright,  24  Ohio 
C.  C.  441,  the  insured  had  taken  a  contract 
on  the  entire  work  of  adding  additional 
stories  to  a  large  brick  building,  and  had 
sublet  the  work,  with  the  exception  of  the 
carpentering,  painting,  and  plastering.  The 
policy  undertook  to  indemnify  against  dam- 
age resulting  from  injuries  to  any  employee 
or  employees  of  the  insured,  and  divided 
the  employees  into  several  classes,  includ- 
ing "laborers,"  and  stipulated  therein  wages 
varying  according  to  the 'class  of  work  per- 
formed. Under  this  policy  it  was  held  that 
a  man  employed  as  a  laborer  by  the  in- 
sured, who  was  temporarily  put  at  work  by 
the  latter  to  operate  a  hoisting  apparatus 
leased  and  operated  jointly  by  the  insured 
and   the  contractor   for  the  mason  work. 
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730,  139  8.  W.  971;  Curvin  v.  Grimes,  132 
Ky.  656,  116  S.  W.  726;  Edwards  v.  Lam, 
132  Ky.  32,  116  S.  W.  283,  119  S.  W.  176, 
131  8.  W.  796;  Dives  v.  Fidelity  &  C. 
Co.  206  Pa.  199,  56  Atl.  960;  Indiana  Iron 
Co.  T.  Cray,  19  Ind.  App.  666,  48  K.  E. 
803. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  the  Employers'  Indem- 
nity Company  of  Philadelphia,  insured  the 
appellee,  the  Kelly  Coal  Company,  against 
claims  for  damages  arising  out  of  injuries 
to  its  employees  to  the  extent  of  $1,500. 
Carmichael  was  injured  in  the  mine  of  the 
Kelly  Coal  Company;  and,  having  made  a 
claim  against  that  company   for  damages 


on  account  of  the  injury,  the  coal  company 
notified  the  indemnity  company  of  Car- 
michael's  claim  against  it»  and  called  npon 
the  indemnity  company  to  defend  the  ac- 
tion. The  indemnity  company  refused,  how- 
ever, to  defend,  on  the  ground  that  Car- 
michael was  not  an  employee  of  the  coal 
company  at  the  time  of  the  accident^  and 
his  claim  was  not,  therefore,  covered  by 
the  policy.  The  coal  company  compromised 
the  claim  by  paying  Carmichael  $2,000; 
and  having  called  upon  the  indemnity  com- 
pany to  reimburse  it,  and  it  having  failed 
to  do  so,  the  Kelly  Coal  Company  brou^^ht 
this  action  to  recover  $1,600,  the  maximum 
liability  under  the  policy,  and  $300  ex- 
pended by  it  as  attorneys'  fee  in  making 
the    settlement.     The    indemnity    company 


was  a  laborer,"  within  the  meaning  of  the 
policy,  where  he  still  received  his  wages 
from  the  insured,  and- the  apparatus  upon 
which  he  was  at  work  was  a  usual  part  of 
the  business  of  a  contracting  carpenter. 
The  court  said:  "We  think  that  in -carry- 
ing on  this  work  he  was  doing  what  was 
contemplated  at  the  time  this  paper  was 
signed, — ^that  is  to  say,  the  materials  were 
being  hoisted  by  the  steam  hoisting  ap- 
paratus, and  that  the  employees  of  Mr. 
Bright  would  be  engaged  in  and  about  that 
business;  it  was  a  part  of  the  work  which 
was  being  carried  on;  it  was  within  the 
carpenter  work  of  Briqfit,  at  least,  that  all 
his  material  should  be  carried  up  and  his 
plastering  and  carpenter  work,  by  a  hoist- 
ing apparatus  of  that  kind.  Now,  did  he 
forfeit  his  right  to  protection  under  the 
policy  by  the  fact  that  under  this  arrange- 
ment, which  he  had  made  for  convenience 
and  economy,  that  they  were  engaged  in 
hoisting  up  some  material  also  for  Hart- 
man,  and  that  they  joined  together  in  pac- 
ing for  the  running  of  the  engine  and  m 
paying  the  engineer  his  wages?  It  seems 
to  us  not.  It  seems  to  us  that  this  man 
was,  while  in  this  employ,  fairly  and  justly 
within  the  terms  of  this  policy  issued  to 
Bright,  and  that  any  accident  that  occurred 
in  and  about  this  work  at  that  point,  and 
at  the  time  and  place  where  he  was  when 
he  was  killed,  was  fairly  and  justly  within 
the  terms  of  the  policy,  and  is  one  that  was 
within  the  fair  contemplation  of  the  par- 
ties to  be  covered  at  the  time  the  contract 
was  made." 

In  Dives  v.  Fidelity  A;  C.  Co.  206  Pa.  199, 
66  Atl.  960,  an  employers'  liability  policy 
issued  to  owners  about  to  erect  a  building 
provided  that  "this  policy  does  not  cover 
loss  from  liability  for  injuries  as  aforesaid 
to  or  caused  by  any  person,  unless  his 
wages  are  included  in  the  estimated  wages 
hereinafter  set  forth,  and  he  is  on  duty  at 
the  time  of  the  accident  in  an  occupation 
hereinafter  described  at  the  place  or  places 
mentioned  in  the  schedule."  An  item  in 
the  blank  application  read,  "The  estimated 
pay  roll  does  not  include  the  wages  paid 
by'  subcontractors,"  but  before  the  appli- ' 
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cation  was  signed  the  word  "not"  in  this 
item  was  striScen  out,  and  the  answer  was 
"yes."  The  corresponding  schedule  at- 
tached to  the  policy  was  the  same  as  this 
item,  except  that  in  the  schedule  the  word 
"not"  was  not  stricken  out,  but  the  anawer 
"yes"  was  written  after  the  item,  the  same 
as  that  in  the  application.  It  was  held 
that  the  wages  of  an  employee  of  a  sub- 
contractor were  included  in  the  estimated 
pay  roll,  and  that  the  insured  was  entitled 
to  recover  on  the  policy  for  damages  which 
he  was  forced  to  pay  an  injured  employer 
of  such  contractor.  The  court  in  Employ- 
ees' Indemnitt  Co.  v.  Kelly  Coal  Co.  dis- 
tinguished this  case  on  the  ground  that  the 
premium  paid  for  the  policy  was  based 
upon  an  estimated  pay  roll  which  included 
the  wages  paid  by  the  subcontractor  to  the 
injured  workman. 

In  London  Guarantee  &  Acci.  Co.  v. 
Ogelsby,  231  Pa.  186,  80  Atl.  57,  an  indem- 
nity policy  issued  to  a  plumber,  under  a 
heading  "kind  of  work,"  specified  "plumb- 
ers inside  building"  and  "plumbers  ex- 
terior construction,"  and  under  another 
heading  entitled  "Estimated  pay  roll  for 
policy  term,"  the  sum  of  $10,000  was  noted 
against  "plumbers  inside  building,"  and 
$2,000  against  "plumbers  exterior  construc- 
tion." It  was  held,  where  a  section  of 
the  policy  following  the  above  schedule  pro- 
vided that  "the  estimated  pay  roll  covers 
the  wages  of  all  persons  employed  at  the 
places  mentioned  above,  etc.,"  that  the  in- 
sured was  protected  against  accidents  to 
bis  helpers,  laborers,  and  others  that  were 
engaged  in  the  work  of  his  plumbing  busi- 
ness, in  addition  to  the  plumbers  them- 
selves, and  that  he  was  liable  for  premiums 
computed  upon  such  a  construction  of  the 
contract. 

In  Maryland  Casualty  Co.  v.  Little  Rock 
R.  &  Electric  Co.  92  Ark.  306,  122  S.  W. 
994,  it  was  held  that  a  casualty  policy  is- 
sued to  an  electric  light  and  power  com- 
pany which  had  no  power  plant,  but  pur- 
chased its  current,  which  provided  that  it 
should  cover  all  operations  in  connection 
with  its  business,  including  the  mainte- 
nance and  ordinary  extension  of  lines,  and 


iiii 


fcMPtoiTEiiS'  mbEMNiw  66,  t.  kmi,^  COAt  66. 


Mi 


makes  no  question  of  the  propriety  or  rea- 
sonableness of  the  settlement  with  Car- 
michael;  but  in  the  first  paragraph  of  its 
answer  it  traversed  all  the  material  allega- 
tions of  the  petition  which  set  up  Car- 
michael's  employment  by  the  coal  com- 
pany; and  in  a  second  paragraph  it  alleged 
affirmatively  as  follows:  "Further  answer- 
ing herein,  defendant  says  that  prior  to 
the  injury  to  R.  L.  Carmichael,  referred  to 
in  the  petition,  plaintiff,  the  Kelly  Coal 
Company,  had  entered  into  a  contract  with 
one  Ramsey  under  and  by  which  said  Ram- 
sey had  undertaken  to  mine  all  the  coal 
in  a  certain  section  of  plaintiff's  mine  at 
a  fixed  price  per  ton,  and  to  deliver  the 
same  at  the  tipple.  In  the  course  of  the 
prosecution  of  this  work,  and  in  order  to  ^ 


enable  him  to  perform  it,  said  Ramsey  em- 
ployed the  said  Carmichael  and  others  to 
work  for  him  in  the  performance  of  his 
said  contract  with  plaintiff.  In  order  to 
assist  the  said  Ramsey  in  carrying  out 
said  contract,  plaintiff  agreed  with  him  to 
advance  and  pay  to  the  employees  of  said 
Ramsey,  including  the  said  R.  L.  Car- 
michael, the  amounts  severally  due  them 
from  him  from  time  to  time,  and  it  was 
agreed  and  understood  between  plaintiff 
and  said  Ramsey  that  at  the  end  of  each 
month  the  amounts  which  plaintiff  had 
thus  paid  to  his  employees  should  be 
charged  by  plaintiff  to  said  Ramsey,  and 
deducted  from  the  amount  due  from  plain- 
tiff to  him  under  his  contract  with  plain- 
tiff.   This  agreement  between  plaintiff  and 


drivers,  helpers,  and  stablemen,  upon  a 
sale  o£  the  lighting  business  to  the  com- 
pany furnishing  the  lighting  plant  its 
power,  did  not  include  employees  in  the 
boiler  fmd  engine  room  of  the  transferee. 

And  it  was  held  in  this  case  that  the 
transfer  of  the  policy  did  not  extend  its 
terms  to  cover  a  class  of  employees  that 
were  not  included  in  the  policy  at  the  time 
of  its  execution. 

In  Wollman  v.  Fidelity  ft  C.  Co.  87  Mo. 
App.  677,  an  employers  indemnity  policy 
described  the  insured's  business  as  that  of 
"wholesale  dry  goods  and  stock  of  mer- 
chandise," and  stated  that  the  machinery 
used  was  that  usual  to  such  buildings.  It 
was  held  that  injury  to  an  employee  en- 
gaged in  running  machinery  for  polishing 
rusty  cutlery,  put  in  the  building  after  the 
issuance  of  the  policy,  was  not  covered 
by  it. 

In  United  Zinc  Cos.  v.  General  Acci.  Assur. 
Corp.  125  Mo.  App.  41,  102  S.  W.  605,  it 
was  held  that  a  policv  issued  to  a  corpora- 
tion for  the  benefit  of  its  employees,  whose 
names  were  entered  thereon,  did  not  inure 
to  the  benefit  of  one  who  was  not  in  the 
corporation's  emplov  at  the  time  the  policy 
was  issued,  and  whose  name  did  not  ap- 
pear thereon,  notwithstanding  he  had  been 
in  the  corporation's  employ  several  times 
and  was  in  its  service  a  few  weeks  imme- 
diately after  the  date  of  the  policy,  but 
left  and  did  not  return  to  its  employ  until 
a  short  time  before  he  was  killed;  and  this 
was  held  to  be  true  although  such  em- 
ployee's name  appeared  on  a  schedule  of 
employees  which  was  filed  shortly  after 
his  death. 

One  theory  upon  which  a  recovery  was 
claimed  by  the  plaintiff  in  this  case  was 
that,  inasmuch  as  the  n.en  in  the  corpora- 
tion's employ  were  changed  now  and  then, 
the  policy  was  intended  to  insure  from 
month  to  month  such  employees  as  hap- 
pened to  be  working  for  the  corporation 
during  a  given  month,  and  were  willing  to 
contribute  their  wages  to  pay  for  the  in- 
surance; and  another  theory  of  the  plain- 
tiff was  that  the  premium  had  been  col- 
lected from  the  deceased  employee  and  paid 
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over  to  the   agent  of  the  company.     The 
court  said:     "The  policy,  on  its  face,  un- 
dertakes to  insure  United  Zinc  Companies 
(Plaintiff)  as  indemnity  for  the  benefit  of 
employees    whose    names    were    attached. 
Clark's    name   not  being   included   in   the 
schedule  of  attached  names  when  the  policy 
was  written,  and  he  being  out  of  plaintiff's 
employ  at  the  time,  the  insurance  did  not 
inure  to  his  benefit.    We  have  been  unable 
to  see  how  any  advantage  is  to  be  derived 
by  the  plaintiff  from  the  fact  that  his  name 
appears  on  the  schedule  of  names  covered 
by  insurance  during  July.    The  proof  shows 
conclusively  that  this  list  was  not  made 
out    earlier    than    the    day    after    Clark's 
death,  that  is,  on  June  10.    As  it  reads,  it 
provided    for    insuring    Clark    during    the 
month  of  July,  which,  of  course,  could  not 
be  done,   he   being  no   longer   alive.     The 
theory   of   plaintiff's   counsel   seems  to   be 
that  premiums  for  insurance  had  been  col- 
lected from  Clark  for  a  month  previous  to 
his  death;  that  these  premiums  were  paid 
over  to  the  agent  of  tne  company,  and  in 
consequence     Clark     was     really     insured, 
though  his  name  was  not  on  the  schedule. 
The  agent  of  the  insurance  company  him- 
self made  out  the  list  of  names;  and,  as  we 
understand,   the   contention   of  plaintiff   is 
that,  if  Clark's  name  was  omitted  from  the 
list,  the  company  was  guilty  of  the  omis- 
sion,  and  therefore   can  make  no  defense 
on  account  of  it.    This  theory  is  inconsist- 
ent with  the  conceded  fact  that  Clark  had 
only   re-entered  plaintiff's   employ   two   or 
three  days  before  he  was  killed.    However, 
the  propriety  of  the  court's  action  in  forcing 
plaintiff  to  a  nonsuit  is  to  be  determined 
by  considering  an  offer  of  testimony  made 
by  plaintiff's  counsel  and  excluded  by  the 
court." 

In  Embler  v.  Hartford  Steam  Boiler  In- 
spection &  Ins.  Co.  168  N.  Y.  431,  44  L.R.A. 
612,  53  N.  E.  212,  it  was  held  that  an  em- 
ployee or  his  representatives  had  no  right 
of  action  based  on  a  policy  of  insurance 
issued  to  his  employer,  and  that  this  was 
especially  true  as  to  one  who  was  not  em- 
ployed by  the  insured  at  the  time  the  policy 
was  issued.  J.  T.  W. 
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Baid  Ramsey  was  carried  out  according  to 
its  terms;  and  in  this  way,  and  in  no  oth- 
er, did  plaintiff  make  'payments  to  said 
Carmichael  for  work  don^  by  him  for  Ram- 
sey, as  aforesaid,  and  it  then  charged  said 
payments  to  said  Ramsey,  and  deducted 
same  from  the  compensation  which  other- 
wise would  have  been  due  from  plaintiff 
to  said  Ramsey  under  his  said  contract. 
There  was  no  other  connection  between 
plaintiff  and  said  R.  L.  Carmichael  than  as 
herein  set  forth."  The  circuit  court  sus- 
tained a  demurrer  to  the  answer  as  a 
whole;  and,  the  indemnity  company  hav- 
ing stood  by  its  answer,  and  declined  to 
further  plead,  the  court  gave  judgment 
against  it  for  $1,800,  in  accordance  with 
the  prayer  of  the  petition.  From  that 
judgment  the  indemnity  company  prose- 
cutes this  appeal. 

It  is  conceded  that,  if  Carmichael  was 
not  embraced  within  the  meaning  of  the 
term  "employee"  as  used  in  the  contract 
of  insurance  appellant  was  not  liable.  The 
only  question,  therefore,  presented  for  re- 
view, is  this:  Did  the  second  paragraph 
of  the  answer  state  facts  which  showed 
Carmichael  to  be  an  employee  of  the  Kelly 
Coal  Company  at  the  time  of  the  injury? 
The  petition  alleged  that  Carmichael  was 
an  employee  of  the  Kelly  Coal  Company, 
and  that  his  wages  were  included  in  that 
company's  pay  roll,  which  was  the  agreed 
basis  for  fixing  the  premium  upon  the  pol- 
icy. The  purpose  of  the  allegation  that 
CarmichaeFs  wages*  were  included  in  the 
coal  company's  pay  roll  was  to  show  a 
state  of  facts  that  would  present  the  rela- 
tion of  master  and  servant  between  Car- 
michael and  the  coal  company,  and  conse- 
quently show  Carmichael  to  be  an  em- 
ployee of  the  coal  company  and  within  the 
terms  of  the  policy.  But,  these  allegations 
of  the  petition  having  been  denied  by  ap- 
pellant, they  cannot  be  considered  in  test- 
ing the  sufficiency  of  either  the  second  para- 
graph of  the  answer,  or  the  answer  as  a 
whole.  The  only  question  is,  Did  the  fact 
shown  by  the  second  paragraph  of  the  an- 
swer, that  the  Kelly  Coal  Company  paid 
Carmichael's  wages  for  Ramsey,  by  whom 
Carmichael  was  employed,  make  Carmich- 
ael an  employee  of  the  Kelly  Coal  Com- 
pany, and  thus  bring  him  within  the  terms 
of  the  insurance  policy?  The  decision  of 
the  circuit  court  was  necessarily  rested  up- 
on the  idea  that  that  fact  did  make  Car- 
michael an  employee  of  the  Kelly  Coal 
Company. 

Appellee  relies  principally  upon  the  two 
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cases  of  Dives  v.  Fidelity  k  C.  Co.  206 
Pa.  200,  55  Atl.  950,  and  Indiana  Iron  Co. 
v.  Cray,  19  Ind.  A  pp.  565,  48  N.  E.  803, 
to  support  the  judgment  of  the  trial  court. 
We  have  examined  the  opinions  in  those 
cases  carefully,  and  fail  to  find  that  they 
should  have  any  controlling  influence  in 
the  decision  of  this  case.  Dives  v.  Fidelity 
&  C.  Co.  is  not  in  point,  because  the  pre- 
mium paid  for  the  policy  in  that  case  was 
based  upon  an  estimated  pay  roll  which 
included  the  wages  paid  by  the  subcon- 
tractor to  the  injured  workman.  In  com- 
menting upon  that  fact  the  court  0aid: 
"From  this  it  is  clear  that  the  defendant 
company  itself  defined  the  persons  who 
were  to  be  regarded  as  'employees'  under 
the  terms  of  the  policy,  for  the  clause  can- 
not be  read  otherwise  than  that  any  per- 
son whose  wages  were  included  in  the  esti- 
mated wages  set  forth  in  the  schedule  was, 
for.  the  purpose  of  the  protection  intended 
by  the  policy,  to  be  considered  as  an  'em- 
ployee' of  the  insured,  no  matter  what  may 
be  the  strict  and  literal  meaning  of  the 
word  when  standing  alone." 

It  will  be  seen  that  the  decision  in  that 
case  was  rested  upon  the  controlling  fact 
that  the  wages  of  the  injured  workman 
were  embraced  in  the  wages  upon  which 
the  premium  was  estimated,  and  that  by 
that  act  the  parties  necessarily  brought 
the  injured  workman  within  the  meaning 
of  the  term  "employee"  as  used  in  the 
policy.  But  in  the  case  at  bar  that  allega- 
tion of  the  petition  is  expressly  denied. 
The  decision  in  the  Dives  Case  is  therefore 
radically  different  in  principle  from  the 
case  at  bar,  and  has  no  application  to  it. 
Neither  is  the  opinion  in  Indiana  Iron  Co. 
V.  Cray,  supra,  any  more  helpful  in  the  de- 
cision of  this  case,  since  the  jury  in  that 
case  expressly  found  that  Cray  was  in  the 
employment  of  the  defendant  company,  and 
was  working  for  it  when  he  was  injured. 
To  make  that  decision  an  authority  for  the 
determination  of  this  case,  it  would  have 
to  be  shown  here  that  Carmichael  was  in 
the  employment  of  and  working  for  the 
Kelly  Coal  Company  when  he  was  in- 
jured,— ^a  fact  which  is  expressly  denied  by 
the  answer,  and  which  denial  must  be  tak- 
en as  true  for  the  purposes  of  the  demur- 
rer. In  26  Cyc.  971,  it  is  said:  "Wheth- 
er or  not  the  relation  of  master  and  serv- 
ant exists  in  a  given  case  is  a  question  of 
fact,  or  of  mixed  law  and  fact,  and  is  to 
be  proved  as  any  other  like  question.  Gen- 
erally speaking,  any  evidence  tending  to 
prove  or  disprove  the  relationship   is  ad- 
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missible,  its  weight  and  sufficiency  being 
left  to  the  jury  under  the  instructions  of 
the  court." 

Speaking  generally,  the  relation  may  be 
said  to  exist  whenever  the  employer  re- 
tains the  right  to  direct  not  only  what 
shall  be  done,  but  how  it  shall  be  done. 
Robinson  v.  Webb,  11  Bush.  464;  Central 
Coal  &  I.  Co.  V.  Grider,  115  Ky.  756,  65 
L.R.A.  455,  74  S.  W.  1058;  Jahn  v.  Wm. 
H.  McKnight  A  Co.  117  Ky.  661,  78  S.  W. 
862.  The  significant  element  in  the  rela- 
tion of  an  employee  and  his  employer  is 
personal  service.  In  Wood  on  Master  & 
Servant,  §  317,  it  is  said:  "The  real  test 
by  which  to  determine  whether  a  person  is 
acting  as  the  servant  of  another  is  to  as- 
certain whether,  at  the  time  when  the  in- 
jury was  inflicted,  he  was  subject  to  such 
person's  orders  and  control,  and  was  liable 
to  be  discharged  by  him  for  disobedience 
of  orders  or  misconduct."  In  other  words, 
an  "employee"  is  one  who  works  for  and 
under  the  control  of  his  employer.  The 
mode  of  payment  is  a  circumstance  in  solv- 
ing the  question  whether  the  relation  of 
master  and  servant  exists,  but  it  is  not 
decisive  of  that  question.  In  Corbin  v. 
American  Mills,  27  Conn.  274,  71  Am.  Dec. 
63,  it  was  held  the  manner  of  paying  for 
the  work  or  thing  done,  whether  by  the 
day  or  job,  though  a  circumstance  to  be 
considered,  is  not  a  criterion  for  deter- 
mining whether  the  employee  is  a  contract- 
or or  a  servant, — that  the  real  test  is 
whether  or  not  the  person  employed  is  act- 
ing for  or  in  place  of  his  employer,  and 
in  his  absence  in  accordance  with  and  rep- 
resenting the  latter's  will,  and  not  his  own. 

It  was  error  therefore  for  the  circuit 
court  to  hold,  as  it  did,  that  the  fact  that 
the  Kelly  Coal  Company  paid  Carmichael's 
wages  merely  for  the  purpose  of  assisting 
Ramsey,  who  had  employed  Carmichael, 
made  Carmichael  an  employee  of  thje  Kel- 
ly Coal  Company.  The  answer  made  an  is- 
sue upon  the  question  of  the  company's 
employment  of  Carmichael,  and  the  further 
statements  that  Ramsey  employed  Car- 
michael, and  that  the  company  merely  paid 
his  wages  out  of  Ramsey's  money,  and  as 
an  accommodation  to  Ramsey,  did  not,  by 
virtue  of  the  terms  used,  change  the  issue 
made  by  the  traverse,  or  make  Carmichael 
an  employee  of  the  Kelly  Coal  Company. 
That  question  of  appellant's  liability 
should  have  been  submitted  to  the  jury,  un- 
der proper  instructions  giving  the  law  as 
to  what  constitutes  an  employee. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 
41  L.R.A.(N.8.) 
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WILLIAM  C.   FOSTER,  Appt., 

V. 

P.  B.  MALBERG  et  al.,  Respts. 
(119  Minn.  168,  137  N.  W.  816.) 

Bond  —  auditor  *  liability  of  sureties. 

1.  In  an  action  upon  the  official  bond  of 
a  county  auditor,  wherein  both  the  auditor 
and  his  sureties  are  made  defendants,  the 
terms  of  the  bond  define  and  determine  the 
extent  of  the  auditor's  liability,  which  is 
no  greater  and  no  less  than  that  of  his 
sureties;  the  liabili^  of  both  being  meas- 
ured by  the  terms  oi  the  bond,  reasonably, 
but  strictly,  construed. 

Tax  *  failure  of  tiUe  *  liability  of 
officer. 

2.  Although  the  requirement  of  Rev. 
Laws  1905,  §  927,  that  a  certain  notice 
must  be  given  by  a  county  auditor  before 
he  sells  lands  for  taxes  is  mandatory,  and 
calls  for  a  purely  ministerial  act  on  the 
part  of  the  auditor,  the  nonperformance  of 
which  renders  a  sale  by  him  void,  yet  un- 
der the  doctrine  of  caveat  emptor,  as  ap- 
plied to  tax  sales,  the  purchaser  at  such  a 
sale  is  conclusively  presumed  to  know  of 

Headnotes  by  Philip  E.  Bbown,  J. 

Note.  *  Liability  of  tax  officers  or  their 
bond  for  failure  of  tax  purchaser's 
title  on  account  of  irregularities  in 
procedure. 

The  right  of  a  purchaser  at  an  invalid 
tax  sale,  in  the  absence  of  statute,  to  be 
reimbursed  by  the  taxing  authority  for 
the  purchase  price,  or  for  taxes  subse- 
quently paid  by  him,  is  discussed  in  a  note 
to  Lisso  V.  Natchitoches  Parish,  31  L.R.A. 
(N.S.)    1141. 

There  seems  to  be  some  conflict  among 
the  cases  as  to  the  right  of  the  purchaser 
at  a  tax  sale  to  hold  tax  officers  or  their 
bond  liable  on  account  of  errors  or  irregu- 
larities affecting  the  validity  of  the  title. 

Where  a  purchaser' at  a  tax  sale,  after 
paying  the  purchase  money  and  entering 
into  possession,  was  ejected  by  the  owners 
of  the  property,  because  of  the  collector's 
omission  to  give  the  notice  required  of 
such  sales,  and  was  obliged  to  pay  costs 
and  mesne  profits,  it  was  held  in  Hamil- 
ton V.  Valiant,  30  Md.  139,  that  since  such 
a  purchaser  came  strictly  and  rigidly  with- 
in the  rule  of  caveat  emptor,  he  could  not 
recover  damages  from  the  collector.  The 
deed  in  the  above  case  was  wholly  without 
any  covenant  or  warranty  of  title. 

So  selectmen,  in  the  absence  of  fraud, 
malice,  or  wilful  neglect  on  their  part,  are 
not  responsible  to  the  purchaser  of  a  tax 
title  invalid  because  of  errors  in  the  as- 
sessment. Harris  v.  Willard,  Smith  (N. 
H.)  63.  The  above  case  also  holds  that, 
even  if  the  original  purchaser  could  sue  the 
selectmen  for  such  errors,  a  purchaser  un- 
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the  exiBtence  of  every  defect  in  such  pro- 
ceedings; and  hence,  if,  by  reason  of  the 
auditor's  failure  to  give  the  prescribed  no- 
tice, the  purchaser  fails  to  obtain  a  valid 
title,  it  must  be  considered  that  the  lat- 
tor's  own  want  of  proper  care  and  dili- 
gence, and  not  the  neglect  or  default  of 
the  auditor,  was  the  proximate  cause  of 
the  purchaser's  injury,  so  that  the  latter 
can  have  no  recovery  against  the  former 
therefor,  in  the  absence  of  statute  to  such 
effect. 

Same  —  statntory  liability. 

3.  In  such  a  case  the  liability  of  the 
auditor  is  neither  enlarged  nor  diminished 
by  Rev,  Laws  1005,  §  4533,  providing  that 
an  official  bond  shall  be  security  to  all  per- 
sons severally  for  the  official  delinquencies 
against  which  it  is  intended  to  provide, 
and  that  any  person  injured  thereby,  or 
who  is  by  law  entitled  to  the  benefit  there- 
of, may  sue  thereon  in  his  own  name, 

(October  11,   1912.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Marshall  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  on  an  auditor's  official  bond 
to  recover  the  damages  alleged  to  have 
been  caused  by  his  neglect  of  duty.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Willlain  G.  White,  for  appellant: 

It  was  the  official  duty  of  the  defendant 
Malberg  to  give  two  weeks'  published  no- 
tice of  the  tax  sale  held  in  ^farshall  coun- 
ty in  1908;  and  this  duty  was  a  minis- 
terial one  on  his  part. 

McCord  V.  Sullivan,  85  Minn.  344,  89 
Am.  St.  Rep.  561,  88  N.  W.  989;  Olaon  v. 
Phillips,  80  Minn.  339,  83  N.  W.  139. 

The  failure  of  the  defendant  Malberg  to 
discharge  his  official  duty  rendered  him 
and  the  sureties  on  his  bond  liable  for 
this  malfeasance  in  office. 

29  Cyc.  1455;  Amy  v.  The  Supervisors 
(Amy  V.  Barkholder)  11  Wall.  136,  20  L. 
ed.  101;  Mechanics'  Bldg.  Asso.  v.  Whit- 
acre,  92  Ind.  547;  Reeder  v.  Stattf,  98  Ind. 
116;  Hartwell  v.  Riley,  47  App.  Div.  154, 
62  N.  Y.  Supp.  317;  Bryant  v.  Randolph, 
133  N.  Y.  70,  30  N.  E.  657;  Olmsted  v. 
Dennis,  77  N.  Y.  378;  People  v.  Smith,  123 
Cal.  70,  65  Pac.  765;  Lammon  v.  Feusier, 
111  U.  S.  17,  28  L.  ed.  337,  4  Sup.  Ct. 
Rep.  286;  Hall  v.  Tierney,  89  Minn.  407, 
95  N.  W.  219;  Seltner  v.  Ransom,  82  Minn. 
404,  85  N.  W.  158;  Hursey  v.  Marty,  61 
Minn.  430,  63  N.  W.  1090. 

Mr.  F.  A.  Grady,  for  respondent: 

Defendant  Malberg  and  his  bondsmen  are 
not  liable  in  this  action,  unless  made  so 
by  an  express  statutory  provision. 


der  him  could  not,  such  an  action  not  being 
assignable. 

And  in  Ross  ▼.  Mabry,  1  Lea,  226,  hold- 
inff  that  the  purchaser  of  land  at  a  tax 
sale  acquires  by  the  purchase  alone  no  lien 
enforceable  in  equity  for  repayment  of  the 
money  paid,  it  is  said  {dictum)  that  the 
purchaser  has  no  remedy  against  the  col- 
lector for  neglecting  to  do  properly  some  act 
essential  to  the.  validity  of  the  sale,  such 
as  failing  to  give  the  purchaser  notice. 

But  in  Lambeth  v.  The  Mayor,  6  La.  731, 
a  purchaser  at  a  tax  sale  whose  evic- 
tion was  occasioned  by  the  negligence  and 
unskilfulness  of  the  marshal  in  not  having 
advertised  the  sale  in  a  legal  manner  was 
allowed  to  recover  from  the  marshal  the 
sum  paid,  the  court  laying  down  the  rule 
that  sheriffs,  marshals,  and  constables  are 
directly  responsible  so  far  as  their  negli- 
gence or  want  of  skill  in  the  execution  of 
the  duties  of  their  offices  cause  a  direct  in- 
jury, but  not  for  losses  remotely  conse- 
quential, and  such  as  grow  out  of  a  failure 
to  gain  or  make  profit.  In  this  case  plain- 
tiff based  his  right  to  recover  a  larger  sum 
than  that  really  paid  by  him  upon  the  pro- 
vision of  the  Code  worded  thus:  "Every 
person  is  responsible  for  the  damage  he 
occasions  not  merely  by  his  acts,  but  by 
his  negligence,  his  imprudence,  or  his  want 
of  skill,"  but  the  court  said:  "To  give  the 
effect  contended  for  to  the  article  of  the 
Code  relied  on  would  be  to  make  all  judi- 
cial ministerial  officers,  such  as  sheriffs, 
marshals,  and  constables,  warrantors  of  all 
41  L.R.A.(N.S.) 


the  property  by  them  sold  as  agents  in  the 
administration  of  justice, — a  proposition 
which,  as  appears  to  us,  cannot  be  supported 
on  any  principle  of  law,  reason,  justice,  or 
equity.  They  certainly  ought  to  be  held 
responsible  so  far  as  the  negligence  or  want 
of  skill  has  caused  a  direct  injury  to  the 
person  complaining  of  such  negligence,  but 
not  for  losses  remotely  consequential  and 
such  as  grow  out  of  a  failure  to  gain." 

Where  a  collector  authorized  to  recover 
taxes  only  by  suit  summarily  sold  the  prop- 
erty for  taxes,  and  the  owner,  after  pro- 
testing against  the  sale,  purchased  in  order 
to  protect  his  property  from  a  clouded  title, 
made  .the  payments,  and  a  few  days  after- 
wards commenced  his  suit  for  the  recovery 
of  the  money,  it  was  held  in  Hays  v.  Hogan, 
5  Cal.  241,  that  this  was  sufficient  notice 
to  the  officer  to  hold  the  fund  for  his  own 
protection,  and  fixed  his  liability,  the  court 
remarking  that  even  if  plaintiff  were  not 
the  owner  of  the  proper^,  the  sale  being 
unauthorized  and  void,  as  purchaser  he 
could  take  nothing,  and  therefore  might  re- 
cover the  money  sued  for  under  the  count 
for  money  had  and  received. 

And  it  seems  to  have  been  assumed  in 
Holden  v.  Eaton,  7  Pick.  15,  that  an  action 
would  be  on  the  case  by  a  purchaser  of 
land  at  a  tax  sale  against  a  collector  of 
taxes  of  the  United  SUites,  for  the  miscon- 
duct of  his  deputy  in  failing  to  make  the 
requisite  return  to  the  clerk,  essential  to 
the  latter's  authority  to  execute  a  deed: 
and  it  was  held  that  a  demand  for  a  deed 
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Black,  Tax  Titles,  2d  ed.  §  463;  Cooley, 
Taxn.  2d  ed.  p.  476;  Oles  v.  Washington, 
35  Minn.  128,  27  N.  W.  407;  Logansport 
V.  Humphrey,  84  Ind.  467;  Lynde  v.  Mel- 
rose, 10  Allen,  49;  Packard  v.  New  Ldme- 
rick,  34  Me.  266;  Hamilton  ▼.  Valiant,  30 
Md.  139;  Howard  County  v.  Armstrong, 
91  Ind.  528;  20  Cent.  L,  J.  224;  State  ex 
rel.  MacKenzie  v.  Casteel,  110  Ind.  174, 
11  N.  £.  219;  Lindsey  y.  Boone  County,  92 
Iowa,  86,  60  N.  W.  174;  American  Invest. 
Co.  ▼.  Beadle  County,  5  8.  D.  410,  59  N. 
W.  213;  Sullivan  v.  Davis,  29  Kan.  32; 
Ross  V.  Mabry,  1  Lea,  226. 

Philip  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  instituted  after  leave 
duly  obtained,  upon  the  official  bond  of  the 
defendant  Malberg  as  auditor  of  Marshall 
county,  the  other  defendants  being  his  sure- 
ties on  the  bond;  and  the  appeal  is  from 
an  order  sustaining  the  general  joint  de- 
murrer of  the  defendants  to  the  complaint. 

The  bond  here  involved  is  in  the  usual 
form,  conditioned  that  the  defendant  Mal- 
berg "shall  well  and  faithfully  discharge 
the  duties  of  county  auditor  during,  his 
continuance  in  office;"  and  the  default  al- 
leged as  constituting  a  breach  of  this  con- 
dition consists  of  his  failure  to  give  the 


statutory  notice,  as  required  by  fiev.  Laws, 
1905,  §  927,  of  a  certain  land  tax  sale  at 
which  the  plaintiff  became  the  purchaser 
of  a  tract  of  land,  by  reason  of  which  de- 
fault, it  is  alleged,  the  plaintiff's  title  to 
the  land  so  purchased  was  rendered  void, 
and  the  plaintiff  was  damaged  in  a  certain 
sum,  alleged  to  be  the  same  in  amount  as 
the  stated  value  of  the  land.  Aside  from 
this  irregularity,  all  proceedings  necessary 
to  vest  the  plaintiff  with  a  valid  tax  title 
to  the  said  land  are  alleged  to  have  been 
duly  had,  and  the  plaintiff's  cause  of  ac- 
tion is  predicated  solely  upon  the  claim 
that  he  lost  the  title  to  the  land  and  suf- 
fered damages  because  of  the  failure  of  the 
defendant  auditor  to  give  the  notice  of  the 
said  land  tax  sale, 

1.  While  probably  not  material  in  our 
view  of  the  case,  we  will  first  advert  to 
and  dispose  of  a  contention  of  the  plaintiff 
to  the  effect  that  in  this  action  the  de- 
fendant auditor  may  be  held  liable  even  if 
the  sureties  be  excused.  This  contention 
cannot  .be  sustained.  The  action  is  based 
squarely  upon  a  breach  of  a  statutory  bond, 
and  the  terms  of  the  bond  define  and  de- 
termine the  extent  of  the  auditor's  re- 
sponsibility. Hennepin  County  v.  Jones,  18 
Minn.  199,  Gil.  182.  And  the  following 
proposition,  found  in  note  3,  91  Am.  St. 


was  not  a  condition  of  the  action.  But 
upon  a  new  trial  of  the  above  case  (Holden 
V.  Eaton,  8  Pick.  436),  it  was  held  neces- 
sary for  plaintiff  to  show  that  the  tax  waH 
granted  by  Congress,  that  it  was  duly  as- 
sessed, and  that  all  the  proceedings,  except 
those  which  fell  within  the  duty  of  the  de- 
fendant, were  legally  had,  the  gravamen  of 
plaintifiTs  writ  bsing  that,  by  the  omission 
or  negligence  of  the  defendant,  he  was  de- 
prived of  a  title  to  land  which  otherwise  he 
would  have  enjoyed. 

Under  covenants  in  deed. 

Upon  the  principle  that  the  covenants  in 
a  deed  given  at  a  tax  sale  are  official,  and 
not  personal,  contracts,  and  upon  that 
ground  not  personally  obligatory,  or  in 
other  words,  that  the  contracts,  being  en- 
tered into  officially  by  the  requirements  of 
the  statute,  are  for  that  reason  not  of  the 
binding  force  of  a  voluntary  contract,  the 
following  cases  maintain  that  where  the 
title  of  a  purchaser  at  a  tax  sale  fails  be- 
cause of  irregularities  in  the  proceedings 
attendant  upon  the  sale,  the  officer  who 
executes  the  deed  is  not  personally  respon- 
sible upon  his  covenants  of  good  right  to 
convey  and  of  general  warranty  inserted  in 
the  deed  as  required  by  statute:  Williams 
V.  Baker,  209  Mass.  92,  95  N.  E.  78 ;  Wilson 
V.  Cochran,  14  N.  H.  397;  Stephenson  v. 
Weeks,  22  N.  H.  257;  Gibson  v.  Mussey, 
11  Vt.  212;  Saulters  v.  Victory,  35  Vt.  351. 

In  Morris  v.  Abat,  9  La.  552,  a  suit  to 
II  L.R.A.(N.S.) 


recover  land  sold  for  taxes,  against  the  con- 
tention of  the  purchaser  at  the  tax  sale 
that  the  refusal  to  call  in  warranty  the 
marshal  who  sold  the  property  was  error, 
it  was  held  that  a  city  marshal  or  sheriff 
who  sells  property  under  execution  is  not 
such  a  warrantor  of  title  as  to  authorize 
his  being  cited  as  such,  and  condemned  to 
pay  as  vendor,  on  a  failure  of  title. 

But  in  Stubbe  v.  Page,  2  Me.  378,  it  was 
held  that  a  collector  who  covenants  in  his 
deed  that  taxes  were  assessed,  published, 
and  notice  of  the  intended  sale  of  the  lots 
given,  according  to  law,  is  liable  for  a 
breach  of  such  covenants,  to  a  purchaser  at 
a  tax  sale  who  failed  to  acquire  title  be- 
cause of  irregularity  in  the  assessment  of 
the  taxes  and  in  the  collector's  proceedings. 

So,  in  an  early  Massachusetts  case  (Bick- 
ford  V.  Page,  2  Bass.  455),  a  person  who, 
in  his  capacity  of  town  collector,  executed 
a  deed  at  a  tax  sale  with  covenant  of  right 
to  convey,  was  held  liable  to  the  purchaser 
for  a  breach  of  such  a  covenant. 

Speaking  of  tax  sales,  the  court  in  Pack- 
ard V.  New  Limerick,  34  Me.  266,  says  that 
the  risk  respecting  the  title  and  proceed- 
ings rests  upon  the  collector  and  purchaser; 
that  when  the  title  does  not  prove  to  be 
good  the  purchaser  may  be  subjected  to  a 
Igss  of  the  amount  paid  for  it.  The  town 
assumes  no  part  of  the  risk,  and  does  not 
become  responsible  for  the  goodness  of  the 
title  conveyed  to  the  purchaser,  who  must 
rely  upon  the  covenants  contained  in  the 
deed  of  the  collector.  J.  D.  C. 


070 


MINNESOTA  SUPllEMJS  COURT. 


Oct,, 


Rep.  60$,  is  well  sustained  by  the  authori- 
ties: "Whatever  may  be  the  extent  of  the 
liability  of  an  officer,  personally  or  other- 
wise, outside  of  his  bond,  so  far  as  his 
liability  on  the  bond  is  concerned,  it  is 
no'  greater  nor  less  than  that  of  his  sure- 
ties on  the  instrument.  The  liability  of 
both  is  measured  by  the  terms  of  the  bond 
reasonably,  but  strictly,  construed." 

2.  This  appeal  might,  perhaps,  well  be 
disposed  of  upon  the  ground  that  in  any 
event  no  foundation  is  laid  in  the  com- 
plaint for  an  assessment  of  damages;  but 
we  are  not  inclined  to  pursue  this  narrow 
view,  for  to  do  so  would  be  to  dispose  of 
the  case  upon  a  mere  technicality. 

Coming,  then,  to  the  merits,  the  first 
question  which  the  plaintiff  insists  is  in- 
volved, as  in  effect  stated  by  him,  is:  Did 
the  failure  of  the  defendant  Malberg  to 
perform  the  ministerial  and  official  duty 
of  giving  the  statutory  notice  of  the  tax 
sale,  prescribed  by  Rev.  Laws,  1905,  §  927, 
and  which  clearly  avoided  the  sale,  render 
him  and  his  sureties  liable  upon  his  official 
bond  to  the  plaintiff  a  purchaser  at  such 
sale,  assuming  that  the  plaintiff  did  suffer 
damage?  In  answering  this  question,  we 
need  not  consider  the  liability  of  the  sure- 
ties separately  from  that  of  their  princi- 
pal; for,  the  action  being  upon  the  bond, 
the  liability  of  the  principal  and  that  of 
the  sureties  is,  as  already  declared  herein, 
coextensive  and  interdependent.  The  only 
question^  therefore,  necessary  here  to  be 
considered,  is  whether  the  defendant  Mal- 
berg's  alleged  default  renders  him  liable  to 
this  plaintiff. 

*'Bef ore  making  such  a  sale,"  declares  the 
statute  with  regard  to  tax  sales  by  a 
county  auditor,  "he  shall  give  ten  days' 
posted  notice  thereof  .  .  .  and  two 
weeks'  published  notice."  This  statute,  as 
claimed  by  the  plaintiff,  is  not  only  man- 
datory, but  the  giving  of  the  prescribed 
notice  is  a  jurisdictional  prerequisite  to  the 
right  of  the  auditor  to  sell  the  lands,  and 
the  failure  to  give  the  notice  renders  the 
sale  void.  McCord  v.  Sullivan,  85  Minn. 
344,  89  Am.  St.  Rep.  561,  88  N.  W.  989; 
Olson  V.  Phillips,  80  Minn.  339,  83  N.  W. 
189.  The  givifig  of  the  notice  is,  further- 
more, a  purely  ministerial  duty,  and  calls 
for  the  exercise  of  no  discretion  on  the  part 
of  the  auditor.  Wherefore  it  is  argued  by 
the  plaintiff  that  the  defendant  Malberg 
is  liable,  under  the  doctrine  that  a  public 
officer  is  answerable  to  anyone  injured  by 
his  nonperformance  of  a  merely  ministerial 
duty,  and  this  without  regard  to  the  mo- 
tives of  such  officer,  and  without  reference 
to  any  question  of  corruption, — a  doctrine 
which  must  be  conceded  to  be  sound  and 
well  established  by  the  authorities.  See 
41  L.R.A.(N.S.) 


Amy  v.  The  Supervisors  (Amy  t.  Bark- 
holder)  11  Wall.  136,  20  L.  ed.  101;  Rayns- 
ford  y.  Phelps,  43  Mich.  342,  38  Am.  Rep. 
189,  6  N.  W.  403;  Owen  v.  Hill,  67  Mich. 
43,  34  N.  W.  649;  29  Cyc.  1455;  2  Cooley, 
TorU,  3d  ed.  §§  442-445;  5  Thomp.  Neg. 
§  6386.  But  it  by  no  means  follows  from 
the  above  that  this  particular  defendant  is 
liable  to  this  particular  plaintiff;  for  their 
relation  brings  them  within  the  operation 
of  another  doctrine  equally  as  well  settled 
as  those  above  referred  to,  and  which  de- 
clares nonliability,  namely,  the  doctrine  of 
caveat  emptor  as  applied  to  tax  sales.  We 
might  dispose  of  this  point  by  the  mere 
citation  of  authority,  as  we  have  been  re- 
ferred to  at  least  one  case  which  squarely 
determines  all  of  the  plaintiff's  conten- 
tions against  him  (see  Hamilton  v.  Valiant, 
30  Md.  139),  and  there  are  others  which 
we  deem  equally  as  conclusive  to  the  same 
effect  (see  Lindner  v.  New  Orleans,  116 
La.  372,  40  So.  736,  7  Ann.  Cas.  919), 
and,  furthermore,  we  And  no  authorities 
to  the  contrary;  but  counsel  for  the  plain- 
tiff has  so  earnestly  contended  that  this 
doctrine,  no  matter  how  often  generally  de- 
clared, can  have  no  just  or  logical  applica- 
tion to  the  present  case,  that  we  deem  it 
advisable  to  consider  the  matter  at  some 
length. 

That  the  doctrine  of  caveat  emptor  ap- 
plies to  tax  sales  generally  is  so  well  set- 
tled that  citation  of  authority  is  scarcely 
necessary  to  this  proposition  in  the  ab- 
stract. The  plaintiff  concedes  this,  and 
cites  a  Minnesota  case  to  such  effect.  See 
Coles  V.  Washington  County,  35  Minn.  124, 
27  N.  W.  497.  The  rule  is  well  stated  in 
American  Invest.  Co.  v.  Beadle  County,  5 
S.  D.  410,  59  N.  W,  212,  as  follows:  "It 
seems  to  be  a  general  rule  at  common  law, 
laid  down  by  the  text  writers  and  applied 
by  the  courts,  that  one  who  buys  land  at 
a  tax  sale  is  never  a  bona  fide  purchaser, 
and  that,  if  his  title  fail  for  any  reason, 
he  has  no  remedy  against  the  municipality 
for  whose  benefit  the  land  was  sold  inde^ 
pendent  of  a  statutory  provision  affording 
him  relief.  The  authority  of  the  officer  to 
sell  at  tax  sale  is  derived  wholly  from  the 
statute,  and  is  a  naked  power  with  which 
no  interest  is  coupled.  The  rule  of  caveat 
emptor  applies  with  all  its  force  to  a  pur- 
chaser at  such  sale,  who  pays  his  money 
voluntarily  with  the  expectation  of  procur- 
ing the  property  at  a  grossly  inadequate 
price  or  of  securing  an  exorbitant  profit 
upon  the  investment  in  case  the  property 
is  redeemed.  Knowing  that  tax  titles  are 
to  some  extent  uncertain,  and  that  they 
usually  depend  upon  numerous  contingen- 
cies, he  engages  his  means  in  the  specula- 
tion, and  assumes  the  liability  of  having 
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his  title  prove  to  be  worthless;  and  in  that 
event  he  cannot,  in  the  absence  of  a  stat- 
ute, recover  the  amount  he  has  paid,  in 
an  action  against  the  county."  And  so, 
also,  in  Logansport  v.  Humphrey,  84  Ind. 
467,  it  is  declared  that  ''the  general  rule  is 
beyond  dispute  that  the  purchaser  at  a 
tax  sale  assumes  all  risk,  and,  except  as 
he  may  be  vested  by  force  of  statutory  pro- 
vision with  the  lien  which  the  state  or 
municipality  held  against  the  property  of 
the  delinquent  tax  debtor,  he  is  without 
remedy  if  he  fails  to  obtain  a  good  title 
under  his  purchase."  See  also  Harding 
V.  Auditor  General,  136  Mich.  358,  99  N. 
W.  276;  State  ex  rel.  MacKenzie  v.  Cas- 
teel,  110  Ind.  174,  11  N.  E.  219;  Minnesota 
Loan  &  Invest.  Co.  v.  Beadle  County,  18 
S.  D.  431,  101  N.  W.  29 ;  Pennock  v.  Doug- 
las County,  39  Neb.  293,  58  N.  W.  117, 
27  L.R.A.  121,  42  Am.  St.  Rep.  579,  and 
note  at  page  588;  2  Cooley,  Taxn.  3d  ed. 
919,  921;  Desty,  Taxn.  §  850;  Blackwell, 
Tax.  Titles,  chap.  22  §  643. 

But  counsel  for  the  plaintiff,  while  ad- 
mitting the  rule  as  above  stated,  insists 
that  it  should  not  be  applied  to  the  case  at 
bar,  wherein  the  defect  was  in  the  proceed- 
ings leading  up  to  the  sale,  and  that  it 
should  be  confined  to  the  condition  of  the 
title  which  the  officer  offers  for  sale.  It 
is  insisted  that  the  officer,  at  least  in  ef- 
fect, warrants  the  regularity  of  his  own 
acts,  and  will  not,  when  called  to  account 
for  his  neglect,  be  heard  to  say  to  the 
purchaser:  "You  took  your  chances  of  the 
performance  of  my  official  duty,  and,  if 
my  neglect  of  duty  has  damaged  you,  it 
is  your  fault,  and  not  mine."  And  yet  this 
is,  in  effect,  exactly  what  the  law  itself 
says:  "A  tax  sale,"  said  the  court,  in 
Lindner  v.  New  Orleans,  116  La.  372,  40 
So.  736,  7  Ann.  Cas.  919,  "in  the  absence 
of  special  legislation  to  the  contrary,  is 
generally  held  to  be  subject  to  the  rule 
caveat  emptor,  and  the  purchaser  assumes 
the  risk  of  all  illegalities  and  irregularities 
in  the  proceedings,  of  which,  as  they  are 
open  to  his  inspection,  he  is  presumed  to 
have  notice." 

In  that  case  the  irregularity  complained 
of  was  similar  to  that  here  involved,  name- 
ly, insufficient  advertisement,  and  it  was 
sought  to  recover  from  the  municipality 
the  value  of  the  property  and  tfie  expendi- 
tures of  the  plaintiff  with  respect  thereto; 
but  it  was  held  that  there  could  be  no 
such  recovery.  It  is  true  that  the  action 
was  against  the  municipality,  whereas  in 
the  case  before  us  the  action  is  against  the 
officer;  and  the  plaintiff's  counsel  argues 
that  this  is  a  proper  ground  of  distinction, 
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and  that  the  officer  may  be  held  liable, 
though  the  municipality  may  not.  But  we 
think  the  distinction  is  immaterial.  In 
either  case  a  conclusive  presumption  of  no- 
tice obtains,  and  the  question,  in  its  last 
analysis,  is  resolved  into  one  of  proximate 
cause,  which  is  unquestionably  an  essential 
element  in  every  case  where  one  person 
seeks  damages  for  the  noncontractual 
wrongs  of  another,  and  if  the  damage  was 
not  caused  by  the  act  complained  of,  there 
can  be  no  recovery.  Such  being  the  case, 
how  can  the  plaintiff  recover  when  he  is 
conclusively  presumed  to  have  been  aware 
of  the  defendant  auditor's  neglect  before 
he  purchased  the  property?  Can  it  be  said 
in  such  a  case  that  the  damage  was  caused 
by  the  defendant's  neglect?  Is  it  not  mani- 
fest that  it  was  the  result  of  the  plaintiff's 
own  fault?  Such,  in  effect,  is  the  reason- 
ing of  Hamilton  v.  Valliant,  supra,  a  case 
on  all  fours  with  the  one  in  hand.  "The 
appellant,"  said  the  court  in  that  case,  "ei- 
ther became  the  purchaser  of  the  property 
in  question  with  a  knowledge  that  the  ap- 
pellee had  failed  in  the  proper  discharge 
of  his  duty  by  the  omission  to  give  the 
required  notice,  or  was  himself  guilty  of 
negligence  in  buying  without  inquiry  and 
examination.  In  either  aspect  he  will  not 
be  regarded  in  law  as  an  innocent  sufferer, 
— ^blameless  of  having  brought  upon  him- 
self, by  a  want  of  proper  care  and  dili- 
gence, the  very  wrong  of  which  he  com- 
plains." 

It  is  true,  as  urged  by  the  plaintiff,  that 
in  certain  cases  of  execution  sales,  which 
may  be  admitted  to  be  in  some  respects 
analogous  to  tax  sales  (see  Sexton  v.  Nev- 
ers,  20  Pick.  451,  32  Am.  Dec.  225;  Fried- 
lander  V.  Bell,  17  La.  Ann.  42;  Fleming  v. 
Lockart,  10  Mart.  [La.]  308),  and  also  in 
cases  where  an  officer  has  failed  to  regis- 
ter or  index  deeds  to  lands  (see  34  Cyc. 
1021),  the  officer  has  been  held  liable  to 
the  purchaser  or  encumbrancer  for  failure 
to  comply  with  the  requirements  of  the 
law;  but  it  does  not  follow  that  a  recovery 
could  be  had  in  such  cases  in  the  face  of 
a  showing  that  the  injury  was  caused  by 
the  plaintiff's  own  neglect,  or  that  he  act- 
ed with  full  knowledge  of  the  officer's  neg- 
lect complained  of.  If  a  further  differen- 
tiation were  necessary,  it  would  be  sufficient 
to  say  that  in  the  case  of  a  register  of 
deeds  the  duty  to  record  is  owed  primarily 
to  all  who  shall  subsequently  have  occa- 
sion to  examine  the  records,  whereas  the 
duty  to  give  notice  of  a  tax  sale  is  owed 
to  the  state,  for  whose  benefit  the  sale  is 
to  be  made,  and  to  the  property  owner 
whose  property  is  to  be  sold,  and  not  to  the 
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tax  purchai^f ;  And  in  the  case  of  an  execu- 
tion sale  it  is  sufficient  to  say  that  the 
officer's  position  is  more  nearly  analogous 
to  that  of  a  private  vendor,  than  is  that 
of  an  officer  selling  for  taxes,  and  that  at 
an  execution  sale  the  purchaser  pays  ap- 
proximately what  the  property  is  worth, 
whereas  at  a  tax  sale  he  buys  at  what 
usually  amounts  to  a  merely  nominal 
price,  with  the  certainty  of  an  exorbitant 
profit  whether  his  title  holds  or  fails.  Such 
being  the  nature  of  tax  sales,  no  intend- 
ment is  indulged  in  favor  of  the  purchas- 
er thereat,  and,  if  he  does  not  obtain  the 
property  itself,  his  only  remedies  are  those 
specifically  provided  by  statute. 

The  theory  upon  which  a  public  officer 
is  held  liable  to  private  individuals  for 
official  neglect  or  misfeasance  with  respect 
to  ministerial  duties  is  c|ose]y  aligned  to 
the  doctrine  of  negligence,  being,  indeed, 
generally  referred  thereto.  See  5  Thomp. 
Neg.  chap.  155;  Street,  Foundations  of 
Legal  Liability,  184;  2  Dunnell's  Minn. 
Dig.  S  6970.  And  such  being  the  case,  it 
seems  to  us  proper,  also,  to  apply  to  such 
cases  the  doctrine  of  contributory  negli- 
gence, or  at  least  to  apply  the  doctrine  of 
proximate  cause,  to  the  extent  of  holding 
that  where  one,  knowing  of  an  officer's  de- 
fault or  charged  with  notice  thereof,  never- 
theless goes  ahead  and  changes  his  position 
to  his  injury,  it  shall  be  deemed  that  his 
damage  was  the  result  of  his  own  fault,  and 
hence  not  actionable.     To   hold   otherwise 

• 

would  be  Virtually  to  allow  a  man  to  re- 
cover for  self-inflicted  injuries."  Thomp- 
son ▼.  Libby,  86  Minn.  287,  31  N.  W.  52, 
wherein  the  principle  above  announced  was 
applied  in  an  action  between  private  in- 
dividuals for  fraud  or  deceit.  It  makes  no 
difference  that*  the  duty  violated  is  a  stat- 
utory one,  for  it  is  settled  in  this  state 
that,  in  the  absence  of  a  clear  legislative 
intent  to  the  contrary,  the  defense  of  con- 
tributory negligence  is  available  in  such  a 
case.  Schutt  v.  Adair,  99  Minn.  7,  108  N. 
W.  811.  And  the  same  rule  would  apply 
whether  the  defendant's  default  may  tech- 
nically be  termed  negligence,  and  the  plain- 
tiff's fault  contributory  negligence,  or  not. 
The  doctrine  is  well  stated  in  Owen  v.  Hill, 
67  Mich.  43,  34  N.  W.  649.  In  that  case 
it  was  held  that  a  surety  on  a  bond  given 
to  secure  the  performance  of  a  contract 
for  building  a  schoolhouse  could  not  recover 
of  the  district  trustees  for  moneys  due  him 
for  materials  furnished  in  the  erection  of 
the  building,  because  of  their  failure  to  re- 
quire the  contractor  to  execute  the  statu- 
tory bond  provided  for  in  such  cases.  The 
liability  of  an  officer  for  neglect  in  the 
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performance  of  ministerial  duties  was  ex- 
pressly declared,  and  materialmen  were 
held  to  be  within  the  protection  of  the 
statutory  requirement;  but  the  plaintiff's 
injury  was  held  to  have  been  due  to  his 
own  fault,  thus  precluding  a  recovery.  "His 
relations  to  the  parties  to  the  contract." 
said  the  court,  referring  to  the  plaintiff, 
'*were  such  that  he  must  be  held  to  be 
chargeable  with  notice  that  no  bond  wa^i 
required  by  the  board  of  trustees;  and  if 
he  furnished  material,  not  upon  the  pre- 
sumption that  such  bond  existed  for  his 
protection,  but  knowing  the  contrary,  and 
upon  the  credit  of  the  contractor,  he  is  not 
in  a  situation  to  hold  the  individuals  com- 
posing the  board  liable  for  n^ligence  in 
not  requiring  the  bond.  The  requirement 
of  the  statute  was  intended  as  a  shield  for 
the  protection  of  the  innocent,  and  not  as 
a  sword  in  the  hands  of  one  chargeable 
with  notice  of  its  violation." 

We  hold  that,  in  the  due  application  of 
the  rule  of  caveat  emptor  to  tax  sales,  the 
purchaser  at  such  a  sale  must  be  deemed 
to  know  of  the  existence  of  every  defect  in 
the  proceedings,  and  hence  that  if  he  pur^ 
chases,  and  thus  suffers  loss  because  of  the 
neglect  of  the  officer  to  perform  some  minis- 
terial duty,  it  must  be  considered  that  the 
proximate  cause  thereof  was  not  the  neg- 
lect or  default  of  the  officer,  but  the  want 
of  proper  care  and  diligence  on  the  part 
of  the  purchaser,  and  that  the  latter  is 
without  remedy,  except  as  specifically  pro- 
vided by  statute. 

3.  The  plaintiff  suggests  that  Kev.  Laws, 
1905,  §  4533,  authorizes  a  recovery  in  this 
action.  This  statute  provides  that  an  offi- 
cial bond  shall  be  security  to  all  persons 
severally  for  the  "official  delinquencies 
against  which  it  is  intended  to  provide," 
and  that  any  person  injured  thereby,  or 
who  is  by  law  entitled  to  the  benefit  there- 
of, may  sue  thereon  in  his  own  name.  The 
statute,  as  applied  to  this  case,  in  no  wise 
enlarges  or  diminishes  the  common- law 
liability  of  the  defendant  auditor;  for,  as 
we  have  already  pointed  out,  the  plaintiff 
cannot  be  held  to  have  been  injured  by  the 
act  of  such  defendant  complained  of.  Eev. 
Laws,  1905,  §  972,  moreover,  specifically 
gives  the  plaintiff  a  remedy  by  which  this 
land  in  question  may  be  charged  with  a 
lien  for  M  moneys  paid  out  by  him  upon 
the  purchase  thereof,  with  costs,  penalties, 
etc.,  and  fairly  indicates  that,  so  far  as 
the  "official  delinquencies"  of  an  auditor  in 
the  matter  of  tax  sales  are  concerned,  of 
the  nature  here  involved,  the  remedy  there- 
by provided  is  intended  to  be  exclusive^ 

Order  affirmed. 
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NEBRASKA  SUPREME  COURT. 

ROBERT  B.  DUNCAN,  Admr.,  etc.,  of  Sadie 

Duncan, 

V. 

NEBRASKA   SANITARIUM  &   BENEVO- 
LENT ASSOCIATION,  Appt, 

(—  Neb.  — ,  137  N.  W.  1120.) 

Charity  —  hospital  «-  negligence  *  lia- 
bility. 

1.  A  charitable  institution  conducting  a 
hospital  solely  for  philanthropic  and  benev- 
olent purposes  is  not  liable  to  inmates  for 
the  negligence  of  nurses. 

Same  *  pay  patient  *  liability  to. 

2.  A  charitable  institution  conducting  a 
hospital  does  not,  by  accepting  compensa- 
tion from  a  patient  who  is  able  to  pay  for 
room,  board,  and  care,  incur  liability  to 
such  patient  for  the  negligence  of  nurses. 

Same  —  suicide  *  contract  for  attend- 
ant *  Uability. 

3.  A  charitable  institution  conducting  a 
hospital  for  benevolent  purposes  alone  does 
not  necessarily  incur  liability  in  damages 
for  the  death  of  an  insane  patient  who  com- 
mitted suicide  when  alone  in  a  room,  though 
pay  for  the  patient's  room  and  care  was  ac- 
cepted under  an  oral  agreement  to  keep  a 
nurse  in  constant  attendance. 

(October  18,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  alleged  to  have  been 
caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Stewart  and  T.  F.  A. 
Williams,  for  appellant: 

Defendant,  being  a  public  charity,  is  not 
liable  for  negligence  of  servants  in  care  of 
patients  and  such  nonliability  extends  to 
pay  patients  as  well  as  those  who  are  not. 

Bruce  v.  Central  M.  £.  Church,  147  Mich. 
230,  10  L.R.A.(N.S.)  74,  110  N.  W.  951, 
11  Ann.  Cas.  150;  Taylor  v.  Protestant 
Hospital  Asso.  85  Ohio  St.  90,  39  L.R.A. 
(N.S.)  427,  96  N.  E.  1089;  Powers  v.  Mas- 
sachusetts Homoeopathic  Hospital,  65 
L.RA.  372,  47  C.  C.  A.  122,  109  Fed.  294; 
Gabel  v.  Sisters  of  St.  Francis,  227  Pa. 
254,  136  Am.  St.  Rep.  879,  75  Atl.  1087; 
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Jensen  v.  Maine  Eye  A  Ear  Infirmary,  107 
Me.  408,  33  L.R.A.(N.S.)  141,  78  Atl. 
898;  Heams  ▼.  Waterbury  Hospital,  66 
Conn.  98,  31  L.R.A.  224,  33  Atl.  595;  Ab- 
ston  T.  Waldon  Academy,  118  Tenn.  24,  11 
L.R.A.(N.S.)  1179,  102  S.  W.  351;  Cun- 
ningham T.  Sheltering  Arms,  135  App.  Div. 
178,  119  N.  Y.  Supp.  1033;  Adams  v. 
University  Hospital,  122  Mo.  App.  675,  99 
S.  W.  453;  Downes  v.  Harper  Hospital, 
101  Mich.  555,  25  L.K.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42  j  Webber  Hospital 
Asso.  V.  McKenzie,  104  Me.  320,  71  Atl. 
1032;  McDonald  v.  Massachusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Rep.  629; 
Parks  V.  Northwestern  University,  218  111. 
381,  2  L.RJ^.(N.S.)  556,  75  N.  E.  991, 
4  Ann.  Cas.  103;  Thornton  v.  Franklin 
Square  House,  200  Mass.  465,  22  L.R.A. 
(N.S.)    486,  86  N.   E.  909. 

Messrs.  Charles  O.  Whedon  and  O. 
Petras  Peterson,  for  appellee: 

The  defendant  corporation  is  not  a  pub- 
lic charity. 

Thomp.  Corp.  2d  ed.  §  170;  McLeod  t. 
Lincoln  Medical  Collie,  69  Neb.  550,  96  N. 
W.  265,  98  N.  W.  672 ;  People  ez  rel.  State 
Charities  v.  New  York  Soc.  161  N.  Y.  233, 
55  N.  E.  1063;  Craig  v.  Benedictine  Sisters 
Hospital  Asso.  88  Minn.  535,  93  N.  W.  669; 
Oitzhoffen  v.  Sisters  of  Holy  Cross  Hos- 
pital Asso.  32  Utah,  46,  8  L.R.A.(N.S.) 
1161,  88  Pac.  691;  Chapin  v.  Holyoke  Y. 
M.  C.  A.  165  Mass.  280,  42  N.  E.  1130; 
Donnelly  v.  Boston  Catholic  Cemetery  Asso. 
146  Muss.   163,  15  N.  E.  506. 

Aside  from  any  contract,  it  is  probable 
that,  under  the  circumstances  of  this  case, 
bearing  in  mind  the  mental  condition  of 
the  deceased,  ordinary  prudence  and  care 
would  have  dictated  that  a  nurse  be  in  con- 
stant attendance;  but  once  a  valid  contract 
was  entered  providing  expressly  for  such 
attendance,  the  duty  of  the  defendant  is  no 
longer  subject  to  question. 

Public  Schools  V.  Bennett,  27  N.  J.  L. 
513,  72  Am.  Dec.  373;  Ward  v.  St.  Vin- 
cent's Hospital,  39  App.  Div.  624,  57  N.  Y. 
Supp.  784;  Powers  v.  Massachusetts  Ho- 
moeopathic Hospital,  65  L.R.A.  372,  47  C^ 
C.  A.  122,  109  Fed.  294;  Paducah  Lumber 
Co.  V.  Paducah  Water  Supply  Co.  89  Ky. 
340,  7  LJI.A.  77,  25  Am.  St.  Rep.  636,  12 
S.  W.  554,  13  S.  W.  249;  Middlesex  Water 
Co.  V.  Knappmann  Whiting  Co.  64  N.  J.  L. 
240,  49  L.R.A.  572,  81  Am.  St.  Rep.  467, 


Note. —  The  liability  of  charitable  in- 
stitutions, including  hospitals,  for  personal 
injuries,  is  considered  in  the  notes  to  Far- 
rigan  v.  Pevear,  7  L.R.A.(N.S.)  481;  Bruce 
V.  Central  M.  E,  Church,  10  L.R.A.(N.S.) 
74;  Thornton  v.  Franklin  Square  House,  22 
L.R.A.(N.S.)  486;  and  Hordern  v.  Salva- 
tion Army,  32  L.R.A.(N.S.)  62.  And  see 
41  L.R.A.(NJS.) 


later  cases,  Jensen  v.  Maine  Eye  &  Ear  In- 
firmary, 33  L.R.A.(N.S.)  141;  Taylor  v. 
Protestant  Hospital  Asso.  39  L.R.A.(N.S.) 
427.  « 

As  to  liability  of  proprietor  of  private 
sanatorium  or  hospital  for  negligence  of 
nurse,  see  note  to  Stanley  v.  Schumpert,  6 
L.R.A.(N.g.)   306. 
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15  Atl.   602;    Stock   v.   Boston,   149  Mass. 
410,  14  Am.  St.  Rep.  430,  21  N.  E.  871. 

Rose,  J.,  delivered  the  opinion  of  the 
court: 

When  Sadie  Duncan  was  occupying  a 
room  in  defendant's  hospital,  she  committed 
suicide  in  absence  of  a  nurse  or  other  at- 
tendant, and  this  is  an  action  by  •her  hus- 
band as  administrator  of  her  estate,  to  re- 
cover from  defendant  damages  for  negli- 
gently causing  her  death.  Plaintiff  al- 
leges that,  in  consideration  of  $45  a  week, 
she  was  accepted  as  an  inmate  nnder  a 
verbal  agreement  by  defendant  to  give  her 
necessary  medical  attention,  and  to  furnish 
a  trained  nurse  to  be  in  constant  attend- 
ance upon  her.  In  the  petition  it  is  also 
alleged  that  her  death  was  due  solely  to 
the  wrongful  act,  neglect,  default,  and  care- 
lessness of  defendant  in  leaving  her  alone 
and  unattended.  The  right  of  plaintiff  to  a 
recovery  was  resisted  on  the  ground  that 
defendant  is  exempt  from  liability  to  its 
inmates  for  the  negligence  of  nurses  and 
other  attendants,  because  it  is  a  charitable 
institution,  conducted  solely  for  philan- 
thropic and  benevolent  purposes.  From  a 
judgment  in  favor  of  plaintiff  for  $3,276, 
defendant  has  appealed. 

After  giving  a  ntmiber  of  instructions, 
the  trial  court  charged  the  jury  as  fol- 
lows: "The  undisputed  evidence  further 
shows  that  the  defendant  is  a  charitable 
institution,  maintained  for  philanthropic 
and  charitable  and  benevolent  purposes, 
and  in  no  manner  directly  or  indirectly 
for  private  profit  or  dividend  paying  to 
anyone."  This  instruction  was  fully  jus- 
tified by  the  evidence,  and  was  properly 
given.  In  stating  the  law  applicable,  how- 
ever, the  trial  court  said:  "You  are  in- 
structed that  if  you  find  from  the  evidence 
that  said  Sadie  Duncan  was  in  any  sense 
a  charitable  patient,  or  in  other  words  a 
beneficiary  of  any  bounty  at  the  hands  of 
the  defendant,  and  the  amount  paid  does 
not  make  full  pecuniary  compensation  for 
the  services  rendered,  then  the  deceased's 
Representative,  the  plaintiff  herein,  cannot 
recover,  and  your  verdict  must  be  for  the 
defendant.  On  the  other  hand,  if  you  find 
from  the  evidence  that  the  deceased  was  re- 
ceived as  a  patient  on  full  pay,  full  pe- 
cuniary compensation,  and  without  being 
the  recipient  of  any  charity  or  bounty  at 
the  hands  of  defendant,  then  the  defend- 
ant would  be  liable  for  any  negligence  of 
its  agents  or  servants  which  proximately 
contributed  to  the  deceased's  death."  This 
instruction  is  assailed  as  erroneous.  It  con- 
tains two  propositions  of  law,  and  the  first 
seems  to  be  correct.  It  is  a  well-estab- 
lished doctrine  that  a  charita1)le  institu-  * 
41  L.R.A.(N.S.) 


tion  conducting  a  hospital  solely  for  phil- 
anthropic and  benevolent  purposes  is  not 
liable  to  inmates  for  the  negligence  of 
nurses.  Some  courts  say  that  one  accept- 
ing the  benefits  of  such  a  charity  exempts 
his  benefactor  from  liability  for  the  n^li- 
gent  acts  of  servants.  Others  assert  that 
nonliability  is  based  on  the  ground  that 
trust  funds  created  for  benevolent  purposes 
should  not  be  diverted  therefrom  to  pay 
damages  arising  from  the  torts  of  servants. 
Exemption  from  liability  is  frequently  sanc- 
tioned on  the  ground  that  public  policy  en- 
courages the  support  and  maintenance  <^ 
charitable  institutions,  and  protects  their 
funds  from  the  maw  of  litigation.  While 
there  is  a  diversity  of  opinion  as  to  the 
reasons  for  the  rule,  the  doctrine  itself  is 
firmly  established.  Thornton  v.  Franklin 
Square  House,  200  Mass.  465,  22  LJLA. 
(N.S.)  486,  86  N.  E.  909;  Farrigan  v.  Pe- 
vear,  193  Mass.  147,  7  L.R.A,(N.S.)  481, 
118  Am.  St.  Rep.  484,  78  N.  E.  855,  8  Ann. 
Cas.  1109;  Powers  v.  Massachtisetts  Ho- 
moeopathic Hospital  (G.  C.)  101  Fed.  896; 
Id.  47  C.  C.  A.  122,  109  Fed.  294,  65  L.R.A. 
372 ;  Downes  v.  Harper  Hospital,  101  Mich. 
555,  25  L.R.A.  602,  45  Am.  St.  Rep.  427, 
60  N.  W.  42;  Parks  v.  Northwestern  Uni- 
versity, 121  111.  App.  512;  Id.  218  Dl- 
381,  2  L.R.A.(N.S.)  556,  75  N.  E.  991,  4 
Ann.  Cas.  103;  Joel  v.  Woman's  Hospital. 
89  Hun,  73,  35  N.  Y.  Supp.  37 ;  Ward  v.  St 
Vincent's  Hospital,  23  Misc.  91,  50  N.  Y. 
Supp.  466 ;  Conner  v.  Sisters  of  Poor,  7  Ohio 
N.  P.  514;  Abston  v.  Waldon  Academy, 
118  Tenn.  24,  11  L.R.A.(N.S.)  1179,  102 
S.  W.  351;  Adams  v.  University  Hospital, 
122  Mo.  App.  675,  99  S.  W.  453;  Hearns  r. 
Waterbury  Hospital,  66  Conn.  98,  31  L.R.A. 
224,  33  Atl.  595.  In  applying  the  law 
thus  established  the  trial  court  was  right. 
The  second  proposition  stated  in  the  in- 
struction last  quoted,  however,  is  erroneous. 
It  permits  the  jury  to  find  in  favor  of 
plaintiff,  if  full  compensation  was  paid  to 
defendant.  The  uncontradicted  evidence  is 
that  the  agreed  rate  as  pleaded  by  plaintiff 
was  not  paid.  On  the  contrary,  a  reduced 
rate  was  paid  and  accepted.  Even  if  full 
compensation  had  been  paid,  it  would  not 
necessarily  follow  that  the  patient  received 
no  benefit  from  charity.  She  occupied  a 
roodi  in  a  building  maintained  in  part  at 
least  by  donated  funds  intended  for  benevo- 
lent purposes.  Necessary  care,  skill,  and 
food  came  from  the  same  source.  On  the 
record  as  made  the  jury  should  not  have 
been  permitted  to  find  that  the  inmate  had 
received  no  benefit  from  charity.  A  chari- 
table institution  conducting  a  hospital  does 
not,  by  accepting  compensation  from  a 
patient  who  is  able  to  pay  for  room,  board, 
and  care,  incur  liability  to  such  patient  for 
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the  negligeDce  of  nurses.  Jensen  y.  Maine 
Eye  &'  Ear  Infirmary,  107  Me.  408,  33 
LJR.X(N.8.)  141,  78  Atl.  898;  Cunningham 
y.  Sheltering  Arms,  135  App.  Div.  178,  119 
N.  Y.  Supp.  1033;  Gable  v.  Sisters  of  St. 
Francis,  227  Pa.  254,  136  Am.  St.  Rep.  879, 
75  Atl.  1087;  McDonald  t.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am. 
Rep.  529;  Powers  v.  Massachusetts  Homoeo- 
pathic Hospital  (C.  C.)  101  Fed.  896;  Id. 
65  L.R.A.  372,  47  C.  C.  A.  122,  109  Fed. 
294;  Downes  v.  Harper  Hospital,  101  Mich. 
655,  25  L.R.A.  602,  45  Am.  St.  Rep.  427, 
60  N.  W.  42;  Parks  v.  Northwestern  Uni- 
versity, 12*1  111.  App.  512;  Id.  218  111. 
381,  2  L.R.A.(N.S.)  556,  75  N.  E.  991,  4 
Ann.  Cas.  103;  Ward  v.  St.  Vincent's  Hos- 
pital, 23  Misc.  91,  50  N.  Y.  Supp.  466;  Con- 
ner V.  Sisters  of  Poor,  7  Ohio  N.  P.  614, 
10  Ohio  S.  &  C.  P.  Dec.  86;  Taylor  v. 
Protestant  Hospital  Asso.  85  Ohio  St.  90, 
39  L.R.A.(N.S.)  427,  96  N.  E.  1089.  Money 
accepted  from  patients  who  are  able  to  pay 
it  does  not  go  to  persons  who  may  be  trus- 
tees, directors,  founders,  or  incorporators 
of  the  institution,  and  is  not  a  source  of 
pecuniary  gain  to  private  individuals,  but 
is  devoted  to  the  general  purposes  of  the 
charity. 

To  Justify  the  recovery,  plaintiff  ably 
argues  that  defendant  is  liable  for  dam- 
ages, because,  for  a  valuable  consideration, 
it  entered  into  a  verbal  contract  to  keep  a 
nurse  in  constant  attendance  upon  the  in- 
mate; because  that  duty  rested  on  defend- 
ant itself,  and  could  not  be  delegated  to 
servants;  because  the  agreement  was  vio- 
lated, and  because  the  negligent  breach 
of  the  contract  resulted  in  the  death  of 
the  inmate.  The  right  to  recover  damages 
for  the  causing  of  death  by  a  wrongful  act 
is  created  by  statute.  Comp.  Stat.  1911, 
chap.  21,  §§  1,  2.  It  is  based  on  tort,  and 
not  on  contract.  It  does  not  exist  inde- 
pendently of  statute.  A  charitable  insti- 
tution conducting  a  hospital  for  benevolent 
purposes  alone  does  not  necessarily  incur 
liability  in  damages  for  the  death  of  an 
insane  patient  who  committed  suicide  when 
alone  in  a  room,  though  pay  for  the  pa- 
tient's room  and  care  was  accepted  under 
an  oral  agreement  to  keep  a  nurse  in  con- 
stant attendance.  Downes  v.  Harper  Hos- 
pital, 101  Mich:  555,  25  L.R.A.  602,  45 
Am.  St.  Rep.  427,  60  N.  W.  42;  Taylor  v. 
Protestant  Hospital  Asso.  85  Ohio  St.  90, 
39  L.R.A.  (N.S.)  427,  96  N.  E.  1089;  Lewis 
V.  Taylor  Coal  Co.  112  Ky.  845,  57  L.R.A. 
447,  06  S.  W.  1044;  Duncan  v.  St.  Luke's 
Hospital,  113  App.  Div.  68,  98  N.  Y.  Supp. 
867.  The  report  of  the  last  case  cited  shows 
that  an  insane  woman  was  kept  in  a  hos- 
pital under  contract  to  keep  a  guard  in  I 
constant  attendance  for  $7  a  day;  that  the  * 
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agreement  was  violated,  and  that,  in  ab- 
sence of  *a  guard,  the  inmate  killed  herself. 
The  facts  were  fully  pleaded.  The  existence 
and  violation  of  contractual  obligations 
were  invoked  to  sustain  a  cause  of  action. 
In  the  opinion  it  was  said:  '*The  contract 
was  to  keep  a  constant  watch  and  guard. 
It  was  not  to  prevent  the  unfortunate 
patient  from  committing  suicide.  Nor 
could  it  fairly  be  held  to  be  within  the  rea- 
sonable intendment  of  this  contract  that 
the  hospital  agreed  to  pay  to  the  husband 
the  value  of  his  wife's  life  to  him  in  case 
she  did  commit  suicide.  There  has  been 
no  case  cited  to  us,  nor  have  we  been  able 
to  find  one,  which  allows  a  recovery  upon 
such  a  complaint  or  such  a  state  of  facts. 
Nor  can  we  see  any  reason  why  there  should 
be  a  different  rule  where  the  tortious  act 
which  caused  death  is  alleged  to  be  a  breach 
of  an  express  contract,  from  that  declared 
where  it  is  alleged  to  be  a  breach  of  an  im- 
plied contract,  or  where  no  contractual  re- 
lation at  all  existed."  This  reasoning  is 
applicable  to  the  present  case.  In  permit- 
ting the  jury  to  find  in  favor  of  plaintiff, 
if  defendant  received  full  compensation, 
the  trial  court  was  in  error.  As  the  case 
stood  when  submitted  to  the  jury,  there 
should  have  been  a  peremptory  instruction 
for  defendant.  The  judgment  is  therefore 
reversed  and  the  cause  remanded. 

Letton,  J.: 

I  concur  in  the  result  on  the  ground 
that  full  payment  for  service  is  not  the 
test  of  liability,  and  the  instruction  to  that 
effect   is   erroneous. 
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EDWIN  T.  SHURLOW 

V. 

JOHN  F.  LEWIS  et  al.,  Plffs.  in  Err. 

(—  Mich.  — ,  136  N.  W.  484.) 

Contribution  —  stockholder  performing 
labor  ^  equity. 

Under  a  statute  making  stockholders  in- 
dividually liable  for  labor  performed  for 
the  corporation,  with  a  right  on  the  part  of 
any  stockholder  paying  the  debt  to  con- 
tribution from  the  others,  a  stockholder  who 
has  performed  labor  for  the  corporation 
cannot  sue  his  costockholders  at  law  for 
compensation,  but  must  bring  his  suit  in 
equity. 

(May  31,  1912.) 

11^  RROR  to  the  Circuit  Court  for  Lenawee 
Id  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  hold  de- 
Note.  ^  See  note  post,  081. 
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fendants,  as  stockholders  of  a  corporation, 
liable  for  an  amount  remaining  Que  upon 
a  judgment  recovered  by  plaintiff  against 
said  corporation  for  labor  performed  for  it. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frankliauser  &  Cornell  and 
liyman  B.  Trambull,  for  plaintiffs  in 
error: 

Plaintiff  was  not  performing  such  services 
as  entitled  him  to  the  protection  of  the  stat- 
ute. 

Wakefield  v.  Fargo,  90  N.  Y.  213;  Re 
Stryker,  73  Hun,  327,  26  N.  Y.  Supp.  209, 
affirmed  in  168  N.  Y.  526,  70  Am.  St.  Rep. 
489,  53  N.  E.  525;  McGregor  &  B.  Mich. 
Corp.  Law,  160;  Krauser  v.  Ruckel,  17  Hun, 
463;  Ericcson  v.  Brown,  38  Barb.  390;  Cook, 
Corp.  6th  ed.  547. 

The  plaintiff,  being  a  stockholder,  could 
not  maintain  this  suit  in  a  court  of  law,  but 
his  remedy,  i^  any,  would  be  in  a  court  of 
equity  for  contribution. 

9  Cyc.  766,  "Contribution;"  Mack  v. 
Frankfort,  123  Mich.  424,  82  Nl  W.  209; 
Cook,  Corp.  6th  ed.  562;  Thompson  v.  Meis* 
ser,  108  111.  359;  Thayer  v.  Union  Tool  Co. 
4  Gray,  75;  Thompson  v.  Bemis  Paper  Co. 
127  Mass.  698;  Potter  v.  Stevens  Mach.  Co. 
127  Mass.  594,  34  Am.  Rep.  428;  Bailey  v. 
Bancker,  3  Hill,  188,  38  Am.  Dec.  625;  Rich- 
ardson V.  Abendroth,  43  Barb.  162. 

Messrs.  Fellows  &  Chandler  for  defend- 
ant in  error. 

Stone,  J,,  delivered  the  opinion  of  the 
court : 

.  In  the  absence  of  such  a  statement  of 
facts  by  appellants  as  the  rule  requires,  it 
is  perhaps  sufficient  to  state  that  the  plain- 
tiff recovered  a  judgment  against  the  Mich- 
igan Southern  Brick  &  Tile  Company,  a 
corporation  organized  and  doing  business 
under  the  statute  of  this  state  relating  to 
manufacturing  companies,  alleged  to  be  for 
personal  work  and  labor  of  the  plaintiff 
for  said  corporation.  Said  judgment  was 
rendered  on  November  1,  1909,  for  $643.43 
damages  and  costs  of  suit.  An  execution 
was  duly  issued  and  returned  unsatisfied  in 
part,  and,  for  the  purpose  of  collecting  the 
amount  remaining  due  upon  said  judgment, 
this  suit  was  brought  against  the  defend- 
ants as  stockholders  of  said  corporation, 
under  the  provisions  of  §  7065,  Comp.  Laws, 
which  statute  reads  as  follows:  "The  stock- 
holders of  all  corporations  organized  or  ex- 
isting under  this  act  shall  be  individually 
liable  for  all  labor  performed  for  such  cor- 
porations, which  said  liability  may  be  en- 
forced against  any  stockholder  by  action 
founded  on  this  statute,  at  any  time  aftor 
an  execution  shall  be  returned  unsatisfied, 
in  whole  or  in  part,  against  the  corpora- 
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tion,  or  at  any  time  after  an  adjudication 
in  bankruptcy  against  said  corporation ;  and 
the  amount  due  on  such  execution  shall  be 
prima  facie  evidence  of  the  amount  recover- 
able, with  costs,  against  any  such  stock- 
holder ;  and  if  any  stockholder  shall  bfe  com- 
pelled by  any  such  action  to  pay  the  debts 
of  any  creditor,  or  any  part  thereof,  he  shall 
have  the  right  to  call  upon  all  the  respon- 
sible stockholders  to  contribute  their,  equal 
part  of  the  sum  so  paid  by  him  as  aforesaid, 
and  may  sue  them,  jointly  or  severally,  or 
any  number  of  them,  and  recover  in  sucb 
action  the  amount  due  from  the  stockholder 
or  stockholders  so  sued." 

It  appeared  upon  the  trial  of  the  case  that 
the  plaintiff  was  a  stockholder  of  said  cor- 
poration, he  being  the  owner  of  300  shares 
of  the  capital  stock  thereof  during  all  of  the 
time  of  the  performing  of  the  labor  sued  for 
in  said  suit  against  said  corporation,  and 
til  at  the  plaintiff  and  the  defendants  were 
stockholders  of  said  corporation  when  this 
suit  was  begun.  Other  questions  were  in 
dispute  upon  said  trial,  which,  in  the  view 
we  take  of  the  case,  it  will  not  be  necessary 
to  dwell  upon. 

At  the  close  of  the  plaintiff's  evidence,  the 
defendants  moved  for  a  directed  verdict  in 
their  favor,  upon  the  ground,  among  others, 
that  it  appeared,  and  was  undisputed,'  that 
the  plaintiff  was  a  stockholder  of  said  cor- 
poration, and  that  under  the  statute  in  ques- 
tion one  stockholder  cannot  sue  other  stock- 
holders in  an  action  at  law.  The  motion 
was  denied  by  the  trial  court,  and  the  case 
was  submitted  to  the  jury,  they  returning 
a  verdict  for  the  plaintiff  for  the  full 
amount  of  his  claim,  and  a  judgment  for 
plaintiff  was  rendered. 

The  defendants  have  brought  the  case 
here  upon  writ  of  error.  The  question 
whether  the  plaintiff,  being  a  stockholder, 
can  maintain  this  action  in  a  court  of  law, 
is  properly  raised  by  an  assignment  of  er- 
ror, and  has  been  thoroughly  discussed  by 
coimsel  for  the  respective  parties,  and  we 
shall  proceed  to  examine  it. 

Does  this  statute  contemplate  the  right 
of  a  stockholder  to  sue  his  fellow  stock- 
holders in  an  action  at  law?  Is  he  of  a 
class  entitled  to  sue  upon  the  law  side  of 
the  court?  These  questions  have  not  re- 
ceived uniform  rulings  in  the  different 
states,  and  we  are  at  liberty  to  adopt  tlie 
more  reasonable  rule.  It  is  the  claim  of 
the  defendants  that  the  plaintiff  should 
have  brought  a  suit  for  contribution  on  tbe 
equity  side  of  the  court,  where  the  rights 
of  all  the  parties  interested  could  be  as- 
certained, justly  admeasured,  and  severally 
fixed.  It  is  very  Qlear  that  the  plaintiff 
and  defendants  stand  in  the  same  relation 
to  the  corporation.    If  the  defendants  are 
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personally  liable  on  this  labor  debt,  so  is 
the  plaintiff,  because  the  statute  provides 
that  "the  stockholders  .  .  .  shall  be  in- 
dividually liable  for  all  labor  performed 
for  such  corporations."  A  bill  in  equity 
is  the  appropriate  remedy  for  contribution. 
McGunn  v.  Ilanlin,  29  Mich.  476;  10  Cyc. 
801. 

"The  stockholders  of  a  corporation  are 
pre-eminently  persons  having  a  common  in- 
terest and  charged  with  a  common  burden, 
and  if  one,  without  his  own  fault,  is  com- 
pelled to  pay  a  debt  of  the  corporation,  he 
can  recover  contribution  from  the  others." 
"Where  the  statute  casts  a  personal  liability 
for  the  debts  of  the  corporation  upon  its 
stockholders,  and  one  has  been  compelled 
to  pay  such  a  debt,  he  can  sue  the  other 
stockholders  for  contribution,  and  equity  is 
the  proper  forum  so  that  the  liability  of  all 
may  be  determined."  7  Am.  &  Eng.  Enc. 
Law,  2d   ed.  363,   and  cases  cited. 

The  liabiMtv  of  stockholders  under  this 
statute  for  labor  claims  is  substantially 
the  same  liability  as  that  of  partners.  As 
we  have  already  said,  the  rulings  of  the 
courts  in  the  different  states  have  not  been 
uniform  upon  the  question  of  the  right  of 
one  stockholder,  being  a  creditor,  to  sue 
other  stockholders  in  an  action  at  law. 

In  3  Am.  St.  Rep.  870,  in  a  lengthy  note 
to  the  case  of  Thompson  v.  Reno  Sav.  Bank, 
appears  the  following  language:  "It  has  al- 
ready been  observed  that  stockholders  made 
individually  liable  for  corporate  debts  arc 
considered  partners  to  such  an  extent  that 
one  stockholder,  who  is  also  a  creditor  of 
the  corporation,  cannot  maintain  an  action 
at  law  against  other  stockholders,'^ — citing 
Bailey  v.  Bancker,  3  Hill,  188,  38  Am.  Dec. 
626;  Wait  v.  Ferguson,  14  Abb.  Pr.  379; 
Beers  v.  Waterbury,  8  Bosw.  396;  Richard- 
son V.  Abendroth,  43  Barb.  162;  Clark  v. 
Myers,  11  Hun,  608;  Thompson  v.  Meisser, 
108  111.  359;  Perkins  v.  Sanders,  56  Miss. 
733.  "Compare  Woodruff  &  B.  Iron  Works 
V.  Chittenden,  4  Bosw.  406;  and  at  all 
events,  even  if  the  rule  be  not  placed  on 
this  ground,  there  are  inherent  difficulties  in 
the  suit  at  law.  See  Mathez  v.  Neidig,  72 
N.  Y.  100,  104 ;  Garrison  v.  Howe,  17  N.  Y. 
458,  463.  But  where  a  stockholder  is  thus 
a  creditor,  or  where  he  has  been  compelled 
to  pay  more  than  his  share  of  a  dc^t  of 
the  corporation  to  a  creditor,  he  has  a  claim 
for  contribution  in  equity  against  the  other 
stockholders  who  are  liable  for  the  debt," 
— citing  above  cases,  also  Judson  v.  Rossie 
Galena  Co.  9  Paige,  598,  38  Am.  Dec.  569; 
Aspinwall  v.  Torrance,  1  Lans.  381. 

In  Cocking  v.  Ward,  —  Tenn.  — ,  48  S.  W. 
287,  it  is  held  that  where  a  creditor  who  is 
also  a  stockholder  seeks  to  enforce  a  stat- 
utory liability,  he  is  entitled,  not  to  the  en- 
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tire  amount  claimed  by  him  as  a  creditor, 
but  only  to  contribution,  and<  his  bill  in 
equity  must  be  based  on  that  theory. 

In  Cook  on  Corporations,  6th  ed.  vol.  1,  § 
220,  that  author  says:  "Perhaps  the  most 
difficult,  unsettled,  and  unsatisfactory  ques- 
tion concerning  the  statutory  liability  of 
stockholders  is  the  question  whether  that 
liability  must  be  enforced  at  law  or  must 
be  in  equity,  or  may  be  in  either  a  court  of 
law  or  of  equity.  After  determining  this 
point,  there  arises  the  further  difficulty  of 
ascertaining  who  shall  be  parties  plaintiff 
and  parties  defendant, — ^whether  one  corpo- 
rate creditor  may  sue,  or  all  must  join; 
whether  one  stockholder  may  be  pursued  as 
a  single  defendant,  or  all  the  stockholders 
must  be  brought  in.  Not  only  must  the  de- 
cisions of  the  state  in  which  the  action  is 
brought  be  examined,  but  it  is  necessary 
also  to  note  carefully  the  wording  of  the 
statute  creating  the  liability.  Where  the 
statute  prescribes  expressly  the  form  of 
the  remedy,  it  is  the  well-established  rule 
that  the  remedy  was  intended  by  the  legis- 
lature to  exclude  every  other,  and  it  must 
be  strictly  pursued." 

In  Thompson  on  Cbrporations,  2d  ed.  vol. 
4,  §  4851,  that  author  says:  "There  seems 
to  be  no  good  reason  why  the  statutory  lia- 
bility imposed  upon  stockholders  is  not  in- 
tended for  the  benefit  of  stockholders  who 
become  good-faith  creditors  of  the  corpora- 
tion. This  is  certainly  the  rule,  unless  the 
statute  expressly  or  very  clearly  shows  that 
its  provisions  were  not  intended  for  other 
stockholders.  While  the  equities  of  a  stock- 
holder who  is  a  corporate  creditor  might  be 
worked  out  on  the  contract  doctrine  of  con- 
tribution, yet  it  is  very  clear  from  many 
holdings  that  a  stockholder  creditor  may 
proceed  directly  against  other  stockholders 
to  enforce  his  statutory  liability;  but  in 
such  a  case,  his  own  proportionate  liability 
must  be  taken  into  account.  Thus  it  has 
been  said  that  a  creditor  who  was  a  stock- 
holder was  not  precluded  from  enforcing 
against  other  stockholders  the  balance  re- 
maining due  after  deducting  the  amount  of 
his  own  liability," — citing  Bissit  v.  Ken- 
tucky River  Nav.  Co.  (C.  C.)  15  Fed.  353, 
and  other  cases. 

In  Perkins  v.  Sanders,  56  Miss.  733,  at 
page  742,  the  court  says:  "When  the  credi- 
tor is  a  partner,  as  in  this  case,  he  cannot 
sue  at  law,  for  he  is  himself  liable  to  pay 
the  debts  of  the  company ;  and  if  he  were  to 
sue  and  recover  satisfaction  from  one  of 
the  stockholders,  this  payment  would  make 
the  paying  stockholder  a  creditor  of  the 
company,  and  he  might  in  turn  sue  the 
complainant,  and  recover  back  the  debt  cre- 
ated by  such  payment.  To  obviate  this,  the 
complainant  must  come  into  ecjuity,  where 
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there  can  be  a  full  adjustment  and  settle- 
ment of  all  rights  of  the  parties.  It  is  ob- 
jected that  the  obligation  of  the  stockhold- 
ers is  several  and  limited,  and  not  joint. 
Our  view  is  that  each  stockholder,  just  as 
a  partner  in  an  unincorporated  association, 
is  liable  for  all  debts  of  the  company." 

In  Thayer  ▼.  Union  Tool  Co.  4  Gray,  76, 
the  court,  on  page  80,  said:  "To  the  credit- 
or who  is  not  a  stockholder,  each  of  the 
stockholders  is  not  only  jointly  with  the 
others,  but  severally,  liable  for  the  debt, 
and  for  the  entire  debt.  To  a  creditor  who 
is  also  a  stockholder,  each  of  the  other 
stockholders  is  not  severally  liable  and  for 
the  entire  debt,  but  only  for  his  proportion- 
ate part  thereof.  The  creditor  therefore 
who  is  not  a  stockholder  may,  from  any 
stockholder  liable,  get  his  whole  debt.  If 
he  is  a  creditor  and  also  a  stockholder,  he 
may  have  contribution;  be  may  have  all 
the  stockholder  is  bound  to  pay  him,  and 
no  more.  But  upon  the  construction  of  the 
statute  claimed  by  the  plaintiff,  he  may 
collect  from  one  stockholder,  not  only  all 
that  such  stockholder  is  bound  ultimately  to 
pay,  but  all  that  the  entire  body  of  stock> 
holders,  including  the  plaintiff,  is  bound 
to  pay.  He  may  collect  with  his  right  hand 
what  he  must  restore  with  his  left.  Take  a 
plain  case:  The  corporation  owes  to  A  a 
debt  of  $1,000.  A  and  B  are  the  only  stock- 
holders liable  for  the  payment  of  the  debt. 
A  sues  the  corporation,  and  levies  his  exe- 
cution upon  the  property  of  B.  B  brings 
his  bill  in  equity  against  A,  and  compels 
him  to  pay  back  by  way  of  contribution 
$500.  It  is  but  the  momentary  shifting  of 
the  burden  which  both  must  bear.  We 
think  the  fair  construction  of  the  statutes 
leads  to  no  such  result.  But  while  the 
plaintiff  has,  against  the  corporation,  the 
power  to  sue  at  law  and  enforce  his  claim 
against  the  property  of  the  company,  his 
remedy  as  against  the  other  stockholders  is 
for  contribution.  And  if  his  case  is  not 
within  the  Revised  Statutes,  chap.  38,  § 
32,  it  is  within  the  provision  of  chapter  81, 
§  8,  giving  this  court  jurisdiction  in  equity 
for  all  suits  for  contribution  by  or  between 
any  persons  who  are  respectively  liable 
for  the  same  debt  or  demand,  where  there 
is  more  than  one  person  liable  at  the  same 
time  for  contribution."  See  Potter  ▼.  Ste- 
vens Mach.  Co.  127  Mass.  592,  23  Am.  Rep. 
428,  in  which  the  court  says  in  a  case  some- 
what similar  to  this:  "In  the  opinion  of 
the  court  the  remedy  provided  by  the  stat- 
ute in  question  is  intended  only  for  cred- 
itors who  are  not  members  of  the  corpora- 
tion, and  cannot  be  availed  oi  by  creditors 
who  are  also  stockholders."  See  also 
Thompson  ▼.  Bemis  Paper  Co.  127  Mass. 
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595.  On  page  598  Chief  Justice  Gray  said: 
"A  creditor  who  is  also  a  stockholder  of  a 
corporation,  and  as  such  liable  for  its  debts, 
IS  not  entitled  to  the  remedies  afforded  by 
statute  to  creditors  against  stockholders  for 
the  -debts  of  the  corporation," — citing  Thay- 
er V.  Union  Tool  Co.  supra,  and  the  last 
above-cited  case. 

In  Bailey  v.  Bancker,  3  Hill,  188,  38  Am. 
Dec.  625,  Bronson,  J.,  said:    "Can  a  cred- 
itor who  is  a  stockholder  recover  his  debt 
against  the  company  from  another   stock- 
holder?   We  are  referred  to  the  case  of  Si- 
monson  v.  Spencer,  15  Wend.  548,  to  prove 
that   the  action  may  be  maintained.     The 
late  Chief  Justicb  seems  to  have  been  of 
that  opinion,  but  I  do  not  find  from   the 
statement  of  the  case  that  the  plaintiff  in 
that  action  was  a  stockholder  in  the  com- 
pany, nor  did  the  reporter  understand  that 
any  such   point   was   decided.    It  mast»    I 
think,  be  regarded  as  an  open  question.    We 
have  considered  this  and  other  charters  of  a 
similar  character,  as  placing  the  stockhold- 
ers on  the  same  footing  as  though  they  bad 
not  been   incorporated,   and   making   tbem 
answerable  as  partners  for  the  debts  of  the 
company.     Allen  v.  Sewall,   2  Wend.  327; 
Moss  V.  Oakley,  2  Hill,  265,  12  Mor.  Min. 
Rep.  1.    if  the  stockholders  are  to  be  regarded 
as  partners,  or,  what  is  the  same  thing,  as 
an   unincorporated   association,   it   is   then 
quite  clear  that  one  member  cannot  main- 
tain an  action  against  the  others  for  a  debt 
due  from  the  whole"  (citing  many  authori- 
ties).   "In  one  respect  the  statute  departs 
from   the   common-law   rule   in  relation   to 
partners,  and  gives  an  action  against  the 
stockholders   severally   as  well  as  jointly; 
but  I  do  not  see  that  this  alters  the  prin- 
ciple.    It  is  still  the  case  of  one  partner 
suing  another  for  a  debt  due  from  the  whole 
firm.  And,  although  it  is  declared  that  'any 
person'  having  a  demand  against  the  com- 
pany  may   sue,     .     .     .     still   I   think  the 
legislature  did  not  intend  to  provide  for 
creditors  who  were  members  of  the  corpora- 
tion.   They  do  not  come  within  the  reason 
and  policy  of  the  law,  which  was  made  for 
the  protection  of  third  persons  dealing  with 
the  company,  and  not  for  the  benefit  of  the 
stockholders  or  copartners.    They  are  left, 
and  should  in  justice  be  left,  to  such  reme- 
dies as  had  already  been  provided  by  law 
for   the  adjustment  of  partnership   trans- 
actions.   They  may  go  into  chancery  for  an 
account,  and  have  the  claims  of  all  parties 
settled  upon  equitable  principles.    The  stat- 
ute gives  the  creditor  an  action  against  the 
stockholders  jointly  as  well  as  severally,  and 
the  same  construction  which  would  give  an 
action  to  a  stockholder  would  authorize  him 
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look  a  little  further  into  the  coiuequences 
of  allowing  one  stockholder  to  sue  another 
at  law.  When  the  defendant  has  paid  the 
debt,  he  will  then  stand  as  the  creditor  of 
the  company,  and  what  is  to  hinder  him 
from  turning  round  and  recovering  the  same 
money  from  the  plaintiffs  as  stockholders? 
The  language  of  the  statute  is  broad  enough 
to  include  the  one  case  as  well  as  the  other, 
and  the  equity  would  be  just  as  strong  in 
favor  of  allowing  the  defendant  to  recall 
the  money  after  he  has  paid  it  as  it  is  in 
allowing  the  plaintiffs  to  recover  against 
him  in  the  first  instance.  And  thus  the 
parties  might  alternately  sue  each  other  to 
the  end  of  the  chapter.  The  thing  is  pre- 
posterous." This  decision  was  rendered  in 
1842,  while  the  case  of  Simonson  v.  Spencer, 
supra,  cited  by  plaintiff's  counsel,  was  de- 
cided in  1836. 

In  Richardson  v.  Abendroth,  43  Barb. 
162,  the  action  was  brought  against  the  de- 
fendants as  stockholders  of  the  Warner 
Foundry  &,  Machine  Company,  a  manufactur- 
ing corporation,  upon  a  judgment  recovered 
by  the  plaintiff  against  the  company  for 
his  services  as  secretary,  his  claim  against 
the  defendants  being  founded  upon  the  18th 
section  of  the  act  of  1848,  by  which  stock- 
holders of  such  corporations  are  made  in- 
dividually liable  for  debts  due  to  their  "la- 
borers, servants,  and  apprentices  for  serv- 
ices performed  for  such  corpoa-ation."  Two 
defenses  were  set  up  by  the  answer:  (1) 
That  the  plaintiff  was  an  officer,  not  a  serv- 
ant, of  the  company.  (2)  That  the  plaintiff 
was  a  stockholder  of  the  company  during  the 
time  that  his  alleged  services  were  rendered, 
and  therefore  was  equally  liable  to  the  de- 
fendants for  the  payment  of  all  debts  for 
which  stockliolders  are  rendered  liable  by 
the  act.  The  case  was  tried  without  a  jury. 
The  court,  after  speaking  of  the  character 
of  the  services,  used  the  following  language: 
"But  upon  another  ground  I  think  judg- 
ment should .  be  given  for  the  defendants. 
An  action  will  not  lie  by  one  stockholder 
against  a  fellow  stockholder  of  a  corpora- 
tion, to  enforce  a  personal  liability  for  a 
debt  of  the  company.  To  the  extent  of  the 
personal  liability  created  by  the  statute,  the 
corporators  are  partners,  and  one  partner 
cannot  sue  a  copartner  for  a  debt  due  from 
all," — citing  Bailey  v.  Bancker,  supra:  An- 
drews V.  Murray,  33  Barb.  354.  "The  plain- 
tiff was,  at  the  time  of  the  contracting  of 
the  debt,  a  stockholder  of  the  company,  lia- 
ble for  this  class  of  its  debts,  liable  to  the 
creditors  of  the  corporation,  and  liable  to 
contribute  to  the  other  stockholders.  f|is 
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liability  was  absolute,  and  whether  called 
upon  by  a  stranger,  a  creditor  upon  the 
original  liability,  or  by  his  fellow  stock- 
holders, to  contribute,  can  make  no  de- 
fense." Upon  appeal  to  the  general  term, 
the  judgment  was  affirmed  on  the  authori- 
ties cited.  It  is  well  to  here  note  the  fact 
that  the  New  York  statute  is  in  all  essen- 
tials like  our  own. 

Clark  V.  Myers,  11  Hun,  608,  was  an  ac- 
tion brought  by  the  plaintiff,  a  stockholder 
of  a  manufacturing  corporation,  against  the 
defendant,  who  was  also  a  stockholder 
thereof,  to  recover  a  portion  of  certain 
judgments  recovered  against  the  plaintiff 
by  laborers  employed  by  the  company,  which 
judgments  he  had  subsequently  paid.  Held 
that  he  could  not  maintain  an  action  at 
law  against  a  single  stockholder,  but  must 
bring  his  suit  in  equity  against  them  all. 

Plaintiff's  counsel  have  called  our  atten- 
tion to  Norris  \.  Johnson,  34  Md.  485;  Si- 
monson V.  Spencer,  supra;  Woodruff  k  B. 
Iron  Works  v.  Chittenden,  4  Boew.  406; 
Fowler  v.  Lamson,  146  111.  472,  37  Am.  St. 
Rep.  163,  34  N.  E.  932;  4  Thomp.  Corp. 
§  4851;  Brinham  v.  Wellersburg  Coal  Co. 
47  Pa.  43;  Dauchy  v.  Brown,  24  Vt.  197; 
Guerney  v.  Moore,  131  Mo.  650,  32  S.  W. 
1132;  Russell  v.  Pacific  R.  Co.  113  Cal. 
258,  34  L.R.A.  747,  46  Pac.  323;  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  ed.  376;  Oswald 
V.  Minneapolis  Times  Co.  65  Minn.  249,  68 
N.  W.  15. 

An  examination  of  Norris  v.  Johnson,  su- 
pra, shows  that  it  had  no  reference  to  a 
case  where  the  creditor  was  also  a  stock- 
holder, and  we  are  unable  to  see  how  the 
reasoning  used  there  has  application  here. 
Neither  are  we  able  to  agree  with  counsel 
in  the  claim  that  in  Massachusetts  all  cred- 
itors must  pursue  their  remedy  in  a  court 
of  equity.  An  examination  of  the  cases  we 
have  cited  will  show  that  this  is  not  the 
case. 

We  have  already  called  attention  to  the 
fact  that  Simonson  v.  Spencer,  supra,  was 
decided  six  years  before  Bailey  v.  Bancker, 
supra.  It  is  also  worthy  of  notice  that 
Simonson  v.  Spencer,  supra,  involved  the 
construction  of  a  provision  subjecting  the 
stockholders  jointly  and  severally  to  the 
payment  of  the  debts  of  the  company  to 
the  nominal  amount  of  the  stock  held  by 
them.  This  language  would  seem  to  do 
away  with  the  idea  of  contribution. 

We  are  dealing  with  a  case  where  each 
stockholder  is  individually  liable  for  all  the 
labor  debts  of  the  corporation.  He  can  be 
9ued  again  and  again,  until  all  the  deb^  9^ 
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satisfied,  and  his  liability  is  not  limited  to 
the  amount  of  stock  he  holds,  and  he  may 
call  upon  other  responsible  stockholders  to 
contribute.  We  think  there  is  a  plain  dis- 
tinction between  the  instant  case  and  that 
of  Simonson  v.  Spencer,  supra. 

A  reference  to  the  case  of  Woodruff  A  B. 
Iron  Works  v.  Chittenden,  4  Bosw.  406, 
will  readily  distinguish  it  from  the  line 
of  cases  which  we  have  examined.  There 
again  the  stockholders  were  liable  only  to 
the  amount  of  stock  each  owned.  If  a 
stockholder  paid  this  amount,  it  would  be 
a  bar  to  any  further  action  against  him,  no 
matter  how  many  debts  were  unpaid.  It 
is  worthy  of  note  also  that  in  that  case 
the  court  called  attention  to  the  fact  that 
that  action  was  not  brought  by  a  stock- 
holder, but  by  the  assignee  of  men  who 
were  formerly  stockholders. 

In  this  connection  we  call  attention  to 
Beers  ▼.  Water  bury,  8  Bosw.  396.  At  page 
413,  the  court  said:  "As  to  the  appellants' 
claim  to  an  allowance  by  way  of  counter- 
claim, founded  on  the  fact  that  the  plain- 
tiff was  a  stockholder,  we  think  that  the 
question  involved  therein  is  not  open  to  dis- 
cussion. The  case  of  Bailey  ▼.  Bancker, 
3  Hill,  190,  38  Am.  Dec.  625,  must  be  deemed 
to  dispose  of  the  question.  The  appellant 
Waterbury,  being  himself  a  stockholder, 
can  only  set  up  the  claim  in  a  proper  ac- 
tion against  the  stockholders  generally  for 
a  contribution."  This  case  was  decided  in 
1861,  a  number  of  years  after  Woodruff  & 
B.  Iron  Works  v.  Chittenden,  supra. 

In  Clark  v.  Myers,  supra,  the  court  used 
the  language  that  stockholders  were  part- 
ners, at  least  to  the  extent  of  those  debts 
owing  to  laborers.  This  case  puts  in  apt 
language  precisely  what  we  have  tried  to 
state,  that  the  relation  of  stockholders  im- 
der  our  statute,  as  between  themselves,  is 
that  of  partners  as  to  their  liability  for 
labor  debts. 

In  Fowler  v.  Lamson,  146  III.  472,  37  Am. 
St.  Rep.  163,  34  N.  E.  932,  the  Illinois  court 
simply  holds  that  the  remedy  contained  in 
the  Kansas  statute  must  govern  in  that 
case;  the  action  being  founded  upon  the 
statute  of  that  state. 

In  Brinham  v.  Wellersburg  Coal  Co.  47 
Pa.  43,  the  decision  seems  to  turn  strictly 
upon  the  proposition  that  the  statute  it- 
self is  80  worded  as  to  exclude  a  resort  to 
equity.  Speaking  of  the  principle  involved, 
Thompson  in  his  work  on  the  Liability  of 
Stockholders,  at  §  271,  where  the  author  is 
dealing  with  the  subject  of  the  forum,  said: 
41  L.R.A.(J^,S,) 


''In  Pennsylvania,  under  the  statute  relat- 
ing to  manufacturing  companies,  the  credit- 
or proceeds  by  an  action  at  law  upon  the 
original  contract,  joining  the  corporation 
and  the  stockholders;  and  he  may  do  this, 
even  though  he  is  himself  a  creditor.  Kav, 
if  he  has  been  compelled  to  pay  a  debt  of 
the  corporation,  and  is  suing  for  contribu- 
tion, he  proceeds  at  law  against  the  com- 
pany and  his  costockholders ;  the  statute  is 
held  to  exclude  a  resort  to  equity."  And 
the  author  then  cites  the  above  case.  There 
the  statute  points  out  the  remedy  to  be 
pursued  as  one  expressly  on  the  law  side 
of  the  court. 

Dauchy  v.  Brown,  24  Vt.  197,  deals  with 
the  proposition  as  to  whether  the  liability 
of  the  stockholder  was  primary  or  second- 
ary, and  states  that  the  statutory  remedy 
must  be  pursued  and  was  exclusive. 

In  Guerney  v.  Moore,  131  Mo.  650,  32  S. 
W.  1132,  the  court  uses  the  following  lan- 
guage: .  "The  cases  which  hold  that  the 
only  remedy  of  a  stockholder  is  for  con- 
tribution are  based  on  statutes  making  them 
absolutely  liable  for  all  debts  of  the  corpo- 
ration; but  under  the  Kansas  statute  and 
our  own,  the  stockholders  are  not  sure- 
ties for  each  other.  There  is  no  joint  and 
several  liability,  nor  does  the  statute  make 
them  copartners.  Each  stockholder  simply 
becomes  liable  to  the  creditors  of  the  com- 
pany for  an  *amount  equal  to  the  amount 
of  his  stock,  or  double  the  amount,  as  the 
statute  prescribes;  but  there  ia  nothing 
which  forbids  a  stockholder  becoming  a 
creditor  of  the  corporation,  or  invoking  the 
remedies  open  to  other  creditors."  We 
think  this  case  is  readily  distinguished  from 
the  line  of  cases  first  cited  by  us. 

While  the  authorities  cannot  be  recon- 
ciled, we  are  of  opinion  that  the  great 
weight  of  authority  is  to  the  effect  that  un- 
der a  statute  like  ours,  where  the  relation 
of  stockholders  is  like  that  of  partners, 
making  the  stockholders  jointly  and  sever- 
ally liable  for  the  payment  of  all  labor 
debts,  one  stockholder  cannot  sue  other 
stockholders  ifl  an  action  at  law  to  enforce 
a  d^bt  to  the  former  by  the  corporation, 
but  his  remedy  is  in  a  court  of  equity  for 
contribution.  This  view  of  the  case  ren- 
ders it  unnecessary  to  consider  the  other 
questions  raised  and  discussed. 

In  our  opinion  plaintiff  has  no  standing 
in  this  suit,  and  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  no  new  trial 
granted. 
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Ifote.  *  Rights  and  remedies  of  credit^ 
or  who  is  also  a  stockholder  of  an 
insolvent  corporation,  as  affected  hy 
his  otpn  statutory  liability. 

I.  Rights  and  remedies  of  creditor  stock- 
holder against  mother  stockhold- 
ers. 

a.  Creditor     stockholders     as     bene- 

ficiaries of  statute,  981. 

b.  Right  to  maintain  suit  to  enforce 

statutory   liability. 

1.  In  general,  082. 

2.  Right  to  sue  at  law. 

(a)  In  general,  982. 

(b)  Necessity  of  discharging 
in  whole  or  in  part  his 
own  liability,  984. 

3.  Right  to  invoke  aid  of  equity. 

(a)  In  general,  986. 

(b)  Other  proceedings  in 
equity,  987. 

4.  Right  to  attach  property  of 

corporation,  987. 
6.  Right  to  join  or  be  joined  in 

suit  by  the  creditors,  987. 
6.  Right  as  affected  by  conduct 

of  creditor  stockholder,  988. 
II.  Right  of  creditor  stockholder  against 
other  creditors. 

a.  Right  to  assert  claim  as  bar  to 

suit  by  creditor,  988. 

b.  Right  to  offset  debt  due  from  cor- 

poration. 

1.  As  affected  by  distinction  be- 

tween actions  at  law  and  in 
equity,  989. 

2.  Actions  at  law  by  individual 

creditor. 

(a)  In  general,  990. 

(b)  Right  to  obtain  offset 
in  equity,   994. 

3.  Action  by  creditor  in  behalf 

of  all  the  creditors,  994. 

4.  Action  by  receiver  or  assignee, 

996. 
6.  Action  by  corporation,  997. 

c.  Right  to  offset  debt  paid  another 

creditor. 

1.  In  general,  998. 

2.  Where    debt    is    paid    subse- 

quently to  suit,  999. 

3.  Where    less    than    full    face 

value  is  paid,  999. 


III.  Right  of  creditor  stockholder  to  share 

in  dividends,  999. 
rV.  Estoppel  as  against  other  stockholders, 

1001. 
V.  Estoppel    as    against    other    creditors, 

1001. 
VI.  Where  claim  is  barred  by  statute  of 
limitations,   1002. 

/.  Rights  afid  remedies  of  creditor 
stockholder  against  other  stockhold- 
ers. 

a.  Cfreditor  stockholders  as  henefldaries 

of  statute. 

The  constitutional  liability  of  stock- 
holders for  the  debts  of  the  corporation 
extends  not  only  to  nonstockholding  cred- 
itors, but  also  to  those  holding  stock  in  the 
corporation,  since  stockholders  may  become 
creditors  of  the  corporation  the  same  as 
other  persons,  and  the  constitutional  pro- 
vision applies  to  all  corporate  debts  with- 
*out  exception,  i  A  creditor,  although  a 
member  of  a  corporation,  has  the  right  to 
deal  with  the  corporation  as  with  a  person 
and  body  politic.  He  may  take  security 
for  his  debt,  or  attach  the  property  of  the 
corporation  to  enforce  payment  thereof,  or 
take  any  other  measure  to  that  end  that 
any  other  creditor  can,  and  this  although 
he  may  be  liable  by  statute  in  a  qualified 
way  for  the  debts  of  the  corporation.  The 
liability,  being  especially  created  by  stat- 
ute, is  one  which  cannot  be  enforced  to  bar 
his  right  of  action  where  the  statute  does 
not  so  provide.* 

But  a  statute  may,  by  express  words  or 
reasonable  intendment,  exclude  from  its  op- 
eration creditor  stockholders.  Thus,  a  stat- 
ute rendering  stockholders  of  a  corporation 
jointly  and  severally  liable  for  debts  con- 
tracted before  a  certain  period  of  time,  and 
making  their  persons  and  property  subject 
to  attachment  or  execution  against  the  cor- 
poration for  any  such  debt,  is  intended  only 
for  the  benefit  of  creditors  who  are  not 
members  of  the  corporation,  and  cannot  be 
availed  of  by  creditors  who  are  also  stock- 
holders. The  remedy  provided  is  fitted  to 
enforce  the  liability  of  stockholders  in  favor 
of  outside  parties,  and  not  to  adjust  con- 
flicting complicated  claims  of-  stockholders 
among  themselves.  > 


1  Oswald  V.  Minneapolis  Times  Co.  65 
Minn.  249,  68  N.  W.  16. 

•  Sargent  v.  Webster,  13  Met.  497,  46 
Am.  Dec.  743. 

*  Potter  V.  Stevens  Mach.  Co.  127  Mass. 
592,  34  Am.  Rep.  428,  holding  that  a  stat- 
utory provision  requiring  that  all  stock- 
holders be  joined  as  defendants  implies 
that  those  who  are  plaintiffs  and  those  who 
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join    in   the   prosecution    of   the   suit   are 
creditors  only,  and  not  stockholders. 

Thacher  v.  King,  156  Mass.  490,  31  N.  E. 
648.  In  applying  the  rule  to  a  director, 
it  is  said  that  "while  the  extent  to  which, 
and  the  grounds  on  which,  stockholders 
are  liable,  differ  from  those  to  and  on 
which  directors  are  liable,  within  their  re- 
spective limits  both  are  made  jointly  and 
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h.  Right  to  tnaintain   suit  to  enforce 
statutory  liability, 

1.  In  general. 

Where  the  liability  of  the  stockholders 
of  a  corporation  for  its  debts  is  several, 
and  each  can  be  held  only  for  his  propor- 
tion, one  or  more  or  all  of  the  stock- 
holders may  be  joined  as  defendants; 
or  a  stockholder  who  is  also  a  cred- 
itor may  sue  other  stockholders  to  enforce 
their  statutory  liability,  and  the  assignee 
of  the  claim  of  a  creditor  stockholder  may 
likewise  sue  other  stockholders.*  But  one 
stockholder  and  trustee  cannot  sue  a  co- 
trustee to  enforce  a  statutory  penalty  for 
failure  to  perform  a  statutory  duty.  *  And 
neither  may  an  assignee  of  the  claim,  of  a 
stockholder  and  trustee,  holding  under  an 
assignment  made  subsequently  to  the  de- 
fault relied  upon.*  But  the  liability  of  a 
trustee  for  failure  to  file  a  public  report 
may  be  enforced  by  a  creditor,  although  h^ 
is  also  a  stockholder,  in  the  absence  of  any 
discrimination  in  the  statute  itself  between 
stockholders  and  other  creditors.  7 

2,  Right  to  eue  at  law. 

(a)  In  general. 

The  right  of  a  stockholder  who  is  also 
a  creditor  of  the  corporation,  to  sue  at 
law  other  stockholders  upon  their  statu- 
tory liability,  depends  to  a  great  extent 
upon  the  view  taken  as  to  the  nature  of 
this  liability  and  the  court  practice  in  the 
different  jurisdictions,  especially  as  to  the 
distinction,  if  any,  between  actions  at  law 
and  in  equity.  On  the  general  question,  it 
is  worthy  of  note  that  ordinarily  statutes 
relating  to  the  creation  of  corporations  also 
contain  provisions  rendering  the  stockhold- 
ers individually  liable  for  its  debts,  at 
least  to  a  limited  extent.  Where  volun- 
tarily assumed  by  a  stockholder  in  acquir- 
ing stock,  this  liability  is  contractual  rath- 
er  than  penal,   and   is  generally   regarded 


as  primary,  although  the  creditor  may  ia 
the  first  instance  be  required  to  exhaust 
his  remedies  against  the  corporation  itself, 
before  having  recourse  to  the  liability  of 
the  stockholders.  This  personal  liability 
is  an  element  of  incorporation  wholly  ex- 
cluding the  view  that  the  debts  are  solely 
the  debts  of  the  corporation,  which  the 
stockholder  did  not  contract  and  henoe  is 
not  bound  to  pay.  The  liability  being  an 
element  of  the  incorporation,  in  acquiring 
stock  the  stockholder  voluntarily  assumes 
the  same,  and  as  to  such  liability  stands 
upon  the  same  ground  and  assumes  the  same 
responsibility  as  regards  the  creditors  as 
though  he  had  personally  contracted  the 
debt,  with  the  exception  thpt  before  being 
called  upon  to  pay  he  is  entitled  to  have 
the  remedy  against  the  corporation  exhaust- 
ed. 

These  general  principles  are  alike  appli- 
cable to  stockholding  creditors  -and  non- 
stockholding  creditors,  but  in  the  enforce- 
ment of  statutes  making  stockholders  joint- 
ly and  severally  liable  for  the  whole  or  s 
limited  amount  of  the  debts  of  the  corpora- 
tion, there  is  an  obvious  difference  between 
the  rights  of  creditors  who  are  not  stock- 
holders and  creditors  who  are.  To  a  cred- 
itor who  is' not  a  stockholder,  each  of  the 
stockholders  is  not  only  jointly  with  the 
others,  but  severally,  answerable  for  the 
debt,  at  least  to  the  extent  of  his  statutorv 
liability.  To  a  creditor  who  is  also  a  stock- 
holder, each  of  the  other  stockholders  is 
not  severally  liable  for  the  entire  debt,  but 
only  for  his  proportionate  part  thereof. 
As  to  what  this  proportion  is  depends  upon 
the  statute.  By  the  terms  of  some  statutes 
the  liability  of  the  stockholders  for  a  cer- 
tain character  of  debts  of  the  corporation 
is  unlimited.  In  such  a  case  there  is  no  waj 
to  apportion  the  debt  as  between  a  single 
creditor  stockholder  as  the  plaintiff,  and  an- 
other stockholder  as  the  defendant.  On  the 
other  hand,  where  the  liability  of  the  stock- 
holders is  limited,  as  for  unpaid  stock  or  for 
an  amount  equal  to  the  amount  of  stock 


severally  liable  for  the  debts  and  contracts 
of  the  corporation,  and  their  liabilities 
are  enforced  in  the  same  general  manner; 
and  if  a  debt  from  a  corporation  to  a 
stockholder  falls  outside  the  debts  to  which 
the  statute  relates,  it  would  seem  that  a 
debt  due  to  a  director,  so  far  as  relates  to 
his  right  to  bring  a  bill,  or  come  in  under 
a  bill  and  share  in  the  fund,  should  also 
fall  outside  the  statute.  There  would  seem 
to  be  no  valid  distinction  between  the  two. 
Officers  may  become  creditors  of  the  cor- 
poration, and  may  pursue  the  ordinary 
remedies  open  to  creditors,  and  if  they  get 
their  pay  before  a  creditor  brings  suit,  the 
liabilities  are  diminished  to  that  extent. 
There  is  nothing  in  that  in  the  least  degree 
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inconsistent  with  a  construction  of  the  stat- 
ute which  holds  that,  as  to  the  excess  of 
indebtedness  over  capital,  they  shall  not  be 
j  treated  as  creditors,  but  it  shall  be  for  tlie 
benefit  of  third  parties,  and  they  shall  he 
liable  to  third  parties  for  its  entire 
amount." 

« Herman  v.  Hecht,  116  Cal.  553,  48  Pac. 
611. 

•  Briggs  V.  Easterly,  62  Barb.  51;  Bron- 
son  V.  Dimock,  4  Hun,  614;  Estes  v.  Bums. 
5  Jones  A  8.  1;  Roach  v.  Duckworth,  til 
How.  Pr.  128,  affirmed  in  65  How.  Pr.  30.1. 

•Briggs  V.  Easterly,  62  Barb.  510. 

7  Sanborn  v.  I^efferts,  58  N.  Y.  179,  16 
Abb.  Pr.  N.  S.  42. 
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held,  it  is  possible  to  apportion  the  liability 
between  a  creditor  stockholder  and  another 
stockholder,  either  by  apportioning  it  pro 
rata  according  to  the  liability  of  the  par- 
ties, or  by  the  application  by  the  plaintiff 
stockholder  of  the  entire  amount  of  his  stat- 
utory liability  on  his  debt,  recovering  from 
the  defendant  stockholder  the  balance,  at 
least  to  the  extent  of  the  latter's  liability. 
This  distinction  explains  and  harmonizes 
the  decisions  on  the  right  of  a  creditor 
stockholder  to  sue  another  stockholder  at 
law  to  enforce  the  latter's  statutory  lia- 
bility for  the  benefit  of  the  former.  Thus, 
where  the  liability  is  unlimited  as  between 
the  stockholders  and  the  creditors,  but 
is  limited  as  between  the  stockholders  to 
the  extent  that  one  stockholder  has  the 
right  to  compel  contribution  from  the  other 
stockholders  for  their  proportionate  share 
of  any  claim  against  the  corporation  held 
or  paid  by  him,  a  stockholding  creditor 
cannot  maintain  an  action  at  law  against 
another  stockholder  to  enforce  the  latter's 
statutory  liability  in  favor  of  the  former, 
but  his  remedy  is  in  equity  for  contribu- 
tion.* 


The  New  York  courts  have  made  this 
distinction  between  the  right  of  a  stock- 
holder to  sue  at  law  other  stockholders  on 
their  personal  liability  where  the  liability 
was  unlimited  in  amount,  although  joint 
and  several  in  character,  and  where  their 
liability  was  limited  in  amount,  although 
also  joint  and  several  in  character,  and  it 
is  pointed  out  that  the  cases  denying  the 
right  of  a  stockholder  to  maintain  an  action 
at  law  against  other  stockholders  were  based 
upon  a  statute  rendering  all  the  stock- 
holders jointly  and  severally  liable  to  cred- 
itors for  all  the  debts  of  the  company  of  a 
certain  character,  and  this  liability  can 
only  be  extinguished  by  actual  payment  or 
satisfaction  of  such  debts,  while  in 
the  statute  then  under  consideration  each 
stockholder  is  liable  as  such  only  to  the 
amount  of  his  stock.  When  he  has  been 
compelled  to  pay  that  sum  to  any  cred- 
itor, his  liability  as  a  mere  stockholder 
is  at  an  end.  He  cannot  recover  any 
portion  of  such  sum  from  any  other  stock- 
holder who,  before  suit  brought  against 
him,  has  been  compelled  to  pay  creditors 
to  the  amount  of  his  own  stock;  as  to  such 


•  Thayer  v.  Union  Tool  Co.  4  Gray,  75. 
The  statute  here  construed  provides  that 
the  stockholders  of  a  corporation  shall  be 
jointly  and  severally  liable  to  pay  the  debts 
of  the  company,  and  their  persons  or  prop- 
erty may  be  taken  therefor  in  the  same 
manner  as  on  a  writ  of  attachment  or  execu- 
tion issued  against  them  for  their  individ- 
ual debts. 

Shurlow  v.  Lewis  also  involves  a  stat- 
ute imposing  an  unlimited  liability  upon 
stockholders  for  claims  against  the  cor- 
poration for  labor  performed. 

Perkins  v.  Sanders,  56  Miss.  733,  holding 
an  action  at  law  cannot  be  maintained 
by  a  creditor  stockholder  to  enforce,  as 
against  another  stockholder,  a  charter  pro- 
vision making  all  stockholders  individually 
liable  for  the  debts  of  the  company  until 
a  certain  proportion  of  the  capital  stock  of 
the  company  is  paid  in. 

Richardson  v.  Abendroth,  43  Barb.  162; 
Andrews  v.  Murrav,  33  Barb.  354;  Klueg 
V.  Bosch,  31  Abb.  N.  C.  27,  28  N.  Y.  Supp. 
159;  Bailey  v.  Bancker,  3  Hill,  188,  38 
Am.  Dec.  625 ;  Deming  v.  Puleston,  1  Jones 
&  S.  231;  Wait  v.  Ferguson,  14  Abb.  Pr. 
379. 

In  Bailey  v.  Bancker,  3  Hill,  188,  38 
Am.  Dec.  625,  the  statute  enforced  gives 
the  creditors  an  action  against  the  stock- 
holders jointly  for  the  payment  of  all  debts 
or  demands  contracted  by  the  corporation, 
and  the  court  reasoned  that  to  permit  one 
stockholder  to  sue  another  to  enforce  the 
statutory  liability  of  the  latter  would  be 
simply  to  change  the  relation  of  creditor, 
and  there  would  be  nothing  to  prevent  the 
laiLcr  stockholder  from  in  turn  becoming 
the  plaintiff  and  suing  the  former  to  en- 
force the  same  liability.  The  doctrine  of 
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this  case  was  approved  in  Beers  v.  Water- 
bury,  8  Bosw.  396. 

Wait  V.  Ferguson,  14  Abb.  Pr.  379,  ap- 
plies a  statute  providing  that  an  officer 
making  false  certificates  shall  be  individ- 
ually liable  for  the  debts  of  the  corpora- 
tion contracted  while  he  is  acting  as  such 
officer.  It  is  said  that  as  to  this  liability, 
the  stockholders  are  quasi  partners, — at 
least  as  between  themselves, — and  subject, 
upon  prosecuting  each  other,  to  all  the 
provisions  of  law  attaching  to  that  rela- 
tion; one  of  which  is  that  one  member  of 
a  partnership  cannot  maintain  an  action 
against  his  copartner  for  a  debt  due  from 
all. 

Klueg  V.  Bosch,  31  Abb.  N.  C.  27,  28  N. 
Y.  Supp.  159,  also  applies  the  rule  to  a 
statutory  liability  created  by  a  failure  to 
file   certificates   required   by   law. 

Clark  ▼.  Myers,  11  Hun,  608.  The  theory 
adopted  by  the  court  was  that  the  liability 
imposed  by  statute  was  joint  and  several, 
and  hence  it  created  a  relation  similar  to 
that  of  copartners;  and  it  was  said  that 
it  is  familiar  doctrine  that  one  partner 
cannot  sue  his  copartners  for  their  respec- 
tive shares  of  money  paid  by  him  to  a 
creditor,  but  there  must  be  an  accounting 
of  iJl  the  partnership  affairs  in  order  to 
investigate  what  he  has  paid. 

This  rule,  however,  does  not  apply  to  an 
action  by  a  firm  of  attorneys  to  recover 
for  services  rendered  an  insolvent  corpora- 
tion, where  the  employment  and  rendition 
of  the  services  were  joint  and  several,  but 
only  one  of  the  attorneys  was  a  member 
of  the  corporation.  Montgomery  v.  Brush 
Electric  Illuminating  Co.  168  N.  Y.  657, 
61  N.  E.  1131,  affirming  48  App.  Div.  12, 
66  N.  Y.  Supp.  606. 
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a  liability  a  stockholder  may  therefore  be 
discharged,  although  the  debts  of  the  cor- 
poration are  not  fully  satistled.  Hence  the 
mere  fact  that  one  stockholder  is  suing  an- 
other to  recover,  in  whole  or  in  part,  a 
debt  due  from  the  company,  is  not  per  8€ 
a  bar  to  the  action  cither  at  law  or  in 
equity  when  the  suit  is  based  upon  a  lia« 
bilitv  of  the  latter  character.* 

This  distinction,  however,  is  not  consist- 
ently adhered  to  by  the  later  decisions, 
which  treat  the  cases  making  the  distinc- 
tion as  in  effect  overruled,  w  In  this  con- 
nection, however,  it  is  w^orthy  of  note  that 
the  Mississippi  case  cited  as  sustaining  the 
general  doctrine  involves  a  statute  impos- 
ing an  unlimited  liability,  as  also  does 
SiiURLOw  T.  Lewis. 

While  the  distinction  made  by  the  New 
York  court  referred  to  has  not  been  ex- 
pressly pointed  out,  in  other  jurisdictions  it 


is  also  the  rule  that,  where  the  liability  in^ 
posed  by  law  upon  stockholders  in  a  corpo- 
ration for  its  debts  is  limited,  a  creditor, 
although  also  a  stockholder,  is  not  merely 
by  reason  of  this  fact  debarred  from  enfor- 
cing in  an  action  at  law  this  liability  of 
another  stockholder  or  stockholders.  Prima 
facie  he  has  a  right  of  action  at  law  against 
other  stockholders,  either  severally  or  joint- 
ly, to  enforce  their  statutory  liability,  u 
This  right  of  action,  however,  is  subject 
to  conditions  and  restrictions  which  are 
hereafter  referred  to,  and  as  regards  which 
the  courts  are  not  in  accord. 

(b)   Necessity  of  discharging  in  tehole 
or  in  part  his  otm  liability. 

A  creditor,  although  also  a  stockholder, 
has  been  held  entitled  to  enforce  the  limited 
statutory   liability   of   another   stockholder 


•  Woodruflf  &  B.  Iron  Works  v.  Chitten- 
den, 4  Bosw.  406.  This  case  also  receives 
support  in  Simonson  v.  Spencer,  15  Wend. 
648.  which  sustains  an  action  by  creditor 
stockholders  against  other  stockholders  in 
the  same  company,  to  enforce  their  liability, 
under  a  statute  rendering  the  stockholders 
jointly  and  severally  liable  for  tne  debts 
of  the  company  to  the  amount  of  stock 
held  by  them. 

10  Wait  V.  Ferguson,  14  Abb.  Pr.  379. 
wherein  it  is  said:  "The  case  of  Woodruff 
A,  B.  Iron  Works  v.  Chittenden,  supra, 
proceeds  upon  the  authority  of  Simonson 
V.  Spencer,  supra,  which  I  regard  as  vir- 
tually overruled,  certainly  widely  departed 
from,  in  Bailey  v.  Bancker,  and  Moss  v. 
Oakley,  2  Hill,  265,  12  Mor.  Min.  Rep.  1." 

In  Bailey  v.  Bancker,  Simonson  v.  Spen- 
cer is  distinguished  on  the  assumption  that 
it  did  not  plainly  appear  that  the  com- 
plainants in  that  case  were  stockholders, 
although  Chief  Justice  Savage,  in  his  opin- 
ion in  the  latter  case,  so  states.  On  this 
point  he  says:  *'These  parties  do  not  stand 
in  the  relation  of  partners  to  each  other, 
and  the  fact  of  their  being  all  stockholders 
cannot  present  any  valid  objection  to  this 
suit." 

11  Fed.'-^Bissit  v.  Kentuckv  River  Nav.  Co. 
16  Fed.  353;  Brown  v.  Trail,  89  Fed.  641. 

Cal.— Brown  v.  Merrill,  107  Cal.  446,  48 
Am.  St.  Rep.  145,  40  Pac.  557;  Knowles  v. 
Sandercock,  107  Cal.  629,  40  Pac.  1047; 
Herman  v.  Hecht,  116  Cal.  553,  48  Pac. 
611 ;  Richardson  v.  Chicago  Packing  &  Pro- 
vision Co.  —  Cal.  — ,  63  Pac.  74;  Blood  v. 
La  Serena  Land  &  Water  Co.  160  Cal.  764, 
89  Pac.  1090. 

Colo. — Smith   v.   Londoner,   5   Colo.   365. 

Iowa. — Callanan  v.  Windsor,  78  Iowa, 
193,  42  N.  W.  652. 

Me. — Fowler  v.  Robinson,  31  Me.  189. 

Md.— Weber  v.  Fickey,  52  Md.  600,  s.  c. 
on  earlier  appeal  47  Md.  197   (holding  that 
stockholder    must    discharge    liability    as 
condition  to  right  of  action). 
41  L.R.A.(N.S.; 


Minn. — ^Harper  v.  Carroll,  66  Minn.  487, 
69  N.  W.  610,  1069;  Oswald  v.  Minneapo- 
lis Times  Co.  65  Minn.  249,  68  N.  W^  15; 
Mendenhall  v.  Duluth  Dry  Goods  Co.  72 
Minn.  312,  75  N.  W.  232. 

Mo. — SchaeflFer  v.  Phcenix  Brewery  Co.  4 
Mo.  App.  115;  Franklin  v.  Menown,  10  Mo. 
App.  570;  Merchants*  Ins.  Co.  v.  Hill,  12 
Mo.  App.  148    (unpaid  stock). 

S.  C. — Farrow  v.  Bivings,  13  Rich.  Eq. 
25;  Hall  v.  Klinck,  25  S.  C.  348,  60  Am. 
Rep.  505    isemhle). 

Utah.—Wilson  v.  Kiesel,  9  Utah,  397,  35 
Pac.  488. 

For  different  applications  of  the  fore- 
going cases  to  this  rule,  see  next  section 
(b). 

Jannev  v.  Minneapolis  Industrial  Expo- 
sition, 79  Minn.  488,  50  L.R,A.  273.  82 
N.  W.  984,  holds  that  where  suit  is  by  a 
director,  he  will  be  held  to  strict  proof  of 
the  existence  of  his  debt  against  the  cor- 
poration and  of  his  own  good  faith  in  the 
premises,  for  if  the  debt  is  the  result  of 
his  own  wrong  or  negligence  in  the  man- 
agement of  the  affairs  of  the  corporation, 
on  the  most  obvious  principles  of  equity, 
he  cannot  impose  the  liability  therefor 
upon  innocent  stockholders. 

In  Hall  V.  Klinck,  26  S.  C.  348,  60  Am. 
Rep.  505,  it  is  asserted  that  a  provision 
in  a  charter  making  stockholders  jointl.V 
and  severally  liable  to  the  creditors  of  the 
corporation  to  a  limited  amount,  being  in 
favor  of  all  creditors  without  distinction, 
creditors  may  avail  themselves  of  this  pro- 
vision, although  constituting  a  partnership 
all  the  individuals  of  which  were  stock- 
holders in  the  corporation.  While  this  doc- 
trine is  based  upon  the  theory  that  the 
firm  is  a  distinct  person  different  from 
the  persons  composing  it,  it  is,  however, 
asserted  that  under  the  doctrine  of  Far- 
row V.  Bivings.  13  Rich.  Eq.  25,  even  if  the 
partnership  had  been  a  stockholder,  it 
might  still  enforce  this  liability  against 
the  other  stockholders. 
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by  an  action  at  law,  although  the  plaintiff 
stockholder  had  not  contributed  the  full 
amount  of  his     own  statutory  liability.  U 

It  has,  however,  been  held  that  stock- 
holders who  are  creditors  of  an  insolvent 
corporation  cannot  make  their  claim  out 
of  other  stockholders  without  paying  what 
is  due  upon  their  own  stock  also,  and  un- 
til then  no  action  or  motion  may  be  main- 
tained by  them  to  that  end.  i* 

And  that  a  stockholder  who  is  also  a 
creditor  of  a  corporation  must  exhaust  his 
own  stockholder's  liability  first,  and  can 
sue  other  stockholders  in  an  action  at  law 
for  the  balance  only  after  crediting  on  his 
own  claim  the  amount  of  his  stock  liability. 
In  a  suit  in  equity,  however,  he  may  re- 
quire all  the  stockholders  to  contribute  pro 
rata,  but  at  law  there  can  be  no  contribu- 
tion; he  must  credit  on  his  claim  the  full 
amount  of  his  liability.  He  may,  however, 
maintain  a  suit  at  law  for  the  balance  re* 
maining  after  making  such  deduction.  ** 

And  a  stockholder  creditor  of  an  insolvent 
corporation    may   maintain   a   suit    at   law 


to  enforce  a  limited  liability  imposed  by 
statute  or  charter  upon  stockholders'  for  the 
debts  of  the  corporation,  when  he  has  dis- 
charged his  individual  obligation.  ^^ 

A  creditor  stockholder  may  also  maintain 
an  action  at  law  against  other  stockholders 
to  enforce  their  statutory  liability  for  the 
benefit  of  all  the  creditors  of  the  corpora- 
tion, where  the  proceedings  to  enforce  the 
superadded  liability  of  the  stockholders  are 
essentially  equitable  as  well  as  extremely 
flexible,  and  there  is  no  difficulty  in  work- 
ing out  and  enforcing  through  such  proceed- 
ings the  rights  and  liabilities,  both  legal 
and  equitable^  of  all  creditors  and  stock* 
holders.  !• 

In  such  a  proceeding  the  court  may  de- 
clare a  judgment  rendered  in  the  proceed- 
ing a  lien  upon  the  claims  of  such  creditors, 
and  may  require  each  stockholding  creditor 
to  pay  all  assessments  on  the  judgment 
against  him  in  full,  until  enough  is  paid 
fully  to  satisfy  the  court  that  the  dividend 
coming  to  him  on  his  claim  as  creditor  will 
pay  the  balance  that  will  be  due  from  him 


W  Fowler  v.  Robinson,  31  Me.  189,  ap- 
plying a  statute  making  stockholders  in- 
dividually liable  for  the  debts  of  the  cor- 
poration to  an  amount  equal  to  the  amount 
of  stock  held  by  them. 

W  Franklin  v.  Menown,  10  Mo.  App.  570; 
Webor  v.  Fickey,  47  Md.  197. 

Stockholders  who  owe  the  company  for 
their  subscription  may  nevertheless  obtain 
judgment  against  the  corporation  for  any 
balance  due  them,  and  as  judgment  cred- 
itors of  the  corporation  may  proceed  un- 
der the  statute  against  other  stockholders. 
Schaeffer  v.  Phoenix  Brewery  Co.  4  Mo. 
App.  116;  Merchants*  Ins.  Co.  v.  liill,  12 
;Mo.  App.  148,  applying  a  statute  making 
stockholders  severally  liable  to  creditors 
for  the  amount  unpaid  on  the  capital 
stock  held  by  them. 

"Brown  v.  Trail,  89  Fed.  641,  applying 
the  Kansas  statute  providing,  if  any  exe- 
cution shall  have  been  issued  against  the 
property  or  effects  of  the  corporation,  and 
there  cannot  be  found  any  property  where- 
on to  levy  such  execution,  then  execution 
may  be  issued  against  any  of  the  stock- 
holders to  an  extent  equal  in  amount  to 
the  amount  of  stock  by  him  or  her  owned, 
together  with  any  amount  unpaid  thereon, 
etc. 

W  Smith  V.  Londoner,  5  Colo.  305,  hold- 
ing the  fact  that  a  creditor  of  an  insol- 
vent corporation  is  also  a  stockholder  does 
not  preclude  him  from  suing  other  stock- 
liolders  on  their  statutory  liability  for  un- 
paid capital  stock,  under  a  statute  making 
stockholders  severally  liable  to  creditors 
for  the  amount  of  unpaid  stock  respective- 
ly held  by  them,  where  the  stockholder 
bringing  suit  himself  holds  no  unpaid 
stock  in  the  corporation. 

Weber  v.  Fickey,  52  Md.  500,  holding 
that  a  stockholder  who  is  also  a  creditor 
41  .L.R.A.(N.S.;  ^ 
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of  a  corporation,  and  who  has  paid  for 
his  stock,  is  entitled  to  maintain  an  ac- 
tion against  anotlier  stockholder  to  enforce 
the  latter's  statutory  liability  for  unpaid 
stock. 

So,  where  directors  of  a  corporation  are 
by  statute  subject  to  suit  by  any  creditor 
•of  the  corporation,  if  insolvent,  a  stock- 
holder who  is  also  a  creditor  of  the  insol- 
vent corporation  may  maintain  a  suit 
against  a  director  to  recover  the  claim  ow- 
ing him  by  the  corporation.  Robinson  v. 
Bealle,   20   Ga.   275. 

w  Oswald  v.  Minneapolis  Times  Co.  65 
Minn.  249,  68  N.  W.  15,  sustaining  the 
right  of  creditors  who  are  also  stockholders 
to  maintain  proceedings  in  behalf  of  all 
creditors  of  the  corporation,  to  enforce  the 
constitutional  liability  of  the  stockholders 
for  its  debts,  although  such  liability  is 
several. 

In  a  proceeding  by  a  creditor  in  behalf 
of  himself  and  other  creditors  of  an  insol- 
vent corporation,  to  enforce  the  constitu- 
tional liability  of  stockholders  to  the  cred- 
itors, a  complaint  otherwise  sufiicient  is 
not  defective  merely  because  it  appears 
from  the  face  of  the  complaint  that  plain- 
tiff is  one  of  the  stockholders  in  the  in- 
solvent corporation.  Such  a  creditor  may 
file  a  complaint  and  institute  a  proceeding 
to  enforce  the  stockholders'  liability,  since, 
after  the  proceeding  is  begun  and  the  com- 
plaint is  filed,  it  is  no  more  that  of  the 
plaintiff  than  it  is  of  any  other  creditor 
who  appears,  files  a  claim,  and  thus  takes 
part  in  the  litigation,  and  the  discretion 
of  the  court  may  be  exercised  at  any  time 
as  to  which  creditor  shall  have  the  general 
management  of  the  proceeding.  Menden- 
hall  V.  Duluth  Dry  Qoodfl  Co.  72  Minn.  312, 
75  N.   W.  232. 
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on  the  further  asBeflflments  on  the  judgment 
against  him,  at  which  time  the  court  may 
order  the  claims  of  further  assessmenta 
stayed,  and  on  distribution  the  dividend  due 
such  stockholder  may  be  set  off  against  these 
assessments.  17 

In  California  the  rule  obtains  that  where, 
by  statute,  each  stockholder  is  liable  for 
the  debts  of  an  insolvent  corporation 
proportionate  to  the  amount  of  his  stock, 
a  creditor  who  is  also  a  stockholder  may 
maintain  an  action  against  other  stock- 
holders to  recover  their  pro  rata  share  of 
his  claim.  U 

Under  this  doctrine  a  creditor  of  a  cor- 
poration, although  himself  a  stockholder  and 
liable  for  unpaid  subscriptions,  without 
fully  paying  his  own  subscription,  may 
maintain  an  action  against  other  delinquent 
stockholders  to  enforce  payment  of  a  judg- 
ment obtained  by  him  against  the  corpora- 
tion. However,  he  must  contribute  ratably 
with  the  defendant  stockholders  toward  the 
liquidation  of  his  demand  against  the  cor- 
poration. It  is  reasoned  if  he  does  this, 
there  is  no  reason  why,  merely  because  he 
unites  in  his  own  person  the  two  characters 
of  creditor  And  stockholder,  he  should,  m 
stockholder,  be  compelled  to  bear  the  entire 
burden  of  satisfying  his  own  claim,  for 
which  other  stockholders  are  equally  lia- 
ble, w 

The  rule  that  the  right  of  a  creditor 
stockholder  to  the  payment  of  his  claim  is 
subect  to  the  right  of  the  other  stockholders 
to  a  fair  apportionment  of  the  liability 
applies  to  an  assignee  of  the  claim,  since 
the  latter  takes  it  subject  to  any  equities 
existing  against  his  assignor.  ><> 


3.  Bight  to  invoke  aid  of  e^[ui^^ 

(a)  In  general. 

The  cases  denying  the  right  of  a  stock- 
holder who  ii  also  a  creditor  to  maintain 
an   action   at   law   against   another  stock- 
holder to  enforce  the  tatter's  statutory  lia- 
bility   for    the    debts   of   the    corporation, 
where  such  liability  is  unlimited  except  as 
to  the  character  of  the  debt,  are  also  au- 
thority  for    the   doctrine   that   a   creditor 
stockholder,  to  enforce  this  statutory  liabil- 
ity of  the  stockholders,  must  invoke  the  aid 
of  equity,  where  there  can  be  a  full  adjust- 
ment and  settlement  of  all  the  rights  of  the 
parties.    Otherwise,  the  creditor  stockhold- 
er himself  being  liable  to  pay  the  debts  of 
the  company,  if  he  were  to  sue  and  recover 
satisfaction  from   one  of  the  stockholders, 
this  payment  would  make  the  paying  stock- 
holder a  creditor  of  the  company,  and  he 
might  in  turn  sue  the  complainant  and  re- 
cover back  the  debt  thus  created.     And  as 
to  a  liability  of  this  character,  the  stock- 
holders occupy   toward  each  other   a  rela- 
tion analogous  to  that  of  partners,  and  the 
adjustment  of  matters  affecting  this  rela- 
tion is  essentially  a  matter  of  equity  juris- 
prudence. >l      So,    a    stockholder    who    has 
been   compelled  to  pay  a  debt  of  the  cor- 
poration,  or  who  has  a  claim   against  it, 
may  in  equity  compel  contribution  by  the 
other  stockholders.  M 

He  cannot,  however,  maintain  an  action 
for  contribution  from  other  stockholders 
where  based  upon  debts  of  a  corporation 
voluntarily  paid  by  him  to  a  creditor  who 
had  not  complied  with  the  statute,  in  order 
to   create  a  liability   upon   the   individual 


W  Harper  v.  Carroll,  66  Minn.  487,  69 
N.  W.  610,  1069,  enforcing  the  liability 
for  the  debts  of  the  corporation,  imposed 
by  statute  upon  each  stockholder  in  ac- 
cordance with  the  amount  of  stock  owned. 

la  Brown  v.  Merrill,  107  Cal.  446,  48 
Am.  St.  Rep.  145,  40  Pac.  557;  Knowles 
V.  Sandercock,  107  Cal.  629,  40  Pac.  1047; 
Herman  ▼.  Hecht,  116  Cal.  553, 48  Pac.  611 ; 
Richardson  v.  Chicago  Packing  &  Provi- 
sion Co.  —  Cal.  — ,  63  Pac.  74. 

19  Blood  V.  La  Serena  Land  &  Water  Co. 
150  Cal.  764,  89  Pac.  1090;  Bisset  v.  Ken- 
tucky River  Nav.  Co.  15  Fed.  353;  Wilson 
V.  Kiesel,  9  Utah,  397,  35  Pac.  488. 

Farrow  v.  Bivings,  13  Rich.  Eq.  25,  hold- 
ing that  a  stockholder  who  is  also  a  cred- 
itor is  entitled  to  demand  from  the  other 
members  of  the  company  in  satisfaction  of 
his  debt,  after  the  exhaustion  of  the  cor- 
porate property,  the  amount  of  his  debt 
reduced  by  his  ratable  contribution  as 
stockholder. 

MCallanan    ▼.    Windsor,    78    Iowa,    193, 
42  N.  W.  652,  an  action  at  law  to  enforce 
statutory  liability  for  unpaid  stock. 
41  L.R.A.(N.S.) 


W  Thayer  v.  Union  Tool  Co.  4  Gray,  75; 
Shublow  v.  Lewis;  Perkins  v.  Sanders, 
56  Miss.  733;  Richardson  v.  Abendroth,  43 
Barb.  162;  Andrews  v.  Murrav,  33  Barb. 
354;  Klueg  v.  Bosch,  31  Abb.  N.  C.  27,  28 
K.  Y.  Supp.  159;  Deming  v.  Puleston,  1 
Jones  ft  S.  231;  Bailey  v.  Bancker,  3 
Hill,  168,  38  Am.  Dec.  625;  Wait  v.  Fer- 
guson,  14  Abb.  Pr.  379. 

sSKisseberth  v.  Prescott,  91  Fed.  611; 
Stewart  v.  Lay,  45  Iowa,  604;  Bagley  v. 
Beecher,  35  Mich.  108;  Guerney  v.  Moore, 
131  Mo.  650,  32  S.  W.  1132;  Aspinwall  v. 
Sacchi,  57  N.  Y.  331;  Merchants'  Ins.  Co. 
V.  Hill,  12  Mo.  App.  148;  Aspinwall  v. 
Torrance,  1  Lans.  381 ;  Judson  v.  Rossie 
Galena  Co.  9  Paige,  598,  38  Am.  Dec.  569. 

Under  a  statute  imposing  upon  stock- 
holders a  several  liability  to  a  limited  ex- 
tent for  the  debts  of  the  corporation,  the 
remedy  of  a  stockholding  creditor  to  en- 
force this  statute  in  his  favor  is  by  a 
proceeding  in  equity  against  the  other 
stockholders  for  contribution.  Thayer  v. 
Union  Tool  Co.  4  Gray,  76;  Deming  V.  Pu- 
leston, 1  Jones  ft  S.  231. 
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members  of  the  corporation,  n  And  he  can- 
not maintain  a  bill  to  enforce  the  statutory 
liability  of  other  stockholders  for  the  full 
amount  of  his  claim.  M 

It  has  been  held  that  stockholders  who, 
as  sureties  upon  a  note  executed  by  a  corpo- 
ration, have  been  compelled  to  pay  the  same, 
have  a  right  of  action  against  other  stock- 
holders to  enforce  their  statutory  liability 
for  unpaid  stock,  but  as  such  liability  is 
joint  and  several,  it  must  be  enforced  in 
an  action  at  law ;  M  and  where,  by  statute, 
stockholders  discharging  a  demand  based 
on  their  statutory  liability  are  given  the 
right  to  take  an  assignment  of  the  demand 
and  enforce  payment  from  other  stockhold- 
ers, such  payment  should  be  enforced  in  the 
manner  prescribed  by  the  statute,  where  a 
remedy  is  prescribed,  and  not  by  an  inde- 
pendent suit  in  equity  to  enforce  contribu- 
tion. M 

(h)  Other  prooeedingB  in  equity. 

A  stockholder  who  is  also  a  creditor  may 
maintain  a  proceeding  to  foreclose  a  lien  up- 
on the  property  of  the  corporation,  and  to 
distribute  its  assets,  and  is  entitled  to  equal 
distribution  with  nonstockholding  creditors; 
but  his  claim  will  be  reduced  pro  tanto  in 
accordance  with  his  stock  liability,  as  an 
equitable  set-off  for  the  benefit  of  the  other 
creditors.  In  this  respect  equity  will  in 
Effect  enforce  the  rule  obtaining  in  actions 
fit  law,  that  a  stockholder,  although  a  cred- 
itor, is  liable  to  the  creditors  of  the  corpora- 
tion to  the  amount  of  his  stock,  where  such 
liability  is  imposed  by  statute  upon  the 
several  stockholders  for  the  benefit  of  the 
creditors.  ^ 

And  creditors  may  maintain  an  action  to 
marshal  and  distribute  the  assets  of  a  cor- 
poration, and  to  charge  the  stockholders 
with  their  statutory  liabilities,  although 
such  creditors  are  also  stockholders  and 
officers  of  the  corporation.** 

4.  Right  to  attach  property  of  corpora' 

tion. 

That  a  creditor  attaching  corporate  prop- 
erty IS  also  a  stockholder,  and  as  such  per- 


sonally liable  by  statute  to  the  execution 
creditors,  is  not  a  bar  to  the  right  of  such 
creditor  stockholder  to  pursue  his  remedy 
by  attachment  of  the  property  of  the  corpo- 
ration the  same  as  any  other  creditor,  since 
to  hold  otherwise  would  cause  a  creditor 
stockholder  to  lose  his  security  for  his  debt, 
and  also  deprive  him  of  his  right  of  contri- 
bution from  the  other  stockholders,  since 
he  could  not  base  a  right  of  contribution 
on  the  ground  that  he  had  been  barred  from 
his  ordinary  remedy  to  collect  a  claim 
against  the  corporation  by  attachment,— 
the  right  to  contribution  being  limited  to 
stockholders  who  have  paid  the  debts  of 
the  corporation,  or  a  portion  thereof.  ** 

And  a  creditor  who  is  also  a  stockholder: 
and  officer  may  maintain  against  the  cor- 
poration an  attachment  upon  its  property, 
although  in  so  doing  he  obtains  a  prefer- 
ence over  other  creditors  of  the  corpora* 
tion.  «0 

But  in  a  proceeding  to  wind  up  the  af- 
fairs of  a  corporation,  where  both  the  cor- 
poration and  a  creditor-stockholder  are  in- 
solvent, and  the  latter  is  liable  upon  his 
subscription  for  stock  in  the  company  in  an 
amount  greatly  in  excess  of  his  clainui 
against  the  corporation,  he  cannot  enforce 
against  the  corporation,  to  the  exclusion  of 
other  creditors,  an  attachment  proceeding, 
and  such  proceeding  and  the  lien  obtained 
thereby  will  be  postponed  to  that  of  subse- 
quent attaching  creditors,  where  necessary 
to  their  payment,  and  where,  without  such 
postponement,  they  would  lose  their  de- 
mands and  the  entire  assets  of  the  corpora- 
tion would  go  to  satisfy  the  individual  debt 
of  the  stockholder.  SI 

5.  Bight  to  join  or  he  joined  in  mUt  hy 

the  creditors, 

A  creditor  stockholder  may  join  in  a  suit 
by  other  creditors  to  enforce  unpaid  stock- 
subscriptions  of  other  stockholders;  >*  and 
a  judgment  creditor  may  maintain  an  ac- 
tion against  the  stockholders  to  enforce 
their  statutory  liability  for  the  benefit  of 
himself  and  all  the  creditors  of  the  corpora- 
tion named  in  a  certain  deed  of  trust,  in- 


M  Andrews  v.  Callender,  13  Pick.  484. 
As  to  right  to  offset  payments  voluntarily 
made,  see  infra,  II.  c,  1. 

M  Cocking  V.  Ward,  —  Tenn.  — ,  48  S.  W. 
287,  involving  a  statute  making  stockhold- 
ers jointly  and  severally  liable  individually, 
at  all  times,  for  money  due  and  owing  la- 
borers, servants,  etc. 

w  Myers  v.  Sierra  Valley  Stock  ft  Agri. 
AsBO.  122  Cal.  669,  55  Pac.  689. 

M  Brinham  v.  Wellersburg  Coal  Co.  47 
Pa.  43. 

«7Emmert  v.  Smith,  40  Md.  123. 
41  L.R.A.(N.S.) 


M  Elliott  ▼.  Farmers'  Bank,  61  W.  Va. 
641,  57  S.  E.  242. 

wPeirce  v.  Partridge,  3  Met.  44.  To 
the  same  effect  is  Perry  v.  Adams,  3  Met. 
51. 

50  Rollins  V.  Shaver  Wagon  &  Carriage 
Co.  80  Iowa,  380,  20  Am.  St.  Rep.  427,  45 
N.  W.  1037. 

51  Kimball  ▼.  Richardson-Kimball  Co. 
Ill  Cal.  386,  43  Pac.  1111. 

SS  Jackson  v.  Cherokee  Medicine  Co.  47 
S.  C.  216,  25  S.  E.  51.  But  the  rule  was 
not  applied  in  this  case,  it  being  denied 
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eluding   certain   stockholder   creditors  who 
are  made  defendants  to  the  action.  M 

0,  Right  as  affected  hy  conduct  of  ored" 
itor  stockholder. 

Where  the  liability  of  stockholders  arises 
from  the  purchase  of  stock  of  a  corporation 
not  then  a  going  concern,  at  less  than  par, 
such  liability  cannot  be  enforced  by  a  stock- 
holder becoming  a  creditor  with  knowledge 
of  this  fact.  •* 

In  an  action  in  equity  to  compel  other 
stockholders  to  pay  their  stock  subscrip- 
tions in  order  that  the  proceeds  may  apply 
upon  his  judgment,  a  stockholder  cannot 
rely  upon  a  judgment  in  his  favor  taken 
at  a  time  when  he  was  the  principal  stock- 
holder and  as  such  controlled  the  board  of 
directors,  and  in  this  manner  controlled  the 
defense  of  the  corporation  to  his  action  in 
which  the  judgment  was  rendered,  thus 
making  the  rendition  of  the  judgment  col- 
lusive; and  the  amount  of  his  claim  may 
be  contested  by  a  creditor  or  stockholder.  *> 

So  a  stockholder,  being  indebted  to  a  cor- 
poration in  an  amount  greater  than  the 
corporation  is  indebted  to  him,  cannot  ob- 
tain a  collusive  judgment  against  a  corpora- 
tion, and  then  have  satisfaction  therefor 
from  another  stockholder.*^ 

II,  Right  of  creditor  stockholder  against 
other  creditors, 

a.  Right  to  assert  claim  as  tar  to  suit 

by  creditor. 

Where,  by  statute,  stockholders  are  indi- 
vidually liable  to  creditors  of  an  insolvent 


corporation,  any  creditor  may  vue  in  an 
action  at  law  an  individual  stockholder  to 
enforce  for  his  own  benefit  the  statutory  lia- 
bility of  the  stockholder,  although  the  later 
is  also  a  creditor.  S7  But  where  a  creditor 
chooses  this  remedy,  the  stockholder  sued 
may  set  up  as  a  defense  that  he  is  himaelf 
a  creditor  of  the  corporation.  M  And  where 
it  appears  that  a  stockholder  is  also  a 
creditor  in  an  amount  equal  to  or  greater 
than  his  liability,  it  constitutes  a  good  de- 
fense to  a  proceeding  against  him  for  an 
execution,  as  permitted  by  statute  after 
proceedings  against  the  corporation  have 
been  exhausted  without  recovering  the  debt 
sought  to  be  collected.  *>  And  a  recovery 
may  be  defeated  by  the  defendant  showing 
the  payment  of  debts  of  the  corporation  to 
the  amount  of  his  liability,  or  a  claim  in 
his  favor  against  the  corporation  to  that 
amount.  M 

This  doctrine  is  based  on  the  theory  that 
an  action  at  law  cannot  be  successfully 
maintained  against  a  stockholder  who  is 
also  a  creditor  to  an  amount  equal  to  his 
stock,  since  he  has  an  interest  in  the  fund 
sued  for,  and  it  cannot  be  known  but  that 
the  latter  fund  is  sufficient  to  pay  all  the 
debts;  and  no  accounting  can  be  had  be- 
cause the  proper  parties  are  not  before 
the  court,  and  if  the  liability  of  other  stock- 
holders is  sufficient  to  pay  all  the  debts, 
the  defendant's  liability  will  be  balanced 
by  his  debt  against  the  corporation.  ^^ 

Generally,  however,  the  creditor  has  his 
election  to  bring  an  action  to  enforce  the 
statutory  liability  of  stockholders  against 
any  stockholder,  or  to  bring  an  action  in 


application  to  a  stockholder,  who  fraudu- 
lently altered  the  stock  subscription  con- 
tract by  erasing  his  own  subscription,  the 
court  holding  that,  by  this  alteration,  the 
stockholder  had  debarred  himself  from 
relying  upon  the  subscription  contract  to 
establish  the  contract  of  the  other  stock- 
holders. 

WRood  V.  Crocus  Hill  Min.  Co.  157  Mo. 
App.  405,   139  S.  W.  222. 

•*  Utica  Fire  Alarm  Teleg.  Co.  v.  Wag- 
goner Watchman  Clock  Co.  166  Mich.  618, 
132  N.  W.   502.     But  sec  infra,  II.  c. 

M  Bissit  V.  Kentucky  River  Nav.  Co.  15 
Fed.  353. 

*«  Franklin  v.  Menown,  10  Mo.  App.  670. 

«7  Brown  v.  Trail,  89  Fed.  641;  Webber 
V.  Leighton,  8  Mo.  App.  502;  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend.  473. 
And  the  right  of  a  creditor  to  maintain  an 
action  at  law  against  a  stockholder  to  en- 
force the  latter's  individual  liability  is  also 
sustained  by  the  cases  considered  under 
right  of  set-off  to  action  of  creditor,  infra, 
II.  b,  c. 

••Richards  v.  Kinsley,  14  N.  Y.  S.  R. 
701. 

•SJerman  v.  Benton,  79  Mo.  148. 
41  L.R.A.(N.S.) 


40  Webber  v.  Leighton,  8  Mo.  App.  502; 
Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473. 

41  Mathez  v.  Neidig,  72  N.  Y.  100.  Com- 
pare  with  Oswald  v.  Minneapolis  Times  Co. 
65  Minn.  249,  68  N.  W.  15. 

And  it  has  been  said  that  under  a  stat- 
ute imposing  on  stockholders  a  several  lia- 
bility for  the  debts  of  the  corporation,  the 
defense  to  an  action  to  enforce  this  liabil- 
ity, that  tlie  stockholder  is  a  creditor  of 
the  corporation  to  an  amount  equaling  or 
exceeding  the  statutory  liability,  does  not 
depend  upon  the  defendant's  right  to  main- 
tain an  action  at  law  against  the  corpora- 
tion, but  rather  on  facts  and  conditions 
which  are  to  be  considered  from  an  equi- 
table point  of  view  in  determining  whether 
defendant  is  now  liable  as  a  stockholder. 
Sargent  v.  Stetson,  181  Mass.  371,  63  N. 
E.  929. 

In  Oswald  v.  Minneapolis  Times  Co. 
supra,  it  is  asserted  that  a  stockholder  is 
not  relieved  of  any  part  of  his  constitu- 
tional liability  for  the  debts  of  the  cor- 
poration merely  because  he  is  also  a  cred- 
itor. The  maximum  amount  for  which  he 
is    individually    liable    depends    upon    the 
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equity  to  have  an  accounting  between  all 
the  stockholders  and  all  the  creditors,  when 
the  rights  of  each  may  be  ascertained  and 
protected.  *■ 

But  it  has  been  asserted  that  the  claim 
of  a  creditor  against  the  stockholder,  and 
a  claim  by  the  latter  of  a  right  to  set  off 
the  debt  owing  him  by  the  corporation,  are 
cognate.  Both  are  cognizable  at  law.  The 
defense  grows  out  of  the  nature  of  the  Ha- 
.bility.  Hence  there  is  no  necessity  or  rea- 
son for  defendant's  resorting  to  a  court  of 
equity,  since  no  distinctive  equitable  relief 
is  required  by  him.  No  accounting,  appor- 
tionment, or  adjustment  being  involved,  the 
issue  is  simply  between  the  plaintiff,  who 
proceeds  upon  the  footing  of  a  supposed  ex- 
isting liability,  and  the  defendant,  who  sets 
up  the  extinguishment  of  that  liability.  4S 

The  right  to  assert,  as  a  bar  to  an  ac- 
tion at  law  by  a  creditor  against  a  stock- 
holder, that  the  latter  has  a  claim  against 
the  corporation  in  amount  equal  to  or  great- 
er than  his  statutory  liability,  raises  sub- 
stantially the  same  question  that  is  raised 
regarding  the  right  of  a  stockholder  to  off- 
set his  liability  by  a  claim  against  the  cor- 
poration when  sued  at  law  by  a  creditor 
to  enforce  his  statutory  liability  (see  next 
subdivision),  and  hence  the  cases  on  the 
latter  question  are  in  point  on  the  former. 

5.  Bight  to  offset  debt  due  front  cor^ 

poration. 

J.  As  affected  hy  distinction  "between  ac- 
tions at  law  and  in  equity. 

Preliminary  to  taking  up  the  question  of 
the  right  of  a  stockholder  to  offset  a  debt 
due  him  by  the  corporation  against  his 
statutory  liability,  attention  is  called  to  the 
fact  obvious  from  an  examination  of  the 
text-books  or  the  cases  considering  the  mat- 
ter, that  much  confusion  exists  as  to  wheth- 
er the  right  of  offset  exists  at  all,  and  if 
so,  when.  A  close  comparison  of  all  the 
cases  touching  the  question,  however,  dis- 
closes that  as  a  general  rule  the  apparent 
confusion  and  conflict  is  more  as  to  ques- 
tions of  practice  than  any  question  of  sub- 
stantive law.  Generally,  the  aim  of  the 
different  courts  is  the  same, — to  make  pos- 
sible the  equal  and  equitable  distribution 
of  the  assets  of  an  insolvent  corporation  and 
the  statutory  liability  of  the  stockholders 
to  all   the   creditors,   whether  stockholders 


or  otherwise.  Owing  to  differences  as  to  mat- 
ters of  practice,  and  especially  as  to  the 
making  of  equitable  defenses  in  actions  at 
law,  different  methods  are  adopted  by  the 
courts  to  reach  the  desired  end,  but  ulti- 
mately this  result  is  attained  in  most  ju- 
risdictions. Thus,  where  a  creditor  stock- 
holder is  permitted  to  offset  against  his 
statutory  liability  any  debt  owing  him  by 
the  corporation  in  actions  at  law,  this  right 
is  generally  confined  to  actions  by  a  single 
creditor  seeking  to  enforce  this  liability  in 
his  own  behalf.  But  no  injustice  thereby 
results  to  the  suing  creditor,  since  he  is 
also  entitled  to  maintain  a  proceeding  in 
equity,  where  the  rights  of  all  the  parties 
may  be  adjusted,  and  in  which  he  may  re- 
cover, to  apply  on  his  claim,  his  equitable 
proportion  of  this  liability  of  the  stock- 
holders. 

On  the  other  hand,  in  most  jurisdictions 
which  deny  the  right  of  a  stockholder  to 
offset  a  debt  owing  him  by  the  corporation 
in  actions  by  a  single  creditor  to  enforce 
the  former's  statutory  liability  for  the  sole 
benefit  of  the  latter,  the  principle  of  the 
right  of  offset  is  recognized  and  sustained 
by  permitting  the  stockholder  thus  sued  to 
invoke  the  aid  of  equity  to  the  end  that 
he  be  allowed  to  reduce  the  recovery  of  the 
plaintiff  by  the  firo  rata  amount  of  his 
claim. 

This  desire  of  the  courts  for  a  just  and 
equitable  distribution  of  the  assets  of  an  in- 
solvent corporation,  as  well  as  the  statu- 
tory liability  of  the  stockholders,  without 
preference  to  any  of  them,  is  also  mani- 
fested in  decisions  as  to  the  right  of  offset 
when  a  stockholder  is  sued  to  enforce  his 
statutory  liability  in  behalf  of  all  the  cred- 
itors of  the  insolvent  corporation.  In  such 
a  case,  if  the  allowance  of  the  right  of  off- 
set would  result  in  the  defendant  obtaining 
a  preference  over  other  creditors,  it  is  de- 
nied, even  in  jurisdictions  in  which  the 
right  of  offset  is  permitted  in  suits  by  an 
individual  creditor  in  his  own  behalf. 

This  distinction  between  actions  in  which 
the  proceeds  of  the  judgment  sought  will 
go  to  the  benefit  of  all  the  creditors  of  an 
insolvent  corporation,  and  actions  in  which 
the  proceeds  will  go  to  the  benefit  of  a  par- 
ticular creditor  or  creditors  who  are  the 
plaintiffs,  has  been  expressly  pointed 
out.** 

It  has,  however,  been  said  that  a  pro- 
ceeding by  a  single  creditor  to  enforce  the 


amount  of  stock  owned  and  held  by  him 
precisely  as  if  he  were  not  a  creditor,  and, 
in  determining  what  percentage  of  that 
maximum  he  and  noncreditor  stockholders 
should  be  assessed,  his  claim  is  to  be  taken 
into  account  the  same  as  claims  of  other 
creditors.  The  liability  sought  to  be  en- 
forced in  this  case,  however,  was  for  the 
benefit  of  all  the  creditors. 
4 J  l.,R,A,(N,S,) 


*«Mathez  v.  Neidig,  72  N.  Y.  100;  Bank 
of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473; 
Briggs  V.  Penniman,  8  Cow.  392,  18  Am. 
Dec.  454. 

*»  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Me- 
chanics' Sav.  Bank,  56  L.R.A.  228,  38  C. 
C.  A.  193.  97  Fed.  297. 

**  United  States  Trust  Co.  v.  United 
States  F.  Ins.  Co.  18  N.  Y.  199,  holding 
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statutory  liability  of  a  stockholder,  in  which 
no  other  creditors  join,  whether  at  law  or 
in  equity,  is  merely  a  race  between  cred- 
itors, and  is  a  mere  question  of  diligence. 
Hence,  in  an  action  by  a  single  creditor 
against  a  creditor  stockholder,  to  enforce 
the  latter's  statutory  liability,  the  right  of 
offset  may  be  asserted  either  in  a  proceed- 
ing at  law  under  a  statute  creating  a  lia- 
bility, or  in  an  equitable  proceeding.  ^ 

In  determining  questions  regarding  the 
right  of  offset  by  a  creditor  stockholder 
against  his  statutory  liability,  it  is  obvious 
that  the  nature  of  the  action  and  its  pur- 
pose, whether  to  enforce  the  liability  for 
the  benefit  of  an  individual  creditor  or  all 
the  creditors,  are  matters  of  importance. 
For  this  reason,  in  considering  the  right 
of  offset  more  at  length,  the  cases  are  classi- 
fied with  reference  to  these  matters. 


9.  Actiona  at  late  hy  individual  creditor. 

(a)  In  general. 

Taking  up  first  the  right  of  a  stockholder 
who  is  also  a  creditor  of  a  corporation,  to 
offset  the  indebtedness  of  the  corporation 
to  him  against  his  statutory  liability,  when 
sued  at  law  by  a  creditor  to  enforce  the 
same  for  the  benefit  of  the  latter,  as  al- 
ready stated,  this  right  is  involved  in  much 
doubt.  The  right  is  affirmed  by  many 
courts,  and  is  denied  by  other  courts  of 
equal  standing.  The  position  of  the  courts 
on  this  matter  is  affected  to  a  great  extent 
by  questions  of  practice  peculiar  to  the  dif- 
ferent jurisdictions.  Thus,  where  equitable 
defenses  are  permissible  in  actions  at  law. 
this  defense  by  a  stockholder  is  allowed, 
and  a  stockholder  is  permitted  to  offset  a 
debt  due  him  from  the  corporation  against 
his  statutory  liability.  M 


that  where,  by  the  terms  of  the  statute 
making  stockholders  liable  to  the  creditors 
for  the  debts  of  the  corporation,  a  creditor 
is  authorized  to  sue  a  single  stockholder, 
the  latter  may  set  up,  in  reduction  of  his 
liability,  any  claims  he  mav  hold  against 
the  corporation.  The  court  reasons  that 
in  such  a  case  no  account  can  be  taken, 
and  it  does  not  appear  but  that  the  plain- 
tiff's debt  is  the  only  one  existing  against 
the  corporation,  and  it  cannot  be  shown 
that  there  are  other  stockholders  who 
are  not  creditors  whose  liabilities  are  suffi- 
cient to  satisfy  the  plaintiff's  debt,  and  the 
defendant  ought  to  be  exonerated  to  the 
extent  of  his  own  debt;  but  in  a  proceeding 
in  equity  to  wind  up  the  affairs  of  an  in- 
solvent corporation,  an  account  of  all  the 
debts  and  effects,  including  the  aggregate 
liability  of  the  stockholders,  may  l^  taken, 
and  hence  there  is  no  reason  why  a  creditor 
should  be  in  any  better  situation  on  account 
of  being  at  the  same  time  a  stockholder. 
In  the  latter  character  the  Constitution 
and  the  statute  make  him  liable  to  the 
creditors  to  an  amount  equal  to  his  stock, 
or  to  his  just  proportion  of  that  amount, 
if  the  whole  is  not  required,  but  as  a  cred- 
itor he  is  entitled  only  to  a  dividend  in 
proportion  to  the  other  creditors;  in  case 
of  a  deficiency  in  means  to  pay  all  the 
debts,  he  must  take  his  dividend  pro  rata. 
If,  however,  he  could  set  off  his  claim  as 
a  creditor  against  his  liability  as  a  stock- 
holder, he  might  be  paid  in  full,  while  the 
other  creditors .  would  receive  only  a  part 
of  the  amount  due  them. 

This  distinction  has  also  been  made  as 
to  a  stockholder  who  has  not  paid  in  full 
for  his  stock,  but  who  has  a  claim  against 
the  corporation,  and  it  is  said  that  he  occu- 
pies the  twofold  relatipn  of  debtor  to  the 
corporation  for  his  stock  at  par  value,  and 
of  debtor  to  the  creditors  individually, 
under  a  statute  making  him  liable  to  the 
creditors  to  an  amount  equal  to  the  shares 
of  stock  held  by  him.  Under  these  circum- 
stances it  is  said  that  bis  rights  piay  be 
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protected  in  equity,  where  all  the  parties, 
including  the  creditors  and  the  different 
stockholders,  may  have  their  rights  adjustr 
ed.     Matthews  v.  Aioert,  24  Md.  627. 

46  Washington  8av.  Bank  v.  Butchers'  & 
D.  Bank,  130  Mo.  165,  31  S.  W.  761.  The 
statute  here  enforced  provided:  *'If  any 
execution  shall  have  been  issued  against 
any  corporation,  and  there  cannot  be  found 
any  property  or  effects  whereon  to  levy 
the  same,  then  such  execution  may  be  issued 
against  any  of  the  stockholders  to  the  ex- 
tent of  the  amount  of  the  unpaid  balance 
of  such  stock  by  him  or  her  owned."  This 
is  also  the  doctrine  of  Shields  v.  Hobart, 
172  Mo.  491,  96  Am.  St.  Rep.  629,  72  S. 
W.  669. 

Cahill  V.  Original  Big  Gun  Beneficial  ft 
P.  Asso.  94  Md.  363,  89  Am.  St.  Rep.  434, 
60  Atl.  1044,  is  based  on  a  provision  of  the 
charter  that  stockholders  and  directors  shall 
be  liable  to  the  amount  of  their  re8pecti\'e 
share  or  shares  of  stock,  for  all  the  debts 
and  liabilities  of  the  corporation. 

Boyd  V.  Hall,  66  Ga.  663,  holding  that 
when  sued  in  equity  by  a  creditor  to  enforce 
his  statutory  liability,  a  stockholder  may 
set  off  a  judgment  against  the  corpora- 
tion,  if  the  judgment  is  fair  and  honest. 

4«  Brown  v.  Trail,  89  Fed.  641,  applying 
the  Kansas  statute  and  following  the  Kan- 
sas decisions,  sustains  the  right  of  a  cred- 
itor stockholder  to  offset  a  claim  in  his 
favor  against  the  corporation  in  an  action 
by  a  creditor  to  enforce  his  statutory  lia- 
bility. But  this  rule  is  denied  by  other 
Federal  courts.     See  infra. 

Musgrave  v.  Glen  Elder  Farmers'  Al- 
liance Co-op.  Shipping  ft  P.  Asso.  6  Kan. 
A  pp.  393,  49  Pac.  338;  Kendall  v.  Under- 
bill, 8  Kan.  App.  621,  66  Pac.  644;  Crocker 
V.  Ball,  10  Kan.  App.  364,  69  Pac.  691: 
Pierce  v.  Topeka  Commercial  Secur.  Co.  60 
Kan.  364,  56  Pac.  863;  Van  Pelt  v.  Strick- 
land, 60  Kan.  584,  67  Pac.  498,  enforcing 
a  statute  providing  that  execution  may  he 
issued  against  any  stockholder  of  the  cor- 
poration, iQ  qQ\hc%  n  sum  equal  iji  wnouDt 
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The  statutory  liability  oonstitutes  a  fund 
which  belongs  to  the  creditors  to  secure  the 
payment  of  their  debts,  but  it  belongs  to 
all  the  creditors,  as  well  those  who  are 
stockholders  as  those  who  are  not.  A  de- 
fendant to  an  action  by  a  creditor  to  en- 
force this  liability,  if  the  former  is  also 
a  creditor,  has  an  interest  in  the  fund  as 
well  as  the  plaintiff,  and  his  debt  is  charge- 


able against  the  fund,  because  it  is  a  debt 
against  the  company,  for  the  payment  of 
which  the  stockholders  are  individually  lia- 
ble; and  this  is  so  irrespective  of  the  ques- 
tion whether  the  money  advanced  by  the 
defendant  is  used  to  pay  obligations  for 
which  he  is  individually  liable  or  not.  47 

The  claim  of  a  stockholder  against  the 
corporation  is  not  a  set-off  in  a  technical 


to  the  amount  of  stock  by  him  respectively 
owned,  together  with  any  amount  unpaid 
thereon,  etc. 

Agate  v.  Sands,  73  N.  T.  620;  United 
States  Trust  Co.  v.  United  States  F.  Ins. 
Co.  18  N.  Y.  199;  Garrison  v.  Howe,  17 
K.  Y.  462;  Tallmadge  v.  Fishkill  Iron  Co. 
4  Barb.  382;  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  68,  20  S.  W.  1016. 

It  has  been  held,  however,  that  this  right 
of  offset  does  not  exist  in  an  action  at  law 
to  enforce  the  statutory  liability  of  a  stock- 
holder who  had  not  paid  for  his  stock 
prior  to  becoming  a  creditor  of  the  cor- 
poration, although  the  case  so  holding  ap- 
proves Garrison  v.  Howe,  17  N.  Y.  462, 
to  the  extent  that  that  case  sustains  the 
right  of  offset  by  a  stockholder  who  became 
a  creditor  after  paying  in  full  for  his  stock. 
Matthews  v.  Albert,  24  Md.  627. 

In  Maine  an  offset  is  permitted  by  stat- 
ute. Appleton  V.  Turnbull,  84  Me.  72,  24 
Atl.  592, 

Broadway  Nat.  Bank  v.  Baker,  176  Mass. 
204,  57  N.  £.  603.  Applying  the  Kansas 
statute,  the  court  says:  "If  this  suit  had 
been  brought  in  Kansas,  it  seems  plain  that 
this  defendant  could  have  availed  himself 
of  this  equitable  defense  under  a  statute, 
to  meet  a  liability  which  arises  under  the 
same  statute.  In  considering  the  nature 
of  this  defense,  we  must  follow  the  decisions 
of  the  courts  of  Kansas.  It  is  a  new  de- 
fense of  an  equitable  character,  founded 
on  a  new  statute  creating  a  new  liability." 

Cahill  V.  Original  Big  Gun  Beneficial  & 
P.  Asso.  supra,  the  liability  here  involved 
was  based  upon  a  charter  provision  that 
the  stockholders  and  directors  shall  be 
liable  to  the  amount  of  their  respective 
share  or  shares,  for  all  the  debts  and  lia- 
bilities of  the  corporation. 

A  person  sued  as  a  stockholder  to  en- 
■force  his  statutory  liability  may  show  in 
defense  that  he  hak  discharged  his  liability, 
or  that  he  has  a  claim  against  the  corpora- 
tion which  he  is  entitled  in  law  or  in 
equity  to  offset.  Straw  &  E.  Mfg.  Co.  v. 
L.  D.  Kilbourne  Boot  &  Shoe  Co.  80  Minn. 
125.  83  N.  W.  36. 

In  Rood  V.  Crocus  Hill  Min.  Co.  167  Mo. 
App.  406,  139  S.  W.  222,  the  right  of  set- 
off 's  sustained  in  an  action  by  a  judg- 
ment creditor  of  a  corporation  for  the  bene- 
fit of  all  the  creditors  named  in  the  deed 
of  trust,  including  the  defendants. 

Coquard  v.  Prendergast,  36  Mo.  App. 
237,  holding  that  a  stockholder  may  reduce 
his  claim  against  the  corporation  to  judg- 
ment, and  use  it  as  an  offset  to  his  statu- 
tory liability  to  the  creditors  of  th^  Qor- 
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poration  as  against  any  creditor  seeking 
to  enforce  the  same  for  his  own  benefit. 

A  stockholder  who  has  paid  the  full  face 
value  of  his  stock,  when  proceeded  against 
by  motion  for  an  order  for  execution  to  be 
issued  against  him  for  the  collection  of 
a  debt  of  the  corporation,  for  the  purpose 
of  thereby  enforcing  his  statutory  liability 
as  provided  by  statute,  may  show,  by  way  of 
set-off  or  defense,  or  in  diminution,  or 
in  extin^ishment  of  his  liability,  that  the 
corporation  is  indebted  to  him  upon  bona 
fide  claims  and  demands  which  accrued 
before  he  becakne  liable  as  such  stock- 
holder. Pierce  v.  Topeka  Commercial 
Secur.  Co.  60  Kan.  164,  66  Pac.  863;  Van 
Pelt  V.  Strickland,  60  Kan.  684,  67  Pac. 
498. 

A  stockholder  may  plead  a  claim  against 
the  corporation  as  an  offset  to  liability  to 
creditors  of  the  corporation,  under  a  stat- 
ute imposing  a  limited  and  several  liability 
upon  stockholders  for  unpaid  capital  stock, 
and  where  the  offset  pleaded  equals  or  ex- 
ceeds in  amount  the  liabilitv  of  the  stock- 
holder, no  recovery  against  him  may  be  had. 
Musgrave  v.  Glen  Elder  Farmers'  Alliance 
Co-op.  Shipping  &  P.  Asso.  6  Kan.  App. 
393,  49  Pac.  338. 

In  Jerman  v.  Benton,  79  Mo.  148,  in 
answering  the  contention  that  if  a  stock- 
holder is  permitted  to  offset  his  claim 
against  the  company  upon  his  statutory 
liability,  he  would  in  this  manner  obtain 
payment  of  his  demand  in  preference  to 
other  creditors,  it  is  pointed  out  that  to 
sustain  the  contention  entirely  excludes 
such  creditor  stockholder  as  a  creditor,  and 
the  amount  he  is  owing  the  corporation  is 
handed  over  entirely  to  the  suing  creditor, 
who  thereby  obtains  full  preference  and 
satisfaction  of  his  demand,  thus  obtaining 
the  advantage  which  is  denied  to  the  other 
creditor  merely  because  he  is  a  stockholder. 
And  it  is  said  that  it  is  difficult  to  per- 
ceive on  what  principle  one  creditor  should 
be  preferred  to  another;  that  the  injustice 
of  the  inequality  is  as  apparent  when  suf- 
fered by  one  as  by  the  other,  since  a  stock- 
holder has  the  same  right  as  a  stranger 
to  become  a  creditor  of  the  company,  and 
there  is  nothing  illegal  or  reprehensible  in 
the  mere  fact  of  his  being  indebted  to  the 
company  for  unpaid  stock.  To  the  same 
effect  is  Stinebaker  v.  National  Restaurant 
Co.   133  Mo.  App.  260,  113  S.  W.  237. 

47Mathez  v.  Neidig,  72  N.  Y.  100,  hold- 
ing that  since  stockholders  have  the  same 
right  to  deal  with  the  corporation  that 
other  persons  have,  as  creditors  they  are 
entitled  to  th^  9&ni$  pleasure  of  protect iou* 
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legal  sense  to  an  action  by  a  creditor  to 
enforce  his  statutory  liability.  It  is  rather 
an  equitable  defense  which  he  is  entitled 
to  maJce,  since,  although  a  stockholder,  when 
he  becomes  a  bona  fide  creditor  of  a  corpo- 
ration in  this  respect,  he  is  clothed  with  the 
same  equity  as  other  contract  creditors.  ^ 
And  where  the  statute  fixing  the  lia- 
bility does  not  provide  the  same  as  a 
fund  for  the  pro  rata  payments  of  the  cred- 
itors, a  stockholder  may  offset  a  claim  ow- 
ing him  by  the  corporation  against  his  lia- 
bility when  sued  thereon  by  a  credit- 
or; *•  or  where  the  debt  due  from  a  corpo- 
ration to  a  stockholder  is  in  the  nature  of 
a  trust  fund  and  his  right  thereto  is  su- 
perior to  that  of  the  ordinary  creditors.  M 


But  when  the  management  of  the  affairs 
of  the  corporation  is  itself  a  fraud  upon 
the  creditors,  the  guilty  stockholders,  who 
are  also  creditors,  in  an  action  hy  one  of 
the  creditors  to  enforce  their  statutory  lia- 
bility, cannot  offset  the  amount  of  their 
claims  against  the  corporation,  ^l 

On  the  other  hand,  as  heretofore  re- 
marked, in  other  jurisdictions,  and  espe- 
cially in  jurisdictions  where  the  distinction 
between  actions  at  law  and  in  equity  is 
maintained,  the  right  is  denied  a  stockhold- 
er of  an  insolvent  corporation  to  offset  a 
debt  owing  him  by  the  corporation  against 
his  statutory  liability  in  an  action  to  en- 
force the  same  by  a  creditor  of  the  corpo- 
ration suing  in  his  own  behalf.  &> 


They  occupy  as  favorable  a  position  as  the 
plaintiff,  who  is  not  a  stockholder,  but  is 
suing  them  to  enforce  their  statutory  lia- 
bility, and  there  is  no  justice  in  permitting 
him  to  recover  money  to  which  they  have 
an  equal  claim,  in  actions  where  it  cannot 
be  accurately  ascertained  but  that  other 
portions  of  the  aggregate  fund  which  are 
accessible  to  the  plaintiff  are  sufficient  to 
satisfy  his  demand. 

And  it  is  said  that  this  statutory  liabil- 
ity constitutes  a  fund  which  any  creditor 
of  the  company  may  reach.  If  a  stock- 
holder is  sued  thereon  by  another  cred- 
itor, and  is  himself  a  creditor  to  the  ex- 
tent of  his  claim  against  the  corporation 
he  has  equally  as  good  a  right  to  the  fund 
which  is  pursued  as  the  pursuer.  Indeed 
he  hat  a  better  right,  because  it  is  already 
in  his  possession,  and  it  would  be  inequi- 
table to  take  it  from  him  for  the  benefit  of 
another  creditor  who  has  no  superior  equity. 
Wheeler  v.  Millar,  00  N.  Y.  353. 

According  to  this  doctrine  a  stockholder's 
right  of  offset  is  founded  upon  no  statu- 
tory provision,  but  is  a  creation  of  the 
court  of  equity,  and  is  measured  by  the 
just  requirements  of  the  situation.  It 
goes  upon  the  ground  that  the  two  equities 
are  in  all  respects  equal,  and  hence  refuses 
to  give  one  an  advantage  over  the  other. 
Bulkley  v.  Whitcomb,  121  N.  Y.  107,  24 
N.  E.  13. 

*•  Pierce  ▼.  Topeka  Commercial  Secur. 
Co.  60  Kan.  164,  55  Pac.  853. 

Applying  the  Kansas  statute,  the  Mass- 
achusetts court  said  that  such  a  defense 
is  not  technically'  a  set-off  against  the 
claim  of  the  creditor  suing  in  his  own  be- 
half, but  it  is  a  condition  which  equity 
ought  to  relieve,  since  a  defendant  who  is 
also  the  creditor  should  be  relieved  from 
his  liability  as  a  stockholder  for  the  debts 
of  the  corporation,  either  when  ho  holds 
against  the  corporation  a  debt  which  he 
bought  in  good  faith  at  its  face  value  in 
an  amount  equal  to  or  greater  than  his 
original  liability,  or  when  he  has  paid  such 
a  debt  for  the  benefit  of  the  corporation  and 
has  received  nothing  in  reimbursement. 
Sargent  v.  Stetson,  181  Mass.  371,  63  N. 
E.  929. 
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«Hood  v.  French,  37  Fla.  117,  19  So. 
165. 

M  Welles  v.  Stout,  38  Fed.  807,  holding 
that  where  the  claim  of  a  stockholder 
against  an  insolvent  bank  is  that  the  bank 
has  in  its  hands  money  received  in  trust 
for  a  special  purpose,  as  to  this  fund  the 
claim  of  the  stockholder  takes  precedence 
over  the  claims  of  ordinary  creditors,  and 
in  an  action  by  the  receiver  of  the  bank 
against  the  stockholder  to  enforce  against 
him  an  assessment  based  on  his  statutorv 
tiabititv,  he  is  entitled  to  offset  the  amount 
of  such  trust  fund. 

W  Covington  Stone  &  Sand  Co.  v.  Rose- 
dale  Electric  Light  Jockey  Club,  25  Ky. 
L.  Rep.  963,  76  S.  W.  506. 

68  In  Sawyer  v.  Hoag,  17  Wall.  610,  21 
L.  ed.  731,  the  court  says:  "The  debt  which 
the  appellant  owed  for  his  stock  was  a 
trust  fund  devoted  to  the  payment  of  all 
the  creditors  of  the  company.  As  soon  as 
the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the 
right  of  set-off  for  an  ordinary  debt  to  its 
full  amount  ceased.  It  became  a  fund 
belonging  equally  in  equity  to  all  the  cred- 
itors, and  could  not  be  appropriated  by 
the  debtor  to  the  exclusive  payment  of  his 
own  claim." 

And  it  has  been  said  that  there  ia  no 
rule  of  law  or  equity  which  entitles  a 
stockholder  who  has  paid  money  on  a  void 
issue  of  stock,  in  a  contest  between  himself 
and  a  creditor  of  the  company  to  enforce 
his  statutory  liability,  either  to  receive 
credit  for  tlie  money  as  paid  on  his  unpaid 
stock  lawfully  issued,  or  to  have  it  paid 
him  pro  rata  out  of  the  assets  of  the  com- 
pany. Scovill  V.  Thayer,  105  U.  S.  143, 
26  L.  ed.  968. 

Under  the  Kansas  statute,  a  stockholder 
who  is  also  a  creditor,  is  not  entitled  in  the 
Federal  court  to  offset  his  claim  against 
the  corporation  when  sued  by  a  single 
stockholder,  since  in  these  courts  the  dis- 
tinction between  actions  at  law  and  suits 
in  equity,  and  between  legal  and  equitable 
defenses,  is  carefully  preserved,  and  the 
defense  of  indebtedness  in  favor  of  a  single 
stockholder  is  an  equitable  defense,  rather 
than  a  legal  one^  and  there  is  no  mutuality 
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On  the  theory  that  a  statute  declaring 
that  stocklfolders  of  a  corporation  shall  be 
individually  liable  to  its  creditors  for  a 
certain  per  cent  of  the  amount  of  stock 
tliey  holci  makes  the  stockholders  guar- 
antors of  the  debts  of  the  corporation  to 


the  extent  specified,  and  applying  the  rule 
that  a  guarantor  when  sued  on  his  contract 
of  guaranty  cannot  set  off  a  debt  owing  to 
him  by  his  principal,  a  stockholder  in  an 
insolvent  corporation,  when  sued  by  a  cred- 
itor to  enforce  his  statutory  liability,  has 


of  claim  between  plaintiff  and  defendant. 
Anglo-American  Land  Mortg.  &  Agency  Co. 
V.  Lombard,  68  C.  C.  A.  89,  132  Fed.  721. 
To  same  effect  are  Crissey  v.  Morrill,  60 
C.  C.  A.  460,  125  Fed.  878;  Mechanics'  Sav. 
Bank  v.  Fidelity  Ins.  Trust  A  S.  D.  Co. 
87  Fed.  113. 

But  the  Federal  courts  are  not  in  entire 
harmony  as  to  this  doctrine.  Thus,  a 
circuit  court  of  appeals  case,  applying  the 
Kansas  statute,  holds  that  in  an  action  by 
a  creditor  to  enforce  for  his  own  benefit 
the  statutory  liability  of  a  stockholder, 
the  latter  may  offset  against  his  liability 
a  debt  owing  him  by  the  corporation.  And 
it  is  said  that  the  rule  commends  itself  as 
manifestly  just;  that  under  this  statute 
the  statutory  double  liability  is  not  im- 
pressed with  any  trust  for  the  benefit  of 
the  creditors  ratably,  but  the  liability  im- 
posed upon  the  stockholders  is  immediate, 
personal,  and  several,  and  of  such  a  nature 
that  any  person  may  institute  an  independ- 
ent action  in  his  own  right  exclusively 
against  any  stockholder.  Fidelity  Ins. 
Trust  k  S.  D.  Co.  v.  Mechanics'  Sav.  Bank, 
56  L.R.A.  228,  38  C.  C.  A.  193,  97  Fed. 
297. 

And  in  Whitman  v.  National  Bank,  176 
IT.  S.  659,  44  L.  ed.  587,  20  Sup.  Ct.  Rep. 
477,  the  court,  apparently  with  approval, 
refers  to  Pierce  v.  Topeka  Commercial 
Secur.  Co.  60  Kan.  164,  55  Pac.  853,  as 
authority  for  the  doctrine  that  a  stock- 
holder sued  by  a  judgment  creditor  of  the 
corporation  may  set  off  against  that  claim 
the  indebtedness  of  the  corporation  to  him 
before  he  becomes  liable  as  a  stockholder, 
and  it  is  from  this  premise  argued  that, 
although  the  statutory  origin  of  the  obliga- 
tion is  asserted,  its  contractual  nature  is 
recognized  in  that  the  right  of  set-off  is 
affirmed,  and  the  conclusion  is  reached  that 
the  liability  of  a  stockholder  to  an  ad- 
ditional amount  equal  to  his  stock,  although 
created  by  statute,  is  contractual  in  its 
nature. 

Colorado  Fuel  ft  Iron  Co.  v.  Sedalia 
Smelting  Co.  13  Colo.  App.  474,  69  Pac. 
222,  applies  a  statute  making  stockholders 
severally  liable  to  any  creditor  for  any 
unpaid  capital  stock  held  by  them. 

When  the  liability  of  a  stockholder  is 
joint,  and  not  several,  stockholders  are  re- 
garded as  in  a  relation  simitar  to  that  of 
partners,  and  hence  a  single  stockholder 
cannot,  as  a  defense  to  an  action  by  a 
creditor  to  enforce  his  statutory  liability, 
imterpose  the  defense  that  he  is  also  a 
creditor.  Meisser  v.  Thompson,  9  111.  App. 
368. 

Thebus  v.  Smiley,  110  111.  318,  applies 
a  statute  making  stockholders  individual- 
ly responsible  for  an  amount  equal  to  the 
41  L.R.A.(N.S.)  63 


amount  of  stock  held  by  them  respectively, 
when  default  is  made  in  any  debt  or  liabil- 
ity contracted  by  the  corporation. 

Buchanan  v.  Meisser,  105  III.  638,  en- 
forcing a  similar  provision  to  that  enforced 
in  the  preceding  case,  and  asserting  that  in 
an  action  at  law  by  a  creditor  of  a  cor- 
poration against  a  stockholder,  to  enforce 
his  charter  liability,  the  stockholder  cannot 
plead  as  a  set-off  an  indebtedness  of  the 
corporation  to  himself,  because  such  in- 
debtedness is  in  no  sense  that  of  the  party 
suing,  and  debts,  to  be  set  off  at  law,  must 
be  mutual   and   between  the  same   parties. 

Gentry  v.  Alexander,  16  Ind.  471,  also 
supports  the  doctrine  that  a  stockholder 
who  is  also  the  creditor  of  a  corporation 
cannot  offset  its  indebtedness  to  him  against 
his  statutory  liability,  where,  by  statute, 
stockholders  are  made  individually  respon- 
sible to  an  amount  over  and  above  their 
stock,  equal  to  their  respective  shares  of 
stock,  for  all  debts  or  liabilities  of  the 
corporation.  The  case  itself,  however, 
merely  holds  that,  applying  this  doctrine, 
there  is  no  consideration  for  an  agreement 
by  a  stockholder  to  credit  the  amount  of 
his  liability  on  a  judgment  he  holds  against 
the  corporation. 

Singer  v.  Given,  61  Iowa,  93,  15  N.  W. 
858;  Boulton  Carbon  Co.  v.  Mills,  78  Iowa, 
460,  5  L.R.A.  649,  43  N.  W.  290;  Tama 
Water  Power  Co.  v.  Hopkins,  79  Iowa, 
653,  44  N.  W.  797.  In  Boulton  Carbon 
Co.  ▼.  Mills,  it  is  asserted  that  "it  is  a 
fundamental  principle  that  the  capital 
stock  of  a  corporation  is  in  the  nature  of 
trust  property  held  for  the  benefit  of 
creditors.  As  there  is  ordinarily  no  in- 
dividual liability  of  the  stockholder  in  ex- 
cess of  his  obligation  to  pay  in  full  for  his 
stock,  it  appears  to  us  manifestly  unjust 
to  allow  him  to  set  off  his  claim  as  a 
creditor  against  his  liability  as  a  stock- 
holder. If  permitted  to  do  so,  his  claim 
as  a  creditor  might  be  paid  in  full  while 
the  other  creditors  would  receive  only  a 
part  of  the  amount  due  them.  It  is  true 
a  stockholder  has  a  right  to  deal  with  a 
corporation  the  same  as  any  other  person, 
and  if  sued  by  the  corporation  for  unpaid 
instalments  on  his  stock,  he  may  have  the 
right  to  set  off  debts  due  to  him  from  the 
corporation.  But  as  against  the  claim  of 
a  mere  creditor,  who  has  the  right  to  de- 
mand that  the  capital  stock  shall  be  kept 
unimpaired  for  the  payment  of  creditors, 
it  is  apparent  that  the  rights  of  the  par- 
ties are  quite  different.  The  debt  due  to  a 
stockholder  ought  not  to  be  held  as  su- 
perior to  the  claims  of  creditors." 

Utica  Fire  Alarm  Telcg.  Co.  v.  Waggoner 
Watchman  Clock  Co.  166  Mich.  618,  132 
N.  W.  502,  holding  that  »  stockholder  is 
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also  been  denied  the  right  to  offset  a  debt 
owing  to  him  by  the  corporation,  u 

fb)  Bight  to  obtain  offset  in  e^iuity. 

In  jurisdictions  denying  the  right  of  offset 
while  a  debt  due  to  a  stockholder  from 
the  corporation  is  entitled  to  no  preference 
over  other  debts,  and  he  cannot  obtain  such 
preference  by  way  of  set-off  to  his  liability, 
to  the  exclusion  or  postponement  of  other 
claims,  M  nevertheless,  if  a  stockholder  is 
sued  to  enforce  his  individual  liability  in  a 
case  where  an  account  in  equity  and  the 
enforcing  of  all  the  liabilities  would  relieve 
him  from  the  whole  or  a  part  of  the  debt 
claimed,  he  may  resort  to  equity  for  this 
purpose.  M 

That  court  possesses  the  power  to  render 
such  offset  effective  by  ascertaining  the 
amount  of  the  offset,  and  decreeing  that  it 
be  deducted  from  the  liability  of  the  share- 
holder, and  that  plaintiff  in  the  action  at 


law  against  'Such  shareholder  to  enforce  lui 
statutory  liability  may  recover  only  sadi 
balance,  if  there  is  any,  after  the  disehargB 
of  the  set-off.  M 

8,  AeHon  by  creditor  in  befuUf  of  cQ 
the  creditors. 

A  creditor  of  a  corporation  may  bring  an 
action  in  equity  for  a  general  accounting, 
in  which  all  stockholders  and  creditors 
should  be  made  parties.  All  the  peraoss 
interested  are  then  before  the  court,  and 
upon  adjusting  the  merits  of  the  contro- 
versy all  stockholders  will  be  required  to 
pay  in  the  amount  of  their  stock  to  the  end 
that  all  creditors,  including  such  creditors 
as  are  stockholders,  may  receive  proportion- 
ate dividends.  *7 

Hence,  a  stockholder's  liability  cannot  be 
offset  in  an  action  by  one  creditor  for  the 
benefit  of  all,  by  showing  a  claim  against 
the  corporation  exceeding  in  amount  such 


not  entitled  to  set  up  a  claim  due  from  the 
corporation  against  the  amount  due  upon 
his  subscription  to  the  capital  stock,  since 
such  set-off  is  inequitable  and  against  pub- 
lic policy. 

Hardman  v.  Cincinnati  ft  E.  R.  Co.  16 
Ohio  L.  J.  164,  also  holds  that  a  creditor 
stockholder  cannot  set  off  a  debt  owing  him 
by  the  corporation  against  his  statutory 
liability,  and  this  conclusion  is  reached  on 
the  theory  that  the  -parties  are  not  the 
same;  that  the  action  against  the  stock- 
holder upon  his  additional  liability  is  by 
a  creditor,  while  the  claim  of  the  stock- 
holder is  against  the  corporation. 

This  is  also  the  doctrine  of  Lauraglenn 
Mills  V.  Ruff,  67  S.  C.  63,  49  L.R.A.  448, 
35  8.  E.  387,  wherein  it  is  said  that  the 
doctrine  that  a  stockholder  of  an  insolvent 
corporation,  when  sued  bv  a  creditor  to 
enforce  his  statutory  liability,  may  avoid 
such  liability  by  showing  an  indebtedness 
to  him  from  the  corporation  in  an  amount 
exceeding  the  plaintiff's  claim,  defeats  the 
very  object  of  the  statutory  provision, 
which  was  intended  to  protect  the  interests 
of  creditors,  and  not  stockholders.  The 
denial  of  this  doctrine  is  also  based  on  the 
rule  that,  to  plead  a  set-off  as  a  defense, 
the  claims  must  be  mutual,  and  where  the 
action  is  by  the  creditor  to  enforce  the 
stockholder's  statutory  liability,  the  essen- 
tial element  of  mutuality  is  entirely  want- 
ing. 

"Ball  Electric  Light  Co.  ▼.  Child,  68 
Conn.  622,  37  Atl.   391. 

M  Bausman  v.  Kinnear,  24  C.  C.  A.  473, 
48  U.  S.  App.  312,  79  Fed.  172. 

"Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473;  Webber  v.  Leighton,  8  Mo. 
App.  502;  Mathez  v.  Neidig,  72  N.  Y.  100; 
McLaren  v.  Pennington,  1  Paige,  102. 

In  Crissey  v.  Morrill,  60  C.  C.  A.  460, 
125  Fed.  878;  and  Anglo-American  Land 
Mortg.  &  Agency  Co.  v.  Lombard,  132  Fed. 
721,  involving  the  right  of  set-off  by  a 
41  L.R.  A.  (^.JS.) 


stockholder  in  an  action  at  law  by  a  cred- 
itor to  enforce  the  statutory  double  liabil- 
ity as  imposed  by  the  Kansajs  statute,  the 
right  of  set-off  is  denied,  but  without  preja- 
dice  to  the  right  of  the  defendant  to  resort 
to  a  suit  in  equity  to  establish  a  set-off 
and  make  it  effective. 

••Crissey  v.  Morrill,  supra. 

Where,  by  the  provisions  of  the  nation&l 
bank  act,  the  Comptroller  of  the  Currency 
may  appoint  a  receiver  of  the  banking  as- 
sociation upon   its   insolvency,   who   is  re- 
quired under  the  direction  of  the  Comptrol- 
ler to  take  possession  of  the  books,  records, 
and   assets   of  the   association,    collect  all 
debts,  dues,  and  claims  belonging  to  it»  and 
if  necessary,  pay  the  debts  of  the  associa- 
tion, and  who  is  authorized  to  enforce  the 
individual  liability  of  the  stockholders,  the 
amounts  thus  due  from  the  stockholders  are 
assets  to  be  administered  by  the  receiver  the 
same  as  the  other  assets  in  his  hands,  and 
all  the  assets  including  the  individual  liabil- 
ity* of  the  stockholders  constitute  a  trust 
fund  for  the  benefit  of  the  creditors.    It  i> 
therefore  the  duty  of  the  receiver  so  to  ad- 
minister   the   fund   as   to   secure   to  each 
beneficiary  a  just  proportion  thereof,  and  al- 
though the  relation  between  the  stockholder 
liable  under  the  statute  and  the  receiver  is 
not,  strictly  speaking,  that  of  debtor  and 
creditor  in  the  sense  essential  to  the  right  of 
set-off  at  law,  equity  will  nevertheless  en- 
force  the   set-off   or   the   compensation  of 
cross  demand,   so   far  as   they  equal  each 
other,  when  necessary  to  prevent  one  of  the 
parties  from  losing  his  demand  on  account 
of   the   insolvency   of  the   other.     Kin<j  v, 
Armstrong,  50  Ohio  St.  222,  34  N.  E.  163, 
holding  that  this  rule  applies  to  an  assisrnee 
of    the    claim    of    a    creditor    stockholder, 
where  the  assignment  was  made  after  the 
insolvency  of  the  bank. 

•7RichardB  ▼.  Kinsley,  14  N.  T.  &  B. 
701. 
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liability.  W  While  Bet-offs  calinot  generally 
be  allowed  in  deduction  or  diminution  of 
a  stockholder's  liability  in  an  action  to  col- 
lect the  same  for  the  benefit  of  all  the 
creditors,  yet  if  the  creditors  who  are  also 
stockholders  prove  their  debts,  deductions 
equal  to  their  estimated  dividends  may  be 
made  from  the  amount  demanded  against 
them  respectively  as  stockholders.  M  And 
even  in  actions  at  law  to  enforce  in  be- 
half of  all  the  creditors  of  an  insolvent  cor- 


poration the  liability  of  a  stockholder,  the 
latter  may  offset  pro  tanto  against  such 
liability  a  debt  owing  him  by  the  corpora- 
tion, where  the  amount  which  the  creditors 
should  receive  is  fixed  so  that  the  amount 
to  be  allowed  on  the  offset  may  be  ascer- 
tained. 60  But  a  creditor  stockholder  is  not 
entitled  to  offset  his  claim  even  pro  tanto, 
where  it  is  impossible  at  the  time  to  ascer- 
tain the  correct  amount  which  should  be 
allowed  on  his  claim  as  an  offset,  oi 


MAustiji  Powder  Co.  v.  Commercial  Lead 
Co.  134  Mo.  App.  183,  114  S.  W.  67;  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103,  3  Am. 
St.  Rep.  797,  7  Pac.  68. 

Burnap  v.  Haskins  Steam  Engine  Co. 
127  Mass.  586,  holding  that  on  a  bill  by 
judgment  creditors  in  behalf  of  themselves 
and  all  other  creditors  of  the  corporation, 
to  enforce  the  statutory  liability  of  the 
stockholders  severally  liable  according  to 
the  amount  of  stock  each  holds,  a  stock- 
holder is  not  entitled  to  offset  debts  he  has 
paid  operatives  of  the  corporation,  although 
entitled  as  to  such  payment  to  contribution 
from  the  other  stockholders. 

Barnes  v.  Arnold,  45  App.  Div.  314,  61 
N.  Y.  Supp.  85,  affirmed  without  opinion  in 
169  N.  Y.  611,  62  N.  E.  1093.  The  statute 
enforoed  in  this  case  provided  that  the 
stockholders  should  be  individually  respon- 
sible equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  en- 
gagements of  the  corporation  to  the  extent 
of  the  amount  of  their  stock  therein  at  the 
par  value  thereof,  etc. 

A  stockholder  may  not  wait  until  the 
insolvency  of  the  company  is  assured,  and 
then  claim  money  due  him  from  the  cor- 
poration as  a  set-off  against  a  claim  for 
unpaid  stock  in  behalf  of  the  creditors  of 
the  company.  Painesville  Nat.  Bank  v. 
King  Varnish  Co.  8  Ohio  C.  C.  663,  4  Ohio 
C.  D.  511  (suit  by  a  creditor  in  behalf 
of  all  the  creditors  of  the  corporation  to 
enforce  the  statutory  liability  of  the  stock- 
.holders). 

Efird  V.  Piedmont  Land  Improv.  ft  Invest. 
Co.  55  S,  C.  78,  32  S.  E.  758,  897,  holding 
in  an  action  in  behalf  of  all  the  creditors 
to  enforce  unpaid  stock  subscriptions,  that 
a  stockholder  who  is  also  a  creditor  is  not 
entitled  to  set  off  his  claim  against  the 
corporation. 

If  a  proceeding  to  enforce  the  statutory 
liability  of  tlie  stockholders  is  to  be  con- 
sidered a  proceeding  for  the  benefit  of  all 
the  creditors,  they  should  be  made  parties, 
to  the  end  that  all  the  equities,  including 
defendant's,  may  be  adjusted,  and  he  be 
allowed  to  offset  his  judgment  against  the 
corporation  pro  rata  with  the  demands  of 
all  other  creditors,  in  proportion  to  the 
amount  that  he  would  be  required  to  pay 
on  his  unpaid  stock,  since  there  is  no  fair- 
ness or  justice  in  taking  from  him  and  giv- 
ing to  another  who  stands  on  the  same  level 
and  who  occupies  no  advantage  ground  or 
no  superior  equity.  And  although  a  pe- 
tition alleges  that  the  plaintiff  brings  the 
41  L.R.A.(N.S.) 


suit  on  his  own  behalf  and  the  behalf  of  all 
other  unsatisfied  creditors  of  an  insolvent 
corporation  who  come  in  and  contribute  to 
the  expenses  of  the  suit,  and  that  there  are 
other  unsatisfied  creditors,  but  it  does  not 
appear  that  any  other  creditors  have  joined 
in  the  suit,  or  who  they  are,  defendant  can- 
not be  required  to  pay  the  full  amount 
remaining  unpaid  on  his  stock  without 
receiving  any  credit  for  the  amount  of  his 
demand  against  the  corporation,  and  plain- 
tiff cannot  collect  the  full  amount  of  the 
defendant's  indebtedness  for  the  unpaid 
stock  and  apply  it  to  his  own  exclusive 
use.  Washington  Sav.  Bank  v.  Butchers' 
ft  D.  Bank,  130  Mo.  155,  31  S.  W.  761. 

W  Wilbur  V.  Stockholders,  13  Phila.  479, 
Fed.   Cas.   No.   17,636. 

And  a  stockholder,  when  sued  by  a  cred- 
itor for  the  benefit  of  himself  and  all  other 
creditors  of  the  corporation,  for  the  amount 
owing  by  him  upon  his  capital  stock,  where 
he  is  also  a  creditor  of  the  corporation,  may 
discharge  in  full  his  liability  upon  the  un- 
paid stock  and  participate  in  the  fund 
ratably  with  the  other  creditors.  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103,  3 
Am.  St.  Rep.  797,  7  Pac.  68 ;  Austin  Powder 
Co.  V.  Commercial  Lead  Co.  134  Mo.  App. 
183,  114  S.  W.  67. 

It  has  been  held  on  a  bill  by  creditors  to 
bring  all  the  stockholders  of  an  insolvent 
corporation  before  the  court  to  enforce 
their  liability  for  unpaid  stock  subscrip- 
tions, that  stockholders  who  are  assignees 
of  any  claims  against  the  corporation  may 
have  their  liability  extinguished  pro  tanto 
in  the  discretion  of  the  chancellor.  Marr 
V.  Bank  of  West  Tennessee,  4  Lea,  578. 

60  Long  V.  Penn.  Ins.  Co.  6  Pa.  421,  an 
action  at  law  to  enforce  a  stockholder's 
liability  for  unpaid  stock  for  the  benefit 
of  all  the  creditors  of  an  insurance  com- 
pany, where  the  stockholder  was  denied  the 
right  to  offset  the  whole  of  his  claim  against 
the  liability,  on  the  theory  that  he  would 
thereby  obtain  a  preference  over  the  other 
creditors.  He  was,  however,  permitted  to 
offset  an  amount  equal  to  the  sum  appor- 
tioned on  his  claim  which  the  other  cred- 
itors would  receive. 

6lHillier  v.  Allegheny  County  Mut.  Ins. 
Co.  3'  Pa.  St.  470,  45  Am.  Dec.  656,  involv- 
ing the  right  of  set-off  by  a  member  of 
a  mutual  insurance  company,  where  the 
right  to  set  off  even  pro  tanto  was  denied 
a  member  upon  the  ground  that  the  pro 
tanto  loss  could  not  be  ascertained  before 
all  the  available  securities  had  been  called 
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For  the  rule  denying  a  creditor  stockhold- 
er the  ^right  to  offset  his  claim  against  the 
corporation  to  apply,  it  must  appear  that 
the  suit  is  to  obtain  an  accounting  of  all 
the  creditors  against  all  the  shareholders, 
and  to  have  the  assets  of  the  company  col- 
lected and  distributed  pro  rata;  that  the 
suit  is  in  equity  or  of  an  equitable  nature, 
where  only  against  a  portion  of  the  stock- 
holders and  for  the  benefit  only  of  a  portion 
of  the  creditors,  is  not  sufficient.  ^ 

The  rule  that  a  stockholder  who  is  also 
a  creditor  of  a  corporation  has  no  right  to 
offset  his  claim  against  his  liability  after 
the  corporation  has  become  insolvent  also 


applies  to  a  suit  in  equity  to  wind  up  the 
affairs  of  an  insolvent  corporation  and  dis- 
tribute its  assets,  since  such  distribution 
must  be  to  the  creditors  pro  rata. « 

4,  Action  by  receiver  or  asHgnee^ 

For  similar  reasons,  in  a  proceeding  by 
a  receiver  or  assignee  of  an  insolvent  cor- 
poration to  enforce  the  statutory  liability 
of  the  stockholders  of  the  corporation  for 
the  benefit  of  its  creditors,  M  or  to  enforce 
the  stockholders'  liability  for  unpaid  stock 
subscriptions,  M  a  stockholder  *  ordinarily 
cannot  set  off  his  claim  upon  the  corpora- 
tion against  his  statutory  liability. 


in  and  the  demands  against  the  company 
liquidated.  To  the  same  effect  is  Dettra 
V.  Spielberger,  5  Pa.  Dist.  R.  262. 

0S  Austin  Powder  Co.  v.  Commercial  Lead 
Co.   134  Mo.  App,   183,  114  S.  W.  67. 

MBausman  v.  Kinnear,  24  C.  C.  A.  47^, 
48  U.  S.  App.  312,  79  Fed.  172,  holding 
that  the  liability  for  unpaid  stock  is  a 
trust  fund  to  pay  debts  of  the  corporation, 
and  hence  that  it  must  be  distributed  pro 
rata, 

M  Scammon  v.  Kimball,  92  U.  S.  366,  23 
L.  ed.  484,  holding  that  in  administering 
in  bankruptcy  the  affairs  of  an  insolvent 
corporation,  the  claim  of  a  stockholder  upon 
an  insurance  policy  cannot  be  offset  against 
his  statutory  liability  for  unpaid  stock, 
since  the  whole  liability  constitutes  a  trust 
fund  for  the  benefit  of  the  creditors. 

To  same  effect  are  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  ed.  731 ;  Scovill  v.  Thayer, 
106  U.  S.  143,  26  L.  ed.  068;  Robinson  v. 
Brown,  126  Fed.  429;  Burget  v.  Robinson, 
51  C.  C.  A.  488,  113  Fed.  669;  Hale  v. 
Calder,  113  Fed.  670. 

Wingate  v.  Orchard,  21  C.  C.  A.  315,  44 
U.  S.  App.  522,  75  Fed.  241,  holding  that 
a  stockholder  of  an  insolvent  national  bank 
is  not  entitled  to  offset  against  an  assess- 
ment upon  his  stock  ordered  by  the  Comp- 
troller of  the  Currency  his  deposits  in  the 
bank  at  the  time  of  its  insolvency. 

And  in  an  action  to  enforce  a  stock- 
holder's superadded  liability,  he  cannot 
ordinarily  offset  a  claim  against  the  cor- 
poration in  his  favor.  Richardson  v.  Mer- 
ritt,  74  Minn.  354,  77  N.  W.  234,  407,  968. 

Harper  v.  Carroll,  66  Minn.  487,  69  N. 
W.  810,  1069. 

Benner  v.  Currie,  36  U.  C.  Q.  B.  411, 
holding  that  a  judgment  in  favor  of  a 
shareholder  against  a  company  cannot  be 
used  to  offset  a  claim  of  a  judgment  cred- 
itor of  the  company  suing  the  shareholders 
upon   their  statutory   liability. 

Field  V.  Galloway,  5  Ont.  Rep.  502,  hold- 
ing that  a  shareholder  cannot  use  a  claim 
against  the  company  to  offset  the  claim  of 
a  creditor  of  the  company  on  which  the 
shareholder  has  been  sued  under  a  statute 
rendering   the    shareholder    liable    therefor. 

In  Kroegher  v.  Calivada  Colonization  Co. 
66  C.  C.  A.  257,  119  Fed.  641,  in  a  suit 
in  equity  by  a  receiver  of  a  corporation  to 
41  L.R.A.(N.S.) 


set  aside  a  sale  of  real  estate  belonging  to 
the  corporation  to  a  stockholder  where  sold 
in  foreclosure  proceedings  by  the  same 
stockholder  in  foreclosure  of  liens  pur- 
chased by  him,  the  court  said  that  it  would 
be  in  the  highest  degree  inequitable  and  a 
perversion  of  justice  to  permit  the  stock- 
holder, as  a  condition  to  setting  aside  the 
sale,  to  obtain  from  the  receiver  of  the 
corporation  out  of  its  assets  the  full  amount 
of  his  claim  against  it  without  paying  to 
the  receiver  the  amount  of  his  indebtedness 
for  the  stock  held  by  him,  especially  where 
he  is  insolvent,  and  hence  the  court  did 
not  err  in  deducting  from  the  indebtednesis 
of  the  corporation  to  the  stockholder  the 
amouQt  of  his  liability  to  the  corporation. 

WDunlap  V.  Smith,  12  111.  399.  holding 
that  a  stockholder  of  an  insolvent  bank 
cannot  offset  against  his  liability  for  un- 
paid stock  notes  of  the  bank  held  by  him. 

Hall  V.  United  States  Ins.  Co.  5  Gill. 
484,  holding  that  a  stockholder  who,  in 
company  with  all  the  other  creditors  of  an 
insolvent  corporation,  receives  a  dividend 
on  the  entire  amount  of  his  claim  against 
the  corporation,  in  a  subsequent  action 
against  him  in  the  name  of  the  corpora- 
tion to  recover  a  balance  due  on  his  stock 
subscription,  cannot  set  off  a  balance  dne 
to  him  from  the  corporation. 

Williams  v.  Traphagen,  38  N.  J.  Eq.  67. 

See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843.  The  provision  here  enforced 
provided  that  where  the  whole  capital  of 
the  corporation  shall  not  have  been  paid 
in,  and  the  capital  paid  shall  be  insufficient 
to  satisfy  the  claims  of  its  creditors,  each 
stockholder  shall  be  bound  to  pay  on  the 
shares  held  by  him  the  sum  necessary  to 
complete  the  amount  of  such  share  as  fixed 
by  the  charter  of  the  company,  or  such 
proportion  of  this  sum  as  shall  be  re- 
quired to  satisfy  the  debts  of  the  company. 

Mathis  V.  Pridham,  1  Tex.  Civ.  App.  58, 
20  S.  W.  1015,  holding  that  in  a  suit  in 
equity  by  a  receiver  to  enforce  the  statu- 
tory liability  of  stockholders  of  an  in- 
solvent corporation  for  unpaid  stock,  no 
offset  is  permitted,  and  in  this  respect  a 
different  rule  prevails  than  in  actions  by 
a  creditor  to  enforce  the  liability  for  his 
own  benefit. 

A  stockholder  who  is  also  a  creditor  of 
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^is  rule  is  based  upon  the  theory  that 
the  purpose  of  the  statute  is  to  realize  a 
fund  for  the  ratable  payment  of  all  the 
corporate  debts.  This  fund  cannot  be  real- 
ized if  those  who  are  at  once  creditors  of 
the  corporation  and  its  stockholders  are 
permitted  to  offset  their  credits  and  lia- 
bilities, since  such  creditors  would  thus  be 
given  a  preference  over  the  others.  Hence, 
a  creditor  stockholder  is  entitled  to  file 
his  claim  against  the  corporation,  and  upon 
the  distribution  of  the  funds  receive  his 
pro  rata  share,  provided  he  has  discharged 
his  statutory  liability.  M 

The  general  rule  denying  the  right  of 
set-off  in  actions  by  receivers  of  insolvent 
corporations  to  enforce  the  statutory  lia- 
bility of  stockholders,  however,  has  been 
modified  to  the  extent  of  holding  that,  al- 
though a  stockholder  must  pay  the  assess- 
ments on  a  judgment  against  him  in  full 
until  he  has  paid  sufficient  to  satisfy  the 
court  that  a  dividend  coming  to  him  on 
his  claim  as  creditor  will  fully  pay  the 
balance  that  may  be  due  from  him  on  fur- 
ther assessments,  the  court  may  then 
order  the  collection  of  further  assessments 
8tayed.«7 

In  Maine,  by  statute,  a  stockholder  may 
offset  against  his  liability  for  unpaid  stock 


in  an  insolvent  corporation  any  claims  he 
*nay  hold  against  the  corporation,  and  he 
may  make  this  offset  when  sued  either  by 
a  receiver  of  the  corporation  or  by  a  judg- 
ment creditor.  ^ 


ff.  Action  "by  corporation. 

It  has  been  held  that  where  the  corpora- 
tion itself  sues  the  stockholder  upon  a  note 
given  for  unpaid  capital  stock,  the  latter 
may  offset  a  claim  he  has  against  the  cor- 
poration, and  this  right  of  offset  is  not 
affected  by  the  insolvency  of  the  corpora- 
tion, since  all  the  estate  of  the  corporation, 
including  the  debt  due 'from  the  defendant, 
is  liable,  as  well  after  as  before  insolvency, 
to  be  taken  and  appropriated  for  the  pay- 
ment of  the  debts  of  the  company,  by  any 
of  their  creditors  who  take  the  requisite 
steps  for  that  purpose;  and  the  circum- 
stance that  the  defendant  is  a  stockholder 
as  well  as  a  creditor  of  the  corporation  de- 
prives him  of  no  right  to  recover  his  claim, 
to  which  any  of  its  other  creditors  are  en- 
titled. And  this  right  is  not  in  any  way 
affected  by  a  statutory  provision  rendering 
stockholders  liable  to  creditors  for  unpaid 
capital  stock.  ^ 


the  company  for  money  loaned  is  not  en- 
titled to  set  off  the  amount  due  to  him 
against  the  amount  which  may  be  found 
due  from  him  under  the  companies  act,  in 
an  action  by  the  official  liquidator  to  en- 
force such  liability  against  all  the  stock- 
holders of  the  companv.  Ex  parte  Pelly, 
L.  R.  21  Ch.  Div.  492,^47  L.  T.  N.  S.  638, 
31  Week.  Rep.  177.  It  is  here  asserted 
that  the  riglit  of  set-off  is  not  a  common- 
law  right,  but  that  it  is  a  statutory  right 
and  limited  in  various  ways,  and  as  the 
statute  under  which  the  liability  in  ques- 
tion was  being  enforced  gave  no  right  of 
set-off,  none  should  be  allowed.  To  the 
same  effect,  see  FlitcrofVs  Case,  L.  R.  21 
Ch.  Div.  519,  62  L.  J.  Ch.  N.  S.  217.  48  L. 
T.  N.  S.  86,  31  Week.  Rep.  174,  16  Eng. 
Rul.  Cas.  263. 

Also  Barnett's  Case,  L.  R.  19  Eq.  449, 
44  L.  J.  Ch.  N.  S.  233,  23  Week.  Rep.  378; 
Calisher's  Case,  L.  R.  5  Eq.  214,  37  L.  J. 
Ch.  N.  S.  208,  16  Week.  Rep.  303,  holding 
that  under  the  companies  act  a  stockholder 
in  a  limited  liability  company  is  not  en- 
titled to  offset  a  debt  owing  him  from  the 
company  against  his  liability  for  unpaid 
stock. 

Re  Carriage  Co-op.  Supply  Asso.  L.  R, 
27  Ch.  Div.  ,323,  53  L.  J.  Ch.  N.  vS.  1154, 
51  L.  T.  N.  S.  286,  33  Week.  Rep.  411  (lia- 
bility joint  and  several  and  limited  to  the 
amount  unpaid  on  stock ) . 

A  distinction  is  made  in  an  English  case 
between  the  right  of  set-off  by  a  member 
of  an  unlimited  liability  company  and  a 
member  of  a  company  of  limited  liability, 
41  L.ItA.(N.S.) 


and  it  is  said  that  where  a  set-off  upon  an 
independent  contract  is  allowed  a  member 
of  an  unlimited  company,  although  the 
creditors  have  not  been  paid,  it  is  a  matter 
of  no  concern  to.  the  creditors,  because  such 
member  is  liable  to  contribute  to  any 
amount  until  all  the  creditors  of  the  com- 
pany are  satisfied,  but  that  with  respect 
to  a  member  of  a  company  of  limited  lia- 
bility, if  the  set-off  were  allowed,  it  would 
have  the  effect  of  withdrawing  altogether 
from  the  creditors  part  of  the  fund  ap- 
plicable to  the  pavment  of  their  debts. 
Grisseirs  Case,  L.  R.  1  Ch.  528,  35  L.  J. 
Ch.  N.  S.  752,  12  Jur.  N.  S.  718,  14  L.  T. 
N.  8.  843,  14  Week.  Rep.  1015. 

66  Robinson  v.  Brown,  126  Fed.  429,  and 
see  infra,  "Right  of  creditor  stockholder 
to  share  in  dividends." 

67  Hamilton  v.  Simon,  178  Fed.  130,  en- 
forcing the  statute  of  Minnesota  relative 
to  having  a  corporation  declared  insolvent, 
and  the  amounts  due  upon  the  stock  ascer- 
tained and  assessed  against-the  stockholders. 
And  see  to  same  effect  Mendcnhall  v.  Du- 
luth  Dry  Goods  Co.  72  Minn.  312,  75  N.  W. 
232  (note  16  supra). 

••Appleton  V.  TurnbuU,  84  Me.  72,  24 
Atl.  592. 

••Pondville  Co.  v.  Clark,  25  Conn.  97, 
enforcing  a  provision  that  if  the  capital 
stock  of  any  corporation  shall  be  withdrawn 
and  refunded  to  stockholders  before  the 
payment  of  all  the  debts  of  the  corporation, 
the  stockholders  shall  be  liable  to  any  cred- 
itor to  the  amount  of  the  sum  refunded, 
etc. 


m 
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c.  Right   to    offset   debt    paid  another 

creditor, 

1.  In  general. 

A  stockholder  may  be  absolutely  dis- 
4sharged  from  his  statutory  liability  by  pay- 
ment on  legal  compulsion  to  any  creditor 
or  creditors  for  whose  debt  he  is  liable,  if 
the  payment  equals  the  amount  of  stock. 
It  is,  however,  incumbent  upon  him  to  show 
that  the  payment  was  made  to  a  creditor 
or  creditors  for  whose  debt  he  was  liable 
under  the  statute.70  He  must  show  that  he 
was  bound  to  pay  the  debt  or  was  legally 
liable  therefore.^l  And  since  there  is  no 
duty  resting  upon  a-  stockholder  to  pay  a 
debt  of  a  corporation  when  he  is  not  at  the 
time  directly  liable  thereon,  the  rule  per- 
mitting a   stockholder,   by  voluntary   pay- 


ment to  a  creditor,  to  discharge  his  lia- 
bility, does  not  apply  to  the  payment  of  a 
debt  of  the  corporation  by  a  stockholder 
where  the  creditor  paid  has  not  placed  him- 
self in  a  position  to  enforce  payment  from 
such  stockholder.  7> 

It  is  generally  held,  however,  that  a  vol- 
untary payment  of  the  debts  of  the  corpo- 
ration to  the  amount  of  his  liability  will 
relieve  a  stockholder  of  further  liabilitv  to 
other  creditors,  where  by  suit  he  may  be 
compelled  to  pay  this  amount,  since  under 
such  circumstances  he  owes  a  duty  to  pay 
without  suit.  7S  It  is  not  essential  that 
payment  shall  be  in  money.  It  may  be  by 
the  note  of  the  stockholder, 74  or  in  real  es- 
tate.W 

The  discharge  of  a  stockholder  from  the 
statutory  liability  for  the  debts  of  the  cor- 
poration, by  the  voluntary  payment  by  him 


TOMathez  v.  Neidig,  72  N.  Y,  100,  ap- 
plying the  statute  providing  that  stock- 
holders shall  be  severally  individually  lia- 
ble to  the  creditors  to  an  amount  equal  to 
the  amount  of  stock  held  by  them  respect- 
ively, etc. 

Tl  Eastman  v.  Crosby,  8  Allen,  206,  in- 
volving the  right  of  a  stockholder  who  has 
paid  a  debt  of  a  corporation  to  rely  thereon 
in  an  action  against  a  third  person  to  re- 
cover upon  the  latter's  contract  to  hold  the 
former  harmless  as  regards  any  debt  of 
the  corporation. 

78  Grose  v.  Hilt,  36  Me.  22,  holding  that 
where,  by  statute,  a  stockholder  is  liable 
for  the  debts  of  a  corporation  to  the  amount 
of  the  capital  stock  held  by  him  only  after 
a  creditor  has  taken  out  execution  against 
such  stockholder  after  an  execution  previ- 
ously issued  against  the  corporation  has 
been  returned  with  a  certificate  indorsed 
thereon  of  inability  to  find  any  property 
of  the  corporation  out  of  which  to  collect 
the  execution,  a  stockholder  is  under  no 
obligation  to  pay  a  debt  of  the  corporation 
until  these  formalities  have  been  complied 
with,  and  a  voluntary  payment  of  the  debt 
prior  to  compliance  with  these  formalities 
is  no  defense  to  an  execution  subsequently 
issued  in  favor  of  another  creditor  in  ac- 
cordance with  the  provisions  of  the  statute. 

And  a  stockholder  is  liable  in  a  suit  by 
a  creditor  to  enforce  his  statutory  liability 
to  pay  an  amount  equal  to  the  amount  of 
stock  held  by  him,  although  he  has  already 
made  a  voluntary  contribution  of  this 
amount.     Fowler  v.  Robinson,  31  Me.  189. 

78  Buchanan  v.  Meisser,  105  111.  638. 

A  voluntary  bona  fide  payment  by  a 
stockholder  of  a  debt  of  the  corporation 
constitutes  a  good  defense  to  a  subsequent 
action  against  him  by  another  creditor  to 
enforce  his  statutory  liability.  Hood  v. 
French,  37  Fla.  117,  *^19  So.  165  (statutory 
liability  personal  and  several,  but  limited 
in  amount). 

Under  a  statute  creating  a  several  lia- 
bility in  favor  of  the  creditors  of  the 
corporation,  when  a  stockholder  in  good 
faith  pays  claims  of  the  corporation  assert- 
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ed  against  him,  he  may  rely  thereon  as  a 
defense  pro  tanto  to  further  liability.  Mus- 
grave  v.  Glen  Elder  Farmers'  Alliance  Co- 
op. Shipping  A  P.  Asso.  5  Kan.  App.  393, 
49  Pac.  338. 

The  statutory  liability  of  a  stockholder 
may  be  discharged  by  payment  upon  execu- 
tion issued  pursuant  to  the  statute,  or  by 
a  voluntary  payment  in  good  faith  of  the 
just  debts  of  the  corporation,  equal  to  the 
amount  of  his  statutory  liability.  Abbey 
V.  Long,  44  Kan.  688,  24  Pac.  1111. 

And  a  stockholder  who  has  voluntarily 
paid  corporate  debts  to  the  full  extent  of 
his  corporate  liability  is  entitled  to  set 
up  that  fact  as  a  bar  to  an  action  by  other 
creditors  to  collect  any  further  amount 
Kendall  v.  Underbill,  8  Kan.  App.  521,  56 
Pac.  544. 

But  a  stockholder  cannot  pay  to  a  firm 
of  which  he  is  a  member  a  debt  due  it 
from  the  corporation  in  amount  equaling 
his  charter  liability,  and  thus  extinguish 
the  latter.    Buchanan  v.  Meisser,  supra. 

It  has  been  provided  by  Code  that  if 
any  stockholder  pays  his  proportion  of  any 
debt  due  from  the  corporation  for  which 
he  is  liable  by  statute,  he  is  relieved  from 
any  further  personal  liability  for  such  debt. 
Welch  V.  Sargent,  127  Cal.  72,  59  Pac.  319, 
holding  that  a  stockholder  may  discharge 
his  statutory  liability  without  waiting  to 
be  sued,  and  payment,  if  bona  fide,  is  a 
bar  to  an  action  to  collect  anything  further 
from  him  thereon. 

But  this  liability  of  a  stockholder  to  a 
corporation  for  the  unpaid  balance  of  his 
subscription  is  an  asset  of  tlio  corporation, 
and  a  stockholder  cannot  discharge  his  lia- 
bility thereon  where  the  corporation  is  in- 
solvent by  paying  some  particular  debt  of 
the  corporation,  although  the  stockholder 
may  pay  this  amount  to  the  corporation  at 
any  time  and  thereby  discharge  his  lis* 
bility.     Ibid. 

7*  Campbell  v.  Reese,  8  Kan.  App.  618, 
56  Pac.  543. 

76  Kendall  v.  Underbill,  8  Kan.  App.  6ih 
56  Pac.  544. 
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of  his  proportion  of  such  debts,  is  Vased  up- 
on the  theory  that,  as  the  liability  is  im- 
posed by  statute,  it  is  a  liability  which  it 
is  the  duty  of  the  stockholder  to  discharge 
without  suit,  hence,  in  performing  this 
duty,  he  relieves  himself  of  further  liabili- 
ty to  the  same  extent  as  though  the  liabili- 
ty had  been  enforced  in  the  manner  pre- 
scribed by  law.  In  equity  it  is  equivalent 
to  the  enforced  payment  of  that  amount.  76 

2.  Where  debt  is  paid  euhaequently  to 

euU. 

While  a  stockholder  may  set  off  against 
the  claim  of  a  creditor  any  valid  claim  he 
has  against  the  corporation  at  the  time  he 
is  sued,  he  cannot,  however,  offset  a  claim 
acquired  subsequent  to  the  commencement 
of  the  suit.  77  So,  after  the  issuance  of  an 
execution  as  required  by  statute  as  a  con- 
dition precedent  to  enforcing  the  statutory 
liability  of  a  stockholder,  or  the  bringing 
of  a  suit  against  a  stockholder,  he  cannot 
capriciously  defeat  the  action  by  subse- 
quently seeking  out  some  other  creditor  of 
the  corporation  and  paying  him  in  prefer- 
ence to  the  plaintiff.  7t 


8.  Where  leas  than  full  faee  vaZue  is 

paid. 

A  stockholder  cannot  purchase  elaims 
against  the  corporation  at  a  discount,  and 
then,  when  sued  to  enforce  his  statutory 
liability,  obtain  credit  for  them  at  their 
full  face  value  in  satisfaction  of  his  liabili- 
ty. TO  He  may,  however,  rely  upon  such  a 
claim  to  the  extent  that  he  shares  ratably 
with  the  plaintiff  creditor,  without  refer- 
ence to  the  amount  he  actually  paid  for 
the  claim.  M  And  he  may  purchase  a  claim 
at  a  discount  and  prove  the  same  as  a 
creditor  at  its  par  value.  >l 

///.  Right  of  ereditor  eiooJehotder  to 
share  in  dividends. 

Where  there  are  several  creditors  the 
fund  made  liable  for  debts,  if  insufficient 
to  discharge  the  whole,  should  be  distrib- 
uted ratably,  and  the  principle  that  equali- 
ty is  equity  should  be  applied.  In  such 
distribution  the  fact  that  a  stockholder  is 
also  a  creditor  is  immaterial,  as  he  stands 
on  the  same  ground  as,  and  is  entitled  to 
claim  equally  with,  any  other  creditor. « 


76  Abbey  t.  Long,  44  Kan.  688,  24  Pao. 
1111. 

77  American  Freehold  Mortg.  Co.  v. 
Brower,  —  Miss.  — ,  32  So.  906. 

Thebus  v.  Smiley,  110  111.'  316,  holding 
that  since  a  creditor,  by  bringing  suit 
against  a  stockholder  to  enforce  his  statu- 
tory liability,  thereby  obtains  a  preference 
over  other  creditors,  a  stockholder  cannot, 
after  notice  of  such  suit,  defeat  the  suing 
creditor  by  paying  a  claim  of  other  cred- 
itors. 

A  creditor  stockholder  has  the  equitable 
right,  as  against  his  statutory  liability,  to 
be  allowed  for  any  demand  owing  him  by 
the  corporation  at  the  time  of  its  dissolu- 
tion, but  not  for  any  claims  acquired  subse- 
quently thereto;  and  if  there  are  difficulties 
in  the  wav  of  this  set-off  at  law,  the  cred- 
itor stockholder  is  entitled  to  the  aid  of 
equity  to  obtain  such  set-off.  McLaren  v. 
Pennington,  1  Paige,   102. 

78  Brown  v.  Trail,  89  Fed.  641. 

79  Abbey  v.  Long,  44  Kan.  688,  24  Pac. 
1111;  Lingle  v.  National  Ins.  Co.  45  Mo. 
109. 

Bulkley  v.  Whitcorab,  49  Hun,  290,  2 
N.  Y.  Supp.  748,  holding  that  a  stockholder 
creditor,  with  knowledge  of  the  insolvency 
of  a  corporation,  by  paying  its  outstanding 
debts  for  his  own  benefit  and  with  the  in- 
tention of  thus  obtaining  an  advantage  over 
other  creditors,  cannot  hold  the  debts  pur- 
chased for  their  full  amount. 

60  Covington  Stone  ft  Sand  Co.  t.  Bose- 
dale  Electric  Light  Jockey  Club,  25  Ky. 
L.  Rep.  963,  76  S.  W.  506.  In  this  case, 
however,  the  suing  creditor  was  the  only 
ereditor  whose  claim  was  outstanding.  The 
statute  enforced  imposed  upon  the  stock- 
.41  L.R.A.(N.S.) 


holders  a  several  liability  limited  in 
amount. 

And  see  Gauch  v.  Harrison,  12  HI.  App. 
457,  holding  that  the  charter  liability-  of 
a  stockholder  for  the  debts  of  the  corpora- 
tion is  joint,  and,  hence,  as  to  this  liability, 
as  stockholders  they  sustain  toward  each 
other  the  status  of  partners,  and  although 
they  ma^  voluntarily  pay  the  debt  of  the 
corporation,  such  payment  will  constitute 
in  their  favor  no  offset  against  this  special 
liability.  They  cannot  relieve  themselves 
from  liability  by  purchasing  at  a  discount 
claims  against  the  corporation  equaling  in 
amount  their  liability,  the  result  of  such 
purchase  at  the  most  being  merely  to  re- 
lieve the  purchaser  of  liability  to  the  ex- 
tent of  the  amount  actually  paid  for  the 
claims.  To  the  same  effect  is  Schrader 
V.  Heinzelman  Bros.  51  111.  App.  31. 

tl  Coquard  v.  Prendergast,  36  Mo.  App. 
237;  Re  Humber  Iron  Works  Co.  L.  K. 
8  Eq.   122. 

68Briggs  V.  Penniman,  8  Cow.  S87,  18 
Am.  Dec.  464,  applying  a  statute  rendering 
stockholders  mdividually  responsible  for 
the  debts  of  their  company  to  the  extent 
of  their  respective  shares  of  stock. 

Sowles  V.  Witters,  39  Fed.  403,  holding 
that,  although  a  creditor  of  an  insolvent 
bank  is  also  a  stockholder,  and  although 
his  statutory  liability  for  the  debts  of  the 
corporation  cannot  be  offset  by  the  amount 
due  him  from  the  corporation,  nevertheless 
he  is  entitled  to  dividends  equal  to  those 
paid  other  creditors. 

A  stockholder  becoming  a  creditor  in  good 
faith  during  the  existence  of  a  corporation, 
and  while  it  is  a  going  concern,  may  share 
pro  rata  the  distribution  of  the  assets  of 
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It  has  been  held  that  where  stockhold- 
ers by  statute  are  made  individually  liable 
to  the  creditors  of  an  insolvent  corporation, 
the  assignee  of  the  corporation  may  not 
lawfully  withhold  from  a  creditor  thereof  a 
dividend  due  him  from  its  assets,  on  the 
ground  that  he  is  liable  as  a  stockholder, 
and  the  other  creditors,  on  account  of  his 
insolvency,  might  not  otherwise  be  able  to 
enforce  the  collection  of  any  part  of  his  lia- 
bility; SS  and  that  the  holder  of  capital 
stock  paid  up  in  full  is  entitled  to  partici- 
pate in  a  distribution  of  the  funds  in  the 
hands  of  the  assignee  ratably  with  other 
creditors,  without  reference  to  his  personal 
liabilitv  under  the  statute  for  the  debts  of 
the  corporation,  since  this  liability  is  not 
in  the  nature  of  a  direct  indebtedness  of 
the  corporation  or  its  creditors,  but  is  a 
collateral  liability  which  may  or  may  not 
accrue.  As  to  this  liability  the  stockhold- 
ers are  guarantors  rather  than  sureties.  M 
But  the  creditors,  by  appropriate  action, 
may  reach  the  dividend  and  compel  its  ap- 
plication to  the  payment  of  the  indebtedness 
of  the  stockholder.  8* 

The  general  rule,  however,  is  that  a  cred- 
itor stockholder  is  not  entitled  to  a  divi- 
dend upon  his  claim  as  a  creditor  until  he 
contributes  the  amount  of  his  own  statu- 
tory liability.  8*  The  amount  of  his  assess- 
ment must  be  paid  before  he  is  entitled  to 

the  corporation  the  same  as  a  nonstock- 
holding  creditor.  Schrader  v.  Heinzelman 
Bros,  supra. 

•SKing  V.  Armstrong,  50  Ohio  St.  222, 
34  N.  £.  163. 

84  Schlaudecker's  Appeal,  10  Sadler  (Pa.) 
375,  22  W.  N.  C.  37,  U  Atl.  229. 

And  stockholders  are  entitled  to  buy 
claims  against  the  insolvent  corporation 
and  present  the  same  as  claims  against  the 
estate,  and  participate  in  the  distribution 
of  the  funds  thereof,  although  they  are 
liable  under  the  statute  to  creditors  of  the 
corporation,  where  such  liability  has  not 
been  fixed  and  the  amount  thereof  deter- 
mined.    Craig's  Appeal,   92   Pa.  396. 

M  King  v.  Armstrong,  supra. 

MEaston  Nat.  Bank  v.  American  Brick 
k  Tile  Co.  70  N.  J.  Eq.  732,  8  L.R.A.(N.S.) 
271,  64  Atl.  917. 

r/Grissell's  Case,  L.  R.  1  Ch.  528,'  35 
L.  J.  Ch.  N.  S,  762,  12  Jur.  N.  S.  718.  14 
L.  T.  N.  S.  843,  14  Week.  Rep.  1015;  Cahill 
y.  Original  Big  Gun  Beneficial  &  P.  Asso. 
94  Md.  353,  89  Am.  St.  Rep.  434,  50  Atl. 
1044. 

A  stockholder  who  is  also  a  creditor 
should  pay  the  amount  of  his  indebtedness 
to  the  corporation  for  unpaid  stock,  and 
file  his  claim  against  the  estate  for  the 
debt  owing  him  by  the  corporation.  In 
such  case  he  is  entitled  to  a  dividend  to 
the  same  extent  as  though  he  were  not  a 
stockholder.  Wilkinson  v.  Bertock,  111 
Ga.  187,  36  S.  E.  623. 
41  L.R.A.(N.S.) 


receive  a  dividend  with  the  other  creditors. 
This  being  paid,  a  member  of  the  company 
who  is  also  a  creditor  stands  exactly  on 
the  footing  of  the  other  creditors  with  re- 
spect to  the  dividend  on  a  debt  due  to  him 
from  the  company.  The  dividend  will  be 
upon  the  whole  debt,  and  such  creditor  will, 
from  time  to  time  when  dividends  are  de- 
clared,  receive  them  in  like  manner  as  oth- 
er creditors.  W 

And  a  creditor  who  is  also  a  stockholder, 
on  applying  to  equity  to  enforce  the  liabili- 
ty of  all  of  the  stockholders  upon  their 
subscription  in  order  to  obtain  funds  to 
pay  his  claim,  must  contribute  pari  passu 
with  the  defendants  to  the  payment  of  the 
amount  due  him.  M 

But  in  the  absence  of  any  charge  that  he 
is,  insolvent,-  a  stockholder,  at  the  instance 
of  a  creditor,  cannot  be  compelled  to  apply 
upon  judgments  he  holds  against  the  cor- 
poration, money  owing  by  him  for  stock, 
where  the  amount  which  he  will  be  called 
upon  to  pay  has  not  been  ascertained.*' 
Where,  however,  a  creditor  stockholder  and 
the  corporation  are  both  insolvent,  the  for- 
mer, as  against  other  stockholders,  is  not 
entitled  to  a  dividend  upon  his  claim  with- 
out reference  to  his  statutory  liability,  but 
an  equitable  set-off  of  this  statutory  lia- 
bility against  the  claim  due  him  from  the 
corporation  will   be   required.     The  set-off 

McAvity  V.  Lincoln  Pulp  ft  Paper  Co. 
82  Me.  504,  20  Atl.  82,  holding  that  a  cred- 
itor of  a  corporation  who  is  also  the  holder 
of  unpaid  stock,  upon  paying  into  the  court 
a  balance  due  thereon,  may  share  pro  rata 
with  the  other  creditors. 

At  common  law  a  creditor  of  a  corpora- 
tion who  also  holds  stock  therein  which  is 
not  paid  for  in  full  is  required  to  pay  in 
full  for  3uch  shares,  and  is  then  entitled  to 
a  ratable  distribution  of  all  the  company's 
assets,  and  to  receive  dividends  upon  his 
claim  in  common  with  all  other  creditors. 
Appleton  V.  Tumbull,  84  Me.  72,  24  Atl. 
592. 

Stockholders'  claims  against  an  insolvent 
corporation  should  be  presented  by  means 
of  a  petition  or  complaint  in  response  to 
the  notice  to  creditors,  and  should  not  be 
brought  before  the  court  as  counterclaims 
in  a  stockholders'  action,  since  they  are 
not  counterclaims  in  an  action  of  that 
character.  Pioneer  Fuel  Co.  v.  St.  Peter 
Street  Improv.  Co.  64  Minn.  386,  67  N.  W. 
217;  Helm  v.  Smith-Fee  Co.  76  Minn.  328. 
79  N.  W\  313,  actions  by  a  judgment  cred- 
itor in  behalf  of  himself  and  other  creditors, 
to  enforce  the  constitutional  liability  of 
stockholders. 

SSBissit  V.  Kentucky  River  Nay.  Co.  15 
Fed.  353. 

88  GilchrUt  ▼.  Helena,  H.  S.  &  S.  B.  Co. 
49  Fed.  519. 
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must  be  of  the  stockholder's  liability,  not 
against  the  dividend  going  to  him  as  a 
creditor,  but  against  the  whole  claim  held 
by  him.  Equity  will  set  off  claim  against 
claim,  dollar  for  dollar.  ^ 

And  a  nonresident  creditor  who  is  also  a 
stockholder  cannot  subject  to  the  payment 
of  his  debts  tlie  assets  of  an  insolvent  do- 
mestic corporation  to  which  other  creditors 
have  equal  claims,  and  escape  from  the 
jurisdiction  of  the  court  with  part  of  this 
trust  fund  in  his  hands,  and  thereby  lessen 
the  pro  rata  share  of  the  other  creditors, 
without  first  doing  equity  by  paying  to  the 
other  creditors  the  amount  of  his  statutory 
liability  aa  a  stockholder  of  the  corpora- 
tion. M 

Where  the  insolvency  of  a  bank  is  occa- 
sioned by  the  gross  mismanagement  and 
neglect  of  the  directors  and  officers  seeking 
to  enforce  the  statutory  liability  of  other 
stockholders,  they  will  be  postponed  as 
creditors  until  the  debts  of  all  other  credit- 
ors have  been  satisfied  in  full.  M 

Where  stockholders  who  are  also  credit- 
ors are  not  made  parties  to  a  suit  in  the 
nature  of  a  general  creditor's  bill  to  recover 
from  the  stockholders  their  charter  liabili- 
ty, so  that  the  claim  against  them  has 
been  barred  by  the  statute  of  limitations, 
they  cannot,  by  filing  their  claim  against 
the  corporation,  entitle  themselves  to  share 
in  the  distribution  of  the  funds  of  the  es- 
tate, unless  they  make  good  their  propor- 
tionate share  of  the  indebtedness  as  fixed 
by  the  decree,  since  in  a  court  of  equity 
they  cannot  insist  that  the  statute  of  limi- 
tations shall  bar  the  remedy  of  their  cred- 
itors, and  claim  that  it  shall  not  operate 
against  their  demands.  M 

IV,  Estoppel    as   against   other   stock-' 

holders. 

A  stockholder  who  participated  in  a  meet- 
ing of  the  stockholders  of  a  corporation,  in 
which  it  was  voted  to  surrender  to  the 
stockholders  any  claim  for  a  balance  due 


from  them  on  their  subscriptions,  is  es- 
topped from  thereafter  questioning  the  va- 
lidity of  such  action,  where  he  subsequently 
became  a  creditor,  and  aa  such  is  interested 
in  enforcing  this  obligation  of  the  stock- 
holders. 94 

So  where  a  stockholder  at  the  time  he 
acquired  his  stock  knew  that  the  stock  of 
the  corporation  had  been  issued  to  difTerent 
stockholders  at  less  than  the  par  value, 
upon  subsequently  becoming  a  creditor,  he 
is  not  as  creditor  entitled  to  maintain  an 
kction  against  the  stockholders  to  enforce 
their  statutory  liability  for  the  unpaid 
stock,  since  as  to  him  the  stock  must  be 
regarded  as  fully  paid.  M 

And  a  stockholder  who  is  also  a  creditor 
cannot  question  the  validity  of  an  increase 
of  the  capital  stock  of  the  corporation, 
where  his  stock  is  a  portion  of  the  stock 
issued  by  virtue  of  this  increase,  or  where 
he  was  an  original  stockholder  and  the  in- 
crease was  made  with   his  acquiescence.  M 

It  has,  however,  been  held  that  although 
a  stockholder  participated  and  aided  in  the 
issue  of  paid-up  stock  upon  payments  of 
less  than  par  value,  or  had  knowledge  of 
such  issue  and  acquiesced  therein,  he  may 
afterwards  complain  of  the  transaction  as 
a  creditor  stockholder  in  a  proceeding  to 
recover  from  such  stockholders  the  differ- 
ence between  what  they  paid  and  the  par 
value  of  the  stock.  ^ 

Directors  of  a  moribund  corporation  may 
not  constitute  themselves  creditors  for  sala- 
ries and  wages  for  labor  which  they  claim 
to  have,  performed  for  the  corporation,  and 
thus  impose  liabilities  upon  confiding  and 
innocent  stockholders.  M 

F.  Estoppel  as  against  other  creditors. 

Where  a  stockholder  has  once  asserted 
his  claim  against  a  corporation  and  re- 
oeived  credit  therefor  as  an  offset  to  an 
action  against  him  by  a  creditor,  he  can- 
not, in  a  subsequent  action  by  another 
creditor,   rely   upon   this  claim   as   an  off- 


WMarkell  v.  Ray,  75  Minn.  138,  77  N. 
W.  788. 

•iGamewell  Fire  Alarm  Teleg.  Co.  t. 
Fire  &  Police  Teleg.  Co.  116  Ky.  759,  76 
S.  W.  862,  enforcing  a  statute  providing 
that  stockholders  shall  be  liable  to  creditors 
for  the  full  amount  of  the  unpaid  part  of 
the  stock  subscribed  for  by  them,  and  that 
they  shall  be  individually  responsible  equal- 
ly and  ratably,  and  not  one  for  the  other, 
for  all  contracts  and  liabilities  of  the  cor- 
poration, to  the  extent  of  the  amount  of 
their  stock  at  par  value  in  addition  to  the 
amount  of  such  stock. 

M  Elliott  V.  Farmers*  Bank,  61  W.  Va. 
641,  57  S.  E.  242. 

M  Terry  v.  Bank  of  Cape  Fear,  20  Fed. 
777. 
41  L.R.A.(N.S.) 


M  Kenton  Furnace  R.  &  Mfg.  Co.  v.  Mc- 
Alpin,  5  Fed.  737. 

M  Walburn  v.  Chenault,  43  Kan.  362,  23 
Pac.  657. 

»« Poole  V.  West  Point  Butter  A  Cheese 
Co.  30  Fed.  513. 

•7  Easton  Nat.  Bank  v.  American  Brick 
&  Tile  Co.  70  N.  J.  Eq.  732,  8  L.R.A.(N.S.) 
271,  84  Atl.  917. 

BSMcDowall  V.  Sheehan,  129  N.  Y.  200, 
29  N.  E.  209,  applying  a  statute  making 
all  stockholders  of  a  corporation  liable  to 
creditors  thereof  to  the  amount  of  the 
stock  held  by  them  respectively,  for  all 
labor,  debts,  and  contracts  owing  by  the 
corporation,  until  the  whole  amount  of  its 
capital  stock  shall  have  been  paid  in  full, 
etc. 
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Bet,  although  in  the  meantime  he  haa  col- 
lected from  the  assets  of  the  corporation  a 
portion  of  his  claim.  M 

So,  where  stockholders  hare  purchased 
claims  against  their  corporation  after  its 
insolvency  at  a  large  discount,  and  after 
filing  the  same  as  claims  against  the  cor- 
poration withdraw  them  and  cause  them  to 
be  canceled  by  the  assignee  of  the  corpora- 
tion, or  reduce  them  to  judgment  and  then 
satisfy  the  judgment,  for  the  purpose  of 
relieving  themselves  of  their  individual  lia- 
bility, they  cannot  thereafter  assert  their 
claims  against  the  estate  and  receive  divi- 
dends thereon,  although  in  withdrawing  and 
canceling  the  claims  they  failed  in  their 
purpose  to  relieve  themselves  of  their  stat- 
utory liability,  iw 

A  creditor  stockholder  by  statute  liable 
for  unpaid  capital  stock  cannot  acquire  a 
debt  against  the  corporation  secured  by  a 
lien  upon  its  property,  ostensibly  for  the 
benefit  of  its  creditors,  and  thereafter  as- 
sert the  lien;  and  neither  may  an  assignee 
of  the  claim  who  has  notice  of  the  equity 
of  the  creditors,  wi 

VI.  Where  claim,  ia  barred  by  statute 
of  limitations. 

That  prima  facie  the  claim  relied  upon 
by  a  stockholder  as  an  equitable  offset  to 
his  statutory  liability  is  barred  by  the 
statute  of  limitations  does  not  deprive  him, 
when  sued  to  enforce  such  statutory  lia- 
bility, of  his  right  to  set  up  the  claim  as  a 
condition  affecting  his  alleged  liability  as 
a  stockholder,  where  the  action  is  to  en- 
force a  statutory  liability  provided  by  the 
laws  of  another  state,  since  in  such  case,  if 
his  right  depends  on  the  prosecution  of  the 
suit,  he  is  not  barred  by  the  lapse  of  time, 
because  the  statute  of  limitations  of  the 
state  wherein  the  statutory  liability  ac- 
crued has  no  force  in  another  state  wherein 
it  is  sought  to  enforce  the  same,  and  the 
statute  of  limitations  in  the  latter  state 
does  not  run  in  favor  of  a  foreign  corpora- 
tion which   cannot  be  sued  therein.  108 

Another  reason  why  a  stockholder  may 
rely  upon  a  claim  on  its  face  barred  by  the 
statute  of  limitations  is  that  his  defense 
does  not  depend  on  his  right  to  maintain 
an  action  at  law  against  the  corporation, 
but  upon  facts  and  conditions  to  be  con- 
sidered from  an  equitable  point  of  view  in 
determining  whether  he  is  now  liable  as  a 
stockholder.  108  A.  G.  S. 

W  Simmons  v.  Heman,  17  Mo.  App.  444. 

100  Schrader  v.  heinzelman  Bros.  51  111. 
App.  31. 

101  Hardy  v.  Norfolk  Mfg.  Co.  80  Va.  404. 
106  Sargent    v.    Stetson,    181    Mass.    371, 

63  N.  £.  929. 

108  Ibid. 
41  L,R.A,(N.S.) 
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DOROTHY   DORR  DAM,   Admz.,  etc,  of 
Henry  J.  W.  Dam,  Deceased, 

V. 

KIRK  LA  SHELLS  COMPANY,  Appt 

(99  C.  C.  A.  392,  176  Fed.  902.) 

Copyright  —  pnrcbased  story  —  dnuna- 
tisaUon. 

1.  The  acceptance  by  a  publisher  of  t 
story  offered  for  publication,  and  his  pay- 
ment therefor  in  full,  vests  in  him  the 
rights  of  dramatization,  as  against  the 
claims  of  the  author. 

Sam^  magazine  —  effect. 

2.  Th^  copyright  of  a  number  of  a  maga- 
zine with  a  proper  notice  thereof  on  the 
front  page  will  cover  a  story  published 
therein  which  ia  owned  by  the  publisher, 
and  entitle  him  to  the  exclusive  right  of 
translation  and  dramatization. 

Same  —  infringement  —  story  —  play. 

3.  The  copyright  of  a  story  is  infringed 
by  expanding  it  into  a  play,  the  theme  of 
each  being  the  same,  although  the  language 
and  names  of  characters  in  the  two  are  dif- 
ferent, and  incidents  are  found  in  the  |rfay 
which  are  not  in  the  story. 

Damages  ^  copyright  —story  —  play. 

4.  The  owner  of  a  copyrighted  story  is  en- 
titled to  the  profits  accruing  from  the  pro- 
duction of  an  unauthorized  dramatization 
of  it. 

On  Rehearing. 

Same  — damages  or  profits. 

6.  A  court  of  equity  cannot  compel  the 
owner  of  an  infringed  copyright  to  take 
damages  instead  of  profits,  against  his  will. 

(Ward,   Circuit  Judge,   dissents.) 

(January  11,  1910.) 

Note.  ^  Sale  or  €is8ignm€snt  of  story  as 
carrying  the  exclusive  right,  to  dra- 
matize it. 

The  case  of  Dam  y.  Kibk  La  Shells  Co. 
seems  to  be  the  only  decision  expressly  hold- 
ins  that  the  purchase  of  a  story  by  a  pub- 
lisher for  publication,  and  payment  there- 
for in  full,  carries  with  it  the  right  of 
dramatization  as  against  the  author,  and 
the  exclusive  right  thereto,  when  the  story 
is  published  under  due  notice  of  copyright; 
this  decision  is  in  harmony  with  the  gen- 
eral principles  applicable  to  the  sale  or 
transfer  of  personal  property,  and  which 
are  held  to  prevail  as  to  literary  property. 
It  seems,  however,  that  an  author,  in 
selling  his  story,  may  expressly  reserve  the 
rights  of  dramatization  thereof.  Thus,  in 
the  case  of  Ford  v.  Charles  E.  Blaney 
Amusement  Co.  148  Fed.  642,  the  author  of 
a  novelette  sold  it  to  a  publisher,  but  re- 
served the  right  of  dramatization,  and  it 
was  held  under  §  4952  of  U.  S.  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  S406),  provid 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  in 
complainant's  favor  in  a  suit  to  restrain 
an  alleged  infringement  of  a  copyright.  Af- 
firmed. 

Statement  by  Xoyes,  Circuit  Judge: 
This  was  a  suit  in  equity  brought  in  Feb- 
ruary, 1906,  by  Henry  J.  W.  Dam  to  re- 
strain an  alleged  infringement  of  a  copy- 
right. The  original  complainant  died  in 
April,  1906,  and  the  suit  was  subsequently 
revived  in  the  name  of  the  administratrix 
of  his  estate,  the  present  complainant.  The 
circuit  court  held  that  the  defendant  had 
infringed  the  copyright  in  question,  and 
rendered  a  decree  for  an  injunction  and  an 
accounting.  The  defendant'  has  appealed. 
The  following  are  material  facts: 
During  the  year  1898  said  Dam,  who  was 
an  author  and  dramatist,  wrote  a  story  en- 
titled ''The  Transmogrification  of  Dan/'  In 
1901  Dam  sent  the  manuscript  of  this  story 
to  the  Ess  Ess  Publishing  Company,  a  New 
York  corporation  and  the  proprietor  and 
publisher  of  a  monthly  magazine  called  the 
Smart  Set.  The  editors  of  the  magazine 
accepted  the  story,  and  fixed  the  price  to 
be  therefor  at  $85.  The  business  office  of 
the  publishing  company  then  sent  a  check 
to  Dam  for  that  amount,  with  a  receipt  for 


his  signature,  which  was  duly  signed  and 
returned.     The   receipt   reads   as   follows: 

July  12th,  1901. 
Received  of  Ess  Ess  Publishing  Company 
$85,  in  full  payment  for  story  entitled  "The 
Transmogrification  of  Dan." 

H.  J.  W.  Dam* 

Dam  had  no  personal  interview  with  any 
of  the  officers  or  employees  of  the  publish- 
ing company,  and  the  entire  transaction 
with  respect  to  the  acquisition  of  the  story 
is  described  in  the  foregoing  statement. 

The  story  was  published  in  the  number 
of  the  Smart  Set  for  September,  1901.  This 
number  as  a  whole  was  duly  copyrighted 
in  the  name  of  the  Ess  Ess  Publishing  Com- 
pany, and  bore  a  notice  in  the  front  part 
thereof,  "Copyright  1901  by  Ess  Ess  Pub- 
lishing Company."  The  magazine  contained 
no  other  notice  of  copyright,  and  no  steps 
were  taken  either  by  the  publishing  com- 
pany or  by  Dam  to  copyright  the  story 
separately.  On  October  27,  1905,  the  Ess 
Ess  Publishing  Company,  without  any^  mon- 
etary consideration,  assigned  to  said  Dam 
its  copyright  of  said  number  of  the  Smart 
Set  magazine  so  far  as  it  applied  to,  cov- 
ered, or  protected  said  story,  all  its  inter- 
est in  said  story  under  said  copyright,  and 
its  claims  and  demands  then  existing  for 
the  infringement  of  said  copyright. 

The  defendant  is  a  New  York  corpora- 


ing  that,  "authors  or  their  assigns  shall 
have  exclusive  right  to  dramatize  or  trans- 
late any  of  their  works  for  which  copyright 
shall  have  been  obtained  under  the  law  of 
the  United  States,"  that  the  right  of 
dramatization  can  be  reserved  to  an  author 
who  has  sold  the  right  of  printing  a  story 
to  a  publisher,  who  has  taken  out  the  copy- 
right thereof  as  proprietor.  The  court,  in 
this  case,  said:  **If  a  copyright  of  a  book 
has  been  obtained  by  anybody  entitled  by 
the  law  to  obtain  it,  I  think  that  the  author 
of  the  book,  or  his  assigns  (a  term  which, 
as  used  in  §  4952,  means,  in  my  opinion, 
an  assignee  of  the  right  of  dramatization), 
has  the  exclusive  right  to  dramatize  the 
work  if  he  reserved  the  right  to  dramatize 
I  upon  the  sale  of  the  book,  which  is  alleged 
in  the  complaint  in  this  case.  The  object 
of  the  statute  seems  to  have  been  to  pro- 
vide that  the  author's  right  of  dramatiza- 
tion of  a  book  shall  not  be  protected  un- 
less the  book  be  copyrighted;  but  I  do  not 
see  anything  in  the  statute  which  requires 
that  the  author  should  take  out  the  copy- 
right of  the  book.  The  act  does  not  say 
that  authors  or  their  assigns  shall  have  the 
exclusive  right  to  dramatize  a  book  for 
which  they  have  obtained  a  copyright;  it 
says  that  they  shall  have  such  exclusive 
right  if  copyright  'shall  have  been  ob- 
tained.' " 

So,  in  the  case  of  Outcault  v.  lAmar,  135 
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App.  Div.  110,  119  N.  Y.  Supp.  930,  where 
the  maker  of  *'Buster  Brown"  cartoons 
transferred  the  rights  of  printing  and  vend- 
ing a  series  of  the  cartoons  to  a  certain  pub- 
lishing company  in  the  name  of  which  the 
copyright  was  taken,  but  expressly  retained 
the  right  to  dramatize  the  story  of  the 
cartoons,  the  author's  assignee  of  that  right 
was  held  entitled  to  the  exclusive  privilege 
of  presenting  a  play  which  was  a  dramati- 
zation of  the  happenings  depicted  in  the 
cartoons,  as  against  the  assignee  of  the 
rights  of  the  publisher,  who  had  also  drama- 
tized the  story  of  the  cartoons. 

The  case  of  Harper  &  Bros.  v.  M.  A. 
Donohue  &  Co.  144  Fed.  492  (affirmed  in 
76  C.  C.  A.  678,  146  Fed.  1023),  is  not  with- 
in the  scope  of  the  note,  since  it  is  an  ac- 
tion for  the  infringement  of  the  copyright 
of  a  publisher  bv  printing  and  selling  a  copy- 
righted story,  but  in  the  statement  of  the 
facts  of  the  case  the  court  noted  that  the 
author  had  reserved  to  herself  the  right  to 
dramatize  the  book  in  her  contract  with 
the  complainant  publishing  company  which 
gave  it  the  right  to  print  and  vend  the 
work.  The  court  in  this  case,  in  general 
comment,  said  that  before  publication,  an 
author  has,  in  his  literary  property,  ''the 
sole,  exclusive  interest,  use,  and  control. 
.  .  .  '  The  right  to  dramatize  it  and 
the  right  to  sell  his  interest,  either  abso- 
lutely or  conditionally."  R.  S.  N, 
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tion  engaged  in  the  general  theatrical  busi- 
ness. At  various  times  between  September 
4,  1905,  and  the  commencement  of  this  suit, 
the  defendant  caused  a  play  entitled  "The 
Heir  to  the  Hoorah"  to  be  publicly  per- 
formed in  various  theaters  in  the  United 
States.  This  play  was  written  and  copy- 
righted by  Paul  Armstrong,  a  dramatist, 
and  was  presented  by  the  defendant  through 
an  arrangement  with  him.  On  November 
15,  1905,  said  Dam,  by  his  attorney,  noti- 
fied the  defendant  that  said  play  was  an 
unlawful  dramatization  of  said  story,  and 
forbade  its  future  production.  The  defend- 
ant, however,  continued  to  produce  said 
play,  and  this  suit  was  brought. 

In  his  original  bill  of  complaint,  Dam 
alleged,  in  substance,  that  he  assigned  to  the 
publishing  company  the  right  to  publish 
and  print  said  story  as  a  part  of  said 
magazine,  and  not  otherwise,  and  that  the 
right  to  dramatize  said  story  was  held  by 
the  publishing  company  as  trustee  for  his 
benefit. 

In  an  affidavit  made  for  the  purpose  of 
obtaining  a  preliminary  injunction  Dam 
swore  as  follows:  "I  have  not  at  any  time 
parted  with  any  right  or  interest  in  said 
literary  work  entitled  'The  Transmogrifica- 
tion of  Dan,'  except  the  right  for  publica- 
tion thereof  in  said  number  of  The  Smart 
Set  for  September,  1901." 

The  amended  bill  of  complaint  alleged 
simply  that  Dam  sold  and  assigned  said 
story  to  the  Ess  Ess  Publishing  Co. 

Argued  before  Coxe,  Ward,  and  Noyes, 
Circuit  Judges. 

Messrs.  John  W.  Griggs,  Martin  L. 
Stover,  and  George  W.  Betts,  Jr.,  with 
Messrs.  Stover,  Hall,  &  Freeman,  for 
appellant. 

Mr.  Andrew  Gllhooly  for  appellee. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  first  question  of  law  arising  upon  the 
foregoing  facts  is  whether  the  Ess  Ess  Pub- 
lishing Company,  by  virtue  of  its  transac- 
tion with  Dam,  became  the  absolute  pro- 
prietor of  the  story  in  question,  or  acquired 
merely  the  right  to  publish  it  in  the  Smart 
Set  magazine.  If  the  statement  made  by 
Dam  in  his  original  bill  and  his  affidavit 
could  be  accepted  as  correctly  defining  the 
rights  of  the  parties,  the  publishing  com- 
pany acquired  only  a  qualified  right  to 
the  storv.  But  the  entire  transaction  with 
respect  to  the  acquisition  of  the  story  by 
the  publishing  company  has  been  stated. 
Even  if  Dam's  statements  as  to  his  inter- 
pretation of  the  transaction  were  contrary 
to  his  later  claims  or  against  his  interest, 
they  could  not  change  what  actually  took 
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place  nor  the  legal  conclusion  to  be  drawn 
therefrom.  This  conclusion  must  be  drawn 
by  the  court.  No  principle  of  estoppel  is 
present. 

Now^  as  a  matter  of  law,  it  seems  possi- 
ble to  draw  only  one  conclusion  from  the 
facts  surrounding  the  acquisition  of  the 
story  by  the  Ess  Ess  Publishing  Company, 
and  that  is  that  it  became  the  purchafier, 
and,  consequently,  the  proprietor,  of  the 
work,  with  all  the  rights  accompanying 
ownership.  The  author  ofifered  the  story. 
The  publisher  accepted  and  paid  for  it,  and 
the  author  transferred  it  without  any  res- 
ervations whatever. 

While  it  is  probable  that  an  author,  in 
assigning  the  right  to  publish  and  vend 
his  work,  may  retain  and  reserve  the  rights 
of  translation  or  dramatization  (Ford  v. 
Charles  E.  Blaney  Amusement  Co\  [C.  CI 
]  48  Fed.  642 ) ,  a  sale  or  assignment  without 
reservation  would  seem  necessarily  to  carry 
all  the  rights  incidental  to  ownership.  And 
a  transaction  in  which  an  author  delivers 
his  manuscript  and  accepts  a  sum  of  money 
"in  full  payment  for  story"  cannot  be  re- 
garded as  a  sale  with  reservations.  The 
courts  cannot  read  words  of  limitation  into 
a  transfer  which  the  parties  do  not  choose 
to  use. 

The  copyright  statute  in  force  at  the  time 
of  this  transaction  (Rev.  Stat.  §  4952,  as 
amended  in  1891  [26  Stat  at  L.  1107,  chap. 
566],  U.  S.  Comp.  Stat.  1901,  p.  3406)  pro- 
vided that  the  "proprietor  of  any  book  .  • .  . 
shall,  upon  complying  with  the  provisions 
of  this  chapter,  have  the  sole  liberty  of 
.     .  publishing     .     .  and  vending 

the  same.''  It  further  provided  that  "Au- 
thors or  their  assigns  shall  have  exclusive 
right  to  dramatize  and  translate  any  of 
their  works  for  which  copyright  shall  have 
been  obtained  under  the  laws  of  the  United 
States." 

We  think  it  the  better  view  that  the  Ess 
Ess  Publishing  Company,  by  virtue  of  its 
transaction  with  Dam,  became  the  absolute 
proprietor  of  the  story,  "The  Transmogrifi- 
cation of  Dan,"  and  was  entitled  to  the  ex- 
clusive right  to  dramatize  it. 

The  next  question  is  whether  the  pub- 
lishing company,  as  proprietor  of  the  story, 
duly  complied  with  the  statute  and  ob- 
tained a  valid  copyright  protecting  the  dra- 
matic rights.  No  question  is  raised  but 
that  the  publishing  company  took  all  the 
steps  required  by  the  statute  to  enter  for 
copyright  in  its  own  name  the  number  of 
the  Smart  Set  magazine  containing  the 
story  under  the  title  of  the  magazine.  It 
is  claimed,  however,  that  such  steps  ac- 
complished no  more  than  to  obtain  such 
protection  as  the  publishing  company  need- 
ed as  publishers  of  the  magazine. 
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Aflsiuning  that  Dam  retained  the  dramat- 
ic rights  to  the  story,  there  would  be 
much  force  in  this  contention.  In.  such  a 
case  we  doubt  very  much  whether  the  steps 
which  the  publishing  company  took  to  copy- 
right its  magazine,  especially  in  view  of 
the  form  of  the  copyright  notice,  would 
have  been  sufficient  to  proteot  the  dramatic 
rights. 

It  is  true  that  in  Mifflin  v.  R.  H.  White 
Co.  190  U.  S.  260,  263,  47  L.  ed.  1040,  1042, 
23  Sup.  Ct.  Rep.  769,  770  (decided  in  1903), 
the  Supreme  Court  said  that  'Vithout  fur- 
ther explanation  it  might  perhaps  be  in- 
ferred that  the  author  of  a  book,  who  places 
it  in  the  hands  of  publishers  for  publica- 
tiop,  might  be  presumed  to  intend  to  au- 
thorize them  to  obtain  a  copyright  in  their 
own  names." 

And  it  is  said  in  Drone  on  Copyright,  p. 
260:  "A  person  who  is  not  the  author  or 
owner  of  a  work  may  take  out  the  copy- 
right in  his  own  name,  and  hold  it  in  trust 
for  the  rightful  owner.  Thus,  when  an  ar- 
ticle has  first  been  published  in  a  cyclo- 
pedia, magazine,  or  any  other  publication, 
the  legal  title  to  the  copyright,  if  taken 
out  in  the  name  of  the  publishers,  will  vest 
in  him.  But  it  may  be  the  property  of  the 
author,  and  held  in  trust  for  him.  And  the 
same  is  true  when  the  copyright  of  a  book 
which  belongs  to  the  author  is  entered  in 
the  name  of  the  publisher.  In  such  case  a 
court  of  equity,  if  called  upon,  may  decree 
a  transfer  of  the  copyright  to  be  made  to 
the  owner." 

The  difficulty  is  that  the  Supreme  Court 
in  the  Mifflin  Case,  supra,  after  holding  that 
in  certain  cases  there  may  be  a  presumption 
of  intention  to  authorize  the  copyright  of  a 
work  by  the  publishers,  said  that,  assuming 
the  existence  of  such  authority,  there  was 
an  additional  question,  viz,:  Whether  the 
entry  of  a  magazine  by  its  title  in  the  name 
of  its  publisher  is  equivalent  to  entering 
a  book  bv  its  title  in  the  name  of  its  au- 
thor.  And  the  Supreme  Court  said:  "The 
object  of  the  notice  being  to  warn  the  pub- 
lic against  the  republication  of  a  certain 
book  by  a  certain  author  or  proprietor,  it  is 
difficult  to  see  how  a  person  reading  these 
notices  would  understand  that  they  were 
intended  for  the  protection  of  the  same 
work.  On  their  face  they  would  seem  to  be 
designed  for  entirely  different  purposes. 
While  owing  to  the  great  reputation  of 
the  work  and  the  fame  of  its  author,  we 
might  infer  in  this  particular  case  that 
no  publisher  was  actually  led  to  believe  that 
the  book  copyrighted  by  Dr.  Holmes  was 
not  the  same  work  which  had  appeared  in 
the  Atlantic  Monthly,  that  would  be  an  un- 
safe criterion  to  apply  to  a  work  of  less 
celebrity.  It  might  well  be  that  a  book 
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not  copyrighted  or  insufficiently  copyrighted 
by  the  author  might  be  republished  by  an- 
other in  total  ignorance  of  the  fact  that  it 
had  previously  appeared  serially  in  a  copy- 
righted magazine.  It  is  incorrect  to  say 
that  any  form  of  notice  is  good  which  calls 
attention  to  the  person  of  whom  inquiry 
can  be  made  and  information  obtained, 
since,  the  right  being  purely  statutory,  the 
public  may  justly  demand  that  the  person 
claiming  a  monopoly  of  publication  shall 
pursue,  in  substance,  at  least,  the  statutory 
method  of  securing  it.  Thompson  v.  Hub- 
bard, 131  U.  S.  123,  33  L.  ed.  76,  9  Sup.  Ct. 
Rep.  710.  In  determining  whether  a  notice 
of  copyright  is  misleading,  we  are  not  bound 
to  look  beyond  the  face  of  the  notice,  and 
inquire  whether,  under  the  faots  of  the  par- 
ticular case,  it  is  reasonable  to  suppose  an 
intelligent  person  could  actually  have  been 
misled.  With  the  utmost  desire  to  give  a 
construction  to  the  statute  most  liberal  to 
the  author,  we  find  it  impossible  to  say 
that  the  entry  of  a  book  under  one  title 
by  the  publishers  can  validate  the  entry  of 
another  book  of  a  different  title  by  another 
person." 

See  also  Mifflin  v.  Dutton,  190  U.  S.  265, 
47  L.  ed.  1043,  23  Sup.  Ct.  Rep.  771. 

In  view  of  this  decision  by  the  Supreme 
Court,  we  think  that  had  Dam  retained 
the  dramatic  rights  to  his  story,  the  entrr 
of  the  magazine  and  the  notice  of  copy- 
right would  have  been  insufficient  to  pro- 
tect them.  A  notice  of  the  copyright  of 
the  Smart  Set  magazine  by  the  Ess  Ess 
Publishing  Company  is  hardly  equivalent 
to  a  notice  that  the  story  "The  Transmogri- 
fication of  Dan"  is  copyrighted  by  or  in 
favor  of  H.  J.  W.  Dam.  In  the  case  of  the 
reservation  of  dramatic  rights,  in  addition 
to  the  notice  of  the  copyright  of  a  magazine, 
it  may  well  be  that  it  should  appear  in 
some  distinct  way  that  such  reservation  of 
such  rights  to  the  particular  article  is  made 
for  the  benefit  of  the  author.  Indeed,  it 
may  be  that  the  author  should  contem** 
poraneously  take  out  in  his  own  name  a 
copyright  covering  such  rights. 

But  this  question  need  not  now  be  de- 
termined. Having  found  that  the  Ess  Ess 
Publishing  Company  became  the  proprietor 
of  the  story  within  the  meaning  of  the 
copyright  statute,  the  precise  question  is 
whether  that  corporation  took  sufficient  and 
proper  steps  to  protect  the  dramatic  rights 
which  belonged  to  it  as  assignee.  In  the 
first  place,  we  think  that  the  entry  of  the 
magazine  containing  the  story  with  the  no- 
tice in  the  magazine  protected  the  story. 
The  copyright  law  should  receive  a  reason- 
able construction,  and,  in  our  opinion,  it  is 
not  necessary  that  a  copy  of  the  title  to  each 
article    in    respect   of    which   copyright   is 
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claimed  ihould  be  filed,  nor  that  a  notice 
should  be  inserted  at  the  head  of  each 
article. 

In  Ford  t.  Giarles  E.  Blaney  Amusement 
Co.  (C.  C.)  148  Fed.  644,  Judge  Holt  said: 
"The  copyright  act,  in  my  opinion,  should 
be  liberally  construed,  with  a  view  to  pro- 
tect the  just  rights  of  authors  and  to  en- 
courage literature  and  art.  I  think  that 
the  filing  of  the  title  of  a  magazine  is  suf- 
ficient to  secure  a  copyright  of  the  articles 
in  it  if  they  are  written  or  owned  by  the 
proprietor  of  the  magazine." 

In  Harper  k  Bros.  v.  M.  A.  Donohue  k 
Co.  (C.  a)  144  Fed.  491,  496,  upon  an  ex- 
tended review  of  the  authorities,  it  is  said: 

"The  almost  uniform  practical  construc- 
tion of  the  copyright  law  has  been  to  give 
the  notice  in  connection  with  each  number 
of  a  magazine,  and  this  has  been  often 
sustained." 

In  Drone  on  Copyright,  p.  144,  it  is  said: 
"The  copyright  protects  the  whole  and  all 
the  parts  and  contents  of  a  book.  When 
the  book  comprises  a  number  of  independ- 
ent compositions,  each  of  the  latter  is  as 
fully  protected  as  the  whole." 

As  a  corollary  to  the  conclusion  that  the 
copyrighting  by  the  Ess  Ess  Publishing 
Company  of  the  Smart  Set  magazine  pro- 
tected the  story  "The  Transmogrification  of 
Dan,"  of  which  it  was  the  proprietor,  it 
follows  that  the  dramatic  rights  to  said 
story,  of  which  it  was  likewise  the  owner, 
were  protected.  That  which  protected  the 
story  protected  the  incidents  to  the  story. 

The  EbS  Ess  Publishing  Company  as- 
signed its  interest  in  the  copyright  of  the 
story  "The  Transmogrification  of  Dan"  to 
the  author,  together  with  its  existing  rights 
of  action.  We  do  not  understand  that  any 
question  is  raised  as  to  the  sufficiency  of 
this  assignment.  Considering  the  case  thus 
far,  then,  we  think  that  the  complainant 
has  established  that  she,  as  administratrix 
of  Dam's  estate,  is  the  owner,  as  assignee 
of  the  Ess  Ess  Publishing  Company,  of  a 
valid  copyright  covering  the  right  to  drama- 
tize the  story  "The  Transmogrification  of 
Dan."  The  next  question  is  whether  the 
defendant  has  infringed. 

We  think  it  unnecessary  to  review  the 
evidence  in  detail  with  respect  to  the  ques- 
tion of  infringement.  The  circuit  court  has 
carefully  compared  the  story  with  the  play, 
and  we  agree  with  its  conclusion  that  the 
play  is  a  dramatization  of  the  story.  The 
playwright  expanded  the  plot.  He  made  a 
successful  drama.  The  story  was  but  a 
framework.  But  the  theme  of  the  story  is 
the  theme  of  the  play,  visi,,  the  change  pro- 
duced in  the  character  of  a  husband  by  be- 
coming a  father. 

It  is,  of  course,  true  that  the  play  has 
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more  characters  than  the  story  and  manf 
additional  incidents.  It  is  likewise  true 
that  none  of  the  language  of  the  story  is 
used  in  the  play,  and  that  the  characters 
have  different  names.  But  the  right  given 
to  an  author  to  dramatize  his  work  includes 
the  right  to  adapt  it  for  representation 
upon  the  stage,  which  must  necessarily  in- 
volve changes,  additions,  and  omissions.  It 
is  impossible  to  make  a  play  out  of  a  story 
— ^to  represent  a  narrative  by  dialogue  and 
action — ^without  making  changes,  and  s 
playwright  who  appropriates  the  theme  of 
another's  story  cannot,  in  our  opinion,  es- 
cape the  charge  of  infringement  by  adding 
to  or  slightly  varying  his  incidents. 

It   is   undoubtedly   true,    as   claimed   by 
the   defendant,   that  an   author   cannot  by 
a  suggestion  obtain  exclusive  control  of  a 
field  of  thought  upon  a  particular  subject. 
If  the  playwright  in  this  case,  without  the 
use  of  the  story,  and  working  independent- 
ly, had  constructed   a  play  embracing  its 
central  idea,  it  may  well  be  that  he  would 
not   have    infringed   the    copyright    of   tiie 
story.     But  a  comparison  of  the  play  with 
the  story  shows  conclusively   in  many  uo- 
important  details  that  Armstrong  read  the 
story  and  used  it  as  the  basis  of  his  play. 
It  is  practically  impossible  that  the  simi- 
larities were  coincidences.    Other  testimony 
is  to  the  same  effect.     In  our  opinion  the 
playwright    deliberately    appropriated    the 
story  and  dramatized  it.     The  statute  giv- 
ing authors  of  copyrighted  works  the  exclu- 
sive right  to  dramatize  them  must  receive 
a  reasonably  liberal  application,  or  it  will 
be    wholly    ineffective.      As    we    have   just 
pointed  out,  the  adaptation  of  a  story  to 
the  stage  must  necessitate  changes  and  ad- 
ditions.    Few  short  stories  could  be  trans- 
formed   into    dramatic    compositions   with- 
out  the   addition   of   many   new   incidents. 
Unless    the    copyright    statute     is    broad 
enough  to  cover  any  adaptation  which  con- 
tains the  plot  or  theme  of  the  story,  it  is 
wholly  ineffective.     If  Armstrong,  by  what 
he  did,  did  not  infringe  the  dramatic  rights 
of  this  story,  it  is  difficult  to  see  what  he 
could  have  done  which  would  have  infringed 
them. 

We  thus  reach  the  conclusion  that  the 
defendant,  by  the  production  of  th«*  play 
"The  Heir  to  the  Hoorah,"  infringed  the 
copyright  of  the  story  "The  Transmogrifi- 
cation of  Dan."  This  conclusion  would  call 
for  an  affirmance  of  the  decree  without 
further  discussion  were  it  in  the  usual  form 
Questions  as  to  the  amount  of  damages  o^ 
profits  ordinarily  come  up  for  determina- 
tion only  after  the  accounting.  The  decree 
in  this  case,  however,  is  very  broad.  1^ 
provides:  "That  the  complainant  recover 
of  the  defendant  the  gains  and  profits  m^* 
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by  it  by  making  use  of  said  play,  entitled 
'The  Heir  to  the  Hoorah/  by  giving  public 
performances  thereof,  by  causing  or  licens- 
ing public  performances  thereof  to  be  given, 
or  in  any  other  way,  form,  or  manner." 

AiB,  therefore,  the  decree  goes  much  fur- 
ther than  to  provide  for  the  recovery  of 
the  profits  derived  from  the  use  of  the 
story,  and  embraces  all  profits  arising  from 
the  production  of  the  play,  it  is  necessary 
now  to  determine  whether  such  compre- 
hensive form  is  proper. 

At  the  first  consideration  of  the  sub 
ject,  it  seems  most  unjust  that  the  repre- 
sentatives of  an  author  who  was  willing  to 
sell  his  story  for  $85,  who  apparently  nevei 
thought  of  dramatizing  it,  whose  dramatiza- 
tion, if  made,  might  have  been  wholly  un- 
successful,— indeed,  might  never  have  been 
produced, — who  took  no  risks  of  an  unsuc- 
cessful venture,  should  receive  all  the  profits 
made  by  the  defendant  in  the  venturesome 
enterprise  of  producing  and  presenting  the 
play — an  enterprise  involving  the  expendi- 
ture of  time  and  money  for  the  employ- 
ment of  actors,  the  preparation  of  scenery 
and  costumes,  the  hiring  of  theaters,  ad- 
vertising, and  many  other  purposes.  On 
the  other  hand,  unless  the  complainant  is 
entitled  to  all  the  profits  arising  from  the 
production  of  the  play,  she  is,  as  a  prac- 
tical matter,  entitled  to  no  pecuniary  re- 
covery at  all.  It  is  manifestly  impossible 
for  an  author  of  a  book  or  story  which  he 
has  neyer  dramatized  to  show  that  he  has 
sustained  any  actual  damage  by  the 
dramatization  and  production  of  a  play 
based  upon  it.  It  is  equally  impossible  for 
him  to  show  the  proportion  of  the  profits 
accruing  to  a  theatrical  company  from  the 
use  of  a  copyrighted  theme  or  plot  and  the 
proportion  accruing  from  the  use  of  the 
senery,  the  employment  of  favorite  actors, 
and  other  sources.  If,  in  a  case  like  the 
present,  an  author  cannot  hold  the  thea- 
trical company  as  his  trustee,  and  account- 
able for  all  the  profits  from  the  play,  then 
it  necessarily  follows  that  all  copyrighted 
but  undramatized  books  and  stories  may  be 
appropriated  and  used  with  impunity.  The 
right  to  follow  the  theatrical  company  over 
the  country  and  seek  injunctive  relief  would 
involve  great  expense  and  be  of  little  avail. 
Nothwithstanding  the  hardships  imposed 
upon  the  defendant  by  the  decree  in  this 
case,  we  think  that  no  other  decree  gives 
effect  to  the  copyright  statute,  and  that  it 
IB  supported  by  the  authorities.  Thus,  in 
Callaghan  v.  Meyers,  128  U.  S.  617,  666, 
82  L.  ed.  647,  662,  9  Sup.  Ct.  Rep.  177,  191, 
the  Supreme  Court  of  the  United  States, 
by  Mr.  Justice  Blatchford,  said:  "In  re- 
gard to  the  p;encral  question  of  the  profits 
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to  be  accounted  for  by  the  defendants  as 
to  the  volumes  in  question,  the  only  proper 
rule  to  be  adopted  is  to  deduct  from  the 
selling  price  the  actual  and  legitimate 
manufacturing  cost.  If  the  volume  contains 
matter  to  which  a  copyright  could  not  prop- 
erly extend.  Incorporated  with  matter 
proper  to  be  covered  by  a  copyright,  the  two 
necessarily  going  together  when  the  vol- 
ume is  sold  as  a  unit,  and  it  being  impos- 
sible to  separate  the  profits  on  the  one  from 
the  profits  on  the  other,  and  the'  lawful 
matter  being  useless  without  the  unlawful, 
it  is  the  defendants  who  are  responsible 
for  having  blended  the  lawful  with  the  un- 
lawful, and  they  must  abide  the  conse- 
quences, on  the  same  principle  that  he  who 
has  wrongfully  produced  a  confusion  of 
goods  must  alone  suffer.  As  was  said  by 
Lord  Eldon,  in  Mawman  v.  Tegg,  2  Russ. 
Oh.  386,  391 :  'If  the  parts  which  have  been 
copied  cannot  be  separated  from  those 
which  are  original,  without  destroying  the 
use  and  value  of  the  original  matter,  he 
who  has  made  an  improper  use  of  that 
which  did  not  belong  to  him  must  suffer 
the  consequences  of  so  doing.  If  a  man 
mixes  what  belongs  to  him  with  what  be- 
longs to  me,  and  the  mixture  be  forbidden 
by  the  law,  he  must  again  separate  them, 
and  he  must  bear  all  tlie  mischief  and  loss 
which  the  separation  may  occasion.  If  an 
individual  chooses  in  any  work  to  mix  my 
literary  matter  with  his  own,  he  must  be 
restrained  from  publishing  the  literary 
matter  which  belongs  to  me;  and  if  the 
parts  of  the  work  cannot  be  separated,  and 
if  by  that  means  the  injunction  which  re- 
strained the  publication  of  my  literary  mat- 
ter prevents  also  the  publication  of  his  own 
literary  matter,  he  has  only  himself  to 
blame.'  The  present  is  one  of  those  cases 
in  which  the  value  of  the  book  depends  on 
its  completeness  and  integrity.  It  is  sold 
as  a  book,  not  as  the  fragments  of  a  book. 
In  such  a  case,  as  the  profits  result  from 
the  sale  of  the  book  as  a  whole,  the  owner 
of  the  copyright  will  be  entitled  to  recover 
the  entire  profits  on  the  sale  of  the  book 
if  he  elects  that  remedy.  Elizabeth  v.  Amer- 
ican Nicholson  Pavement  Co.  97  U.  S.  126, 
139,  24  L.  ed.  1000,  1006." 

See  also  Bel  ford  C.  &  Co.  v.  Scribner,  144 
U.  S.  608,  36  L.  ed.  621,  12  Sup.  Ct.  Rep. 
734. 

In  the  present  case  it  is  impossible  to 
separate  that  which  is  taken  from  the  story 
from  the  remainder  of  the  play,  and  we 
can  reach  no  other  conclusion  than  that 
the  complainant  is  entitled  to  recover  the 
whole  profits  from  the  play. 

For  these  reasons,  the  decree  of  the  Cir- 
cuit Court  is  afiirmed,  with  costs. 
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Ward,  Circuit  Judge,  dissenting: 
I  am  not  able  to  concur  in  the  opinion  of 
the  court  in  this  case.  Two  accounts  arc 
given  of  the  original  complainant's  deal- 
ings with  respect  to  the  story  called  "The 
Transmogrification  of  Dan''  with  the  Ess 
Ess  Company.  Dam  himself  verified  the 
original  bill  in  which  he  averred  that  he 
gave  that  company  merely  the  right  to 
publish  the  story  in  the  number  of  its 
magazine  for  September,  1901,  and  that  it 
was  to  take  out  a  copyright  in  trust  for 
him  as  to  every  other  right.  He  followed 
this  by  an  affidavit  made  in  the  cause  to 
the  same  effect.  All  this  time  he  had  in 
his  possession  an  assignment  from  the  Esb 
Ess  Company  of  its  copyright.  This  is  the 
first  account.  After  Dam's  death  the  bill 
was  amended  by  stating  that  he  sold  tlu- 
story  to  the  Ess  Ess  Company  with  tlic 
right  to  copyright  the  same,  whereby  it  ob- 
tained the  exclusive  privilege  of  "printing, 
reprinting,  vending,  dramatizing,  and  trans- 
lating*'  the  same,  and  that  the  Ess  Eaa 
Company  subsequently  assigned  its  copy- 
right to  him,  so  far  as  it  covered  the  story. 
This  is  the  second  account. 

These  two  accounts  are  entirely  incon- 
sistent and  lead  to  very  difi'erent  results. 
If  the  second,  made  after  Dam's  death,  be 
adopted,  the  conclusion  of  the  majority  of 
the  court  is  clearly  right,  because  the  law 
provides  for  but  one  copyright,  and,  as  I 
think,  that  the  right  of  translation  and 
dramatization  is  covered  by  it  as  an  in- 
cident of  the  ownership  of  the  copyrighted 
work.  On  the  other  hand,  if  the  account 
given  by  Dam  himself  is  adopted,  no  right 
except  to  publish  the  story  in  the  magazine 
was  secured.  Certainly  under  the  case  of 
Mifflin  V.  R.  H.  White  &  Co.  190  U.  S.  260, 
47  L.  ed.  1040,  23  Sup.  Ct  Rep.  769,  the 
notice  of  the  entry  of  the  magazine  in  the 
name  of  the  Ess  Ess  Company  was  not 
notice  to  the  public  of  Dam's  reserved  rights 
in  the  story  if  he  had  any,  and  they  were 
capable  of  protection.  The  form  of  certifi- 
cate provided  by  §  4957,  U.  S.  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3409),  contains 
no  provision  for  ownership  of  the  right  to 
dramatize  or  translate  separate  from  own- 
ership of  the  copyrighted  work.  The  per- 
son getting  the  copyright  is  described  as 
claiming  "as  author  (originator,  or  proprie- 
tor, as  the  case  may  be),"  and  §  4964  per- 
mits the  dramatization  or  translation  of  a 
copyrighted  work  with  the  consent  of  the 
proprietor.  Congress  could  not  have  intend- 
ed that  the  assignee  of  the  author,  not  be- 
ing actually  the  proprietor,  should  author- 
ize the  translation  or  dramatization  of  the 
work,  such  rights  belonging  to  someone  else. 
The  experienced  attorney  for  the  complain- 
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ant  undoubtedly  amended  his  bill  because 
he  saw  that  there  could  be  no  recovery  un- 
der it  as  originally  drawn.  The  majority 
of  the  court  take  the  same  view,  but  hold 
that  the  only  possible  conclusion  to  be 
drawn  from  what  was  done  by  the  parties 
is  that  the  Ess  Ess  Company,  in  the  face 
of  Dam's  verified  statements  to  the  con- 
trary, became  the  absolute  proprietor  of 
the  work. 

I  think,  however,  that  sending  a  story 
to  a  periodical  and  receiving  back  a  check 
for  the  same  is  as  consistent  with  selling 
the  story  for  publication  in  the  periodical 
only  as  it  is  with  selling  it  outright.  If 
to  this  be  added  a  receipt  for  the  check 
as  payment  in  full  for  the  story,  the  case 
is  not  advanced.  A  receipt  is  always  open 
to  explanation.  17  Cyc.  629.  If  a  contest 
as  to  title  had  arisen  between  Dam  and  the 
Ess  Ess  Company,  and  he  had  been  plain- 
tiff, he  would  have  been  permitted  to  show, 
if  he  could,  that  the  sale  was  not  absolute, 
but  with  reservations,  and  for  this  purpose 
he  could  have  availed  himself  of  any  act  or 
declaration  of  the  Ess  Ess  Company  incon- 
sistent with  an  absolute  sale.  Similarly, 
if  the  Ess  Ess  Company  had  been  plaintiff, 
it  would  have  been  permitted  to  uae  any 
declarations  of  Dam,  if  he  had  made  any, 
to  the  effect  tliat  the  contract  was  an  ab- 
solute sale  as  an  admission  of  that  fact. 
And,  treating  the  receipt  as  a  contract,  a 
stranger  to  the  transaction,  like  the  defend- 
ant, would  be  allowed  to  contradict  it  by 
parol  testimony.  McMaster  v.  Insurance 
Co.  of  N.  A.  66  N.  Y.  222,  234,  14  Am. 
Rep.  239;  Condit  v.  Cowdrey,  123  N.  Y.  463, 
25  N.  E.  946. 

Adopting  the  account  given  by  Dam  him- 
self of  the  transaction,  which,  by  the  way, 
is  consistent  witl^  the  gratuitous  assign- 
ment to  him  by  the  Ess  Ess  Company  of  its 
copyright,  I  think  the  bill  should  be  dis- 
missed. 

An  objection  to  a  modification  of  the  man- 
date as  suggested  in  a  response  to  a  peti- 
tion for  rehearing  having  been  filed,  the 
following  Per  Carlam  response  was  handed 
down  on  February  16,  1910: 

Upon  the  denial  of  the  petition  for  a 
rehearing,  this  court  directed  that  the  man- 
date should  contain  a  provision  that  the 
affirmance  of  the  decree  of  the  circuit  court 
should  be  without  prejudice  to  the  right 
of  tliat  court  to  amend  its  decree  so  as  to 
provide  for  the  recovery  of  damages  if  the 
court  should  be  satisfied  that  there  is  a 
lawful  and  practicable  method  of  ascertain- 
ing substantial  damages  sustained  by  the 
complainant,  and  that  for  such  reason  the 
decree  is  too  broad.  The  complainant  now 
insists  that  such  a  modification  ahould  not 
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be  permitted,  contending  that  the  circuit 
court  has  no  power  to  award  damages  in 
copyright  suits  in  equity.  The  complain- 
ant in  her  complaint  asks  for  damages  as 
well  as  profits,  and  it  may  be  that  the 
equity  powers  of  the  circuit  court  are  broad 
enough  to  award  them.  But  it  is  unneces- 
sary to  decide  this  question,  for  there  is  a 
difficulty  which  arises  in  view  of  the  com- 
plainant's present  position.  The  decree 
awards  profits,  and  the  complainant  ex- 
pressly disclaims  any  desire  to  recover 
damages.  We  know  of  no  principle  upon 
which  a  court  of  equity  can  compel  a  com- 
plainant to  take  damages,  instead  of  profits, 
when  he  insists  upon  the  latter. 

The  order  for  the  mandate  will  provide 
simply  for  the  affirmance  of  the  decree,  with 
costs. 


OKLAHOBfA  SUPREME  COURT. 

W.  H.  McNARY  et  al.,  Plffs.  in  Err., 

V. 

FARMERS'  NATIONAL  BANK. 

(—  Okla.  — ,  124  Pac.  286.) 

Non -negotiable  note  —  indorsement  6f 
guaranty  ^  transfer. 

1.  An  indorsement  on  the  back  of  a  non- 
negotiable   promissory  note,   which  reads: 

Headnotes  by  Tubneb,  Ch.  J. 


"For  value  received  I  hereby  guarantee  the 
payment  of  the  within  note  at  maturity,  or 
at  any  time  thereafter,  with  interest  at  the 
rate  of  — —  per  cent  per  annum  until 
paid.  Waiving  demand,  notice  of  nonpay- 
ment, and  protest,  as  collateral" — signed  by 
the  payee,  is  sufficient  to  pass  the  title  to 
the  paper. 

Same  —  collateral  ~  payment  of  loan  « 
collection. 

2.  Where  the  payee  of  a  non-negotiable 
promissory  note  assigns  it  to  a  third  party 
as  security  for  a  loan,  and  pays  the  loan 
pending  suit  on  the  collateral,  the  holder 
may  nevertheless  recover  on  the  collateral 
note  from  the  maker,  unless  the  latter  is 
thereby  deprived  of  some  equity  which  he 
may  have  had  against  the  payee. 

(May  14,  1912.) 

ERROR  to  the  District  Court  for  Poi- 
tawattomie  County  to  review  a  judg- 
ment affirming  a  judgment  of  the  Probate 
Court  in  plaintifTs  favor  in  an  action  on 
two  certain  promissory  notes.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  T.  O.  Cntllp  and  McLain  Tay- 
lor for  plaintiffs  in  error. 

Messrs.  Blakeney  A  Maxey  for  defend- 
ant in  error. 

Turner,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  originally  brought  by 
the  Farmers'  National  Bank  of  Tecumseh, 
defendant  in  error,  against  W.  H.  McNary 


jfote.  ~  Transfer  of  title  to  note  hy  in^ 
doraenient  in  form  of  guaran^* 

For  the  earlier  cases  on  this  subject,  see 
note  to  Dunham  v.  Peterson,  36  LJELA.  232. 

Subject  to  the  qualification  that  the 
guaranty  must  guarantee  the  payment  of 
the  note  according  to  its  terms,  the  rule 
seems  now  to  be  well  settled,  in  accordance 
with  MoNabt  v.  Farmers'  Nat.  Bank,  that 
an  indorsement,  written  on  the  back  of  a 
note  in  the  form  of  a  guaranty  of  the  pay- 
ment thereof,  and  signed  by  the  payee, 
passes  title  to  the  paper  the  same  as  an 
indorsement  thereof  m  blank, — especially  if 
the  indorsement  also  contains  a  waiver  of 
protest,  etc. 

As  said  in  Kellogg  v.  Douglas  County 
Bank,  68  Kan.  43,  62  Am.  St.  Rep.  596,  48 
Pac.  587:  "The  guaranty  itself  would  be 
senseless  and  wholly  inoperative  unless  the 
note  was  transferred  by  the  payee  to  a 
third  party." 

So,  a  guaranty  written  on  the  back  of  a 
negotiable  note,  and  signed  by  the  payee 
before  maturity  and  at  the  time  of  a  sale 
of  the  note  by  the  payee  to  a  third  person, 
whereby  the  payee,  m  consideration  of  value 
received,  guarantees  the  payment  of  inter- 
est when  due  and  collection  of  the  note, 
constitutes  in  and  of  itself  a  transfer  of 
the  legal  title,  free  from  equities  existing 
between  the  maker  and  payee,  equivalent 
41  L.R.A.  (NJSL).  64 


to  a  blank  indorsement.  licahy  v.  Haworth, 
4  L.R.A.(N.S.)  657,  73  C.  C.  A.  84,  141 
Fed.  850. 

And  an  indorsement  on  the  back  of  a 
negotiable  promissory  note,  "For  value  re- 
ceived we  hereby  guarantee  payment  of 
within  note  at  maturity,  waiving  demand, 
protest,  and  notice  of  protest,"  signed  by 
the  payee,  while  a  guarantv  of  payment,  is 
also  an  indorsement  which  passes  a  full 
title  to  the  note.  Kellogg  v.  Douglas  Coun- 
ty Bank,  supra. 

Likewise,  where  a  promissory  note  itself 
provides  that  "the  indorsers  severally  waive 
presentment  for  payment,  protest  and  no- 
tice of  protest,  and  nonpayment  of  this 
note,"  an  indorsement,  "payment  guar- 
ranteed,"  signed  by  the  payee,  is  an  in- 
dorsement in  a  strict  commercial  sense, 
passing  title  to  the  note.  German  American 
Sav.  Bank  v.  Hanna,  124  Iowa,  374,  100  N. 
W.  67. 

In  this  case,  the  court  said:  "If  he  did 
not  intend  to  pass  the  title  thereto  or  to 
make  his  guaranty  negotiable,  why  did  he 
execute  the  waiver  contained  in  .the  body 
of  the  note,  and  by  so  doing  make  himself 
absolutely  liable  on  the  failure  of  the 
maker  to  pay?  ...  If  he  did  not  in- 
tend to  convey  title  thereto  and  to  make 
his  guaranty  negotiable,  no  effect  can  be 
given  to  his  waiver."    Ibid. 

So,  also,  an  indorsement  on  the  back  of  i^ 
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and  T.  J.  Folwell,  plaintiffs  in  error,  in 
the  probate  court  of  Pottawattomie  county, 
on  two  certain  promissory  notes  of  $150 
each,  dated  March  16,  1906,  and  made  ex- 
hibits to  the  petition.  Both  were  signed 
by  defendants  and  made  payable  to  M. 
H.  Tennison,  or  order,  on  July  1,  and 
August  1,  1905j  who  indorsed  them  to  plain- 
tiff  thus: 

For  value  received  I  hereby  guarantee 
the  payment  of  the  wRhin  note  at  ma- 
turity,   or    at    any    time    thereafter,    with 

interest  at  the  rate  of per  cent  per 

annum  until  paid.  Waiving  demand,  no- 
tice of  nonpayment,  and  protest,  as  col- 
lateraL 

[Signed]   M.  H.  Tennison. 

For  answer  Folwell,  after  general  denial, 
admitted  the  execution  of  the  notes  and 
that  they  were  indorsed  as  stated,  but 
denied  plaintiff  to  be  the  owner  thereof. 
For  answer  McNary  pleaded,  among  other 
things,  a  general  denial.  After  reply  filed, 
there  was  trial  to  a  jury  and  judgment 
for  plaintiff  in  said  court,  and  also,  on 
trial  anew,  in  the  district  court,  to  which 
the  cause  was  appealed,  and  defendants 
bring  the  case  here.  To  maintain  the 
issues  on  its  part,  plaintiff  proved  by 
Tennison,  the  payee  in  the  notes,  that,  be- 
fore maturity,  and  to  secure  present  indebt- 
edness and  future  advances,  he  had  pledged 
said  notes,  then  signed  only  by  McNary, 
to  the  bank  as  collateral  after  indorsing 
them,  presumably  as  stated  in  the  petition. 


after  which,  for  value,  Folwell  assumed 
their  payment  and  signed  them  as  princi- 
pal, making  McNary  surety;  and  that  the 
same  were  due  and  unpaid.  On  cross-exam- 
ination he  testified  that  at  the  time  this 
suit  was  brought  the  bank  had  possession 
of  the  notes,  but  that  at  the  time  the  wit- 
ness was  testifying  the  bank  was  not  the 
owner  or  holder  thereof,  for  the  reason 
that,  pending  the  suit,  he  (Tennison)  had 
paid  off  his  indebtedness  to  the  bank  for 
which  the  notes  were  pledged,  whereupon 
they  were  delivered  to  him  by  the  bank, 
and  "that  they  were  lost,  I  suppose,  in 
the  court  here;  I  don't  know  where  they 
are," — and  rested;  whereupon  defendant 
demurred  to  the  evidence,  which  was  over- 
ruled, after  which  both  sides  introduced 
other  and  additional  evidence.  When  this 
is  the  state  of  the  record,  if,  considering  all 
the  evidence,  insufficient  evidence  was  intro- 
duced to  make  out  a  case  for  plaintiff,  the 
court  erred  in  overruling  said  demurrer; 
otherwise  not.  Meyer  v.  White,  27  Okla. 
400,  112  Pac.  1005.  Relying  on  Doughty 
V.  Funk,  24  Okla.  312,  103  Pac.  634,  where 
we  said,  in  effect,  that  a  failure  by  plaintiff 
ta  produce  and  introduce  in  evidence  the 
notes  sued  on  was  fatal  to  a  recovery,  we 
are  urged  by  defendants  to  sustain  their 
demurrer  because,  they  say,  the  notes  sued 
on  were  not  introduced  in  evidence,  and 
hence  there  was  not  sufiicient  legal  evi- 
dence upon  which  to  predicate  the  judg- 
ment complained  of.  But  after  careful 
inspection  of  the  record,  we  cannot  say  the 
notes  were  not  in  evidence.     This  for  the 


promissory  note,  "Pay  C.  Q.  Mullen,  or  or- 
der. I  guarantee  the  payment  of  within 
note  at  maturity,  and  hereby  waive  notice 
of  nonpayment  and  demand,"  signed  by  the 
payee,  is  an  indorsement  in  the  commercial 
sense,  and  the  transferee  is  an  indorsee  un- 
der the  law  merchant.  Mullen  v.  Jones, 
102  Minn.  72,  112  N.  W.  1048. 

And  the  signature  of  the  payee,  who  is 
also  the  maker,  on  the  back  of  a  promis- 
sory note,  to  an  indorsement,  "Pay  to  the 
order  of  ,  to  whom,  for  value  re- 

ceived, we,  or  either  of  us,  hereby  guaran- 
tee the  payment  of  the  within  note  at  ma- 
turity, or  at  any  time  thereafter,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum 
from  maturity  until  paid,  waiving  demand, 
notice  of  payment,  and  protest,"-^amount8 
to  an  indorsement  in  blank,  so  that  a  third 
person  who  has  possession  of  the  note  is 
prima  facie  its  legal  owner.  Byers  v.  Bell- 
an-Price  Invest.  Co.  10  Colo.  App.  74,  60 
Pac.  368. 

But,  under  the  qualification  noted  above, 
an  indorsement  in  the  form  of  a  guaranty, 
written  on  the  back  of  a  negotiable  promis- 
sory note,  and  signed  by  the  payee,  where- 
by, in  consideration  of  value  received,  he 
guarantees  the  payment  of  each  Interest 
41  I.,R,A,(N,8,) 


I  coupon  at  maturity,  and  the  payment  of  the 
principal  note  within  two  years  after  ma^ 
turity,  with  interest  after  maturity  at  a 
lower  rate  than  that  payable  by  the  terms 
of  the  note,  after  maturity, — is  not,  of  it- 
self, such  a  guaranty  as  amounts  to  an  in- 
dorsement of  the  note,  and  passes  the  legal 
title.  Frost  v.  Fisher,  13  Colo.  App.  322, 
58  Pac.  872. 

The  court  said:  "There  is  authority  that 
a  contract  of  guaranty  of  payment,  written 
upon  the  note,  and  signed  by  the  payee,  is 
tantamount  to  an  indorsement.  Whether 
such  is  the  law  in  this  state,  we  need  not 
inquire;  for  in  order  that  such  a  contract 
may  have  the  effect  of  an  indorsement,  it 
must  guarantee  the  payment  of  the  note  ac- 
cording to  its  terms.  This  was  not  such  a 
contract."     Ibid. 

But  a  (Contract  of  guaranty  in  this  form 
on  the  back  of  a  note  does  not  control  or 
take  from  a  separate  blank  indorsement 
written  on  the  back  of  the  same  note  by 
the  payee,  before  maturity,  the  character 
and  effect  of  an  indorsement,  transferring 
title  to  the  note,  but  merely  operates  to 
limit  or  qualify  the  liability  which  the 
payee  would  otherwise  assume  as  an  in- 
dorser.   Ibid,  A,  C  W, 
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reason  that  on  pages  100  and  101  of  the 
record  counsel  for  defendants  offered  copies 
thereof,  found  among  the  files,  whereupon 
the  court  said:  "That  is  all  part  of  the 
files  in  the  case.  Is  there  anything  further, 
gentlemen?"  Whereupon  counsel  for  plain- 
tiff said:  "Yes,  sir;  I  want  to  offer  again 
the  petition"  (attached  to  which  were 
copies  of  the  notes  and  indorsements  there- 
on.) Whereupon  the  court  said:  "Well, 
they  were  offered,  and  they  were  all  ad- 
mitted in  evidence."  Showing  that  after 
being  offered  by  both  sides,  the  cause  was 
tried  upon  the  theory  that  they  were  in; 
and  as  the  court  considered  them  in  evi- 
dence when  he  passed  upon  this  demurrer, 
we  will  do  likewise. 

Further,  in  support  of  their  demurrer,  de^ 
fendants  contend  that  the  bank  is  not  the 
owner  of  the  notes,  and  therefore  not  the 
real  party  in  interest,  because,  they  say, 
the  indorsement  on  the  notes  was  legally 
insufficient  to  carry  the  title  thereto  from 
Tennison  to  the  bank.  Not  so.  Precisely 
this  contention  was  raised  in  Robinson  v. 
Lair,  31  Iowa,  9.  The  court  said:  "It  is 
insisted  that  the  writing  on  the  back  of  the 
note,  as  follows:  *For  value  received,  we 
guarantee  the  payment  of  the  within  note, 
and  hereby  waive  demand  and  notice  of 
nonpayment,' — does  not  amount  to  an  in- 
dorsement of  the  note,  and  does  not  ex- 
press an  intention  to  convey  the  title 
from  payees  to  plaintiff.  We  confess  our- 
selves unable  to  give  effect  to  the  contract 
of  guaranty  of  piiynient,  and  waiver  of 
demand  and  notice,  if  the  payees  still  in- 
tend to  retain  the  title.  The  writing  simply 
constitutes  an  indorsement,  with  an  en- 
larged liability." 

In  Kellogg  V.  Douglas  County  Bank,  38 
Kan.  43,  62  Am.  St.  Rep.  596,  48  Pac. 
587,  the  indorsement  read: 

For  value  received  we  hereby  guarantee 
payment  of  within  note  at  maturity,  waiv- 
ing demand,  protests,  and  notice  of  pro- 
test. 

[Signed]    M.   D.    Ewing, 

Cashier. 

The  court  said:  "The  indorsement  to 
the  Chemical  National  Bank  was  sufficient. 
It  was  placed  on  the  back  of  the  note,  and 
while  it  was  a  guaranty  of  payment,  it  was 
also  an  indorsement  of  the  note.  The  guar- 
anty itself  would  be  senseless  and  wholly 
inoperative,  unless  the  note  was  transferred 
by  the  payee  to  a  third  party.  Such  in- 
dorsements are  not  at  all  uncommon.  .  .  . 
This  was  both  a  guaranty,  and  an  indorse- 
ment, which  passed  a  full  title  to  the  note. 
2  Dan.  on  Neg.  Inst.  4th  ed.  1781;  Rob- 
inson v.  Lair,  31  Iowa,  9;  Heard  y,  Du- 
41  L.R.A.(N.S.) 


buque  County  Bank,  8  Neb.  10,  30  Am. 
Rep.  811."  See  also  Judson  v.  Gookwin, 
37  111.  286;  Russel  &  Co.  y.  Klink,  53 
Mich.  161,  18  N.  W.  627;  State  Nat.  Bank 
V.  Haylen,  14  Neb.  480,  16  N.  W.  754;  Mul- 
len V.  Jones,  102  Minn.  72,  112  N.  W.  1048; 
German  American  Sav.  Bank  y.  Hanna, 
124  Iowa,  374,  100  N.  W.  67;  Dunham  v. 
Peterson,  5  N.  D.  414,  36  L.R.A.  232,  57 
Am.  St.  Rep.  556,  67  N.  W.  293;  Elgin 
City  Bkg.  Co.  y.  Zelch,  57  Minn.  487,  59 
N.  W.  544;  Childs  y.  Davidson,  38  111.  437; 
South  Bend  Iron  Works  v.  Paddock,  37 
Kan.  510,  15  Pac.  574;  Pattee  Plow  Co.  y. 
Beard,  27  Okla.  239,  110  Pac.  752,  Ann. 
Cas.  1912  B,  704;  4  Am.  &  Eng.  Enc.  Law, 
p.  256;    Okla.  Comp.  Laws,  §  5559. 

The  notes  were  originally  given  by  Mc^ 
Nary  to  Tennison  in  payment  for  some  ic» 
which  was  sold,  after  the  pledge  of  the 
notes  to  the  bank,  by  McNary  to  Folwell, 
who  assumed  the  debt  as  stated.  Recogniz- 
ing the  doctrine  that  these  notes  were  pledg- 
ed by  Tennison  to  the  bank  as  collateral  to 
a  debt  due  the  latter,  and  were  non-nego- 
tiable and  subject  to  the  equities  existing 
between  the  original  parties,  the  court  per- 
mitted defendants  to  plead  and  introduce 
testimony  resisting  payment  on  the  ground 
that  the  notes  were  procured  by  fraud  in 
the  sale  of  the  quantity  and  quality  of 
the  ice.  On  this  issue  the  jury  found  in 
favor  of  the  bank,  and,  upon  the  refusal 
of  the  court  to  sustain  defendants'  de- 
murrer to  the  evidence,  returned  a  verdict 
for  the  bank  for  the  full  amount  of  the 
notes,  including  interest,  and  that,  too  in 
the  face  of  the  uncontradicted  testimony 
ttiat  the  bank  had  been  paid  its  debt  to 
secure  which  the  notes  were  pledged  as  col- 
lateral. In  support  of  their  same  assign- 
ment, defendants  contend  that  in  view  of 
the  fact  that  its  debt  had  been  paid,  the 
bank  was  entitled  to  recover  nothing,  and 
that  said  motion  should  have  been  sustained. 
Again  not  so. 

Logan  y.  Cassell,  88  Pa.  288,  32  Am.  Rep. 
453,  was  assumpsit  by  Logan  against 
Cassell  on  two  promissory  notes  made  by 
defendant  to  the  order  of  one  Conner,  and 
by  him  indorsed  in  blank  to  the  plaintiff 
as  collateral  security  for  a  loan.  The  court 
said:  "It  is  true  the  court  charged  that, 
if  the  plaintiff  purchased  the  notes,  he 
could  recover  their  full  amount;  but,  if  he 
held  them  as  collateral,  he  could  recover 
only  the  amount  due  him  on  the  original 
debt.  So  far  as  this  goes,  it  was  correct 
under  the  authority  of  Appleton  v.  Donald- 
son, 3  Pa.  St.  381.  But  those  two  questions 
both  found  against  the  plaintiff  were  Insuffi- 
cient to  defeat  a  recovery  against  the  de- 
fendant. The  plaintiff  having  obtained 
the  notes  in  good  faith^  he  might  maintain 
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an  action  on  them  in  his  own  name,  al- 
though the  right  of  property  therein  had 
again  passed  to  the  payee.  Whether  the 
plaintiff  sued  for  himself,  or  as  trustee  for 
the  payee,  constituted  no  defense  for  the 
maker,  unless  he  was  thereby  deprived  of 
■ome  equitable  defense  which  he  may  have 
had  as  against  the  payee.  2  Parsons,  on 
Bills  and  Notes,  437;  Whiteford  v.  Burck- 
myer,  1  Gill.  127,  39  Am.  Dec.  640; 
Mauran  v^  Lamb,  7  Cow.  174;  Dean  t. 
Hewit,  6  Wend.  267;  Brown  v.  Clark,  14 
P«k  469;  Pearoe  y!  Austin,  4  Whart.  489, 
34  Am.  Dec.  523;  Holmes  t.  Paul,  3  Grant, 
Gas.  299,  6  Am.  L.  Reg.  482;  Ballentine  v. 
McGeagh,  4  Brewst.  (Pa.)  96;  Way  v. 
Richardson,  3  Gray,  412,  63  Am.  Dec  760. 
Hence,  although  the  notes  were  taken  by 
the  plaintiff  as  collateral,  and  he  had  been 
fully  paid  the  debt  for  which  they  were 
pledged,  so  that  he  had  no  right  of  prop- 
erty therein  as  against  the  payee;  yet,  still 
the  plaintiff  was  entitled  to  recover  unless 
the  defendant  had  fully  paid  them  to  the 
payee.  It  therefore  follows  the  learned 
judge  erred  in  instructing  the  jury  that, 
if  the  notes  were  held  as  collateral,  the 
plaintiff  could  recover  only  the  amount 
he  showed  to  be  due  on  the  original  debt, 
without  adding  that  they  must  also  find 
the  defendant  had  paid  the  excess,  dye  from 
him   on   the  notes,   to   the  payee." 

In  Greene  v.  McAuley,  70  Kan.  601,  68 
L.R.A.  308,  79  Pae.  133,  the  court  cites 
this  ease  with  approval  and  in  support  of 
the  doctrine:  2  Dan.  Neg.  Inst.  }  1192,  and 
3  Randolph,  Com.  Paper,  §  1465. 

In  First  Nat.  Bank  v.  Mann,  94  Tenn.  17, 
27  L.R.A.  566,  27  S.  W.  1016,  the  court 
said:  "There  is  another  feature  in  the  case 
that  is  material  to  mention.  It  appears 
from  the  proof  that,  pending  this  litiga- 
tion, the  debts  due  the  bank  and  Wolfe 
have  been  paid,  for  which  this  note  was 
pledged  as  collateral,  and  neither  the  bank 
nor  Wolfe  have  now  any  interest  in  the 
recovery.  Still,  under  the  law,  notwith- 
standing the  principal  debt  has  been  paid 
pending  suit  on  the  collateral,  such  suit 
may  properly  continue  to  judgment,  and, 
if  the  holder  collect  the  same,  he  will  hold 
it  aa  trustee  for  the  benefit  of  the  debtor, — 
that  is,  the  owner  of  the  collateral.  Jones, 
Pledges,  §  664;  Logan  ▼.  Cassell,  supra. 
But  this  is  only  when  the  maker  will  not 
be  thereby  deprived  of  some  equitable  de- 
fense he  might  have  against  the  payee; 
or,  in  other  words,  the  holder  can  only 
recover  subject  to  the  equities  of  the  maker 
against  the  payee.  Logan  ▼.  Cassell,  supra, 
2  Parsons,  Bills  &  Notes,  437;  Pearce  ▼. 
Austin,  4  Whart.  489,  34  Am.  Dec.  623." 

There  was  no  reason  for  the  suit  to  abate 
by  the  transfer  of  interest  in  the  note,  <k$-  ' 
41  Ji.R.A.(N,B,) 


casioned  by  its  payment,  from  the  pledges 
to  Tennison.  If  by  its  own  vigor  it  might 
not  of  right  continue,'  such  it  could  do  by 
reason  of  Snyder's  Stat.  §  6572;  and  sudi 
was  the  holding  of  the  court. 

As  the  next  error  is  alleged  to  be  the  ad- 
mission in  evidence,  over  objection,  of  the 
record  in  a  certain  suit  wherein  McNary 
sued  Tennison  in  damages,  alleging  fraud  in 
the  sale  of  the  same  ice,  and  wherein  it  is 
said  he  failed  to  recover,  for  the  reason  that 
said  evidence  is  not  attempted  to  be  ab- 
stracted, as  required  by  rule  of  caurt>  we 
refuse  to  consider  it,  especially  so  as  an 
attempt  so  to  do  6n  our  part  might  prove 
futile,  since  we  are  referred  to  the  pages 
of  the  record  for  the  record  in  that  case, 
which  we  find  contains  no  journal  entiy. 
Neither,  for  failure  to  comply  with  said 
rule,  will  we  consider  whether  the  court 
erred  in  certain  instructions  to  the  jury. 

Finding  no  error,  the  judgment  of  the 
lower  court  is  affirmed. 

.  All  the  Justices  concur,  except  Williams 
and  Dunn,  JJ.,  absent  and  not  partici- 
pating. 
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Bankruptcy  —  preferential  mortgage  — 
Insurance  —  right  to  proceeds. 

A  policy  on  property  mortgaged  to  secure 
past  indebtedness  within  four  months  of 
bankruptcy,  so  as  to  constitute  a  voidable 
preference,  secured  at  the  instance  of  the 
mortgagee,  running  to  the  mortgagor,  with 
standard  mortgage  clause  attach^,  bears 
prior  to  default  by  the  mortgagor  the  in- 
flrmity  of  the  mortgage,  so  that,  in  case  of 
loss,  the  proceeds  go  to  the  bankruptcy 
trustee  rather  than  to  the  mortgagee,  al- 
though the  premium  was  advanced  by  the 
mortgagee,  and  the  proceeds  of  the  policy 
were  less  than  the  mortgage  debt. 

(June  20,  1912.) 

Note,  ~  Inm$rance  on  property  the  9u5- 
jeet  of  a  voidable  preference  under 
the  hanJeruptoy  act. 

No  case  other  than  Bsowir  Cirr  Sav. 
Bank  v.  Windsob  seems  to  have  passed  di- 
rectly upon  the  question  who  is  entitled  to 
the  proceeds  of  a  policy  of  insurance  on 
property  which  is  the  subject  of  a  voidable 
preference  under  the  bankruptcy  act  but 
the  decision  therein  that  the  policy  bear? 
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APPEAL  by  defendant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  in 
complainant's  favor  in  a  suit  to  set  aside, 
aa  a  voidable  preference,  a  certain  real  es- 
tate  mortgage,  and  for  the  recovery  of  cer- 
tain insurance  money  paid  to  the  defend- 
ant bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Warrington  and  Krappen, 
Circuit  Judges,  and  Sater,  District  Judge. 

Mr.  Thomas  A.  "E,  Weadock  ¥rith  Mr. 
W.  H.  Witt,  for  appellant. 

Messrs.  Walsh  A  Walsh,  for  appellee: 

Whatever  were  the  assurances  given  by 
Mr.  Dafoe  to  the  bank  in  September,  1905, 
they  cannot  be  held  to  constitute  an  equi- 
table mortgage,  because  they  were,  at  moat, 
promises  to  give  a  mortgage  in  the  future, 
not  effective  until  within  the  four  months. 

1  Remington,  Bankr.  p.  795;  Pollock  v. 
Jones,  61  C.  C.  A.  555,  124  Fed.  163;  Re 
Sheridan,  98  Fed.  406. 

Even  if  said  agreement  should  be  found 
sufficient  to  constitute  an  equitable  mort- 
gage, such  agreement  is  contrary  to  the 
policy  of  tlie  bankruptcy  law,  and  will  not 
be  upheld  by  a  court  of  bankruptcy,  as  to 
uphold  such  agreements  would  make  the 
entire  law  of  preferences  ineffectual. 

Re  Great  Western  Mfg.  Co.  81  C.  C.  A. 
341,  152  Fed.  123,  18  Am.  Bankr.  Rep.  259; 
Re  Smith,  176  Fed.  426;  Vitzthum  v.  Large, 
162  Fed.  685,  20  Am.  Bankr.  Rep.  666;  Re 
Dismal  Swamp  Contracting  Co.  135  Fed. 
415,  14  Am.  Bankr.  Rep.  175;  Torrance  v. 
Winfield  Nat.  Bank,  66  Kan.  177,  71  Pac. 
235;  First  Nat.  Bank  v.  Johnson,  68  Neb. 
641,  94  N.  W.  837,  4  Ann.  Cas.  485;  Re 
Sheridan,  98  Fed.  406,  3  Am.  Bankr.  Rep. 
654;  Morgan  v.  First  Nat.  Bank,  76  C.  C. 


A.  236,  145  Fed.  466;  16  Am.  Bankr.  Rep. 
645;  Re  W.  W.  Mills  Co.  162  Fed.  44. 

The  mortgage  clause  simply  makes  an 
additional  contract  with  the  mortgagee, 
which  becomes  important  only  when  the 
mortgagor  has  defaulted. 

1  Cooley,  Briefs  on  Insurance,  p.  776; 
Scottish  Union  A  Nat.  Ins.  Co.  v.  Enslie, 
78  Miss.  1(|7,  28  So.  822;  Washington  Nat. 
Bank  v.  Smith,  15  Wash.  160,  45  Pac.  736; 
Ermentrout  v.  American  F.  Ins.  Co.  60 
Minn.  418,  62  N.  W.  548;  Berthold  v.  Clay 
F.  A  M.  Ins.  Co.  2  Mo.  App.  811;  Chamber- 
lain V.  New  Hampshire  F.  Ins.  Co.  55  N.  H. 
249;  Kane  v.  Hibernia  Mut.  F.  Ins.  Co. 
38  N.  J.  L.  441,  20  Am.  Rep.  409;  Cone  ▼. 
Niagara  F.  Ins.  Co.  60  N.  T.  619;  Baltis 
y.  Dobin,  67  Barb.  507;  Alamo  F.  Ins.  Co. 
T.  Davis,  25  Tex.  Civ.  App.  342,  60  S.  W. 
802. 

The  right  of  the  trustee  in  bankruptcy, 
having  set  aside  the  mortgage  as  fraudu- 
lent or  preferential,  to  subject  the  proceeds 
of  the  insurance  to  the  debts  of  the  mort- 
gagor, is  dear. 

North  Star  Boot  &  Shoe  Q>.  v.  Ladd,  32 
Minn.  381,  20  N.  W.  334;  Palmer  v.  Smith, 
126  Mich.  352,  85  N.  W.  870;  Reed  City 
V.  Reed  City  Veneer  &  Panel  Works,  165 
Mich.  599,  131  N.  W.  385. 

Warrington,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  cause,  in  bankruptcy,  was  heard  in 
the  court  below  upon  bill  of  complaint  and 
answer,  cross  bill  and  answer,  and  repli- 
cations. The  Maple  Valley  Canning  Com- 
pany, a  corporation  of  Michigan,  doing  busi- 
ness  in  Brown  City,  of  that  state,  was 
adjudged  bankrupt  July  16,  1906,  and  the 
trustee,    Windsor,    was    appointed    August 


the  infirmity  of  the  subject  of  the  prefer- 
ence where  the  bankrupt  had  such  an  in- 
terest in  the  policy  that  he  could  have 
maintained  a  suit  upon  it  is  undoubtedly 
founded  upon  sound  principles.  The  case 
of  Palmer  v.  Smith,  126  Mich.  352,  85  N.  W. 
870,  3  N.  B.  N.  Rep.  608,  which  is  set  out  at 
length  in  the  Windsor  Case,  perhaps  lends 
more  support  to  the  above-reported  decision 
than  any  other  which  an  extended  search 
has  revealed;  since,  although  it  does  not 
expressly  decide  the  exact  question  raised 
therein,  the  conclusion  reached  seems  incom- 
patible with  any  theory  except  that  applied 
in  the  Windsob  Case.  Other  cases  which 
approach  the  question  are  Hanson  v.  Blake. 
155  Fed.  342,  and  Re  West  Norfolk  Lumber 
Co.  112  Fed.  759,  both  of  which  are  set 
out  in  Bbown  Cmr  Sav.  Bank  v.  Windsor, 
and  therein  distinguished  on  the  ground 
that  the  alleged  preferences  were  not  void- 
able because  given  for  present  loans;  and 
Re  Little  River  Lumber  Co.  92  Fed.  585, 
wherein  it  was  held  that  creditors  who  had 
received  the  proceeds  of  policies  of  insur- 
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ance  made  payable  to  such  creditors  "as 
their  interest  may  apjj^ear,"  which  had  been 
taken  out  within  four  months  of  bank- 
ruptcy, and  while  the  bankrupt  was  'in- 
solvent, and  without  any  agreement  as  to 
a  pledge  thereof,  but  which  were  renewals 
of  policies  previously  taken  out,  and  which 
had  been  pledged  as  collateral  security  for 
a  then  present  advancement  of  goods  and 
money,  could  not  be  compelled  to  surrender 
the  proceeds,  a  loss  having  occurred  before 
the  adjudication  in  bankruptcy,  and  the 
creditors  having  received  the  amount,  in 
order  to  prove  the  balance  of  their  debt, 
the  decision  being  upon  the  grounds  that 
the  original  pledge  did  not  constitute  a 
preference  within  the  meaning  of  the  bank- 
ruptcy act,  as  the  renewals  related  back  to 
the  original  transaction,  which  was  more 
than  four  months  before  bankruptcy,  and 
that  there  was  no  showing  of  an  intent  to 
prefer  such  creditors  over  other  creditors, 
either  at  the  time  the  policies  were  pledged 
or  renewed. 

•     O.  J.  C. 
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11th   following.     Tlie   important   issues   in- 
volve: 

(1)  The  validity  of  a  mortgage  given  b^ 
the  k>ankrupt,  as  an  alleged  preference,  bear-  ' 
ing  date  April  10,  1906,  recorded  April  13th, 
to  the  Brown  City  Savings  Bank,  for  $4,187.- 
02  (to  secure  it  and  certain  other  credit- 
ors), upon  the  real  estate  and  plant  of  the 
bankrupt.  • 

(2)  Was  the  mortgage,  as  far  as  it  pur- 
ports to  secure  the  bank,  given  in  pursu- 
ance of  a  promise  made  by  the  bankrupt, 
on  September  16,  1906,  so  to  secure  about 
$2,038,  which  it  then  owed  the  bank,  in  con- 
sideration of  the  bank's  releasing  $1,500 
then  in  its  possession  (derived  from  col- 
lections it  had  made  of  invoices  of  the 
bankrupt,  and  covered  by  instruments  in  the 
form  of  warehouse  receipts  previously  giv- 
en by  it  to  the  bank  to  secure  advances), 
and  consequently,  as  regards  the  bank,  is 
the  mortgage  to  be  considered  as  of  Sep- 
tember 15th,  instead  of  the  date  it  bears? 

(3)  The  title  to  certain  proceeds  of  in- 
surance amounting  to  $1,249,  received  by 
the  bank  June  7,  1906,  under  a  policy  of 
fire  insurance  issued  in  the  name  of  the 
bankrupt  May  10,  1906,  with  the  standard 
mortgage  clause  attached,  upon  certain  im- 
provements situated  on  the  mortgaged  prop- 
erty, which  were  partially  destroyed  by  fire 
on  May  25,  1906. 

Testimony  was  taken  and  documentary 
proofs  were  ofi'ered  before  a  special  exami- 
ner. The  decree  below  was  that  the  mort- 
gage was  invalid  as  against  the  trustee  for 
reasons  stated  in  the  opinion,  that  the  pro- 
ceeds of  insurance  are  a  substitute  for  such 
invalid  mortgage,  and  that  the  bank  forth- 
with pay  same  with  interest  to  the  trustee. 
It  was  conceded  in  the  trial  court  that  the 
mortgage,  when  considered  as  of  its  date, 
operated  as  a  preference;  and,  independ- 
ently of  concession,  this  is  clearly  true.  The 
effort  to  show  an  oral  agreement  of  Sep- 
tember 15,  1905,  for  a  mortgage,  failed. 
It  is  not  necessary  to  discuss  the  evidence 
at  length,  for  the  conclusion  reached  in  this 
behalf  was  based  on  the  facts.  Our  ex- 
amination of  the  record  satisfies  us  that 
the  learned  trial  judge  was  right  in  con- 
cluding that  ".  .  .  The  arrangement  for 
giving  a  real -estate  mortgage  was  too  vague 
and  uncertain.  I  think  it  amounted  only 
to  a  promise  that  a  real-estate  mortgage 
would  be  given,  if,  after  a  little,  no  other 
way  out  of  the  difficulty  could  be  found,  and 
that  in  any  event  it  should  not  be  given 
to  anyone  else." 

We  concur  in  the  court's  further  conclu- 
sion that,  while  the  bank  seems  to  have 
given  up  such  rights  as  it  had  to  keep  $1,500 
then  on  deposit  to  the  credit  of  the  bank- 
41  L.R.A.(N.S.) 


rupt,  it  is  not  clear  that  any  of  this  sum 
was  applied  to  old  debts  ratlior  than  to  the 
purchase  of  other  assets  which,  in  ultimate 
effect,  became  subject  to  rights  in  the  bank 
substantially  equivalent  to  those  released. 
Furthermore,  we  think  the  weight  of  the 
evidence  shows  that  the  conversation  in 
which  it  is  claimed  that  the  alleged  oral 
agreement  was  made  took  place  between 
and  in  the  presence  alone  of  the  secretary 
of  the  bankrupt  corporation  and  the  presi- 
dent of  the  bank.  The  secretary  was  with- 
out authority  to  bind  his  company  to  such  a 
promise,  and  the  president  of  the  bank  was 
also  a  director  of  the  bankrupt  corporafion 
and  knew  the  extent  of  the  secretary's  au- 
thority. The  mortgage  cannot  be  said  to 
have  been  a  ratification  of  anything  said 
by  the  secretary  in  September,  becatise  it 
does  not  appear  that  the  directors  or  stock- 
holders had  knowledge  of  the  alleged  oral 
agreement.  We  are  not  called  upon,  then, 
to  consider  the  validity  of  the  mortgage  of 
April  10th  as  if  it  bore  date  and  was  de- 
livered September  15,  1905;  nor  the  other 
interesting  questions  that  would  result. 

We  come  next  to  the  issue  concerning 
the  insurance  proceeds.  It  is  contended 
by  the  bank  that  the  insurance  was  taken 
at  its  instance  and  solely  for  its  protection; 
that  it  paid  the  premium,  received  the  pro- 
ceeds from  the  insurance  company,  and 
should  be  decreed  to  have  a  valid  title 
thereto  as  against  the  trustee.  At  the  time 
the  policy  of  insurance  was  issued,  the  sec- 
retary of  the  bankrupt  company  was  also 
agent  of  the  insurance  company.  After  tes- 
tifying that  the  president  of  the  bank,  at' 
the  time  he  got  the  mortgage,  made  appli- 
cation for  insurance,  the  agent  continued: 
"He  wanted  me  to  write  a  policy  direct  to 
the  bank,  and  I  told  him  I  couldn't  do  it 
Q.  Wliat  further  was  said?  A.  I  told  him 
I  would  write  it  in  the  name  of  the  com- 
pany, and  attach  a  mortgage  clause  with 
a  full  contribution  which  would  cover  their 
interest  just  the  same,  and  at  that  time 
he  didn't  seem  to  think  that  would  do.  .  .  • 
He  said  it  wouldn't  do ;  he  wanted  it  to  run 
straight  to  the  Brown  City  Savings  Bank." 

The  president  of  the  bank,  after  testify- 
ing that  he  applied  for  insurance  directly 
to  the  bank,  stated:  "He  wrote  the  policy 
and  brought  it  over  to  me,  and,  on  exam- 
ining it,  I  found  he  had  it  running  to  the 
staple  Valley  Canning  Company,  and  I  says: 
'Mr.  Dafoe,  that  is  not  what  I  want  at  all. 
I  want  the  policy  to  the  Brown  City  Sav- 
ings Bank.'  And  he  said  it  didn't  make 
any  difference,  that  he  couldn't  write  it  that 
way,  and  I  had  faith  in  him  all  right 
enough  and  I  paid  him  for  the  policy." 
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Mr.  Dafoe  further  testified: 

Q.  Did  the  Maple  Valley  Canning  Com- 
pany at  any  time  solicit  from  you  as  an 
agent,  or  did  you  solicit  insurance  for  the 
Maple  Valley  Canning  Company  after  the 
mortgage  was  given? 

A.  Yes,  we  attempted  to  get  insurance. 

Q.  After  the  mortgage  was  given? 

A.  Yes,  sir. 

Q.  Were  you  able  to  get  any? 

A.  No,  sir. 

Q.  Then  the  only  insurance  that  was 
written  after  the  mortgage  was  given  was 
this  policy  upon  the  solicitation  of  the 
Brown  City  Savings  Bank? 

A.  Y'es,  sir. 

Q.  And  the  premium  was  paid  by  the 
Brown  City  Savings  Bank? 

A.  Yes,  sir. 

Comparison  of  the  sum  received  by  the 
bank  from  tlie  insurance  company  with  the 
amount  credited  on  the  mortgage  note  in- 
dicates that  the  bank  retained  out  of  the 
insurance  proceeds  the  amount  of  the  pre- 
mium it  had  paid;  and  we  do  not  under- 
stand this  to  be  denied.  It  is  sometimes 
material  whether  the  mortgagor  or  the 
mortgagee  is  to  pay  the  premium  (Pendle- 
ton V.  Elliott,  67  Mich.  498,  35  N.  W.  97) ; 
and  the  fact  in  the  present  case  that  the 
bank  so  reimbursed  itself  is  of  some  im- 
portance as  a  test  of  whether  the  pur- 
pose really  was  to  obtain  insurance  solely 
in  the  interest  of  the  bank.  Further,  the 
mortgage  contains  this  clause:  "The  said 
mortgagor  will  also  keep  all  buildings  erect- 
ed and  to  be  erected  upon  said  lands  in- 
sured against  loss  and  damage  by  fire,  with 
insurers,  and  to  an  amount,  approved  by 
the  mortgaj»ec,  as  a  further  security  to  said 
mortgage  debt,  and  assign  and  deliver  to 
the  said  mortgagee  all  insurance  upon  said 
property." 

The  mortgage  also  provided  that,  on  de- 
fault of  the  mortgagor  to  procure  and  main- 
tain insurance,  the  mortgagee  might  effect 
such  insurance,  and  the  sum  paid  therefor 
should  be  a  further  lien  on  the  premises, 
payable  at  once  with  interest  at  7  per  cent, 
and  upon  failure  for  thirty  days  to  repay 
such  insurance  premium,  the  principal  sum 
should,  at  the  option  of  the  mortgagee,  be- 
come forthwith  payable. 

The  policy  in  terms  insured  the  canning 
coinpany  for  one  year  from  the  10th  of 
May,  1906,  to  an  amount  not  exceeding 
$2,000;  and  provided  that  if,  with  the  con- 
sent of  the  canning  company,  an  interest 
under  the  policy  should  exist  in  favor  of 
a  mortgagee,  the  conditions  of  the  policy 
should  apply  in  the  manner  written  upon 
or  attached  to  the  policy.  There  was  at- 
tached to  the  policy  a  clause  which  appears 
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in  the  margin. l  It  will  be  observed  that 
this  clause  made  any  loss  payable  to  the 
Brown  City  Savings  Bank  "as  first  mort- 
gagee ...  as  interest  may  appear,"  and 
further,  that  the  insurance  as  to  the  inter- 
est of  the  mortgagee  should  not  be  invali- 
dated by  any  act  or  neglect  of  the  mort- 
gagor, etc.  It  is  well  to  bear  in  mind  the 
provisions  that  the  mortgagor  was  express- 
ly insured  for  $2,000,  with  loss  payable  to 
the  mortgagee  as  its  "interest  may  appear" 
and  at  the  same  time  to  consider  whether 
the  mortgagor  would  not  have  been  entitled 
to  receive  the  insurance  proceeds  if,  prior 
to  the  loss,  it  had  paid  the  mortgage  debt. 
At  the  time  this  mortgage  was  given  and 

1  "Michigan  Standard  Policy,  Mortgagee 
Clause  with  full  contribution. 

"Loss  or  damage,  if  any,  under  this  pol- 
icy, shall  be  payable  to  Brown  City  Sav- 
ings Bank,  as  first  mortgagee  (or  trustee), 
as  interest  may  appear,  and  this  insur- 
ance, as  to  the  interest  of  the  mortgagee 
(or  trustee)  only  therein,  shall  not  be  in- 
validated by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  within-described 
property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to 
the  property,  nor  by  any  change  in  the  title 
or  ownership  of  the  property,  nor  by  the 
occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this 
policy:  Provided,  that  in  case  the  mort- 
gagor or  owner  shall  neglect  to  pay  any 
premium  due  under  this  policy,  the  mort- 
gagee (or  trustee)  shall,  on  demand,  pay 
the  same. 

"Provided,  also,  that  the  mortgagee  (or 
trustee)  shall  notify  this  company  of  any 
change  of  ownership  or  occupancy  or  in- 
crease of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  (or  trustee), 
and,  unless  permitted  by  this  policy,  it 
shall  be  noted  thereon  and  the  mortgagee 
(or  trustee)  shall,  on  demand,  pay  the 
premium  for  such  increased  hazard  for  the 
term  of  the  use  thereof;  otherwise  this 
policy  shall  be  null  and  void. 

"This  company  reserves  the  right  to  can- 
cel this  policy  at  any  time,  as  provided  by 
its  terms,  but  in  such  case,  this  policy  shall 
continue  in  force  for  the  benefit  only  of 
the  mortgagee  (or  trustee)  for  ten  days 
after  notice  to  the  mortgagee  (or  trustee) 
of  such  cancelation,  and  shall  then  cease, 
and  this  company  shall  have  the  right,  on 
like  notice,  to  cancel  this  agreement. 

"In  case  of  any  other  insurance  upon  the 
within-described  property,  this  company 
shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  or  damage 
sustained  than  the  sum  hereby  insured 
bears  to  the  whole  amount  of  insurance  on 
said  property,  issued  to  or  held  by  any 
party  or  parties  having  an  insurable  in- 
terest therein,  whether  as  owner,  mortgagee, 
or  otherwise. 

"Whenever  this  company  shall  pay  the 
mortgagee    (or  trustee)   any  sum  for  loss 
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the  insurance  applied  for,  it  could  not,  of 
course,  be  known  what  amount,  if  any,  as 
proceeds  of  insurance,  would  accrue,  and, 
BO  far  as  disclosed,  the  value  of  the  property 
as  a  going  concern  exceeded  the  amount  of 
the  insurance  obtained,  as  also  the  amount 
of  the  bank's  nominal  interest  under  the 
mortgage;  even  as  dead  property  its  value 
was  perhaps  as  much  as  the  insurance;  its 
cost  was  much  more.  It  is  objected  that 
parol  evidence  is  not  admissible  to  vary  the 
written  policy  (Lynchburg  F.  Ins.  Co.  v. 
West,  76  Va.  576,  678,  44  Am.  Rep.  177, 
and  eases  there  cited) ;  but,  waiving  this, 
and  looking  at  the  evidence  as  a  whole,  we 
are  not  satisfied  that  the  contract  was  not 
the  one  written.  It  is  insisted  that,  if  the 
contract  be  considered  in  its  written  form, 
the  effect  of  the  clause  attached  was  to  in- 
sure the  interest  of  the  mortgagee  solely, 
and  that  the  insurance  was  not  an  incident 
to  the  property  insured,  but  was  a  special 
agreement  to  protect  the  mortgagee  against 
its  loss.  On  the  other  hand,  it  is  urged 
that  this  did  not  change  the  primary  con- 
tract to  insure  the  mortgagor's  interest  so 
long  as  it  did  not  violate  any  condition  of 
the  policy,  and  so  did  not  forfeit  its  right 
under  it.  Language  may  be  found  in  de- 
cisions treating  of  the  rights  of  mortgagees 
under  policies  containing  clauses  similar  to 
the  present  one,  which  regards  the  policies 
as  operating  to  insure  the  mortgagors  and 
mortgagees  separately,  and  to  give  the  mort- 
gagees the  same  benefit  as  if  they  had 
taken  out  separate  policies.  However,  we 
think  there  are  but  few  decisions  which, 
when  applied  to  their  facts,  go  further  than 
to  protect  the  mortgagee  against  the  mort- 
gagor's violations  of  conditions  of  the  poli- 
cy; otherwise  stated,  the  apparent  object 
of  the  clause  is  to  enable  the  mortgagee  not 
in  fault  to  recover,  when  a  mortgagor  in 
fault  cannot  recover,  against  the  insurance 
company.  Thus  two  distinct  contracts  are 
involved,  one  to  indemnify  the  mortgagor, 
and  the  other  the  mortgagee.  But  the  con- 
tract of  the  mortgagee  may  in  a  practical 


sense  be  said  to  be  dormant  while  the  mort- 
gagor keeps  the  conditions  of  the  policy,  and 
to  become  active  when  he  fails  to  keep 
them.  The  bank  rests  its  claims  in  this 
respect  on  Hastings  v.  Westchester  F.  Ins. 
Co.  73  N.  Y.  141,  164;  City  Five  Cents  Sav. 
Bank  v.  Pennsylvania  F.  Ins.  Co.  122  ^fass. 
166,  167;  Syndicate  Ins.  Co.  v.  Bohn  (C.  C. 
A.  8th  C.)  27  JjJEiJi,  814,  12  C.  C.  A.  531,  27 
U.  S.  App.  564;  65  Fed.  165,  16S,  and 
other  kindred  4ecisions.* 

Decisions  of  this  class,  as  we  understand 
them,  are  correctly  interpreted  in  Smith 
V.  Union  Ins.  Co.  25  R.  I.  260,  265,  266, 
105  Am.  St.  Rep.  882,  66  Atl.  715,  717,  in 
which  a  mortgagee  brought  suit  to  recover 
upon  three  policies  of  insurance  in  the 
standard  form,  each  containing  a  clause 
similar  to  the  one  in  question  here.  Judge 
Douglas  said:  "Now  all  the  elements  of 
such  a  contract  appear  in  this  new  form. 
Taken  together  with  the  rest  of  the  policy, 
the  company  insure  first  Thomas  Cullam 
[mortgagor]  for  any  loss  which  may  come 
to  him  by  reason  of  the  destruction  of  the 
property  described.  This  contract  is  sub- 
ject to  certain  conditions  appropriate  to 
the  relation  of  owner  to  the  insurer.  So 
long  as  this  relation  exists  and  these  con- 
ditions are  performed,  the  contract  with 
Cullam  is  in  force.  If  loss  occurs  while  it 
is  in  force,  it  is  paid,  by  direction  of  the 
mortgage  clause,  to  Smith  to  the  amount 
of  his  mortgage,  and  the  balance,  if  any 
to  Cullam;  the  amount  paid  to  Smith  ex- 
tinguishes his  mortgage  debt  fully  or  pro 
tanto.  All  this  would  have  taken  place 
under  the  old  form  of  clause;  and,  when 
the  conditions  are  as  supposed,  the  new 
parts  of  the  clause  have  no  application. 
When  Cullam  parts  with  or  loses  his  inter- 
est, fails  to  pay  premiums,  or  violates  the 
conditions  of  the  policy,  the  new  provisions 
become  effectual.  These  deal  with  the  in- 
terest of  the  mortgagee.  "This  insurance 
as  to  the  interest  of  the  mortgagee  only 
therein  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner,  etc.. 


or  damage  under  this  policy,  and  shall 
claim  that  as  to  the  mortgagor  or  owner, 
no  liability  therefor  existed,  this  company 
shall,  to  the  extent  of  such  payment,  be 
thereupon  legally  subrogated  to  all  the 
rights  of  the  party  to  whom  such  payments 
shall  be  made,  under  all  securities  held  as 
collateral  to  the  mortgage  debt,  or  may, 
at  its  option,  pay  to  the  mortgagee  (or 
trustee)  the  whole  principal  due  or  to 
grow  due  on  the  mortgage,  with  interest, 
and  shall  thereupon  receive  a  full  assign- 
ment and  transfer  of  the  mortgage  and  of 
all  such  other  securities;  but  no  subroga- 
tion shall  impair  the  right  of  the  mortgagee 
(or  trustee)  to  recover  the  full  amount  of 
its  claim." 
41  L.R.A,(N.S.) 


'That  is,  decisions  like  Hanover  F.  Ins. 
Co.  V.  Bohn,  48  Neb.  743,  747,  58  Am.  St. 
Rep.  719,  67  N.  W.  774;  Pioneer  Sav.  &  L. 
Co.  V.  Providence  Washington  Ins.  Co.  17 
Wash.  175,  176,  38  L.R.A.  397,  49  Pac 
231;  Magoun  v.  Fireman's  Fund  Ins.  Co. 
86  Minn.  486,  490,  91  Am.  St.  Rep.  370,  91 
N.  W.  5;  Phenix  Ins.  Co.  v.  Omaha  Loan 
&  T.  Co.  25  L.RJl.  679,  and  note  (41  iCeb. 
834,  60  N.  W.  133)  ;  Westchester  F.  Ins. 
Co.  V.  Coverdale,  48  Kan.  446,  29  Pac.  682; 
Hartford  F.  Ins.  Co.  v.  Olcott,  97  111.  439. 
453;  Meriden  Sav.  Bank  v.  Home  Mut.  F. 
Ins.  Co.  50  Conn.  396,  399;  Reed  v.  Fire- 
men's Ins.  Co.  81  N.  J.  L.  523,  35  L.R.A. 
(N.S.)  343,  80  Atl.  462,  465;  Cooley,  Briefs 
on  Insurance,  pp.  777«  778. 


101^ 


BROWK  CITV  SAV.  BANK  t.  WINDSOR. 


1017 


is  the  language  winch  meets  the  new  con- 
dition of  affairs;  and  the  closing  paragraph] 
conclusively  shows  that  the  suhsisting  agree- 
ment, which  springs  into  life  when  the: 
contract  with  the  owner  dies,  is  the  familiar 
one  of  insurance  of  a  mortgagee's  interest, — 
an  indemnity  for  loss  of  the  security, — ! 
in  which  the  owner  has  no  part  and  from 
which  he  can  claim  no  benefit.  The  con-' 
tract  thenceforth  is  between  the  insurer, 
and  the  mortgagee  only,  and  the  relation 
of  the  original  insured  to  the  property,  and 
his  acts  or  neglect  concerning  it,  are  of  no 
account.  And  the  two  contracts  combined 
in  the  policy  and  the  mortgage  clause  are 
separable  and  independent  from  the  begin- 
ning. When  the  first  fails,  or  if  it  never- 
attaches,  the  second  begins  and  proceeds, 
subject  to  its  own  conditions  and  limita- 
tions. This  construction  has  been  adopted 
by  all  the  courts  whose  decisions  on  the 
subject  have  been  brought  to  our  attention." 
It  is  to  be  observed  that,  in  the  instant 
ease,  the  bankrupt  did  not  violate  any  con- 
dit9^  of  the  policy  of  insurance,  and  so  was 
not  in  any  respect  in  default  upon  the  con- 
tract between  it  and  the  insurance  company. 
True,  as  between  the  bankrupt  and  the 
bank,  the  bankrupt  should  have  paid  the 
premium  in  the  first  instance;  but  this  did 
not  concern  the  insurance  company  and 
did  not  impair  its  contract  with  the  bank- 
rupt. It  i&  plainly  deducible  from  the 
decisions  cited  that,  where  the  mortgage 
debt  is  less  than  the  recoverable  insurance 
proceeds,  the  mortgagor  (not  in  default), 
as  well  as  the  mortgagee,  has  an  interest  in 
such  proceeds  as  certainly  as  he  has  in  the 
property  itself.  We  are  not  unmindful  of 
Mr.  Dafoe's  statement  that  the  bankrupt' 
could  not  obtain  separate  insurance  after 
the  mortgage  was  given.  The  reason  for 
this  is  not  stated,  and  the  fact  does  not! 
seem  decisive  of  the  meaning  that  should 
be  given  to  the  policy  that  was  admittedly 
written  and  accepted.  If,  upon  any  hy- 
pothesis, we  may  regard  the  contract  of, 
insurance  as  intended  to  vest  in  the  owner 
any  title  to  or  interest  in  the  proceeds  of 
insurance  in  case  of  loss,  it  is  reasonably 
plain  that  the  right  of  the  trustee  is  not 
to  be  tested  alone  by  the  general  rule  that 
insurance  does  not  attach  to  the  realty  as 
an  incident*  and  the  proceeds  do  not  stand 
in  its  place.  If  it  was  not  so  intended  by 
the  contract, — if  in  truth  the  parties  were 
conscious  that  the  mortgage  would  not 
stand  the  test  of  the  bankruptcy  act,  and 
were  seeking  to  place  possible  insurance 
proceeds  beyond  the  reach  of  that  act, — 
it  is  not  easy,  under  the  facts  of  this  case, 
to  perceive  how  the  class  of  decisions  before 
alluded  to  aids  them.  No  such  question 
was  there  involved  or  decided. 
41  L.R.A.(N.S.) 


Another  theory  urged  is  that  the  mort- 
gage at  most  was  only  voidable  at  the  in- 
stance of  creditors  or  their  representative, 
the  trustee;  and  since  the  mortgagee  had 
an  insurable  interest,  and  the  proceeds  are 
not  the  same  thing  as  the  property,  and  are 
less  than  the  mortgage  debt,  no  one  has  any 
interest  in  them  except  the  bank.  To  sup- 
port this  contention  reliance  is  placed  on  a 
class  of  decisions  which  pass  upon  rights 
of  insured  grantees  of  property  under  con- 
veyances either  void  or  voidable  at  the  in- 
stance of  the  grantors'  creditors,  where  the 
insurance  policies  were  taken  in  the  names 
of  such  grantees  or  their  trustees,  and  it 
was  held  that  the  insurance  proceeds  were 
the  individual  property  of  the  grantees, 
and  not  recoverable  by  creditors  of  the 
grantors.  For  example,  Lerow  v.  Wilmarth, 
9  Allen,  382,  is  relied  on  and  may  be  re- 
ferred to  as  illustrative  of  counsels'  argu-. 
ment.  There  a  solvent  husband  conveyed 
real  estate^  to  a  trustee  for  the  benefit  of 
the  grantor's  wife  and  children.  Two  years 
later  the  grantor  gave  his  daughter  some 
household  furniture  and  insured  it  in  his 
own  name  as  trustee  "for  the  benefit  of 
whom  it  might  concern,"  and  it  was  subse- 
quently destroyed  by  fire.  It  did  not  appear 
that  he  had  any  intention  to  delay  or  de- 
fraud creditors  by  these  gifts.  Two  years 
after  effecting  such  insurance,  he  obtained 
a  discharge  in  insolvency  from  all  his  debts 
due  in  July,  1857;  but  the  plaintiff's  claim 
was  subsequently  revived  by  a  new  promise. 
Suit  on  the  claim  so  revived  to  subject  the 
proceeds  of  insurance  to  its  payment  failed. 
Holding  that  the  insurance  money  did  not 
belong  to  the  donor  in  his  own  right,  and 
answering  a  contention  that  the  transfer 
«was  a  voluntary  conveyance,  and  fraudulent 
and  void  as  to  creditors  to  whom  he  was  at 
its  date  indebted,  Bigelow,  Ch.  J.,  said  (at 
page  386  of  9  Allen):  ''Be  it  so.  This 
does  not  in  our  view  at  all  change  the  rights 
of  the  parties  to  the  funds  in  the  hands 
of  the  supposed  trustee.  If  the  conveyance 
was  void  as  to  the  creditors  of  the  de- 
fendant, it  was  nevertheless  perfectly  good 
and  valid  inter  partes.  The  title  passed  to 
the  daughter,  and  she  held  the  property 
by  an  unimpeachable  right,  as  against  a]l 
the  world  except  the  creditors  of  her  father. 
It  was  only  in  the  contingency  that  he 
might  at  some  future  day  become  insolvent 
tliat  she  was  liable  to  be  disturbed  in  her 
possession  and  use  of  'the  property  which 
he  had  conveyed  to  her.  But  this  contin- 
gency in  no  way  affected  her  right  to  ob- 
tain insurance  on  the  property  in  her  own 
name,  and  for  her  own  benefit.  Her  insur- 
able interest  was  perfect  and  complete.  The 
rights  of  creditors  were  not  interfered  with 
or  impaired  by  the  insurance  effected  on 
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the  property  for  her  benefit.  It  was  a  val- 
id contract,  which  she  liad  a  right  to  make, 
and  the  benefit  which  accrued  to  her  from 
it  cannot  be  defeated  by  third  persons  on 
the  ground  that  she  held  the  property  by 
title  which,  in  a  certain  contingency,  might 
be  defeasible.  It  cannot  be  said  that  the 
money  received  on  the  policy  stands  in  the 
place  of  the  property  destroyed.  It  is  in 
no  proper  or  just  sense  the  proceeds  of  the 
property.  It  is  a  sum  paid  by  the  insurer 
in  consideration  c»f  a  certain  premium,  as 
an  indemnity  for  the  loss  of  property  in 
which  the  person  insured  has  a  legal  and 
insurable  interest.  This  indemnity  cannot 
be  taken  away  by  setting  up  a  contingent 
right  or  title  in  third  persons  in  the  prop- 
erty, in  which  the  insured  had  a  valid  in- 
surable interest  at  the  time  of  the  loss.  If, 
therefore,  the  plaintiflf  could  maintain  the 
position  that  the  transfer  of  the  personal 
property  to  the  daughter  was  void  as  to 
creditors  he  would  still  fail  «to  show  a 
want  of  a  valid  insurable  interest  in  her,  or 
any  right  to  hold  the  money  in  the  hands  of 
the  supposed  trustee." 

Similarly,  in  Nippes's  Appeal,  76  Pa.  472, 
in  a  case  kindred  in  principle,  though  a 
longer  time  had  intervened  between  the 
date  of  the  voluntary  conveyanoe  (which 
the  husband  had  made  to  his  wife)  and  the 
commencement  of  the  suit.  Judge  Sharswood 
reached  a  like  result.  Further  cases  of 
this  class  cited  are  Bemheim  v.  Beer,  56 
Miss.  149,  Forrester  v.  Gill,  11  Colo.  App. 
410,  53  Pac.  230,  and  notes  to  §  19,  1  Moore, 
Fraud.  Conv.  p.  118.  The  facts  of  some  of 
those  cases  show  insolvency  of  the  grantors 
and  a  purpose  to  defraud  creditors  at  the 
times  of  conveyance  and  insurance.  Mc- 
Lean V.  Hess,  106  Ind.  655,  7  N.  E.  567; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Brunswick 
Grocery  Co.  113  Ga.  786,  39  S.  E.  483. 

The  decisive  question  is  whether  the  prin 
ciples  of  either  class  of  the  decisions  relied 
on  govern  a  case  like  this.  We  have  found 
that  the  mortgage  was  given  and  received 
in  violation  of  the  bankruptcy  law.  Wc 
have  seen  that  the  mortgagee  made  appli- 
cation for  insurance  at  the  time  tlie  mort- 
gage was  executed,  and  that  the  negotia- 
tions in  that  behalf  were  conducted  by  the 
president  of  the  bank  and  the  secretary 
and  manager  of  the  bankrupt  corporation 
— then  also  the  insurance  agent.  We  have 
pointed  out  that  the  policy  of  insurance 
(so  far  as  its  provisions  need  repetition) 
actually  given  and  received  ran  to  the 
mortgagor,  with  loss,  if  any,  payable  to 
the  bank  as  first  mortgagee,  as  its  interest 
might  appear.  If  we  are  right  in  our  con- 
ception of  the  purpose  of  the  mortgage 
clause,  it  at  last  amounts  in  this  case  to 
nothing  more  than  an  appointment  of  the 
41  L.R.A.(N.S.) 


mortgagee  to  the  loss  as  far  as  its  interest 
might  appear.  This  results  from  the  fact, 
as  stated,  that  the  mortgagor  was  in  no 
respect  in  default  under  the  policy  at  the 
time  the  loss  occurred.  It  does  not  matter 
what  the  rights  of  the  mortgagee  would 
have  been  if  the  mortgagor  had  violated 
any  of  the  conditions  of  the  policy.  Xor 
can  it  signify  that  the  form  oi  the  policy 
was  such  that,  in  case  the  mortgagor  ha-I 
brought  suit  upon  it  to  recover  the  Iose, 
the  mortgagee  could  (aside  from  the  ques- 
tion we  are  discussing)  have  required  the 
proceeds  of  recovery  to  be  applied  to  ita 
debt;  for  that  would  have  been  true  under 
the  old  form  of  appointment.  The  feature 
of  importance  is  whether  the  mort<n&gor 
had  such  an  interest  in  the  policy  that  it 
could,  as  is  stated  in  the  opinion  of  the 
learned  trial  judge,  in  every  circumstance 
have  maintained  suit  upon  it.  We  are  con- 
strained to  believe  that  it  could. 

Now,  more  particularly  as  to  the  second 
class  of  cases  relied  on  and  in  which  the 
policies  were  issued  in  the  names  aloTi^ 
of  the  trustees)  of  the  persons  claiming 
the  insurance  proceeds,  it  is  clear  in  each 
instance  that  there  was  but  one  insurance 
contract,  and  that  it  was  made  directly  and 
exclusively  between  the  insured  and  insur- 
er. There  is  a  manifest  distinction  between 
that  class  of  contracts  and  the  one  now 
in  dispute.  Indeed,  the  very  insistence  that 
the  mortgage  clause  in  this  case  must  be 
treated  as  though  the  insurance  was  taken 
in  the  name  alone  of  the  mortgagee  amounts 
to  a  concession  that  the  bank's  title  to 
the  proceeds  is  dependent  upon  such  a  con- 
struction of  the  present  contract.  It  is 
to  be  observed  further  that  the  preference 
mortgage  was  made  when  the  mortgagor 
was  obviously  insolvent,  and  to  secure  past 
indebtedness.  This  is  no  less  true  respect- 
ing the  insurance  contract  and  the  proceeds 
of  loss  derived  in  virtue  of  it.  Just  ^» 
certainly  as  the  mortgagor  so  insured  the 
property  and  so  observed  the  conditions  of 
the  insurance  contract  as,  under  anv  state 
of  fact,  to  retain  an  interest  in  the  insur 
ance,  just  that  certainly  are  both  parties 
open  to  the  charge  that  a  preference  was 
intended  as  to  the  insurance  precisely  the 
same  as  was  designed  in  respect  of  the 
mortgage.  This  intent  is  not*  avoided  bj 
the  circumstance  either  that  the  insurance 
was  not  greater  than  the  debt,  or  that 
the  fire  did  not  happen  to  destroy  enough 
property  to  exceed  the  debt.  Plainly,  if 
the  mortgagor  had  paid  the  debt  before 
the  loss  occurred,  it  would  have  been  en- 
titled to  the  proceeds.  Smith  v.  Union  Ina 
Co.  25  R.  I.  260,  265,  266,  106  Am.  St.  Rep. 
882,  55  Atl.  715,  717.  It  will  not  do,  there- 
fore, simply  to  assert  that  the  proceeds  be- 
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long  to  the  mortgagee,  nor  that  the  credit- 
ors can  lose  nothing  if  title  be  declared 
to  be  in  the  bank.  So  also  of  the  conten- 
tion that  the  mortgagee  had  an  insurable 
interest,  subject  only  to  the  chance  of  the 
creditors  taking  steps  to  have  the  mortgage 
vacated.  The  answer  is  not  that  the  bank 
had  no  insurable  interest.  It  is  that  it  did 
not  insure  that  interests  for  its  exclusive 
benefit  and  protect  ion,  and  the  insurance 
transaction,  we  think,  may  safely  be  said 
to  have  been  part  of  the  mortgage  scheme 
of  preference;  the  far-reaching  consequences 
of  a  contrary  holding  are  apparent. 

Strangely  enough  the  question  we  are  en- 
deavoring to  solve  does  not  appear  to  have 
arisen  under  any  of  the  bankruptcy  acts; 
at  least,  no  case  directly  in  point  has  been 
cited,  and  we  have  not  discovered  any. 
The  nearest  approach  that  we  have  found 
appears  in  Hanson  v.  W.  L.  Blake  &  Co. 
(D.  C.)  165  Fed.  342.  The  bankrupt,  Hicks, 
had  assigned  to  his  wife  a  claim  against  an 
insurance  company.  She  testified  that  the 
assignment  of  the  policy  was  made  to  pro- 
tect her  from  loss  for  money  which  she 
had  loaned  her  husband,  and  that  her  hus- 
band thought  she  ought  to  be  secured. 
Judge  Hale  said  of  this  (page  360  of  155 
Fed.)  :  **It  is  unquestioned,  however,  that 
this  assignment  was  to  secure  a  prior 
existing  indebtedness.  The  assignment  was 
made  on  August  25,  1003.  Hicks's  petition 
in  bankruptcy  was  field  in  this  court  De- 
cember 2,  1003.  The  assignment  was  clearly 
a  preference,  and  was  in  violation  of  §§ 
60a  and  60b  of  the  amended  bankruptcy 
act  of  February  5,  1003.  .  .  .  Mrs.  Hicks 
had  no  legal  claim.  She  has  no  equitable 
lien  upon  any  fund  now  before  the  court." 

The  court  found  that  several  creditors 
who  had  advanced  moneys  on  the  faith  of 
promises  of  security  were  entitled  to  equit- 
able liens,  but  the  basis  of  each  of  those  al- 
lowances was  a  present  loan.  The  doctrine 
of  equitable  lien  as  respects  a  mortgagee  in 
whose  favor  %  covenant  to  insure  mortgaged 
premises  for  the  better  security  of  the  mort- 
gagee exists  was  stated  by  Justice  Bradley 
in  Wheeler  v.  Factors  &  T.  Ins.  Co.  101  U. 
S.  442,  25  L.  ed.  1057 ;  but  it  is  not  helpful 
to  the  bank  in  the  present  case.  So  of  the 
decision  in  Re  West  Norfolk  Lumber  Co. 
(D.  C.)  112  Fed.  750;  for  there  the  insur- 
ance seems  to  have  been  obtained  simultane- 
ously with  the  advancement  of  loans  by  a 
bank,  and  the  effort  to  subject  the  insur- 
ance proceeds  to  the  payment  of  creditors 
failed   for  that  reason. 

The  case  of  Palmer  v.  Smith,  126  Mich. 
352,  85  N.  W.  870,  may  have  involved  the 
present  ouestion,  though  this  is  not  cer- 
tain. Palmer,  as  trustee  in  bankruptcy  of 
Wright  D.  Smith,  brought  the  action  against 
41  L.R.A.(N.S.) 


Smith's  wife  to  reach  property  alleged  to 
have  been  conveyed  in  fraud  of  creditors. 
The  bankrupt  had  conveyed  to  his  wife  the 
steam  barge  Germania  for  a  nominal  con- 
sideration, and  she  testified  that  she  never 
paid  anything  for  the  transfer.  The  barge 
was  insured,  presumably  in  her  name, 
though  this  does  not  appear.  The  barge 
burned,  and  she  collected  the  insurance 
money  and  purchased  the  barge  Porter 
Chamberlain,  and  owned  a  three-quarters 
interest  at  the  time  of  the  suit  (354).  The 
trustee  recovered  below,  and  the  judgment 
was  affirmed.  According  to  the  claim  of 
the  bank  in  the  present  case,  the  insur- 
ance proceeds  derived  from  the  loss  of  the 
Germania  belonged  to  Mrs.  Smith,  and  it 
is  hard  to  discern  why,  on  that  hypothesis, 
the  Porter  Chamberlain  did  not  also  belong 
to  her;  but  that  was  not  the  decision. 

There  remains  an  incidental  question. 
The  bank's  nominal  interest  under  the 
mortgage  was  $2,843.22.  By  its  answer  it 
surrendered  and  waived  its  claim  of  secur- 
ity under  the  mortgage  to  the  extent  of 
$765.48,  leaving  a  balance  of  $2,077.85.  De- 
ducting the  sum  received  from  the  insur- 
ance and  credited  on  the  mortgage  debt, 
a  balance  of  $880.55  remains;  and  it  is 
averred  that  this  sum  is  covered  by  the 
mortgage,  is  a  present  lien,  and  should  be 
so  decreed.  It  scarcely  need  be  stated  that 
this  claim  falls  with  the  mortgage,  and  the 
bank's  right  in  respect  of  it  is  at  most  only 
that  of  a  general  creditor. 

While  the  case  is  not  free  from  difficulty, 
yet,  in  view  of  its  facts  and  circumstances, 
we  are  disposed  to  concur  in  the  ruling  be- 
low that  the  proceeds  of.  insurance  "were 
and  are  a  substitute  for  such  invalid  mort- 
gage," and  to  hold  that  the  judgment 
should  be  affirmed,  with  costs. 
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Principal  and  agent  ~  salesman  ~  Im- 
plied aathority  —  posting  advertise- 
ments. 

A  traveling  salesman  for  a  concern  which 
sends  to  its  customers  posters  for  use  in 

Xote,  —  Authoritff  of  traveling  saleS' 
man  to  ntdke  advertising  contracts. 

The  decision  in  United  States  Bedding 
Co  V.  Andre,  that  a  traveling  salesman's  im- 
plied authority  does  not  include  authority 
to  contract  for  the  advertising  of  his  em- 
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adyertising  tbe  wares  sold  them  has  no  im- 
plied authority  to  contract  for  placing  them 
on  billboarda. 


•(October  U,  1012.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mississippi 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  for  certain  work  and 
labor  alleged  to  have  been  performed  by 
plaintiff  under  a  contract  made  with  de- 
fendant through  its  agent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  J.  Ijamb  and  J.  W.  RhodM, 
Jr.,   for  appellant. 

The  duty  of  a  traveling  salesman  is  to 
solicit  orders,  and  extends  no  farther. 

Meyer  v.  Stone,  46  Ark.  210,  55  Am.  Rep. 
577;  Brigham  v.  Hibbard,  28  Or.  386,  43 
Pac.  383;  Seattle  Shoe  Co.  v.  Packard,  43 
Wash.  527,  117  Am.  St.  Rep.  1064,  86  Pac. 
845;  6  Am.  k  Eng.  Enc.  Law,  2d  ed.  224; 
Kohn  V.  Washer,  64  Tex.  131,  53  Am.  Rep. 
745;  Taylor  Mfg.  Co.  v.  Brown,  4  Tex.  App. 
Civ.  Cas.  (Willson)  19,  14  S.  W.  1071; 
Jackson  v.  National  Bank,  18  L.R.A.  667, 
note;  Tarpey  v.  Bemheimer,  42  N.  Y.  S. 
R.  184,  16  N.  Y.  Supp.  870;  Friedman  v. 
Kelly,  126  Mo.  App.  279,  102  S.  W.  1066; 
Lee  V.  Vaughan  Seed  Store,  —  Ark.  — ,  37 
L.R.A.(N.S.)    352,    141    S.    W.   496. 

Mr.  Virgil  Greene,  for  appellee: 

Defendant  is  bound  by  any  agreement 
of  Greenspan,  the  traveling  salesman,  if  he 
made  one^  if  the  agreement  was  such  a 
one  as  was  within  the  apparent  scope  of 
his  authority,  to  make,  unless  plaintiff  had 


actual  or  constructive  notice  that  he  had 
no  auttiority  to  make  it. 

MetKger  v.  Huntington,  139  Ind.  501, 
37  N.  £.  1084,  39  N.  E.  235 ;  Flesh  v.  Lind- 
say, 115  Mo.  1,  37  Am.  St  Rep.  374,  21  S. 
W.  907;  Jacoway  v.  Insurance  Co.  49  Ark. 
320,  5  S.  W.  339;  Brown  v.  Brown,  96  Ark. 
456,  132  S.  W.  220;  Roach  v.  Rector,  93 
Ark.  528,  123  S.  W.  399. 

Franentfaal,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  instituted  by  appellee  to 
recover  for  certain  work  and  labor  which 
he  alleged  he  performed  under  a  contract 
made  with  appellant  through  its  agent. 
Appellee  is  engaged  in  a  bill-posting  busi- 
ness in  the  town  of  Osceola,  and  appellant  is 
a  mercantile  corporation  locaUd  in  the  city 
of  Memphis.  In  the  conduct  of  its  busi- 
ness, appellant  had  in  its  employ  a  travel- 
ing salesman  who  was  authorized  to  solicit 
orders  for  and  make  sales  of  its  goods. 
Among  its  customers  in  Osceola  was  a 
retail  firm  to  whom,  in  shipping  goods,  it 
also  sent  large  printed  advertisements 
which  could  be  posted  on  billboards.  Ap- 
pellee claimed  that  he  had  entered  into  a 
contract  with  appellant's  salesman  wherebj 
he  was  employed  to  post  said  advertise- 
ments on  his  billboards.  Appellant  denied 
that  such  contract  was  entered  into  by  its 
salesman,  and  claimed  that  if  it  was,  he 
was  unauthorised  to  make  it.  The  trial 
resulted  in  a  verdict  for  appellee  for  the 
amount  for  which  he  sued. 

The  testimcmy  on  the  part  of  appellee 
tended  to  prove  that  on  March  10,  1911, 


ployer's  business,  finds  support  in  the  only 
other  reported  case  which  has  been  found. 

In  Brooklyn  Daily  Eagle  v.  Dellmar,  30 
Mise.  747,  62  N.  Y.  Supp.  1041,  a  traveling 
salesman  agreed  with  the  proprietors  of  a 
store  to  whom  he  sold  a  bill  of  goods,  that 
he  would  advertise  the  fact  that  such  goods 
were  on  sale  in  their  store,  and,  pursuant 
'to  such  agreement,  procured  an  advertise- 
ment to  he  inserted  in  a  newspaper.  In 
an  action  by  the  publishers  for  the  price 
of  such  advertisement,  it  was  held  that 
the  traveling  salesman  had  no  implied  au- 
thority to  enter  into  a  contract  for  the 
advertisement  of  his  employers'  goods,  and 
so,  his  employers  having  repudiated  the 
transaction  at  the  first  opportunity,  and 
not  having  subsequently  ratified  it,  they 
were  not  liable. 

Two  analogous  cases,  involving  the  right 
of  a  local  sales  agent  to  contract  for  ad- 
vertising in  his  principal's  name,  are  in- 
cluded herein.  In  St.  liouis  Gunning  Ad- 
vertising Co.  V.  Wanamaker  &  Brown,  115 
Mo.  App.  270,  90  S.  W.  737,  where  one 
who  had  established  himself  as  local  sales- 
agent  for  a  tailoring  establishment,  and  con- 
tracted for  billboard  advertising  in  the  nam^« 
41  L.R.A.(N.S.) 


of  his  principal,  it  was  held  that  his  inci- 
dental authority  to  contract  for  such  adver- 
tisinff  in  his  principal's  name  depended  upon 
whether  the  advertising  was  reasonable  in 
amount^  and  necessary  in  view  of  all  the 
circumstances  in  which  such  agent  was 
placed,  and  not  merely  appropriate,  bat 
useful. 

In  Tarpey  v.  Bemheimer,  <I2  N.  Y.  S. 
R.  184,  16  N.  Y.  Supp.  870,  an  action 
against  a  firm  of  brewers  to  recover  for 
advertising  contracted  for  by  their  sales 
agent,  it  was  held  that  there  was  insuffi- 
cient evidence  to  warrant  such  agent* s  au- 
thority to  contract  for  the  advertising  of 
his  principal's  business  where  the  testimony 
showed  conclusively  that  he  was  agent  only 
for  the  purpose  of  selling  beer,  collecting 
bills,  and  representing  the  brewers  before 
the  board  of  excise,  and  especially  in  view 
of  the  testimony  of  the  surviving  partner 
that  such  agent  had  no  such  authority,  and 
had  never  been  authorized  by  him  to  con- 
tract bills  for  his  firm. 

As  to  extent  of  commercial  traveler's  im- 
plied or  ostensible  authority  to  warrant 
goods,  see  39  LJLA.(N.S.)  1151.      J.  H.  B. 
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Mr.  Swift,  the  manager  of  said  retail  firm 
in  Osceola,  oalled  him  to  his  phice  of  busi- 
ness and  stated  that  appellant's  salesman 
came  to  see  him  about  making  a  contract 
for  advertising,  and  he  thereupon  entered 
into  said  contract  with  the  salesman,  by 
which  he  agreed  to  post  said  advertisements 
on  his  billboards  for  six  months  for  the 
price  of  $44.  A  day  or  two  thereafter  Mr. 
Swift  received  a  letter  from  appellant  stat- 
ing that  its  traveling  salesman  had  advised 
it  of  the  price  appellee  wanted  for  posting 
said  advertisements,  and  that  it  refused 
to  make  such  contract.  As  soon  as  he  re- 
ceived this  letter,  Mr.  Swift  notified  ap- 
pellee that  appellant  refused  to  make  the 
contract,  or  that  it  did  not  consider  that 
it  had  a  contract  with  him.  It  appears 
that  appellee  began  posting  the  advertise- 
ments probably  a  day  or  two  before  receiv- 
ing this  notice,  and  continued  posting  them 
for  a  short  time  thereafter,  procuring  them 
from  Mr.  Swift,  and  that  he  failed  to  post 
them  further  only  because  Mr.  Swift  had  no 
more  advertisements  on  hand.  There  was 
no  testimony  adduced  upon  the  trial  of  any 
express  authority  given  by  appellant  to  ite 
salesman  to  make  this  contract.  On  the 
other  hand,  the  president  of  appellant's 
company  testified  that  the  company  never 
gave  its  salesman  any  authority  to  make 
any  contract  with  appellee;  that  no  au- 
thority to  make  a  contract  of  this  charac- 
ter was  ever  given  to  the  salesman  at  any 
time;  and  that  said  salesman  never  at 
any  time  made  a  contract  for  advertising 
for  it.  He  testified  that  the  sole  power  and 
authority  given  to  the  salesman  was  to 
solicit  orders  for  goods  and  to  make  sales 
thereof. 

The  case  was  tried  chiefiy  upon  the  theory 
that  the  contract  for  posting  advertisements 
was,  as  a  matter  of  law,  within  the  ap- 
parent scope  of  the  authority  of  appel- 
lant's salesman  to  make  as  its  agent;  and 
that  it  was  within  the  province  of  the  jury 
to  determine  whether  or  not,  under  the 
evidence,  it  was  within  the  apparent  scope 
of  his  authority  to  make  this  contract  in 
this  particular  case.  A  number  of  instruc- 
tions were  given  by  the  court,  in  which  it 
stated  to  the  jury,  in  effect,  that  appellant 
was  bound  by  any  contract  made  by  its 
salesman  with  appellee  for  posting  said 
advertisements,  if  they  found  that  "such 
agreement  was  such  a  one  as  was  within  the 
apparent  scope  of  his  authority  to  make." 

The  power  of  an  agent  to  bind  his  princi- 
pal must  be  determined  by  the  actual  au- 
thority which  has  been  given  by  the  prin- 
cipal to  him.  Such  authority  may  be  given 
expressly,  and  it  may  arise  also  from  impli- 
cation. An  agent  has  authority  to  do  all 
that  he  is  expressly  directed  to  do;  and  h^ 
41  L,K,A,(N,S.) 


also  has  implied  authority  to  act  in  accord- 
ance with  the  custom  or  usage  of  the  busi- 
ness which  he  is  employed  to  transact,  and 
to  do  what  is  reasonably  necessary  to  ac- 
complish that  which  he  is  directed  to  do. 
This  implied  authority  to  do  acts  by  which 
the  principal  will  be  bound,  which  are  not 
expressly  authorized,  is  also  spoken  of  as 
those  acts  which  are  within  the  apparent 
scope  of  the  agent's  authority.  But,  to 
authorize  an  inference  of  authority  in  an 
agent,  it  must  appear  that  the  thing  done 
or  transaction  made  was  necessary  in  order 
to  promote  the  duty  or  carry  out  the  pur- 
pose expressly  delegated  to  him.  It  is  not 
sufficient  that  the  act  of  the  agent  is  ad- 
vantageous to  or  convenient  for  his  alleged 
principal,  or  even  effectual  in  transacting 
the  business  in  which  he  is  engaged.  The 
act  of  the  agent  must  be  practically  indis- 
pensable and  essential  in  order  to  execute 
the  duty  actually  delegated  to  him.  Bick- 
ford  V.  Menier,  107  N.  Y.  490,  14  N.  E. 
438. 

His  implied  authority  is  limited  to  those 
acts  which  are  of  like  kind  with  the  very 
act  he  is  expressly  empowered  to  do,  and 
from  which  the  authoritv  is  implied;  but 
his  authority  can  never  be  extended  by 
implication  to  do  an  act  or  make  an  agree- 
ment which  is  beyond  the  obvious  purpose 
of  his  employment.  The  purpose  for  which 
a  traveling  salesman  is  employed  is  to 
solicit  orders  and  make  sales  of  goods.  Un- 
less he  is  specially  authorized  to  do  so,  he 
has  no  implied  authority  to  do  any  act 
other  than  is  usually  done  by  other  sales- 
men of  like  character;  that  is,  to  do  those 
things  and  make  those  agreements  which 
are  neceslsary  and  usual  to  accomplish  the 
purpose  of  this  agency.  Being  employed 
for  one  purpose,  he  has  no  authority  to  do 
another,  either  actual  or  implied.  In  1 
Clark  &  Skyles  on  Agency,  §  244,  it  is  said : 
"A  traveling  salesman,  like  other  agents, 
has  implied  authority  to  do  all  acts  or 
make  all  contracts  that  are  reasonably  nec- 
essary and  proper,  or  usually  done  or  made 
by  other  agents  in  the  same  or  a  similar 
line  of  business.  ...  In  the  absence 
of  special  authority  to  bind  the  principal, 
a  drummer  can  merely  solicit  and  transmit 
an  order."  It  has  been  held  by  this  court 
that  a  traveling  salesman  is  only  author- 
ized to  solicit  orders  and  make  sales,  and 
has  no  implied  authority  to  collect  there- 
for, and  that  such  salesman  has  no  implied 
authority  to  rescind  a  sale  after  it  has  been 
made.  Meyer  v.  Stone,  46  Ark.  210,  45 
Am.  Rep.  677;  American  Sales  Book  Co. 
V.  Whitaker,  100  Ark.  360,  37  L.R.A.(N.S.) 
91,  140  S.  W.  132;  Lee  v.  Vaughan  Seed 
Store,  —  Ark.  — ,  37  L.RJL.(N.S.)  352, 
141  S.  W,  49a, 
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In  the  case  of  Tarpley  ▼.  Burnheimer  (C. 
P.)  42  N.  Y.  S.  R.  184,  16  N.  Y.  Supp.  870, 
an  action  was  instituted  for  advertising 
defendant's  business  in  plaintiff's  paper  by 
order  of  defendant's  agent.  It  appeared 
that  the  latter  was  agent  only  for  selling 
the  goods  of  the  defendant,  collecting  bills, 
and  representing  defendant  before  a  board 
of  excise.  One  of  the  defendants  testified 
that  the  agent  had  no  authority  to  con- 
tract bills  for  him  or  the  firm,  and  that 
no  paper  containing  such  advertisement  had 
been  received  by  him  or  the  firm.  It  was 
there  held  that  these  facts  were  insufiicient 
to  warrant  a  finding  that  the  agent  had  au- 
thority to  contract  bills  for  such  advertis- 
ing. 

In  order  to  solicit  orders  for  or  to  make 
sales  of  goods,  it  is  not  indispensable  that 
the  traveling  salesman  shall  advertise  them 
in  a  newspaper  or  upon  billboards.  Such 
advertisements  may  be  advantageous  to 
the  principal,  or  to  those  buying  from  him; 
but  a  great  many  other  expensive  things 
might  be  done  which  would  prove  advan- 
tageous to  the  principal  and  such  buyers, 
and  yet  none  of  them  can  be  considered 
indispensable  for  the  purpose  of  making 
the  sale,  and  are'not  ordinarily  understood 
to  be  incidental  to  the  authority  given  to 
a  traveling  salesman.  The  power  to  make 
contracts  for  advertising  cannot  be  implied 
from  the  power  to  sell  goods  and  solicit 
orders,  and  therefore  is  not  within  the  ap- 
parent scope  of  the  authority  of  the  travel- 
ing salesman  in  this  case  to  make.  A  per- 
son dealing  with  an  agent  is  at  once  put 
upon  notice  of  the  limitations  of  his  au- 
thority, and  must  ascertain  what  that  au- 
thority is.  Berry  v.  Barnes,  23  Ark.  411; 
City  Electric  Street  R.  Co.  ▼.  First  Nat. 
Bank,  62  Ark.  33,  31  L.R.A.  535,  54  Am. 
St.  Rep.  282,  34  S.  W.  89.  Such  person  can- 
not presume  that  such  authority  exists;  he 
cannot  rely  upon  the  representation  of  the 
agent  as  to  what  his  authority  is;  he  must 
make  inquiry  and  use  due  diligence  to  learn 
the  nature  and  extent  of  such  authority. 
If  he  does  not,  he  deals  with  the  agent  at 
his  own  risk;  and  if  the  authority  of  such 
agent  is  disputed,  it  devolves  upon  him  to 
prov6   it. 

In  the  case  at  bar  there  was  no  testi- 
mony adduced  tending  to  prove  that  the 
traveling  salesman  ever  made'  a  contract 
of  the  kind  sued  on,  or  that  it  was  the 
.eiistom  or  usage  of  such  a  salesman  to  make 
such  a  contract.  The  undisputed  testimony 
adduced  showed  that  this  agent  was  a 
traveling  salesman «  authorized  to  solicit 
orderr.  for  and  sell  goods.  As  a  matter 
of  law,  therefore,  the  power  to  make  the 
contract  sued  on  was  not  within  the  appar- 
ent scope  of  this  traveling  salesman's  au- 
41  i:.,R,A.(N,S.) 


thority.  It  follows  that  the  court  erred 
in  the  instructions  given,  in  which  it  stated 
that  appellant  was  bound  by  this  contr&et 
if  the  jury  found  from  the  testimony  that 
it  was  within  the  apparent  scope  of  the 
agent's  authority  to  make  it. 

For  the  above  errors  contained  in  the  in- 
structions given  by  the  court,  the  judgment 
is  reversed,  and  this  cause  is  remanded  for 
a  new  trial. 


CALIFORXIA  SUPRKMK  COURT. 
(Department  Xo.    2.) 

VICTORIA  ALDEN,  Appt, 

V. 

C.  E.  MAYFIELD,  Respt 

(—  Cal.  — ,  127  Pac.  44.) 

Flxtnrefl  —  store  front  —  right  of  ten- 
ant to  remove. 

A  front  of  plate  glass  and  marble  placed 
on  a  store  by  a  tenant  is  not  a  trade  fix- 
ture which  can  be  removed  at  the  end  of 
the  term,  although  it  was  attached  by 
screws  so  that  it  could  be  removed  witb- 

Note.  —  Window  fronts  as  fixtures. 

Where  a  lessee  doing  business  as  a  linen 
draper  removed  an  ordinary  shop  sash  win- 
dow which  was  unfit  for  a  proper  display  of 
his  goods,  and  substituted  in  its  place  a 
plate  glass  shop  front  or  window,  secured  in 
its  position  by  wedges,  no  screws,  nails,  or 
glue  being  used,  and  which,  when  the  wedges 
were  withdrawn,  could  be  removed  entire, 
it  was  held  in  Burt  v.  Haslett,  18  C.  B. 
162,  25  L.  J.  C.  P.  N.  S.  201,  27  L.  T.  80, 
4  Week.  Rep.  486,  thi^,  within  the  meaning 
of  a  covenant  to  surrender  in  the  lease,  the 
plate  glass  shop  front  was  a  window  be- 
longing to  the  demised  premises,  and  there- 
fore not  removable.  This  seems  to  be  the 
only  case  in  point  with  Alden  v.  MATFia.D. 

It  is  held  in  State  v.  Elliot,  11  N.  H. 
540,  that  ordinary  windows  placed  in  a 
dwelling  house  are  fixtures  and  pass  by 
deed. 

So,  in  defining  the  word  "fixtures,"  as 
used  in  the  covenants  to  repair  contained 
in  a  lease,  the  court  in  Argles  v.  McMath, 
26  Ont.  Rep.  224,  said  that  windows  were 
irremovable  fixtures. 

And  in  Walker  v.  Sherman,  20  Wend. 
636,  it  is  stated  {dictum)  that  the  windows 
of  a  hoiise  will  pass  as  fixtures  by  a  con- 
veyance of  freehold,  although  they  may  be 
distinct  things,  becaiise  they  are 'construct- 
ively annexed  to  the  house. 

Storm  doors  and  windows  and  screens 
as  fixtures  is  the  subject  of  a  note  to  Rod- 
erick V.  Sanborn,  30  L.R.A.(N.S.)    1189. 

As  to  what  are  fixtures  generally,  see 
notes  to  Collamore  v.  Gillis,  5  L.R.A.  150; 
Hopewell  Mills  v.  Taunton  Sav.  Bank,  6 
L.R.A.  249,  and  Overman  v.  Sasser.  10 
L.R.A,  722.  J,  p.  C, 
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out  weakening  the  building,  if  it  cannot 
be  done  without  opening  the  store  to  in- 
truders and  the  elements. 

(September   25,    1012.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Solano  County 
in  defendant's  favor,  and  from  an  order  de- 
nying a  motion  for  new  trial,  in  an  action 
brought  to  recover  damages  for  injuries  to 
plaintiffs  freehold  and  for  an  injunction  to 
restrain  threatened  future  damages.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  U.  Goodman  for  appellant. 

Mr.  T.  T.  C.  Gregory  for  respondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  to  recover  damages  for  in- 
jury to  her  freehold  and  for  an  injunction 
to  restrain  threatened  future  damages.  The 
specific  charge  of  damages  was'that  the  de- 
fendant "between  midnight  of  the  28th  day 
of  May  and  daylight  of  the  28th  day  of 
May,  wrongfully  and  unlawfully  cut  down, 
tore  out,  and  removed  the  heavy  plate  glass 
and  stone  front  of  a  brick  building  belong- 
ing to  plaintiff,  and  replaced  the  same  with 
a  cheap  temporary  structure,  with  great 
damage  to  said  property  and  the  said  plain- 
tiff in  the  sum  of  $1,000."  Defendant  ad- 
mitted the  taking  down  and  removal  of  the 
plate  glass  and  the  marble  stone  front,  but 
alleged  that  while  tenant  of  the  building 
he  placed  the  plate  glass  and  marble  in  the 
building;  that  the  windows  and  marble  were 
owned  by  him,  "and  were  placed  there  by 
him  for  the  purpose  of  trade,  ornament,  and 
convenience  only,  and  were  trade  fixtures, 
and  not  an  integral  part  of  the  said  store 
or  premises,  and  could  be  and  were  removed 
without  any  injury  to  the  premises."  The 
court  found  in  accordance  with  this  aver- 
ment of  the  answer.  It  further  found  that 
defendant  threatened  to  remove  fixtures 
which  were  part  of  the  freehold,  and  as  a 
conclusion  of  law  declared  that  plaintiff  was 
entitled  to  an  injunction  restraining  defend- 
ant trom  injuring  the  freehold;  but  by  its 
judgment  withheld  the  injunction  and  gave 
judgment  for  defendant  for  costs.  From 
this  judgment,  and  from  the  order  denying 
her  motion  for  a  new  trial,  plaintiff  appeals. 

It  is  to  be  noted  that  the  answer  does  not 
base  the  right  of  removal  upon  any  agree- 
ment between  the  landlord  and  tenant,  and 
the  court  docs  not  find  that  the  removal 
was  by  virtue  of  any  such  agreement. 
Wherefore,  all  of  respondent's  argument 
based  upon  §  1013  of  the  Civil  Code  is  mean- 
ingless. The  pleadings  and  the  findings  are 
to  the  effect  that  the  property  removed  was 
the  tenant's  property,  was  affixed  to  the 
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freehold  for  the  purpose  of  trade,  ornament, 
and  convenience,  and  had  not  become  an  in- 
tegral part  of  the  store  or  premises.  This 
is  a  finding  under  §  1019  of  the  Civil  Code, 
which  permits  such  removals  under  the  in- 
dicated circumstances.  The  questions  pre- 
sented are,  first,  whether  the  plate  glass 
and  marble  so  removed  belonged  to  the  de- 
fendant, and  whether,  if  they  so  belonged 
to  the  defendant,  they  were  attached  to  the 
freehold  in  such  manner  as  to  justify  his 
removal  of  them.  That  they  were  attached 
by  screws  is  uncontradicted.  That  the  plate 
glass  windows  and  the  marble  formed  the 
front  of  the  store  occupied  by  defendant  is 
equally  without  controversy.  Their  removal 
necessarily,  and  against  any  evidence  to  the 
contrary,  was  the  removal  not  of  a  fixture, 
but  of  a  portion  of  the  building  itself, — ^the 
very  front  of  the  store.  By  such  removal 
the  building  itself  ceased  to  be  an  inclosure, 
and  was  open  to  intruders  and  the  elements. 
The  testimony  of  the  contractor  who  placed 
the  windows  and  marbles  in  place,  to  the 
effect  that  "they  were  so  attached  that  the 
removal  could  be  effected  ivithout  injury  to 
the  premises,"  could  only  mean  that  they 
were  so  attached  that  in  the  process  of  re- 
moval the  rest  of  the  building  w^ould  not  be 
weakened  or  injured.  If  the  evidence  meant 
anything  else,  it  was  contrary  to  the  mani- 
fest physical  facts,  and  can  have  no  weight; 
for  it  is  futile  to  say  that  the  removal  of 
the  plate  glass  and  marble  front  of  a  store 
is  not  an  injury  to  the  building  itself,  and 
so  to  the  freehold.  But  construing  this  evi- 
dence to  mean  only  that  the  process  of  re- 
moval did  not,  by  the  wrenching  of  nails,  of 
the  breaking  of  beams,  or  the  weakening  of 
the  structure,  injure  the  building,  it  must 
be  said  that  the  evidence  does  not  support 
the  finding,  for  it  is  not  and  cannot  be  dis- 
puted that  by  the  removal  the  building  was 
injured  and  its  value  impaired.  Nor  is  re* 
spondent's  position  strengthened  by  calling 
this  store  front  of  marble  and  glass  trade 
fixtures  or  trade  ornaments  to  attract  pat- 
ronage. They  were  not  trade  fixtures  nor 
trade  ornaments.  They  constituted  a  part 
and  an  important  part  of  the  building  it- 
self. Concededly  a  beautiful  store  front 
of  plate  glass  and  marble  may  be  expected 
to  exercise  a  trade  attraction  superior  to 
unkempt  windows  and  dirty  wood,  but  the 
plate  glass  and  stone  front  do  not  for  this 
reason  suffer  conversion  from  their  true 
character  as  part  of  the  building,  into  a 
mere  trade  ornament.  The  famous  dome  of 
Tiffany  glass  in  Marshall  Field's  Chicago  es- 
tablishment undoubtedly  exercises  by  its 
beauty  a  trade  attraction.  But  one  would 
not  therefore  acquiesce  in  the  proposition 
that  the  tenant  could  remove  the  dome  as 
a  trade  fixture  and  ornament.    The  same  is 
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true  here.  Under  the  very  language  of  § 
1019  of  the  Civil  Code,  the  plate  glau  and 
marble  had  become  an  integral  part  of  the 
premises  by  their  use  and  by  the  very  man- 
ner in  which  they  were  affixed.  They  were 
BO  affixed  by  screws,  and  by  these  screws 
made  a  part  of  the  store  front.  Section 
060,  Civil  Code,  declares  that  "a  thing  is 
deemed  to  be  affixed  to  land  when  it  is 
.  .  .  permanently  attached  to  what  is 
thus  permanent  [on  the  land],  as  by  means 
of  cement,  plaster,  nails,  bolts,  or  screws." 
It  is  useless  to  discuss  so  plain  a  propo- 
sition, or  to  do  more  than  to  cite,  amongst 
the  many  authorities  bearing  upon  it,  Mc- 
Nally  ▼.  Connolly,  70  Cal.  3,  11  Pac.  320; 
Hendy  v.  Dinkerhoff,  67  Cal.  6,  40  Am.  Rep. 
107 ;  Lavenson  y.  Standard  Soap  Co.  80  Cal. 
246,  13  AoL  St.  Rep.  147,  22  Pac.  184. 

Upon  the  question  of  ownership,  it  is 
made  to  appear  that  defendant  as  tenant 
desired  to  make  certain  changes  in  the 
building.  On  account  of  the  cost  of  these 
changes,  he  was  allowed  by  plaintiff  $176, 
or,  in  other  words,  plaintiff  bore  $175  of  the 
cost  of  these  changes  upon  her  premises. 
Defendant  testifies  that  the  plate  glass  win- 
dows and  the  marbles  were  his,  and  that 
the  $176  was  not  applied  in  whole  or  in 
part  to  their  cost  or  to  their  placement. 
In  this,  however,  he  is  contradicted  by  state- 
ments in  his  own  handwriting  presented  to 
his  landlord,  where  for  several  months  he 
deducted  $20  from  the  rent  on  account  of 
tliese  very  changes  in  the  store  front. 

The  judgment  and  order  appealed  from 
are  reTerBed>  and  the  cause  remanded  for  a 
new  trial. 

We  concur:    Melvln,  J.;  liorlgan,  J. 


0ONN£CTI0UT  SUPREME  COURT  OF 

ERRORS. 

BOARD    OF    WATER    COMMISSIONERS 
OF  THE  CITY  OF  NORWICH 

V. 

CHARLES  S.  JOHNSON  et  al.,  Appts. 

(86  Conn.  161,  84  Atl.  727.) 

Eminent  domain  —  duty  to  show  neces- 
sity of  taking. 

1.  Municipal  authorities  with  power  to 
condemn  a  water  supply  if  necessary  need 
not,  in  a  proceeding  to  assess  the  damages 
to  be  provided  for  the  taking,  establish  its 

Note.—  The  qustion  who  shall  be  the 
judge  of  the  necessity  of  taking  property  in 
the  exercise  of  the  power  of  eminent  do- 
main is  considered  in  the  note  in  22  L.R.A. 
(N.S.)  64,  in  connection  with  the  general 
subject  of  judicial  power  over  the  right  of 
eminent  domain. 
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necessity,  but  the  burden  of  showing  ab- 
sence of  necessity  rests  upon  the  property 
owner. 

Same  «  right  to  hearing  on  necessity. 

2.  Failure  of  public  authorities  to  estab- 
lish, in  a  proceeding  to  condemn  property 
for  public  use,  the  necessity  of  the  taking 
as  a  basis  for  assessment  of  damages,  or  to 
accord  the  owner  a  hearing  on  that  ques- 
tion unless  he  raises  it  on  his  own  initiative, 
does  not  deprive  him  of  his  property  with- 
out due  process  of  law. 

Same  —  general  language  —  similar  use. 

3.  General  and  unrestricted  language  con- 
ferring upon  a  municipal  corporation  the 
right  of  eminent  domain  does  not  include 
the  right  to  take  property  already  devoted 
to  a  similar  public  use. 

Same  —  extraterrltoriail  grant  —  Talld- 
Ity. 

4.  A  municipal  corporation  may  be  given 
authority  to  take  for  a  public  water  sup- 
ply such  property  outside  of  its  territorial 
limits   as  is  necessary  for  the  enterprise. 

Statute  —  general  —  repeal  of  charter. 

6.  A  general  enabling  act  whose  provi- 
sions are  neither  mandatory  nor  exdusive 
does  not  repeal  provisions  of  a  municipal 
charter  conierring  power  to  take  property 
for  the  purpose  of  securing  a  water  supply. 

(George  W.  Wheeler  and  Ralph  Wheder, 

JJ.,  dissent.) 

(October  10,  1912.) 

APPEAL  by  respondents  from  a  judg- 
ment of  the  Superior  Court  for  New 
London  County,  denying  a  motion  to  quash, 
and  overrun ngf  a  demurrer  to  an  applica- 
tion filed  for  the  determination  of  the 
amount  of  compensation  which  respondents, 
respectively,  should  receive  for  the  taking 
of  any  of  their  property  or  property  rights, 
or  injuries  or  damages  suffered  by  reason 
of  a  proposed  reservoir.    Affirmed. 

Statement  by  Prentice,  J.: 

Applications  for  the  determination  of 
the  amount  of  compensation  to  be  paid  cer- 
tain owners  of  land,  water,  and  water  rights 
by  reason  of  the  proposed  diversion  and 
appropriation  by  the  plaintiff  of  the  waters 
of  Stony  brook  in  the  town  of  Montville, 
pursuant  to  and  as  defined  in  an  adopted 
plan  and  survey  on  file,  brought  to  the 
Hon.  Milton  A.  Shumway,  a  judge  of  the 
superior  court,  and  heard  and  determined 
by  him  after  a  motion  to  quash  had  been 
denied  and  a  demurrer  to  the  applications 
filed  by  certain  of  the  defendants,  had  been 
overruled,  and  appeal  by  those  defendants. 

February   6,   1911,   the   board   of   water 

commissioners  of  the  city  of  Norwich,  for 

the  purpose  of  furnishing  that  city  with  s 

sufficient  and  permanent  supply  of  water, 

I  voted  to  adopt  a  plan  apd  survey  on  filft 
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which  appropriated  to  be  conveyed  to  the 
city  as  a  supplement  to  its  existing  system 
the  waters  of  Stony  brook  in  the  town  ol 
Mont vi He,  in  the  manner  and  to  the  extent 
shown,  and  to  proceed  as  speedily  as  pos- 
sible to  acquire  by  purchase  or  condemna- 
tion the  land,  water,  water  rights,  and  oth- 
er property  or  franchises  necessary  to  car- 
ry out  the  project  and  execute  the  work  as 
outlined.  March  6th  this  action  of  the 
board  was  formally  approved  by  the  court 
of  common  council.  Efforts  to  obtain  by 
purchase  what  was  required,  as  well  as  to 
agree  upon  the  amount  of  compensation  to 
be  paid  therefor>  having  failed,  the  board, 
on  August  25,  1011,  voted  to  condemn,  ap- 
propriate, and  take  for  the  execution  of 
said  project  all  the  water  and  water  rights 
of  said  brook  which  should  be  "affected, 
detained,  diverted,  taken,  and  used  by  means 
of  the  location,  construction,  and  mainten- 
ance" of  the  dams,  reservoir,  pipes,  and  oth- 
er works  as  shown  on  the  plan  and  survey. 
This  vote  was  approved  by  the  court  of 
common  council  on  September  4th.  The 
defendants  are  the  owners  of  land,  inter- 
ests therein,  or  water  privileges  on  the 
brook  below  the  location  of  the  proposed 
dam,  and  the  injury  to  them  is  such,  and 
such  only,  as  would  result  from  a  deten- 
tion, diversion,  or  appropriation  of  the  wa- 
ters of  the  stream  by  the  projected  action 
of  the  plaintiff,  and  the  consequent  inter- 
ference with  its  natural  flow.  The  applica- 
tions ask  for  a  determination  of  the  amount 
of  compensation  which  the  defendants,  re- 
spectively, should  receive  for  any  property 
or  property  rights  of  theirs  taken,  or  in- 
juries or  damage  suffered  by  reason  of  the 
proposed  work,  and  for  nothing  else,  and 
the  judgment  makes  such  determination, 
and  undertakes  to  adjudicate  no  other  mat- 
ter. The  applications  set  out  the  facts 
stated  above.  They  also  allege,  and  the 
judge  finds,  thct  the  plaintiff  has  endeav- 
ored to,  and  is  unable  to,  agree  with  the 
appellant  defendants  upon  the  amount  of 
compensation  to  be  paid  to  them.  It  is 
not  alleged  that  there  has  ever  been  a  ju- 
dicial determination  of  the  matter  of  ne- 
cessity for  the  taking,  and  it  does  not  ap- 
pear that  such  a  determination  has  ever 
been  had. 

Messrs.  Wtlllam  A.  King  and  Charles 
W.  Comstock  for  appellants. 

Messrs.  Joseph  T.  Fanning  and  Don- 
ald G.  Perkins,  for  appellee: 

The  city  can  secure  by  eminent  domain 
the  property  needed  for  its  water  supply, 
whether  within  or  without  its  territorial 
limits. 

2  Cyc.  472;  2  Am.  k  Eng.  Enc.  Law,  2d 
ed.  414;  Re  Street  Opening,  62  Hun,  409, 
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16  N.  Y.  Supp.  894,  affirmed  in  133  N.  T. 
329,  16  L.R.A.  180,  28  Am.  St.  Rep.  640, 
31  N.  B.  102. 

The  legislature  decides  the  public  use 
and  the  existence  of  a  public  necessity  for 
the  taking  generally,  and  confers  upon  the 
corporation  the  right  of  selecting  the  spe- 
cific property  to  be  appropriated;  and  the 
proceedings  before  a  judge  in  the  manner 
provided  in  the  charter  for  the  determina- 
tion of  the  damages  is  due  process  of  law. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Long, 
69  Conn.  435,  37  Atl.  1070;  Burnett  v.  Bos- 
ton, 173  Mass.  173,  53  N.  E.  179;  Moseley 
V.  York  Shore  Water  Go.  94  Me.  83,  46  Atl. 
809. 

There  was  no  intent  on  the  part  of  the 
legislature  to  repeal  the  provisions  of  the 
charter,  and  a  repeal  by  implication  is  not 
favored,  and  will  not  be  established  unless 
the  intent  is  clear. 

Fair  Haven  &  W.  R.  Co.  v.  New  Haven, 
75  Conn.  442,  53  Atl.  060;  State  ex  rel. 
Wallen  v.  Hatch,  82  Conn.  122,  72  Atl.  575. 

Prentice,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  present  in  their  reasons 
of  appeal  in  various  forms  a  fundamental 
objection  to  the  proceedings  had  before  the 
judge  to  whom  this  application  was  ad- 
dressed, and  to  the  rendition  of  his  judg- 
ment, which  in  substance  is  that  the  plain- 
tiff upon  the  facts,  either  alleged  or  shown, 
is  not  entitled  to  take  what  it  is  sought  to 
appropriate,  since  there  has  never  been  a 
judicial  determination  that  there  exists  a 
necessity  for  such  appropriation  for  the 
purpose  to  which  it  is  proposed  to  devote  it. 
In  this  connection  they  assert  that  to  per- 
mit the  plaintiff  to  take  as  attempted,  in 
the  absence  of  such  a  determination,  would 
be  to  deprive  them  of  their  property  with- 
out due  course  of  law,  in  contr8.vention  of 
constitutional  prohibition.  A  consideration 
of  this  objection  involves  the  double  in- 
quiry: First,  whether  the  plaintiff,  in  the 
course  pursued  by  it  and  in  this  applica- 
tion, has  acted  within  and  in  conform itv 
with,  or  in  excess  of,  the  rights  and  powers 
attempted  to  be  conferred  upon  it  by  the 
general  assembly;  and,  second,  whether  the 
rights  and  powers  so  attempted  to  be  con- 
ferred are  such  as  may  be  given  without 
invading  constitutional  guaranties. 

In  1866  the  city  of  Norwich  was,  by  a 
charter  amendment,  authorized  "to  take 
and  convey  from  the  Yantic  river,  or  any 
other  river,  stream,  pond,  or  lake,  such  sup- 
ply of  water  as  the  necessities  or  conven- 
ience of  the  inhabitants  may  require;  pro- 
vided, that  the  water  aforesaid  be  taken 
with  the  assent  previously  obtained  of 
those  who  have  right  thereto."  Authority 
65 
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was  given  to  enter  upon  private  lands  to 
make  surveys,  and  to  agree  with  owners 
upon  the  compensation  to  be  made.  6  Spe- 
cial Laws,  p.  100.  Here  it  will  be  noted' 
that  no  limitation  is  placed  upon  the  loca- 
tion of  the  river,  stream,  pond,  or  lake,  and 
that  the  right  of  eminent  domain  is  not 
conferred.  By  the  provisions  of  a  revised 
and  amended  charter  passed  in  1871,  a 
board  of  water  commissioners  was  charged 
with  the  duty,  under  the  direction  of  the 
court  of  common  council,  of  maintaining 
the  city  waterworks  and  the  property  held 
therefor,  and  the  power  of  acquisition  which 
was  vested  in  the  city  by  the  charter  pro- 
vision of  1866  above  recited  was  in  un- 
changed language  cast  upon  that  board  as 
an  agency  of  the  city.  7  Special  Laws,  p. 
198,  §  77.  In  1893  the  charter  was  again 
amended  so  that  the  board  of  water  com- 
missioners was  empowered  to  "take  any 
land,  water,  water  rights,  or  other  prop- 
erty, or  any  franchise,  which  may  be  re- 
quired for  executing  the  powers  conferred 
upon  them  by  the  charter  of  said  city  of 
Norwich,  or  for  furnishing  such  supply  of 
water  as  the  necessities  or  convenience  of 
the  inhabitants  of  said  city  may  require." 
It  was  further  provided  that  the  board 
might,  subject  to  the  approval  of  the  court 
of  common  council,  agree  with  the  owners 
of  property  taken  as  to  the  compensation 
to  be  paid,  and  in  case  of  disagreement 
might  apply  to  any  judge  of  the  superior 
court  to  determine  such  compensation,  and 
direct  the  manner  of  payment,  and,  after 
such  determination  and  payment,  might 
take  possession  of  and  appropriate  the  prop- 
erty. All  inconsistent  acts  and  parts  of 
acts  were  repealed.  11  Special  Laws,  p. 
274. 

This  last  legislation  beyond  question  con- 
ferred upon  the  board,  acting  with  the  ap- 
proval of  the  court  of  common  council, 
the  power  of  eminent  domain,  and  by  the 
force  of  the  express  as  well  as  an  implied 
repeal  removed  from  its  authority  the  limi- 
tation upon  it  resulting  from  the  pre-exist- 
ing provision  by  which  its  power  of  acqui- 
sition was  restricted  to  that  which  could 
be  obtained  with  the  assent  of  the  owner. 
Henceforward  it  could  take  in  invitum  the 
property  rights  enumerated  in  the  act,  to 
be  utilized  for  the  public  use  stated  therein* 
provided,  of  course,  that  the  conditions  pre- 
scribed and  involved  in  a  rightful  exercise 
of  such  power  were  present.  The  authority 
thus  given  was,  beyond  question,  one  not 
confined  to  the  territorial  limits  of  the  city 
of  Norwich.  It  is  impossible  to  read  the 
original  act  of  1866  without  coming  to  the 
conviction  that  the  city  was  empowered  to 
locate  its  source  of  supply  without  its 
boundaries.  The  general  and  unrestricted 
41  L.R.A.(N.S.) 


language  of  the  grant  itself  suflSciently  in- 
dicates that,  and  the  provision  found  in 
another  section,  for  the  conveyance  of  the 
water  into  the  city,  emphasizes  it.  The 
revision  of  the  charter  in  1871  contains  the 
same  indications  and  others,  as  where  au- 
thority is  given  to  supply  water  to  persons 
residing  along  the  line  of  the  works  outside 
of  the  city.  It  is  apparent  that  it  was  the 
intent  of  the  act  of  1893  to  remove  the  re- 
striction that  all  property  must  be  secured 
by  agreement  with  the  owners,  and  confer 
the  power  of  acquisition  in  invitum;  and 
that  there  was  no  intent  to  restrict  the 
plaintiff  os  to  territory,  or  to  change  its 
existing  rights  in  that  regard.  Had  tliere 
been  such  intention,  there  would  certainly 
have  been  used  appropriate  language,  and 
not  a  substantial  repetition  of  the  former 
general  and  unrestricted  language. 

Among  the  conditions  which  were  pre- 
requisites to  the  exercise  by  the  board  of 
the  power  thus  conferred  upon  it  was  the 
existence  of  a  necessity,  within  the  meaning 
which  the  law  attaches  to  that  word  when 
used  in  this  connection,  for  the  proposed 
taking,  and  a  determination  of  its  exist- 
ence. This  determination  was,  primarily, 
at  least,  a  matter  for  the  legislative  depart- 
ment of  the  government.  Todd  ▼.  Austin, 
34  Conn.  78,  88;  New  York,  N.  H.  &  H. 
R.  Co.  V.  Long,  69  Conn.  424,  435,  37  Atl. 
1070;  Waterbury  v.  Piatt  Bros,  ft  Co.  78 
Conn.  435,  440,  66  Atl.  856;  Appleton  v. 
Newton,  178  Mass.  276,  281,  59  N.  £.  648. 
In  the  present  case  the  l^slature  detex^ 
mined  the  question  only  to  the  extent  of 
deciding  that  there  was  a  necessity  which 
justified  the  grant  of  power  made.  It  did 
not,  as  it  occasionally  does,  go  further,  and 
designate  any  particular  source  from  which 
the  city's  water  supply  might  be  drawn, 
or  the  defendants'  properties  and  rights  as 
being  subject  to  appropriation,  and  thus, 
either  directly  or  indirectly,  pass  upon  the 
question  of  a  taking  of  the  waters  of  Stony 
brook,  or  of  an  appropriation  of  the  defend- 
ants' particular  properties  for  the  rein- 
forcement of  the  city's  supply.  There  was 
thus  no  attempt  to  pass  upon  the  question 
of  necessity  to  its  full  extent,  and  as  ap- 
plicable to  the  defendants'  properties.  But 
the  power  to  determine  this  all-important 
question  is  one  which  all  authorities  agree 
may  be  delegated.  It  may  be  delegated  to 
some  person,  tribunal,  or  board,  or  to  the 
party  to  whom  the  "authority  to  condemn 
is  given.  New  York,  N.  H.  A  H.  R  Co. 
V.  Long,  69  Conn.  424,  435,  37  Atl.  1070; 
People  ex  rel.  Herri ck  v.  Smith,  21  N.  Y. 
595,  598;  Eastern  R.  Co.  v.  Boston  ft  H. 
R  Co.  Ill  Mass.  125,  131,  15  Am.  Rep. 
13;  Central  R.  Co.  v.  Pennsylvania  R.  Co. 
I  31  N.  J.  Eq.  475,  489. 
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Where,  as  here,  the  legislature  itself  has 
not  determined  the  question  of  necessity, 
but  has  authorized  some  public  or  private 
corporation  or  individuals  to  condemn  such 
property  as  may  be  necessary  for  a  defined 
public  purpose,  without  designating  who 
shall  decide  what  particular  property  may 
be  so  necessary,  the  right  of  decision  is 
vested,  primarily,  at  least,  in  the  party  to 
whom  is  given  the  power  to  condemn.  Up- 
on this  proposition  the  courts  are  in  gen- 
eral agreement.  Mississippi  k  R.  River 
Boom  Co.  V.  Patterson,  98  U.  8.  403,  404, 
25  L.  ed.  206,  207;  Lynch  v.  Forbes,  161 
Mass.  302,  304,  42  Am.  St.  Rep.  402,  37  N. 
£.  437;  Moseley  v.  York  Shore  Water  Co. 
94  Me.  83,  89,  46  Atl.  809;  Cotton  ▼.  Mis- 
sissippi &  R.  River  Boom  Co.  22  Minn.  372, 
374;  Biddle  v.  Wayne  Waterworks,  190  Pa. 
94,  96,  98,  42  Atl.  380. 

There  is  by  no  means  the  same  agree- 
ment as  to  the  efTect  which  will  be  given 
to  a  decision  so  made.  In  some  jurisdic- 
tions it  appears  to  be  broadly  held  that,  as 
the  question  involved  is  a  purely  political 
one,  it  may  not  become  a  matter  of  judi- 
cial cognizance,  even  by  way  of  review,  if 
the  conditions  attached  to  the  delegation 
have  been  complied  with.  Mississippi  &  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
406,  25  L.  ed.  206,  207 ;  Shoemaker  v.  Unit- 
ed States,  147  U.  S.  282,  298,  37  L.  ed. 
170,  184,  13  Sup.  Ct.  Rep.  361;  Lynch  v. 
Forbes,  *161  Mass.  302,  308,  42  Am.  St. 
Rep.  402,  37  N.  E.  437;  Hayford  v.  Ban- 
gor, 102  Me.  340,  344,  11  L.R.A.(N.S.)  940, 
66  Atl.  731.  This  court  has  held  that  ordi- 
narily the  courts  may  not  interfere  (New 
York,  N.  H.  &  H.  R.  Co.  ▼.  Long,  69  Conn. 
424,  436,  37  Atl.  1070;  Waterbury  v.  Piatt 
Bros,  k  Co.  76  Conn.  435,  440,  66  Atl.  856), 
but  in  Todd  v.  Austin,  34  Conn.  78,  88, 
we  recognized  that  situations  where  there 
was  bad  faith  or  unreasonable  conduct  in 
the  exercise  of  the  political  function  fur- 
nished a  justification  for  judicial  interfer- 
ence. Many  cases  in  other  states  have  ex- 
pressed this  latter  view,  and  held  what  we 
regard  the  better  law,  that  the  decision  of 
the  condemnor  that  a  necessity  exists  for 
the  taking  of  particular  property  is  one 
open  to  judicial  review  to  discover  if  it  was 
unreasonable,  or  in  bad  faith,  or  an  abuse 
of  the  power  conferred,  and  that  the  appro- 
priation of  the  property  will  be  restrained 
if  it  be  found  that  such  was  the  character 
of  the  decision.  Re  St.  Paul,  &  N.  P.  R. 
Co.  34  Minn.  227,  230,  26  N.  W.  345 ;  Ben- 
nett V.  Marion,  106  Iowa,  628,  632,  76  N. 
W.  844;  State,  Olmsted,  Prosecutor,  v.  Mor- 
ris Aqueduct,  46  N.  J.  L.  495,  500;  Smith 
T.  Chicago  &  W.  I.  R.  Co.  105  111.  511,  519; 
Savannah,  F.  &  W.  Co.  v.  Postal  Teleg 
Cable  Co.  115  Ga.  554,  560,  42  S.  £.  1. 
41  L.R.A.(N.S.) 


This  difference  of  view,  however,  whether 
or  not  it  is  as  real  as  it  is  apparent,  is 
not  important  as  related  to  our  present  in- 
quiry, since  there  is  substantial  accord  be- 
tween the  cases  of  the  different  classes  to 
the  extent,  at  least,  of  holding  that  the 
question  of  necessity  is  one  which,  under 
the  conditions  named,  is  to  be  determined 
primarily  by  the  party  empowered  to  con- 
denm,  and  that  the  determination  made  by 
it  will  be  conclusive  unless  and  until  it  is 
successfully  attacked  for  unreasonableness, 
bad  faith,  or  abuse  of  power.  The  follow- 
ing cases,  all  of  which  recognize  the  right 
of  judicial  review,  sufl&ciently  illustrate 
the  correctness  of  this  proposition:  Penn- 
sylvania R.  Co.'s  Appeal,  128  Pa.  509,  521, 
18  Atl.  522;  Giesy  v.  Cincinnati,  W.  &  Z. 
R.  Co.  4  Ohio  St.  308,  326 ;  Riley  ▼.  Charles- 
ton Union  Station  Co.  71  S.  C.  457,  469, 
110  Am.  St.  Rep.  679,  51  S.  E.  485;  Re 
Minneapolis  R.  Terminal  Co.  38  Minn.  157» 
161,  36  N.  W.  105. 

It  follows,  of  course,  from  the  prima 
facie  conclusiveness,  at  least,  of  the  deci- 
sion made  pursuant  to  the  delegation  of 
authority,  that  the  condemnor  in  such  case 
may  rest  upon  it  until  the  attack  upon  it 
is  made;  that  he  is  under  no  duty  to  have 
judicially  established,  or  to  allege  in  his 
application  for  assessment  of  the  amount 
of  compensation  and  prove,  the  existence 
in  fact  of  the  necessity,  and  that  the  bur- 
den of  any  attack  upon  it  rests  upon  the 
attacking  party.  Otherwise  we  should  have 
the  strange  result  that  a  condemnor  who, 
in  the  exercise  of  authority  rightfully  dele- 
gated to  him,  had  determined  that  the  ne- 
cessity existed,  would  be  required  to  ignore 
the  validity  of  his  own  action  thus  taken, 
and  present  to  a  court  by  allegation  and 
proof,  for  its  decision,  the  very  question 
he  had  already  passed  upon.  Thus  would 
he  convert  himself  into  a  mere  initiator  of 
judicial  proceedings,  and  transfer  to  the 
courts  the  decision  of  the  political  question 
whose  determination  the  legislature,  acting 
within  its  proper  sphere,  had  adequately 
and  lawfully  provided  for  otherwise. 

The  cases  which  have  arrived  at  this 
anomalous  result  are  few  indeed.  Stearns 
V.  Barre,  73  Vt.  281,  58  L.R.A.  240,  87  Am. 
'St.  Rep.  72],  50  Atl.  1086,  is  one  of  them 
and  the  principal  one.  Tracy  v.  Elizabeth- 
town  L.  &  B.  S.  R.  Co.  80  Ky.  259,  although 
less  pronounced  in  its  views,  appears  to  be 
another.  We  have  no  occasion  to  notice 
the  reasoning  or  conclusion  of  these  cases 
further  than  to  observe  that  they  are  di- 
rectly opposed  to  a  long  line  of  cases  to 
the  contrary,  and  that  they  are  not,  in  our 
opinion,  founded  in  sound  reason.  The  fun- 
damental difficulty  with  them  is  thai  they 
overlook  the  facts,  or  the  real  aigiiificanoe 
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of  them,  that  the  question  of  necessity  is 
a  political,  and  not  a  judicial,  one,  that  its 
determination  as  a  political  question  prop- 
erly belongs  to  the  legislative  department 
of  the  government,  and  that  its  determina- 
tion under  a  delegation  of  authority  is  the 
determination  of  the  legislative  department. 
It  is  one  thing  to  say  that  the  courts  may 
review  the  action  of  the  delegated  body  to 
secure  the  preservation  of  constitutional  or 
legal  rights,  whep  the  legality  or  regularity 
of  that  action  is  challenged  for  sufficient 
cause,  and  quite  another  for  the  courts  to 
assume  to  themselves  original  authority  to 
act  in  the  premises,  as  is  in  effect  done 
when  the  condemnor  is  required  to  establish 
judicially  the  very  thing  which  it  was  em- 
powered to  determine.  The  courts  may  not 
by  indirection,  through  the  operation  of 
such  simple  processes,  usurp  administrative 
jurisdiction. 

It  thus  appears  that  we  have  before  us 
a  situation  in  which  the  plaintiff  shows 
adequate  authority  from  the  general  assem- 
bly to  exercise  the  power  of  eminent  domain 
in  taking  for  a  confessedly  public  use  prop- 
erty and  property  rights  determined  by  it 
to  be  necessary  for  that  use,  in  which  the 
plaintiff,  with  the  required  consent  of  the 
court  of  common  couficil,  had  determined 
that  the  appropriation  of  the  defendants' 
several  properties  and  property  rights  de- 
scribed in  the  application  was  necessary  for 
such  use,  and  had  voted  to  appropriate 
them  therefor,  in  which  the  plaintiff,  fail- 
ing to  agree  with  the  owners  as  to  the 
amount  of  compensation  to  be  paid,  had  by 
the  presentation  of  its  application  taken 
the  steps  prescribed  in  the  enabling  act 
to  have  the  amount  of  such  compensation 
judicially  fixed,  in  which  the  proceedings 
upon  that  application,  including  full  notice 
to  the  defendant  owners,  were  had  in  due 
and  regular  order,  and  in  which  a  judicial 
judgment  fixing  the  amount  of  such  compen- 
sation was  had  Upon  such  proceedings. 
Such  being  the  case,  the  defendants  cannot 
complain  that  their  property  is  about  to  be 
taken  without  due  course  or  process  of  law. 

''Due  process  of  law"  is  but  another  name 
for  "law  of  the  land."  Dartmouth  College 
V.  Woodward,  4  Wheat.  618,  619,  4  L.  ed. 
629,  630.  It  does  not  necessarily  imply  a 
judicial  process  or  proceedings  after  the  es- 
tablished method  of  courts.  On  the  con- 
trary, legislative  action  within  the  limits 
of  legislative  authority  and  conformably  to 
constitutional  safeguards  and  established 
principles  is  of  the  law  of  the  land.  David- 
son V.  New  Orleans,  96  U.  S.  97,  104,  24  L. 
ed.  616,  619;  McMillen  v.  Anderson,  95  U. 
S.  37,  41,  24  L.  ed.  335,  330;  Pittsburgh,  C. 
C.  k  St.  L.  R.  Co.  V.  Backus,  133  Ind.  626, 
642,  33  N.  E.  432.  The  law  of  the  land  in 
41  L.R.A.(N.S.) 


judicial  proceedings  is  one  thing;  as  rega- 
lating  legislative  proceedings,  it  is  quite 
another.  "Due  process  of  law  in  each  par- 
ticular case  means  such  an  exertion  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under 
such  safeguards  for  the  protection  of  indi- 
vidual rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in 
question  belongs."  Cooley,  Const.  Lim.  (4th 
ed.)  *356;  People  ex  rel.  Herrick  v.  Smith, 
21  N.  Y.  595,  698;  People  v.  Adirondack  K 
Co.  160  N.  Y.  225,  238,  54  N.  E.  689.  The 
steps  taken  in  the  matter,  in  so  far  as  they 
related  to  political  questions  and  concerns, 
having  been  in  strict  accord  with  accepted 
maxims  and  principles  governing  such  ac- 
tion, and,  in  so  far  as  they  related  to  mat- 
ters of  judicial  cognizance,  in  conformity 
with  established  judicial  methods  and  re- 
quirements, there  has  been  due  process  of 
law. 

But  the  defendants  urge  that  they  have 
never  had  the  opportunity  to  be  heard  upon 
the  question  of  necessity,  and  that  for  that 
reason  there  has  not  been  due  process  of 
la\7.  They  were  not  entitled  to  such  oppor- 
tunity. It  is  well  settled  that,  as  related 
to  the  exercise  of  the  power  of  eminent 
domain,  all  questions  which  are  political 
in  their  nature  and  lie  within  the  legislative 
province  may  be  determined  wiibont  notice* 
to  the  owner  of  tlip  proj)erty  affeti**'!;  and 
the  question  of  whether  a  parti ctflar  work 
or  improvement  shall  be  made,  or  particu- 
lar property  taken,  being  one  of  that  char- 
acter, the  owner  is  not  entitled  to  a  hear- 
ing upon  it  as  a  matter  of  right.  2  Lewis, 
Em.  Dom.  (3d  ed.)  §  667;  Cooley,  Const 
Lim.  (4th  ed.)  *538;  Zimmerman  ▼.  Can- 
field,  42  Ohio  St.  463,  471;  Appleton  v. 
Newton,  178  Mass.  276,  281,  59  N.  £.  648; 
People  V.  Adirondack  R.  Co.  160  N.  Y.  225, 
236,  54  N.  E.  689;  State  Water  Supply 
Commission  v.  Curtis,  192  N.  Y.  319,  330, 
85  N.  E.  148. 

The  brief  of  defendants'  counsel  calls  at- 
tention to  two  features  of  the  charter  pro- 
vision, with  the  evident  purpose  of  suggest- 
ing that  they  render  it  inoperative,  if  it  is 
to  be  construed  as  we  are  compelled,  by 
force  of  its  general  and  unrestrained  lan- 
guage, to  construe  it.  The  one  is  that  there 
is  no  restriction  as  to  the  territory  within 
which  the  power  of  appropriation  may  be 
exercised,  and  the  other  that  the  language  is 
broad  enough  to  embrace  property  which 
has  already  been  taken  for  a  public  use. 
These  Suggestions  are  not  pursued  at  length, 
and  we  are  not  told  why,  for  these  reasons, 
the  legislative  enactment  must  be  held  s 
nullity  in  its  entirety,  or  at  least  as  to  ter- 
ritory lying  outside  of  the  city  of  Norwich, 
except  for  the  proposition,  with  citation  of 
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authority,  that  property  once  taken  cannot 
be  taken  again  to  be  used  for  the  same  pur- 
pose and  in  the  same  manner.  A  sufficient 
answer  to  the  second  of  the  suggestions, 
and,  incidentally,  to  the  proposition  last  re- 
ferred to,  is  found  in  the  fact  that  the  as- 
sumption upon  which  it  is  based  is  not  well 
made.  In  Evergreen  Cemetery  Asso.  v.  New 
Haven,  43  Conn.  234,  242,  21  Am.  Rep.  643, 
we  held  that,  although  the  language  confer- 
ring the  right  of  condemnation  was  general 
and  unrestricted  as  defining  the  property 
which  might  be  taken,  it  would  be  presumed 
in  the  absence  of  express  words  or  some 
necessary  implication  to  the  contrary,  that 
it  was  not  intended  that  land  already  ap- 
propriated to  one  public  use  should  be  taken 
for  the  new  use.  In  this  connection  it  will 
be  further  noted  that  this  objection  might 
be  made  as  effectively  to  the  act  were  the 
power  therein  conferred  expressly  limited 
in  its  operation  to  Norwich,  and  that,  if 
it  furnished  ground  for  a  declaration  of 
invalidity  of  this  act,  much,  if  not  most,  of 
our  legislation  empowering  municipalities 
to  provide  water  supplies  would  fail. 

The  first  of  the  suggestions  is  without 
valid  foundation  by  reason  of  either  consti- 
tutional provision  or  legal  principle.  The 
right  to  take  private  property  for  public 
use  is  one  which  is  inherent  in  the  state  as 
an  independent  sovereign.  It  attaches  to 
every  man's  land,  and  is  paramount  to  his 
right  of  ownership.  All  titles  are  held  sub- 
ject to  it.  The  Constitution  is  not  its 
source,  but  the  source  of  its  limitations. 
Todd  V.  Austin,  34  Conn.  78,  88;  Clark  v. 
Saybrook,  21  Conn.  313,  324.  It  knows 
no  territorial  divisions,  and  is  fettered  by 
no  limitations  of  distance.  Whenever  the 
public  need  calls  for  the  public  appropria- 
tion of  any  property  subject  to  the  juris- 
diction of  the  sovereignty,  it  may  be  taken 
to  supply  that  need,  wherever  it  may  be 
located.  There  is  no  constitutional  or  other 
legal  restraint  upon  this  sovereign  right 
to  reach  out  to  take  what  the  public  need 
demands,  however  far  the  need  requires 
that  reach  to  extend.  Under  our  form  of 
government  the  sovereign  people  act  in  de- 
termining the  existence  and  extent  of  the 
public  need  through  the  legislative  depart- 
ment, which,  as  we  have  seen,  may  act  di- 
rectly, or  through  the  medium  of  delegated 
power.  Whether  or  not  there  shall  be  such 
delegation,  and  the  scope  of  it,  is  a  matter 
for  legislative  decision.  When  a  delegation 
is  made,  it  becomes  a  part  of  the  machinery 
adopted  to  arrive  at  the  political  result. 
The  feature  of  the  delegation  in  the  present 
case  with  which  we  are  dealing  is  that  which 
left  the  determination  of  the  necesssity  un- 
hampered by  territorial  limitations.  We 
are  bound  to  presume  that  the  legislature 
41  L.R.A.(N.S.) 
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allege  it  in  its  application  to  condemn,  nor 
offer  proof  of  it  on  the  hearing.  If  the  leg- 
islature can  delegate  the  power  of  determin- 
ing the  necessity  for  the  taking  under  such 
general  grant  to  a  municipal  corporation, 
it  can  make  a  similar  delegation  to  a  pri- 
vate corporation.  For  example,  it  could 
delegate  to  a  railroad  power  to  take  any 
lands  or  franchises  required  for  its  pur- 
poses, and  that,  too,  without  a  designation 
of  the  route,  or  the  location,  general  or  spe- 
cial, of  the  property  to  be  taken.  By  vote 
of  its  directors  the  railroad  could  decide, 
under  its  general  grant,  to  take  any  man's 
property  without  notice  to  him  or  an  oppor- 
tunity to  be  heard  as  to  the  necessity  for 
and  reasonableness  of,  the  taking,  and  upon 
its  application  to  the  court  might  condemn 
without  allegation  or  proof  that  the  prop- 
erty taken  was  necessary  to  its  use.  The 
argument  and  conclusions  of  the  majority 
opinion  lead  to  this,  and  we  think  there 
must  be  something  fundamentally  wrong 
with  such  a  doctrine.  Keyport  &  M.  P.  S. 
B.  Co.  v.  Farmers'  Transp.  Co.  18  N.  J.  Eq. 
20.  By  its  grant  of  power  to  condemn,  the 
legislature  ordinarily  declares  the  taking 
for  the  purposes  of  the  grant  a  public  use, 
and  declares  the  existence  of  a  public  neces- 
sity foifthe  ^t;ondemnation  of  the  property 
covered  by  the  grant  to  that  use.  New 
York,  N.  H.  k  H.  R.  Co.  v.  Long,  69  Conn. 
424,  435,  37  Atl.  1070.  This  declaration 
follows  a  grant  which  specifies  the  source, 
location,  property,  or  rights  to  be  taken.  It 
does  not  follow  a  general  grant  which  fails 
to  make  such  specification.  The  power  of 
the  legislature  to  condemn  may  ordinarily 
be  delegated.  In  the  case  before  us  the 
grant  is  general  in  terms,  and  neither  the 
property  to  be  taken  nor  the  necessity  for 
the  taking  has  been  determined  by  the  legis- 
lature. It  has  conferred  on  the  authorities 
of  Norwich  power  to  take  anywhere  in  the 
state,  and  restricted  the  taking  to  such 
property  ''as  the  necessities  or  convenience 
of  the  inhabitants  of  said  city  may  re- 
quire." 

The  ownership  of  all  property  is  held  sub- 
ject to  its  appropriation  by  legislative 
grant  to  the  public  use.  Such  exercise  of 
power  is  political  in  character,  and  with 
no  limitation  upon  the  legislative  authority 
to  take,  and  the  extent,  necessity,  and  pro- 
priety of  its  taking,  other  than  ths.t:  (1) 
The  use  must  be  a  public  one.  (2)  The 
taking  must  be  in  good  faith,  and  not  in  an 
abuse  of  power.  (3)  The  taking  must  not 
be  unreasonable.  Waterbury  v.  Piatt  Bros. 
&  Co.  76  Conn.  440,  56  Atl.  856.  Ordinarily 
the  legislative  determination  to  take  is 
final.  Courts  will  not  interfere  with  its  ex- 
ercise of  discretion  except  in  clearest  case 
of  violation  of  some  of  the  foregoing  princi- 
41  L.R.A.(N.S.) 


pies.  When  the  property  to  be  taken  or 
its  location  or  source  is  designated  within 
reasonable  bounds,  the  legislative  designa- 
tion is  final.  When  the  authorities  sav 
that  the  legislative  designation  is  final, 
they  speak  with  reference  to  designations 
of  this  description,  and  not  to  those  un- 
limited by  description  or  location  of  any 
character.  In  a  valid  grant  limiting  source, 
location,  or  property  to  be  taken,  the  law 
presumes  notice;  and  under  our  law  and 
legislative  practice  the  fact  accords  with 
the  presumption.  In  a  general  grant  to 
take  anywhere  in  the  state  there  is  no  such 
presumption;  for  it  cannot  be  said,  in  rea- 
son, that  all  the  property  and  franchises 
in  the  state  will  serve  the  public  use  of 
supplying  Norwich  with  water,  since  not 
all  is  required  for  that  purpose.  A  gen- 
eral grant  of  this  character  which  attempts 
to  confer  the  power  to  take  in  invitum  any 
and  all  property  in  the  state  for  a  public 
purpose  without  notice  to  the  owners  and 
a  determination  of  the  reasonableness  oi 
the  taking  by  someone  other  than  the  par- 
ties in  interest  cannot  be  supported.  The 
reasonableness  of  the  taking  and  the  neces- 
sity are  governed  by  the  same  principles, 
and  their  discussion  need  not  be  divided. 
Eminent  domain  rests  on  the  necessity  ot 
devoting  the  property  condemned  to  the 
proposed  public  use.  The  taking  must 
therefore  be  limited  to  the  necessities  of 
the  case.  Cooley,  Const.  Lim.  (7th  ed.) 
p.  779 ;  Kohl  v.  United  States,  91  U.  S.  367. 
372,  23  L.  ed.  449,  451,  note  to  Henderson 
V.  Lexington,  22  L.R.A.(N.S.)  55.  When 
the  legislature  delegates  this  power  to  a 
public  or  private  corporation,  there  is  im- 
plied in  the  grant  that  it  shall  be  exercised 
when  and  to  the  extent  found  to  be  neces- 
sary. Webster  v.  Susquehanna  Pole  Line 
Co.  112  Md.  416,  76  Atl.  254,  21  Ann.  Caa 
357;  Steams  v.  Barre,  73  Vt.  281,  58  L.R.A 
240,  87  Am.  St.  Rep.  721,  50  Atl.  1086. 

In  the  case  before  us  the  delegation  is 
not  dependent  upon  the  necessity  implied 
in  the  grant.  The  express  terms  of  the 
grant  limit  its  exercise  to  such  property 
only  "as  the  necessities  or  convenience  of 
the  inhabitants  may  require."  The  l^isla- 
ture  neither  decides  the  necessity  nor  ex- 
pressly delegates  to  anyone  the  power  to 
decide.  That  decision  must  involve  the  de- 
cision to  take  the  property  of  the  respond- 
ents, and  a  determination  that  such  tiUcing 
is  necessary.  And  this  is  a  judicial  ques- 
tion. 

2  Lewis  on  Eminent  Domain,  3d  ed. 
§  699,  says:  "In  all  such  cases  the  neces- 
sity or  public  utility  of  the  proposed  work 
or  improvement  is  a  judicial  question.  .  .  • 
In  all  such  cases,  where  the  authority  is 
to  take  property  necessary  for  the  purpose, 
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tiie  oecessity  of  taking  particular  property 
for  a  particular  purpose  is  a  judicial  one, 
upon  which  the  owner  is  entitled  to  be 
heard."  Id.  |  602;  Sutherland,  Stat. 
Constr.  1891  ed.  §  387;  Randolph,  Em.  Dom. 
§  53;  Riley  v.  Charleston  Union  Station 
Co.  71  S.  C.  457,  489,  110  Am.  St.  Rep. 
579,  51  S.  E.  485;  Re  St  Paul  k  N.  P.  R. 
Co.  34  Minn.  227,  231,  25  N.  W.  345; 
State,  Olmsted,  Prosecutor,  v.  Morris  Aque- 
duct, 46  N.  J.  L.  495,  500;  Tracy  y.  Eliza- 
bethtown,  L.  k  B.  S.  R.  Co.  80  Ky.  250; 
Henderson  v.  Lexington,  132  Ky.  390,  403, 
22  L.R.A.(N.S.)  20,  111  S.  W.  318.  There 
are  two  classes  of  authorities  upon  this 
subject:  One  holds  that  the  question  is  a 
judicial  one;  the  other,  headed  by  Lynlh 
▼.  Forbes,  161  Mass.  302,  42  Am.  St.  Rep. 
402,  37  N.  E.  437,  holds  that  the  decision  of 
the  question  of  necessity  is  for  the  legisla- 
ture or  its  delegated  agent.  And  these  au- 
thorities hold  that,  in  the  absence  of  bad 
faith  or  abuse  of  power,  the  declaration  of 
the  legislature  or  of  its  delegated  agent  is 
conclusive.  Boston  T.  Talbot,  206  Mass. 
90,  91  N.  E.  1014. 

The  opinion  of  our  brethren  asserts  that 
"the  right  of  decision  is  vested,  primarily, 
at  least  in  the  party  to  whom  is  given  the 
power  to  condemn.  Upon  this  proposition 
the  courts  are  in  general  agreement," — 
and  cites  in  support  Lynch  v.  Forbes,  su- 
pra. That  case  does  not,  and  the  cases 
which  follow  its  lead  do  not,  hold  that  the 
decision  of  the  question  of  necessity  is  pri- 
marily for  the  legislature,  but  do  hold  that 
it  is  absolutely  for  the  legislature  or  its 
delegated  agent.  Judge  Freeman,  in  a  much 
quoted  note  in  42  Am.  St.  Rep.  408,  says  of 
this  case  and  its  doctrine:  "It  is  affirmed 
by  an  almost  overwhelming  preponderance 
of  the  authorities  that  the  rule  apparently 
asserted  in  the  principal  case  [Lynch  v. 
Forbes]  cannot  be  sustained,  and  that, 
where  the  legislature  has  only  authorized 
the  taking  of  such  property  as  is  necessary, 
the  question  of  the  necessity  for  taking  is 
a  judicial  one,  which  must  be  determined 
either  by  a  court,  jury,  or  some  quasi  ju- 
dicial tribunal  designated  in  the  statute." 
Judge  Freeman  is,  we  think,  right  in  his 
analysis  of  the  authorities.  Taking  of 
private  property  for  any  use  which  is  not 
required  by  the  necessities  or  convenience 
of  the  inhabitants  of  Norwich  is  an  unrea- 
sonable exercise  of  the  right  of  eminent  do- 
main, and  beyond  the  power  of  the  legisla- 
ture to  delegate.  Bennett  ▼.  Marion,  106 
Iowa,  628,  633,  76  N.  W.  844;  Re  St.  Paul 
A  N.  P.  R.  Co.  34  Minn.  227,  231,  26  N.  W. 
345;  Tracy  v.  Elizabethtown,  L.  &,  B.  S.  R. 
Co.  80  Ky.  259;  Wilson  v.  Pittsburg  &  L.  E. 
R.  Co.  222  Pa.  541,  545,  72  Atl.  235;  Biddle 
▼.  Wavne  Waterworks  Co.  190  Pa.  94,  42 
41  L.K.A.(N.S.) 
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taker  decided  the  question  of  necessity  with- 
out notice  to  the  owners  of  the  property 
condemned,  without  a  hearing  upon,  or  proof 
of,  the  reasonableness  of  the  taking.  To 
confer  on  either  a  public  or  private  corpora- 
tion power  to  take  private  property  at  its 
will  would  invite  consequences  dangerous 
to  all  private  ownership.  "If  land  taken 
professedly  for  a  public  purpose  is  vested 
absolutely  in  a  private  agent,  what  is  not 
needed  for  the  purpose  becomes  his;  to  au- 
thorize him  to  take  whatever  he  may  say 
the  purpose  needs  is  to  subject  the  right  of 
property  to  his  good  pleasure,  and  finally 
to  rest  the  eminent  domain  upon  private 
interest  instead  of  public  good."  South 
Carolina  R.  Co.  v.  Blake,  9  Rich.  L.  228. 
"If  the  courts  could  not  limit  the  legisla- 
ture to  such  land  as  is  reasonably  neces- 
sary or  subservient  to  the  public  use,  a  pub- 
lic use  of  the  most  insignificant  proportions 
would  support  an  appropriation  of  land 
practically  unlimited  in  extent.  It  is  ob- 
vious that,  to  the  extent  that  eminent  do- 
main is  employed  over  and  above  that  rea- 
sonably necessary  for  the  public  use,  it  is 
employed  for  a  purpose  not  public,  but 
private."  Note  to  Chicago  &  W.  R.  Co.  v. 
Morehouse,  88  Am.  St.  Hep.  918,  933,  942. 
The  Massachusetts  doctrine  that  the  ques- 
tion of  necessity  is  political  and  at  the  will 
of  the  legislature  or  its  agent  is  at  least 
consistent.  It  fails  to  note  that  the  use 
cannot  go  beyond  the  reasonable  limits  of 
the  necessity. 

The  majority  opinion  holds  that  the  ques*- 
tion  is  political,  and  hence  to  be  determined 
in  the  first  instance  by  the  legislature  or 
its  delegated  agent;  but  that,  if  the  neces- 
siy  be  unreasonably  exercised,  the  property 
owner  may  so  plead,  and  must  assume  the 
burden  of  proving  it.  This  position  at  the 
same  time  accepts  and  rejects  the  theory 
that  the  question  is  political  and  the  leg- 
islative determination  final.  This  position 
leads  to  this:  Taking  more  than  is  rea- 
sonably necessary  is  without  the  grant,  and 
illegal;  but,  unless  the  property  owner  as- 
sumes the  burden  and  sustains  by  proof  the 
unreasonableness  of  the  taking,  the  condem- 
nor acquires  a  legal  title  to  land  illegally 
taken  by  legal  methods.  The  conclusion  of 
the  opinion  on  this  point  is  at  variance  with 
accepted  principles,  opposed  to  the. uniform 
procedure  in  related  actions,  against  the 
clear  policy  of  our  law,  and  practically  un- 
supported by  authority.  Indeed,  the  over- 
whelming weight  of  authority  supports  the 
position  that  the  necessity  must  be  made  to 
appear  by  affirmative  allegation  of  the  pe- 
titioner. 

In  New  Central  Coal  Co.  v.  George's 
Creek  Coal  A  I.  Co.  37  Md.  537,  664,  the 
court  says:  "To  justify  the  exercise  of 
41  L.R.A.(N.S.) 


this  extreme  power,  where  the  legislature 
has  left  it  to  depend  upon  the  necessity  that 
may  be  found  to  exist,  in  order  to  accoiO' 
plish  the  purposes  of  the  incorporation,  u 
in  this  case,  the  party  claiming  the  right 
to  the  exercise  of  the  power  should  be  re- 
quired to  show  at  least  a  reasonable  d^ree 
of  necessity  for  its  exercise.     Any  rule  less 
strict  than  this,  with  the  large  and  almost 
indiscriminate  delegation  of  the  right  to  cor- 
porations, would  likely  lead  to  oppression, 
and  the  sacrifice  of  private  right  to  corpo- 
rate power."     In  Dewey  v.  Chicago  &  M. 
Electric  R.  Co.  184  111.  426,  433,  56  N.  E. 
804,  806,  it  is  said:     Its  (the  condemnor's} 
right  "is  not  a  general  power  of  condem- 
nation, but  is  limited  to  cases  where  a  ne- 
cessity  for   resort  to   private   property  is 
shown  to  exist.    Such  necessity  must  appear 
upon  the  face  of  the  petition  to  condemn." 
2  Lewis,  Em.  Dom.   (3d  ed.)   §  602,  says: 
"If  the  necessity  is  denied,  the  burden  is 
on   the   company   to  establish    it."     Cases 
cited  in  note  91,  Id.;   Highland  Boy  Gold 
Min.  Co.  v.  Strickley,  54  C.  C.  A.  186,  116 
Fed.  852,  856;   Kinney  v.   Citizens'  Water 
k  Light  Co.   173  Ind.  252,  257,  26  L.R.A. 
(N.S.)   195,  90  N.  E.  129;  Louisiana  R.  k 
Nav.  Co.  V.  Xavier  Realty  Co.  115  La.  340, 
39  So.   1;   Famsworth  v.  Goodhue,  48  Vt 
209,  210;  Stearns  v.  Barre,  73  Vt.  281,  296, 
58  L.R.A.  240,  87  Am.  St.  Rep.  721,  50  Atl. 
1086;  16  Cyc.  632.    Works  on  Pleading  and 
Practice  give  this  as   the  rule,   and  form 
books  specify  such  allegations,  as  do  num- 
bers of  applications  in  reported  cases  which 
have  come  under  our  eye.     Reference  may 
be  had  to  7  Enc.  PI.  &  Pr."  p.  473,  §  3,  p. 
525,  §  8,  p.  528,  §  9;  7  Enc.  of  Forms,  p. 
565,  Form  No.  8330;  16  Cyc.  853,  note  79. 
We  are  not  impressed  by  the  argument  of 
the  majority  that,  unless  its  conclusion  be 
accepted,  the  condemnor  with  delegated  au- 
thority, having  determined  the  necessity  ex- 
isted, would  be  required  to  present  proof 
of  the  question  it  had  already  decided.    We 
think  this  argument  assumes  that  the  con- 
demnor had  the  right  to  decide  to  take  more 
than  was  reasonably  necessary,  which  right, 
we  understand,  the  opinion  elsewhere,  and 
properly,  denies.    Nor  are  we  impressed  by 
the  insistence  upon  this  court  because  the 
question   involved  is  political  and  for  the 
legislature  or  its  delegated  agent.    A  legal 
taking  of  property  reasonably  necessary  for 
a  public  use  is  within  the  legislative  power. 
An  illegal  taking  of  property  not  reason- 
ably necessary  for  a  public  use  is  not  with- 
in its  power.    We  think  the  majority  have 
misconceived  the  true  meaning  of  some  of 
the  courts  which  hold  this  question  a  polit- 
ical one,  and  primarily  for  the  legislature. 
Such  holding  does  not  mean  that  the  peti- 
tioner  need   not  allege   the   necessity  and 
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prove  the  reasonableness  of  the  use;  at 
most,  all  that  was  meant  was  that  the  leg- 
islative or  delegated  determination  might 
be  taken  as  prima  facie  proof  of  the  fact 
of  necessity.  The  defendant  thus  has  no- 
tice of  this  issue,  for  it  is  a  part  of  the  ap- 
plication, and  the  burden  j^ever  changes, 
resting  at  the  beginning  and  the  end  upon 
the  petitioner. 

Our  method  of  proof  in  insurance  cases 
affords  a  parallel  example.  Vincent  v. 
Mutual  Reserve  Fund  Life  Asso.  77  Conn. 
281,  68  Atl.  063.  There  is  no  allegation 
in  the  application  that  the  board  voted 
that  this  taking  was  necessary  for  a  public 
use.  The  court  must  imply  it  in  order  to 
find  it,  and  this  is  contrary  to  the  general 
rule  of  construction  in  eminent  domain  pro- 
ceedings. And,  if  this  might  be  inferred, 
there  is  no  allegation  that  the  taking  was 
in  fact  necessary  for  the  public  use.  The 
motion  to  dismiss  on  these  grounds  was 
well  taken. 

The  statute  of  1893,  under  which  the  pe- 
titioner claims  the  right  to  determine  the 
question  of  necessity,  was  amended  and 
modified  by  Gen.  Stat.  §  2600,  first  enacted 
in  1895,  and  re-enacted  in  1001.  That  stat- 
ute provides:  "Any  city,  town,  borough, 
or  corporation  authorized  by  law  to  sup- 
ply the  inhabitants  of  any  city,  town,  or 
borough  with  pure  water  for  public  or  do- 
mestic use  may  take  and  use  such  lands, 
springs,  streams,  or  ponds,  or  such  rights 
or  interests  therein,  as  the  superior  court 
may,  on  application,  deem  necessary  for  the 
purposes  of  such  supply."  If  the  determi- 
nation of  the  question  of  necessity  was  com- 
mitted to  the  board  of  water  commissioners 
of  Norwich  by  the  amendment  to  the  charter 
in  1803,  this  act  of  1805  was  entirely  in- 
consistent with  it,  and  thereafter  made  the 
exercise  of  the  right  to  take  property  for 
a  water  supply  dependent  upon  a  finding  by 
the  superior  court  that  the  taking  was  nec- 
essary. This  follows  from  the  undoubted 
rule  that  subsequent  legislation  repeals  pre- 
vious inconsistent  legislation,  whether  it 
expressly  declares  such  repeal  or  not.  1 
Sutherland,  Stat.  Constr.  2d  ed.  §  247.  The 
act  of  1866  (6  Sp.  Laws,  p.  100)  authorized 
Norwich  to  take  its  supply  of  water  from 
the  Yantic  river,  or  any  other  stream,  pond, 
or  lake,  as  the  necessities  or  convenience  of 
the  inhabitants  might  require,  with  the  as- 
sent previously  obtained  of  those  who  have 
the  right  thereto.  Section  22  of  this  act 
provided:  "This  act  shall  be  to  all  intents 
and  purposes  a  public  act,  and  may  be  al- 
tered, amended,  or  repealed  by  the  general 
assembly."  In  the  amended  charter  (Pub. 
Acts  1871,  p.  557,  chap.  46)  the  power  of 
Norwich  to  take  its  supply  of  water  was  in 
identical  terms  conferred  upon  a  board  of 
41  L.R.A.(N.S.) 


water  commissioners,  under  the  direction  of 
the  court  of  common  council.    And  §  08  pro- 
vided:   "This  act  shall  be  a  public  act,  and 
may  be  altered,  amended,  or  repealed  at  the 
pleasure  of  the  general  assembly."    In  1803 
(11   Sp.  Laws,    p.   274),   the   charter  was 
amended,  empowering  said  board  to  "take 
any  lahd,  water,  water  rights,  or  other  prop- 
erty, or  any  franchise    ...    for  furnish- 
ing such  supply  of  water  as  the  necessities 
or  convenience  of  the  inhabitants  of  said 
city  may  require."    For  the  first  time  the 
power  to  take  in  invitum  was  given.     Sec- 
tion 4   of   this   amendment   provided   that 
"this  act  shall  be  a  public  act."    In  form, of 
enactment  these  several  acts  are  public  acts ; 
and  in  their  purpose  they  are  public.    And, 
further,  the  amendment  of  1871  was  enacted 
as  a  public  act  and  printed  among*  the  pub- 
lic acts.     Thus  the  legislature  in  express 
terms  declared  these  several  acts  were  pub- 
lic acts.     Gen.  Stat.  §  2000,  was  first  en- 
a!bted   in    1805,  Public   Acts   1805,   p.   556, 
chap.   203.     There   is  in  it  no  express  re- 
peal of  that  part  of  the  Norwich  charter 
covering  its  subject-matter  of  this  statute 
covets  the  whole  subject.  It  must  be  conceded 
that    the    subject-matter    of    condemnation 
wor  a  water  supply  of  every  city  in  the  state, 
including   Norwich.     The   later   statute   is 
thus  exclusive,  and  its  provisions  are  mani- 
festly repugnant  to  those  of  the  Norwich 
charter  relating  to  the  same  subject-mat- 
ter.    "Whenever  a  later  statute  is  repug- 
nant in  its  provisions  to  those  of  a  prior 
one,  there  is  a  repeal  to  the  extent  of  the  re- 
pugnancy; and  whenever  a  later  statute  is 
exclusive, — ^tbat  is,  when  it  covers  the  whole 
subject  to  which  it  relates, — the  former  is 
repealed."    Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  75  Conn.  446,  53  Atl.  060.    The  act 
of  1805  altered,  by  necessary  implication, 
the  charter  amendment  of  1893,  and  made 
the  power  of  the  water  commissioners  to 
take  depend  upon  the  decision  of  the  su- 
perior court  as  to  its  necessity.    Pub.  Acts 
1001,   p.    1378,   chap.    178,   re-enacted    §   2 
of  the  Act  of  1805,  as  part  of  a  general 
act  concerning  the  purity  of  water  for  pub- 
lic and  domestic  use,  and  expressly  provided 
in  §  0,  that  "all  acts  and  parts  of  acts  in- 
consistent  herewith   are   hereby   repealed." 
Since  these  two  acts  are  clearly  inconsistent, 
if  it  be  true  that  the  charter  amendment 
of   1803   permits    a   taking  without   a   ju- 
dicial   determination    of    the   necessity,    it 
must  follow  that,  if  the  charter  were  not 
by  implication  altered  and  amended  by  the 
act  of  1805,  it  was  expressly  altered  and 
amended  by  the  act  of  1001.     If,  contrary 
to  the  legislative  declaration,  the  amend- 
ment of   1803  be   held   a  special   or   local 
statute,  the  same  result  must  be  reached 
They  cover  the  same  subject. 
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While  a  repeal  or  amendment  by  impli* 
cation  of  an  earlier  special  statute  by  a 
general  statute  is  not  favored*  it  will  re- 
sult, to  the  extent  of  the  repugnancy,  by 
express  reference  or  necessary  implica- 
tion, where  the  later  statute  covers  the 
same  subject.  Hartford  ▼.  Hartford  Theo- 
logical Seminary,  66  Conn.  485,  34  Atl. 
483.  In  this  case  there  is  a  necessary  in- 
plication  of  such  repeal  of  powcft  to  take. 
It  is  highly  desirable  that  the  same  right 
to  take  in  invitum  and  the  same  procedure 
may  prevail  with  all  corporations  having 
the  power  to  supply  our  communities  with 
wfiter.  Hence  it  is  reasonable  to  infer 
that  the  legislature  intended  by  the  act 
of  1895  to  bring  all  such  corporations 
within  the  established  policy  of  the  law; 
viz.,  a  uhiform  system  of  procedure  for  de- 
termining the  issue  of  necessity  involved 
in  every  condemnation  to  secure  a  water 
supply.  We* have  before  had  occasion  to  de- 
clare the  provisions  of  a  local  charter  re- 
pealed by  implication  by  a  general  statute. 
We  held  a  general  statute  relating  to 
health  repealed,  by  implication,  the  provi- 
sions of  the  New  London  charter  covering 
the  same  subject-matter.  Braman  v.  New 
London,  74  Conn.  695,  698,  51  Atl.  1082. 
And  in  Southport  v.  Ogden,  23  Conn.  128, 
we  held  a  by-law  of  a  borough,  prohibit- 
ing the  taking  of  oysters  under  a  penalty, 
abrogated  by  a  general  law  of  the  state, 
passed  subsequent  to  the  granting  of  the 
charter,  prohibiting  the  same  thing.  So 
that,  whether  the  act  of  1893  be  regarded 
as  a  public  or  a  private  act,  the  conclu- 
sion must  result  that  it  was  amended  and 
altered  by  the  act  of  1895,  as  amended  by 
that  of  1901,  now  Gen.  Stat.  §  2600.  The 
suggestion  of  the  opinion  that  this  position 
is  untenable  by  reason  of  Gen.  Stat.  §  4931, 
is,  we  think,  without  force.  So  much  of 
this  section  as,  in  effect,  recites  that  acts 
of  incorporation  are  not  repealed  by  the 
revision,  was  in  the  Revision  of  1888,  and 
in  existence  at  the  date  of  the  passage  of 
the  act  of  1895,  as  well  as  that  of  1901. 
The  charter  of  Norwich  stood  as  it  had 
been  amended  by  the  Public  Acts  of  1895 
and  1901,  and  Gen.  S^at.  §  4931  provides 
that  the  charter  as  amended  up  to  that  time 
is  not  affected  by  the  Revision  repealing 
all  public  acts  except  in  certain  specified 
cases.  Gen.  Stat.  §  4931  protects  the  char- 
ter, in  its  condition  after  the  amendments 
of  1895  and  1901,  against  a  repeal  by  the 
Revision.  The  section  relied  on  (§  4931) 
has  nothing  to  do  with  the  question  whether 
the  act  of  1895,  or  that  of  1901,  in  fact 
amended  the  charter.  The  charter  is  as 
general  and  indefinite  as  to  the  time  of 
the  taking  as  it  is  as  to  the  location  of 
land  and  water  rights  to  be  taken.  The 
41  L.R.A.(N.S.) 


board  of  water  commissionera  may  renew 
this  proceeding  at  any  time,  and  Tote  to 
take  the  pond  of  any  manufacturing  com- 
pany, whose  industry  may  be  the  support 
of  an  entire  community.  And  the  burden 
of  proving  the  unreasonableness  of  this  ac- 
tion the  opinion  of  the  court  casta  upon 
the  owner  whose  property  is  to  be  taken. 
We  think  such  a  grant  of  power  contrary 
to  public  policy,  essentially  unreasonable 
and  unjusty  and  subversive  of  fundamental 
principles,  and  that  it  ought  not  to  be  sus- 
tained, because  it  is  not  due  process  of 
law. 

Norwich  can  secure  all  the  property  and 
water  rights  it  requires  by  bringing  its  ap- 
plication under  Gen.  Stat.  §  2600,  to  the 
superior  court;  and  that  court  will  award 
it  all  such  as  may  be  proven  necessary  for 
such  purposes.  More  than  this  it  ought 
not  to  be  permitted  to  condemn. 

I  think  the  motion  to  dismiss  should 
have  been  granted,  and  the  demurrer  to 
the  application  sustained. 

Ralph  "Wheeler,  J.,  concurred. 
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DAVID  S.  GAY  et  aL 

(14fl  Ky.  615,  149  S.  W.  915.) 

Monopoly  —  contract  to  sell  to  ^  right 
to  repudiate. 

1.  The  courts  will  not  enforce  a  contract 
to  sell  seed  to  a  partnership  formed  by  the 
principal  buyers  of  that  commodity  to  con- 
trol the  market  and  suppress  competition  by 
fixing  the  price  to  be  paid  for  the  uncleaned 
seed,  the  distribution  among  themselves  of 
offerings,  and  the  price  at  which  it  shall  be 
sold. 

Same  ^  partnership  to  control  noiarket 
—  validity. 

2.  A  contract  by  the  principal  dealers 
in  a  certain  kind  of  seed  to  form  a  secret 
partnership  to  control  prices,  distribute 
holdings,  and  share  profits  and  losses  of  the 
business,  is  void  as  m  restraint  of  trade. 

(October  3,   1912.) 

Note.  ^  Agreements  collateral  to  con- 
tracts  forming  illegal  combinaJtions, 
and  the  enforcement  thereof  hy  tn^ni' 
hers    of   such    illegal    combinations. 

This  is  the  subject  of  notes  in  30  L.R.A. 
(N.S.)  580;  19L.R.A.(N.S.)  143;  11  L.R.A. 
(N.S.)  368;  and  64  L.R.A.  712.  This  note 
includes  only  cases  decided  subsequently  to 
the  note  in  30  L.R.A.(N.S.)    580. 

While  the  leading  case  on  this  subject 
(Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.  212  U.  S.  227,  53  L.  ei 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
-Bustaining  a  demurrer  to  defendant's  an- 
swer as  amended  in  an  action  brought  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pendleton,  Bosh  A  Bush,  and 
Harmon  Stltt  for  appellant. 

Messrs.  Shelby  &  Shelby,  for  appellees: 

Even  if  plaintiff  was  an  illegal  combina- 
tion under  the  statute  against  trusts,  the 
contract  of  purchase  which  is  sought  to  be 
enforced  is  a  purely  collateral  one  which 
can  be  proved  or  established  without  any 
reference  to  the  agreement  constituting  the 
alleged  trust.  The  action,  therefore,  is  not 
one  to  enforce  the  terms  of  an  illegal  agree- 
ment, and  may  be  maintained. 


Connolly  ▼ 
S.  640,  46  L.  I 
Continental  ^  t 
&  Sons  Co.  2  I 
Sup.  Ct.  Rep 

Where  a  1 1 
and  announce ! 
right  and  de(  I 
ment  or  the  1 1 
the  statute  p ' 

Farmers'  & 
U.  S.  29,  23  I 
Nat.  Bank,  9i 
phens  V.  Mon  * 
197,  28  L.  e*l 
Driesbach  v.  i 
52,  26  L.  ed.  I 

Messrs.  Joi 
Sk  Whitley  a  I 


486,  29  Sup.  Ct.  Rep.  280,  commented  on 
in  the  note  in  19  L.R.A.(N.S.)  143)  states 
the  doctrine  applicable  to  the  right  to  en- 
force contracts  between  members  of  an  un- 
lawful monopoly,  nevertheless  the  cases  sub- 
sequently considering  the  question  are  not 
in  entire  harmony  as  to  when  a  contract  is 
collateral  to  the  illegal  contract,  within  the 
rule  that  such  contracts  may  be  enforced 
although  the  original  contract  is  invalid 
under  the  rule  against  monopolies.  Indeed, 
the  basis  of  the  decision  of  the  Supreme 
Court  in  the  case  referred  to  has  been  ques- 
tioned. Thus,  in  the  International  Harvest- 
er Co.  T.  Oliver,  192  Fed.  69,  the  court,  re- 
ferring to  this  decision  of  the  Supreme 
Court  and  an  earlier  decision  of  that  court 
(Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
8.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431),  said  that  the  sole  difference  between 
the  facts  of  the  two  cases  is  that  in  the 
Connolly  Case  the  purchaser  was  not,  and 
in  the  Yoight  k  Sons  Case  he  was,  a  member 
of  the  combination.  And  it  is  further  said 
that  there  is  reason  to  suspect  that  in 
reality  in  the  Connolly  Case  also  the  pur- 
chaser was  a  member  of  the  combination, 
and  that,  in  considering  and  disposing  of 
the  ease,  this  feature  of  it  was  overlooked 
or  ignored.  Continuing,  the  court  in  the 
Oliver  Case  said:  "At  best,  the  difference 
between  the  two  cases  is  a  very  narrow 
one.  Yet,  notwithstanding  this,  the  dis- 
tinction which  Mr.  Justice  Harlan,  who 
wrote  the  opinion  in  both  cases,  drew  be- 
tween the  two  cases,  which  was  thought  to 
call  for  a  difference  in  decision,  is  a  plain 
one,  and  there  ought  to  be  no  diflficulty  in 
determining  on  which  side  of  the  dividing 
line  this  case  belongs.  It  is  clear  that  it 
comes  within  the  Connolly  Case,  and  not 
within  the  Voight  &.  Sons  Case.  It  is  not 
possible  to  say  that  the  defendant  here  was 
a  member  of  or  a  party  to  the  illegal  com- 
bination set  forth  in  the  second  paragraph 
of  the  defendant's  answer.  And  if  the  true 
relation  between  the  plaintiff  and  defendant 
was  that  of  principal  and  agent,  and  the 
contracts  sued  on  were  mere  pretenses,  the 
case  is  not  otherwise. 
41  L.R.A.(N.S.) 
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<?arroll,  9.,  delirered  the  opinion  of  the 
court: 

The  appellees  Gay  and  others,  who  were 
plaintiffs  below,  brought  this  suit  against 
appellant,  Brent,  to  recover  damages  for 
breach  of  contract. 

The  petition  set  out,  in  substance,  that 
the  plaintiffs  David  S.  Gay,  J.  S.  Wilson, 
and  ^.  F.  Spears  &  Son,  on  June  1,  1906, 
entered  into  written  articles  of  partnership 
to  do  business  under  the  style  of  the  Cen- 
tral Kentucky  Blue  Grass  Seed  Company; 
and  that  Prunty,  a  coplaintiff,  entered  into 
a  contract  with  the  defendant,  Brent,  by 
which  Prunty  bought,  and  defendant  sold 
to  him,  15  tons  of  20-pound  extra  fancy 
Kentucky  blue  grass  seed,  to  be  delivered 


in  September,  1906,  at  $1.30  per  buahel  of 
14  pounds;  that  on  September  1,  1906, 
Prunty  assigned  the  contract  to  £.  F. 
Spears  ft  Son  for  the  benefit  of  the  Central 
Kentucky  Blue  Grass  Seed  Company;  that 
the  plaintiffs  were  ready,  willing,  and  able 
to  •  perform  their  contract,  and  off^ered  so 
to  do,  but  that  the  defendant  refused  and 
failed  to  perform  his  contract;  that  at  the 
time  the  seed  was  to  have  been  delivered 
under  the  contract,  namely,  in  September, 
1906,  the  market  price  of  seed  had  advanced 
38  cents  per  bushel,  and  that,  had  the  de- 
fendant performed  his  contract,  the  plain- 
tiffs would  have  realized  a  profit  of  38  cents 
per  bushel  on  the  seed;  and  that,  by  reason 
of  his  failure  to  comply  with  his  contract, 


which  was  one  of  a  series  of  contracts 
known  as  the  "profit  sharing  plan,"  may  be 
recovered,  althouffh  the  contract  was  used 
for  the  purpose  of  placing  and  keeping  each 
purchaser  of  articles  thereunder  in  a  situ- 
ation whereby,  if  any  independent  or  com- 
peting firm  or  corporation  entered  into  the 
business  of  manufacturing  or  selling  the 
subject-matter  of  these  contracts,  the  pur- 
chaser, by  dealing  with  such  independent 
or  competing  firm,  would  sacrifice  a  large 
rebate  on  the  previous  year's  business,  and 
although  the  contract  was  designed  to  pre- 
vent competition  from  arising  in  the  busi- 
ness which  had  previously  been  monopolized 
by  the  plaintiff  company,  and  had  such 
effect  to  a  large  extent.  The  court  said 
that  the  contract  contained  but  one  fea- 
ture to  differentiate  it  from  the  ordinary 
contract  and  sale.  This  feature,  "the  profit 
sharing  plan,"  was  simply  nothing  more  or 
less  than  an  agreement  on  the  part  of  the 
seller  to  divide  its  profit  with  the  pur- 
chaser provided  the  purchaser  gave  to  the 
seller  his  exclusive  trade,  and  there  is  no 
legal  objection  to  a  contract  of  this  nature. 
Answering  the  contention  that  the  contracts 
were  designed  for  the  purpose  of  preventing 
competition,  and  did  in  fact  have  such  ef- 
fect, the  court  says:  "Suppose  they  died.  If 
their  terms  were  legitimate, — and  there  is 
nothing  in  the  contracts  which  would  make 
them  illegal, — ^the  fact  that  they  may  have 
resulted  in  building  up  the  plaintiff's  busi- 
ness to  such  an  extent  as  to  enable  it  to 
practically  control  the  sale  of  a  commodity 
would  not  render  the  contracts  unenforce- 
able. Indeed,  the  answer  of  the  defendant 
in  this  very  case  shows  that  c(Hnpetition 
has  arisen,  and  that  the  defendant  can  pur- 
chase the  commodity  from  other  concerns; 
but  the  defendant  alleges  it  cannot  do  so, 
because  it  would  forfeit  the  discount  for 
the  period  of  one  year  allowed  by  the  plain- 
tiff. The  defendant  is  at  perfect  liberty  to 
purchase  from  these  other  concerns;  and 
the  presumption  is  that  if  it  does  not  do 
so,  it  is  because  it  can  secure  more  favorable 
terms  from  the  plaintiff.  The  contracts 
of  the  plaintiff  in  this  case  may  have  the 
effect  of  lessening  or  even  destroying  com- 
petition; but  if  the  methods  employed  to 
41  L.R.A.(N.S.) 


bring  this  about  are  Intimate,  and  not  ob- 
noxious to  the  law,  the  contracts  are  not 
subject  to  be  set  aside." 

In  McCall  v.  Hughes,  —  Miss.  — ,  59  So. 
794,  it  is  held  that  even  though  certain 
portions  of  a  contract  were  invalid  as  tend- 
mg  to  promote  a  monopoly,  nevertheless,  so 
far  as  concerns  the  sale  and  delivery  of 
goods  thereunder,  the  contract  having  been 
executed  and  the  defendant  having  received 
the  goods,  the  fact  that  the  contract  con- 
tained some  terms  invalid  because  tending 
to  promote  a  monopoly  would  not  preclude 
the  plaintiff  from  recovering  the  reasonable 
value  of  the  goods.  The  court  said  that 
"common  honestv  demands  that  defendant 
should  pay  for  the  goods  purchased,  and  he 
cannot  shelter  himself  behmd  the  provisions 
of  the  anti-trust  statute  against  certain 
provisions  of  the  contract  which  it  is  not 
sought  to  enforce.  It  may  be  true  that  the 
terms  of  the  contract  which  are  set  up  to 
defeat  recovery  could  not  be  enforced  in  t 
suit  filed  for  that  purpose;  but  the  ques- 
tion here  is  an  entirely  separate  and  dis- 
tinct question  from  this,  and  is  in  no  war 
affected  by  the  anti-trust  statute.  Conced- 
ing the  invididity  of  the  two  clauses  of  the 
contrsct  referred  to,  nevertheless  the  re- 
mainder of  the  contract  is  enforceable." 

In  this  connection,  as  bearing  upon  the 
extent  to  which  the  contract  must  be  col- 
lateral to  the  original  one,  Bbeiti  v.  Gat 
is  of  decided  value,  since  it  is  there  assert^ 
ed  that  the  executory  contract  sought  to  be 
enforced  should  not  be  treated  as  being 
merely  collateral  to  the  original  unlaw- 
ful agreement,  where  the  purchase  of  the 
property  thereunder  was  a  necessary  step 
in  the  perfection  of  the  scheme  to  control 
the  market  and  suppress  competition.  And 
the  general  doctrine  is  asserted  that  couxts 
should  not  lend  their  aid  to  assist  an  il- 
legal combination  in  restraint  of  trade  in 
the  enforcement  of  executory  contracts  that 
would  enable  it  to  more  successfully  accom- 
plish its  unlawful  object.  It  is  to  be  noted 
that  the  court  lays  stress  upon  the  fact  that 
the  contract  sought  to  be  enforced  was  exec- 
utory, and  the  question  is  reserved  as  to 
whether  or  not  de  same  rule  should  apply 
to  executed  contracts.  A.  6*  S. 


1912. 


BRENT  T.  GAY. 


thej  were  damaged  in  the  sum  of  $814^8, 
for  which  amount  thej  asked  judgment. 

To  this  petition,  an  answer  and  amended 
mnswers  were  filed;  and  after  the  demurrers 
to  the  defense  interposed  had  been  disposed 
ofy  the  case  was  submitted,  and  judgment 
inrent  against  appellant,  Brent,  for  the 
amount  asked  for,  and  he  prosecutes  this 
appeal. 

The  articles  of  partnership  referred  to 
in  the  petition,  and  which  were  signed  by 
£.  F.  Spears  &  Son,  James  S.  Wilson,  and 
David  S.  Gaj,  read  in  part  as  follows: 

''We,  the  undersigned,  do  hereby  organ- 
ize  ourselves  into  an  association  which  shall 
be  known  as  the  Central  Kentucky  Blue 
Grass  Seed  Ck)mpany,  and  its  purpose  shall 
be  the  buying  and  selling  of  blue  grass  seed 
of  the  crop  of  1906  only  on  joint  account. 
The  capital  stock  shall  be  five  hundred  dol- 
lars ($500),  which  shall  be  subscribed  to  in 
equal  amounts  by  the  three  members.  The 
officers  of  the  company  shall  be  secretary 
and  treasurer.  Any  one  member  can  call  a 
meeting  to  transact  business.  The  majority 
of  votes  shall  control  the  buying  and  selling 
and  all  questions  presented.  All  members 
shall  share  and  share  alike  in  profit  and 
losses  resulting  from  the  business.  This 
agreement  shall  continue  in  force  from  this 
date,  June  the  1st,  1906,  to  May  the  1st, 
1907. 

''None  of  the  members  of  this  company 
shall  sell  stripped  seed  to  another  than  a 
member,  unless  by  special  piermit  from  the 
other  members,  except  in  lots  of  one  hun- 
dred (100)  bushels  or  less  to  neighboring 
farmers.  Gains  from  such  sales  io  be 
turned  into  association.  .  .  .  The  clean- 
ing shall  be  divided  equally.  The  cleaners 
are  to  furnish  all  money  necessary  for 
handling  the  seed  they  clean.  The  cleaners 
are  to  be  paid  at  the  rate  of  6  per  cent  in- 
terest per  annum  on  all  money  due  them 
from  reports  of  seed  cleaned  and  other  bills 
accepted  by  the  company,    .    .    . 

"No  sales  or  purchases  are  to  be  made  in 
the  name  of  tht  company.  Members  in 
making  sales  shall  assume  personally  the 
risk  of  loss  from  not  collecting  account  or 
otherwise.    .    .    . 

"Each  member  agrees  to  ship  no  seed 
that  has  not  first  been  formally  turned  in 
to  the  company. 

Inspector  or  inspectors  may  be  appoint- 
ed any  time  to  examine  or  verify  the  count 
of  stock  held  by  members.    .    .    . 

"The  first  part  of  each  week,  not  later 
than  Tuesday,  cleaners  are  to  send  in  to 
the  secretary  their  bills  for  such  cleaned 
seed  cleaned  during  the  week,  statement  of 
stock  of  cleaned  seed  and  rough  seed  on 
hand,  quantity  of  rough  seed  bought  but 
not  delivered,  and  quantity  of  cleaned  seed 
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trmde;  and  that  these  facts  invalidated  the 
contract. 

In  an  amended  answer  he  averred :  "That 
prior  to  June  1,  1906,  when  the  agreement 
copied  in  the  petition  was  alleged  to  have 
been  entered  into,  the  said  plaintifTs,  £.  F. 
Spears  &  Son,  J.  8.  Wilson,  and  David  8. 
Gay,  were  separately  and  independently  en- 
gaged in  the  business  of  buying  up,  clean- 
ing, and  manufacturing  the  rough  blue  grass 
seed  grown  in  the  state  of  Kentucky  and 
elsewhere,  into  what  is  known  as  cleaned 
and  dressed  blue  grass  seed,  and  in  selling, 
shipping,  and  delivering  the  same,  .  .  . 
and  were  at  the  same  time,  prior  to  said 
date,  in  competition  one  with  the  other  in 
the  said  state,  interstate,  and  foreign  com- 
merce; .  .  .  that  by  far  the  greater 
portion  of  blue  grass  seed  is  grown  and  so 
manufactured  into  cleaned  seed  in  Ken- 
tucky, and  shipped  from  Kentucky  to  the 
markets  of  the  world;  that  the  said  three 
plaintiffs  in  their  several  businesses  car- 
ried on  and  did  a  large  portion  of  said 
trading  in  blue  grass  seed,  and,  by  the  said 
combination  formed  through  said  contract 
of  June  1,  1006,  they  were  able  to  control 
and  monopolize  a  large  portion  of  said  blue 
grass  seed  business  done  in  the  state  of 
Kentucky,  but  were  not  at  that  time  fully 
able  to  act  as  a  complete  monopoly;  that 
only  a  small  quantity  of  blue  grass  seed 
is  grown  outside  of  the  state  of  Kentucky, 
and  practically  all  of  the  blue  grass  seed 
that  is  grown  in  the  world  is  cleaned  and 
manufactured  into  dressed  seed  in  Ken- 
tucky, and  thus  prepared  for  market; 
.  .  .  that  the  cleaners  and  manufacturers 
of  blue  grass  seed,  if  they  are  combined 
in  Kentucky  or  controlled  by  one  head,  can 
regulate  and  control  absolutely  the  price 
of  blue  grass  seed  in  the  markets  of  the 
world,  and  that  the  plaintiffs  signed,  exe- 
cuted, and  delivered  the  alleged  agreement 
of  copartnership  of  June  1,  1906,  set  out  in 
the  petition,  and  entered  into  the  same,  for 
the  purpose  and  with  the  intent  to,  and  by 
entering  into  said  agreement  they  did  there- 
by, form  and  create  a  pool,  trust,  combine, 
agreement,  confederation,  and  understand- 
ing with  each  other,  and  one  with  the  other, 
for  the  purpose  of  regulating,  controlling, 
and  fixing  the  price  of  blue  grass  seed,  and 
to  enhance,  and  they  did  so  enhance  and 
raise,  the  price  and  cost  thereof  above  its 
real  value,  but  that  at  the  said  time,  on 
June  1,  1906,  when  said  agreement  was  en- 
tered into  between  the  plaintiffs,  it  was  a 
part  and  parcel  of  said  trust  and  pool,  plan, 
and  arrangement  between  the  plaintiffs, 
that  they  would  secure  further  and  com- 
plete control  and  monopoly  of  the  blue  grass 
seed  market,  and  thus  perfect  their  combi- 
nation, so  that  they  would  thereby  be  en- 
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I  abled  to  have  absolute  control  of  the  B«id 
market,*  and  to  fix  absolutely  and  arbitrt- 
rily  exorbitant  prices  on  said  manufactured 
article;  .  •  .  that  the  purchase  of  the 
one  carload  of  seed  sued  on  herein  in  the 
name  of  the  said  C.  £.  Prunty  was  one  of 
the  many  purchases  so  undertaken  to  be 
made  at  that  time  to  carry  out  said  general 
plan  aforesaid;  that  several  other  orders 
for  large  lots  of  seed  were  made  at  about 
the  same  time  by  using  the  names  of  other 
jobbers,  and  were  attempted  to  be  secured 
from  this  defendant,  though  this  suit  only 
involves  the  one  order  of  the  said  C.  E. 
Prunty;  that  by  this  arrangement  by  the 
said  plaintiffs  and  attempted  purchase  with 
the  said  C.  E.  Prunty,  the  said  plaintiffs  and 
the  said  C.  E.  Pninfy  did  thereby  form  an 
agreement  for  the  purpose  and  with  the 
intent  to  pool,  and  by  entering  into  the 
same  they  did  thereby  form  and  create  a 
pool,  trust,  combine,  agreement,  confeder- 
ation, and  understanding  with  each  other, 
and  one  with  the  other,  for  the  purpose  of 
regulating,  controlling,  and  fixing  the  priee 
of  blue  grass  seed,  to,  and  thej  did,  en- 
hance the  price  and  cost  of  said  blue  gran 
seed  above  its  real  value,  and  immediatelj 
thereafter  they,  the  said  plaintiffs,  did  ar- 
bitrarily raise  the  price  and  cost  of  bine 
grass  seed  above  its  real  value." 

To  this  answer  a  general  demurrer  wu 
sustained.  Other  answers  were  filed,  pre- 
senting other  defenses;  but  we  do  not  think 
it  important  or  necessary  to  notice  or  com- 
ment on  the  issues  made  by  them,  as  we 
have  reached  the  conclusion  that  the  sub- 
stantial defenses  relied  on  by  Brent  were 
presented  in  the  answer  from  which  we  have 
made  copious  extracts,  and  to  which  the  de- 
murrer was  sustained.  Nor  do  we  find  it 
necessary  in  disposing  of  the  case  to  con- 
sider at  all  the  anti-trust  statutes  of  the 
state.  liCaving  out  of  view  entirely  the  ap- 
plicability of  the  anti-trust  statutes,  we 
think  the  controlling  and  decisive  question 
in  the  case  is:  Did  the  averments  of  the 
answer,  which  must  be  treated  as  true, 
state  the  defense  of  an  unlawful  and  un- 
reasonable restraint  of  trade,  upon  which 
Brent  was  entitled  to  introduce  evidence 
and  have  a  decision  on  the  merits  ?  And,  in 
considering  this  feature  of  the  case,  we  will 
treat  the  contract  as  if  made  directly  be- 
tween Brent  and  Gay  and  his  associates,  be- 
cause, under  the  averments  of  the  answer, 
Prunty,  in  making  the  purchase,  was  act- 
ing for  and  on  behalf  of  Gay  and  the  com- 
pany. 

It  will  be  observed  from  the  contract  en- 
tered into  between  Gay  and  his  associates 
that  the  Central  Kentucky  Blue  Grass  Seed 
Company  was  formed  by  them  for  the  pur- 
pose of  buying  and  selling  blue  grass  seed 
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only,  and  that  tbe  members  were  forbidden 
to  sell  stripped  seed,  wbicb  is  the  seed  in 
the  rough  as  it  is  bought  from  the  farm- 
ers, except  to  a  member  of  the  company,  un- 
less by  special  permit,  and  that  no  sales 
were  to  be  made  in  the  name  of  the  com- 
pany; the  members  making  the  sales  in 
their  individual  names  and  assuming  indi- 
Tidually  the  risk  of  loss.  It  will  further 
be  noticed  that  under  the  contract  the  mem- 
bers were  to  share  equally  the  profits  and 
losses  resulting  from  the  business,  and  that 
an  account  of  the  amount  of  business  done 
by  each  firm  was  to  be  kept,  and  that  be- 
fore any  seed  was  shipped  it  was  to  be  for- 
mally turned  over  to  the  company,  and  that, 
in  the  event  any  seed  was  carried  over  at 
the  end  of  the  year,  there  was  to  be  an 
equalization  among  the  members.  The  con- 
tract also  provided  that  weekly  statements 
were  to  be  made,  showing  the  business  done 
by  the  firm,  and  that  if  any  member  con- 
tracted to  clean  seed  for  an  outside  party 
that  such  seed  should  be  divided  equally,  un- 
less by  other  agreement;  and  also  that  all 
the  old  stock  held  by  the  members  was  to 
be  turned  in  to  the  company,  and  that  the 
holding  of  it  should  be  controlled  by  the 
company,  and  that  the  sale  of  old  stock 
should  bear  a  specified  proportion  to  the 
new  stock  handled  by  the  company.  The 
contract  also  fixed  the  price  to  be  paid  for 
cleaning  seed,  and  the  price  to  be  paid  for 
stripped  seed,  or  seed  in  the  rough  as  it 
comes  from  the  farm,  and  contemplated 
that  the  organization  of  the  company 
should  be  kept  secret  from  the  trade,  as 
well  as  from  the  farmers.  It  will  also  be 
noticed  that  the  answer,  in  substance, 
charged  that  the  partnership  or  agree- 
ment entered  into  between  Gay  and  his 
associates  had  for  its  purpose  the  creation 
of  a  trust  and  monopoly  to  control  the  blue 
grass  seed  market  of  the  country,  and  to  fix 
and  regulate  the.  price  at  which  the  seed 
should  be  sold;  and  that,  in  pursuance  of 
this  purpose  and  to  carry  it  into  effect,  the 
purchase  of  the  carload  of  seed  from  Brent 
was  one  of  many  purchases  undertaken  in 
execution  of  the  plan  to  control  and  monop- 
olize the  market,  and  fix  and  regulate  the 
price  of  the  seed. 

In  Merchants'  Ice  &  Cold  Storage  Co.  v. 
Rohrman,  138  Ky.  530,  30  L.RJL.(N.S.) 
973,  137  Am.  St.  Rep.  390,  128  S.  W.  599, 
the  court  had  under  consideration  a  case  in 
many  material  respects  similar  to  this.  In 
that  case  the  Merchants'  Ice  &  Cold  Stor- 
age Company  endeavored  to  create  a  trust 
for  the  purpose  of  controUing  the  sale  of 
manufactured  ice  in  the  city  of  Louisville; 
and  in  pursuance  of  its  plan  it  purchased 
the  National  Ice  &  Cold  Storage  Company  • 
from  Rohrman  and  the  other  stockholders, ' 
41  L.R.A.(N.S.) 
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be  declared  Toid  as  being  in  onreaflonable 
restraint  of  trade." 

In  Continental  Wall  Paper  Co.  t.  Louis 
Voight  &  Sons  Co.  212  U.  S.  227,  53  L. 
ed.  486,  29  Sup.  Ct.  Rep.  280,  it  appears 
from  the  opinion  that  the  Continental  Wall 
Paper  Company  was  a  corporation  organ- 
ized to  control  the  wall  paper  trade  of  the 
country;  and  that,  as  a  part  of  this  plan, 
it  entered  into  a  contract  which  was  not 
entirely  voluntary  on  the  part  of  the  other 
contracting  parties,  with  a  number  of  deal- 
ers in  wall  paper  throughout  the  country, 
including  Louis  Voight  &  Sons  Company,  by 
which  these  dealers  bound  themselves  to 
buy  all  the  wall  paper  needed  in  their  busi- 
ness from  the  Continental  Wall  Paper  Com- 
pany or  the  constituent  establishments 
owned  and  controlled  by  it,  and  to  sell  the 
paper  so  bought  at  a  price  fixed  by  the  sell- 
ing corporation.  After  this  contract  had 
been  entered  into,  Louis  Voight  &  Sons 
Company  purchased  a  large  quantity  of 
paper  from  the  Continental  Wall  Paper 
Company;  and  in  a  suit  by  it  to  recover  the 
amount  of  the  purchase  price,  Louis  Voight 
&  Sons  Company  set  up  the  illegal  charac- 
ter of  the  wall  paper  company,  averring  that 
its  creation  and  manner  of  conducting  busi- 
ness was  a  violation  of  the  anti-trust  laws 
of  the  United  States,  as  well  as  unlawful 
under  the  common-law  dor' i- me  of  restraint 
of  trade.  In  holding  that  the  answer  of 
Louis  Voight  &  Sons  Company  presented 
a  defense  upon  which  they  were  entitled  to 
a  hearing  and  trial,  the  court,  in  the 
course  of  the  opinion,  quoted  with  approval 
from  McMullen  v.  Hoffman,  174  U.  S.  639, 
43  L.  ed.  1117,  19  Sup.  Ct.  Rep.  839,  the  fol- 
lowing: "The  court  refuses  to  enforce  such 
a  contract,  and  it  permits  defendant  to  set 
up  its  illegality,  not  out  of  any  regard  for 
the  defendant  who  sets  it  up,  but  only  on 
account  of  the  public  interest.  It  has  been 
often  stated  in  similar  cases  that  the  de- 
fense is  a  very  dishonest  one,  and  it  lie6 
ill  in  the  mouth  of  the  defendant  to  allege 
it;  and  it  is  only  allowed  for  public  con- 
siderations, and  in  order  the  better  to  se- 
cure the  public  against  dishonest  transac- 
tions. To  refuse  to  grant  either  party  to 
an  illegal  contract  judicial  aid  for  the  en- 
forcement of  his  alleged  rights  under  it 
tends  strongly  towards  reducing  the  num- 
ber of  such  transactions  to  a  minimum. 
The  more  plainly  parties  understand  that 
when  they  enter  into  contracts  of  this  na- 
ture, they  place  themselves  outside  the  pro- 
tection of  the  law,  so  far  as  that  protec- 
tion consists  in  aiding  them  to  enforce  such 
contracts,  the  less  inclined  will  they  be  to 
enter  into  them.  In  that  way  the  public 
secures  the  benefit  of  a  rigid  adherence  to 
the  law." 
41  L.R.A.(N.S.) 


It  is  true  that  in  the  Rohrman  Case  and 
in  the  Wall  Paper  Company  Case  the  con- 
tract  that   the   court   declined   to   enforce 
was  entered  into  between  parties  who  had 
full  notice  of  the  character  and  effect  of 
the  contract  at  the  time  of  its  execution, 
and  who  therefore  might  be  said  to  have 
been  parties  to  the  illegal  transaction,  and 
the  question  before  the  court  was  the  valid- 
ity or  enforceability  of  a  contract  between 
parties  to  the  illegal  arrangement;  while  in 
this  case.  Brent  was  not  in  any  manner  a 
party  to  or  connected  with  the  agreement 
formed   by  Gay  and   his  associates.     But 
this  difference  in  the  facts  of  the  cases  does 
not  affect  the  principle  involved.    Tb^"  exec- 
utory    contract     sought    to     be     enforced 
should  not  be  treated  as  being  merely  col- 
lateral to  the  unlawful  agreement  of  Gay 
and  the  company.     The  purchase  of  seed 
from  Brent  was  a  necessary  step  in  the  per- 
fection of  the  scheme  to  control  the  marlret 
and  suppress  competition,  and  just  as  es- 
sential to  its  full  accomplishment  as  was 
the  contract  in  the  Rohrman  Case,  by  which 
Rohrman  agreed  not  to  enter  into  business 
in  competition  with  the  monopoly,  and  as 
was  the  contract  in  the  Wall  Paper  Case, 
where  Louis  Voight  &  Sons  Company  re- 
fused  to   pay   for   articles  they    had  pur- 
chased   from    the    Wall    Paper    Company. 
Whether  or  not  the  courts,  in  an  effort  to 
obstruct  as  much  as  possible  the  growth  and 
power  of  combinations  in  restraint  of  trade, 
should  decline  to  enforce  an  executed  con- 
tract between  the  combination  and  a  partj 
to  whom  it  had  sold  its  product,  is  a  ques 
tion  not  before  us  in  this  case.     It  was 
however,'  ruled  by  the  United  States  Su- 
preme Court  in  Connolly  v.   Union  Sewer 
Pipe  Co.  184  U.  S.  640,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431,  that  the  illegality  at  com- 
mon law  of  a  combination  formed  to  re- 
strain trade  did  not  deny  the  combination 
the  right  to  recover  the  purchase  price  of 
goods   sold   in  the  course  of  its   business. 
But,  however  this  may  be,  we  feel  very  sure 
of  our  ground  in  declaring  that  the  courts 
should  not  lend  their  aid  to  assist  an  illegal 
combination   in    restraint   of  trade   in  the 
enforcement    of    executory    contracts    that 
would  enable  it  to  more  successfully  accom- 
plish its  unlawful  objects.    Bishop  v.  Amer- 
ican Preservers*  Co.   157   111.  284,  48  Am. 
St.  Rep.  317,  41  N.  E.  765. 

Nor  do  we  think  that,  in  ruling  that  the 
scheme  of  Gay  and  the  company  was  an 
agreement  in  restraint  of  trade,  we  have 
unduly  extended  the  scope  of  the  principle 
upon  which  the  doctrine  rests.  It  is  true 
that  by  the  common  law  contracts  treated 
as  being  in  restraint  of  trade  were  limited 
to  contracts  having  for  their  purpose  the 
purchase  of  some  trade  or  business,  as  s 
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part  of  which  the  seller  agreed  not  to  en- 
gage in  the  trade  or  husinees  he  had  dis- 
posed of.     But,  in  dealing  with  conditions 
brought  ahout  by  modem  business  methods, 
it  haa  been  found  necessary  for  the  public 
good  to  extend  the  common-law  prohibition 
against  contracts  in  restraint  of  trade  to 
states  of  case  involving  more  than  the  mere 
purchasing  and  selling  of  a  trade  or  busi- 
ness, so  as  to  give  the  courts,  for  the  good 
of  the  public,  authority  to  prevent,  as  much 
as     possible     combinations     and     arrange- 
ments having  for  their  purpose  the  creation 
of  a  monopoly,  the  control  of  prices,  and 
the  suppression  of  competition.    Addyston 
Pipe  &  Steel  Ck).  v.  United  States,  175  U. 
8.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96. 
The  restraint  of  trade  may  be  accom- 
plished in  more  ways  than  one.    Every  busi- 
ness scheme  that  has  for  its  purpose  the 
control  of  the  market  and  the  fixing  of 
prices  necessarily  tends  to  restrain  trade 
and    suppress    competition    in    the   article 
sought  to  be  controlled.    But  when  the  doc- 
trine was  first  recognized  conditions  were 
such  that  the  public  good  only  required  that 
it  be  applied  to  contracts  of  sale,  and  be- 
tween the  parties  to  the  contract.     It  is, 
however,  manifest  that  if  this  wholesome 
principle  of  the  common  law  should  be  con- 
fined to  the  narrow  limits  that  were  suflA- 
cient  in  its  origin,  it  would  be  wholly  inade- 
quate to  correct  the  evils  that  modem  trade 
conditions  have  produced.    And  so,  taking 
for  a  foundation  the  principle  that  illegal 
and  unreasonable  restraint  of  trade  is  ob- 
noxious to  the  spirit  of  the  law,  the  range 
of  this  principle  will  be  extended  to  meet 
the  requirements  of  to-day,  and  to  embrace 
every  condition  in  which  an  unlawful  at- 
tempt is  made  to  restrain  trade  and  control 
the  market  and  suppress  competition,  by 
whatever  means  these  ends  are  sought  to 
be  accomplished. 

Looking  now  to  the  case  we  have,  we  find 
that,  under  the  admitted  averments  of  the 
answer,  Gay  and  his  associates  conceived  the 
plan  of  controlling  the  blue  grass  seed  of 
the  country,  and  of  fixing  and  regulating  the 
price  of  this  useful  article,  and,  in  pur- 
suance of  this  plan,  which  had  as  one  of  its 
chief  purposes  the  restraint  of  trade  and 
the  suppression  of  competition  in  this  arti- 
cle by  competitors,  they  sought  to  secretly 
and  quietly  secure  from  Brent  and  other 
dealers  in  blue  grass  seed  a  sufficient  quan- 
tity of  the  seed  to  enable  them  to  effectual- 
ly carry  out  their  scheme  to  restrain  and 
monopolize;  that  the  purchase  of  the  seed 
from  Brent  was  only  a  part  of  the  arrange- 
ment, it  being  the  purpose  to  obtain  in 
like  manner  the  possession  of  seed  owned 
by  other  independent  dealers;  and  that 
Brent  would  not  have  sold  the  seed  to  Gay 
41  L.R.A.(N.S.)  66 


and  his  associates  if  he  had  known  of  the 
arrangement  between  them,  but,  in  igno- 
rance of  the  scheme  devised  by  Gay  and  his 
associates,  he  was  induced  to  sell  his  seed  to 
Prunty,  who  was  acting  for  them  without 
the  knowledge  of  Brent. 

Under  the  admitted  facts  on  the  record, 
to  enforce  this  contract  would  be  to  depart 
from  principles  that  have  been  expressly 
recognized  by  this  court  in  the  Rohrman 
Case,  as  well  as  in  Arctic  Ice  Co.  v.  Frank- 
lin Electric  &  Ice  Co.  145  Ky.  32,  139  S.  W. 
1080;  Clemens  v.  Meadows,  123  Ky.  179,  6 
LJt.A.(N.S.)  847,  124  Am.  St.  Rep.  339,  94 
S.  W.  13;  Anderson  ▼.  Jett,  89  Ky.  375, 
6  L.RJL.  390,  12  S.  W.  670,  and  other  cases. 

In  our  opinion  the  answer  and  amended 
answer  pleading  that  the  contract  was  in 
restraint  of  trade  presented  a  good  defense. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  in  conformity  with  this 
opinion. 

Winn,  J.,  not  sitting. 


BflNNESOTA   SUPREMB   COURT. 

LILLIAN  KANNE,  by  Guardian,  Appt., 

V. 

SEGERSTROM    PIANO    MANUFACTUR- 
ING COMPANY,  Respt. 

(118  Minn.  483,  137  N.  W.  170). 

Constitutional  law  —  priaee  —  payment 
in  cash. 

Chapter  287,  Laws  1911,  an  act  to  compel 
those  offering  special  inducements  to  the 
public  or  to  prospective  purchasers  or  cus- 
tomers in  trade,  to  pay  a  certain  amount  of 
such  inducement  or  offer  in  cash,  if  such 
prospective  purchaser  or  customer  so  elects, 
in  lieu  of  the  sum  promised  in  trade,  and 
to  provide  a  penalty  for  the  failure  to  do 
so,  held  invalid. 

(July  12,  1912.) 

Headnote  by  Holt,  J. 

Note.  —  Constitutionality  of  statute  re- 
quiring prizes  or  other  inducements 
to  attract  trade  to  he  paid  in  cash. 

Beside  Kantte  v.  Sbgerstbom  Piano 
Mpo.  Co.  no  case  has  been  found  involving 
a  statute  of  this  particular  kind.  It  is  in- 
teresting in  this  connection  to  refer  to  Peo- 
ple v.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
466,  17  N.  E.  343  (cited  in  the  Kannk 
Case)  ,  where  the  court  said ;  per  Peckham. 
in  holding  unconstitutional  a  statute  pro- 
hibiting sales  of  food  upon  a  representation 
that  a  gift  or  reward  was  to  be  delivered  to 
the  purchaser  of  the  food:  "It  seems  to  me 
that  to  uphold  the  act  in  question  upon  the 
assumption  that  it  tends  to  prevent  people 
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APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Waseca  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  the  cash  per- 
centage provided  by  statute  of  a  special  in- 
ducement offered  by  defendant  to  prospect- 
ive purchasers  of  pianos,  which  plaintiff 
elected  to  take  in  lieu  of  the  sum  promised 
in  trade.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moonan  &  Moonan  for  ap- 
pellant. 

Messrs.  Reed  &  Swift  for  respondent. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

The  title  of  chapter  287,  p.  402,  of  the 
Laws  of  1911  is:  "An  Act  to  Compel 
Those  Offering  Special  Inducements  to  the 
Public  or  to  Prospective  Purchasers  or 
Customers  in  Trade,  to  Pay  a  Certain  Pro- 
portion of  the  Amount  of  Such  Inducement 
or  Offer  in  Cash,  if  Such  Prospective  Pur- 
chaser or  Customer  so  Elects,  in  Lieu  of 
the  Sum  Promised  in  Trade,  and  to  Pro- 
vide a  Penalty  for  the  Failure  to  Do  So." 

Section  1  reads  as  follows:  "That  all 
persons  who  shall  offer  special  inducements 
to  the  public  or  prospective  purchasers  or 
customers  in  trade,  or  shall  agree  to  credit 
such  prospective  purchasers  or  customers 
with  a  certain  amount  on  the  purchase 
price  of  any  article  or  commodity  that  may 
be  purchased,  as  the  result  of  any  drawing 
or  the  solution  of  any  puzzle,  problem,  or 
device,  shall,  if  such  prospective  purchaser 
or  customer  so  elect,  pay  to  him  or  her  in 
cash  one  half  the  amount  which  such  per- 
son agrees  to  allow  such  prospective  pur- 
chaser or  customer  in  trade,  or  agrees  to 
credit  him  or  her  on  the  purchase  price  of 
any  article  or  commodity  that  might  be 
purchased/' 

Section  2  provides  that  one  who  refuses 


to  pay  one  half  in  cash  to  a  prospective  cus- 
tomer who  elects  to  take  that  instead  of 
the  inducement  shall  be  guilty  of  a  mis- 
demeanor. 

The  complaint  alleged  that  in  June  tod 
July,  1911,  the  defendant  advertised  to  of- 
fer of  a  premium  for  the  solution  of  a 
puzzle,  publishing  such  advertisement  in 
newspapers  throughout  the  state;  tbat 
plaintiff's  solution  of  the  puzzle  was  ac- 
cepted by  defendant  as  correct,  and  it  dulj 
issued  to  her  the  certificate  for  the  pre- 
mium offered,  which  consisted  of  ss 
agreement  upon  the  part  of  defendant  to 
credit  her  as  a  prospective  purchaser  of 
any  new  piano  in  the  store  of  said  defend- 
ant the  sum  of  $150  if  she  should  buy  the 
same.  The  certificate  is  in  the  following 
words: 

Purchase  Check. 
Minneapolis,  Minn.,  July  22,  1911. 
Pay  to  the  order  of  Lillian  Kanne  $150 
(one  hundred  fifty  dollars).  Not  trans- 
ferable unless  authorized  by  us.  Only  one 
check  can  be  applied  on  any  one  piano. 
Void  after  Aug.  5,  1911. 

Segerstrom  Piano  Mfg.  Co., 
per  V.  E.  S^[erstroni. 
Good  for  the  above  amount  toward  tbe 
purchase  of  any  new  piano  in  our  store. 

It  is  further  alleged  that  plaintiff  elected 
to  receive  in  lieu  of  the  credit  of  $150 
upon  the  purchase  of  a  new  piano,  $75  in 
cash  under  the  terms  of  said  law,  and  dulr 
notified  defendant  of  such  election  on  Julr 
29,  1911,  but  defendant  refused  to  pay  anr 
part  thereof.  The  court  sustained  a  de 
murrer  to  this  complaint,  and  plaintiff  ap- 
peals. 

If  the  statute  above  set  out  is  not  valid, 
the  order  should  be  affirmed,  otherwise,  re- 
versed.    The   presimiption   of  the  validity 


from  buying  more  food  than  they  may 
want,  and  hence  tends  to  prevent  waste- 
fulness or  lack  of  proper  thrift  among  the 
poorer  classes,  is  a  radically  vicious  and 
erroneous  assumption,  and  is  to  take  a  long 
step  backwards  and  to  favor  that  class  of 
paternal  legislation,  which,  when  carried  to 
this  extent,  interferes  with  the  proper  lib- 
erty of  the  citizen,  and  violates  the  con- 
stitutional provision  referred  to.  Equally 
unfounded,  and  for  practically  the  same  rea- 
sons, is  the  assumption  that  the  law  is 
valid  as  a  law  regulating  trade  and  for  the 
prevention  of  fraud  and  deception.  It  has 
no  tendency  to  prevent  eitheir,  and  its  regu- 
lation of  trade  is  a  mere  arbitrary,  unrea- 
sonable, and  illegal  interference  with  the 
liberty  of  the  citizen  in  his  pursuit  of  a 
livelihood  by  engaging  in  a  perfectly  valid 
business,  conducted  in  a  perfectly  proper 
manner.  That  a  man  engaged  in  trade  will 
not  for  any  length  of  time  continue  to  sell 
41  L.R.A.(N.S.) 


an  article  below  what  it  costs  him  to  pro- 
cure it  is  a  safe  assumption,  while  it  is 
equally  safe  to  say  that  he  may  do  so  for  a 
time  long  enough  to  enable  him  to  introduce 
his  article  to  the  notice  of  the  public,  and 
to  create  a  demand  for  it,  which  he  will 
make  a  profit  by  supplying;  or  he  mar 
make  a  profit  by  supplying  one  article 
which  will  amount  to  enough  to  enable 
him  to  give  away  some  other  article  with  it 
and  permit  him  to  receive  the  average 
rate  of  profit  in  the  business  which  he  is 
engaged  in.  To  prevent  this  by  legislative 
action  does  not  reasonably  or  fairly  tend 
to  prevent  fraud  or  deception  in  the  sale 
of  articles  of  food." 

For  cases  upon  statutes  forbidding  the 
use  of  trading  stamps,  see  the  notes  to 
District  of  Columbia  v.  Kraft,  30  L.R.A- 
(N.S.)  957;  Denver  v.  Frueauff,  7  L.R.A. 
(N.vS.)  1131;  Ex  parte  Drexel,  2  L.R.A. 
(N.S.)  688.  B.B.B. 
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of  the  law  must  be  indulged  in  bj  courts 
until  convinced  beyond  a  doubt  that  it  is 
invalid.  The  contention  is  that  the  law  in 
question  takes  away  from  defendant  the 
liberty  guaranteed  by  the  Federal  and  state 
Constitutions  to  carry  on  its  legitimate 
business  in  a  legitimate  way.  The  claim  is 
also  that  every  person  has  the  right  to  hold 
out  inducements  to  prospective  patrons, 
and  if  the  statute  arbitrarily  provides  that 
this  inducement  shall  have  a  cash  value, 
which  the  prospective  patron  may  elect  to 
take  instead  of  the  inducementi  there  is 
unlawful  confiscation.  It  is  contended  that 
the  constitutional  guaranty  of  liberty  to 
the  individual  is  well  defined  in  People  v. 
Gillson,  109  N.  Y.  380,  4  Am.  St.  Rep.  465, 
17  N.  E.  343,  and  applicable  here  and  em- 
braces "the  right  not  only  of  freedom  from 
servitude,  imprisonment,  or  restraint,  but 
the  right  of  one  to  use  his  faculties  in  all 
lawful  ways,  to  live  and  work  where  he  will, 
to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avoca- 
tion." 

While  the  constitutional  guaranty  re- 
ferred to  secures  the  right  to  pursue  one's 
legitimate  calling,  it  is  also  true  that  cer- 
tain callings  may  be  regulated,  and  that 
methods  employed  in  business  dealings  be- 
tween men  are  not  beyond  the  interference 
of  the  police  power  of  the  state.  Where 
avocations  or  business  methods  affect  the 
public  health,  safety,  or  welfare,  the  legis- 
lature may  rightfully  exercise  its  author- 
ity. And  it  must  be  conceded  that  laws 
may  be  directed  against  the  prepetration 
of  fraud  on  the  public, — for  instance,  the 
validity  of  laws  in  regard  to  labels  show- 
ing ingredients  of  articles  of  merchandise, 
regulation  of  weights  and  measures,  and 
like  enactments,  is  upheld  as  coming  within 
the  proper  exercise  of  legislative  power. 
Within  the  realm  of  public  welfare,  the 
police  power  of  the  state  is  vested  in  the 
legislature  to  enact  laws  which,  in  their  ef- 
fect, may  restrain  the  individual  liberty  of 
action  even  in  legitimate  enterprises.  It 
will  also  be  admitted  that  it  rests  in  the 
first  instance  with  the  lawmaking  power  to 
determine  what  enactment  is  necessary  to 
'  promote  public  welfare  and  protect  the  pub- 
lic. However,  the  public  offense  designated 
in  this  statute  is  not  against  holding  out 
or  giving  the  inducements  mentioned  there- 
in, but  against  refusing  to  pay  onehalf  of 
the  represented  value  of  the  inducements 
held  out.  If,  then,  it  be  conceded  that  the 
legislature  may,  for  the  protection  of  the 
public  against  fraud,  regulate  the  methods 
of  doing  legitimate  business,  and  forbid 
advertising  or  holding  out  such  induce- 
ments as  are  likelv  to  deceive,  we  fail  to 
discover  such  purpose  in  this  law.  In  terms 
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it  does  not  forbid  the  holding  out  of  any 
inducement,  no  matter  how  liable  it  may  be 
to  defraud  the  public.  Even  drawings  or 
lotteries  are  impliedly  given  a  standing  be- 
fore the  law,  if  such  were  possible,  by  per- 
mitting the  one  who  might  have  drawn  a 
prize  to  recover  one  half  of  its  represented 
value  in  cash.  On  every  inducement  of 
the  kind  mentioned  in  the  act,  which  a 
merchant  may  hold  out  to  the  public, 
whether  it  has  a  tendency  to  defraud  or 
deceive  or  not,  or  whether  it  is  legitimate 
or  otherwise,  this  law  attempts  to  ingraft 
a  contract  which,  if  not  complied  with,  sub- 
jects the  merchant  to  a  penalty. 

The  act  does  not  purport  to  directly  pro- 
tect the  public  against  fraudulent  business 
methods.  The  prospective  customers  who 
are  not  keen  enough  to  detect  the  fraud  or 
deception  that  may  be  lurking  in  the  meth- 
od of  holding  out  the  inducements,  or  in 
the  inducements  themselves,  but  accept  the 
same  according  to  the  terms,  receive  no  pro- 
tection from  this  law.  Only  the  ones  who 
are  after  something  for  nothing,  so  to 
speak,  are  assisted.  It  may  be  true  that 
the  enforcement  of  the  law  indirectly  ac- 
complishes prohibition  of  all  efforts  to  at- 
tract trade  by  any  of  the  inducements  men- 
tioned therein,  for  it  is  manifest  that  no 
one  in  business  resorts  to  such  inducements 
except  to  secure  customers  and  trade.  The 
tradesman  is  not  a  philanthropist  in  this 
matter,  and  is  not  seeking  for  an  opportun- 
ity to  confer  a  gift  or  concession  to  anyone 
except  one  who  becomes  a  customer,  and 
then  only  in  the  manner  proposed.  So  that, 
if  the  law  compels  him  to  pay  out  cash  to 
one  who  elects  not  to  do  business  with  him, 
of  course,  he  cannot  hold  out  any  induce- 
ment that  may  produce  such  undesirable  re- 
sult. But  we  are  not  justified  in  holding 
that  the  legislature  intended  in  this  in- 
direct manner  to  absolutely  prohibit  a  mer- 
chant from  attracting  customers  and  trade 
by  the  inducements  designated  in  the  act. 
We  must  assume  that,  if  such  had  been  the 
intention,  apt  language  indicative  there- 
of would  have  been  employed. 

And  the  same  holds  true  if  we  look  for  an 
attempt  to  regulate  a  busii^ess  method  like- 
ly to  defraud  the  public  unless  regulated. 
For  there  is  no  designation  or  definition  of 
the  methods  that  come  under  the  ban  of  the 
law.  The  one  who  holds  out  inducements  as 
a  result  of  an  unlawful  drawing  or  lottery 
is  in  no  worse  position  than  one  who  offers 
a  credit  for  the  solution  of  a  mathematical 
problem.  No  distinction  is  made  between 
the  plain,  fair,  and  open  inducements,  devoid 
of  all  tendency  to  deceive,  and  the  cun- 
ningly devised  scheme  designed  to  success- 
fully ensnare  even  the  veteran  bargain  hun* 
ter.     We  are  constrained  to  hold  that  the 
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act  is  not  intended  at  a  prohibition  against 
holding  out  of  the  inducements  therein  men- 
tioned, and  therefore  not  prohibitory  of 
that  which  perhaps  might  be  prohibited, 
and,  further,  that  it  is  not  a  Talid  regula- 
tion of  that  which  might  be  subject  to 
regulation.  It  follows  that  the  legislature 
bad  no  right  to  add  the  condition  to  the  in- 
ducement on  which  the  recovery  herein  is 
predicated. 
Order  affirmed. 
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O.  WILLIS  PETERS,  Trustee,  etc.,  of  John 
L.  Dodge,  Deceased,  Respt., 

T. 

CITY  OF  DULUTH  et  aL 

LOUIS   POLINSKY,   Appt 

'(—  Minn.  — ,  137  N.  W.  890.) 

Appeal  —  proceeding  to  register  land 
title. 

1.  In  proceedings  to  register  a  land  title, 
under  Rev.  Laws  1906,  chap.  65,  §§  3370- 
3451 ) ,  commonly  known  as  the  Torrens  law, 
no  appeal  lies  from  a  denial  of  a  defend- 
ant's application  for  a  jury  trial,  nor  from 
an  order  denying  a  defendant's  motion  to 
dismiss  the  application. 

Jury   —   proceeding    to    register    land 
Utle. 

2.  Neither  the  registration  act  (Rev. 
Laws  1905,  §§  3370-3451 )  nor  the  general 
law  of  the  state  confers  any  absolute  risht 
to  a  jury  trial  upon  any  of  the  issues  that 
may  arise  in  registration  proceedings. 

Same  —  constitutional  right. 

3.  Const,  art  1,  §  4,  providing  that  "the 
right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without 
regard  to  the  amount  in  controversy," 
does  not  apply  to  a  proceeding  under  Rev. 
Laws  1905,  chap.  65  (§§  3370-3451),  to 
register  a  land  title. 

Real  property  —  proceeding  to  register 
title  —  authorizing  dismissal. 

4.  Section  3389  of  this  chapter,  relative 
to  dismissals  of  applications  to  register, 
does  not  render  the  act  invalid  as  in  viola- 
tion of  Const,  art.  1,  §  8,  declaring  that 
there  shall  be  a  remedy  for  every  wrong, 
etc. 

Headnotes  by  Philip  E.  Bbown,  J. 


Same  —  other  remedies  —  eiltet. 

6.  The  right  to  apply  for  the  registration 
of  a  land  title  is  not  affected  by  the  avail- 
ability or  adequacy  of  other  remedies. 

(July  26,  1912.) 

APPEAL  by  defendant,  Louis  Polinskr, 
from  an  order  of  the  District  Court 
for  St.  Louis  Coimty  denying  a  demand 
for  a  jury  trial,  and  an  order  denying  mo- 
tion to  dismiss  a  proceeding  to  register 
a  land  title.     Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Arnold  and  B.  M.  Gold* 
berg,  for  appellant: 

Defendant  is  entitled  to  a  jury  trial  un- 
der the  Constitution. 

St  Paul  &  S.  C.  R.  Co.  V.  Gardner,  19 
Minn.  132,  Gil.  99,  18  Am.  Rep.  334;  Hilie 
Lacs  County  v.  Morrison,  22  Minn.  182; 
Plimpton  V.  Somerset,  33  Vt  283;  Tread- 
way  V.  Wilder,  12  Nev.  108;  Whallon  v. 
Bancroft,  4  Minn.  109,  Gil.  70;  Harrigui 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909: 
Curtis  V.  Sutter,  15  Cal.  262;  Donahue  v. 
Meister,  88  Cal.  121,  22  Am.  St.  Rep.  2S3, 
26  Pac.  1096;  Wiggins  v.  Williams,  36  FU. 
637,  30  L.R.A.  754,  18  So.  859;  Tabor  t. 
Cook,  15  Mich.  322;  Haines's  Appeal,  73 
Pa.  172;  North  Pennsylvania  Coal  Co.  t. 
Snowden,  42  Pa.  488,  82  Am.  Dec.  530,  14 
Mor.    Min.    Rep.    294. 

The  applicant  has  a  plain  and  adequate 
remedy  at  law,  which  appears  on  the  face 
of  the  proceedings,  to  wit,  p^^^ctment,  and 
the  action  should  be  dismissed  on  that 
account. 

National  Bond  ft  Secur.  Co.  ▼.  Alderson, 
99  Minn.  137,  108  N.  W.  861;  SUte  ex  lel. 
Douglas  V.  Westfall,  85  Minn.  437,  57 
L.R.A.  297,  89  Am.  St.  Rep.  671,  89  N.  W. 
176;  Frost  v.  Spitley,  121  U.  S.  552,  30 
L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129;  Reynolds 
V.  Munch,  100  Minn.  115,  110  N.  W.  368; 
Johbson  V.  Minnesota  Tribune  Co.  91  Minn. 
477,  98  N.  W.  321;  Atwater  v.  Spalding. 
96  Minn.  101,  91  Am.  St.  Rep.  331,  90  N. 
W.   370. 

Messrs.  Crasaweller,  Grassweller,  A 
Bin  for  respondent. 

Philip    C    Brown,    J.,    delivered   the  . 
opinion  of  the  court: 
Application   to   register   title   under  the 


Note.  ^  Right  to  jury  in  proceedings 
for  registration  of  land  titles, 

Peters  v.  Dulxtth  seems  to  be  the  only 
direct  authority  upon  the  question  as  to 
the  right  to  jury  trial  in  proccedinfi^  for 
registration  of  land  titles,  in  the  absence 
of   any   statutory   expression. 

In  Weeks  v.  Brooks,  205  Mass.  458,  92 
N.  E.  46,  a  proceeding  for  the  registra- 
tion of  a  land  title,  the  court  said  that  a 
41  L.R.A.(N.S.) 


jury  trial  where  the  title  to  real  propertr 
is  put  in  issue  is  not  a  privilege  to  be 
granted  in  the  sound  discretion  of  the 
court,  as  in  probate  appeals  or  issnes  in 
suits  in  equity,  but  is  a  right  guaranteed 
by  the  Constitution.  The  right  of  jury 
trial,  however,  is  expressly  provided  for 
by  the  Massachusetts  statutes  in  relation 
to  the  registration  of  titles.  And  this 
is  true  of  the  statutes  of  some  other 
states.  R.  S.  X. 
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TorrenB  law.  The  application  showed  and 
the  examiner  found  title  in  the  applicant 
proper  for  registration,  and  also  that  the 
land  was  unoccupied,  except  that  the  ap- 
pallant,  Louis  Polinsky,  and  sereral  others, 
were  using  the  same  for  pasture  purposes, 
as  licensees  at  will,  under  an  oral  license, 
from  the  applicant.  The  examiner  further 
found  that  the  said  Polinsky  had  erected 
a  small  bam  upon  part  of  the  premises, 
and  recommended  that  the  said  persons 
should  be  made  parties  to  the  proceeding, 
and  that  the  applicant  be  granted  the  re- 
lief prayed.  The  said  Polinsky,  having 
been  made  a  party,  filed  an  answer  claim- 
ing fee  ownership  by  adverse  possession  of 
the  land  covered  by  the  application;  and, 
further,  that  the  court  had  no  jurisdiction 
to  try  the  action,  and  that  the  form  of  ac- 
tion was  not  such  as  was  required  by  the 
(institution  or  statutes  to  try  the  right 
of  possession  of  lands;  and  upon  the  issues 
made  by  the  application  and  the  answer,  he 
demanded  a  jury  trial.  This  demand  was 
denied;  whereupon  he  moved  to  dismiss 
the  action  on  the  following  grounds:  (1) 
Because  it  appears  on  the  face  of  the  pro- 
ceedings that  the  defendant  Polinsky  is  in 
the  actual  and  also  the  adverse  possession 
of  the  land,  and  hence  that  the  court  had 
no  jurisdiction  to  try  the  action  and  to  de- 
termine the  rights  of  the  parties  therein. 
(2)  Because  the  action,  by  the  pleadings, 
is  one  to  determine  the  right  of  possession 
of  real  estate  against  a  party  in  posses- 
sion, and  the  defendant  has  been  refused 
a  jury  trial;  and,  further,  because  the 
registration  act  is  unconstitutional  and 
void  as  to  the  defendant.  (3)  Because 
the  registration  act  does  not  provide  for 
the  trial  of  the  rights  of  the  defendant  on 
the  merits,  and  hence  is  unconstitutional 
and  void  as  to  the  defendant.  This  motion 
to  dismiss  was  denied,  and  from  the  order 
denying  the  defendant's  demand  for  a  jury 
trial,  and  also  the  order  denying  his  motion 
to  dismiss,  he  appealed. 

The  appellant's  contentions,  as  reformu- 
lated in  his  brief,  and  in  the  order  in 
which  we  will  consider  them,  are:  (1)  That 
the  refusal  of  the  court  to  grant  a  jury 
trial  was  a  denial  of  a  right  guaranteed  by 
Const,  art.  1,  §  4;  (2)  that  the  court  had 
no  jurisdiction  to  try  the  action  on  the 
showing  of  possession,  for  the  reason  that 
the  law  under  which  the  application  is 
made  does  not  provide  for  a  complete  trial 
of  the  issue  under  Const,  art.  1,  §  8;  (3) 
that  the  applicant  has  a  plain  and  adequate 
remedy  at  law,  which  appears  on  the  face 
of  the  proceedings,  to  wit,  ejectment;  and 
that  the  action  should  be  dismissed  on  this 
account. 

1.  At  the  outset  we  are  confronted  with  ' 
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a  question,  not  insisted  upon  by  the  re- 
spondent, but  necessary,  nevertheless,  to  be 
considered,  namely,  the  appealability  of  the 
orders  appealed  from,  and  we  hold  that 
they  are  not  appealable.  In  view,  however, 
of  the  importance  of  the  questions  involved, 
we  have  decided  to  discuss  the  case  upon  its 
merits. 

2.  -The  statute  under  consideration  is 
more  or  less  similar  to  the  registration  acts 
of  a  number  of  other  states,  and  provides 
for  what  is  commonly  called  the  "Torrens 
system"  of  registration  of  land  titles;  such 
system  being  named  after  Sir  Robert  Tor- 
rens,  of  South  Australia,  who  first  introduc- 
ed it  into  use  among  English-speaking  peo- 
ple, though  a  similar  system  had  been  in 
vogue  in  some  parts  of  the  present  German 
Empire  for  many  years.  Tiffany,  Real 
Prop,  p.  1101.  It  is  worthy  of  notice,  in 
this  connection,  that  Sir  Robert  was  not  a 
lawyer.  He  was  a  collector  of  customs,  and 
very  probably  he  worked  out  his  system 
through  analogy  to  the  method  by  which 
the  government  furnished  a  certificate  as 
evidence  of  one's  ownership  of  a  vessel. 
Manifestly  his  intent  was  to  free  land  titles 
from  the  indictment  of  common  sense, 
which  is  often  framed  in  the  impatient  and 
seemingly  unanswerable  question:  Why 
should  there  be  any  greater  uncertainty  of 
ownership  of  land  than  of  personalty,  and 
why  should  land  titles  have  to  be  searched 
through  a  "godless  and  profitless  jungle?" 
The  system  was  introduced  into  South 
Australia  in  1858;  and  while,  since  that 
time,  it  has  found  more  or  less  favor  with 
people  of  English  extraction,  it  seems  that 
it  yet  has  thorny  paths  to  tread.  Its 
author,  as  aptly  said  by  the  writer  of  the 
learned  and  interesting  article  on  this  sys- 
tem in  54  Cent.  L.  J.  285,  "little  knew,  [as] 
we  may  assume,  the  immeasurable  distance 
which  the  common  law  had  placed  between 
rights  of  ownership  of  real  estate  and  of 
personal  property.  He  never  dreamed  that, 
out  of  the  dead  past,  the  ghostly  hand  of 
the  'unknown  claimant,'  the  'party  entitled 
to  notice,'  'the  person  under  disability,' 
'the  absent  defendant,'  and  other  well- 
known  spooks  clad  in  the  dignity  of  judi- 
cial decisions  of  many  generations,  is  held 
able  to  stretch  out  and  fasten  upon  real 
property  as  distinguished  from  person- 
alty." Nor,  we  may  add,  did  he  forsee  the 
narrow  path  the  system  would  have  to 
tread  through  the  many  and  various  limi- 
tations of  the  American  Constitutions,  be- 
fore it  could  establish  itself  in  the  states 
of  the  American  Union.  Tet  such  has  been 
the  case;  and,  while  its  constitutionality 
has  been  vindicated  in  this  and  also  a  nun»- 
ber  of  other  states,  as  against  assault  made 
upon  various  grounds,  undoubtedly  it  yet 
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has  further  tests  to  undergo  in  such  regard, 
^-witness  the  attack  in  the  instant  case. 

Ohio  seems  to  have  enacted  the  first  act 
adopting  the  Torrens  system;  but  such  act 
was  promptly  declared  unconstitutional  as 
not  providing  for  sufficient  notice,  and  for 
lack  of  judicial  proceedings.  State  ex  rel. 
Monnett  v.  Guilbert,  56  Ohio  St.  575,  629, 
38  L.R.A.  519,  60  Am.  St.  Rep.  756,  47  fN.  E. 
551.  Illinois  came  next,  with  an  act  which, 
after  amendment,  was  declared  constitution- 
al in  People  ex  rel.  Deneen  v.  Simon,  176  111. 
165,  44  L.R.A.  801,  68  Am.  St.  Rep.  175,  52 
N.  E.  910.  Next  came  Massachusetts,  with 
an  act  which  was  sustained  in  T^ler  v.  Reg- 
istration Ct.  Judges,  175  Mass.  71,  51  L.R.A. 
433,  55  N.  E.  812;  and  then  followed  Cali- 
fornia, Colorado,  Oregon,  and  Minnesota; 
the  acts  of  the  two  former  being  declared 
constitutional  in  Robinson  v.  Kerrigan,  151 
Cal.  40,  121  Am.  St.  Rep.  90,  90  Pac.  129, 
12  Ann.  Cas.  829,  and  People  ex  rel.  Smith 
V.  Crissman,  41  Colo.  450,  92  Pac.  949, 
respectively,  and  the  Minnesota  law  being 
sustained  in  State  ex  rel.  Douglas  v.  West- 
fall,  85  Minn.  437,  57  L.R.A.  297,  89  Am. 
St.  Rep.  571,  89  N.  W.  175.  The  attacks 
upon  the  various  acts  mentioned  were  based 
upon  one  or  more  of  the  grounds  urged  in 
the  case  last  cited,  viz.,  denial  of  due  pro- 
cess of  law,  violation  of  the  constitutional 
provision  relative  to  the  severance  of  the 
three  several  departments  of  government, 
violation  of  provisions  relative  to  the  elec- 
tion of  county  officers,  and  provisions  rela- 
tive to  special  legislation;  but  in  each  in- 
stance, as  above  recited,  except  in  Ohio,  the 
law  has  been  sustained. 

It  would  seem  that,  in  the  course  of  the 
attacks  upon  the  validity  of  the  system  in 
question  as  a  law,  the  grounds  of  attack 
would  have  been  exhausted,  and  that  we 
would  have  some  direct  precedent  to  g^ide 
us  in  the  instant  case;  but  we  have  neither 
been  cited  to  nor  found  any  case  directly 
in  point,  and  must  therefore  determine  the 
questions  here  involved  practically  as  of 
first  impression,  though  not  without  abun- 
dant analogies  and  authorities  upon  the 
basic  principles  upon  which  our  determin- 
ation must  rest.  Furthermore,  the  history 
of  the  Torrens  system,  as  briefly  outlined 
above,  may  well  be  considered  as  shedding 
considerable  light  upon  the  intent  and  pur- 
pose of  the  system  in  general  and  in  our 
own  state  in  particular,  and  as  thus  afford- 
ing some  assistance  in  determining  the 
nature  of  the  proceedings  by  which  a  Tor- 
rens title  is  perfected;  for  upon  such  latter 
consideration  the  vulnerability  of  the  stat- 
ute to  the  present  attack  largely  depends. 

3.  One  other  question  presents  itself  be- 
fore we  come  directly  to  the  constitutional 
questions  here  involved,  and  that  is  wheth- 
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er,  under  the  registration  act  and  the  gen- 
eral laws  of  the  state,  the  appellant  was  en- 
titled to  a  jury  trial  in  the  instant  ease; 
for  if  he  was  so  entitled,  no  constitutional 
right  to  a  jury  that  he  may  have  had  can 
have  been  violated  by  the  statute,  and  theie 
would  be  only  a  judicial  error  involved  in 
this  branch  of  the  case.  However,  we  are 
satisfied  that  neither  such  statute  nor  the 
general  law  contemplates  a  jury  trial  as  a 
matter  of  right.  The  provision  of  the  regis- 
tration act  relative  to  trial  is  aa  follows: 
"3388.  Trial — Reference.  When  an  answer 
is  filed,  the  case  shall  be  tried  by  the  court 
in  like  manner  as  an  ordinary  civil  action. 
The  court  may  refer  the  case,  or  any  part 
thereof,  to  one  of  the  examiners  as  referee, 
to  hear  the  parties  and  their  evidence,  and 
make  report  thereon  to  the  court.  Any  re- 
port of  an  examiner  shall  have  the  same 
weight  as  that  of  a  referee  appointed  by  the 
district  court.  After  the  filing  of  such  re- 
port, the  court  may  order  such  other  or  fur- 
ther hearing  of  the  cause  before  the  court 
or  before  the  examiner,  and  may  require 
such  other  or  further  proof  by  either  or  any 
of  the  parties  to  the  cause  as  it  shall  deem 
proper." 

Manifestly  there  is  here  no  afilrmative  ex- 
pression of  an  intent  that  any  issue  in  the 
proceedings  shall  be  tried  by  a  jury.  Indeed, 
it  would  seem  that  the  contrary  was  in- 
tended. Nor  is  any  right  to  a  jury  in  these 
proceedings  conferred  by  the  general  lav, 
which  is  as  follows  (Rev.  Laws  1905,  § 
4164) :  "In  actions  for  th**  recovery  of 
money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  on  the  ground 
of  adultery,  the  issues  of  fact  shall  be  tried 
by  a  jury,  unless  a  jury  trial  be  waived  or  s 
reference  be  ordered.  All  other  issues  of 
fact  shall  be  tried  by  the  court,  subject  to 
the  right  of  the  parties  to  consent,  or  of  the 
court  to  order,  that  the  whole  issue,  or  any 
specific  question  of  fact  involved  therein 
be  tried  by  a  jury  or  referred." 

The  only  provision  here  which  could  pos- 
sibly be  invoked  as  giving  the  right  to  a 
jury  trial  in  registration  proceedings  is  thst 
relative  to  the  recovery  of  specific  real  prop- 
erty, and  suffice  it  to  say  that  no  sudi  re- 
covery is  contemplated  by  the  registration 
act,  and  none  can  be  had  thereunder. 
Whether,  under  such  act  or  the  general  law, 
the  court,  in  its  discretion,  could  order  a 
jury  trial,  is  not  here  involved,  and  was  not 
argued,  and  we  do  not  deem  it  necessary  to 
determine. 

4.  The  next  question,  then,  is.  Does  the 
J  constitutional  provision  relative  to  the  right 
to  a  trial  by  jury  apply?  In  Massachusetts 
it  has  been  held  that  the  right  to  a  jury 
trial  cannot  be  denied  in  registration  pro- 
ceedings, where  the  title  to  real  property  is 
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involved  (Weeks  t.  Brooke,  205  Maes.  458, 
92  K.  £•  45) ;  but  the  constitutional  provi- 
•ion  in  that  state  is  that  there  shall  be  a 
right  to  a  jury  trial  "in  all  controversies 
concerning  property"  (Const  [Mass.]  1780, 
pt.  1,  art.  15),  which  is  very  different  from 
the  provision  of  our  Constitution.  The  lat- 
ter (article  1,  §  4)  provides:  "The  right 
of  trial  by  jury  shall  remain  inviolate,  and 
shall  extend  to  all  cases  at  law  without  re- 
gard to  the  amount  in  controversy." 

It  is  settled  beyond  question  that  this 
provision  merely  preserves  the  right  to  tri- 
al by  jury  as  it  existed  at  the  time  of  the 
adoption  of  the  constitutional  provision. 
State  ex  rel.  Styve  v.  Kingsley,  85  Minn. 
215,  88  N.  W.  742;  State  ex  rel.  Clapp  v. 
Minnesota  Thresher  Co.  40  Minn.  213,  3 
L.R.A.  510,  41  N.  W.  1020;  Re  Howes,  38 
Minn.  403,  38  K.  W.  104;  Bruggerman  v. 
True,  25  Minn.  123;  Mille  Lacs  County  v. 
Morrison,  22  Minn.  178;  Ames  v.  Lake 
Superior  &  M.  R.  Co.  21  Minn.  241 ;  Whal- 
Ion  V.  Bancroft,  4  Minn.  109,  Gil.  70.  Said 
Gilfillan,  Ch.  J.  in  Mille  Lacs  County  v. 
Morrison,  supra,  at  page  181  of  22  Minn., 
after  making  an  extensive  review  of  the 
cases  from  this  and  other  states,  and  an- 
nouncing the  rule  as  we  have  stated  it:  "It 
is  not,  of  course,  to  be  understood  from  this 
that  the  right  to  a  jury  trial  will  depend  on 
the  form  of  the  action  or  proceeding,  or  that 
the  legislature  may,  by  changing  the  form 
of  the  proceeding  or  remedy,  take  that  mode 
of  trial  from  those  rights  to  which  the 
Constitution  intended  to  secure  it.  The 
Constitution  of  Vermont  provides:  TtM 
of  issues  proper  for  the  cognizance  of  a 
jury  in  the  supreme  and  county  courts  shall 
be  by  jury,  except  when  parties  otherwise 
agree.'  This,  though  differently  expressed, 
is  substantially  the  same  as  the  provision 
of  the  Constitution  of  this  state.  The  su- 
preme court  of  Vermont,  discussing  this 
clause  in  Plimpton  v.  Somerset,  33  Vt.  283, 
said:  'All  rights,  whether  then  or  there- 
after arising,  which  would  properly  fall 
into  those  classes  of  rights  to  which,  by 
the  course  of  the  common  law,  the  trial  by 
jury  was  secured,  were  intended  to  be  em- 
braced within  this  article.'  This  is  the 
best  definition  that  we  have  found  of  the 
classes  of  cases  to  which  the  trial  by  jury 
is  secured;  for  it  makes  the  right  to  such 
a  trial  depend  on  the  nature  and  character 
of  the  controversy,  and  not  on  the  form  of 
action  or  proceeding  in  which  it  is  to  be 
determined."  Again,  the  rule,  as  stated  in 
Lommen  v.  Minneapolis  Gaslight  Co.  65 
Minn.  196,  200,  33  L.ILA.  437,  60  Am. 
St.  Rep.  450,  68  N.  W.  53,  54,  and  ap- 
proved in  State  ex  rel.  Styve  v.  Kings- 
ley,  supra,  is  that,  under  the  Constitution, 
parties  are  entitled  to  a  jury  trial  "in  those 
41  L.R.A.(N.S.) 


cases  in  which  they  were  entitled  to  a  Jury 
trial  by  the  laws  of  the  territory  at  the 
time  of  the  adoption  of  the  Constitution." 

The  question  before  us,  then,  is :  What  is 
the  real  nature  of  the  proceedings  under  the 
registration  act,  and  do  the  issues  which 
arise  therein,  and,  specifically,  the  issue  of 
title  here  involved,  make  cases,  or  a  case, 
in  which  the  parties  would  have  been  en- 
titlecl  to  a  jury  trial  prior  to  the  adoption 
of  the  Constitution?  The  registration  act 
is  too  long  to  set  out  herein;  nor  do  we 
deem  it  necessary  to  refer  specifically  to  its 
various  provisions  in  detail.  In  discuss- 
ing the  general  question  of  the  constitu- 
tionality of  the  Torrens  laws,  we  have  al- 
ready pointed  out  the  general  purpose  of 
such  laws,  viz,,  to  clear  up  and  settle  land 
titles;  and  there  is  at  once  suggested  the 
question  as  to  what  the  existing  or  former 
remedies  for  this  purpose  were,  the  answer 
to  which  is,  quieting  title  and  removal  of 
cloud.  And  such  has  been  declared  to  be 
the  nature  of  registration  proceedings.  See 
Tiffany,  Real  Prop.  §  488,  p.  1101;  State 
ex  rel.  Douglas  v.  Westfall,  85  Minn.  437, 
57  L.R.A.  297,  89  Am.  St.  Rep.  571,  89  N. 
W.  175.  See  also  Owsley  v.  Johnson,  95 
Minn.  168,  103  N.  W.  903,  where  the  pro- 
ceeding is  declared  to  be  an  equitable  one. 

"It  is  now  the  settled  doctrine  of  this 
court,"  said  Chief  Justice  Start  in  State  ex 
rel.  Douglas  v.  Westfall,  supra,  at  page  444 
of  85  Minn.,  "that  the  district  courts  of  this 
state  may  be  clothed  with  full  power  to 
inquire  into  and  conclusively  adjudicate  the 
state  of  the  title  of  all  land  within  their 
respective  jurisdiction.  .  .  .  The  pro- 
ceeding provided  for,  by  the  act  in  question 
is  such  a  one.  ...  To  hold  otherwise 
would  be  to  hold  that  the  courts  of  this 
state  cannot  in  any  manner  acquire  juris- 
diction to  cleor  and  qttiet  the  title  to  real  es- 
tate, .  .  .  That  the  courts  of  this  state 
have  jurisdiction  to  so  clear  and  quiet  title 
by  their  decrees  is  no  longer  an  open  ques- 
tion in  this  state."  We  have  italicized  cer- 
tain words  in  the  above  quotation.  The 
Chief  justice  was  discussing  the  constitu- 
tionality of  the  registration  act,  with  ref- 
erence to  the  service  of  process  and  due 
process  of  law,  and  by  the  deliberate  use 
of  the  analogy  adopted,  clearly  indicates  the 
court's  conception  of  the  nature  of  the  reg- 
istration proceedings.  However,  even  if  we 
had  no  precedent  to  g^ide  us,  we  think  it 
clear,  from  a  mere  reading  of  the  statute, 
that  such  is  the  nature  of  the  proceeding 
provided  for  thereby;  and,  such  being  the 
case,  it  follows  that  the  constitutional  right 
to  a  jury  trial  does  not  apply.  There  was 
no  such  right  upon  the  ancient  bill  to  re- 
move cloud  and  quiet  title,  and  it  has  been 
held  in  this  state  that  the  constitutional 
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guaranty  does  not  apply  thereto.  Yanisl^ 
V.  Pioneer  Fuel  Co.  64  Minn.  175,  66  N.  W. 
198.  It  was  held  in  that  case  that  the  de- 
fendant had  no  right  to  a  jury  trial  in  an 
action  by  an  assignee  in  insolvency  to  set 
aside  an  execution  sale,  and  to  cancel  the 
record  of  the  plaintiff's  certificate.  Said 
the  court  at  page  179  of  64  Minn.:  "The 
next  question  arises  upon  the  right  of  the 
defendant  to  a  jury  trial.  This  action  was 
not  brought  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property. 
Title  to  the  real  estate  in  question  passed 
to  the  respondent  by  virtue  of  the  deed  of 
assignment,  and  the  defendant's  judgment, 
and  its  sale  of  the  property  under  the  exe- 
cution issued  on  the  judgment,  constituted 
a  cloud  upon  the  respondent's  title  to  the 
property;  and  he  had  a  right  to  invoke  the 
equitable  power  of  the  court  to  remove  the 
cloud  of  an  apparent  lien  of  the  judgment, 
set  aside  the  sheriff's  sale,  and  cancel  the 
sheriff's  certificate.  .  .  .  Although  the 
practical  result  would  be  the  recovery  of 
the  property,  yet  the  gist  of  the  action  is 
to  get  rid  of  a  doud  resting  upon  the  title, 
and  thus  make  the  property  available  as 
assets  for  the  payment  of  the  insolvent's 
creditors." 

Again,  it  has  been  held  that  such  provi- 
sion does  not  apply  to  the  statutory  action 
to  determine  adverse  claims.  Roussain  v. 
Patten,  46  Minn.  308,  48  N.  W.  1122 ;  John- 
son V.  Peterson,  90  Minn.  503,  97  N.  W. 
384.  Said  Collins,  J.,  in  delivering  the 
opinion  of  the  court  in  the  latter  case: 
"Except  as  otherwise  provided  by  statute, 
all  the  ordinary  rules  governing  suits  in 
equity  to  quiet  title  i^ply  to  this  action, 
and  it  was  triable  by  the  court,  and  not  by 
a  jury;  .  .  .  and  the  fact  that  the 
answer  contained  a  counterclaim  in  the 
.nature  of  ejectment  did  not  change  the  pro- 
cedure." 

Exactly  in  line  with  the  above  authori- 
ties, and  only  a  step  in  advance,  it  seems 
to  us,  is  it  to  hold  that  neither  is  there  any 
constitutional  guaranty  of  a  jury  trial  in 
this  registration  proceeding,  which,  to  our 
mind,  is  nothing  more  or  less  than  an  en- 
largement of  the  remedy  to  quiet  title.  The 
fact  that  the  ultimate  right  of  possession 
may  be  involved  does  not  change  the  nature 
of  the  proceeding.  Such  right  is  involved 
in  all  actions  concerning  the  title  to  real 
property.  Buffalo  Land  &  Exploration  Co. 
V.  Strong,  101  Minn.  27,  111  N.  W.  728; 
Tew  V.  Webster,  106  Minn.  185,  118  N.  W. 
554;  Bracken  v.  Trones,  118  Minn.  18,  136 
N.  W.  281.  If,  herefore,  we  should  adopt 
the  rule  contended  for  by  the  appellant, 
and  apply  it  to  its  logical  limit,  then  every 
action  wherein  the  title  to  real  property  was 
in  question  would  necessarily  be  for  a  jury. 
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I  Such  was  not  the  law  in  territorial  dajs, 
and  is  not  now. 

6.  The  appellant's  other  constitutional 
point  is  that  the  statute  violates  Const,  art 
1,  §  8,  which  is  as  follows:  "Every  person 
is  entitled  to  a  certain  remedy  in  the  laws 
for  all  injuries  or  wrongs  which  he  maj 
receive  in  his  person,  property,  or  character; 
he  ought  to  obtain  justice  freely  and  with- 
out purchase,  completely  and  without  de- 
nial, promptly  and  without  delay,  conform- 
able to  the  laws." 

This  provision,  the  appellant  clauns,  is 
violated  by  the  following  provision  of  the 
statute  (Rev.  Laws  1905,  §  3389):  "Dis- 
missal— If  the  court  shall  find,  after  hear- 
ing, that  the  applicant  has  not  a  title  prop- 
er for  registration,  an  order  shall  be  entered 
dismissing  the  application,  whicb  may  be 
without  prejudice.  The  applicant  may  up- 
on motion  dismiss  the  application  at  any 
time  before  the  final  decree  is  entered,  upon 
such  terms  as  shall  be  fixed  by  the  court" 

It  is  contended  that  this  provision  pre- 
cludes a  final  adjudication  of  the  defend- 
ant's rights  in  any  case,  and  in  the  instant 
case  precludes  an  adjudication  of  his  claim 
of  title  by  adverse  possession ;  and  that  for 
this  reason  the  statutory  proceeding  is  in- 
valid.    We  cannot  sustain  this  contentioD. 
As  pointed  out  in  the  respondent's  brief,  the 
same  objection  may,  to  a  certain  extent,  be 
urged  against  any  civjl  action  in  which  the 
defendant  files  no  counterclaim.    The  consti- 
tutional provision,  furthermore,  relates  pri- 
marily to  the  assertion  of  affirmative  rights, 
and  the  defendant  here,  being  in  possession, 
had  the  right,  prior  to  the  proceeding  here 
involved,  to  clear  up  his  title,  if  any  he  had, 
by  an  action  to  quite  title ;  and  in  the  present 
proceeding  the  court  is  abundantly  author- 
ized and  empowered  to  adjudicate  his  title 
completely  and  fully  as  against  the  appli- 
cant (Hendricks  v.  Hess,  112  Minn.  252,  255, 
127  N.  W.  995;  Reed  v.  Siddall,  94  Minn. 
216,  102  N.  W.  453),  which  is  all  that  is 
accorded    the   defendant    in    any    civil « ac- 
tion,   except    where    he    takes    the   proper 
steps    for   affirmative    relief.     This   provi- 
sion has  been  held  not  to  create  any  new 
right,   but  to  be  merely  a  declaration  of 
a   general,    fundamental    principle.     Fran- 
cis V.  Western  U.  Teleg.  Co.  68  Minn.  252, 
25   L.R.A.   406,   49   Am.   St.   Rep.   507,  59 
N.  W.   1078;    Beaulieu  v.  Great  Northern 
R.  Co.  103  Minn.  47,  19  L.R:A.(N.S.)  564, 
114  N.   W.  353,  14  Ann.  Cas.  462.    That 
class  of  provisions  to  which  the  one  here  in 
question   belongs   are   "not,   and   from  the 
nature  of  the  case  cannot  be,  so  oeftain  and 
definite  as  to  form  rules  for  judicial  deci- 
sions in  all  cases,  but  up  to  a  certain  point 
must  be   treated   as  guides  to   legislative 
judgment,  rather  than  as  absolute  limits- 
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tiona  of  their  power."  Allen  v.  Pioneer- 
Press  Co.  40  Minn.  117,  123,  3  L.R.A.  532, 
12  Am.  St.  Rep.  707,  41  N.  W.  936,  938.  It 
has  also  been  held  that  this  provision  is  not 
violated  solely  because  the  granting  of  the 
remedy  rests  in  the  sound  discretion  of  the 
court.  Wieland  v.  Shillock,  24  Minn.  345. 
The  statute  in  question  merely  vests  in 
the  court  the  power,  to  be  exercised  in  its 
sound  discretion,  to  save  the  applicant's 
rights  in  a  proper  case,  and  does  not  vio- 
late the  constitutional  provision  invoked 
against  it. 

6.  The  appellant's  last  contention  is  that, 
as  the  applicant  was  out  of  possession  and 
the  appellant  was  in  possession,  the  former 
had  a  plain  and  adequate  remedy  at  law; 
and  that  hence  the  application  to  register 
should  have  been  dismissed.  The  conten- 
tion is  that  the  act  contemplates  registra- 
tion only  at  the  instance  of  a  fee  title  owner 
in  possession,  and  not  by  an  "apparent  own- 
er" who  is  not  in  possession.  We  think, 
however,  that  this  contention  cannot  pre- 
vail. The  purpose  of  the  statute  is  to  pro- 
vide a  speedy  and  summary  remedy  to  clear 
up  title  to  land.  Reed  v.  Siddall,  94  Minn. 
216,  102  N.  W.  453.  The  remedy  provided 
is  not  a  substitute  for  an  action  of  eject- 
ment, as  we  have  already  noted,  and  a  suc- 
cessful applicant  may  have  to  resort  to 
ejectment  to  obtain  possession.  The  stat- 
ute, furthermore,  in  several  places,  makes 
provision  looking  to  cases  where  the  land 
is  occupied  by  another  than  the  applicant, 
among  which  is  the  following  (Rev.  Laws 
1905,  §  3375),  relative  to  the  contents  of 
the  application:  Sub.  6:  "Whether  the 
land  is  occupied  or  unoccupied.  If  occu- 
pied by  any  other  person  tiian  the  appli- 
cant, it  shall  state  the  full  name  and  ad- 
dress of  each  occupant,  and  the  nature  of 
the  estate,  interest,  lien,  or  charge  which 
such  occupant  or  occupants  have,  or  claim 
to  have,  in  the  land."  See  also  State  ex  rel. 
Douglas  V.  Westfall,  supra;  Kuby  v.  Ryder, 
114  Minn.  217,  130  N.  W.  1100.  Nor  can 
we  sustain  the  contention  that  the  appli- 
cant's title  must  be  settled  before  he  can 
apply.  The  very  purpose  of  the  proceeding 
is  to  settle  the  title.  See  State  ex  rel. 
Douglas  V.  Westfall,  supra;  National  Bond 
&  Secur.  Co.  v.  Alderson,  99  Minn.  137, 
108  N.  W.  861 ;  Hendricks  v.  Hess,  supra. 

Since,  then,  the  right  to  invoke  the  reme- 
dy is  given  by  the  statute,  the  adequacy  and 
availability  of  other  remedies  are  immate- 
rial. Moreover,  the  relief  in  ejectment  is 
not  coextensive  with  that  which  may  be  had 
upon  an  application  to  register.  As  against 
any  one  party  or  set  of  parties,  it  may  be 
practically  the  same;  but  it  needs  no  argu- 
ment to  show  that  a  title  could  never,  in 
ejectment,  be  settled  as  against  the  whole 
world,  as  can  be  done  upon  an  application 
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to  register,  ^^d,  conversely,  relief  may  be 
had  in  ejectment  which  cannot  be  had  in  the 
registration  proceeding,  viz,,  possession  of 
the  premises.  The  remedies  are  distinct  and 
different;  and  hence  the  appellant's  point  in 
this  regard  is  not  well  taken. 
Appeal  dismissed. 


NEW   YORK    COURT    OP    APPEALS. 

RE    PROBATE    OF    THE    WILL    OF 
MATILDA  TURNER,  Deceased. 

JOHN  TURNER  et  al.,  Appts. 

JAMES  E.  TURNER  et  al.,  Respts. 

(206  N.  Y.  93,  99  N.  E.  187.) 

Will  —  unidentified  bequest  «—  elec- 
tion —  validity. 

A  bequest  by  one  owning  several  lease- 
holds of  unequal  value,  of  one  house  to 
each  of  three  sons,  without  identifying 
the  property  which  each  shall  take,  is  not 
void  for  uncertainty,  but  the  devisees  are 
to  elect  which  they  will  take  in  the  order 
in  which  they  are  named  in  tibe  will. 

(Hiscock,  J.,  dissents.); 

(June    29,    1912.) 

Note,  —  l}evises  or  bequests  in  seveV' 
alty  of  tmdesiffnated  parcels  of 
property  to  different  persons. 

There  seems  to  be  no  logical  objection 
to  the  theory  adopted  in  Re  Turner,  that 
where  there  are  several  devises  of  un- 
designated parcels  of  property  of  unequal 
value  to  different  persons,  the  devises 
should  not  be  held  void  for  uncertainty, 
at  least  where  the  testator  has  not  shown 
an  intent  to  leave  specific  parcels  to  spe- 
cific devisees,  but  that  the  devisees  should 
be  allowed  to  elect,  as  was  done  in  that 
case.  Duckmanton  v.  Duckmanton,  5  Hurlst. 
&  N.  219,  29  L.  J.  Exch.  N.  S.  132,  which 
is  set  out  and  relied  upon  by  the  court 
of  appeals  in  the  Turner  Case,  undoubt^ 
edly  lends  support  to  such  theory.  And 
the  theory  of  election  which  was  adopted 
in  Re  Turner  was  also  applied  in  the 
early  North  Carolina  case  of  Moyne  v. 
Moyne,  58  N.  C.  (5  Jones,  Eq.)  359,  where- 
in the  testator  bequeathed  "to  each  child'' 
of  J.  "one  negro  of  the  increase"  of  a  cer- 
tain female  slave,  with  the  residue,  if  any, 
to  two  nephews,  and  it  was  held  that  the 
children  of  J.  were  entitled  to  choose  from 
among  the  increase  of  the  woman  what 
slaves  they  would  have,  but  the  question 
of  order  of  selection  did  not  arise  as  but 
one  child  of  J.  survived  him. 

Asten  V.  Asten  [1894]  3  Ch.  260,  8  Re- 
ports, 496,  63  L.  J.  Ch.  N.  S.  834,  71  L.  T 
N.  S.  228  (set  out  in  Rr  Turner),  which 
was  relied  upon  in  the  majority,  and  dis- 
tinguished in  the  dissenting,  opinion  of  the 
lower  court  in  the  Turner  Case,  does  not 
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APPEAL  by  John  Turner  et  al.  from  an 
order  of  the  Appellate  Division  of  the 
Supreme  Ck>urt,  First  Department,  affirm- 
ing a  decree  of  the  Surrogate's  Court  for 
New  York  County,  construing  the  will  of 
Matilda  Turner,  deceased,  and  adjudging 
certain  bequests  void  for  uncertainty.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Frederick  A.  Card,  Ralph  W. 
Thomas,  and  William  H.  Blandy,  with 
Messrs.  Blandy,  Mooney  A  Shipman  for, 
appellants :  * 

The  bequests  to  John  Turner,  George  Tur- 
ner and  William  Turner  are  valid,  and  suf- 


ficiently definite  to  indicate  what  the  tes- 
tatrix meant. 

Re  James,  146  N.  Y.  78,  48  Am.  St.  Rep. 
774,  40  K.  E.  876;  2  Jarman,  Wills,  478; 
Haug  V.  Schumacher,  50  App.  Div.  562,  64 
N.  Y.  Supp.  310,  166  N.  Y.  506,  60  N.  E. 
245;  2  Redf.  Wills,  478;  Robinson  ▼.  Mar- 
tin, 200  N.  Y.  164,  93  N.  E.  488;  Eidt  v. 
Eidt,  203  N.  Y.  328,  96  N.  E.  729;  Starr 
V.  Starr,  132  N.  Y.  154,  30  N.  E.  384; 
Wager  v.  Wager,  96  N.  Y.  164;  Tilden  v. 
Green,  130  N.  Y.  29,  14  L.R.A.  33,  27  Am. 
St.  Rep.  487,  28  N.  E.  880;  Du  Bois  v. 
Ray,  35  N.  Y.  162;  Doe  ex  dem.  Winter  v. 
Perratt,  6  Mann.  &  G.  359;  Jarman,  Wills, 


seem  to  conflict  with  the  conclusion  reached 
by  the  court  of  appeals  in  Re  I^bneb,  and 
in  fact  the  court  expressly  approved  Duck- 
manton  v.  Duclcmanton,  supra,  Romer,  J., 
saying :  *' A  testator  who  has  several  proper- 
ties, all  having  the  same  description,  may 
by  his  will  give  one  of  them  to  a  legatee, 
and  leave  the  choice  of  that  one  to  the  leg- 
atee; and  such  a  gift  is  clearly  valid.  And 
the  fact  that  the  legatee  is  to  be  able  to 
select  may  appear  either  by  express  words 
used  in  the  will,  or  by  reasonable  inference 
'from  it.  And  prima  facie,  if  the  testator 
gives  one  of  such  properties  to  a  legatee 
without  saying  more,  then  the  reasonable 
inference  is  that  the  testator  intended  the 
legatee  to  select.  .  .  .  And  I  should  my- 
self be  prepared  to  hold  tliat  where  a  tes- 
tator gives  one  of  such  properties  to  each 
of  several  legatees,  then  ne  intends  (prima 
facie)  to  give  the  right  of  selection  to  the 
legatees  according  to  the  priority  of  the  be- 
quests. .  .  .  But  in  all  these  cases  it 
is,  of  course,  essential  that  the  will  should 
not  show  that  the  testator  was  bequeath- 
ing any  particular  one  of  the  properties  to 
the  legatee  who  desires  to  select,  for  the 
selection  by  the  testator  is  incompatible 
with  the  view  that  he  intended  the  legatee 
to  select.  If  a  will  shows  that  a  testator 
intends  to  give  a  particular  property  to  a 
legatee,  and,  owing  to  the  testator  having 
several  properties  answering  the  description 
in  the  will  of  the  particular  property  given, 
you  are  unable  to  say,  either  from  the  will 
itself  or  from  extrinsic  evidence,  which  of 
the  several  properties  the  testator  referred 
to,  then  on  principle  the  gift  must  fail  for 
uncertainty,  and  the  court  cannot,  in  order 
to  avoid  any  intestacy,  change  the  will,  or 
construe  it  as  giving  to  the  legatee  the 
option  of  choosing  any  one  of  the  proper- 
ties." But  the  conclusion  reached  in  this 
case  has  been  criticized  (Schouler,  Wills, 
1910,  §  583,  note),  it  being  said  that  it  "ap- 
pears to  go  too  far  in  declaring  void  a  de- 
vise of  newly  built  houses  not  numbered; 
for  in  case  of  a  block  of  such  houses  separ- 
ately devised,  it  seems  fair  to  treat  such  de- 
visees as  tenants  in  common  of  the  whole 
block." 

The  dissent  in  Re  Turner  of  the  two 
justices  of  the  appellate  division  (reported 
in  142  App.  Div.  645,  127  N.  Y.  Supp.  641) 
41  L.R.A(N.S.) 


was  not  upon  the  ground  that  the  devisees 
had  a  right  to  elect  in  the  order  named  in 
the  will,  as  the  iustices  were  all  of  opinion 
that  no  such  right  existed,  but  rather  upon 
the  ground  that  the  devisees  should  take 
as  tenants  in  common,  it  being  said  that 
that  was  the  only  way  in  which  effect  could 
be  given  to  the  intent  of  the  testator;  but 
the  fallacy  of  this  argument  is  pointed  out 
by  the  court  of  appeals  when  it  recalla  that 
there  was  no  indication  in  the  will  that  the 
testator  intended  to  make  equal  provision 
for  the  devisees,  and  that,  as  a  matter  of 
fact,  the  several  houses  differed  materially 
in  value.  Another  late  case  which  is  illus- 
trative of  the  principle  applied  by  the  court 
of  appeals  in  its  criticism  of  the  theory 
adopted  by  the  dissenting  justices  in  the 
lower  court  is  Potomac  Lodge  Ko.  31,  I.  0. 
0.  F.  V.  Miller,  —  Md.  — ,  84  Atl.  654, 
wherein  it  was  held  that  a  devise  to  a  son 
of  the  first  choice  of  all  of  testator's  houses 
except  one,  to  a  daughter  of  the  second 
choice,  and  to  the  children  of  another  son 
the  remaining  house,  did  not  make  the  de- 
visees tenants  in  common  of  all  the  houses 
and  lots,  the  ground  being  that  it  was 
clearly  not  the  intent  of  the  testator  to 
make  equal  provision  for  the  devisees,  but 
that  each  should  have  one  property.  It  was 
further  held  in  this  .case  that  the  devisee 
were  not  void  for  uncertainty,  because  the 
testator  had  provided  a  means  by  which 
they  could  be  made  certain. 

Tapley  v.  Eagleton,  L.  R.  12  Ch.  Div. 
683,  28  Week.  Rep.  239,  which  is  set  out 
in  Re  Turner,  and  therein  referred  to  as 
having  been  correctly  distinguished  in  the 
dissenting  opinion  of  the  lower  court,  be- 
longs to  that  class  of  cases  wherein  a  defin- 
ite portion  of  a  larger  quantity  is  devised, 
but  in  which  there  is  no  question  of  the 
validity  of  devises  in  severalty  of  unidenti- 
fied parcels  to  different  persons. 

As  to  effect  of  failure  to  mention  or  iden- 
tify the  subject-matter  of  a  devise  or  be- 
quest, see  note  to  Dreyer  v.  Reisman,  36 
L.R.A.(N.S.)  618.  And  for  an  exhaustive 
treatment  of  the  general  question  of  correc- 
tion of  misdescription  of  land  in  will,  see 
note  to  Lomax  v.  Lomax,  6  L.R.A.(N.S.) 
943,  and  the  case  of  Gano  ▼.  Gano,  22  L.RA. 
(N.S.)    450.  G.  J.  a 
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5th  Am.  ed.  643;  Doe  ex  dem.  Templeman 
▼.  Martin,  4  Barn.  &  Ad.  785,  1  Key.  ft 
M.  612;  Theobald,  Wills,  129;  Stimson  v. 
Vroman,  99  N.  Y.  74,  1  N.  E.  147;  Stuart 
V.  Brown,  11  App.  Div.  492,  42  N.  Y.  Supp. 
365. 

Mr.  Norman  C.  Conklin,  with  Mr.  Wil- 
liam H.  Hamilton,  for  adult  respondents: 
The  bequests  to  "John  Turner  one  house, 
George  Turner  one  house,  William  L.  Tur- 
ner one  bouse,"  are  void  for  uncertainty. 
Asten  v.  Asten  [1894]  3  Ch.  260,  8  Be- 
ports,  496,  63  L.  J.  Ch.  N.  S.  834,  71  L.  T. 
N.  S.  228;  Be  Young,  123  Cal.  337,  55  Pac. 
1011;    Crooks  t.  Whitford,  47   Mich.   284, 
11  N.  W.  159;  Dowset  v.  Sweet,  1  Ambl. 
175;   Christy  v.  Badger,  72  Iowa,  581,  84 
N.  W.  427 ;  Tuttle  v.  Berryman,  94  Ky.  553, 
23  S.  W.  345;  Hawman  v.  Thomas,  44  Md. 
30;  Mohun  y.  Mohun,  1  Swanst.  201, 1  Wils. 
Ch.  161,  18  Bevised  Bep.  58;  Bailey  y.  Bail- 
ey, 52  N.  C.  (7  Jones,  L.)  44;  Burke  v.  Lee, 
76  Va.  386 ;  Bichardson  y.  Watson,  4  Barn. 
&  Ad.  796,  1  Key.  &  M.  567,  2  L.  J.  K.  B. 
N.  S.  134;  Eidt  y.  Eidt,  142  App.  Diy.  736, 
127  K.  Y.  Supp.  680;  Oallayan  y.  Gallavan, 
31  Misc.  282,  64  N.  Y.  Supp.  329,  alfirmed 
in  57  App.  Diy.  320,  68  N.  Y.  Supp.  30; 
Harrington  y.  Abberton,  115  App.  Diy.  177, 
100  N.  Y.  Supp.  681 ;  Be  Seymour,  67  Misc. 
349,   124   N.   Y.    Supp.    637;    Underbill   v. 
Keirns,  54  App.  Diy.  214,  66  N.  Y.  Supp. 
573;  Peck  y.  Mallams,  10  N.  Y.  509;  Fletch- 
er y.  Barber,  82  Hun,  405,  31  N.  Y.  Supp. 
239;  Gueutal  y.  Gueutal,  113  App.  Div.  310, 
98  K.  Y.   Supp.   1002;    Lomax  v.  Lomax, 
218  111.  629,  6  L.B.A.(N.S.)   946,  75  N.  E. 
1076. 

The  bequest  to  each  son  of  "one  house," 
without  further  description,  is  a  patent 
ambiguity,  and  the  validity  of  the  bequest 
must  be  determined  from  the  language  of 
the  will  alone,  without  the  aid  of  extrinsic 
evidence. 

Lomax  y.  Lomax,  6  L.B.A.(N.S.)  946, 
and  note,  218  111.  629,  76  N.  E.  1076;  2 
Phillipps,  Ev.  p.  629;  Brown  v.  Quintard, 
177  N.  Y.  75,  69  N.  E.  225;  Mann  v.  Mann. 
1  Johns.  Ch.  231;  Nevius  y.  Martin,  30 
N.  J.  L.  465;  Vandervoort  y.  Dewey,  42 
Hun,  68;  Den  ex  dem.  Weatherhead  v.  Bas- 
kerville,  11  How.  329,  358,  13  L.  ed.  717, 
729;  Miller  v.  Travers,  8  Bing.  244. 

Messrs.  Theodore  K.  McCarthy  and 
Irwin  Untermyer,  for  respondents  Bobert 
L.  Turner  et  al.,  cited,  in  support  of  the 
points  set  out  in  the  foregoing  brief,  the 
following  additional  cases: 
.  Schouler,  Wills,  3d  ed  p.  677;  Lippen  v. 
Eldred,  2  Barb.  130;  Trunkey  v.  Van  Sant, 
176  N.  Y.  535,  68  N.  E.  946;  Be  Shattuck. 
193  N.  Y.  446,  86  N.  E.  455;  Williams  y. 
Freeman,  83  N.  Y.  661. 
41  L.B.A.(N.S.) 


WiUard  Bartlett,  J.,  delivered  the  op- 
inion of  the  court : 

This  case  involves  the  construction  and 
validity  of  the  following  will: 

New  York,  Aug.  2/1909. 
In  the  Name  of  God,  Amen. 
I 
Matilda  Turner  bequeath 
unto  my  sons  &  daughters 
as  follows  in  case  of  my  death. 
John  Turner  One  house 
George  Turner  One  house 
William  L.  Turner  one  house 
Jennie  S.  Fox  one  house  at 
402  W.  29  St.  N.  Y.  City  and 
Matilda  D.  Turner  One  House 
400  W.  29  St  and  one  house 
331-9th  Ave.,  Half  contents  of 
house  to  Jennie  S.   Fox  and 
Matilda  D.   Turner. 

her 
Matilda   X   Turner, 
mark 
Witness: 
James  W.  Patterson,   Com.  of  Deeds. 
Nellie  Looney. 
Ella  M.  Wyatt 

The  houses  mentioned  in  the  instrument 
were  or  are  six  leaseholds,  being  Nos.  325, 
327,  329,  and  331  Ninth  avenue,  and  Nos. 
400  and  402  West  Twenty-Ninth  Street,  in 
the  city  of  New  York.  These  leaseholds  vary 
in  value.  The  rent  and  income  derived 
from  the  houses  differs  in  amount;  the 
taxes  are  unlike  in  amount;  and  the  ground 
rents  upon  them  are  not  the  same  in 
amount. 

The  appellate  division  has  held  that  the 
bequests  to  the  three  sons  of  the  testatrix 
are  void  for  uncertainty,  because  there  is 
nothing  in  the  will  by  which  the  three  lease- 
holds attempted  to  be  bequeathed  to  them 
can  be  identified;  and  that  the  gifts  to  the 
daughters  must  also  fail,  because  "it  would 
be  unjust  to  hold  that  the  two  daughters 
might  take  under  the  will,  and  then  share 
with  the  three  brothers  and  other  next  of 
kin  under  the  statutes  of  distribution." 
Two  justices  of  the  appellate  division,  how- 
ever, dissented  from  these  conclusions,  hold- 
ing that  the  bequests  to  the  sons  are  valid, 
and  that  the  sons  should  be  treated  as  ten- 
ants in  common  of  the  three  leaseholds 
which  were  not  specifically  bequeathed  to 
the  daughters. 

Mr.  Justice  Miller  says,  in  the  dissent- 
ing opinion,  that  he  has  found  no  case  in 
this  state  directly  bearing  on  the  one  in 
band.  Notwithstanding  a  diligent  search,  I 
have  been  equally  unable  to  find  any  de- 
cision squarely  in  point  by  the  courts  of 
other  states.    The  only  helpful  authorities 
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seem  to  be  three  English  cases,  one  of  which 
is  relied  upon  in  the  prevailing  opinion  be- 
low, while  the  two  others  are  cited  in  the 
dissenting  opinion.  When  carefully  exam- 
ined, I  think  that  all  these  cases  tend 
to  sustain  the  validity  of  the  bequest  to 
the  three  sons. 

The  first  in  order  of  time  is  Duckmanton 
V.  Duckmanton,  5  Hurlst.  &  N.  219,  which 
arose  in  the  court  of  exchequer  in  1860, 
and  was  heard  before  Chief  Baron  Pollock, 
Baron  Martin  and  Baron  Watson.  There 
the  testator  devised  to  his  son,  John  Duck- 
manton, one  freehold  close  of  land  situate 
in  Ridgeway  Field,  in  Warsop,  and  also  to 
his  son,  George  Duckmanton,  one  freehold 
close  of  land  situate  in  Ridgeway  Field,  in 
Warsop  aforesaid.  The  judges  were  unani- 
mously of  opinion  that  the  devise  was  not 
Toid.  Chief  Baron  and  Pollock  said:  "The 
testator,  who  was  possessed  of  two  cloaes  in 
Ridgeway  Field,  left  one  to  John  and  one  to 
George,  without  saying  which  was  for  John 
and  which  for  George.  It  was  a  case  for 
election.  It  was  admitted  that  if  he  had  de- 
vised one  to  John  and  said  nothing  as  to 
the  other,  the  devise  would  have  been  good. 
So,  if  he  had  devised  one  to  George,  it 
would  in  like  manner  have  been  a  good  de- 
vise. But  he  devised  one  to  each,  and  it 
is  said  that  the  devise  must  therefore  mean 
nothing.  I  cannot  understand  that."  Bar- 
on Martin  was  of  the  same  opinion,  saying 
it  was  surely  no  strained  construction  to 
hold  that  the  will  meant:  "I  wish  John  to 
have  one  close,  and  the  other  close  to  go  to 
George."  Baron  Watson  said  there  was  di- 
rect authority  that  a  devisee,  as  against  the 
heir  at  law,  would  have  a  right  of  election, 
if  the  devisee  had  been  simply:  "I  have  two 
closes,  and  give  one  to  John."  Here  both 
closes  were  in  Ridgeway  Field,  and  on  the 
face  of  the  will  the  testator  devised  both. 
"Why  should  there  not  be  an  election?"  he 
asked.  The  uncertainty  was,  who  was  to 
make  the  election?  He  suggested  that  it 
might  be  the  person  first  named  in  the  will; 
but  the  case  presented  no  embarrassment 
on  that  point,  because  it  appeared  that  the 
testator  had  said  in  his  life  time  that  the 
plaintiff  and  defendant  might  toss  for  the 
choice  of  the  fields,  and  they  had  actually 
resorted  to  that  method  to  adjust  their  re- 
spective claims. 

The  Duckmanton  Case  is  cited  by  Mr.  Jar- 
man  in  his  chapter  entitled  "Gifts,  When 
Void  for  Uncertainty,"  in  which  he  says: 
"Where  the  gift  comprises  a  definite  portion 
of  a  larger  quantity,  it  is  not  rendered  nu- 
gatory by  the  omission  of  the  testator  to 
point  out  the  specific  part  which  is  to  form 
such  portion,  the  devisee  or  legatee  being  in 
such  case  entitled  to  select,  bv  which  means 
the  subject  of  the  gift  is  reducible  to  cer- 
41  L.R,A.(N.8.) 


tainty ;  and  id  cerium  eat  quod  certum  reddi 
potest  is  a  settled  rule  in  the  construction 
of  wills.  Thus,  if  a  man  devise  2  acres  out 
of  4  acres  that  lie  together,  it  is  said  that 
this  is  a  good  devise,  and  the  devisee  shall 
elect.  So,  if  a  testator  devise  a  messuage, 
and  10  acres  of  land  surrounding  it,  part  of 
a  larger  number  of  acres,  the  choice  of  such 
10  acres  is  in  the  devisee."  1  Jarm&n, 
Wills,  Randolph  &  T.  ed.  p.  652. 

The  next  English  case  in  order  of  time  is 
Tapley  v.  Eagleton  (1879)  L.  R.  12  Ch.  Div. 
683,  28  Week.  Rep.  239.  There  the  testa- 
tor was  possessed  of  three  leasehold  houses 
in  King  street.  He  bequeathed  "two  houses 
in  King  street"  to  one  Purcell  for  life,  and 
directed  that  after  Purcell's  death  the  prem- 
ises should  form  part  of  the  testator's  resid- 
uary estate.  Sir  George  Jessel,  Master 
of  the  Rolls,  held  that  under  thia  gift  two 
of  the  testator's  houses  in  King  street 
passed  to  the  legatee,  who  was  entitled  to 
elect  which  of  the  three  houses  he  would 
take.  The  learned  judge  cited  the  Duck- 
manton Case  in  his  opinion,  and  said  it 
was  not  distinguishable  from  the  case  be- 
fore him;  and  the  decree  was  that  the  lega- 
tee should  elect  which  two  of  the  three 
houses  he  would  take,  and  should  be  en- 
titled to  the  same  accordingly  for  his  life. 

The  third  of  the  cases  to  which  I  have  re- 
ferred is  Asten  v.  Asten  [1894]  3  Ch.  260, 
which  was  heard  before  Mr.  Justice  Romer 
in  1894.  The  testator  in  that  case  owned 
four  freehold  houses  in  Sudely  place,  Col- 
chester, which  were  newly  built,  and  had  not 
been  numbered  at  the  time  of  the  execution 
of  his  will.  To  one  of  his  sons  he  left  "all 
that  newly  built  house,  being  No.  —  Sudely 
place,  Cotsfield  road;"  to  another  son  *'all 
that  newly  built  house,  being  No.  —  Sudely 
place,  Cotsfield  road;"  and  to  his  two  other 
sons  two  more  houses  similarly  described. 
The  court  reluctantly  came  to  the  conclu- 
sion that  the  testator  died  intestate  as  to 
these  four  houses,  because  it  appeared  clear 
from  the  will  that  the  testator  intended 
to  give  a  particular  house  to  each  son,  and 
not  to  give  any  right  of  selection  or  election 
to  any  son.  In  this  respect  the  case  dif- 
fered from  Duckmanton  v.  Duckmanton  and 
Tapley  v.  Eagleton,  supra,  in  neither  of 
which  was  there  any  indication  that  the  tes- 
tator intended  to  give  a  particular  piece  of 
property  to  a  particular  legatee  or  devisee. 
As  to  this  point  Mr.  Justice  Romer  said:  "I 
should  myself  be  prepared  to  hold  that, 
where  a  testator  gives  one  of  such  proper- 
ties to  each  of  several  legatees,  then  he  in- 
tends (prima  facie)  to  give  the  right  of 
selection  to  the  legatees  according  to  the 
priority  of  the  bequests." 

As  is  pointed  out  in  the  dissenting  opin* 
ion  in  the  present  case,  there  is  no  real  con- 
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flict  between  Asten  v.  Asten,  and  the  two 
previouB  English  cases  which  have  been  con- 
sidered. 

I  think  we  should  follow  the  doctrine  of 
those  cases  and  hold  that  the  bequest  to  the 
three  sons  of  Mrs.  Turner  is  valid;  and  that 
they  are  entitled  to  elect  as  to  the  house 
each  will  take  in  accordance  with  the  order 
in  which  they  are  named  in  the  will.  An  ob- 
jection to  the  theory  of  the  dissenting  opin- 
ion below,  holding  that  they  take  the  three 
houses  as  tenants  in  common,  is  that  there 
is  no  indication  in  the  will  that  the  testa- 
trix intended  to  make  equal  provision  for 
the  objects  of  her  bounty;  for,  as  has  al- 
ready been  shown,  the  several  houses  differ 
^materially  in  value.  It  is  only  this  dif- 
ference of  view  which  makes  it  necessary  to 
add  anything  to  what  is  so  well  said  by 
Mr.  Justice  Miller  therein  in  support  of  the 
validity  of  this  will. 

The  order  of  the  Appellate  Division  and 
the  decree  of  the  Surrogate's  Court  should 
be  reversed,  without  costs,  and  judgment  di- 
rected to  the  effect  that  all  the  bequests  in 
the  will  of  Matilda  Turner,  deceased,  are 
valid,  and  that  the  sons  are  entitled  to 
elect,  in  the  order  in  which  they  are  named 
in  the  will,  as  to  the  houses  which  they  will 
take. 

Cnllen,  Cli.  J.,  and  Gray,  Werner, 
Chase,  and  Collin,  JJ.,  concur. 

Hlfloock^  J.,  dissents. 


OKIiAHOMA  SUPREMX:  COURT. 

TOWN  OF  JBFFERSON  et  al.  Plffs.  in  Err., 

W.  J.  HICKS. 
[T—  Okla.  — ,  126  Pac.  739.)^ 

Appeal  —  death  —  abatement  —  Talld- 
ity  of  Judgment. 

1.  Where,  after  an  appeal  is  perfected  in 
this  court,  one  of  the  parties  dies  before 

Headnotes  by  Hates,  J. 


submission  of  the  cause,  a  Judgment  ren- 
dered after  submission  of  the  cause  without 
revivor,  and  without  the  court's  attention 
being  called  to  the  death  of  the  party^  is 
not  absolutely  void,  but  voidable. 

Same  —  vacation  of  Judgment. 

2.  By  reason  of  §§  6094  and  6101,  Comp. 
Laws  1909,  made  by  §  6102  to  apply  to  this 
court,  is  so  far  as  their  provisions  are  ap- 
plicable to  its  final  judgments  and  orders, 
this  court  is  authorized,  upon  proceeding  be* 
gun  within  three  years  after  judgment  is 
rendered,  to  set  aside  and  vacate  a  judg- 
ment for  death  of  one  of  the  parties  before 
judgment. 

Same  —  expiration  of  term  ^  effect. 

3.  Said  statutes  confer  power  upon  this 
court  to  vacate  after  the  term  at  which  it 
is  rendered  a  judgment  for  death  of  one  of 
the  pai-ties  before  the  cause  was  submitted, 
but  they  do  not  make  it  noandatory  upon 
the  court  to  do  so;  and  where  judgment  is 
rendered  after  death  of  defendant  in  error, 
affirming  the  judgment  of  the  trial  court, 
the  attention  of  this  court  never  having 
been  called  to  his  death,  a  motion  of 
the  plaintiff  in  error  to  vacate,  filed  ap- 
proximately one  and  one  half  years  after 
judgment  is  rendered,  will  not  be  sustained, 
where  it  does  not  appear  that  plaintiff  in 
error's  petition  states  a  cause  for  reversal, 
or  that  he  was  in  any  way  prejudiced  by 
the  judgment's  being  rendered  without  no- 
tice to  the  court  of  defendant  in  error's 
death  and  without  revivor  of  the  action. 

((September  11,  1912.)* 

PETITION  to  vacate  a  judgment  of  af- 
firmance of  a  judgment  of  the  Dis- 
trict Court  of  Grant  County  enjoining  the 
maintenance  of  a  levee  upon  the  ground 
that  defendant  in  error  had  died  prior  to 
the  submission  of  the  cause,  and  that  no 
revivor  of  the  action  was  had  before  the 
rendition    of    said    judgment.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carl  Blake,  W.  A.  Ayres,  and 
Walter  A.  Blake,  for  plaintiffs  in  error: 

Where  a  revivor  is  necessary,  all  pro- 
ceedings subsequent  to  the  death  of  a  party 
to  the  suit  are  void,  and  can  be  attacked  col- 
laterally as  well  as  by  direct  proceeding 
therefor. 


Note, '^Effect  of  judgment  rendered 
on  appeal  after  death  of  party  with' 
out  revivor. 

This  note  is  supplemental  to  the  note  to 
Kager  v.  Vickery,  49  L.R.A.  158,  to  which 
reference  is  made  for  the  earlier  cases. 

For  abatement  and  substitution  pending 
writs  of  error  or  appeal  to  the  Federal  Su- 
preme Court,  see  the  note  to  Wedding  v. 
iievler,  66  L.R.A.  856. 

For  client's  death  as  affecting  attorney's 
authority  to  proceed  with  suit,  see  the  note 
to  McComick   v.  Shaughnessy,   34  L.R.A. 
(N.S.)   1188. 
41  L.R.A.(N.S.) 


For  the  death  of  a  party  pending  appeal 
in  a  divorce  case,  see  the  note  to  Lawrence 
V.  Nelson,  57  L.R.A.  603. 

This  note  does  not  include  cases  where 
the  death  occurred  before  the  appeal  was 
perfected,  although  after  notice  of  appeal 
had  been  filed  (see  Barton  v.  New  Haven, 
74  Conn.  729,  62  Atl.  403) ;  nor  cases  where 
the  death  occurs  before  the  appeal  is  taken 
(see  McComick  v.  Shaughnessy,  supra). 

In  Jeffebson  v.  Hicks,  it  is  held  that 
where,  pending  the  appeal  but  before  the 
cause  is  submitted,  one  of  the  parties  dies, 
judgment   entered   thereafter   without   re* 
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Kager  v.  Viekery,  61  Kan.  842,  49  L.RA. 
163,  78  Am.  8t.  Rep.  318,  69  Pac.  628; 
Green  ▼.  McMurtry,  20  Kan.  189;  Gillespie 
V.  Gouly,  120  Cal.  616,  52  Pac.  816;  Seeley 
y.  Johnson,  61  Kan.  337,  78  Am.  St  Rep. 
314,  69  Pac.  631;  Ballinger  v.  Redhead, 
1  Kan.  App.  434,  40  Pac.  828;  Ashmore  v. 
McDonnell,  —  Kan.  — ,  16  Pac.  687,  39  Kan. 
6G9,  18  Pac.  821;  Kothman  v.  Skaggs,  20 
Kan.  5. 

In  the  absence  of  a  necessary  party  to 
a  proceeding  in  the  supreme  court,  a  review 
cannot  be  had,  and  the  appeal  will  be  dis- 
missed. 

Barber  Asphalt  Pav.  Co.  v.  Botsford,  60 
Kan.  331,  31  Pac.  1106;  Central  Kansas 
Loan  &  Invest.  Co.  v.  Chicago  Lumber  Co. 
63  Kan.  677,  37  Pac.  132;  Norton  t.  Wood, 


66  Kan.  669,  40  Pac.  911;  Ranney- Alton 
Mercantile  Co.  v.  Hanes,  9  Okla.  471,  60 
Pac.  284;  1  Cyc.  79,  84;  22  Cyc  980. 

When  the  death  of  an  appellant  happeiis 
after  an  appeal  has  been  taken,  the  appeal 
may  be  determined,  and  substitution  can 
be  made  in  the  lower  court  in  oonnection 
with  further  proceedings. 

4  Enc.  L.  A  P.  112;  Williams  v.  Willi&ma, 
116  Iowa,  620,  88  N.  W.  1057;  Moses  ▼. 
Wooster,  116  U.  8.  285,  29  L.  ed.  391,  6 
Sup.  Ct.  Rep.  38;  Ranney- Alton  Mercantile 
Co.  y.  Hanes,  9  Okla.  471,  60  Pac  284. 

Messrs.  Harris  &  Nowlln,  Kennetb  C. 
Craln,  and  F.  G.  Walling,  amid  curur: 

The  court  having  proceeded  to  the  deci- 
sion of  the  cause  with  the  acquiescence  of 
plaintiffs    in    error,    that    decision    would 


vivor  or  suggestion  of  his  death  is  not  void, 
but  voidable  only. 

Martin  v.  Wagner,  124  Cal.  204,  66  Pac. 
1023,  was  a  case  similar  to  Jefferson  y. 
Hicks.  While  the  appeal  was  pending  the 
respondent  died;  after  his  death  briefs  were 
filed  on  behalf  of  both  parties;  the  attor- 
neys stipulated  that  the  cause  should  be 
submitted  for  decision;  and  later  the  court 
rendered  its  judgment  reversing  that  of  the 
trial  court  and  ordering  a  new  trial;  and 
the  remittitur  was  duly  issued.  Several 
months  later,  the  attorneys  who  had  ap- 
peared for  the  dead  respondent  moved  the 
court  to  recall  the  remittitur  and  to  sub- 
stitute his  executrices,  without  any  explana- 
tion for  the  delay.  The  court  said:  ''Were 
the  judgment  so  rendered  by  this  court 
void,  it  would  be  its  plain  duty  to  recall 
the  remittitur  and  restore  the  appeal  to 
the  calendar,  and  this  not  upon  the  ground 
that  the  court  could  resume  jurisdiction 
which  it  had  lost,  but  because  it  had  never 
lost  jurisdiction  at  all.  Such  is  the  well- 
established  rule  in  those  courts  which 
treat  a  judgment  so  pronounced  against  a 
dead  man  as  a  mere  nullity.  In  this  state, 
however,  it  has  been  decided  that  when,  in 
his  lifetime,  jurisdiction  of  the  party  and  of 
the  subject-matter  has  been  acquired,  the 
rendition  of  a  judgment  after  his  death, 
without  substitution  of  parties,  is  not  void, 
but  at  the  most  erroneous.  (Phelan  v. 
Tyler,  64  Cal.  80,  28  Pac.  114;  Wallace  v. 
Center,  67  Cal.  133,  7  Pac.  441).  Where 
fraud  or  imposition  has  been  practised  upon 
this  court  in  procuring  its  judgment,  the 
remittitur  will  be  recalled,  and  jurisdic- 
tion here  will  be  reasserted  upon  the  ground 
that  the  judgment  so  procured  is  a  nullity. 
Bui  in  this  case  no  charge  of  fraud  is  made. 
In  its  legal  aspect  it  stands  in  no  different 
position  from  that  of  any  other  case  in 
which  an  erroneous  decision  may  chance  to 
have  been  made  by  this  court.  Under  the 
Constitution,  by  the  lapse  of  time  and  the 
issuance  of  the  remittitur,  the  judgment 
has  become  a  finality,  beyond  the  power 
of  this  court  to  modify  or  amend.  But 
aside  from  the  question  of  the  power  of  the 
court  under  these  circumstances  to  recall 
41  L.R.A.(N.S.) 


the  remittitur,  the  facts  presented  in  this 
case  do  not  invite  the  exercise  of  such  pow> 
er.  .  .  .  The  same  attorneys  appear  for 
the  representatives  of  Wagner.  It  is  not 
asserted  that  the  decision  of  the  coart  is 
erroneous  in  point  of  law  in  any  other  re- 
spect than  in  the  manner  of  its  rendition. 
No  injury  is  shown  to  have  resulted  from 
the  decision,  and  no  possible  advantage  is 
to  be  gained  to  the  executrices  of  Wagner 
by  granting  this  motion,  other  than  that  of 
unduly  delaying  and  prolonging  this  litiga- 
tion. By  the  judgment  of  this  court  the 
cause  was  remanded  for  a  new  trial.  Upon 
the  new  trial  in  the  superior  court,  the 
proper  substitution  can  be  made  and  the 
litigation  determined  upon  its  merits." 

In  Deppen  v.  Inmiohr,  119  Ky.  413,  84 
S.  W.  333,  it  appeared  that  one  of  three 
respondents  died  after  an  appeal  had  been 
taken  and  perfected,  but  before  the  sub- 
mission of  the  case,  and  that  neither  the 
appellant  nor  the  court  knew  of  the  death 
until  after  the  judgment  had  been  reversed. 
The  court  said:  '*The  question  at  issue  is. 
Was  the  reversal  by  this  court  merely  er- 
roneous and  irregular,  or  was  it  absolutely 
null  and  void?  If  only  erroneous  and  ir- 
regular, it  was  the  duty  of  the  lower  court 
to  give  it  full  faith  and  credence  until 
vacated  or  modified  by  the  court  which  ren- 
dered the  decision.  If  it  was  void,  the  ac- 
tion of  the  lower  court  must  be  affirmed; 
if  merely  irregular  and  erroneous,  reversed. 
.  .  .  The  decisions  in  most  of  the  states 
hold  that  the  death  of  a  party  after  appeal 
is  granted,  without  any  revivor  against  his 
personal  representative,  does  not  render  the 
decision  of  the  appellate  court  void,  and 
many  of  them  hold  that  it  is  not  even  error. 
.  .  .  This  court  does  not,  in  the  ordi- 
nary sense,  render  judgments,  but  reviews 
the  action  of  the  lower  courts  and  deter- 
mines whether  it  was  correct  or  erroneous. 
In  our  opinion,  the  reason  for  the  neces- 
sity of  a  revivor  on  an  appeal  is  to  give  the 
parties  an  opportunity  to  be  heard  upon 
the  question  involved  on  the  appeal.  But 
when  the  court  has  once  obtained  jurisdic- 
tion of  the  parties  and  the  subject-matter, 
it  may  decide  the  case  without  giving  either 
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stand  notwithstanding-  it  was  rendered  after 
the  death  of  defendant  in  error. 

McCowan  v.  Brooks,  113  Ga.  384,  39  S.  E. 
112;  Phelan  v.  Tyler,  64  Cal.  80,  28  Pac. 
114;  Long  ▼.  Thompson,  34  Or.  35if,  55 
Pac.  078;  Coughlin  ▼.  District  of  Columbia, 
106  U.  S.  7,  27  L.  ed.  74,  1  Sup.  Ct.  Rep. 
37;  Mitchell  v.  Overman,  103  U.  S.  62,  26 
L.  ed.  369;  Gibbs  v.  Belcher,  30  Tex.  79; 
Galveston  City  R.  Co.  v.  Nolan,  53  Tex. 
130;  Corapton  v.  Ashley,  4  Tex.  Civ.  App. 
406,  23  S.  W.  487;  Pullman  Palace  Car  Co. 
v.  Fowler,  6  Tex,  Civ.  App.  755,  '27  S.  W. 
268;  Tibbetts  v.  Deck,  41  Kan.  492,  21  Pac. 
586;  Steinbach  v.  Murphy,  70  Kan.  487,  78 
Pac.  823;  Deppen  v.  Immohr,  119  Ky.  413, 
84  S.  W.  333;  Reid  v.  Strider,  7  Gratt.  76, 
54  Am.  Dec.  120. 


Hayes,  J.,  delivered  the  opinion  of  the 
court: 

Petition  in  error  in  this  cause  was  filed 
on  June  25,  1908.  Service  of  summons  in 
error  was  made  in  due  time.  Plaintiffs 
in  error  filed  their  briefs,  and  on  Decem- 
ber 30,  1908,  defendant  in  error  filed  his 
brief.  On  January  29,  1909,  counsel  stipu- 
lated that  the  cause  might  be  submitted  on 
briefs  without  oral  argument,  and  the  cause 
was  accordingly  submitted;  and  on  May  12, 
1909,  this  court  rendered  its  opinion  and 
judgment  affirming  the  judgment  of  the 
trial  court.  Jefferson  v.  Hicks,  23  Okla. 
684,  24  L.R.A.(N.8.)  214,  102  Pac.  79. 
On  August  4,  1910,  plaintiffs  in  error  filed 
in  this  court  their  petition  and  motion  to 
vacate  the  judgment  of  affirmance  rendered 


party  a  hearing,  and  its  action  would  not 
be  void,  but  would  be  flagrantly  erroneous. 
The  error  could  be  corrected  in  this  court 
only,  but,  until  so  corrected,  the  decision 
would  be  binding  upon  the  parties  and  the 
lower  court.  .  .  .  The  revivor  is  neces- 
sary and  proper  to  make  the  decision  per- 
fect or  free  from  error,  but  even  without 
a  revivor  the  decision  is  erroneous  only,  and 
not  void." 

In  Chenault  v.  Yates.  149  Ky.  816,  149 
S.  W.  1024,  where  the  appellant  died  before 
submission,  it  was  held  that  the  subsequent 
submission  without  revivor  was  irregular 
and  must  be  set  aside,  as  the  proceeding 
abated  upon  his  death,  but  that  a  different 
rule  would  apply  on  the  death  of  a  party 
after  submission,  for  the  judgment  then  re- 
lates back  to  the  date  of  submission.  The 
court  stated  that  what  effect  the  proceed- 
ings might  have  on  appellee's  right  to  rely 
on  matter  of  abatement  after  the  revivor 
was  had  was  a  question  not  then  presented. 

In  Williams  v.  Williams,  115  Iowa,  520, 
88  N.  W.  1057,  where  the  plaintiff  appealed 
from  a  judgment  on  demurrer,  the  court 
said  in  reversing  the  judgment:  "Sugges- 
tion is  made  by  appellees  with  reference  to 
the  death  of  appellant  since  the  appeal  was 
taken.  The  substitution  of  proper  parties 
may  be  made  when  asked,  but  the  death 
of  a  party  does  not  prevent  the  determina- 
tion of  the  appeal.  Code,  §  4150.  Proper 
substitution  can  in  this  case  be  made  in 
the  lower  court  in  connection  with  further 
proceedings." 

In  Producers*  Turpentine  Co.  v.  Pringle, 
127  La.  850,  54  So.  124,  where,  after  the 
supreme  court  had  rendered  judgment  in 
favor  of  P.,  an  application  for  a  rehearing 
was  made  in  the  supreme  court,  and  while 
it  was  pending  P.  died,  and  his  legal  repre- 
sentatives thereupon  made  an  application 
to  the  supreme  court  praying  that  the  ap- 
plication for  a  rehearing  should  be  refused. 
and  it  was  so  ordered,  the  opponents  raised 
the  point  that  the  personal  representatives 
of  decedent  had  not  been  formally  on  mo- 
tion admitted  as  parties;  but  the  court 
stated  that  the  proceedings  had  been  in  ac- 
cordance with  rule  13,  which  provided: 
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"Whenever,  pending  an  appeal,  either  party 
shall  die,  his  proper  representative  may 
voluntarily  come  in  and  be  admitted  a 
party  to  the  suit;  thereupon  the  cause  shall 
be  heard  and  determined  as  in  other  cases." 
And  the  court  said  further:  "It  is  per- 
fectly clear  that  by  their  said  application 
to  be  made  parties,  the  legal  representatives 
of  Pringle  did  'voluntarily  come  in,'  and 
that  the  action  of  this  court  in  proceeding 
to  dispose  of  the  application  for  a  rehear- 
ing was  a  recognition  of  their  presence, 
since  no  valid  action  could  have  been  taken 
in  their  absence." 

Reference  may  be  here  made  to  Seymore 
V.  Bruske,  140  Mich.  244,  103  N.  W.  613, 
where  the  court  reversed  a  judgment  in 
favor  of  two  plaintiffs  who  sued  as  joint 
owners  of  timber  claimed  to  have  been  used 
or  sold  by  the  defendant.  It  would  seem 
from  the  report  that  one  of  them  died  be- 
fore the  issuing  of -the  writ  of  error,  and 
that  counsel  appeared  for  them  both  and 
noticed  the  case  for  bearing  in  the  appel* 
late  court  and  filed  a  brief.  On  motion  to 
modify  the  judgment  of  the  appellate  court, 
the  court  said:  "It  seems  proper  to  allow 
suggestion  of  the  death  of  said  plaintiff  to 
be  made  now  as  of  the  time  of  such  death, 
and  to  modify  the  judgment  of  this  court, 
so  that  defendant  recovers  cost  against  the 
survivor  alone." 

Death  after  submission. 

The  cases  of  Goldsborough  v.  Hewitt,  26 
Okla.  859,  110  Pac.  906,  and  Boyes  v.  Mas- 
ters, 28  Okla.  409,  33  L.R.A.(N.E.)  576,  114 
Pac.  710,  are  sufficiently  noticed  in  the  opin- 
ion. 

In  Louisville  &  N.  R.  Co.  v.  Behlmer,  175 
U.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct.  Rep. 
209,  where  death  occurred  pending  an  ap- 
peal in  a  proceeding  to  enforce  an  order  of 
the  interstate  commerce  commission,  the 
Supreme  Court,  in  reversing  the  judgment 
of  the  circuit  court  of  appeals,  said :  "The 
proceeding  to  enforce  the  order  of  the  com- 
mission was  initiated  bv  a  private  indi- 
vidual on  behalf  of  himself  and  other 
interested  parties  not  named,  and  the  peti- 
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by  this  court,  upon  the  ground  that  defend- 
ant in  error  had  died  on  December  30,  1908, 
prior  to  the  Bubmission  of  the  cause,  and 
that  no  revivor  of  the  action  was  had  be- 
fore the  rendition  of  said  judgment.  The 
fact  of  defendant  in  error's  death  was 
brought  to  the  knowledge  of  the  court  for 
the  first  time  bj  this  motion.  The  motion 
is  silent  as  to  whether  plaintiffs  in  error 
were  informed  of  his  death  when  their 
counsel  stipulated  for  the  submission  of  the 
cause  upon  briefs,  or  when  the  judgment 
for  defendant  in  error  was  rendered.  Nor 
bas  any  explanation  been  made  why  this 
motion  was  not  made  until  approximately 
one  and  one-half  years  after  the  judgment 
it  seeks  to  vacate  was  rendered. 

This   proceeding  presents   to  this   court 
the  question  as  to  what  is  the  eeffct  of  a 


judgment  rendered  on  appeal  in  this  court* 
where  one  of  the  parties  to  the  appeal  dies 
after  the  action  is  begun  in  this  court,  but 
before  the  submission  of  the  cause  and  the 
rendition  of  judgment.  It  is  the  contention 
of  plaintiffs  in  error  that  such  a  judgment 
is  absolutely  void.  In  €k>ldsborough  ▼.  Hew- 
itt, 26  Okla.  859,  110  Pac.  906,  it  was  held 
that  the  death  of  a  defendant  in  error  after 
the  submission  of  the  cause,  but  before 
opinion  and  judgment  therein,  did  not  tni' 
pair  the  validity  of  the  judgment;  and  that, 
upon  the'  court's  attention  being  called  to 
the  death  of  the  party,  judgment  will  be 
entered  nunc  pro  tunc  as  of  the  date  the 
cause  was  submitted.  This  case  was  ap- 
proved and  followed  in  Boyes  v.  Masters, 
28  Okla.  409,  33  L.R.A.(N.S.)  576,  114  Pmc 
710.    On  the  other  hand,  it  has  been  held 


tioner  in  the  circuit  court  has  died  since 
the  argument  and  submission  of  the  cause 
in  this  court.  We  are  of  opinion,  therefore, 
that  the  decree  of  the  circuit  court  of  appeals 
ahould  be  reversed  with  costs;  that  the  case 
be  remanded  to  the  circuit  court  with  in- 
structions to  modify  its  decree  adjudging 
that  the  order  of  the  commission  be  set 
aside  with  costs,  by  providing  that  the  dis- 
missal be  without  prejudice  to  the  right 
of  a  party  in  interest  to  apply  to  the 
commission  to  be  substituted  in  the  origi- 
nal proceeding  before  the  commission, 
in  the  stead  of  the  deceased'  petitioner; 
and  that  upon  such  substitution  the  com- 
mission should  proceed  upon  the  evidence 
Already  introduced  before  it,  or  upon  such 
evidence  and  any  additional  evidence  which 
it  might  allow  to  be  introduced,  to  hear  and 
determine  the  matter  of  controversy  in  con- 
formity to  law.  A  decree  will  be  entered 
accordingly,  such  entry  to  be  made  nunc 
pro  tunc  as  of  the  date  of  the  submission  of 
the  cause  in  this  court." 

In  Bell  V.  Bell,  181  U.  S.  175,  45  L.  ed. 
«04,  2  Sup.  Ct.  Rep.  551,  where  a  husband 
brought  a  writ  of  error  to  review  a  judg- 
ment of  divorce  which  his  wife  had  secured 
against  him,  and  after  the  arguments  in 
the  cause  the  husband  died,  and  it  was 
moved  by  the  wife  that  judgment  be  en- 
tered nunc  pro  tunc  affirming  the  decree  be- 
low, the  court  said:  ''The  wife's  rights  to 
tBUch  alimony  and  costs,  though  depending 
on  the  same  grounds  as  the  divorce,  are  not 
impaired  by  the  husband's  death,  should  not 
be  affected  by  the  delay  in  entering  judg- 
ment here  while  this  court  has  held  the 
case  under  advisement,  and  may  be  pre- 
served by  entering  judgment  ttiinc  pro  tunc 
as  of  the  day  when  it  was  argued." 

In  Mugge  V.  Jackson,  60  Fla.  235,  39  So. 
157,  it  was  held  that  "when  a  cause  is  pend- 
ing in  this  court,  and  is  submitted  on  the 
briefs  of  the  parties  which  have  been  filed, 
and  oral  argument  is  asked  for,  the  fact 
that  one  of  the  parties  dies  after  such  sub- 
mission on  briefs  does  not  .  .  .  render 
a  revival  of  the  cause  necessary,  in  order 
that  this  court  may  have  authority  to  ren- 
der its  decifiion  therein." 
41  L.R.A.(N.S.) 


In  Reed  v.  Colp,  213  Mo.  577,  112  S.  W. 
255,  where  the  defendants  appealed,  the 
court  said:  "At  the  April  term  of  this 
court,  1906,  the  cause  was  submitted  on 
argument  and  briefs.    At  its  October  term, 

1906,  an  opinion  was  handed  down,  but  a 
rehearing  was  granted.  At  the  October  term, 

1907,  counsel  suggested  the  death  of  Mr. 
Houck  and  the  cause  was  continued  to  the 
April  term,  1908.  At  said  April  term  it 
was  resubmitted  on  the  same  briefs.  .  .  . 
l*he  suggestion  of  the  death  of  one  of  ap- 
pellants was  made  after  the  first  submis- 
sion, and  before  the  resubmission.  No  steps 
having  been  taken  to  enter  the  appearance 
of  his  personal  representative,  we  shall  as- 
sume that  a  revivor  has  been  abandoned. 
Under  the  circumstances  noted,  a  revivor 
is  not  an  indispensable  step  to  a  continua- 
tion of  a  suit  in  the  supreme  court  where 
one  out  of  several  appellants  dies.  Rev. 
Stat.  1899,  §§  856,  857.  Stotutes  somewhat 
similar  were  under  exposition  in  Prior  t. 
Kiso,  96  Mo.  1,  c.  315,  9  S.  W.  898,  and 
that  was  the  conclusion  reached,  whether 
the  statutes  or  the  common  law  controlled. 
See  also  Hunleth  v.  Leahy,  146  Mo.  408,  48 
S.  W.  459." 

And  in  Reineman  ▼.  Larkin,  222  Mo.  156. 
121  S.  W.  307,  the  court  said:  "It  has  been 
ruled  that  on  the  death  of  one  of  a  num- 
ber of  appellants,  a  cause  may  proceed  on 
appeal  without  a  revivor.  Reed  ▼.  Colp, 
213  Mo.  681,  112  S.  W.  255." 

It  appears  in  Falk  v.  Havemever,  144 
App.  Div.  688,  129  N.  Y.  Supp.  608,  that, 
pending  an  appeal,  the  defendant  in  a  negli- 
gence case  died,  and  that  after  his  death 
the  judgment  and  order  denying  a  new  trial 
were  reversed,  and  a  new  trial  granted,  and 
that  thereafter  the  plaintiff  moved  for  an 
order  directing  the  substitution  of  the 
executor  of  the  defendant,  and  for  a  con- 
tinuance of  the  action,  and  for  an  amend- 
ment of  process  and  pleadings.  The  court, 
in  granting  the  motion,  makes  no  comment 
upon  the  apparent  absence  of  any  personal 
representative  of  the  decedent  at  the  time 
of  the  reversaL  B.  B.  B. 
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that  «  petition  in  error  filed  in  this  court 
against  a  defendant  in  error  who  died  after 
judgment  in  the  trial  court,  but  before 
filing  the  petition  in  this  court,  is  a  nullity, 
and  jurisdiction  of  this  court  cannot  be 
obtained  by  serrice  of  summons  in  error 
upon  attorney  of  the  deceased  (St.  Louis  A; 

5.  F.  R.  Co.  ▼.  Nelson,  —  Okla.  — ,  119  Pac. 
625) ;  but  the  foregoing  cases  are  not  deci- 
sive of  the  question  here  involved.  The 
cases  from  other  jurisdictions  directly  in 
point  and  those  in  point  by  analogy  are  in 
irreconcilable  conflict.  The  text  writers 
seem  to  be  unanimous  in  the  assertion  that 
the  weight  of  authority  sustains  the  doc- 
trine that  a  judgment,  although  erroneous, 
is  not  void  because  rendered  after  the 
death  of  one  of  the  parties,  occurring  before 
the  submission  of  trial  of  the  cause,  where 
the  court  had  obtained  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the 
person  of  the  deceased  before  his  death. 
Freeman,  Judgm.  §  163;  Black,  Judgm. 
§  200;  11  Enc  PI.  &  Pr.  p.  843.  We  have 
extensively  examined  the  cases,  and  believe 
they  support  the  assertion  of  the  text  writ- 
ers. An  interesting  collection  and  discus- 
sion of  the  cases  will  be  found  in  a  note  to 
Wardrobe  v.  Leonard,  126  Am.  St.  Rep. 
610.  At  common  law,  the  early  rule  existing 
at  the  time  the  common  law  was  trans- 
planted into  this  country  was  that  the 
death  of  either  party  abated  an  action, 
and  a  judgment  rendered  against  a  deceased 
person  was  void.  Randal's  Case,  2  Mod. 
308.  This  rule  was  first  modified  by  a  stat- 
ute which,  in  substance,  provided  that  the 
death  of  neither  plaintiff  nor  defendant  be- 
tween verdict  and  judgment  should  be  as- 
signed for  error,  provided  judgment  should 
be  entered  within  two  terms  after  such 
verdict  17  Car.  II.  chap.  8,  §  1.  The  ef- 
fect of  this  statute  as  construed  by  the 
courts  was  that,  although  plaintiff  or  de- 
fendant died  before  verdict,  if  he  died  dur- 
ing term  time,  the  cause  might  proceed  to 
trial  and  judgment,  upon  the  theory  that 
the  entire  term  in  contemplation  of  law 
is  but  one  day.  The  rule  was  further  modi- 
fied by  a  later  statute  which  provided  that, 
if  a  plaintiff  or  a  defendant  should  die  after 
interlocutory  and  before  final  judgment, 
the  action  should  not  abate,  if  such  action 
could  be  originally  prosecuted  by  or  against 
the  executors  or  administrators  of  the  par- 
ties dying.    8  A;  9  William  IIL  chap.  11,  § 

6.  But  since  both  of  these  statutes  were 
enacted  after  the  fourth  year  of  the  reign 
of  James  I.,  they  and  the  construction  of 
them  by  the  English  cases  have  no  binding 
force  in  this  country.  Life  Asso.  of  America 
V.  Fassett,  102  111.  315. 

The  doctrine  above  referred  to  as  being 
supported  by  the  weight  of  authority  in  thiB 
41  L.R.A.(NJ3.)  67 


country  has  grown  up  under  statutes  pro- 
viding substantially  as  is  provided  by  the 
statute  of  this  state,  which  reads  as  follows : 
"No  action  pending  in  any  court  shall  abate 
by  the  death  of  either  or  both  the  parties 
thereto,  except  an  action  for  libel,  slander, 
malicious  prosecution,  for  a  nuisance,  or 
against  a  justice  of  the  peace  for  miscon- 
duct in  office,  which  shall  abate  by  the 
death  of  the  defendant."  Comp.  Laws  1U09, 
§  5944.  The  time  within  which,  in  whose 
name,  and  the  procedure  by  which,  a  re- 
vivor of  any  action  may  be  made,  is  pro- 
vided by  §§  5949  to  5959,  Comp.  Laws  1009. 
These  statutes,  except  as  to  certain  specific- 
ally named  actions,  abrogate  the  com- 
mon-law rule  that  the  action  abates  upon 
the  death  of  either  party,  and  provide  for 
its  continuance.  Upon  the  death  of  the 
plaintiff,  the  action  may  be  revived  in  the 
name  of  the  representatives  to  whom  the 
right  has  passed.  Where  the  right  has 
passed  to  the  heirs  or  devisees  of  the 
deceased,  who  could  support  the  action 
if  brought  anew,  the  action  may  be  revived 
in  their  name.  Comp.  Laws  1909,  §  5054. 
Upon  the  death  of  defendant,  the  revivor 
may  be  against  his  personal  representa- 
tives or  against  both  his  personal  repre- 
sentatives and  his  heirs,  when  the  right 
of  action  survives  against  them.  Section 
5955.  "While  the  court  ought,"  as  said  by 
one  author,  "to  cease  to  exercise  its  ju- 
risdiction over  a  party  at  his  death,  the 
neglect  to  do  so  does  not  render  such  judg- 
ment void.  It  is  voidable  when  properly 
assailed."  The  reason  upon  which  this  rule 
is  founded  is  that  a  contrary  doctrine  would 
be  fraught  with  great  mischief  and  evil  in 
its  results.  The  final  judgment  of  courts 
of  record  ought  to  have  some  sanctity.  It 
seems  to  us  that  a  long  step  has  been  taken 
toward  undermining  and  destroying  the 
stability  of  all  judgments  of  the  court, 
when  it  is  held  that,  although  the  record 
shows  the  court  had  jurisdiction  of  the 
subject-matter  and  had  obtained  regularly 
jurisdiction  of  the  parties,  and  although  the 
judgment  upon  its  face  is  free  from  infirm- 
ities, and  although  the  facts  aliunde  the  rec- 
ord sustain  the  showing  of  the  record  that 
the  court  had  acquired  jurisdiction  of  the 
parties,  a  person  who  founds  his  rights  upon 
such  a  judgment  cannot  feel  secure  therein, 
or  convince  the  world  of  its  valiflity,  until 
he  can  show  aliunde  the  record  that,  at  no 
step  in  the  progress  of  the  cause  in  the 
court,  the  court  lost  jurisdiction  because  of 
tiie  death  of  one  of  the  parties.  Such  a  rule 
would  occasionally  surround  the  judgments 
of  all  the  trial  courts  with  great  uncertain- 
ty, and  would  frequently  have  that  effect 
upon  judgments  of  this  court,  for  a  void 
judgment  may  be  set  aside  at  any  time  upon 
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motion  of  either  of  the  parties  in  the  action, 
or  upon  motion  of  any  one  affected  by  it. 

That  such  judgments  are  not  absolutely 
void,  but  voidable  only,  does  not  rest  iD 
this  state  alone  upon  reason  and  the  expres- 
sion of  the  weight  of  authority  from  other 
jurisdictions  under  statutes  similar  to  § 
6944,  Comp.  Laws  1909,  supra,  bui  also,  we 
think,  upon  the  expression  of  the  legislative 
will  voiced  in  other  provisions  of  our  Code. 
Section  6094,  Comp.  Laws  1909,  provides 
that  the'  district  court  shall  have  power  to 
vacate  its  own  judgments  or  orders  at  or 
after  the  term  at  which  any  judgment  or 
order  was  made,  upon  any  one  of  nine 
grounds  specified  in  nine  subdivisions  of  the 
section.  Some  of  these  subdivisions  read 
as  follows.  "First.  By  granting  a  new 
trial  for  the  cause  within  the  time  and  in 
the  manner  prescribed  in  |  6829.  .  .  . 
Third.  For  mistake,  neglect,  or  omission  of 
the  clerk,  or  irregularity  in  obtaining  a 
judgment  or  order.  .  .  .  Sixth.  For  the 
death  of  one  of  the  parties  before  the  judg- 
ment in  the  action.  .  .  ."  Section  0101 
reads  as  follows:  "Proceedings  to  vacate  or 
modify  a  judgment  or  order,  for  the  causes 
mentioned  in  subdivisions  4,  5,  and  7  of  § 
6094,  must  be  commenced  within  two  years 
after  the  judgment  was  rendered  or  order 
made,  unless  the  party  entitled  thereto  be 
an  infant  or  a  person  of  unsound  mind, 
and  then  within  two  years  after  removal  of 
such  disability.  Proceedings  for  the  causes 
mentipned  in  subdivisions  3  and  6  of  the 
same  section  shall  be  within  three  years, 
and  in  subdivision  9  within  one  year,  after 
the  defendant  has  notice  of  the  judgment. 
A  void  judgment  may  be  vacated  at  any 
time  on  motion  of  a  party  or  any  person 
affected  thereby."  Under  the  last  sentence 
of  this  section  any  void  judgment  may  be 
vacated  at  any  time,  but  by  the  preceding 
sentence  a  judgment  may  be  vacated  -  for 
death  of  one  of  the  parties  only  when  the 
proceeding  is  begun  in  three  years  after 
the  judgment  is  rendered.  It  is  apparent 
that  this  statute  does  not  treat  judgments 
rendered  after  the  death  of  a  party  as  void, 
but  as  voidable  only,  and  this  statute  was 
enacted  at  the  same  time  that  §  5944, 
supra,  was  enacted.  Section  6102  makes 
§  6094  and  all  subsequent  sections  of  the 
article,  including  §  6101,  apply  to  this 
court,  in  so  far  as  the  same  may  be  appli- 
cable to  its  judgments  or  final  orders.  In 
the  following  cases,  the  courts,  uninfluenced 
by  any  statute  similar  to  the  foregoing  au- 
thorizing appellate  courts  to  vacate  and 
correct  after  term  time  an  erroneous  judg- 
ment foi  death  of  one  of  the  parties,  have 
held  that  the  death  of  one  of  the  parties 
pending  the  appeal  and  before  judgment  does 
not  make  the  judgment  absolutely  void. 
41  L.R.A.(N.S.) 


Phekn  v.  Tyler,  64  Cal.  80,  28  Pae.  114, 
approved  and  followed  in  Wallace  v.  Center, 
67  Cal.  133,  7  Pac.  441,  and  in  Martin  v. 
Wagner,  124  Cal.  204,  66  Pac  1023;  Dep- 
pen  V.  Immohr,  119  Ky.  413,  84  S.  W.  333; 
Reid  V.  Strider,  7  Gratt,  76,  64  Am.  Dec 
120;    Gibbs   v.   Belcher,   30   Tex.   79. 

The  petition  and  motion  to  vacate  was 
filed  within  three  years  after  the  judgment 
was  rendered,  and  the  remaining  question 
to  be  considered  is  whether  the  statute 
makes  it  mandatory  upon  this  court,  upon 
the  filing  of  such  motion,  to  make  its  order 
vacating  the  judgment.  We  are  of  the 
opinion  that  it  does  not.  The  language  of 
the  statute  is  that  "the  court  shall  have 
power  to  vacate  or  modify  its  own  judg- 
ments or  [final]  orders  at  or  after  the 
term"  upon  certain  named  grounds,  and  not 
that  the  court  "shall  vacate  them."  Again, 
§  6098,  which  is  also  made  by  §  6102  to 
apply  to  this  court,  in  so  far  as  it  may  be 
applicable  to  its  judgments  and  final  or- 
ders, provides  that  "a  judgment  shall  not 
be  vacated  on  motion  or  petition,  unless  it 
is  adjudged  that  there  is  a  valid  defense 
to  the  action  on  which  the  judgment  is  ren- 
dered; or  if  the  plaintiff  seeks  its  vaca- 
tion, that  there  is  a  valid  cause  of  action. 
.  .  ."  It  has  not  been  made  to  appear 
that  plaintiffs  in  error  have  any  alleged 
cause  of  action  stated  in  their  petition  in 
error,  which  they  have  been  unable  to  pre- 
sent or  have  been  hindered  in  presenting 
to  this  court  because  of  the  death  of  de- 
fendant in  error.  Nor  has  it  been  pointed 
out  that  they  have  been  prejudiced  in  any 
other  manner  by  the  court's  proceeding  to 
judgment  without  its  attention  being  called 
to  the  death  of  defendant  in  error  and  with- 
out revivor  of  the  action.  On  the  other 
hand,  their  cause  was  ably  briefed  and  sub- 
mitted upon  stipulation,  for  aught  this  rec- 
ord shows,  with  full  knowledge  at  the  time 
on  the  part  of  plaintiffs  in  error  and  their 
counsel  of  defendant  in  error's  death.  This 
court  then  determined  that  their  petition 
and  brief  in  support  thereof  did  not  state 
a  cause  for  reversal  of  the  judgment  of  the 
trial  court,  and  no  suggestion  why  we  were 
in  error  has  been  made  to  us,  and  none 
appears  that  was  not  then  considered.  It 
is  not  sought  by  this  motion  to  have  the 
action  revived. 

The  motion  and  petition  to  vacate  will 
therefore  be  denied,  and  the  mandate  maj 
go  to  the  lower  court,  where  such  action 
to  revive  may  be  taken  as  the  parties  may 
deem  necessary,  and  to  which,  under  the 
law,  they  may  be  entitled. 

Turner,  Ch.  J.,  and  Dunn  and  Kane, 
JJ.,  concur.  Williams,  J.,  not  participat- 
ing. 
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TRUSTEES  OF  THE  PROPRIETORS  OF 

KINGSTON 

V. 

LEHIGH  VALLEY  COAL  COMPANY, 

Appt. 

(236  Pa.  350,  84  Atl.  820.) 

Mines  ^  wrongrfnl  creation  of  passages 

—  rlgrht  to  use. 

One  who  has  unlawfully  taken  coal  from 
beneath  land  by  permission  of  a  tenant  in 
possession  who  had  no  authority  to  grant 
it  will  not  be  permitted,  against  the  ob- 
jection of  the  property  owner,  to  use  the 
passages  created  by  him  to  move  coal  mined 
on  other  property,  although  the  public  need 
for  such  coal  is  urgent. 

(May  6,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Pleas  for  Luzerne 
County  in  plaintiff's  favor  in  a  suit  to  re- 
strain defendant  from  using  passageways  on 
plaintiff's  premises  to  mine  coal  from  other 
lands.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  W.  Wheaton,  P.  F.  O'Neill, 
and  J.  B.  Woodward  for  appellant. 

Messrs.  A.  Ii.  Tnmer,  W.  H.  Goodwin, 
and  J.  R.  Jenkins,  for  appellee: 

The  continued  use  by  defendant  of  the 
tunnels  underlying  plaintiff's  land  is  an 
injury  to  the  reversion,  and  enjoinable. 

Wolf  T.  Christman,  202  Pa.  475,  51  Atl. 
1102;  Laning  v.  Darling,  200  Pa.  264,  68 
Atl.  477 ;  Walters  y.  McElroy,  161  Pa.  649, 
26  Atl.  126;  Bussier  ▼.  Weekey,  11  Pa. 
Super.  Cfc.  463;  22  Cyc.  817. 

Hestresaty  J.,  delivered  the  opinion  of 
the  court: 

The  questions  involved  in  this  appeal, 
as  stated  by  the  defendant,  the  appellant 
here,  are  (a)  whether  the  lease  made  to 
Bennett  in  1821,  the  operative  words  being 
"demise,  set,  and  to  farm  let,"  was  a  lease 
of  the  surface  only,  to  be  used  for  agricul- 
tural purposes  merely,  or  a  lease  of  the 
entire  solum  without  impeachment  of  waste ; 
and  (b)  whether  the  plaintiff  can  restrain 
the  use  of  the  underground  passageways, 
made  by  appellant  in  mining  the  coal,  for 
the  removal  of  coal  from  other  lands;  the 
tenant  in  possession  not  objecting,  and 
no  harm  being  done  to  the  reversion  by  such 
use. 


The  learned  trial  judge  filed  an  ex- 
haustive opinion,  and  answered  the  numer- 
ous points  of  the  parties  which  raised  all 
the  questions  of  fact  and  law  in  the  case. 
Certain  exceptions  were  filed  by  the  defend- 
ant, which  were  overruled  by  the  court  in 
banc,  and  an  injunction  was  granted  as 
prayed  for  in  the  bill.  In  disposing  of  the 
exceptions,  the  learned  court  said,  inter 
alia:  "As  a  result  of  the  trial  on  the  mer- 
its, the  trial  judge  found  against  the  de- 
fendant on  every  point  in  the  controversy. 
The  defendant  has  filed  exceptions  which  do 
not  controvert  the  correctness  of  the  court's 
finding  that  (1)  the  plaintiff's  title  to  the 
coal  underlying  this  land  is  good,  and  the 
defendant  has  no  title;  and  (2)  the  mining 
of  the  coal  by  the  defendant  was  unlawful 
and  a  trespass.  Having  accepted  defeat  on 
the  main  controversy,  the  defendant's  ex- 
ceptions now  raise  only  two  incidental  ques- 
tions: (1)  The  bill  snould  be  dismissed,  be- 
cause the  persons  claiming  to  hold  the 
offices  of  trustees  for  the  proprietors  are  not 
entitled  to  that  office,  and  therefore  had  no 
authority  to  cause  this  bill  to  be  filed.  (2) 
The  court  erred  in  continuing  the  injunction 
to  restrain  the  use  of  the  underground  pas- 
sages." 

The  legal  effect  of  the  Bennett  lease  was 
determined  by  the  trial  judge  in  his  opinion 
and  answers  to  the  several  points.  He  held 
that  the  lease  was  for  agricultural  purposes 
only,  and  conferred  no  authority  on  the 
lessee  to  mine  and  remove  coal  from  the 
premises,  or  to  use  the  passageways  result- 
ing from  the  removal  of  the  coal.  The  find- 
ings of  fact  and  law  from  which  the  judge 
drew  his  conclusion  as  to  the  interpretation 
of  the  lease  were  not  as  suggested  by  the 
court  below,  excepted  to  and  passed  upon 
by  the  court  in  banc.  Hence  they  cannot 
be  considered  here,  and  that  eliminates  the 
first  question  suggested  by  the  appellant 
company  as  one  of  the  questions  raised  and 
argued  by  it.  Rule  67  of  the  equity  rules 
provides:  "Upon  appeal  to  the  supreme  or 
superior  court  such  matters  only  as  have 
been  so  excepted  to  and  finally  passed  upon 
by  the  court  shall  be  assignable  for  errr*-/' 
Speaking  of  the  rules  of  equity  practice  and 
their  enforcement,  the  present  Chief  Jus- 
tice, delivering  the  opinion  in  Beatty  t« 
Harris,  206  Pa.  377,  54  Atl.  1031,  says, 
inter  oita:  "They  [the  rules]  expressly  di- 
rect that  the  exceptions  filed  shall  cover  all 
objections  to  rulings  on  evidence,  findings  of 
fact  or  law,  and  to  the  decree  of  the  court. 


Note.  —  The  right  of  the  grantee  of  coal 
in  place  to  use  the  passages  open  for  its 
removal  for  the  transportation  of  coal  from 
adjoining  lands  is  considered  in  the  note 
to  Scho^rt  V.  Pittsburg  Coal  &  Min.  Co. 

40  L.R.A.(N.S.)    826.     The   fact  that    in 

41  L.R.A.(N.S.) 


KiNOSTON  V.  Lehiqh  Vallbt  Coal  Co.  the 
tenant  who  purported  to  grant  the  right  to 
the  coal  had  no  authority  to  do  so  seems  to 
remove  all  basis  for  the  claimed  right  to 
use  the  passages  opened  for  the  purpose  of 
transportation  of  coal  from  adjoining  lands. 
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The  power  is  given  the  Judge  or  the  court 
in  bano  to  Bustain  or  dlBmiBS  exceptions, 
and  to  conflrm,  modify,  or  change  the  de- 
cree entered.  .  •  .  The  object  of  these 
rules  is  to  afford  an  opportunity  for  a  care- 
ful review  of  the  rulings  made  at  the  trial 
and  of  the  findings  of  the  court.  The  ruleh 
are  mandatory,  and  their  violation  cannot 
be  overlooked."  This  language  was  substan- 
tially repeated  in  the  very  recent  case  of 
Page  V.  Lytle,  229  Pa.  198,  78  Atl.  85. 

In  the  court  below  the  appellant  company 
tried  the  case  on  the  theory  that  the  Bennett 
lease  was  a  conveyance  in  fee  of  the  premi- 
ses. It  asked  the  court  to  find,  as  a  matter 
of  law,  that  ''the  intention  of  the  parties 
was  to  pass  the  whole  estate,  mineral  and 
surface," — which  was  refused;  but  the  an- 
swer of  the  court  is  not  excepted  to  nor  as- 
signed for  error.  On  the  other  hand,  the 
trial  judge  found,  as  a  matter  of  law,  in 
answer  to  plaintiff's  request,  that  the  mining 
of  the  coal  by  the  defendant,  with  the  con- 
sent of  the  plaintiff's  tenant,  and  payment 
of  royalties  therefor  to  the  tenant,  con- 
stituted a  waste  of  plaintiff's  reversion  by 
the  tenant,  a  trespass  in  the  nature  of  waste 
by  the  defendant,  and  a  fraud  upon  the 
plaintiff.  This  finding  was  not  excepted  to 
nor  assigned  for  error  here.  In  the  present 
condition  of  the  record,  we  are  at  a  loss 
to  see  how  we  can  consider  or  determine 
whether  the  Bennett  lease  is  a  lease  without 
impeachment  of  waste. 

It  may,  however,  be  suggested  in  passing 
that  in  a  lease  for  a  term  of  years,  where 
not  otherwise  provided  in  the  instrument, 
we  have  no  doubt  the  tenant  was  in  1821, 
as  he  is  now,  impeachable  for  waste.  The 
several  remedial  statutes  on  the  subject,  en- 
acted since  1821,  do  not  define  waste  nor 
confer  any  rights,  but  simply  provide  a  rem- 
edy for  what  is  recognized  as  a  wrongful 
act  and  a  violation  of  existing  rights.  The 
statutes  of  Marlborough  and  Gloucester 
seem  to  have  been  regarded  in  the  same 
light.  Lord  Coke  says:  "Neither  this  act 
[Gloucester]  nor  the  statute  of  Marlebridge 
doth  create  new  kinds  of  wastes,  but  doe 
give  new  remedies  for  old  wastes;  and  what 
is  waste,  and  what  not,  must  be  determined 
by  the  common  law."  1  Inst.  300,  301. 
That  waste  by  a  tenant  for  life  or  years  was 
an  actionable  injury  to  the  remainderman 
or  reversioner  has  been  assumed  in  numer- 
ous cases  in  this  court  and  the  lower  courts, 
beginning  with  the  earliest  reported  deci- 
sions. We  have  held  that  the  statutes  al- 
lowing the  writ  of  estrepement  are  simply 
declaratory  of  the  common- law  authority 
of  the  courts;  and  that  they  w*re  passt^fl 
because  the  courts  did  not  exercise  their 
authority  by  injunction  to  prevent  waste  as 
freely  as  they  should  have  done.  Byrne  v. 
41  L.B.A.(N.S.) 


Boyle,  37  Pa.  260,  262.  GriiBn  ▼.  FeUows, 
*81  Pa.  114,  122,  8  Mor.  Min.  Bep.  657, 
was  an  action  of  ejectment  brought  by  one 
claiming  under  the  trustees  of  Providence, 
another  of  the  seventeen  certified  townships 
of  Luzerne  county.  The  defendant  claimed 
under  the  original  lessee,  whose  lease,  dated 
in  1796,  was  very  similar  to  the  one  under 
which  the  defendant  here  claims,  but  in  the 
habendum  clause  contained  the  additional 
words,  "with  every  privilege  of  mines  and 
minerals  of  whatever  description."  The 
trial  court  there  held  that  the  defendant  was 
not  impeachable  for  waste  in  opening  and 
working  coal  and  stone  mines,  on  the  dis- 
tinct ground  that  the  estate  of  the  lessee 
was  enlarged  by  the  words  above  quoted, 
used  in  the  habendum,  which,  in  a  deed, 
determines  what  estate  is  granted.  In  dis- 
cussing the  question  involved  in  the  case, 
the  learned  trial  court  in  an  elaborate  opin- 
ion adopted  by  this  court,  said,  inter  oUa 
(p.  122) :  "It  is  an  important  fact  in  the 
case  that  there  were  no  open  mines  or  quar- 
ries on  the  premises  at  the  date  of  the 
lease;  that  mining  of  coal  was  first  com- 
menced by  the  tenant  in  1810,  and  quarry- 
ing stone  in  1855  or  1856.  These  acts  were 
to  the  prejudice  of  the  reversioner,  and 
were  undoubtedly  waste,  operating  as  a  for- 
feiture of  the  term,  and  entitling  the  lessor 
to  recover  the  premises  by  ejectment,  unless 
they  were  authorized  by  the  lease,  or  the 
forfeiture'  was  by  some  act  of  bis.  .  .  . 
In  a  lease  designed  merely  for  agricultural 
purposes,  there  is  no  occasion  to  say  any- 
thing in  regard  to  the  mines  or  minerals, 
where  there  are  no  open  mines,  unless  it 
is  intended  to  grant  some  interest  therein. 
When  they  are  mentioned,  it  must  be  con- 
sidered that  there  was  a  purpose  in  doing 


fi 


so. 

The  court  further  held  that  its  inter- 
pretation of  the  lease  was  sustained  by  the 
fact  that  the  lessee  had  for  more  then  half 
a  century  operated  the  mines  with  the 
knowledge  of  the  lessors,  who  had  r^ularly 
received  the  stipulated  rent.  In  the  case  at 
bar  the  operative  words  in  the  lease  are 
simply  "demise,  set,  and  to  farm  let,"  with- 
out any  words  in  any  part  of  the  lease  re- 
ferring to  the  minerals,  which  were  never 
opened  on  the  premises.  For  sixty  years  im- 
mediately subMBequent  to  the  letting,  the 
parties  had  treated  the  lease  as  one  for 
Agricultural  purposes  only. 

The  other  and  only  question  properly 
determinable  here — the  right  of  the  appel- 
lant to  use  the  passageways  through  the 
ooal — requires  but  brief  consideration.  We 
are  not  impressed  with  the  argument  of  the 
appellant  company  that  it  should  be  permit- 
ted to  continue  its  trespasses  on  the  plain- 
tiff's premises  by  using  the  passageways,  be- 
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cause  "the  public  ii  in  urgent  need  of  all 
the  coal  that  can  be  mined  at  the  present 
time."  The  issue  here  is  not  between  "the 
public"  and  the  plaintiff,  but  between  the 
latter  and  the  appellant  company,  which,  as 
determined  by  the  court,  was  not  the  owner 
of  the  coal,  and  was  a  trespasser  in  mining 
and  removing  it.  It  is  true  that  the  tenant, 
or  the  appellant  company,  holding[  under 
him,  was  in  possession  of  the  land  under  the 
lease  for  agricultural  purposes,  but  only  for 
such  purposes.  The  company  did  not  own 
the  coal,  and  was  not  authorized  by  the 
lease  to  remove  it.  In  mining  the  coal, 
therefore,  it  was  a  trespasser;  and  in  using 
the  passageways  made  by  its  own  wrongful 
act  it  is  simply  continuing,  its  trespasses 
against  the  reversion,  which  a  court  of 
equity,  regardless  of  tiiere  being  a  remedy 
at  law,  will  always  enjoin.  Walters  v.  Mo^ 
Elroy,  151  Pa.  649,  25  Ati.  125.  As  said  by 
the  learned  trial  judge,  to  permit  the  ap- 
pellant company  to  continue  the  use  of  the 
passageways  would  be  inequitable,  in  that 
it  would  be  allowing  it  to  profit  by  its  own 
wrong. 
The  decree  is  affirmed. 


TENNESSEE  SUPREME  COURT. 

MARTIN  B.  DUNLAP,  Appt., 

v. 

STATE  OF  TENNESSEE. 

(—  Tenn.  — ,  160  S.  W.  86.) 

Evidence  —  burden  of  proof  ^  bigamy 
^  existence  of  first  spouse. 

1.  The  state  must,  in  a  prosecution  for 
bigamy,  prove  that  the  first  spouse  was 
alive  when  the  second  marriage  was  con- 
tracted. 

Bigamy  ^  proof  of  continued  life  of 
first  spouse  ^  presamption. 

2.  The  state  does  not,  in  a  prosecution  for 
bigamy,  sustain  its  burden  of  proving  that 
the  first  wife  was  alive  when  the  second 
marriage  was  contracted  by  showing  that 
she  was  alive  four  and  a  half  years  before 
the  second  marriage,  since  the  presumption 
of  continued  life  cannot  take  the  place  of 
proof  of  the  fact. 

(October  26,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Blount  Coun- 
t^f  convicting  him  of  bigamy,    Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  The  general  subject  of  presump- 
tions flowing  from  a  marriage  ceremony,  in- 
eluding  the  question  in  respect  to  conflicting 
presumptions,  is  considered  in  the  notes 
to  Smith  V.  Fuller,  16  L.R.A.(N.8.)  98  and 
Vreeland  v.  Vreeland,  34  L.ILA.(N.a)  940. 
«1  L.R.A.(N.S.) 


Mr.  Thomas  N.  Brown  for  appellant. 
Mr.   W.   W.   Faw,   Assistant  Attorney 
General,  for  the  State.  | 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error,  Martin  B.  Dunlap,  was 
by  indictment  charged  with  the  crime  of 
bigamy.  Upon  arraignment,  he  entered  a 
plea  of  not  guilty.  Upon  his  trial,  the  jury 
found  him  guilty  as  charged.  His  motion 
for  a  new  trial  was  overruled,  and  he  was 
sentenced  to  serve  two  years  in  the  state 
penitentiary  in  accordance  with  the  verdict 
of  the  jury.  He  appealed  to  this  court,  and 
has  here  assigned  error. 

Upon  this  assignment  of  errors,  the  only 
question  arising  is  whether  or  not  the  state, 
on  the  trial  below,  made  out  its  case  by 
proof  sufficient  in  law  of  the  fact  that  the 
woman  first  married  by  plaintiff  in  error 
was  living  at  the  time  of  the  second  mar- 
riage. 

Ihe  indictment  charged  'Hhat  Martin  B. 
Dunlap,  on  the  4th  day  of  January,  1911,  in 
the  state  and  county  aforesaid,  being  al- 
ready lawfully  married,  and  having  at  the 
time  a  living  wife  from  whom  he  had  not 
been  divorced,  did  unlawfully,  knowingly, 
wilfully,  and  feloniously  marry  one  Eva 
Simmerly,  against  the  peace  and  dignity 
of  the  state." 

Our  statute  on  the  subject  of  bigamy  and 
bigamous  cohabitation  is  found  at  §  6760 
of  Shannon's  Code  in  these  words:  ''If 
any  person,  being  married,  shall  marry  an- 
other person,  the  former  husband  or  wife 
then  living,  or  continue  to  cohabit  with 
such  second  husband  or  wife,  in  this  state, 
such  person  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  two  nor  more  than 
twenty-one  years."  Section  6761  of  Shan- 
non's Code  provides  that  ''no  person  shall 
be  deemed  guilty  under  the  preceding  section 
whose  husband  or  wife  shall  continuously 
remain  beyond  the  limits  of  the  United 
States,  or  absent  him  or  herself  f  Am  the 
other  without  the  knowledge  of  the  party 
remarrying  that  the  other  is  living,  for  the 
space  of  fi^e  years  together,  or  who  has 
good  reason  to  believe  such  former  hus- 
band or  wife  to  be  dead." 

The  plaintiff  in  error  was  first  married  to 
Josie  Hardin  in  Blount  county,  Tennessee, 
on  the  14th  day  of  April,  1906.  His  second 
marriage  was  to  Eva  Simmerly  on  the  4th 
day  of  January,  1911.  Each  of  these  mar- 
riages was  properly  proved  by  a  certified 
copy  of  the  marriage  licenses  and  the  return 
of  the  person  authorised  to  solemnise  the 
marriage  under  the  provisions  of  our  stat- 
ute.    Shannon's  Code,  §  6762. 

The  state,  upon  trial  of  the  cause,  pro- 
duced no  witness  by  whom  proof  was  mads 
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that  the  first  wife  was  living  at  the  date 
of  the  second  marriage,  nor,  as  we  see  the 
record,  do  the  circumstances  delevoped  by 
the  state's  proof  establish  this  very  mate- 
rial and  important  fact  The  defendant's 
proof  is  equally  barren  of  evidence  or  cir- 
cumstances establishing  this  fact.  It  ap- 
pears from  the  defendant's  proof  that,  at 
the  date  of  the  trial,  he  was  twenty-four 
years  of  age.  At  the  date  of  his  first 
marriage,  he  was  about  seventeen  years  of 
age.  He  had  known  the  girl  of  his  first 
marrisge  only  ten  days  at  the  date  of  that 
event  He  claims  to  have  discovered  very 
soon  after  his  marriage  that  she  was  a  bad 
woman.  They  separated,  and  she  returned 
to  her  home  in  Georgia.  This  separation, 
he  said,  was  nearly  five  years  before  his 
trial,  since  which  time  he  claims  never  to 
have  seen  her,  or  received  a  letter  or  direct 
message  from  her.  He  received  a  letter 
from  an  acquaintance  in  Georgia,  stating 
that  his  first  wife  had  again  married  in 
that  state,  and  that  she  was  in  bad  health 
—near  unto  death.  It  does  not  appear 
how  long  before  the  second  marriage  this 
information  was  communicated  to  plaintiff 
in  error.  From  the  testimony  of  another 
witness,  it  appears  that  he  knew  the  wom- 
an first  married  by  plaintiff  in  error,  and 
that  he  saw  her  near  the  Georgia  and  Ten- 
nessee state  line  four  and  one  half  years 
before  the  date  of  the  trial  in  the  court 
below;  that,  at  the  time  he  saw  her,  she 
was  very  sick  with  a  bad  disorder,  and  that 
she  did  not  expect  to  live  very  long;  and 
the  witness  stated  that  he  did  not  think, 
from  what  he  saw  of  her,  that  she  could 
live  very  long.  He  stated  that  she  had 
sores  over  her  face,  her  mouth,  and  other 
places;  that  she  looked  very  bad;  that  he 
had  not  heard  from  her  since  the  time  he 
saw  her,  four  and  one  half  years  before 
the  trial;  that  he  did  not  know  whether 
she  was  dead  or  alive  at  the  date  of  the 
trial. 

If  tht  woman  first  married  was,  in  fact, 
dead  at  the  date  of  the  second  marriage, 
manifestly,  the  latter  marriage  was  valid, 
and,  in  making  it,  no  offense  was  commit- 
ted by  the  plaintiff  in  error.  It  was 
therefore  a  vital  part  of  the  state's  case 
to  prove,  either  by  the  direct  evidence  of 
some  competent  witness  who  knew  the  fact, 
or  by  circumstances  in  law  sufficient  to 
establish  the  fact,  that  the  first  wife  was 
living  at  the  date  of  the  second  marriage. 

In  McCIain  on  Criminal  Law,  §  1084,  it 
is  said:  "The  fact  that  the  former  spouse 
is  still  alive  may  be  established  by  cir- 
cumstantial evidenee," — citing  Parker  v. 
State,  77  Ala.  47,  54  Am.  Rep.  43;  Crane 
V.  State,  04  Tenn.  86,  98,  28  S.  W.  317. 
"It  has  been  said  that  there  is  a  presump- 
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tion,  after  proof  that  the  former  spouse  was 
alive  at  a  date  prior  .to  tlie  second  mar- 
riage, that  such  life  continued  until  the 
second  marriage,  there  being  no  evidence 
to  the  contrary,"— citing  Parker  v.  State, 
supra;  Gorman  v.  State,  23  Tex.  646.  '*This 
presumption,  however,  is  one  of  fact,  and 
not  of  law,  and  of  varying  strength  accord- 
ing to  the  circumstances.  It  must  be  con- 
sidered by  the  jury,  in  connection  with 
the  length  of  time  intervening,  the  age  ajid 
health  of  the  person,  and  other  circum- 
stancea  affecting  the  probability  of  the 
continuance  of  life,"— citing  State  v.  Plym, 
43  Minn.  385,  45  K.  W.  848;  Squire*  v. 
State,  46  Ind.  459;  Reg.  v.  Lumley,  L.  R. 
1  C.  C.  196,  38  L.  J.  Mag.  Cas.  N.  S.  86. 
20  L.  T.  N.  S.  454,  17  Week.  Rep.  685,  11 
Cox,  C.  C.  274;  L.  R.  11  Q.  B.  Div.  118, 
52  L.  J.  Mag.  Cas.  N.  S.  96,  48  L.  T.  N.  S. 
768,  31  Week.  Rep.  800,  16  Cox,  C.  C.  284, 
47  J.  P.  635.  "The  fact  of  the  former 
spouse  being  alive  at  the  time  of  the  second 
marriage  must  be  proved  beyond  a  reason- 
able doubt,"  —citing  Squire  v.  State,  46 
Ind.  469.  "As  against  the  presumption  of 
the  continuance  of  life,"  there  is  the  pre- 
sumption of  innocence"  (citing  Rex  v. 
Twyming,  2  Bam  &  Aid.  386,  20  Revised 
Rep.  480),  "and  therefore  it  is  more  rea- 
sonable to  say  that  there  is  no  presumption 
either  way,  but  that  the  question  is  one  for 
the  jury  solely  as  a  matter  of  fact,"— citing 
Com.  V.  McGrath,  140  Mass.  296,  6  N.  E. 
516;  Reg.  V.  Willshire,  L.  R,  6  Q.  B.  Div. 
366,  60  L.  J.  Mag.  Cas.  N.  S.  57,  44  L.  T. 
N.  S.  222,  29  Week.  Rep.  473,  14  Cox,  C.  C. 
541,  45  J.  P.  375. 

In  the  note  to  the  last-quoted  text,  the 
author  says:  "In  one  case,  it  is  said  that 
proof  of  the  mere  fact  that  the  former 
spouse  was  alive  three  years  before  the  see- 
ond  marriage  was  not  sufficient  to  support  a 
conviction," — citing  People  v.  Feilen,  58 
Cal.  218,  41  Am.  Rep.  258. 

In  Cyc.  vol.  5,  p.  700,  in  respect  of  the 
burden  of  proof,  it  is  said:  "The  prosecu- 
tion must  prove  a  valid  firat  marriage  con- 
tracted by  defendant,  and  that  the  lawful 
spouse  of  defendant  was  living  at  the  time 
the  second  marriage  was  contracted  by 
him." 

In  Reg.  ▼.  Lumley,  L.  R.  1  0.  C.  196,  an 
English  case.  Lush,  J.,  speaking  for  the 
whole  court,  observed:  "In  an  indictment 
for  bigamy,  it  is  incumbent  on  the  prose- 
cution to  prove  to  the  satisfaction  of  the 
jury  that  the  husband  or  wife,  as  the  case 
may  be,  was  alive  at  the  date  of  tlie  sec- 
ond marriage.  This  is  purely  a  question  of 
fact.  The  existence  of  the  party  at  an  an- 
tecedent period  may  or  may  not  afford  a 
I  reasonable  inference  that  he  was  living  at 
the  subsequent  date.    (If,  for  instance,  it 
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were  proved  tbat  he  was  in  good  health  on 
the  day  preceding  the  second  marriage,  the 
inference  would  he  strong,  almost  irresisti- 
ble, that  he  was  living  on  the  latter  daj, 
and  the  jury  would,  in  all  probability,  find 
that  he  was  so.  If,  on  the  other  hand,  it 
were  that  he  was  then  in  a  dying  condition, 
and  nothing  further  was  proved,  they  would 
probably  decline  to  draw  that  inference. 
Thus  the  question  is  entirely  for  the  jury. 
The  law  makes  no  presumption  either  way.'* 

In  Squire  v.  State,  46  Ind.  459,  it  is  said: 
"It  is  next  contended  that  the  appellant  was 
improperly  convicted,  because  there  was  no 
evidence  that  his  former  wife  was  alive  at 
the  time  of  his  second  marriage.  The  stat- 
ute upon  which  this  prosecution  is  based 
provides  that  'if  any  person,  being  married, 
shall  marry  again,  the  former  husband  or 
wife  being  alive,  and  the  bond  of  matrimony 
still  undissolved,  and  no  legal  presumption 
of  death  having  arisen,  such  person  so  of- 
fending shall  be  deemed  guilty  of  bigamy,' 
etc.    2  Gavin  &  H.  Stat.  452,  §  46. 

"The  indictment  in  the  present  cause 
charged  that  the  first  wife  of  the  appellant 
was  alive  at  the  time  of  the  second  mar- 

* 

riage,  and  that  no  presumption  of  deatli 
had  arisen.  If  there  had  been  direct  proof 
that  the  first  wife  was  alive  at  the  time  of 
the  second  marriage  of  the  appellant,  and 
that  he  was  aware  of  such  fact,  the  pre- 
sumption of  her  death  would  have  been  un- 
important. But  there  is  no  direct  proof 
that  she  was  alive  at  such  time.  It  there- 
fore becomes  necessary  to  inquire  whether 
there  was  any  presumption  of  her  death, 
and,  if  there  was,  whether  such  presump- 
tion was  strong  enough  to  overcome  the  pre- 
sumption of  the  innocence  of  the  appellant. 


tr\ 


'Jn  the  present  case,  there  was  no  direct 
evidence  that  the  first  wife  of  the  appellant 
was  living  at  the  date  of  the  second  mar- 
riage. .  .  .  There  was  no  evidence  as 
to  her  age  or  health,  which  have  a  con- 
trolling intiuence  in  the  case  of  conflicting 
presumptions.  .  .  .  The  state  was  re- 
quired to  satisfy  the  jury  beyond  a  reason- 
able doubt,  either  by  direct  proof  or  pre- 
sumptions arising  from  facts  proved,  that 
the  first  wife  was  living  at  the  time  of  the 
second  marriage.  There  was  no  direct  evi- 
dence. The  presumption  of  the  continuance 
of  life  was  neutralized  by  the  presumption 
of  the  innocence  of  the  defendant.  Bishop 
says,  in  such  a  case,  the  jury  must  act  on 
other  presumptions  or  evidence.  There  are 
no  presumptions  of  law.  There  was  no  evi- 
dence as  to  the  age  or  health  of  the  first 
wife  to  strengthen  the  presumption  of  the 
continuance  of  her  life.  The  case  was  sub- 
mitted to  the  jury  without  either  direct  evi- 
dence or  a  presumption  to  establish  that 
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she  was  alive  at  the  time  of  the  second 
marriage.  Without  such  proof,  there  could 
be  no  conviction;  for  there  was  no  crime 
committed  if  the  first  wife  was  dead  or  di- 
vorced." 

For  the  failure  of  the  state  to  prove  that 
the  first  wife  was  living  at  the  time  of  the 
second  marriage,  the  judgment  in  the  above 
case  was  reversed. 

In  our  own  case,  Crane  v.  State,  94  Tenn. 
95,  28  S.  W.  319,  where  one  of  the  defenses 
relied  on  was  that  there  was  not  sufficient 
proof  of  the  first  marriage,  this  court  held 
that  the  trial  court,  in  that  case,  did  not  err 
in  charging  the  jury  "that  defendant  was 
guilty  if  he  knew  that  his  former  wife  was 
living,  or  had  good  reason  to  believe  that 
she  was  alive  when  he  made  his  second  mar- 
riage." But  in  that  case  the  proof  was 
clear,  not  only  that  the  first  wife  was  alive 
at  the  time  of  the  second  marriage,  but 
also  that  the  defendant  had  admitted  to  the 
father  of  the  wife  of  the  first  marriage 
that  he,  the  defendant,  knew  that  his  first 
wife  was  living  at  the  date  of  the  second 
marriage.  It  is  clear  that  this  court  in 
this  case  indulged  no  presumption  that  the 
first  wife  was  living  at'  the  date  of  the 
second  marriage,  but,  on  the  contrary, 
found  in  the  record  full  proof  of  the  fact; 
nor  have  we  found  any  of  our  cases  of  this 
character,  where  such  presumption  has  been 
permitted  by  this  court  to  take  the  place 
of* proof  of  the  fact.  We  can,  of  course, 
conceive  of  a  case  where  circumstances  in 
evidence  tending  to  establish  the  fact  that 
the  first  wife  was  living  at  the  time  of  the 
second  marriage  might  amount  to  prima 
facie  evidence  of  the  fact  itself,  and,  in  the 
absence  of  countervailing  proof,  establish 
the  fact.  But  we  do  not  find  such  circum- 
stances in  this  record.  The  state  intro- 
duced no  witness  who  claimed  to  have  ever 
seen  or  known  the  first  wife, — no  witness 
who  testified  to  an  admission  by  the  defend- 
ant that  he  had  either  positive  knowledge 
or  good  reason  to  believe  that  his  first  wife 
was  living  at  the  time  of  his  second  mar- 
riage. On  the  contrary,  the  tendency  of 
the  evidence  of  all  of  the  state's  witnesses, 
except  as  later  indicated,  is  to  show  a  com- 
plete estrangement  of  four  and  one  half 
years'  duration  between  plaintiff  in  error 
and  his  first  wife,  and  an  impression  on 
the  part  of  the  plaintiff  in  error  that  the 
reports  which  he  had  received  of  his  first 
wife's  remarriage  in  Georgia  and  of  her 
probable  death  had  freed  him,  the  plaintiff 
in  error,  from  the  bonds  of  the  first  mar- 
riage. The  only  proof  in  this  record  as  to 
the  character  of  the  plaintiff  in  error  is 
that  it  is  good,  and  this  comes  from  a  jus- 
tice of  the  peace  who  was  the  state's  wit- 
ness.   The  wife  of  the  plaintiff  in  error  of 
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the  second  marriage  testifies  as  a  witness 
for  the  state,  and  is  the  most  damaging 
witness  against  him.  She  states  that  he 
told  her  before  she  married  him  about  his 
former  marriage,  but  also  told  her  that  he 
had  been  diToroed  from  the  wife  of  the  first 
marriage.  She  admits,  however,  that  he 
told  her  that  he  thought  that  his  first  wife 
was  dead.  She  admits  that  she  has,  since 
the  prosecution  against  the  defendant,  con- 
tinned  to  be  on  friendly  terms  with  his  rel- 
atives and  visited  their  houses,  but  that 
she  and  the  plaintiff  in  error  had  not  lived 
together  since  the  prosecution  began.  A 
part  of  her  evidence  is  as  follows: 

"The  defendant  treated  me  all  right  while 
living  together,  and  we  had  plenty  to  live 
on.  He  told  me  that  his  first  wife  was  go- 
ing to  prosecute  him,  because  he  did  not 
give  her  notice  about  getting  a  divorce 
fr(mi  her  in  Maryville,  and  that  was  why 
he  left  me." 

The  above  evidence  by  the  wife  of  the 
second  marriage  is  the  only  evidence  for 
the  state  tending  to  refute  the  defendant's 
contention  that  he  did  not  Icnow  or  have 
reason  to  believe  his  first  wife  to  be  living 
at  the  time  of  hia  second  marriage.  The  de- 
fendant, on  the  other  hand,  says  that  his 
second  wife  is  mistaken  in  her  testimony 
above  quoted.  He  admits  that  he  did  tell 
her  that  he  had  understood  that  the  remar- 
riage of  his  first  wife  in  Georgia  and  her 
long  absence  from  him  operated  to  divorrce 
him  from  her.  He  states  that  he  was  misled 
in  this,  and,  furthermore,  thought  his  first 
wife  was  dead,  and  that  he  had  a  right  to 
marry  again,  and  otherwise  would  not  have 
done  so.  Should  we,  upon  this  unsatisfac- 
tory state  of  the  proof  upon  one  of  the 
vital  points  of  the  state's  case,  hold  the 
fadt  to  be  established  that  the  first  wife 
was  living  at  the  time  of  the  second  mar- 
riage, or  should  we  hold  that  fact  to  be  es- 
tablished by  presumption  or  inference  from 
the  proven  fact  that  the  wife  was  alive 
four  and  one  half  years  before  the  trial  in 
the  circuit  court  t  The  result  might  be  to 
cause  an  innocent  man  to  suffer  two  years' 
confinement  in  the  state  penitentiary,  and, 
furthermore,  to  brand  as  bigamous  bis  sec- 
ond marriage,  which,  for  aught  we  can  see 
of  legal  evidence  to  the  contrary  in  this 
record,  may  in  fact  be  a  lawful  marriage. 
It  may  be  said  that  no  one  was  more  inter- 
ested to  know  tbe  fact  that  the  first  wife 
was  dead  before  the  second  marriage  than 
the  defendant.  This  is  true.  It  may  also 
be  said  that  he,  of  all  men,  was  most  inter- 
ested in  making  it  appear  to  the  satisfac- 
tion of  the  court  that  his  first  wife  was 
dead  at  the  time  of  his  second  marriage. 
This  also  is  true;  but  it  is  likewise  true 
that  the  burden  of  proof  was  on  the  state 
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to  show  this  material  fact  by  legal  evidenes 
beyond  a  reasonable  doubt,  and  that  the 
presumption  of  innocence  protected  the  de- 
fendant until  this  was  done.  The  hana 
which  might  come  to  the  plaintiff  in  error 
and  his  wife  of  the  second  marriage  and 
the  fruits  of  their  union,  should  there  be 
any,  vastly  outweigh  the  small  inoonveo- 
ienoe,  delay,  and  expense  which  tiie  state 
will  suffer  by  being  required  to  make  out 
this  case,  and  every  material  part  thereof, 
against  the  plaintiff  in  error  by  competent 
legal  proof  and  beyond  a  reasonable  doubt 
Reversed  and  remanded. 


WASHINGTON  SUPREME  COURT. 
(D^artment  No.  2.) 

PARKER-BELL  LUMBER  COMPANY, 

Appt., 

V. 

GREAT    NORTHERN    RAILWAY    COM- 
PANY, Respt. 

(69  Wash.  123,  124  Pac.  380.) 

Carrier  —  liability  of  initial  carrier  — 
interstate  commerce  act  —  diange  of 
destination. 

The  act  of  Congress  making  initial  car- 
riers liable  for  injury  on  connecting  lines 
does  not  render  the  initial  carrier  \u\\e 
for  injury  done  after,  without  its  notice,  the 
point  of  destination  has  been  changed  and 
the  property  rerouted  under  a  new  bill  of 
lading  over  the  Unes  of  a  new  combinatioa 
of  carriers. 

(June  20,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  to  hold  de- 

Note.  —  A  search  has  disclosed  no  other 
reported  case  passing  upon  the  liability  of 
an  initial  carrier  under  the  Carmack  amend- 
ment (act  of  June  20,  1906,  34  Stat,  at  L. 
684,  606,  chap.  3601,  U.  S.  Comp.  Stat 
Supp.  1011,  p.  1288),  where  there  was  s 
reroutinff  or  change  of  destination,  as  in 
Pabkeb-Bkll  Lumbeb  Co.  v.  Gbbat  Nokth- 

EBN  R.  (>>. 

On  the  general  question  of  liability  of 
connecting  carrier  for  loss  beyond  its  own 
line,  including  cases  passing  upon  the  valid- 
ity and  construction  of  the  Carmack  amend- 
ment, see  note  in  31  L.R.A.(N.S.)  1. 

As  to  the  liability  of  the  initial  carrier 
under  the  statute  for  a  diversion  of  an  in- 
terstate shipment  by  an  intermediate  car- 
rier, to  another  connecting  carrier  than  the 
one  stipulated  in  the  contract  of  carritger 
see  Kemendo  v.  Fruit  Dispatch  Co.  —  Tex. 
Civ.  App.  — ,  131  S.  W.  73,  which  is  set  out 
on  page  31  of  the  note  in  31  L.R.A.(K.S.) 
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fendant  liable  as  initial  carrier  for  dam- 
ages to  a  shipment  of  shingles.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Metzenbaum  and  Wal- 
ter Schaffner  for  appellant. 

Messrs.  F.  V.  Brown  and  F.  G.  Dorety 
for  respondent. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  damages  to  a  shipment  of 
shingles.  The  facts  except  the  damage  to 
the  shingles,  are  all  admitted,  and  are  as 
follows:  On  September  10,  1607,  appellant 
delivered  to  respondent  a  carload  of  shin- 
gles for  shipment  from  Sisco,  Washington, 
to  Kankakee,  Illinois.  Respopdent  issued 
its  bill  of  lading  for  the  shingles,  and  routed 
them  over  its  own  line  of  railway,  and  the 
lines  of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  Indiana,  Illinois,  &  Iowa 
Railroad  Company,  and  the  Chicago,  In- 
diana, &  Southern  Railroad  Company,  which 
lines  form  together  a  continuous  line  of  rail- 
way from  Sisco,  Washington,  to  Kankakee, 
Illinois.  The  respondent  carried  the  shin- 
gles in*  an  ordinary  box  car  to  the  Minne- 
sota Transfer  station,  and  there  delivered 
them  to  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  which  road,  without  the 
knowledge  of  appellant,  transferred  the 
shingles  from  the  box  car  in  which  it  had  re- 
ceived them  to  two  open  gondola  cars,  and 
forwarded  the  cars  over  its  own  and  con- 
necting lines  to  Kankakee,  Illinois.  After 
the  transfer  of  the  shingles  to  the  Chicago, 
Burlington  A  Quincy  Railroad  Company, 
and  before  the  arrival  of  the  cars  at  Kan- 
kakee, appellant  sold  the  shingles  to  the 
W.  L*  Scott  Lumber  Company,  Norwich, 
New  York,  which,  in  turn,  sold  them  to 
Steenland  Brothers,  Palisades  Park,  New 
Jersey,  and  the  appellant,  without  no'iice  to 
respondent,  instructed  the  Chicago,  Indiana, 
&  Southern  Railroad  Company,  the  final 
connecting  carrier  named  in  the  bill  of  lad- 
ing, and  over  whose  line  the  cars  would 
arrive  at  Kankakee,  to  divert  them  to  Palis- 
ades Park,  New  Jersey.  The  Chicago,  In- 
diana &  Southern  Railroad  Company,  upop 
receiving  such  instructions  from  appellant, 
issued  a  new  bill  of  lading,  reciting  the  ship- 
ment of  these  two  cars  of  shingles  from 
appellant  at  Kankakee  to  Palisades  Park, 
New  Jersey,  and  forwarded  them  over  a 
new  line  of  connecting  carriers  to  their  des- 
tination. The  shingles  arrived  at  Palisades 
Park,  November  14th,  where  acceptance  was 
refused  by  the  consignee,  claiming  the  shin- 
gles were  wet  and  damaged.  The  shingles 
were  held  by  the  Erie  Railroad  Company, 
over  whose  line  they  arrived  at  Palisades 
Park,  until  August,  pending  a  settlement  of 
the  claim  of  damage,  when  they  were  sold 
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at  public  auction  for  $643.90.  Appellant 
then  brought  this  action,  alleging  the  value 
of  the  shingles  at  $768.70,  their  arrival  at 
Palisades  Park  in  a  condition  wholly  worth- 
less, and  demanding  a  recovery  against  re- 
spondent as  the  initial  carrier.  Having 
failed  of  recovery  in  the  lower  court,  it 
appeals. 

Upon  these  facts  we  fail  to  comprehend 
upon  what  theory  appellant  can  recover 
against  respondent.  Under  its  bill  of  lad* 
ing  respondent  contracted  to  safely  carry 
and  deliver  the  shingles  at  Kankakee,  Illi- 
nois. Respondent  assumed  no  other  nor 
further  obligation.  There  is  no  evidence  in 
the  case  of,  nor  does  appellant  attempt  to 
show,  the  arrival  of  the  shingles  at  Kan- 
kakee in  a  damaged  condition.  Its  whole 
theory  of  recovery  is  that  respondent  is  the 
initial  carrier,  and  hence  liable  for  any  dam- 
age to  the  shipment  en  route  to  its  destina- 
tion. If  it  should  be  so  held,  respondent's 
liability  is  coextensive  with  its  undertaking, 
and  that  ended  with  the  arrival  of  the 
shingles  at  the  destination  named  in  its  bill 
of  lading, — ^Kankakee,  Illinois  Allen  &  Gil- 
bert-Ramaker  Co.  v.  Canadian  P.  R.  Co.  42 
Wash.  64,  84  Pac.  620,  7  Ann.  Cas.  468. 
The  liability  of  respondent  as  initial  car- 
rier could  not  be  extended  to  include  the 
shipment  from  Kankakee  to  Palisades  Park, 
so  as  to  render  it  answerable  to  appellant 
for  any  damage  to  the  shingles  upon  this 
reshipment. 

Appellant's  argument  is  that,  under  the 
act  regulating  interstate  commerce  (act 
February  4,  1887,  chap.  104,  §  20,  24  Stat, 
at  L.  386,  U.  S.  Comp.  Stat.  1001,  p.  3169, 
as  amended  by  act  June  29,  1906,  chap. 
3591,  §  7,  34  Stat,  at  L.  693,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  1307)  the  initial  car- 
rier must  issue  a  through  bill  of  lading,  and 
becomes  liable  to  the  shipper  for  all  dam- 
ages caused  by  any  connecting  line.  It  may 
be  so  conceded.  This  liability,  however, 
cannot  be  extended  beyond  the  contract 
evidenced  by  the  bill  of  lading;  and  that  is, 
to  deliver  the  shipment  at  the  place  of  des- 
tination therein  named.  Any  damage  to  the 
shingles  while  en  route  from  Kankakee,  Illi- 
nois, to  Palisades,  New  Jersey,  under  or- 
ders from  appellant  and  without  the  knowl- 
edge of  respondent,  under  a  new  bill  of  lad- 
ing, cannot  be  recoverable  against  the  initial 
carrier  in  the  first  bill  of  lading,  whose  con- 
tract and  whose  liability  for  damages, 
whether  occurring  upon  its  own  line  or  that 
of  anv  connecting  line,  cannot  be  extended 
beyond  the  destination  fixed  in  the  bill  of 
lading.  There  must  be  some  evidence  of 
damage  to  these  shingles  at  the  time  of 
their  arrival  at  Kankakee,  before  there 
'ould  be  any  recovery  from  respondent.  The 
fact    that    the    Chicago,    Burlington,    k 
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Quincy  Railroad  Company  transferred  the 
ahingleB  from  a  box  car  to  open  gondola  cars 
does  not  establish  negligence,  until  there 
is  some  proof  that  such  a  method  of  ship- 
ment from  Minnesota  to  Illinois  points  is 
of  itself  negligence.  There  is  no  such  evi- 
dence, nor  any  upon  which  such  a  contention 
can  be  based.  The  Chicago,  Burlington  & 
Quincy  Railroad  Company  had  no  knowl- 
edge of  appellant's  intention  to  reship  the 
shingles  from  Kankakee  to  Palisades  Park. 
It  might  have  believed  that  open  cars  for 
a  shipment  of  shingles  to  Kankakee,  Illinois, 
in  September  constituted  a  reasonably  safe 
method  of  carriage.  It  might  not  have  so 
believed  had  it  known  the  shingles  were  to 
be  forwarded  from  Kankakee  to  Palisades, 
New  Jersey,  and  subject  while  so  en  route 
to  the  inclement  weather  naturally  to  be  an- 
ticipated before  their  arrival  at  Palisades 
Park  in  due  course  of  carriage.  Neither 
could  it  we  assumed  that  the  Chicago,  In- 
diana, &  Southern  Railroad  Company,  when 
instructed  to  reship  to  Palisades  Park, 
would  forward  in  the  same  cars  as  received, 
any  more  than  it  could  be  assumed  the  lat- 
ter road  would  follow  the  act  of  the  Chi- 
cago, Burlington,  &  Quincy,  and  reload  in  its 
own  cars  for  the  further  shipment.  There 
is  no  evidence  upon  any  of  these  points,  and 
we  can  find  no  liability  without  some  tangi- 
ble evidence  to  support  it.  There  is  no  need 
for  further  discussion,  since  with  this  view 
of  the  case  a  review  of  the  evidence  as  to 
the  damaged  condition  of  the  shingles  is  not 
necessary.  We  are,  however,  not  strongly 
impressed  with  this  claim  of  damage,  when 
it  is  shown  that  the  shingles,  worth  $734.40 
in  September,  1907, 3o\d  at  public  auction  in 
August,  1908,  with  prices  fallen  from  $3.16 
to  $2.16  for  clears  and  from  $2.70  to  $1.50 
for  stars,  for  $643.90. 

Upon  the  facts  as  presented  we  believe 
the  court  below  announced  the  correct  judg- 
ment, and  the  same  is  affirmed, 

Ellifl,  Mount,  and  Fnllerton,  JJ.,  eon- 
cur. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  1.) 

ADAM  P.  KISER  and  Wife,  Appts., 

v. 
DOUGLAS  COUNTY,  Respt. 

(—  Wash.  — ,  126  Pac.  622.) 

County  ^  presentation  of  claim  ^  equi- 
table action. 

1.  A  statute  requiring  the  presentation 
of  claims  against  counties  to  the  board  of 
commissioners  before  suit  can  be  brought 
on  them  does  not  apply  to  suits  to  enjoin 
41  L.R.A.(N.S.) 


interference  with  water  rights  or  to  quiet 
title  to  real  estate. 

Water  —  preacrlptlTe  right  of  public  — 
springs  in  highway. 

2.  A  county  may  gain  a  prescriptive  right 
to  the  water  from  springs  in  a  highway  by 
developing  the  springs,  gathering  the  water 
into  troughs,  and  using  it  for  the  accommo- 
dation and  convenience  of  the  traveling  pub- 
lic for  the  prescriptive  period,  where  the 
water  was  subject  to  appropriation. 

(September  14,  1912.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Douglas 
County  in  defendant's  favor  in  an  action 
brought  to  enjoin  interference  with  certain 
water  rights  and  to  quiet  title  to  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Renean  for  appellants. 

Messrs.  John  W.  Hanna,  Arthur  Mc- 
Gnlre,  and  Thomas  A  Hannan  for  re- 
spondent. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  brought  this  action  to  restrain 
Douglas  county  from  interrupting  the  flow 
of  certain  springs  located  in  a  highway 
which  traverse  their  lands,  and  to  quiet 
title  thereto.  Plaintiffs  had  developed  the 
springs,  gathered  the  waters,  and  conducted 
them  to  a  reservoir,  from  which  they  drew 
water  for  domestic  uses  and  for  irrigation. 
The  county  answered,  admitting  that  it  had 
interrupted  the  flow,  and  set  up  as  an  af- 
firmative defense  that  it  had  more  than 
ten  years  theretofore  developed  the  springs, 
and  had  gathered  the  waters  and  conducted 
a  part  thereof  to  a  watering  trough  which 
it  had  maintained  for  the  benefit,  accommo- 
dation, and  convenience  of  the  traveling 
public.  Plaintiffs  interposed  a  motion  for 
judgment  on  the  pleadings.  This  the  court 
treated  as  a  demurrer  to  the  answer,  and, 
invoking  the  rule  that  a  demurrer  searches 

Note,  —  Right  of  public  to  use  or  divert 
water  in  hightoay. 

This  note  is  intended  to  cover  only  the 
right  to  make  use  of  water  in  the  highway, 
and  does  not  include  questions  as  to  sur- 
face water,  drainage,  etc. 

As  to  the  right  of  a  municipality  to  take 
soil  or  minerals  from  a  highway  to  the  in- 
jury of  the  fee,  see  note  to  Hamby  v.  Daw- 
son Springs,  12  L.R.A.(N.S.)  1164. 

While  the  authorities  are  not  numerous, 
it  seems  clear,  as  contended  by  the  appel- 
lant and  admitted  by  the  court  in  Eiseb  v. 
Douglas  County,  that  the  public,  having 
only  an  easement  for  passage  over  land  con- 
stituting a  public  highway,  has  no  right,  as 
against  the  owner  of  the*  fee,  to  use  or  di- 
vert water  in  the  highway,  though  it  may 
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the  record  and  attaches  to  the  first  defective 
pleadiog,  held  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  for  the  reason  that  it  nowhere  ap- 
peared that  a  demand  had  been  presented 
to  the  board  of  county  commissioners  for  al- 
lowance or  rejection  prior  to  the  commence- 
ment of  the  action.  Plaintiffs  have  ap- 
pealed, and  a  large  part  of  their  argument 
goes  to  the  office  of  a  motion  for  judgment 
on  the  pleadings,  and  to  the  manner  in 
which  the  motion  in  this  case  was  treated 
by  the  co^rt.  This  question  is  not  now  ma- 
terial, and  we  shall  not  discuss  it. 

It  is  first  contended  that,  inasmuch  as 
the  county  did  not  demur  or  raise  the  issue 
by  way  of  answer,  it  has  waived  a  demand. 
The  court,  in  ruling  against  the  sufficiency 


of  the  complaint,  based  its  judgment  en- 
tirely upon  Hoexter  v.  Judson,  21  Wash. 
648,  59  Pac.  498,  and  Rose  v.  Pierce  County, 
26  Wash.  120,  64  Pac.  913.  In  justice  to 
the  trial  judge  we  feel  bound  to  say  that 
the  language  of  the  court  in  those  cases  is 
broad  enough  to  sustain  his  ruling;  but  a 
re-examination  of  them  convinces  us  that 
the  facts  on  which  the  rulings  of  the  court 
were  based  would  not  sustain  a  holding 
that  a  claim  or  demand  of  a  purely  equi- 
table nature,  and  upon  which  a  prayer  for  a 
restraining  order  is  based,  requires  presen- 
tation under  our  statute. 

There  has  been  great  controversy,  and  a 
resultant  division  of  authority,  as  to  wheth- 
er claim  statutes  apply  to  actions  of  tort  as 
weH  as  contract.     This  court  has  held  in 


acquire  such  right  from  the  owner  by  pur- 
chase, or,  as  held  in  Kiseb  v.  Douglas 
County,  by  prescription,  and  will  have  the 
right  in  case  the  owner  has  acquiesced  in 
the  public  use  of  the  water  for  a  time  equal 
to  the  period  of  limitation. 

As  said  in  Jackson  ex  dem.  Yates  v.  Hath- 
away, 15  Johns.  447,  8  Am.  Dec.  263: 
"Highways  are  regarded  in  our  law  as  ease- 
ments. The  public  acquire  no  more  than 
the  right  of  way,  with  the  powers  and  privi- 
leges incident  to  that  right, — ^such  as  dig 
ging  the  soil  and  using  the  timber  and 
other  materials  found  within  the  space  of 
the  road,  in  a  reasonable  manner,  for  the 
purpose  of  making  and  repairing  the  road 
and  its  bridges.  .  .  .  The  former  pro- 
prietor still  retains  his  exclusive  right  in 
all  mines,  quarries,  springs  of  water,  tim- 
ber, and  earth,  for  every  purpose  not  in- 
compatible with  the  public  right  of  way." 

*'The  right  of  way  existing  in  the  public 
is  a  right  of  passage  along  the  higliway, 
and  not  a  right  to  get  water,  either  in 
streams  or  springs,  on  the  soil  of  the  land- 
owners. The  water  is  no  part  of  the  high- 
way, and  its  use  is  not  an  incident  to  the 
use  of  the  highway."  Old  Town  v.  Dooley, 
81  III.  255. 

So,  a  town,  while  it  has  the  right  to 
drain  off  and  dispose  of  water  flowing  from 
springs  upon  a  public  way,  for  the  purpose 
of  establishing  the  safety  of  the  way,  has 
no  right,  as  against  the  owner  of  the  fee, 
to  divert  the  water  to  the  lands  of  another 
on  the  opposite  side  of  the  highway,  for  the 
purpose  of  supplying  a  public  watering 
trough  with  water.  Suffield  v.  Hathaway, 
44  Conn.  521,  26  Am.  Rep.  483. 

And  a  plank  road  company  owning  a 
wagon  road  for  which  it  has  an  easement 
of  passage  for  public  travel  over  a  right  of 
way  obtained  by  the  exercise  of  the  right 
of  eminent  domain,  while  it  may  drain  its 
road,  has  no  right,  in  the  exercise  of  the 
right  of  drainage,  to  take  forcible  posses- 
sion of  a  spring  at  the  side  of  its  roadway, 
exclude  the  owner  from  access  thereto,  and 
convey  the  water  thereof  off  the  owner's 
land,  either  to  a  watering  trough  main- 
tained by  it  on  the  land  of  another  farm 
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owner  as  an  accommodation  to  the  travel- 
ing public,  or  elsewhere  for  its  own  use  or 
for  the  use  of  any  other  person.  Upper  Ten 
Mile  PI.  Road  Co.  v.  Braden,  172  Pa.  460, 
31  Am.  St.  Rep.  759,  33  Atl.  562. 

As  said  in  Suffield  v.  Hathaway,  supra: 
**As  between  the  public  and  the  respondent, 
the  owner  of  the  spring,  the  latter  is  en- 
titled to  any  and  all  uses  of  it  which  do 
not  interfere  with  the  public  safety,  do  not 
obstruct  or  hinder  public  travel,  and  do  not 
increase  the  public  burden  of  making  repairs. 
If,  therefore,  the  officers  can  at  the  same  cost 
make  and  keep  the  way  equally  safe  and 
convenient,  and  still  allow  the  water  to  flow 
from  the  spring  over  and  upon  the  land 
of  the  owner  of  it,  it  is  their  duty  so  to  do. 
The  right  of  the  owner  to  the  use  of  the 
spring  under  these  limitations  takes  pre- 
cedence of  the  right  of  the  officers  to  divert 
it  to  the  lands  of  others,  if,  in  so  doing, 
their  sole  motive  is  to  establish  a  public 
watering  place.  Of  course,  such  places  af- 
ford great  relief  to  man  and  beast;  but, 
commendable  as  is  the  act  of  establishing 
them,  towns  have  no  right  to  take  private 
property  without  compensation  for  that 
purpose." 

Likewise,  a  county  has  no  right,  by  bor- 
ing a  well  and  erecting  a  plant  in  a  high- 
way over  which  the  public  has  only  an 
easement  of  right  of  way,  to  take  water 
flowing  or  percolating  through  the  soil  un- 
derneath the  surface  of  the  highway  for 
the  purpose  of  sprinkling  the  road, — the 
title  to  such  water  being  in  the  owner-  of 
the  fee,  and  such  purpose  not  being  a  neces- 
sary incident  to  the  establishment  or  main- 
tenance of  the  road  over  the  right  of  way 
and  the  enjoyment  by  the  public  of  its  ease- 
ment. Wright  v.  Austin,  143  Cal.  236,  65 
L.R.A.  949,  101  Am.  St.  Rep.  97,  76  Pac. 
1023. 

Nor  has  a  city  the  right  to  put  down  a 
well  in  a  street  in  which  the  public  has  only 
an  easement,  for  the  sole  purpose  of  tapping 
the  vein  supplying  a  valuable  well  of  min- 
eral water  on  the  adjoining  properly  of  the 
owner  of  the  fee.  Hamby  v.  Dawson 
Springs.  126  Ky.  451,  12  L.R.A.(N.S.)  1164, 
104  S.  W.  259. 
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Barto  y.  Stewart,  21  Wash.  605,  50  Pac. 
480,  that  the  word  "claim"  is  sjnonymotiB 
with  the  term  "cauae  of  action."  In  other 
cases— Postel  y.  Seattle,  41  Wash.  432,  83 
Pac.  1025,  and  Jurey  y.  Seattle,  50  Wash. 
272,  07  Pac.  107— it  is  said  that  like  stat- 
utes are  broad  enough  to  cover  a  demand  of 
every  kind  or  nature.  In  all  of  the  cases 
decided  by  this  court,  however,  the  facts 
were  such  that  they  would  or  might  result 
in  a  money  judgment.  Under  the  probate 
statute  of  nonclaim,  this  court,  with  almost 
all  others,  has  held  that  a  mortgage  may  be 
foreclosed  without  presentation  of  claim; 
the  remedy  being  in  equity  and  no  personal 
judgment  being  sought.  In  this  case  the 
question  for  presentation  to  the  board  was 
not  alone  that  of  legal  liability  for  past 


trespasses,  but  to  restrain  its  future  con- 
duct and  to  quiet  title  to  property  the  fee 
of  which  is  in  the  plaintiffs.  We  think  an 
entirely  different  rule  prevails  where  an  ac- 
tion is  brought  to  restrain  a  threatened 
injury,  or  to  quiet  title  to  property  claimed 
by  the  moving  party.  The  statute  (§  3918, 
Rem.  ft  Bal.  Code)  seems  to  imply  that  only 
such  claims,  demands,  and  accounts  as  are 
capable  of  being  audited,  and  ux>on  which 
warrants  may  be  drawn,  come  within  iti 
compensation.  If  the  construction  put  up- 
on the  statute  by  the  lower  court  is  to  be 
taken  as  the  proper  one,  it  would  follow 
that  in  all  cases  where  a  claim  for  equitable 
relief  existed,  the  party  aggrieved  would  b« 
obliged  to  suffer  a  threatened  injury  or  in- 
vasion of  property  right  before   he  could 


In  this  case,  however,  it  seems  to  have 
been  recognized  that  a  city,  under  its  ease- 
ment, may  put  down  wells  in  its  streets  to 
obtain  the  water  necessary  for  ordinary 
public  purposes,  the  court  saying:  ''While 
a  town  may  put  down  a  well  in  its  streets 
to  obtain  necessary  water  for  public  pur- 
poses, it  has  no  right  to  hunt  in  the  streets 
for  a  vein  of  mineral  water,  the  private 
property  of  the  abutting  landowner,  so  as 
to  take  this  private  property  for  public  use 
without  compensation  to  him.  .  .  .  The 
right  to  minerals  under  the  surface  did  not 
pass  to  the  town  by  the  grant  of  the  street, 
although  it  had  the  right  to  obtain  water 
for  ordinary  purposes.  A  grant  of  a  street, 
like  any  other  grant,  must  be  construed  to 
carry  with  it  only  such  things  as  were  rea- 
sonably within  the  contemplation  of  the 
parties  at  the  time.  It  was  not  within 
the  presumed  intention  of  the  parties  at  the 
time  the  street  was  established,  that  the 
town  might  put  down  wells  to  make  free  to 
the  public  valuable  mineral  rights  under  the 
surface;  and,  although  the  srowth  of  the 
town  might  be  accelerated  by  this,  it  is 
none  the  less  an  invasion  of  private  rights. 
.  .  .  Although  the  town  may  put  down 
in  the  street  enough  wells  to  obtain  the 
water  necessary  for  ordinary  public  pur- 
poses, it  cannot  be  allowed  to  put  down 
other  wells  for  another  purpose  when  pal- 
pably there  is  no  necessity  for  them.  The 
town  is  not  the  owner  of  the  fee.  It  has 
no  property  in  the  minerals  beneath  the 
surface,  and  has  no  right  to  interfere  with 
them  except  so  faj  as  the  exercise  of  its 
easement  may  authorize." 

And  in  Lostutter  v.  Aurora,  126  Ind.  436, 
12  L.R.A.  259,  26  N.  E.  184,  it  was  held 
that  municipal  authorities  may  fit  up  and 
maintain  in  a  city  street  for  public  use, 
without  the  consent  of  the  abutting  owner, 
a  well  which  was  dug  by  a  former  owner  of 
the  lot  for  his  private  benefit,  and  has  long 
been  abandoned. 

In  this  case  the  court  said:  "It  is  un- 
doubtedly the  law  that  the  abutter  has  a 
private  property  right  in  the  street  dis- 
tinct from  that  of  the  public,  of  which  he 
cannot  be  deprived  without  compensation. 
41  L.R.A.(N.S.) 


.  .  .  This  established  principle  leads  to 
the  doctrine  that  the  street  cannot  be  di- 
verted from  the  use  to  which  it  was  dedi- 
cated, and  that  an  additional  burden  can- 
not be  laid  upon  the  property  without  law- 
ful authority,  and  after  compensation  has 
been  paid  or  tendered.  This  much  is  clear. 
But  an  urban  servitude  is  very  ccnnprehen- 
sive.  It  is  always  much  more  comprehen- 
sive than  a  suburban  one.  .  .  .  The 
rights  of  a  municipality,  vested  in  it  as 
the  owner  of  an  urban  servitude,  authorize 
it  to  use  the  street  for  many  other  purposes 
than  that  of  travel.  .  .  .  We  can  see 
no  reason  why  a  well  originally  dug  by  a 
lot  owner  ma^  not  became  a  public  con- 
venience for  citizens  and  travelers,  and  as 
such  maintained  by  a  municipal  corpora- 
tion. The  principle  asserted  by  the  au- 
thorities to  which  we  have  referred  clearly 
authorizes  the  conclusion  that  a  well  origi- 
nally dug  in  a  street  by  a  lot  owner  may  be 
taken  charge  of  by  the  corporate  authori- 
ties,  and  made  fit   for  convenient  public 


use. 


n 


As  to  the  right  of  the  public  to  make  use 
of  the  water  in  a  highway  after  the  owner 
of  the  fee  has  acquiesced  in  a  public  use 
thereof  for  a  time  equal  to  the  period  of 
limitation,  that  is,  the  power  of  the  public 
to  acquire  by  prescription  the  right  to  make 
use  of  the  water,  while  no  other  case  aside 
from  KisEB  v.  Douglas  Countt  has  been 
found,  it  seems  clear,  as  held  in  that  case, 
that  the  public,  or  at  least,  the  inhabitants 
of  a  political  subdivision,  such  as  a  city, 
town,  or  county,  in  their  corporate  capacity, 
have  the  power  to  thus  acquire  such  right 
Public  authorities  may  undoubtedly  pur- 
chase water  rights  for  the  public  use.  And 
it  has  been  said,  generally,  that  "the  right 
to  take  water  for  a  water  supply  may  be  ac- 
quired by  adverse  possession  continued  for 
the  prescriptive  period."  3  Famham,  Wa- 
ters, §  741,  p.  2261.  So,  entirely  apart 
from  the  rights  of  the  public  under  its  ease- 
ment of  passage  over  the  highway  right  of 
way,  it  would  seem  that  it  might  acquire 
the  wholly  independent  ri^ht  to  make  use  of 
the  water  as  well  in  a  highway  as  on  any 
other  land  wholly  private.  A.  C.  W. 
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obtain  redress  or  relief;  for  it  is  a  matter 
of  common  knowledge  that  in  most  of  the 
counties  of  the  state  the  commissioners 
seldom  meet  oftener  than  once  in  each 
month,  and  sometimes  at  less  frequent  in- 
tervals. It  was  never  the  intention  of  the 
legislature  to  deny  remedies  for  an  actual 
wrong;  the  only  purpose  of  the  statute  be- 
ing to  insure  opportunity  to  settle  and  com- 
promise claims  that  might  be  reduced  to 
money  judgments,  and  to  save  the  cost  of 
an  action.  "Such  charter  or  statutory  pro- 
visions, so  far  as  the  requirement  of  a  no- 
tice or  presentment  as  a  condition  precedent 
is  concerned,  are  in  derogation  of  common 
right,  and  should  be  strictly  construed,  and 
cannot  be  extended  by  implication  beyond 
their  own  terms.  •  •  •  It  has  been  held 
that  the  requirement  of  a  prescribed  notice 
or  presentation  does  not  apply  where  the 
injury  is  caused  by  a  nuisance,  nor  to  a 
suit  in  equity  for  relief  from  continued 
wrongful  acts  in  the  nature  of  a  trespass, 
although  there  is  also  involved  a  demand 
for  damages  in  the  past."  28  Cyc  1460. 
In  Sammons  v.  Qloversville,  175  N.  Y.  346, 
67  N.  E.  622,  it  was  held  that  a  statute 
similar  to  our  own  had  no  application  to  a 
suit  on  the  equity  side  of  the  court.  In 
that  case  the  gravamen  of  the  action  was  a 
continued  trespass.  Upon  the  authority  of 
that  decision,  it  was  held  in  Gerow  v.  Li- 
berty, 106  App.  Div.  357,  94  N.  Y.  Supp. 
949,  that  the  statute  had  no  application 
where  the  action  was  brougnt  to  restrain 
a  nuisance.  In  that  case  the  demand  was 
for  an  order  restraining  the  flow  of  waste 
sewage  and  incidental  damage.  See  also 
Bowie  County  v.  Powell,  -^  Tex.  Civ.  App. 
— ,  66  S.  W.  237.  We  therefore  hold  that 
the  complaint  was  not  deficient  in  the  re- 
spect claimed. 

The  merits  are  argued  in  the  briefs,  and, 
inasmuch  as  the  case  is  to  go  back  for  re- 
trial, we  shall  pass  upon  the  law  of  the 
case.  Originally — ^that  is,  before  the  land 
owned  by  appellant  became  the  subject  of 
private  ownership— the  waters  of  the 
springs  now  in  controversy  were  open  to 
appropriation.  They  were  not  incident  to 
the  political  subdivision  of  land  upon  which 
they  were  situate,  and  they  might  have  been 
lawfully  appropriated  by  a  settler  upon 
other  land,  and  conveyed  by  him  and  ap- 
propriated to  his  own  use.  This  being  the 
legal  status  of  the  waters  in  controversy, 
we  think  they  might  well  become  the  sub- 
ject of  prescriptive  right;  the  real  question 
in  the  case  being  whether  such  right  can  be 
acquired  by  the  public.  The  case  is  difficult. 
But,  reasoning  from  the  fundamental  prin- 
ciples applicable  to  the  rights  of  the  general 
public,  it  can  be  settled.  In  the  case  of 
Smith  ▼.  Archibald,  L.  R.  6  App.  Cas.  489, 
41  L.R.A.(N.S.) 


the  right  of  the  public  to  the  waters  of  a 
well  alleged  to  be  public  was  considered  by 
the  House  of  Lords  and  privy  council,  and, 
while  the  public  right  might  have  been 
maintained  by  reference  to  what  is  known 
as  the  public  health  act,  a  right  in  the  gen- 
eral public  was  recognized.  In  Dungarvan 
Union  ▼.  Mansfield  [1897]  1  I.  R.  420,  it 
is  made  plain  that  the  public  health  act 
only  enacted  that  the  sanitaiy  authorities 
might  cause  all  public  wells  used  for  the 
gratuitous  supply  of  water  to  the  inhabit- 
ants of  a  community  to  be  continued,  main- 
tained, and  plentifully  supplied  with  water; 
in  other  words,  that  it  did  not  make  that 
common  which  had  hitherto  been  private. 
It  did  not  create,  but  provided  for  the  regu- 
lation and  maintenance  of  that  which  was. 
In  the  last  case  cited  the  well  was  situate 
on  the  defendant's  land,  at  a  short  distance 
from  the  public  road.  There  had  been  a 
village  about  the  well,  and  its  waters  had 
been  freely  used  by  its  inhabitants.  De- 
fendant partly  inclosed  the  ground  upon 
which  the  well  was  situate,  leaving  an  open 
passage  from  the  public  road  down  to  the 
well.  Finally  he  built  a  wall  which  com- 
pletely inclosed  the  well,  so  as  to  shut  out 
the  public  from  access  thereto.  Upon  de- 
mand, he  refused  to  restore  the  well  to  its 
former  condition.  His  principal  defense  was 
that  the  well  and  the  land  upon  which  the 
same  is  situate  is  exclusive  property,  and 
that  no  public  right  of  access  to  the  well 
or  right  of  public  user  of  the  water  had 
existed.  In  its  opinion  the  court  found  it 
unnecessary  to  consider  whether  the  soil 
and  freehold  of  the  well  passed  to  the  plain- 
tiff, for  it  said  that  in  either  case  the 
right,  whatever  it  was,  was  in  the  public, 
and  that  it  had  been  wrongfully  interrupted 
in  that  right  by  the  defendant. 

Recurring  now  to  the  case  of  Smith  y. 
Archibald,  supra,  the  prescriptive  right  of 
the  public  to  patronize  public  wells  is  rec- 
ognized and  clearly  discussed  by  Lord  Black- 
burn. He  states  that  the  right  contended 
for  by  the  public  authorities  could  have  been 
admittedly  acquired  by  an  individual,  and 
that  out  of  this  might  come  what  he  calls 
"an  aggregate  of  these  individual  rights," 
making  the  maintenance  of  the  well  thus 
subject  to  public  control.  In  Holm  firth  ▼. 
Shore,  59  J.  P.  344,  a  trough  or  cistern  re- 
ceived the  overflow  from  a  spring  at  some 
distance  from  the  highway,  and  had  been 
used  by  the  public  gratuitously  for  wat- 
ering cattle  and  for  domestic  purposes  for 
a  period  of  over  fifty  years.  The  defendant, 
the  owner  of  the  abutting  land,  erected  a 
^gate  to  prevent  the  access  of  cattle  to  the 
trough,  and  let  a  pipe  into  the  bottom  of 
the  trough  leading  into  his  own  house.  It 
was  held  that  the  trough  or  cistern  was  a 
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public  well,  used  for  the  gratuitous  supply 
of  water  to  the  inhabitants  of  the  communi- 
ty in  which  it  was  situate,  and  as  such 
came  under  the  jurisdiction  of  the  local  au- 
thorities. The  right  of  the  public  in  wells 
and  watering  places  located  upon  common 
ground  is  as  ancient  as  the  race.  Before 
tenure  in  land  was  recognized,  camps  were 
set  up  near  watering  places  by  the  roving 
races  out  of  which  the  Patriarchs  sprung. 
Many  of  the  sweetest  romances  of  the  Bible 
have  their  setting  about  wells  and  watering 
places  of  that  day.  They  were,  as  they  are 
now  in  many  of  the  older  villages  of  Europe, 
like  the  well  of  Nahor,  "at  the  time  of  the 
evening, — ^the  time  when  women  go  out  to 
draw  water," — a  piaoe  for  congregation, 
visitation,  and  gossip.  This  common  use  of 
water  has  furnished  the  principle  under- 
lying a  form  of  the  police  power  of  this  day, 
and  under  which  the  governing  bodies  of 
cities  and  towns  establish  water  systems  for 
the  use  of  the  public.  Having  title,  there- 
fore, the  right  to  maintain  a  common  water- 
ing place  should  not  be  denied  in  this  day, 
or  the  necessities  of  man  have  not  changed. 
Appellants  submit  a  number  of  cases  af- 
firming the  proposition  that  the  right  of  the 
public  in  a  road  is  no  more  than  an  ease- 
ment for  highway  purposes,  and  that  no  in- 
terest in  the  freehold  attaches,  except  such 
as  is  or  may  be  necessary  to  the  enjoyment 
of  the  easement.  They  say:  "The  title  of 
the  former  owner  is  not  extinguished;  but 
is  so  qualified  that  it  can  be  enjoyed,  sub- 
ject to  that  easement.  The  former  pro- 
prietor still  retains  his  exclusive  right  in 
all  mines,  quarries,  springs  of  water,  tim- 
ber, and  eaVth,  for  every  purpose  not  in- 
compatible with  the  public  right  of  way." 
Jackson  ex  dem.  Yates  v.  Hathaway,  15 
Johns.  447,  8  Am.  Dec.  263.  We  shall  re- 
fer to  but  two  of  the  cases  cited  in  support 
of  appellants'  contention,  for,  unless  criti- 
cally examined,  these  might  be  taken  as  con- 
trary authority.  In  Wright  v.  Austin,  143 
Cal.  236,  65  L.R.A.  949,  101  Am.  St.  Rep. 
97,  76  Pac.  1023,  the  general  principle  just 
quoted  was  reaffirmed,  and  it  was  held  that 
the  board  of  supervisors  of  Sonoma  county 
could  not  bore  a  well  in  a  highway  for  the 
purpose  of  collecting  a  percolating  or  sub- 
terranean flow  for  the  purpose  of  sprinkling 
the  public  road.  The  court  said:  "In  our 
opinion  the  subterranean  water  underlying 
a  highway  cannot  reasonably  be  said  to  be 
one  of  the  'incidents  necessary  to  enjoying 
and  maintaining  the  same,'  any  more  than 
can  the  waters  of  a  spring  be  said  to  be  an 
incident  to  the  easement."  This  decision  was 
made  to  rest  partly  upon  the  case  of  Suf- 
field  V.  Hathawav.  44  Conn.  521,  26  Am. 
Kep.  483.  The  Suffield  Case  is  the  main  re- 
liance of  appellants  on  this  appeal.  It  is 
41  I..R.A.(N.S.) 


said  in  the  brief,  quoting  from  the  Wright 
and  SuiBeld  Cases:  "As  against  the  owner 
of  land  abutting  on  a  public  highway,  the 
selectmen  of  the  town  have  a  right  to  drain 
a  spring  on  the  highway  on  such   owner's 
side  in  such  manner  as  to  render  the  high- 
way safe  from  its  overflow;  but  they  have 
no  right  to  divert  the  water  from  the  spring 
to  a  public  watering  trough  on  tl^  other 
side  of  the  highway.    .    .    .    'The  court  hav- 
ing found  that  the  works  removed  by  the  re- 
spondent were  useful  only  for  the  purpoae 
of  collecting  the  water  from  the  spring  and 
diverting  it  from  there  for  the  supply  of  a 
public  watering  trough,  this  ceases  to  l>e  a 
question  as  to  when,  if  ever,  a  court  will 
interfere   with    selectmen    in   the    exercise 
of  their  discretion  in  repairing  ways.    They 
had  ceased  to  act  for  that  purpose;    had 
ceased  to  provide  for  public  safety;  had  be- 
come ministers  to  the  public  comfort.     In 
this  last  capacity,  as  against  this  respond- 
ent, they  had  no  power  to  act  at  all.    There- 
fore we  think  there  is  no  place  for  a  dis- 
cussion as  to  their  mode  of  action.'"    But 
these   cases,   though   rightly   decided   upon 
the  facts,  nowhere  touch  the  point  involved 
in  the  instant  case.     If  in  either  of  these 
cases  the  abutting  owner  had  acquiesced  in 
a  public  use  of  the  waters  for  a  time  equal 
to  the  period  of  limitation,  a  prescriptive 
right  might  have  arisen.  Mr.  Elliott,  in  his 
work  on   Roads   ft  Streets,   3d   ed.   §   499, 
finds  the  rule  to  be  that  the  public  has 
only  an  easement  to  pass  over  the  highway. 
The  title  to  all  springs  and  waters  thereon 
remains  in  the  owner  of  the  fee.    He  also 
finds  that  the  abutting  owner  has  a  right  to 
restrain  the  use  of  the  highway  for  pur- 
poses inconsistent  with  the  easement.     In 
speaking  of  the  right  to  divert  the  flow  of 
water  in  a  highway,  he  says  the  rights  of 
the  owner  in  the  fee  are  not  to  be  unneces- 
sarily interfered  with,  "but  it  is  to  be  kept 
in  mind  that,  unless  there  is  an  appropria- 
tion by  due  process  of  law,  the  local  authori- 
ties have  no  right  to  use  the  water  even  for 
a  public  purpose;  as  highway  officers  their 
right  is  to  so  dispose  of  it  as  to  promote 
public  convenience  in  the  use  of  the  high- 
way."   Same  text,  3d.  ed.  §  558,  note.     It 
would  seem  that,  if  there  be  a  right  of  ap- 
propriation by  due   process   of  law,   there 
would  also  be  a  right  of  prescription;  and, 
indeed,  *it  is  recognized  in  the  case  of  Terre 
Haute  &  I.  R.  Go.  v.  Zehner,  166  Ind.  149, 
3   L.R.A.(N.S.)    277,   76   N.   E.    169.     The 
suggestion  of  the  Connecticut  court  that  the 
powers  of  the  highway  commissioners  do  not 
extend  so   far   as   to   allow   them   to  take 
means   to  minister  to  the  public   comfort 
is  altogether  too  broad.   We  have  no  doubt 
of  the  right  of  the  public  to  make  its  high- 
wars  comfortable  as  well  as  safe.    If  it  were 
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not  80,  improved  highways  in  the  modern 
■ense  of  the  term  would  he  impossible.  The 
right  to  park  streets,  plant  shade  trees,  and 
maintain  drinking  fountains  might  be  re- 
strained at  will  by  any  aggrieved  taxpayer. 
In  this  case  it  appears  that  the  watering 
trough  was  located  upon  a  long  reach  of 
road  through  a  semiarid  country,  one  of 
the  principal  thoroughfares  in  Douglas 
county.  We  opine  that  the  act  of  the 
county  would  not  be  questioned  if  the  board 
of  county  commissioners  had  bought  the 
waters  of  the  spring  and  carried  them  in  a 
pipe  to  a  watering  trough  on  the  highway, 
especially  so  where,  as  in  this  case,  water 
at  intervals  is  essential  to  the  comfort  of 
both  man  and  beast.  If  we  admit  this  right, 
the  legal  conclusion  quickly  follows,  that 
which  the  county  can  buy,  it  can  acquire  by 
prescription.  And  if  it  can  be  shown  in 
this  case  that  it  has  acquired  a  part  of  the 
waters  in  controversy  by  long-continued  use 
running  over  the  period  of  limitation,  a  de- 
cree should  follow  fixing  the  quantity  it  is 
entitled  to,  the  surplus,  if  any,  to  the  abut- 
ting owner. 

The  sufficiency  of  the  answer  is  questioned. 
We  believe  that  it  is  sufficient  to  raise  the 
issue  we  have  discussed  in  this  opinion.  We 
therefore  reverse  the  judgment  of  the  lower 
court,  and  remand  the  case,  with  instruc- 
tions to  proceed  to  trial. 


Fnllerton, 
JJ.,  concur. 


Parker,   Crow,  and  Gose, 


FLORIDA  SUPREME  COURT. 

STATE  OP  FLORIDA  EX  REL.  DARTHA 
CARTER  et  al. 

V. 

RHYDON  M.  CALL,  Judge. 

(—  Fla.  — ,  59  So.  789.) 

Evidence  -»  physical  examination  -»  X- 
ray  -»  power  of  court. 

1.  Section  3151,  General  Statutes  of  1906, 
giving  a  trial  court  discretionary   power, 

Headnotes  by  Hockkr,  J. 


in  a  suit  for  damages  for  personal  injury, 
to  appoint  a  physician  to  make  a  physical 
examination  of  an  injured  party,  is  to  be 
construed  with  due  regard  to  the  rights  of 
the  parties,  and  its  scope  is  not  to  be  ex- 
tended beyond  the  terms  of  the  statute; 
and  if  an  X-ray  examination  is  deemed  nec- 
essary, he  may  make  such  examination 
himself,  but  he  is  not  authorized  to  take 
X-ray  photographs  of  the  person  of  the 
injured  party;  nor  is  he  authorized  to  ap- 
point a  photographer  to  use  the  X-ray,  or 
to  take  X-ray  photographs,  without  the  con- 
sent of  the  injured  party. 

Continuance  -»  refusal  of  physical  ex* 
amination. 

2.  If  a  physician  is  appointed  by  a  trial 
court  to  make  the  physical  examination  pro- 
vided for  in  §  3151,  General  Statutes  of 
1906,  and  the  injured  party  refuses  to  per- 
mit the  physician  to  make  an  X-ray  ex- 
amination of  her  person  when  such  an  ex- 
amination is  necessary,  the  trial  court  com- 
mits no  error  in  continuing  the  case  because 
of  this  action  of  the  injured  party. 

(July  8,  1912.)  i 

MOTION  to  quash  a  writ  of  mandamus  to 
compel  the  respondent  judge  to  pro- 
ceed  with  a  certain  action  at  law  pending 
in  the  Circuit  Court  for  Duval  County,  in 
which  relators  are  plaintiffs,  and  in  which 
they  seek  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff's  wife  while 
a  passenger  on  the  defendant's  train.  Writ 
quashed. 

'the  facts  are  stated  in  the  opinion. 

Mr.  Alexander   St.    Clair  Abrams   in 

support  of  the  motion. 

Messrs.  Bisbee  &  Bedell,  contra: 

The  circuit  court  was  without  any  power 
independent  of  statute  to  require  either  of 
the  plaintiffs  to  submit  to  a  personal  phy- 
sical examination. 

Union  P.  R.  Co.  v.  Botsford,  141  U.  S. 
250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000; 
Larson  v.  Salt  Lake  City,  23  LJLA.(N.S.> 
462,  and  note,  34  Utah,  318,  97  Pac.  483. 

Only  the  one  person  may  be  appointed 
to  make  the  examination,  and  the  injured 
party  may  have  present  such  physicians  or 
attendants  as  she  desires. 

De  ^lay  v.  Roberts,  46  Mich.  160,  41  Am. 


Note,  —  Does  authority  for  physiiMl  ex» 
amination  of  a  plaintiff  in  an  action 
for  personal  injuries  inclttde  X-ray 
examination. 

Considering  the  length  of  time  since  the 
discovery  of  X-rays  there  is  a  surprising 
lack  of  authority  as  to  the  right  to  require 
a  physical  examination  by  that  process; 
ana  though  the  inference  may  be  drawn 
from  the  cases  collected  in  this  note  that  in 
a  proper  case  the  court  may  compel  an  ex- 
amination, no  one  of  them  except  State 
EX  BEL.  Carter  v.  Call  can  probably  be 
41  L.R.A.<N.S.) 


considered  direct  authority  on  the  ques- 
tion as  to  the  power  of  the  court  io  com- 
pel an  X-ray  examination. 

The  earliest  case  in  which  the  refusal  to 
require  an  X-ray  examination  was  assigned 
as  error  is  Wittenberg  v.  Onsgard,  78  Minn. 
342,  47  L.R.A.  141,  81  N.  W.  14.  In  that 
case,  the  appellate  court  considered  that  a 
request  for  an  X-ray  examination  was  prop- 
erly refused,  because  the  request  was  not 
seasonably  made,  and  also  because  it  did 
not  sufficiently  appear  that  the  person  by 
whom  the  defendant  desired  the  photo- 
graph to  be  taken  had  the  necessary  skill 
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Rep.  154,  9  N.'W.  146;  Shepard  v.  MUsouri 
P.  R.  Go.  85  Mo.  629,  55  Am.  Rep.  390. 

It  iB  not  within  the  power  of  the  judge  to 
delegate  to  another  the  duty  imposed  upon 
him  by  the  statute  of  determining  the  fit- 
ness of  the  person  to  make  that  examina- 
tion. 

Cooley,  Const.  Lim.  chaps.  10,  11. 

Mr.  A.  H.  KiniT  also  contra. 

Hocker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  mandamus  proceeding  instituted 
against  the  judge  of  the  fourth  judicial 
circuit  of  Florida,  and  comes  up  on  a  mo- 
tion to  quash  the  writ. 

It  appears  that  the  relators  brought  an 
action  at  law  for  damages  for  personal  in- 
juries sustained  by  relator  Dartha  Carter 
against  the  Florida  East  Coast  Railway 
Company.  Declaration  was  filed  October  3, 
1910.  Pleas  were  filed  and  issue  joined  in 
September,  1911.  The  defendant  company 
moved  the  court  to  require  the  relator  Dar- 
tha Carter  to  submit  to  such  a  physical 
examination  of  her  person  as  shall  be  rea- 
sonably sufficient  to  determine  her  physical 
condition  at  the  time  of  trial,  and  the 
nature  and  extent  of  her  alleged  injuries. 
The  circuit  judge  granted  the  motion,  and 
appointed  a  physician  of  Jacksonville,  Flor- 
ida, to  examine  the  said  Dartha  Carter  in 
the  presence  of  one  or  more  physicians  or 
attendants  of  the  said  Dartha,  if  she  de- 
sidered  their  presence.    The  order  required 


the  physician  to  make  and  file  a  report  in 
the  clerk's  office,  and  furnish  a  copy  of 
the  same  to  the  attorneys.  On  the  13th 
of  February,  1912,  the  physician  addressed 
a  letter  to  the  circuit  judge,  filed  in  the 
case,  stating  that  he  was  unable  to  deter- 
mine the  exact  and  true  character  of  the 
physical  conditions  "presenting,"  due  to  the 
refusal  of  Dartha  Carter  herself,  and 
through  her  attorney,  Mr.  A.  H.  King;  to 
consent  to  an  X-ray  examination  being 
made;  such  X-ray  examination  being,  in 
his  opinion,  absolutely  necessary.  A  con- 
tinuance of  the  case  was  applied  for  by  the 
defendant,  and  granted,  on  the  ground, 
amongst  others,  that  Dartha  Carter  re- 
fused to  submit  to  the  taking  of  an 
X-ray  examination.  On  May  21,  1912, 
the  physician  appointed  by  the  judge  in- 
formed him  by  letter  that  Dartha  Carter 
still  refused  to  submit  to  an  X-ray  examina- 
tion. On  June  3,  1912,  the  case  was  called 
for  trial,  and  the  plaintiffs  announced 
ready.  The  defendant  moved  for  a  con- 
tinuance, on  the  ground  that  Dartha  Carter 
still  refused  to  submit  to  an  X-ray  examina- 
tion. Plaintiffs  announced  in  open  court 
that  photographs  of  Dartha  Carter  had  been 
recently  taken  by  Dr.  Carey  P.  Rogers,  an 
eminent  surgeon  of  the  highest  professional 
attainments,  of  Jacksonville,  which  exhib- 
ited fairly  Dartha  Carter's  condition;  that 
these  were  ready  to  be  offered  in  open  court, 
and  had  been  offered  to  the  physician  ap- 
pointed by  the  court;   that  Dartha  Carter 


or  experience  to  apply  the  rays  without  in- 
jury to  the  plaintiff.  The  court  declined  to 
pass  upon  the  authority  to  require  such  an 
examination,  but  did  say:  "Ihe  discovery 
of  the  X-rays  is  comparatively  recent,  its 
utility  and  the  reliability  of  its  results  are 
already  so  well  established  as  scientific 
facts  that  courts  ought  to  take  judicial  no- 
tice of  them.  And  if  the  fact  that  the  ex- 
i)osure  of  the  person  to  these  rays  is  harm- 
ess  becomes  as  well  established  in  science 
as  is  the  accuracy  of  photographs  taken  by 
them,  there  is  as  much  reason  why,  in  a 
proper  case,  under  proper  safeguards,  and 
at  the  reasonable  request  of  the  defendant, 
that  plaintiff  should  be  required  .  .  . 
to  submit  his  neck  to  those  rays  for  the 
purpose  of  photographing  it,  as  there  is 
for  requiring  a  party  to  submit  his  person 
to  a  physical  examination.  .  .  .  Wheth- 
er science  is  as  yet  sufficiently  advanced  on 
the  subject  so  to  hold  may  admit  of  doubt, 
and  a  person  cannot  be  required  to  submit 
his  person  to  any  process  which  is  liable 
to  injure  him.  It  is  impracticable  to  stop 
the  trial  in  order  to  ascertain  by  evidence 
whether  the  exposure  of  a  part  of  the 
human  body  to  tliese  rays  is  liable  to  re- 
sult in  injury.  Moreover,  if  any  such  prac- 
tice should  obtain  there  would  be  no  uni- 
form rule  on  the  subject,  as  each  case  would 
depend  on  the  evidence  introduced  and  the 
41  L.R.A.(N.S.) 


conclusion  which  the  particular  judge  would 
draw  from  it.  Hence,  a  party  ought  not 
to  be  required  to  submit  his  person  to  the 
X-rays  until  it  is  so  well  established  as  a 
fact  in  science  that  the  process  is  harmless, 
that  the  courts  will  take  judicial  notice  of 
it.  It  may  admit  of  doubt  whether  that 
time  has  yet  arrived." 

In  Dean  v.  Wabash  R.  Co.  229  Mo.  425, 
129  S.  W.  953,  it  was  held  that  the  trial 
court  having  been  advised  that  .sometimes 
the  subjecting  of  a  person  to  that  process 
resulted  in  danger  to  him,  there  was  no 
error  in  overruling  the  motion  to  require 
the  plaintiff  in  a  negligence  action  to  sub- 
mit to  an  X-ray  photograph. 

And  in  Boelter  v.  R^s  Lumber  Co.  103 
Wis.  324,  79  N.  W.  243,  where  the  plaintiff 
in  a  negligence  action  had  submittcMl  to  an 
X-ray  examination  lasting  two  hours  or 
more,  during  which  he  was  by  accident 
burned,  and  as  he  had  already  permitted 
two  of  the  defendants'  medical  witnesses  to 
examine  him,  it  was  held  that  there  was  no 
abuse  of  discretion  in  refusing  to  compel 
him  to  submit  to  a  second  examination  by 
such  X-ray  process. 

Generally  as  to  power  to  compel  plain- 
tiff in  a  suit  to  submit  to  a  physical  ex- 
amination, see  note  in  14  L.R.A.  466,  and 
note  supplemental  thereto  in  23  LJtA 
(N.S.)  462.  J.  H.  B, 
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had  at  no  tinM  refused  to  eubmit  to  an  X>    to  have  been  unknown  to  the  common  law. 


ray  examination  by  the  phyeician  appointed 
by  the  court,  who  had  at  no  time  offered  to 
take  such  pictures,  but  had  insisted  that 
they  be  taken  by  a  photographer  personally 
objectionable  to  the  plaintiffs,  and  plain- 
tiffs offered  to  prove  that  the  photographer 
designated  by  the  physician  appointed  by 
the  court  was  an  improper  person  to  take 
said  photographs.  The  judge  replied  in  sub- 
stance: ''I  have  made  an  order  for  an  ex- 
amination by  I>r.  L.;  that  order  must  be 
complied  with.  If  you  have  any  objections 
to  the  person  designated  hy  Dr.  L.  to  take 
the  pictures,  you  must  make  those  objec- 
tions to  Dr.  L.  Until  that  order  is  com- 
plied with  this  case  cannot  be  tried,  and 
the  motion  for  continuance  is  granted." 
The  plaintiffs'  counsel  excepted  to  this  rul- 
ing, and  requested  the  judge  to  enter  a 
judgment  of  nonsuit  in  the  said  cause, 
which  request  the  judge  responded  to  in 
substance,  as  follows:  "No  jury  has  been 
impaneled  in  this  case.  There  can  be  no 
nonsuit.  The  order  will  be  that  the  case 
stand  continued."  The  case  was  continued. 
To  the  ruling  refusing  a  nonsuit>  and  con- 
tinuing the  case,  the  plaintiffs  excepted. 
The  relators  allege  that,  as  the  judge  will 
not  enter  a  nonsuit  and  will  not  proceed, 
they  are  remediless. 

The  authority  of  the  court  to  appoint 
a  physician  to  make  a  physical  examina- 
tion of  a  party  suing  for  damages  for  physi- 
cal injury  rests  in  this  state  solely  on 
§  3151,  General  Statutes  of  1906,  which  is 
as  follows: 

"In  all  actions  brought  in  the  courts  of 
this  state  to  recover  damages  for  personal 
injuries  allied  to  have  been  sustained,  it 
shall  be  discretionary  with  the  trial  court, 
upon  motion  of  the  defendant,  to  require 
the  injured  party,  if  living,  either  before  or 
at  the  time  of  the  trial  of  the  cause,  to  sub- 
mit to  such  physical  examination  of  his  or 
her  person  as  shall  be  reasonably  sufficient 
to  determine  physical  condition  at  the  time 
of  trial  and  the  nature  and  extent  of  the 
alleged  injuries.  The  physical  examination 
provided  shall  be  made  by  a  physician 
to  be  named  by  the  court,  in  the  pres- 
ence of  one  or  more  physicians  or  attend- 
ants of  the  injured  party,  if  the  party  so 
desires.  The  compensation  of  the  examin- 
ing physician  shall  be  fixed  by  the  court 
in  each  particular  case,  and  shall  be  in 
the  first  instance  paid  by  the  party  peti- 
tioning for  such  examination,  but  shall  be 
taxed  up  as  a  part  of  the  costs  of  the  case, 
subject  to  the  final  disposition  of  the  same." 

This  section  reposes  a  discretion  in  the 
trial  judge  which  should  be  exercised  with 
due  regard  to  the  rights  of  the  parties.  The 
practice  authorized  by  this  section  seems 
41  L.R.A.(N.S.)  68 


and  should  not  be  extended  beyond  the 
terms  of  the  statute.  16  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  811-815.  The  physician  ap- 
pointed to  conduct  the  examination  should 
possess  the  skill  and  qualifications  requi- 
site to  an  intelligent  performance  of  that 
duty.  Atchison,  T.  ft  S.  F.  R.  CJo.  v.  Thul, 
29  Kan.  466,  44  Am.  Rep.  659. 

It  seems  to  us  that  under  the  authority 
of  this  statute  a  trial  judge  may,  in  the 
exercise  of  a  sound  discretion,  on  the  mo- 
tion of  the  defendant,  appoint  a  physician, 
for  the  purposes  indicated  in  the  statute; 
that  such  physician  must  himself  make  the 
physical  examination  which  the  statute  au- 
thorizes; that,  while  he  may  use  the  X-ray 
in  his  examination,  he  has  no  authority  to 
take  X-ray  photographs  of  the  person  of 
the  party  examined  without  his  or  her 
consent;  and  much  less  has  he  authority 
to  appoint  an  outside  photographer  to  use 
the  X-ray,  or  to  take  such  photographs. 
The  reasons  for  confining  the  statute  to 
its  expressed  terms,  it  seems  to  us,  are 
obvious,  and  conspicuously  so  in  a  case 
like  the  instant  one. 

From  the  pleadings  before  us  it  ap- 
pears that  the  respondent  judge,  acting 
upon  two  reports,  made  to  him  by  the  phy- 
sician appointed  to  examine  the  plaintiff, 
to  the  effect  that  she  had  refused  to  permit 
him  to  make  an  X*ray  examination  of  her 
person,  continued  the  cause.  This  ruling 
was  proper,  if,  as  a  matter  of  fact,  the 
plaintiff  did  refuse  to  permit  such  physician 
to  make  such  X-ray  examination;  but  the 
physician  appointed  by  the  court  had  no 
authority  to  make  himself  or  to  have  a 
photograph  made  by  another,  without  the 
consent  of  the  plaintiff.  The  judge's  re- 
fusal to  permit  the  trial  of  the  case  until 
the  plaintiff  does  permit  such  effectual  ex- 
amination to  be  made  would  continue  to 
be  proper.  The  allegations  of  the  alterna- 
tive writ  in  these  respects  are  incomplete, 
indefinite,  and  defective;  and  it  is  there- 
fore hereby  quashed  and  dismissed,  at  the 
cost  of  the  relators. 

Whitfield,  Ch.  J.,  and  Taylor,  Shackle- 
ford,  and  Cockrell,  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  October  17,  1912: 

A  petition  for  rehearing  herein  suggests 
that  it  is  impracticable  for  the  physician 
appointed  by  the  court  under  the  statute 
to  make  the  physical  examination  of  the 
plaintiff  in  the  action  to  recover  damages 
for  personal  injuries  without  the  use  of  an 
X-ray  machine  and  the  assistance  of  sn 
expert  radiologist  to  operate  the  machine 
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and  make  the  plate  under  the  instmetiont 
of  the  examining  physician;  and  that,  as 
the  person  to  be  examined  refuses  to  submit 
to  a  physical  examination  in  the  presence 
of  any  other  person  than  the  appointed  phy- 
sician, except  such  persons  as  she  may 
select,  this  court  is  asked  to  so  construe 
the  statute  as  to  allow  the  examining  phy- 
sician to  have  with  him  at  the  physical  ex- 
amination such  assistants  as  he  thinks  to 
be  necessary  to  a  proper  examination.  The 
statute  is  the  only  authority  for  making  a 
physical  examination  of  a  person  who  is 
suing  for  personal  injuries,  and  the  statute 
expressly  provides  tiiat  the  appointment 
of  the  physician  to  make  the  physical  ex- 
amination "shall  be  discretionary  with  the 
trial  court,  upon  motion  of  the  defendant,  to 
require  the  injured  party,  if  living  .  .  . 
to  submit  to  such  physical  examination  of 
his  or  her  person  as  shall  be  reasonably 
sufficient  to  determine  physical  conditions 
at  the  time  of  trial,  and  the  nature  and 
extent  of  the  alleged  injuries.  The  physic- 
al examination  provided  shall  be  made  by  a 
physician  to  be  named  by  the  court  in  the 
presence  of  one  or  more  physicians  or  at- 
tendants of  the  injured  parly,  if  the  party 
so  desires."  [§  3151.]  Under  this  stat- 
utory authority,  which  is  the  sole  guide 
in  the  matter,  if  the  injured  party  objects 
to  the  presence  of  other  persons  than  the 
appointed  physician  at  the  physical  exam- 
ination, and  the  appointed  physician  cannot 
make  a  proper  physical  examination  of  the 
injured  party  without  other  persons  to 
assist  him,  it  is  within  the  discretion  of 
the  trial  court  to  appoint  another  physi- 
eian,  who  can  make  the  examination  as 
contemplated  by  the  statute;  but  that  court 
is  without  authority  to  compel  the  pres- 
ence of  another  than  the  physician  appoint- 
ed by  him. 
Rehearing  denied. 

miltfield,  Ch.  J.,  and  Taylor,  Shackle- 
ford,  Cockrell,  and  Hocker,  JJ.«  concur. 
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G.  O.  FISHER 
v. 

DELAWARE     TOWNSHIP     OF     WYAN- 
DOTTE  COUNTY,  Appt. 

(87  Kan.  674,  125  Pac.  94.) 

Oovnty  -*  Injtiry  to  serrant  —  liability. 
A  township  engaged  in  improving  a  pub- 

Headnote  by  BsNBOif,  J. 

41  L.R.A.(N.S.) 


lie  highway  acts  in  the  capacity  of  sa 
agency  of  the  state,  and  is  not  liable  to  an 
employee  for  personal  injuries  occasioned 
by  the  negligence  of  its  officers. 

(July  6,  1912.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Wyandotte  County  in  plaintiff's  favor  in  in 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note, -^  lAabUity  of  toumahipa  for  in^ 
jury  to  employee  engaged  in  repair^ 
ing  hightpoy. 

The  inquiry  here  is  as  to  the  liability  of 
a  town  or  township  which  is  an  inTolun- 
tary  corporation  or  quasi  corporation,  as 
distinguished  from  one  which  is,  as  in 
some  jurisdictions,  really  a  voluntary  mu- 
nicipal corporation;  and  the  rule  seems  to 
be,  as  announced  in  Fishex  v.  Delaware 
Twp.,  that,  being  but  a  quasi  oorporatioB. 
it  acts  as  an  agent  for  the  state,  and  so 
has  the  same  limitation  as  to  liability. 

Towns  and  townships,  being  involuntary 
quasi  municipal  corporations,  are  not  lia- 
ble for  injuries  to  private  individuals 
through  their  failure  to  perform  public  or 
governmental  functions;  nor  are  they  liable 
for  the  default,  negligence,  or  other  torts 
of  their  officers  in  the  performance  of  gov- 
ernmental functions,  unless  such  liabilitv 
is  expressly  imposed  by  statute.  38  Cjc 
641. 

In  O'Brien  v.  Derry,  73  N.  H.  198,  60 
Atl.  843,  where  a  laborer  upon  the  high- 
ways in  a  town  was  injured  by  reason  of 
a  defective  cart  upon  which  he  was  riding 
by  direction  of  the  highway  agent  for  the 
town,  in  holding  that  the  town  was  not  lia- 
ble at  common  law  for  such  injury,  it  was 
said  that  the  construction  and  repair  of 
highways  legally  laid  out  are  governmental 
acts,  and  their  essential  character  as  such 
is  not  changed  by  a  l^slative  action  im- 
posing the  duty  of  superintending  and  doing 
the  work  required  upon  officers  selected  by 
the  towns  or  appointed  in  some  other  way. 
If  the  selectmen  of  a  town  are  required  by 
the  legislature  to  superintend  the  repairs  of 
the  highways  in  the  town,  they  act  in  that 
respect  as  public  officers  of  a  state,  and  not 
as  the  private  corporate  agents  of 'the  town. 

And  in  Gates  v.  Milan,  76  N.  H.  1.35,  35 
L.R.A.(N.S.)  599,  80  Atl.  39,  it  was  held 
that  the  fact  that  a  town  accepted  the 
state's  offer  of  aid  for  the  permanent  im- 
provement of  its  highways,  and  undertook 
the  work  of  such  improvement,  did  not  de- 
prive it  of  its  character  of  a. governmental 
agency  in  the  performance  of  the  work,  so 
as  to  make  it  liable  for  injury  to  employees 
due  to  its  negligent  method  of  doing  work. 

Generally,  as  to  liability  of  townships  for 
defects  in  highway,  see  note  in  13  UELA. 
(N.8.)  1219.  J.  H.  6. 


1912. 


FISHER  ▼.  DELAWARE  TWP. 


1076 


Messrs.  Xi.  W.  KepUnser  and  €.  W. 
Trlckett»  for  appellant. 

Counties,  townships,  and  school  districts 
are  not  liable  for  injuries  sustained  through 
the  negligence  of  their  officials,  unless  such 
liability  is  provided  for  by  express  statute. 

Eikenberry  v.  Bazaar  Twp.  22  Kan.  556, 
31  Am.  Rep.  198;  Silver  v.  Clay  County,  76 
Kan.  228,  91  Pac.  65;  Shawnee  County  v. 
Jacobs,  79  Kan.  78,  21  L.R.A.(N.S.)  209,  99 
Pac.  817;  Bailey  ▼.  Lawrence  County,  6  8. 
D.  393,  49  Am.  St.  Rep.  881,  69  N.  W.  219 ; 
3  l>ill.  Mun.  Corp.  §  1023a;  Edson  v. 
Olathe,  81  Kan.  332,  36  L.R.A.(N.S.)  861, 
105  Pac.  521;  LaClef  v.  Concordia,  41  Kan. 
323,  13  Am.  St.  Rep.  285,  21  Pac.  272;  New 
Kiowa  V.  Graven,  46  Kan.  114,  26  Pac  426; 
Colwell  V.  Waterbury,  74  Conn.  668,  67 
L.R.A.  218,  51  Atl.  530;  Hollenbeck  v.  Win- 
nebago County,  95  111.  148,  35  Am.  Rep. 
151. 

Mr.  James  F.  Getty  for  appellee. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  suffered  while  working 
upon  a  public  road.  The  question  is  wheth- 
er the  township  is  liable. 

The  road  is  one  of  the  public  highways 
which  the  board  of  county  commissioners  of 
Wyandotte  county  is  authorized  to  improve 
and  maintain  by  chapter  276  of  the  Laws 
of  1899.  In  pursuance  of  §  2  of  that  act, 
the  township  board  had  proceeded  to  grade 
the  Kaw  Valley  road.  At  the  time  of  the 
accident  work  was  in  progress  filling  up 
and  widening  a  place  in  the  grade.  The 
appellee  was  injured  in  this  work  while  op- 
erating a  defective  scraper.  He  alleges  that 
he  was  in  the  employ  of  the  township,  and 
that  it  is  liable  because  it  furnished  a  de- 
fective appliance  which  caused  the  injury. 
The  appellant  denies  that  the  appellee  was 
in  its  service,  and  alleges  that  the  work  was 
being  done  by  the  county  authorities.  It 
also  denies  liability  for  any  negligence  of  its 
officers  in  any  work  upon  the  road.  Tlie 
evidence  shows  that,  in  pursuance  of  an  ar- 
rangement between  the  county  and  town- 
ship boards,  the  latter  undertook  to  grade 
the  roadbed,  and  completed  that  work  ac- 
cording to  stakes  set  by  the  county  engi- 
neer. The  county  board  or  the  chairman  of 
that  board,  however,  ordered  additional 
work  upon  the  grade.  For  this  purpose  the 
foUowing  order  was  given: 

O.  K.  Williamson: 

Tou  are  authorized  by  me  as  chairman  of 
the  board  of  county  commissioners  to  em 
ploy  teams  and  men  to  grade  roads  and 
ditch  them  (along  the  Kaw  Valley  road)  ac- 
cording to  your  survey. 
41  L.R.A.(N.S.) 


Mr.  Williamson  had  previously  been  en- 
gaged in  doing  similar  road  work  for  the 
township  board.  Pursuant  to  the  above  or- 
der, he  preceded  to  work  upon  the  grade, 
when  the  township  board,  finding  this  work 
in  progress,  notified  him  that  the  board 
would  not  be  responsible  for  the  pay,  where- 
upon he  said  he  was  doing  the  work  for  the 
county.  After  this  notice  no  further  ob- 
jection was  made,  and  Williamson  employed 
the  appellee  to  work  with  his  team  in  filling 
up  the  grade,  where  he  was  hurt.  The  scrap- 
er was  one  of  a  number  that  had  been  bor- 
rowed by  the  township  board  for  the  grad- 
ing it  had  previously  done,  and  the  road 
overseer  consented  that  Williamson  might 
use  it  for  this  particular  work.  In  doing 
road  work  generally  in  the  township,  it  was 
the  custom  for  the  member  of  the  township 
board  residing  in  the  vicinity  of  the  im- 
provement to  employ  the  necessary  labor, 
supervise  the  work,  and  report  to  the  board, 
but  no  resolution  or  formal  order  to  that 
effect  had  been  adopted.  The  clerk  resided 
at  Edwardsville,  and  had  personally  looked 
after  the  grading  of  this  road,  but  it  had 
been  done  with  the  knowledge  and  by  con- 
sent of  all. 

The  appellee  was  injured  on  January  26, 
1910.  About  a  year  before  that  time  he  had 
been  employed  by  the  clerk  of  the  board, 
and  had  worked  with  other  laborers  in  grad- 
ing this  road.  Early  in  January,  3910,  he 
applied  to  the  clerk  for  further  work.  The 
evidence  relating  to  the  interviewers  on  this 
subject  is  conflicting,  but  the  testimony  of 
the  appellee  must,  in  the  light  of  the  ver- 
dict in  his  favor,  be  accepted  as  true.  His 
testimony  in  brief  was  that  the  clerk  said 
to  him,  "We  are  going  to  fill  up  that  low 
place  out  there;"  that  "0.  K.  (Williamson) 
was  going  to  be  the  boss  of  it."  He  worked 
for  the  township  a  day  or  two,  hauling 
stone  under  the  orders  of  the  clerk,  and 
then,  seeing  that  the  additional  grading  was 
in  progress  at  the  place  which  the  clerk  had 
indicated,  he  applied  to  Williamson,  and  was 
immediately  set  to  work  and  soon  after- 
wards was  injured.  The  answer  contains  a 
verified  denial  of  the  allegation  that  Wil- 
liamson was  the  agent  of  the  township.  An 
estoppel  is  pleaded  in  the  reply  based  upon 
the  conduct  of  the  township  and  its  officers 
giving  the  appellee  reason  to  believe  that 
the  work  was  being  done  for  the  township. 
The  jury  found  that  Williamson  was  the 
agent  of  the  township  board,  but  that  no 
officer  of  the  township  except  the  clerk  ever 
fl^ave  the  appellee  reason  to  suppose  that 
Williamson  was  such  agent,  and  none  of 
them  knew  of  the  talk  between  the  appellee 
and  the  clerk. 

The  defense  is  based  principally  upon 
contentions  that  a  township  is  not  liable 
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for  injuries  sustained  through  the  negli- 
gence of  its  officers  unless  such  liability  is 
created  bj  statute,  and  that  neither  the 
township  nor  the  township  board  of  higfa> 
way  commissioners  employed  the  i4>pellee 
or  carried  on  the  work  in  which  he  was  in- 
jured. The  first  of  the  above  propositions 
rests  upon  a  distinction  declared  at  an  early 
day  by  this  court  between  municipal  corpo- 
rations proper,  such  as  cities,  and  quasi  cor- 
porations, such  as  counties,  townships,  and 
school  districts.  Ck>ncerning  the  latter  it 
was  said:  ^True,  thay  are  called  in  the 
statute  'bodies  corporate.*  .  .  .  Yet  they 
are  denominated  in  the  books,  and  known 
to  the  law,  as  'quasi  corporations,'  rather 
than  as  'corporations  proper.'  They  pos- 
sess some  corporate  functions  and  attri- 
butes but  they  are  primarily  political  sub- 
divisions, agencies  in  the  administration  of 
civil  government,  and  their  corporate  func- 
tions are  granted  to  enable  them  more  read- 
ily to  perform  their  public  duties."  Beach 
▼.  Leahy,  11  Kan.  23,  29.  The  history  and 
the  reason  of  this  distinction  are  given 
in  the  opinion  in  that  case,  and  are  elabo- 
rately stated  in  the  leading  case  of  Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332, 
freely  cited  in  decisions  and  text-books. 

In  Eikenberry  v.  Bazaar  Twp.  22  Kan. 
666,  31  Am.  Rep.  198,  it  was  declared  that, 
while  cities  are  municipal  corporations  prop- 
er, townships  are  quasi  corporations,  and 
that  the  difference  between  them  is  well 
established.  Applying  this  distinction,  it 
was  held  that,  as  there  is  no  express  stat- 
ute imposing  a  liability  upon  townships  for 
injuries  sustained  from  defects  in  highways, 
they  are  not  liable  for  damages  for  neglect 
of  duty  in  failing  to  keep  a  public  road  in 
safe  condition.  But  it  was  held  in  Jansen  v. 
Atchison,  16  Kan.  358,  after  a  review  of  ear- 
lier cases,  that  a  city  was  liable  in  such  a 
case.  In  Marion  County  v.  Riggs,  24  Kan. 
265,  the  same  rule  of  nonliability  was  ap- 
plied in  an  action  against  a  county,  al- 
though an  earnest  effort  was  made  by  coun- 
sel to  induce  the  court  to  reconsider  its  pre- 
vious ruling.  It  is  a  significant  fact  that 
the  opinion  in  House  v.  Montgomery  Coun- 
ty, 60  Ind.  580,  28  Am.  Rep.  657,  then  cited 
as  opposed  to  the  decisions  of  this  court, 
was  afterwards  overruled  in  Jasper  Coun- 
ty V.  Allman,  142  Ind.  573,  39  L.R.A.  58,  42 
N.  E.  206,  establishing  the  rule  in  that  state 
in  harmony  with  the  decisions  of  this  state 
and  the  weight  of  authority  on  this  subject. 
See  also  Smith  v.  Allen  County,  131  Ind. 
116,  30  N.  E.  049.  The  principle  was  again 
affirmed  in  an  action  based  upon  the  neg- 
ligence of  a  township  in  failing  to  erect 
watermarks  at  a  ford.  Quincy  Twp.  v. 
Sheehan,  48  Kan.  620,  29  Pac.  1084.  In  an- 
other action  to  recover  damages  for  the 
41  L.R.A.(N.S.) 


,  neglect  of  a  board  of  education  in  failing  to 
I  take  a  bond  from  a  contractor  as  required 
I  by  statute,  the  court  held:  "A  quasi  mu- 
nicipal corporation,  like  the  board  of  educs- 
tion  of  a  city,  is  never  liable  for  the  conse- 
quences of  a  breach  of  public  duty  or  the 
neglect  or  wrong  of  its  officers,  unless  there 
is  a  statute  expressly  imposing  such  liabil- 
ity.'' Rock  Island  Lumber  &  Mfg.  Co.  v. 
Elliott,  59  Kan.  42,  51  Pac  894.  The  rule 
of  noidiability  of  counties,  townships,  and 
school  districts  for  the  negligence  of  their 
officers  having  been  Established,  the  l^sls- 
ture,  by  chapter  237  of  the  Laws  of  1887 
(Gen.  Stat.  1909,  §  658),  declared  that  conn- 
ties  and  townships  might  be  held  liable  for 
damages  caused  by  defective  bridges  and 
highways  in  certain  cases;  but  it  was  said 
in  Cunningham  ▼.  Clay  Twp.  69  Kan.  373, 
376,  76  Pac.  907,  that^  before  the  enactment 
of  that  statute,  such  an  action  could  not 
have  been  'maintained,  and  the  limit  of  the 
township's  liability  nuist  therefore  be  found 
in  the  statute  itself.  Again,  in  Shawnee 
County  V.  Jacobs,  79  Kan.  76,  21  L.RJL 
(N.S.)  209,  99  Pac.  817,  it  was  held  that  a 
county,  in  building  a  bridge  upon  a  public 
highway,  acts  as  a  subdivision  of  the  state 
government,  and  is  not  liable  for  the  neg- 
ligent performance  of  the  work,  unless  ex- 
pressly made  so  by  statute.  Judge  Dillon 
states  the  prevailing  rule  thus:  "In  the 
United  States  there  is  no  common-law  ob- 
ligation resting  upon  quasi  corporations, 
such  as  counties,  townships,  and  New  Eng- 
land towns,  to  repair  highways,  streets,  or 
bridges  within  their  limits,  and  they  are  not 
obliged  to  do  so  unless  by  force  of  stat- 
ute. Even  when  the  legislature  enjoins  up- 
on corporations  of  this  character  the  duty 
to  make  and  repair  roads,  .streets,  and 
bridges,  and  confers  the  power  to  levy  taxes 
therefor,  the  general  tenor  of  the  decisions 
is  to  treat  this  as  a  public,  and  not  a  cor- 
porate, duty,  and  to  regard  such  corpora* 
tions  in  this  respect  as  public  or  state  agen- 
cies, and  not  liable  to  be  sued  civilly  for 
damages  caused  by  the  neglect  to  perform 
this  duty,  unless  the  action  be  expressly 
given  by  statute."  4  Dill.  Mun.  Corp.  5th 
ed.  §  1688.  While  the  soundness  of  this  dis- 
tinction has  been  questioned,  it  is  too  firmly 
fixed  in  the  jurisprudence  of  this  state,  fol- 
lowing tne  weight  of  authority  elsewhere, 
to  be  overturned  except  by  legislative  action. 
If  the  policy  had  not  been  approved  by  the 
people,  it  is  fair  to  presume  that  it  would 
have  been  changed  by  statute.  The  fact 
that  it  was  modified  in  some  respects  in- 
dicates the  legislative  purpose  to  adhere 
to  it  in  others. 

The  appellee  seeks  to  distinguish  the  cases 
cited,  and  to  uphold  the  liability  of  the 
township  upon  the  proposition  that  it  was 
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specially  authorized  to  create  the  relation  of 
master  and  eervant.  The  statutes  are  re- 
ferred to  constituting  the  trustee,  clerk, 
and  treasurer  a  hoard  of  highway  commis- 
sioners to  have  charge  of  roads  and  hridges, 
imposing  upon  them  the  duty  to  make  im- 
provements and  repairs,  and  authorizing 
them  to  let  contracts,  appoint  overseers, 
and  employ  lahorers  as  they  may  deem  ex- 
pedient. Gen.  Stat.  1009,  §§  9629,  9633, 
9634.  Reference  is  also  made  to  the  stat- 
ute constituting  the  township  a  body 
politic  and  corporate.  It  is  argued 
that  these  provisions  devolve  ministe- 
rial duties  upon  the  hoard  not  given  by 
earlier  statutes,  from  which  the  liability 
daimed  to  exist  in  this  instance  arises. 
Townships  and  counties  were  declared  to  be 
bodies  politic  and  corporate  by  the  General 
Statutes  of  1868  (Gen.  Stat.  1868,  chap.  25, 
§  1,  and  chapter  110,  §  1),  but  in  Beach  y. 
Leahy,  supra,  it  was  held  that  this  fact 
did  not  change  the  principle.  By  the  sec- 
tion last  referred  to  a  township  was  also 
authorized  to  make  all  contracts  necessary 
or  convenient  for  the  exercise  of  its  cor- 
porate powers.  Road  overseers  were  pri- 
marily and  specially  charged  with  the  re- 
pair of  roads  before  the  act  creating  the 
township  board  of  highway  commissioners 
was  passed.  Hari  y.  Ohio  Twp.  62  Kan.  316, 
62  Pac.  1010;  Shanks  v.  Pearson,  66  Kan. 
168,  71  Pac.  252.  It  was  also  their  duty  to 
open  new  roads.  Laws  1874,  chap.  108,  §  12. 
Such  improvements  necessarily  required 
labor,  and  provisions  existed  for  levying  and 
collecting  taxes  and  auditing  the  accounts 
of  overseers  for  expenditures  therefor.  It 
will  be  noticed  that  several  of  the  decisions 
cited  were  made  after  the  act  creating  a 
board  of  highway  commissioners  was  passed, 
yet  it  was  not  suggested  in  any  of  them 
that  its  provisions  had  wrought  any  change 
in  the  liability  of  townships  or  counties  for 
negligence  of  their  officers. 

The  particular  statute  under  which  the 
road  in  question  was  improved  does  not  ex- 
pressly confer  authority  on  the  township 
board  to  grade  the  road,  but  provides  that, 
when  graded  by  the  township  board,  road 
overseer,  or  by  any  parties,  it  shall  be  the 
duty  of  the  county  commissioners  to  cause 
it  to  be  macadamized.  It  is  not  denied, 
however,  that  the  board  had  the'  power  to 
do  the  necessary  grading  under  the  general 
provisions  of  law  defining  their  power  and 
duties.  In  this  situation  it  is  contended 
that  the  relation  of  master  and  servant  was 
voluntarily  created,  and  that  the  township 
is  liable  for  negligence  as  in  ordinary  cases 
where  that  relation  exists.  The  decisions 
before  referred  to  are  also  differentiated  in 
the  argument  by  the  fact  that  the  duties 
negligently  performed  in  those  cases  were 
41  L.R.A.(N.8.) 


duties  due  to  the  public  generally,  while 
here  the  duty  of  the  appellant  to  furnish 
a  safe  appliance  was  special  and  particular. 
This  claim  of  a  distinction  as  related  to 
actions  against  counties  and  townships 
based  upon  negligence  is  not  supported  by 
the  weight  of  authority.  The  broad  rea- 
son upon  which  exemption  from  liability 
exists  is  that  the  township  or  county,  as 
the  case  may  be,  in  building  roads,  is  act- 
ing in  the  capacity  of  an  agent  of  the  state, 
— ^the  sovereignty, — and  is  no  more  liable 
than  the  state  itself  would  be,  should  it 
employ  some  other  agency  in  doing  the 
work.  That  building  and  improving  high- 
ways is  a  general  public  or  governmental 
duty  has  never  been  doubted.  True,  cities 
are  held  liable  for  defective  streets,  and 
townships  are  not,  but  the  reason  for  this 
difference  is  not  based  upon  the  supposition 
that  a  city  street  is  a  private  affair,  and  a 
county  or  township  road  is  not,  for  both  arc 
general  and  public.  This  matter  was  con- 
sidered in  Wulf  y.  Kansas  City,  77  Kan.  368, 
^73,  94  Pac.  207,  212.  The  question  there 
related  to  the  control  of  parks  and  boule- 
vards, and  it  was  said:  "That  public  parks 
are  not  for  the  sole  use  and  benefit  of  the 
citizens  of  the  city,  but  are  for  the  enjoy- 
ment of  the  public  generally,  while  ordina- 
rily subject  to  municipal  management,  has 
been  frequently  held."  Again,  it  was  said 
in  Shawnee  County  v.  Jacobs,  79  Kan.  76, 
21  LJlwA.(N.S.)  209,  99  Pac.  817;  "The 
duty  of  building  bridges  and  maintaining 
the  public  highway  has  devolved  upon  the 
counties  and  townships  of  this  state  since 
its  organization.  In  the  performance  of  this 
duty  the  county  acts  as  an  agency  of  the 
state,  and  is  no  more  liable  for  its  acts  while 
so  engaged  than  the  state  itself  would  have 
been  if  doing  the  same  work."  The  fore- 
going applies  to  townships,  for  both  are 
agencies  of  the  state  so  far  as  they  are  au- 
thorized by  the  legislature  to  act  in  build- 
ing and  improving  roads.  Elliott,  Roads  &> 
Streets,  2d  ed.  §  9.  It  is  true  that  citizens 
of  the  locality  have  a  more  specific  interest 
in  roads  of  the  vicinage  because  of  fre- 
quent use,  but  they  have  no  better  right 
to  use  them  than  others.  While  a  multi- 
tude of  cases  have  been  brought  by  trav- 
elers who  have  suffered  through  defects  in 
highways,  actions  by  laborers  for  personal 
injuries  caused  by  such  negligence  have 
been  less  frequent.  The  same  rule,  how- 
ever, is  applied:  "A  servant's  right  of  ac- 
tion for  injuries  resulting  from  any  negli- 
gence which  may  be  committed  by  the 
agents  of  a  municipal  corporation  while  en- 
gaged in  the  performance  of  one  of  its  pub- 
lic functions  is  subject  to  the  same  limita- 
tions as  those  which  circumscribe  that  right 
in  the  case  of  the  state  itself.    On  the  other 
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hand,  lucli  a  oorporation  is  liable  as  an  em- 
ployer  under  tbe  same  circumstances  as  a 
private  individual  or  oorporation,  wherever 
the  injury  complained  of  was  received  by 
the  servant  while  participating  in  work 
which  was  being  done  in  connection  with  the 
exercise  of  a  power  conferred  upon  the  corpo- 
ration for  the  purpose  of  enabling  it  to 
carry  out  one  or  other  of  its  merely  minis- 
terial functions."  2  Labatt,  Mast  &  S.  § 
847.  In  6  Thompson  on  Negligence,  §  6802, 
it  Is  said:  ''Assuming  that  the  nature  of 
the  duty  in  which  the  corporation  is  en- 
gaged is  such  that  it  may  be  liable  at  all 
under  the  principles  already  explained,  then 
it  seems  that  it  is  liable  to  its  servants  for 
negligent  injuries  visited  upon  them,  under 
the  same  principles  which  govern  the  liabil- 
ity of  other  employers  to  their  employees." 
'The  principle  established  by  the  authori- 
ties is  that  the  duty  of  keeping  public  ways 
in  repair  is  one  imposed  upon  all  towns  and 
cities  alike  as  a  public  duty,  from  the  per- 
formance of  which  they  derive  no  special 
advantage  in  their  corporate  capacity;  and. 
that  the  agents  selected  to  execute  this 
duty  in  obedience  to  the  law  of  the  com- 
monwealth are  to  be  regarded  as  public  of- 
ficers rather  than  as  the  servants  or  agents 
of  the  municipal  corporation  by  which  they 
are  employed.  The  relation  of  master  and 
servant  does  not  exist,  and  the  maxim  re- 
tpondeat  swperior  does  not  apply."  Barney 
V.  Lowell,  08  Mass.  570.  That  action  was 
for  injuries  to  a  teamster  engaged  in  hsul- 
Ing  rock  to  repair  a  highway.  The  same 
result  was  reached  in  Hennessey  v.  New 
Bedford,  153  Mass.  260,  26  N.  E.  900,  in  an 
action  by  a  laborer  to  recover  for  injuries 
suffered  by  the  caving  in  of  a  gravel  pit 
from  which  material  was  taken  to  repair 
streets.  The  rule  was  also  applied  in  Col- 
well  V.  Waterbury,  74  Conn.  568,  57  L.RJI. 
218,  51  Atl.  530,  where  an  employee  was  in- 
jured by  a  defective  stone  crusher  used  in 
preparing  material  for  streets.  It  was  said 
that  the  city  was  clearly  performing  a  gov- 
ernmental function,  and  was  not  liable. 
While  that  case  and  Barney  v.  Lowell,  su- 
pra, extend  thto  rule  of  nonliability  in  such 
cases  to  cities,  the  principle  upon  which  coun- 
ties and  townships  are  exempted  from  such 
liability  here  is  forcibly  stated  in  both,— 
resting  upon  the  fact  that  they  act  as  gov- 
ernmental agencies,  and  not  in  a  merely 
proprietary  capacity.  In  Illinois,  in  an  ac- 
tion against  a  county  for  injuries  to  work- 
men occasioned  by  negligence  of  its  officers 
and  agents  in  erecting  a  courthouse,  a  re- 
covery was  denied  upon  the  ground  that 
the  county  was  acting  as  a  governmental 
agent,  and  so  exempt  from  liability.  The 
court  said:  "The  authorities,  however,  do 
not  seem  to  make  a  distinction  between  the 
41  L.ILA.(N.S.) 


negligence  of  a  town  or  county  in  falling  to 
observe  a  duty,  and  the  performance  of 
that  duty  in  a  negligent  manner."  HoUen- 
beck  V.  Winnebago  County,  95  IlL  148,  163, 
35  AoL  Rep.  161,  citing  Hamilton  County  v. 
Mighels,  7  Ohio  St.  109,  a  case  in  which  the 
injury  was  caused  by  defective  steps  in  a 
court  house. 

In  an  action  in  New  Hampshire  against 
a  town  for  damages  caused  by  the  death  of 
a  laborer  upon  a  public  highway,  the  court, 
after  stating  the  dual  capacity  of  the  towns, 
— public    and    proprietary, — said:       *lf    it 
[the  act  of  its  officers]  is  a  public,  govern- 
mental duty,  in  the  performance  of  which 
the  corporation  is  clothed  with  sovereignty, 
then  the  officer  is  not  to  be  regarded  as  the 
agent  of  the  corporation  for  whose  negli- 
gence it  can  be  held  responsible."    Gates  v. 
Milan,  76  N.  H.  136,  35  L.R.A.(N.S.)  599,  80 
Atl.  30.    It  was  held  that  the  improvement 
of  highways  was  a  governmental  function, 
and   recovery  was   denied.     In   Hughes  v. 
Monroe  County,  147  N.  Y.  49,  39  LJLA.  33, 
41  N.  E.  407,  this  question  was  considered 
in  an  action  by  an  employee  of  a  county 
insane  asylum  for  personal  injuries.     The 
court  said:     "It  is  true  we  are  not  dealing 
with  a  municipal  corporation,  for  in  Febru> 
ary,  1891,  the  county  of  Monroe  waa  a  po- 
litical division  of  the  state,  and,  at  most, 
only  a  quasi  corporation;  but,  nevertheless, 
the  reasoning  in  the  opinion  just  cited  is 
applicable."     It  was  held  that  the  county, 
being  in  the  discharge  of  public  duties,  and 
to  that  extent  exercising  acts  of  sovereignty, 
was  not  liable.    A  note  appended  to  the  re- 
port of  this  case  and  several  other  similar 
cases  found  in  30  LwR.A.  33,  80,  reviewing 
the  decisions  on  this  subject,  classes  as  ex- 
ceptional the  states  of  Maryland,  Pennsyl- 
vania, and  Iowa.     At  page  80  of  this  note 
Hannon  v.  St.  Louis  County,  62  Mo.  313,  is 
referred  to  as  a  case  where  "liability  was 
affirmed   on    the   ground    that   the    injury 
arose  [to  an  employee  of  a  county  asylum] 
in  discharge  of  a  self-imposed  duty  not  en- 
joined by  any  law,  which  is  a  very  fine- 
drawn distinction."     With  regard   to   this 
supposed   distinction   this   court   has   said: 
"There  is  a  line  of  authorities  which  hold 
that  municipal  corporations  are  liable  for 
the  negligent  performance  only  of  such  min- 
isterial public  duties  as  are  imposed  upon 
them  by  law,  but  not  for  the  negligent  per- 
formance of  assumed  duties  which  are  per- 
missive only.    To  this  doctrine  we  do  not 
agree.     The  performance  of   public  duties 
which  are  imperative  upon  the  corporation 
as  well  as  those  which  are  merely  optional 
is  for  the  same  general  purpose, — the  gen- 
eral welfare  of  the  community."    Bowden  v. 
Kansas  City,  69  Kan.  587,  593,  66  L.R.A. 
181,  105  Am.  St.  Rep.  187,  77  Pac.  573,  576, 
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1  Ann.  Cas.  965.  The  Hannon  Case  was  also 
referred  to  in  Shawnee  County  y.  Jacobs,  79 
Kan.  76,  81,  21  LJLA.(NjS.)  209,  99  Pao. 
817,  but  was  not  considered  persuasive  to 
fix  liability  upon  the  county.  Notes  in  9 
Ann.  Cas.  1156,  and  21  Ann.  Cas.  1346,  re- 
fer to  a  multitude  of  cases  upon  this  sub- 
ject. The  opinion  in  Matsumura  v.  Hawaii 
County,  19  Haw.  18,  21  Ann.  Cas.  1338,  and 
a  dissenting  opinion  in  the  same  case,  cite 
and  comment  upon  many  authorities. 

The  appellee  cites  Williams  ▼.  Kearny 
County,  61  Kan.  708,  60  Pac  1046,  in  sup- 
port of  a  distinction  between  duties  of  coun- 
ties and  townships  which  are  public  and 
general,  and  such  as  are  special  and  particu- 
lar, and  deduces  the  conclusion  that  the 
township  in  this  instance  owed  him  a  duty 
of  the  latter  kind.  The  relation,  however, 
between  him  and  the  township,  was  but  an 
incident  of  the  exercise  of  the  broad  govern- 
mental power  relating  to  highways.  With- 
in the  authorities  and  upon  principles  firm- 
ly established  in  this  jurisdiction,  we  can- 
not distinguish  between  injuries  to  an  em- 
ployee and  to  a  third  person  occasioned  by 
negligence  of  township  officers  in  making 
highway  improv^nents.  The  general  lan- 
guage of'  the  opinion  in  the  Williams  Case 
must  be  interpreted  in  the  light  of  the  facts 
then  under  consideration.  The  county  ha'd 
entered  into  a  lease,  and  the  property  had 
been  destroyed.  The  opinion  distinguishes 
that  case  from  former  decisions  holding 
counties  exempt  from  liability  for  negli- 
gence, by  the  fact  that  the  relation  of  the 
parties  was  contractual.  It  was  said  that 
the  county  owed  to  the  plaintiff  the  duty 
to  protect  the  building  from  negligent  de- 
struction, ''not,  however,  in  his  mere  ca- 
pacity as  a  citizen,  but  because  of  the  con- 
tractual relation  it  had  assumed  to  him." 
That  opinion  is  referred  to  in  a  note  in  3 
Dillon  on  Municipal  Corporations,  5th  ed.  p. 
1593,  where  it  is  said  that  the  county  was 
held  liable  by  virtue  of  its  contract  and  the 
obligations  assumed  under  its  covenants. 
United  States  v.  Bostwick,  94  U.  S.  53,  24 
L.  ed.  65,  referred  to  in  that  opinion,  origi- 
nated in  the  court  of  claims,  and  the  de- 
cision was  also  based  upon  the  covenants  ex- 
pressed and  implied  in  a  lease.  It  was  held 
that  a  failure  to  comply  with  the  covenants 
was  a  breach  of  the  contract  for  which  the 
government  consented  to  be  sued  in  the 
court  of  claims.  A  claim  fdr  damages  not 
covered  by  the  covenants  referred  to  was 
held  to  be  not  within  the  .jurisdiction  of 
that  court.  It  cannot  be  held  that  the 
opinion  in  the  Williams  Case  overrules  well- 
settled  principles  firmly  established  by  prior 
decisions  and  followed  without  qualification, 
since,  upon  which  counties  and  townships 
are  held  exempt  from  liability  in  cases  like 
41  L.R.A.(N.S.) 


the  one  now  under  consideration.  The  opin- 
ion of  this  coiirt  in  Bowden  v.  Kansas  City, 
69  Kan.  587,  66  LJI.A.  181,  105  Am.  St. 
Rep.  187,  77  Pac.  573,  1  Ann.  Cas.  955,  is 
cited  as  upholding  the  liability  of  the  town- 
ship, but  it  should  be  observed  that  the 
liability  there  declared  was  against  a  mu- 
nicipal corporation  proper,  which,  as  we 
have  seen,  has  been  held  liable  for  defect- 
ive streets  from  an  early  period. 

Another  question  fully  discussed  in*  the 
argument  is  .whether  the  finding  that  Wil- 
liamson was  authorized  to  act  as  agent  for 
the  township  is  supported  by  any  evidence. 
The  solution  of  this  question,  and  the  re- 
lated question  whether  the  township  is  es- 
topped from  denying  that  authority,  would 
require  very  careful  consideration,  but,  hav- 
ing reached  the  conclusion  that  the  town- 
ship is  not  liable  were  the  authority  sus- 
tained, these  questions  need  not  be  an- 
swered. 

As  the  township,  as  an  agency  of  the 
state,  is  not  liable,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  direo- 
tions  to  enter  judgment  for  the  defendant. 
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(—  Me.  — ,  83  AtL  453.) 

Criminal   law  -*  loes  of  Indictment  — 
effect  on  trial. 

Although  the  court  might  replace  with 
a  copy  an  indictment  lost  from  the  files 
after  accused  was  arraigned  and  the  trial 
had  begun,  yet  its  failure  to  do  so  will 
not  prevent  the  receiving  of  the  verdict  or 
the  pronouncing  of  judgment  thereon,  since 
the  rights  of  accused  can  be  protected  by 
the  substitution  of  the  copy  afterwards. 

(June  4,  1912.) 
Note,'^Lo8S  of  indictment. 

Right  to  substitute  copy — generally. 

It  is  stated  in  12  Cyc.  221,  that  jurisd lo- 
tion to  try  and  punish  a  crime  cannot  be 
acquired  otherwise  than  in  the  mode  pre- 
scribed by  law,  and  that  without  a  formal 
accusation  the  court  acquires  no  jurisdic- 
tion to  proceed,  even  with  the  coni>4>nt  of 
the  parties.  This  broad  statement,  like 
many  of  the  generalities  of  the  law,  is  not 
as  formidable  as  it  may  at  first  seem, 
especially  in  its  bearing  upon  the  ques- 
tion to  which  the  present  note  is  addressed, 
for  the  cases  make  it  clear  that  compliance 
with  the  requirements  as  to  a  formal  ac- 
cusation is  not  rendered  impossible  by  the 
fact  that  the  indictment  or  information  has 
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EXCEPTIONS  bj  defendants  to  ruling! 
of    the    Supreme   Judicial    Court    for 
Aroostook  County  made  during  the  trial  of 
a  prosecution  for  adultery,  whieh  resulted 
in  conviction.    Overruled. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Powers  A  Archibald  for  de- 
fendants. 
Mr.  Perley  O.  Brown  for  the  State. 

Oornish,  J.,  delivered  the  opinion  of  the 
court: 

An  indictment  for  adultery  was  duly 
found  and  returned  against  the  defendants 
by  the  grand  jury  at  the  April  term,  1911, 
of  the  supreme  judicial  court  for  Aroostook 
county,  and  placed  in  the  files  of  the  court 
by  the  elerk.     Upon  this   indictment  the 


respondents  were  arraigned  and  severaUr 
pleaded  not  guilty.  A  jury  waa  thereupon 
impaneled,  the  indictment  was  read  to  tlie 
jury,  and  the  case  proceeded  to  trial.  At 
some  later  stage  of  the  trial,  and  before  the 
case  was  finally  submitted  to  the  jury,  it 
was  discovered  that  the  indictment  had  dis- 
appeared, whether  it  was  mislaid  or  lost  or 
accidentally  destroyed  or  abstracted  is  not 
known.  No  copy  was  substituted.  In  the 
course  of  the  charge  the  presiding  justice 
instructed  the  jury,  that,  although  the  in- 
dictment had  disappeared  and  could  not  be 
taken  to  the  jury  room  with  them,  yet,  in- 
asmuch as  the  respondents  had  been  ar- 
raigned upon  it  and  had  pleaded  to  it,  and 
it  had  been  read  to  the  jury  in  presenting 
the  respondents  for  trial,  he  should  permit 


been  lost  or  mutilated;  and  that  such  fact 
does  not  of  necessity  require  a  new  indict- 
ment. 

In  analogy  to  the  practice  of  trying  ac- 
cused persons  upon  a  certified  copy  of  an 
indictment  in  cases  of  change  of  venue 
(McGuire  y.  State,  76  Miss.  604,  25  So. 
495),  and  by  virtue  of  the  inherent  power 
of  the  courts,  independently  of  statute,  to 
supply  or  re-establish  their  records  when 
lost  or  destroyed  (Roberson  v.  State,  45 
Fla.  94,  34  So.  294 ;  Helm  v.  SUte,  67  Miss. 
562,  7  So.  487;  State  v.  Simpson,  67  Mo. 
647,  3  Am.  Crim.  Rep.  329),  a  court  having 
jurisdiction  of  the  cause  has  power  to 
replace  a  lost,  destroyed,  or  stolen  indict- 
ment by  a  properly  proved  copy  (Com.  v. 
Becker,  14  Pa.  Super.  Ct.  430;  People  v. 
Smith,  9  Cal.  Apn.  224,  98  Pac.  546;  State 
V.  Paul,  87  Mo.  App.  47),  independently  of 
the  recollection  of  the  presiding  judge 
(State  V.  Gardner,  18  Lea,  134,  49  Am. 
Rep.  660,  overruling  State  v.  Harrison,  10 
Terg.  542),  where  the  copy  is  exact,  and 
the  proof  of  it  is  conclusive  (Roberson  v. 
State,  supra),  and  it  appears  -from  the 
record  or  from  other  sources  of  proof  that 
the  original  was  returned  into  court  and 
filed  (State  v.  Simpson,  67  Mo.  647,  supra; 
State  V.  McCarver,  194  Mo.  717,  92  S.  W. 
684). 

Indeed,  it  has  been  held  that  a  circuit 
court  may  be  compelled  by  mandamus  to 
certify  a  copy  of  a  lost  or  stolen  indict- 
ment on  sufficient  proof  of  its  authenticity. 
State  ex  rel.  Null  v.  Circuit  Ct.  20  S.  D. 
122,  104  N.  W.  1048. 

And  an  indictment  which  is  lost  after 
the  retransfer  to  the  original  jurisdiction 
of  a  case  whose  venue  had  been  changed 
may  be  substituted  like  any  other  lost  in- 
dictment. Berg  V.  State,  —  Tex.  Crim. 
Rep.  — ,  142  S.  W.  884. 

So,  where  the  record  of  an  indictment 
subsequently  quashed  is  shown  to  have 
been  made  but  lost,  the  court  may  permit 
the  filing  of  a  record  nunc  pro  tunc.  Peo- 
ple V.  Burdock,  3  Caines,  104. 

It  was  declared  in  one  case  that  the 
policy  of  the  statute  requiring  the  spread- 
ing of  the  indictment  upon  the  minutes 
41  L.R.A.(N.S.) 


was  to  provide  against  the  consequence  of 
the  loss  or  destruction  of  the  original 
Glasgow  V.  State,  9  Baxt.  486. 

In  the  case  of  the  loss  of  the  original 
complaint  in  a  misdemeanor  case  appealed 
to  the  district  court,  it  is  proper  for  such 
court  to  order  the  filing  of  a  substituted 
complaint  covering  the  offense  charged  in 
the  original  information  as  shown  by  the 
justice's  transcript,— especially  as  sneh 
practice  comes  within  the  spirit  of  the 
statute  authorizing  the  district  court,  upon 
such  appeals,  to  order  a  new  complaint  to 
be  filed  whenever  tiiat  submitted  is  found 
insufficient  or  defective.  Bays  t.  State,  6 
Neb.  170. 

But  no  proper  occasion  for  substitution 
under  the  statute  arises  where,  upon  a 
second  trial,  the  indictment  is  found  to 
have  been  retained  by  the  clerk  of  the  ap- 
pellate court,  from  whom  it  can  be  obtamed 
upon  application.  Martines  v.  State,  48 
Tex.  Crim.  Rep.  222,  87  S.  W.  344. 

— loss  before  arraignment. 

It  has  been  held  proper  to  permit  tbe 
filing  of  a  copy  of  an  information  which  was 
lost  from  the  files  of  the  court  after  the 
arrest  and  before  the  trial  of  the  accused. 
Long  V.  People,  135  111.  435,  10  LJLA.  48, 
25  N.  E.  851. 

And  where  the  return  of  an  examining 
magistrate  fails  to  include  the  complaint 
and  warrant  referred  to  therein,  the  prose- 
cution mav,  on  making  sufficient  proof  of 
the  loss  of  the  missing  papers,  make  proof 
of  their  contents  in  opposing  a  motion  to 
quash.  People  v.  Coffman,  59  Mich.  1,  26 
N.  W.  207. 

But,  of  course,  where  the  indictment  is 
lost  before  the  beginning  of  the  trial,  a 
conviction  cannot  be  allowed  to  stand  where 
no  substitution  is  made.  Wolff  v.  State, 
—  Tex.  Crim.  Rep.  — ,  23  S.  W.  799. 

It  was  held  in  an  earlv  Alabama  case 
that  an  indictment  lost  before  arraignment 
could  not  be  substituted,  but  that  the 
remedy  was  by  a  new  indictment,  the  court 
saying,  first,  that  the  general  power  of  the 
court  to   supply   its   lost   records  extendi 


1912. 


STATE  ▼.  IRELAND. 


10)11 


them  to  retire  and  return  a  verdict  in  ita 
absence. 

The  jury  Bubsequentlj  returned  a  verdict 
of  guilty.  Counsel  for  respondents  before 
the  verdict  was  taken  seasonably  objected 
to  receiving  any  verdict  in  the  absence  of 
the  indictment,  and  also  moved  the  dis- 
charge of  the  respondents  for  the  same  rea- 
son. The  presiding  justice,  however,  re- 
ceived the  verdict,  and  subsequently  pro- 
nounced sentence  upon  one  of  the  respond- 
ents, while  the  case  against  the  other  was 
continued  for  sentence.  The  case  is  before 
the  court  on  the  respondents'  exceptions  to 
these  rulings. 

This  presents  a  question  of  novel  impres- 
sion in  this  state.  What  are  the  powers  of 
the  court  in  case  an  original  indictment  is 


missing  from  the  flies?  Is  it  indispensabla 
to  the  validity  of  a  sentence  that  the  indict- 
ment should  be  among  the  records  at  the 
time  sentence  is  pronounced?  This  is  an 
important  question,  because  the  rights  not 
only  of  the  accused  but  of  the  public  are 
affected  by  its  answer. 

It  must,  of  course,  be  conceded  that 
an  indictment  duly  found  by  the  grand  jury, 
duly  returned  to  court  and  filed  by  the  clerk, 
becomes  at  once  a  part  of  the  records  of 
the  court,  and  there  must  be  and  is  an 
inherent  power  in  the  court  to  preserve 
and  protect  its  own  records.  Shepley,  J., 
in  speaking  of  civil  actions,  and  we  see  no 
reason  why  the  words  would  not  apply  with 
equal  force  to  criminal  causes,  said:  "Every 
court  of  record  has  power  over  its  own  reo- 


only  to  those  records  or  papers  which  the 
court  has  power  to  issue  or  create  in  the 
first  instance,  and,  second,  that  it  was  the 
right  of  the  prisoner  to  be  arraigned  upon 
an  indictment  found  by  the  grand  jury, 
and  that  he  could  not  be  required  to  plead 
to  a  copy,  the  contents  of  which  he  had 
no  opportunity  to  contest.  Ganaway  v. 
State,  22  Ala.  772.  And  the  same  result 
was  reached  largely  upon  the  authority  of 
this  case,  in  Bradshaw  v.  Com.  16  Gratt. 
507,  86  Am.  Dec.  722,  in  which  it  appeared 
that  the  indictment  was  lost  before  trial, 
though  after  arraignment. 

The  Ganaway  Case  was  distinguished  in 
Bradford  v.  State,  54  Ala.  230,  holding 
that  where  the  indictment  was  not  lost 
until  after  the  plea  to  the  merits  and  the 
impaneling  of  the  jnry,  the  court  had  power 
to  order  the  substitution  of  an  authenticat- 
ed copy  without  the  consent  of  the  accused 
or  his  council,  since,  when  the  loss  occurs 
durine  trial,  the  defendant  is  in  jeopardy, 
and  uktre  are  but  two  alternatives,  name- 
ly, the  discharge  of  the  prisoner  or  the 
substitution  of  the  indictment. 

But  with  the  exception  of  the  Alabama 
and  Virginia  cases  just  referred  to,  and 
the  Texas  cases  hereinafter  referred  to 
under  the  subdivision  dealing  with  the  con- 
stitutional ity  of  statutes,  no  cases  have 
been  found  which  expressly  recognize  any 
such  distinction. 

Note,  however,  that  the  cases  in  the  fol- 
lowing subdivision,  unlike  many  of  the 
others,  emphasize  the  fact  that  the  loss 
occurred  after  the  trial  began  or  after  it 
ended. 

— ^losB  during  trial. 

See  also  Bradshaw  v.  Com.  and  Bradford 
T.  State,  supra. 

Where  the  information  disappears  during 
the  progress  of  the  trial,  the  subsequent 
proceedings  are  without  lawful  authority; 
and  the  only  proper  course  would  be  either 
to  have  the  missing  papers  substituted,  or 
to  have  presented  anew  a  proper  informa- 
tion based  upon  the  necessary  affidavit  of 
some  creditable  person.  Freeman  v.  State, 
6  Tex.  App.  462. 
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In  such  circumstances  it  is  within  the 
power  of  the'  court  to  substitute  a  copy  and 
proceed  upon  the  record  thus  made  as  upon 
the  original  indictment.  State  v.  Stevisiger, 
61  Iowa,  623,  60  N.  W.  746,  4  Am.  Crim. 
Rep.  482,  following  State  v.  Rivers,  58 
Iowa,  102,  43  Am.  Rep.  112,  12  N.  W. 
117,  holding  further  that  this  rule  is  ap- 
plicable to  permit  the  substitution  of  a 
copy  upon  a  second  trial  after  the  loss  of 
the  original,  to  which  the  accused  pleaded 
upon  the  first  trial. 

It  is  within  the  inherent  power,  and 
it  is  the  duty,  of  the  court  to  order  the 
substitution  of  a  copy  of  a  lost  indictment 
where  the  accused  was  furnished  with  a 
certified  copy,  and  entered  his  plea  of  not 
guilty  before  the  indictment  was  lost  or 
stolen.  State  ex  rel.  Null  v.  Circuit  CL 
20  S.  D.  122,  104  N.  W.  1048. 

The  substitution  relates  back  to  the  t»re- 
sentment  by  the  grand  jury,  and  therefore 
where  the  loss  of  the  original  is  .announced 
after  the  trial  jury  has  l^n  impaneled  and 
sworn,  it  is  immaterial  that  the  jury  waa 
sworn  to  try  the  case  upon  the  indictment 
as  returned  by  the  grand  jury,  and  no4 
upon  the  copy  substituted.  State  v.  Shank^ 
79  Iowa,  47,  44  N.  W.  241. 

Bradford  v.  State,  54  Ala.  230,  oited» 
supra,  imder  'Itoss  before  arraignment,** 
was  quoted  and  indorsed  in  Schults  v.  State, 
15  Tex.  App.  258,  49  Am.  Rep.  194,  holding 
that  in  a  case  where  the  accused  pleads 
to  the  original,  and  the  loss  or  destruction 
thereof  occurs  subsequently,  no  question 
can  arise  as  to  whether  a  statute  providing 
for  the  substitution  of  lost  indictments 
offends  the  due  process  of  law  clause  of  the 
Constitution,  or  the  provision  of.  the  Bill 
of  Rights  that  no  person  shall  be  held  to 
answer  for  a  felony  except  on  indictment 
by  a  grand  jury. 

— loss  after  verdict. 

The  mere  fact  that  the  indictment  was 
stolen  or  lost  after  the  trial,  and  could 
not  be  sent  up  with  the  writ  of  error,  does 
not  warrant  the  reversal  of  a  conviction 
where  the  record  conclusively  shows  that 
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ordfl   and  proceedings  to  make  them  con- , 
form  to  its  own  sense  of  justice  and  truth, 
■o    long    as    they    remain    incomplete    and 
until    final    judgment    has    been    entered/' 
Lotbrop  v.  Page,  26  Me.  119. 

The  record  itself  is  but  the  outward  evi- 
dence of  a  cause  to  which  the  jurisdiction 
of  the  court  has  attached.  That  jurisdiction 
cannot  be  taken  away  by  the  mere  loss  or 
abstraction  of  a  part  of  the  record.  Rather 
the  jurisdiction  remains,  and  the  missing 
record  should  be  supplied  or  substituted  in 
such  manner  as  the  court  itself  may  pre- 
scribe. 

As  the  supreme  court  of  Alabama  said  in 
Bradford  v.  State,  64  Ala.  230,  where  the 
indictment  was  lost  after  plea  had  been 
entered  and  the  trial  had  begun:    "Courts 


of  record,  independent  of  express  legislation, 
have  power  to  substitute  any  of  the  files  or 
records  which  may  be  lost  or  destrojed. 
The  power  is  matter  of  necessity,  whether 
the  loss  occurs  while  the  cause  is  in  fieri,  be- 
fore it  has  progressed  to  final  judgment. 
or  after  such  judgment  has  been  rendered, 
and  whether  the  loss  is  of  the  whole  record 
or  of  papers  which,  when  it  is  finally  made 
up,  will  constitute  parts  of  it." 

This  succinct  statement  of  a  fundamental 
principle  we  adopt  as  indispensable  in  the 
administration  of  criminal  law.  If  the 
court  does  not  possess  the  power  to  au- 
thorize the  substitution  of  a  lost  indict 
ment,  the  rights  of  the  public  are  at  the 
mercy  not  merely  of  accident,  but  of  de- 
sign, and  the  destruction  of  a  courthoiue 


there  was  an  indictment  upon  which  the 
proceedings  below  were  had.  Smith  ▼. 
State,  4  G.  Greene,  189. 

But  it  has  been  held  that  a  formal  sub- 
stitution is  necessary  before  an  accused  can 
be  sentenced,  where  the  original  was  de- 
stroyed while  the  accused  was  a  fugitive, 
having  escaped  pending  his  appeal  and  be- 
fore sentence.  Pate  ▼.  State,  21  Tex.  App. 
191,  17  S.  W.  461. 

So,  if  the  transcript  of  the  record  fails  to 
show  an  indictment,  the  conviction  must  be 
reversed  on  appeal,  although  the  indict- 
ment was  lost  after  conviction  and  while 
the  accused  was  a  fugitive  through  escape, 
for  the  accused  is  not  chargeable  with  the 
absence  of  the  original,  he  not  being  its 
custodian.  Beardall  v.  State,  4  Tex.  App. 
631,  citing  with  approval  Hitchcock  v. 
State,  21  Ind.  279. 

It  is  within  the  inherent  power  of  the 
court  to  cause  an  indictment  which  has  been 
lost  after  verdict  and  a  motion  for  a  new 
trial,  to  be  substituted  by  a  copy  thereof 
which  is  shown  to  be  a  true  and  exact  one. 
State  V.  Strayer,  68  W.  Va.  676»  62  S.  E. 
€62,  indorsing  Bradford  v.  State,  64  Ala. 
230;  Klein  v.  State,  167  Ind.  146,  60  N. 
E.  1036. 

Entering  a  nolle  prosequi  because  the  in- 
dictment was  stolen  from  the  files  after 
the  verdict  of  guilty,  instead  of  entering 
a  copy  and  pronouncing  sentence,  is  the 
equivalent  of  an  acquittal,  and  is  therefore 
a  bar  to  a  subsequent  prosecution.  Mount 
V.  State,  14  Ohio,  296,  46  Am.  Dec.  642. 

— statutes  of  limitation. 

A  statute  providing  that  when  an  indict- 
ment shall  be  lost  or  destroyed,  a  "further 
term  of  six  months"  from  the  time  when 
such  such  indictment  shall  be  lost  or  de- 
stroyed shall  be  allowed  for  the  finding  of 
a  new  in'dirtment,  does  not  constitute  a 
period  of  limitation  where  none  exists,  but 
is  only  a  prolongation  of  the  period  of  limi- 
tation prescribed  by  an  existing  statute 
in  a  case  where  it  applies.  Thompson  v. 
State,  64  Miss.  740. 
41  L.R.A.(N.S.) 


If  the  original  indictment  was  not  barred 
when  found  by  the  grand  jury,  it  ia  im- 
material that,  having  been  subsequently 
lost,  it  was  substituted  at  a  time  when  a 
prosecution  bv  a  new  and  distinct  indict- 
ment would  have  been  barred,  where  the 
statute  provides  that  when  an  indictment 
has  been  lost,  the  prosecuting  attorney  maj 
suggest  such  fact  to  the  court,  and  in  such 
case  either  another  indictment  may  he 
substituted  upon  the  written  statement  of 
the  prosecuting  attorney  that  it  is  sub- 
stantially the  same  as  that  which  has  been 
lost,  or  another  indictment  may  be  p^^ 
sen  ted  as  in  the  first  instance,  in  which  case 
the  period  for  the  commencement  of  the 
prosecution  shall  be  dated  from  the  time  of 
making  such, entry.  Brown  v.  State,  57 
Tex.  Crim.  Rep.  670,   124  S.  W.  101. 

An  accused  who  is  not  shown  to  hsTc 
been  in  jail  before  the  trial,  or  not  to  have 
been  served  with  a  copy  of  the  indictment, 
is  not  entitled  to  the  required  time  to  file 
pleadings  and  prepare  for  trial  after  a  lost 
indictment  against  him  has  been  substitut- 
ed, where  the  statute  in  relation  to  lost 
indictments  merely  provides,  as  one  alter- 
native, that  another  may  be  substituted, 
and  provides,  as  the  other  alternative,  that 
a  new  indictment  may  be  presented  as  in  the 
first  instance,  in  which  case  the  period  for 
the  commencement  of  the  prosecution  shall 
be  dated  from  the  time  of  making  its  entrv. 
James  v.  State,  62  Tex.  Crim.  Rep.  21,  105 
S.  W.  179. 

— ^nature   and   time   of   objection   to   sub- 
stitution. 

It  was  held  in  Hughes  v.  State,  76  Ga. 
39,  that  an  objection  to  a  copy  of  an  indict- 
ment which  had  been  re-established  in  lieu 
of  the  lost  original  could  not  be  made  by 
a  motion  in  arrest  of  judgment,  but  should 
have  been  raised  by  a  plea  in  abatement 
before  trial. 

A  motion  to  substitute  the  lost  indict- 
ment and  record  of  the  proceedings  on  trial 
is  not  subject  to  the  objection  that  such 
proceedings  are  irregular,  or  that  the  papen 
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with  iti  eontenti  by  fire  is  equivalent  to  a 
jail  delivery. 

The  deciBions  in  other  statea  are  not  in 
entire  harmony,  but  it  can  safely  be  assert- 
ed that  the  overwhelming  weight  of  au- 
thority has  so  solved  the  problem  as  to  pro- 
tect all  the  legal  rights  of  the  accused  on 
the  one  hand,  and  of  the  public  on  the 
other,  without  allowing  the  accused  to  es- 
cape his  deserts  either  through  accident  or 
artifice. 

In  some  states  statutes  have  been  passed 
expressly  conferring  this  power  in  criminal 
cases,  as  in  Arkansas,  Miller  v.  State,  40 
Ark.  488;  Louisiana,  State  v.  Heard,  49  La. 
Ann.  376,  21  So.  632;  Oklahoma,  Harmon  v. 
Territory,  9  Okla.  313,  60  Pac.  116;   and 


in  Texas,  Schults  t.  State,  15  Tex.  App. 
258,  49  Am.  Rep.  194. 

In  other  states  the  courts,  while  acknowl- 
edging the  inherent  common-law  power, 
have  construed  statutes  apparently  origin- 
ally designed  to  cover  substitution  in  civil 
actions  only,  to  include  criminal  cases  as 
well.  See  State  v.  Gardner,  13  Lea,  134,  49 
Am.  Rep.  660;  Roberson  v.  State,  45  Fla. 
94,  34  So.  294. 

In  many  jurisdictions,  however,  the  courts 
have  assumed  and  exercised  the  power  of 
substitution  independent  of  any  statute. 

In  Ganaway  v.  State,  22  Ala.  772,  a  ma- 
jority of  the  court  denied  the  power  of  the 
trial  court  to  substitute  an  indictment  be- 
fore arraignment  and  trial.  But  in  the 
later  case  of  Bradford  v.  State,  54  Ala.  230, 


embraced  by  the  motion  do  not  show  a  legal 
conviction,  but  such  .questions  must  bs 
raised  by  an  appeal  from  conviction.  Ward 
V.  State,  78  Ala.  455. 

The  only  contest  that  can  be  made  when 
a  complAnt  is  proposed  to  be  substituted 
is  that  the  substituted  paper  is  not  a  sub- 
stantial copy  of  the  original.  Bowers  v. 
State,  45  Tex.  Crim.  Rep.  185,  75  S.  W.  299. 

But  a  substitution  of  a  lost  indictment 
by  agreement  cannot  be  attacked  by  the 
bare  objection  that  the  copy  is  incorrect, 
where  it  is  not  accompanied  by  support^ 
ing  evidence,  for  the  obtaining  of  which 
the  defendant  was  given  time.  Lucas  v. 
State,  50  Tex.  Crim.  Rep.  219,  95  S.  W. 
1055. 

And  an  objection  to  the  filing  of  a  copy 
of  a  lost  information,  upon  the  ground  that 
the  copy  was  not  a  true  one,  cannot  be 
raised  for  the  first  time  on  appeal.  Long 
V.  People,  135  111.  435,  10  L.ILA.  48,  25 
N.  E.  851. 

And  where  the  accused  fails  to  object  to 
the  filing  of  a  new  information  after  the 
original  has  been  lost,  he  cannot  be  per- 
mitted to  raise  an  objection  thereto  on 
appeal,  merely  because  it  has  been  subse- 
quently discovered  that  a  difference  of  one 
day  is  shown  between  the  allegations  as  to 
the  date  of  the  crime,  in  the  respective 
informations.  State  v.  Lovitt,  —  Mo.  — , 
147  S.  W.  484. 

But,  by  pleading  to  a  substituted  indict- 
ment an  accused  does  not  waive  the  right 
to  object  upon  appeal  that  the  record  does 
not  disclose  that  the  substitution  was 
brought  home  to  the  defendant  and  the 
court,  and  that  it  was  made  by  permission 
of  the  latter.  Graham  v.  State,  43  Tex. 
550. 

While  the  substitution  of  a  lost  com- 
plaint or  information  is  a  judicial  act,  and 
the  defendant  is  entitled  to  contest  if  he 
sees  fit,  the  refusal  of  that  right  to  him  is 
harmless  error  where  he  was  accorded  the 
right  to  assert  his  ob lections  upon  motion 
to  quash.    Bowers  v.  State)  supra. 

The  right  of  the  accused  to  ohiect  to  the 
reading  of  a  copy  of  a  lost  indictment  is 
deemed  to  have  been  waived  where,  upon 
41  L.R.A.(N.S.) 


the  disoovery  of  the  loss,  the  prosecuting 
attorney  offered  to  read  the  indictment  from 
the  minutes  or  to  produce  a  copy,  and  the 
defendant's  attorney  required  a  copy,  to 
which  the  defendant  pleaded  after  a  mo- 
tion to  quash  was  overruled.  Cuirey  ▼. 
SUte,  7  Baxt.  154. 


—constitutionality  and  effect  of  statutes. 

A  statute  authorizing  the  substitution  of 
a  lost  indictment  offends  neither  the  due 
process  of  law  clause  of  Federal  Constitu- 
tion, nor  the  section  of  the  Texas  Bill  of 
Rights  which  provides  that  no  person  shall 
be  put  upon  trial  for  felony  except  upon  an 
indictment  of  a  grand  jury.  Withers  v. 
State,  21  Tex.  App.  210,  17  S.  W.  725.  It 
is  to  be  observed  that  the  court  said  that 
the    constitutional    question    was   squarely 

{>resented,  inasmuch  as  the  indictment  was 
ost  before  the  defendant  had  pleaded,  and 
he  was  required  to  plead  to  the  substituted 
copy.  In  an  earlier  case  the  Texas  court 
of  appeals  had  held  that  this  identical  con- 
stitutional question  did  not  arise  where 
the  accused  pleaded  to  the  original,  whose 
loss  was  not  discovered  until  after  the  re- 
tirement of  the  jury.  Schultz  v.  State,  15 
Tex.  App.  258,  49  Am.  Rep.  194. 

Though  the  statute  relates  to  indictments 
and  informations,  and  does  not  specify  com- 
plaints, the  latter,  being  the  basis  of  the 
information,  may  be  properly  substituted 
when  lost,  and  if  further  statutory  author- 
ity is  necessary  therefor,  it  can  be  found  in 
the  statute  providing  generally  for  the  sub- 
stitution of  lost  records  of  all  kinds.  Brad- 
bum  V.  I^tate,  43  Tex.  Crim.  Rep.  309,  65 
S.  W.  519. 

For  an  indictment  comes  within  the  mean- 
ing of  a  statute  authorizing  the  re-establish- 
ment of  all  papers  and  records  and  files  of 
any  official,  court,  or  public  office,  and  pro- 
viding tiiat  any  paper  or  record  so  re-estab- 
lished shall  have  the  force  and  effect  of 
the  original  (Roberson  v.  State,  45  Fla.  94, 
34  So.  294;  State  v.  Gardner,  13  Lea,  134, 
49  Am.  Rep.  660),  provided,  of  eonrse.  the 
contents  of  the  lost  indictment  can  be  clear- 
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the  indictment  was  lost  after  arraignment 
and  plea,  and  the  substitution  of  a  copy 
during  the  trial  was  permitted. 

In  the  early  case  of  State  v.  Harrison,  10 
Yerg.  642,  it  was  held  that  a  judge  could 
not  supply  a  lost  indictment  upon  affi- 
davits of  others  and  independent  of  his  own 
recollection,  but  this  decision  was  overruled 
in  the  later  case  of  State  v.  Gardner,  supra, 
in  which  it  was  held  that  the  substitution 
might  be  made  upon  affidavits  independent 
of  the  recollection  of  the  judge.  In  that 
case  ten  indictments  were  stolen  from  the 
clerk's  files  after  arrest  but  before  trial. 

Without  quoting  at  length  further  from 


decisions  in  other  states,  suffice  it  to  say 
that  the  inherent  power  of  the  eotirt  at  com- 
mon law  has  been  accepted  as  authority  for 
substitution  in  the  following  states: 

In  South  Dakota,  State  ex  rel.  Null  t. 
Circuit  Ct  20  S.  D.  122,  104  N.  W.  104S 
(1005). 

In  Mississippi,  McGuire  t.  State,  76  Mias. 
604,  26  So.  406   (1808). 

In  West  Virginia,  State  t.  Strayer,  68  W. 
Va.  676,  62  S.  £.  682  (1006),  where  the 
Indictment  was  lost  after  verdict  of  guilty 
rendered. 

In  Pennsylvania,  Com.  v.  Becker,  14  Pa. 
Super.  Ct.  430. 


ly  and  conclusively  proved  (State  v.  Adams, 
17  Tex.  232). 

But  a  statute  authorizing  the  substitu- 
tion of  lost  records  and  papers  generally 
will  not  be  construed  to  include  indictments 
or  other  matters  pertaining  to  criminal 
proceedings,  where  it  is  codified  under  the 
title,  ''Proceedings  in  civil  suits."  Brad- 
shaw  ▼.  Com.  10  Oratt.  607,  80  Am.  Dec 
722. 

A  statute  authorizing  the  prosecuting  at- 
torney to  file  a  new  information  and  pro- 
ceed with  the  prosecution,  in  case  of  the  loss 
or  destruction  of  the  original,  was  held  in 
State  V.  Plowman,  28  Kan.  669,  to  apply 
to  all  cases  where  the  original  information 
had  been  duly  and  legally  filed,  and  had 
afterwards  been  lost  or  destroyed,  irre- 
spective of  whether  any  preliminary  exam- 
ination had  been  had  in  the  case,  or  wheth- 
er any  copy  of  the  original  information 
had  been  preserved. 

Right  of  grand  jury  to  reflnd  or  to  find  a 
new  indictment. 

Upon  the  loss  of  the  indictment,  It  is 
improper  to  remand  a  prosecution  to  the 
grand  jury  for  the  purpose  of  refinding  the 
indictment.  Com.  v.  Keger,  1  Duv.  240,  in 
which  the  court  said  in  effect  that  if  the 
prosecution  did  not  care  to  dismiss  the  orig- 
inal proceeding,  and  submit  the  case  to 
the  grand  jury  for  a  new  indictment,  resort 
could  be  had  only  to  the  proper  methods  for 
re-establishing  lost  records,  which  were 
two,  viz.,  the  statutory  method  by  which  a 
commissioner  may  be  appointed  by  the 
court,  who  should  take  proof  report,  etc., 
and  the  common-law  method  under  which 
the  court,  upon  satisfactory  proof,  may  sub- 
stitute a  paper  for  the  one  lost  or  destroyed. 

And  in  harmony  with  the  last  case,  it  is 
held  that  where  a  complaint  made  by  one 
person,  and  the  information  based  thereon, 
are  lost,  it  is  error  to  substitute  a  com- 
plaint and  an  information  based  thereon, 
which  were  made  by  another  person.  Mor- 
rison V.  State,  43  Tex.  Crim.  Rep.  437,  66 
S.  W.  779. 

But  it  seems  that  the  grand  jury,  in- 
stead of  refinding  the  old,  may  find  a  new, 
indictment.  Thus,  in  Com.  v.  Freeman,  1 
Pa.  Co.  Ct.  302,  where  the  indictment  was 
41  L.R.A.(N.S.) 


lost  before  trial,  the  court  granted  leave 
to  enter  a  nolle  protequif  and  to  send  a 
new  bill  for  the  same  offense  to  the  graad 
jury,  which  was  then  in  session. 

There  is  a  difference  of  opinion  as  to 
whether  an  accused  may  be  put  on  trial 
on  the  new  indictment  before  the  old  pro- 
ceeding is  dismissed. 

It  has  been  held  that,  notwithstanding 
the  first  indictment  has  been  stolen,  the 
accused  cannot  be  put  upon  trial  upon  a 
second  indictment  for  the  same  offense  until 
the  former  is  quashed.  State  v.  Smith,  71 
Mo.  46,  holding  further  tiiat  the  second  in- 
dictment did  not>  tpso  facto,  qnash  the 
first,  under  a  statute  providing  that  '*the 
indictment  first  found  shall  be  deemed  to 
be  suspended  by  such  second  indictment,  and 
shall  be  quashed." 

But  it  was  held  in  Rosenberger  t.  Com. 
118  Pa.  77, 11  Atl.  782,  that  a  returned  fugi- 
tive might  be  tried  upon  a  new  indictment 
founded  upon  a  new  information  for  an 
offense,  the  old  indictment  for  which,  hav- 
ing been  stolen,  was  never  dismissed,  the 
court  saying  that  if  both  indictments  had 
been  in  court,  the  defendant  eould  have 
been  tried  upon  either. 

Original  subsequently  found. 

There  is  no  error  in  allowing  the  trial 
to  proceed  upon  the  original,  where  it  is 
found  pending  the  substitution.  Owens  v. 
State,  46  Tex.  Crim.  Rep.  14,  70  S.  W.  575. 

For,  where  a  paper  has  been  by  a  proper 
order  of  court  established  as  a  copy  of  a 
lost  indictment  or  presentment,  the  copy 
stands  in  lieu  of  the  original  until  such 
order  has  been  set  aside,  and  if  the  order 
is  not  revoked,  the  mere  finding  of  a  paper 
purporting  to  be  the  lost  original  cannot 
m  any  manner  affect  the  legal  status  of  the 
case.  Branson  v.  State,  00  Ga.  194,  24  S. 
E.  404. 

And  where  the  defendant  was  arraigned 
and  a  verdict  of  guilty  was  rendered  upon 
the  original  indictment,  it  is  immaterial 
that,  during  the  progress  of  the  trial,  it 
was  ascertained  that  the  indictment  had 
been  lost  and  the  state  was  permitted  to 
substitute  another  indictment  then  returned 
by  the  grand  jury  identical  with  the  first 
one,  and  that,  before  the  case  had  been  giv- 
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tn  Iowa,  State  v.  RWen,  68  Iowa,  102, 
48  Am.  Rep.  112,  12  N.  W.  117;  SUte  v. 
Steyisiger,  61  Iowa,  623,  16  N.  W.  746,  4 
Am.  Crim.  Rep.  482;  State  t.  Shank,  79 
Iowa,  47,  44  N.  W.  241  (1890). 

In  Indiana,  Bnckner  v.  State,  66  Ind.  208. 

In  Missouri,  State  v.  Simpson,  67  Mo. 
647,  8  Am.  Crimi  Rep.  329;  State  v.  Paul, 
87  Mo.  App.  47  (1901);  and  SUte  v.  Me* 
Carver,  194  Mo.  717,  92  S.  W.  684  (1906). 

The  contrary  view  is  held  in  Bradshaw 
V.  Com.  67  Va.  607,  86  Am.  Dec.  722,  but 
it  has  not  been  generally  followed,  and 
the  citations  above  given  abundantly  war- 
rant the   general   doctrine   laid   down    by 


text  writers  that  a  copy  may  be  substituted 
independent  of  an  authorizing  statute.  1 
Bishop,  Crim.  Proc.  §  1400;  22  Cyc.  p.  221; 
10  Enc.  PI.  k  Pr.  p.  417. 

But  the  respondents  further  contend 
that,  even  if  a  copy  might  have  been  sub- 
stituted when  the  loss  was  discovered,  none 
was  in  fact  substituted  and  a  verdict  could 
not  legally  be  rendered  or  sentence  passed 
without  either  the  original  indictment  or  a 
copy  OB  the  files  of  the  court.  Why  notT 
No  legal  or  constitutional  right  of  the  re- 
spondents has  been  sacrificed  or  invaded. 

The  Constitution  of  Maine,  art.  1>  §  7, 
provides  that  "no  person  shall  be  held  to 


en  to  the  jury,  the  original  was  found  and 
handed  to  the  jury  on  its  retirement,  the 
substituted  one  having  been  withdrawn. 
Helm  V.  State,  67  Miss.  662,  7  So.  487. 

Formal    requisites   of   substitution — gener- 

aUy. 

A  statute  providing  that  when  an  in- 
dictment has  been  lost  or  mislaid,  the  dis- 
trict attorney  may  suggest  the  fact  to  the 
court,  and  the  same  shall  be  entered  upon 
the  minutes,  whereupon  another  indictment 
may  be  substituted  upon  the  written  state- 
ment of  the  district  attorney  that  it  is 
substantially  the  same  as  that  which  has 
been  lost, — is  not  complied  with  by  the 
making  of  a  record  entry  reading,  "Loss 
of  papers  suggested;  the  county  attorney 
has  leave  to  substitute  the  same,''  followed 
by  a  certificate  of  the  prosecuting  attorney 
that  the  copy  is  a  substantial  copy  of  the 
original,  first,  because  the  word  "paper"  is 
not  sufficiently  specific,  and,  second,  because 
the  prosecuting  officer  should  at  least  make 
his  suggestion  of  the  loss  in  writing,  which 
should  set  out  the  facts  and  be  entered 
upon  the  minutes  of  the  court;  and  upon 
the  presentation  of  the  indictment  as  pre- 
pared for  substitution,  it  should  be  ac- 
companied by  the  written  statement  of  the 
prosecuting  attorney  that  it  is  substantially 
the  same  as  that  which  has  been  lost  oV 
mislaid,  and  there  should  be  an  order  of 
the  court  showing  that  the  substitution  was 
allowed  and  made.  Clampitt  v.  State,  3 
Tex.  App.  638. 

So,  an  order  made  and  entered  by  the 
court  stating  that  the  prosecuting  attorney 
"moves  the  court  to  grant  him  leave  to  file 
a  substantial  copy  of  the  original  indict- 
ment, which  said  motion,  having  been  duly 
considered  by  the  court,  is  granted;  where- 
upon it  is  ordered  by  the  court  that  the 
said  copy  of  said  indictment  be  filed  among 
the  papers  of  the  case,"  is  not  sufficiently 
certain,  either  in  positively  identifying  the 
substituted  instrument  or  in  the  declara- 
tion of  the  fact  that  it  was  substituted. 
Beardall  v.  State,  9  Tex.  App.  262. 

And  a  conviction  will  be  reversed  where 
the  record  does  not  contain  any  written  sug- 
gestion of  the  county  attorney  as  to  why 
the  indictment  should  be  substituted,  and 
41  L.R.A.(N.S.) 


where  it  contains  neither  a  judgment  order- 
ing the  substitution,  nor  anj^hing  what- 
ever tending  to  show  that  the  substitution 
was  made.  Carter  v.  State,  41  Tex.  Crim. 
Rep.  608,  68  S.  W.  80. 

But  the  record  shows  a  substantial  and 
sufficient  compliance  with  the  statute  where 
it  discloses  a  written  suggestion  of  the 
loss  of  the  indictment,  and  a  motion,  setting 
up  the  facts  and  asking  the  court's  leave 
to  substitute,  accompanied  by  a  paper  which 
is  certified  by  the  prosecuting  attorney  to 
be  a  substantial  copy  of  the  lost  indictment, 
and,  following  this  motion,  is  an  order 
of  the  court  granting  the  prosecuting  at- 
torney leave  to  substitute,  and  showing  af- 
firmatively that  such  substitution  was 
made.  Schultz  v.  State,  16  Tex.  App.  268, 
49  Am.  Rep.  194.  The  court  intimated  fur- 
ther that  even  if  the  substitution  had  not 
been  made  in  compliance  with  the  statute, 
but  had  been  made  under  the  direction  of, 
and  in.  a  manner  satisfactory  to,  the  court, 
it  would  have  been  held  sufficient  independ- 
ently of  the  statute,  in  view  of  the  fact  that 
the  accused  pleaded  to  the  original  before 
it  was  lost. 

The  objection  of  the  accused  that  it  was 
irregular  to  make  an  order  of  substitution 
for  a  lost  indictment  upon  the  ev  parte 
affidavit  of  the  district  attorney  without 
other  proof,  and  without  affording  the  ac- . 
cused  an  opportunity  to  cross-examine  and 
to  show  that  the  copy  was  not  a  true  one, 
cannot,  where  the  accused  was  present 
either  in  person  or  by  counsel,  and  oojected 
to  the  order,  although  not  to  the  validity  of 
the  copy,  prevail  over  the  presumption  that 
the  court,  having  power  to  make  the  sub- 
stitution, proceeded  regularly,  and  not  ar- 
bitrarily, and-  that  it  was  established  by 
sufficient  proof  that  the  original  was  lost 
or  mislaid,  and  that  the  one  substituted 
was  a  correct  copy,— especially  when  the 
presumption  of  correctness  could  have  been 
overcome  if  the  copy  had  been  incorrect, 
by  an  examination  of  the  original,  which 
was  subsequentiv  found.  Com.  v.  Bedker, 
14  Pa.  Super.  Ct.  430. 

— order  for  and  fact  of  substitution. 

See  also  cases  in  last  subdivision. 
The  order  of  substitution  required  by  the 
statute    is    absolutely    indispensable,    for 
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mnswer  for  a  capital  or  infamous  crime  un- 
less OB  a  presentment  or  indictment  of  a 
grand  jury/'  with  certain  exceptions  imma- 
terial here.  This  provision  has  been  fully 
complied  with.     The  indictment  had  been 


returned  by  the  grand  jury  and  to  it  the 
respondents  had  pleaded  and  placed  them- 
selves on  trial  as  the  docket  entries  prore, 
thus  admitting  its  verity.  Their  next  con- 
stitutional right  was  to  the  Terdict  of  a 


without  it,  there  is  no  substitution,  and 
hence  no  record  or  papers  in  lieu  of  those 
lost  or  destroyed.  Strong  v.  State,  18  Tez. 
App.  9. 

And  the  making  of  the  order  of  substi- 
tution is  a  jurisdictional  fact  which  must 
be  affirmatively  shown  by  the  record,  and 
cannot  be  left  to  presumption.  Burrage  v. 
SUte,  —  Tex.  Crim.  Rep.  — ,  44  6.  W.  169; 
Brooks  V.  State,  66  Tex.  Crim.  Rep.  122,  113 
8.  W.  920. 

So,  the  failure  of  the  record  to  disclose 
the  fact  that  the  substitution  of  the  indict- 
ment was  brought  home  to  the  defendant 
and  the  court,  and  was  made  by  permission 
of  the  latter,  is  fatal  to  the  conviction. 
Oraham  v.  State,  43  Tex.  550. 

And  the  substitution  of  the  information, 
though  authorized  by  the  court,  avails 
nothing  when  it  is  accompanied  by  the  sub- 
stitution of  the  complaint  without  motion, 
for  in  such  circumstances  there  is  no  com- 
plaint, and  without  it  there  can  be  no  in- 
formation. Kelly  V.  State,  59  Tex.  Grim. 
Rep.  14,  127  S.  W.  644. 

An  accused  who  seeks  a  review  on  appeal 
of  the  sufficiency  of  an  indictment  which 
was  lost  after  the  jury's  retirement,  and 
without  his  knowledge,  is  required  by  prop- 
er steps  to  have  a  substitute  supplied  by  a 
court  order;  and  this  requirement  is  not 
satisfied  by  the  fact  that,  without  the 
knowledge  of  the  court,  the  clerk  entered  in- 
to the  transcript  a  copy  of  the  indictment 
given  him  by  the  prosecuting  attorney. 
Bute  V.  Burks,  132  Mo.  363,  34  S.  W.  48. 

Where,  however,  the  court  makes  an  order 
of  substitution,  but  fails  to  sign  it,  it  may, 
at  a  subsequent  term  and  during  trial, 
make  an  order  substituting  the  lost  indict- 
ment nuno  pro  tunc  without  notice  to  the 
defendant.  Moore  v.  State,  62  Tex.  Crim. 
Rep.  336,  107  S.  W.  540. 

But  a  formal  order  of  substitution  nuno 
pro  iunOf  to  cure  an  illegal  substitution  of 
the  information  before  trial  and  without 
motion,  cannot  be  made  by  the  trial  court 
after  the  accused  has  perfected  his  appeal 
from  conviction,  where,  by  statute,  the  ap- 
peal suspends,  all  proceedings  in  the  trial 
court.  Reed  v.  State«  42  Tex.  Crim.  Rep. 
572,  61   S.   W.  925. 

A  special  or  formal  order  of  substitution 
is  not  necessary  to  warrant  the  reading, 
after  the  jury  has  been  impaneled  and 
sworn,  of  a  certified  copy  of  the  original  in- 
dictment, upon  sufficient  proof  that  the  or- 
iginal has  been  lost  or  mislaid,  where  the 
statute  requiring  the  entry  of  the  indict- 
ment and  the  return  in  full  on  the  minutes 
of  the  court  provides  that  a  copy  of  the 
minutes  shall  be  as  good  and  valid  as  the 
original,  if  at  any  time  the  latter  are  lost 
or  destroyed.  Epperson  v.  State,  6  Lea, 
291. 
41  L.R.A.(N.S.) 


The  record  must  show,  not  by  way  of  in- 
ference, but  directly  and  affirmatively,  that 
the  substitution  was  made;  and  the  record 
is  insufficient  for  this  purpose  where  it  re- 
cites merely  that,  the  original  indictment 
being  lost^  the  court  granted  leave  to  sub- 
stitute it  with  a  copy  inspected  by  the 
court.     Rogers  v.  Stat^  11  Tex.  App.  60S. 

In  short,  the  court  should  cause  the  rec- 
ord affirmatively  to  state  that  the  substito- 
tion  as  proposed  was  in  fact  made,  and  oot 
leave  such  nutter  to  presumption  which 
cannot  be  indulged.  Turner  v.  State,  7 
Tex.  App.  596. 

But,  though  the  record  on  appeal  fails 
to  show  with  sufficient  certainty  that  the 
substitution  was  in  fact  made,  the  order  of 
substitution  may  be  amended  fHtnc  pro  tune 
so  as  to  establish  the  substitution.  Turner 
V.  State,  supra;  Beardall  v.  State,  9  Tex. 
App.  262. 

There  is  sufficient  to  show  that  the  in- 
dictment was  in  fact  substituted,  where  it 
appears  that  the  court  ordered  the  clerk 
to  file  the  substituted  indictment  on  the 
same  day  that  the  motion  for  substitution 
was  made,  and  that  it  was  filed  that  dav 
by  the  clerk.  Magee  v.  State,  14  Tex.  App. 
366. 

— ^fact  of  existence  or  loss  of  orlginaL 

The  substitution  of  a  sworn  copy  will  be 
denied  for  want  of  evidence  that  the  orig- 
inal was  a  record  of  the  court,  where  it  is 
shown,  neither  by  the  record  nor  by  other 
proof,  that  the  indictment  was  filed,  and 
the  sworn  copy  contained  no  indorsement 
of  the  filing.  State  v.  Simpson,  67  Mo.  647, 
3  Am.  Crim.  Rep.  329. 

But  a  presumption  that  a  destroyed  in- 
dictment was  duly  found  and  returned  by 
the  grand  jury  arises  from  the  fact  that 
it  was  recorded  by  the  clerk  of  the  court 
who  had  authority  to  record  indictments 
only  when  duly  found  by  the  grand 
jury  and  returned  to  the  court;  and 
this  presumption  avails  to  uphold  a  con- 
viction which  would  otherwise  be  reversed 
because  of  the  failure  of  the  transcript  of 
the  record  affirmatively  to  show  tiiat  the 
indictment  was  duly  found  smd  returned. 
Miller  v.  State,  40  Ark.  488.  In  this  case 
the  court  emphasised  the  fact  that  the  a^ 
cused,  by  pleadine  not  guilty,  put  in  issue 
only  the  facts  alleged  in  the  indictment, 
and  said  that  if  he  had  pleaded  in  abate- 
ment that  the  indictment  was  not  found 
and  returned,  into  court  by  the  grand  jury* 
it  would  have  been  necessary  for  the  pros^ 
cution  to  produce  the  original,  or  r^ 
store  record  entries  showing  such  fsets, 
or  to  prove  the  destruction  and  nonrettora- 
tion  of  the  record  entries,  and  to  resort  fo 
secondaiy  evidence  of  the  contents. 
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jury  duly  impaneled  and  sworn  which  thej 
had  accepted  as  their  tribunal.  This  right 
was  fully  given  them. 

It  was  a  right  that  could  not  be  taken 
from  them  by  the  mere  loss  or  abstraction 


of  a  paper,  and  the  state  had  the  corre- 
sponding right  that,  notwithstanding  such 
loss  or  abstraction,  the  case  should  proceed 
and  a  judgment  of  conviction  or  acquittal 
be  rendered.     These  rights  are  too  sacred 


The  affidavit  of  the  clerk  of  the  court, 
who  is  the  proper  custodian  of  the  indict- 
ment, that  he  has  made  diligent  search  for 
it  among  his  papers  and  cannot  find  it, 
constitutes  prima  facie  evidence  of  its  loss. 
Epperson  v.  State,  supra. 

In  Millar  v.  State,  2  Kan.  174,  in  over- 
ruling the  defendant's  objection  that  he  was 
tried  upon  a  copy  of  the  indictment  as 
found  on  the  record,  and  not  upon  the  orig- 
inal signed  by  the  foreman  of  the  grand 
jury,  the  court  said  that  it  would  have 
been  proper  to  show  by  affidavit  that  the 
original  bill  had  been  lost  or  destroyed,  and 
tnat  the  omission  to  file  such  an  affidavit, 
or  to  place  it  upon  the  record  filed,  would 
merely  be  a  technical  error  or  defect. 


^-sufficiency  of  paper  substituted. 

Where  the  uncontroverted  evidence  shows 
that  the  paper  presented  is  a  true  copy  of 
the  indictment,  it  is  not  necessary  that  the 
record  show  that  the  copy  was  certified  to 
be  a  true  copy  by  the  clerk  of  the  court. 
State  V.  Stevisiger,  61  Iowa,  628,  60  N.  W. 
746,  4  Am.  Crim.  Hep.  482. 

There  is  sufficient  proof  of  the  correctness 
of  copies  of  a  lost  indictment  to  make  it 
the  duty  of  the  court  to  establish  and  cer- 
tify them,  where  the  prosecuting  attorney 
presents  a  carbon  copy  of  the  original  ex- 
cept signatures,  indorsements,  and  names 
of  witnesses,  which  were,  however,  shown  by 
copies  of  the  certified  copy  previously  de- 
livered to  the  defendant's  attorney,  and 
both  the  prosecuting  attorney  who  drew  the 
original,  and  the  clerk  who  read  it  on  ar- 
raignment, and  who  made  certified  copies 
for  the  defendant,  swear  that  they  believe 
the  copy  to  be  true  and  correct.  State  ex 
rel.  Null  V.  Circuit  Ct.  20  S.  D.  122,  104 
N.  W.  1048. 

And  there  is  a  sufficient  showing  of  the 
correctness  of  the  copy,  where  it  appears 
that  it  was  made  by  the  clerk  of  the  court, 
who  certified  it  to  be  correct,  and  that, 
after  the  production  of  evidence  showing 
it  to  be  a  complete  copy,  except  for  the 
omission  of  the  indorsement  of  the  name 
of  one  witness,  the  proper  indorsement  was 
made  and  the  order  of  substitution  en- 
tered. State  V.  Rivers,  58  Iowa,  102,  43 
Am.  Rep.  112,  12  N.  W.  117. 

But  the  copy  must  be  deemed  insufficient 
to  warrant  substitution,  where  the  prose- 
cuting attorney  testified  that  he  had  never 
•een  the  original  nor  a  copy  of  it,  nor  con- 
sulted as  to  its  contents  with  his  prede- 
eessor,  who  drew  it;  that  he  got  the  grand 
jury's  minutes  of  the  evidence  from  the 
clerk,  and  after  examining  them,  returned 
them  to  the  clerk,  and  thereafter  drew 
the  proposed  substitute;  and  the  prede- 
41  L.R.A.(N.S.) 


cessor  who  drew  the  indictment  testified 
that  he  though't  the  proposed  substitute 
contained  substantially  all  the  allegations 
that  were  contained  in  the  original,  and 
that  the  indorsements  were  substantially 
the  same,  though  he  could  not  say  it  was 
it  was  a  true  copy;  and  that  there  were 
some  descriptions  as  to  the  instruments  al- 
leged to  have  been  employed  in  the  assault 
that  were  not  in  the  original  indictment; 
and  that  the  latter,  unlike  the  substitute, 
did  not  contain  the  words  "and  of  their 
malice  aforethought."  State  v.  Thomas,  97 
Iowa,  396,  66  N.  W.  743,  distinguishing 
State  V.  Rivers. 

And  it  is  error  for  the  court  to  proceed 
to  trial  over  the  defendant's  objection  that 
the  substituted  copy  of  the  indictment  does 
not  bear  the  correct  docket  number,  with- 
out the  same  being  corrected,  either  upon 
the  motion  of  the  prosecuting  attorney,  or 
by  the  court  of  its  own  motion.  Stiff  v. 
State,  21  Tex.   App.  265,   17   S.   W.   726. 

And  an  accused  cannot  be  put  on  trial 
upon  a  nuno  pro  iuno  entry  made  by  the 
order  of  the  court,  of  a  return  by  the 
grand  jury  which  contained  merely  a  re- 
cital that  an  indictment  had  been  found 
against  the  accused,  and  that  it  had  been 
burned.    Buckner  v.  State,  56  Ind.  210. 


—new  arraignment. 

A  second  arraignment  and  plea  are  not 
necessary  upon  putting  an  accused  on  trial 
upon  a  substitute  for  an  information  to 
which  the  accused  pleaded  before  it  was 
lost.  Goodman  v.  State,  161  Ind.  629,  69 
N.  E.  442;  McGuire  t.  State,  70  Miss. 
504,  25  So.  496. 

No  new  proceeding  which  will  prevent 
the  taxing  of  conts  of  the  original  pro- 
ceeding against  the  defendant  is  instituted 
when  the  information,  being  lost,  is  sub- 
stituted by  a  copy,  which  is  given  a  new 
number,  and  the  defendant  is  unnecessarily 
required  to  plead  anew.  State  v.  McFad- 
den,  42  Wash.  1,  84  Pac.  401. 

It  may  also  be  noted  in  this  connection 
that  it  has  been  held  that  an  accused  is 
not  prejudiced  so  as  to  warrant  a  reversal 
of  his  conviction,  by  the  fact  that,  due  to 
the  loss  of  the  information  and  of  the 
transcript  of  the  proceedings  of  the  court 
which  conducted  the  preliminary  examin- 
ation, the  record  did  not,  at  the  inception 
of  the  trial,  show  that  a  preliminary  exam- 
ination had  been  accorded  him,  where  a 
new  transcript  and  copy  of  the  information, 
whose  substitution  had  been  ordered,  were 
subsequently  filed,  and  showed  that  the 
accused  had  waived  the  preliminary  exam- 
ination. Korth  T.  SUte,  46  Neb.  631,  66 
N.  W.  792.  L.  A.  W. 
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to  be  impaired  by  the  accidental  loea  or 
wilful  abstraction  of  papers  during  the 
trial,  and  the  mere  fact  that  the  jury  did 
not  have  the  indictment  with  them  in  the 
jury  room  could  not  nullify  all  that  had 
gone  before.  The  iMue  had  already  been 
made  up.  The*  jury  knew  the  nature  of  the 
olfense  charged  and  the  parties  involved. 
The  presence  or  absence  of  the  indictment 
itself  could  not  aid  or  hinder  them  in  reach- 
ing their  verdict.  It  did  not  in  this  case. 
Buch  meritless  technical ities  should  not  be 
permitted  to  thwart  the  administration  of 
criminal   justice. 

The  remaining  constitutional  right  vouch- 
safed to  the  accused  is  that  they  shall  not 
be  put  twice  in  jeopardy  for  the  same  of- 
fense. This  can  be  secured  by  substituting 
a  copy  for  the  original.  Such  copy  can  be 
readily  prepared  by  the  county  attorney 
who  drafted  the  original.  The  notes  of  the 
stenographer  at  the  trial  will  furnish  all 
necessary  data  as  to  place,  time,  and  par- 
ties, so  that  no  possible  error  can  creep  in. 
Such  a  copy  duly  certified  by  the  county 
attorney  as  such  can,  by  order  of  court 
at  the  next  term,  be  placed  on  file  in  lieu 
of  the  original,  and  the  rights  of  the  re- 
spondents be  thereby  safely  guarded. 

It  would  have  been  proper  for  the  county 
attorney  to  ask  for  such  substitution  as 
soon  as  the  loss  was  discovered,  but  the 
omission  to  do  so  at  that  time  was  not 
fatal.  Substitution  can  be  made  by  the 
court  upon  satisfactory  evidence  at  the  com- 
ing term,  and  the  rights  of  the  respond- 
ents on  the  one  hand,  and  of  the  public 
on  the  other,  be  fully  protected. 

The  rulings  of  the  Presiding  Justice  be- 
ing free  from  exceptionable  error,  the  en- 
try must  be  exceptions  overruled. 
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STATE  OF  NEBRASKA  EX  REL. 
GEORGE  C.  CURYEA,  Appt., 

V. 

HARRY   E.    WELLS,    County    Clerk. 
(.—  Neb.  — ,  138  N.  W.  166.) 

Voters  —  closed  primary  —  effect. 

1.  The  legislature  of  this  state  in  provid- 

Headnotes  by  Sedowiok,  J. 


ing  for  the  '^closed  primary^  baa  adopted 
the  policy  of  allowing  each  political  party 
to  select  its  own  candidates. 

Same  —  candidate  —  qvaliflcatlon. 

2.  Anyone  who  has  the  statutory  qualifi- 
cations to  fill  an  oilice  may  be  a  candidate 
for  election  to  that  office.  If  be  affiliates 
with  a  political  party,  he  may  become  the 
candidate  of  that  party;  or  he  may  beeomiB 
a  candidate  independently  of  all  parties. 

Same  —  not  member  of  party. ' 

3.  Under  our  primary  law  no  political 
party  can  be  compelled  to  present  as  its 
candidate  at  a  general  election  one  who  does 
not  affiliate  with  the  party  so  presenting 
him  as  a  candidate. 

Same  —  failure  to  nominate  ^  Tacancy. 

4.  If  a  political  party  at  its  primary 
makes  no  nomination  of  a  candidate  for  elec- 
tion to  an  office,  a  vacancy  has  "occurred," 
within  the  meaning  of  the  statute  (Cobbey'i 
Ann.  Stat.  1911,  §  5888) ;  and  the  proper 
party  committee  may  fill  that  vacancy. 

(Rose,  J.,  dissents.) 

(November  1,  1912.) 

APPEAL  by  complainant  from  a  jndg* 
mcnt  of  the  District  Court  for  Lan- 
caster County  in  respondent's  favor  in  a 
mandamus  proceeding  to  compel  him  to 
place  complainant's  name  upon  the  official 
ballot  as  candidate  of  the  Democratic  party 
for  the  bffice  of  coimty  oonunissioner.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  8.  TIbbets  and  Sterling  F. 
Mutz,  for  appellant: 

There  is  no  authority  to  nominate  can- 
didates by  writing  names  in  blank  spaeei 
on  the  primary  ballot. 

Sumner  County  High  School  ▼.  Sumner 
County,  61  Kan.  796,  60  Pac.  1057;  Ops. 
Atty.  Qen.  1907-08,  p.  103;  State  ex  reL 
Gulden  v.  Johnson,  87  Minn.  221,  91  N.  W. 
604,   840. 

All  candidates  must  formally  accept  the 
nomination,  declare  their  party  .affiliation 
under  oath,  and  swear  that  if  elected  they 
will  qualify  and  serve  as  such  officers. 

State  ez  rel.  Sundean  v.  Junkin,  80  Neb. 
1,  113  N.  W.   801. 

Where  the  candidate  does  not  accept  the 
nomination,  there  is  a  vacancy  which  may 
be  filled  by  the  committee. 

State  ex  rel.  Sayer  v.  Junkin,  87  Neb. 
801,  128  N.  W.  630. 


Note. -^  When  does  vacancy  in  patty 
tiolcet  occur  within  statute  authorize 
ing  the  filling  of  vacancies. 

"Vacancies"  through  failure  to  file  certifi- 
cate in  time. 

In  a  number  of  cases  it  has  been  held, 
where  a  certificate  of  nomination  was  filed 
too  late,  that  this  created  a  "vacancy." 
41  L.R.A.(N.S.) 


Thus,  in  People  ex  rel.  Powell  v.  Hartley, 
170  111.  370,  48  N.  E.  950,  where  the  statute 
provided  among  other  things  that  a  vocsn* 
cy  might  be  filled  'Should  any  certificate 
of  nomination  be  held  insufficient  or  inope^ 
ative  by  the  officer  with  whom  they  may  be 
filed,"  and  the  county  clerk  refused  to 
place  the  nominees  named  in  the  certificate 
on  the  official  ballot  for  the  reason  that  tbe 
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Messrs.  J.  B.  Strode,  G.  B.  Hager,  and 
Whedon  &  Peterson,  for  appellee: 

Electors  may  vote  at  a  primary  election 
by  writing  in  the  names  of  the  parties 
whose  names  do  not  appear  on  the  printed 
ballot. 

State  ex  rel.  Ragan  v.  Junkin,  85  Neb. 
1,  23  L.RJ^..(N.S.)  839,  122  N.  W.  473; 
People  ex  rel.  Breckon  v.  Election  Comrs. 
221  111.  9,  77  N.  £.  321,  5  Ann.  Cas.  562; 
Rouse  V.  Thompson,  228  111.  522,  81  N.  E. 
1109;  State  ▼.  Hirsch,  125  Ind.  207,  9  L.R.A. 
170,  24  N.  E.  1062;  Dapper  v.  Smith,  138 
Mich.  104,  101  N.  W.  60;  State  ex  rel. 
Adair  v.  Drexel,  74  Neb.  776,  105  S.  W.  174. 


Sedgwick,  J.y  delivered  tne  opinion  of 
the  court: 

At  the  primary  election  held  in  April, 
1912,  Carl  O.  Johnson  was  a  candidate  on 
the  regular  Republican  ticket  for  nomina* 
tion  as  a  candidate  of  that  party  at  the 
ensuing  general  election  for  the  office  of 
county  commissioner  of  Lancaster  county. 
He  made  the  necessary  filings,  declaring  un- 
der oath  that  he  affiliated  with  the  Re> 
publican  party,  and  procured  his  name  to 
be  printed  upon  the  regular  Republican 
ballot  as  the  candidate  of  that  party. 
There  was  no  candidate  named  on  the  print- 
ed  ballot  of   the   Democratic   primary   for 


certificate  was  not  filed  by  a  certain  day 
before  the  day  of  election,  and  the  "vacan- 
cies" were  filled  by  renominating  the  parties 
in  the  criticised  certificate,  the  court  said: 
"We  are  of  the  opinion  that  the  refusal  by 
the  county  clerk  to  have  the  names  of  the 
candidates  nominated  by  the  county  conven- 
tion held  on  August  27  printed  on  the  offi- 
cial ballot  was,  in  effect,  to  hold  that  the 
certificate  of  nomination  was  inoperative 
under  the  statute.  If  the  first  certificate 
became  inoperative,  it  followed,  under  the 
provisions  of  the  statute,  that  there  were 
vacancies  to  be  filled." 

Similarly,  in  Reese  v.  Hogan,  117  Iowa, 
603.  91  N.  W.  907,  where  the  Iowa  statute 
provided  that  "should  any  certificate  of 
Domination  or  nomination  papers  be  held 
insufficient  or  inoperative  by  the  officer 
with  whom  it  may  be  filed,"  etc.,  the  vacan- 
cies thus  occasioned  might  be  filled,  etc.,  it 
was  held  that  where  a  certificate  was  pre- 
sented to  the  officer  after  the  time  within 
which  the  certificate  might  be  filed,  and  the 
officer  refused  to  receive  it,  this  was  with- 
in such  statute,  and  the  vacancy  might  be 
properly  filled,  therefore,  as  in  such  stat- 
ute provided. 

So,  in  State  ex  rel.  Qalen  v.  Hays,  81 
Mont.  227,  78  Pac.  301,  it  was  held  under 
the  Montana  statute  (see  under  Stackpole 
V.  Hallahan,  infra)  that  where  a  certifi- 
cate as  to  one  of  the  candidates  had  not  been 
filed,  this  was  a  vacancy  under  the  statute, 
and  might  be  filled  by  tiie  committee. 

So,  in  Bower  v.  Clemans,  61  Kan.  129,  68 
Pac.  969,  where  the  statute  provided  that 
should  any  certificates  of  nomination  be 
held  insufficient  or  inoperative  by  the  offi- 
cers with  whom  they  had  been  filed,  the 
vacancies  might  be  filled  as  in  the  statute 
provided,  and  a  nomination  was  regularly 
made,  but  the  certificate  was  not  presented 
for  filing  until  too  late,  it  was  held  that 
this  was  a  case  within  the  statute,  and  the 
vacancies  might  be  filled  as  therein  pro- 
vided. Substantially  the  same  was  held  in 
Rathburn  v.  Hamilton,  53  Kan.  470,  37  Pac. 
20.  This  remedy  was  pointed  out  in  Hay  v. 
Keeshan,  83  Kan.  438,  111  Pac.  436,  where 
an  insufficient  certificate  had  been  rejected. 

Similarly,  in  State  ex  rel.  Fox  v.  Clark, 
66  Neb.  584,  77  N.  W.  87,  where  the  name 
of  a  candidate  was  omitted  from  the  certifi- 
41  L.R.A.(N.S.) 


cate,  it  was  held  that  this  was  a  vacancy 
within  the  statute,  which  provided  that 
"should  any  person  so  nommated  die  be- 
fore election  day,  or  decline  the  nomina- 
tion, as  in  this  act  provided,  or  should  any 
certificate  of  nomination  be  insufficient  or 
inoperative,  the  vacancy  or  vacancies  thus 
occasioned  may  be  filled  in  the  manner  re- 
quired for  original  nominations.  If  the 
original  nomination  was  made  by  a  party 
convention  which  had  delegated  to  a  com- 
mittee the  power  to  fill  vacancies,  such  com- 
mittee may,  upon  the  occurring  of  such 
vacancies,  proceed  to  fill  the  same,"  the  new 
certificate,  "upon  being  filed  at  least  eight 
(8)  days  before  election,"  to  "have  the 
same  force  and  effect  as  an  original  certifi- 
cate of  nomination." 

Vacancy  by  declination. 

In  Stackpole  v.  Hallahan,  16  Mont.  40, 
28  L.RJ^.  502,  40  Pac.  80,  where  a  person 
was  nominated  for  an  office,  but  his  nom- 
ination was  not  certified,  as  he  notified  the 
party  county  committee  of  his  declination 
of  the  nomination,  the  committee  filled  the 
vacancy  caused  by  this  declination  by  nom- 
inating another  person,  and  by  filing  a  cer- 
tificate of  this  nomination  with  the  county 
clerk,  and  it  was  held  that  this  was  a  good 
nomination  under  the  statute,  which  pro- 
vided that  the  nomination  should  be  void 
if  a  person  nominated,  at  least  twenty  days 
before  election,  notified  in  writing  the  offi- 
cer with  whom  the  certificate  nominating 
him  was  required  to  be  filed,  that  he  de- 
clined such  nomination;  the  statute  further 
providing  that  "should  any  person  so  nom- 
inated die  before  the  printing  of  the  tickets, 
or  decline  the  nomination,  as  in  this  act 
provided,  or  should  any  certificate  of  nom- 
ination be  or  become  insufficient  or  inop- 
erative from  any  cause,  the  vacancy  or 
vacancies  thus  occasioned  may  be  filled  in 
the  manner  required  for  original  nomina- 
tions. If  the  original  nomination  was  made 
by  a  party  convention  which  had  delegated 
to  a  committee  the  power  to  fill  vacancies, 
such  committee  may,  upon  the  occurring  of 
such  vacancies,  proceed  to  fill  the  same. 
The  chairman  and  secretary  of  such  com- 
mittee shall  thereupon  make  and  file  with 
the  proper  officer  a  certificate  setting  forth 
the  cause  of  the  vacancy," .  etc. 
69 
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nomination  to  that  office  as  a  candidate 
of  the  Democratic  party.  There  was  a 
blank  space  left  upon  the  ballot  of  the 
Democratic  party  for  entering  the  name  of 
a  candidate  of  that  party  for  nomination 
to  that  office.  Mr.  Johnson's  name  was 
written  in  sixty-two  of  the  Democratic  bal* 
lots  as  the  candidate  of  that  party.  He 
did  not  accept  the  nomination  as  the  candi- 
date of  the  Democratic  party,  nor  file  any 
statement  that  he  affiliated  with  that  par- 
ty. There  is  nothing  in  the  record  to  show 
that  there  is  an  affiliation  between  the  Re- 
publican and  Democratic  parties  for  the 
ensuing  election.  The  proper  committee  of 
the  Democratic  party,  considering  that  a 
vacancy  had  occurred  upon  the  ticket  of 
that  party,  duly  certified  the  nomination  of 


the  relator  as  the  candidate  of  the  Demo- 
cratic party.  The  respondent,  who  is  county 
clerk  of  Lancaster  county,  refused  to  enter 
the  name  of  the  relator  upon  the  official 
ballot  for  the  ensuing  election  as  the  candi- 
date of  the  Democratic  party  for  tlie  of- 
fice of  county  commissioner,  and  the  rela- 
tor brought  this  action  of  mandamus  in 
the  district  court  for  Lancaster  county 
to  compel  the  respondent  to  place  his  name 
upon  the  official  ballot  as  such  candidate. 
The  district  court  found  in  favor  of  the 
respondent,  and  refused  to  issue  a  peremp- 
tory writ,  and  the  relator  has  appealed  to 
this  court. 

Our  statute  providing  for  primary  elec- 
tions recognizes  the  existence  of  organized 
political    parties,    and   their    right    in    gen- 


( 


But  in  Re  Halpin,  108  App.  Div.  271,  05  , 
N.  Y.  Supp.  611,  where  the  statute  provided 
that  a  candidate's  name  should  not  be  I 
printed  if  within  a  certain  time  before  the 
election  he  notified  the  board  of  election  in 
writing  signed  by  him  and  duly  acknowl- 
edged that  he  declined  the  nomination,  it 
was  held  that  there  could  be  no  vacancy  in 
the  nomination  by  a  simple  letter  declining 
the  nomination,  sent  by  the  candidate  to 
the  convention  of  the  party  which  nom- 
inated him. 

In  Lucas  v.  Ringsrud,  3  S.  D.  355,  53 
N.  W.  426,  it  was  held  that  "when  no  cer- 
tificate of  original  nomination  has  been 
filed  in  the  office  of  the  secretary  of  state, 
there  can  be  no  substitution  of  names,  be- 
cause the  secretary  of  state  has  nothing  in 
his  office  showing  who  had  originally  been 
noniinated  for  the  office,  and  whose  place 
the  substitute   is   to  fill!" 

In  Re  Greene,  121  App.  Div.  693,  106  N. 
Y.  Supp.  425,  it  was  held  that  where  a 
nomination  was  declined  after  the  certificate 
had  been  filed,  the  convention  could  not 
thereupon  renominate,  but  that  the  vacancy 
must  be  filled  by  the  committee,  under  the 
statute  which  provided  that  "if  a  nomi- 
nation is  duly  declined,  or  a  candidate  regu- 
larly nominated  dies  before  election  day, 
or  is  found  to  be  disqualified,  or  if  any  cer- 
tificate of  nomination  is  found  to  be  defect- 
ive, but  not  wholly  void,  the  committee  ap- 
pointed on  the  face  of  such  certificate  of 
nomination,  as  permitted  by  §§  56  and  57 
of  this  act,  may  make  a  new  nomination  to 
fill  the  vacancy,  or  may  supply  such  defect, 
as  the  case  may  be,  by  making  and  filing 
with  the  proper  officer  a  certificate  setting 
forth  the  cause  of  the  vacancy  or  the  nature 
of  the  defect." 

First    certificate    misnaming    the    political 

party. 

In  State  ex  rel.  Scharnikow  v.  Hogan,  24 
Mont.  397,  62  Pac.  683,  where  the  certifi- 
cate filed  by  the  authorities  of  a  political 
party  misnamed  that  party,  and  the  execu- 
tive committee  had  power  to  fill  all  vacan- 
cies that  might  occur  from  any  cause,  and  it 
41  L.R.A.(N.S.)* 


filed  a  new  certificate,  setting  forth  the  cor- 
rect name  of  the  party,  etc.,  it  was  held 
that  this  was  proper  under  a  statute  suIh 
stantially  similar  to  that  quoted  supra  un- 
der the  Stackpole  Case.  The  court  skid: 
"We  are  of  the  opinion  that  there  was  a 
vacancy,  within  the  meaning  of  this  sec- 
tion." 

Committee  creating  a  vacancy. 

In  State  ex  rel.  Peters  v.  Superior  Court 
—  Wash.  — ,  327  Pac.  310,  it  was  lield 
that  if  a  candidate  be  nominated  by  a  con- 
vention, a  committee  has  no  pow^er  to  de- 
clare a  vacancy  for  the  purpose  of  oflfering 
the  nomination  of  another  person. 

Where  the  statute  provided  tliat  "in 
case  of  any  vacancy  in  said  nomination 
by  resignation,  death,  or  otherwise,  the  cen- 
tral committee  or  a  convention  called,"  etc^ 
might  select  and  certify  the  name  of  a  can- 
didate to  fill  the  vacancy,  it  was  held  that 
after  a  nomination  regularly  certified  and 
filed,  the  committee  had  no  rig4it  to  meet 
and  declare  a  vacancy  by  reason  of  the  fact 
that,  as  they  claimed,  a  candidate  previous- 
ly nominated  was  not  eligible.  State  ex 
rel.  Farris  v.  Roach,  —  Mo.  — ,  150  S.  W. 
1073. 

Vacancies  after  primaries. 

The  court,  in  State  ex  rel.  Cubyea  t. 
Wells,  holds  that  the  party  committee  may 
fill  the  "vacancv"  where  there  has  been 
an  omission  to  nominate  at  a  primary,  and 
distinguishes,  by  reason  of  a  difference  in 
statutes,  the  case  of  Stewart  v.  PoUey,  — 
S.  D.  — ,  137  N.  W.  565. 

The  Policy  Case  followed  Healey  v.  Wipf, 
22  S.  D.  343,  137  N.  W.  521,  where  it  was 
held  that  the  purpose  of  the  primary  law 
was  that  nominations  to  all  elective  state 
offices  should  be  made  by  that  law,  and  not 
otherwise,  and  that  "such  method  does  not 
permit  the  nomination  of  party  candidates 
to  either  of  such  offices  by  the  state  con- 
vention, except  where  no  candidate  has  re- 
ceived the  requisite  vote  at  the  primary; 
and  that  such  method  permits  the  state 
central  committee  to  nominate  only  whei« 
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eneral  to  regulate  and  control  their  own 
organizations  for  the  purposes  for  which 
they  are  created.  It  imposes  upon  them 
certain  restrictions  as  to  the  method  of 
presenting  their  candidates  to  the  voters 
at  the  general  election.  In  the  construc- 
tion of  the  various  statutes  involved,  we 
must  consider  botli  the -right  of  the  voter 
and  the  right  of  the  candidate.  Every 
voter  has  a  right  to  he  a  candidate  for  a 
public  office  if  he  possesses  the  qualifica- 
tion which  the  law  requires.  If  he  pos- 
sesses the  qualifications  required  to  fill  the 
oQice  can  he  be  the  candidate  of  more  than 
one  political  party,  and,  if  so,  how  and 
under  what  conditions?  The  statute  pro- 
vides when  and  how  one  may  be  a  candi- 
date of  two  or  more  political  parties.     If 


he  cannot  fill  the  requirement  so  as  to  be 
the  candidate  of  any  political  party,  he 
may  still  be  a  candidate  at  the  general  elec- 
tion, by  petition.  The  right  of  the  voter 
to  vote  at  the  general  election  for  whom 
he  pleases  cannot  be  limited.  Whether  the 
legislature  can  limit  the  voter  in  selecting 
a  candidate  for  the  various  parties  may  be 
a  debatable  question.  The  important  ques- 
tion here  is  as  to  the  power  of  the  legisla- 
ture to  protect  the  various  political  par- 
ties in  their  right  to  present  candidates 
at  the  general  election  who  affiliate  with 
the  party  that  presents  them.  And,  if  the 
legislature  has  such  power,  has  it  intended 
to  require,  as  a  qualification  of  the  candi- 
date of  a  political  party,  that  he  shall  be 
in  affiliation  with  that  party?     After  trial 


a  vacancy  occurs  after  a  candidate  has 
been  nominated  at  the  primary."  That 
case  arose  where  there  had  been  a  failure 
to  nominate  or  vote  for  a  candidate  at  a 
primary. 

The  Wipf  Case  was  also  approved  in 
Iowa  in  State  ex  rel.  Pratt  v.  Secretary, 
141  Iowa,  196,  119  N.  W.  620,  where 
the  court  said:  "Section  1087  a24  provides 
>  that  'vacancies  occurring  after  the  holding 
of  any  primary  election,  occasioned  by 
death,  withdrawal,  or  change  of  residence  of 
any  candidate,  or  from  any  other  cause, 
shall  be  filled  by  the  party  committee  for 
the  county,  district,  or  state,  as  the  case 
may  be,  representing  the  party  *in  which 
the  vacancy  nomination  occurs.'  In  our 
judgment  the  authority  of  any  party  com- 
mittee is  therein  limited  to  cases  where 
nominations  have  been  previously  made  at 
the  primary,  and  vacancies  have  thereafter 
occurred.  This  section  does  not  authorize 
a  party  committee  to  make  a  nomination 
in  the  first  instance.  It  is  only  given  power 
to  nominate  when  the  nominee  of  the  pri- 
mary election  is  no  longer  a  candidate,  and 
because  of  such  fact  a  vacancy  occurs. 
Healey,  ▼.  Wipf,  22  S.  D.  343,  117  N.  W. 
621." 

Similarly,  in  State  ex  rel.  Corser  v. 
Scott,  87  Minn.  313,  91  N.  W.  1101,  where 
the  statute  provided  that  "no  names  of  can- 
didates, when  name  was  upon  the  primary 
election  ballot  under  the  provisions  of  §  4 
of  this  act,  shall  be  placed  upon  the  official 
election  ballot  unless  such  candidates  have 
been  chosen  in  accordance  with  this  act, 
except  in  case  of  a  vacancy  occasioned  by 
the  death,  removal,  or  resignation  of  any 
candidate  so  chosen,  or  arising  otherwise, 
and  in  such  event  the  campaign  or  party 
committee  of  the  same  political  party,  or, 
if  there  be  no  such  committee,  then  a  mass 
convention  of  such  party,  may  fill  such  va- 
cancy," it  was  held  that,  "A  campaign  or 
party  committee  cannot  nominate  or  desig- 
nate a  candidate,  and  compel  the  proper  oi- 
ficer  to  place  his  name  upon  the  general 
election  ballot  as  a  candidate,  under  a  party 
name,  where  it  stands  admitted  that  no 
such  party  candidate  was  named  upon  the 
41  L.R.A.(N.S.) 


primary  election  ballot,  and  that  no  nom- 
ination was  nuidc  by  or  in  behalf  of  said 
party  at  the  primary  election."  The  court 
said:  "We  think  the  vacancy  referred  to 
must  arise  in  some  other  manner  than  by 
default  or  omission  upon  the  part  of  the 
members  of  a  political  party.  A  vacancy 
must  be  distinguished  from  a  default  or 
omission  to  nominafle  at  the  primaries.  In 
other  words,  there  can  be  no  vacancy  where 
there  has  been  no  nomination." 

— ^  tie  at  primary. 

In  Usilton  v.  Bramble,  —  Md.  — ,  82  Atl. 
661,  where  there  was  a  tie  at  the  primary, 
the  court  said:  "Section  160k  of  the  pri- 
mary election  law  (Laws  1910,  chap.  741) 
provides  that  'any  vacancy  which  may  exist 
in  respect  to  an^  office,  delegates  to  con- 
ventions, or  position  named  in  this  sub- 
title, occurring  after  the  returns  have  been 
canvassed  and  finally  announced,  or  which 
may  exist  by  reason  of  there  being  no  can- 
didate for  the  same  in  any  such  primary 
election  or  otherwise,  shall  be  filled  as  the 
rules  and  regulations  of  the  governing  bod- 
ies for  the  respective  parties  in  the  coun- 
ties, city,  or  state  may  now  or  shall  here- 
after provide.'  That  provision  is  undoubted- 
ly broad  enough  to  include  this  case,  as 
when  there  is  a  tie  between  two  candidates 
at  the  primaries  there  is  a  vacancy  within 
its  meaning,  as  no  one  is  selected  as  the 
nominee  for  such  office  or  place,  and  the  ex- 
pression 'or  otherwise'  would  seem  to  leave 
but  little  room  for  discussion." 

•—  failure  to  file  acceptance. 

In  State  ex  rel.  Sayer  v.  Junkin,  87 
Neb.  801,  128  N.  W.  630,  where  the  statute 
provided  that  a  person  receiving  the  high- 
est number  of  votes  at  the  primary  election 
and  filing  an  acceptance  within  ten  days 
should  be  the  regular  candidate,  the  court 
considered  that  if  he  did  not  file  the  ac- 
ceptance within  ten  days  a  vacancy  oc- 
curred within  the  statute,  which  thereunder 
the  committee  was  authorized  to  fill. 


1002 


NEBRASKA  SUPREME  COURT. 


Kw. 


of  both  methods,  the  legislature  has  adopt- 
ed what  is  called  the  closed  primary.  This 
oontemplates  that  each  political  party  shall 
have  the  right  to  select  its  own  candidates, 
and  shall  have  such  protection  as  the  law 
can  afford  in  exercising  that  right.  To  this 
end  it  was  necessary,  and  no  doubt  within 
the  power  of  the  legislature,  to  prescribe 
certain  qualifications. 

It  is  not  necessary,  in  order  to  preserve 
the  rights  of  the  voter  at  the  general  elec- 
tion, that  the  name  of  a  candidate  should 
appear  on  the  ballot  more  than  once,  nor 
is  it  necessary  that  he  should  be  described 
on  the  ballot  at  the  general  election  as  a 
member  of  more  than  one  political  party; 
and  the  legislature,  to  carry  out  the  idea 
of  a  closed  primary,  may  well  provide  that 
the  average  voter  shall  not  be  deceived  by 
a  statement  on  the  ballot  at  the  general 
election  that  a  candidate  belongs  to  or  af- 
filiates with  two  antagonistic  political  par- 
ties when  those  parties  have  not  affiliated, 
and  the  candidate  has  declared  under  oath 
that  he  affiliates  with  one  of  them,  and  has 
refused  and  neglected  t<^  state  that  he  af- 
filiates with  the  other.  In  every  instance 
in  which  the  statute,  as  it  now  is,  men- 
tions the  qualifications  of  a  candidate  of 
a  political  party  at  the  primary  election. 


it  prescribes  affiliation  with  the  party  for 
which  he  proposes  to  be  a  candidate  as  s 
necessary  qualification.  All  provisions  of 
the  open  primary  law  which  recognize  the 
right  to  become  a  candidate  of  a  political 
party  without  that  qualification  were  re- 
pealed when  the  dosed  primary  was  pro- 
vided for.  Voters  must  declare  their  party 
affiliation  when  they  register,  and  also 
when  they  vote  at  the  primaries;  and  if 
their  right  to  vote  is  challenged  they  must 
then  declare  their  party  affiliation.  If  ther 
nominate  candidates  to  be  voted  for  at  the 
primary  election,  they  must  declare  that 
they  affiliate  with  the  party  whose  candi- 
date they  seek  to  nominate;  and  the  law 
requires  that  a  record  be  kept  of  the  party 
affiliations  of  the  voters.  Ann.  Stat.  IPll. 
§§  5855,  5866,  5878-5881.  In  all  the  cases 
provided  in  the  statute,  the  candidate  for 
nomination  at  the  primaries  must  dechire 
his  party  affiliation.  The  right  to  be  a  ct-i- 
didate  at  the  general  election  and  to  have 
a  place  upon  the  printed  ballot  for  that 
purpose  is  provided  for.  He  may  be  snch 
candidate  independently  of  all  parties;  or. 
if  he  affiliates  with  any  political  party,  be 
may  have  his  name  upon  the  ballot  at  the 
general  election  as  the  candidate  of  that 
party.    If  two  or  more  political  parties  ari* 


—  death  before  primary. 

In  State  ex  rel.  Bancroft  v.  Frear,  144 
Wis.  79,  140  Am,  St.  Rep.  992,  128  N.  W. 
1068,  it  was  held  that  the  following  statute, 
"If  the  nominee  die%fter  the  ballots  are 
printed,  and  no  nomination  shall  be  made 
as  herein  provided,  the  votes  cast  for  him 
shall  be  counted  and  returned,  and  if  he 
shall  receive  a  plurality,  the  vacancy  shall 
be  filled  as  in  case  of  vacancies  occurring  by 
death  after  election,"  did  not  apply  to  the 
primary  law,  but  that  votes  cast  at  the  pri- 
mary for  a  dead  man  whose  death  was  gen- 
erally known  were  no  more  than  blanks. 
The  court  said:  "The  death  of  Mr.  Tucker 
created  no  vacancy.  In  the  event  of  the 
death  of  a  nominee  of  a  political  party, 
there  is  a  hiatus  in  the  election  ticket  of 
the  party  nominating  him,  which  very  prop- 
erly should  be  filled.  The  word  'vacancy' 
conveys  to  the  mind  the  idea  of  a  place  once 
filled,  but  not  so  any  longer.  The  primary 
election  is  held  to  enable  the  electors  to 
select  one  of  the  few  or  many  candidates 
who  may  invite  the  favorable  consideration 
of  the  electors  as  a  fit  representative  of  the 
party  for  some  particular  office.  To  say 
that  if  there  are  ten  candidates  of  a  party 
for  one  office,  and  one  of  them  dies  before 
the  primary  is  held,  there  is  a  vacancy, 
seems  illogical.  So  long  as  there  is  pre- 
sented to  the  electors  one  or  more  eligible 
candidates  for  their  suffrage,  how  can  it  be 
said  that  there  is  any  vacancy  in  the  pri- 
mary ballot?  The  primary  election  presents 
a  very  different  situation  from  the  general 
election.  At  the  latter  each  party  presents 
41  L.R.A.(N.S.) 


I  one,  and  only  one,  candidate  for  each  of- 
I  fice,  and,  i,f  he  dies  after  nomination,  his 
place  must' be  filled  or  the  party  can  have 
no  candidate.  The  primary  is  a  free  for  all. 
where  any  member  of  a  party,  by  getting  the 
requisite  number  of  signers  to  his  nomina- 
tion papers,  may  do  bis  best  to  convince  his 
fellow  party  men  Uiat  he  is  the  logical 
candidate  who  should  be  selected  by  the 
party  for  a  place  on  the  election  ballot. 
But  if  death  overtakes  him  before  the  pri- 
mary is  held,  and  there  are  other  patriots 
who  are  not  only  willing,  but  anxious,  to  se 
cure  the  prize,  we  fail  to  see  where  there  vi 
any  vacancy." 

Party  organized  too  late  for  primary. 

In  State  ex  rel.  Punch  v.  Kortjohn,  — 
Mo.  — ,  160  S.  W.  1060,  where  the  question 
was   whether   a   nomination   was    properly 
made  by  the  Progressive  party  committee, 
the  court,  in  holding  that  the  relators  were 
entitled  to  a  place  on  the  official  ballot  by 
reason  of  the  action  of  such  party  commit- 
tee, said:  "We  have  here  a  political  party, 
nation-wide,   organized   after   the   time  for 
taking  the  preliminary  steps  for  the  August 
primary  had  expired.     Such   party,  there- 
fore, could  not  participate  in  the  primary, 
although  it  came  into  existence  prior  to  the 
primary.    The  preliminary  steps  had  to  be 
taken  prior  to  June  6, 1912,  at  which  (time) 
there     was     no     such     political     organitt- 
tion,  but  it  did  have  a  national  and  state 
organization  prior  to  August  6,  the  date  of 
the  primary.    Such  party,  although  actually 
in  existence,   had  no  candidates  for  a^B/ct 
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aflUiated  for  any  general  election,  he  may, 
of  course,  affiliate  with  hotb  or  all  of 
them,  and  become  their  candidate  accord- 
ingly. 

But  no  political  party  can  be  compelled 
to  put  forward  as  its  candidate  one  who 
does  not  affiliate  with  it.  The  voter  at  the 
general  election  may  vote  for  whom  he 
pleases,  but  may  not  be  deceived  by  false 
labels.  It  surely  is  within  the  power  of  the 
legislature  to  prevent  such  deception,  and 
we  think  it  as  clearly  appears  that  it  has 
intended  to  do  so.  It  is  not  necessary  to 
determine  in  this  case  whether  a  blank 
space  should  be  left  upon  the  primary  bal- 
lot for  inserting  the  name  of  the  voter's 
choice  as  the  candidate  of  his  party.  Up- 
on this  point  the  court  is  not  entirely 
agreed.  We  are  determining  the  qualifica- 
tions for  nominating  as  the  candidate  of 
a  political  party,  and  not  the  right  to  be 
a  candidate  for  election  to  the  office.  We 
conclude  that  one  of  the  necessary  qualifi- 
cations for  a  candidate  of  a  political  party 
is  affiliation  with  that  party.  If  two  po- 
litical parties  have  affiliated  for  the  general 
election,  one  may  affiliate  with  both  and 
be  the  candidate  of  both. 

It  is  said  that  no  vacancy  had  occurred 
upon  the  Democratic  ballot;  and  therefore 


the  committee  of  that  party  was  without 
power  to  appoint  the  relator.  The  statute 
provides:  '* Vacancies  occurring  upon  any 
party  ticket  after  the  holding  of  any  pri- 
mary shall  be  filled  by  a  majority  vote  of 
the  party  committee  of  the  city,  district, 
county,  or  state,  as  the  case  may  be,  and 
a  certificate  of  such  nomination  shall  be 
filed  as  required  by  §  6776  of  Cobbey's 
Annotated  Statutes  1903."  Anno.  Stat. 
1911,  §  5888. 

The  statute  of  South  Dakota  provided, 
"if  for  any  reason  after  a  nomination  as 
party  candidate  for  .  .  .  state  office 
has  been  made  a  vacancy  shall  occur,"  and 
the  supreme  court  of  that  state,  in  con- 
struing the  statute,  gave  great  force  to 
the  words  "after  a  nomination  as  a  party 
candidate  has  been  made."  It  was  thought 
that  the  use  of  these  words  made  clear 
"that  the  main  purpose  of  the  legislature 
in  enacting  the  primary  law  was  to  take 
the  making  of  all  nominations  out  of  the 
hands  of  conventions  and  political  central 
committees,  and  to  require  that  the  people 
themselves,  by  their  direct  votes,  should 
name  party  nominees;  and  that  the  only 
vacancies  contemplated  by  the  legislature 
to  be  filled  by  conventions  or  central  com- 
mittees are  such  as  may  occur  after  the 


running  at  such  primary.  In  the  act  of 
1909  (§  16,  Laws  of  1909,  p.  485)  it  is 
provided:  'Vacancies  occurring  after  the 
holding  of  any  primary,  or  where  no  person 
shall  offer  himself  as  a  candidate  before 
such  primary,  shall  be  filled  by  the  party 
committee  of  the  district,  cpunty,  or  state, 
as  the  case  may  be:  Provided,  however, 
that  no  name  shall  be  allowed  on  any  ticket 
until  the  required  fee  shall  have  been  paid.' 
This  section  is  broad  enough  to  permit  the 
party  committee  of  such  party  to  fill  any 
and  all  vacancies  upon  their  party  ticket." 

Miscellaneous. 

Where  the  statute  provided  that  a  candi- 
date for  public  office  may  decline  the  nom- 
ination of  a  political  convention  "at  least 
twelve  days  before  the  election,"  and  that  a 
nomination  to  fill  the  vacancy  so  occasioned 
must  be  filed  eight  days  before  the  election, 
it  was  held  that  "if  all  parties  interested 
agree  to  tlie  change  of  candidates,  and  the 
declination  of  the  first  nominee  and  the 
nomination  of  his  successor  are  both  filed 
eight  days  before  the  election,  it  is  a  com- 
pliance with  the  statute,  and  the  name  of 
the  second  nominee  should  be  placed  upon 
the  ballots."  State  ex  rel.  Elastbam  v. 
Dewey.  73  Neb.  396.  102  N.  W.  1015. 

In  Re  Sammon,  134  App.  Div.  374,  119 
N.  Y.  Supp.  51,  where  the  same  person  was 
nominated  on  two  tickets  and  declined  both 
nominations,  and  at  the  same  moment  a 
certain  other  person  was  nominated  by  the 
committees  of  both  parties,  it  was  held  that 
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this  was  proper,  notwithstanding  the  stat- 
ute which  provided  that  "when  no  nomina- 
tion shall  nave  been  originally  made  by  a 
political  party  or  by  an  independent  body 
for  an  office,  or  when  a  vacancy  shall  exist, 
it  shall  not  be  lawful  for  any  committee  of 
such  party  or  independent  body  authorized 
to  make  nominations  or  to  fill  vacan- 
J  cies,  to  nominate  or  substitute  the 
name  of  a  candidate  of  another  party  or 
independent  body  for  such  office;  it  being 
the  intention  of  this  chapter  that  when  a 
candidate  of  one  party  is  nominated  and 
placed  on  the  ticket  of  another  party  or  in- 
dependent body,  such  nomination  must  be 
made  at  the  time  and  in  the  manner  pro- 
vided for  making  original  nominations  by 
such  party  or  independent  body." 

In  People  ex  rel.  Dix  v.  Kerwin,  10  Colo. 
App.  472,  51  Pac.  530,  where  the  conven- 
tion of  a  party  empowered  its  committee  to 
fill  all  vacancies  that  might  exist  or  occur, 
it  was  held  that  this  did  not  relate  to  the 
case  of  nominating  a  person  in  place  of  an 
officer  who  died  shortly  before  the  election, 
but  only  to  antecedent  nominations  in  which 
vacancies  should  occur. 

In  view  of  the  decision  in  State  bx  rel. 
CxTBTEA  V.  Weixs,  It  is  interesting  to  note 
the  statement  of  the  court  In  State  ex  rel. 
Peters  v.  Superior  Court,  —  Wash.  — ,  127 
Pac.  310,  viz.:  "Manifestly  the  right  which 
the  law  gives  a  person  to  be  the  nominee  of 
two  parties  is  a  valuable  right,  and  it  can- 
not be  taken  away  by  anyone  or  in  any 
manner  other  than  as  provided  in  the  Code. 
Rem.  ft  Bal.  Code.  |  4802.**  B.  B.  B. 
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people  themselves  have  made  nominations, 
and  vacancies  therein  have  occurred  by 
death,  resignation,  or  otherwise."  Stewart 
v.  Polley,  —  S.  D.  — ,  i37  N.  W.  565.  It 
would  seem  that  this  construction  of  their 
statute  is  reasonable,  as  it  is  difficult  to 
see  what  other  purpose  the  legislature  could 
have  in  inserting  the  words  **after  a  nomi- 
nation as  a  party  candidate  has  been  made." 
These  words  do  not  appear  in  our  statute, 
and  we  must  give  the  ordinary  meaning 
to  the  word  "occur."  Webster's  New  In- 
ternational Dictionary  defines  this  word  as 
follows:  "To  meet  one's  eye;  to  be  found 
or  met  with;  to  present  itself;  to  appear; 
to  happen;  to  take  place;  as,  if  oppor- 
tunity occurs;  do  not  let  it  occur  again." 
This  seems  to  be  plainly  the  sense  in  which 
the  legislature  used  it  in  our  statute.  A 
vacancy  on  the  ballot  presented  itself  and 
appeared,  and  it  was  the  province  of  the 
proper  committee  to  fill  such  vacancy.  If 
the  only  candidate  voted  for  had  died  on 
primary  day  before  the  votes  were  cast,  it 
will  be  conceded  that  a  vacancy  would  oc- 
cur. If  after  the  primary  there  is  a  va> 
cancy,  it  has  "occurred,"  within  the  mean- 
in  of  the  statute. 

The  Democratic  committee  requested  Mr. 
Johnson  to  withdraw  from  the  ticket. 
This,  it  is  urged,  estops  the  relator  to  dis- 
pute his  qualifications  to  be  the  candidate 
of  the  party.  In  the  letter  asking  Mr. 
Johnson  to  withdraw,  it  was  stated  that 
he  was  not  nominated,  and  could  not  be 
the  candidate  of  the  Democratic  party. 
This  letter  must  be  taken  rather  as  a  de- 
mand that  he  withdraw  his  pretentions  to 
the  position  than  as  an  admission  that  he 
was  duly  nominated,  or  was  entitled  to  re- 
main on  the  ballot  of  that  party.  It  can- 
not be  relied  upon  as  an  estoppel,  even 
against  the  committee,  much  less  against 
this  relator. 

For  the  reasons  stated,  the  judgment  of 
the  District  Court  is  reversed  and  the 
cause  remanded,  with  instructions  to  is- 
sue a  perezdptory  writ  as  prayed. 

Bose,  J.,  dissenting: 

i 

As  stated  in  the  opinion  of  the  majority, 
this  is  an  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  county 
clerk  of  Lancaster  county  to  place  upon 
the  official  ballots  for  the  election  to  be 
held  November  5,  1912,  the  name  of  relator 
as  the  Democratic  candidate  for  county 
commissioner  from  the  first  district.  Aft- 
er the  primary  election  held  April  12, 
1912,  the  Democratic  county  central  com- 
mittee selected  relator  as  the  Democratic 
candidate  for  the  office  named.  He  traces 
to  that  source  his  right  to  the  relief  de- 
manded. He  was  not  nominated  at  the 
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primary.  As  a  candidate  for  the  same  of- 
fice, the  Republicans  regularly  nominat«:i 
at  the  primary  Carl  O.  Johnson,  who  after- 
ward accepted  the  Republican  nomination 
and  made  oath  that  he  affiliated  with  tie 
Republican  party.  Among  the  reasons  giv- 
en by  the  county  clerk  for  refusing  to  in- 
sert relator's  name  in  the  official  balloti^ 
for  the  November  election  are  the  follow- 
ing: At  the  primary  election  in  the  first 
commissioner  district,  the  official  ballots 
prepared  for  Democratic  electors  did  not 
contain  the  name  of  a  Democratic  candi- 
date for  county  commissioner.  In  the  of- 
ficial, printed.  Democratic  primary  bal- 
lots, however,  a  blank  space  had  been  left, 
with  a  view  to  permitting  each  Democrat 
to  express  his  choice  by  writing  in  the 
blank  the  name  of  his  preferred  candidal*^. 
In  the  spaces  thus  appearing  in  the  Demo- 
cratic ballots,  Carl  O.  Johnson  receivec 
sixty-two  votes,  being  a  majority  of  those 
cast  by  Democrats  for  the  nomination  of 
a  candidate  for  county  commissioner.  The 
returns  were  duly  canvassed,  and  the  can- 
vassing board  certified  to  the  county  clerk 
that  Johnson  was  the  Democratic  nominee. 
He  has  not  declined  the  nomination.  No 
objections  thereto  were  ever  filed  in  the 
county  clerk's  office.  Johnson  is  therefon^ 
entitled  to  a  place  on  the  oflficial  ballots 
for  the  November  election  as  the  nominee 
of  the  Democratic  party.  The  trial  court 
sustained  the  county  clerk's  defense  as  thuh 
outlined  and  denied  the  writ.  Relator  ap 
peals.  In  my  view  of  the  law,  the  rulinj? 
of  the  district  court  is  right. 

Relator  argued  that  there  is  no   author 
ity    to    nominate    candidates    by     wrxtinc 
names  in  blank  spaces  on  the  primary  bal- 
lots, and  that  therefore  Johnson  is  not  the 
Democratic    nominee.     The     primary     lav- 
does  not  forbid  the  making  of  nomi nations 
in  that  manner.     While  it  does  not  in  the 
body    of   the   act   itself   contain   in    direct 
terms  authority  to  vote   in   blank   spaces, 
it  provides:      "The  official  primary  ballot 
shall  be  printed  substantially  as  is  required 
by    law    for    official    ballots   used    at   No- 
vember elections,"  with  an  exception  not 
material    here.     Comp.    Stat.    1911,   chap. 
26,    §     117i.     The    general    election    law 
to    which    reference    is    thus    made    pro- 
vides:    "Nothing    in    this    act    contained 
shall    prevent    any    voter    from     writing 
on     his    ballot    the    name    of    any     per- 
son for  whom  he  desires  to  vote  for  anv 

m 

office,  and  such  vote  shall  be  counted  as 
if  printed  on  the  ballot,  and  marked  by 
the  voter."  Comp.  Stat.  1911,  chap.  26. 
§  139.  That  part  of  the  general  election 
law  relating  to  the  preparation  of  the  bal- 
lots for  the  November  election  further  de- 
clares: "In  each  division,  and  beneath  all 
candidates  placed  there  by  nomination  or 
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petition,  a  blank  space  shall  be  provided, 
into  which  electors  may  write  the  name  of 
any  person  for  whom  they  wish  to  vote, 
and  whose  name  is  not  printed  upon  the 
ballot."    Comp.  Stat.  1911,  chap.  26,  §  140. 

The  general  election  law  requires  instruc- 
tions to  voters  as  follows:  '*If  you  wish 
to  vote  for  any  person  whose  name  is  not 
printed  on  the  ballot,  write  his  name  in 
full  in  the  blank  space  on  the  ballot  un- 
der the  proper  office  you  wish  him  to  hold, 
and  make  a  cross  in  the  square  opposite 
the  written  name."  Comp.  Stat.  1911, 
chap.  26,  §  159,  subdiv.  4. 

The  effect  of  the  statutory  references  to 
tliese  provisions  of  the  general  election 
law  is  to  insert  them  in  the  primary  law, 
in  so  far  as  they  are  applicable  thereto. 
Shull  V.  Barton,  58  Neb.  741,  79  N.  W. 
732;  State  ex  rel.  Sayer  v.  Junkin,  87  Neb. 
801,  128  N.  W.  630.  In  preparing  the  bal- 
lots for  tlie  first  commissioner  district,  the 
county  clerk  followed  the  foregoing  provi- 
sions of  statute.  A  ballot  with  a  blank 
space  for  county  commissioner  was  avail- 
able to  each  Democratic  elector.  Under 
a  liberal  construction  of  the  primary  law 
and  of  the  constitutional  provisions  re- 
lating to  elections,  as  construed  in  State 
ex  rel.  Ragan  v.  Junkin,  85  Neb.  1,  23 
L.R.A.(N.S.)  839,  122  N.  W.  473,  the  pri- 
mary ballots  prepared  by  the  county  clerk 
and  the  ballots  cast  by  Democrats  in  favor 
of  Johnson  were  lawful.  Exercising  the 
right  to  participate  at  the  primary  in 
nominating  a  candidate  to  be  voted  for  at 
the  November  election,  sixty-two  members 
of  the  Democratic  party  voted  for  him.  No 
other  person  received  so  many  votes.  There 
is  no  statute  prohibiting  those  who  af- 
filiate with  one  party  from  nominating  the 
candidate  of  another  party.  By  voting  for 
their  choice,  in  doing  so  they  are  not  dis- 
franchised at  a  primary  election. 

Relator  further  argued  that  there  was  a 
vacancy,  because  Johnson  failed  to  comply 
with  statutory  provisions  requiring  a  can- 
didate to  accept  a  nomination  under  oath, 
to  pay  the  filing  fee,  to  declare  his  party 
affiliation,  and  to  make  a  statement  that 
he  would  qualify  and  serve  if  elected.  In 
this  connection  it  is  insisted  that  the  va- 
cancy was  properly  filled  by  the  nomina- 
tion of  relator,  and  that  his  name  should 
be  printed  on  the  ballots  for  the  Novem- 
ber election.  Those  statutory  provisions 
evidently  apply  to  a  candidate  seeking  a 
nomination  by  the  political  party  witli 
which  he  affiliates.  Johnson,  as  a  candi- 
date of  the  Republicans,  complied  with  the 
provisions  of  statute.  His  nomination  by 
the  Democratic  party  was  voluntary.  He 
did  not  decline  it.  As  a  Republican  can- 
didate, he  paid  his  fee,  declared  his  party 
41  L.R.A.(N.S.) 


affiliation,  accepted  the  nomination,  and 
said  he  would  qualify  and  serve  if  elected. 
That  he  should  be  required  to  repeat  these 
acts  in  relation  to  a  rival  party  and  de- 
clare an  affiliation  having  no  existence,  un- 
der penalty  of  defeating  the  Democratic 
nomination  lawfully  made,  was  certainly 
not  the  intention  of  the  legislature.  The 
statutes  should  not  be  so  construed.  In 
this  view  of  the  law,  there  was  no  vacancy 
when  the  Democratic  county  central  com- 
mittee selected  relator  as  a  candidate  for 
county  commissioner,  instead  of  Johnson, 
who  had  been  regularly  nominated  at  the 
primary  by  the  votes  of  the  Democratic 
electors.  In  my  judgment,  the  effect  of 
directing  the  county  clerk  to  print  re- 
lator's name  on  the  official  ballot  is  to 
defeat  part  of  the  action  of  the  Democratic 
primary,  which  was  held  by  Democrats 
alone,  without  interference  from  Republi- 
cans, to  create  an  artificial  vacancy  in  the 
first  commissioner  district,  and  to  permit 
a  political  committee  to  set  aside  the  regu- 
lar action  of  the  voters  themselves. 


NEVADA  SUPREME  COURT. 

RE  APPLICATION  BY  J.  FRANK 
TRANMER,   for  Writ  of  Habeas  Corpus. 

(—  Nev.  — ,  126  Pac.  337.) 

Criminal  law  —  trial  off  one  serving 
sentence. 

1.  The  trial  upon  a  second  charge  of  one 
who  is  serving  a  term  of  imprisonment  un- 
der sentence  of  court  is  not  prevented  by 
a  statute  which  provides  that  if  one  has 
been  convicted  of  two  or  more  offenses  be- 
fore judgment  on  either,  the  judgment  may 
be  that  the  imprisonment  upon  any  one 
may  commence  at  the  expiration  of  the 
imprisonment  upon  any  other  of  the  of- 
fenses, at  least,  where  the  statute  provides 
for  a  person  serving  a  term  of  imprison- 
ment being  brought  before  the  court  when 
necessary. 

Note.  ^  Right  to  put  tipon  trial  one 
undergoing  imprisonment  for  on- 
other  offense. 

This  note  is  limited  to  the  question 
whether  one  undergoing  sentence  may  be 
taken  from  his  place  of  confinement  and 
tried  for  another  distinct  offense,  or  wheth- 
er it  is  necessary  to  wait  until  his  sentence 
has  expired;  and  is  not  intended  to  include 
the  question  as  to  whether  a  trial  and 
sentence  for  one  offense  operates  as  a  bar 
or  discharge  of  another  distinct  offense. 

Offense  committed  before  sentence. 

Ex  PARTE  Tbanmeb  is  in  accord  with  the 
great  weight  of  authorities,  that  the  fact 
that  one  is  undergoing  a  term  of  imprison-, 
ment  will  not  prevent  his  being  put  on  trial 
for  a  previous  offense. 
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Same  —  pendtn^  sentence  —  trial  for 
other  offense. 

2.  That  one  is  serring  a  term  of  im- 
prisonment under  sentence  of  court  for 
crime  will  not  prevent  his  being  brought  be- 
fore the  oourt  and  placed  on  trial  for  a 
capital  offense  committed  before  the  im- 
position of  the  sentence  under  whidi  lie  is 
serving. 

Same  —  speedy  trial  —  adjoamin^  for 
other  trial. 

3.  The  constitutional  riffhts  of  one  ac- 
cused of  murder  to  a  speedy  trial  are  not 
denied  because  he  was  not  placed  on  trial 
at  the  first  term  after  the  indictment 
if  the  cause  was,  without  objection  on  his 
part,  put  over  the  term  to  allow  his  trial 
on  another  indictment,  upon  which  he  was 
convicted  and  sentenced  to  imprisonment. 

(September  9,  1912.) 


APPUCATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  discbarge  of  peti- 
tioner from  the  custody  of  the  sheriff  of 
the  County  of  Washoe,  pending  a  trial  for 
murder.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parker  A  Frame,  for  peti- 
tioner : 

Because  petitioner  is  serving  a  sentence 
under  a  judgment  of  court,  he  cannot  be 
tried  for  any  other  offense  pending  his 
imprisonment  under   the  judgment. 

Ex  parte  Meyers,  44  Mo.  280;  State  v. 
Buck,  120  Mo.  479,  26  &  W.  573 ;  Ex  parte 
Allen,  196  Mo.  231,  95  S.  W.  415;  State 
V.  Bell,  212  Mo.  130,  111  S.  W.  29. 

The  proper  place  of  confinement  of  the 
petitioner  is  in  the  state  penitentiary,  of 
the  state  of  Nevada;  and  the  superior  right 


Thus,  one  convicted  of  crime,  and  while 
serving  term  therefor,  nui^  be  tried  on 
another  charge  pending  agamst  him  at  the 
time  of  sentence.  Rigor  v.  State,  101  Md. 
465,  61  Atl.  631,  4  Ann.  Cas.  719;  Com.  v. 
Ross,  28  Pa.  Co.  Ct.  270;  Gaines  v.  State, 
—  Tex.  Crim.  Rep.  — ,  63  S.  W.  623;  Dud- 
ley V.  State,  66  W.  Va.  472,  47  S.  E.  286. 

And  in  Flagg  v.  State,  —  Ga.  App.  — , 
74  S.  £.  662,  it  was  held  that  one, 
while  serving  a  term  in  a  chain  gang  for 
misdemeanor,  may  be  tried  and  sentenced 
under  an  indictment  charging  an  offense 
committed  prior  to  the  imprisonment. 

In  Com.  V.  Ramunno,  219  Pa.  204,  14 
L.R.A.(N.S.)  209,  23  Am.  St.  Rep.  663,  68 
Atl.  184,  12  Ann.  Cas.  818,  a  defendant 
who  was  undergoing  imprisonment  in  a 
penitentiary  pursuant  to  a  conviction  for 
felonious  assault  was,  upon  the  death  of 
his  victim  pending  the  imprisonment,  taken 
from  the  penitentiary  upon  a  writ  of  habe- 
as corpus  issued  at  the  instance  of  the 
district  attorney,  and  put  upon  trial  under 
an  information  charging  him  with  murder. 
The  overruling  of  a  motion  to  quash  the 
information  on  the  ground  that  the  court 
had  no  jurisdiction,  because  the  defendant 
had  been  brought  within  it  without  his  con- 
sent, was  affirmed  with  little  discussion, 
upon  the  general  ground  that  the  defendant 
could  not  object  to  the  way  in  which  he  was 
brought  before  the  court.  The  question 
principally  discussed  in  the  case  was  wheth- 
er the  conviction  for  assault  was  a  bar  to 
the  prosecution  for  murder;  as  to  which, 
see  note  to  the  case  in  14  L.R.A.(N.S.) 
209. 

In  Clifford  v.  Dryden,  31  Wash.  545,  72 
Pac.  96,  it  was  held  that  a  convict,  before 
expiration  of  his  term  of  sentence,  may  be 
tried  upon  another  charge  pending  against 
him  at  the  time  of  the  former  sentence,  and 
for  the  reason  that  it  might  very  reasonably 
happen,  considering  the  difficulty  of  pre- 
serving and  perpetuating  testimony,  that 
if  the  second  trial  were  postponed  until 
after  a  lengthy  sentence  had  been  served, 
it  would  result  in  a  failure  of  justice. 

And  in  State  v.  Keefe,  17  Wyo.  227,  22 
41  L.R.A.(N.S.) 


L.R.A.(N.S.)  896,  98  Pac.  122,  17  Ann.  Cas. 
161,  it  was  said  that  it  was  well  settled 
that  a  convict,  while  imprisoned  in  a  peni- 
tentiary, is  not  exempt  from  trial  and  seo- 
tence  for  another  crime,  whether  charged 
to  have  been  committed  before  or  during 
such  imprisonment. 

The  only  jurisdiction  which  has  refused 
to  follow  the  rule  that  one  undergoing  sen- 
tence may  be  put  upon  trial  for  another  of- 
fense committed  prior  to  the  sentence  is 
Missouri.  And  so  in  State  v.  Bell,  212  Mo. 
130,  111  S.  W.  29,  it  was  held  that  one 
convicted  of  a  felony  and  regularly  sen- 
tenced  cannot  be  held  in  jail  until  the  next 
term  of  the  court,  and  tried  and  con- 
victed of  another  felony,  indictment  for 
which  was  pending  against  bim  at  the 
time  of  the  first  trial. 

And  in  State  v.  Buck,  120  Mo.  479,  25 
S.  W.  673,  and  Ex  parte  Meyers,  44  Mo. 
279,  it  was  held  that  one  under  sentence  for 
a  felony  cannot  be  tried  for  another  felony 
committed  before  sentence,  until  he  has 
served  out  the  term  of  imprisonment  as- 
sessed against  him,  or  the  judgment  has 
been  set  aside  or  reversed. 

Offense  committed  while  undergoing 
sentence. 

One  while  undergoing  sentence  for  a  tem 
of  years  may  be  tried  and  convicted  of 
murder  committed  in  a  penitentiary,  and 
sentenced  for  life.  Kennedy  v.  Howard.  74 
Ind.  87.  As  the  court  stated,  if  the  theoiy 
is  correct  that  a  prisoner  in  a  state  prison 
cannot  be  tried  during  the  term  for  whlcli 
he  is  sentenced  for  any  offense  he  may 
commit  during  that  term,  then  one  sen- 
tenced for  life  may  commit  murder  at 
pleasure  without  liability  to  punishment 
therefor  by  law. 

In  Thomas  v.  People,  67  N.  Y.  218,  where 
one  under  sentence  for  a  term  of  years 
was  tried  for  murder  of  a  fellow  convict 
and  sentenced  to  be  hanged,  it  was  con- 
tended that  the  defendant  could  not  be 
sentenced  to  be  hanged  before  the  term  hf 
was  serving  had  expired.     The  court,  in 
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to  his  custody  is  in  the  warden  of  such 
penitentiary. 

Re  Collins,  8  Cal.  App.  367,  97  Pac.  189; 
Ex  parte  McGuire,  136  Cal.  339,  87  Am. 
St.  Rep.  105,  67  Pac.  327. 

Petitioner  is  entitled  to  his  discharge  un- 
der indictment  No.  2  because  he  was  not 
accorded  a  speedy  trial. 

State  T.  Stalmaker,  2  Brev.  44;  Ford  v. 
Superior  Ct  17  Cal.  App.  1,  118  Pac.  96; 
McLeod  ▼.  Graham,  6  Okla.  Crim.  Rep.  197, 
118  Pac.  160;  Re  Ford,  160  Cal.  334,  35 
L.R.A.(N.S.)  882,  116  Pac.  757,  Ann.  Cas. 
1912D,  1267. 

Mr.  Cleveland  H.  Baker,  for  respond- 
ent: 

Defendant  undergoing  a  sentence  of  life 
imprisonment  for  the  crime  of  murder  can 


be  brought  again  to  the  bar  of  justice  to 
answer  another  charge  of  murder. 

Thomas  v.  People,  67  N.  Y.  226;  1  Bish- 
op, Crim.  Law,  5th  ed.  §  953;  Clifford  v. 
Dryden,  31  Wash.  545,  72  Pac.  97;  Willard 
▼.  Superior  Ct.  82  Cal.  461,  22  Pac.  1120; 
Ex  parte  McGuire,  135  Cal.  342,  87  Am. 
St.  Rep.  105,  67  Pac.  327;  Gaines  v.  State, 
--  Tex.  Crim.  Rep.  — ,  53  S.  W.  624;  People 
▼.  Flynn,  7  Utah,  378,  26  Pac.  1114;  United 
States  V.  Farrell,  5  Cranch,  C.  C.  311,  Fed. 
Cas.  No.  15,074;  Russell  v.  Coul  7  Serg.  & 
R.  489;  Com.  v.  Leath,  1  Va.  Cas.  151; 
Howard  v.  United  States,  34  L.R.A.  509,  21 
C.  C.  A.  586,  43  U.  S.  App.  678,  V5  Fed. 
986;  Rex  v.  Wilkes,  4  Burr.  2576;  Rigor 
V.  State,  101  Md.  465,  61  Atl.  631,  4  Ann. 
Cas.  719;  State  v.  Wilson,  38  Conn.  126; 
People  T.  Hong  Ah  Duck,  61  Cal.  387 ;  Peo- 


denying  this,  said:  "This  is  a  novel  claim 
and  seems  to  be  based  upon  the  idea  that  a 
prisoner  under  sentence  has  a  right  to 
serve  out  his  term.  He  has  no  such  right. 
His  term  of  service  ma^  be  curtailed  by 
legislation  or  by  executive  pardon,  or  he 
may  be  turned  loose  by  the  courts  or  the 
prison  officials  without  violating  any  of  his 
legal  rights.  Convicts,  like  other  persons, 
are  under  the  protection  of  the  law,  and 
are  amenable  to  its  penalties.  The  laws 
for  the  punishment  oi  crimes  are  general 
and  apply  to  all  persons  in  the  state." 

And  in  Perry  v.  State,  110  Ga.  234,  36 
8.  £.  781,  one  undergoing  sentence  in  a 
chain  gang  was  tried,  convicted,  and  sen- 
tenced to  be  hanged  for  the  murder  of  a 
guard.  And  the  verdict  and  sentence  were 
affirmed    on   appeal. 

In  People  v.  Flynn,  7  Utah,  378,  26  Pac. 
1134,  it  was  held  that  a  convict  can,  be- 
fore his  term  of  imprisonment  has  expired, 
be  tried  and  sentenced  for  a  larceny  com- 
mitted in  trying  to  effect  an  escape  from 
prison.  It  was  said  that  to  hold  otherwise 
would  greatly  delay  the  execution  of  pub- 
lic justice,  and  in  many  cases  would  pre- 
vent the  speedy  trial  guaranteed  to  ac- 
cused persons;  and  further,  that  it  would 
impair  the  necessary  discipline  required  in 
public  prisons,  and  in  a  measure  become  a 
shield  and  protection  to  the  criminals  that 
are  therein  confined. 

And  in  £x  parte  Allen,  196  Mo.  226,  95 
S.  W.  415,  it  was  held  that  one  who,  after 
being  sentenced,  was  remanded  to  the 
county  jail,  to  be  removed  to  the  peniten- 
tiary at  the  end  of  the  term  of  court,  was 
a  convict,  and  so  within  a  statute  provid- 
ing for  the  punishment  of  convicts  com- 
mitting crime  in  prison,  and  could  be  tried 
and  sentenced  for  the  offense  of  attempting 
by  force  to  release  the  prisoners  confined  in 
the  jail. 

—  trial  of  life  termer  for  murder. 

One  under  life  sentence  may  be  tried  and 
sentenced  to  death  for  murder.  People  v. 
Majors,  65  Cal.  138,  52  Am.  Rep.  295,  3 
41  L.R.A.(N.S.) 


Pac  597,  5  Am.  Crim.  Rep.  486;  Peri  v. 
People,  65  III.  17;  State  v.  Connell,  49  Mo. 
282. 

In  Singleton  v.  State,  71  Miss.  782,  42 
Am.  St  Rep.  488,  16  So.  295,  in  affirming 
the  conviction  and  sentence  to  death  of  a 
life  termer  for  the  murder  of  a  fellow  con- 
vict, it  was  said  that  the  idea  that  because 
a  convict  is  under  many  disabilities,  he  may 
commit  crime  as  he  has  opportunity,  with- 
out punishment,  is  untenable.  If  civilly 
dead,  he  is  corporally  alive,  is  under  the 
protection  of  the  law,  is  answerable  for 
what  he  does,  just  as  if  under  no  denial 
of  civil  rights. 

And  in  Kennedy  v.  Howard,  supra,  the 
court  said  if  a  person  undergoing  a  life 
sentence  in  a  penitentiary  commits  murder, 
he  may,  as  we  think,  be  tried  for  it;  and 
while  another  life  sentence  would  add  noth- 
ing to  the  sentence  already  adjudged,  he 
might  be  adjudged  to  suffer  the  extreme 
penalty  of  death. 

And  also  in  Huffaker  v.  Com.  124  Ky. 
115,  98  S.  W.  331,  14  Ann.  Gas.  487,  in  hold- 
ing untenable  as  a  legal  proposition  the 
contention  that  to  try  or  punish  one  under 
a  life  sentence  would  have  the  effect  of 
annulling  the  former  sentence,  the  court 
said:  "If  it  were  sound,  it  would  result 
that  a  prisoner  serving  a  life  sentence  could 
murder  everyone  in  the  penitentiarj'  with- 
out being  amenable  to  the  law.  No  author- 
ity is  produced,  or,  in  our  opinion,  can  be 
produced,  to  uphold  so  monstrous  a  conclu- 
sion, and  it  carries  with  it  its  own  ref- 
utation." 

In  Brown  v.  State,  50  Tex.  Crim.  Rep. 
114,  95  S.  W.  1039,  it  was  held  that  one 
serving  out  two  sentences  for  murder,  one 
for  life  and  the  other  for  ninety-nine  years, 
could  be  legally  tried,  convicted,  and  sen- 
tenced to  death  for  the  murder  of  a  fellow 
convict. 

So,  a  conviction  of  a  life  termer  for  mur- 
der of  a  fellow  convict,  and  his  sentence 
to  death,  were  affirmed  in  Williams  v. 
State,  130  Ala.  31,  30  So.  336,  and  People 
V.  Hong  Ah  Duck.  61  Cal.  387,  without  dis- 
cussion of  this  point.  J.  H.  6. 
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pie  ▼.  Majors,  65  Cal.  138,  52  Am.  Rep. 
295,  3  Pac.  597,  5  Am.  Crim.  Rep.  486; 
Kx  parte  Green,  86  Cal.  427,  25  Pac.  21; 
Ex  parte  Morton,  132  Cal.  346,  64  Pac.  469; 
Ex  parte  McGuire,  135  Cal.  339,  87  Am. 
St.  Rep.  105,  67  Pac.  327. 

A  continuance  in  a  criminal  case  is  with- 
in the  discretion  of  the  court;  and  unless 
there  is  an  abuse  of  its  discretion,  its  ac- 
tion will  be  sustained. 

State  V.  Chapman,  6  Nev.  320;  State  y. 
Rosemurgey,  9  Nev.  308. 

Sweeney,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  petitioner,  together  with  one  Nimrod 
Urie,  was  indicted  by  the  grand  jury  of 
Humboldt  county,  Nevada,  for  the  commis- 
sion of  a  double  murder,  committed  at  Im- 
lay,  in  said  county,  wherein  Eugene  Quilici 
and  Marie  Quilici  were  robbed  and  mur- 
dered. The  defendant  Urie,  upon  motion, 
was  granted  a  separate  trial,  and  upon  such 
trial,  held  at  VVinnemucca,  Humboldt  coun- 
ty, Nevada,  was  tried  and  found  guilty  of 
murder  in  the  lirst  degree,  and  sentenced 
by  the  court  to  be  hanged  by  the  neck  until 
he  be  dead.  An  appeal  from  this  judgment 
is  pending  and  undetermined  at  the  present 
time  in  this  court.  The  petitioner  herein 
was  granted  a  change  of  venue  from  Hum-' 
boldt  county  to  Washoe*  county,  and  upon 
the  trial  was  convicted  of  murder  in  the 
first  degree,  and  for  punishment  was  or- 
dered confined  in  the  penitentiary  for  life. 

The  petitioner  was  indicted  under  two 
indictments  for  the  crime  of  murder:  In- 
dictment No.  1,  for  the  murder  of  Eugene 
Quilici ;  and  indictment  No.  2,  for  the  mur- 
der of  Marie  Quilici.  After  conviction  upon 
indictment  No.  ],  the  petitioner  was  taken 
to  the  Nevada  state  prison  and  entered  upon 
the  serving  of  his  life  sentence,  and  three 
months  later,  by  an  order  of  the  judge  of 
the  sixth  judicial  district  court,  he  was 
removed  from  the  state  prison  and  placed 
in  the  custody  of  the  sheriff*  of  Washoe 
county,  and  upon  being  brought  into  court 
for  the  purpose  of  having  a  day  set  to  try 
him  upon  indictment  No.  2,  for  the  murder 
of  Marie  Quilici,  petitioner  obtained  a  writ 
of  habeas  corpus  from  this  court,  setting 
forth  that  he  was  illegally  detained  of  his 
liberty,  chiefly  upon  the  two  ground^,  to 
wit:  First,  that  under  a  judgment  and  life 
sentence  now  in  force,  under  indictment  No. 
1,  the  only  lawful  place  of  confinement  of 
petitioner  is  in  the  state  prison  under  said 
judgment  and  sentence,  and  that  proceed- 
ings on  indictment  No.  2  are  thereby  sus- 
pended; second,  that,  in  the  event  this 
court  should  hold  that  the  second  judicial 
district  court  should  have  the  right  to  the 
custody  of  the  person  of  petitioner  under 
41  L.R.A.(N.S.) 


indictment  No.  2,  the  petitioner  has  not 
been  accorded  a  speedy  trial  as  by  law  n- 
quired,  and  that  under  the  facta  as  agreed 
upon  in  the  stipulation  following  he  most 
be  discharged: 

It  is  hereby  stipulated  and  agreed  by  and 
between  the  attorneys  for  the  state  of  N^ 
vada,  and  the  attorneys  for  the  petitioner, 
as  follows: 

That  on  the  day  of  March,  1911, 

the  grand  jury,  in  and  for  Humboldt  countj, 
Nevada,  returned  two  indictments  against 
the  petitioner,  J.  Frank  Tranmer,  and  one 
Nimrod  Urie,  which  said  indictments  were 
numbered   1   and   2,   respectively. 

That  indictment  No.  1  was  for  the  kill- 
ing of  Eugene  Quilici,  and  No.  2  was  for 
the  killing  of  Marie  Quilici.  Both  of  sale 
crimes  are  alleged  to  have  occurred  at  tbe 
same  time  and  place. 

That  at  the  time  of  the  finding  and  re- 
turn of  the  two  indictments  against  vour 
petitioner,  the  grand  jury,  in  and  for  Hum- 
boldt county,  Nevada,  returned  certain  otb- 
er  indictments  as  follows:  State  of  Xevadi 
against  Watson,  for  burglary;  State  of  Ke 
vada  against  Bamum,  for  forgery:  State  of 
Nevada  against  Wilson,  for  gambling;  State 
of  Nevada  against  Morrison,  for  gambling: 
State  of  Nevada  against  Friend,  for  embez- 
zlement. 

That  after  the  return  of  the  indictments 
against  the  petitioner,  and  on  the  9th  dij 
of  March,  1911,  the  petitioner  entered  his 
plea  of  not  guilty  to  both  said  indictmenti. 

That  at  the  time  of  the  return  of  ue 
said  indictments  against  your  petitioner, 
and  at  the  time  of  his  entering  his  plea  of 
not  guilty  to  the  same,  your  petitioner  was 
in  the  custody  of  the  sheriff  of  Humboldt 
county,  Nevada. 

That  after  the  return  of  said  indictments 
numbered  1  and  2,  against  your  petitioner, 
and  at  the  May  term  of  the  district  court 
of  the  sixth  judicial  district,  in  and  for 
Humboldt  ccounty,  Nevada,  indictment  Xa 
1  against  the  petitioner  was  set  down  for 

trial,   and  afterwards,  and  on   the  ' 

day  of  May,  1911,  was  sent  to  Washoe  coun- 
ty, Nevada,  by  a  change  of  venue. 

That  afterward,  and  on  the  —  d*y 

of  Jul  J',  1911,  this  petitioner  was  placed  oa 
trial  under  said  indictment  No.  1,  and  wai 
found  guilty  of  murder  in  the  first  deflrree, 
and  his  punishment  fixed  at  life  imprison- 
ment in  the  penitentiary  of  the  state  of 
Nevada. 

That  thereafter  and  on  the  14th  day  of 
July,  1911,  judgment  and  sentence  was  pro- 
nounced on  said' indictment  No.  1  against 
this  petitioner,  and  a  commitment  was  is- 
sued out  of  the  second  judicial  disti  ict  court 
in   and   for   Washoe   county,  Nevada,  sen- 


1912, 


Be  TRANMER. 


1099 


tencing  and  committing  him  to  imprison- 
ment for  life  in  the  state  penitentiary,  and 
directing  the  sheriff  of  Washoe  county  to 
deliver  the  petitioner  to  the  warden  of  the 
state  penitentiary. 

That  in  pursuance  of  said  judgment  and 
sentence  and  commitment  petitioner  was 
immediately  thereafter,  and  on  the  15th  day 
of  July,  1911,'taken  to  Carson  City,  Nevada, 
and  delivered  to  the  warden  of  the  state 
penitentiary,  in  whose  custody  the  petition- 
er remained  under  said  commitment  and 
under  the  sentence  imposed  by  the  second 
judicial  district  court  of  Washoe  county, 
Nevada,  under  said  indictment  No.  1. 

That  the  petitioner  was  confined  and  re- 
strained by  the  said  warden  of  the  peniten- 
tiary under  said  commitment  and  sentence 
until  about  the  29th  day  of  October,  1911, 
when  the  petitioner  was  taken  from  the 
custody  of  the  warden  of  the  penitentiary 
by  the  sheriff  of  Humboldt  county,  Nevada, 
and  taken  to  Winnemucca,  in  said  Hum- 
boldt county,  Nevada. 

That  on  the  10th  day  of  March,  1911,  in 
the  sixth  judicial  district  court  in  and  for 
Humboldt  county,  state  of  Nevada,  the  fol- 
lowing order  was  made  in  the  case  of  the 
State  of  Nevada  against  J.  Frank  Tranmer, 
under  indictment  No.  2:  "The  defendants, 
the  counsel,  and  the  district  attorney  being 
present  in  court,  it  is  ordered  that  this 
cause  be  continued  for  further  setting." 

'JMiat  there  was  no  other  or  further  or- 
der miide  in  the  case  under  indictment  No. 
2,  and  no  further  steps  taken  by  the  state 
to  brin<2:  this  petitioner  to  trial  under  in- 
dictment No.  2,  until  the  27th  day  of  Oc- 
tober, 1911,  when  an  order  was  made  and 
entered  by  the  judge  of  the  sixth  judicial 
district  court,  in  and  for  Humboldt  county, 
Nevada,  to  bring  the  petitioner  before  the 
said  district  court  of  Humboldt  county, 
Nevada,  for  the  purpose  of  having  the  case 
under  indictment  No.  2  set  for  trial;  said 
indictment  No.  2  being  the  same  indictment 
No.  2  that  was  found  and  returned  by  the 
grand  jury  of  Humboldt  county,  Nevada,  on 

the  day  of  March,  1911,  aforesaid, 

and  said  order  being  the  order  set  out  by 
the  return  of  the  sheriff  of  Washoe  county, 
Nevada,  herein. 

That  afterward,  and  on  the  Ist  day  of 
November,  1911,  a  severance  was  ordered  in 
the  case  under  indictment  No.  2,  and  the 
case  against  your  petitioner  was  set  for 
trial  on  November  25,  1911. 

That  afterward,  and  on  November  3, 
1911,  a  change  of  venue  was  granted  to 
Washoe  county,  Nevada,  and  the  petitioner 
was  delivered  to  the  sheriff  of  Washoe 
county,  Nevada. 

That  all  of  the  indictments  returned  by 
the  grand  jury  of  Humboldt  county,  Neva- 
41  L.R.A.(N.S.) 


da,  on  the  9th  day  of  March,  1911,  were 
tried  and  disposed  of  at  the  May  term  of 
the  district  court  of  the  sixth  judicial  dis- 
trict, excepting  indictments  Nos.  1  and  2 
against  the  petitioner. 

That  at  the  said  May  term  of  the  dis- 
trict court  of  Humboldt  county,  Nevada,  a 
jury  was  in  attendance  and  the  witnesses 
for  the  state  could  have  been  procured  for 
a  trial  under  indictment  No.  2,  by  the  use 
of  reasonable  diligence. 

That  the  petitioner  was  not  brought  to 
trial  under  the  said  indictment  No.  2,  the 
same  being  the  indictment  that  petitioner 
is  now  being  prosecuted  under,  for  the  rea- 
son that  the  district  attorney  had  elected  to 
bring  the  petitioner  to  trial  under  indict- 
ment No.  1,  because  the  said  indictment  No. 
1  was,  in  his  opinion,  the  strongest  case 
against  the  petitioner,  and  that  the  said 
district  attorney  expected  the  conviction 
under  indictment  No.  1,  and  that  the  death 
penalty  would  be  inflicted,  and  that  for  that 
reason  it  would  not  be  necessary  to  try 
indictment  No.  2,  and  prosecute  the  peti- 
tioner thereunder. 

That  at  the  time  of  the  trial  and  convic- 
tion and  sentence  of  the  petitioner  under 
indictment  No.  1  in  the  second  judicial  dis- 
trict court  of  Washoe  county,  Nevada,  in- 
dictment No.  2  had  been  found  and  was 
standing  against  the  petitioner  in  the  sixth 
judicial  district  court  in  and  for  Humboldt 
county,  Nevada.  - 

That  by  the  trial  of  the  other  indictments 
returned  by  the  grand  jury  of  Humboldt 
county,  Nevada,  on  the  9th  day  of  March, 
1911,  this  indictment  No.  2,  that  the  peti- 
tioner is  now  being  prosecuted  under,  was 
displaced  and  set  aside  on  the  calendar  of 
the  clerk  of  the  sixth  judicial  district  court, 
and  the  rest  of  said  indictments  tried  in  its 
place  and  stead,  without  any  affidavits  be- 
ing filed,  upon  two  days'  notice,  or  without 
any  application  being  made  by  either  party, 
and  without  any  order  of  the  district  court 
having  beeo  made  therefor,  as  required  by 
§  4281  of  Cutting's  Compiled  Laws  of  the 
State  of  Nevada,  and  that  said  indictment 
No.  2  was  so  displaced  and  set  aside,  and 
the  rest  of  said  indictments  heard  and  tried 
in  its  place  and  stead,  without  any  cause 
having  been  shown,  or  without  any  cause 
existing,  for  the  so  doing  whatever,  and 
not  upon  the  application  of  the  petitioner. 

That  the  judgment  and  sentence  imposed 
by  the  second  judicial  district  court  of  the 
state  of  Nevada  on  the  14th  day  of  July, 
1911,  whereby  the  said  petitioner  was  sen- 
tenced to  imprisonment  for  life  in  the  state 
penitentiary,  is  now  in  full  force  and  effect, 
and  that  the  same  has  not  been  appealed 
from,  vacated,  modified,  or  set  aside,  and 
'  that  the  petitioner  has  not  been  reprieved* 
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pardoned,  or  paroled,  or  hiB  sentence  com- 
muted, or  the  Bame  Buspended,  and  that  said 
judgment  and  sentence  is  now  in  full  force 
and  effect. 

That  a  term  of  the  court  waB  held  in 
Humboldt    county,    Nevada,    beginning    on 

the  day   of  May,   1911,   at   which 

time  a  jury  was  in  attendance^  and  at  which 
time  civil  and  criminal  cases  were  both 
tried  by  the  jury. 

That  on  the day  of  January,  1912, 

the  case  of  the  State  of  Nevada  against  J. 
Frank  Tranmer,  under  indictment  No.  2, 
waB  called  for  setting,  and  the  petitioner, 
at  said  time  appearing  in  court  in  person 
and  by  counsel,  objected  to  the  setting  of 
said  case  under  indictment  No.  2,  or  to  any 
further  proceedings  therein,  for  the  reasons, 
first,  that  the  petitioner  was  at  the  time 
undergoing  sentence  in  the  state  peniten- 
tiary aB  hereinbefore  set  out,  and  that  the 
said  sentence  was  in  full  force  and  effect, 
and  that  thereunder  the  warden  of  the  state 
penitentiary  was  entitled  to  the  exclusive 
custody  of  this  petitioner  under  said  sen- 
tence, and  that  the  second  judicial  district 
court  in  and  for  Washoe  county,  Nevada, 
had  no  rightful  jurisdiction  over  the  person 
of  the  defendant,  and  was  not  entitled  to 
custody  over  his  person,  and  that  the  judg- 
ment and  sentence  hereinbefore  set  forth 
operated  to  suspend,  during  its  existence, 
any  other  cause  or  proceeding  against  the 
petitioner,  and  especially .  the  proceeding  on 
indictment  No.  2,  and  that  the  state  of 
Nevada  had,  by  its  election  to  proceed  to 
final  judgment  and  sentence  on  indictment 
No.  1,  waived  its  right  to  proceed  to  trial 
upon  indictment  No.  2,  and  the  lawful  place 
of  confinement  and  the  lawful  custody  of 
petitioner  was  with  the  warden  of  the* state 
penitentiary,  by  virtue  of  the  conviction 
and  sentence  under  indictment  No.   1. 

And,  second,  your  petitioner  has  not  been 
given  a  speedy  trial  as  herein  mentioned, 
and  prayed  the  second  judicial  district  court 
to  make  an  order  discharging  petitioner 
from  the  second  indictment  and  remanding 
him  to  the  custody  of  the  said  warden,  in 
execution  of  the  sentence  under  indictment 
No.  1,  which  said  objections  were  overruled, 
and  the  case  set  down  for  trial. 

That  at  the  time  that  the  indictments 
were  returned  against  this  petitioner  it  was 
the  custom  of  the  district  court,  in  and  for 
Humboldt  county,  Nevada,  to  hold  two 
terms  of  court  each  year,  one  in  April  and 
the  other  in  October.  That  at  the  time  of 
the  making  of  the  order  by  the  judge  of  the 
sixth  judicial  district,  Humboldt  county, 
whereby  the  indictment  No.  2  was  contin- 
ued, for  further  setting,  this  petitioner 
made  no  objections  to  the  making  of  said 
order. 
41  L.R.A.(N.S.) 


It  is  further  stipulated  that  if  this  coort 
shall  hold  that  the  petitioner  shall  be  tried 
under  indictment  No.  2,  and  if  the  jury 
in  said  trial  should  hold  the  petitioner 
guilty  and  inflict  the  death  sentence,  wheth- 
er that  sentence  could  be  executed  until  the 
expiration  of  the  sentence  now  existinir 
under  indictment  No.   1. 

[Signed]     Cleveland  H.  Baker, 

Attorney  GeneraL 
Parker  &  Frame, 

Attorneys   for    Petitioner. 

Answering   the  first  contention  of  peti- 
tioner, which,  when  stripped  of  its  terhni 
cat  verbiage,  is  simply  a  question  of  whether 
or  not,  when  one  is  undergoing  a  sentence 
of   life   imprisonment   for   murder,  he  ras 
be  placed  on  trial  for  another  murder,  aul 
if  convicted  on  the  second   indictment  for 
murder,   if  a  maximum  sentence  of  death 
should  be  imposed,  whether  or  not  he  could 
be  executed.    Petitioner's  strong  contention 
IB    that,    because    petitioner    is    serving  & 
sentence   under   a   judgment    of   court,  be 
cannot  be  tried  for  any  other  offense  pend- 
ing hiB  incarceration  under  the  judgment. 
Petitioner's  main  reliance  upon  this  point 
is  based  on  §  7256,  Revised  Laws  of  Nevsiia. 
which  reads  as  follows:     ''If  the  defendant 
has  been  convicted  of  two  or  more  offense* 
before   judgment   on   either,    the   judgment 
may  be  that  the  imprisonment  upon  any 
one  may  commence  at  the  expiration  of  the 
imprisonment   upon   any   other   of  the  of- 
fenses."   Reviewing  this  section,  we  cannut 
see  that  the   legislature  ever    intended  to 
preclude  a  prosecution  for  another  untried 
offense    pending    the    incarceration    of  the 
accused  on  a  prior  conviction.     It  is  masi- 
fest  from  a  reading  of  this  statute  that  it 
provides  only  for  cases  in  which  there  are 
convictions  of  two  or  more  offenses  before 
judgment  on  either,  and  the  legislature  diJ 
not  have  in  mind  any  such  case  as  is  at 
present   under    consideration.      Under  the 
section  above  quoted  the  court  was  given 
the  discretion,  where  a  conviction  was  had 
on  two  or  more  offenses  before  judgment, 
to  make  the  sentences  commence  upon  the 
expiration  of  the  term  of  imprisonment  im- 
posed  for   any   other   of  the   offenses;  but 
there  is  nothing  in  tlie  section,  as  wc  v-iew 
and  construe  it,  which  would  constitute  a 
bar  to  criminal  prosecution  in  other  case^ 
which    had    not    gone    to    judgment  whi)« 
the  accused  is  serving  his  sentence. 

If  the  construction  as  contended  for  br 
petitioner  were  so,  the  results  which  voald 
follow  such  a  construction  of  the  statute 
would  be  very  dangerous  to  society,  and  it 
would  be  deprived  of  that  protection  that 
the  law  intends  to  throw  around  its  citiien^ 
and  give  an  unbridled  license  to  eriminil^ 
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to  commit  crime,  protect  them  for  a  long 
period  from  prosecution,  and  allow  them 
abundant  opportunity  to  avoid  the  conse- 
•quences  of  their  criminal  acts.  The  word 
"imprisonment*'  in  the  statute  denies  the 
contention  of  counsel  for  petitioner,  for  the 
reason  that,  if  a  death  punishment  were 
inflicted,  it  would  present  a  different  char- 
acter of  punishment  than  designated  in 
the  statute  in  question^,  because  the  stat- 
ute contemplates,  eyen  if  there  was  merit 
in  counsel's  contention  on  this  point,  a 
sentence  of  imprisonment,  and  not  a  death 
penalty.  The  supreme  court  of  Washington, 
in  the  case  of  Clifford  y.  Dryden,  31  Wash. 
■5A7t  72  Pac.  97,  in  commenting  upon  the 
baneful  results  which  would  follow  the  con- 
struction contended  for  by  counsel  for  pe- 
titioner, properly  says:  "It  might  very 
reasonably  happen,  considering  the  difficulty 
of  preserving  and  perpetuating  testimony, 
that  if  the  second  trial  were  postponed  until 
after  a  lengthy  sentence  had  been  served, 
it  would  result  in  the  failure  of  justice." 
The  attorney  general,  in  his  able  brief,  in- 
stancing how  justice  could  be  retarded,  were 
it  not  possible  to  try  a  convict  pending  his 
incarceration  for  an  offense  previously  com- 
mitted, illustrating,  says:  "For  instance, 
A  commits  a  murder  in  Nye  county,  and 
successfully  escapes  to  Washoe  county,  and 
burglarises  a  store,  is  caught  there,  ar- 
rested, pleads  guilty,  and  is  sentenced  to 
the  penitentiary,  and  while  there  his  iden- 
tity is  discovered  as  the  man  who  com- 
mitted the  murder  in  Nye  county.  Under 
these  circumstances,  if  petitioner's  con- 
tention of  the  law  is  correct,  he  could  not 
be  tried  for  six  years;  which,  of  course, 
considering  the  difficulty  of  keeping  wit- 
nesses intact  for  the  murder  in  Nye  coun- 
ty, etc.,  would  amount  to  his  escaping 
entirely  from  prosecution  for  the  offense. 
Another  instance  would  be  when  A,  con- 
victed of  crime,  is  sentenced  to  the  state 
prison,  and  while  e»  route  with  the  sheriff 
kUls  a  man  in  attempting  to  escape.  How 
could  the  man  be  punished  for  murder  if 
this  construction  of  our  criminal  procedure 
is  adopted?  He  could  not  be  brought  within 
the  section  above  referred  to  (Revised  Laws, 
§  7266),  and  as  he  is  not  at  the  state 
prison  he  could  not  be  brought  within  the 
terms  of  the  section  which  provides  for 
trial  and  punishment  of  prisoners  for 
crimes  committed  while  in  prison.  There- 
fore, under  this  view  of  our  criminal  pro- 
cedure, he  would  be  free  from  prosecution 
until  the  expiration  of  his  sentence,  at 
which  time  it  would  be  impossible  to  con- 
vict him." 

Mr.  Bishop,  in  his  New  Criminal  Law 
(vol.  1,  8th  ed.  §  958),  correctly,  we  believe, 
states  the  rule,  and  fortifies  it  with  abun- 
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dant  authority,  when  he  says:  "If  one, 
under  an  unexpired  sentence  to  imprison- 
ment, is  convicted  of  a  second  offense,  or 
if  there  are  two  or  more  convictions  on 
which  sentence  remains  to  be  pronounced, 
it  may  direct  that  each  succeeding  period 
of  imprisonment  shall  commence  on  the 
termination  of  that  next  preceding."  The 
court  of  appeals,  in  Thomas  v.  People,  67 
N.  Y.  226,  in  discussing  the  question  of 
whether  or  not  a  defendant's  rights  were 
being  violated  because  he  was  tried  for  a 
crime  while  he  was  still  under  sentence  at 
the  state  penitentiary,  said:  "Convicts, 
like  other  persons,  are  under  the  protection 
of  the  law,  and  are  amenable  to  its  pen- 
alties. The  laws  for  the  punishment  of 
crimes  are  general,  and  apply  to  all  per- 
sons in  the  state.  Provision  is  made  (Laws 
of  1847,  chap.  4)  for  taking  prisoners  out 
of  the  state  prison  for  trial  upon  any  in- 
dictment found  against  theuL  In  all  cases 
but  such  crimes  as  are  punishable  with 
death,  there  is  no  practical  difficulty,  as  the 
sentence  in  any  case  may  provide  that  the 
term  shall  commence  after  the  expiration 
of  the  former  term.  1  Bishop,  Crim.  Law, 
5th  ed.  §  953.  Even  in  such  cases,  if  the 
sentence  should  go  into  immediate  effect, 
it  is  not  apparent  how  any  right  of  the 
prisoner  would  be  violated,  or  what  ground 
of  complaint  he  would  have.  It  certainly 
would  be  no  detriment  to  him  if  he  could 
serve  out  both  sentences  by  one  imprison- 
ment. But  in  the  case  of  a  conviction  for 
murder  in  the  first  degree  the  court  is 
required  to  proceed  and  pass  sentence  which 
must  be  executed,  in  not  less  than  four 
and  no  more  than  eight  weeks  thereafter. 
2  Rev.  Stat.  658.  It  matters  not  whether 
this  law  is  directory  or  mandatory.  It  is 
the  duty  of  the  court  to  obey  it;  and  it 
follows  that  neither  the  prisoner's  rights 
nor  the  laws  were  violated  in  the  sentence 
passed  in  this  case.  To  hold  otherwise 
would  give  a  life  convict  unlimited  license 
to  murder  without  further  punishment." 
The  legislature  of  our  state,  as  in  other 
states,  provides  a  criminal  procedure  where- 
by the  accused  shall  be  brought  to  trial, 
and  has  endeavored,  through  the  adoption 
of  the  common  law,  to  provide  against  the 
possibility  of  a  criminal  avoiding  punish- 
ment for  any  acts  made  criminal  under  our 
statutory  laws  or  by  reason  of  the  common 
law.  See  §§  5474  and  6827,  Revised  Laws 
of  Nevada.  Among  other  sections  it  has 
provided  that  "every  person,  whether  an 
inhabitant  of  this  state,  or  any  other  state, 
or  of  a  territory  or  district  of  the  United 
States,  is  liable  to  punishment  by  the  laws 
of  this  state  for  a  public  offense  committed 
by  him  therein,  except  where  it  is  by  law 
cognizable  exclusively  in  the  courts  of  the 
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United  States."  Section  6908,  Revised 
Laws  of  Nevada.  "There  is  no  limitation  of 
the  time  within  which  a  prosecution  for 
murder  must  be  commenced.  It  may  be 
commenced  at  any  time  after  the  death  of 
the  person  killed."  Section  6021,  Revised 
Laws  of  Nevada.  "When  it  is  necessary  for 
any  purpose  to  have  a  person  who  is  in 
prison  in  any  part  of  the  state  brought  be- 
fore a  court  of  criminal  jurisdiction,  an 
order  for  that  purpose  may  be  made  by  the 
court,  and  the  order  shall  be  executed  by 
the  sheriff  of  the  county  where  it  is  made." 
Section  7459,  Revised  Laws  of  Nevada. 
These  three  sections  appear  conclusively 
to  our  mind  to  disclose  the  legislative  in- 
tent that  there  will  be  no  exemption  allowed 
to  convicts,  because  of  prior  conviction, 
preventing  their  being  brought  to  the  bar 
of  justice  for  another  offense  while  serving 
sentences  for  other  crimes,  if  the  prosecut- 
ing authorities  desire  to  invoke  the  criminal 
machinery  of  our  state.  By  virtue  of  § 
6908  "every  person  .  .  .  shall  be  liable 
to  punishment  .  .  .  for  a  public  offense 
committed  by  him  therein,"  and  by  virtue 
of  §  6921  "there  is  no  limitation  of  the 
time  within  which  a  prosecution  for  mur- 
der must  be  commenced,"  and  by  virtue 
of  I  7460,  "when  it  is  necessary  for  any 
purpose  to  have  a  person  who  is  in  prison 
in  any  part  of  the  state  brought  before  a 
court  of  criminal  jurisdiction,  an  order  for 
that  purpose  may  be  made.    .    .    ." 

The  petitioner  is  regularly  indicted  for 
murder,  and  a  court  of  competent  juris- 
diction has  ordered  his  presence  for  trial, 
and  we  can  see  nothing  in  the  law,  or  as 
a  matter  of  justice,  which  would  preclude 
a  convicted  murderer,  serving  a  life  sen- 
tence, from  being  tried  on  another  indict- 
ment for  murder,  if  the  law  is  properly 
complied  with  in  bringing  the  accused  to 
the  bar  of  justice,  such  as  appears  to  have 
been  done  in  the  present  case.  When  the 
legislature  stated  in  §  7459,  Revised  Laws 
of  Nevada,  "when  it  is  necessary  for  any 
purpose  to  have  a  person  who  is  in  prison 
in  any  part  of  the  state  brought  before  a 
court  of  criminal  jurisdiction,  an  order  for 
that  purpose  may  be  made  by  the  court, 
and  the  order  shall  be  executed  by  the 
sheriff  of  the  county  where  it  is  made," 
it  meant  in  its  judgment  that  every  person 
confined  in  prison  could  be  brought  before 
a  court  of  competent  jurisdiction  for  the 
purpose  of  trying  him  for  another  offense, 
if  the  order  of  the  court  so  adjudged.  Wil- 
lard  V.  Superior  Ct.  82  Cal.  461,  22  Pac. 
1120;  Ex  parte  McGuire,  135  Cal.  342,  87 
Am.  St.  Rep.  105,  67  Pac.  327. 

The  court  of  criminal  appeals  of  Texas, 
in  Gaines  v.  State,  —  Tex.  Crim.  Rep.  — , 
53  8.  W.  624,  speaking  on  this  point,  said : 
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"Appellant  excepted  to   the    action   of  the 
court    in    having    him    brought    from    tbe 
penitentiary    at   Rusk    (he    being    confiT!^<! 
there  on  another  case)   to   stand   his  trial 
in  this  case,  it  being  contended  that  it  wa5 
not    competent   for    the    state    to    do    this 
There  is  nothing  in  this  contention.     While 
we    know    of    no    procedure    authorized   br 
legislation  to  bring  a  defendant   from  the 
penitentiary    to   sonfe    court     for    trial    in 
another  case,  yet  there  is   no    law   to  the 
contrary,    and    such    has    been     the    usual 
practice;  and  we  fail  to  see  how  a  defend- 
ant can  be  heard  to  complain  that  the  peni- 
tentiary   authorities    surrendered     him    to 
the  local  authorities  for  trial   on   some  in- 
dictment pending  against  him.      The  legis- 
lature    has     authorized     the      penitentiary 
board  to  make  certain  rules  in  regard  t«  the 
conduct  of  the  convicts  confined  and  under 
their  charge,  and  we  understand  the  prison 
authorities  have  provided  a  rule   recognize 
ing  the  authority  of  district  judges  to  issue 
writs  for  prisoners  confined  in  the  peniten- 
tiary to  be  brought  before   the    court   for 
trial    in   any   case   that   may    be    pending 
against  them.    This  would  seem  to  be  suffi- 
cient authority  to  bring  the   prisoner  be^ 
fore  the  court.     At  any  rate,    in    the  ab- 
sence of  some  express  provision  prohibiting 
this,  we  fail  to  see  how  tbe  prisoner  can 
complain.    The  Constitution  guarantees  him 
a  speedy  trial,  and  at  his  request  he  would 
be  entitled  to  be  tried   in  cases    pending 
against  him,  although  he  might  be  confined 
in   the   penitentiary.     On  the  other   hand, 
if  he  should  be  serving  a  term  of  punish- 
ment in  the  penitentiary  that  extended  over 
a  number  of  years,  and  at  the  same  time 
an   indictment  should   be   pending    against 
him  for  some  graver  offense, — it  might  be 
rape  or  murder, — ^there  would  be  no  means 
to  bring  him  to  trial  until  the  sentence  in 
the   case   which   he   was   serving   had    ter- 
minated, and  perhaps  in  the  meantime  the 
witnesses  against  him  might  die  or  be  so 
scattered  as  that  a  prosecution  could  not  be 
maintained  by  the  state."     It  will  be  ob- 
served  that   there   was   no   statutory    pro- 
vision  for   the   removal    of   a  prisoner   in 
Texas  to  the  local  authorities  pending  his 
trial,  while,  on  the  contrary,  we  have  an 
express  statutory  provision;   yet  the  court 
in  Gaines  v.  State,  supra,  rightly  held  that, 
where   there   was   no   legislative   authority 
opposed  to  it,  it  was  in  consonance  with 
justice  and  the  fundamental  principles  of 
our  criminal  jurisprudence  to  bring  before 
the  bar  of  justice  those  accused  of  crime, 
to  the  end  that  they  may  be  cleared  if  in- 
nocent, and  convicted  if  guilty. 

We  cannot  find  any  statutory  authority 
in  this  state  prohibiting  the  trial  of  a  pris- 
oner imprisoned  for  a  crime  committed  bt- 
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fore  imprisonmenti  nor  lias  any  been  drawn 
to    our  attention;   but  to  the  contrary,  as 
previously   stated,   §   7459   of   the   Revised 
Liaws   expressly  provides  for  the  bringing 
of    an    incarcerated    convict   to    court   for 
trial.     The  supreme  court  of  Utah,  in  Peo- 
pie  V.  Flynn,  7  Utah,  378,  26  Pac.  1114,  in 
passing  upon  the  point  of  whether  a  convict, 
while    imprisoned    for   a   crime   committed 
before  imprisonment,  could  be  tried  pending 
his  incarceration,  said:    ''The  next  question 
presented  by  counsel  for  the  defendant  is 
that   the  defendant  had  been  attainted  of 
felony,    and   was   serving   a   two-year   sen- 
tence   in  the   penitentiary,   previously   im- 
posed by  the  court,  and  that  such  period 
had  not  yet  expired  when  this  indictment 
was  found  and  trial  had,  and  that  the  court 
had   no  jurisdiction  over  the  subject-mat- 
ter or  the  person  of  the  defendant.    Section 
4749,   Comp.   Laws   1888,  provides  that  'a 
sentence  of  imprisonment  in  the  penitentiary 
for   any   term   less  than   life  suspends   all 
civil  rights  of  the  person  so  sentenced,  and. 
forfeits  all  public  offices,   and  all  private 
trusts,    authority,    or    power    during    such 
imprisonment.'      In    California,    under    a 
similar  statute,  it  is  held    (Re  Nerac,  35 
Cal.  392,  95  Am.  Dec.  Ill)  that  a  creditor 
ivhose  debtor  is  imprisoned  in  the  peniten- 
tiary  for  a  term   less  than   life  may  sue 
and  subject  the  property  of  such  debtor  to 
the  satisfaction  of  his  debt  during  the  term 
of  his  imprisonment,  and  that  the  person 
so  sentenced  is  not  dead  in  law;  that  his 
civil    rights"  in    some   matters   are    merely 
suspended,  but  that  the  rights  of  his  cred- 
itors to  sue  and  recover  judgment  against 
him  are  not  suspended    (Phelps  v.  Phelps, 
7  Paige,  150),  and  that  the  forfeitures  and 
disabilities    imposed   by   the    common    law 
upon  persons  attainted  of  felony  are  not 
known    in    this    country;    that    no    conse- 
quences follow  a  conviction  of  felony,  except 
those  declared   by   statute.     It  was  early 
held  in  England  that  persons  convicted  of 
felony,  and  thereby  attained,  might  plead 
the  same  in  bar  to  a  subsequent  prosecu- 
tion  for   any   other   felony,   whether   com- 
mitted before  or  after  the  first  conviction, 
for  the  reason  that  by  his  first  attaint  his 
possessions  were   forfeited,   his  blood   cor- 
rupted, and  he  became  dead  in  law;  there- 
fore any  further  conviction  or  attaint  would 
be  fruitless.     4  Bl.  Com.  336;   2  Hale,  P. 
C.  250;    1   Chitty,  Crim.   Law,  464.     This 
same  doctrine  was  carried  out  in  the  case 
of  Crenshaw  ▼.  State,  Mart.  &  Y.  122,  17 
Am.  Dec.  788,  wherein  it   is  held  that  a 
conviction,  judgment,   and  execution   upon 
one  indictment  for  a  felony  not  capital  is 
a  bar  to  all  other  indictments  for  felonies 
not  capital,    committed    previous   to    such 
conviction.      This    doctrine,    however,    has 
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seldom  been  followed  in  the  United  States, 
and  ine  above  case,  though  not  expressly 
overruled,  seems  to  be  the  only  adjudica- 
tion in  this  country,  recognizing  this  doc- 
trine. Bishop,  in  his  Criminal  Law  (vol. 
1,  §  898),  says:  'It  was  a  doctrine  of  the 
English  law,  at  the  time  when  this  coun- 
try was  settled,  that  as  a  general  rule,  to 
which  there  were  few  exceptions,  a  person 
attainted  for  one  felony  could  not  be  prose- 
cuted criminally  for  another.  But  this 
doctrine,  though  recognized  in  one  or  two 
American  cases,  is  not  usually  followed  in 
this  country.  In  England  it  was  long 
abolished  by  an  act  of  Parliament.'  In 
Hawkins  v.  State,  1  Port.  (Ala.)  475,  27 
Am.  Dec.  641,  the  court  holds  that  neither 
a  conviction  nor  pardon  for  any  particular 
offense  can,  in  that  state,  operate  as  a  bar 
or  discharge  of  any  other  distinct  offense -. 
and  it  is  now  generally  conceded  throughout 
the  United  States  that  the  doctrine  that  a 
conviction  for  another  distinct  felony,  com- 
mitted either  before  or  after  the  first  con- 
viction, or  while  the  criminal  is  serving  out 
his  sentence  thereon,  does  not  prevail  in 
this  country,  and  is  as  repugnant  to  the 
established  principles  of  modern  criminal 
law  as  it  is  unsupported  by  reason.  Rex 
V.  Vandercomb,  1  Bennett,  Lead.  Crim.  (^as. 
528;  Archbold,  Crim.  Pr.  (Pom.  Notes) 
350;  State  v.  Fayetteville,  6  N.  C.  (2 
Murph.)  371;  State  v.  McCarty,  1  Bay, 
334;  1  Bishop,  Crim.  Law,  §§  731-884,  898, 
953.  Again,  referring  to  Bishop's  Criminal 
Law,  the  writer  lays  down  the  rule  to  be 
that,  'when  a  prisoner,  under  an  unexpired 
sentence  of  imprisonment,  is  conviclid  of 
a  second  offense,  or  when  there  are  two  or 
more  convictions  on  which  sentence  remains 
to  be  pronounced,  the  judgment  may  direct 
that  each  succeeding  period  of  imprisonment 
shall  commence  on  the  termination  of  the 
period  next  preceding.'  [For  authorities 
here  cited,  see  page  382.]  In  the  case  of 
People  V.  Majors,  reported  in  65  Cal.  138, 
52  Am.  Rep.  295,  3  Pac.  597,  5  Am.  Crim. 
Rep.  486,  it  is  held  that  a  person  may  be 
tried  and  convicted  for  the  crime  of  mur- 
der, notwithstanding  he  is  at  the  time  of 
the  trial  and  sentence  serving  out  a  pre- 
vious sentence  of  life  imprisonment  for  an- 
other murder,  committed  at  the  same  time, 
and  imposed  by  another  court.  So,  in  the 
case  of  People  v.  Hong  Ah  Duck,  61  Cal. 
387,  it  was  held  that,  on  a  trial  for  murder, 
it  was  competent  for  the  prosecution  to 
show  that  at  the  time  of  the  homicide  the 
defendant  was  a  convict  in  the  penitentiary, 
serving  out  a  life  sentence,  and  that  the 
homicide  was  committed  while  so  im- 
prisoned; the  object  being  to  give  the  jury 
to  understand  that  if  they  found  the  de- 
fendant guilty  of  murder  in  the  first  degree, 


1104 


NEVADA  SUPREME  COURT. 


with  a  recommendation  to  imprisonment 
for  life,  and  by  aaid  verdict  fixed  the  im- 
prisonment for  life,  the  punishment  would 
be  no  more  than  the  defendant  was  then 
undergoing  under  a  former  conviction,  and 
that  such  a  verdict  would  be  no  punish- 
ment whatever,  unless  the  jury  made  it 
punishable  with  death.  In  this  territory 
there  is  no  statute  exempting  a  convict  from 
punishment  for  an  offense  committed  by 
him  while  serving  out  his  term  of  imprison- 
ment. Our  general  penal  laws  include  all 
persons  within  their  scope.  The  criminal 
is  protected  by  the  law,  and  is  made  amen- 
able to  it,  while  in  prison,  for  any  term 
of  imprisonment.  The  statute  of  limita- 
tions requires  prosecution  for  all  felonies, 
other  than  murder,  to  be  commenced  within 
four  years  after  the  commission  of  the 
offense  (Comp.  Laws  1888,  §  4830),  and, 
if  not  so  commenced,  the  prosecution  is 
barred.  It  is  true  an  indictment  may  be 
found  before  the  expiration  of  the  statutory 
limit,  and  the  prisoner  may  be  arrested 
and  tried  thereon  after  the  expiration  of 
his  term  of  imprisonment;  but  it  is  not 
difficult  to  discover  that  this  practice,  if 
inaugurated,  would  not  only  greatly  delay 
the  execution  of  public  justice,  but  in  many 
instances  would  prevent  a  speedy  trial  that 
is  guaranteed  to  all  accused  persons.  It 
would  impair  the  necessary  discipline  re- 
quired in  public  prisons,  and,  in  a  measure, 
become  a  shield  and  protection  to  the  crim- 
inals therein  confined/' 

The  supreme  court  of  Washington,  in 
Clifford  V.  Dryden,  31  Wash.  647,  72  Pac. 
07,  sustaining  the  construction  we  give  our 
statutes  bearing  on  this  issue,  that  the  law 
which  provides  for  a  trial  and  punishment 
of  those  who  violate  the  laws  applies  equally 
to  those  serving  sentence  as  well  as  others, 
properly  observed:  *'It  is  the  contention 
of  the  appellant  that  the  superior  court  of 
Whitman  county  did  not  have  authority  to 
make  the  order  requiring  the  sheriff  to 
proceed  to  the  penitentiary  and  apprehend 
him  while  in  the  custody  of  the  warden; 
that,  said  order  being  void,  no  jurisdiction 
was  ever  acquired  by  the  court  to  try  the 
cause;  and  that,  therefore,  the  judgment  of 
June  13.  1901,  is  also  void.  No  authorities 
are  submitted  by  the  appellant,  but  the 
sole  argument  is  that  the  defendant  could 
not  have  a  fair  trial,  by  reason  of  the  fact 
that  the  jury,  knowing  him  to  be  a  con- 
vict, would  be  prejudiced  against  him  to 
such  an  extent  that  it  could  not  do  him 
justice.  There  is  nothing  in  the  record  to 
indicate  that  there  was  anything  in  the 
appearance  of  the  appellant  at  the  trial 
which  would  suggest  to  the  jury  the  fact 
that  he  was  a  convict.  But.  even  if  there 
were,  that  would  simply  be  both  the  fault 
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and  the  misfortune  of  the  defendant,  and 
should  not  be  allowed  to  interfere  with 
the  regular  and  orderly  administration  of 
justice.  The  presumption  must  be  that  be 
was  rightfully  convicted  in  the  preceding 
case.  Therefore  the  position  in  which  be 
finds  himself  before  the  jury  is  a  position 
necessitated  by  his  own  wrong,  and  he  can- 
not plead  it  for  the  purpose  of  poetpoa- 
ing  or  even  defeating  a  legitimate  prose- 
cution. It  might  very  reasonably  happen, 
considering  the  difficulty  of  preserving  and 
perpetuating  the  testimony,  that,  if  the 
second  trial  were  postponed  until  after  a 
lengthy  sentence  had  been  served,  it  would 
result  in  a  failure  of  justice.  In  thia  case, 
it  is  true,  the  sentence  was  a  abort  one; 
but  the  principle  contended  for  will  apply 
as  if  the  sentence  were  a  long  one.  .  .  . 
The  law  provides  generally  for  the  trial 
and  punishment  of  its  violator,  and,  nnle^ 
such  violator  is  excepted  from  such  gen- 
eral provisions,  even  though  he  may  be 
an  inmate  of  a  penitentiary,  he  has  no 
just  cause  for  complaint." 

The  supreme  court  of  Maryland,  holding 
adversely  to  the  position  of  petitioner  on 
the  issue  under  consideration,  in  Rigor  v. 
State,  101  Md.  465,  61  Atl.  631,  4  Ann. 
Cas.  719,  says:  ''We  now  come  to  the 
grounds  of  error  assigned,  or  intended  to 
be  assigned,  in  the  petition  upon  which  the 
record  was  transmitted  to  this  court.  It 
is  contended  that  a  writ  of  habeas  corpus 
cannot  be  used  to  bring  a  convict  from  the 
penitentiary  into  the  criminal  court  for 
trial  upon  an  indictment  there  pending 
against  him,  while  he  is  serving  a  sentence 
of  imprisonment  under  a  conviction  of 
felony  entered  against  him  in  another  court 
of  the  state;  and  the  error  complained  of 
is  that  the  criminal  court  refused  to  quash 
the  writ  of  habeas  corpus.  Assuming,  for 
the  moment,  that  this  court  has  authoritv 
to  review  the  ruling  thus  made,  there  can 
be  no  doubt  as  to  the  correctness  of  the 
court's  action.  A  writ  of  habeas  corpus 
will  bring  a  convict  from  the  penitentiary 
into  court,  not  for  the  purpose  of  having 
the  cause  of  his  detention  inquired  into, 
but  either  because  he  may  be  needed  as 
a  witness,  or  because  a  pending  indict- 
ment against  him  ought  to  be  heard  and 
determined.  The  penitentiary  is  not  a 
place  of  sanctuary,  and  an  incarcerated  con- 
vict ought  not  to  enjoy  an  immunity  from 
trial  merely  because  he  is  undergoing  pun- 
ishment on  some  earlier  judgment  of  guilt. 
Why  should  there  be  a  delay  in  bringing 
to  trial,  on  an  indictment  pending  against 
him,  a  convict  who  has  not  yet  completed 
the  service  of  a  previous  sentence?  No 
reason  can  be  suggested  for  such  a  delay, 
in*  the  case  of  a  convict  adjudged  guiltr 
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of  some  other  offense,  and  actually  in  execu- 
tion of  a  sentence  thereunder,  that  does 
not  apply  equally  to  an  individual  who  has 
been  indicted,  but  has  not  yet  been  tried. 
The  situation  of  the  two  is  identical,  ex- 
cept for  the  single  circumstance  that  in  the 
first  instance  the  criminal  who  has  more 
frequently  violated  the  law  has  been  tried 
and  convicted  for  some  of  his  offenses, 
whilst  the  other  has  not.  It  is  not  the 
policy  of  the  law  to  encourage  the  commis- 
sion of  crime.  Delay  in  administering  the 
criminal  law  and  in  inflicting  punishment 
promotes  crimes,  as  observation  and  com- 
mon experience  abundantly  demonstrate. 
And  if  the  courts  should  hold  that  one  al- 
ready convicted  and  actually  incarcerated 
under  sentence  could  not  be  brought  before 
the  court  on  a  writ  of  habeas  corpus,  and 
tried  for  some  other  offense,  until  the  ex- 
piration of  the  first  sentence,  a  temptation 
to  commit  a  crime  for  the  express  purpose 
of  escaping  altogether,  or  at  least  of  de- 
ferring punishment  for  a  previous  one, 
would  be  held  out  to  the  evil  minded  and 
depraved.  Suppose,  for  instance,  that  a 
homicide  had  been  committed,  and  the  as- 
sassin has  escaped,  and  that  for  the  time 
being  a  suspicion  does  not  point  to  him, 
but  is  directed  towards  another.  Suppose 
that  the  real  criminal  returns  to  the  scene 
of  the  murder,  and  in  the  vicinity  commits 
a  larceny,  and  is  arrested  therefor,  and 
pleads  guilty,  and  is  sentenced  to  confine- 
ment for  eight  or  ten  years  in  the  peniten- 
tiary, and  that,  after  beginning  to  serve 
out  that  sentence,  evidence  is  discovered 
which  indicates  that  he  is  the  murderer. 
Suppose,  further,  he  should,  when  confront- 
ed with  the  evidence  inculpating  him,  con- 
fess his  guilt,  and  that  he  should  then  be 
indicted  for  the  crime  of  murder.  Would 
any  court  hesitate  to  issue  a  writ  of  habeas 
corpus,  directed  to  the  warden  of  the  peni- 
tentiary, requiring  him  to  produce  the  con- 
vict, so  that  the  latter  might  be  put  upon 
trial  for  the  capital  offense?  Can  it  be 
possible  that  the  court  would  be  so  hope- 
lessly impotent,  in  such  circumstances,  as 
to  be  unable  to  do  anything  until  the  ex- 
piration of  the  sentence  of  eight  or  ten 
years,  by  which  time  the  main  witnesses 
might  be  dead,  and  the  ends  of  justice  might 
be  defeated?  And  yet,  if  the  contention 
made  in  the  case  at  bar  is  sound,  the  arm 
of  the  criminal  law  would  be  paralyzed, — 
not  a  step  could  be  taken  towards  prose- 
cuting him  so  long  as  the  convict  remained 
sheltered  within  the  walls  of  the  peniten- 
tiary. That  is  not  the  law.  The  criminal 
court  had  jurisdiction  to  bring  the  plain- 
tiff in  error  before  it  under  a  writ  of  habeas 
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corpus  and  to  place  him  on  trial  under  the 
indictment  there  pending  against  him.  Re 
Wetton,  1  Cromp.  &  J.  459,  1  Tyrw.  385. 
In  Reg.  V.  Day,  3  Fost.  &  F.  52*6,  it  was 
held  that  the  court  will  not  grant  an  appli- 
cation for  a  habeas  corpus  to  remove  a 
prisoner  from  jail,  where  he  is  undergoing 
sentence,  in  order  to  take  him  before  a 
magistrate  in  another  county,  to  prefer 
another  charge  against  him,  but  will  grant 
a  habeas  corpus  to  bring  him  up  for  trial 
on  a  true  bill  being  found  against  aim  at 
the  assizes  on  that  charge.  State  v.  Wil- 
son, 38  Conn.  126;  People  v.  Flynn,  7 
Utah,  378,  26  Pac.  1114;  Ex  parte  Ah  Men, 
77  Cal.  202,  11  Am.  St.  Rep.  263,  19  Pac. 
380,  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  191." 

The  supreme  court  of  California,  in  con- 
sonance with  the  construction  we  place  upon 
our  statute,  which  is  similar  in  California 
to  the  one  in  this  state,  on  the  question  of 
whether  or  not  one  serving  sentence  under 
former  conviction  can  be  fried  while  in- 
carcerated, in  the  case  of  People  v.  Hong 
Ah  Duck,  61  Cal.  387,  sustains  the  con- 
struction we  are  making,  and  recognizes  the 
right  to  try  a  prisoner  confined  in  the  state 
prison  for  a  crime  committed,  and  even  went 
so  far  as  to  approve  of  the  admission  of 
the  evidence  of  the  defendant,  proving  him 
to  be  an  inmate  of  the  state  prison  serving 
life  imprisonment,  so  as  to  show  the  jury, 
unless  they  fixed  the  verdict  of  the  second 
case  at  death,  it  would  be  in  effect  no 
punishment  at  all.  Again,  the  supreme 
court  of  California,  in  the  case  of  People 
v.  Majors,  65  Cal.  138,  52  Am.  Rep.  295, 
3  Pac.  597,  6  Am.  Crim.  Rep.  486,  which 
was  a  case  very  similar  to  the  present  one, 
in  that  a  double  murder  had  been  com- 
mitted, and  the  prisoner  confined  in  the 
penitentiary  for  life,  upon  the  issue  as 
to  whether  or  not  he  could  be  tried  on 
another  indictment  of  murder  while  so 
serving  his  life  sentence,  the  defendant  in- 
terposed an  objection  to  the  jurisdiction 
of  the  court  to  proceed  with  the  second 
trial  because  of  his  present  incarceration. 
The  court  answered  this  objection  by  citing 
the  case  of  People  v.  Hong  Ah  Duck,  supra, 
wherein  the  court  sustained  the  right  to 
try  the  defendant  on  another  charge  while 
serving  a  term  on  a  former  conviction. 

We  have  examined  with  care  the  very 
able  and  painstaking  brief  of  counsel  for 
petitioner,  and  the  authorities  cited  In 
support  of  his  many  ingenious  positions 
taken  in  support  of  his  theories;  but  we 
believe  the  better  reasoning  is  with  those 
cases  we  have  cited  on  the  construction  we 
have  placed  on  the  statute  of  the  state  bear- 
ing on  this  issue,  and  that  the  state  has 
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the  unquestioned  right  to  proceed  to  try 
petitioner  on  indictment  No.  2,  and  in  the 
event  of  convictioni  if  the  maximum  sen- 
tence of  the  law  decreeing  death  is  imposed, 
to  carry  the  same  into  execution.  Peri  ▼. 
People,  65  111.  17;  Gillespie  v.  People,  176 
111.  238,  52  N.  E.  250;  Huffaker  v.  Com. 
124  Ky.  115,  98  S.  W.  331,  14  Ann.  Cas. 
487;  State  y.  Wilson,  38  Conn.  126;  Dudley 
V.  Stote,  55  W.  Va.  472,  47  S.  E.  285; 
SUte  V.  Keefe,  17  Wyo.  227,  22  L.R.A. 
( N.S. )  896,  98  Pac.  122,  17  Ann.  Cas.  161 ; 
Re  Garvey,  7  Colo.  502,  4  Pac.  758;  9  Cyc. 
876;  Cliflford  v.  Dryden,  31  Wash.  545,  72 
Pac.  97;  Thomas  v.  People,  67  N.  Y.  226; 
1  Bishop,  New  Crim.  Law,  8th  ed.  §  963; 
Gaines  v.  State,  —  Tex.  Crim.  Rep.  — ,  53 
S.  W.  624;  People  v.  Flynn,  7  UUh,  378, 
26  Pac  1114;  People  v.  Majors,  66  Cal. 
138,  52  Am.  Rep.  295,  3  Pac.  597,  5  Am. 
Crim.  Rep.  486;  People  v.  Hong  Ah  Duck, 
61  Cal.  387;  Rigor  v.  State,  101  Md.  465, 
61  Atl.  631,  4  Ann.  Cas.  719;  United  States 
V.  Farrell,  5  Cranch,  C.  C.  811,  Fed.  Cas. 
No.  15,074;  Russell  v.  Com.  7  Serg.  ft  R. 
489;  Com.  V.  Leath,  1  Va.  Cas.  161;  How- 
ard V.  United  States,  34  L.R.A.  509,  21  C. 
C.  A.  586,  43  U.  S.  App.  678,  75  Fed.  986; 
Rex  V.  Wilkes,  4  Burr.  2676. 

To  the  second  main  contention  of  coun- 
sel that  petitioner  is  entitled  to  his  dis- 
charge under  indictment  No.  2,  because  he 
was  not  accorded  a  speedy  trial,  we  can 
neither  concur  nor  g^ve  him  any  comfort, 
for  the  reason  that  the  record  does  not  dis- 
close that  the  petitioner's  rights  in  this 
respect  were  ever  violated.  This  court  has 
uniformly  -held  that  a  continuance  in  a 
criminal  case  is  within  the  discretion  of 
the  court,  and  unless  there  is  an  abuse  of 
its  discretion  its  actions  will  be  sustained. 
In  the  present  case  we  observe  no  abuse  of 
discretion  by  the  court  which  can  be  said 
to  be  prejudicial  to  petitioner's  rights. 
State  V.  Chapman,  6  Nev.  320;  State  v. 
Rosemurgey,  9  Nev.  308.  The  stipulation 
of  facts  between  counsel,  cited  heretofore, 
discloses  that  petitioner  interposed  no  ob- 
jection to  the  continuance  of  the  setting 
of  the  murder  charge  under  the  second 
indictment.  Among  other  facts  it  is  agreed 
in  said  stipulation  that  ''at  the  time  of 
the  making  of  the  order  by  the  judge  of 
the  sixth  judicial  district  court,  Humboldt 
county,  whereby  indictment  No.  2  was  con- 
tinued for  further  setting,  the  petitioner 
made  no  objections  to  the  making  of  said 
order."  The  fact  that  no  objection  was 
made  by  petitioner  to  the  continuance  and 
the  order  setting  the  case,  and  that  the 
record  does  not  disclose  that  he  ever  made 
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an  application  for  a  speedy  trial,  or  wj 
trial  whatever,  on  indictment  No.  2,  places 
him  in  a  position  wherein  now  he  caDoot 
complain.  Gillespie  v.  People,  176  111.  238, 
52  N.  E.  260;  Dudley  v.  State,  55  W.  V&. 
472,  47  S.  E.  285;  State  v.  Keefe,  17  Wm 
227,  22  L.R.A.(N.S.)  896,  98  Pac.  122,  17 
Ann.  Cas.  161. 

This  court  had  occasion  to  consider  vhtt 
is  a  speedy  trial  under  the  constitutional 
guaranty  and  the  provisions  of  §  582  <A 
the  old  criminal  practice  act  (Compiled 
Laws,  §  4547,  as  modified,  Revised  Lavs, 
§  7396)  in  the  case  of  Ex  parte  Stanley, 
4  Nev.  113.  The  rule  therein  stated  was 
followed  in  State  v.  McClear,  11  Nev.  56, 
and  in  Ex  parte  Larkin,  11  Nev.  94.  Tbe 
rule  enunciated  in  the  Stanley  case  has 
also  been  cited  with  approval  by  other 
courts.  State  v.  Keefe,  supra:  State  t. 
Wear,  145  Mo.  218,  46  S.  W.  1099;  SUte 
V.  Goddard,  162  Mo.  223,  62  S.  W.  697; 
Ex  parte  State,  76  Ala.  486;  United  States 
V.  Fox,  8  Mont  517. 

The  agreed  state  of  facts  discloses  that 
a  trial  on  indictment  No.  2  could  not  be 
had  at  the  May  term  or  session  of  the 
district  court  in  and  for  Humboldt  county, 
especially  in  view  of  the  fact  that  a  change 
of  venue  was  deemed  necessary  in  the  ease 
of  indictment  No.  1.  Why  both  cases  were 
not  removed  at  the  same  time  does  not 
appear.  It  does  appear  that  the  next  term 
or  session  of  court  wherein  trials  conld 
have  been  had  in  Humboldt  county  was  is 
October,  1911,  and  at  that  term  the  case  on 
indictment  No.  2  was  called,  and  the  ease 
set  for  trial,  and  subsequently  removed  to 
Vvashoe  county  on  change  of  venue. 

It  waa  held  in  Gillespie  v.  People,  176 
111.  238,  52  N.  E.  250,  that  the  statute  does 
not  apply  while  a  defendant  is  in  prison 
serving  a  sentence  upon  another  charge, 
and  to  the  same  effect  is  State  v.  Bropbj. 
8  Ohio  S.  &  C.  P.  Dec.  698.  We  think  this 
is  the  law,  for  the  reason  for  the  mle  does 
not  exist  in  such  cases.  Undoubtedly  a 
defendant,  serving  a  sentence  on  another 
charge,  has  the  right  to  demand  that  he  be 
tried  on  all  indictments  pending  agninst 
him,  and  a  refusal  to  try  him  might  enable 
him  to  successfully  invoke  the  statute. 
State  V.  Keefe,  17  Wyo.  227,  22  L.R^^ 
(N.S.)  896,  98  Pac.  122  17  Ann.  Cas.  161. 
Dudley  V.  State,  55  W.  Va.  472,  47  S.  E- 
285. 

For  the  foregoing  reasons,  the  writ  is  de^ 
nied,  and  the  proceeding  in  this  behalf  dis- 
missed. 

Talbot  and  Norcross,  JJ.  concur. 
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JOHN  Q.  A.  WOOD  et  al. 

V. 

W.  J.  WOODLEY  et  al.,  Appta. 

(—  N.  C.  — ,  75  S.  E.  719.) 

Easement  »  rlicht  of  way  »  ffrant  — 
ri^ht  to  subdivide. 

One  who,  in  connection  with  a  grant  of 
a  parcel  of  land,  receives  a  grant  of  an 
easement  to  himself,  his  heirs,  and  assigns 
of  a  right  of  way  across  remaining  prop- 
erty of  the  grantor  to  the  highway,  cannot 
grant  rights  in  the  easement  to  a  stranger 
having  no  interest  in  the  land  granted, 
since  it  is  solely  appurtenant  to  the  tract 
conveyed. 

(September  11,  1912.) 

APPEAL  by  defendants  from  an  order 
of  the  Superior  Court  for  Pasquotank 
County  continuing  a  restraining  order  to 
the  hearing  of  a  cause  brought  to  enjoin 
defendant  Stokes  from  attempting  to  cross 
over  plaintiffs'  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Worth  and  B.  F.  Aydlett 
for  appellants: 

The  right  of  way  was  not  a  necessity; 
neither  did  it  go  with  the  property  by  the 
ordinary  use  of  words  in  the  conveyance 
thereof,  but  it  was  a  separate  conveyance 
of  an  interest  in  real  estate,  conveying  a 
separate  right  which  defendant  Woodley 
had  a  right  to  sell  separate  from  his  lots. 

14  Cyc.  1144;  Goodrich  v.  Burbank,  12 
Allen,  459,  90  Am.  Dec.  161 ;  Fisher  v.  Fair, 
34  S.  C.  203,  14  L.R.A.  333,  13  S.  E.  470; 


Adams  v.  Van  Alstyne,  25  X.  Y.  236;  Post 
T.  Pearsall,  22  Wend.  425. 

Messrs.  Ward  &  Thompson,  for  appel- 
lees: 

When  defendant  Stokes  attempted  to  buy 
a  right  of  way  over  Wood's  property  from 
Woodley,  he  bought  nothing,  and  Wood  can 
be  protected,  when  the  question  is  raised, 
by  an  injunction;  and  he  may  prevent  by 
injunction  a  use  of  the  way  for  purposes 
not  authorized. 

23  Am.  &  Eng.  Enc.  Law,  2d.  ed.  35. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

On  the  hearing  it  was  made  to  appear 
that  on  May  8,  1899,  one  Wiley  N.  Gregory 
owned  a  parcel  or  lot  of  land  in  Elizabeth 
City,  North  Carolina,  abutting  on  the  south 
on  Matthews  street,  and  on  said  day  he 
conveyed  to  W.  J.  Broughton  and  wife  the 
northern  portion  of  this  lot,  to  t)ie  amount 
of  1  acre.  The  deed,  after  describing  and 
conveying  the  acre  in  question,  contained 
the  following:  "Together  with  the  right 
of  ingress  and  egress  for  the  space  of  20 
feet  wide  along  the  Riggs  line  to  Mat- 
thews street," — ^the  habendum  being  as  fol- 
lows: 'To  have  and  to  hold  the  said  lot 
of  land  as  follows,  with  the  right  and  privi- 
leges thereto  belonging  to  the  said  Wm.  J. 
Broughton  and  his  heirs  and  assigns  for- 
ever." And  on  March  28,  1900,  said  Brough- 
ton and  wife  conveyed  said  acre  of  land  by 
apt  words  to  defendant  W.  J.  Woodley ;  this 
deed  containing  the  same  stipulation  for  in- 
gress and  egress,  with  habendum  as  fol- 
lows:    "To  have  and  to  hold  the  aforesaid 


Note,  ^  Right  of  owner  of  dominant 
estate  to  grant  rights  in  easement  to 
one  having  no  title  to  or  interest  in 
the  tract  to  which  it  is  appurtenant. 

The  cases  are  in  accord  in  holding  that 
an  easement  appurtenant  to  land  cannot  be 
severed  from  the  estate  to  which  it  is  ap- 
purtenant. The  owner  of  the  estate  can- 
not convey  the  same,  and  reserve  the  ease- 
ment for  his  personal  use  independently  of 
the  estate,  and  it  cannot  be  severed  and  sold 
separate  from  the  estate  and  thus  subdi- 
vided ad  infinitum,  Phillips  v.  Rhodes,  7 
Met.  322;  Brown  v.  Thissell,  6  Cush.  254. 

The  owner  of  the  dominant  estate  to 
which  the  easement  is  appurtenant  cannot 
convey  the  easement  independently  of  the 
estate  itself.  This  is  the  doctrine  of  the 
early  case  of  Drury  v.  Kent,  Cro.  Jac.  14; 
also  of  Weekly  v.  Wildman,  1  Ld.  Raym. 
406,  wherein  Treby,  Ch.  J.,  remarked  that 
if  a  way  is  granted  in  gross,  it  is  personal 
only  and  cannot  be  assigned ;  but  a  common 
in  gross  sana  nombre  may  be  granted,  but 
cannot  be  granted  over  by  the  grantee.  And 
In  Ackroyd  v.  Smith,  10  C.  B.  164,  14  Jur- 
1047,  19  L.  J.  C.  P.  N.  S.  315,  10  Eng.  Cas. 
41  L.R.A.(N.S.) 


1,  Cresswell,  J.,  remarked  that  a  way  ap- 
pendant to  a  house  or  land  cannot  be  con- 
veyed away  or  enjoyed  in  gross,  "for  no 
one  can  have  such  a  way  but  he  who  has 
the  land  to  which  it  is  appendant,"  citing 
Brooke,  Abr.  pi.  130.  In  Hall  v.  Lawrence, 
2  R,  I.  218,  67  Am.  Dec.  715,  it  is  remarked 
that  while  a  way  appurtenant  to  an  es- 
tate may  be  apportioned  where  the  domi- 
nant estate  is  conveyed  to  different  parties, 
it  cannot  be  severed  from  the  estate  and 
granted  over. 

And  in  McKenna  v.  Brooklyn  Union  Kiev. 
R.  Co.  184  N.  Y.  391,  77  N.  E.  615,  Werner, 
J.,  remarks  that  easements  of  light,  air, 
and  access,  where  appurtenant  to  an  estate, 
are  inseparable  fropi  the  estate. 

Neither  may  the  owner  of  the  estate  to 
which  a  private  right  of  way  is  appurtenant 
assign  to  the-  public  the  right  to  make  a 
public  use  of  such  right  of  way.  White  v. 
Wiley,  59  Hun,  618,  13  N.  Y.  Supp.  206. 

Neither  may  a  right  of  way  appurtenant 
be  converted  into  a  right  of  way  in  gross, 
nor  may  a  way  in  gross  be  turned  into  a 
way  appurtenant.  Boatman  t.  Lasley,  28 
Ohio  St.  614.  A.  Q.  8. 
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land,  etc.,  together  with  all  improvements, 
privileges,  and  appurtenances  thereto  be- 
longing, to  the  said  W.  J.  Woodley  and  his 
heirs  and  assigns,"  etc.  That  on  the  11th 
of  November,  1904,  said  W.  N.  Gregory  con- 
veyed the  southern  portion  of  the  aforesaid 
land  to  one  Joseph  A.  Byrum,  subject  to 
the  above  right  of  way;  and  on  September 
1,  1908,  said  Byrum  conveyed  said  southern 
portion  to  plaintiff,  subject  to  the  same 
right  of  way,  etc.  That  on  February  16, 
1912,  defendant  A.  C.  Stokes  owned  a  par- 
cel or  lot  of  land  adjoining  the  acre  con- 
veyed by  Gregory  to  Broughton,  and  from 
Broughton  to  Woodley,  and  on  said  date 
said  Woodley  undertook  to  convey  to  A.  C. 
Stokes,  owning  and  occupying  this  adjoin- 
ing lot,  the  right  to  use  and  enjoy  the  right 
of  way  created  and  conveyed  by  said  deeds 
of  Gregory  and  Broughton  in  terms  as  fol- 
lows: "Do  bargain,  sell,  give,  grant,  and 
convey  unto  the  party  of  the  second  part, 
his  heirs,  and  assigns,  a  right  of  way  over 
and  along  the  southwest  comer  of  the  prop- 
erty purchased  by  said  W.  J.  Woodley  from 
W.  J.  Broughton  and  wife,  said  right  of 
way  to  be  20  feet  wide  east  and  west,  and 

40  feet  long  north  and  south,  together  with 
the  right  of  ingress  and  egress  over  and 
along  a  20-foot  alley  leading  from  Matthews 
street  to  the  property  described  above,  along 
the  eastern  side  of  the  Riggs  land,  in  so 
far  as  the  parties  of  the  first  piart  have 
authority  to  convey,  and  for  further  refer- 
ence see  deed  to  said  W.  J.  Woodley  from 
W.  J.  Broughton  and  wife,  recorded  in  Book 
21,  page  644,  register  of  deed's  office  for 
Pasquotank  county."  It  was  further  al- 
leged and  admitted  that  said  defendant  A. 
C.  Stokes  intended  presently  to  use  and 
enjoy  said  way,  claiming  the  right  to  do 
so  under  said  deed  from  his  codefendant, 
Woodley. 

Upon  these  facts  the  restraining  order 
was  properly  continued  to  the  hearing.  The 
deeds  from  Gregory  to  Broughton  and  from 
Broughton  to  Woodley  conveyed  the  land 
therein  described,  and  a  right  of  way  over 
the  remaining  portion  of  the  tract  to. Mat- 
thews street.  It  was,  however,  a  right  of 
way  appurtenant  to  the  land  conveyed,  in- 
uring to  Woodley,  his  heirs  and  assigns  as 
owners  and  occupants  of  said  land,  and  not 
otherwise,  provided  that,  even  as  to  them, 
the  burden  could  not  be  unduly  increased. 
"It  may  accordingly  be  stated  as  a  general 
principle  that,  if  an  easement  has  become 
appurtenant  to  an  estate,  it  follows  every 
part  of  the  estate  into  whosesoever  hands 
the  same  may  come  by  purchase  or  descent, 
quacunque  aervitus  fundo  debetur,  omrUhua 
ejus  partibua  debetur,  provided  the  burden 
upon  the  servient  estate  is  not  thereby  in- 
creased."    Washb.  Easements  3d  ed.  p.  36. 

41  L.R.A.(N.S.) 


This  being  the  extent  of  his  right  otci 
plaintiffs'  lands,  Woodley  had  no  power  to 
convey  to  Stokes  either  a  right  of  way  in 
gross  or  a  right  of  way  appurtenant  u 
owner  of  an  entirely  distinct  and  separate 
parcel  of  land.  In  Jones  on  Easements  tbe 
doctrine  is  stated  as  follows:  §  28.  ''As 
appurtenant  easement  cannot  be  convered 
by  the  party  entitled  to  it  separate  from 
the  land  to  which  it  is  appurtenant.  It  can 
be  conveyed  only  by  a  conveyance  of  soeb 
land.  It  adheres  in  the  land  and  cannot 
exist  separate  from  it.  It  cannot  be  can- 
verted  into  an  easement  in  gross."  And 
further  at  §  360:  "One  having  a  right  of 
way  appurtenant  to  certain  land  cannot  use 
it  for  the  benefit  of  other  land  to  which 
the  right  is  not  attached,  although  such 
other  land  is  within  the  same  inclosure  with 
that  to  which  the  easement  belongs.  Ex- 
cept for  this  rule,  the  burden  upon  the 
servient  estate  might  be  increased  at  the 
pleasure  of  the  owner  of  the  dominant  es- 
tate. This  rule  is  therefore  applicahk, 
whether  the  way  was  created  by  grant,  res- 
ervation, prescription,  or  as  a  way  of  ne- 
cessity. In  either  case  the  way  is  created 
by  grant,  either  express,  presumed,  or  ap- 
plied. The  way  is  granted  for  the  benefit 
of  the  particular  land,  and  its  use  is  lim- 
ited to  such  land.  Its  use  cannot  be  ex- 
tended to  other  land,  nor  can  the  wav  be 
converted  into  a  public  way  without  tbe 
consent  of  the  owner  of  the  servient  estate/' 

The  deed  of  W.  J.  Woodley  therefore 
conveyed  to  defendant  Stokes  no  right  of 
way  over  plaintiffs'  land.  On  the  facts  as 
they  now  appear,  the  threatened  exercise  of 
such  right  was  properly  enjoined.  23  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pw  35. 

There  is  no  error,  and  the  judgment  con- 
tinuing the  restraining  order  to  the  hearing 
is  aflSxmed. 


OKIiAHOBIA    SUPRSME:    COURT. 
(Division  No.  1.) 

GULF  PIPE  LINE  COMPANY  et  al., 
Plffs.  in  £rr.« 

V. 

PAWNEE-TULSA   PETROLEUM 
COMPANY  et  aL 

(—  OkU.  — ,  127  Pac  252.) 

Mines  —oil  and  gas  —  location  of  well. 
The  lessee  of  an  oil  and  gas  mining  lea^ 

Headnote  by  Ahbb,  0. 

Note.  —  BigTUs  and  duUes  of  leasee  of 
oil  and  gas  prMlegeB  as  to  the  loca^ 
tiona  of  weUs, 

While  no  other  ease  has  been  found  in- 
volving the  right  of  a  lessee  of  oil  and  gu 


1912.        GULF  PIPE  LINE  CO.  ▼.  PAWNEE-TULSA  PETROLEUM  CO. 


1109 


cannot  select  a  place  and  there  drill  an  oil 
or  gas  well,  if  the  particular  place  selected 
will  endanger  the  property  and  lives  of 
other  people  who  are  lawfully  using  the 
surface,  when  the  lessee  can  drill  his  well 
at  another  place  equally  convenient  to  him, 
and  equally  advantageous  to  him,  which 
will  not  endanger  the  property  and  lives  of 
those  lawfully  upon  the  surface. 

(October  15,  1912.) 

ERROR  to  the  District  Court  for  Tulsa 
County  to  review  a  decree  sustaining 
a  motion  to  dissolve  a  temporary  injunction 
in  an  action  brought  to  restrain  defend- 
ants from  boring  an  oil  and  gas  well  in 
dangerous  proximity  to  plaintiffs'  prop- 
erty.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  O.  Pro<!tor,  D.  Edward 
Greer,  and  James  B.  Dlggs,  for  plaintiffs 
in  error; 

The  lessee  in  an  oil  and  gas  mining  lease 
acquires  only  the  right  to  use  so  much  of 
the  surface  of  the  land  as  is  reasonably  nec- 
essary to  enable  him  to  develop  the  leased 
premises  for  oil  and  gas  mining  purposes, 
and  to  extract  the  oil  and  gas  therefrom. 

Williams  v.  Gibson,  84  Ala.  228,  5  Am. 
St.  Rep.  368,  4  So.  360,  16  Mor.  Min.  Rep. 
243;  Turner  v.  Reynolds,  23  Pa.  199,  12 
Mor.  Min.  Rep.  190;  Rogers,  Mines,  p. 
467;  Jones  v.  Wagner,  66  Pa.  429,  6  Am. 
Rep.  385,  13  Mor.  Min.  Rep.  690;  Connecti- 
cut &  P.  .River  R.  Co.  v.  Holton,  32  Vt  43; 
Sloss-Sheflield  Steel  &  I.  Co.  v.  Sampson, 
158  Ala.  500,  48  So.  493;  Hooper  v.  Dora 
Coal  Min.  Co.  95  Ala.  235,  10  So.  652; 
Dietz  V.  Mission  Transfer  Co.  —  Cal.  — , 
25  Pac.  423,  95  Cal.  92,  30  Pac.  380;  War- 
dell  V.  Watoon,  93  Mo.  107,  6  S.  W.  605; 
Marvin  v.  Brewster  Iron  Min.  Co.  55  N. 
Y.  538,  14  Am.  Rep.  332,  13  Mor.  Min.  Rep. 
40;  Wilms  v.  Jess,  94  111.  464,  34  Am.  Rep. 
242,  14  Mor.  Min.  Rep.  56;  Yandes  v. 
Wright,  66  Ind.  319  32  Am.  Rep.  109,  14 
Mor.  Min.  Rep.  32;  Livingston  v.  Moingona 
Coal  Co.  49  Iowa,  369,  31  Am.  Rep.   150, 


10  Mor.  Min.  Rep.  696;  Carlin  v.  Chappel, 
101  Pa.  348,  47  Am.  Rep.  722;  Harris  v. 
Ryding,  5  Mees.  &  W.  60,  8  L.  J.  Exch. 
N.  S.  181. 

The  owner  of  land  or  an  interest  in  land 
has  not  the  unqualified  and  uncontrollable 
right  to  use  the  same  for  such  purposes 
and  in  such  manner  as  he  may  clioose,  with- 
out regard  or  consideration  for  the  rights 
of  others. 

Gillham  v.  Madison  County  R.  Co.  40  III. 
4S4,  95  Am.  Dec.  627;  Lord  v.  Carbon  Iron 
Mfg.  Co.  38  N.  J.  Eq.  452,  15  Mor.  Min. 
Rep.  695;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Oakes, 
94  Tex.  155,  52  L.R.A.  293,  86  Am.  St.  Rep. 
835,  58  S.  W.  999;  Fleming  v.  Lockwood, 
36  Mont.  384,  14  L.R.A.(N.S.)  628,  122 
Am.  St.  Rep.  375,  92  Pac.  962,  13  Ann. 
Cas.  263;  Short  v.  Baltimore  City  Pass.  R. 
Co.  50  Md.  73,  33  Am.  Rep.  298;  Stillwater 
Water  Co.  v.  Farmer,  89  Minn.  58,  60 
L.R.A.  875,  99  Am.  St.  Rep.  541,  93  N.  W. 
007;  Teel  v.  Rio  Bravo  Oil  Co.  47  Tex.  Civ. 
App.  153,  104  S.  W.  420;  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Chapman,  39  Ark.  463,  43 
Am.  Rep.  280;  Columbus  k  H.  Coal  ft  I. 
Co.  V.  Tucker,  48  Ohio  St.  41,  12  L.R.A. 
577,  29  Am.  St.  Rep.  528,  26  N.  £.  G30; 
Horan  ▼.  Brynes,  72  N.  H.  93,  62  L.R.A. 
602,  101  Am.  St.  Rep.  670,  54  Atl.  945; 
Booth  V.  Rome,  W.  &  0.  Terminal  R.  Co. 
140  N.  Y.  267,  24  L.R.A  105,  37  Am.  St 
Rep.  552,  35  N.  E.  592;  Bishop  v.  Banks, 
33  Conn.  118,  87  Am.  Dec.  197;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Groves,  20  Okla.  101, 
22  L.R.A,(N.S.)  802,  93  Pac.  755;  Bitter- 
man  ▼.  Louisville  &  N.  R.  Co.  207  U.  S. 
205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep.  91, 
12  Ann.  Cas.  693;  Dunshee  v.  Standard 
Oil  Co.  —  Iowa,  — ,  126  N.  W.  342 ;  Tenn- 
essee Coal,  Iron  ft  R.  Co.  ▼.  Kelly,  163  Ala. 
348,  50  So.  1008;  Globe  ft  R.  F.  Ins.  Co. 
▼.  Firemen's  Fund  Ins.  Co.  97  Miss.  148, 
29  L.R.A.(N.S.)  869,  52  So.  454;  Tuttle  v. 
Buck,  107  Minn.  145,  22  L.R.A.(N.S.)  .599. 
131  Am.  St.  Rep.  446,  119  N.  W.  946,  16 
Ann.    Cas.    807;    J.    F.    Parkinson    Co.    v. 


privileges  arbitrarily  to  select  a  location  for 
a  well  Avhich  will  be  of  no  advantage  to 
him,  but  of  great  detriment  to  the  owner 
of  a  portion  of  the  surface  of  the  ground, 
the  decision  in  Gulp  Pipe  Line  Co.  v.  Paw- 
nee-Tulsa Petroleum  Co.  seems  clearly  to 
be  correct,  under  the  maxim,  8io  utere  tuo 
ut  alicnum  non  hrdaa. 

Where  a  lease  of  oil  privileges  consists 
partly  of  a  printed  formula  prepared  for 
oil  leases,  and  partly  of  written  words  in- 
sorted  therein,  and,  while  the  printed  form 
describes  the  leased  premises  as  "a  ccr- , 
tain  lot  or  piece  of  land  situate,"  etc.,  it 
ii  plain  from  the  written  clauses  that  the 
premises  are  to  be  operated  only  at  certain 
designated  points  or  *'sites,"  which  are 
specifically  described, — the  rights  of  the 
41  L.R.A.(N.S.) 


lessee  for  oil  mining  purposes  and  for  the 
location  of  wells  are  plainly  restricted  to 
tiicse  sites,  and  he  has  no  right  of  posses- 
sion, for  any  purpose,  at  any  other  place 
within  the  bounds  of  the  territory  de- 
scribed, though  he  may  have  his  remedy  in 
some  form,  if  the  lessor,  or  others  acting 
under  him,  by  boring  other  wells  on  the 
tract,  decreases  the  lessee's  production  of 
oil  from  the  premises  at  the  designated 
points,  or  otherwise  disturbs  or  interferes 
with  his  rights.  Duffield  v.  Hue,  129  Pa.  94, 
18  Atl.   560,   17   Mor.   Min.   Rep.   253. 

As  to  the  right  to  subjacent  support  for 
coal  lands,  see  note  to  Grifxin  v.  Fairmount 
Coal  Co.  2*  L.R.A.(N.S.)   1115. 

A.    0.    W. 
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Building  Trades  Council,  154  Cal.  581,  21 
L.R.A.(N.S.)  550,  98  Pac.  1027,  16  Ann. 
Cas.   1165. 

Messrs.  Blddison  A  Campbell  for  de- 
fendants in  error. 

Ames,  C,  filed  tbe  following  opinion: 
A  motion  to  dissolve  the  temporary  in- 
junction was  heard  upon  the  petition  and  a 
stipulation  as  to  the  title  of  the  parties. 
As  disclosed  by  the  stipulation  and  the 
petition,  the  facts  are  as  follows:  The  de- 
fendants hold  an  oil  and  gas  mining  lease 
upon  80  acres  of  land,  including  that  of  the 
plaintiffs.  After  their  lease  was  executed, 
the  plaintiffs  purchased  from  the  owners  a 
small  portion  of  the  80-acre  tract,  but  sub- 
ject to  the  lease  of  the  defendants.  The 
portion  acquired  by  the  plaintiffs  is  approx- 
imately 470  by  677  feet,  and  upon  it  the 
plaintiffs,  with  the  knowledge  of  the  de- 
fendants, and  without  objection  by  them, 
erected  a  pumping  station.  The  business 
of  the  plaintiffs  is  the  collection  of  oil  from 
various  oil  fields  of  Oklahoma,  the  as- 
sembling of  the  same  at  this  pumping  sta- 
tion, and  the  transportation  from  thence 
to  the  Gulf.  On  this  tract  the  plaintiffs 
•erected  boiler  houses,  pumping  houses,  fuel 
tanks,  water  tanks,  storerooms,  machine 
shops,  and  various  and  sundry  other  im- 
provements, of  the  aggregate  value  of 
about  $39,000.  Amongst  other  improve- 
ments is  a  manifold  pit,  which  is  an  open 
space  into  which  all  lines  conveying  oil  to 
and  from  said  pumping  stations  enter,  and 
wliich  is  designed  to  permit  the  escape  of 
the  inflammable  and  explosive  gases  inci- 
dent to  the  transportation  of  oil,  so  that 
the  danger  of  explosions  may  be  avoided. 
In  operating  their  pumping  station,  the 
plaintiffs  employ  about  twenty-eight  per- 
sons, who  are  constantly  engaged  in  and 
about  this  manifold  pit  and  the  buildings 
and  grounds  of  the  pumping  station.  The 
defendants,  under  their  oil  and  gas  min- 
ing lease,  were  about  to  bore  a  well  imme- 
diately upon  the  line  of  the  plaintiffs'  land, 
and  within  a  few  feet  of  the  manifold  pit. 
Before  commencing  to  bore,  the  defendants 
had  offered  their  leasehold  interest  to  the 
plaintiffs  at  a  price  much  beyond  its  real 
value ;  but  the  plaintiffs  had  refused  to  buy. 
The  plaintiffs  informed  the  defendants  of 
the  great  danger  which  would  result  to  the 
plaintiffs'  property  from  boring  this  well, 
of  the  probability  of  an  explosion  on  ac- 
count of  the  escape  of  gases  from  the  mani- 
fold pit,  all  of  which  the  defendants  ad- 
mitted to  be  true;  but  the  defendants  stood 
upon  their  naked  right  to  drill  where  they 
41  L.R.A.(N.S.) 


pleased.  There  were  other  places  adjaoest 
to  the  propeity  of  the  defendants  apon 
which  the  well  could  be  bored  with  safetj 
to  the  property  of  the  plaintiffs  and  tbeir 
employees,  and  with  full  protection  to  tbe 
rights  of  the  defendants  to  take  tbe  oil  acd 
gas  from  their  mining  lease.  But,  not- 
withstanding these  facts,  the  defendant 
proposed  to  bore  at  this  place  of  dano^er. 
unless  the  plaintiffs  would  buy  their  leise 
at  a  price  much  greater  than  its  value. 

In  addition  to  these  facts,  it  is  alleged  in 
the  petition:  "By  reason  of  said  facts,  ani 
by  reason  of  said  knowledge  on  tbe  part  o: 
the  said  Colonel  £.  Mays  and  the  Pawnee- 
l\ilsa  Petroleum  Company  of  the  dangerous 
and  hazardous  character  of  undertaking  to 
drill  in  said  oil  well  at  the  point  selected, 
and  declining  to  drill  in  the  same  at  a  point 
equally  accessible  and  as  advantageous  to 
the  legitimate  interests  of  said  company 
these  plaintiffs  say  that  the  purpose  and 
design  of  the  said  defendants  in  drilling  and 
sinking  a  well  in  at  the  point  selected  for 
such  purpose  is  not  with  the  honest  and 
bona  fide  design  of  developing  said  lands 
for  oil  and  gas  mining  purposes,  protectiag 
the  lines  thereof,  and  extracting  oil  aaJ 
gas  therefrom,  but  is  made  with  the  desiint 
intention,  and  purpose  of  endangering  eaid 
pumping  station,  the  lives  of  the  employee:; 
therein,  and  the  value  of  plaintiffs'  said  oil 
lines,  thinking  thereby  that  plaintiffs,  or 
one  of  them,  will  purchase  their  said  oil 
and  gas  mining  lease  on  said  land  at  a 
value  placed  thereon  by  the  Pawnee-TiiUa 
Petroleum  Company  without  r^ard  to  its 
real  value,  in  order  to  save  the  property  of 
these  plaintiffs  and  the  lives  and  safety  of 
the  employees  of  the  Gulf  Pipe  Line  Com- 
pany of  Oklahoma  from  the  danger  incideot 
to  the  drilling  and  sinking  of  such  oil  and 
gas  mining  well." 

The  question  involved,  therefore,  ii 
whether  the  defendants  can  arbitrarilv  se- 
lect  a  place  at  which  to  bore  a  well,  wfaieb 
will  probably  produce  great  damage  to  tbe 
property  of  the  plaintiffs  and  jeopardize  the 
lives  of  their  employees,  when  such  place  i§ 
not  necessary  to  the  full  and  complete  ex- 
ercise of  the  rights  of  the  defendants  to 
take  oil  and  gas  from  the  land.  The  qnes- 
tion  involved  is  not  the  right  of  the  de 
fendants  to  take  oil  and  gas  pursuant  to 
their  lease,  but  the  right  to  arbitrarily 
select  a  place  from  which  to  take  it,  vhicb 
would  be  of  no  advantage  to  them,  but  of 
great  detriment  to  the  owner  of  a  sma]! 
portion  of  the  surface. 

It  is  well  settled  that  the  holder  of  a 
mining  lease  must  protect  the  surface  of 
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the  ground  in  which  the  mine  is  located. 
Williams  v.  Gibson,  84  Ala.  228,  6  Am.  St. 
Rep.  368^  4  So.  350,  16  Mor.  Min.  Rep.  243; 
Jones  y.  Wagner,  66  Pa.  429,  5  Am.  Rep. 
385,  13  Mor.  Min.  Rep.  690,  and  the  cases 
cited  in  the  note  to  Griffin  v.  Fairmont 
Coal  Co.  at  page  1115  of  2  L.R.A.(N.S.) 
These  cases  rest  upon  the  principle  that  an 
owner  of  property  must  use  it  in  such  a 
reasonable  way  as  not  to  endanger  others 
in  the  exercise  of  equal  rights.  This  same 
principle  is  announced  by  this  court  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20 
Okla.  101,  22  L.R.A.(N.S.)  802,  93  Pac. 
755,  whibh  deals  with  the  flow  of  surface 
waters.  At  page  111  of  20  Okla.  it  is  said: 
"Practically  all  of  the  common-law  courts 
agree  that  the  surface  water  flowing  natu- 
rally or  falling  upon  the  soil  may  be  di- 
verted in  its  course,  and  even  thrown  back 
upon  the  dominant  estate  whence  it  came. 
But  is  this  right  absolute  at  the  will  of 
the  lower  proprietor,  or  must  such  exercise 
be  reasonable,  for  proper  purposes,  and 
with  due  care  to  inflict  injury  only  when 
it  is  necessary?  The  question  of  good  faith 
and  the  manner  of  doing  it  are  necessarily 
involved  in  determining  whether  or  not 
such  right  may  be  exercised.  When  nec- 
essary, and  with  due  care  and  regard  as  to 
the  rights  of  others,  although  injury  may 
accompany  its  exercise,  under  the  common 
law  there  is  no  relief.  The  doctrine  that 
the  right  may  not  be  exercised  wantonly, 
unnecessarily,  or  carelessly  does  not  rest 
upon  the  civil  law  so  much  as  upon  the 
common    law." 

Applying  this  principle  to  the  case  at 
bar,  it  follows  that  the  injunction  should 
not  have  been  dissolved. 

The  defendants  hold  a  lease  on  the  entire 
80  acres,  by  which  they  have  the  right  to 
drill  for  oil  and  gas.  The  demurrer  admits 
that  they  can  drill  as  well  at  other  places 
close  by,  which  will  do  no  harm  to  the  prop- 
erty of  the  plaintiffs  and  the  lives  of  their 
employees.  Having  the  right  to  drill  any- 
where, and  the  right  to  occupy  the  surface 
not  being  conveyed  to  them,  but  reserved  to 
the  owners,  it  follows  that  they  must  ex- 
ercise their  right  to  drill  with  due  regard 
to  the  rights  of  the  owners  of  the  surface, 
and  that  where  they  can  fully  enjoy  their 
own  rights  without  injury  to  others,  they 
should  not  be  allowed,  out  of  the  spirit  of 
wantonness  or  of  blackmail,  to  jeopardize 
the  right.    * 

The  case  should  be  reversed  and  re- 
manded. 

Per  Curiam: 

Adopted  in  wholt. 
41  L.R.A.(N.S.) 
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(Division  No.   2.) 

JAMES  B.  BELL  et  al.,  Plffs.  in  Err., 

V. 

DANIEL  A.  RIGGS  et  al. 

(—  Okla.  — ,  127  Pac.  427.) 

Principal  and  agent  »  loan  agent  — 
who  represented. 

1.  Scott  E.  Winne  was  the  active  member 
of  the  partnership  of  Winne  k  Winne,  and 
was  also  president  and  manager  ot  the 
Winne  Mortgage  Company.  Riggs  and  wife 
made  application  to  the  Winne  Mortgage 
Company  for  a  loan,  and  the  application 
contained  the  statement  that  Winne  & 
Winne  were  appointed  their  agent  to  obtain 
the  loan.  Riggs  and  wife  signed  a  separate 
instrument  to  the  same  effect.  Held,  that 
Winne  v.  Winne  were  in  fact  acting  for  the 
Winne  Mortgage  Company,  and  that  Riggs 
and  wife  were  not  chargeable  with  the  loan 
until  it  has  been  paid  or  tendered  them, 
and  that  a  payment  of  the  amount  of  the 
loan  by  the  Winne  Mortgage  Company  to 
Winne  &  Winne  was  not  a  payment  to 
Riggs   and   wife. 

Ck>nflict  of  laws  —  contract  ^  effect. 

2.  Where  a  mortgage  on  land  in  Okla 
homa,  given  to  secure  a  note  payable  in 
Kansas,  provided  that  both  note  and  mort- 
gage should  be  governed  and  construed  ac- 
cording to  the  laws  of  Oklahoma  territory, 
the  question  of  the  negotiability  of  the  note 
will  be  determined  by  the  same  rule  as  if 
it  had  been  both  executed  and  payable  in 
Oklahoma  territory. 

Bills  and  notes  »  hastening  maturity 
—  effect. 

3.  A  note  executed  in  1905,  otherwise 
negotiable  in  form,  contained  the  following 
clause:  "Interest  coupons  are  hereto  at- 
tached representing  the  interest  from  date 
to  maturity,  which,  with  this  principal  note, 
are  securcMi  bv  a  mortgage  deed  of  even 
date.  If  any  instalment  of  interest  be  not 
paid  at  maturity,  this  principal  note  and 
all  interest  due  thereon  shall  become  due 
and  payable  at  once,  without  notice,  at  the 
option  of  the  holder  of  this  note.  This  note 
executed  upon  the  condition  that  partial 
payments  in  any  amount  not  exceeding  one 
fifth  of  the  principal  in  any  one  year  will 
be  received  at  any  time,  at  the  office  of 
said  company  in  Wichita,  Kansas,  and  that 
the  interest  will  be  rebated  from  the  date 
of  such  payments."  Held,  that  this  clause 
rendered  the  note  non-negotiable. 

Headnotes  by  Rosseb,  C. 

Note.— As  to  provision  accelerating  ma- 
turity as  affecting  negotiability,  see  note  to 
Holladay  State  Bank  v.  Hoffman,  35  L.R.A. 
(N.S.)    390. 

As  to  conflict  of  laws  in  relation  to  mat- 
ters peculiar  to  negotiable  paper,  see  notes 
to  Spies  V.  National  City  nank,  61  L.R.A. 
193,  and  Svkes  v.  Citizens'  Nat.  Bank,  19 
L.R.A.(N.SO   665. 
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Tender  —  of  loan  —  withholding  in- 
terest. 

4.  According  to  the.  loan  coDtract,  the 
first  instalment  of  interest  was  due  March 
Ist.  The  loan  company  tendered  a  check 
for  the  amount  of  the  loan  to  the  borrow- 
er February  14th,  less  the  interest  due 
March  1st,  amounting  to  $6.46.  Held, 
that  the  loan  company  had  no  right  to 
withhold  the  interest  not  due,  and  that 
the  tender  was  not  sufficient. 

(June  26,  1912.) 

Ij^RROR  to  the  District  Court  for  Kiowa 
^  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  a  suit  for  the  cancelation  of 
a  note  and.  mortgage  on  certain  real  prop- 
erty, executed  by  plaintiffs  to  the  Winne 
Mortgage  Company,  and  assigned  by  it  to 
one  of  the  defendants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thornton  W.  Sargent  and  'W. 
D.  Walton,  for  plaintiffs  in  error: 

When  the  Winne  Mortgage  Company  ap- 
proved the  application  of  Daniel  A.  Riggs 
and  Jennie  Riggs  for  the  loan  in  question, 
and  promised  to  make  it,  a  contract  was 
thereby  made  which  Riggs  and  wife  could 
not  rescind,  and  especially  so  when  they 
were  at  fault. 

Weintz  ▼.  Hafner,  78  111.  27;  24  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  626,  641. 

This  note  was  made  payable  to  the  order 
of  The  Winne  Mortgage  Company  at  its 
office  in  Wichita,  Kansas.  Therefore,  Wi- 
chita, Kansas,  was  the  place  where  this 
contract  was  to  be  performed.  Whether  it 
is  a  negotiable  note  or  not  must  be  deter- 
mined by  the  law  of  Kansas,  and  not  the 
law  of  Oklahoma,  in  force  at  the  date  of 
the  execution  of  the  note. 

Barry  ▼.  Stover,  20  8.  D.  469,  129  Am. 
St.  Rep.  941,  107  N.  W.  672;  Barger  v. 
Farnham,  130  Mich.  487,  00  N.  W.  281; 
Krantz  ▼.  Kazenstein,  22  Pa.  Su|>er.  Ct. 
276;  Wylie  v.  Cotter,  170  Mass.  356,  64 
Am.  St.  Rep.  306,  49  N.  E.  746;  Kelley  v. 
Telle,  66  Ark.  464,  51  S.  W.  633;  Stevens 
▼.  Gregg,  89  Ky.  461,  12  S.  W.  776;  Free- 
man's Bank  v.  Ruckman,  16  Gratt.  126; 
Central  Trust  Co.  v.  Burton,  74  Wis.  329, 
43  N..W.  141;  Midland  Sav.  &  L.  Co.  v. 
Solomon,  71  Kan.  185,  79  Pac.  1077;  Cherry 
v.  Sprague,  187  Mass.  113,  67  L.R.A.  33, 
106  Am.  St.  Rep.  381,  72  N.  E.  456;  Clark 
V.  Skeen,  61  Kan.  626,  49  L.R.A.  190,  78 
Am.  St.  Rep.  337,  60  Pac.  327;  First  Nat. 
Bank  v.  Nordstrom,  70  Kan.  485,  78  Pac. 
804;  Palmer  v.  Hudson  River  State  Hospi- 
tal, 10  Kdn.  App.  98,  61  Pac.  506;  St.  Louis 
&  S.  F.  R.  Co.  V.  Weaver,  36  Kan.  412,  67 
Am.  Rep.  176,  11  Pac.  408j  Brenner  v. 
Luth,  28  Kan.  581. 
41  L.R.A.(N.S.) 


The  indorsement  of  the  note  wns  nego- 
tiable. 

Haskell  ▼.  Avery,  181  Mass.  106,  92  Am. 
St.  Rep.  401,  63  N.  E.  16 ;  Coddington  Sav. 
Bank  ▼.  Anderson,  64  Neb.  205,  89  N.  W. 
787. 

Messrs.  Key  A  Rmninoiis  and  Charlef 
Bfitechrich,  for  defendants  in  error : 

It  was  the  intention  of  the  parties  that 
the  contract  should  be  governed,  not  ac- 
cording to  the  law  of  the  place  where  the 
note  was  made  payable,  but  according  to 
the  law  of  the  territory  of  Oklahoma  at  the 
date  of  its  execution. 

Dickerson  v.  Higgins,  15  Okla.  588,  S2 
Pac  649;  Cotton  v.  John  Deere  Plow  Ca 
14  Okla.  606,  78  Pac.  321;  Randolph  t. 
Hudson,  12  Okla.  516,  74  Pac.  946;  Fann- 
ers' Nat.  Bank  v.  McCall,  25  Okla.  600,  2« 
L.R.A.(N.S.)  217,  106  Pac.  866;  First  X&L 
Bank  v.  Flath,  10  N.  D.  281,  86  N.  W.  867: 
Carpenter  v.  Longan,  16  Wall.  271,  21  L 
ed.  313;  Randall  Co.  v.  Glendenning,  19 
Okla.  476,  92  Pac.  158. 

The  note  was  not  negotiable  under  tiifi 
laws  of  Kansas. 

Chapman  v.  Steiner,  6  Kan.  App.  326, 
48  Pac.  607;  Warren  v.  Gruwell,  5  Eaa 
App.  623,  48  Pac.  205;  Gilbert  ▼.  Neleon, 
6  Kan.  App.  628,  48  Pac.  207;  Wistrand  v. 
Parker,  7  E^an.  App.  662,  52  Pac.  59;  Lock- 
row  ▼.  Cline,  4  Kan.  App.  716,  46  Pac.  720: 
South  Bend  Iron  Works  v.  Paddock,  37 
Kan.  510,  15  Pac.  674;  Muzzy  v.  Knight  S 
Kan.  466;  First  Nat  Bank  v.  Peck,  8  Keb. 
660;  Darrow  v.  Scullin,  19  Kan.  67. 

If  the  assignment  is  to  be  construed  un- 
der the  laws  of  Kansas,  then  clearly,  under 
the  decision  of  the  courts  of  that  state,  it 
is  a  non-negotiable  assignment. 

Hadden  v.  Rodke,  17  Kan.  429;  Calvin  ▼. 
Sterritt,  41  Kan.  216,  21  Pac  103 ;  Hatch  ▼. 
Barrett,  34  Kan.  223,  8  Pac.  129;  Briggs 
V.  Latham,  36  Kan.  205,  13  Pac  129;  Haie 
V.  Hitchcock,  3  Kan.  App.  23,  44  Pac  446; 
Lockrow  V.  Cline,  4  Kan.  App.  716,  46  Ptc. 
720;  Wright  v.  Shimek,  8  Kan.  App.  350, 
55  Pac.  464;  Warren  v.  Gruwell,  5  Kaa. 
App.  523,  48  Pac.  205;  South  Bend  Iron 
Works  V.  Paddock,  37  Kan.  510,  15  Pac 
574;  Gilbert  v.  Nelson,  6  E^an.  App.  528, 
48  Pac.  207. 

The  assignment  is  non-negotiable  under 
the  laws  of  the  state  of  Maasachusett?. 

7  Cyc.  819;  Jones  v.  Witter,  13  Ma^ 
304;  Thomson-Houston  Electric  Co.  v.  Cap- 
itol Electric  Co.  56  Fed.  849;  Osgood  r. 
Artt,  17  Fed.  575;  Bradley  v.  Trammel, 
Hempst.  164,  Fed.  Cas.  No.  17^8a. 

Rosser,  C,  filed  the  following  opinion: 

This   is  a  suit  by  Daniel   A.  Riggs  aod 

Jennie  Riggs  against  the  Winne  Mortage 

Company    and   M.   Pauline   Bell,   in  which 
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plaintiffB  seek  to  cancel  a  mortgage  for 
$1,560  on  certain  lands  described  in  the 
petition.  On  the  3d  day  of  January,  1906, 
the  plaintiffs  made  application  to  the  Winne 
Mortgage  Company  of  Wichita,  Kansas,  for 
a  loan  of  $1,580  for  ten  years,  at  10  per 
cent  interest,  payable  annually  from  the  1st 
day  of  March  following,  offering  as  securi- 
ty the  land  described  in  the  petition.  The 
application  was  made  through  the  local 
agent  of  Winne  ft  Winne  at  Lawton,  Mr. 
0.  P.  M.  Butler.  The  application  contained 
the  following  paragraph:  "I  hereby  con- 
stitute and  appoint  Winne  ft  Winne,  of 
Wichita,  Kansas,  my  agents  to  procure  the 
necessary  abstract  of  title  to  the  land,  and 
to  show  a  clear  and  unencumbered  title  in 
fee  simple  thereof,  at  my  expense,  and  to 
charge  me  for  the  same,  and  at  my  ex- 
pense to  pay  off  all  liens  on  said  land,  and 
to  send  the  money  or  draft  to  make  such 
payments  at  my  risk.  I  hereby  authorize 
them  to  procure  the  loan  herein  applied 
for,  from  the  company  to  which  this  appli- 
cation is  made,  or  from  any  other  source 
from  which  they  cblh  get  this  sum  herein 
applied  for."  Winne  ft  Winne  was  a  part- 
nership, and  Scott  E.  Winne,  the  active 
member  of  the  partnership,  was  also  presi- 
dent of  the  Winne  Mortgage  Company,  and 
apparently  its  general  manager,  having  gen- 
eral control  of  its  business.  In  a  separate 
contract  the  plaintiffs  agreed  to  pay  Winne 
ft  Winne  $360  out  of  the  loan  as  commis- 
sion or  compensation  for  securing  the  loan. 
On  the  6th  day  of  January  Butler  took  the 
note  and  mortgage  to  plaintiffs'  residence, 
and  at  the  same  time  took  plaintiff  Daniel 
A.  Biggs  a  check  from  Winne  ft  Winne  for 
the  sum  of  $360,  and  had  Biggs  indorse  the 
check.  The  check  was  then  returned  to 
Butler,  who  returned  it  to  the  company  as 
a  voucher  for  the  commission.  Biggs  did 
not  seem  to  understand  why  it  was  neces- 
sary for  him  to  indorse  the  check,  upon 
which  he  did  not  receive  the  money,  but 
he  finally  indorsed  it.  It  must  be  admit- 
ted that  there  was  some  reasonable  ground 
for  his  curiosity  along  this  line.  The  check 
was  in  the  following  form: 

Pay  to  the  order  of  Daniel  Biggs  three 
hundred  sixty  and  no/100  dollars  to  the 
National  Bank  of  Wichita,  Wichita,  Kan- 
sas. 

Winne  ft  Winne. 

No  notary  qualified  to  take  the  acknowl- 
edgment was  available  on  the  6th  of  Janu- 
ary, but  on  the  10th  of  January  a  man 
named  Logan  took  the  acknowledgment. 
The  mortgage  provided  that  it  and  the  note 
it  secured  should  be  construed  and  governed 
by  the  laws  of  Oklahoma  territory.  The 
41  L.B.A.(N.S.) 


mortgage  was  put  on  record,  and  mailed  to 
the  company.  There  was  a  confiict  in  the 
testimony  as  to  when  the  money  was  to  be 
advanced  upon  the  loan,  with  reference  to 
the  delivery  of  the  mortgage.  The  plaintiffs 
testified  that  the  understanding  when  they 
delivered  the  mortgage  to  be  recorded  was 
that  the  money  was  to  be  paid  as  soon  as 
the  mortgage  was  recorded.  Butler  denies 
this.  He  testified  that  the  money  was  not 
to  be  paid  until  final  proof  was  made  upon 
the  land  described  in  the  mortgage,  and  that 
it  was  then  to  be  paid  by  check.  After  the 
mortgage  left  plaintiffs'  hands  they  seemed 
to  get  uneasy  about  the  matter,  and  on 
the  7th  day  of  February  they  drew  on  the 
Winne  Mortgage  Company  for  the  amount 
of  the  loan,  but  the  draft  was  not  paid, 
There  was  testimony  to  the  effect  that  at 
that  time  the  final  proof  had  not  reached 
Washington,  District  of  Columbia,  or,  if 
it  had,  the  title  had  not  been  perfected 
from  the  government  to  the  plaintiff  Daniel 
A.  Biggs.  It  also  appeared  from  the  evi- 
dence that  the  company  did  not  advance 
loans  through  drafts,  but  that  they  always 
paid  by  check.  On  the  13t1i  of  February, 
Winne  ft  Winne  drew  a  check  payable  to 
Daniel  A.  Biggs  for  $1,184.44,  and'  sent  it 
to  Butler,  their  agent,  and  Butler  went  to 
Biggs'  home,  and  told  him  that  he  had  a 
check  for  the  loan.  The  amount  of  $1,184.44 
was  arrived  at  by  deducting  from  the 
amount  of  the  loan  $360  commission,  $2.70 
abstract  fees,  $2.90  recording  fees,  $3  at- 
torney fees,  $1.50  for  recording  patent,  and 
$5.46  interest  from  February  14  to  March 
1,  1905.  Biggs  replied  that  he  had  drawn 
a  draft  which  the  company  had  turned 
down,  and  he  was  not  going  to  take  the 
loan.  He  also  stated  that  the  amount  of 
the  check  was  not  right;  that  the  interest 
from  the  14th  of  February  to  March  1st 
was  improperly  deducted.  Biggs  also  said 
that  the  check  was  not  good.  Butler  then 
offered  to  go  with  Biggs  to  Snyder  or  Law- 
ton  and  get  the  money  on  the  check,  but 
Biggs  declined  to  go.  After  the  draft  drawi^ 
on  the  7th  of  February  was  refused.  Biggs 
consulted  some  attorneys  about  canceling 
the  mortgage,  and  had  been  at  an  expense 
with  reference  to  that  which  Butler  offered 
to  pay  if  Biggs  would  go  with  him  to 
where  the  check  could  be  cashed,  but  Biggs 
refused  to  go  and  refused  the  check.  On 
the  23d  of  February,  1905,  the  plaintiff 
brought  suit  against  the  Winne  Mortgage 
Company  to  cancel  the  mortgage,  and  had 
publication  notice  served. 
The  note  is  in  the  following  form: 

$1,450.     Hobart,   Oklahoma   Ter.,    Jan.    6, 
1905. 
Ten  years  after  date,  for  value  received, 
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I  promise  to  pay  to  the  order  of  the  Winne 
Mortgage  Company  fifteen  hundred  sixty  & 
no/100  ($1660)  dollars,  at  the  oflfice  of  the 
said  company,  in  Wichita,  Kansas,  with  in- 
terest at  the  rate  of  7  per  centum  per  an- 
num from  date  until  paid,  payable  annually 
on  March  Ist  of  each  year,  excepting  the 
last  instalment,  which  shall  be  due  and  pay- 
able with  the  principal.  If  this  note  is 
sent  to  the  Farmers'  k  Merchants'  Bank  at 
Snyder,  Oklahoma  Territory,  or  to  any  oth- 
er bank,  for  collection,  I  agree  to  pay  ex- 
change and  collection  expenses,  and  this 
note  shall  not  be  deemed  paid  until  the 
funds  are  actually  received  by  the  payee. 
Interest  coupons  are  hereto  attached,  rep- 
resenting the  interest  from  date  to  maturi- 
ty, which,  with  this  principal  note,  are  se- 
cured by  a  mortgage  deed  of  even  date.  If 
any  instalment  of  interest  be  not  paid  at 
maturity,  this  principal  note  and  all  inter- 
est due  thereon  shall  become  due  and  pay- 
able at  once,  without  notice,  at  the  option 
of  the  holder  of  this  note.  This  note  is 
executed  upon  the  condition  that  the  par- 
tial payments  in  any  amount  not  exceeding 
one  fifth  of  the  principal  in  any  one  year 
will  be  received  at  any  time,  at  the  office 
of  said  company,  in  Wichita,  Kansas,  and 
that  the  interest  will  be  rebated  from  the 
date  of  such  payment.  . 

Daniel  A.  Riggs. 

Jennie  Riggs. 
Postoffice  address:   Snyder,  O.  T.  No.  F. 
2585. 

The  notes  and  mortgage  were  transferred 
to  M.  Pauline  Bell  about  the  time  the  suit 
was  brought.  Dr.  Jas.  B.  Bell  acted  as  the 
agent  of  M.  Pauline  Bell  in  purchasing  the 
note  and  mortgage.  He  testified  that  on  the 
24th  of  February  he  received  a  letter  from 
Jas.  A.  Laighton,  who  was  the  New  Eng- 
land manager  of  the  Winne  Mortgage  Com- 
pany, asking  him  to  mail  him  check  for 
the  amount  of  the  notes  which  the  mort- 
gage in  controversy  was  given  to  secure, 
and  that  he  gave  Mr.  Laighton  a  check, 
which  was  paid,  and  he  received  the  notes 
and  mortgages  as  agent  for  his  wife,  M. 
Pauline  Bell.  Dr.  Bell  testified  that  at 
the  time  he  bought  the  note  and  mortgage 
he  had  no  knowledge  or  intimation  that 
the  money  had  not  been  advanced  upon  the 
loan,  and  did  not  know  that  a  suit  was 
pending  to  cancel  the  mortgage.  The  Winne 
Mortgage  Company  executed  the  following 
assignment  of  the  mortgage: 

Wichita,  Kansas,  February  17,  1905. 
For  value  received,  we  hereby  assign  the 
within  bond  to  M.  Pauline  Bell,  or  order, 
without  recourse,  upon  a  6  per  cent  basis, 
reserving  all  interest  collected  from  the 
41  L.R.A.(N.8.) 


borrower  in  excess  of  the  above  rate.  It 
is  especially  agreed  that  all  interest  col- 
lected by  us  in  excess  of  the  above  rate  shall 
be  retained  aa  our  exclusive  property,  and 
if  the  owner  or  holder  of  this  bond  and 
coupon  notes  attached  shall  collect  the  in- 
terest through  local  banks  or  otherwitt, 
such  holder  or  owner  shall  remit  to  va  at 
once  upon  such  collection  being  made  as 
aforesaid,  all  sums  collected  in  excess  oi 
6  per  cent;  but  the  payments  of  said  ex- 
cess shall  be  postponed  until  said  owner 
or  holder  shall  first  receive  payment  of  all 
interest  due. 

Signed  and  delivered  this  17th  day  ol 
February,  1905. 

The  Winne  Mortgage  Company. 
By  Scott  E.  Winne, 
President 

Loan  No.  F.  2583. 

The  Winne  Mortgage  Company  paid  the 
interest  to  M.  Pauline  Bell  regularly  for 
three  years,  and  then  went  into  the  hands 
of  a  receiver.  The  plaintiffs  have  never 
received  any  money  on. the  mortgage.  At 
the  time  the  check  was  offered  plaintiffs. 
Winne  &  Winne  had  funds  in  the  bank  upon 
which  it  was  drawn  sufficient  to  pay  it, 
and  they  were  at  that  time  a  going  con- 
cern and  considered  solvent.  The  suit 
brought  February  23,  1905,  was  dismissed 
pending  negotiations  looking  to  a  settle- 
ment, and  the  present  suit  was  brought 
after  the  negotiations  failed.  There  was  a 
decree  in  the  district  court  canceling  the 
mortgage,  and  the  defendants  M.  Pauline 
Bell  and  Jas.  B.  Bell  have  brought  the 
case  here  for  review. 

The  defendants  urge  a  number  of  grounds 
for  reversal.  Their  first  proposition  is  as 
follows : 

When  the  Winne  Mortgage  Company  ap- 
proved the  application  of  Daniel  A.  Riggs 
and  Jennie  Riggs  for  the  loan,  and  promised 
to  make  it,  a  contract  was  thereby  made 
which  Riggs  and  wife  could  not  rescind. 
This,  as  a  bare  proposition,  is  unquestion- 
ably true.  They  could  not  rescind  unless 
there  was  default  or  misconduct  on  the  part 
of  the  Winne  Mortgage  Company. 

The  second  proposition  is  as  follows: 
"Riggs  actually  received  the  money  for  his 
mortgage."  It  is  the  contention  of  defend- 
ants that  Winne  k  Winne  were  agents  of 
plaintiff  for  the  purpose  of  obtaining  the 
loan,  and  that  the  monev  reached  Winne  & 
Winne,  and  that  as  they  received  it,  their 
principal  was  charged  with  it.  The  appli- 
cation for  the  loan  was  made  on  a  printed 
form  and  begins:  *%  Daniel  A.  Riggs,  of 
Snyder,  0.  T.,  hereby  make  application  to 
the  Winne  Mfg.  Co.,  Wichita,  Kansas." 
Then  follows  a  number  of  paragraphs  cod- 
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taining  the  details  of  the  contract.  In  the 
thirtieth  paragraph  is  the  first  reference  to 
Winne  &  Winne.  The  paragraph  contains 
the  following  provision:  "I  hereby  agree 
to  refund  to  Winne  ft  Winne  all  expenses 
which  they  shall  necessarily  incur  in  the 
procuring  of  this  loan,  out  of  the  money 
comprising  this  loan,  when  the  same  shall 
be  obtained,  and  in  case  of  my  refusal  or 
failure  to  accept  the  loan  or  to  furnish  a 
perfect  record  abstract  of  title,  as  above 
provided,  or  in  case  the  security  or  title 
shall  not  be  found  as  represented,  the  whole 
commission  agreed  to  be  paid  by  me  to 
Winne  &  Winne  sliall  be  considered  as 
earned,  and  immediately  due  and  payable, 
and  I  hereby  agree  to  pay  the  said  sum  in 
full."  The  thirty-first  paragraph  appoints 
Winne  &  Winne  agents.  February  21, 
1905,  the  Winne  Mortgage  Company  drew 
a  draft  on  James  A.  Laighton,  payable  to 
the  order  of  Winne  &  Winne,  which  was 
deposited  to  the  credit  of  Winne  &  Winne 
in  the  Jackson  Trust  &  Savings  Bank  of 
Chicago,  Illinois,  and  was  afterwards 
checked  out  by  them.  Scott  E.  Winne  was 
the  manager  of  both  the  Winne  Mortgage 
Company  and  Winne  &  Winne.  How  can  it 
be  said,  that  he  can  be  the  agent  of  the  bor- 
rower to  borrow  moneys  from  the  company 
of  which  he  was  the  managing  agent?  Will 
the  law  countenance  a  contract  by  which 
John  Doe,  the  cashier  of  a  bank,  goes  out 
and  makes  a  contract  with  a  borrower  to 
act  as  broker  in  getting  a  loan  from  the 
bank.  If,  after  he  has  made  such  a  con- 
tract, he  goes  back  behind  the  counter  and 
credits  himself  as  such  broker  with  the 
amount  of  the  loan,  will  the  law  say  that 
the  borrower  has  received  the  money?  That 
is  nearly  the  same  as  this  case.  The  only 
difference  is  that  Scott  E.  Winne  appears 
to  have'  had  a  partner  on  the  brokerage 
side  of  the  counter,  though  a  very  silent 
partner.  It  should  not  require  argument 
or  authority  to  show  that  Winne  &  Winne 
were  practising  a  species  of  financial  jug- 
gling. There  is  high  authority  for  the 
proposition  that  no  man  can  serve  two  mas- 
ters. Who  can  doubt  that  in  this  case 
Winne  &  Winne  held  to  the  Winne  Mort- 
gage Company,  and  disregarded,  if  they 
did  not  despise,  the  interests  of  Riggs?  See 
Leathers  v.  Canfield,  117  Mich,  277,  45 
L.R.A.  33,  75  N.  W.  612,  and  authorities 
there  cited.  Hughes,  Grounds  &  Rudiments 
of  Law,  578.  Scott  E.  Winne  was  the  man- 
ager of  the  Winne  Mortgage  Company. 
That  company  dealt  and  made  contracts 
through  him  as  its  manager.  He  also  trans- 
acted the  business  of  the  Winne  Mortgage 
Company.  The  essence  of  the  so-called 
agency  contract  was  that  Scott  E.  Winne 
was  employed  to  obtain  a  loan  from  him- 
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self.  The  law  does  not  countenance  such 
nonsense,  no  matter  how  it  may  be  hedged 
about  with  formalities  or  dignified  with 
names.  McLean  v.  Ficke,  94  Iowa,  283,  62 
N.  W.  753,  was  a  suit  to  cancel  mortgages 
in  which  the  facts  are  similar  to  the  case 
at  bar.  In  that  case  there  was  an  appli- 
cation appointing  a  certain  person  the  agent 
of  the  borrower.  This  so-called  agent  re- 
ceived the  money  and  embezzled  it.  In 
holding  the  statements  of  the  application 
as  to  the  agency  to  be  untrue,  the  court 
said:  "We  do  not  deem  that  statement  in 
the  application  as  of  controlling  importance 
in  determining  the  main  question  as  to 
whether  or  not,  in  receiving  the  money, 
Coleman  was  acting  for  McLean.  If,  how- 
ever, we  are  concluded  by  the  statement  in 
the  application,  wherein  it  is  stated  that 
McLean  appointed  Coleman  as  his  agent 
to  receive  the  money,  then  plaintiff  cannot 
recover.  We  think  it  is  clear  that  in  deter- 
mining this  question  of  agency  we  are  not 
absolutely  bound  by  this  statement.  We 
have  no  doubt  that  in  any  case  of  contract 
between  parties  it  is  not  only  within  the 
province  of  the  court,  but  clearly  its  duty, 
to  go  behind  the  technical  wording  of  the 
instrument,  and  from  the  entire  evidence 
in  the  case  'determine  as  a  matter  of  fact 
and  law  the  question  of  the  agency.  Can 
the  parties  to  a  contract  irrevocably  fix 
the  status  of  a  third  party  in  his  relation 
to  them  by  denominating  him  an  agent  for 
one  of  them,  if  the  facts  and  circumstances 
disclosed  in  the  record  unmistakably  show 
that  such  named  relation  was  a  fiction — 
was  untrue  in  fact?  If  they  can,  then 
courts  are  powerless  to  determine  and  give 
effect  to  the  actual  contracts  of  parties, 
and,  in  effect,  the  courts  would  be  bound 
by  a  mere  form,  while  the  substance,  the 
reality,  would  be  subordinated  to  that  which 
was  in  fact  unreal  and  untrue.  The  mere 
use  of  the  word  'agent,'  as  thus  applied  by 
parties  in  their  contract,  cannot  be  held  to 
have  the  effect  to  make  one  an  agent  who, 
in  view  of  the  law  under  the  evidence,  is 
not  such.  A  legal  relation  of  one  to  an- 
other is  not  the  fruit  of  a  name,  but  is  to 
be  determined  from  all  of  the  evidence  in 
the  case.  Merely  calling  one  an  agent  for 
one  party,  even  in  a  contract,  does  not  of 
necessity  make  him  such.  The  question  is, 
In  view  of  all  the  facts  disclosed  in  the 
record,  what  relation,  under  the  law,  did 
Coleman  sustain  to  these  parties?  Parties 
may  in  a  contract  solemnly  declare  that  the 
doing  of  certain  acts  therein  provided  shall 
be  deemed  conditions  precedent,  but  that 
does  not  preclude  the  courts  from  determin- 
ing whether  in  fact  they  are  such  condi- 
tions. Jones  ▼.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  652,  61  N.  W.  486.     If  the 
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facts  show  that  the  declaration  of  agency 
in  the  application  waa  put  there  to  aid 
the  lender  in  escaping  a  legal  liability,  and 
the  acts  of  the  parties  show  that  in  receiv- 
ing Ficke's  money  Coleman  did  [not]  in 
fact  act  as  Ficke's  agent,  the  nominal  state- 
ment cannot  be  held  to  control  the  real 
facts,  which  are  inconsistent  therewith.  As 
is  well  said  in  Commercial  Ins.  Co.  ▼.  Ives, 
56  111.  402:  There  is  no  magic  power 
residing  in  the  words  of  the  stipulation 
to  transmute  the  real  into  the  unreal.  A 
device  of  mere  words  cannot>  in  a  case  like 
this,  be  imposed  upon  the  view  of  a  court 
of  justice  in  place  of  an  actuality  of  fact, 
and  make  the  company  and  its  agents  the 
agents  of  the  appellee,  and  their  doings  the 
doings  of  appellee.'  This  is  as  applicable 
to  the  case  at  bar  as  to  an  insurance  case. 
Without  further  extending  this  discussion 
of  the  power  of  the  court  to  look  behind 
the  mere  words  used  and  ascertain  the  facts, 
the  right  so  to  do  has  frequently  been  up- 
held. South  Bend  Toy  Mfg.  Co.  ▼.  Dakota 
F.  ft  M.  Ins.  Co.  2  S.  D.  17,  48  N.  W.  310; 
Larson  v.  Lombard  Invest.  Co.  61  Minn. 
141,  53  N.  W.  170;  Jensen  v.  Lewis  Invest. 
Co.  30  Neb.  371,  68  N.  W.  100;  Banks  v. 
Flint,  54  Ark.  40,  10  L.R.A.  459,  14  8.  W. 
709.  16  8.  W.  477.  And  see  Jamison 
V.  State  Ins.  Co.  85  Iowa,  229,  52  N.  W. 
185."  See  also  New  England  Mortg.  Secur. 
Co.  V.  Addison,  16  Neb.  336,  18  N.  W.  76; 
Bates  V.  American  Mortg.  Co.  37  S.  C.  88, 
21  L.RJi.  340,  16  S.  E.  883;  Travelers'  Ins. 
Co.  V.  Jones,  16  Colo.  615,  27  Pae.  807. 
The  same  principle  has  been  applied  to  ap- 
plications for  insurance  in  Sullivan  v.  Phe- 
nix  Ins.  Co.  34  Kan.  170,  8  Pac.  112;  Plant- 
ers' Ins.  Co.  V.  Myers,  55  Miss.  479,  30  Am. 
Rep.  621 ;  Eilenberger  v.  Protective  Mut. 
F.  Ins.  Co.  89  Pa.  464;  Oans  v.  St.  Paul 
F.  &  M.  Ins.  Co.  43  Wis.  108,  28  Am.  Rep. 
535;  Sprague  v.  Holland  Purchase  Ins.  Co. 
69  N.  Y.  128;  Columbia  Ins.  Co.  v.  Cooper, 
50  Pa.  331;  Boetcher  ▼.  Hawkeye  Ins.  Co. 
47  Iowa,  253. 

It  is  true  the  courts  have  held,  whether 
correctly  or  not  is  not  determined  here, 
that  the  same  person  can  be  the  agent  of 
both  borrower  and  lender  for  different  pur- 
poses in  connection  with  the  loan.  Certain- 
ly the  proof  should  be  clear  that  would  per- 
mit the  same  man  to  be  a^ent  of  both  par- 
ties. It  is  hardly  in  human  nature  for  him 
to  serve  both  sides  with  the  same  zeal  and 
fidelity.  But  no  case  has  been  cited  or 
found  holding  that  the  borrower  can  ap- 
point the  lender  or  managing  officer  of  the 
lender  his  agent.  Tliat  was  what  was  at- 
tempted here.  The  cases  holding  that  the 
same  person  can  act  as  agent  for  both  bor- 
rower and  lender  proceed  upon  the  theory 
that  he  is  only  interested  on  behalf  of  'the 
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lender  in  those  matters  concerning  which 
he  was  employed,  and  that  as  to  other  nut- 
ters he  would  have  no  interest  that  would 
prevent  him  from  representing  the  borrower. 
But  that  is  not  true  in  this  case.  Scott  EL 
Winne,  as  managing  officer  of  the  Winne 
Mortgage  Company,  had  an  interest  adverse 
to  the  Riggs  of  which  he  could  not  derest 
himself.  It  is  a  principle  running  througb 
the  law  that  a  man  cannot  act  in  a  matter 
in  which  his  duty  and  his  interest  conflict. 
A  judge  cannot  sit  in  his  own  cause.  A 
guardian  cannot  purchase  the  property  of 
his  wards.  An  agent  cannot  make  a  profit 
for  himself  out  of  the  subject-matter  of 
the  agency. 

The  next  question  is  as  to  the  negotit- 
bility  of  the  note.     It  is  contended  by  de- 
fendants that  the  note  should  be  governed 
by  the  laws  of  the  state  of  Kansas,  and 
that  by  the  law  of  Kansas  the  note  was  ne- 
gotiable.    Plaintiffs  contend  that  the  note 
should  be  governed  by  the  law  in  force  in 
Oklahoma  territory  at  the  time  it  was  made. 
and  that  by  that  law  it  was  not  negotiable. 
They  further  contend  that  it  was  not  nego- 
tiable under  the  laws  of  Kansas,  and,  if 
negotiable  under  any  law,  that  defendants 
do  not  hold  it  as  Innocent  purchasers  of 
commercial   paper   because,  under  the  as- 
signment from  the  Winne  Mortgage  Com- 
pany, they  did  not  get  a  full   title.     The 
contract  of  the  parties,  as  contained  in  tbe 
mortgage,    provided    that    both    note  and 
mortgage  should  be  governed  by  the  lavs 
of  Oklahbma  territory.    A  contract  of  this 
sort  is  valid,  and  will  be  enforced  in  tbe 
courts,  unless  to  give  it  effect  would  tio- 
late  the  public  policy  of  the  state  of  the 
forum  with   reference   to  the   matter  con- 
tracted about.    McAllister  v.  Smith,  17  111- 
328,  65  Am.  Dec.  651;  Union  Cent.  L.  Ins. 
Co.  V.  Pollard,  94  Va.  146,  36  L.R.A.  271, 
64  Am.  St.  Rep.  716,  26  S.  E.  421;  Greer 
V,  Poole,  L.  R.  6  Q.  B.  Div.  272,  49  L  J. 
Q.  B.  N.  S.  463,  42  L.  T.  N.  S.  687,  28  Week. 
Rep.  582,  4   Asp.  Mar.  L.   Cas.   300.     See 
Wharton,  Confl.  L.  3d  ed.  920.     Defendants 
contend  that  as  the   note  was   payable  in 
Wichita,    Kansas,    the    law    of    Oklahoma 
would  interpret  it  according  to  the  law  of 
Kansas,  and  that  the  contract  of  the  par- 
ties that  it  was  to  be  governed  by  the  law 
of  Oklahoma  really  meant  it  was  to  be  gov- 
erned by  the  law  of  Kansas.     This  argu- 
ment,  if   plausible,   is   certainly   not  mor« 
than  plausible. 

The  note  provided  that,  if  any  interest 
coupon  should  not  be  paid  at  maturity,  the 
note  with  interest  should  immediately  he- 
come  due  and  payable,  at  the  option  of  the 
holder.  It  further  provided  that  partial 
payments  of  not  more  than  one  fifth  in  anj 
one   year   would   be  received   by  the  com- 
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pany  at  any  time,  and  that  interest  would 
be  rebated  from  the  date  of  the  payment. 
In  Randolph  t.  Hudson,  12  Okla.  516,  74  Pac. 
946,  Justice  Irwin  said:  ''From  a  careful 
consideration  of  all  the  authorities,  we 
think  the  true  rule  as  to  negotiable  paper 
is  that  certainty  as  to  payor  and  payee,  the 
amount  to  be  paid,  and  the  terms  of  pay- 
ment, is  an  essential  quality  of  a  negotiable 
promissory  note,  and  that  it  is  not  sufficient 
that  the  amount  necessary  to  liquidate  the 
note  on  the  day  when  due  can  be  determined, 
but  that  certainty  must  continue  until  the 
obligation  is  discharged."  This  decision 
followed  Hegeler  ▼.  Comstock,  1  S.  D.  138, 
8  L.R^  393,  45  N.  W.  331,  and  has  re- 
mained the  rule  in  Oklahoma  as  well  as 
South  Dakota  and  California,  in  both  of 
which  states  the  statute  was  the  same  as 
was  the  statute  of  Oklahoma  at  the  time 
the  note  was  given.  In  Merrill  v.  Hurley, 
6  S.  D.  592,  55  Am.  St.  Rep.  859,  62  N.  W. 
958,  the  court  said :  "This  court  has  placed 
itself  in  line  with  a  class  of  authorities 
which  require  such  a  degree  of  certainty 
that  the  exact  amount  to  become  due  and 
payable  at  any  future  time  is  clearly  ascer- 
tainable at  the  date  of  the  note,  uninflu- 
enced by  any  condition  not  certain  of  ful- 
filment." In  the  case  of  Farmers'  Loan 
&  T.  Co.  y.  McCoy  &  S.  Bros.  32  Okla.  277, 

40  L.R.A.(N.S.)  177,  122  Pac  126,  in  which 
Commissioner  Sharp  rendered  the  opinion,  a 
note  somewhat  similar  to  the  one  in  suit 
here  was  under  consideration,  and  the  doc- 
trine of  the  South  Dakota  cases  was  fol- 
lowed. It  is  not  necessary  to  review  the 
authorities  upon  the  question  so  lately  be- 
fore this  court.  In  addition  to  the  cases 
to  which  reference  has  been  made,  it  is  suf- 
ficient to  refer  to  Clevenger  v.  Lewis,  20 
Okla.  837,  16  L.R.A.(N.S.)  410,  95  Pac. 
230;  16  Ann.  Cas.  56;  Clowers  v.  Snow- 
den,  21  Okla.  476,  96  Pac.  596;  Cotton  v. 
John  Deere  Plow  Co.  14  Okla.  605,  78  Pac. 
321.  From  a  study  of  these  and  other  cases 
which  they  refer  to  it  will  be  seen  that  they 
support  the  rule  in  Randolph  v.  Hudson,  12 
Okla.  516,  74  Pac:  946.  Stated  in  another 
way,  that  rule  is  that  if  the  date  when  due 
or  the  amount  to  be  due  depend  upon  condi- 
tions uncertain  of  fulfilment,  and  cannot  be 
determined  from  the  face  of  the  note  itself 
at  the  time  of  its  execution  without  refer- 
ence to  extraneous  circumstances,  the  note 
is  not  negotiable.  Applying  that  rule,  it 
is  clear  that  the  note  now  under  considera- 
tion was  not  a  negotiable  instrument,  be- 
cause  the  time  when  it  was  due  depended 
on  whether  the  interest  was  regularly  paid, 
and  whether  the  holder  exercised  his  op- 
tion to  declare  it  due.    Further,  the  maker 
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had  the  right  to  pay  one  fifth  every  year, 
and  stop  the  interest  as  to  that  much, 
though,  if  the  interest  was  paid,  the  one 
fifth  he  might  have  paid  was  not  overdue. 
The  date  of  the  note  must  be  borne  in 
mind.  No  opinion  is  expressed  as  to  the 
efTect  of  such  a  provision  since  the  passage 
of  the  negotiable  instruments  act. 

It  is  not  necessary  to  decide  the  question 
as  to  whether  the  reservation  of  a  portion 
of  the  interest  in  the  written  assignment 
from  the  Winne  Mortgage  Company  to  M. 
Pauline  Bell  subjected  the  note  to  defenses 
in  her  hands.  Without  deciding  the*  ques- 
tion, it  is  not  improper  to  say  that  the  au- 
thorities seem  to  hold  that>  to  cut  off  the 
maker  from  making  the  same  defenses 
against  the  indorsee  he  had  against  the 
payee,  the  entire  interest  and  property  in 
the  note  must  be  transferred.  Goldman  v. 
Blum,  58  Tex.  630. 

Defendants  contend  that  the  money  was 
tendered  to  Riggs  and  wife,  and  that  there- 
by their  liability  was  fixed.  If  true,  this 
presents  a  serious  question.  But  was  it 
tendered  T  Leaving  out  of  consideration 
the  fact  that  the  offer  of  payment  was  made 
by  check,  and  not  in  money,  was  the  check 
for  a  sufficient  sumT  The  check  was  for 
$1,184.44.  In  arriving  at  the  amount  of 
$1,184.44,  for  which  the  check  was  drawn, 
several  items  were  deducted  from  the  face 
of  the  loan;  among  others,  $5.46  interest 
from  February  14  to  March  1,  1905.  This 
interest  was  not  due.  If  interest  could  be 
held  out  of  the  loan  for  two  weeks  before 
it  was  due,  why  could  it  not  be  withheld 
for  two  years  T  Five  dollars  and  forty-six 
cents  is  not  a  large  sum,  but  it  might  be 
worth  a  great  deal  under  some  circum- 
stances. Riggs  and  wife  were  as  much  en- 
titled to  the  $5.46  withheld  for  the  two 
weeks  next  following  the  alleged  tender, 
as  they  were  to  any  other  part  of  the  loan. 
The  fact  that  the  amount  withheld  was 
small  does  not  affect  the  question.  Boy< 
den  V.  Moore,  5  Mass.  365;  Wright  v.  Beh- 
rens,  39  N.  J.  L.  413.  A  tender  to  be  good 
must  be  of  the  entire  sum  due.    38  Qyc.  137. 

There  are  other  questions  raised  in  the 
briefs  of  counsel,  but,  with  the  disposition 
that  has  been  made  of  those  decided,  the 
other  questions  are  not  material. 

The  judgment  of  the  lower  court  should 
be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  October  23, 
1912. 
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TENNKSSEE  SUPREMS  COURT. 

JESSE    M.    LITTLETON,    Receiver,    etc., 

Appt., 

V. 

MARY  LOU  SAIN,  Admrx.,  etc.,  of  John 
A.  Lawing,  Deceased. 

(—  Tenn.  — ,  150  S.  W.  423.) 

Insurance  ~  beneficiary  ~.  vested  right. 

1.  The  iDterest  of  a  beneficiary  in  a  benefit 
oertiiieate  does  not,  where  the  member  has 
the  right  to  change  the  beneflciary  at  will, 
vest  Ufitil  the  member's  death. 

Husband  and  wife  *  separate  estate  — 
proceeds  of  insurance. 

2.  The  proceeds  of  an  accident  insurance 
policy  paid  upon  his  death  to  the  widow 
of  a  member  of  a  mutual  benefit  society  do 
not,  although  she  was  designated  as  ben^ 
ficiary  during  his  lifetime,  vest  in  her  as 
separate  estate,  so  as  to  be  subject  to  obli- 
gations with  which  she  has  charged  such  es- 
tate. 

(November  2,  1912.) 

• 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Hamilton  Coun- 
ty dismissing  a  bill  filed  to  subject  the  pro- 
ceeds of  an  accident  insurance  policy  to  the 
payment  of  an  obligation  with  which  de- 
fendant had  charged  her  separate  estate. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  E.  Whltaker,  for  appellant: 

Defendant's  intention  was  to  bind  what 
separate  estate  she  might  acquire  in  the 
future. 

Bradford  v.  Montgomery  Furniture  Co. 
116  Tenn.  610,  9  L.RJl.(N.S.)  979,  92  S.  W. 
1104;  Hardwick  v.  American  Can  Co.  113 
Tenn.  657,  88  S.  W.  797 ;  Davis  ▼.  Smith,  9 
Humph.  656;  Rich  ▼.  Parrott,  1  Cliff.  66, 
Fed.  Cas.  No.  11,760;  Chicago  Wharfing  ft 
Storage  Co.  v.  Street,  64  111.  App.  569; 
Guccione  v.  Scott,  33  App.  Div.  214,  63 
N.  Y.  Supp.  462;  Bickle  v.  Beseke,  23  Ind. 
18;  Gauss  Sons  v.  Orr,  46  Ark.  129; 
New  Memphis  Gaslight  Co.  Cases,  106 
Tenn.  268,  80  Am.  St.  Rep.  880,  60  S. 
W.  206;  Hunter  v.  McCraw,  32  Ala.  618; 
Howell  V.  Howell,  29  N.  C.  (7  Ired.  L.)  491, 
47  Am.  Dec.  335;  Atwood  v.  Cobb,  16  Pick. 
227,  26  Am.  Dec.  657;  Field  v.  Leiter.  118 
III.  17,  6  N.  E.  877;  Bullock  v.  Pottinger,  3 
J.  J.  Marsh.  94,  19  Am.  Dec.  164;  Pike  v. 
Fitzgibbon,  L.  R.  17  Ch.  Div.  454,  50  L.  J. 
Ch.  N.  S.  394,  44  L.  T.  N.  S.  562,  29  Week. 
Rep.  551,  6  Eng.  Rul.  Cas.  56;  Fallis  v.  Keys, 
35  Ohio  St.  265;  Parker  v.  Marks,  82  Ala. 

Note. —  For  life  insurance  policy  in 
favor  of  a  married  woman,  or  its  proceeds 
as  her  separate  estate,  see  note  to  Hughey 
V.  Werner,  37  L.R.A.(N.S.)  682. 
41  L.R.A.(N.S.) 


648,  3  So.  6;  Todd  v.  Lee,  16  Wis.  4S1; 
Bank  of  Shelby  v.  James,  96  Tenn.  8,  30  S. 
W.  1038. 

Messrs.  Coleman  A  Frierson,  for  ap- 
pellee: 

The  proceeds  of  an  insurance  policy  col- 
lected after  the  husband's  death  are  not 
bound  by  a  contract  made  by  the  wife  dur- 
ing coverture,  charging,  in  general  terms,  a 
debt  upon  her  separate  estate. 

Gosling  V.  Caldwell,  1  Lea,  455,  27  Am. 
Rep.  774;  Weil  v.  Trafford,  3  Tenn.  Ch. 
110;  Tennessee  Lodge  v.  Ladd,  5  Lea.  721; 
3  Am.  &  Eng.  £nc.  Law,  p.  990;  Kirby  v. 
Miller,  4  Coldw.  3;  Webster  v.  Helm!  93 
Tenn.  328,  24  S.  W.  488;  Flanagan  v.  Olirer 
Finnie  Grocery  Co.  98  Tenn.  G02,  40  S.  W. 
1079. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

The  controlling  question  in  this  cause  is 
whether  Mary  Lou  Sain  acquired  a  sepa- 
rate estate  or  a  general  estate  in  a  fund 
collected  by  her  after  the  death  of  her  hus- 
band as  the  proceeds  of  a  contract  of  in- 
surance between  him  and  a  fraternal  order 
known  as  the  Order  of  United  Commercial 
Travelers  of  America.  Manifestly,  upon  this 
record,  the  receiver  has  no  right  to  sub- 
ject the  fund,  if,  when  vested  in  her,  it 
was  not  impressed  with  the  character  of 
a  separate  estate ;  for  it  is  clear  that,  at  the 
time  she  contracted  the  obligation  sued  on, 
she  was  under  disability  of  coverture,  and 
this  she  has  pleaded  by  way  of  defense. 

At  the  time  her  husband  became  a  mem- 
ber of  the  order,  in  the  year  1903,  it  issued 
to  him  a  certificate  reciting  his  enrolment  as 
a  member  and  his  title  to  all  the  rights 
and  privileges  of  membership  under  its 
constitution.  One  of  these  rights  was  to 
have  the  order,  upon  his  death  resulting 
from  accident  while  in  good  standing,  paf 
over  to  a  beneficiary  designated  by  him  a 
certain  sum  of  money;  and  another  of  these 
rights  was,  at  any  time  while  in  good  stand- 
ing, to  charge  his  beneficiary  by  naming  an- 
other. 

That  his  membership  in  this  order 
amounted  to  an  insurance  upon  his  life  in 
the  event  of  death  by  accident  is  quite 
clear.  Similar  contracts  between  fraternal 
orders  and  members  have  been  so  treated  bj 
this  court.  Tennessee  Lodge  v.  Ladd.  5 
Lea,  71;  Weil  v.  Trafford,  3  Tenn.  Ch.  108; 
Catholic  Knights  v.  Kuhn,  91  Tenn.  214,  18 
S.  W.  385. 

Upon  becoming  a  member  of  the  order  as 
stated,  the  husband  of  Mary  Lou  Sain  des- 
ignated her  as  his  beneficiary,  and  never 
designated  another;  and  the  receiver  con- 
tends that  this  act  created  in  her  a  vested 
interest  in  the  fund  in  controversy,  which, 
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upon  her  husband's  death  from  an  accidental 
cause,  was  paid  over  to  her  by  the  order  in 
complianee  with  its  contract  with  the  hus- 
band. But  this  court,  speaking  of  a  very 
similar  benefit  certificate,  has  said:  "The 
execution  of  such  an  instrument,  without 
more,  would  not  devest  the  member  of  his 
interest  in  the  fund,  nor  vest  the  fund  in 
the  person  to  whom  it  is  directed  to  be  paid. 
It  would  still  be  the  fund  of  the  member, 
and  subject  to  his  disposal."  Tennessee 
Lodge  V.  Ladd,  5  Lea,  721.  See  also  Weil 
V.  Trafford,  3  Tenn.  Ch.  108;  Catholic 
Knights  V.  Kuhn,  91  Tenn.  214,  18  S.  W. 
386. 

The  right  of  Mary  Lou  Sain  to  the  fund 
in  controversy  never  became  vested  until 
death  had  terminated  the  reserved  power 
of  her  husband  to  cut  her  out  of  any  inter- 
est in  it  by  the  designation  of  another  bene- 
ficiary. He  never  surrendered  his  jus  dis- 
ponendi  of  the  fund,  and  the  right  so  re- 
served by  him  is  wholly  inconsistent  with 
the  existence  in  her  during  his  life  of  a 
vested  interest  or  separate  estate  in  the 
fund;  for  despite  his  designation  of  her  as 
his  beneficiary,  under  his  reserved  power  his 
dominion  over  the  contract  of  insurance 
was  absolute.  Nashville  Trust  Co.  v.  First 
Nat.  Bank,  123  Tenn.  617,  134  S.  W.  311. 

A  separate  estate  in  a  married  woman 
is  a  creation  of  equity,  devised  for  her  pro- 
tection and  "to  evade  the  harsh  and  unjust 
dogmas  of  the  law''  with  respect  to  the 
rights  of  her  husband  over  her  property.  2 
Pom.  Eq.  Jur.  §  1098.  And  as  said  by  this 
court:  ''This  estate  exists  only  during  cov- 
erture, being  suspended  when  the  feme  be- 
comes discovert;  but  it  is  now  well  settled 
the  trust  will  revive,  for  her  protection, 
upon  her  marriage,  and  during  each  succeed- 
ing coverture,  unless  defeated  during  inter- 
mediate periods;  the  restrictions,  being  an- 
nexed to  the  separate  estate  and  dependent 
upon  it,  close  with  it;  so  that,  upon  becom- 
ing discovert,  the  feme  possesses  the  same 
power  of  disposition  over  her  property  as 
other  persons."  Pooley  v.  Webb,  3  Coldw. 
603.  See  also  Beaufort  v.  Collier,  6  Humph. 
492,  44  Am.  Dec  321;  Hughey  v.  Warner, 
124  Tenn.  728,  37  L.R.A.(N.S.)  682,  140  S. 
W.  1058. 

By  the  accidental  death  of  her  husband, 
Mary  Lou  Sain  acquired  a  vested  interost 
in  the  fund.  Never,  until  that  event,  had 
any  interest  therein  been  vested  in  her.  Un- 
til that  event,  two  contingencies  intervened, 
the  happening  of  either  one  of  which  voiild 
have  left  her  wholly  without  a  shadow  of 
legal  right  to  the  fund,  viz.y  the  designation 
of  another  beneficiary,  or  the  death  of  her 
husband  from  other  than  an  accidental  i 
cause.  The  same  event  which  gave  her  a  I 
Tested  interest  in  the  fund  terminated  her 
41  L.R.A.(N.S.) 


coverture,  and  the  estate  which  eo  instanii 
vested  in  her  was  a  general  and  not  a  sep- 
arate estate.  The  receiver's  claim  to  sub- 
ject the  fund  is  planted  squarely  upon  the 
proposition  that  her  estate  in  the  fund  was 
a  separate  one  and  therefore  bound  under 
a  contract  signed  by  her  during  coverture, 
by  which  she  undertook  to  bind  her  separate 
estate  for  payment  of  the  note  sued  on  in 
this  cause.  (Although  sued  as  an  individual 
and  also  as  administratrix,  a  stipulation  of 
counsel  in  the  record  admits  that  no  funds 
came  into  her  hands  as  administratrix.) 

From  what  has  been  said,  it  is  manifest 
that  the  decree  of.  the  Chancellor  which  dis- 
missed the  bill  was  correct,  and  the  same  is 
therefore  afl^med,  with  costs. 


WASHINGTON  SUPREME  COURT. 

STATE     OF    WASHINGTON     EX     REL. 
CHARLES  A.  REYNOLDS 

V. 

I.  M.  HOWELL,  Secretary  of  State,  et  al. 

(—  Wash.  — ,  126  Pac.  954.) 

Voter  —  office  —  right  to  question  eligi- 
bility of  candidate. 

1.  A  citizen  and  elector  has  an  inherent 
right  to  institute  a  proceeding  to  question 
the  eligibility  of  a  candidate  for  election 
to  public  office  to  hold  the  office  which  he 
seeks. 

Same  —  Judge  —  eligibility  to  govern- 
orship. 

2.  Under  a  constitutional  provision  fix- 
ing the  term  of  judges  at  a  certain  period 
of  time  and  until  their  successors  are  elect- 
ed and  qualified,  and  making  them  ineligi- 
ble to  other  office  during  the  term  for  which 
they  were  elected,  a  fudge  is  not  eligible  to 
election  to  the  office  of  governor  pending 
his  term  of  office,  although  such  term  will, 
if  his  successor  is  duly  elected  and  qualified, 
terminate  before  his  term  as  governor 
would  begin. 

(Crow  and  Fullerton,  JJ.,  dissent.) 

(October  10,  1912.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  state  canvassing  board 
from  certifying  to  the  secretary  of  state  the 
nomination  of  defendant  Black  as  governor 
of  the    state,   and   to   prohibit   the    latter 

Note,  ^'Officer:  is  eligihility  to  be  de- 
termined  as  of  time  of  election  or  ap- 
pointment, or  of  induction  into  office. 

The  earlier  cases  upon  this  question  are 
collected  in  a  note  to  Bradficld  v.  Averv, 
23  L.R.A.(N.S.)  1228. 

As  shown  by  that  note,  a  part  of  which  is 
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from  certifying  his  nomination.  Writ 
granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reynolds,  Ballinger,  A  Hiit- 
«on,  for  relator: 

Defendant  Judge  Black  is  ineligible  to 
hold  another  office  or  public  employment 
during  the  term  for  which  he  was  elected. 

State  ex  rel.  Meredith  v.  Tallman,  24 
Wash.  426,  64  Pac.  759;  Kimberlin  v.  State, 
130  Ind.  120,  H  L.R.A.  858,  30  Am.  St. 
Rep.  208,  29  N.  E.  773;  Baker  City  t. 
Murphy,  30  Or.  405,  36  L.R.A,  88,  42  Pac. 
133;  State  ex  rel.  Stevenson  ▼.  Smith,  87 
Mo.  168;  State  ex  rel.  Carson  t.  Harrison, 
113  Ind.  434,  3  Am.  St.  Rep.  663,  16  N.  £. 
384 ;  State  v.  Howe,  25  Ohio  St.  588,  18  Am. 
Rep.  321;   People  ez  rel.  Baird  ▼.  Tilton, 


37  Cal.  614;  People  ex  rel.  Parsons  ▼. 
Edwards,  93  Cal.  163,  28  Pac.  831;  People 
ex  rel.  Murphy  ▼.  Hardy,  8  Utah,  68,  29 
Pac.  1118;  Eddy  v.  Kincaid,  28  Or.  537, 
41  Pac.  156,  655;  State  ex  rel.  Wagner  ▼. 
Compson,  34  Or.  25,  64  Pac.  349;  Searcy 
V.  Grow,  16  Cal.  118;  Taylor  ▼.  SuUiTan, 
45  Minn.  309,  11  L.R.A.  272,  22  Am.  St, 
Rep.  729,  47  N.  W.  802;  People  ex  reL 
Marshall  v.  Leonard,  73  Cal.  230,  14  Pae. 
853;  State  ex  rel.  Summerfield  v.  Clarke, 
21  Nev.  333,  18  L.R.A.  313,  37  Am.  St.  Rep. 
517,  31  Pac.  545;  Sheehan  ▼.  Scott,  145 
Cal.  684,  79  Pac.  350;  Territory  ex  rel. 
Parker  v.  Smith,  3  Minn.  240,  Gil.  164,  74 
Am.  Dec.  749;  State  ex  rel.  Richards  t. 
McMillen,  23  Neb.  386,  36  N.  W.  587 ;  SUte 
ex  rel.  McMillan  ▼.  Sadler,  25  Nev.   131, 


quoted  in  the  dissenting  opinion  in  State 
EX  BEL.  Reynolds  v.  Howell,  the  greater 
number  of  cases  take  the  view  that  eligi- 
bility to  an  office  relates  to  the  time  of 
entering  upon  the  office,  rather  than  the 
time  of  election  or  appointment. 

The  later  cases  tend  to  strengthen  this 
view  of  the  question  rather  than  otherwise. 

Thus,  in  State  ex  rel.  Oakey  v.  Fowler, 
66  Conn.  294,  32  Atl.  162,  under  a  statute 
providing  that  "no  selectman  shall  hold  the 
office  of  town  clerk,  town  treasurer,  or  col- 
lector of  town  taxes  of  the  same  town  dur- 
ing the  same  official  year,"  the  court  said: 
''llie  prohibition  in  this  statute  seems  di- 
rected against  the  holding  by  a  selectman, 
at  the  same  time  that  he  is  a  selectman, 
either  of  the  other  named  offices.  It  for- 
bids the  holding  of  incompatible  offices  at 
the  same  time,  rather  than  creates  a  dis- 
ability for  a  certain  period.  So  far  as  the 
terms  of  this  statute  extend,  if  one  who 
had  been  elected  a  selectman  should  resign 
that  office,  he  might  afterwards  enter  upon 
the  duties  of  either  of  the  other  offices,  al- 
though the  year  for  which  he  had  been 
elected  selectman  had  not  ended.  When 
the  disability  concerns  the  holding  of  the 
office  merelv,  it  is  not  a  disability  to  be  elect- 
ed:  it  is  sufficient  if  the  disability  be  re- 
moved before  the  holding  begins.'' 

In  People  ex  rel.  Miller  v.  Mvnderse,  140 
App.  Div.  789,  126  N.  Y.  Supp.  198,  af- 
firmed without  opinion  in  201  N.  Y.  524, 
94  N.  K.  1098,  it  is  held  that  a  person  hold- 
ing a  village  office  is  qualified  to  hold  an- 
other village  office  if  he  resigns  the  first 
before  the  term  of  the  second  begins,  under 
a  statute  providing:  that  no  person  shall 
hold  two  village  offices  at  the  same  time, 
although  he  ^as  elected  while  holding  the 
first  office. 

In  People  ex  rel.  Martin  v.  Kenyon,  134 
N.  Y.  Supp.  1007,  it  is  held,  under  a  statute 
declaring  that  no  trustee  of  a  school  dis- 
trict shall  be  eligible  to  the  office  of  super- 
visor, in  connection  with  another  statute 
declaring  that  a  trustee  vacates  his  office 
by  accepting  the  office  of  supervisor,  that 
a  person  was  not  disqualified  from  being 
elected  supervisor  while  holding  the  office 
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of  trustee.  This  case  was  affirmed  by  a 
majority  of  the  judges  of  the  appellate  divi- 
sion without  opinion,  in  136  N.  Y.  Supp. 
525,  where  a  dissenting  opinion  is  reported. 

In  State  ex  rel.  West  v.  Breckinridge,  — 
Okla.  — ,  126  Pac.  806,  it  is  held  that  a 
statute  providing:  "Nor  shall  any  county 
attorney  while  in  office  be  eligible  to  or 
hold  any  judicial  position  whatever,"  re- 
lates to  eligibility  for  holding,  and  not  for 
being  elected  or  appointed  to,  a  judicial 
office. 

And  in  State  ex  rel.  Rvors  v.  Breuer, 
235  Mo.  240,  138  S.  W.  515,  under  a  pro- 
vision that  no  collector  or  receiver  of  pub- 
lic money  shall  be  eligible  to  any  office 
"until  he  shall  have  accounted  for  and  paid 
over  all  the  public  money  for  which  he  may 
be  accountable,"  it  is  held  that  a  collector 
not  fulfilling  this  condition  was,  neverthe- 
less, entitled  to  be  a  candidate  for  nomina- 
tion and  election,  and  that  accounting  be- 
fore the  time  for  taking  office  was  sufficient 
to  qualify  him  therefor. 

The  only  late  cases  taking  an  apparently 
contrary  view,  besides  State  ex  rel.  Rey- 
nolds v.  Howexl,  are  fully  explained  by 
the  wording  of  the  particular  statutes  in* 
volved. 

llius,  in  Seals  v.  State,  164  Ala.  582,  51 
So.  337,  20  Ann.  Cas.  991,  a  person  dected 
to  a  city  office,  who  resided  in  a  part  the 
annexation  of  which  was  declared  illegal, 
was  not  made  eligible  by  a  legal  annexation 
before  time  for  taking  office;  but  there  the 
statute  required  that  the  person  be  "a 
resident  of  the  city  at  the  time  of  election 
and  during  his  term  of  office." 

And  in  Hummelshime  v.  Hirsch,  114  Md. 
39,  79  Atl.  38,  under  a  statute  providing 
"each  councilman  of  said  city  must  be  the 
bona  fide  owner  of  property  to  the  value  of 
$500,  and  be  assessed  for  the  same  on  the 
tax  books  of  said  city  at  the  time  of  his 
election,  and  for  two  years  next  prior  there- 
to, the  taxes  on  which  shall  not  be  in  ar- 
rears," it  was  held  that  a  candidate  for 
that  office  must  be  so  qualified  when  elected, 
and  that  payment  of  arrears  after  election 
and  before  taking  the  oath  of  office  was  ia- 
sufficient  R.  L.  S. 
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83  Am.  St.  Rep.  573;  58  Pac.  284,  59  Pac. 
546,  63  Pac.  128;  Re  Corliss,  11  R.  L  638, 
23  Am.  Rep.  538;  State  ex  rel  Thayer  v. 
Boyd,  31  Neb.  682,  48  N.  W.  739,  51  N.  W. 
602. 

Messrs.  Robert  McMurchle,  J.  E. 
Horan,  and  J.  A.  Coleman,  for  respond- 
ents: 

Defendant's  term  expiring  a  day  or  more 
before  the  governor's  term  will  begin,  he 
will  be  eligible  if  elected  to  the  office. 

Kirkpatrick  v.  Brownfield,  97  Ky.  558, 
29  L.R.A.  703,  53  Am.  St.  Rep.  422,  31  S. 
W.  137;  Smith  v.  Moore,  90  Ind.  294;  Vogel 
▼.  State,  107  Ind.  374,  8  N.  E.  164;  Demaree 
V.  Scales,  50  Kan.  276,  20  L.R.A.  97,  34 
Am.  St.  Rep.  113,  32  Pac.  1123;  State  ex 
rel.  Thornburg  v.  Huegle,  135  Iowa,  100, 
112  X.  W.  234;  People  v.  Hamilton,  24  111. 
App.  609;  Hoy  V.  State,  168  Ind.  506,  81 
N.  E.  509,  11  Ann.  Cas.  944;  Brown  v. 
Goben,  122  Ind.  113,  23  N.  E.  619;  Shuck 
▼.  State,  136  Ind.  63,  35  N.  E.  993;  State 
ex  rel.  Broatch  v.  Moores,  52  Neb.  770,  73 
N.  W.  299 ;  Privett  v.  Bickford,  26  Kan.  52, 

40  Am.  Rep.  301;  State  v.  Trumpf,  50  Wis. 
103,  5  N.  W.  876,  6  N.  W.  512;  Bradfleld 
V.  Avery,  16  Idaho,  769,  23  L.R.A.(N.S.) 
1228,  102  Pac.  687. 

Gose,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  application  for  a  permanent 
writ  of  prohibition  prohibiting  the  state 
canvassing  board  from  certifying  to  the  sec- 
retary of  state  the  nomination  of  the  de- 
fendant Black  as  governor  of  the  state, 
and  prohibiting  the  latter  from  certifying 
his    nomination. 

The  relator  alleges  in  his  affidavit  that 
he  is  an  adherent  of  the  Democratic  party, 
a  citizen  of  the  United  States,  a  citizen, 
resident,  taxpayer,  and  elector  of  th^  state; 
that  the  defendants  Howell,  Clausen,  and 
Lewis  constitute  the  state  canvassing  board ; 
that  the  defendant  Howell  is  the  secretary 
of  state;  that  at  the  primary  election  held 
on  the  10th  day  of  September,  1912,  more 
than  four  persons  appeared  as  candidates 
for  the  Democratic  nomination  for  gover- 
nor; that  no  candidate  received  40  per  cent 
of  all  first  choice  votes  cast  for  candidates 
for  that  office  on  the  Democratic  ticket; 
and  that  the  defendant  Black,  who  was 
one  of  the  candidates,  received  a  larger 
number  in  the  aggregate  of  first  and  sec- 
ond choice  votes  for  the  nomination  than 
any  other  candidate,  and  that  he  was  nom- 
inated, if  he  was  eligible  to  the  nomination. 
It  is  further  alleged  that  on  November  2, 
1908,  the  <''^fendant  Black  was  duly  elect- 
ed to  the  office  of  judge  of  the  superior 
court  of  the  state  for  Snohomish  county  for 
the  term  of  four  years  commencing  on  the 
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second  Monday  in  January,  1909,  and  until 
his  successor  should  be  elected  and  quali- 
fied; that  he  duly  qualified  for  the  office, 
entered  upon  the  discharge  of  his  duties, 
and  still  is  such  judge,  and  that,  by  reason 
of  his  election  and  qualification  as  such 
judge,  he  is  ineligible  to  be  elected  or  to 
hold  the  office  of  governor  of  the  state  for 
the  term  commencing  on  the  Wednesday  fol* 
lowing  the  second  Monday  of  January,  1913. 
It  is  further  alleged  that  the  state  canvass- 
ing board  and  the  secretary  of  state  have 
declared  their  intention  to  and  will  certify 
his  name  as  the  candidate  on  the  Demo- 
cratic ticket  for  governor,  unless  prohibited 
by  this  court.  The  defendants  have  de- 
murred to  the  affidavit  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  entitle 
the  relator  to  relief. 

The  parties  to  the  proceeding  unite  in 
asking  the  court  to  take  jurisdiction  and 
dispose  of  the  case  upon  the  merits.  We 
think  the  right  to  maintain  an  action  ques- 
tioning the  eligibility  of  a  candidate  for 
election  to  a  public  office  is  inherent  in  a 
citizen  and  an  elector.  State  ex  rel.  Harvey 
V.  Mason,  45  Wash.  234,  9  L.R.A.(N.S.) 
1221,  88  Pac.  126.  Moreover,  the  proceed- 
ing seems  to  have  the  sanction  of  the  stat- 
ute law.     Laws  1907,  p.  471,  §  25. 

The  provisions  of  the  Constitution  re- 
lied upon  by  the  relator  as  establishing  the 
ineligibility  of  the  defendant  Black  are  as 
follows:  "The  term  of  office  of  all  superior 
judges  in  this  state  shall  be  for  four  years 
from  the  second  Monday  in  January  next 
succeeding  their  election,  and  until  their 
successors  are  elected  and  qualified."  Const, 
art.  4,  §  6.  "The  judges  of  the  supreme 
court  and  the  judges  of  the  superior  court 
shall  be  ineligible  to  any  other  office  or  pub- 
lic  employment  than  a  judicial  office  or  em- 
ployment, during  the  term  for  which  they 
shall  have  been  elected."  [art.  4,  §  15.] 
The  relator  contends  that  the  provision  last 
quoted  means  that  Judge  Black  is  not 
eligible  to  be  elected  to  any  office  other  than 
a  judicial  one  during  his  term.  On  the 
other  hand,  counsel  for  Judge  Black  asserts 
that  the  ineligibility  extends  only  to  hold- 
ing another  office  during  his  term,  and  that, 
inasmuch  as  his  term  will  expire  a  day  or 
more  before  the  governor's  term  will  begin, 
if  his  successor  has  then  been  elected  and 
has  qualified,  it  will  be  presumed  at  this 
time  that  this  contingency  will  happen,  or, 
at  most,  that  it  will  not  be  presumed  that 
it  will  not  happen,  and  hence  that  Judge 
Black  is  eligible.  We  think  the  relator  has 
correctly  interpreted  the  Constitution.  It 
will  be  observed  that  the  inhibition  is  not 
limited  to  the  incumbency  of  the  judge, 
but  that  it  is  extended  to  the  term  for 
which  he  shall  have  been  elected*    It  was 
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conceded  at  the  bar,  and  it  cannot  be  doubt- 
ed, that  a  judge  cannot  qualify  himaelf  to 
hold  an  oflSce  other  than  a  judicial  one  dur- 
ing his  elective  term,  by  resignation  or  by 
any  other  act  on  his  part.  The  framers 
of  the  Constitution  knew  that  judges  would 
be  called  upon  to  sit  in  judgment  upon 
cases  of  large  public  and  private  moment, 
and  they  also  knew  that  the  righteous  cause 
is  not  always  the  popular  one,  and  it  was 
their  purpose,  in  so  far  as  it  could  be  ac- 
complished by  the  paramount  law,  to  keep 
the  judges  out  of  politics.  Both  the  letter 
and  the  spirit  of  the  Constitution  are  in 
harmony  with  this  view.  Its  soundness  is 
illustrated  by  the  fact  that  a  judge  cannot 
qualify  for  an  office  other  than  a  judicial 
one,  during  his  term,  by  resignation  or 
otherwise,  and  by  the  further  fact  that  his 
term  continues  until  his  successor  has  been 
elected  and  has  qualified.  If  the  legislature 
had  enacted  that  the  term  of  governor 
should  commence  on  the  second  Monday  in 
January  next  succeeding  his  election, 
Judge  Blade  would  not  then  be  qualified 
either  to  be  chosen  or  to  hold  the  office. 
We  cannot  think  that  the  framers  of  the 
Constitution  intended  that  the  qualification 
of  a  judge  for  election  to  another  office 
when  that  officer  was  elected  during  his 
term  should  depend  upon  the  contingency 
of  that  office  beginning  a  day  before  or  a 
day  after  the  expiration  of  his  term;  nor 
was  it  their  purpose  to  require  the  elector 
to  speculate  as  to  whether  a  candidate 
ineligible  to  hold  an  office  when  voted  for 
might  or  might  not  be  eligible  to  hold  the 
office  when  the  time  to  qualify  arrived. 
There  were  lawyers  of  great  learning, 
experience,  and  ability  in  the  conven- 
tion that  framed  our  Constitution,  and  they 
knew  the  importance  of  confining  judges 
to  the  performance  of  their  judicial  duties, 
and  the  evils  that  would  attend  if  judges 
were  permitted  during  their  term  to  take 
part  in  the  activities  of  a  political  cam- 
paign for  the  furtherance  of  their  own  po- 
litical ambitions.  If  it  had  been  intended 
to  limit  a  judge  to  hold  an  office  other 
than  a  judicial  one  during  his  term,  we  have 
no  doubt  that  clear  and  express  words  indi- 
cating that  intention  would  have  been  used. 
Our  conclusion  is  that  Judge  Black  is  in- 
eligible to  election  as  governor.  This  view 
is  in  accord  with  the  definition  given  to 
the  word  "eligible"  by  the  majority  of  the 
lexicographers  and  text  writers,  and  with 
what  impresses  us  as  being  the  best-con- 
sidered cases. 

Black  defines  the  word  "eligible"  as 
"capable  of  being  chosen,"  "competent  to 
hold  office;"  Bouvier  &  Anderson;  "This 
term  relates  to  the  capacity  of  holding,  as 
well  as  that  of  being  ^le^^te^  to,  an  office }" 
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Abbott :  The  term  'eligible  to  ofBee*  zelates 
to  the  capacity  of  holding  as  well  as  the 
capacity  of  being  elected;"  19  Am.  ft  Eag. 
£nc.  Law,  397,  "capable  of  being  chosen," 
"implying  competency  to  hold  the  office  if 
chosen;"  Worcester,  "legally  qualified," 
"capable  of  being  chosen;"  Webster,  "that 
may  be  elected,"  "legally  qualified  to  be 
elected  and  to  hold  office,"  "fitted  or  quali- 
fied to  be  chosen  or  elected,"  "subject  to 
election,"  "forming  a  matter  of  choice," 
"requiring  selection."  The  following  cases 
also  support  this  construction:  Searcy  v. 
Grow,  16  Cal.  118;  People  ex  rel.  Simmons 
V.  Sanderson,  30  Cal.  160;  Taylor  v.  Sulli- 
van, 45  Minn.  309,  11  L.R.A.  272,  22  Am. 
8t  Rep.  729,  47  N.  W.  802 ;  Territory  ex  reL 
Parker  v.  Smith,  3  Minn.  240,  Gil.  Ifi4,  74 
Am.  Dec.  749;  People  ex  rel.  Marshall  t. 
Leonard,  73  Cal.  230,  14  Pac.  853;  State 
ex  rel.  Richards  v.  McMillen,  23  Neb.  335, 
36  N.  W.  587;  Re  Corliss,  11  R.  I.  638, 
23  Am.  Rep.  538;  State  ex  rel.  Thayer 
▼.  Boyd,  31  Neb.  682,  48  N.  W.  739,  "51 
N.  W.  602;  State  ex  rel.  Nourse  v.  Carlce, 
3  Nev.  656.  In  Searcy  v.  Grow,  in  con- 
struing the  following  language  in  the 
California  Constitution,  "no  person  holding 
any  lucrative  office  under  the  United  States 
or  any  other  power  shall  be  eli^ble  to  any 
civil  office  of  profit  under  this  state,"  etc, 
the  court  said:  "The  counsel  for  the  ap- 
pellant contends  that  the  true  meaning  of 
the  Constitution  is  that  the  person  holding 
the  Federal  office  described  in  the  21st  sec- 
tion is  forbidden  to  take  a  civil  state  of- 
fice while  so  holding  the  other;  but  that  he 
is  capable  of  receiving  votes  cast  for  him. 
so  as  to  give  him  a  right  to  take  the  state 
office  upon  or  after  resigning  the  Federal  of- 
fice. But  we  think  the  plain  meaning  of 
the  words  quoted  is  the  opposite  of  this 
construction.  The  language  is  not  that  the 
Federal  officer  shall  not  hold  a  state  office 
while  he  is  such  Federal  officer,  but  that  he 
shall  not,  while  in  such  Federal  office,  be 
eligible  to  the  state  office.  We  understand 
the  word  'eligible'  to  mean  capable  of  being 
chosen, — tlie  subject  of  selection  or  choice. 
The  people  in  this  case  were  clothed  with 
this  power  of  choice.  Their  selection  of  the 
candidate  gave  him  all  the  claim  to  the 
office  which  he  has.  This  title  to  the  office 
comes  from  their  designation  of  him  as 
sheriff.  But  they  could  not  designate  or 
choose  a  man  not  eligible;  i.  e.,  not  capable 
of  being  selected.  They  might  select  any 
man  they  chose,  subject  only  to  this  excep- 
tion: That  the  man  they  selected  was  ca* 
pable  of  taking  what  they  had  the  power 
to  give.  We  do  not  see  how  the  fact  that 
he  became  capable  of  taking  the  office  after 
they  had  exhausted  their  power  can  avail 
the  appellant.     If  he  was  not  eligible  at 
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the  time  the  votes  were  cast  for  him,  the 
election  failed.  We  do  not  see  how  it  can 
be  argued  that,  by  the  act  of  the  candidate, 
the  votes  whichj  when  cast,  were  ineffectual 
because  not  given  for  a  qualified  candidate, 
became  effectual  to  elect  him  to  office."  In 
People  ex  rel.  Simmons  v.  Sanderson  the 
court  said  that  the  constitutional  provision 
dividing  the  powers  of  government  into 
three  separate  departments,  the  legislative, 
executive,  and  judicial,  and  providing  fur- 
ther that  no  person  charged  with  the  exer- 
cise of  powers  belonging  to  one  of  these 
departments  should  exercise  any  function 
appertaining  to  either  of  the  others,  was 
conceived  in  the  same  spirit  as  the  provision 
we  have  quoted,  and  that  ''one  of  its  objects 
seems  to  have  been  to  confine  judges  to  the 
performance  of  judicial  duties;  and  another 
to  secure  them  from  entangling  alliances 
with  matters  concerning  which  they  may  be 
called  upon  to  sit  in  judgment;  and  another 
still  to  save  them  from  the  temptation  to 
use  their  vantage  ground  of  position  and 
influence  to  gain  for  themselves  positions 
and  planes  from  which  judicial  propriety 
should  of  itself  induce  them  to  refrain." 
In  the  Taylor  Case  the  words  "eligible  to 
any  ofiSoe"  were  held  to  mean  "electable, 
proper  to  be  chosen,  qualified  to  be  elected." 
Parker  ▼.  Smith  announces  the  same  view. 
In  the  Leonard  Case  it  was  held  that  the 
word  "eligible"  in  the  Constitution  refers 
to  the  capacity  to  hold  as  well  as  to  be 
elected  to  office.  In  the  McMillen  Case 
it  was  held  that  one  not  an  elector  at  the 
date  of  his  election  was  not  eligible  to  an 
ofiSce,  the  term  of  which  commenced  after 
he  had  become  an  elector.  In  the  Corliss 
Case  it  was  held  that  a  person  cannot  be 
elected  who  is  ineligible,  or,  in  other  words, 
"incapable  of  being  elected,"  In  the  Boyd 
Case,  the  word  "eligible"  found  in  the  Ne- 
braska  Constitution  was  held  to  mean 
"qualified  to  be  chosen."  In  State  ex  rel. 
Nourse  v.  Clarke  the  court,  in  construing 
a  provision  of  the  Nevada  Constitution  to 
the  effect  that  "no  person  holding  any 
lucrative  office  under  the  government  of 
the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  office  of  profit 
under  this  state,"  said:  "But  instead  of 
restricting  the  meaning  of  the  word  'eligi- 
ble,' as  defendant  contends,  we  think,  to 
carry  out  the  intention  of  the  constitu- 
tional convention,  we  ought  rather  to  give 
it  a  more  extended  signification  than  is  gen- 
erally given,  and  hold  that  it  means  both 
'incapable  of  being  legally  chosen'  and  'inca- 
pable of  legally  holding.'"  Counsel  for 
Judge  Black  rely  upon  the  following  cases: 
Smith  V.  Moore,  90  Ind.  294;  State  v. 
Tnimpf,  50  Wis.  103,  5  N.  W.  876,  6  N.  W. 
612;  Hoy  ▼.  State,  168  Ind.  506,  81  N.  B. 
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509,  11  Ann.  Cas.  944;  Brown  v.  Goben, 
122  Ind.  113,  23  N.  E.  519;  Shuck  v.  StaU, 
136  Ind.  63,  35  N.  E.  993;  Bradfield  v. 
Avery,  16  Idaho,  769,  23  L.R.A.(N.S.)  1228, 
102  Pac.  687;  Demaree  v.  Scates,  50  Kan. 
275,  20  L.R.A.  97,  34  Am.  St.  Rep.  113, 
32  Pac.  1123;  Kirkpatrick  ▼.  Brownfield, 
97  Ky.  558,  29  L.R.A.  703,  53  Am.  St.  Rep. 
422,  31  S.  W.  137;  State  ex  rel.  Perine  v. 
Van  Beek,  87  Iowa,  569,  19  L.R.A.  622,  43 
Am.  St.  Rep.  397,  54  N.  W.  525.  Whilst 
these  cases  support  their  view,  the  rule  of 
construction  which  they  announce  was  ably 
challenged  by  a  minority  of  the  court  in  the 
Indiana,  Wisconsin,  Kansas,  and  Iowa 
cases.  In  Smith  v.  Moore  the  majority  of 
the  court  held  that  the  words  "eligible  to 
an  office"  mean  "legally  qualified  as  an 
officer  to  perform  the  duties  of  a  public 
office."  Judge  Elliott,  in  dissenting,  ap- 
proves the  rule  of  construction  announced 
in  Searcy  v.  Grow,  State  ex  rel.  Nourse  ▼. 
Clarke,  and  People  ex  rel.  Simmons  v. 
Sanderson,  and  says  that  the  word  "eligible" 
refers  to  the  time  of  election,  and  quotes 
with  approval  the  language  we  have  ex- 
cerpted from  People  ex  rel.  Simmons  ▼. 
Sanderson.  In  State  v.  Trumpf  it  was  held 
that  one  who  was  an  alien  when  elected  to 
office  became  eligible  to  hold  the  office  by 
admission  to  citizenship  before  the  com- 
mencement of  his  term  of  office.  On  a 
motion  for  a  rehearing,  Ryan,  Chief  Justice, 
said  that  he  adhered  to  the  rule  of  interpre- 
tation announced  in  the  earlier  cases  on  the 
ground  of  judicial  expediency,  but  expressed 
the  opinion  that  the  better  view  was  that 
one  receiving  votes  for  office  should  then  be 
eligible  to  hold  the  office.  In  Hoy  ▼.  State 
it  was  held  that  one  who  is  ineligible  to 
hold  office  at  the  time  of  his  election,  but 
who  can  remove  the  disqualification  by  some 
act  of  his  own  before  the  commencement  of 
his  term  of  office,  is  not  ineligible  within  the 
meaning  of  the  law.  The  opinion  in 
Brown  v.  Goben  waa  written  by  Judge 
Elliott,  who  took  occasion  to  say  that,  while 
the  court  adhered  to  the  rule  announced  in 
Smith  V.  Moore  and  later  cases,  the  cause 
which  disqualifies  must  exist  at  the  time 
the  claimant's  term  begins,  and  that  his 
right  is  not  affected  by  the  fact  that  at 
the  time  of  his  election  he  was  ineligible; 
that  further  investigation  had  strengthened 
his  conviction  that  these  cases  were  erron- 
eous. In  Shuck  V.  State  the  rule  announced 
in  Smith  ▼.  Moore  was  reaffirmed.  In 
Bradfield  v.  Avery  it  was  held  that  when 
the  word  "eligibility"  is  used  in  connection 
with  an  office,  and  there  are  no  explanatory 
words  indicating  that  the  word  is  used  with 
reference  to  the  time  of  election,  it  has  ref- 
erence to  the  qualification  to  hold  the  office 
rather  than  the  qualification  to  be  elected 


1124 


WASHINGTON  SUPREME  C50URT. 


OCT^ 


to  the  office.  In  that  case  the  real  question 
was  whether  one  who  had  held  a  first-grade 
certificate  for  the  required  statutory  time 
at  the  beginning  of  the  term  of  county 
superintendent,  but  who  had  not  had  the 
certificate  for  the  required  time  when 
elected,  was  eligible  to  the  office.  In  De- 
maree  ▼.  Seates  it  was  held  by  a  divid- 
ed court  that  the  word  "eligible  used  in  the 
statute  had  reference  only  to  the  capacity 
to  hold  office."  Allen,  Judge,  in  dissenting, 
said  that  in  his  opinion  not  only  the  weight 
of  reason;  but  of  authority  as  well,  is  to 
the  effect  that  the  word  ''eligible"  has  refer- 
ence to  the  status  of  the  candidate  at  the 
date  of  his  election,  when  the  electors  make 
their  choice;  that  such  choice  should  be 
made  from  those  persons  then  eligible,  and 
that  the  electors  should  not  be  required  to 
speculate  as  to  whether  subsequent  condi- 
tions which  may  or  may  not  arise  would 
qualify  the  candidate  to  hold  the  office.  In 
Kirkpatrick  v.  Brownfleld  it  was  ruled  that 
the  word  "eligible,"  as  used  in  the  Consti- 
tution, signifies  eligible  to  hold  office.  The 
court  was,  however,  influenced  by  the  fact 
that  the  Constitution  used  the  words  "eligi- 
ble to  election"  and  "eligible  to  office,"  and 
concluded  that  the  change  in  phraseology 
was  not  the  result  of  mere  chance.  In 
State  ez  rel.  Ferine  v.  Van  Beek  it  was  held 
by  a  divided  court  that  one  who  was  an 
alien  at  the  time  of  his  election,  and  conse- 
quently ineligible  to  hold  office,  could  re- 
move the  disability  by  being  naturalized  be- 
fore his  ii^uction  into  office.  The  chief 
justice,  in  dissenting,  construed  the  word 
"eligible"  to  mean  eligible  to  hold  office  at 
the  time  of  the  election. 

It  is  a  cardinal  rule  of  construction  that 
the  words  of  a  statute  or  of  a  Constitution 
should  be  so  construed  as  to  effectuate  the 
purpose  and  intent  of  the  lawmakers,  hence 
that  construction  should  be  adopted  which 
will  best  subserve  the  general  purpose  for 
which  the  law  was  written.  The  view  we 
have  taken  we  think  not  only  catches  the 
intent  and  spirit  of  the  Constitution,  but  is 
withal  a  wholesome  view;  for,  as  Judge  El- 
liott said  in  dissenting  in  Smith  v.  Moore, 
"Judges  ought  not  to  be  allowed  to  be 
scramblers  for  political  places."  The  writ 
is  granted. 

Mount,  Ch.  J.,  and  Parker,  Ellis,  and 
Main,  JJ.,  concur. 

Ohadwlck,  J.! 

I  would  have  some  hesitation  in  speaking 
to  the  question  before  the  court,  for  my 
views  have  been  to  some  extent  made  public 
in  the  conduct  of  my  personal  affairs,  but, 
the  main  opinion  having  been  signed  by  a 
majority  of  the  court,  I  see  no  impropriety 
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in  adding  a  few  words.    Judge  GoBe  sayt: 
"It  was  conceded  at  the  bar,  and  it  cannot 
be  doubted,   that  a  judge   cannot   qoalify 
himself  to  hold  an  office  other  than  a  jn- 
dicial  one  during  his  elective  term,  by  r»- 
ignation  or  by  any  other  act  on  his  part.** 
The  major  premise  may  be  snpported  by 
elaboration  of  his  argument.    If  the  law  is 
not  as  we  have  declared  it  to   be,   if  the 
spirit  of  the  Constitution   ia   to  be   over- 
come by  its  alleged  letter,  applying  in  some 
cases  and  not  in  others,  if  there  is  no  ques- 
tion of  public  policy  which  controls  the  ju- 
dicial officer  for  his  full  term,  if  the  consti- 
tutional provision  was  not  made  to  contrd 
the  political  activities  of  the  incumbent,  the 
man,  as  contradistinguished  from  the  mere 
filling  out  of  a  term,  the  office, — the  right 
of  resignation,  as  well  as  the  right  to  quali- 
fy after  the  term,  could  not  be  denied;  and 
for  this  reason:    The  only  interest  the  pub- 
lic has  in  the  office  is  to  see  that  it  is  filled. 
The  Constitution  and  the  law  provide  for 
filling  vacancies.    After  the  resignation  of  a 
judge  and  the  vacancy  is  filled,  no  public  in- 
terest remains  in  the  individaal.     The  pub- 
lic cares  not  whether  an  office  is  filled  hy  A 
or  B,  so  long  as  it  is  duly  administered. 
Then  why  can  a  judicial  officer  not  rnn  for 
a  political  office?    The  answer  is  to  be  found 
in  the  Constitution.     Its  spirit   is   that   a 
judicial  officer  assents  when  he   comes  to 
the  office  that,  for  the  term  prescribed  in  his 
certificate  of  election,  he  will  divorce  him- 
self from  political  activities.     To  give  the 
Constitution  any  other  meaning  would  de- 
feat its  purpose  entirely.    For  instance:    A 
is  elected  to  a  judicial  position  for  a  four- 
year  term.     During  the  first  two  years  of 
his  incumbency  he  could  not  run  for  a  po- 
litical   office,    but    immediately    upon    tl^ 
intervention  of  the  succeeding  biennial  elec- 
tion, he  might  become  an  active  agent  in 
the  general  politics  of  the  state,  for  the 
alleged  reason  that  his  term  would  expire 
before  he  assumed  the  office  to  which  he  as- 
pired.    The   construction   of   the   minority 
would  keep  a  judge  inactive  for  the  half 
or  two  thirds  of  his  term,  and  leave  him 
free  to  promote  his  ambitions  for  the  last 
two  years  of  his  term.     Such  was  not  the 
purpose  of  the  Constitution.    To  state  any 
one  of  many  possible  cases  meets  the  whole- 
argument,  and  leaves  the  spirit  of  the  fun- 
damental law   unimpaired  and   undimmed. 
Take  another  possibility:     A  judge  is  not 
elected  for  four  years,  but  for  a  term  of 
four    years,    and    until     his    successor    is 
elected    and    qualified.      Suppose    no    sue- 
oessor   is  elected   to  succeed  Judge   Black, 
or,  being  elected,  does    not    qualify    until 
after  the  term  of  governor  commences.    He 
cannot  qualify,  for  the  reason  that  his  term 
is  continuing.     Nor  could   he,   under  the 
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iFcry  letter  of  the  law,  resign  to  take  a 
political  oflSce.  This  is  admitted  by  all. 
Hence,  although  elected,  he  would  not  bo 
free  to  assume  the  duties  of  his  office;  nor 
could  he  qualify  himself  by  resignation,  for 
the  reason  that  he  was  disqualified  at  the 
time  the  term  of  the  other  office  began.  In 
many  of  the  cases  relied  on  by  respondent, 
and  others  that  might  be  mentioned,  it  has 
been  held  that  statutes  providing  that  a 
person  shall  not  be  eligible  unless  over  the 
age  of  twenty-one,  or  unless  he  have  a  cer- 
tificate of  proficiency  in  his  profession,  will 
not  disqualify  the  person  if  the  disability  be 
removed  before  the  term  begins;  that  is,  the 
statute  goes  to  the  term,  and  not  to  the 
election.  These  decisions  are  sound.  The 
spirit  of  the  law  is  not  broken,  but  enforced. 
But  here*  the  question  of  eligibility  .goes 
not  to  personal  qualifications,  but  the  of- 
ficer is  barred  by  his  present  office  or  en- 
vironment. The  spirit  of  the  law  is  en- 
forced in  both  cases. 

Office  holding  is  »  privilege,  and  not  a 
right,  and  it  is  well  within  the  power  of  the 
people  to  insist  that  one  who  accepts  a  com- 
mission for  a  definite  term  shall  forfeit  the 
right  to  publicly  aspire  to  any  other  office, 
or  an  office  of  a  different  character,  not 
while  he  remains  an  incumbent,  but  for  a 
definite  time.  The  constitutional  provision 
was  written,  not  to  protect  the  office,  for  it 
needs  no  protection,  but  to  restrain  the  man. 
If  it  is  not  so  accepted,  it  serves  no  pur- 
pose, and  had  better  have  been  omitted  en- 
tirely. 

Morris,  J.,  concurs  in  the  opinion  of 
Chadwlck,   J. 

Crow,  J.,  dissenting: 

I  am  unable  to  concur  In  the  conclusion 
reached  by  the  majority.  The  words  of  § 
15,  art*  4,  of  the  state  Constitution,  are  so 
plain  and  simple  that  no  necessity  exists 
for  the  elaborate  argument  to  which  resort 
is  made  in  support  of  the  construction  an- 
nounced in  the  majority  opinion.  It  is  con- 
ceded that  Judge  Black's  present  term  will 
expire  on  January  13,  1913,  and  that  the 
next  gubernatorial  term  will  not  commence 
until  January  15,  1913.  The  Constitution 
reads:  "The  judges  of  the  supreme  court 
and  the  judges  of  the  superior  court  shall 
be  ineligible  to  any  other  office  of  public 
employment  than  a  judicial  office  or  em- 
ployment, during  the  term  for  which  they 
shall  have  been  elected."  These,  words 
clearly  and  concisely  say  "ineligible  to  any 
other  office,"  not  ineligible  to  be  a  candidate 
or  to  be  elected.  As  suggested  in  the  ma- 
jority opinion,  "There  were  lawyers  of 
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great  learning,  experience,  and  ability  in 
the  convention  that  framed  our  Consti- 
tution," and  it  would  seem  that  an 
intention  to  prohibit  judges  from  being  can- 
didates for  nonjudicial  offices  during  their 
judicial  terms  could  have  been  easily  stat- 
ed at  the  instance  of  the  eminent  lawyers, 
by  the  use  of  such  words  as  "ineligible  to 
be  elected"  or  "ineligible  to  be  a  candi- 
date." But  no  such  words  were  used.  As 
a  matter  of  ethics,  I  heartily  concur  in 
the  wholesome  idea  expressed  in  the  ma- 
jority opinion,  that  no  judge  should  under 
any  circumstances  become  a  candidate  for 
or  campaign  for  any  nonjudicial  office  while 
serving  as  a  judge  or  during  his  term  as 
judge.  But  I  am  unable  to  conclude  that 
such  views  should  lead  me  into  the  position 
of  placing  the  construction  on  the  Consti- 
tution which  the  majority  have  adopted. 

In  Bradfleld  v.  Avery,  16  Idaho,  769,  23 
L.R.A.(N.S.)  1228,  102  Pac.  687,  the  court 
announces  a  view  contrary  to  that  an- 
nounced in  the  majority  and  the  concurring 
opinion.  While  it  is  true  that  Judge  Gose 
seeks  to  distinguish  this  case  and  others 
cited  by  counsel  for  defendants,  it  seems  to 
rae  that  the  reasoning  of  the  Idaho  court  is 
convincing.  In  a  notation  to  this  case  as 
reported  in  23  L.R.A.(N.S.)  1228,  the  an- 
notator  says:  "The  cases  discussing  this 
question  are  quite  evenly  divided,  and, 
while  perhaps  the  majority  are  in  accord 
with  Bradfield  v.  Avery,  there  is  consid- 
erable authority  to  the  contrary.  The 
question  has  arisen  most  frequently  under 
statutory  or  constitutional  provisions  us- 
ing the  word  'eligible'  in  connection  with 
certain  qiuiHfications  or  disqualifications 
for  public  office.  That  such  a  provision  re- 
lates to  the  time  of  taking  office,  instead 
of  the  election  or  appointment,  was  held 
in  the  following  cases:  State  ex  rel. 
Thornburg  v.  Huegle,  135  Iowa,  100,  112 
N.  W.  234;  People  v.  Hamilton,  24  111. 
App.  609;  Hoy  v.  State,  168  Ind.  506,  81  K. 
K.  509,  11  Ann.  Cas.  '944;  Brown  v.  Goben, 
122  Ind.  113,  23  N.  £.  519;  Shuck  v.  State, 
136  Ind.  63,  35  N.  E.  993;  Demaree  v. 
Scates,  50  Kan.  275,  20  L.R.A.  97,  34  Am. 
St.  Rep.  113,  32  Pac.  1123;  Kirkpatrick  v. 
Brownfield,  97  Ky.  558,  29  L.R.A.  703,  53 
Am.  St.  Rep.  422,  31  S.  W.  137;  State  ex 
rel.  Broatch  v.  Moores,  52  Neb.  770,  78 
X.  W.  299."  I  think  the  doctrine  an- 
nounced in  the  cases  cited  by  the  anno- 
tator  should  be  controlling  here. 

The  writ  should  be  denied.  I  therefore 
dissent. 

Fnllerton,  J^  concurs  in  the  dissent  of 
Crow,  J. 
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V. 

CAMPBELL  COLLEGE,  Appt. 
(87  Kan.  597,  126  Pae.  25.) 

Will  •—  reformation  ~  power. 

1.  The  court  has  no  power  to  reform  a 
will,  80  as  to  conform  to  the  intentions  of 
the  testator,  shown  by  external  evidence  to 
be  different  from  those  expressed  in  the  in- 
strument. 

Same  *  testamentary  capacity  —  mis- 
take as  to  property. 

2.  The  fact  that  a  testator  is  grossly 
mistaken  as  to  the  extent  of  his  estate  does 
not  establish  a  want  of  testamentary  ca- 
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pacity;  the  true  test  in  this  regard  being 
whether  he  is  capable  of  comprehending 
the  quantity  of  his  property  and  its  value. 

Same  *  setting  aside  portion  of  will. 

3.  If  a  portion  of  a  will  may  ever  be  set 
aside  for  want  of  testamentary  capaeity, 
while  the  rest  is  upheld,  it  c^n  only  be 
where  the  testator,  being  able  to  transact 
business  generally,  and  capable  of  disponing 
of  his  property  in  other  respects,  is  unable, 
by  reason  of  some  specific  delusion  or  men- 
tal defect^  to  comprehend  the  effect  of  the 
provision  in  question. 

Kvidenoe  •»  want  of  testantienUiry  ca- 
pacity *  snlBciency. 

4.  Evidence  that  a  testator,  who  was 
otherwise  competent,  made  a  college,  in 
which  he  had  previously  shown  no  interest, 
his  residuary  legatee,  under  the  belief  that 
his  estate  was  practically  exhausted  by 
specific  bequests,  when  in  fact  the  residue 
amounted  to  more  than  two  thirds  of  the 


Note,  —  May  part  of  a  trill  be  Bet  aside 
for  loch  of  testamentary  eaptieity  or 
undue  influence  and  the  renuUnder 
upheld. 

There  seems  to  be  no  valid  reason  why 
the  question  stated  in  the  title  to  this  note 
should  not  be  answered  in  the  affirmative, 
at  least  where  the  undue  influence  or  lack 
of  testamentary  capacity  goes  only  to  a 
separable  part  of  the  will  upon  which  the 
remaining  parts  are  not  dependent.  And  as 
a  matter  of  fact  the  decisions  are  to  that 
effect,  although  the  law  as  to  the  undue-in- 
fluence phase  of  the  question  is  more  clear- 
ly settled. 

A  number  of  cases  which  fall  within  the 
scope  of  this  note  are  treated  at  pp.  973  et 
seq.  of  the  note  to  Conoway  v.  Fulmer,  34 
L.R.A.(N.S.)  963,  covering  the  general  sub- 
ject, "Contents  of  will  as  affecting  right  to 
probate,"  and  reference  is  made  to  that 
note  for  such  cases.  Other  cases  which 
have  passed  upon  the  question  stated  fol- 
low. 

In  Snodgrass  v.  Smith,  42  Colo.  60,  94 
Pac.  312,  15  Ann.  Cas.  548,  it  was  said  that 
where  there  are  several  separate  and  in- 
dependent legacies,  a  showing  that  the 
giving  of  one  of  such  legacies  was  the  re- 
sult of  fraud  and  undue  influence  did  not 
necessarily  render  the  remaining  legacies 
void,  and  that  the  will  should  not  be  re- 
fused probate  as  to  the  undisputed  legacies, 
at  least  without  affording  the  legatees 
therein  an  opportunity  to  be  heard.  And 
in  Ke  Baker,  2  Redf.  179,  it  was  held  that 
the  surrogate  of  New  York  county  could 
reject  the  separable  part  of  a  will  which 
had  been  procured  by  undue  influence,  and 
admit  the  residue  of  the  instrument  to  pro- 
bate. And  see  dictum  in  Cuthbertson's  Ap- 
peal. 97  Pa.  163. 

And  in  Re  Welsh,  1  Redf.  238,  the  resid- 
uary clause  and  the  clause  appointing  an 
executor  were  refused  probate  as  being  the 
result  of  undue  influence,  and  the  residue 
of  the  will  admitted. 

And  in  Re  Cooper,  75  N.  J.  Eq.  177,  71 
41  L.R.A(N.S.) 


Atl.  676,  affirmed  in  Harrison  v.  Axtell,  76 
N.  J.  £q.  614,  75  Atl.  1100,  it  was  said 
that  in  a  proper  case  part  of  a  will  may  be 
set  aside  because  of  undue  influence,  but 
that  where  it  is  impossible  to  determine  to 
what  extent  specific  legacies  have  been 
tainted  by  the  undue  influence,  the  whole 
will  must  either  be  refused  or  admitted  to 
probate. 

And  in  some  instances  the  courts,  in  hold- 
ing that  parts  of  a  will  may  be  rejected  for 
undue  influence  and  the  residue  upheld, 
have  made  no  reference  as  to  whether  or 
not  the  parts  of  the  will  which  were  re- 
jected were  separate  and  independent  from 
the  parts  upheld;  but  it  would  seem  that 
had  the  latter  parts  not  been  separable 
they  would,  of  necessity,  have  fallen  with 
the  rejected  parts.  Thus  in  Steadman  v. 
Steadman,  10  Sadler  (Pa.)  539,  14  Atl. 
406,  where  it  was  contended  th&t  parts  of 
a  will  were  executed  under  undue  influenee, 
it  was  held  that  the  jury  could  find  against 
the  will  except  as  to  so  much  of  it  as  pro- 
vided for  devises  not  alleged  to  have  been 
procured  by  undue  influence.  And  in  Coun- 
cill  V.  Mayhew,  172  Ala.  295,  55  So.  314, 
the  charge,  "where  a  will  is  shown  to  be 
the  result  of  undue  influence  only  as  to 
part  of  the  instrument  or  its  provisions,  it 
is  not  wholly  void.  In  such  case  it  would 
be  set  aside  in  part  and  sustained  as  to 
the  remainder," — ^was  held  to  assert  a  cor« 
rect  proposition  of  law. 

So,  in  Henry  v.  Hall,  106  Ala.  84,  54 
Am.  St.  Rep.  22,  17  So.  187,  it  was  held 
that  where  part  of  a  will  is  slM)wn  to  be  the 
result  of  undue  influence  and  part  the  free 
act  of  the  testator,  the  will  is  not  wholly 
void,  but  that  the  provisions  resulting  from 
undue  influence  would  be  set  aside  and  the 
remainder  of  the  will  sustained.  And  see 
dictunif  in  Old  Colony  Trust  Co.  ▼.  Bailey, 
202  Mass,  283,  88  N.  E.  898,  to  the  effect 
that  where  part  of  a  will  is  procured  by 
undue  influence  and  the  remainder  is 
not,  the  part  improperly  procured  may  be 
rejected  and  the  residue  admitted  to  pro- 
bate. 
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whole,  is  not  sufficient  to  warrant  a  finding 
of  a  want  of  capacity  to  make  such  prori- 
sion. 

(July  6,  1012.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cowley  Coun- 
ly  in  plaintiffs'  favor  in  an  action  brought 
to  set  aside  the  will  of  Nancy  V.  Shaw, 
deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  C.  Johnson,  A.  E.  Crane, 
K.  D.  Woodbnrn,  and  F.  T.  Woodburn, 
for  appellant: 

It  is  immaterial  whether  the  testator 
knew  the  value  of  his  estate. 

Roller  ▼.  Kling,  160  Ind.  150,  49  N.  £. 
948;  Re  Livingston,  —  N.  J.  — ,  37  Atl. 
770;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2 
L.R.A.  668,  8  S.  E.  493. 


Testatrix  was  perfectly  competent  to 
make  the  will. 

Jarman,  Wills,  6th  ed.  chap.  3;  Hudson 
V.  Hughan,  66  Kan.  152,  42  Pac.  701;  28 
Am.  &  Eng.  Enc.  Law,  76;  Coleman  ▼. 
Robertson,  17  Ala.  84;  Barnes  ▼.  Barnes, 
66  Me.  286;  Re  Oleespin,  26  N.  J.  £q. 
623;  Tomkins  ▼.  Tomkins,  1  Bail.  L.  92, 
19  Am.  Dec.  656;  Delaney  v.  Salina,  34 
Kan.  632,  9  Pac.  271. 

Messrs.  A.  M.  Jackson  and  A.  Ij. 
Noble,  for  appellees: 

Testatrix,  being  of  unsound  mind,  the 
will  is  invalid. 

Lisle  V.  Couchman,  146  Ky.  346,  142  S. 
W.  1031;  Beemer  v.  Beemer,  252  111.  452, 
96  N.  £.  1068;  Councill  v.  May  hew,  172 
Ala.  296,  66  So.  314;  Howe  v.  Richards, 
112  Iowa,  220,  83  N.  W.  909;  Hudson  v. 
Hughan,  66  Kan.  162,  42  Pac.  701;  Turner 


And  in  Kentucky,  which  has  a  statutory 
provision  for  a  jury  ''to  try  whether  or  how 
much  of  any  testamentary  paper  introduced 
is  or  is  not  the  last  will  of  the  testator," 
it  was  held,  in  Wills  v.  Tanner,  13  Ky.  L. 
Rep.  741,  18  S.  W.  166,  error  to  refuse  to 
instruct  the  jury  that  "if  they  find  .  .  . 
that  any  clause  of  the  paper  .  .  .  was 
procured  by  the  undue  influence  .  .  . 
of  the  person  .or  persons  taking  under  said 
clause  .  .  .  they  should  find  that  such 
clause  of  said  paper  is  not  the  true  last 
will,"  the  ground  of  the  decision  being  that 
such  refusal  constrained  the  jury  to  sus- 
tain the  will  as  an  entirety  in  order  to  up- 
hold the  valid  portion. 

But  it  has  been  held  that  when  the  exe- 
cution of  the  will,  as  distinguished  from 
any  particular  provision  or  provisions 
thereof,  is  procured  by  undue  influence  ex- 
ercised by  one  of  the  legatees,  the  whole 
will  must  fail  and  the  innocent  legatees 
suflTer  in  common  with  the  guilty.  Morris 
V.  Stokes,  21  Ga.  552. 

There  seems  to  be  but  one  case  (Ran- 
dolph V.  Lampkin,  90  Ky.  651,  10  L.R.A. 
87,  14  S.  W.  438)  wherein  it  has  been  in- 
timated that  the  same  rule  could  not  apply 
in  ease  of  want  of  testamentary  capacity 
as  in  case  of  undue  influence;  it  being  said 
therein  that,  although  a  will  may,  on  ac- 
count of  undue  influence,  be  declared  in- 
valid as  to  one  devisee  while  upheld  as  to 
others,  one  portion  of  it  cannot  be  rejected 
for  want  of  sufiicient  testamentary  ca- 
pacity, while  another  portion,  written  at 
the   same   time   and   no  more   plainly  ex- 

eressed,  is  adopted  as  testator's  last  will, 
ut  this  ruling  undoubtedly  should  be  con- 
fined strictly  to  its  terms,  since,  as  before 
stated,  it  is  possible  to  conceive  statements 
of  facts  which  would  bring  the  cases  within 
the  rule  announced  in  the  third  headnote 
to  H01.ME8  V.  Campbell  College,  as  well 
as  cases  where  parts  of  a  will  were  executed 
at  different  times,  as  to  one  or  more  of 
which  the  testator  was  of  deposing  mind, 
while  as  to  another  or  others  he  was  nan 
com^p08  mentis, 
41  L.R.A.(N.S.) 


The  cases  which  follow  have  touched  upon 
the  question  of  lack  of  mental  capacity  as 
affecting  the  validity  of  a  part  of  the  will 
only.  In  Haddock  ▼.  Trotman,  1  Fost.  A 
F.  31,  where  the  question  was  whether  the 
testatrix  was  of  sound  and  deposing  mind 
at  the  time  she  made  the  will,  the  jury 
were  instructed  that  if  they  should  think 
"that  the  testatrix  had  the  will  and  inten- 
tion expressed  by  the  will  with  respect  to 
a  devise  to  S.  L.,  but  had  not  the  will  and 
intention  expressed  with  respect  to  M.  J. 
£.,  I  am  of  opinion  that  you  may  find  a 
verdict  for  defendant  S.  L.  as  to  the  one 
moiety,  and  that  the  other  moiety  should 
be  undisposed  of  by  the  will."  And  in 
Guillamore  v.  O'Orady,  2  Jones  &  L.  210, 
where  the  question  was  as  to  the  proper 
form  of  issue  where  a  will  is  impeached  on 
the  grounds  that  the  testator  was  not  of 
sound  mind,  and  that  particular  devises 
were  invalid  because  of  undue  influence, 
it  was  held  that  the  proper  way  was  to 
take  the  parts  of  the  will  which  were  not 
disputed  on  the  ground  of  undue  influence, 
and  ask  the  jury  whether  the  testator  made 
the  devises  enumerated  therein,  and  then 
to  take  the  other  parts  and  ask  whether  he 
made  those,  thus  at  least  impliedly  hold- 
ing that  the  will  could  be  upheld  as  to  any 
parts  found  to  have  been  made  by  the  tes- 
tator while  of  sound  mind  or  not  unduly 
influenced.  And  in  Allen  v.  M'Pherson,  1 
H.  L.  Cas.  191,  11  Jur.  785,  it  was  said 
that  the  ecclesiastical  court  had  power  to 
refuse  probate  to  that  part  of  a  codicil  re- 
lating to  a  devise  to  one  as  to  whom  the 
testator  while  of  unsound  mind  had  been 
unduly  influenced,  and  to  admit  the  re- 
mainder of  the  instrument.  So,  in  Burger 
V.  Hill,  1  Bradf.  360,  it  was  said  by  way 
of  argument  that  "part  of  a  will  may  be 
established  and  part  refused  probate  if 
incapacity,  fraud,  or  imposition  be  shown 
at  the  time  of  the  execution  of  the  latter 
part.  And  in  Re  Welsh,  supra,  it  was  said 
that  part  of  a  will  may  be  refused  probate 
and  tne  residue  admitted  in  case  of  incom- 
petency as  to  the  former  part,      G.  J.  C. 
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V.  Anderson,  236  Mo.  623,  130  S.  W.  180; 
King  T.  King,  19  Ky.  L.  Rep.  868,  42  S.  W. 
347;  Burkhart  t.  Gladish,  123  Ind.  337, 
24  N.  E.  118;  Spratt  v.  Spratt,  76  Mich. 
384,  43  N.  W.  627;  Dunaway  v.  Smoot, 
23  Ky.  L.  Rep.  2289,  67  S.  W.  62;  Swy- 
gart  V.  Willard,  166  Ind.  25,  76  N.  E.  755 ; 
Bean  v.  Bean,  144  Mich.  699,  108  N.  W. 
369;  Johnson  ▼.  Farrell,  215  111.  542,  74 
N.  E.  760;  Petefish  v.  Baker,  176  111.  448, 
52  N.  £.  71;  Greene  v.  Greene,  145  111. 
204,  33  N.  E.  941;  2  Taylor,  Med.  Jur. 
554;  Campbell  v.  Campbell,  130  III.  466, 
6  L.R.A.  167,  22  N.  E.  620;  Drum  v. 
Capps,  240  111.  524,  88  N.  E.  1020;  Dillman 
▼.  McDanel,  222  111.  276,  113  Am.  St.  Rep. 
400,  78  N.  E.  691;  Turner  ▼.  Cheeaman,  15 
N.  J.  Eq.  243. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Nancy  V.  Shaw  executed  a  will  July  24, 
1909,  making  specific  bequests,  amounting 
to  $7,715,  to  some  forty  different  benefi- 
ciaries, in  sums  ranging  from  $6  to  $1,500, 
and  naming  Campbell  College  as  residuary 
legatee.  She  died  October  7,  1909,  at  the 
age  of  sixty- eight  years.  Her  estate  was 
worth  $26,000,  consisting  mainly  of  two 
farms  in  Cowley  county,  where  she  lived, 
together  containing  480  acres.  The  will 
having  been  admitted  to  probate,  some  of 
the  heirs  brought  an  action  to  set  it  aside 
because  of  undue  influence  and  want  of 
testamentary  capacity.  A  demurrer  to  the 
evidence  was  sustained,  so  far  as  related  to 
the  former  ground;  but  upon  the  latter  the 
court  set  aside  the  residuary  clause,  sus- 
taining the  will  in  all  other  respects.  The 
college  appeals. 

Among  other  matters,  the  court  found 
that  in  1908,  during  the  trial  of  a  caae 
before  a  justice  of  the  peace,  to  which  she 
was  a  party,  the  testator  was  nervous  and 
excited,  without  apparent  reason,  and  faint- 
ed and  broke  down  while  testifying  as  a 
witness,  causing  some  of  those  present  to 
regard  her  actions  as  strange  or  queer; 
that  she  was  forgetful,  and  her  talk  was 
disconnected;  that  she  complained  that  her 
sisters  did  not  visit  her  when  she  was 
sick,  although,  in  fact,  they  yisited  her 
frequently;  that  she  believed,  without  any 
proof,  that  her  relatives  wanted  her  prop- 
erty, and  would  try  to  defeat  any  disposi- 
tion of  it  that  was  not  satisfactory  to 
them;  that  this  belief  was  without  found- 
ation in  fact,  but  the  evidence  did  not 
show  that  she  had  no  information  on  which 
it  might  be  based,  or  that  she  persisted  in 
it  against  evidence  and  probability,  and 
after  argument  to  the  contrary.  The  find- 
ings upon  which  the  judgment  mainly  rests 
were  as  follows: 
41  L.R.A.(N.S.) 


"Mrs.  Shaw  never  intended  to  give  to 
this  college  a  sum  very  much  in  excess  of 
$500.  She  did  not  know  she  was  giving 
the  college  nearly  three  fourths  of  her  es- 
tate when  she  signed  the  will.  .  .  . 
Mrs.  Shaw  did  not  fully  comprehend  the 
nature  and  effect  of  the  disposition  of  her 
estate  she  was  making  when  she  signed 
this  will.  She  intended  that  her  estate, 
after  the  payment  of  the  specific  bequests 
to  those  who  lived  in  her  family,  and  thas« 
for  charity  and  church  purposes  and  the 
bequest  to  the  college,  should  be  divided 
among  her  relatives  and  the  relatives  of 
her  husband,  named  in  the  will.  She  made 
the  will  under  the  belief  that  the  specific 
bequests  would  dispose  of  practically  all  of 
her  estate. 

''Mrs.  Shaw's  mind,  at  the  time  this 
will  was  signed,  was  impaired  by  old  age, 
by  worry  over  her  property  and  the  fancied 
conduct  of  some  of  her  relatives,  ajid  by 
disease,  so  that,  while  she  was  able  to 
transact  the  business  of  renting  her  land 
and  looking  after  collecting  the  rents,  and 
having  her  pension  looked  after  and  her 
will  made,  she  was  not  able  to  fully  com- 
prehend the  nature  and  effect  of  the  dis- 
position of  her  property  made  by  this  will, 
and  that  the  college  would  receive  nearly 
three  fourths  of  her  estate. 

"The  evidence  does  not  show  that  Mrs. 
Shaw  was  of  unsound  mind,  in  the  sense 
that  she  did  not  know  what  she  was  doing 
when  she  signed  the  will,  or  was  nnable 
to  attend  to  her  ordinary  business.  She 
knew  to  whom  she  wanted  the  property  to 
go,  and  that  the  will  gave  it  to  the  per- 
sons and  institutions  to  whom  she  wanted 
to  leave  it,  so  far  as  the  specific  bequests 
are  concerned." 

The  last  finding  quoted  must  be  regarded 
as  definitely  establishing  the  fact  that,  so 
far  as  general  capacity  was  concerned,  the 
testator  was  competent  to  make  a  wii..  It 
necessarily  disposes  of  the  evidence  of  her 
eccentric  conduct  by  determining  that  she 
had  the  capacity  to  attend  to  ordinary 
business,  and  intelligently  to  plan  a  dis- 
tribution of  her  property  among  a  large 
number  of  persons,  with  appropriate  spe- 
cial provisions  as  to  each.  Whether  a  part 
of  a  will  can  ever  be  set  aside  for  want  of 
testamentary  capacity,  while  the  rest  of  it 
is  upheld,  appears  to  be  a  novel  question. 
A  portion  of  a  will  may  be  refused  pro- 
bate, because  of  undue  influence,  while  the 
remainder  is  admitted.  Re  Welsh,  1  Redf. 
238;  note,  31  Am.  St.  Rep.  691.  An  in- 
sane delusion  of  a  testH-tor  will  not  in- 
validate his  will,  unless  it  affects  the  dis- 
position of  his  property  (note,  37  UKJk. 
265,  first  column;  20  Deoen.  Dig.  p.  901, 
§  38-2);   and,  possibly,  the  provisions  re- 
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suiting  from  it  might  be  eliminated  and  i 
the  remainder  enforced,  although  authority 
on  the  subject  seems  to  be  lacking.  Per- 
haps, if  a  finding  had  been  made^  upon 
sufficient  evidence,  that  Mrs.  Shaw  was 
under  an  insane  delusion  regarding  Camp- 
bell College,  which  caused  her  to  name  it 
as  her  residuary  legatee,  the  judgment  ren- 
dered might  be  upheld.  But  there  was 
neither  finding  nor  evidence  to  that  effect. 
We  think  that,  fairly  interpreted,  the 
findings  may  be  thus  summarized:  Mrs. 
Shaw  had  capacity  to  make  her  will.  She 
believed  the  specific  bequests  practically 
exhausted  her  property;  and  it  was  only 
because  of  such  belief  that  she  allowed  the 
provision  to  stand,  giving  the  residue  to 
the  college.  If  she  had  known  its  real 
value,  she  would  have  left  it  to  her  heirs. 
The  provision  cannot  be  stricken  from  the 
will,  however,  merely  because  it  was  the 
result  of  a  mistake  of  fact  on  her  part. 
This  would  be  in  effect  to  reform  the  will, 
and  the  court  possesses  no  such  power. 
'^Neither  the  will,  nor  any  part  of  it,  is 
affected  by  any  mistake  of  law  or  fact 
which  induced  the  testator  to  make  it;  and 
the  court  cannot  amend  or  modify  it,  so 
as  to  conform  to  what  they  imagine  the 
testator  would  have  done  but  for  such  mis- 
take. For  example,  the  will  cannot  be  de- 
nied probate,  nor  any  of  its  provisions 
limited  or  enlarged  in  efToct,  because  the 
testator  did  not  understand  their  legal  ef- 
fect, nor  truly  appreciate  the  proportions 
in  which  his  property  would  be  thereby 
distributed;  nor  because  he  would  or  might 
ha\*e  made  a  different  will."     Rood,  Wills, 

5  165.     See  also  2  Pom.   Eq.  Jur.   3d  ed. 
§   871;    note,   65  Am.   St.   Rep.   621;   note, 

6  L.R.A.(N.S.)    044;    note,    16   Ann.   Gas. 
141. 

A  knowledge  by  the  testator  of  the  ex- 
tent of  his  estate  is  sometimes  spoken  of 
as  necessary  to  give  validity  to  his  will 
(20  Decen.  Dig.  p.  006,  §  60)  ;  but  the 
true  test  is  whether  he  is  capable  of  un- 
derstanding it.  "Actual  comprehension  of 
the  nature  and  extent  of  one's  property  is 
not  an  essential  element  of  testamentary 
capacity.  The  capacity  to  know  is  what 
the  law  regards."  28  Am.  k  Eng.  Enc. 
Law,  73;  Roller  v.  Kling,  150  Ind.  150, 
164,  40  N.  E.  048;  Reichenbach  v.  Rud- 
dach,  127  Pa.  564,  500,  18  Atl.  432.  It 
is  true  that  here  the  trial  court  found  in 
terms  that  Mrs.  Shaw  "was  not  able  to 
fully  comprehend  the  nature  and  effect  of 
the  disposition  of  her  property  made  by 
this  will,  and  that  the  college  would  re- 
ceive nearly  three  fourths  of  her  estate." 
If  this  is  ta  be  interpreted  literally,  rather 
than  as  a  statement  that  she  did  not  in 
fact  know  the  extent  to  which  the  college 
4]  L.R.A.(N.S.) 


would  profit  by  the  will,  we  feel  con- 
strained to  hold  that  it  must  be  disregard- 
ed for  want  of  evidence  to  support  it. 
The  testimony  regarding  her  eccentric  con- 
duct does  not  answer  the  purpose;  for  it 
is  disposed  of  by  the  finding  that  she  had 
capacity  to  manage  her  business,  and  to 
execute  every  part  of  the  will,  excepting 
the  residuary  clause.  There  is  nothing  in 
the  record  to  indicate  that  she  was  in- 
capable of  comprehending  the  value  of  her 
lands,  or  was  under  any  insane  delusion 
on  that  subject,  or  on  any  other.  The 
court  found,  in  effect,  that  her  belief  that 
her  relatives  contemplated  contesting  her 
will,  although  without  foundation  in  fact, 
was  based  upon  information  she  had  re- 
ceived, and  was  not  maintained  against 
evidence  and  probability,  and  after  argu- 
ment to  the  contrary.  It  therefore  did 
not  amount  to  a  delusion.  28  Am.  k  Eng. 
Enc.  Law,  80;   note,  87  LJLA.  261. 

An  earlier  will  was  executed  April  17, 
1900.  It  was  prepared  by  a  lawyer  from 
a  memorandum,  including  a  specific  be- 
quest of  $1,000  to  the  local  United  Breth- 
ren Church  and  one  of  $500  to  Campbell 
College,  which  was  omitted  from  the  first, 
but  was  inserted  in  the  second,  will.  In 
sending  to  her  the  form  for  this  first  will, 
the  lawyer  wrote:  "I  noted  that  you  had 
no  provision  for  any  balance  that  remained 
after  paying  off  all  the  gifts.  But  I  re- 
membered that  you  said  that  whatever  bal- 
ance remained  you  wanted  to  go.  to  the  U. 
B.  Church,  so  I  stated  it,  as  you  will  see 
in  §  19."  In  a  letter  directing  the  prepa- 
ration of  a  new  draft  making  various 
changes,  she  wrote:  "If  there  is  any  mon- 
ey left  of  my  estate  it  may  go  to  Camp- 
bell College  in  place  of  the  United  B. 
Church."  One  witness  testified  that  she 
had  heard  Mrs.  Shaw,  after  referring  to 
what  she  intended  giving  her  heirs  and 
the  heirs  of  her  deceased  husband,  say  that 
she  was  going  to  give  the  remainder  of  her 
property  to  the  church.  A  witness,  who 
testified  that,  from  a  writing  made  by  Mrs. 
Shaw,  he  prepared  the  memorandum  from 
which  the  first  will  was  drawn,  said  that 
after  the  copy  was  made  she  spoke  of  giv- 
ing something  to  some  college, — he  didn't 
remember  what  one.  The  draftsman  of  the 
will  testified  that  Mrs.  Shaw  and  her  hus- 
band had  talked  with  him  about  the  prepa- 
ration of  a  joint  will,  and  in  the  course 
of  the  conversation  said  that  they  intended 
to  leave  most  of  their  property  "to  church 
or  educational  purposes,  for  what  they 
would  consider  benefiting  young  people." 
The  court  found  that  she  had  not  taken 
any  particular  interest  in  church  work, — 
not  more  than  the  ordinary  member  of  a 
country  church;  that  she  had  only  a  limit- 
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ed  educAtiott,  and  never  manifested  any 
particular  interest  in  education;  that  there 
was  no  evidence  that  she  had  ever  talked 
with  anyone  about  colleges  or  coll^ie  work 
or  school  work;  that  she  told  two  neigh- 
bors that  she  was  going  to  leave  $500  to 
the  church;  that  she  never  talked  with 
anyone  about  leaving  any  of  her  property 
to  Campbell  College,  or  had  in  mind  leav- 
ing anything  to  it  until  writing  the  letter 
already  referred  to;  that  there  was  no  evi- 
dence that  prior  thereto  she  knew  of  the 
college,  or  took  any  interest  in  it,  or  had 
heard  of  it,  except  that  there  had  been  a 
picture  of  it  hanging  in  the  church,  which 
she  might  have  seen.  Upon  a  motion  for 
a  new  trial,  an  affidavit  of  the  draftsman 
of  the  will  was  presented,  to  the  effect 
that  in  a  number  of  conversations  Mrs. 
Shaw  had  discussed  the  value  of  the  estate, 
and  in  June,  1909,  had  told  him  that  if 
she  died  as  soon  as  she  expected  the  resi- 
due to  be  willed  to  Campbell  College  would 
exceed  $15,000.  Upon  this  record  the  deci- 
sion of  the  trial  court,  that  Mrs.  Shaw 
did  not  know  the  value  of  her  property,  is 
not  subject  to  review;  but,  as  already 
stated,  it  does  not  warrant  the  setting 
aside  of  any  part  of  the  will.  The  findings 
as  to  her  intentions  would  also  be  unas- 
sailable, if  that  matter  were  to  be  arrived 
at  otherwise  than  by  the  interpretation  of 
the  instrument  itself.  But  we  find  noth- 
ing to  support  the  view  that,  being  of 
sound  mipd  in  other  respects,  she  was  in- 
capable of  comprehending  the  value  of  her 
estate  and  the  effect  of  the  legacy  to  the 
college. 

A  finding  was  made  that  the  evidence 
did  not  show  that  Mrs.  Shaw  read  the  will, 
or  that  it  was  read  to  her,  before  its  exe- 
cution. This  cannot  affect  the  matter,  in 
view  of  the  fact  that  the  will  was  upheld, 
except  as  to  the  residuary  clause;  and  that 
was  in  accordance  with  her  direction. 

The  judgn^ent  is  reversed  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendants. 


KANSAS  SUPRBME  OOURT. 

B.  P.  EVANS 

V. 

CENTRAL  LIFE  INSURANCE  COMPANY, 

AppL 

(87  Kan.  641,  125  Pac.  86.) 

Insurance  —  failure  to  read  application 
—  rejection. 

1.  One  who  signs  an  application  for  life 
insurance  without  reading  it,  upon  the  as- 

Headnotes  by  Mason,  J. 
41  L.R.A.(N.S.) 


surance  of  the  soliciting  agent  that  It  con- 
forms to  representations  orally  made,  and 
that  such  signing  is  customary,  but  not  nec- 
essary, may  refuse  to  accept  a  policy  ten- 
dered him,  on  the  ground  that  it  does  not 
meet  such  representations,  notwitlistanding 
the  application  contains  a  provision  that  no 
statement  made  by  the  solicitor  would  affect 
the  rights  of  Uie  company  unless  embodied 
in  the  written  application. 

Same  —  recovery  of  premlmii. 

2.  Where  such  applicant  has  been  com- 
pelled to  pay  to  an  innocent  holder  a  nego- 
tiable premium  note  given  at  the  time  of 
such  application,  he  may  recover  from  the 
company  the  amount  so  paid. 

Attorney's  fee  —  right  to. 

8.  In  tiie  absence  of  a  statute  allowing  it, 
a  successful  plaintiff  is  not  entitled  to  re- 
cover his  attorney's  fee,  even  in  an  action 
for  damages  on  account  of  the  defendant's 
fraud  or  malicious  misconduct. 

Damages  —  punitive  —  attorney's  fee. 

4.  A  judgment  purporting  to  be  for  the 
recovery  of  the  plaintiff's  attorney's  fee  can- 
not be  upheld  on  the  theory  that  it  was 
allowed  as  punitive  damages,  where  the 
record  shows  that  no  issue  as  to  the  allow- 
ance of  punitive  damages  was  presented  or 
determined. 

(July  6,  1912.) 

Note.  —  Right  to  reject  or  rescind,  poli- 
cy not  conforming  to  representations 
of  insurer's  agent, 

I.  Scope,  1130. 
II.  Right  to  reject  or  rescind,  in  general 
1131. 

III.  Necessity   that   applicant    rely    upon 

agent's  misrepresentations,  1133. 

IV.  Policy   varyinff   from    agent's    agree- 

ment treated  as  counter  proposal, 
1133. 
V.  Cases  treating  agent's  statements  as 

promissory  representations,  1133. 
VI.  Misrepresentations  made  when  policy 

is  exchanged,  1134. 
VII.  Misrepresentations  made  by  the  agent 
at  time  of  delivering  policy,  1135. 
VIII.  Effect  of  agent's  agreement  that  ap- 
plicant might  reject  policy,   1135. 
IX.  Jdisrepresentations  made  to  illiterate 

persons,  1135. 
X.  Where  application  is  not  intelligible 
to  one  induced  to  insure,  1136. 
XI.  Where  agent  makes  good  his  misrep- 
resentation, 1137. 
XII.  Admissibility  of  parol  evidence  con- 
flicting with  written  applicatioi^ 
1137. 
Xin.  Questions  for  the  jury,  1140. 
XIV.  Miscellaneous,  1141. 

J.  Scope. 

This  note  is  confined  to  the  right  of  the 
insured  to  refuse  to  accept  or  to  rescind  s 
policy  which  is  at  variance  with  the  in- 
surance agent's  representations.  It  does 
not  cover  the  question  whether  retention  of 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harvey  Coun- 
ty in  plaintifiTs  favor  in  an  action  brought 
to  recover  damages  for  fraud  alleged  to  have 
been  committed  by  defendant  through  its 
agents  to  entice  plaintiff  to  purchase  cer- 
tain insurance  policies.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C.  Nicholson,  A.  M.  Keene, 
and  £.  C.  Gates,  for  appellant: 

The  written  application  by  the  appellee 
for  the  insurance  policies  precludes  him 
from  showing  that  any  misrepresentations 
or  agreements  were  made  by  the  soliciting 
agents,  Webb  and  Rawlings,  and  if  the  ver- 
bal statements  and  promises  made  by  such 


agents  cannot  be  shown,  then  the  appellee 
eanifot  recover. 

Alliance  Co-op.  Ins.  Co.  v.  Corbett,  69 
Kan.  564,  77  Pac.  108;  Ruggles  v.  Spindle 
Bottom  Oil  &  Gas  Co.  72  Kan.  662,  83  Pac. 
399;  Blanks  v.  Moore,  139  Ala.  624,  36  So. 
783;  Gardner  ▼.  Fidelity  Mut.  Life  Asso. 
67  Minn.  207,  69  N.  W.  895;  Vette  v.  Evans, 
111  Mo.  App.  588,  86  S.  W.  504;  22  Cyc. 
1431,  note  92;  16  Am.  &  Eng.  Enc.  Law, 
915;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  96 
U.  8.  544,  24  L.  ed.  674. 

Messrs.  Kara  Branlne  and  H.  W.  Hart, 
for  appellee: 

As  between  the  principal  and  third  per- 
sons, the  former  is  responsible  for  all  tor- 
tious acts  done  by  his  agent  in  the  course 


the  policy  by  the  insured  will  constitute  an 
estoppel  binding  upon  him.  Nor  does  it 
cover  the  question  of  the  right  of  the  in- 
sured to  reform  the  contract  because  of  a 
variance.  The  note  also  excludes  cases 
where  actions  were  brought  to  recover  as- 
sessments in  mutual  insurance  companies. 

As  to  the  retention  of  policy  of  insurance 
as  a  waiver  of  mistake  or  fraud  as  to  terms 
of  policies,  see  note  to  Bostwick  v.  Mutual 
L.  Ins.  Co.  67  L.K.A.  705,  and  supplemental 
note  accompanying  Summers  v.  Alexander, 
38  L.R.A.(N.S.)   787. 

As  to  reformation  of  insurance  policies 
for  mistake  of  soliciting  agent,  see  note  to 
Floars  v.  iEtna  L.  Ins.  Co.  11  L.R.A.(N.S.) 
357. 

As  to  cancelation  of  insurance  contract  by 
retArn  of  policy,  see  note  to  Waters  v.  Se- 
curity Life  &  Annuity  Co.  13  L.R.A.  (N.S.) 
805. 

For  a  note  on  effect  of  rejection  of  portion 
of  application  for  insurance,  see  note  to 
New  i'ork  L.  Ins.  Co.  v.  Levy,  5  L.R.A. 
(N.S.)   739. 


II,  Bight  to  reject  or  resoindf  in 

general. 


As  a  general  rule, — as  to  which,  however, 
as  is  subsequently  shown,  there  is  some 
conflict, — it  may  be  stated  that  an  appli- 
cant for  life  insurance  has  a  right  to  reject 
or  rescind,  within  a  reasonable  time,  a 
policy  which  is  at  variance  with  material 
oral  representations  falsely  made  by  the  in- 
surer's agent.  Kleis  v.  Niagara  F.  Ins.  Co. 
117  Mich.  469,  76  N.  W.  166;  Lierheimer 
v.  Minnesota  Mut.  L.  Ins.  Co.  122  Mo.  App. 
374,  99  S.  W.  525;  Clem  v.  German  Ins.  Co. 
29  Mo.  App.  666;  Mecke  v.  Life  Ins.  Co. 
8  Phila.  6;  Equitable  Life  Assur.  Soc.  v. 
Maverick,  —  Tex.  Civ.  App.  — ,  78  S.  W. 
560;  Bostwick  v.  Mutual  L.  Ins.  Co.  116 
Wis.  392,  67  L.R.A.  705,  89  N.  W.  538, 
92  N.  W.  246;  Robinson  v.  Mutual  Re- 
serve L.  Ins.  Co.  182  Fed.  851. 

And  where  an  insurance  agent  falsely 
represented  to  an  applicant  for  insurance 
that  the  application  contained  a  stipula- 
tion that  the  applicant  should  have  the 
41  L.R.A.(N.S.) 


privilege  of  withdrawing  at  any  time  on 
paying  his  proportion  of  the  losses,  and 
the  agent  assured  the  applicant  that  such 
a  provision  would  also  appear  in  the  policy 
issued,  the  applicant,  if  he  acts  within  prop- 
er time,  may  avoid  the  policy  furnished  him 
where  it  appears  that  neither  the  applica- 
tion nor  such  policy  contained  a  provision 
for  the  applicant's  withdrawal,  as  agreed 
with  the  agent.  Susquehanna  Mut.  F.  Ins. 
Co.  V.  Oberholtzer,  172  Pa.  223,  32  Atl. 
1105,  1108. 

And  where  an  insurance  agent  acting 
within  the  scope  of  his  authority  falsely 
represents  that  he  will  obtain  a  policy  for 
an  applicant  for  a  specified  annual  premium, 
which,  after  a  given  number  of  years,  will 
become  self-sustaining,  and  in  another  speci- 
fied period  will  be  paid  by  the  company  in 
full,  together  with  certain  accumulations, 
an  applicant  who  relies  upon  such  represen- 
tations, where  a  materially  different  policy 
is  issued  to  him,  may  rescind  the  contract 
and  recover  back  the  premium  paid,  either 
upon  the  ground  of  fraud,  or  a  breach 
of  contract.  United  States  L.  Ins.  Co.  v. 
Wright,  33  Ohio  St.  533. 

And  where,  by  the  misrepresentations  of 
the  insurer's  agent  that,  under  a  certain 
policy,  after  the  fourth  annual  premium, 
the  dividends  would  pay  up  each  year  one 
of  the  notes  given  for  half  of  the  premium, 
so  that,  within  a  named  time,  the  cash 
premiums  would  be  paid  and  a  certain  num- 
ber of  notes  would  be  outstanding,  which 
could  be  paid  in  a  specified  manner,  the  in- 
sured was  induced  to  take  out  a  policy,  and 
these  representations  subsequently  proved 
to  be  false,  it  was  held  that  the  applicant 
could  maintain  a  bill  in  equity  to  have  the 
policy  declared  void,  and  to  have  a  decree 
for  the  money  paid  as  premium.  Martin 
V.  i¥2tna  L.  Ins.  Co.  1  Shannon,  Cas.  361. 
And  in  this  case  it  was  held  that  where  the 
insured,  after  discovering  the  fraud,  de- 
manded a  substituted  policy  to  which  the 
agent  had  represented  they  were  entitled, 
the  mere  receiving  of  a  policy  of  a  different 
kind  was  not  a  waiver  of  the  right  to  rely 
upon  the  fraud  in  the  original  transaction, 
since,  upon  discovering  that  the  policy  de- 
manded had  not  been  furnished,  they  had  a 
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of  hiB  employment;  and  this  although  the 
principal  did  not  authorize  or  justify  or 
participate  in,  or  indeed  know  of,  such  mis- 
conduct, or  even  if  he  forbade  the  acta  or 
disapproved  of  them. 

Rhomberg  v.  Avenarius,  135  Iowa,  176, 
112  N.  W.  548;  Banks  Bros.  ▼.  Everest,  35 
Kan.  687,  12  Pac.  141;  Dreyfus  v.  Goss,  67 
Kan.  67,  72  Pac.  537;  Ludlow  Saylor  Wire 
Co.  V.  Fribley  Hardware  &  Implement  Co. 
07  Kan.  710,  74  Pac.  237;  Aultman  Thrash- 
ing &  Engine  Co.  v.  Knoll,  71  Kan.  109,  79 
Pac.  1074;  New  York  L.  Ins.  Co.  v.  Mc- 
(lowan,  18  Kan.  316;  Heenrich  v.  Pullman 
Palace  Car  Co.  20  Fed.  100;  Wichita  Sav. 
Bank  v.  Atchison,  T.  &  S.  F.  R.  Co.  20  Kan. 
519. 

The  maker  of  a  negotiable  note,  who  has 


a  valid  defense,  but  makes  payment  there- 
of because  of  its  transfer  to  an  innocent 
purchaser,  is  entitled  to  recover  from  the 
payee,  as  compensatory  or  actual  damages, 
the  amount  paid,  including  expenses  and 
attorneys'  fees,  in  the  action  brought  bj  the 
indorsee. 

Bourke  v.  Spaight,  80  Kan.  387,  102  Pac, 
253;  Burgess  v.  Alcorn,  75  Kan.  735,  90 
Pac  239;  First  Nat.  Bank  v.  Williams,  62 
Kan.  431,  63  Pac  744;  4  Sutherland,  Dam* 
ages,  3d  ed.  §  1178;  Titus  v.  Corkins,  21 
Kan.  723;  Wiley  v.  Keokuk,  6  Kail  95; 
Kansas  P.  R.  Co.  v.  Kessler,  18  Kan.  523; 
Hefiey  v.  Baker,  19  Kan.  9;  Winstead  v. 
Hulme,  32  Kan.  568,  4  Pac.  994;  Dow  v. 
Julien,  32  Kan.  576,  4  Pac.  1000;  Cady  v. 
Case,  45   Kan.   733,  26  Pac  448;    Cole  v. 


right  to  decline  to  accept  any  other  policy, 
and  resort  to  the  court  for  their  redress. 

In  Armstrong  v.  Mutual  L.  Ins.  Co.  121 
Iowa,  362,  96  N.  W.  954,  in  an  action  to 
recover  the  premiums  paid  on  a  policy, 
which  w^as  based  on  the  fraud  of  the  agent 
in  securing  the  application,  the  court  said: 
^'Clearly,  a  party  making  application  for 
life  insurance  is  not  bound  to  accept  a 
policy  differing  in  form  and  provisions  from 
that  which  he  had  the  right  to  believe  and 
did  believe  he  was  to  get.  And  if,  by  fraud 
in  character  such  as  that  the  law  will  take 
notice  of  and  grant  relief  against,  he  is  in- 
duced to  accept  into  his  possession  such 
different  policy,  he  is  not  bound  to  retain 
the  same  and  pay  premiums  thereon.  But 
he  must  return  or  offer  to  return  the  policy 
within  a  reasonable  time;  and  whether  he 
has  done  so  or  not  is  generally  a  question 
of  fact  for  the  jury." 

And  in  Empire  Mut.  Annuity  &  L.  Ins. 
Co.  V.  Avery,  3  Ga.  App.  97,  59  S.  E.  324, 
it  was  held  that  an  applicant  for  insurance 
might  defend  an  action  on  a  note  given  for 
the  premiums,  on  the  ground  that  the  policy 
tendered  was  materially  different  from  that 
agreed  upon  with  the  insurer's  agent. 

And  in  Webb  v.  Moseley,  30  Tex.  Civ. 
App.  311,  70  S.  W.  349,  it  was  held  that  a 
note  given  as  a  premium  on  a  guaranty  of 
the  insurance  agent  that  a  $25,000  paid-up 
policy  would  be  issued  for  a  premium  of 
$1,800  was  voidable  for  failure  of  consid- 
eration, where  the  insurer  refused  to  issue 
such  a  policy,  and  the  note  had  not  passed 
to  an  innocent  holder. 

And  in  a  suit  on  promissory  notes  given 
as  premiums,  where  the  plea  in  defense  sets 
up  a  want  of  consideration  on  the  ground 
that  the  policies  issued  were  not  in  accord- 
ance with  the  instructions  of  the  one  in- 
tended to  be  insured,  to  the  agent  of  the  in- 
surance company  and  did  not  cover  the 
risks  stipulated  in  the  application,  and  the 
issue  in  the  case  was  that  the  polities  never 
were  issued  and  delivered,  it  was  held  that 
a  judgment  of  nonsuit  should  be  entered 
in  the  absence  of  proofs  which  should  have 
been  in  the  possession  of  the  insurance  com- 
pany, showing  that  the  policies  had  been 
41  iUR.A.(N.S.) 


issued,  and  that  they  covered  the  risks 
which  the  applicant  wished  insured.  Eureka 
Ins.  Co.  V.  Tobin,  25  La.  Ann.  121. 

In  McKay  v.  New  York  L.  Ins.  Co.  124 
Cal.  270,  56  Pac.  1112,  in  an  action  to  re- 
cover back  a  premium  paid  upon  a  life  in- 
surance policy,  a  cause  of  action  was  held 
to  be  stated  by  a  complaint  in  aubstance 
alleging  that  the  agent  of  the  insurer  rep- 
resented that  the  company,  in  consideration 
of  the  payment  of  a  specified  annual  pre- 
mium, would  issue  a  policy  in  such  form 
as  to  entitle  the  insured  to  receive  a  given 
sum  of  money  in  case  he  surviyed  tea 
years,  and  that  the  insured  believed  such 
representations  to  be  true,  and  in  reliance 
thereon  and  at  the  instance  of  the  asent 
made  a  written  application  which  the  a^nt 
prepared  and  read,  and  assured  him  it 
was  properly  drawn  and  '*all  right,"  and 
that  the  insured,  induced  by  the  state- 
ments of  the  agent,  signed  the  application 
without  reading  it,  but  that  the  agent  knew 
that  the  representations  were  false  and 
fraudulent,  and  that  the  insured  paid  the 
first  annual  premium  and  received  a  policr 
which,  upon  examination,  he  found  would 
entitle  him,  upon  expiration  of  the  ten- 
year  period,  •  to  receive  a  much  amaller 
amount  of  money  than  that  represented  by 
the  agent,  and  that  he  immediately  re- 
pudiated and  rescinded  the  contract  and 
returned  the  policy. 

So,  where  there  is  evidence  for  the  plain- 
tiff that  the  policy  of  insurance  described 
in  his  application  was  not  delivered  to  and 
accepted  by  him,  but  that  the  policy  ac- 
tually tendered  was  for  a  different  sum 
and  of  a  different  kind  from  that  applied 
for,  and  was  never  accepted,  a  verdict 
against  the  insurer  for  the  amount  of  the 
premium  paid  when  the  application  was 
made  is  authorized.  International  L.  Ins. 
Co.  y.  Nix,  —  Ga.  App.  — ,  76  S.  E.  105S. 

In  Anderson  v.  New  York  L.  Ins.  Co.  34 
Wash.  616,  76  Pac.  109,  the  trial  court 
where  a  jury  was  waived,  found  that  the 
soliciting  agent  of  the  insurer  induced  the 
insured  to  make  an  application  for  insur- 
ance by  representing  that  the  policy  should 
have  a  certain  borrowing  value  i^Eter  the 
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Gray,  70  Kan.  705,  79  Pac.  664;  Duff  &  R. 
Furniture  Co.  t.  Read,  74  Kan.  730,  88  Pac 
263. 

Mason,  J.,  delivered  the  opinion  of  the 
oourt: 

E.  F.  Eyans  was  induced  by  a  solicit- 
ing agent  of  the  Central  Life  Insurance 
Company  to  apply  for  insurance  upon  his 
life.  He  gave  a  negotiable  note  for  $176 
for  the  first  premium,  and  signed  a  written 
application,  which  was  forwarded  to  the 
company's  main  office.  A  policy  was  sent 
to  him;  but  he  refused  to  accept  it  on  the 
ground  that  it  did  not  conform  to  oral  rep- 
resentations that  had  been  made  to  him  by 
the  agents,  concerning  the  cost  and  the 
benefits  of  the  policy  he  was  to  receive.   The 


representations  included  a  statement  of  the 
amount  by  which  the  premium  would  be  re- 
duced each  year  by  a  distribution  of  sur- 
plus; the  policy  contained  no  guaranty  of 
this  amount.  He  paid  $100  in  satisfaction 
of  the  note,  which  had  been  negotiated,  and 
sued  the  company  for  the  amount.  He  re- 
covered judgment,  and  the  defendant  ap- 
peals. 

The  principal  contention  of  the  defendant 
is  that,  even  assuming  the  correctness  of 
the  plaintiff's  version  of  the  transaction,  no 
recovery  should  have  been  allowed,  because 
the  agents  had  no  authority  to  make  the 
representations  referred  to,  and  the  plain- 
tiff had  notice  of  such  want  of  authority. 
The  basis  of  this  contention  is  a  provision 
of  the  application   (which  did  not  embody 


payment  of  two  premiums,  and  that  it 
might  be  returned  if  it  was  not  as  repre- 
sented; and  it  further  found  that  the  policy 
issued  had  not  the  borrowing  capacity  rep- 
resented, and  that  the  insured  returned  it. 
Upon  these  findings  it  was  held  that  the 
insured  was  entitled  to  a  judgment  against 
the  Insurer  for  the  amount  paid  as  a  pre- 
mium. The  points  discussed  upon  appeal, 
however,  were  as  to  the  admissibility  of 
certain  evidence. 

So,  where  the  jury  in  an  action  to  re- 
cover back  the  premium  paid  on  the 
ground  of  the  agent's  fraud  might  infer 
from  the  evidence  that  the  blanks  in  the 
application  were  filled  in  by  the  soliciting 
agent,  if  they  so  find,  it  follows  that  if  the 
character  and  kind  of  policy,  as  stated  in 
the  written  application,  was  falsely  stated 
by  the  agent,  the  insurer  is  chargeable  with 
notice  of  that  fact,  and  is  estopped  from 
relying  upon  the  application  which  was 
thus  filled  in  oontraiy  to  the  insured's  an- 
swers. Mutual  L.  Ins.  Co.  v.  Summers,  — 
Wyo.  — ,  120  Pac  186. 

///.  Ifeoessity  that  applicant  rely  i4|)on 
agent^s  miarepresentations. 

To  entitle  the  applicant  to  reject  or  re- 
scind a  policy  on  the  ground  that  the 
agent  made  a  false  representation  at  vari- 
ance with  the  policy  it  is  necessary  that 
the  applicant  should  have  relied  upon  the 
agent's  representation. 

Thus,  in  Frazell  v.  Life  Ins.  Co.  153  N. 
C.  60,  68  S.  £.  012,  in  an  action  by  the 
insured  to  recover  back  premiums  paid 
upon  the  ground  that  he  had  been  induced 
to  pay  them  by  the  fraud  and  fraudulent 
representations  of  the  insurer's  agent  as 
to  the  terms  of  the  policy  allowing  him  to 
receive  a  certain  amount  after  a  stated 
number  of  years,  it  was  held  that  there 
was  insufficient  evidence  to  sustain  the  al- 
legations of  the  false  and  fraudulent  repre- 
sentation where  the  insured  admitted  that 
he  did  not  believe  the  statements  of  the 
agent,  and  did  not  rely  upon  them,  and 
was  not  induced  by  them  to  accept  the 
policy  and  pay  the  premiiuns. 
41  L.R.A.(N.S.) 


IV.  Policy  varying  from  agent's  agree' 
ment  treated  as  counter  proposal. 

The  furnishing  of  a  policy  varying  from 
the  representations  of  the  insurer's  agent 
has  sometimes  been  treated  merely  as  a 
counter  proposal  or  offer  by  the  insurer. 

Thus,  in  Mowat  v.  Provident  Sav.  Life 
Assur.  Soc.  27  Ont.  App.  Rep.  676,  where 
the  plaintiff  applied  for  an  insurance  policy 
at  a  fixed  annual  premium  for  life,  but  re- 
ceived a  policy  providing  that  the  premium 
might  be  increased,  and  he  did  not  read  it, 
but  paid  seven  annual  premiums  at  the 
original  rate,  it  was  held  that  the  issuing 
of  the  contract  varying  from  that  applied 
for  was  a  mere  counter  proposal,  and  that 
there  was  no  contract,  and  that  the  insured 
had  a  right  to  assume,  where  nothing  was 
done  to  call  his  attention  to  the  variance, 
that  it  was  according  to  the  application, 
and  he  was  held  entitled  to  maintain  an 
action  for  the  repayment  of  the  premiums, 
with  interest 

And  in  Tifft  v.  Phcenix  Mut.  L.  Ins.  Co. 
6  Lans.  198,  where  an  agent  authorized  to 
solicit  applications  for  life  insurance  and 
to  make  contracts  of  insurance  agreed  that 
policies  should  contain  a  certain  provision 
as  to  the  right  of  the  insured  to  terminate 
the  policy  and  receive  a  certain  amount,  it 
was  held  that  no  contract  was  created 
where  a  policy  was  presented  to  the  ap- 
plicant which  did  not  contain  these  pro- 
visions, and  which  he  refused  to  accept. 
And  a  like  result  was  reached  in  Mutual 
L.  Ins.  Co.  V.  Targus,  —  Tex.  Civ.  App.  — , 
99  S.  W.  580. 

F.  Cases  treating  agent's  statements  as 
prom^issory  representations. 

It  has  been  held  that  the  agent's  repre- 
sentations as  to  what  the  contract  would 
be  relate  to  a  mere  promise  of  something 
to  be  done  in  the  future,  and  that  fraud 
justifying  an  avoidance  of  the  contract  can- 
not be  predicated  upon  such  representa- 
tions. 

Thus,  it  was  held  in  an  action  upon  a 
note  executed  at  the  maturity  of  the  sec- 
ond premium  on  a  life  insurance  policy,  in 
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the  repreflentations)  reading  as  follows: 
"No  statements,  promises,  or  information 
made  or  given  by  or  to  the  person  soliciting 
or  taking  this  application  for  a  policy,  or 
by  or  to  any  person,  shall  be  binding  on 
the  company,  or  in  any  manner  affect  its 
rights,  unless  such  statements,  promises,  or 
information  be  reduced  to  writing  in  this 
application,  and  presented  to  the  officers 
of  the  company  at  the  executive  office." 

According  to  the  plaintiff's  testimony,  at 
his  first  meeting  with  the  agents  he  agreed 
orally  to  take  a  policy,  and  gave  them  his 
note  for  the  first  prenuum.  Later,  one  of 
them  returned  and  asked  him  to  sign  the 
written  application,  saying,  however,  that 
while  this  was  customary,  it  did  not  make 
any  particular  difference  whether  he  signed 


it  or  not.  He  answered  that  he  waa  too  bnsr 
to  talk  about  it  at  that  time.  The  agent 
then  said  he  wished  to  send  off  the  appli- 
cation at  once,  and  the  plaintiff  si^ed  with- 
out reading  it,  saying  that  he  would  take  it 
for  granted  that  what  the  agent  said  was 
true.  The  application  gave  no  specific  in- 
formation as  to  the  terms  of  the  insurance, 
except  that  it  was  to  be  on  the  twenty- 
payment  life  plan,  for  $5,000  (in  two  poli- 
cies), the  premium  to  be  $176.50,  payable 
annually,  the  apportionment  of  surplus  or 
profits  to  the  policy  holder  to  be  regulated 
by  such  principle  as  the  company  should 
adopt. 

Under  the  plaintiff's  evidence  he  was  not 
bound  to  accept  the  policy  tendered  him. 
Whatever  may  have  been  the   restrictions 


payment  of  such  premium,  that  the  defense 
that  such  note  was  obtained  by  fraud  was 
not  sustained  by  evidence  that  the  policy  is- 
sued and  accepted  by  the  defendant  was  less 
favorable  to  the  insured  than  the  agent 
of  the  insurer  taking  the  application  rep- 
resented it  would  be.  State  L.  Ins.  Co.  v. 
Bulkam,  82  Neb.  622,  118  N.  W.  122.  The 
court  said  in  part:  "The  plaintiff  [defend- 
ant] testifies  that  the  agent  said  he  was 
to  have  a  loan  of  $2,140,  which  was  to  be 
secured  by  the  policy  and  paid  at  the  ma- 
turity thereof,  and  that  the  proceeds  of 
the  loan  were  to  be  applied  upon  future 
premiums.  He  states  that  he  executed  the 
note  for  the  $2,140,  and  that  he  under- 
stood tliat  that  amount  was  to  be  applied 
upon  future  premiums.  He  admits,  now- 
ever,  having  received  on  or  about  April  19, 
1904,  the  receipt  of  the  insurance  company, 
which  plainly  states  that  the  $2,140  was 
in  payment  of  the  commuted  premium  for 
the  period  from  the  date  of  the  policy  to 
the  actual  time  of  the  transaction.  If  we 
assume  that  fact  to  be  established  that  the 
agent  Crane  told  the  defendant  that  this 
$2,140  was  to  be  applied  on  future  pre- 
miums, we  have  then  a  case  where  the  con- 
tract executed  by  the  principal  does  not 
conform  to  the  promise  and  agreement  of 
the  agent,  and  not  a  case  of  fraud.  Fraud 
cannot  be  predicated  on  a  promise  not  per- 
formed." 

And  in  Cunyus  v.  Guenther,  96  Ala.  564, 
11  So.  649,  it  was  held  that  a  statement 
of  the-  insurer's  agent  that  the  company 
would  allow  an  advanced  dividend  was  a 
mere  promise  to  do  an  act  in  the  future, 
and  would  not  authorize  the  rescission  of 
the  contract,  where  it  was  not  shown  that 
there  was  no  intention  at  the  time  the 
promise  was  made  to  perform  it. 

But  in  Urwan  v.  Northwestern  Nat.  L. 
Ins.  Co.  125  Wis.  349,  103  N.  W.  1102,  it 
was  held  that  an  applicant  for  life  insur- 
ance had  the  right  to  recover  back  the 
premiums  paid  on  a  policy,  on  the  ground 
that  the  policy  tendered  and  a  contempora- 
neous agency  contract  did  not  conform  to 
those  which  the  sgent  orally  agreed  would 
be  delivered,  although  the  representations 
41  L.R.A(N.S.) 


were  alleged  and  found  to  have  been  made 
at  the  time  the  plaintiff  signed  the  api^i- 
cation  and  paid  the  premiums,  and  related 
to  things  which  were  to  be  contained  in 
the  contract  then  agreed  upon,  which  was 
to  be  subsequently  prepared  by  the  insurer, 
where  the  evidence  snowed  that  the  eon- 
tract  prepared  and  executed  differed  mate- 
rially from  the  one  which  the  insurer  had 
orally  agreed  to  make. 

And  as  shown  by  the  cases  dealt  with 
throughout  this  note,  the  agent's  misrep- 
resentations concerning  the  policy  to  be 
issued  are  generally  considered  a  sufficient 
basis  for  avoiding  policies  not  conformiBg 
to  his  agreement. 

VI,  Misrepresentations  made  when  pol- 
icy is  exchanged. 

It  has  been  held  that  the  insured  is  en- 
titled to  take  advantage  of  misrepresenta- 
tions made  on  behalf  of  the  insurer  at  the 
time  a  policy  held  by  him  was  exchanged 
for  a  new  policy. 

Thus,  it  has  been  held  that  an  insur- 
ance policy  will  be  canceled  in  equity  where 
there  is  evidence  showing  that  the  insured 
held  a  prior  policy,  but  was  induced  by 
the  insurer's  agent  to  take  out  a  twenty- 
payment  policy,  and  that  the  a^nt  fraudu- 
lently procured  the  insured's  signature  to 
a  certificate  of  loan  constituting  a  lien 
upon  the  new  policy  issued,  which  contained 
nothing  on  its  face  to  disclose  the  exist- 
ence of  the  certificate  of  loan,  and  it  far-  ^ 
ther  appears  that  the  agent  making  the  * 
exchange  of  the  policies  represented  that 
the  amount  paid  on  the  first  policy  would 
be  applied  on  the  second,  and  that  the 
payment  upon  the  new  policy  would  cease 
at  the  end  of  a  certain  number  of  years, 
but  made  no  mention  whatever  of  the  cer- 
tificate of  loan  referred  to.  Green  v.  Se- 
curity Mut.  L.  Ins.  Co.  159  Mo.  App-  277. 
140  S.  W.  325. 

And  in  Wyman  v.  Gillett,  54  Minn.  536, 
56  N.  W.  167,  it  was  held  that  where  the 
insurer  had  forwarded  new  policies  to  the 
insured  with  the  word  "duplicate"  there- 
on, and  by  fraudulent  represcntationa  had 
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upon  the  authority  of  the  agents,  they  rep- 
resented the  company  in  the  matter  of  so- 
liciting and  procuring  the  application,  and 
the  company  was  chargeable  with  all  that 
they  knew  as  to  how  it  was  obtained. 
Pficster  v.  Missouri  State  L.  Ins.  Co.  86 
Kan.  07,  116  Pac.  245.  The  company  could 
not  repudiate  the  act  of  the  agents  as  un- 
authorized, and  retain  its'  fruits.  Owens- 
boro  Wagon  Co.  v.  Wilson,  79  Kan.  633,  101 
Pac.  4.  This  action  is  not  one  to  compel 
the  insurance  company  to  issue  a  policy 
of  the  kind  described  by  the  agents,  but 
in  effect  one  to  relieve  the  plaintiff  from 
the  obligation  to  accept  the  policy  tendered 
him  on  the  ground  that  its  character  had 
been  misrepresented, — that  it  was  not  the 
kind  of  policy  he  had  agreed  to  take.     In 


Blanks  v.  Moore,  139  Ala.  624,  36  So.  783, 
a  similiar  provision  in  the  written  applica- 
tion was  held  to  preclude  the  applicant 
from  rejecting  the  policy  on  the  ground  that 
it  did  not*conform  to  the  oral  representa- 
tions of  the  soliciting  agent.  No  claim  was 
there  made,  however,  that  the  application 
was  signed  without  a  full  knowledge  and 
understanding  of  its  contents,  and  the  court 
held  the  rule  to  apply  which  forbids  the 
variation  of  a  written  contract  by  parol 
evidence.  Assuming  that  in  the  present 
case  the  application  was  sufficiently  definite 
to  constitute  a  complete  offer  to  accept  and 
pay  for  a  particular  kind  of  policy,  the 
evidence  \farranted  a  finding  that  the  plain- 
tiff, through  justifiable  reliance  upon  the 
assurances   of   the   company's   agents,  was 


induced  the  surrender  of  the  original  pol- 
icies, and  led  the  insured  to  believe  tpat 
they  were  less  onerous  than  the  originals, 
he  could  not  be  held  liable  for  an  extra 
assessment  provided  for  by  the  duplicate 
policies. 

VII,  Misrepresentations    made    hy    the 
agent  at  time  of  delivering  policy. 

Misrepresentations  made  by  the  insurer's 
agent  at  the  time  he  delivers  the  policy, 
that  it  corresponds  to  their  prior  agree- 
ment, where  there  is  no  negligence  on  the 
part  of  the  insured,  clearly  furnisK  a  ground 
for  cancelation  of  the  policy,  and  it  has 
been  so  held. 

Thus,  where  an  applicant  contracted  for 
a  certain  kind  of  a  policy,  tind  the  insurer 
refused  to  deliver  such  policy,  but  deliv- 
ered one  to  the  applicant  of  a  different 
kind,  by  means  of  the  agent's  misrepresen- 
tation that  it  complied  with  the  terms  of 
the  contract,  the  delivery  being  made  un- 
der such  circumstances  as  to  absolve  the 
applicant  from  negligence  in  relying  upon 
the  representations,  it  was  held  that  the 
latter  was  entitled  to  the  repayment  of 
'money  paid  upon  the  policy,  and  to  a  can- 
celation of  it  and  a  premium  note  given. 
Glassner  v.  Johnston,  133  Wis.  485,  113 
X.  W.  977. 

VIII.  Effect  of  agenVs  agreement  that 
applicant  might  reject  policy. 

Where  the  insurer's  agent  has  agreed 
that  the  applicant  might  reject  the  pol- 
icy issued  if  it  did  not  comply  with  their 
agreement,  the  applicant  has  a  right,  upon 
finding  that  the  policy  is  not  in  accord 
with  such  agreement,  to  reject  it. 

Thus,  in  Jacoway  v.  Insurance  Co.  49 
Ark.  320,  5  S.  W.  339,  where  an  agent  of 
the  insurer  authorized  to  solicit  applica- 
tions for  insurance  and  receive  the  money 
on  notes  for  premiums  obtained  the  de- 
fendant's note  for  a  premium  under  a 
written  agreement  that  the  policy  should 
be  sent  by  mail,  and  if  unsatisfactory  the 
defendant  might  reject  it  and  receive  back 
his  note,  it  was  held  that  the  written  agree- 
41  L.R.A.(N.S.) 


ment  and  note  formed  one  contract,  and 
that  upon  the  defendant's  rejection  of  the 
policy,  the  insurer  could  not  treat  the 
agreement  of  the  agent  as  beyond  his  au- 
thority,  and  sue  on  the  note. 

And  a  plea  in  an  action  on  a  note  given 
for  a  premium,  stating  that  it  was  pro- 
cured by  the  insurer's  agent's  fraudulent 
representation  that  a  policy  would  be  is- 
sued containing  a  guaranty  that  the  in- 
surer would  lend  the  insured  a  certain  per 
cent  of  the  face  value  of  the  policy  after 
three  annual  premiums  had  been  paid,  and 
that  if  the  policy  did  not  contain  such 
agreement,  the  insured  could  return  it  and 
receive  back  his  note,  and  setting  out  ful- 
ly the  policy  received,  which  did  not  con- 
tain such  a  provision,  and  stating  that 
the  insured  promptly  offered  to  return  the 
policy,  but  that  the  agent  refused  to  ac- 
cept it,  and  declined  to  surrender  the  note, 
is  a  plea  going  to  the  consideration  of  the 
note,  and  presents  a  complete  defense  to 
the  action.  Parker  ▼.  Bond,  121  Ala.  529, 
25  So.  899. 

IX.  Misrepresentations  made  to  ittiter" 

ate  persons. 

Where  the  agent  of  the  insurer  has  taken 
advantage  of  an  illiterate  person,  and 
through  misrepresentations  and  fraud  in- 
duced such  person  to  suppose  that  the  pol- 
icy presented  is  in  compliance  with  their 
agreement,  the  person  so  defrauded  may 
undoubtedly  avoid  the  policy. 

Thus,  in  Caldwell  v.  Life  Ins.  Co.  140 
N.  C.  100,  52  S.  E.  252,  where  an  insur- 
ance agent  represented  to  an  illiterate  col- 
ored woman  that  the  policy  discussed  en- 
titled her  to  receive  the  amount  paid  in 
at  the  end  of  ten  years,  but  the  policy 
delivered  gave  her  no  such  rights,  but,  on 
the  contrary,  provided  that  she  should  for- 
feit all  that  she  had  paid  if  she  failed 
to  continue  the  policy  after  ten  years,  she 
was  held  entitled  to  maintain  an  action  to 
recover  back  her  money  paid,  with  inter- 
est. To  the  same  effect  is  Stroud  v.  Life 
Ins.  Co.  148  N.  C.  54,  61  S.  E.  626. 

And  in  Prudential  Ins.  Co.  v.  Connelly, 
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ignorant  of  its  contents.  In  that  situation 
the  controlling  principles  are  those  applied 
to  a  similar  state  of  facts  in  the  opinions 
from  which  the  following  extracts  are  made: 
"It  is  contended  that  the  fraud  of  Mou- 
ser  [the  agent],  if  sufficiently  alleged,  does 
yet  not  attach  to  the  defendant  [the  insur- 
ance company].  This  is  asserted  on  the 
strength  of  the  provision  of  the  application 
that  statements  and  promises  of  the  solicit- 
or shall  not  affect  the  rights  of  the  company 
unless  reduced  to  writing  and  presented  in 
the  application.  We  do  not  understand  that 
this  provision  operates  to  confer  upon  the 
company  the  right  to  retain  money  received 
in  consequence  of  fraud  practised  by  its 
agent  after  it  has  knowledge  of  the  fraud. 
How  could  it  retain  money  under  such  cir- 


cumstances without  becoming  piu-ty  to  the 
fraud?  Upon  the  case  stated  there  was 
never  a  free  consent  to  the  apparent  con- 
tract; the  agent  practised  fraud  on  botli 
insurer  and  insured,  and  justice  requires 
that  the  contract  be  held  voidable  at  the 
instance  of  either  party,  if  injured  tberel^. 
And  such  we  conceive  to  be  the  law  de- 
ducible  from  the  decisions  of  this  court  u 
well  as  others."  McElay  v.  New  York  L. 
Ins.  Co.  124  Cal.  271,  273,  56  Pac.  1112, 

''The  provision  of  the  application  that  the 
company  should  not  be  affected  by  state- 
ments or  promises  made  by  or  to  the  agent 
unless  the  same  were  reduced  to  writing 
and  presented  in  the  application  can  be  of 
no  avail  to  defendant  on  the  facts  which 
the  evidence  for  plaintiff  tended   to  show. 


5  Neb.  (Unof.)  407,  98  N.  W.  ^12,  it  was 
held,  in  an  action  to  recover  premiums  paid 
upon  a  life  insurance  policv  on  the  ground 
of  fraud,  that  a  verdict  for  the  plaintiff 
was  sustained  by  evidence  to  the  effect 
that  she  was  an  illiterate  woman,  and  that 
an  agent  of  the  insurer  represented  that 
he  would  give  her  a  contract  for  a  stated 
amount  upon  payment  of  a  certain  pre- 
mium, but  that  a  policy  varying  from  these 
terms  was  delivered  to  her,  and  that  she 
paid  the  premium  named  by  the  agent  for 
a  number  of  years,  when  one  of  the  de- 
fendant's agents  informed  her  that  she  was 
not  required  to  pay  such  a  high  premium, 
and  thereafter  she  paid  a  less  premium, 
named  by  the  agent,  until,  by  the  terms  of 
the  first  agreement,  she  should  have  been 
entitled  to  a  paid-up  policy  for  the  amount 
originally  agreed  upon. 

And  where  the  policy  in  question  is 
brought  into  court  for  cancelation,  a  good 
defense  is  set  up  in  an  action  upon  a  pre- 
mium note  by  an  answer  alleging  in  sub- 
stance that  the  insurer's  agent  agreed  to 
deliver  an  unconditional  policy  of  insurance 
for  a  certain  amount,  and  that  the  insured 
should  not  be  subject  to  any  further  assess- 
ment for  premiums;  that  the  defendant  ac- 
cepted the  offer,  sind  that  the  agent  de- 
livered the  policy,  which  he  fraudulently 
and  falsely  represented  conformed  to  the 
contract  agreed  upon,  but  which  in  fact 
contained  a  condition  making  the  liability 
of  the  insured  defendant  dependent  upon 
the  prompt  payment  by  the  insured  of  such 
assessment  as  might  be  made  upon  a  pre- 
mium note  for  a  much  larger  sum  than  that 
named  by  the  agent;  that  the  defendant 
was  an  unsuspecting,  illiterate  person,  and 
unable  to  read  without  great  difficulty,  and 
that  the  conditions  relating  to  the  pay- 
ment of  the  premium  were  in  very  small 
print,  and  that  the  defendant  was  ignorant 
of  such  conditions  until  he  was  notified  of 
an  assessment,  and  that  the  note  in  suit 
was  procured  by  the  fraudulent  represen- 
tations of  the  agent.  Keller  v.  Equitable 
F.  Ins.  Co.  28  Ind.  170. 

And  where  the  insurance  agent  repre- 
sented to  cne  who  was  ignorant  of  the  sys- 
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tem  and  principles  of  life  insurance  that 
an  endownment  policy  would  be  so  largely 
reduced  by  dividends  from  surplus  earn- 
ings that  it  would  be  a  good  busineas  in- 
vestment, and  would  yield  at  least  a  stated 
per  cent,  and  falsely  and  fraudulently  as- 
serted that  the  history  and  experience  of 
the  insurer  showed  that  such  results  had 
been  secured,  and  these  statements,  to  the 
knowledge  of  the  agent,  were  false  and 
fraudulent,  and  the  applicant  beliered  them 
and  relied  upon  them,  it  was  held  that  he 
had  the  right  to  rescind  the  policy  and 
maintain  an  action  of  fraud  for  deceit, 
Beckwith  v.  Ryan,  66  Conn.  589,  34  Atl. 
488. 

Where  an  illiterate  man  reposed  confi- 
dence in  an  insurance  agent  who  had  so- 
licited him  to  take  out  a  policy,  with  the 
result  that  it  was  agreed  that  one  of  a 
particular  kind  should  be  sent,  and  the  ap- 
plicant relied  implicitly  on  the  represen- 
tations and  promises  of  the  agent»  and 
when  the  policy  arrived,  put  it  away  with- 
out examination,  and  allowed  it  to  remain 
for  about  five  months,  when  he  first  db- 
covered  that  the  policy  was  not  the  kind 
for  which  he  had  contracted,  it  was  held, 
in  a  suit  brough^  by  the  agent  to  enforce 
the  note  given  lor  the  premium,  that  the 
defendant  was  not  guilty  of  laches  in  not 
sooner  discovering  the  fraud,  and  that  the 
facts  not  being  disputed,  the  agent  was 
not  entitled  to  recover  upon  the  note*  Sum- 
mers V.  Alexander,  30  Okla.  198,  38  I1JR.A. 
(N.S.)  787,  120  Pac  601. 

X.  Where  application  is  not  inteUiffiWs 
to  one  induced  to  insure. 

Where  the  application  signed  by  an  ap- 
plicant for  insurance  is  such  that  it  couli 
DC  understood  only  by  one  having  special 
knowledge  of  insurance,  he  may  avoid  a 
policy  based  upon  an  application  filled  out 
by  the  agent  which  does  not  express  the 
contract  agreed  upon  with  the  agent. 

Thus,  in  La  Marche  v.  New  York  L.  Ins. 
Co.  126  Cal.  408.  58  Pac.  1053,  it  was  held 
that  the  insured,  by  signing  a  blank  ap- 
plication and  delivering  it  to  the  insurer's 
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For  present  purposes  it  is  sufficient  to  say 
of  such  provision  that  plaintiff  had  no 
knowledge  of  it  and  did  not  assent  to  it,  al- 
though such  knowledge  might  be  imputed 
to  him  if  his  signature  to  the  application 
had  been  honestly  obtained;  yet,  since  the 
instrument  as  completed  by  the  agent  was 
fraudulent  as  to  plaintiff,  it  must  follow 
that  defendant  can  derive  no  advantage 
from  any  stipulation  thus  fraudulently  pro- 
cured." La  Marche  ▼.  New  York  L.  Ins.  Co. 
126  Cal.  498,  502,  508,  58  Pac.  1053. 

'It  was  stipulated  in  the  application, 
which  was  made  part  of  the  policy,  that  'no 
statements,  promises,  or  information  made 
or  given  by  or  to  the  person  soliciting  or 
taking  this  application  for  a  policy,  or  by 
or  to  any  other  person,  shall  be  binding  on 


the  company,  or  in  any  manner  affect  its 
rights,  unless  such  statements,  promises,  or 
information  shall  be  reduced  to  writing,  and 
presented  to  the  officers  of  the  company  at 
the  home  office,  in  this  application.'  Ooun- 
sel's  contention  is  that  this  clause  is  appli- 
cable to  this  case,  and  hence  the  false  rep- 
resentations of  Wood,  even  if  made,  are 
wholly  irrelevant  and  immaterial;  and  he 
cites  in  support  of  this  proposition  New 
York  L.  Ins.  Co,  v.  Fletcher,  117  U.  S.  519, 
29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837.  The 
learned  counsel  has,  however,  failed  to  ob- 
serve that  that  was  an  action  upon  the 
contract,  to  recover  upon  the  policy,  and 
that  in  its  opinion  the  court  expressly  rec- 
ognizes that  the  fraud  of  the  agent  who  ob- 
tained the  application  would  have  been  a 


agent  to  fill  up,  was  not  bound  by  the 
agent's  fraud  in  filling  it  up,  it  appearing 
that  the  blank  form  was  such  as  could  be 
intelligently  filled  out  only  by  one  pos- 
sessing some  skill  and  knowledge  of  life 
insurance. 

And  where  the  evidence  showed  a  fraud 
by  such  agent  in  securing  a  policy  ma- 
terially different  from  that  which  he  had 
described  to  the  applicant,  it  is  error  to 
grant  a  nonsuit  in  an  action  by  the  ap- 
plicant for  damages  sustained  by  him  by 
having  to  pay  his  note  given  for  the  first 
premium,  which  had  been  negotiated  to  an 
innocent  holder,  it  appearing  that  he  had 
promptly  returned  the  policy,  and  demand- 
ed a  return  of  his  note.     Ibid. 

And  in  an  action  to  cancel  a  policy,  if  it 
appears  from  the  application,  in  connec- 
tion with  other  facts  attending  its  signing 
by  the  applicant,  that  he  would  not  have 
understood  it  to  be  an  application  for  a 
policy  different  from  the  one  agreed  upon 
between  himself  and  the  agent,  and-  the 
conduct  of  the  agent  deceived  the  applicant 
and  operated  as  a  fraud  upon  him  in  in- 
ducing him  to  sign  the  application,  under 
the  belief  that  it  was  for  the  kind  of  pol- 
icy agreed  upon,  the  applicant  is  not  es- 
topped by  signing  the  application,  to  show 
the  kind  of  policy  agreed  upon.  Mutual 
L.  Ins.  Co.  V.  Hargus,  —  Tex.  Civ.  App. 
— .,  99  S.  W.  680. 

XI,  Where  agent  makes  good  hia  miS' 
representation. 

Where  an  agent  makes  good  his  misrep- 
resentation so  that  the  applicant  for  in- 
surance suffers  no  damages  on  account  of 
it,  it  has  been  held  that  the  insured  is 
bound  by  the  terms  of  the  policy. 

Thus,  it  was  held  that  an  insured  could 
not  avoid  the  payment  of  a  note  given  for 
a  first  premium  on  the  ground  that  the 
amount  stated  in  the  policy  as  the  first 
premium  was  for  a  greater  sum  than  the 
note  in  question,  where  the  insurance  agent 
paid  the  difference  between  the  note  and 
the   amount  stated   in  the  policy,  and  the 


amount    stated     in     the   note.     Dunn   ▼. 
Abrams,  97  6a.  762,  25  S.  E.  766. 

XII,  AdnUesibility    of    parol    evidence 
conflicting  with  Moritten  application. 

There  is  some  conflict  as  to  the  admissi- 
bility of  parol  evidence  of  agreements  be- 
tween an  applicant  for  insurance  and  the 
insurer's  agent,  which,  owing  to  the  mis- 
representations of  the  latter,  are  in  con- 
flict with  the  terms  of  the  written  applica- 
tion. The  weight  of  authority,  however, 
favors  the  admission  of  such  evidence. 

Thus,  wh^re  an  applicant  for  insurance 
contemplated  and  understood  that  he  was 
to  have  a  policy  for  a  certain  amount  in 
consideration  of  his  payment  of  a  named 
premium  for  a  given  number  of  years,  and 
the  agent  of  the  insurer,  either  through 
i|rnorance  of  the  character  of  the  applica- 
tion which  he  presented  for  the  applicant's 
signature,  or  by  fraudulent  representation, 
induced  the  applicant  to  believe  that  the 
application  was  for  a  policy  of  the  kind 
contemplated,  while  in  fact  it  was  for  an- 
other kind,  it  was  held  that  parol  evi- 
dence was  admissible  in  an  action  to 
cancel  the  policy,  as  to  the  agreement 
of  the  applicant  and  the  agent  prior 
to  the  signing  of  the  application.  Mu- 
tual L.  Ins.  Co.  V.  Hargus,  supra.  The 
court  said:  "The  third  assignment  of 
error  complains  that  the  eourt  erred  in 
permitting  appellee  to  testify  over  ap- 
pellants' objection  as  to  the  agreement  he 
had  with  their  agent  before  signing  the 
application  for  the  policy,  the  objection 
being  that  such  oral  agreement  was  merged 
in  the  writing,  and  parol  evidence  was  not 
admissible  to  vary,  modify,  change,  or  al- 
ter the  contract.  The  objection  is  predi- 
cated upon  the  erroneous  assumption  that 
the  written  application  for  the  policy  was 
the  contract  of  insurance,  while  it  was 
merely  a  step  intended  to  be  taken  in  the 
direction  of  the  contemplated  contract.  If 
appellee  contemplated  and  understood  that 
he  was  to  have  from  the  appellant  company 
a  contract  insuring  his  life  for  $10,000,  in 

insured   was  called   upon   only  to   pay  the  '  consideration    of   his    paying  for   such   in- 
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good  ground  for  rescission  by  canceling  the 
policy  and  returning  the  premiums."  Mc- 
Carty  y.  New  York  L.  Ins.  Co.  74  Minn.  2^30, 
n  N.  W.  426. 

In  testifying  concerning  one  of  the  repre- 
sentations made  to  him,  the  plaintiff  said: 
*'I  didn't  belieTe  it.  It  was  too  good  to  be 
true."  The  defendant  urges  that  this  is  fa- 
tal to  a  recovery,  because  it  shows  that  the 
plaintiff  did  not  in  fact  rely  upon  the  rep- 
resentation, and  could  not  have  been 'misled 
by  it.  The  plaintiff  may  have  doubted 
whether  the  company  would  insure  him  on 
as  favorable  terms  as  the  agenta  represent- 
ed, but  he  was  not  on  that  account  required 
to  accept  insurance  on  whatever  terms  the 
company  saw  fit  to  offer. 

Testimony  concerning  the  statements  of 


the  soliciting  agents  was  objected  to  as  aa 
attempt  to  prove  their  authority  by  their 
own  declarations.  Most  of  it  was  compe- 
tent upon  the  theory  already  indicated,  and 
the  rest  was  not  prejudicial.  The  conten- 
tion is  made  that  the  plaintiff*  had  the  bene- 
fit of  the  policy  issued  by  the  compaBT. 
He  returned  it  very  soon  after  its  receipt 
It  was  sent  to  him  again,  and  he  again  re- 
turned it,  with  a  letter  stating  that  under 
no  circumstances  would  he  accept  it.  Later 
he  asked  the  company  to  return  him  tiie 
policy,  but  this  was  nearly  two  years  after 
its  issuance,  at  the  time  when  it  had  on  aaj 
theory  ceased  to  be  effective. 

In  addition  to  the  amount  paid  by  the 
plaintiff  in  settlement  of  the  note,  the  court 
gave  him  judgment  for  $50   for  his  attor- 


surance  $378.70  annually  for  fifteen  years, 
and  the  agent  of  the  company,  either 
through  ignorance  of  the  character  of  the 
application  which  he 'presented  appellee  to 
sign  in  order  to  procure  such  contract  of 
insurance,  or  by  fraudulent  representa- 
tions, induced  him  to  believe  that  the  ap- 
plication was  for  a  policy  expressive  of 
the  contract  contemplated,  there  was  no 
meeting  of  the  minds  of  the  parties  as  to 
the  kind  of  policy  which  should  be  issued, 
and  consequently  no  agreement  or  contract 
between  the  parties.  This  could  be  shown, 
and  was  the  very  object  of  the  suit,  and 
purpose  of  the  testimony  objected  to." 

And  in  Mutual  L.  Ins.  Co.  v.  Hargus> 
supra,  it  was  held  that  if  the  plaintiff  in 
an  action  to  cancel  the  policy  relied  upon 
the  representations  of  the  insurer's  agent 
that  the  application  signed  by  him  was  for 
the  kind  of  a  policy  agreed  upon,  and  was 
thereby  induced  to  sign  the  application  in 
ignorance  that  it  was  for  a  policy  of  a 
different  kind,  he  was  not  estopped  by  rea- 
son of  signing  the  application  from  showing 
that  the  policy  issued  was  not  the  kind 
contracted  for. 

And  in  Mutual  L.  Ins.  Co.  v.  Summers, 
—  Wyo.  — ,  120  Pac.  185,  where  an  action 
was  brought  to  recover  a  premium  paid  on 
the  ground  that  the  policy  tendered  was 
not  in  accord  with  the  oral  contract  be- 
tween the  applicant  and  the  agent,  under 
a  plea  of  general  denial  by  the  insurer,  it 
was  held  that,  upon  introducing  the  appli- 
cation in  evidence,  the  plaintiff  had  the 
right  to  show  that  it  was  void  ab  ifUtio, 
on  the  ground  of  the  agent's  fraud,  and 
that  the  facts  and  circumstances  as  to  the 
signing  were  admissible  to  prove  fraud  on 
the  part  of  the  agent. 

And  in  an  action  on  a  note  given  for  the 
payment  of  a  premium,  the  insured  may 
testify  that,  at  the  time  of  and  just  before 
the  sipiing  of  the  note,  the  insurer's  agent 
said  that  he  would  give  a  policy  to  ma- 
ture in  a  certain  number  of  years,  and  that 
the  policy  would  have  a  named  borrowing 
capacity,  and  agreed  that  this  stipulation 
should  be  in  the  policy,  since  it  is  admis- 
sible in  support  of  a  plea  setting  up  such 
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matters  as  a  defense,  and  is  not  rendered 
inadmissible  by  the  contemporaneous  or 
subsequent  execution  of  the  note.  Parker 
V.  Bond,  121  Ala.  529,  25  So.  899. 

And  if  a  written  application  was  sign&i 
by  the  applicant's  father  subsequentlj  to 
the  son's  oral  application  for  a  policy  on 
the  father's  life  without  the  former's  knowl- 
edge or  direction,  such  writing  will  not 
estop  him  from  proving  by  parol  that  the 
application  does  not  describe  the  policr 
that  he  actually  ordered,  since  the  fathered 
application,  not  being  the  contract  of  the 
son  in  writing,  does  not  prevent  the  latter 
from  proving  the  true  contract.  Empire 
Mut.  Annuity  &  L.  Ins.  Co.  v.  Avery,  3  Ga 
App.  97,  59  S.  E.  324. 

in  American  Ins.  Co.  v.  Neiberger,  74 
Mo.  167,  it  was  held  that  where  the  appli- 
cation does  not  attempt  to  set  forth  all  the 
provisions  which  the  policy  to  be  issued 
must  contain,  and  the  agent,  with  or  with- 
out authority,  represent  that  the  poliej 
will  contain  certain  stipulations  as  to  the 
insured's  right  to  cancel  the  policy  at  a 
given  time,  the  insured  may  refuse  to  ac- 
cept a  policy  which  does  not  contain  sue^ 
stipulations. 

But  it  was  held  that  if  the  written  ap- 
plication undertakes  to  set  forth  aU  the 
provisions  which  the  policy  to  be  issued 
shall  contain,  the  insured  cannot  introduce 
parol  evidence  of  an  oral  agreement  vary- 
ing its  terms.    Ibid. 

And  in  Vette  v.  Evans,  111  Mo.  App. 
588,  86  S.  W.  504,  it  was  held  that  where 
the  application  for  insurance  is  not  intro- 
duced m  evidence,  it  cannot  be  determined 
whether  the  application  sets  forth  all  the 
provisions  which  the  policy  was  to  contain, 
and  that  parol  evidence  is  insulmissible  to 
vary  the  terms  of  the  policy. 

And  in  this  case  it  was  held,  in  an  ac- 
tion upon  a  premium  note,  that  it  is  not 
competent  to  admit  parol  evidence  varying 
the  terms  of  the  policy,  on  the  ground  that 
the  representations  of  the  insurance  agent 
as  to  the  kind  of  policy  to  be  issued  were 
fraudulent,  since  the  insured  could  read 
the  application,  and,  if  he  failed  to  do  so, 
is  bound  by  its  terms,  although  they  may 
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Bey's  fee  in  the  present  action.  In  some 
jurisdictions  the  recovery  of  an  attorney's 
fee  is  allowed  as  an  element  of  damages 
resulting  from  fraud  or  malicious  miscon- 
duct. 13Cyc.  70;  20Cyc.  142.  In  Winstead 
V.  Hulme,  32  Kan.  568,  4  Pac.  004,  it  was 
said  that  in  a  replevin  action  attorneys'  fees 
cannot  be  recovered  when  the  elements  of 
malice  or  oppression  do  not  mingle  in  the 
controversy.  The  language  used  might  seem 
to  imply  that  if  these  elements  were  pres- 
ent such  a  recovery  might  be  had.  It  is 
evident  from  the  entire  opinion,  however, 
that  what  the  court  had  in  mind  was  that 
under  such  circumstances  punitive  damages 
might  be  recovered,  and  in  that  case  the 
amount  necessarily  expended  by  the  pre- 
vailing party  in  the  litigation  might  be  con- 


sidered in  fixing  the  amount.  It  has  been 
said  that  this  may  be  done  without  evi- 
dence of  such  amount  (Titus  v.  Corkins, 
21  Kan.  722),  and  that  the  reception  of 
evidence  thereof  is  not  error  (buff  &  R. 
Furniture  Co.  v.  Read,  74  Kan.  730,  735, 
88  Pac.  263).  In  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Stewart,  55  Kan.  667,  672,  41  Pac. 
061,  the  allowance  of  an  attorney's  fee  in 
addition  to  exemplary  damages  was  con- 
ceded to  be  erroneous.  Attorneys'  fees  in 
the  case  in  which  the  judgment  is  rendered 
have  never  been  allowed  as  such  in  this 
state,  except  where  specifically  authorized 
by  statute,  or  by  agreement,  and  we  think 
it  must  be  said  that  the  law  does  not 
allow  their  recovery,  even  in  actions  for 
damages   resulting   from   fraud   and   mali- 


be  in  conflict  with  the  agent's  representa- 
tions.    Ibid. 

Parol  evidence  has  been  admitted  of  an 
agreement  between  an  applicant  and  the  in- 
surer's agent  in  conflict  with  the  written 
application,  notwithstanding  the  fact  that 
the  application  provided  that  no  statements 
or  promises  of  the  agent  should  be  binding 
upon  the  insurer  unless  they  were  reduced 
to  writing  in  the  application. 

Thus,  in  McCariy  v.  New  York  L.  Ins. 
Co.  74  Minn.  530,  77  N.  W.  426,  in  an  ac- 
tion brought  to  rescind  a  contract  and  re- 
cover damages  sustained  by  reason  of  hav- 
ing to  pay  a  premium  note  to  a  bona  fide 
holder,  it  was  held  that  the  oral  fraudulent 
representations  of  the  insurer's  agent  con- 
stituted a  ground  for  rescission,  although 
the  application  contained  a  provision  that 
no  statement^.,  promises,  or  information 
made  by  the  person  soliciting  the  insurance 
or  taking  the  application  should  be  binding 
upon  the  company,  or  in  any  manner  af- 
fect its  rights,  unless  such  statements, 
promises,  or  information  were  reduced  to 
writing  in  the  application.  In  this  case 
it  was  contended  by  the  insurer  that  the 
evidence  of  fraud  was  insufficient,  the  claim 
being  that,  in  order  to  justify  the  rescis- 
sion of  the  written  contract  on  the  ground 
of  fraud,  the  evidence  must  be  of  the  same 
clear  and  satisfactorv  character  as  was  re- 
quired  to  entitle  a  party  to  the  reforma- 
tion of  a  written  instrument  on  the  ground 
of  fraud  or  mistake.  The  court,  in  deal- 
ing with  this  contention,  said:  '*We  are 
not  aware  of  any  rule  requiring  mistake 
of  fact  or  fraud,  as  a  ground  for  rescission, 
to  be  established  by  any  more  or  different 
evidence  than  is  required  to  prove  the  same 
facts  in  other  cases.  ...  In  fact,  we 
do  not  think  any  hard  and  fast  rule  should 
be  adopted  in  cases  either  for  the  rescis- 
sion or  the  reformation  of  written  con- 
tracts. In  both  cases  due  regard  should 
be  given  to  the  fact  that  the  written  in- 
strument purports  to  be  a  formal  and  sol- 
emn statement  of  the  terms  of  the  agree- 
ment of  the  parties,  but  every  case  must 
depend  largely  upon  its  own  facts.  In 
this  case  the  plaintiff  testified  positively 
41  L.R,A.(N^,) 


that  the  agent  did  make  the  representations 
alleged,  in  which  he  was,  to  a  certain  ex- 
tent, corroborated  by  other  evidence.  On 
the  other  hand,  the  agent  testified  as  posi- 
tively that  he  never  made  any  such  rep- 
resentations. Without  rehearsing  all  the 
evidence,  we  think  it  made  a  case  for  the 
jury." 

And  in  McCarty  v.  New  York  L.  Ins. 
Co.  supra,  where  it  was  contended  that  if 
the  insured  was  deceived  by  the  represen- 
tations of  the  insurer's  agent  it  was  the 
result  of  his  own  folly  or  negligence,  since, 
if  he  had  taken  the  pains  to  examine  or 
read  the  application  when  he  signed  it,  or 
the  policy  when  he  accepted  it,  he  could 
have  readily  discovered  the  falsity  of  the 
representations,  it  was  held  that,  as  be- 
tween the  original  parties  to  the  contract, 
the  one  which  had  intentionally  deceived 
the  other  to  his  prejudice  would  not  be 
heard  to  say,  in  defense  of  the  charge  of 
fraud,  that  the  innocent  party  ought  not 
to  have  trusted  him. 

And  in  McKay  v.  New  York  L.  Ina.  Co. 
124  Cal.  270,  56  Pac.  1112,  it  was  held 
that  a  provision  of  the  application  that 
statements  and  promises  of  the  solicitor 
should  not  affect  the  right  of  the  insur- 
ance company  unless  reduced  to  writing 
and  presented  in  the  application  did  not 
entitle  the  company  to  jetain  money  re- 
ceived as  a  premium  in  consequence  of  the 
fraud  of  the  agent.  The  court  said:  "We 
do  not  understand  that  this  provision  oper- 
ates to  confer  upon  the  company  the  right 
to  retain  money  received  in  consequence  of 
fraud  practised  by  its  agent  after  it  had 
knowledge  of  the  fraud.  How  could  it  re- 
tain money  under  such  circumstances  with- 
out becoming  party  to  the  fraud?  Upon 
the  case  stated  there  was  never  a  free  con- 
sent to  the  apparent  contract,  the  agent 
practised  fraud  on  both  insurer  and  in- 
sured, and  justice  requires  that  the  con- 
tract be  held  voidable  at  the  instance  of 
either  party  if  injured  thereby." 

And  in  La  Marche  v.  New  York  L,  Ins. 
Co.  126  Cal.  408,  58  Pac.  1053,  it  was  held 
that  where  the  agent  fraudulently  fills  up 
an  application  which  could  only  be  intelU- 
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ciout  misconduct.  In  some  states  exem- 
plary damages  are  treated  as  in  part  com- 
pensatory, and  a  recovery  of  the  amount 
expended  in  the  litigation  is  allowed  as  an 
item  thereof.  See  cases  cited  in  notes  in 
8  Am.  St  Rep.  168,  4  L.R.A.(N.6.)  907; 
and  28  L.R.A.(N.S.)  701.  In  this  state  ex- 
emplary damages  are  not  regarded  as  com- 
pensatory in  any  degree,  but  are  awarded 
solely  as  punishment.  Great  Western 
Machinery  Co.  t.  Smith,  87  Kan.  331,  41 
L.RJ^.(NJ3.)  879,  124  Pac.  414.  The 
amount  of  damages  that  should  be  allowed 
as  punishment  in  a  given  case  cannot  be 
determined  by  any  fixed  rule.  The  fact 
that  the  offender's  misconduct  has  caused 
the  injured  party  to  incur  the  expense  of 
litigation — ^an  expense  for  wbich  (except  as 


to  items  taxable  as  costs)  he  cannot  dsiic 
compensation — ^is  merely  one  of  tlie  mac- 
ters  that  may  be  considered  in  fiziBK  it. 

It  is  argued  that  the  judgment  for  the 
additional  $50  in  this  case  may  be  i^bdd 
as  an  award  of  punitive  damages.  T\» 
petition  did  not  claim  punitive  damages,  bet 
did  ask  a  recovery  of  attorney's  fees  as  snd:, 
and  the  journal  entry  so  characterized  the 
amount  allowed.  No  issue  as  to  the  al> 
lowance  of  punitive  damages  seems  to  hare 
been  presented  or  decided.  The  judgmeot 
will  therefore  be  modified  by  the  deductioa 
of  the  amount  allowed  as  an  attorenv^ 
fee. 

The  judgment  is  afilrmed,  with  the  modi- 
fication indicated. 


gent  It  filled  out  by  one  possessing;  skill 
and  knowledge  of  insurance,  the  insurer 
can  derive  no  advantage  from  a  provision 
therein  that  it  should  not  be  affected  by 
statements  or  promises  made  by  or  to  the 
agent,  unless  they  were  reduced  to  writing 
and  presented  in  the  application. 

In  Simons  v.  New  York  L.  Ins.  Co.  38 
Hun,  309,  however,  in  an  action  against  the 
insured  to  recover  damages  by  reason  of 
false  representations  and  breach  of  con- 
tract, where  the  policy  issued  stipulated 
that  no  representation  made  by  the  person 
securing  the  application  should  be  binding 
on  the  company  unless  the  statement  was 
reduced  to  writing  and  presented  to  the  of- 
ficers of  the  company  in  the  application,  it 
was  held  that  parol  evidence  was  inadmis- 
sible to  show  a  representation  made  by  the 
agent  in  regard  to  the  advantages  of  the 
particular  kind  of  policy  taken. 

In  Lycoming  F.  Ins.  Co.  v.  Langley,  62 
Md.  196,  an  action  was  brought  on  a  pre- 
mium note  which  stated  that  the  insured 
undertook  to  pay  a  given  sum  "in  such  por- 
tions and  at  such  time  or  times  as  the  di- 
rectors of  said  company  may,  agreeably  to 
their  act  of  incorporation,  require."  The 
act  of  incorporation  referred  to  provided 
that  a  certain  per  cent  of  the  note  should 
be  paid  immediately,  "and  the  remainder 
of  said  deposit  note  shall  be  payable  in 
part  or  the  whole  at  any  time  wnen  the  di- 
rectors shall  deem  the  same  requisite  for 
the  payment  of  losses  by  fire."  The  in- 
sured's application  contained  an  agreement 
that  the  insurer  "would  not  be  bound  by 
any  act  or  statement  made  to  or  by  the 
agent,  restricting  its  rights  or  varying  its 
written  or  printed  contract,  unless  inserted 
in  this  application  in  writing."  It  was  held 
that  oral  evidence  was  inadmissible  in  be- 
half of  the  insured  to  show  an  oral  agree- 
ment between  himself  and  the  agent  that  a 
loss  percentage  than  that  stated  in  the  act 
of  incorporation  should  be  paid,  and  that 
no  larger  percentage  should  be  paid  during 
any  year  the  contract  was  in  force,  and 
that  the  first  payment  should  not  be  paid 
until  a  given  date. 
41  L..R.A.(N.S.) 


In  Fidelity  k  C.  Co.  ▼.  Fresno  Flame  k 
Irrig.  Co.  161  Cal.  466,  37  L.R.A.(N.S.)  322, 
119  Pac.  646,  it  was  held  that  a  parol 
agreement  as  to  rates  different  from  thi^e 
named  in  the  policy,  made  by  an  insurance 
agent  to  secure  business  which  had  beea 
carried  by  a  rival  company,  was  not  bind- 
ing on  the  insurer,  where  the  policy,  which 
had  been  retained  by  the  insured  for  over 
a  year,  provided  that  no  provision  or  con- 
dition of  the  policy  should  be  varied  or  al- 
tered by  anyone  unless  by  written  consent 
of  the  president  or  secretary  of  the  com- 
pany. 

See  also.  Blanks  v.  Moore,  139  Ala.  624, 
36  So.  783,  which  is  set  out  by  the  court 
at  length  in  Evans  v.  Centbai.  Li.  Ins.  Co. 

XIII.  Qu^sMons  far  the  jury. 

The  question  of  the  existence  ol  the  oos- 
tract  of  insurance  is  for  the  jury  where 
the  applicant  received,  but  attempted  to 
return,  a  policy  which  corresponded  with 
the  application,  insisting  that  the  agent 
changed  the  application  without  his  knowl- 
edge. Waters  v.  Security  Life  k  Annnltv 
Co.  144  N.  C.  663,  13  L.R.A.(K.8.)  806,  5? 
S.  E.  437. 

And  in  Sikes  v.  Life  Ins.  OOi  144  K.  C 
626,  57  S.  E.  391,  it  was  held  in  an  aetioa 
to  recover  premiums  paid  and  interest,  that 
the  case  should  have  been  left  to  the  jurr 
where  there  was  evidence  that  the  insured. 
who  was  illiterate,  was  induced  to  take  oat 
the  policy  by  the  fraudulent  oral  represen- 
tation oi  the  insurance  agent  that,  at  the 
end  of  a  certain  period,  he  would  receive 
back  the  amount  paid  in,  with  interest:  and 
this  was  held  true,  although  the  insured 
had  accepted  the  policy  and  paid  premium^ 
for  the  full  term;  it  appearing  that  he  was 
unable  understandingly  to  read  the^  con- 
tract, and  had  been  assured  by  the  agent 
that  the  policy  was  exactly  what  had  been 
represented  to  him. 

And  in  an  action  to  recover  back  a  pre- 
mium paid  on  the  ground  that  the  poiicv 
tendered  did  not  conform  to  the  oral  con- 
tract made  with  the  insurer's  agent,  where 
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it  does  not  appear  that  anv  authority  was 
given  to  the  agent  of  the  insurer  to  write 
anything  in  the  application,  and  it  does  not 
appear  that  anything  was  written  therein 
when  it  was  signed,  concerning  the  charac- 
ter of  the  policy  to  he  issued,  or  as  to  the 
application  upon  which  money  had  been 
paid  or  notes  executed,  an  instruction  leav- 
ing it  to  the  jury  to  determine  whether  a 
contract,  as  alleged  in  the  petition,  had 
been  made  and  money  and  note  given,  is 
proper,  since  it  was  properly  submitted  to 
them  to  determine  whether  the  written  ap- 
plication or  the  oral  contract,  as  alleged, 
constituted  the  agreement  between  the  par- 
ties. Mutual  L.  Ins.  Co.  ▼.  Summers,  — 
Wyo.  — ,  120  Pac.  185. 

And  in  an  action  on  a  note  given  for  a 
premium,  where  the  defendant  testified  that 
he  signed  the  notej  but  stated  that  the  pol- 
icy isHued  in  consideration  thereof  was  for 
a  less  amount  and  upon  different  proper- 
ties than  that  agreed  upon  between  him- 
self and  the  agent,  and  that  he  returned  the 
policy  promptly,  it  is  for  the  jury  to  say 
whether  or  not  the  policy  furnished  was 
fraudulent,  and  whether  he  was  bound  to 
keep  it,  notwithstanding  the  fact  that  he 
had  signed  an  application  without  actual 
knowledge  of  its  contents,  at  the  instance 
of  the  insurer's  agent,  which  conformed  to 
the  terms  of  the  policy  actually  issued. 
Thurman  v.  Farmers*  Mut.  F.  Ins.  Co.  — 
Miss.  — ,  58  So.  777. 

So,  in  an  action  on  a  note  given  in  pay- 
ment of  the  first  premium,  where  the  in- 
sured's evidence  tended  to  show  that  the 
insurer's  agent  represented  to  him  that  the 
policy,  during  a  certain  number  of  years, 
would  increase  to  a  given  amount,  but  that, 
by  the  terms  of  the  policy  delivered,  it 
would  increase  to  a  less  amount,  and  that 
he  rescinded  the  policy,  and  the  evidence 
on  the  part  of  the  insurer  was  to  the  effect 
that  the  policy  agreed  with  the  agent's  rep- 
resentations, it  was  held  that  the  issue  of 
fraud  should  be  submitted  to  the  jury.  Al- 
len V.  Smith,  165  Ala.  247,  61  So.  724. 

In  an  action  on  a  premium  note,  the  ap- 
plication is  admissible  to  contradict  the 
statements  of  the  insured,  but  it  is  for  the 
jury,  on  the  whole  facts,  to  say  whether  or 
not  he  in  fact,  and  with  full  knowledge, 
made  the  application,  and  whether  or  not 
he  did  get  the  character  of  policy  for  which 
he  applied,  or  whether  a  fraud  was  perpe- 
trated upon  him.  Thurman  v.  Farmers' 
Mut.  F.  Ins.  Co.  supra. 

In  Jones  v.  Gilbert,  93  Ga.  604,  20  S.  E. 
48,  the  evidence  as  to  whether  the  insured 
had  applied  for  a  ten-year  endowment  pol- 
icy or  a  ten-payment  life  policy  was  con- 
flicting; and  while  it  apparenty  prepon- 
derated in  favor  of  the  insured,  yet  it  was 
held  that  the  jury's  finding  in  favor  of  the 
insured,  which  was  affirmed  by  the  trial 
court,  would  not  be  disturbed. 

XIV,  MiscelUtneous, 

In  McCarty  v.  New  York  L.  Ins.  Co.  74 
Minn.  530,  77  N.  W.  426,  where  it  was  con- 
41  L.R.A.(N.S.) 


tended  that  there  could  be  no  rescission  of 
the  contract  of  insurance  by  the  insured 
on  the  ground  of  fraud,  because  the  insurer 
could  not  be  placed  in  statu  quo,  for  the 
reason  that  the  policy  had  already  run  six 
weeks  before  the  insured  applied  for  a  re- 
scission, it  was  held  that  the  principle  that 
there  can  be  no  rescission  unless  the  par- 
ties are  placed  in  statu  quo  does  not  apply 
where  the  inability  to  leave  a  party  in  such 
a  position  is  caused  by  his  own  fraud. 

In  Carmelich  v.  Mims,  88  Ala.  335,  6  So. 
913,  it  was  held  that  a  plea  in  an  action  on 
a  note  given  for  the  first  annual  premium 
on  a  policy  of  life  insurance,  which  sets  up 
that  the  terms  of  the  policy  delivered  "were 
entirely  different"  from  that  which  the 
agent  represented  would  be  furnished,  and 
that  the  policy  was  returned  "within  a  rea- 
sonable time,''  is  demurrable  on  the  ground 
that  it  states  legal  conclusiona  instead  of 
facta.  J.  T.  W. 


NORTH  OAROIilNA  SUPRBBIB 
COURT. 

A.  H.  STEPHENS  et  al.,  Appts., 

V. 

JOHN  L.   ROPER  LUMBER   COMPANY. 

(—  N.  C.  — ,  76  8.  E.  933.) 

Master  and  servant  —  authority  of  su- 
perintendent—reservation of  hands. 

A  superintendent  of  a  lumber  camp  has 
no  implied  authority  to  contract  with  an 
employee  who  is  being  laid  off,  to  pay  him 
a  monthly  salary  in  consideration  of  his 
refraining  from  taking  other  employment, 
and  holding  himself  in  readiness  to  re- 
sume work  upon  notice  to  that  effect. 

(October  3,  1912.) 

APPEAL    by    plaintiff    from    a    nonsuit 
granted  by  the  Superior  Court  for  Pam- 
lico County  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  by  contract 
with  defendant's  superintendent.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  D.  Ward  and  D.  L.  Ward 
for  appellant. 
Messrs.  Moore  &  Dunn  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  a  witness,  in  support  of  his  de- 
mand, testified  in  effect  as  follows:  That 
in  November  or  December  of  1907,  a  short 

Note. "  Authority  of  superintendent  to 
contract  for  payment  of  envployee 
while  laid  off* 

While  no  other  ease  has  been  found  upon 
the  question  as  to  the  authority  of  a  super- 
intendent to  contract  for  the  payment  of 
an  employee  while  laid  off,  the  decision  in 
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while  after  the  panic,  he  was  an  employee 
of  defendant  company,  and  in  charge  of  a 
logging  squad  in  connection  with  the  plant 
of  said  company  at  Oriental,  North  Caro- 
lina; that  the  superintendent  of  defendant 
plant  at  that  place  was  one  W.  J.  Moore,  in 
general  charge  of  same,  having  power  to 
make  contracts,  employ  and  discharge  hands, 
etc.;  that  the  general  offices  of  the  com- 
pany were  at  Norfolk,  Virginia,  the  general 
superintendent  of  defendant  lumbering  busi- 
ness being  one  Harriss,  and  that  the  em- 
ployees of  defendant  company  were  paid  off 
monthly  according  to  a  pay  roll  sent  to  the 
general  offices;  that  on  or  about  the  date 
specified  (November  or  December,  1907) 
plaintiff  and  W.  J.  Moore,  as  superintendent 
of  defendant's  plant  at  Oriental,  entered 
into  the  contract  sued  on,  by  the  terms  of 
which  plaintiff  was  to  be  dropped  from  the 
company's  pay  roll  for  an  indefinite  period, 
and  cease  all  regular  work  for  the  company, 
and  was  to  be  paid  during  such  time  as  he 
was  unemployed  the  sum  of  $100  per  month, 
and  meantime  was  not  to  take  other  em- 
ployment, but  hold  himself  in  readiness  to 
resume  work  when  notified;  that,  pursuant 
to  this  agreement,  plaintiff  remained  prac- 
tically idle  for  fourteen  months,  when  he 
was  again  given  active  employment  as  a 
boss  of  the  company's  logging  force  at  $75 
per  month;  that  not  long  after  plaintiff  re- 
sumed work  Moore,  the  local  superintendent, 
was  discharged  by  the  company,  and  soon 
thereafter  plaintiff  was  discharged;  that 
shortly  after  Moore  was  discharged  plain- 
tiff mentioned  his  claim  for  $1,400  against 
the  company  to Harriss,  general  su- 
perintendent, and  same  was  repudiated  and 
denied  by  the  company;  and  after  his  own 
discharge,  the  suit  was  instituted. 

Plaintiff,  repelling  the  suggestion  that  it 
was  any  part  of  his  motive  or  inducement 
for  entering  into  the  contract,  testified  fur- 
ther that  W.  J.  Moore  told  him,  at  or  about 
the  time  the  same  was  made,  that  the  com- 
pany wanted  him  as  a  witness  in  a  lawsuit, 
and  that  he  would  be  dropped  from  the  pay 


roll  on  that  account.  Plaintiif  admitted  thai 
he  had  been  paid  for  all  the  work  aetuallf 
done  for  the  company,  but  said  tiiat  nctb- 
ing  had  been  paid  on  the  present  claixs; 
that  the  general  superintendent  was  fre- 
quently around  the  works  at  Oriental:  and 
that  plaintiff  had  never  mentioned  the  sob- 
ject  to  him  until  after  the  discharge  of 
Moore,  but  had  frequently  mentioned  tbe 
matter  to  Moore  while  he  was  superinteDd- 
ent  at  Oriental,  and  was  told  by  Moore  not 
to  be  uneasy,  that  he  would  get  his  maoey. 

If  it  be  conceded  that  the  evidence  was 
sufficient  to  establish  the  contract,  and,  fur- 
ther, that  the  reprehensible  purpose  to  im- 
pose plaintiff  on  the  court  as  an  entirdj 
disinterested  witness,  when  he  was  in  fact 
an  employee  of  the  company,  was  not  suffi- 
ciently shown  as  an  inducement  to  the  coo- 
tract  on  the  part  of  plaintiff  to  Titiate  it 
(Martin  v.  McMillan,  63  N.  C.  486;  Phillipi 
V.  Hooker,  62  N.  C.  [Phill.  Eq.]  193),  we  ar? 
of  opipion  that  the  judgment  of  nonsuit  hi* 
been  properly  rendered.  It  is  not  claimed 
that  there  was  any  direct  authority  from 
the  company  to  make  this  particular  cgb- 
tract;  nor  is  there  any  evidence  of  specIiJ 
instructions  limiting  the  powers  of  defend- 
ant's agent  incident  to  his  position.  This 
being  true,  the  real  and  apparent  author- 
ity of  such  agent  should  be  held  one  and 
the  same,  and  the  right  of  plaintiff  to  re- 
cover in  this  case  depends  upon  whether  the 
contract  declared  on  was  within  the  scope 
of  W.  J.  Moore's  powers  as  general  super- 
intendent of  defendant's  lumbering  business 
at  Oriental.  Gooding  y.  Moore,  150  N.  C 
195,  63  S.  E.  896;  Tiffany,  Agency,  p.  180. 

By  virtue  of  his  position,  then,  this  sa- 
perintendent  had  general  power  to  do  what 
was  usual  and  necessary  to  carry  on  the 
business  intrusted  to  him,  and  in  further- 
ance of  his  employer's  interest  to  make 
all  such  contracts  as  were  reasonable  aB<i 
appropriate  to  that  end;  but  this  author- 
ity is  not  without  limitations.  Such  an  of- 
ficer is  by  no  means  a  universal  agent,  boft 
is  restricted,  as  stated,  to  those  acts  and 
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seems  clearly  to  be  correct.  It  has  been 
said,  generally,  that  "an  agent  has  no  im- 
plied power  to  do  acts  that  are  unusual, 
extraordinary,  or  unnecessary,  however  ad- 
vantageous to  the  principal's  interests  the 
agent  may  believe  them  to  be.  .  .  .  Im- 
plied authority  is  limited  to  the  purposes 
for  which  the  agency  was  created,  and  to 
the  acts  and  duties  ordinarily  intrusted  to 
such  an  agent;  and  it  is  also  limited  by 
the  usual  course  of  dealing  in  the  business 
in  which  he  is  employed."  31  Cyc.  1337. 
And  further,  "from  authority  to  hire,  no 
authority  arises  'to  make  subsequent  agree- 
ments modifying  or  adding  to  the  contract 
of  hiring."  31  Cyc.  1398. 
41  L.R.A.(N.S.) 


So,  in  Prior  y.  Flagler,  10  Misc.  496.  31 
N.  Y.  Supp.  193,  affirmed  on  other 
grounds  in  13  Misc.  115,  34  N.  Y.  Supp. 
152,  it  seems  to  have  been  held  that  t^ 
steward  of  a  hotel,  with  whom  the  em- 
ployment of  a  chef  for  the  season  has  beeD 
concluded  as  to  details,  which  had  origi- 
nated with  the  general  manager,  has  bo 
authority,  by  reason  of  his  agency  in  eoa- 
nection  with  the  employment,  to  make  s 
subsequent  agreement  with  the  chef,  after 
the  latter  has  been  seriously  injured,  that 
if  he  will  resign  his  position  the  balance 
of  his  salary  for  the  season  will  be  paid 
him.  A.  G.  W. 
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contracts  "usually  exercised  by  other  agents 
in  the  same  line  of  business  under  similar 
circumstances,  and  must  conduct  the  par- 
ticular business  of  the  principal  in  the  man- 
ner usually  employed  by  other  agents  of 
the  same  kind."  1  Clark  k  S.  Agency,  § 
203,  p.  475. 

Again,  it  is  well  recognized  that  a  third 
person  dealing  with  one  known  to  be  an 
agent  is  not  relieved  of  all  obligation  in 
the  matter,  but  is  held  to  the  exercise  of 
reasonable  prudence;  and  if  an  agent, 
though  a  general  one,  departing  from  legiti- 
mate effort  in  his  employer's  interests,  ten- 
ders a  contract  so  unusual  and  remarkable 
as  to  arouse  the  inquiry  of  a  man  of  aver- 
age business  prudence,  the  third  party  is 
not  allowed  to  act  upon  assumptions  which 
ordinarily  obtain.  He  is  put  upon  notice, 
and  must  ascertain  if  actual  authority  has 
been  conferred.  1  Clark  &  S.  Agency,  p. 
5Q9;  Mechem,  Agency,  §§  289,  290;  31  Cyc. 
pp.  1340-1346. 

In  31  Cyc.  it  is  said:  "6.  Extent  of  gen- 
eral authority.  A  general  agent,  unless  he 
act  under  a  special  and  limited  authority, 
impliedly  has  power  to  do  whatever  is 
usual  and  proper  to  effect  such  a  purpose, 
as  is  the  subject  of  his  employment.  Hence, 
in  the  absence  of  known  limitations,  third 
persons  dealing  with  such  a  general  agent 
have  a  right  to  presume  that  the  scope  and 
character  of  the  business  he  is  employed  to 
transact  is  the  extent  of  his  authority. 
This  rule,  as  already  stated,  does  not  ap- 
ply when  limitations  upon  the  authority  of 
the  agent  have  been  brought  home  to  the 
knowledge  of  the  third  person  dealing  with 
him,  nor  when  the  third  person  fails  to 
make  such  inquiry  as  conditions  demand, 
especially  if  the  facts  and  circumstances 
are  such  as  to  suggest  inquiry.  Further- 
more, the  implied  power  of  any  agent,  how- 
ever general,  must  be  limited  to  such  acts 
as  are  proper  for  an  agent  to  do,  and  can- 
not extend  to  acts  clearly  adverse  to  the 
interests  of  the  principal,  or  for  the  benefit 
of  the  agent  personally.  And  an  agent  has 
no  implied  authority  to  do  acts  not  usually 
done  by  agents  in  that  sort  of  transaction, 
nor  to  do  them  in  other  than  the  custom- 
ary manner.  The  most  general  authority  is 
limited  to  the  business  or  purpose  for  which 
the  agency  was  created." 

And  in  Mechem,  supra:  ''Third  persons 
must  act  in  good  faith.  It  is  evident  that 
these  rules  are  established  for  the  protec- 
tion  of  third  persons  who  act  In  good  faith. 
As  has  been  stated,  every  person  dealing 
with  an  agent  is  bound  to  ascertain  the  na- 
ture and  extent  of  his  authority.  He  must 
not  trust  to  the  mere  presumption  of  au- 
thority, nor  to  any  mere  assumption  of  au- 
thority by  the  agent.  He  must  at  all  times 
41  L.R.A.(N.S.) 


be  able  to  trace  the  authority  home  to  its 
source.  Keeping  within  the  scope  of  that 
authority,  he  is  safe,  and  cannot  be  affected 
by  secret  instructions  of  which  he  was  ig- 
norant. But  if  he  had  knowledge  of  the 
instructions,  or  notice  sufficient  to  put  him 
upon  an  inquiry  by  which  they  might  have 
been  discovered,  he  will  be  held  bound  by 
them."  And  further  (§  290) :  ''The  person 
dealing  with  the  agent  must  also  act  with 
ordinary  prudence  and  reasonable  diligence. 
If  the  character  assumed  by  the  agent  is  of 
such  a  suspicious  or  unreasonable  nature,  or 
if  the  authority  which  he  seeks  to  exercise 
is  of  such  an  unusual  or  improbable  charac- 
ter, as  would  suffice  to  put  an  ordinarily 
prudent  man  upon  his  guard,  the  party  deal- 
ing with  him  may  not  shut  his  eyes  to  the 
real  state  of  the  case,  but  should  either  re- 
fuse to  deal  with  the  agent  at  all,  or  should 
ascertain  from  the  principal  the  true  con- 
dition of  affairs." 

The  wholesome  principles  embodied  in 
these  citations,  and  numerous  authoritative 
decisions  here  and  elsewhere  applying  the 
same,  are  in  condemnation  of  this  alleged 
contract,  and  fully  sustain  the  position  de- 
nying plaintiff  recovery  thereon.  Bank  of 
Morganton  v.  Hay,  143  N.  C.  326,  55  S.  E. 
811;  Williams  v.  Johnston,  92  N.  C.  532, 
53  Am.  Rep.  428;  Williams  v.  Whiting,  92 
N.  C.  683;  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346,  38  L.  ed.  470,  14  Sup. 
Ct.  Rep.  572;  First  Nat.  Bank  v.  Nelson,  38 
Ga.  391,  95  Am.  Dec.  400;  Craig  Silver  Co. 
V.  Smith,  163  Mass.  262,  39  N.  E.  1116; 
Upton  V.  Suffolk  County  Mills,  11  Cush. 
586,  59  Am.  Dec.  163;  Nephew  v.  Michigan 
C.  R.  Co.  128  Mich.  699,  87  N.  W.  753; 
Friedman  v.  Kelly,  .126  Mo.  App.  279,  102 
S.  W.  1066;  Skene*  v.  Union  Casualty  ft 
Surety  Co.  91  Mo.  App.  121. 

In  Williams  v.  Johnston,  92  N.  C.  532,  63 
Am.  Rep.  428,  Chief  Justice  Smith,  deliver- 
ing the  opinion,  said:  "An  agency,  however 
comprehensive  in  its  scope,  nothing  else 
appearing,  contemplates  the  exercise  of  the 
powers  conferred  for  the  benefit  of  the  prin- 
cipal. It  implies  a  trust  and  confidence  that 
the  delegated  authority  will  be  employed  in 
the  honest  and  faithful  discharge  of  the  du- 
ties appertaining  to  the  fiduciary  relation 
thus  established." 

In  Upton  V.  Suffolk  County  Mills,  it  was 
held  "that  a  general  selling  agent  has  no 
authority  to  depart  from  the  usual  man- 
ner of  accomplishing  what  he  is  employed  to 
effect." 

In  Friedman  v.  Kelly,  126  Mb.  App.  279, 
102  S.  W.  1066,  a  well-reasoned  case  and 
sustained  by  abundant  authority,  the  court 
held:  "Extraordinary  assumption  of  au- 
thority. Where  an  agent  such  as  a  travel- 
ing salesman,  assumes,  in  the  conduct  of 
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the  sale  of  goods,  authority  which  he  did 
not  in  fact  have,  and  of  such  extraordinary 
character  as  would  put  a  reasonably  pru- 
dent man  upon  his  inquiry,  such  party  deal- 
ing with  him  cannot  in  that  case  hold  his 
principal  on  the  ground  of  apparent  au- 
thority. Where  a  traveling  salesman  sell- 
ing ladies'  cloaks  for  his  principal  agreed 
with  a  purchaser  that  he  might  retain  the 
cloaks  until  after  the  season  was  over  and 
then  return  such  as  were  not  satisfactory, 
this  was  an  agreement  so  unusual  and  ex- 
traordinary that  the  purchaser  should  have 
taken  notice  that  the  agent  had  no  au- 
thority to  make  it;  and  the  purchaser  could 
not  claim  the  right  to  return  the  cloaks  on 
the  ground  that  the  agreement  was  within 
the  apparent  scope  of  the  agent's  authority, 
especially  where  the  evidence  showed  that 
he  knew  the  proposition  was  extraordi- 
nary." 

This  contract,  by  which  the  plaintiff,  to 
use  his  own  language,  "was  put  on  the  loaf- 
ing list  for  fourteen  months,  doing  practi- 
cally nothing  for  the  company's  benefit," 
and  where  there  was  nothing,  either  in  the 
pay  rolls  or  elsewhere,  to  put  the  company 
or  its  general  officer  on  notice  of  its  exist- 
ence or  its  terms,  is  so  very  remarkable  and 
unusual,  and  altogether  comes  in  such  ques- 
tionable shape  and  circumstance,  that  his 
Honor  was  clearly  right  in  holding  that  no 
recovery  should  be  allowed  thereon  in  a 
court  of  justice. 

There  is  no  error,  and  the  judgment  of 
nonsuit  is  affirmed. 


TEXAS    COURT    OF    CRIMINAIj    AP- 

PEAlIS. 

LONNIE  SNODGRASS,  Appt., 

V. 

STATE  OF  TEXAS. 
(—  Tex.  Crim.  Rep.  — ,  160  S.  W.  162.) 

Appeal  —  Interference  with  finding. 

1.  If  there  is  evidence  to  support  a  find- 
ing by  the  jury  that  accused  is  the  one  who 
ofl'ered  a  stolen  horse  for  sale,  the  appellate 
court  will  not  interfere  with  the  finding, 
although  there  is  evidence  tending  to  estab- 
lish an  alibi. 

Criminal    law  —  power    to    authorize 
court  to  remit  punishment. 

2.  Under  a  Constitution  conferring  upon 
the  governor  power  to  grant  reprieves  and 
pardons,  the  legislature  cannot  confer  upon 

the  court  power  to  remit  the  punishment 

— — — ■ —  t     .-»   . 

Note. —  As  to  power  of  a  court  to  sus- 
pend or  stay  execution  of  sentence,  see 
notes  to  State  v.  Abbott,  33  L.R.A.(N.S.) 
112;  and  Fuller  v.  State,  39  L.R.A.(N.S.) 
242. 
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upon  a  verdict  finding  one  guilty  of  crime 
and  imposing  imprisonment  upon  him,  br 
suspending  its  execution  during  good  be- 
havior  and  finally  annulling  the  eonvictioo. 

On  Rehearing. 

Conatltntlonal  law  —  cx>nBtriictlcm  — 
power  to  pardon  —  "alter  convic- 
tion." 

3.  The  fact  that  the  Constitution  plaoea 
in  the  governor  power  to  grant  reprievei 
and  pardons  "after  conviction"  does  not 
limit  his  authority  to  cases  in  which  the 
court  has  pronounced  judgment,  so  as  to 
authorize  conferring  upon  the  court  prior 
to  that  time  jurisdiction  to  remit  pnniih- 
ment  by  a  suspension  of  sentence. 

Same  —  deprivation  off  cItII  lights  » 
power  off  court  to  remit. 

4.  Power  to  suspend  sentence  oa  per- 
sons convicted  for  crime,  during  good  be- 
havior, and  ultimately  to  annul  the  judg 
ment  of  conviction,  cannot  be  conferred 
upon  courts  where  the  Constitution  re- 
quires the  passing  of  laws  depriving-  per- 
sons convicted  of  such  crimes  of  certaia 
civil  rights. 

(February  14,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Erath  Countj 
convicting  him  of  horse  stealing.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  £.  Cook  for  appellant. 
Messrs.  G.   F.   Greenwood    and  C.  E. 
liane.  Assistant  Attorney  General^  for  tbe 
SUte. 

Harper,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  charged  with  the  theft  of 
a  horse  from  O.  T.  Cline.  When  tried,  be 
was  convicted,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  peniteo- 
tiary. 

There  are  but  two  grounds  presented  is 
the  motion  for  a  new  trial;  the  first  beia^ 
that  the  evidence  is  insufficient  to  support 
the  verdict,  and  the  other  is  that  the  eomt 
erred  in  not  submitting  to  the  jury,  at  the 
request  of  defendant,  the  issue  aa  to  whether 
defendant  had  ever  before  been  convicted 
of  a  felony,  defendant  having  requested  that 
he  do  so  under  the  provisions  of  the  law  as 
passed  by  the  thirty-second  l^slature,  be- 
ing chapter  44.  The  court  indorsed  on  said 
application  "refused,"  because  he  saw  no 
equities  for  defendant  if  he  is  guilty.  Ap* 
pellant  excepted  to  the  action  of  the  conrt 
in   refusing  to   submit   that   issue  to  the 

jury- 

1.  As  to  the  first  ground,   there  is  do 

question  but  what  the  horse  of  Mr.  Clins 

was  stolen  on  the  night  of  the  16th  or  moni* 

ing  of  the  17th  of  May.    Mr.  Peak  testified: 

That  he  was  in  the  livery  business  at  Mor 
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gan.    That  in  the  month  of  May,  not  re- 
membering the  date  of  the  month,  but  on 
Thursday  or  Friday  of  the  week,  "a  boy 
came  to  his  stable  leading  the  horse  stolen 
from  Mr.  Cline,  and  offered  to  sell  the  horse 
to  him,  and  that  he  recognized  the  defendant 
as  the  same  boy  that  came  to  his  stable  with 
the  horse.     That  he  had  seen  the  boy  in 
jail  when  he  was  a  witness  before  the  grand 
jury,  and   recognized   him   out  of  two  or 
three  others  in  the  jail  as  the  same  boy/* 
J.  A.  Crawford  testified  he  lived  at  Morgan, 
and  saw  a  man  leading  tlie  horse  through 
an  alley  to  the   livery  stable,  and   talked 
to  him;  that  ha  noticed  closely  because  of 
his   proposal   to  sell   the   horse   so   cheap, 
saying:     "I  did  not  see  the  boy  any  more 
after  that  until  I  came  here  as  a  witnese 
before  the  grand  jury  at  this  term  of  the 
courts   when  I  saw   him   in   the  jail,   and 
there  I  took  him  to  be  the  same  party  I 
saw  at  Peak's  barn  with  the  horses.    There 
could  be  two  men  just  alike,  of  course.    I 
looked  at  him  closely  in  the  jail.    What  at- 
tracted my  attention  to  him  was  the  way 
he  acted  and  maneuvered  around  and  the 
price  he  put  on  the  horses,  and  he  was 
nervous,  and  seemed  to  want  to  go  away, 
an^  wanted  to  know  too  much  about  where 
Mr.  Peak  had  gone.     To  the  best  of  my 
knowledge,  the  defendant  is  the  same  man 
I  saw  at  Peak's  stable  in  Morgan  with  the 
horses,  as  described.     I  have  no  doubt  in 
my  own   mind;   but  a  man  could  be  mis- 
taken.    In  my  own  mind  I  have  no  doubt 
about   it."     J.   B.   White  testified  that  he 
was  constable  of  the  Morgan  precinct,  and, 
when  Mr.  Peak  came  to  him,  he  went  and 
talked  to  defendant,  saying,  as  well  as  he 
remembered  it  was  on  Thursday  about  May 
18th  when  he  saw  the  boy  with  the  horses 
in  Morgan,  saying  the  young  man  who  had 
the  horses  looked  like  defendant.    On  cross- 
examination  he  said  he  went  to  the  jail  for 
the  purpose  of  identifying  the  man.    There 
were  two  other  men  in  jail  with  defendant, 
but  neither  of  them  resembled  the  Morgan 
man,    but    he    thought    defendant    did    re- 
semble  him.     As   to  whether   he   could   be 
mistaken  in  his  identity  of  the  defendant, 
he  said  he  would  not  be  positive  about  it. 
When  the  marshal  of  Stephenville  went  to 
Morgan  to  see  about  the  horses,  these  three 
witnesses    described    the    young    man    who 
had  the  horses,  and  from  this  description 
the  marshal  arrested  defendant.    The  horse 
was  stolen  at  Stephenville,  and  carried  to 
Morgan,  a  distance  of  about  50  miles.    De- 
fendant otfered  testimony  to  show  that  he 
was  at  home  in  Stephenville  on  the  15th, 
16th,  and  17th  of  May,  and  went  from  home 
to  Dublin   on  the  night  of  the   17th,   and 
two  witnesses  testify  that  he  spent  Thurs- 
day the  18th  in  Dublin. 
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The  issue  was  thus  squarely  drawn  as 
to  whether  defendant  was  the  person  who 
stole  the  horse,  the  testimony  offered  by 
him  proving  a  complete  alibi,  if  the  jury 
had  believed  it.  But  under  appropriate 
charges  the  jury  found  against  him.  The 
testimony  offered  by  the  state,  as  shown 
above,  would  justify  such  finding,  and  under 
our  judicial  system,  the  jury  being  the 
judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony, 
we  never  feel  inclined  to  disturb  their 
verdict  on  an  issue  of  fact  where  there  is 
evidence  to  support  their  finding.  Mr.  Peak 
positively  identifies  him  as  the  man  in 
possession  of  the  stolen  horse,  and  the  other 
witnesses,  who  saw  the  man  at  Morgan 
with  the  horse,  support  him. 

2.  As  to  the  otner  question,  that  the  court 
erred  in  refusing  to  submit  to  the  jury 
the  question  as  to  whether  or  not  defend- 
ant had  theretofore  been  convicted  of  a 
felony,  their  finding  to  be  the  basis  of  an 
application  to  the  trial  judge  to  suspend 
the  sentence  under  the  provisions  of  chapter 
44,  Acts  32d  Leg.  presents  a  question  of 
some  difficulty.    Said  act  reads: 

"Section  1.  That  when  there  is  a  con- 
viction of  any  felony  in  any  district  court 
of  this  state,  except  murder,  rape,  perjury, 
burglary,  and  burglary  of  a  private  resi 
denoe,  robbery,  arson,  seduction,  bipam};, 
and  abortion,  the  court  may  suspend  sen- 
tence upon  application  made  therefor  in 
writing  by  the  defendant,  when  the  punisn- 
ment  assessed  by  the  jury  shall  not  exceed 
five  years'  confinement  in  the  penitentiary; 
provided  that  in  no  case  shall  sentence  be 
suspended  except  when  the  proof  shall  show, 
and  the  jury  shall  find  in  their  verdict, 
that  the  defendant  has  never  before  been 
convicted  of  a  felony  in  this  state  or  in 
any  other  jurisdiction.* 

"Sec.  2.  The  court  shair  submit  the  ques- 
tion as  to  whether  the  defendant  has  ever 
before  been  convicted  of  a  felony,  only  upon 
request  in  writing  by  the  defendant,  and 
when  the  issue  is  raised  by  the  evidence. 

"Sec.  3.  When  sentence  is  suspended  at 
the  request  of  the*  defendant,  no  appeal 
shall  lie  from  the  judgment  of  conviction. 

"Sec.  4.  Upon  application  for  suspension 
of  sentence,  the  court  may  hear  evidence 
as  to  the  reputation  of  the  defendant  as 
a  law-abiding  citizen,  and  as  to  whether 
the  defendant  has  ever  been  before  convicted 
of  a  felony,  and  upon  any  other  matter 
that  may  in  its  judgment  enable  it  to 
arrive  at  a  proper  conclusion;  and  the  sus- 
pension of  the  sentence,  or  the  refusal  to 
do  so,  shall  be  wholly  within  the  discretion 
of  the  trial  court,  and  the  exercise  of  such 
discretion  shall  not  be  subject  to  review 
In  any  other  court;   provided  thit  in  no 
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case  shall  sentence  be  suspended  unless  the 
jury  recommend  it  in  their  verdict. 

''Sec  6.  When  sentence  is  suspended,  the 
judgment  of  the  court  on  that  subject  shall 
be  that  sentence  on  the  judgment  of  con- 
viction shall  be  suspended  during  the  good 
behavior  of  the  defendant.  By  the  term 
'good  behavior'  is  meant  that  the  defend- 
ant shall  not  be  convicted  of  any  felony 
during  the  time  of  such  suspension,  or  any 
misdemeanor  that  involves  moral  turpitude 
that  the  court  who  granted  such  suspension 
may  deem  not  good  behavior. 

"Sec.  6.  Upon  the  final  conviction  of  the 
defendant  of  any  other  felony  or  misde- 
meanor, as  provided  in  §  5  of  this  act, 
pending  the  suspension  of  sentence,  the 
court  shall  cause  proper  process  to  issue 
for  the  arrest  of  the  defendant,  if  he  is  not 
then  in  the  custody  of  said  court,  and  upon 
the  execution  of  the  capias,  and  during  a 
term  of  the  court,  shall  pronounce  sentence 
upon  the  original  judg^nent  of  conviction, 
and  shall  cumulate  the  punishment  of  the 
first  with  the  punishment  in  any  subse- 
quent conviction  or  convictions. 

"Sec.  7.  In  any  case  of  suspended  sen- 
tence, upon  the  expiration  of  double  the 
time  assessed  as  punishment  by  the  jury, 
the  defendant  may  apply  to  the  court,  in 
term  time,  to  have  the  judgment  of  con- 
viction set  aside;  and  if  it  shall  appear 
to  the  court,  upon  the  hearing  of  such  ap- 
plication, that  the  defendant  has  not  been 
convicted  of  any  other  felony,  and  that  there 
is  not  then  pending  against  him  any  charge 
of  felony,  the  court  shall  enter  an  order 
reciting  the  facts,  and  that  such  judji^ent 
of  conviction  be  set  aside  and  annulled. 
After  the  setting  aside  of  any  judgment  of 
conviction  as  herein  provided  for,  the  fact 
of  such  conviction  shall  not  be  shown  or 
inquired  into  in  any  court  for  any  purpose, 
except  in  such  cases  where  the  defendant 
has  again  been  indicted  for  a  felony,  and 
in  such  event  such  prior  conviction  may 
be  shown  in  case  the  defendant  invokes 
the  benefit  of  this  act. 

"Sec.  8.  When  sentence  is  suspended,  the 
defendant  shall  be  released  upon  his  own 
recognizance,  in  such  sum  as  may  be  fixed 
by  the  court." 

If  the  law  is  valid,  it  appears,  upon  the 
written  request  of  defendant,  when  the  is- 
sue is  raised  by  the  evidence,  the  court 
shall  submit  to  them  the  question  of  wheth- 
er or  not  the  defendant  has  theretofore 
been  convicted  of  a  felony.  This  part  of 
the  law  seems  to  be  mandatory  on  the  judge, 
and  if  the  jury  find  that  this  is  the  first 
offense,  and  the  punishment  is  for  less  than 
five  years,  it  then  becomes  discretionary 
with  the  court  as  to  whether  or  not  he 
will  sufl|>end  the  sentence.  The  questions 
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arise.  Has  the  legislature  the  authoritj  to 
confer  upon  district  judges  the  authority 
to  suspend  sentences  after  a  person  hu 
been  legally  convicted  of  crime?  and.  Has 
the  legislature  the  authority  to  confer  qh 
district  judges  the  power  to  extend  hn- 
munity  from  punishment  under  the  oon- 
ditions  named  in  the  act?  This  law  got 
only  gives  to  district  judges  discretionary 
power  to  suspend  the  sentence  of  a  perwn 
after  he  has  been  legally  convicted  of  an 
offense,  but  alao,  after  lapse  of  time,  upon 
a  showing  that  he  has  been  guilty  of  bo 
other  offense,  to  set  aside  the  judgment  of 
conviction,  thus  in  terms  conferring  on 
them  the  power  to  grant  pardons  to  peraons 
convicted  of  crime.  Our  Constitution  pro- 
vides in  §  11,  art.  4:  "In  all  crimina] 
cases,  except  treason  and  impeachment,  he 
[the  governor]  shall  have  power,  after  eon- 
viction,  to  grant  reprieves,  commutations  of 
punishment,  and  pardons;  and  under  soeb 
rules  as  the  legislature  may  prescribe,  he 
shall  have  power  to  remit  fines  and  for- 
feitures. With  the  advice  and  consent  of 
the  senate  he  may  grant  pardons  in  caKi 
of  treason,  and  to  this  end  he  may  respite 
a  sentence  therefor  until  the  close  of  the 
succeeding  session  of  the  legislature."  That 
the  legislature  has  the  power,  being  the 
representative  of  sovereignty,  to  confer  thii 
power  on  the  courts,  cannot  be  questioned, 
unless  inhibited  by  the  provisions  of  the 
Constitution.  It  specifically  confers  npon 
the  governor  the  authority  to  pardon,  re- 
prieve, and  grant  commutations  of  paniah- 
ment. 

That  the  power  to  suspend  the  senteooe 
does  not  confiict  with  the  power  of  the 
governor  to  grant  reprieves  is  settled  by 
the  decisions  of  the  various  courts;  it  be 
ing  held  that  the  distinction  between  a 
"reprieve"  and  a  suspension  of  sentence  is 
that  a  reprieve  postpones  tlie  execution  of 
the  sentence  to  a  day  certain,  whereas  a 
suspension  is  for  an  indefinite  time.  Car- 
nal V.  People,  1  Park.  Crim.  Rep.  262;  Re 
Buchanan,  146  N.  Y.  264,  40  N.  E.  883, 
9  Am.  Crim.  Hep.  494,  and  cases  cited  ia 
7  Words  &  Phrases,  pp.  6115,  6116.  This 
law  cannot  be  held  in  conflict  with  the 
power  confiding  in  the  governor  to  grant 
commutations  of  punishment,  for  a  com- 
mutation is  but  to  change  the  punishment 
astessed  to  a  less  punishment. 

A  pardon,  however,  is  held  to  be  as 
act  of  grace  proceeding  from  the  power  in- 
trusted with  the  execution  of  the  laws* 
which  exempts  the  individual  on  whom  it 
is  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  which  he  has  committed. 
This  act  by  its  provisions  provides  that 
after  a  person  has  been  legally  convicted 
of    a    crime,    and    his    sentence   suspended 
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under  the  provisions  thereof,  upon  the  ex- 
piration of  double  the  time  assessed  as  pun- 
ishment by  the  jury,  the  defendant  may 
apply  to  the  court  to  have  the  judgment 
of  conviction  set  aside,  and,  if  it  appears 
that  he  has  not  been  convicted  of  any  other 
offense,  the  judgment  of  conviction  shall 
be  set  aside  and  annulled,  thus  giving  to 
the  district  courts  the  power  and  authority 
to  exempt  from  punishment  a  person  legal- 
ly convicted  of  crime,  and  of  which  he  has 
been  adjudged  guilty,  knd  to  which  our  laws 
affix  a  penalty.  By  the  act  of  setting  the 
judgment  aside,  such  person  would  also  be 
restored  to  all  the  rights  and  privileges 
to  which  one  is  entitled  who  has  never  been 
convicted  of  an  offense.  In  other  words, 
this  act  of  the  legislature  grants  to  such 
a  person  an  unconditional  pardon,  although 
the  word  "pardon''  is  not  used  therein; 
and  this  necessarily  includes  the  question. 
Can  the  legislature  bestow  upon  any  officer 
other  than  the  governor,  the  power  to  grant 
an  unconditional  pardon  T  We  have  care- 
fully examined  the  decisions  in  those  states 
having  constitutional  provisions  similar  to 
our  own,  and  it  seems  that  an  unbroken 
line  of  decisions  holds  that  the  power  can- 
not be  granted  to  any  other  person  or 
agency,  where  the  Constitution  of  the  state 
confers  the  power  on  the  governor.  In  the 
case  of  Butler  v.  State,  97  Ind.  375,  it  is 
held:  '* Article  3  of  our  state  Constitu- 
tion (§  96,  Rev.  Stat.  1881)  distributes  the 
powers  of  the  government  into  three  sep- 
arate departments, — the  legislative,  the 
executive,  including  the  administrative,  and 
the  judicial, — and  provides  that  'no  person 
charged  with  official  duties  under  one  of 
these  departments  shall  exercise  any  of  the 
functions  of  another,  except  as  in  this 
Constitution  expressly  provided.'  Section 
17  of  art.  5  (§  143,  Rev.  Stat.  1881)  con- 
fers upon  the  governor  'the  power  to  grant 
reprieves,  commutations,  and  pardons,  after 
conviction,  for  all  offenses  except  treason 
and  cases  of  impeachment,  subject  to  such 
regulations  as  may  be  provided  by  law.' 
It  also  invests  him  with  'power  to  remit 
fines  and  forfeitures,  under  such  regulations 
as  may  be  prescribed  by  law.'  There  is 
no  express  provision  of  the  Constitution 
providing  for  the  exercise  of  these  powers 
by  any  person  charged  with  official  duties 
under  the  legislative  or  judicial  depart- 
ment. The  conclusion  seems  to  be  inevitable 
that  in  this  state  the  governor,  under  such 
regulations  as  may  be  provided  by  law, 
has  the  exclusive  power  to  grant  pardons, 
reprieves,  and  commutations,  and  to  remit 
fines  and  forfeitures.  It  follows  that  any 
legislative  enactment  which  attempts  to 
clothe  the  courts,  or  any  of  the  courts,  of 
this  state  with  these  powers,  or  any  of 
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them,  ii  void  as  being  in  conflict  with  the 
fundamental  law.  .  .  .  State  y.  Sloss, 
25  Mo.  291,  69  Am.  Dec.  467,  was  a  case 
arising  upon  an  act  of  the  legislature  at- 
tempting to  relieve  persons  from  penalties 
incurred  by  violations  of  a  certain  penal 
statute.  It  was  held  that  it  was  not  com- 
petent for  the  legislature  to  do  this,  as  it 
was  an  invasion  of  the  pardoning  power, 
which,  by  the  Constitution  of  the  state,  was 
vested  exclusively  in  the  governor.  It  was 
said  in  that  case:  'The  powers  of  the  gen- 
eral assembly  are  not  unlimited.  All  the 
departments  of  our  government  are  con- 
fined in  their  operations.  They  have  pre- 
scribed limits,  which  they  cannot  transcend. 
The  union  of  the  legislative,  executive,  and 
judicial  functions  of  government  in  the 
same  body,  as  shown  by  experience,  had  been 
productive  of  such  injustice,  cruelty,  and 
oppression,  that  the  framers  of  our  Consti- 
tution, as  a  safeguard  against  those  evils, 
ordained  that  the  powers  of  government 
should  be  divided  into  three  distinct  depart- 
ments, and  that  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to 
one  of  these  departments  should  exercise 
any  powers  properly  belonging  to  either  of 
the  others,  except  in  the  instances  express- 
ly directed  or  permitted  by  the  Constitu- 
tion. Although  questions  have  sometimes 
arisen  whether  a  power  properly  belonged 
to  one  department  of  governthent  or  an- 
other, yet  there  is  no  contrariety  of  opin- 
ion as  to  the  department  of  the  govern- 
ment to  which  the  power  of  pardoning  of- 
fenses properly  appertains.  All  unite  In 
pronouncing  it  an  executive  function.  So 
the  framers  of  our  Constitution  thought, 
and  accordingly  vested  the  power  of  par- 
doning in  the  chief  executive  officer  of  the 
state.'  ...  In  Atty.  Gen.  ex  rel.  Tay- 
lor v.  Brown,  1  Wis.  513,  the  court  said: 
'The  policy  of  our  Constitution  and  laws 
has  assigned  to  the  different  departments 
of  the  state  government  distinct  and  differ- 
ent duties,  in  the  performance  of  which  it 
is  intended  that  they  shall  be  entirely  in- 
dependent of  each  other;  so  that  whatever 
power  or  duty  is  expressly  given  to,  or 
imposed  upon,  the  executive  department, 
is  altogether  free  from  the  interference  of 
the  other  branches  of  the  government.  Es- 
pecially is  this  the  case,  where  the  subject 
is  committed  to  the  discretion  of  the  chief 
executive  officer,  either  by  the  Constitution 
or  by  the  laws.  So  long  as  the  power  is 
vested  in  him,  it  is  to  be  by  him  exercised, 
and  no  other  branch  of  the  government 
can  control  its  exercise.'  The  legislature 
of  Alabama  passed  a  special  act  requiring 
a  county  treasurer  to  refund  to  certain 
sureties  money  which  they  had  been  com- 
pelled by  judgment  of  court  to^  paj  as  a 
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fine  for  their  principal.  In  Haley  y.  Clark, 
26  Ala.  439,  it  was  held  that  the  act  was 
an  attempt  indirectly  to  remit  a  fine,  and 
was  in  conflict  with  the  Constitution.  The 
following  language  occurs  in  the  opinion: 
'The  principal  question  is  whether  this  act 
is  unconstitutional.  By  article  4,  §  2,  of 
the  Constitution  of  Alabama,  the  power  to 
remit  fines  and  forfeitures  is  given  to  the 
governor,  and  by  the  2d  article  the  powers 
of  the  government  are  divided  into  three 
distinct  departments, — ^the  legislative,  ex- 
ecutive, and  judicial, — and  no  one  of  these 
departments,  or  person  belonging  thereto, 
can  exercise  any  power  properly  belonging 
to  either  of  the  others,  unless  expressly 
directed  or  permitted  by  the  Constitution. 
The  power  to  pardon  offenses  except  in 
case  of  treason  and  impeachment,  and  to 
remit  fines  and  forfeitures,  being,  as  we 
have  seen,  confided  by  the  fundamental 
law  to  the  executive  branch  of  the  govern- 
ment alone,  this  power  is  virtually  denied 
to  any  other  department,  and  cannot  there- 
fore be  exercised  by  the  legislature.'  Arti- 
cle 8  of  the  Constitution  of  Indiana,  while 
too  plain  to  admit  of  construction,  has  in 
several  cases  been  considered  by  this  court, 
and  the  law  is  well  settled  that  constitu- 
tional restraints  are  overstepped  where  one 
department  of  government  attempts  to 
exercise  pow.ers  exclusively  delegated  to  an- 
other. Wright  V.  Defrees,  8  Ind.  298; 
Waldo  V.  Wallace,  12  Ind.  669;  Methodist 
Episcopal  Church  y.  Ellis,  38  Ind.  3;  Co- 
lumbus, C.  &  I.  C.  R.  Co.  V.  Grant  County, 
65  Ind.  427.  Section  50,  2  Rev.  Stat.  1876, 
p.  382,  and  §  1724,  Rev.  Stat.  1881,  recog- 
nize the  power  of  courts  to  remit  forfei- 
tures of  recognizances.  We  are  satisfied 
such  power  does  not  exist  in,  and  that  it 
cannot  be  conferred  upon,  the  courts  by  the 
legislature.  Courts  may,  from  inherent 
powers  or  those  conferred  by  statute,  set 
aside  judgments  forfeiting  or  upon  forfeit- 
ed recognizances,  the  same  as  other  judg- 
ments, for  fraud,  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  or  in  pro- 
ceedings for  review.  But  courts  have  not 
nor  can  the  legislature  confer  upon  them, 
authority  to  grant  pardons,  reprieves,  or 
commutations,  nor  to  remit  fines  and  for- 
feitures. These  powers  under  the  Constitu- 
tion belong  exclusively  to  the  chief  execu- 
tive ofiicer  of  the  state,  and  they  cannot  be 
exercised,  directly  or  indirectly,  either  by 
the  legislative  or  judicial  department." 

In  the  case  of  People  v.  Brown,  64  Mich. 
16,  19  N.  W.  571,  Mr.  Cooley,  who  wrote 
the  standard  work  "Cooley  on  Constitution- 
al Limitations,"  while  chief  justice  of 
Michigan,  said:  ''A  judge  cannot  by  sus- 
pending sentence  indefinitely  practically 
pardon. a  prisoner."  The  Supreme  Court  of 
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the  United  States,  through  Chief  Justice 
Marshall,  in  the  case  of  the  United  States 
V.  Wilson,  7  Pet.  159,  8  L.  ed.  643,  says: 
''The  Constitution  [of  the  United  SUtcs] 
gives  to  the  President  .  .  .  the  power 
to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States.  As  this  power 
had  been  exercised  from  time  immemorial 
by  the  executive  of  that  nation  whose  lan- 
guage is  our  language,  and  to  whose  jii« 
dicial  institutions  ours  bear  a  close  ^^ 
semblance,  .  .  .  A  pardon  is  an  set  of 
grace  proceeding  from  the  power  intrusted 
with  the  execution  of  the  laws,  which  ex- 
empts the  individual  .  .  from  the 
punishment  the  law  inflicts  for  a  crime  he 
has  committed."  This  act  of  the  legislature 
authorizes  judges,  under  conditions  named, 
to  exempt  from  punishment  men  guilty  of 
crime,  and  is  but  an  indirect  exercise  of 
the  power  to  pardon.  The  sovereignty  of 
the  state  is  in  its  citizens.  They  have  as- 
sembled in  convention  and  distributed  their 
sovereign  power  between  the  departments  oi 
government,  conferrid^  upon  each  all  the 
powers  they  deemed  necessary  and  proper, 
and,  to  maintain  the  independence  of  each 
department,  and  the  distinctiveness  of  its 
sphere,  have  declared  that  no  ''person  or 
collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power  prop- 
erly attached  to  either  of  the  others,  except 
in  the  instances  herein  expressly  provided."* 
The  legislative,  judicial,  and  ^cecutive  de- 
partments each  received  from  the  people 
that  portion  of  power  that  the  sovereign 
citizenship  deemed  necessary  and  proper  to 
discharge  all  the  functions  of  government 
relating  to  their  respective  department,  and 
no  more,  and  each  is  sovereign  in  the  exer- 
cise of  the  powers  confided  to  it,  each  the 
equal,  but  not  the  superior,  of  the  other 
co-ordinate  branch  of  the  government.  The 
legislative  branch  has  more  extended  juris- 
diction, and  its  province  is  to  enact  laws  for 
the  government  and  well-being  of  sodefy, 
and  to  make  any  and  all  laws  wherein  ther 
are  not  inhibited  by  the  Constitution.  Bat 
further  that  department  cannot  go;  nor  can 
it  invade  or  exercise  the  powers  conferred 
upon  either  of  the  other  departments.  The 
Constitution  having  conferred  upon  the  ex- 
ecutive department  the  power  to  grant  par* 
dohs,  this  act  of  the  legislature  seeking  to 
confer  this  power  on  the  district  judges  of 
the  state  is  in  violation  of  that  provision 
of  the  Constitution,  and  is  null  and  void. 
There  are  other  features  of  this  law  that 
would  in  our  opinion  render  it  void,  but  «e 
do  not  deem  it  necessary  to  discuss  them 
here,  as  it  would  necessitate  making  this 
opinion  too  lengthy. 

The  law  had  a  humane  object,  a  worthy 
purpose,  and,  if  it  were  possible  under  our 
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Constitution  to  uphold  it,  we  would  be  glad 
to  do  80,  but,  deeming  it  violative  of  the 
provisions  of  the  organic  law,  we  hold  that 
the  act  is  void,  and  the  court  did  not  err 
in  refusing  to  submit  the  question  to  the 
jury. 
The  judgment  is  affirmed* 

Prendergast,  J.,  dissenting: 

I  am  inclined  to  believe  the  act  of  the 
thirty-second  legislature  quoted  in  the  opin- 
ion is  constitutional.  At  least,  I  have  such 
doubt  tiiat  I  am  unwilling  to  agree  to  the 
opinion  declaring  it  unconstitutional. 

A  motion  for  rehearing  having  been  filed. 
Harper,  J.,  on  October  16,  1012,  handed 
down  the  following  additional  opinion: 

At  the  last  term  of  this  court  this  case 
was  affirmed,  and  is  now  pending  on  a  mo- 
tion for  rehearing,  appellant  insisting  that 
this-  court  erred  in  holding  that  chapter  44, 
Acts  32d  Leg.,  was  unconstitutional.  Owing 
to  the  wide  and  deep  interest  taken  in  this 
question,  by  invitation  of  this  court,  able 
attorneys,  in  addition  to  the  learned  coun- 
sel originally  retained,  appeared  in  behalf 
of  appellant,  and  at  their  suggestion  more 
time  than  usual  was  granted  in  which  to 
present  the  motion  for  rehearing.  After 
oral  argument  thereon,  again  at  the  sug- 
gestion of  counsel,  additional  time  was 
granted  in  which  they  could  present  their 
written  briefs,  and  the  written  briefs  being 
received  so  near  the  end  of  the  term,  we 
carried  the  case  over  that  we  might,  during 
our  vacation,  give  to  the  questions  raised 
and  presented  that  study,  research,  and 
thought  which  their  importance  justly  en- 
titled them  to. 

Counsel  is  in  error  in  stating  that  we 
held  that  the  trial  court  could  not  for  any 
reason  suspend  pronouncing  sentence  in  a 
case.  In  tlie  original  opinion  we  said  and 
held:  "That  the  power  to  suspend  the  sen- 
tence docs  not  conflict  with  the  power  of 
the  governor  to  grant  reprieves  and  pardons 
is  settled  by  the  decisions  of  the  various 
courts."  What  we  did  hold  was  that  the 
legislature  had  no  power  to  confer  on  the 
trial  court  authority  to  remit  the  punish- 
ment after  a  conviction  had  been  obtained 
and  penalty  assessed  by  a  verdict  of  the 
jury;  this  power  being  conferred  on  the 
governor  by  the  Constitution,  and  if,  under 
the  guise  of  "suspension  of  sentence,"  this 
object  was  sought  to  be  obtained,  the  act 
wouid  be  void,  for  the  word  "suspension" 
could  not  be  given  such  construction.  Had 
counsel  read  and  digested  the  opinion,  much 
that  has  been  written  in  their  briefs  would 
have  been  unnecessary.  Counsel  lay  down 
the  proposition:  "The  act  of  the  trial  judge 
in  postponing  or  holding  in  abeyance  the 
il  ;..R.A.(N.S.) 


passing  of  sentence  upon  a  defendant  is  not, 
and  cannot  be  a  'pardon'  or  in  the  nature 
of  a  pardon,"  and  then  argue  at  length  the 
proposition,  and  cite  us  the  opinion  of  the 
supreme  court  of  the  state  of  Mississippi  in 
the  case  of  Fuller  v.  State,  —  Miss. — ,  30 
L.R.A.(N.S.)  242,  57  So.  6,  decided  re- 
cently, and  the  case  of  People  ex  rel.  For- 
syth V.  Court  of  Sessions,  141  N.  Y.  288,  23 
L.R.A.  850,  36  N.  £.  386,  15  Am.  Crim. 
Rep.  675,  and  some  other  cases,  announcing 
that  a  court  for  good  cause  shown  may  tem- 
porarily suspend  pronouncing  sentence  dn  a 
person  adjudged  guilty  by  the  verdict  of  a 
jury.  If  this  was  all  the  law  under  con- 
sideration did,  perhaps  counsel's  premise 
might  be  well  taken.  In  the  Mississippi 
case  the  power  of  the  court  to  remit  the 
penalty  assessed  by  the  jury  did  not  arise, 
and  was  not  discussed.  In  that  case  Fuller 
had  been  , adjudged  guilty  of  the  offense 
with  which  he  was  charged  by  a  verdict 
of  the  jury.  Owing  to  illness,  the  judge  did 
not  at  once  pronounce  sentence,  but  per- 
mitted the  defendant  to  go  at  large  on  his 
own  recognizance.  However,  at  a  subse- 
quent term  of  the  court,  the  court  had,  the 
defendant  brought  before  him,  and  sen- 
tenced Fuller  to  undergo  the  penalty  as- 
sessed. Fuller  sued  out  a  writ  praying  for 
his  discharge,  and  alleging  that,  the  court 
having  failed  to  pronounce  sentence  at  the 
term  at  which  he  was  convicted,  the  court 
was  powerless  to  pronounce  sentence  at  a 
subsequent  term,  and  for  this  reason  he 
was  entitled  to  be  discharged.  The  supreme 
court  of  Mississippi  held  against  this  con- 
tention, and  required  Fuller  to  undergo  the 
punishment  assessed  against  him.  Thus 
it  is  seen  that  the  opinion  in  that  case 
passes  on  no  question  arising  in  thii*  case, 
for  the  question  of  the  power  of  the  court 
to  remit  the  penalty  and  release  the  defend- 
ant from  ail  punishment  for  the  crime  of 
which  he  had  been  adjudged  guilty  did  not 
arise. 

In  the  New  York  case.  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  it  likewise  is 
not  in  point,  lor,  while  that  case  holds  that 
a  court  has  the  inherent  power,  flowing  to 
it  from  the  common  law  of  England,  to 
suspend  sentence,  yet  it  also  holds:  "The 
power  to  suspend  the  judgment  during  good 
behavior,  if  understood  as  expressing  a  con- 
dition upon  the  compliance  with  which  the 
offender  would  be  absolutely  relieved  from 
all  punishment,  and  freed  from  the  power 
of  the  court  to  pass  sentence,  is  open  to 
more  doubt.  The  legislature  cannot  author- 
ize the  courts  to  abdicate  their  own  powers 
and  duties,  or  to  tie  their  own  hands  in 
such  a  way  that,  after  sentence  has  been 
suspended,  they  cannot,  when  deemed  proper 
and  in  the  interest  of  justice,  inflict  the  prop- 
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er  punishment  in  the  exercise  of  a  sound  dis- 
cretion. Nor  can  the  free  and  untrammeled 
exercise  of  this  power  or  the  right  to  pass 
sentence  according  to  the  discretion  of  the 
court  be  made  dependent  upon  compliance 
with  some  condition  that  would  require 
the  court  to  try  a  question  of  fact  before  it 
could  render  the  judgment  which  the  law 
prescribes.  The  statute  must  not  be  under- 
stood as  conferring  any  new  power.  The 
court  may  suspend  sentence  as  before,  but 
it  can  do  nothing  to  preclude  itself  or  its 
successor  from  passing  the  proper  sentence 
whenever  such  a  course  appears  to  be  prop- 
er." Thus  it  is  seen  that  the  case  cited  by 
appellant  would  render  the  act  in  ques- 
tion void,  for  this  act  requires  the  court, 
after  suspending  sentence,  to  try  an 
issue  of  fact,  wiiether  or  not  he  has  been 
guilty  of  another  offense,  before  it  would  be 
authorized  to  pronounce  sentence;  and  also 
holds  that,  if  the  act  contemplated  the 
remission  of  all  punishment,  it  would  be 
subject  to  doubt.  However,  appellant  in- 
sists that  this  part  of  the  opinion  is  but 
diota  and  of  no  binding  force.  If  it  should 
be  laid  to  be  dicta  in  that  opinion,  certainly 
it  cannot  be  said  to  be  diota  in  the  case  of 
People  V.  Morrisette,  20  How.  Pr.  118,  2 
Am.  Grim.  Rep.  118  (another  New  York 
case),  wherein  it  was  held:  "I  am  of  the 
opinion  the  court  does  not  possess  the  power 
to  suspend  sentence  indefinitely  in  any  case. 
As  I  understand  the  law,  it  is  the  duty  of 
the  court,  unless  application  be  made  for 
a  new  trial,  or  a  motion  in  arrest  of  judg- 
ment be  made  for  some  defect  in  the  in- 
dictment, to  pronounce  judgment  upon 
every  prisoner  convicted  of  crime  by  a  jury, 
or  who  pleads  guilty.  An  indefinite  sus- 
pension of  the  sentence  prescribed  by  law 
is  a  quasi  pardon,  provided  the  prisoner  be 
discharged  from  imprisonment.  No  court 
in  the  state  has  any  pardoning  power.  That 
power  is  vested  exclusively  in  the  governor.** 
While  this  latter  opinion  is  not  from  the 
court  of  final  resort  in  New  York,  yet  no 
decision  from  that  state  has  been  cited  by 
appellant,  and  we  have  found  none,  where, 
under  the  guise  of  suspending  the  sentence, 
the  judge  had  attempted  to  relieve  from 
all  punishment  a  person  adjudged  guilty  of 
crime,  that  had  been  sustained  by  the  court 
of  final  resort  in  that  state.  The  object  and 
purpose  of  the  law  under  consideration  in 
this  case  was  not  to  authorize  a  suspension 
of  sentence  as  understood  and  practised  by 
the  courts,  but  its  sole  object  and  purpose  is 
to  authorize  a  trial  court  to  relieve  of  all 
punishment  a  person  legally  adjudged  guil- 
ty of  crime,  and  whose  term  of  imprison- 
ment had  been  fixed  by  the  jury  in  their 
verdict.  In  fact,  the  great  weight  of  au- 
thority in  the  United  States  is  against  the 
authority  and  power  of  a  court  to  arbitrft- 
41  l.,R.A.(N.S.) 


rily  indefinitely  suspend  pronouncing 
tenoe,  when  a  person  charged  with  crise 
has  been  adjudged  guilty  by  a  jury;  tad 
some  courts  have  gone  to  the  extent  of 
holding,  if  the  court  fails  to  pronounce  mb- 
tenoe  at  the  term  at  which  the  verdict  vas 
rendered,  it  was  powerless  to  subsequentlT 
pronounce  a  sentence.  In  the  case  of  Unit- 
ed States  T.  Wilson  (C.  C.)  46  Fed.  749, 
the  court  held  that  the  trial  court  having 
suspended  sentence  at  the  term  at  which  the 
defendant  was  convicted,  it  was  powerlea 
at  a  subsequent  term  to  pronounce  sentence. 
The  court  says:  "The  questions  for  deter- 
mination are,  first,  the  power  <^  a  court 
to  indefinitely  suspend  sentence,  and  next  to 
revoke  such  order  of  suspension  and  to  pro- 
ceed to  judgment.  There  can  be  no  doubt 
of  the  right  of  a  court  to  temporarily  sus- 
pend its  judgment,  and  continue  to  do  so 
from  time  to  time  in  a  criminal  cause,  for 
the  purpose  of  hearing  and  determining  no- 
tions and  other  proceedings  which  may  o^ 
cur  after  verdict,  and  which  may  properW 
be  considered  before  judgment,  or  for  other 
good  cause.  In  this  cause,  however,  tiie 
record  does  not  show  that  the  suspension 
was  for  any  such  reason,  or  for  a  certain  or 
short  time,  but,  on  the  contrary,  it  appears 
it  was  for  such  uncertain  time  as  the  de- 
fendant should  continue  to  remain  so  fiT- 
orably  impressed  with  the  laws  of  the  land 
as  to  obey  them.  Instead  of  this  being  s 
mere  suspension  of  sentence,  it  operated 
as  a  condonation  of  the  offense,  and  aa 
exercise  of  a  pardoning  power,  which  wss 
never  conferred  upon  the  court," 

In  the  case  of  People  ex  rel.  Smith  v.  i1- 
len,  155  111.  61,  41  L.RJ^.  473,  .39  N.  E,  56«?. 
it  was  held:  "Sentence  indefinitely  suspend* 
ed  upon  plea  of  guilty  cannot  be  lawfully 
imposed  by  the  court  more  than  three  years 
afterwards,  during  which  time  the  defend- 
ant has  been  permitted  to  go  at  liberty,*'— 
citing  a  number  of  authorities,  among  them 
being  Colby  on  Crim.  Law,  390-392,  that 
author  stating:  "No  court  has  authorit? 
to  suspend  sentence  indefinitely  against 
criminals  who  have  been  found  guilty  by  a 
jury,  or  have  pleaded  guilty."  Judge  Coo- 
ley,  who  is  recognized  as  one  of  the  ablest 
lawyers  and  writers  on  limitations  of  the 
Constitution  and  powers  conferred  there- 
under, when  a  member  of  the  supreme  court 
of  Michigan,  in  the  case  of  People  v.  Brown. 
54  Mich.  16,  19  N.  W.  571,  held  that  no 
judge  had  the  power  by  suspending  sen- 
tence of  a  convicted  criminal  to  relieve  him 
of  all  punishment;  that  this  would  be  an 
invasion  of  the  pardoning  power  conferred 
by  the  Constitution  on  the  governor.  He 
says:  "It  is  no  doubt  competent  for  a 
criminal  court,  after  conviction,  to  stay  for 
»  time  it0  ^entenoe^    ,    .    ,    to  give  op 
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portunity  for  a  motion  for  a  new  trial,  or 
in  arreBt  of  judgment,  etc.,  but  it  was  not 
a  suspension  of  this  sort  that  was  request- 
ed; ...  it  was  not  a  mere  postpone- 
ment, .  .  .  but  it  was  an  entire  and 
absolute  remission  of  all  penalty  and  the 
excusing  of  all  guilt."  This  he  says  the 
court  has  no  authority  to  do,  and  for  it 
to  attempt  to  exercise  that  power  would 
be  usurping  the  functions  of  the  executive 
of  the  state,  for  it,  in  effect,  is  the  granting 
of  a  pardon. 

In  the  case  of  Neal  v.  State,  104  Ga.  609. 
42  L.R.A.  190,  69  Am.  St.  Rep.  175,  30  S. 
E.  858,  this  question  is  discussed  at  length, 
and  the  authorities  collated,  both  pro  and 
con,  and  it  is  held  that  a  court  has  no  such 
power,  and  an  attempt  to  exercise  it  would 
be  an  invasion  of  the  power  conferred  on 
the  governor  to  grant  reprieves  and  pardons. 
See  also  State  v.  Voss,  80  Iowa,  467,  8 
L.R.A.  767,  45  N.  W.  898;  Re  Markuson, 
5  N.  D.  180,  64  N.  W.  939;  Re  Webb,  89 
Wis.  354,  27  L.R.A.  356,  46  Am.  St.  Rep. 
846,  62  N.  Vv.  177,  9  Am.  Crim.  Rep.  702; 
People  V.  Blackburn,  6  Utah,  347,  23  Pac. 
769;  People  ex  rel.  Boenert  v.  Barrett,  202 
111.  287,  63  L.R.A.  82,  95  Am.  St.  Rep.  230, 
67  N.  E.  23.  And  in  a  note  to  the  case 
of  People  V.  Cummings,  14  L.R.A.  286,  the 
editor,  after  reviewing  the  authorities, 
states  that,  while  criminal  courts  have  at 
times  assumed  this  power,  it  must  be  con- 
ceded on  a  careful  review  of  the  authorities 
that  the  right  of  any  court  to  make  an  in- 
definite suspension  of  sentence  does  not  in- 
herently exist  in  any  court.  However,  even 
those  courts  that  hold  a  court  may  suspend 
the  sentence  also  hold  that  the  right  of 
the  court  to  subsequently  pass  sentence 
must  not  be  abridged,  and  none  we  have 
been  able  to  find  hold  that  a  court,  in  sus- 
pending sentence,  may  go  to  the  extent 
of  remitting  the  penalty  entirely,  except  the 
courts  of  North  Carolina,  where  It  is  held 
that  the  rule  in  force  in  England  under 
what  is  termed  "prayer  of  benefit  of  clergy" 
is  part  of  the  American  common  law,  and, 
in  the  absence  of  a  statute  prohibiting  the 
courts  from  exercising  this  authority,  the 
court  may  change,  alter,  or  remit  the  pun- 
ishment even  after  a  defendant  has  been 
adjudged  guilty  by  a  jury  and  sentence 
passed.  However,  the  supreme  court  of 
that  state  admits  in  State  v.  Crook,  116 
N.  C.  763,  29  L.R.A.  260,  20  S.  E.  614:  "We 
search  in  vain  for  direct  authority  eman- 
ating from  the  courts  of  other  states  to 
aid  us  in  determining  the  precise  meaning 
of  such  orders,  because  it  has  not  been  the 
practice      .  .      elsewhere."     However, 

the  courts  of  that  state  and  the  courts  of 
the  other  states  which  hold  the  courts 
have  the  inherent  power  to  suspend  een- 
41  L,B.A,(N,S.) 


I  cence  decline  to  go  to  the  extent  that  the 
'  court,  by  order  entered,  may  entirely  remit 
all  punishment;  and  all  base  this  power 
of  suspension  upon  the  custom  of  the  Eng- 
lish courts,  by  whom  it  was  termed  a  re- 
prieve, and  who  permitted  the  plea  of  bene- 
fit of  clergy  to  be  filed  after  conviction,  but 
before  the  punishment  had  been  assessed, 
and  it  may  be  of  some  interest  to  take  a 
cursory  view  of  that  plea.  In  the  early 
days  of  England  a  person  upon  trial  as  to 
his  guilt  or  innocence  was  not  permitted  to 
introduce  any  witnesses  to  prove  himself 
innocent  of  an  offense  charged  against  him, 
nor  in  mitigation  of  the  punishment.  The 
Crown  introduced  its  evidence  to  prove  his 
guilt,  and  if  that  testimony  showed  his' 
guilt  to  the  satisfaction  of  the  jury,  they  so 
found.  If  the  court  had  a  doubt  of  his 
guilt  from  the  testimony,  it  could  not  grant 
a  new  trial  on  that  ground,  and  no  appeal 
was  then  permitted  on  this  ground.  Under 
this  condition  the  plea  of  benefit  of  clergy 
arose.  It  was  first  claimed  by  officials  of 
the  church  alone,  who  claimed  the  right  to 
be  tried  in  the  ecclesiastical  court.  This  plea 
was  then  permitted  to  all  persons  eligible 
to  clerk  or  other  position  in  the  church, — 
that  is,  all  men  who  could  write,-r-and  final- 
ly broadened  to  apply  to  all  persons  charged 
with  crime.  Not  being  permitted  to  offer 
testimony  showing  his  innocence  on  the 
trial,  nor  offer  testimony  in  mitigation  of 
the  punishment,  after  being  found  guilty  by 
verdict,  when  granted  the  "benefit  of 
clergy,"  persons  adjudged  guilty  of  crime 
were  first  permitted  in  the  ecclesiastical 
court  to  expurgate  themselves  or  prove  their 
innocence,  and  offer  evidence  in  mitigation. 
Later  the  courts  that  tried  the  cases,  after 
verdict,  but  before  assessment  of  the  pun- 
ishment by  sentence,  would  permit  a  de- 
fendant to  introduce  testimony  in  mitiga- 
tion of  the  punishment  to  be  assessed  by 
the  sentence  or  judgment  of  the  court,  and 
under  this  system  there  grew  up  the  custom 
of  suspending  the  sentence  until  the  evi- 
dence was  heard  under  this  plea,  so  that  the 
court  might  have  the  benefit  of  it  in  arriv- 
ing at  the  punishment  he  would  assess. 
Upon  hearing  this  testimony  the  court  fre- 
quently refused  to  inflict  the  death  penalty, 
which  was  virtually  the  penalty  for  all 
felonies,  and  would  only  assess  a  penalty 
of  burning  in  the  hand  to  mark  the  man; 
later,  burning  in  the  face,  and  still  later 
sentencing  the  person  adjudged  guilty  to 
transportation  to  America  or  some  other 
point  beyond  the  seas,  i^d  other  penalties. 
From  this  power  of  the  courts  of  England, 
claimed  and  exercised  in  an  early  day,  must 
we  look  to  any  inherent  power  in  a  court  to 
ameliorate  or  relieve  any  person  of  punish- 
ment adjudged   guilty   of   an   offeqse,     la 
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Chitty's  Grim.  Law,  vol.  1,  p.  624,  the  rule 
at  that  time  is  said  to  have  been:  "By  the 
common  law  .  .  .  the  prisoner  was  not 
even  permitted  to  call  witnesses,  .  .  .  but 
the  jury  were  to  decide  on  his  j^iltor  inno- 
cence according  to  their  judgment  upon  the 
evidence  offered  in  support  of  the  prosecu- 
tion. Andtliough  .  .  .  this  latter  practice  of 
rejecting  evidence  for  the  prisoner  was  abol- 
ished about  the  time  of  Queen  Mary,  yet 
the  witnesses  could  not  be  sworn  on  behalf 
of  the  prisoner,  but  were  merely  examined 
without  any  particular  obligation,  and 
therefore  obtained  but  little  credit  with  the 
jury."  In  his  work  he  recites  that  Queen 
Mary,  in  appointing  Sir  Richard  Morgan 
chief  justice  of  the  common  pleas,  enjoined 
him  "that,  notwithstanding  the  old  error 
[of  the  law]  which  did  not  admit  any  wit- 
ness <to  speak,  or  any  other  matter  to  be 
lieard,  in  favor  of  the  adversary,  her  Ma- 
jesty being  party,  her  Highnesses  pleasure 
was  that  whosoever  could  be  brought  in  fa- 
vor of  the  subject  should  be  heard.''  Mr. 
Blackstone  in  his  Commentaries  says  that, 
shortly  after  the  Revolution  of  1688,  among 
the  chief  alterations  of  the  law  was  the 
"regulation  of  trials  by  jury,  and  the  ad- 
mitting o^  witnesses  for  prisoners  under 
oath."  Other  learned  commentators  and 
writers  of  that  period  could  be  cited  as 
showing  that  the  "plea  of  benefit  of  clergy," 
or  suspending  sentence,  was  the  outgrowth 
of  that  condition,  when,  during  the  trial, 
not  only  was  his  mouth  closed,  but  the 
mouths  of  all  persons  who  would  testify  in 
his  favor  were  also  closed,  and  this  plea  or 
suspension  of  sentence  or  reprieve,  as  it  was 
called  in  that  day  and  time,  was  but  a  way 
of  permitting  those  who  would  testify  in  his 
favor  to  be  heard  in  mitigation  of  the  pun- 
ishment to  be  assessod,  although  in  the  com- 
mon pleas  court  on  this  hearing  they  were 
not  allowed  to  dispute  the  verdict  of  guilt 
which  had  been  found  by  the  jury,  but  the 
testimony  was  received  alone  to  aid  the 
judge  in  passing  sentence  after  the  verdict 
of  guilt,  and  in  mitigation  of  the  punish- 
ment. But  in  the  beginning  anjl  for  a  long 
time  this  plea  was  not  allowed  in  cases  ex- 
cept where  the  penalty  was  death,  and  was 
never  applied  to  petit  theft  or  misdemean- 
ors. This  can  have  no  application  to  our 
jurisprudence,  for  the  jury  in  their  verdict 
fix  the  punishment  as  well  as  pass  on  the 
guilt  or  innocence  of  an  accused  person. 
After  it  became  the  law  in  England  that 
witnesses  were  permitted  to  testify  on  oath 
in  behalf  of  a  defendant  on  trial  of  his 
guilt  or  innocence,  this  plea  and  custom  rap- 
idly waned,  and  by  statute  it  was  provided 
it  could  not  be  pleaded  in  many  cases,  and 
finally,  in  1827,  it  was  wholly  abolished, 
and  has  not  been  the  rule  in  that  country 
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since  that  date.  Biahop^  Grim.  Law,  |  93/. 
Yet  we  find  some  trying  to  work  out  i 
theory  whereby  our  courts  would  inherit 
that  power  from  the  juriapnidence  of  Eng- 
land, although  it  was  taken  away  from  tke 
courts  of  England  nearly  a  century  ago,  sad 
arose  under  conditions  wliolly  at  varianee 
with  our  system  of  jurisprudence. 

As  baa  been  said  by  judges  of  eminent 
ability,  the  law  of  the  country  whose  lan- 
guage we  speak,  and  of  which  we  once  wen 
a  part,  is  woven  into  our  judicial  history, 
and  should  be  consulted  in  the  construction 
of  our  laws;  that  the  laws  of  England  is 
1776  became  a  part  and  parcel  of  our  com- 
mon law  in  so'  far  as  applicable  to  our  con- 
ditions,  and   where   not   inconsistent  witli 
our  theory  and  form  of  government;  and 
this  is  undoubtedly  true,  but,  when  incon- 
sistent with  our  system,  they  have  no  appli- 
cation.   In  England  the  King  was  sovereign, 
and  in  him  all  power  was  supposed  to  rest, 
and  the  history  of  that  country  for  msnj 
years,  yea,  centuries,  teaches   that  a  eoa- 
stant  war  was  waged  to  wrench  from  him 
certain  power,  by  grant  of  charters  and  bj 
acts    of    Parliament    guarantying    to    tk 
people  certain  liberties  and  certain  rights 
The  power  possessed  by  the  courts  flowed 
from  the  King,  and  all  agencies  of  govern- 
ment derived  their  powers  from   him,  and 
these  powers  were  exercised  in  accordance 
with  his  wish  and  will,  and  when  an  exer- 
cise of  power  or  authority  was  sanctioned 
by  him,  it  was  deemed  to  have  the  approval 
of   the   sovereign    power.     There   were  no 
three  separate  and  distinct  agencies  of  gov- 
ernment, wholly  independent  of  each  otlier, 
with   their   powers   and   duties    defined  bf 
the   written   law  of  the  land,   as  with  ns. 
English  liberties  were  the  growth  of  ages, 
while  ours  sprung  into  full  bloom  with  the 
close  of  the  Revolution  and  the  adoption 
of  our  Constitution.     Then  it  was  that  it 
was  recognized  and  declared  that  sovereign- 
ty resided  in  the  citizenship  of  the  land,  and 
they  had  the  right,  authority,  and  power  to 
create  the  different  agencies  of  government, 
and  delegate  to  them  such  powers  as  they 
desired   them   to   exercise.      Following  the 
Constitution  of   the  United  States,  Texas, 
when  it  placed  the  "Lone  Star"  in  the  gal* 
axy  of  stars  that  form  this  Union,  declared 
that  "the  powers  of  the  government    .    .   • 
shall  be  divided  into  three  distinct  depart- 
ments, and  each  of  them  to  be  confided  to 
a  separate  body  of  magistracy,  to  wit,  those 
which   are   legislative  to  one,  those  which 
are  executive  to  another,  and  those  which 
are  judicial  to  another,  and  no  person,  or 
collection  of  persons,  being  of  one  of  thoee 
departments,  shall  exercise  any  power  prop- 
erly attached  to  either  of  the  others,  except 
in  the  instances  herein  expressly  permi^ 
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ted."  art.  2,  §  1.  In  the  organic  law  at 
that  time  it  was  also  declare^:  "In  all  crim- 
inal cases,  except  in  those  of  treason  and 
impeachment,  he  [the  governor]  shall  have 
power,  after  conviction,  to  grant  reprieves 
and  pardons/'  etc.  art.  4,  §  11.  And  al- 
though the  Constitution  was  rewritten  in 
1861,  1866,  1869,  and  1876,  with  many 
amendments  and  modifications  adopted  at 
other  periods,  these  two  provisions  have 
remained  unchanged,  except  a  change  in  the 
latter  provision  giving  to  the  governor  also 
"the  power  to  commute  punishment,"  and 
requiring  him  to  file  in  the  office  of  secre- 
tary of  state  his  reasons  for  so  doing. 

Now,  wliat  was  the  power  exercised  hy 
the  English  courts  under  the  plea  of  "bene- 
fit of  clergy?''  It  was,  after  the  defendant 
had  been  adjudged  guilty  of  the  offense  with 
which  he  was  charged,  for  the  court  to 
grant  a  respite,  which  was  termed  a  re- 
prieve, and  not  pronounce  sentence  until 
it  should  be  determined  from  the  evidence 
then  to  be  offered  on  behalf  of  the  defend- 
ant, whether  the  penalty  of  death  should 
be  pronounced  or  whether  a  less  penalty 
should  be  assessed, — which  is  nothing  more 
nor  less  than  exercising  the  "power  to  com- 
mute the  punishment."  And  the  sovereigns 
of  this  state,  desiring  to  make  it  certain 
that  no  one  except  the  governor  should  ever 
exercise  this  power,  apparently  being  afraid 
that  as  first  written  the  power  to  "reprieve'' 
might  not  be  ample  to  stay  the  hands  of  the 
other  departments  of  government,  later  add- 
ed in  their  written  Constitution  that  the 
power  to  commute  the  punishment  was  vest- 
ed solely  in  the  governor,  clearly  making  it 
known  that  it  was  not  their  wish  nor  will 
that  the  judiciary  should  ever  exercise  tlie 
power  and  authority  exercised  by  the  Eng- 
lish courts  under  the  "benefit  of  clergy" 
plea.  And  whatever  may  be  said  of  the 
power  of  the  judiciary  in  this  respect  in 
other  jurisdictions  where  the  judges  assess 
the  punishment,  and  under  a  different  Con- 
stitution from  ours,  the  people  of  Texas  in 
their  Constitution  took  away  this  power 
from  the  judiciary  of  this  state,  if  it  other- 
wise would  have  been  inherited  from  the 
English  common  law.  Whatever  may  be 
aaid  about  the  difference  of  meaning  of 
"suspension"  and  "reprieve"  in  this  day 
and  time,  the  power  exercised  by  the  Eng- 
lish courts  under  the  clergical  plea  was 
termed  a  "reprieve"  and  so  known  in  law, 
and  it  is  so  termed  by  Mr.  Blackstone  in 
his  Commentaries,  by  Chitty  in  his  Crim- 
inal Law,  by  Lord  Coke,  Sir  Matthew  Hale, 
and  the  others  familiar  with  the  common 
law,  and,  while  in  the  statute  the  word  "sus- 
pension" may  be  used,  yet  if  the  term  is 
given  the  same  office  and  effect  in  law  as  the 
word  "reprieve"  had  in  the  common  law,  if 
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we  seek  to  justify  the  power  by  reference 
to  the  common  law,  then  what  it  purports  to 
do  would  govern  the  meaning,  and  thus  it 
implied  the  same  as  reprieve,  when  that 
word  was  placed  in  the  Constitution  of  the 
United  States  and  the  Constitution  of  Tex- 
as. Mr.  Blackstone  in  his  Commentaries 
(page  375,  bk.  4)  treats  of  staying  judg- 
ment after  verdict,  and  says  that  a  defend- 
ant may  move  in  arrest  of  judgment  on  ac- 
count of  defective  indictment,  may  plead  a 
pardon  in  arrest  of  judgment  and  by  pray- 
ing the  benefit  of  clergy,  and  "if  all  these 
resources  fail  the  court  must  pronounce 
tAe  judgment  which  the  law  hath  annexed 
to  the  crime;"  and  his  whole  work  teaches 
that  this  power  of  respite,  suspension,  or 
reprieve  exercised  by  the  court  aft>se  from 
the  plea  of  benefit  of  clergy  alone. 

Another  difference  we  would  call  atten- 
tion to.  Under  the  common  law,  and  later 
under  the  English  statute  law,  there  was 
first  tried  the  guilt  or  innocence  of  a  per- 
son charged  with  crime,  and  the  trial  judge 
later  fixed  the  penalty,  and  it  was  in  the 
sentence,  pronounced  by  the  judge  alone, 
the  punishment  to  be  assessed  was  an- 
nounced and  fixed.  In  our  Federal  practice 
this  rule  is  still  followed.  In  the  Federal 
courts  a  jury  is  impaneled,  and  the  guilt 
or  innocence  of  a  prisoner  is  adjudged  by 
them;  they  having  nothing  to  say  as  to 
the  punishment  to  be  undergone  for  the 
crime.  Our  Federal  judiciary,  however,  is 
bound  down  by  fixed  minimum  and  maxi- 
mum punishments  that  the  judge  can  assess, 
and  this  he  does  in  accordance  with  the 
circumstances  attendant  upon  the  commis- 
sion of  the  offense,  while  under  the  common 
law  the  judge,  in  assessing  the  penalty,  was 
bound  within  no  limits  except  such  as  had 
been  established  by  precedents.  Our  judges, 
under  the  system  of  jurisprudence  in  force 
in  this  state,  have  no  such  power  or  author- 
ity as  is  exercised  by  the  Federal  judges, 
much  less  that  originally  exercised  by  the 
judges  under  the  common  law  in  England. 
With  us  the  jury,  in  passing  on  the  guilt  or 
innocence,  also  assess  the  punishment  to  be 
undergone  for  such  offense,  if  the  prisoner  is 
adjudged  guilty,  and  our  judges,  in  pro- 
nouncing sentence,  cannot  alter  nor  amend, 
increase  nor  diminish,  the  punishment,  but 
must  assess  the  penalty  as  fixed  by  the  jury. 
So  the  judgment  or  sentence  under  the  law 
in  our  system  has  not  the  office  of  -a  judg- 
ment or  sentence  under  the  common  law,  nor 
even  that  of  a  Federal  court  sentence,  as  in 
our  first  Code  it  was  provided:  "They  [the 
jury]  in  their  verdict  shall  assess  the  pun- 
ishment  in  all  cases  where  the  same  is  not 
absolutely  fixed  by  law  to  some  particular 
penalty."  Willie's  Texas  Code  Crim.  Proc. 
1867,  art.  626.  And  in  this  Code  it  was  also 
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provided  that  the  judge  in  paBsing  sentence 
eould  only  asBess  the  punishment  as  fixed 
by  the  jury,  and  this  is  now  and  has  always 
been  the  law  since  Texas  became  a  state. 
So  it  is  seen  that  the  plea  of  ''benefit  of 
clergy/'  or  the  rules  appertaining  thereto, 
have  never  had  any  place  in  our  system  of 
jurisprudence!  for  in  the  procedure  adopted 
at  the  same  time  it  was  provided  that  it  is 
only  when  the  Code  falls  to  provide  a  rule 
of  procedure  shall  the  rules  of  the  common 
law  govern,  and  not  then  when  inconsistent 
with  the  general  principles  on  which  the 
Code  of  Procedure  was  founded.  Willie's 
Code  Crim.  Proc.  art.  27.  As  to  why  the 
authors  of  the  Constitutions  of  1836  and 
1846  and  the  members  of  the  legislature  of 
that  period  so  provided,  especially  in  regard 
to  this  plea  of  clergy,  is  perhaps  best  stated 
by  some  of  the  English  law  writers,  who 
say  that,  while  this  plea  in  its  incipiency 
served  a  useful  and  humane  purpose,  es- 
pecially so  when  at  that  time  a  defendant 
was  not  permitted  to  offer  any  witnesses  on 
his  trial  to  prove  his  innocence  or  in  miti- 
gation of  the  punishment,  however,  it  final- 
ly was  productive  of  perjury,  bribery,  cor- 
ruption, and  other  attendant  evils,  and  for 
this,  and  some  other  reasons  perhaps  equal- 
ly as  potent,  the  plea  was  finally  abolished 
in  that  country  where  it  had  its  origin,  and 
in  our  country,  Mr.  Bishop  says  in  his 
Criminal  Law,  has  been  abolished  in  nearly 
all  the  states  except  North  Carolina  and 
some  few  other  states.     Section  938. 

As  to  the  wisdom  of  the  framers  of  our 
organic  law  in  giving  to  one  department  of 
government  the  authority  to  try  offenses 
and  assess  the  punishment  therefor,  and  to 
another  department  the  authority  to  remit 
the  punishment,  perhaps,  is  not  for  us  to 
judge  or  discuss,  but  only  to  decide  whether 
or  not  this  has  been  done.  Yet  a  careful 
and  thoughtful  student  of  judicial  history 
Is  bound  to  recognise  that  there  were  many 
good  reasons  therefor,  and  it  relieves  the 
judiciary  of  much  importunity,  charges  of 
favoritism,  if  not  more  serious  charges. 

Another  ground  equally  untenable  as  the 
one  that  the  court  has  the  inherent  au- 
thority, by  what  is  termed  suspension  of 
sentence,  to  relieve  a  person  legally  con* 
victed  of  crime  of  the  punishment  fixed  by 
law,  is  that  the  words  "after  conviction" 
mean  after  the  sentence  has  been  pro- 
nounced, and  that  the  governor  has  no  right 
to  pardon  until  the  court  has  pronounced 
sentence.  As  authority  for  this  contention, 
we  are  cited  to  the  case  of  Arcia  v.  State, 
26  Tex.  App.  193,  9  S.  W.  685,  and  the 
cases  since  that  time  following  that  deci- 
sion. Now,  what  is  it  the  court  holds  in 
the  Arcia  Case?  That  the  question  may  be 
clearly  presented  V?  Qopy  from  that  opin- 
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ion :  "But  the  question  here  presented  tg, 
Had  the  witnegs,  at  the  time  he  was  offered 
as  such,  been  convicted  of  felony,  withis 
the  meaing  of  our  Code,  sentence  not  tiiei 
having  been  pronounced  against  him!  h 
the  absence  of  any  statutory  provisions  af- 
fecting this  question,  we  would  hold,  io  a^ 
cordanoe  with  what  seems  to  be  the  well- 
settled  rule,  that  a  verdict  followed  by  a 
judgment  renders  the  conviction  complete. 
and  the  disqualification  at  once  attscbes, 
but  in  no  case  attaches  until  judgment  has 
been  rendered  upon  the  verdict.  Desty,  Am. 
Crim.  Law,  49b,  note  11 ;  1  Wharton,  £f. 
§  398;  note  6.  There  are,  however,  some 
peculiar  provisions  in  our  Code,  whieh,  ve 
think,  require  more  than  a  verdict  and  JQ<]f- 
ment  to  be  shown  in  order  to  establish  a 
forfeiture  of  civil  rights.  Under  our  Code, 
in  all  felony  cases,  a  sentence  must  foUov 
the  judgment.  This  sentence  is  distinct 
from,  and  independent  of,  the  judgment 
and  is,  in  fact,  the  final  judgment  in  the 
cause.  It  must  be  pronounced  and  enterni 
in  all  felony  cases,  except  in  a  capital  case, 
when  the  death  penalty  is  assessed,  before 
an  appeal  can  be  prosecuted.  Code  Crim 
Proc.  1879,  arts.  791,  792,  793.  It  ii 
the  sentence,  therefore,  and  not  the  judg- 
ment, which,  under  our  Code,  concludes  the 
prosecution  in  the  trial  court,  and  nntil  it 
has  been  pronounced  it  cannot  be  said  that 
the  conviction  in  the  trial  court  is  com- 
plete, 80  as  to  work  a  forfeiture  of  cinl 
righU.*'  And  it  might  be  added  that  if  a 
man  appeals,  the  sentence  does  not  forfeit 
his  civil  rights,  but  the  judgment  of  af- 
urmance  by  this  court. 

Thus  it  is  seen  that  the  court  was  not 
discussing  the  meaning  of  the  words  "after 
conviction,"  as  used  in  the  Constitution  of 
1845  and  in  all  our  Constitutions  since  that 
date,  nor  when  the  power  of  the  goTemor 
to  pardon  attached.  In  that  case  Judge 
Willson  limits  the  decision  as  it  affects  the 
civil  rights  of  the  person  adjudged  guittr 
of  crime,  and  bases  it  upon  the  peculiar 
wording  of  our  statutes,  and  the  fact  that 
sentence  must  now  be  pronounced  before  the 
right  of  appeal  accrues,  not  only  intimating, 
but  stating  plainly,  what  he  would  bare  oth- 
erwise held  but  for  these  peculiar  provisions 
of  the  Code.  When  the  Constitution  with 
this  clause  to  pardon,  to  reprieve,  wa« 
adopted,  the  law  did  not  require,  in  fact 
did  not  permit,  sentence  to  be  pronounced 
until  after  appeal  and  the  judgment  of  the 
appellate  court  had  been  rendered.  The 
Code  of  1857  provided:  Art.  629:  **In  everr 
case  of  conviction  for  a  felony,  no  jnd^<^nt 
shall  be  entered  on  the  verdict  until  the 
expiration  of  the  time  allowed  for  makmg 
a  motion  for  a  new  trial,  or  in  arrest  of 
judgment,"    Art.  683 :  "In  cases  of  M^^' 
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where  an  appeal  is  taken,  sentence  shall 
not  be  pronounced,  but  shall  be  suspended 
until  the  decision  of  the  supreme  court 
has  been  received.*'  Art.  688:  "The  only 
reasons  which  can  be  shown  on  account  of 
which  sentence  cannot  be  passed,  are:  (1) 
That  the  defendant  has  received  a  pardon 
from  the  proper  authority.  (2)  That  the 
defendant  is  insane."  Thus  it  is  seen  that 
shortly  after  the  adoption  of  the  Constitu- 
tion of  1845,  which  authorized  the  governor 
to  pardon  after  conviction,  our  Code  did  not 
contain  the  "peculiar  provisions"  referred 
to  by  the  court  in  1888  when  the  opinion  in 
the  Arcia  Case  was  iiendered,  but  the  pro- 
visions of  the  Code  then  followed  th^ 
procedure  then  generally  recognized  of  not 
permitting  sentence  to  be  pronounced  until 
after  the  appellate  court  had  passed  on  the 
case;  and  our  legislature  of  contempora- 
neous time  gave  the  words  a  meaning  not 
embracing  the  sentence,  for  it  specifically 
provided  that  when  called  on  to  state  why 
sentence  should  not  be  pronounced,  if  tne 
defendant  presented  a  pardon  from  the 
proper  authority,  no  sentence  could  ever  be 
pronounced,  thus  recognizing  that  these 
words  in  the  Constitution  did  not  mean 
after  sentence,  as  is  now  contended  by  ap- 
pellant. 

And  the  moaning  of  the  words  at  the  time 
they  were  placed  in  the  Constitution  could 
not  be  altered  nor  amended  by  any  legisla- 
tion at  a  subsequent  time,  as  has  been  fre- 
quently decided  by  this  court.  Keller  v. 
State,  —  Tex.  Crim.  Rep.  — ,  1  L.R.A.(N.S:) 
489,  87  S.  W.  675,  and  authorities  there 
cited.  This  contemporaneous  legislative 
construction  of  the  meaning  of  the  words 
"after  conviction''  is  in  accord  with  the 
meaning  of  the  words  as  known  to  the  com- 
mon law,  and  as  adhered  to  by  the  great 
weight  of  autliority  in  this  country,  and  is 
in  accord  with  the  opinion  of  this  court  in 
the  Arcia  Case,  supra.  Under  the  common 
law,  a  person  was  said  to  be  convicted  of 
the  crime  when  verdict  was  rendered  there- 
on adjudfring  him  guilty,  but  not  attainted 
(a  forfeiture  of  civil  rights)  until  after  the 
punishment  had  been  assessed  by  the  judg- 
ment and  sentence  of  the  court.  Blackstone 
says:  "If  the  jury  find  him  [the  prisoner] 
guilty,  he  is  then  said  to  be  convicted  of  the 
crime  whereof  he  stands  indicted,  which 
conviction  may  accrue  two  ways:  Either  by 
his  confessing  the  offense  and  pleading  guil- 
ty, or  by  his  being  found  so  by  the  verdict 
of  his  country."  4  Bl.  Com.  362.  The  same 
author  says:  "The  plea  of  cuutre^ois  con- 
vict, or  a  former  conviction  for  the  same 
identical  crime,  though  no  judgment  was 
ever  given,  or  perhaps  will  be  (being  sus- 
pended by  the  benefit  of  clergy  or  other 
causes),  is  a  good  plea  in  bar  to  an  indict- 
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ment."  4  Bl.  Com.  336.  In  2  Co.  Litt  391a, 
it  is  said:  "The  difference  betweene  a  man 
attainted  and  convicted  is  that  a  man  is 
said  convict  before  hee  hath  judgement;  as, 
if  a  man  bee  convict  by  confession,  verdict, 
or  recreancie,  and  when  he  hath  his  judge- 
ment upon  the  verdict,  .  .  .  he  is  said  to  be 
attaint."  And,  further,  it  is  said  by  the 
same  writer:  "So  as  by  a  conviction  of  a 
felon,  his  goods  and  chattels  are  forfeited; 
but  by  attainder,  that  is,  by  judgement 
given,  his  lands  and  tenements  are  forfeited 
and  his  bloud  corrupted,  and  not  before." 
In  Jacob's  Law  Dictionary,  163,  it  is  said: 
"There  is  a  great  difference  between  a  man 
convicted  and  attainted,  though  they  are 
frequently,  though  inaccurately,  confounded 
together."  And  in  the  same  work  it  is 
said:  "Convict,  convictus — ^he  that  is  found 
guilty  of  an  offense  by  verdict  of  a  jury. 
.  .  .  Crompton  saitn  that  conviction  is 
either  when  a  man  is  outlawed,  or  appear- 
eth  and  confesseth,  or  is  found  guilty  by 
the  inquest;  and  when  a  statute  excludes 
from  clergy  persons  found  guilty  of  felony, 
etc.,  it  extends  to  those  who  are  convicted 
by  confession.  2  Cromp.  Just.  9."  "Judg- 
ment amounts  to  conviction,  though  it  doth 
not  follow  that  everyone  who  is  convicted 
is  adjudged."  2  Cromp.  Just.  63,  title.  Con- 
vict and  Conviction.  Bishop  says:  "The 
word  'conviction'  ordinarily  signifies  the 
finding  of  the  jury,  by  verdict,  that  the  pris- 
oner is  guilty.  When  it  is  said  there  has 
been  a  conviction,  the  meaning  usually  is, 
not  that  sentence  has  been  pronounced,  but 
only  that  the  verdict  has  been  returned. 
So  a  plea  of  guilty  by  the  defendant  consti- 
tutes a  conviction  of  him."  The  same  au- 
thor says:  "A  conviction,  in  ordinary  legal 
language,  consists  of  a  plea  or  verdict  of 
guilty,  and  it  is  immaterial  whether  or  not 
linal  judgment  has  been  rendered  thereon." 
1  Bishop,  Crim.  Law,  §  903;  ^  Bishop, 
Crim.  Law,  §  963.  See  also  on  this  point, 
People  ▼.  March,  6  Cal.  543;  People  v. 
Goldstein,  32  Cal.  433;  Blair's  Case,  25 
Gratt.  853;  Com.  v.  Williamson,  2  Va,  Cas. 
211;  Shepherd  v.  People,  24  How.  Pr.  388; 
Com.  v.  Lockwood,  109  Mass.  324,  12  Am. 
Rep.  699;  State  v.  Alexander,  76  N.  C.  231, 
22  Am.  Rep.  675;  Com.  v.  Richards,  17  Pick. 
296;  Nason  v.  Staples,  48  Me.  125;  United 
States  V.  Gibert,  2  Sumn.  40,  Fed.  Cas.  No. 
15,204;  2  Hawk.  P.  C.  36,  §§  1,  10;  United 
states  V.  Watkinds  (C.  C.)  7  Sawy.  85,  6 
Fed.  153;  Bouvier's  Law  Diet.  verb.  "Con- 
viction." 

The  foregoing  references  show  that  the 
ordinary  meaning  of  the  word  "conviction" 
is  the  verdict  of  guilty  pronounced  by  a 
jury.  As  said  by  Reade,  J.,  speaking  for 
the  court  in  State  v.  Alexander,  supra: 
"The  word  is  ordinarily  used  to  denote  the 
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yerdiot  of  the  jury,  Guilty/  How  did  the 
jury  findT  Guilty;  or  they  convicted  him. 
What  did  the  judge  dot  Sentenced  him  to 
be  hanged.  This  is  the  language  ordinarily 
used  in  rach  matteri,  both  in  conversation 
and  in  books,  law  and  literary.  It  is  never 
said  that  the  jury  sentenced  him  nor  that 
the  judge  convicted  him."  76  N.  C.  232, 
22  Am.  Rep.  675.  And  in  Shepherd  v.  Peo- 
ple, 24  How.  Pr.  401,  we  find  the  following 
excerpt  quoted  approvingly:  "In  2  Co.  Litt. 
391a,  it  is  said:  The  difference  between  a 
man  attainted  and  convicted  is  that  a  man 
is  said  convict  before  he  hath  judgment,  as 
if  a  man  be  convict  by  confession,  verdict, 
or  recusance;  and  when  he  hath  his  judg* 
ment  upon  the  verdict,  he  is  said  to  be  at- 
taint.' It  is  further  said:  'By  a  conviction 
of  a  felon,  his  goods  and  chattels  are  for- 
feited; but  by  attainder,  that  is,  by  judg- 
ment given,  his  lands  and  tenements  are  for- 
feited and  his  blood  corrupted,  and  not 
before.'  So  in  Jacob's  Law  Dictionary  (At- 
tainted),-it  is  said:  'Attainder  of  a  criminal 
is  larger  than  conviction:  a  man  is  con- 
victed when  he  is  found  guilty  or  confesses 
the  crimes  before  judgment  had,  but  not 
attainted  till  judgment  is  passed  upon  him.' 
This  shows  the  technical  common-law  defi- 
nition of  the  word  'convict*  or  'convicted' 
A  felon  was  convicted  by  the  verdict  of  a 
jury.  He  was  attainted  by  the  judgment 
rendered  on  the  verdict."  In  9  Cyc.  866, 
the  general  definition  of  the  word  "con- 
viction" is  given  as  "the  finding  of  a  per- 
son guilty  by  verdict  of  a  jury;  that  legal 
proceeding  of  recoH  which  ascertains  the 
guilt  of  the  party,  and  upon  which  the  sen- 
tence or  judgment  is  founded," — and  the 
following  authorities  are  cited:  Fanning  v. 
State,  47  Ark.  442,  443,  2  8.  W.  70  (quoting 
Bishop,  Crim.  Law,  §  223) ;  People  v.  Ro- 
drigo,  69  Cal.  601,  606,  11  Pac.  481,  8  Am. 
Crim.  Rep.  63  (quoting  Bishop,  Crim.  Law, 
§  223) ;  Ex  parte  Brown,  68  Cal.  176,  179, 
8  Pac.  829  (citing  Bishop,  Crim.  Law, 
§  903;  Bishop,  Statutory  Crimes,  §  348; 
Jacob,  Law  Diet. ) ;  (^intard  v.  Knoedler,  53 
Conn.  485,  487,  55  Am.  Rep.  149,  2  Atl. 
752  (quoting  Bishop,  Statutory  Crimes, 
§  348 ) ;  State  ex  rel.  Owens  v.  Barnes,  24 
Fla.  153,  4  So.  560;  State  ex  rel.  Butler  v. 
Moise,  48  La.  Ann.  109,  122,  35  L.R.A.  701, 
18  So.  943  (quoting  State  v.  Wilson,  14 
La.  Ann.  450  [citing  1  Chitly,  Crim.  Law, 
601,  648,  653];  Bishop,  Statutory  Crimes, 
§  348),  where  it  is  said:  "The  word  'con- 
viction,* which  occurs  in  art.  66  of  the  Con- 
stitution, signifies  that  the  defendant's  guilt 
has  been  ascertained  by  the  verdict  of  the 
jury,  and  not  that  the  sentence  of  the 
law  has  been  pronounced  by  the  court;" 
Francis  v.  Weaver,  76  Md.  457,  467,  25  Atl. 
413;  Com.  v.  Gorham,  99  Mass.  420,  422 
41  L.R.A.(N,S.) 


(quoted  in  Com.  v.  Kiley,  150  Maes.  325, 
326,  23  N.  E.  65;  Com.  t.  Lockwood,  109 
Mass.  323,  330,  12  Am.  Rep.  699);  Blaufus 
V.  People,  69  N.  Y.  107,  109,  25  Am.  Bqi 
148;  Schiflfer  v.  Pruden,  64  N.  Y.  47,  52; 
Messner  v.  People,  45  N-  Y.  1,  12  (citiagl 
Bl.  Com.  362;  Bouvier,  Law  Diet  282); 
State  V.  Alexander,  76  N.  C.  231,  232, 22 
AnL  Rep.  675  (quoted  in  Ex  parte  Brov9, 
68  Cal.  176,  180,  8  Pac  829,  6  Am.  Crim. 
Rep.  65) ;  Wilmoth  v.  Hensel,  151  Pa.  £00, 
31  Am.  St  Rep.  738,  25  Atl.  86,  91  (citing 
Smith  V.  Com.  14  Serg.  ft  R.  69) ;  White  t. 
Com.  79  Va.  611,  615  (quoting  1  Bishop, 
Crim.  Law,  §  348) ;   Hartley  v.  Henretta, 

35  W.  Va.  222,  227,  13  S.  E.  375  (qnoting 
Bouvier,  Law  Diet.) ;  United  States  v.  Wat- 
kinds  (C.  C.)  7  Sawy.  85,  6  Fed.  152,  158 
(quoting  Bishop,  Statutory  Crimes,  §348); 
Bouvier,  Law  Diet,  (quoted  in  Fanning  t. 
State,  47  Ark.  442,  443,  2  S.  W.  70;  Peopk 
V.  Rodrigo,  69  Cal.  601,  605,  11  Pac.  481, 
8  Am.  Crim.  Rep.  53;  Hartley  v.  Henretta, 

36  W.  Va.  222,  13  S.  E.  375).  See  also 
White  V.  Com.  79  Va.  611,  616,  where  it  U 
said,  referring  to  this  definition :  "The  fiist 
of  the  definitions  here  given  ...  in* 
doubtedly  represents  the  accurate  meaning 
of  the  term,  and  includes  an  ascertainmeot 
of  the  guilt  of  the  party  by  an  authorized 
magistrate  in  a  summary  way,  or  by  con- 
fession of  the  party  himself,  as  well  as  by 
verdict  of  a  jury;"  Com.  v.  Richards,  II 
Pick.  295,  296  (quoted  in  Com.  v.  Lockwcwl 
109  Mass.  323,  328,  12  Aul  Rep.  699): 
"Conviction  may  accrue  two  ways,  either  by 
his  (defendant's)  confessing  the  offense  and 
pleading  guilty,  or  by  his  being  found  so 
by  the  verdict  of  his  country;"  4  Bl.  Com. 
362  (quoted  in  Healey  v.  Martin,  33  Misc. 
236,  242,  68  N.  Y.  Supp.  413;  Burgeas  t. 
Boetfeur,  8  Jur.  621,  625,  13  L.  J.  Mag. 
Cas.  N.  S.  122,  7  Mann.  &  6.  481,  8  Scott, 
N.  R.  194),  conviction  is  on  confession  or 
verdict;  6  Dane,  Abr.  534,  636  (quoted  in 
Com.  V.  Lockwood,  supra.  Crompton  saith 
that  conviction  is  either  when  a  man  is  out- 
lawed, or  appeareth  and  confesseth,  or  is 
found  guilty  by  the  inquest;  and  when  i 
statute  excludes  from  clergy  persons  found 
guilty  of  felony,  etc.,  it  extends  to  those 
who  are  convicted  by  confession.  2  Cromp- 
Just.  9  (quoted  in  Lx  parte  Brown,  6S  Cal. 
176,  179,  8  Pac.  829,  6  Am.  Crim.  Bep.  55: 
Blair  v.  Com.  25  Gratt.  850,  853).  So  a 
plea  of  guilty  by  defendant  constitutes  » 
conviction  of  him.  Ex  parte  Brown,  63  Cal 
176,  8  Pac.  829,  6  Am.  Crim.  Rep.  55: 
(quoting  Jacob,  Law  Diet.;  Bishop.  Statu- 
tory Crimes,  §  348  (quoted  in  Quintard  r. 
Knoedler,  53  Conn.  485,  487,  55  Am.  Rep- 
149,  2  Atl.  752).  Compare  Blair  ▼.  Com. 
supra. 

Distinguished  from  "judgment"  or  **>«* 
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tence.^  "Th«  ordinary  legal  meaning  of 
'conviction,'  when  UBed  to  designate  a  par- 
ticular stage  of  a  criminal  prosecution  tri- 
able by  a  jury,  is  the  confession  of  the  ac- 
cused in  open  court,  or  the  verdict  returned 
against  him  by  the  jury,  which  ascertains 
and  publishes  the  fact  of  his  guilt;  while 
'judgment'  or  'sentence'  is  the  appropriate 
word  to  denote  the  action  of  the  court  be- 
fore which  the  trial  is  had,  declaring  the 
consequences  to  the  convict  of  the  fact  thus 
ascertained."  Com.  v.  Lockwood,  109  Mass. 
323,  326,  12  Am.  Rep.  699  (cited  or  quoted 
in  Quintard  v.  Knoedler,  53  Conn.  485,  487, 
55  Am.  Rep.  149,  2  Atl.  752;  State  ex  rel. 
Owens  ▼.  Barnes,  24  Fla.  153,  4  So.  560; 
State  ex  rel.  Butler  v.  Moise,  48  La.  Ann. 
109,  121,  35  L.R.A.  701,  18  So.  943;  Peo- 
ple y.  Adam,  95  Mich.  541,  543,  55  N.  W. 
461 ;  People  ex  rel.  Lawton  v.  Lyman,.  33 
Misc.  243,  248,  68  N.  Y.  Supp.  331;  State 
V.  Alexander,  76  N.  C.  233,  232,  22  Am.  Rep. 
675;  Com.  V.  Miller,  6  Pa.  Super.  Ct.  35,  40; 
Re  Friedrich  [C.  C]  51  Fed.  747,  749).  See 
also  Hackett  v.  Freeman,  103  Iowa,  296, 
299,  72  N.  W.  628  (citing  Schiflfer  v.  Pru- 
den,  64  N.  Y.  47,  62;  Blair  v.  Com.  26  Gratt. 
850;  Bishop,  Crim.  Law,  $  361;  McClain, 
Crim.  Law,  §  110). 

Many  other  authorities  might  be  cited 
giving  the  meaning  of  the  word  as  defined 
above,  and,  to  give  it  a  larger  or  more 
comprehensive  meaning,  authority  must  be 
found  in  the  statutes  of  the  state;  and  in 
tiie  statutes  of  our  state,  instead  of  there 
being  authority  found  to  give  to  the  words 
"after  conviction"  a  more  comprehensive 
meaning  than  was  known  at  the  common 
law,  or  their  common  signification  at  the 
time  they  were  placed  in  the  Constitution, 
we  find  express  statutory  authority  to  the 
contrary,  giving  to  the  words  the  common- 
law  meaning  by  expressly  declaring  that  at 
the  time  of  sentence,  that  in  bar  of  sen- 
tence, if  he  produce  a  pardon  from  the  prop- 
er authority,  no  sentence  should  be  pro- 
nounced, but  he  should  be  discharged.  See 
article  688,  Code  Crim.  Proc.  1867,  and 
which  provision  and  construction  has  been 
brought  forward  in  every  codification  since 
that  date,  and  it  is  now  article  861  of  the 
Revised  Code  of  Procedure  of  1911.  Thus 
it  is  seen  that  the  terms  "after  conviction" 
in  our  Constitution  do  not  embrace  the  sen- 
tence, but  simply  mean  the  determination 
of  guilt  by  the  tribunal  authorized  to  try 
the  issue  of  guilt  or  innocence  of  a  defend- 
ant, and  the  person  becomes  subject  to  par- 
don whenever  that  issue  is  finally  deter- 
mined. 

The  question  of  right  of  appeal  cannot  be 
properly  considered  in  the  case,  for  our 
Constitution  gives  to  no  one  the  absolute 
right  of  appeal,  but  only  gives  the  right 
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under  such  regulations  and  restrictions  as 
the  legislature  may  prescribe.  Section  5, 
art.  5  of  Const.  The  legislature  in  this  bill 
has  provided,  if  a  person  shall  apply  and 
the  sentence  is  suspended,  no  right  of  ap- 
peal shall  exist.  So  the  guilt  of  the  person 
is  finally  determined  by  the  tribunal  au- 
thorized by  law  to  try  that  issue,  the 
punishment  is  fixed  by  the  verdict  and  judg- 
ment thereon,  and  this,  within  the  contem- 
plation of  our  Constitution  and  laws,  is  a 
conviction  of  the  offense  charged  in  the 
indictment,  and  a  final  conviction,  for  no 
other  or  additional  step  is  authorized  to  be 
taken  by  any  tribunal  in  determining  the 
guilt  or  innocence  of  the  accused. 

Appellant  failed  in  his  brief  to  draw  the 
distinction  between  the  legal  meaning  of 
the  words  "conviction"  and  "attainder,"  and 
for  this  reason  has  fallen  into  the  error 
he  did.  Under  the  common  law  a  man  did 
not  forfeit  his  civil  rights  until  after  he 
had  been  attainted,  and  this  followed  the 
sentence,  whereas  he  was  convicted  of  the 
offense  by  verdict  of  the  jury;  that  is,  by 
the  determination  of  his  guilt  or  innocence 
by  the  tribunal  authorized  to  sit  in  judg- 
ment on  that  issue.  In  the  Areia  Case,  su- 
pra, this  court  limited  its  holding  to  a 
forfeiture  of  civil  rights,  and  specifically  so 
stated  in  the  opinion,  and  has  so  held  in  all 
subsequent  opinions,  and  the  decisions  cited 
are  not  in  confiict  with  this  opinion  in  this 
case,  when  the  particular  provision  of  the 
act  of  the  thirty-second  legislature,  the  one 
under  consideration,  is  considered,  for  the 
legislature  by  that  act  has  taken  from  a 
defendant  the  right  of  appeal  if  the  court 
suspends  sentence  under  its  provisions,  and 
the  "conviction"  becomes  a  finality,  and  the 
act  proceeds  on  the  theory  that  a  chance 
will  be  given  him  for  reformation,  and  re- 
lease him  from  punishment  for  a  crime  he 
has  committed  as  an  incentive  to  reform. 
And  while  counsel  in  their  brief  take  issue 
with  us  wherein  we  stated  that,  by  the  pro* 
visions  of  the  act,  the  court  was  not  only 
authorized  to  remit  all  punishment,  but 
restore  him  to  all  his  privileges,  we  do 
not  deem  it  necessary  to  discuss  this  at 
length.  It  is  true  that  in  the  Arcia  Case 
it  was  held  that  a  defendant's  civil  rights 
were  not  forfeited  until  sentence  was  pro- 
nounced and  this  court  had  acted  on  the 
appeal,  if  appeal  was  not  waived,  but  by 
this  act  of  the  legislature  the  right  of  ap- 
peal was  taken  away,  and  it  is  contem- 
plated that  no  sentence  will  ever  be  pro- 
nounced, although  the  guilt  of  the  accused 
has  been  finally  determined  and  his  pun- 
ishment assessed.  Had  our  laws  not  pro- 
vided for  sentence  and  an  appeal  to  this 
court,  the  holding  of  Judge  Willson  would 
have  been  wholly  different,  aa  is  demon- 
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strated  by  tho  opinion  itseli,  and  would 
have  been  in  accord  with  the  rule  at  com- 
mon law,  which  was  that,  if  a  person  was 
adjudged  guilty  of  an  offence,  and  he  prayed 
and  was  allowed  the  benefit  of  clergy,  if  no 
sentence  was  ever  pronounced,  yet  such  con- 
victed person  would  not  be  competent  as  a 
witness,  as  is  stated  in  both  Blackstone's 
Commentaries  and  Chitty's  Criminal  Law. 
And  no  one  would  question,  if  under  this 
act  a  person  had  been  tried  and  convicted, 
his  sentence  suspended,  if  it  should  be  at- 
tempted to  try  him  again  for  the  same  of- 
fense, a  plea  of  autrefoia  convict  would  be 
sustained  by  any  court  in  the  land,  for  it 
would  be  evident  that  he  bad  been  tried  and 
convicted  of  the  same  offense. 

Counsel  in  their  motion  and  brief  admit 
that,  if  the  act  "does  attempt  to  confer 
pardoning  power  on  the  judge,  then  no  in- 
telligent lawyer  would  deny  its  unconstitu- 
tionality." We  will  then  consider  the  ob- 
ject, purpose,  and  effect  of  the  act.  It 
provides  that  when  there  is  a  conviction  for 
any  felony  (except  certain  enumerated  fel- 
onies), and  the  punishment  assessed  by  the 
jury  is  not  more  than  five  years,  the  court 
shall  enter  its  judgment  so  finding,  but  if 
the  jury  also  finds  that  the  defendant  has 
never  before  been  convicted  of  any  felony, 
upon  application  of  the  defendant  the  court 
shall  hear  testimony,  and  if  in  his  opinion 
the  defendant  has  never  before  been  con- 
victed of  a  felony,  and  is  a  proper  subject 
for  clemency  (this  being  a  matter  left  en- 
tirely within  the  discretion  of  the  judge), 
the  court  may  decline  to  pronounce  sen- 
tence, and  release  the  defendant  on  his  own 
recognizance.  It  further  provides,  though. 
if  at  any  time  within  the  time  prescribed 
by  the  act,  the  defendant  shall  again  be 
convicted  of  a  felony,  or  a  misdemeanor 
involving  moral  turpitude,  the  court  shall 
then  proceed  to  sentence  the  defendant  upon 
the  original  judgment  of  conviction.  Thus 
it  is  seen  that  this  act  is  drawn  in  accord- 
ance with  the  practice  of  the  English  courts 
under  the  "benefit  of  clergy"  plea  as  known 
in  the  18th  century  (just  before  its  abol- 
ishment in  that  country),  except  there  is 
added  to  the  provisions  the  right  to  later 
recall  the  judgment  of  clemency  and  inflict 
the  original  punishment  for  some  act  there- 
after committed.  This  was  never  known  nor 
practised  at  common  law,  and,  as  said  by 
the  >lorth  Carolina  court,  "we  search  in 
vain  for  direct  authority  in  the  text-books 
of  the  law  for  a  precedent  for  the  court  to 
pronounce  judgment  on  the  then  conditions 
as  they  exist,  and  if  subsequently,  after 
the  term,  conditions  alter,  to  withdraw  the 
judgment  then  entet'ed,  and  pronounce  .in 
entirely  different  judjymcnt.  But,  as  before 
stated,  th«  common -I  aw  plea  of  benefit  of 
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clergy  never  became  a  part  of  the  jnrit 
prudence  of  this  state,  and,  unless  the  ht- 
ereign  will  shall  change  the  provisions  of 
our  Constitution,  it  never  can  be  ingraiH 
thereon.  But  a  conditional  pardon  wa& 
known  to  the  common  law  and  in  practic« 
in  England  at  the  date  of  our  independeoee. 
but  it  could  be  granted  by  the  King  alow 
Mr.  Chitty  in  his  Criminal  Law  (page  773 1 
says  that  bis  Majesty  could  grant  a  pardos 
upon  any  condition,  and  if  the  benefieiarr 
does  not  perform  the  condition  or  condi- 
tions, it  will  be  void,  and  he  may  be  brou^bt 
back  and  made  to  suffer  the  original  penal- 
ty. Mr.  Blackstone  (4  Bl.  Com.  401)  says 
a  pardon  may  also  be  conditional;  that  ii 
the  King  may  extend  his  mercy  upon  what 
terms  he  pleases,  and  may  annex  to  hii 
bounty  a  condition  either  subsequent  or  pn- 
cedent,  on  the  performance  whereof  the  va- 
lidity of  the  pardon  will  depend,  and  this 
by  th«  common  law.  See  also  State  t. 
Smith,  1  Bail.  L.  283,  19  Am.  Dec  679: 
SUte  y.  Guignard,  1  M'Cord,  L.  176;  Peo- 
ple V.  Potter,  1  Park.  Crim.  Rep.  47:  1 
Bishop,  Crim.  Law,  914;    Ex   parte  Wells, 

18  How.  307,  15  L.  ed.  421 ;  Carr  v.  SUte, 

19  Tex.  App.  656,  53  Am.  Rep.  395.  Other 
learned  authors  treating  of  the  common  lav 
could  be  quoted  and  cited,  but  we  dees 
these  sufficient  to  show  that  in  this  statute 
have  been  woven  all  the  elements  of  a  con- 
ditional pardon  as  known  at  the  commas 
law,  and  all  the  elements  of  a  conditional 
pardon  as  practised  in  this  state  from  its 
organization,  and  now  in  actual  practice. 
This  character  of  "suspension  of  sentence'' 
or  reprieve  was  never  exercised  by  the  coo- 
mon-law  courts,  and  is  and  was  unknown  to 
the  English  jurisprudence  and  the  jnris^ 
prudence  of  this  country,  and  to  tern  it  a 
"suspension  of  sentence"  is  a  misnomer, 
and  giving  those  words  a  meaning  unknown 
to  the  law  and  unauthorized  by  any  lexi- 
cographer. At  the  tiihe  when  the  common 
law  of  England  was  adopted  as  a  part  of  the 
jurisprudence  of  the  United  States,  the  lav 
relating  to  the  pardoning  power  of  tbe 
Crown  was  well  established;  the  meaning 
of  the  terms  "pardon,"  "reprieve,"  and  tbe 
like  was  thoroughly  understood,  and  the 
rules  governing  the  nature  and  extent  of  the 
pardoning  power,  the  construction  of  par- 
dons and  their  effect,  were  well  settled. 
The  pardoning  power  as  conferred  by  tbe 
Constitution  of  the  United  States  and  the 
Constitutions  of  the  various  states  is  in 
its  essential  elements  the  same  as  the  pft^ 
doning  power  which  for  centuries  has  been 
exercised  by  the  King  of  England,  and 
which  prior  to  the  Revolution  was  exercised 
In  those  parts  of  this  country  which  vert 
British  colonies.  When,  therefore,  it  be- 
comes necessary  to  construe  and  interpret 
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any  constitutional  ^rant  of  the  pardoning 
power,  the  established  principles  of  the  com- 
mon law  of  £ngland,  and  the  meaning  of 
legal  terms  as  understood  and  used  in  the 
jurisprudence  of  that  country,  furnish  a 
basis  for  the  decisions  of  both  the  state  and 
the  Federal  courts  throughout  the  United 
States. 

What  is  a  "pardon?"  That  term  has  been 
defined  and  has  a  well-understood  meaning. 
In  Carr  v.  State,  supra,  this  court  held: 
"A  pardon  is  a  remission  of  guilt.  1 
Bishop,  Crim.  Law,  |  898.  It  is  full,  par- 
tial, or  conditional.  Full,  when  it  freely 
and  unconditionally  absolves  the  party  from 
all  the  legal  consequences  of  his  crime  and 
of  his  conviction,  direct  and  collateral,  in- 
cluding the  punishment,  whether  of  im- 
prisonment, pecuniary  penalty,  or  what- 
ever else  the  law  has  provided.  1  Bishop, 
Crim.  Law,  §  916.  Partial,  where  it  remits 
only  a  portion  of  the  punishment,  or  ab- 
solves from  only  a  portion  of  the  legal  con- 
sequences of  the  crime.  Conditional,  where 
it  does  not  become  operative  until  the 
grantee  has  performed  some  specified  act, 
or  where  it  becomes  void  when  some  speci- 
fied event  transpires.  1  Bishop,  Crim.  Law, 
§  914.  In  the  case  under  consideration  the 
pardon  is  clearly  of  this  latter  class.  Its 
validity  is  made  dependent  upon  the  con- 
dition subsequent,  that  the  grantee  shall 
not  violate  any  of  the  criminal  laws  of  this 
sitate."  This  definition  is  in  accordance  with 
the  decisions  of  all  the  courts  of  last  resort 
not  only  in  this  country,  but  of  England  as 
well.  In  7  Bacon,  Abr.  title,  "Pardons," 
it  is  said:  "An  act  of  grace  .  .  .  which 
exempts  the  individual  on  whom  it  is  be- 
stowed from  the  punishment  the  law  infiicts 
for  a  crime  he  has  committed."  Could  the 
meaning  of  the  act  of  the  thirty-second 
legislature  be  more  clearly  expressed,  and 
what  docs  this  act  of  the  legislature  at- 
tempt or  propose  to  do  but  exempt  a  man 
from  the  punishment  assessed  against  him 
for  a  crime  he  has  committed,  upon  the 
sole  ground  that  he  go  and  sin  no  more? 
It  has  no  other  object,  purpose,  or  effect, 
and  by  giving  it  a  different  name  or  desig- 
nation does  not  change  its  legal  meaning 
nor  effect,  and  the  technical  hairsplitting 
attempted  in  an  effort  to  sustain  the  law 
does  credit  to  the  ingenuity  of  counsel,  but 
such  finespun  distinctions  to  evade  the 
highest  law  of  any  land  (its  Constitution) 
cannot  be  given  countenance  in  any  court, 
else  the  safeguards  thrown  around  our 
citizenship  by  the  Constitution,  protecting 
them  in  their  life,  liberty,  and  property, 
could  be  construed  out  of  existence  by  a 
judiciary  grasping  after  authority  and  pow- 
er, as  said  by  Mr.  Cooley.  A  long  list  of 
authorities  will  be  found  collated  on  pages 
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1559  and  1660,  29  C^c.  and  a  long  list  of 
Texas  cases  will  be  found  in  Buckler's 
Criminal  Digest,  beginning  on  page  1229, 
relating  to  pardons,  etc,  and  the  meaning 
of  the  word. 

Thus  it  is  seen  that  the  object  and  pur- 
pose of  the  act  in  question,  and  the  sole 
object  and  purpose,  is  to  grant  to  a  de- 
fendant adjudged  guilty  of  crime,  and  his 
punishment  assessed,  immunity  from  the 
punishment  on  condition  that  he  will  not 
violate  any  law  of  the  land  for  a  given 
period  of  time,  and  is  nothing  more  nor 
less,  and  performs  the  office  of  a  conditional 
pardon,  to  become  absolute  upon  compliance 
witn  the  conditions.  This,  in  the  language 
of  appellant's  counsel,  we  think  no  intel- 
ligent lawyer  would  deny,  and,  if  so,  it 
necessarily  follows  the  act  is  unconstitu- 
tional. 

That  portion  of  appellant's  brief  relating 
to  the  power  of  a  court  to  grant  a  new 
trial  need  not  be  discussed,  because  the  act 
in  question  does  not  contemplate  another 
trial  of  the  defendant  for  the  offense,  but 
if  he  complies  with  the  conditions  upon 
which  he  is  released,  the  act  contemplates 
and  requires  the  court  to  discharge  him, 
regardless  of  the  fact  that  his  guilt  has 
been  established  in  a  court  of  competent 
jurisdiction  beyond  question.  But  we  will 
say  that  the  rule  of  law  is:  Where  no 
motion  for  new  trial  has  been  filed,  after 
the  end  of  the  term  at  which  the  judg- 
ment was  entered,  no  court  has  the  power 
or  authority  to  grant  a  new  trial  or  change 
its  judgment  at  a  subsequent  term.  Mr. 
Chitty  says:  "The  judge's  judicial  au- 
thority terminates  at  the  conclusion  of  the 
session.  .  .  .  It  is  clear  the  court  may 
vacate  the  judgment  during  the  session, 
because  it  is  regarded  as  one  day,  but  they 
cannot  do  it  at  any  subsequent  period, 
unless  adjournment  be  entered  on  the  roll; 
that  is,  an  order  entered  continuing  the 
motion."  Crim.  Law,  721.  Freeman  on 
Judgments,  §§  69,  70,  lays  down  the  rule: 
"'During  the  terme  wherein  any  judiciall 
act  is  done,  the  record  remaineth  in  the 
brest  of  the  judges  of  the  court,  and  in 
their  remembrance,  and  therefore  the  roll 
is  alterable  during  that  terme,  as  the 
judges  snail  direct;  but  when  the  terme  is 
past,  then  the  record  is  in  the  roll  and  ad- 
mitteth  no  alteration,  averment  or  proof  to 
the  contrarie.'  Co.  Litt.  260a;  3  Bl.  Com. 
407.  Of  the  law  thus  laid  down  the  only 
part  remaining  unshaken  ...  is  that 
during  the  term  the  proceedings  remain  in 
the  breast  of  the  judges.  'Not  only  the 
records  during  that  term  remain  subject 
to  revision  of  the  court,  but  the  judgment 
itself  may  be  altered,  revised,  or  revoked, 
as  well  as  amended  in  respect  to  clerical 
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errorg  and  matters  of  form.  As  a  general 
rule,  no  final  judgment  can  be  amended 
after  the  term  at  which  it  was  rendered. 
The  law  does  not  authorize  the  correction 
of  judicial  errors  under  the  pretense  of 
correcting  clerical  errors.  To  entitle  a 
part/  to  an  order  amending  a  judgment, 
order,  or  decree,  he  must  establish  that  the 
entry  as  made  does  not  conform  to  what 
the  court  ordered."  However,  the  rule  in 
Texas  is  statutory.  Article  2025,  Revised 
Statutes,  reads:  "All  motions  for  new 
trial,  in  arrest  of  judgment,  or  to  set  aside 
a  judgment,  shall  be  determined  at  the 
terra  at  which  said  motion  is  made."  And 
article  2023  provides  that  the  motion  must 
be  made  during  the  term  at  which  the 
judgment  was  rendered.  It  is  useless  to 
discuss  the  decisions  of  those  states  where 
the  statute  authorizes  a  motion  to  be  filed 
and  heard  at  a  later  term,  for  no  one  doubts 
the  authority  of  the  legislature  to  so  pro* 
vide.  In  the  absence  of  all  legislation,  a 
judgment  becomes  final  when  the  term  is 
ended,  and  especially  is  this  true  in  Texas, 
for  the  law.  so  provides. 

The  other  questions  raised  in  appellant's 
brief  relate  to  matters  discussed  in  the 
companion  case  to  this,  decided  by  Presiding 
Judge  Davidson,  and  we  will  not  discuss 
them,  but  leave  them  to  be  treated  by  him. 

But  there  is  another  section  of  our  Con- 
stitution appellant  seems  to  have  wholly 
overlooked.  Section  2  of  article  16  com- 
mands the  legislature  to  enact  certain  laws 
in  the  following  language:  "Laws  shall  be 
made  to  exclude  from  office,  serving  on 
juries,  and  from  the  right  of  suffrage,  those 
who  may  have  been  or  may  hereafter  be 
convicted  of  bribery,  perjury,  forgery,  or 
other  high  crimes."  The  legislature,  in 
obedience  to  this  command,  has  passed  laws 
in  accordance  with  its  provisions,  but  this 
act  of  the  legislature,  although  a  person 
had  been  adjudged  guilty  of  forgery  or 
bribery,  if  appellant's  construction  is  cor- 
rect, and  they  suffer  no  disability  by  reason 
of  such  conviction,  would  be  in  direct  con- 
flict with  this  provision  of  the  Constitution, 
and  would  therefore  be  void.  There  are 
other  provisions  of  the  Constitution  that 
the  act  in  question  is  violative  of,  but  the 
opinion  has  already  been  drawn  out  to  such 
great  length  that  we  do  not  deem  it  neces- 
sary to  discuss  them,  as  the  act  in  question 
is  so  clearly  in  contravention  of  the  provision 
granting  to  the  governor  alone  the  power 
and  authority  to  remit  the  punishment  for 
crime  when  a  person  has  been  legally  ad- 
judged guilty  and  his  punishment  assessed, 
and  also  §  2  of  article  16,  wherein  it  is 
provided  that  men  adjudged  guilty  of  cer- 
tain offenses  shall  forfeit  certain  rights  and 
privileges.  At  the  risk  of  again  being 
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criticized  for  stating  that  we  sympatbia 
with  the  purpose  of  the  law  to  give  gm 
offenders  a  chance  to  reform,  yet  we  saj  ire 
heartily  approve  legislation  with  that  objm 
in  view,  but  the  terms  and  provision!  o! 
such  legislation  must  be  in  accordance  with 
the  provisions  of  our  Constitution.  A  hv 
can  be  drawn  so  that,  if  on  the  trial  it  ap- 
pears that  it  is  the  first  offense,  and  tbe 
evidence  convinces  the  judge  that  the  best 
interests  of  society,  of  the  individual,  and 
of  the  state  would  be  served  if  the  hsod 
of  the  law  was  stayed,  and  the  person  ad- 
judged guilty  be  given  a  chanee  to  reform, 
he  may  recommend  to  the  governor  a  con- 
ditional pardon,  and  we  are  sure  that  io 
every  deserving  case  the  recommendati<ni 
would  be  complied  with  by  the  governor. 
The  people  had  the  confidence  in  the  gover- 
nor to  place  this  power  in  his  hands,  and 
we,  too,  have  the  same  confidence.  Ibe 
law  could  require  that  he  haye  the  court 
stenographer  make  a  copy  of  the  testimonj 
heard,  and  require  the  judge  to  forward  i: 
to  the  governor  with  his  recommendation, 
and  provide  that  the  prisoner  be  not  con- 
veyed to  the  penitentiary  until  the  gover- 
nor had  acted  on  the  recommendatioB. 
Thus  the  end  sought  may  be  reached  in  a 
way  not  violative  of  our  Constitution,  an^ 
all  the  good  features  in  the  law  be  retained. 
But  while  we  sympathize  with  the  purposes 
of  the  law,  and  think  its  provisions,  if  the? 
could  be  carried  out,  might  and  probablj 
would  be  productive  of  much  good,  yet  tk 
people  of  this  state  wrote  and  adopted  their 
Constitution,  granting  their  power  to  whom 
they  deemed  proper,  and  if  it  is  altered  or 
changed  in  any  provision,  it  must  be  dons 
by  them,  and  not  be  frittered  away  by  tech- 
nical judicial  construction;  and  so  long 
as  we  shall  remain  on  the  bench,  no  matter 
how  our  sympathies  may  be,  and  no  matter 
who  may  seek  to  exercise  authority  not 
given  them,  we  shaL  take  the  Comatitatioo 
as  our  guide,  and  uphold  it  in  all  its  pnh 
visions,  for  it  is  the  supreme  law  of  tlie 
land.  In  doing  so  we  are  simply  doing  oar 
duty,  and  we  will  not  countenance  usurpa- 
tion of  authority  by  the  judiciary  any  more 
than  we  will  in  any  other  department  of 
government. 

The  motion  for  rehearing  is  oyerruled. 

Davidson,  P.  J.: 

Agreeing  to  the  conclusion  reached,  I 
deem  it  not  necessary  to  write  further  than 
I  have  heretofore  done  in  the  eompanioa 
case. 

Prendergrast,  J.,  concurring: 
When  the  original  opinion  herein  and  ii 
the  companion  case  were  delivered,  decU^ 
ing  the  act  quoted  in  the  original  opinion 
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nnconstitiitional,  I  had  so  much  doubt,  and 
expressed  it,  I  was  then  unwilling  to  con- 
cur in  those  opinions  on  that  question. 
Since  then»  upon  a  more  thorough  investi- 
gation and  consideration  of  the  question, 
I  am  convinced  that  said  act  is  unconstitu- 
tional, and  I  therefore  concur  in  the  opin- 
ions on  that  question. 

The  object  and  purpose  of  the  act  is  so 
commendable  I  regret  exceedingly  the  Con- 
stitution, as  it  now  is,  prevents  its  being 
enforced.  Perhaps  in  the  wisdom  of  the 
legislature  some  constitutional  way  will  be 
devised  to  accomplish  the  desired  purpose. 
If  not,  then  the  people,  if  they  desire,  can 
so  amend  our  Constitution  as  to  elearly 
authorize  iti 
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in  Err., 

V. 

JOSEPH  FLETCHER  et  aL 

(81  Kan.  76,  105  Pac.  34.) 

Acknowledgment   ~   conclusiveness   — 
parol  impeachment. 

1.  A  certificate  of  acknowledgment  made 
by  an  officer  authorized  to  take  acknowl- 
edgments is  only  prima  facie  evidence  of 
the  execution  of  the  instrument;  and  while 

Headnotes  by  Pobteb,  J. 


it  is  entitled  to  a  strong  presumption  in 
favor  of  its  truth,  it  may  be  impeached  by 
parol  testimony. 

Same  ^  parties. 

2.  Where  the  parties  have  actually  ap- 
peared and  signed  an  instrument,  and 
afterward  attempt  to  contradict  the  cer- 
tificate as  to  what  took  place,  the  evidence 
to  impeach  the  acknowledgment  must  be 
clear  and  convincing.  But  where  the  par- 
ties deny  the  execution  of  the  instrument, 
and  claim  neither  to  have  signed  nor  ac- 
knowledged it,  their  testimony  is  admis- 
sible to  impeach  the  certificate,  and  will 
be  ^entitled  to  as  much  weight  as  that  of 
any  other  interested  witness. 

Appeal  ^  findings  ^  review. 

3.  In  a  case  tried  by  the  court,  where  the 
court  submits  question  of  fact  to  the  jury 
in  an  advisory  capacity,  and  adopts  their 
findings,  it  will  be  assumed  that  the  court 
gave  proper  weight  to  all  the  competent 
evidence. 

Judgment  ^  oonHiotinff  finding  ^  re- 
view. 

4.  In  a  case  tried  by  the  court,  where 
the  court  makes  special  findings  in  favor 
of  the  defendants,  and  finds  generally  on 
all  the  issues  in  their  favor,  and  renders 
judgment  accordingly,  and  some  of  the 
special  .findings  appear  to  be  insufficient  to 
support  the  judgment,  and  the  plaintiffs 
have  neglected  to  ask  the  court  to  make 
further  findings  or  to  modify  those  made, 
the  special  findings  will  be  disregarded,  and 
the  ^neral  finding  held  sufficient  to  support 
the  judgment. 

(November  6,  1909.) 


Note,  ^  Impeachment   of   certificate   of 
aclcnowledgmenX. 

I.  Scope  and  introduction,  1161. 
II.  Grounds  of  impeachment. 

a.  in  general,  1163. 

b.  Fraud,  duress,  or  imposition,  1169. 

c.  ^io  separate  examination  of  mar- 

ried woman,  1172. 

d.  No  acknowledgment  at  all  by  per- 

son in  question,  1173. 

e.  Jurisdiction  of  officer,  1175. 

f.  As  to  matters   certified,   but  not 

required,  1176. 
III.  Degree  of  proof  required. 

a.  In  general,  1176. 

b.  Testimony  of  grantor  uncorrobo- 

rated, 1178.      - 

c.  Testimony  of  grantor  corroborat- 

ed, 1179. 

d.  Self -impeaching  testimony  of  offi- 

cer, 1180. 

J.  Scope  and  introduction* 

This  note  is  not  concerned  with  the  ques- 
tions as  to  what  officers  may  take  acknowl- 
edgments, or  as  to  the  requisites  of  a  valid 
acknowledgment  or  certificate  of  acknowl- 
edgment, but  merely  with  the  question 
whether  such  a  certificate  may  be  impeached 
41  L,R.A.(N.S.) 


by  proof  that  some  requirement  of  the  stat- 
ute-—conceded  or  assumed  for  the  purposes 
of  the  point  to  be  a  requirement — ^waa  not 
complied  with. 

There  is  a  lack  of  agreement  among  the 
jurisdictions  as  to  whether  the  act  of  the 
officer  in  certifying  to  an  acknowledgment 
is  to  be  deemed  ministerial  or  judicial. 
This  note,  however,  is  not  intended  to  cover 
that  question.  It  will  be  sufficient  here  to 
indicate  briefly  some  of  those  opposing 
views  as  leading  up  to  the  question  of  the 
impeach  ability  of  a  certificate. 

In  some  jurisdictions,  the  act  of  certify- 
ing to  an  acknowledgment  is  deemed  mere- 
\j  ministerial.  A  typical  statement  of  this 
view  is  thus  given  m  Learned  v.  Riley,  14 
Allen,  109:  "Taking  the  voluntary  ac- 
knowledgment of  a  deed,  under  our  statutes, 
is  a  purely  ministerial,  and  not  a  judicial, 
act,  nor  in  any  way  connected  with  a  judi- 
cial proceeding.  ...  It  involves  no 
compulsion  or  summons  of  any  person  who 
does  not  appear  of  his  own  accord,  and 
rarely,  if  ever,  requires  any  investigation 
of  the  circumstances  under  which  the  deed 
was  executed.  Even  in  case  of  a  refusal  to 
acknowledge,  the  justice,  as  the  law  now 
stands,  cannot  exercise'  any  coercion  over 
the  grantor,  or  inquire  into  the  reasons 
I  of  refusal,  or  receive  any  testimony  to  the 
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ERKOR  to  tlie  biBtrict  Court  for  Mont- 
gomery County  to  review  a  judgment 
in  defendants'  favor  in  a  suit  to  enjoin 
them  from  operating  under  a  certain  oil 
and  gas  lease  which  was  alleged  to  infringe 
plaintiffs'  rights  under  a  prior  lease.  Af- 
firmed. 

Statement  by  Porter,  J.; 

The  plaintiffs  sought  to  enjoin  Fletcher 
and  wife  and  Yoke  from  operating  for  oil 
or  gas,  or  removing  the  same  from  land 
belonging  to  the  Fletchers.  The  petition 
alleged  that  on  September  4,  1899,  Joseph 
and  Matilda  Fletcher  executed  and  delivered 
to  the  Pennsylvania  Oil  Company,  a  part- 
nership, an  oil  and  gas  lease  to  the  north- 
west quarter  of  section  20,  in  township  34, 


south  of  range  16,  east  of  the  siztii  pria- 
cipal  meridian,  in  Montgomery  county, 
Kansas,  for  a  period  of  ten  years  from  thai 
date,  and  as  much  longer  as  oil  or  gas 
should  be  produced  in  paying  quantities, 
and  that,  by  subsequent  assignments,  the 
lease  became  the  property  of  the  plaintiffs. 
The  lease  provided  that,  if  no  oil  or  gas 
well  should  be  sunk  on  the  premisea  within 
twelve  months,  the  lease  should  become  null 
and  void,  unless  the  second  party  should 
pipe  gas  to  within  100  feet  of  the  residence 
of  the  parties  of  the  first  part,  and  give 
them  the  right  to  use  gas  in  conaideratioa 
of  the  terms  of  the  lease  until  a  well  should 
be  drilled.  The  petition  alleged  a  com- 
pliance by  plaintiffs  with  the  terms  of  the 
lease,  and  that,  in  October,  1905,  the  Flet- 


ezecution,  except  from  the  subscribing  wit- 


The  question  is  discussed  quite  fully  in 
People  ex  rel.  Munson  v.  Bartels,  138  111. 
322,  27  N.  E.  1091,  where  the  following  ob- 
servations are  made:  "Official  action  is 
judicial  where  it  is  the  result  of  judgment 
or  discretion.  When  the  officer  has  the  au- 
thority to  hear  and  determine  the  rights 
of  person  or  property,  or  the  propriety  of 
doing  an  act,  he  is  vested  with  judicial  pow- 
er. An  officer  will  be  regarded  as  being 
clothed  with  tudicial  or  quasi  judicial  func- 
tions when  the  powers  confided  to  him  are 
so  far  discretionary  that  he  can  exercise 
or  withhold  them  according  to  his  own 
judgment  as  to  what  is  necessary  and  prop- 
er. ..  .  Official  duty  is  ministerial 
when  it  is  absolute,  certain,  and  impera- 
tive, involving  merely  the  execution  of  a 
set  task,  and  when  the  law  which  imposes 
it  prescribes  and  defines  the  time,  mode, 
and  occasion  of  its  performance  with  such 
certainty  that  nothing  remains  for  judg- 
ment or* discretion.  Official  action  is  minis- 
terial when  it  is  the  result  of  performing  a 
certain  and  specific  duty  arising  from  fixed 
and  designated  facts.  ...  It  is  diffi- 
cult to  see  how  the  act  of  taking  such  an 
acknowledgment  as  was  taken  by  the  clerk 
of  the  probate  court  in  this  case  can  be 
regarded  as  in  any  sense  judicial  in  its 
character.  The  clerk  certified  that  he  per- 
formed a  certain  and  specific  duty  arising 
from  fixed  and  designated  facts;  and  there- 
fore his  act  was  purely  ministerial.  .  .  . 
So,  in  certifying  that  Goodrich  acknowl- 
edged that  he  signed,  sealed,  and  delivered 
the  deed  as  his  free  and  voluntary  act,  the 
clerk  did  not  certify  to  any  conclusion  from 
facts,  but  simply  certified  to  the  fact  cff 
Goodrich  having  acknowledged  or  admitted 
a  certain  thing  to  be  true.  .  .  .  Deci- 
sions made  by  this  court  and  by  the  courts 
of  other  states  are  referred  to  as  sustain- 
ing the  position  that  the  taking  of  an  ac- 
knowledgment is  a  judicial  act.  It  must  be 
confessed  that  there  is  no  little  conflict 
among  the  authorities  upon  this  subject. 
But  we  think  that*  this  conflict  has  pro- 
ceeded mainly  from  the  failure  to  distin- 
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guish  between  cases  of  acknowledgments  by 
married  women,  and  other  cases  where  mar- 
ried women  were  not  concerned.  .  .  . 
The  doctrine  that  the  taking  of  an  acknowl- 
edgment is  a  judicial  act  had  its  origin  in 
the  consideration  of  acknowledgments  by 
married  women,  where  the  officer  is  required 
to  make  the  privy  examination  herein  re- 
ferred to;  and,  as  applied  to  such  cBaea, 
the  doctrine  is  sound.  .  .  .  But  the 
present  statute  of  this  state  no  longer  re- 
quires the  separate  examination  of  a  mar- 
ried woman  in  order  to  relinquish  her  dow- 
er or  convey  her  separate  estate.  She  is 
treated  as  though  she  were  a  feme  aole.  An 
ordinary  acknowledgment,  such  as  that  in- 
volved in  the  present  case,  cannot  be  re- 
garded as  a  judicial  act;  and  those  cases 
which  hold  that  it  is  a  judicial  act  will  he 
found,  upon  examination,  to  have  improp 
erly  applied  the  ruling  in  regard  to  ac- 
knowledgments by  married  women  where  a 
privy  examination  is  made  necessary  by 
statute,  to  acknowledgments  not  made  by 
married  women,  or  where  there  has  been 
no  requirement  of  such  an  examination.*' 

And  yet  in  Gill  v.  Fauntleroy,  8  B.  Mon. 
179,  it  is  said  that  *'the  clerk  is  a  minis- 
terial, not  a  judicial,  officer  in  such  cases, 
and  whether  the  feme  relinquished  her  title 
in  the  way  the  law  required,  it  was  not  bis 
duty  or  province  to  decide.  It  wsus  his 
duty  to  state  the  facts  in  regard  to  her 
acts  and  declarations,  and  whether  they 
amounted  to  a  compliance  with  the  legal 
requisitions,  and  were  sufficient  to  pass  her 
title,  it  would  devolve  upon  the  judge  or 
the  court  to  decide." 

And  the  court  in  Henderson  v.  Smith, 
26  W.  Va.  829,  63  Am.  Rep.  139,  after  a 
review  of  authorities,  comes  to  the  follow- 
ing conclusion:  "I  do  not  think  there  can 
be  any  question,  according  to  both  reason 
and  a'uthoritv,  that  the  official  act  of  tak- 
ing and  certifying  the  acknowledgment  and 
privy  exam  IP  at  ion  of  a  married  woman  to 
a  deed,  whether  done  by  a  court,  justice, 
or  notary,  is  in  its  nature  a  judicial  act 
.  .  .  it  is  a  duty  which  requires  judicial 
discretion." 

It  has  been  said  that  when  the  statutt 
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chers  executed  and  recorded  a  lease  to  de- 
fendant Yoke,  covering  the  some  prcmiscB, 
which  Yoke  accepted  with  full  knowledge 
of  the  rights  of  the  plaintiffs,  and  that 
he  had  erected  a  derrick  on  the  premises 
for  the  purpose  of  boring  for  oil  and  gas, 
and  prayed  that  defendants  be  enjoined 
from  operating  under  the  second  lease.  The 
defendants  Fletcher  and  wife  filed  an  an- 
swer, in  which  each  denied  under  oath  the 
execution  of  the  lease  described  in  the 
plaintiffs'  petition.  They  further  answered 
that  the  premises  in  controversy  had  been 
at  all  times  their  homestead,  and  were  then 
BO  occupied;  that  the  Pennsylvania  Oil 
Company  had  not  drilled  a  well  of  any 
kind  on  the  premises  within  twelve  months 
of  the  date  of  its  alleged  lease,  and  had 


failed  to<  pipe  gas  to  witbin  lOO  feet  of 
the  residence  of  the  answering  defendants, 
or  supply  them  with  gas  within  twelve 
months  from  September  4,  1899.  They 
asked  judgment  against  the  plaintiffs,  de- 
claring the  lease  set  out  in  the  petition 
to  be  null  and  void,  and  that  their  title 
to  the  premises  be  quieted.  The  plaintiffs 
filed  replies,  in  which  they  sought  to  avoid 
the  failure  to  pipe  gas  to  the  residence  of 
the  Fletchers  within  the  twelve  months, 
and  alleged  that  in  October,  1900,  a  short 
time  after  the  year  expired,  the  Pennsyl- 
vania company,  with  the  knowledge  and 
consent  of  the  Fletchers,  piped  gas  to  their 
residence,  and  that  the  company  and  its 
assigns  had  continuously  from  that  time 
furnished   gas   to   the   defendants   for   do- 


does not  require  the  certificate  to  be  signed 
in  the  presence  of  the  grantor,  the  judicial 
act  has  been  performed  when  such  grantor 
has  made,  and  the  officer  has  received,  the 
acknowledgment;  the  memorial  of  it,  the 
making  up  of  the  record  which  follows,  is 
a  ministerial  or  a  clerical  act.  Harmon  v. 
Magee,  67  Miss.  410. 

I/.  Grounds  of  impeachment, 
a.  In  general. 

Independent  of  statute,  it  is  the  general 
rule  that  when  the  grantor  has  actually  ap- 
peared before  an  officer. authorized  to  take 
his  acknowledgment,  and  has  made  some 
sort  of  acknowledgment,  the  officer's  certi- 
ficate, if  regular  in  form,  is  conclusive  as 
to  all  matters  required  to  be  recited  there- 
in, except  upon  proof  of  fraud,  duress,  or 
imposition  known  to  or  participated  in  by 
the  grantee,  and  cannot  be  impeached  by 
simply  disproving  the  truth  of  its  recitals. 
This  rule  applies  generally  in  those  juris- 
dictions which  consider  the  act  of  the  certi- 
fying officer  as  judicial  in  character,  but 
has  also  been  applied  in  some  jurisdictions 
where  the  act  of  the  officer  is  deemed  minis- 
terial. ^ 

The  following  cases  support  this  rule: 

Fed. — ^Mather  v.  Jarel,  33  Fed.  366;  Lin- 
ton v.  National  L.  Ins.  Co.  44  C.  C.  A.  54, 
104  Fed.   584. 

Ala.— Cahall  v.  Citizen's  Mut.  Bldg.  Asso. 
61  Ala.  232;  Moog  v.  Strang,  69  Ala.  98; 
Downing  v.  Blair,  75  Ala.  216;  Shelton  v. 
Aultman  k  T.  Co.  82  Ala.  315,  8  So.  232; 
Grider  v.  American  Freehold  Land  Mortg. 
Co.  99  Ala.  281,  42  Am.  St.  Rep.  58,  12 
So.  775;  Giddens  v.  Boiling,  99  Ala.  319, 
13  So.  511;  Jinwright  v.  Nelson,  105  Ala. 
399,  17  So.  91;  American  Freehold  Land 
Mortg.  Co.  ▼.  Thornton,  108  Ala.  258,  64 
Am.  St.  Rep.  148,  19  So.  529;  Sellers  v. 
Grace,  150  Ala.  181,  43  So.  716;  Martin  v. 
Evans,  163  Ala.  657,  60  So.  997;  Oren- 
dorff  V.  Suit,  167  Ala.  563,  52  So.  744. 

Ark. — ^Meyer    ▼.    Gossett,    38    Ark.    377; 
Petty  V.  Grisard,  45  Ark.  117;  Bell  v.  Cas- 
telberry,  96  Ark.  564,  132  S.  W.  649;  Mor- 
ris V.  Covey,  —  Ark.  — ,  148  S.  W.  257. 
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Colo. — Babbitt  v.  Bent  County  Bank,  60 
Colo.  268,  108  Pac.  1003. 

Fla.— Hart  v.  Sanderson,  18  Fla.  103; 
Shear  v.  Robinson,  18  Fla.  379;  Holland  v. 
Webster,  43  Fla.  85,  29  So.  625. 

Ill.--Graham  v.  Anderson,  42  111.  514,  92 
Am.  Dec.  89;  Hill  v.  ]^acon,  43  111.  477 
(and  yet  in  this  case  the  act  of  certifying 
is  said  to  be  only  ministerial ) ;  Monroe  v. 
Poorman,  62  111.  623;  Spurgin  v.  Traub,  66 
111.  170;  Young  V.  Harris,  74  111.  App.  667; 
Mahan  v.  Schroeder,  142  111.  App.  538,  af- 
firmed in  236  111.  392,  86  N.  £.  97. 

Kan. — Gabbey  v.  Forgeus,  38  Kan.  62,  16 
Pac.  866. 

Ky.-— Harpending  v.  Wvlie,  14  Bush,  380; 
Cox  V.  Gill,  83  Ky.  669;'Tichenor  v.  Yank- 
ey,  89  Ky.  508,  12  S.  W.  947;  Shaw  v. 
Shaw,  15  Ky.  L.  Rep.  692,  24  S.  W.  630; 
Long  v.  Branham,  30  Ky.  L.  Rep.  552,  99 
S.  W.  271;  Everman  v.  Everman,  —  Ky. 
— ,  122  S.  W.  135. 

Miss. — Johnston  v.  Wallace,  53  Miss.  331, 
24  Am.  Rep.  699;  Konneday  v.  Price.  57 
Miss.  771;  James  v.  Fisk,  9  Smedes  k  M. 
144,  47  Am.  Dec.  111. 

Neb. — Council  Bluffs  Sav.  Bank  v.  Smith, 
59  Neb.  90,  80  Am.  St.  Rep.  669,  80  N.  W. 
270;  Morris  v.  Linton,  61  Neb.  637,  85  N. 
W.  566. 

N.  C. — Greenleaf- Johnson  Lumber  Co.  V. 
Leonard,  145  N.  C.  339,  59  S.  E.  134;  Davis 
V.  Davis,  146  N.  C.  163,  69  S.  E.  669; 
Brite  v.  Penny,  167  N.  C.  110,  72  S.  E. 
964. 

N.  D. — Patnode  ▼.  Deschenes,  16  N.  D. 
100,  106  N.  W.  573. 

Ohio. — Lemmon  ▼.  Hutchins,  1  Ohio  C. 
D.  217. 

Pa. — Michener  v.  Cavender,  38  Pa.  334, 
80  Am.  Dec.  486;  Heeter  v.  Glasgow,  79 
Pa.  79,  21  Am.  Rep.  46;  Miller  v.  Went- 
worth,  82  Pa.  280;  Cover  v.  Manaway,  116 
Pa.  338,  2  Am.  St.  Rep.  552,  8  Atl.  393; 
Carr  v.  H.  C.  Frick  Coke  Co.  170  Pa.  62, 
32  Atl.  656;  Jamison  v.  Jamison,  3  Whart. 
457,  31  Am.  Dec.  536. 

R.  I. — Kavanaugh  v.  Day,  10  R.  I.  393, 
14  Am.  Rep.  691. 

Tenn. — Shields  ▼.  Netherland,  73  Tenn. 
193;  Cason  v.  Cason,  116  Tenn.  173,  93  S. 
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mestie  pnrpoBes,  under  {be  terms  and  con- 
ditiom  of  the  lease,  by  reason  of  which  facts 
it  waa  alleged  the  Fletchers  bad  ratified 
and  confirmed  the  lease,  and  were  estopped 
from  contesting  its  Taliditj.  At  the  trial, 
which  was  before  the  court  and  a  jury,  the 
plaintiffs  introduced  the  original  lease 
under  which  they  claimed,  signed  "Joseph 
Fletcher  and  Anna  M.  Fletcher,"  and  cer- 
tified as  acknowledged  before  J.  F.  Hc- 
C'ork*le,  a  notary  public.  The  notary  was 
dead  at  the  time  of  the  trial,  and  his  sig- 
nature was  proven.  A  number  of  hand- 
writing experts  examined  the  signature  of 
Mrs.  Fletcher  to  the  original  lease,  and 
compared  it  with  her  signature  to  the 
afl[idaTit  denying  the  execution  of  it,  and 


testified  that  in  their  opinion  both  sig- 
natures were  written  by  the  sanoe  peraoo. 
The  foreman  of  the  oil  company  testified 
that  he  bad  charge  of  the  men  who  laid 
the  pipe  from  the  main  line  to  within  mbout 
25  feet  of  the  Fletcher  residence;  that  tbey 
laid  approximately  1,500  or  2,000  feet;  thaJk 
he  saw  Mr.  Fletcher  on  the  farm  at  the 
time,  and  talked  with  him  about  where  be 
wanted  the  line  laid,  and  it  was  laid  at 
the  place  designated  by  Mr.  Fletcher;  and 
that  Fletcher  at  no  time,  by  act  or  word, 
made  any  objection  to  laying  the  pipe. 
Several  other  witnesses  testified  to  sub- 
stantially the  same  facts,  and  there  was 
abundant  testimony  that  defendants  piped 
the  gas  into  the  house  and  used  it  for 
domestic   purposes.     In  the  original    lease 


\V.  89;  Eldridge  v.  Hunter,  125  Tenn.  309, 

40  L.R.A.(N.S.)  628,  143  S.  W.  892;  Camp- 
bell V.  Taul,  3  Yerg.  648;  Ronner  v.  Welck- 
er,  99  Tcnn.  623,  42  S.  W.  439. 

Tex.— Hartley  v.  Frosh,  6  Tex.  208,  65 
Am.  Dec.  772;  Pool  v.  Chase,  46  Tex.  207; 
Williams  v.  Pouns,  48  Tex.  141;  Titus  v. 
Johnson,  50  Tex.  224;  Waltee  v.  Weaver, 
57  Tex.  669;  Davis  y.  Kennedy,  58  Tex. 
516;  Henderson  v.  Terry,  62  Tex.  281;  Her- 
ring V.  White,  6  Tex.  Civ.  App.  249,  25  S. 
W.  1016;  Freiberg  v.  De  Lamar,  7  Tex. 
Civ.  App.  263,  27  S.  W.  151;  Adams  v. 
Pardue,  —  Tex.  Civ.  App.  — ,  36  S.  W. 
1015;  Atkinson  v.  Reed,  —  Tex.  Civ.  App. 
— ,  49  8.  W.  260;  Forbes  v.  Thomas,  — 
Tex.  Civ.  App.  — ,  51  S.  W.  1097;  Henke 
V.  SUcy,  25  Tex.  Civ.  App.  272,  61  S.  W. 
500;  Ellis  V.  Lehman,  48  Tex.  Civ.  App. 
308,  106  S.  W.  453. 

Va.— Harkins  v.  Forsyth,  11  Leigh,  294; 
Murrell  v.  Diggs,  84  Va.  900,  10  Am.  St. 
Hep.   893,  6  S.  E.  461. 

W.  Va.— Rollins  v.  Menager,  22  W.  Va. 
461;  Hill  y.  Horse  Creek  Coal  Land  Co. 
70  W.  Va.  221,  73  S.  E.  718. 

"It  is  now  the  settled  doctrine  of  this 
court  .  .  .  that,  whilst  a  wife  may, 
against  all  the  world,  show  that  she  never 
made  any  acknowledgment  at  all,  and  that 
the  certificate  is  either  a  forgery  or  an  en- 
tire fabrication  of  the  officer,  yet,  if  she 
has  actually  made  some  kind  of  acknowl- 
edgment  before  an  officer  qualified  to  take 
it,  his  certificate  will  be  conclusive  as  to 
the  terms  of  the  acknowledgment  and  the 
concomitant  circumstances,  in  favor  of  all 
persons  who,  themselves  innocent  of  fraud 
or  of  collusion  to  deceive  or  influence  her, 
have  taken  the  instrument  on  the  faith  of 
the  certificate.  .  .  .  The  dogtrine  rests 
upon  public  policy.  Whilst  she,  as  all  oth- 
er persons  are,  will  be  protected  against 
a  mere  forgery,  or  the  fraudulent  machina- 
tions of  those  persons  or  their  agents  who 
seek  to  derive  a  benefit  from  their  dis- 
honesty, yet,  if  she  does  appear  before  the 
officer  and  make  any  acknowledgment  with 
regard  to  the  instrument,  he  is  authorized 
to  give  assurance  by  his  certificate,  to  all 
innocent  persons,  of  what  the  terms  of  the 

41  L.R.A.(N.S.) 


acknowledgment  were,  and  of  the  fact  thai 
it  was  made  on  privy  examination.  To 
open  any  wider  door  for  proof  would  put 
a  vast  amount  of  property  adrift."  Dona- 
hue v.  Mills,  41  Ark.  426. 

The  general  rule  in  Mississippi  is  tfaos 
stated:  "Whether  the  officer  tsJcing  an  ac- 
knowledgment acts  judicially,  or  quasi  jn- 
dicially,  or  both  judicially  and  ministerial- 
ly, he  is  the  person  to  whom  our  law,  in 
the  effort  to  protect  married  women  from 
the  coercion  of  husbands  in  the  execution 
of  deeds,  intrusts  the  duty  of  ascertaining, 
by  her  declaration  made  apart  from  her 
husband,  that  she  has  acted  freely  in  exe- 
cuting the  deed  acknowledged;  and  when 
a  married  woman  has  appeared  before  a 
proper  officer,  having  signed  a  deed  and  ac- 
knowledged it,  and  he  certifies  a  full  com- 
pliance with  the  statute,  his  certificate,  ex- 
cept in  cases  of  fraud,  must  be  held  con- 
clusive of  the  facts  it  asserts."  Johnston 
v.  Wallace,  53  Miss.  331,  24  Am.  Rep.  699. 

Under  the  Kentucky  statute,  a  certificate 
cannot  be  questioned  except  by  direct  pro- 
ceedings against  the  officer,  or  for  fraud  in 
the  party  benefited  or  mistake  of  the  ofiloer. 
Fribble  v.  Hall,  13  Bush.  61;  Dowell  v. 
Mitchell,  82  Ky.  47;  Davis  y.  Jenkins,  93 
Ky.  353,  40  Am.  St.  Rap.  197,  20  8.  W.  283 : 
Young  y.  Milward,  109  Ky.  123,  68  8.  W. 
593. 

And  duress  is  no  defense  against  a  mort- 
gagee relying  on  such  a  certificate.  Hall 
v.  Hall,  118  Ky.  656,  82  8.  W.  269. 

Under  the  Pennsylvania  act  of  1770,  a 
certificate  is  impeachable  only  for  frand, 
and  then  only  between  the  parties  them- 
selves.    Williams  v.  Baker,  71  Fa.  476. 

Under  this  rule,  a  certificate  cannot  be 
impeached  for  mere  negligence  or  mistake 
(Downing  v.  Blair,  75  Ala.  216) :  nor  for 
mere  irregularity  (Boldt  y.  Becker,  1  Neb. 
,  [Unof.]  75,  95  N.  W.  509) ;  nor  for  being 
'taken  hurriedly,  carelessly,  without  expla- 
nation to  the  wife,  and  without  her  sepa- 
rate examination  (Brand  y.  Colorado  Salt 
Co.  30  Tex.  Civ.  App.  458,  70  S.  W.  578). 

It  is  immaterial  whether  the  acknowledg- 
ment is  taken  in  the  oflice  of  the  officer  or 
elsewhere  within  his  jurisdiction,  and  Hkcn 
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the  description  of  the  land  was  in  type- 
writing. It  appeared  upon  examination 
that  there  had  been  an  alteration  of  the 
number  of  the  section  from  124  to  20  by 
writing  over  the  figure  "4"  a  cipher  with 
pen  and  ink.  Joseph  Fletcher  admitted 
his  signature  to  the  original  lease,  but 
contended  that  this  alteration  had  been 
made  after  he  signed  and  acknowledged  it, 
and  for  this  reason  it  was  void  as  to, him. 
He  admitted  that  he  intended  to  sign  a 
lease  for  the  land  in  section  20,  and  that 
this  was  the  intention  of  the  notary.  He 
testified  that  he  signed  and  acknowledged 
the  lease  while  in  the  cornfield,  that  it 
was  executed  in  duplicate,  and  that,  after 
he  had  signed  it,  McCorkle  went  to  the 
house.     Mrs.    Fletcher    testified    that   Mc- 


Corkle came  to  the  house  with  the  lease, 
and  said  that  her  husband  had  signed  it, 
and  asked  her  for  a  tax  receipt;  that  she 
brought  him  one,  and  went  about  her  house- 
hold duties;  and  that,  after  doing  some 
writing,  McCorkle  went  away  without  ask- 
ing her  to  sign  the  lease,  and  that  she  had 
neither  signed  nor  acknowledged  it,  and 
would  not  have  done  so  if  he  had  requested 
it,  as  she  was  not  satisfied  with  its  terms. 
The  testimony  also  showed  that  some  weeks 
after  this  Joseph  Fletcher  received  by  ndail 
a  copy  of  the  lease,  and  noted  for  the  first 
time  that  the  description  of  the  section 
was  wrong,  and  that  it  purported  to  be 
signed  by  his  wife;  that,  acting  for  him- 
self and  wife,  he  notified  the  manager  of 
the   Pennsylvania   Oil    Company   that   the 


fore  it  does  not  matter  whether  the  certifi- 
cate is  true  in  stating  the  particular  place 
where  it  is  made  or  not.  Talbott  v.  Hooser, 
12  Bush,  408. 

And  a  mortgage  executed  and  acknowl- 
edged by  a  grantor  by  a  certain  name  can- 
not be  impeached  by  showing  that  his  real 
name  was  difi'erent.  Shelton  v.  Aultman 
k  Co.  82  Ala.  315,  8  So.  232. 

As  far  as  registration  is  concerned,  a 
certificate  cannot  be  impeached  by  show- 
ing that  the  subscribing  witness  was  not 
competent.  Latham  y.  Bowen,  52  N.  C. 
(7  Jones,  L.)   337. 

And  evidence  that  the  grantor  could 
not  sign  her  name,  and  that  her  name  was 
ligned  by  another  with  a  cross  mark,  but 
10  words,  "her  mark,"  was  held  not  suffi- 
cient to  overcome  the  certificate  where, 
'or  aught  that  appeared,  the  name  was 
ugned  for  her  and  recognized  and  adopted 
»v  her  as  her  own.  Loyd  v.  Oates,  143  Ala. 
>31,  111  Am.  St.  Rep.  39,  38  So.  1022. 

But  in  a  few  jurisdictions,  generally  un- 
ier  provision  of  statute,  a  certificate  of 
icknowledgment  is  only  prima  facie  evi- 
lence  of  the  facts  to  which  it  certifies,  and 
nay  be  contradicted  by  competent  proof 
;hat  it  is  untrue  in  any  essential  recital; 
md  this  is  often  stated  in  general  terms 
>y  the  courts  of  those  states.  And  yet, 
ven  in  those  jurisdictions,  so  far  as  re- 
>orted  cases  go,  the  grounds  of  actual  suc- 
essful  impeachment  seem  to  be  few. 

By  express  provision  of  statute  in  Min- 
lesota,  the  effect  of  a  certificate  as  evi- 
Icnce  may  be  rebutted  by  other  competent 
cstimony,  and  under  this  provision  it  has 
oen  held  competent  to  contradict  the  oer- 
ificate  of  a  married  woman's  acknowledg- 
3ent  by  showing  that  in  fact  she  never  ac- 
nowledged  on  a  privy  examination  as  the 
aw  required  and  as  was  recited  in  the  cer- 
ificate.  Dodge  v.  Hollinshead,  6  Minn.  25, 
ril.  1,  80  Am.  Dec.  433;  Annan  v.  Folsom, 
Minn.  600,  Gil.  347,  But  see  II.  c. 
And  this  may  be  shown  even  though  no 
raud,  accident,  or  mistake  is  alleged,  and 
ven  thouffh  the  grantee  was  entirely  igifo- 
ant  and  innocent  in  the  matter,  the  court  | 
emarking  on  the  latter  point  that  the 
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grantee  had  no  right  to  be  ignorant,  and  if 
he  saw  fit  to  advance  money  upon  a  mort- 
gage without  making  prudent  inquiry,  it 
was  his  own  misfortune.  Kdgerton  ▼.  Jones, 
10  Minn.  427,  Gil.  341. 

And  under  the  Minnesota  statute,  even 
though  the  execution  of  the  instrument  is 
denied  under  oath,  the  certificate  of  ac- 
knowledgment is  prima  facie  evidence  of 
the  execution,  though  it  seems  that  the 
grantor  may  show  in  contradiction  that  he 
actually  did  not  execute  it.  Romer  y.  Con- 
ter,  53  Minn.  171,  64  N.  W.  1052. 

Also,  parol  evidence  may  be  received  to 
show  that  when  an  instrument  was  exe- 
cuted and  acknowledged  by  the  wife,  there 
were  material  blanks  left  therein  which 
were  afterwards  filled  up.  Drury  y.  Fos- 
ter, 1  Dill.  C.  C.  400,  Fed.  Cas.  No.  4,096, 
construing  the  Minnesota  statute,  affirmed 
in  2  Wall.  24,  17  L.  ed.  780,  the  court  here 
remarking  that  the  difficulty  in  that  case 
was  not  with  the  form  of  acknowledgment, 
but  that  it  applied  to  a  nonentity  and  was 
therefore  nugatory,  and  explicitly  express- 
ing no  opinion  as  to  whether  an  acknowl- 
edgment to  a  perfect  instrument  conid  be 
impeached  by  parol.  To  the  same  effect  is 
Burns  v.  Lynde,  6  Allen,  305. 

Under  the  California  Code,  §  1948,  it  has 
been  held  that  the  facts  recited  in  a  cer- 
tificate are  only  prima  facie  presumed  to 
be  true,  and  can  be  contradicted  by  any 
evidence,  direct  or  indirect,  even,  it  would 
seem,  by  the  unsupported  testimony  of  a 
married  woman  grantor.  Moore  v.  Hop- 
kins, 83  Cal.  270,  17  Am.  St.  Rep.  248,  23 
Pac.  318.  But  this  section  of  the  Code  ap- 
plies to  acknowledgments  of  instruments 
other  than  conveyances  (in  this  case,  a  re- 
ceipt and  release  from  liability  for  a  breach 
of  promise  of  marriage),  and  it  seems  the 
rule  applicable  to  acknowledgments  of  con- 
veyances does  not  apply. 

Under  Indiana  Rev.  Stat.  1843,  provid- 
ing that  a  certificate  of  acknowledgment  is 
not  conclusive,  but  may  be  rebutted,  and 
the  force  and  effect  thereof  contested  by 
any  party  affected  thereby,  it  may  be  shown 
that  a  certificate  was  executed  at  a  later 
date  than  the  one  appended  to  it,  and  that 
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description  was  wrong,  that  his  wife  had 
never  signed  the  lease,  and  that  she  was 
not  satisfied  with  the  terms  of  it»  and 
that  it  was  void;  that  the  manager  said 
he  would  prepare  another  lease  that  woAld 
be  satisfactory,  but  never  did  so.  He  also 
testified  that  he  had  informed  the  manager 
of  the  People's  Gas  Company  of  the  same 
facts,  and  had  an  understanding  with  him 
that  nothing  would  be  done  until  a  new 
lease  was  made  out;  that  when  the  em- 
ployees of  the  Pennsylvania  Oil  Company 
brought  the  pipe  to  the  place,  he  told  them 
that  they  had  no  lease,  and  went  to  the 
house  and  showed  them  his  copy,  in  which 
it  appeared  that  the  year  had  expired;  that 
the  foreman  said  he  would  leave  the  pipe 
there  over  night,  and  go  back  and  inform 


the  eompany;  that  afterwards  tbe  pipe 
removed,  but  without  his  knowledge,  was 
taken  to  another  part  of  the  farm,  and  tlie 
line  laid  in  bis  absence;  that  he  knew 
nothing  about  it  until  he  returned.  Some 
of  the  employees  of  the  company  who  lud 
the  pipe  testified  that,  acting  under  the 
instructions  of  the  manager  of  the  oompanj, 
they  hauled  the  pipe  away,  and  brought 
it  back  and  strung  it  along  at  another  plaee 
on  the  farm,  and  afterwards  went  there 
and  made  the  connection.  Mrs.  Fletcher 
testified  that  her  husband  was  away  when 
the  pipe  was  brought  back,  and  that  she 
did  not  discover  that  the  workmen  were 
there  until  the  pipe  was  laid;  that  there 
was  a  grove  of  trees  between  the  bouse  and 
where  they  were  working.     Both  the  Flet- 


it  was  executed  after  the  purported  grantor 
was  dead;  and  therefore  the  certificate  may 
be  rebutted  and  its  validity  destroyed. 
Woods  V.  Polhemus,  8  Ind.  60.     See  II.  d. 

The  presumption  that  the  officer  did  his 
duty  may  be  rebutted  by  evidence  that  be 
neither  read  nor  explained  the  instrument 
to  a  married  woman  grantor,  and  that  her 
husband  was  present  when  her  acknowledg- 
ment was  taken.  Woodhead  v.  Foulds,  7 
Bush,  222.    See  II.  c. 

But  it  is  sufficient  in  case  of  necessity 
that  the  explanation  and  assent  be  given 
by  deaf  and  dumb  signs  (Re  Harper,  6 
Mann,  k  G.  732,  7  Scott,  N.  R.  431);  or 
through  a  sworn  interpreter  (Norton  v. 
Meader,  4  Sawy.  C.  C.  603,  Fed.  Cas.  No. 
10,351 ) . 

In  Jackson  ex  dem.  Hardenberg  v.  Schoon- 
maker,  4  Johns.  161,  decided  in  1800,  it  was 
held  that  an  acknowledgment,  being  made 
merely  for  the  purpose  of  recording  the  in- 
strument, and  oeing  ew  parte,  is  not  con- 
clusive, but  the  party  to  be  affected  may 
at  any  time  question  its  validity  and  the 
force  .and  effect  of  the  formal  proof;  so 
that,  even  in  the  case  of  a  deed  ac- 
knowledged and  recorded  more  than  fifty 
years  before,  where  one  of  several  grantors 
acknowledged  for  himself  and  for  the  oth- 
ers, who  were  dead,  it  might  be  shown  that 
he  was  at  the  time  of  his  acknowledgment 
non  compos  mentis.    See  II.  f. 

In  Watson  v.  Campbell,  28  Barb.  421,  the 
certificate  was  successfully  impeached  by 
proof  that  the  recital  therein  to  the  effect 
that  the  ofiScer  knew  the  parties  by  whom 
the  instrument  purported  to  have  been  exe- 
cuted, and  by  whom  the  acknowledgment 
was  made,  was  in  fact  untrue.    See  II.  d. 

In  Thurman  v.  Cameron,  24  Wend.  87, 
where  it  is  held  that  a  certificate  regular 
in  (orm  is  prima  facie  evidence  of  the  exe- 
cution of  the  instrument,  of  the  official 
character  of  the  officer,  of  his  signature, 
and  that  he  acted  within  his  jurisdiction, 
the  court  goes  on  to  say  that  certificates 
are  not  treated  by  the  statutes  as  more 
than  prima  facie  evidence,  nor  are  they 
more,  either  in  respect  to  their  own  regu- 
larity or  the  facts  which  they  are  adduced 
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to  prove,  but  that  they  are  open  to  attack 
in  a  great  variety  of  ways. 

And  under  the  New  York  Code,  the  cer- 
tificate is  not  conclusive  and  may  be  re> 
butted,  and  the  effect  thereof  may  be  eon- 
tested  by  a  party  affected  thereby.  Kranich- 
felt  V.  Slattery,  12  Misc.  96,  33  N.  Y.  Supp. 
27.  Here  the  officer  had  been  allowed  to 
testify,  in  contradiction  of  his  own  certi- 
ficate, that  he  did  not  in  fact  know  the 
grantor  or  the  affiant  at  the  time  the  ac- 
knowledgment was  taken,  but  took  the  ac- 
knowledgment of  a  stranger  who  was  in- 
troduced to  him  at  the  time;  and  it  is 
held  that,  after  such  testimony  ia  in,  proof 
of  oral  declarations  of  the  officer  made 
out  of  court  to  the  same  effect  is  not  ad- 
missible.    See  II.  d. 

But  in  Mutual  L.  Ins.  Co.  ▼.  Corev,  135 
N.  Y.  326,  31  N.  £.  1095,  it  is  stated  that 
§  936  of  the  Code,  which  declares  that  the 
certificate  of  acknowledgment  is  not  con- 
clusive but  may  be  rebutted,  cannot  be  in- 
voked to  prevent  the  operation  of  an  es- 
toppel by  deed,  but  that  it  merely  pre- 
scrioes  a  rule  of  evidence,  while  an  estoppel 
by  deed  involves  a  rule  of  property,  and  in 
that  case  the  court  refuses  to  admit  evi- 
dence to  contradict  the  recital  in  the  cer^ 
tiflcate  as  to  where  the  acknowledgment 
was  taken. 

And  it  is  said  that,  while  the  evidence 
of  a  certificate  under  the  statute  is  not 
conclusive,  it  is  of  such  a  character  as, 
standing  alone,  to  send  the  case  to  the  jury, 
so  that  they  may  decide  between  the  pro- 
bative force  of  the  certificate  supported  by 
the  presumption  that  it  states  the  truth 
on  the  one  hand,  and  the  evidence  produced 
in  rebuttal,  whatever  it  may  be,  on  the 
other.  Albany  County  Sav.  Bank  v.  Mc* 
Carty,  149  N.  Y.  71,  43  N.  E.  427. 

The  certificate  of  acknowledgment  raises 
a  presumption  of  due  execution,  which  must 
be  overthrown,  and  that  presumption  stands 
to  be  weighed  against  the  opposing  evidence, 
however  strong  the  latter,  and  however 
weak  the  corroboration  of  the  former,  may 
be.  Uvalde  Asphalt  Paving  Co.  v.  New 
York,  99  App.  Div.  327,  91  N.  Y.  Supp. 
131. 
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chen  testified  that  they  used  the  gas  with 
the  understanding  that  the  company  would 
carry  out  its  promise  and  procure  a  new 
lease  on  satisfactory  terms,  and  with  no 
intention  of  accepting  or  ratifying  the  for- 
mer lease. 

The  court  submitted  certain  special  ques- 
tions to  the  jury,  which  were  answered  as 
follows: 

"(1)  Q.  Was  the  lease  of  Fletcher  and 
wife  to  the  Pennsylvania  Oil  Company, 
which  is  marked  Exhibit  C,  altered  or 
changed  as  to  that  portirm  of  the  descrip- 
tion with  reference  to  the  number  of  the 
section  before  or  after  the  signing  and  ac- 
knowledgment of   the   lease?     Ans.   After. 

"(2)  Q.  Did  Mrs.  Fletcher  sign  the 
lease?    Ans.  No. 


"(3)  Q.  If  you  answer  question  No.  1 
by  saying  that  the  lease  was  changed  after 
it  was  signed  and  acknowledged,  when,  if 
at  all,  did  Fletcher  and  wife  first  learn 
that  such  change  or  alteration  bad  been 
made?  Ans.  Some  time  after  copy  of  lease 
was  returned  to  Fletcher  and  wife. 

"(4)  Q.  If  you  answer  question  No.  2 
by  saving  that  the  lease  was  changed  and 
the  addition  of  the  signature  of  Mrs.  Flet- 
cher after  it  had  been  signed  and  acknowl- 
edged, when,  if  at  all,  did  the  defendants 
Fletcher  and  wife  first  learn  that  such 
change  or  alteration  had  been  made?>  Ans. 
When  Fie  teller  and  wife  read  copy  of  the 
lease. 

"  (5)  Q.  If  you  say  the  lease  was  changed. 


It  has  been  held  that  a  certificate  may 
be  overcome  by  evidence  that  the  instru- 
ment was  changed  after  execution  without 
consent  of  the  grantor.  Pereau  v.  Freder- 
ick, 17  Neb.  117,  22  N.  W.  236. 

Under  Wisconsin  Revised  Statutes  in  ef- 
fect in  1873,  the  prima  facie  validity  of  a 
certificate  regular  in  form,  coming  from  an- 
other state,  could  be  impeached  by  showing 
that  the  officer  was  not  at  the  time  au- 
thorized to  take  acknowledgments.  Eaton 
V.  Woydt,  32  Wis.  277.    See  II.  e. 

In  Homoeopathic  Mut.  L.  Ins.  Co.  v.  Mar- 
shall, 32  N.  J.  Eq.  103,  it  is  said  that  Wells 
V.  Wright,  12  N.  J.  L.  131,  holds  that  a 
certificate 'Of  acknowledgment  is  only  prima 
facie  evidence  and  may  be  disproved,  and 
that  Lambert  v.  Lambert  (not  reported) 
is  to  the  same  effect;  but  the  holding  re- 
ferred to  in  the  Wells  Case  concerns  a  cer- 
tificate of  proof  of  a  deed  by  tlie  subscrib- 
ing witness  which  was  relied  on  after  the 
regular  certificate  of  acknowledgment  had 
been  impeached  on  the  ground  of  no  juris- 
diction in  the  officer,  and,  as  the  court  re- 
marks, such  a  certificate  is  necessarily  eo? 
parte,  and  the  party  to  be  afl'ected  by  the 
deed  is  allowed  to  question  its  validity, 
and  the  facts  stated  by  the  witness  may 
be  controverted.  The  exact  ground  of  im- 
peachpnent  in  that  case  is  not  stated.  No 
report  of  the  Lambert  Case  has  been  found. 

On  authoritv  of  Wells  v.  Wright,  supra, 
it  is  said  in  Marsh  v.  Mitchell.  26  N.  J.  Eq. 
497,  that  a  certificate  of  acknowledgment 
in  due  form  simply  makes  a  prima  facie 
case,  the  truth  of  which  may  be  disproved; 
but  under  the  pleadinsrs  in  the  Marsh  case, 
the  proof  of  its  falsity  was  not  allowed, 
and  the  case  was  decided  on  other  grounds. 
This  was  affirmed  without  opinion  in  27 
N.  J.  Eq.  631. 

A  magistrate's  certificate  of  a  wife's  re- 
nunciation of  inheritance  may  be  overcome 
by  evidence  that  it  was  not  voluntary,  that 
it  was  wrung  from  her  by  the  cruelty  of 
her  husband  and  the  paramount  necessity 
of  providing  a  home  for  herself,  her  chil- 
dren, and  her  drunken  husband,  especially 
when  the  transaction  was  participated  in 
bv  the  grantee.  Hays  v.  Hays,  5  Rich.  L.  31. 
41  L.R.A.(N.S.) 


It  would  seem,  as  will  appear  below 
from  general  statements  in  several  Mis- 
souri cases,  that  in  that  jurisdiction  a  mar- 
ried woman's  certificate  of  acknowledgment 
may  be  impeached  on  grounds  other  than 
those  usually  allowed  in  other  jurisdic- 
tions; that  it  is  less  conclusive  there  than 
elsewhere;  but  upon  examination  it  is 
found  that  in  most,  if  not  all,  of  those 
cases,  the  specific  ground  of  successful  at- 
tack upon  the  certificate  has  been  one  of 
those  set  out  in  other  divisions  of  this  note 
as  grounds  of  impeachment  generally.  In 
most  of  these  cases  the  certificate  was  in- 
validated, if  at  all,  upon  the  ground  alone, 
or  among  others,  that  there  was  in  fact 
no  privy  examination  of  the  wife  as  re- 
quired by  statute  and  as  recited  in  the  cer- 
tificate. And  this  might  well  be  deemed  a 
form  or  phase  of  fraud.  Indeed,  in  Eld- 
ridge  V.  Hunter,  125  Tenn.  309,  40  L.R.A. 
(N.S.)  628,  143  S.  W.  892,  such  a  false 
statement  in  the  certificate  is  practically 
said  to  amount  to  fraud.  In  only  the  sin- 
gle case  of  StefTen  v.  Bauer,  70  Mo.  399 
(see  below),  is  there  any  intimation  that 
such  a  false  statement  does  not  amount  to 
fraud;  in  most  of  the  cases  nothing  is 
said  either  way  upon  this  point.    See  II.  c. 

The  first  and  leading  case  upon  this  point 
is  Wannell  v.  Kem,  57  Mo.  478,  where  it  is 
said  that  "the  certificate,  if  substantially 
in  compliance  with  the  law,  is  sufficient 
evidence  of  the  wife's  acknowledgment,  but 
it  is  not  conclusive,  and  may  be  shown  on 
a  proper  issue  to  be  false."  Here  the  fal- 
sity allowed  to  be  shown  was  in  two  points: 
that  there  was  in  fact  no  privy  examina- 
tion, and  that  she  was  not  made  acquainted 
by  the  notary  with  the  contents  of  the  in- 
strument, and  upon  this  proof  the  certifi- 
cate was  held  invalid. 

In  Sharpe  v.  McPike,  62  Mo.  300,  it  is 
said  that  "whatever  may  have  been  held 
elsewhere,  it  is  held  in  this  state  that  the 
certificate  is  only  prima  facie  evidence  and 
may  be  contradicted."  The  ground  of  at- 
tack here  was  also  that  there  was  no  sepa- 
rate examination,  and  that  there  was  fraud 
on  the  part  of  the  grantee;  but  the  deci- 
sion not  turning  upon  this  point,  the  state- 
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did  Mr.  Fletcher  consent  to  the  change? 
Ana.   No. 

"(6)  Q.  If  you  Bay  that  the  lease  was 
changed,  did  Mrs.  Fletcher  consent  to  the 
change?    Ans.  No." 

The  court  adopted  the  findings  of  fact 
made  by  the  jury,  and,  in  addition,  found 
all  the  issues  in  favor  of  tlie  defendants  and 
against  the  plaintiffs,  and  rendered  judg- 
ment as  prayed  for  in  the  cross  petitions; 
and  this  judgment  the  plaintiffs  seek  to 
reverse. 

Messrs.  Jones  A  Rdd,  with  Messrs. 
W.  E.  Zlegler,  J.  H.  Dana,  Kujtene 
Bfackey,  and  John  J.  Jones,  for  plain- 
tiffs in  error: 

The  certificate  of  a  notary  public  cannot 


be  impeached  by  the  uncorroborated  testi- 
mony of  the  interested  parties. 

Gabbey  ▼.  Forgeus,  38  Kan.  70,  15  Pu. 
866;  Moore,  Facts,  §§  782,  804;  Eugbn 
V.  Coleman,  10  Bush,  246;  Pierce  t. 
Feagans,  39  Fed.  687;  1  Am.  k  £ng.  £oc 
Law,  2d  ed.  660;  Barnett  v.  Proskauer, 
62  Ala.  486;  Jett  v.  Rogers,  12  Bush,  591; 
Hammond  v.  Gordon,  93  Mo.  223,  6  S.  W. 
93;  Mather  v.  Jarel,  33  Fed.  366;  Smith 
V.  McGuire,  67  Ala.  34;  Smith  v.  Allis, 
62  Wis.  337,  9  N.  W.  155;  Oppenheimer 
V.  Wright,  106  Pa.  669 ;  Wilkins  v.  Moore, 
20  Kan.  538;  1  Qyc.  621;  Giddens  v.  Boil- 
ing, 99  Ala.  319,  13  So.  511;  Forbes  r. 
Thomas,  —  Tex.  Civ.  App.  — ,  51  S.  W, 
1097;  DavU  v.  Howard,  172  IlL  340,  50 
N.   E.   258;    Western  Loan   ft   Sav.  Ca  t. 


ment  quoted  above  may  be  considered  mere- 
ly obtter. 

Steffen  v.  Bauer,  70  Mo.  399,  disapproves 
of  the  doctrine  of  the  Illinois  (and  other 
states)  courts,  that  a  regular  certificate 
can  be  impeached  only  for  fraud  or  imposi- 
tion, and  holds  tliat  a  certificate  may  be 
overcome  by  proof  of  its  falsity  in  reciting 
a  privy  examination  and  an  explanation 
of  the  contents  of  the  instrument,  and  goes 
on  to  say  that  this  may  be  allowed  "al- 
though not  the  slightest  fraud  or  imposi- 
tion was  practised  by  anyone,  either  the 
husband,  the  creditor,  or  the  notary." 

The  next  case  is  Belo  v.  Mayes,  79  Mo. 
67,  where  it  was  held  that  under  the  deci- 
sions of  that  state,  the  certificate,  although 
in  substantial  conformity  with  the  statute, 
is  only  prima  facie  evidence  of  the  facts 
recited  in  it,  and  parol  evidence  was  ad- 
mitted to  show  that  no  privy  examination 
ever  took  place. 

In  Mays  v.  Pryce,  95  Mo.  603,  8  S.  W. 
731,  it  is  said  that  since  the  Wannell  Case, 
which  was  decided  in  1874,  the  certificate 
of  a  married  woman  is  only  prima  facie 
evidence  of  the  facts  therein  recited,  and 
that  evidence  of  competent  witnesses  may 
be  introduced  to  show  that  its  recitals  are 
untrue  directly,  or  to  prove  other  facts 
from  which  its  falsity  may  be  clearly  de- 
duced. And  in  this  case  it  was  allowed 
to  be  shown  that  the  wife  was  not  made 
acquainted  with  the  contents  of  the  instru- 
ment, and  that  the  notary  did  not  ask  her 
whether  she  executed  the  instrument  freely, 
and  that  she  did  not  acknowledge  to  him 
that  she  had  so  executed  it. 

"Titles  in  this  state  that  have  passed 
through  the  hands  of  married  women  are 
always  open  to  suspicion,  in  view  of  the 
right  of  the  woman,  at  any  time,  to  at- 
tack them,  regardless  of  the  innocence  and 
good  faith  of  the  purchaser,  and  in  view  of 
the  frequency  with  which  such  right  has 
been  exercised.  The  provision  of  our  stat^ 
ute  that  'neither  the  certificate  of  the  ac- 
knowledgment, nor  the  proof  of  any  such 
instrument,  nor  the  record  nor  transcript 
of  the  record  of  such  instrument,  shall  be 
conclusive,  but  the  same  may  be  rebutted' 
41  L.R.A.(N.S.) 


(Rev.  Stat.  1879,  §  698),  probably  con- 
trolled the  decisions  of  our  courts.  Tbis 
statute  has  been  in  existence  since  1845, 
and  possibly  longer.  The  rule  adopted  has 
stood,  through  several  revisions  of  the  stat- 
ute, without  statutory  change,  and  it  most 
be  regarded  as  in  accord  with  the  policy  of 
the  state."  Pierce  v.  Georger,  103  Mo.  540, 
15  S.  W.  848.  But  the  ground  of  attsek 
here  was  that  the  married  woman  never 
actually  appeared  before  the  officer  at  &U 
for  any  jmrpose,  and  the  court  remarks 
that  if  this  be  true,  then  the  deed  as  to 
her  would  be  a  forgery,  and  she  had  the 
right  to  show  that  fact.     See  II.  d. 

In  Barrett  v.  Davis,  104  Mo. -549,  16  S. 
W.  377,  it  is  said  that  in  that  state,  in  view 
of  the  obvious  meaning  of  the  statute  en 
this  subject,  the  courts  have  felt  constrained 
to  hold  that  certificates  of  acknowledgmeot 
of  married  women  may  be  avoided  by  evi- 
dence aliunde  showing  their  falsity,  bnt  ia 
that  case,  the  ground  of  attack  being  no 
separate  examination  and  no  acknowledg- 
ment that  she  executed  freely,  the  eoort 
held  that  these  charges  were  not  sufficieot- 
ly  proved,  and  the  certificate  was  iipbeld. 

Finally,  in  Springfield  Engine  ft  Thresh- 
er Co.  V.  Donovan,  147  Mo.  622,  49  S.  W, 
500,  it  is  said  that  "while  the  great  weiffat 
of  authority  is  to  the  contrary,  except  is 
cases  of  forgery,  it  has  been  held  in  thb 
state  through  a  long  line  of  decisions  that  a 
married  woman  may  by  parol  evidence  con- 
tradict the  certificate  of  an  ofiSoer  to  an  a^ 
knowledgment  to  a  deed  conveying  her  real 
estate."  This  case  attempts  to  distinguisfa 
the  preceding  Missouri  cases,  on  the  ground 
that  each  of  those  cases,  except  Sharpe  r. 
McPike,  turned  upon  the  untruthfulness  of 
the  certificate  with  respect  to  matters  "with- 
in the  personal  knowledge  of  the  cSSsff 
which  it  was  his  duty  by  law  to  know,  and 
that  in  the  Sharpe  Case  the  parties  to  the 
suit  all  participated  in  the  fraud;  v^d  |t 
holds  that  where  there  is  no  fraud  partici- 
pated in  or  brought  home  to  the  knowl- 
edge of  the  grantee,  and  where  it  is  a  mat- 
ter with  respect  to  which  the  offioer  is  not 
presumed  to  have  personal  knowledge,  'or 
example,  whether  or  not  the  grantor  siga^ 
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Waisman,  32  Wash.  644,  73  Pae.  703; 
Gritten  v.  Dickerson,  202  111.  372,  66  N. 
E.  1090. 

A  certificate  of  acknowledgment  should 
be  overthrown  only  upon  proof  so  clear 
and  convincing  as  to  amount  to  a  moral 
certainty. 

1  Enc.  P.  k  Pr.  pp.  928-930;  Albany 
County  Sav.  Bank  ▼.  McCarty,  149  N.  Y. 
71,  43  N.  E.  427;  Swiger  v.  Swigcr,  58  W. 
Va.  119,  52  S.  E.  23;  Chivington  v.  Colo- 
rado Springs  Co.  9  Colo.  597,  14  Pac.  212; 
Howland  v.  Blake,  97  U.  S.  624,  24  L. 
ed.  1027;  Young  v.  Duvall,  109  U.  8.  573, 
27  L.  ed.  1036,  3  Sup.  Ct.  Rep.  414;  Pr  ingle 
▼.  Dunn,  37  Wis.  449,  19  Am.  Rep.  772; 
Smith   V.   McGuire,   67   Ala«   34;    Marston 


v.  Brittenham,  76  111.  611;  1  Thomas, 
Mortg.  §  500;   Devlin,  Deeds,  S  534. 

Messrs.  Charles  D.  Welch  and  JJuther 
Perkins,  for  defendants  in  error: 

The  certificate  of  a  notary  public  can  be 
impeached  by  the  testimony  of  interested 
parties. 

Wilkins  v.  Moore,  20  Kan.  539;  Hell  ▼• 
Redden,  45  Kan.  565,  26  Pac.  2;  Heaton 
V.  Norton  County  State  Bank,  59  Kan. 
289,  52  Pac.  876. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs'  main  contention  is  that 
as  to  innocent  purchasers  the  certificate  of 
acknowledgment  of  an  instrument  regular 
on  its  face  cannot  be  impeached  by  the  un- 


and  acknowledged  of  her  own  free  will,  she 
should  not  be  allowed  to  contradict  the 
certificate, — the  officer  certifying  to  mat- 
ters which  were  false  in  such  a  case  be- 
cause induced  to  do  so  by  her  own  untrue 
statements. 

It  will  thus  be  perceived  that  in  most 
jurisdictions  the  only  grounds  of  impeach- 
ment to  a  certificate  of  acknowledgment 
regular  in  form  are  fraud  in  some  form, 
alwoUite  falsity  as  regards  the  fact  of  ac- 
knowledgment by  the  person  in  question, 
and  lack  of  jurisdiction  in  the  officer;  this 
statement  being  qualified  by  the  further 
statement  that  recitals  in  the  certificate 
not  required  by  law  are  generally  open  to 
contradiction. 

b.  Fraud,  duress,  or  imposition. 

Proof  of  fraud  or  duress  practised  upon 
the  grantor,  and  known  to  or  participated 
in  by  the  grantee,  will  overcome  the  cer- 
tificate, at  least  as  against  the  latter;  and 
this  is  the  rule  in  all  jurisdictions,  no  mat- 
ter whether  the  act  of  certifying  is  deemed 
i'udicial  or  merely  ministerial.  Eyster  v. 
Tatheway,  60  111.  521,  99  Am.  Dec.  537; 
Aultman-Taylor  Co.  v.  Frasure,  95  Ky.  429, 
26  S.  W.  5;  Highberger  v.  Stiffler,  21  Md. 
338,  83  Am.  Dec.  593;  O'Neil  v.  Webster, 
150  Mass.  572,  23  N.  E.  235;  Sharps  v. 
McPike,  62  Mo.  300;  Springfield  Engme  k 
Thresher  Co.  v.  Donovan,  147  Mo.  622,  49 
S.  W.  600:  Comings  v.  Leedy,  114  Mo.  454, 
21  S.  W.  804;  McCaskill  v.  McKinnon,  121 
N.  C.  214,  28  S.  E.  343 ;  Schrader  v.  Deck- 
er, 9  Pa.  14,  49  Am.  Dec.  538;  Louden  v. 
Blythe,  27  Pa.  22,  67  Am.  Dec.  442,  same 
result  on  former  appeal  16  Pa.  532,  55 
Am.  Dec.  527;  Hall  v.  Patterson,  51  Pa. 
289;  Darlington's  Appeal,  86  Pa.  512,  27 
Am.  Rep.  726;  Edwards  v.  Boyd,  77  Tenn. 
204;  Westbrooks  v.  Jeffers,  33  Tex.  86; 
Kocourek  v.  Marak,  54  Tex.  201,  38  Am. 
Rep.  623. 

Thus,  the  testimony  of  the  husband  and 
three  disinterested  witnesses  that  the  wife 
was  told  that  it  was  only  a  matter  of  form, 
and  was  never  asked  if  she  acknowledged, 
that  no  one  explained  the  instrument  to 
41  L,R.A,(N.S.). 


her,  and  that  she  did  not  know  what  the 
paper  was,  but  simply  made  her  mark, 
while  the  other  parties  were  present  and 
participated,  was  held  sufficient  to  overcome 
her  certificate.    Lowell  v.  Wren,  80  111.  238. 

In  Wiley  v.  Prince,  21  Tex.  637,  a  wife's 
certificate  was  held  to  be  overcome  by  evi- 
dence of  violent  threats  of  her  husband 
that  he  would  bum  the  house  down  and 
carry  off  her  children. 

The  same  result  was  reached  where  a 
wife  signed  under  threats  of  being  aban- 
doned by  her  husband,  which  threats  she  be- 
lieved he  would  carry  out,  the  grantee  be- 
ing cognizant.  Kocourek  v.  Marak,  54  Tex. 
201,  38  Am.  Rep.  623. 

The  certificate  may  be  overcome  by  show- 
ing that  the  officer  did  not  explain  to  a 
married  woman  grantor  the  real  considera- 
tion for  the  conveyance  of  her  homestead, 
such  concealment  or  fraud  being  known  to 
the  grantee.  Blume  v.  White,  —  Tex.  Civ. 
App.  — ,  111  S.  W.  1066. 

And  in  Webb  v.  Burney,  70  Tex.  332,  7 
S.  W.  841,  it  was  held  that  if  the  considera- 
tion of  a  deed  by  a  married  woman  was  so 
grossly  inadequate  and  unreasonable  as  to 
excite  suspicion  of  interference  and  undue 
infiuence,  the  purchaser  would  be  put  upon 
inquiry  as  to  the  truth  of  her  certificate, 
and  that  she  could  show  its  falsity. 

And  proof  of  personal  menaces  and 
threats  of  the  husband  to  destroy  property 
by  fire  overcomes  the  wife's  certificate,  and 
the  mortgagee,  although  taking  no  active 
part  in  the  proceedings,  impliedly  adopts 
the  method  pursued  by  accepting  the  mort- 
gage. Central  Bank  v.  Copeland,  18  Md. 
305,  81  Am.  Dec.  597,  overruling  Bissett 
v.  Bissett,  1  Harr  &  McH.  211,  where  a  bill 
alleging  that  the  acknowledgment  of  a  mar- 
ried woman  was  extorted^by  duress,  beating, 
and  ill-usage  was  dismissed. 

This  rule  was  also  announced  in  Ware 
V.  Nesbit,  94  N.  C.  664,  the  court  saying 
that  the  former  rule  had  been  changed  by 
statute.  In  Woodbourne  v.  Gorrel,  66  ll. 
C.  82,  and  in  Paul  v.  Carpenter,  70  N.  C. 
502,  it  had  been  held  that  a  certificate  was 
conclusive  in  a  collateral  proceeding. 

Also,  a  wife's  signature  to  save  her  hus- 
74 
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corroborated  testimony  of  the  interested 
parties.  The  rule  contended  for  may  obtain 
in  a  certain  class  of  cases  in  those  states 
where  the  act  of  acknowledgment  is  re- 
garded as  judicial,  but  manifestly  such  a 
rule  has  no  place  in  Kansas.  In  this  state 
the  person  taking  the  acknowledgment  acts 
in  a  ministerial,  and  not  in  a  judicial,  ca- 
pacity. Heaton  v,  Norton  County  State 
Bank,  59  Kan.  281,  289,  62  Pac  876.  Even 
in  those  states  where  the  certificate  is 
held  to  be  conclusive  of  every  fact  ap- 
pearing on  the  face  of  the  certificate  which 
the  officer  is  by  law  authorized  to  certify, 
and  where  it  is  held  that  evidence  of 
what  passed  at  the  time  of  the  acknowledg- 
ment is  inadmissible  to  impeach  the  certifi- 
cate except  in  case  of  fraud  or  imposition, 


the  certificate  may  always  be  impeached  by 
proof  that  the  party  did  not  in  fact  ap- 
pear before  the  officer  certifying  to  the 
acknowledgment,  nor  otherwise  acknowl- 
edge the  instrument.  Michener  v.  Cavender. 
38  Pa.  334,  80  Am.  Dec.  486 ;  Le  Mesiiag«r 
V.  Hamilton,  101  Cal.  532,  40  Am.  St  Rep. 
81,  35  Pac.  1054;  Grider  v.  American  Free- 
hold Land  Mortg.  Co.  99  Ala.  281,  42  Am. 
St.  Rep.  58,  12  So.  775;  Meyer  v.  Gosselt 
38  Ark.  377;  Wheelock  v.  Cavitt,  91  To. 
679,  66  Am.  St.  Rep.  920,  45  S.  W.  796; 
Johnston  v.  Wallace,  53  Miss.  331,  24 
Am.  Rep.  699. 

In  1  Cyc.  622,  it  is  said:  "Where,  is 
fact,  the  grantor  has  never  appeared  before 
the  officer  and  acknowledged  the  instru- 
ment, evidence  to  show  that  the  certificate, 


band  from  the  penitentiary  or  from  suicide, 
in  the  face  of  false  and  fraudulent  threats 
of  those  dire  calamities  made  while  she  was 
very  ill,  will  overcome  her  certificate  (the 
decision  not  placed  upon  this  ground  how- 
ever).   Swift  V.  Castle,  23  111.  209. 

And  a  notary's  certificate  where  the  per- 
son purporting  to  be  the  grantor  does  not 
understand  English  (an  Indian  girl  under 
age)  is  of  very  small  account,  especially 
where  the  evidence  of  identity  is  rather 
contradicted  than  affirmed  by  the  certifi- 
cate, and  where  no  intelligent  execution  of 
the  instrument  is  shown.  Harrison  v.  Oak- 
man,  56  Mich.  390.  23  N.  W.  164. 

But  a  certificate  was  held  not  overcome 
by  the  testimony  of  a  married  woman  as 
to  misapprehension  of  her  legal  rights  and 
the  duress  and  menaces  of  her  husband  and 
his  promise  that  the  instrument  should  not 
be  delivered.  McNeely  v.  Rucker,  6  Blackf. 
391. 

Evidence  that  husband  and  wife  argued 
from  time  to  time  for  several  months,  and 
that  she  finally  agreed  to  sign  in  order  to 
raise  money  to  remove  an  encumbrance  up- 
on their  home,  coupled  with  her  testimony 
to  the  effect  that  he  threatened  to  leave 
her  if  she  did  not  sign,  is  insufficient  to 
sustain  a  charge  of  fraud.  Thompson  v. 
Southern  Bldg.  A  L.  Asso.  —  Tenn.  — ,  37 
S.  W.  704. 

And  the  fact  that  the  husband  desired 
his  wife  to  sign  and  urged  her  to  do  so 
does  not  amount  to  duress.  Kenneday  v. 
Price,  67   Miss,  771. 

And  it  has  been  held  that  fear  on  the 
part  of  a  wife,  which  is  not  the  motive 
power  controlling  her'  signing,  does  not  con- 
stitute duress  sufficient  to  overcome  her 
certificate.  Ritter  v.  Bell,  8  Ky.  L.  Rep. 
687,  2  S.  W.  675. 

Also,  evidence  ttiat  an  intelligent,  active 
woman  did  not  want  to  execute  a  deed,  and 
that  her  husband  would  have  her  do  so, 
but  not  showing  any  undue  influence  or 
moral  coercion,  is  not  sufficient  to  overcome 
her  certificate.  Clark  v.  Edwards,  75  Mo. 
87. 

And  a  wife's  signing  a  mortgage  in  order 
to  settle  a  suit  that  was  troubling  her  bus* 
41  L.R,A.(N.S.) 


band  and  perhaps  distressing  him  does  not 
amount  to  duress  sufficient  to  overcome  ber 
certificate.  Tooker  v.  Sloan,  30  N.  J.  Eq. 
394. 

Threats  by  the  husband  towards  the  wife 
made  some  time  before  her  signing  that  if 
she  did  not  sign  she  should  not  live  with 
him  in  peace,  do  not  constitute  sufficient 
duress  to  overcome  the  certificate.  Rexford 
V.  Rexford,  7  Lans.  6. 

And  joining  a  husband  in  signing  beoausf. 
unless  she  did,  they  could  get  nothing  froii 
the  bank,  does  not  show  a  case  of  coereion. 
Bell  V.  Castelberry,  96  Ark.  564,  132  S.  W. 
649. 

A  husband's  angry  command,  "I>r7  np 
that  crying  and  go  write  your  name,*'  i§ 
too  indefinite  to  constitute  duress  sufficient 
to  overcome  the  acknowledgment  of  tbe 
wife's  signature  to  a  mortgage.  Gabbej  t. 
Forgeus,  38  Kan.  62,  15  Pac.  866. 

And  under  this  rule  evidence  is  not  ad- 
missible to  show  that  the  grantor  did  not 
know  the  official  character  of  the  notarr, 
or  that  he  bore  any  official  character.  Jin- 
Wright  V.  Nelson,  105  Ala.  390,  17  So.  91. 

And  evidence  merely  that  the  officer  did 
not  fully  explain  the  transaction  is  not 
sufficient  to  overcome  the  certificate.  Cns- 
on  V.  Cason,   116  Tenn.  173,  93  S.  W.  89. 

And  a  certificate  was  held  not  overcome 
by  the  negative  testimony  of  a  child  eight 
years  old  at  the  time,  inconsistent  with  it- 
self, he  being  the  grandchild  of  the  grantor, 
and  the  testimony  being  given  eight  yean 
after  the  transaction.  Lewars  v.  Weaver, 
121  Pa.  268,  15  Atl.  514. 

In  order  to  relieve  a  qiarried  woman  of 
the  effect  of  her  deed,  the  undue  influence 
must  virtually  deprive  her  of  her  capaeitr 
as  a  free  agent;  an  appeal  merely  to  her 
sympathies,  to  relieve  her  husband's  prop- 
ertv  from  temporary  pressure,  is  not  aof* 
ficient.     Shelby  v.  Burtis.  18  Tex.  645. 

Under  a  Kentucky  statute,  the  fraud 
that  will  let  in  an  inquiry  aa  to  the  tmth 
of  a  clerk's  certificate  of  acknowledgmeot 
must  relate  to  the  obtaining  of  the  certifi- 
cate itself,  and  not  to  the  making  of  the 
instrument  acknowledged.  Kale  t«  Jewett, 
5  Ky.  L,  Rep.  312, 
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though  regular  rni  its  face,  is  a  forgery  or 
an  entire  fabrication  of  the  officer,  is  ad- 
missible even  as  against  an  innocent  pur- 
chaser   for    value     and    without    notice.'' 
While  the  certificate  of  acknowledgment  is 
entitled  to  a  strong  presumption  in  favor 
of  its  truth,  in  this  state  it  is  only  prima 
facie  evidence  of  the  execution  of  the  in- 
strument.   Wilkins  v.  Moore,  20  Kan.  638; 
Heil  V.  Redden,  45  Kan.  562,  26  Pac.  2; 
Heaton    v.    Norton    County    State    Bank, 
supra.     The   following   language   from   the 
opinion  by  Mr.  Justice  Brewer,  in  Wilkins 
V.  Moore,  supra,  while  dictum  in  that  case, 
is  undoubtedly  a  correct  statement  of  the 
law:     "Of .  course,  the  matter  is  still  open 
for   further    testimony,    either    written    or 
oral,  for  the  acknowledgment   is  not  con- 


clusive evidence."  p.  540.  In  §  534  of 
vol.  1  of  the  second  edition  of  Devlin  on 
deeds,  it  is  said:  "The  certificate  standing 
by  itself,  without  other  proof,  is  prima 
facie  evidence  of  all  that  it  rightfully  con- 
tains. While  not  conclusive,  it  is  entitled 
to  the  utmost  consideration."  With  re- 
spect to  the  character  of  proof  necessary 
to  overcome  the  certificate  of  an  acknowl- 
edging officer,  where  the  parties  have  ac- 
tually appeared  and  signed  an  instrument 
and  afterwards  attempt  to  contradict  the 
certificate  as  to  what  took  place,  the  rule 
is  that  the  evidence  to  impeach  the  acknowl- 
edgment must  be  clear  and  convincing. 
Gabbey  v.  Forgeus,  38  Kan.  62,  15  Pac. 
866.  There  the  wife  admitted  her  signature 
to   the    instrument,   and    it   was   duly   ac- 


As  implied  in  the  general  rule  as  stated 
above,  a  certificate  cannot  be  impeached 
even  for  fraud  or  duress  when  the  grantee 
was  not  cognizant  of  the  fraud  or  duress. 
Moses  V.  Dade,  58  Ala.  211;  Donahue  v. 
Mills,  41  Ark.  421;  McHenry  v.  Day,  13 
Iowa.  44.5,  81  Am.  Dec.  438;  Johnston  v. 
Wallace,  53  Miss.  331,  24  Am.  Rep.  690; 
Homoeopathis  Mut.  L.  Ins.  Co.  v.  Marshall, 
32  X.  J.  Eq.  103;  Riggan  v.  Sledge,  116 
N.  C.  87,  20  S.  E.  1016;  Nimocks  v.  Mc- 
Intvre,  120  N.  C.  325,  26  S.  E.  922;  Wach- 
ovia  Nat.  Bank  v.  Ireland,  122  N.  C.  571, 
29  S.  E.  835;  Butncr  v.  Blevins,  125  N.  C. 
f>85.  34  S.  E.  629;  Marsh  v.  Griffin,  136  N. 
['.  333,  48  S.  E.  735;  Baldwin  v.  Snowden, 
11  Ohio  St.  203,  78  Am.  Dec.  303;  Moore  v. 
Fuller,  6  Or.  272,  25  Am.  Rep.  524;  Singer 
Vlfg.  (  o.  V.  Rook,  84  Pa.  442,  24  Am.  Rep. 
JO-I;  Shields  v.  Netherland,  5  l^a,  193;  Fin- 
lo^n  V.  Finnegan,  3  Tenn.  Ch.  510;  Hart- 
ey  V.  Frosh,  6  Tex.  208,  55  Am.  Dec.  772; 
^ool  V.  Chase,  46  Tex.  207;  Davis  v.  Ken- 
ledy,  58  Tex.  516;  Henderson  v.  Terry,  62 
ex.  281 ;  Miller  v.  Yturria,  69  Tex.  549,  7 
;.   W.   206;    Webb  v.  Bumev,  70  Tex.  322, 

S.  W.  841 ;  Gray  v.  Shelby,  83  Tex.  405, 
8  R.  W.  809;  Summers  v.  Sheern,  —  Tex. 
'iv.  App.  — ,  37  S.  W.  246.  And  see  under 
f.  b,  as  to  cases  where  there  was  fraud 
nown  to  the  grantee,  but  unknown  to  his 
ihjrrantoe. 

"The  certificate  of  the  officer  of  privy 
camination  of  a  married  woman  shuts  off 
1  inquiry  as  to  fraud,  duress,  or  undue 
ifluence  in  the  treaty,  unless  participated 
!  by  the  grantee  or  his  agent.  It  also  pre- 
iiden    all    inquiry  into  fraud  or  falsehood 

the  factunk  of  the  privy  examination  it- 
If,  unless  the  feme  covert  can  make  it  ap- 
ar,  by  clear,  cogent,  and  convincing  proof, 
blicr    that  no  such  examination  was  had 

all,  or  that  on  such  examination  she 
fusod  to  give  her  voluntary  assent  to  the 
edition  of  the  instrument,  and  so  ex- 
osaod  herself  to  the  officer  at  the  time  he 
dortook  to  examine  her."  Greenleaf- 
linson  Lumber  Co.  v.  Leonard,  145  N.  C. 
9,    59   S.   E.   134. 

A    certificate    is   more    than    prima   facie 
idoncc ;     it   is   an    essential    part '  of   the 

L.R,A.(N.S.) 


conveyance,  and  can  no  more  be  contra- 
dicted by  parol  than  any  other  part  of  the 
deed;  it  cannot  be  set  aside  even  for  fraud 
when  the  grantee  is  not  cognizant  of  such 
fraud  and  does  not  participate  in  it.  Bald- 
win V.  Snowden,  11  Ohio  St.  203,  78  Am. 
Dec.  303. 

In  Hall  V.  Patterson,  61  Pa.  289,  it  is 
stated  that  a  purchaser  bona  fide  and  with- 
out notice  of  the  fraud  or  coercion  is  ex- 
cepted from  the  rule  that  a  certificate  of 
a  wife's  voluntary,  acknowledgment  of  her 
conveyance  of  real  estate  is  not  conclusive 
in  cases  of  fraud  or  constraint,  but  the 
court  holds  that  the  evidence  of  fraud  or 
coercion  should  be  admitted  even  without 
offer  to  follow  it  up  with  proof  of  knowl- 
edge, for  the  latter  can  be  made  a  subject 
of  subsequent  proof. 

So,  although  a  wife  may  be  coerced  by 
her  husband  into  signing  and  acknowledging 
a  mortgage,  if  the  mortgagee  does  not  know 
of  that  fact,  it  will  not  overthrow  the  fact 
and  effect  of  her  acknowledgment.  Long  v. 
Branham,  30  Ky.  L.  Rep.  552,  99  S.  W^ 
271. 

And  the  presence  and  undue  influence  of 
the  husband  at  the  ceremony  of  the  privy 
examination  will  not  vitiate  a  certificate 
which  is  in  all  respects  regular,  unless  the 
grantee  has  notice  of  that  fact,  and  the 
burden  is  upon  the  other  party  to  show 
such  notice.  Davis  v.  Davis,  146  N.  C.  163, 
.59  S,  E.  659;  Brite  v.  Penny,  157  N.  C. 
110,  72  S.  E.  964. 

This  rule  was  applied  where  an  acknowl- 
edgment was  taken  through  an  interpreter, 
and  the  instrument  was  incorrectly  inter- 
preted as  a  mortgage  instead  of  a  deed, 
but  the  grantee  was  ignorant  of  that  fact, 
and  the  certificate  was  upheld.  De  Arnaz 
V.  Escandon,  59  Cal.  486. 

The  same  rule  was  applied  where  the 
duress  of  the  husband  was  unknown  to  the 
grantee,  and  the  wife,  by  her  own  subse- 
quent voluntary  acts,  gave  the  public  to 
understand  that  the  deed  was  valid.  Mars- 
ton  V.  Brittenham,  76  111.  611. 

So,  although  a  wife  was  induced  by  coer- 
cion of  her  husband  to  sign  and  acknowl- 
edge, yet,  if  the  grantee  is  not  cognizant  of 
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knowledged  and  certified  by  »  proper  officer. 
It  was  held  that,  to  suatain  the  defense 
of  duress,  the  burden  of  proof  was  on 
the  wife,  and  that  ''the  genuine  signature 
and  duly  certified  acknowledgment  of  the 
mortgage  could  not  be  resisted  by  doubtful 
and  unsatisfactory  statements  and  circum- 
stances. The  evidence  to  impeach  them 
should  be  strong  and  convincing."  Sylla- 
bus. See  also  Winston  v.  Burnell,  44  Kan. 
367,  21  Am.  St.  Rep.  289,  24  Pac.  477. 

Here  the  wife  denies  the  execution  of 
the  instrument,  and  alleges  that  she  neither 
signed  nor  acknowledged  it.  Her  testimony 
was  competent,  and  stands  as  the  testimony 
of  any  other  interested  witness^  The  gen- 
eral rule  is  stated  in  1  Cjrc.  624,  as  follows: 
"The  testimony  of  parties  to  the  suit,  while 


earefully  scrutinized,  is  admiasible  to  im- 
peach the  certificate,  and  is  entitled  to  the 
same  weight  as  that  of  any  other  interested 
witness."  Moreover,  the  testimony  of  Sirs. 
Fletcher  was  not  wholly  uncorroborated. 
There  were  circumstances  in  connection 
with  it  which  may  have  had  more  or  lesi 
weight  with  the  court  in  determining  iti 
truth.  The  husband  testified  that  she  wu 
not  present  when  he  signed  the  lease.  The 
original  instrument  was  in  evidence  and 
compared  with  her  own  signature,  and  there 
was  a  variance  in  the  spelling  of  her  nune 
as  it  was  written  in  different  parts  of  the 
instrument  and  the  acknowledgement.  Ob 
the  trial  the  court  called  a  jury  in  an  ad- 
visory capacity,  and  submitted  to  than 
certain  special  questions,  and  gave  an  in- 


that  fact,  and  she  professes  to  act  of  her 
own  free  will,  and  the  grantee  gives  up  a 
valuable  consideration,  she  may  not  later 
repudiate.     Ladew  v.  Paine,  82  111.  221. 

But  if  the  grantee  is  wilfully  blind  when 
in  a  position  to  know  of  the  fraud,  in  order 
to  profit  by  it,  the  certificate  will  be  over- 
come.   Pierce  v.  Fort,  60  Tex.  464. 

And  a  grantee  having  every  opportunity 
to  know  the  facts,  that  there  was  and  could 
have  been  no  sufficient  privy  examination 
of  the   wife  because  of   her   mental    inca- 

Sacity,  who  negotiates  and  trades  with  the 
usband  without  consultation  with  the  wife 
at  the  time  the  law  demanded  that  he 
should  consult  her  in  order  to  protect  him- 
self, is  at  least  culpable,  and  though  not 
active  in  the  fraud,  must  abide  the  result 
of  a  bad  certificate.  Garth  v.  Fort,  16 
Lea,  683. 

And  a  married  woman  so  imposed  upon 
need  not  prove  notice  in  case  of  a  mort- 
gagee who  \m  himself  a  conveyancer  and 
who  holds  other  mortgages  against  her;  he 
should  consult  her  before  advancing  more 
money  on  a  new  mortgage  upon  her  sepa^ 
rate  property.  Michener  v.  Gavender,  38 
Pa.  334,  80  Am.  Dec.  486. 

And  in  Minnesota,  duress  and  threats  of 
the  husband  will  overcome  the  certificate, 
even  where  the  mortgagee  is  entirely  igno- 
rant and  innocent.  He  should  make  in- 
quiry. Edgerton  v.  Jones,  10  Minn.  427, 
Gil.  341. 

But  although  there  may  have  been  fraud 
or  duress  practised  upon  the  grantor,  and 
participated  in  or  known  to  the  grantee  at 
the  time  of  the  execution  or  acknowledg- 
ment of  the  instrument,  it  has  been  held 
that  if  the  rights  under  the  instrument  bo 
acknowledged  have  passed  from  the  im- 
mediate grantee  to  a  bona  fide  holder  with- 
out notice  of  such  fraud  or  duress,  as 
against  him,  the  certificate  must  stand, 
and  it  cannot  be  impeached  by  showing 
the  fraud.  Kerr  v.  Russell,  69  111.  666,  18 
Am.  Rep.  634  (forgery) ;  Pribble  v.  Hall,  13 
Bush,  61;  Williams  v.  Baker,  71  Pa.  476 
(dictum) ;  Coleman  v.  Satterfield,  2  Head, 
259:  Summers  v.  Sheern,  —  Tex.  Civ.  App. 
41  J..R.A.(N.S.)  ^ 


~,   37   S.  W.  246;   Forbes   ▼.    Thomaa,  — 
Tex.  Civ.  App.  — ,  61  a  W.  1097. 

o.  No  separate  examination  of  nuwried 

tvoman. 

In  several  cases  where  the  statute  re- 
quired a  separate  or  privy  examination  of 
tbe  married  woman  grantor,  and  the  cer- 
tificate of  the  acknowledgment  recited  that 
such  an  examination  had  been  made,  it  hae 
been  held  that  this  recital  mar  be  coc- 
tradicted  by  parol.  Allen  v.  Short  ridge, 
1  Duv.  34;  Stevenson  v.  Brasher,  90  Kv. 
23,  13  S.  W.  242;  Dodge  ▼.  HoUin8bead,'< 
Minn.  25,  Gil.  1,'  80  Am.  Dec.  433;  Annas 
T.  Folsom,  6  Minn.  500,  Gil.  347 ;  Edgerton 
T.  Jones,  10  Minn.  427,  Gil.  341;  Wannell 
V.  Kem,  57  Mo.  478;  Sharpe  ▼.  McPike,  Hi 
Mo.  300  {dictum);  Steff^en  ▼.  Bauer,  70 
Mo.  399;  Belo  v.  Mayes,  79  Mo.  67;  Rust 
V.  Goff,  94  Mo.  511,  7  S.  W.  418;  Barrett 
V.  DaviB,  104  Mo.  559,  16  S.  W.  377  (charge 
not  proved) ;  Knowles  v.  MeCamly,  10 
Paige,  342;  Burgess  v.  Wilson,  13  K.  C. 
(2  Dev.  L.)  806;  Benedict  v.  Jones,  1S9 
N.  C.  470,  40  8.  E.  221;  Davis  ▼.  Davis, 
146  N.  C.  163,  59  S.  K  659;  Wester,  t. 
Hurt,  123  Tenn.  508,  30  L.R.A.(N.8.)  358, 
130  S.  W.  842,  Ann.  Cas.  1912C,  329;  Eld- 
ridge  V.  Hunter,  125  Tenn.  309,  40  URJL 
(N.S.)  628,  143  S.  W.  892;  Conntz  t.  Geig- 
er,  1  Call.  (Va.)  190;  Harvey  ▼.  Pecks, 
1  Munf.  (Va.)  518. 

And  this  is  true,  no  matter  whether  her 
acknowledgment  is  in  opposition  to  or  in 
accordance  with  her  husband's  wishes.  Al- 
len V.  Shortridge,  1  Duv.  34. 

And  it  would  seem  that  such  proof  mar 
overcome  the  certificate,  even  as  against 
an  innocent  purchaser.  Wannell  v.  Kem. 
57  Mo.  478;  Rust  v.  Goff,  94  Mo.  511,  7 
S.  W.  418;  Benedict  v.  Jones,  129  N.  C 
470,  40  S.  E.  221. 

But  it  seems  that  falsity  in  this  respect 
may  well  be  considered  to  be  a  form  at 
least  of  fraud,  and  in  Eldridge  ▼.  Hunter, 
125  Tenn.  309,  40  L.R.A.(N.S.)  628,  143  S. 
W.  892,  the  court  said  in  effect  that  soch 
false  statement  di4  VQOunt  to  fraud. 


1900. 


PEOPLE'S  GAS  CO.  ▼.  FLETCHER. 


iirs 


fltnictioji  that  the  hurden  was  on  the  plain- 
tiffs to  prove  the  due  execution  of  the  lease 
by  the  fair  weight  and  preponderance  of 
the  evidence.  It  is  claimed  that  this  was 
error,  and  that  the  court  evidently  mis- 
conceived the  law,  and,  in  adopting  the 
findings,  failed  to  give  proper  weight  to 
fche  evidence.  Conceding  that  the  instruc- 
tion waa  erroneous,  it  has  been  often  held 
that  the  disposal  of  the  burden  of  proof 
18  of  slight  importance,  and,  where  all  the 
Kvidence  has  been  introduced,  it  becomes 
Immaterial  where  the  burden  rests.  Mc- 
Cormick  v.  Holmes,  41  Kan.  266,  21  Pac. 
108;  Badger  Min.  &  Mill.  Co.  v.  Ellis,  76 
Kan.  795,  92  Pao.  1114.  The  procedure 
rollowed  in  this  case  is  a  fair  illustration. 
Plaintiffs  assumed  the  burden  at  the  out- 


set, and  offered  the  evidence  of  expert  wit- 
nesses to  prove  that  the  signature  of  Mrs. 
Fletcher  was  genuine.  The  case  was  tried 
by  the  court  with  the  aid  of  a  jury,  and, 
since  all  the  evidence  either  side  had  to 
offer  was  introduced,  it  will  be  assumed 
that  the  court,  in  adopting  the  findings  of 
the  jury,  gave  proper  weight  to  all  the 
competent*  evidence.  We  have  carefully 
examined  the  claim  of  error  in  the  ad- 
mission of  evidence,  and  find  nothing  which 
would  warrant  a  reversal.  The  questions 
objected  to  were  proper  cross-examination. 
It  is  quite  apparent  that  the  court  attached 
considerable  importance  to  the  defense  that 
the  lease  was  altered  after  it  was  signed 
and  acknowledged.  Five  of  the  six  ques- 
tions submitted  to  the  jury  hinged  upon 


And  in  an  early  Texas  case  it  is  held 
that  the  statute  providing  the  method 
thereby  a  married  woman  may  dispose  of 
ler  property,  not  expressly  declaring  abso- 
utely  void  any  other  mode  of  conveyance, 
lad  for  its  object  the  securing  of  freedom 
>f  will  and  action  on  her  pait,  and  where 
;his  was  fully  shown,  it  was  sufficient,  al- 
though in  that  case  there  was  admittedly 
10  privy  examination.  Womack  t.  Womack, 
)  Tex.  307,  68  Am.  Dec.  119. 

f .  No  aeknawledgment  at  aU  hy  perBon 

in  question, 

A  certificate  of  acknowledgment  has  been 
aid  to  be  conclusive  unless  proved  to  be 
mtrue.     Rexford  v.  Rexford,  7  Lans.  6. 

But  it  is  always  admissible  to  show  that 
^antors  in  alleged  deeds  or  mortgages 
lever  actually  appeared  before  the  officer 
purporting  to  have  taken  their  acknowledg- 
aents,  and  that  they  made  no  acknowledg- 
nent  at  all,  even  as  against  a  bona  fide 
turchaser  or  mortgagee  without  notice,  and 
elying  on  the  acknowledgment.  This  sit- 
lation  is  analogous  to  a  judgment  void 
or  want  of  jurisdiction.  There  is  a  wide 
istinction  between  this  and  the  admission 
f  an  appearance  before  the  officer,  but  a 
enial  of  the  occurrence  of  certain  material 
nci dents  recited   in  the  certificate. 

This  rule  is  announced  in  the  following 
ases: 

Fed. — Paxton  v.  Marshall,  18  Fed.  361; 
(ouvier-Iae^er  Coal  Land  Co.  v.  Sypher, 
86  Fed.  644. 

Ala. — Barnett  v.  Proskauer,  62  Ala.  486; 
rrider  v.  American  Freehold  Land  Mortg. 
o.  99  Ala.  281,  42  Am.  St.  Rep.  68,  12 
o.  775;  Giddens  v.  Boiling.  99  Ala.  319, 
3  So.  511;  Cheney  v.  Nathan,  110  Ala. 
54,  55  Am.  St.  Rep.  26,  20  So.  99;  Chat- 
iinoo^a  Nat.  Bldg.  &  L.  Asso.  v.  Vaught, 
43  Ala.  389,  39  So.  216;  Russell  v.  Hol- 
lan,   156  Ala.  432.  47   So.  205. 

Cal. — Le  Mesnager  v.  Hamilton,  101  Cal. 
32,  40  Am.  St.  Rep.  81,  36  Pac.  1054;  Ho- 
lan  ▼.  Waver,  9  Cal.  App.  123,  98  Pac.  80. 

Conn. — Smith  v.  Ward,  2  Root,  374,  1  Am. 
tec.  80. 
1  L.R.A.(N.8.) 


Idaho— Wilson  t.  Wilson,  6  Idaho,  607, 
67  Pac.  708. 

111.— McDowell  T.  Stewart,  83  III  638; 
Lewis  T.  McGrath,  191  IlL  401,  61  N.  E. 
136. 

Iowa — ^Tatum  t.  Goforth,  9  Iowa,  247; 
Morris  t.  Sargent,  18  Iowa,  90;  Simms  v. 
Hervey,   19   Iowa,  273    {obiter). 

Md. — Davis  v.  Hamblin,  61  Md.  626. 

Miss. — Johnston  v.  Wallace,  63  Miss.  331, 
24   Am.   Rep.   609. 

Mo. — Pierce  t.  Georger,  103  Mo.  640,  16 
S.    W.    849. 

Neb.— PhilHpi  v.  Bishop,  31  Keb.  863,  48 
N.   W.    1106. 

N.  Y. — ^Hollohan  v.  Rempe,  141  App.  Div. 
71,  125  N.  Y.  Supp.  760,  reversing  66  Misc. 
27,  120  N.  Y.  Supp.  901. 

N.  C— Spivey  v.  Rose,  120  N.  C.  163,  26 
S.  E.  701;  Davis  v.  Davis,  146  N.  C.  163, 
69   S.   E.   659. 

Ohio — Williamson  t.  Carskadden,  36  Ohio 
St.  664. 

Pa. — Michener  v.  Cavender,  38  Pa.  834, 
80  Am.  Dec.  486;  Smith  v.  Markland,  223 
Pa.  605,  132  Am.  St.  Rep.  747,  72  Atl. 
1047;  Gustine  v.  Westenberger,  224  Pa. 
455,  73  Atl.  013;  Reineman  v.  Moon,  12 
Pittsb.  L.  J.  N.  8.  167. 

S.  D.— Vesey  v.  Solberg,  27  8.  D.  618, 
132  N.  W.  254. 

Tenn. — Wester  v.  Hurt,  123  Tenn.  608, 
30  L.R.A.(N.S.)  358,  130  S.  W.  842,  Ann. 
Cas.  1,912C,  329. 

Tex.— Wheelock  v.  Cavitt,  91  Tex.  679, 
66  Am.  St.  Rep.  920,  46  S.  W.  796. 

Especially  is  such  evidence  admissible 
after  the  purp  ^rted  grantors,  the  grantee, 
and  the  certifying  officer  are  all  dead,  and 
the  sole  evidence  of  the  existence  of  the 
instrument  lies  in  the  record  of  it  made 
nineteen  years  before.  Bouvier-Iaeger  Coal 
Land  Co.  v.  Sypher,  186  Fed.  644,  affirmed 
in  111  C.  C.  A.  673,  191  Fed.  1006. 

And  no  fraud  upon  the  part  of  the  gran- 
tee need  be  shown  by  the  party  whose  ae- 
knowledpnent  is  thus  in  question,  nor  no- 
tice of  the  falsity  of  the  certificate  to  the 
grantee.  Le  Mesnager  v.  Hamilton,  101 
Cal.  532,  40  Am.  St.  Rep.  81,  35  Pac  1064. 
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the  fact  of  alteration,  and  the  court  adopted 
the  findings  which  were  all  against  the 
plaintiffs  on  that  issue,  which  was  wholly 
immaterial  if  the  plaintiffs'  contentions  are 
correct  as  to  the  law  in  respect  to  the 
alteration  of  written  instruments.  If  it 
were  necessary  to  decide  the  question,  we 
would  be  inclined  to  hold  with  the  plain- 
tiffs that,  Binpe  Joseph  Fletcher  testified 
that  it  was  his  intention  at  the  time  he 
executed  the  lease,  and  also  the  intention 
of  the  notary,  to  have  the  lease  cover  the 
northwest  quarter  of  section  20,  and  it 
appeared  beyond  question  that  the  figure 
"4"  in  the  typewritten  lease  was  the  result 
of  a  mere  typographical  error,  the  altera^ 


tion  M'as  not  such  a  one  as  would  avoid  the 
instrument,  because  it  was  a  correction 
which  expressed  the  intent  of  both  partks, 
and  was  not  a  material  alteration.  2  Cyc 
148,  D,  and  cases  cited. 

There  are  reasons,  however,  wrfaich  render 
it  unnecessary  to  consider  or  deterraiiie 
what  kind  of  alterations  will  avoid  a  writr 
ten  instrument  of  this  character.  Irrespee- 
tive  of  whether  the  Fletchers  were  either 
or  both  of  them  bound  by  the  leaae,  there 
still  remained  the  other  defense  that  the 
plaintiffs  had  failed  to  comply  with  its 
terms.  They  admitted  their  failure  to 
comply    within    the    time    stipulated,    and 


Statutory  changes  in  the  rules  of  evi- 
dence may  also  make  this  rule  necessary 
for  the  protection  of  landowners,  as  the 
following  South  Dakota  case  emphatically 
points  out.  In  the  words  of  the  court: 
"The  common-law  rule  requiring  that  there 
must  be  strong,  clear,  and  convincing  testi- 
mony to  overcome  the  recitals  of  the  cer- 
tificate of  acknowledgment  to  a  title  deed 
grew  up  with,  and  was  applicable  along  by 
the  side  of,  and  in  connection  with,  the 
other  common-law  rule  requiring  the  party 
offering  a  deed  to  produce  the  original  in- 
strument and  prove  its  due  execution;  and 
when  the  statute  of  this  state  abrogated 
the  common-law  rule  requiring  the  produc- 
tion of  the  original  instrument  ana  proof 
of  its  execution,  and  substituted  in  place 
thereof  a  recorded  copy,  without  proof  of 
execution,  some  of  the  reasons  for  the  rule 
requiring  such  strong,  clear,  and  convin- 
cing evidence  to  overcome  the  recitals  of 
the  certificate  of  acknowledgment  ceased  to 
exist,  in  so  far  as  the  same  appertains  to 
an  instrument  clsimed  to  be  forged,  and 
any  evidence  that  is  sufficient  to  overcome, 
to  the  satisfaction  of  the  jury  or  trial 
court,  any  other  ordinarilv  controverted 
issuable  fact,  should  be  sufficient  to  over- 
come the  recitals  of  the  recorded  copy  of 
tlic  ocrtiflcate  of  acknowledgment,  where 
the  orit^inal  instrument  and  the  original 
certificate  of  acknowledgment  are  not  pro- 
duced. .  .  .  Under  the  rule  of  this  stat- 
ute the  real  owner  of  the  land,  in  case  of 
a  forged  deed,  is  at  a  great  disadvantage, 
and,  if  his  own  testimony  is  not  to  be 
weighed  and  given  credence  as  against  the 
certificate  of  acknowledgment  to  the  forged 
instrument,  would  often  be  at  the  mercy  of 
those  claiming  under  the  forged  deed.  .  .  . 
The  statute  has  the  effect  of  even  denying 
to  the  landowner  the  opportunity  of  seeing 
what  is  claimed  to  be  his  own  signature  to 
the  instrument  which  deprives  him  of  his 
title.  Under  these  circumstances  the  strict 
rule  in  regard  to  the  sacredness  of  the 
certificate  of  acknowledgement  should  be  re- 
laxed." Vesey  v.  Solberg,  27  S.  D.  618,  132 
N.  W.  254.  And  in  this  case  evidence  of 
grantors  and  their  grown  son  was  held  suf- 
ficient to  overcome  the  certificate.  This 
was  a  case  of  forgery. 
41  L.R.A,(N.S.) 


Likewise,  a  forged  deed  and  acknowledg- 
ment by  a  stranger  impersonating  the 
grantor  cannot  affect  the  owner  of  the  prop- 
erty, even  as  against  a  bona  fide  purchaser 
who  has  relied  upon  such  acknowledgment. 
Smith  V.  Markland,  223  Pa.  605,  132  Am. 
St.  Rep.  747,  72  Atl.   1047. 

The  rule  was  also  applied  where  tbe 
officer  attached  bis  certificate  before  the 
grantors  signed,  and  afterwards,  when  he 
presented  the  instrument,  one  grantor  re- 
fused to  sign  or  acknowledge,  but  the  in- 
strument was  signed  later  in  the  absence 
of  the  notary,  and  he  never  had  the  paper 
in  his  possession  thereafter;  the  officer  is 
such  a  case  is  without  jurisdiction.  Che- 
ney v.  Nathan,  110  Ala.  254,  55  Am.  Si. 
Rep.  26,  20  So.  99. 

A  certificate  attached  by  the  officer  up- 
on the  mere  statement  of  the  grantee  that 
the  instrument  had  been  executed,  and 
not  upon  any  act  or  admission  of  the  gran- 
tor, is  void.     Mays  ▼.  Hedges,  70  Ind.  288. 

And  the  casual  admission  in  the  presence 
of  the  notary  that  the  grantor  has  exeent- 
ed  the  deed,  but  with  no  thought  of  ac- 
knowledging, does  not  authorise  the  notary 
to  certify  that  he  has  acknowledged;  snck 
a  certificate  is  false  in  fact  and  a  nullity 
in  law.  Breitling  v.  Chester,  88  Tex.  686l 
32  S.  W.  527. 

But  a  certificate  made  without  Teqni^ 
ing  the  personal  presence  of  the  grantor, 
but  upon  a  previous  verbal  author izatioa 
given  by  her,  accompanied  at  the  time  with 
her  written  signature,  to  the  effect  that 
the  notary  should  make  the  certificate  when 
a  deed  might  be  presented  by  her  husband 
with  her  signature  affixed,  waa  held  good 
as  against  parties  who,  being  ignorant  of 
all  this,  had  loaned  monev  upon  the 
strength  of  it.  McHenry  v.  Day,  13  Iowa. 
445.  81  Am.  Dec.  438. 

Evidence  that  the  notary  examined  a 
married  woman  privately  over  the  tele- 
phone is  sufficient  to  overcome  the 
certificate.  He  must  have  a  personal  inter- 
view and  be  in  her  presence,  for  her  man- 
ner, appearance,  and  demeanor  may  become 
more  potent  factors  in  ascertaining  the 
truth  as  to  her  understanding  and  freedom 
from  restraint  than  mere  formal  answer? 
to  questions.     Wester  ▼«  Hurt,   123  Tens. 
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Bought  to  avoid  the  effect  thereof  by  show- 
ing facts  constituting  a  waiver  and  estop- 
pel on  the  part  of  the  Fletchers.  This 
raised  an  issue  of  fact  upon  which  the  evi- 
dence was  conflicting,  the  Fletchers  con- 
tending that  they  used  the  gas  not  with 
the  intent  to  ratify  the  lease,  but  relying 
upon  the  promises  of  the  plaintiffs  to  have 
a  new  and  satisfactory  lease  executed. 

The  court  found  all  the  issues  in  favor 
of  the  defendants.  If  there  had  been  a 
special  finding  in  favor  of  plaintiffs  on  the 
question  of  estoppel,  the  general  finding 
would  have  been  narrowed  down  so  as  to 
appear  conclusively  to  rest  on  the  defense 
of  alteration.    But  there  is  no  special  find- 


ing on  that  issue,  and  the  plaintiffs  neglect- 
ed to  ask  the  court  to  make  further  findings 
or  to  modify  those  made.  They  are  there- 
fore bound  by  the  findings  which  the  court 
did  make.  Cowling  v.  Greenleaf,  33  Kan. 
570,  6  Pac.  907;  Shuler  v.  Lashhorn,  67 
Kan.  694,  74  Pac.  264.  There  was  evi- 
dence sufficient  to  support  a  finding  that 
the  Fletchers  were  not  estopped,  and  a  find- 
ing to  this  effect  is  necessftrily  included  in 
the  general  finding  of  the  court,  from  which 
there  is  no  escape  for  the  plaintiffs. 
The  judgment  is  affirmed 

Petition  for  rehearing  denied. 


608,  30  L.R.A.(N.S.)    358,   130  S.  W.  842, 
Ann.  Cas.  1912C,  329. 

But  under  §  1187  of  the  California  Code 
it  has  been  held  that  evidence  that  the  ac- 
knowledgment of  a  married  woman  was 
taken  through  the  telephone  while  she  was 
3  miles  from  the  officer  should  not  be  ad- 
mitted to  contradict  the  certificate,  where 
there  was  no  fraud  and  the  above  fact  was 
not  known  to  the  grantee.  Banning  r. 
Banning,  80  Cal.  271,  13  Am.  St.  Rep.  156, 
22  Pac.  210. 

And  the  grantor's  unsupported  testimony 
is  not  sufficient  to  overthrow  a  deed  on 
the  ground  of  actual  nonappearance  before 
the  officer,  especially  where  no  fraud  or 
collusion  is  shown  between  the  certifying 
officer  and  the  grantee.  Kennedy  v.  Security 
Bldg.  &  Sav.  Asso.  —  Tenn.  — ,  57  S.  W.. 
388. 

But  in  these  cases,  the  certificate  of  an 
officer  who  is  dead  may  also  be  considered 
bv  the  jury  for  what  it  may  be  worth. 
Russell  v.  Holman,  156  Ala.  432,  47  So. 
205. 

In  Birkhead  v.  Kyle,  6  Ky.  L.  Rep.  301, 
in  a  mere  memorandum  without  any  state- 
ment of  facts  or  of  authority,  it  is  said 
that  the  acknowledgment  of  a  married  wo- 
man to  a  deed  or  mortgage  cannot  be  in- 
validated by  proving  an  alibi  on  her  part. 

0.  Jurisdiction  of  officer. 

In  many  cases,  the  certificate  has  been 
attacked  because  the  officer,  while  author- 
ized in  general  to  take  acknowledfnnents  in 
a  certain  territory,  has,  as  was  alleged,  at- 
tempted to  act  outside  his  jurisdiction. 

When  the  jurisdiction  appears  in  the 
caption,  it  will  be  presumed  that  the  offi- 
cer acted  within  his  jurisdiction,  although 
that  fact  does  not  appear  in  express  terms 
in  the  bodv  of  the  certificate.  Douglass  v. 
Bishop,  45  Kan.  200,  10  L.R.A.  857,  25 
Pac.  628;  Douglass  v.  Carmean,  49  Kan. 
674,  31  Pac.  371 ;  Bradley  v.  West,  60  Mo. 
33;  Sidwell  v.  Birnev,  69  Mo.  144;  People 
v.  Rnvder,  41  N.  Y.  397;  Sullivan  v.  Gum, 
106  Va.  245,  65  S.  E.  535,  10  Ann.  Cas. 
128;  Benaimer  v.  Fell,  35  W.  Va.  15,  29 
Am.  St.  Rep.  774,  12  S.  E.  1078;  Doe  ex 
dem.  McKonzie  v.  Mosher,  15  N.  B.  355. 
41  L.R.A.(N.S.) 


And  it  has  been  held  that  the  omission 
to  state  what  county  the  officer  was  author- 
ized to  act  within  would  not  invalidate  a 
certificate,  for  he  is  presumed  to  have  act- 
ed within  the  scope  of  his  authority.  Deery 
V.  Cray,  5  Wall.  795,  18  L.  ed.  653;  Shat- 
tuck  V.  People  6  111.  478:  Livingston  v. 
Kettelle,  6  111.  116,  41  Am.  Dec.  166;  Cham- 
berlain V.  Pybas,  81  Tex.  511,  17  S.  W.  50; 
First  Nat.  Bank  v.  Hicks,  24  Tex.  Civ.  App. 
269,  59  S.  W.  842. 

It  mav  be  shown  that  the  recital  as  to 
where  the  acknowledgment  was  taken  is 
untrue,  and  that  the  officer  actually  acted 
outside  his  jurisdiction.  Edinburgh  Amer- 
ican Land  Mortg.  Co.  v.  Peoples,  102  Ala. 
241,  14  So.  656;  Ferebee  v.  Hinton,  102 
N.  C.  99,  8  S.  E.  922;  Garth  v.  Fort,  15 
Lea,  683.  And  it  seems  that  such  proof 
has  been  admitted  in  the  following  cases: 
Grove  ▼.  Todd,  41  Md.  633,  20  Am.  Rep. 
76;  Brown  v.  McCormick,  28  Mich.  215; 
Bostick  V.  Haynie,  —  Tenn.  — ,  36  S.  W. 
856. 

In  Thurman  ▼.  Cameron,  24  Wend.  87,  it 
is  said  that  a  certificate  describing  the 
proper  officer  acting  in  the  proper  place  is 
taken  as  proof  both  of  his  character  and 
jurisdiction,  although  this  may  be  rebutted. 

And  in  Jackson  ex  dem.  Wyckoff  v.  Hum- 
phrey, 1  Johns.  498,  it  is  said  that,  as  be- 
tween the  grantee  and  third  persons,  it 
may  be  shown  to  overcome  the  certificate 
that  the  acknowledgment  was  actually  tak- 
en outside  the  officer's  jurisdiction. 

But  in  Mutual  L.  Ins.  Co.  v.  Corey,  135 
N.  Y.  326,  31  N.  E.  1095,  reversing  64 
Hun,  493,  7  N.  Y.  Supp.  939,  the  court  re- 
fuses to  extend  the  application  of  this  rule 
to  cases  arising  between  the  parties  them- 
selves. 

It  is  competent  to  show  by  the  certificate 
of  the  county  clerk  that  the  one  before 
whom  an  acknowledgment  was  taken  was 
not  at  that  time,  so  far  as  the  county  rec- 
ords show,  an  authorized  officer;  although 
not  conclusive,  since  he  may  have  been  an 
officer  de  facto,  it  tends  to  show  lack  of 
authority.    Ross  v.  Hole,  27  111.  104. 

It  may  be  shown,  in  order  to  overcome 
a  certificate,  that  the  instrument  was  not 
signed  or  that  the  grantor  was  not  in  the 
officer's    presence    when   the    latter    affixed 
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the  oertiflcate,  and  that  therefore  the  of- 
ficer was  without  jurisdiction  and  the  cer- 
tificate void.  Cheney  ▼.  Nathan,  110  Ala. 
264,  55  Am.  St.  Rep.  26,  20  8o.  09. 

And  in  Wells  v.  Wright,  12  N.  J.  L. 
131,  a  certificate  was  overcome  by  showing 
that  the  officer  was  not  one  authorised  by 
law  to  take  acknowledgments. 

/.  Am  to  maUera  eertifiedf  hut  not  r«- 

*  quired. 

It  seems  that  whenever  a  certificate  con- 
tains recitals  of  matters  not  required  to 
be  passed  upon  by  the  officer,  such  recitals 
are  open  to  rebuttal. 

Thus,  the  certificate  of  acknowledgment 
of  a  deed  of  a  woman  reciting  that  she  is 
the  wife  of  a  certain  person  cannot  be 
used  in  evidence  to  prove  any  certain  man 
to  be  her  husband,  but  the  person  named 
in  the  certificate  may  contradict  the  re- 
cital. Dunn  V.  Taylor,  —  Tex.  Civ.  App. 
— ,  143  S.  W.  311. 

Where  the  officer  adds  to  his  certificate 
unnecessary  description  of  the  land  con- 
veyed, and  makes  a  mistake  in  such  de- 
scription, the  error  is  merely  clerical,  and 
not  fatal.    Crowley  v.  Wallace,  12  Mo.  143. 

An  officer  is  not  authorized  by  law  to 
make  a  statement  in  his  certificate  denying 
the  existence  of  a  record  or  document,  and 
if  made  it  is  not  conclusive,  but  must  be 
proved  as  other  facte.  Wright  ▼.  Bundy, 
11  Ind.  398. 

ikatters  implied. 

A  certificate  is  not  conclusive  upon  the 
capacity  of  the  parties,  and  therefore  it 
may  be  impeached  by  showing  that  the 
grantor  was  an  infant  at  the  time  of  the 
execution  of  the  instrument.  Prewit  v. 
Graves,  5  J.  J.  Marsh.  114  (in  this  case 
the  court  held  that  if  such  a  certificate 
was  voidable  by  the  infant  grantor,  it 
should  also  be  voidable  by  his  privies  in 
blood  or  heirs).  Sandford  v.  McLean,  3 
Paige,  117;  Priest  v.  Cummings,  16  Wend. 
617 ;  Williams  v.  Baker,  71  Pa.  476. 

A  certificate  may  also  be  contradicted 
by  showing  that  the  grantor  was  mentally 
incapable  of  contracting  at  the  time  of  the 
acknowledgment.  Walker  v.  Shepard,  210 
111.  100,  71  N.  E.  422;  Jackson  ex  dem.  Har- 
denberg  v.  Schoonmaker,  4  Johns.  161 ; 
Truman  t.  Lore,  14  Ohio  St.  144. 

So  a  certificate  may  be  overcome  by 
proof  of  insanity  of  the  grantor  at  the 
time.  Milner  v.  Turner,  4  T.  B.  Mon.  240 ; 
Thompson  t.  New  England  Mortg.  Secur. 
Co.  110  Ala.  400,  55  Am.  St.  Bep.  29,  18 
So.   315. 

Under  an  early  North  Carolina  statute, 
it  was  held  that  an  acknowledgment  had 
the  force  of  the  ancient  fine  and  recovery, 
and  that  therefore  it  could  not  be  im- 
peached upon  the  ground  that  the  grantor 
was  non  compos  menixM  (Woodboume  v. 
Oorrel,  66  N.  C.  82) ;  nor  upon  the  ground 
that  the  grantor  was  an  infant  (Doe  ex 
dem.  Wright  v.  Player,  72  N.  0.  94). 

But  under  the  Revised  Code,  the  acknowl- 
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edgment  of  a  married  woman 
peached  for  her  infancy.     Jones 
82  N.  C.  75. 
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///.  Begree  of  proof  reQ[%Ure€L 
a.  In  general. 

Other  cases  on  this  question  are  cited 
in  the  note  to  Ford  t.  Ford,  6  L..ILJk.{N^.} 
442. 

In  all  cases,  then,  whether  in  proving 
fraud,  duress,  or  imposition,  or  in  estab- 
lishing any  other  defense  to  overcome  the 
force  of  the  certificate,  a  high  degree  of 
proof  is  required.  This  is  expressed  in 
varying  language  by  different  courta,  as 
will  be  observed  by  the  following  phraaes: 
The  proof  must  be, 

— clear  and  convincing  beyond  a  reason- 
able doubt.  Northwestern  &  P.  Hypotheek 
Bank  v.  Ranch,  5  Idaho,  752,  51  Pac.  764; 
Gray  v.  Law,  6  Idaho,  559,  96  Am.  St. 
Rep.  280,  57  Pac.  435;  Strauch  v.  Hatha- 
wav,  101  III.  11,  40  Am.  Rep.  193;  Ogdea 
Bldg.  k  L.  Asso.  v.  Mensch,  196  111.  554, 
89  Am.  St.  Rep.  330,  63  N.  E.  1049;  Young 
T.  Harris,  74  ill.  App.  667;  Hill  v.  Horse, 
Creek  Coal  Land  Co.  70  W.  Va.  221,  73  S, 
E.  718; 

—clear  and  convincing.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Nelson,  103  17.  S.  544, 
26  L.  ed.  436;  Brady  v.  Cole,  164  IlL  116, 
45  N.  E.  438;  Morrison  v.  Porter,  35  Minn. 
425,  59  Am.  Rep.  331,  20  N.  W.  54;  Comings 
V.  Leedy,  114  Mo.  454,  21  S.  W.  804 ;  Bohan 
V.  Casey,  6  Mo.  App.  101;  Morrison  ▼.  Mc- 
Kee,  11  Mo.  App.  594;  Davis  v.  Kellv,  62 
•Neb.  642,  87  N.  W.  347;  Rouse  ▼.  Witte, 
81  Neb.  368,  116  N.  W.  43;  McCardia  v. 
Billings,  10  N.  D.  373,  88  Am.  St.  Rep. 
729,  87  N.  W.  1008;  Willis  v.  Baker,  75 
Ohio  St.  291,  79  N.  £.  466;  Ford  v.  Os- 
borne, 45  Ohio  St.  1,  12  N.  E.  626 ;  Feagles 
V.  Tanner,  20  Ohio  C.  C.  86,  11  Ohio  C.  D. 
172; 

—clear  and  satisfactory.  Herrick  ▼.  Mos- 
grove,  67  Iowa,  63,  24  N.  W.  594;  Spenco' 
V.  Razor,  251  111.  278,  96  N.  E.  300;  Mc^ 
Pherson  v.  Sanborn,  88  III.  150;  Tnnison 
V.  Chamblin,  88  111.  378;  W>bb  v.  Webb, 
87  Mo.  5<0;  Riecke  v.  WestenhofT,  10  Mo. 
App.  358;  Louden  v.  Blythe,  27  Pa.  22,  67 
Am.  Dec.  442;  Swiger  v.  Swiger,  58  W.  Va. 
119,  52  S.  E.  23; 

—clear,  cogent,  and  convincing.  Mather 
V.  Jarel,  33  Fed.  366;  Pierce  v.  Fea^ns. 
39  Fed.  687;  Rust  v.  GofT,  94  Mo.  511,  7 
S.  W.  418;  Mays  v.  Pryce,  95  Mo.  603,  8 
S.  W.  731;  Fifer  v.  McCarty,  —  Mo.  — , 
147  S.  W.  833:  Davis  v.  Davis,  146  N.  C. 
163,  59  S.  E.  659;  Adams  v.  Smith,  11  Wyo. 
200,  70  Pac.  1043; 

— clear,  exast,  and  convincing.  Sellers 
V.  Grace,  150  Ala.  181,  43  So.  716;  Orendoff 
V.  Suit,  167  Ala.  563,  52  So.  744; 

— ^full,  convincing,  and  conclusive.  Ken- 
nedy V.  Security  «ldg-  &  Sav.  Aaao.  — 
Tenn.  — ,  57  S.  W.  388; 

—clear,  convincing,  and  aatiafaetery. 
Warrick  v.  Hull,  102  111.  280;  Cohunbiaa 
Bldg.  &  L.  Asso.  V.  Leeds,  128  III.  App. 
195;  Goulet  V.  Dubreuille,  84  Minn.  72,  M 
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N.  W.  779;  Sheridan  County  ▼.  McKinney, 
70  Neb.  223,  115  N.  W.  548,  reversing  on 
rehearing  the  opinion  in  79  Neb.  220,  112 
N.  W.   329;    McGuire   t.  Wilson,   6   Neb. 
(Unof.)   540,  99  N.  W.  244;   Smith  T.  Al- 
lis,  62  Wis.   337,   9   N.   W.   155;    German 
Bank  v.  Muth,  96  Wis.  342,  71  N.  W.  361; 
Winn  V.  Itzel,  125  Wis.  19,  103  N.  W.  220; 
— strong  and   convincing   and   satisfying 
the  mind  of  the  court  with  reasonable  cer- 
tainty.   Spring^eld  Engine  &,  Thresher  Co. 
▼.  Donovan,   147   Mo.   622,  49   S.   W.  500; 
— so   clear    and   convincing   that   it   has 
not  the  appearance  of  being  prompted  by 
interest  or  selfish  motives,     \\estern  Loan 
&  Sav.  Co.  V.  Waisman,  32  Wash.  644,  73 
Pac.  703; 

— clear,  conYincing,  and  satisfactory,  es- 
tablishing the  defense  beyond  all  reason- 
able controversy.  Linde  ▼.  Gudden,  109 
Wis.  326,  86  N.  W.  323; 

— clear  and  convincing  and  must  over- 
come to  a  moral  certainty.  Rosa  v.  Har- 
ney, 139  111.  App.  513;  Northwestern  Loan 
&  Bkg.  Co.  ▼.  Jonasen,  11  S.  D.  566,  79  N. 
W.  840; 

— clear,  convincing,  and  conclusive,  reach- 
ing a  high  decree  of  certainty,  and  leaving 
upon  the  mind  no  fair,  just  doubts.  Free- 
man y.  Blount,  172  Ala.  655,  55  So.  293; 
Smith  V.  McGuire,  67  Ala.  34; 

— clear,  cogent,  and  convincing,  so  as  to 
satisfy  the  mind  beyond  reasonable  con- 
troversy- Bell  V.  Castelberry,  96  Ark.  564, 
132  S,  W.  649; 

— plain  and  convincing  beyond  reason- 
able controversy.  Linton  v.  National  L. 
Ins.  Co.  44  C.  C.  A.  54,  104  Fed.  584; 

— clear,  strong,  cogent,  and  convincing. 
Green  leaf -Johnson  Lumber  Co.  v.  Leonard, 
145  N.  C.  339,  59  S.  E.  134; 

— so  clear,  strong,  and  convincing  as  to 
exclude  every  reasonable  doubt.  Patnode  v. 
Deschenes,  15  N.  D.  100,  106  N.  W.  673; 

— ^so  clear,  strong,  and  convincing  as  to 
present  no  loop  hole  of  escape  from  its 
power.  Calumet  &  C.  Canal  &  Dock  Co.  v. 
Russell,  68  III.  426; 

— clear  and  decided  preponderance  of  evi- 
dence. Albright  y.  Stevenson,  227  Mo.  333, 
126  S.  W.  1027  (especially  must  this  be  so 
where  the  officer  himself  is  the  real  bene- 
ficiary of  the  conveyance,  where  he  is  shown 
to  have  received  such  benefit,  and  where 
he  is  charged  with  forgery  as  well  as  a 
false  certificate.  The  presumption  in  favor 
)f  the  regularity  of  his  acts  will  not  arise 
jntil  those  charges  are  determined  favor- 
ibly  to  him).  Barrett  ▼.  Davis,  104  Mo. 
>49,  16  S.  W.  377. 

Other  expressions  used  are  clear  proof 
(Moog  v.  Strang,  69  Ala.  98;  Holt  v. 
Hoore,  37  Ark.  145) ;  clearest,  strongest, 
ind  most  convincing  (Hart  v.  Sanderson,  18 
^a.  103) ;  clearest  proof  (Spurgin  v. 
Praub,  66  111.  170) ;  clearest,  strongest, 
ind  of  most  convincing  character,  and  by 
liainterested  witnesses  (Kerr  v.  Russell, 
9  111.  666,  18  Am.  Rep.  634) ;  so  full  and 
atisfactory  as  to  convince  the  mind  that 
he  certificate  is  false  or  forged  (Griffin  v. 
JriflRn,  126  111.  430,  17  N.  E.  782) ;  strong 
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and  assuring  (Hughes  y.  Coleman,  10  Bush, 
246) ;  such  as  to  leave  no  reasonable  doubt 
(DeBlanc  v.  Martin,  2  Rob.  (La.)  82); 
a  plain  case  (Hourtienne  v.  Schnorr,  33 
Mich.  274);  satisfactory  evidence  (Shelden 
y.  Freeman,  116  Mich.  646,  74  N.  W.  1004) ; 
clear  and  conclusive  (Ray  v.  Crouch,  10 
Mo.  App.  321 ) ;  direct  and  positive  evi- 
dence (Hrocking  v.  Straat,  17  Mo.  App. 
296) ;  clear,  strong,  and  convincing  (Spivey 
y.  Rose,  120  N.  C.  163,  "26  S.  E.  701 ; 
Nimocks  v.  Mclntyre,  120  N.  C.  325,  26  S. 
E.  922;  Benedict  v.  Jones,  129  N.  C.  470, 
40  S.  E.  221) ;  most  convincing  proof 
(Earle  y.  Chace,  12  R.  I.  374) ;  clear,  credi- 
ble, and  satisfactory  (Montgomery  v.  Hob- 
son,  Meigs,  437) ;  full  and  convincing  (Rol- 
lins y.  Menager,  22  W.  Va.  461). 

"The  rule  governing  the  action  of  trial 
courts,  as  well  as  appellate  courts  with 
power  to  review  the  facts,  seems  to  be  uni- 
form in  all  the  states  to  the  extent  of 
requiring  that  a  certificate  of  acknowledg- 
ment should  not  be  overthrown  upon  evi- 
dence of  a  doubtful  character,  such  as  the 
unsupported  testimony  of  interested  wit- 
nesses, nor  upon  a  bare  preponderance  of 
evidence,  but  only  on  proof  so  clear  and 
convincing  as  to  amount  to  a  moral  cer- 
tainty." Albany  County  Sav.  Bank  y.  Mc- 
Carty,  149  N.  Y.  80,  43  N.  E.  427;  Bennett 
y.  Edgar,  46  Misc.  231,  93  N.  Y.  Supp.  203. 

Evidence  to  contradict  a  certificate 
should  be  of  the  clearest  and  most  satis- 
factory character;  it  should  be  above  sus- 
picion; consistent  with  itself  and  free  from 
contradictions,  intrinsically  probable,  so 
persuasive  in  its  character  that  the  judi- 
cial mind  can  rest  upon  it  with  Ihe  convic- 
tion that  the  ends  of  justice  will  be  sub- 
served by  giving  it  effect  as  the  basis  of  a 
decree.  Lewars  y.  Weaver,  121  Pa.  268, 
15  Atl.  514. 

It  should  by  its  completeness  and  re- 
liable character  fully  and  clearly  satisfy 
the  court  that  the  certificate  is  untrue  and 
fraudulent.  Marston  y.  Brittenham,  76  111. 
611. 

In  Williams  y.  Robson,  6  Ohio  St.  610, 
the  allegation  of  falsity  of  the  certificate 
was  dismissed  because  the  proof  failed  to 
satisfy  the  court  of  its  truth. 

Where  the  statute  requires  certain  for- 
malities in  taking  acknowledgments,  as, 
for  example,  the  acknowledgment  of  a  mar- 
ried woman,  in  order  to  overturn  the  pre- 
sumed verity  of  the  certificate  the  evidence 
must  not  only  preponderate,  but  must  make 
it  manifest  to  the  mind  of  the  court,  that 
the  statute  has  not  been  ccnnplied  with. 
Jett  y.  Rogers,  12  Bush,  564. 

In  case  an  alleged  grantor  claims  the 
signature  is  a  forgery,  in  order  to  over- 
throw the  certificate  the  evidence  must  be 
such  as  will  leave  no  doubt  that  the  officer 
has  been  guilty  of  fraud  or  mistake.  Duff 
V.  Virginia  Iron,  Coal  ft  Coke  Co.  130  Ky. 
281,  124  S.  W.  309. 

Clearly  the  certificate  must  stand  when 
the  conflicting  evidence  largely  preponder- 
ates in  favor  of  it.  Wooldridge  y.  Wool- 
dridge,  69  W.  Va.  664,  72  S.  E.  664. 
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Tike  certificate  supported  by  the  officer's 
testimony  will  not  be  overcome  by  evidence 
vague,  meager,  and  inconclusive.  Cover  v. 
Manaway,  115  Pa.  338,  2  Am.  St.  Rep.  652, 
8  Atl.  393. 

Generally,  a  mere  preponderance  of  evi- 
dence is  not  sufficient  to  overcome  the  cer- 
tificate. Linton  v.  National  L.  Ins.  Co.  44 
C.  C.  A.  54,  104  Fed.  584;  Marston.v.  Brit- 
tenham,  76  111.  611;  Strauch  v.  Hathaway, 
101  111.  11,  40  Am.  Rep.  193;  Ogden  Bldg. 
ft  L.  AsBO.  ▼.  Mensch,  196  111.  654,  89  Am. 
St.  Rep.  330,  63  N.  £.  1049;  Ross  v.  Harney, 
139  111.  App.  613;  Columbian  Bidg.  &  L. 
Asso.  v.  Leeds,  128  111.  App.  195;  Jett  v. 
Rogers,  12  Bush,  564;  Greenleaf -Johnson 
Lumber  Co.  v.  Leonard,  145  N.  C.  339,  59 
S.  £.  134;  Ford  v.  Osborne.  46  Ohio  St.  1, 
12  N.  £.  526;  Willis  v.  Baker,  76  Ohio  St. 
291,  79  N.  £.  466;  Feagles  v.  Tanner,  20 
Ohio  C.  C.  86,  11  Ohio  C.  D.  172. 

But  in  Metropolitan  Lumber  Co.  v.  Mc- 
Coleman,  140  Mich.  333,  103  N.  W.  809,  it 
is  said  that  instruments  properly  acknowl- 
edged carry  with  them  a  presumption  of 
genuineness  which  must  be  overcome  by  a 
preponderance  of  evidence. 

In  Bailey  v.  I^andingham,  63  Iowa,  722, 
6  N.  W.  76,  it  was  said  that  the  certificate 
could  be  overcome  only  by  a  strong  pre- 
ponderance of  evidence. 

And  in  Ramsburg  v.  Campbell,  65  Md. 
227,  the  court  required  strong,  disinterested, 
preponderating  evidence. 

And  it  has  been  said  that  an  alteration 
in  the  date  of  a  certificate  may  be  estab- 
lislied  by  a  preponderance  of  evidence.  Gas- 
kins  v.  Alien,  137  N.  C.  426,  49  S.  E.  919. 

h.  Testimony  of  grantor  uncorroborated. 

It  is  the  general  rule  that  a  certificate 
regular  in  form  cannot  be  overcome  by  the 
unsupported  testimony  of  the  grantor. 

For  this  rule  the  following  cases  are  au- 
thority: Northwestern  Mut.  L.  Ins.  Co. 
V.  Nelson,  103  U.  S.  544,  26  L.  ed.  436; 
Mather  v.  Jarel,  33  Fed.  366;  American 
Freehold  Land  Mort.  Co.  v.  James,  105  Ala. 
347.  16  So.  887;  Worrell  v.  McDonald,  66 
Ala.  572;  Coleman  v.  Smith,  55  Ala.  368; 
Miller  v.  Marx,  56  Ala.  32;  Hart  v.  San- 
derson, 18  Fla.  103;  First  Nat.  Bank  v. 
Glenn,  10  Idaho,  224,  109  Am.  St.  Rep. 
204,  77  Pac.  623;  Gray  v.  Law,  6  Idaho, 
659,  96  Am.  St.  Rep,  280,  57  Pac.  435; 
Kosturska  v.  Bartkiewicz.,  241  111.  604,  89 
N.  E.  657;  Huston  v.  Smith.  248  111.  396, 
94  N.  E.  63;  Tuschinski  v.  Metropolitan 
West  Side  Elev.  R.  Co.  176  111.  420,  52  N. 
E.  920;  Post  V.  First  Nat.  Bank,  138  111. 
559,  28  N.  E.  978;  Berdel  v.  Egan,  125  111. 
298,  17  N.  E.  709;  Watson  v.  Watson, 
118  111.  56,  7  N.  E.  95:  Heacock  v.  Lubuke, 
107  111.  396;  McPherson  v.  Sanborn,  88 
111.  1.50;  Kerr  v.  Rnssell,  69  111.  666,  18 
Am.  Rep.  634;  Calumet  &  C.  Canal  &  Dock 
Co.  V.  Russell,  68  111.  426;  Columbian  Bldg. 
&  L.  Asso.  V.  Leeds,  128  111.  App.  195; 
O'Donnell  v.  Kelliher,  62  111.  App.  641; 
Fisher  v.  Stiefel,  62  111.  App.  580,  affirmed 
in  179  111.  59,  53  N.  E.  407;  Foster  v. 
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Latham,  21  111.  App.  165;  Gribben  ▼.  Clem- 
ent, 141  Iowa,  144,  133  Am.  St.  Rep.  157, 
119  N.  W.  696;  Currier  v.  Clark,  145  Iowa, 
613,  124  N.  W.  622;  Cameron  v.  Culkins, 
44  Mich.  631,  7  N.  W.  157;  Goulet  v.  Do- 
breuille,  84  Minn.  72,  86  N.  VV.  779;  Mc- 
Cardia  ▼.  Billings,  10  N.  D.  373,  88  Am. 
St.  Rep.  729,  87  N.  W.  1008;  Baldwin  v. 
Snowden,  11  Ohio  St.  203,  78  Am.  Dec 
303 ;  Earle  v.  Chace,  12  R.  I.  374 ;  Wilkins 
V.  Baker,  77  S.  C.  244,  57  S.  E.  851 ;  Ken- 
nedy v.  Security  Bldg.  &  Sav.  Asso.  — 
Tenn.*  — ,  67  S.  W.  388;  Taylor  v.  Noel, 
—  Tenn.  — ,  69  S.  W.  377;  Weatern  Loan 
&  Sav.  Co.  V.  Waisman,  32  Wash.  644,  73 
Pac.  703;  Drew  v.  Bouffleur,  —  Wash.  — , 
126  Pac.  947;  Smith  v.  Allis,  52  Wis.  337. 
9  N.  W.  165;  Linde  v.  Gudden,  109  Wis. 
326,  86  N.  W.  323.  And  see  other  casea 
cited  in  note  in  6  L.RA.(N.S.)  442  et 
seq. 

So,  where  the  officer's  testimony  is  as 
much  in  support  of  the  certificate  as  ia 
contradiction  of  it,  and  where  there  has 
been  no  fraud,  the  uncorroborated  evidence 
of  a  married  woman  who  cannot  "write,  tha: 
she  did  not  sign,  nor  make  her  mark,  nor 
acknowledge  it,  will  not  overcome  the  cer- 
tificate itself,  especially  when  other  evi- 
dence shows  that  she  relied  on  her  husband 
and  was  willing  to  do  whatever  he  did,  and 
that  she  approved  of  the  signature  and 
adopted  it  and  acknowledged  it  as  her  own. 
First  Nat.  Bank  v.  Glenn,  10  Idaho,  234, 
109  Am.  St.  Rep.  204,  77  Pac.   623. 

Likewise,  a  certificate  regular  and  full 
will  not  be  overcome  bv  va«fue  and  uncer- 
tain  evidence  as  to  whether  the  notary  ex- 
amined a  married  woman  privately  as  to 
her  willingness  to  sign.  Wilkins  v.  Baker. 
77  S.  C.  244,  67  S.  E,  851. 

This  rule  also  applies  to  the  grantor's 
testimony  that  she  never  heard  of  the  mort- 
gagee until  many  years  after  the  execution 
of  the  mortgage,  which  amounts  to  an  in- 
ferential denial  of  her  acknowledgment. 
Currier  v.  Clark,  145  Iowa,  613,  124  N.  W. 
622. 

And  especially  does  the  rule  apply  where 
the  conduct  of  the  grantor  is  inconsistent 
with  his  claim,  and  where  he  has  aban- 
doned the  property  conveyed,  and  main- 
tained silence  upon  the  question  of  his 
acknowledgment  for  almost  fifteen  Tears. 
McCardia  v.  Billings,  10  N.  D.  373,  88  Am. 
St.  Rep.  729,  87  N.  W.  1008. 

Where  the  acknowledgment  is  regular, 
and  the  evidence  tends  to  show  that  the 
grantor  understood  the  meaning  of  the  in-  ' 
strument  and  of  the  acknowledgment,  the 
certificate  will  not  be  overcome  by  evidence 
of  declarations  made  by  the  grantor  years 
afterward  to  the  eflfect  that  she  did  not  un- 
derstand the  instrument,  and  that,  if  she 
had  understood  it,  she  never  would  have 
executed  it.  Taylor  v.  Noel,  —  Tenn.  — , 
59  S.  W.  377. 

Evidence  that  the  notary  could  not  re* 
member  whether  he  actually  explained  any 
particular  part  of  the  instrument  to  a  mar- 
ried woman  grantor,  or  not,  but  that  he 
did  so  if  she  "objected,"  is  insufficient,  in 
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the  abfienoe  of  anj  evidence  showing  that 
she  did  not  fully  understand  the  instrument, 
to  overthrow  the  certificate;  it  does  not 
even  raise  the  issue.  Taylor  v.  Silliman, 
49  Tex.  Civ.  App.  286,   108  S.  W.  1011. 

Although  not  conclusive,  and  although  de- 
nied under  oath,  the  regular  acknowledg- 
ment upon  a  mortgage  furnishes  prima 
facie  evidence  of  its  execution,  and  it  may 
be  read  in  evidence  without  further  proof. 
Wilkins  v.  Moore,  20  Kan.  538. 

It  has  also  been  held  that  where  witness- 
es testifying  in  the  affirmative  on  the  issue 
of  forgery  or  falsity  of  the  certificate  are 
interested,  their  testimony  will  be  care- 
fully scrutinized,  and  if  it  is  full  and  di- 
rect, it  is  entitled  to  the  same  credit  which 
would  be  given  to  the  evidence  of  other  wit- 
nesses whose  credibility  is  affected  only 
by  reason  of  interest.  Freeman  v.  Blount, 
172  Ala.  655,  55  So.  293. 

And  in  People's  Gas  Co.  v.  Fletcher, 
a  case  arising  in  Kansas,  where  the  of- 
ficer's act  is  considered  ministerial,  and  the 
certificate  only  prima  facie  evidence,  it  was 
held  that  it  may  be  impeached,  even  as  to 
innocent  purchasers,  by  the  uncorroborated 
testimony  of  interested  parties. 

And  under  §  1948  of  the  California  Code, 
it  was  held  in  Moore  v.  Hopkins,  83  Cal. 
270,  17  Am.  St.  Rep.  248,  23  Pac.  318,  that 
the  instruction  that  testimony  of  the  gran- 
tor alone  is  insufficient  to  overcome  the  cer- 
tificate was  properly  refused. 

And  in  Borland  v.  Walrath,  33  Iowa,  130, 
a  certificate  was  held  to  be  overcome  by  a 
preponderance  of  evidence,  though  the  court 
was  not  without  doubts,  as  it  was  con- 
sidered safer  to  give  credit  to  the  positive 
evidence  of  a  credible  witness  (grantor), 
than  to  disregard  it  upon  presumptions  that 
were  not  of  the  highest  order. 

Likewise,  in  Wannell  v.  Kem,  57  Mo.  478, 
a  certificate  supported  by  the  notary's  tes- 
timony was  held  overcome  by  the  testimony 
of  the  grantor  alone;  and  this  was  the 
rule  in  Missouri  for  many  years. 

But  in  Comings  v.  Leedy,  114  Mo.  454, 
21  S.  W.  804,  it  was  said  that  the  evidence 
required  to  impeach  a  certificate  must  be 
something  more  than  the  testimony  of  the 
grantor. 

And  two  other  Missouri  cases  agree  that 
a  court  of  equity  should  hesitate  before 
setting  aside  a  conveyance  properly  ac- 
knowledged on  its  face,  on  the  testimony 
of  the  grantor  alone,  holding  that  there 
should  be  at  least  a  concurrence  of  ma- 
terial circumstances.  Bohan  v.  Casey,  5 
Mo.  App.  101;  Biggers  v.  St.  Louis  Mut. 
House  Bldg.  Co.  9  Mo.  App.  210. 

Much  less  can  the  unsupported  testimony 
of  the  grantor  avail  against  the  certificate 
when  the  certifying  offioor  testifies  in  sup- 
port of  it.  Linton  v.  National  L.  Ins.  Co. 
44  C.  C.  A.  54,  104  Fed.  584;  Smith  v.»  Mc- 
Guire,  67  Ala.  34;  Offden  Bldg.  &  L.  Asso. 
V.  Mensoh,  19fi  111.  654,  89  Am.  St.  Rep. 
330,  63  N.  F.  1049:  Fitzsferald  v.  Fitzger- 
ald, 100  111.  385;  Marston  v.  Brittenhara, 
76  111.  611;  Monroe  v.  Poorman,  62  111. 
623;  Washburn  v.  Roesch,  13  111.  App.  268; 
41  L.R.A.(N.S.) 


Hourtienne  v.  Schnoor,  33  Mich.  274;  Davis 
V.  Kelly,  62  Neb.  642,  87  N.  W.  347 ;  Sheri- 
dan County  V.  McKinney,  79  Neb.  223,  115 
N.  W.  548,  reversing  on  rehearing  the  opin- 
ion in  79  Neb.  220,  112  N.  W.  329;  North- 
western Loan  &  Bkg.  Co.  v.  Jonasen,  11  S. 
D.  666,  79  N.  W.  840;  Oppenheimer  v. 
Wright,  106  Pa.  669;  Hill  v.  Horse  Creek 
Coal  Land  Co.  70  W.  Va.  221,  73  S.  E. 
718  (especially  after  thirty  years,  during 
which  time  the  grantor  never  questioned 
the  genuineness  of  the  deed  or  the  certifi- 
cate) ;  Adams  v.  Smith,  11  Wyo.  200,  70 
Pac.  1043. 

For  cases  where  the  officer  testifies 
against  his  own  certificate,  see  heading 
"Self-impeaching  testimony  of  officer,"  III. 
d. 

And  when  the  testimony  of  the  grantor 
is  in  itself  contradictory  and  uncorrobo- 
rated, it  is  not  enough  even  to  go  to  the 
jury  as  against  the  certificate  and  the  oath 
of  the  officer.  Oppenheimer  v.  Wright,  106 
Pa.  569. 

But  in  Wannell  v.  Kem,  57  Mo.  478,  a 
certificate  supported  by  the  notary's  testi- 
mony was  held  to  be  overcome  by  the  tes- 
timony of  the  wife  (grantor)  alone,  that 
the  notary  did  not  acquaint  her  with  the 
contents  of  the  instrument,  nor  examine 
her  apart  from  her  husband,  nor  ask  her 
if  she  executed  the  instrument  voluntarily, 
the  court  saying  that  it  is  simply  a  ques- 
tion of  credibility  with  the  jury;  and  their 
verdict  for  the  grantor  was  not  disturbed. 

Also,  in  Camp  v.  Carpenter,  52  Mich.  375, 
18  N.  W.  113,  a  certificate  supported  by 
doubtful  testimony  of  the  officer  and  unsat- 
isfactory testimony  of  experts  in  handwrit- 
ing was  held  overcome  by  the  grantor's  posi- 
tive denial. 

c,  Te8tifnony  of  grantor  corroborated. 

It  is  generally  said  that  the  testimony 
of  the  grantor  only  slightly  corroborated  is 
also  insufficient  to  overcome  the  certificate. 
Rouse  V.  Witte,  81  Neb.  368,  116  N.  W. 
43. 

Especially  is  this  true  when  the  certifi- 
cate is  supported  by  the  testimony  of  the 
officer.  Van  Orman  v.  McGregor,  23  Iowa, 
300;  Herrick  v.  Musgrove,  67  Iowa,  63,  24 
N.  W.  594. 

The  certificate,  when  supported  by  the 
officer's  testimony,  must  also  stand  as 
against  the  testimony  of  a  married  woman 
grantor  corroborated  bv  her  husband.  Black 
V.  Purnell,  50  N.  J.  Eq.  365,  24  Atl.  548. 

And  the  certificate  alone  will  not  usually 
be  overcome  by  the  testimony  of  a  married 
woman  corroborated  bv  her  husband.  Ford 
v.  Osborne,  45  Ohio  St.  1.  12  N.  E.  526; 
Huffnagle  v.  Etter,  2  Pearson  (Pa.)  350; 
Spencer  v.  Reese,  165  Pa.  158,  30  Atl.  722; 
Grotenkempei*  v.  Carver,  9  Lea,  280. 

And  certainly  not  by  the  testimony  of 
the  husband  alone.  Huffnagle  v.  Etter,  2 
Pearson   (Pa.)   350. 

The  certificate  must  stand  as  against  a 

mere  conflict  of  evidence  between  the  gran- 

*  tor  and  her  husband  on  one  side,  and  the 
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notary  and  mortgagee  on  the  other.  Mc- 
Guire  v.  Wilson,  6  Neb.  (Unof.)  540,  99 
N.  W.  244. 

A  denial  of  the  execution  of  a  mortgage 
by  the  alleged  mortgagor,  and  a  conflict  ^ 
tween  experts  as  to  the  genuineness  of  the 
signature,  will  not  overcome  the  certificate. 
Bennett  ▼.  Edgar,  46  Misc.  231,  93  N.  Y. 
Supp.  203. 

In  case  of  a  denial  by  the  grantor  and  a 
conflict  of  other  evidence,  experts  being  di- 
vided on  the  question  of  the  genuineness 
of  the  signature,  and  the  certifying  officer 
being  dead,  the  certificate  will  not  be  over- 
come. Swiger  v.  Swiger,  68  W.  Va.  119, 
52  S.  E.  23. 

A  certificate  reciting  the  private  exami- 
nation of  the  grantor,  who  is  a  married 
woman,  cannot  be  contradicted  by  testi- 
mony of  herself  and  husband  that  he  was 
present.  Bebout  v.  Old  Kentucky  Mfg.  Co. 
145  Ky.  756,  141  8.  W.  406. 

A  certificate  was  held  not  overcome  by 
testimony  of  husband  and  wife,  and  the  un- 
certain and  contradictory  testimony  of  sup- 
e)rting  witnesses.  Thompson  v.  Southern 
Idg.  ft  L.  Asso.  —  Tenn.  — ,  87  S.  W.  704. 

But  proof  that,  at  the  time  of  the  exe- 
cution of  the  instrument,  the  husband  was 
living  with  a  woman  other  than  his  wife, 
that  the  wife  had  been  in  various  insane 
asylums  before  and  after  the  execution,  and 
testimony  of.  the  notary  that  the  wife  was 
not  the  one  who  acknowledged  before  him 
as  the  wife,  were  held  sufficient  to  overcome 
the   certificate,    even    against   an    innocent 

Purchaser.  Hollohan  v.  Rempe,  141  App. 
>iv.  71,  126  N.  Y.  Supp.  760,  reversing  66 
Misc.  27,  120  N.  Y.   Supp.  901. 

And  proof  that,  after  the  wife  had  been 
examined  and  had  signed  a  deed  in  trust, 
and  before  the  examination  had  been  in- 
dorsed thereon,  she  erased  her  name,  and 
later  still  her  husband  executed  the  same 
and  acknowledged  and  resigned  her  name, 
but  that  there  was  no  subsequent  privy  ex- 
amination of  her,  renders  the  certificate 
untrue  and  fraudulent  and  the  deed  invalid. 
Eldridge  v.  Hunter,  125  Tenn.  309,  40 
L.R.A.(N.S.)   628,  143  S.  W.  892. 

And  it  has  been  said  that  where  a  par- 
ty whose  name  appears  upon  the  instru- 
ment denies  both  the  signing  and  the  ac- 
knowledgment, such  party's  testimony  is 
competent  to  impeach  the  certificate,  espe- 
cially where  corroborated  in  some  degree. 
People's  Gas  Co.  v.  Fletcher. 

A  certificate  will  stand  as  against  the 
testimony  of  the  grantor  corroborated  by 
one  witness.  Spurgin  v.  Traub,  65  III.  170 
(the  witness  being  a  boy  less  than  eleven 
years  of  age  at  the  time  of  the  transaction, 
and  the  son  of  the  grantor)  ;  Blackman  v. 
Hawks,  89  HI.  512  (witness  satisfied  that  it 
was  a  forgery) ;  Warrick  v.  Hull,  102  III. 
280;  Brady  v.  Cole,  164  111.  116,  45  N.  E. 
438;  Bamsburg  v.  Campbell,  65  Md.  227 
(certificate  corroborated  by  the  officer). 

The  certificate  supported  by  the  testimony 
of  the  officer  will  not  be  overcome  by  the 
testimony  of  the  grantor  corroborated  by 
two  witnesses.  Pierce  v.  Feagans,  39  Fed. 
41  L.R.A.(N.8.) 


587  (certificate  had  stood  six  years) : 
Hughes  V.  Coleman,  10  Bush,  246;  Brooks 
V.  Hunt,  26  Ky.  L.  Rep.  608,  82  S.  W. 
296   (certificate  had  stood  thirtj  yean). 

A  certificate  supported  by  the  testimonj 
of  the  officer  and  of  the  mortgagee  has 
been  held  not  overcome  by  the  testimony  ol 
the  grantor  corroborated  by  three  or  four 
members  of  her  family.  Bailey  v.  Landing- 
ham,  53  Iowa,  722,  66  N.  W.  76. 

A  finding  in  favor  of  a  certificate  regu- 
lar on  its  face  will  not  be  set  aside  on  ap 
peal  simply  on  evidence  of  the  grantor  and 
the  officer  tending  to  impeach  it.  Blecke 
V.  Westenhoff,  10  Mo.  App.  358;  Morriacm 
V.  McKee,  11  Mo.  App.  594. 

The  testimony  of  the  grantor  and  the 
opinion  of  experts  that  the  signature  is  not 
his  are  not  sufficient  to  overcome  the  cer- 
tificate.    Tunison  v.  Chamblin,  88  111.  378. 

But  a  certificate  supported  by  the  testi- 
mony of  the  officer  and  of  an  expert  on 
handwriting  was  held  overcome  by  the  testi- 
mony of  the  two  grantors  corroborated  by 
two  other  members  of  the  household  and 
other  circumstances,  all  of  which  were  con- 
vincing beyond  the  shadow  of  a  doubt. 
Northwestern  ft  P.  Hypotheek  Bank  v. 
Ranch,  5  Idaho,  752,  51  Pac.  764. 

And  a  certificate  supported  by  the  opin- 
ion of  the  officer,  in  the  face  of  conflicting 
testimony  of  handwriting  experts,  was  held 
overcome  by  the  testimony  of  the  wife 
(grantor),  corroborated  by  another  witness 
and  strong  circumstantial  evidence.  Mor- 
ris V.  Sargent,  18  Iowa,  90. 

Also  a  certificate  supported  by  the  opin- 
ion of  the  officer  and  the  testimony  of  ex- 
perts has  been  held  overcome  by  clear  and 
explicit  testimony  of  the  grantor  slightly 
corroborated.  Borland  v.  Walrath,  33  Iowa, 
130. 

A  certificate  was  held  overcome  by  the 
testimony  of  the  grantor  fully  sustained  by 
circumstances.  Allen  v.  Lenoir,  53  Miss. 
321. 

And  in  one  case  the  testimony  of  a 
woman  grantor  corroborated  by  her  hus- 
band was  held  sufficient  to  overcome  the 
(!ertificate.  Comings  v.  Leedy,  114  Mo.  454, 
21  S.  W.  804. 


d.  8elf'invpe€iching  testimony  of  o^cer. 

The  notary  may  testify  in  support  of  his 
own  certificate  ( Jansen  v.  McCahill,  22  Cal. 
563,  83  Am.  Dec.  84)  but  there  is  a  di- 
versity of  opinion  as  to  the  admissibility 
of  testimony  of  the  certifying  officer  to 
impeach  his  own  certificate,  and  as  to  its 
weight  if  admitted. 

Some  cases  hold  that  the  officer  should 
not  be  allowed  to  impeach  his  own  certifi- 
cate. Shapleigh  v.  Hull,  21  Colo.  419,  41 
Pac*  1108;  First  Nat.  Bank  v.  Glenn.  10 
Idaho,  224,  109  Am.  St.  Rep.  204,  77  Pac 
623;  Stone  v.  Montgomery,  35  Miss.  83; 
Hockman  v.  McClanahan,  87  Va.  33,  12  S. 
E.  230;  Wooldridge  v.  Wooldridge,  89  W. 
Va.  554,  72  S.  E.  654. 

Public  policy  forbids  the  oflSoer  is  la- 
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peach  his  own  certificate.    Central  Bank  t. 
Copeland,  18  Md.  305,  81  Am.  Dec.  507. 

The  officer  taking  the  acknowledgment 
will  not  be  allowed  to  stultify  himself  by 
showing  that  the  statements  contained  in 
his  certificate  are  not  true.  Kennedy  v.  Ten 
Broeck,  11  Bush,  241. 

It  would  be  mischievous  in  the  extreme 
to  permit  the  officer  to  appear  as  a  witness 
and  falsify  his  own  solemn  act.  Such  a 
course  would  expose  weak  or  dishonest  men 
to  the  most  dangerous  temptations,  and 
render  the  tenure  of  property  unsafe  and 
precarious  by  subjecting  the  evidences  of 
title  under  which  it  is  held  to  the  frail 
and  uncertain  memory,  or  to  the  corrup- 
tion, of  officers  who  have  in  due  form  certi- 
fied the  regularity  of  their  acts.  Stone  v. 
Montgomery,  35  Miss.  83. 

In  other  eases  it  is  held  that  the  officer 
may  impeach  his  own  certificate.  McCur- 
ley  v.  Pitner,  65  111.  App.  10;  Comings  v. 
Leedy,  114  Mo.  454,  21  S.  W.  804;  Louden 
V.  Blythe,  16  Pa.  532,  55  Am.  Dec.  527; 
Garth  v.  Fort,  15  Lea,  683;  Ronner  ▼. 
Welcker,  00  Tenn.  623,  42  S.  W.  430. 

When  the  officer  is  a  party  in  interest, 
he  may  testify  against  his  certificate.  Ste- 
venson V.  Brasher,  00  Ky.  23,  13  S.  W.  242. 

He  may  testify  against  his  certificate  as 
between  the  original  parties  or  their  priv- 
ies, and  the  fact  that  he  is  the  officer  sim- 
ply aflfects  his  credibility,  not  his  compet- 
ency. Davis  V.  Monroe,  187  Pa.  212,  67 
Am.  St.  Rep.  581,  41  Atl.  44. 

The  officer  may  testify  as  to  the  legal 
incapacity  of  the  grantor  at  the  time. 
Truman  v.  Lore,  14  Ohio  St.  144. 

The  notary,  who  was  most  conversant 
with  the  facts  recited  in  his  certificate,  was 
of  all  persons  the  most  'competent  to  testi- 
fy on  the  subject,  whether  in  support  or  in 
impeachment  of  the  verity  of  its  statements. 
The  only  rule  that  could  possibly  close  his 
mouth  as  a  witness  would  be  one  making 
his  oertificate  absolutely  conclusive,  one 
that  would  preclude  him  or  anybody  else 
from  calling  in  question  the  verity  of  that 
certificate;  and  the  rule  has  long  been  set- 
tled the  other  way.  So  the  officer  may  testi- 
fy that  he  did  not  read  or  explain  the  in- 
struments to  a  married  woman  grantor. 
Mays  ▼.  Pryce,  05  Mo.  603,  8  S.  W.  731. 

And  in  Kansas,  the  acknowledging  officer 
does  not  act  in  a  judicial  capacity,  and  his 
certificate  is  not  regarded  as  conclusive. 
His  mistakes  may  be  explained  and  cor- 
rected by  proper  proof  as  readily  as  mis- 
takes of  any  other  ministerial  officer,  and 
he  may  testify  as  jto  duress  exercised  upon 
a  grantor  in  a  deed.  Heaton  v.  Norton 
County  State  Bank,  50  Kan.  281,  52  Pac. 
876. 

The  officer  may  testify  to  facts  which, 
while  not  contradicting  his  certificate,  may 
incidentally  operate  upon  the  legal  effect 
of  the  instiniment  acknowledged,  that  is, 
collateral  facts  not  confiicting  with  what 
he  has  certified.  Highberger  t.  Stiffler,  21 
Md.  338,  83  Am.  Dec.  503. 

Testimony  of  the  officer  that  the  acknowl- 
edgment was  taken  out  of  his  jurisdiction 
41  I.,R»A,(N,S.) 


is  admissible.  Jackson  ex  dem.  Wyckoff 
V.  Humphrey,  1  Johns.  408. 

The  officer  may  testify  that  he  did  not 
actually  know  the  party  making  the  ac- 
knowledgment. Kranichielt  v.  Slattery,  12 
Misc.  06,  33  N.  Y.  Supp.  27;  Watson  v. 
Campbell,  28  Barb.  421. 

But  a  certificate  cannot  be  rebutted  by 
proof  of  oral  declarations  of  the  officer  not 
made  in  the  course  of  his  official  duty,  but 
long  after  the  oertificate  was  executed,  to 
the  effect  that  he  actually  did  not  know  the 
party  making  the  acknowledgment.  Kra- 
nichfelt  v.  Slattery,  supra. 

According  to  Winn  v.  Itzel,  125  Wis.  10, 
103  N.  W.  220,  while  the  admission  of  tes- 
timony from  the  officer  to  impeach  his  own 
certificate  is  a  gross  impropriety,  it  may 
be  allowed;  such  testimony,  however,  if 
unsupported,  will  not  suffice  to  falsify  the 
oertificate,  especially  when  the  certificate 
is  supported  by  other  testimony. 

A  certificate  by  two  magistrates,  one  of 
whom  is  dead,  will  not  be  overcome  by  the 
testimony  of  the  other  given  seven  years 
after  the  execution  of  the  certificate,  at  a 
time  when  the  magistrate  is  seventy-three 
years  of  age.  Romanes  v.  Fraser,  16  Grant, 
Ch.  (U.  G.)  07,  s.  e.  on  rehearing,  17  Grants 
Ch.   (U.  C.)   267. 

And  the  testimony  of  the  officer  against 
his  own  certificate  after  eight  years  is  not 
entitled  to  much  weight.  Riecke  v.  West- 
enhoff,  10  Mo.  App.  358. 

And  a  certificate  bearing  the  seal  of  the 
notary,  supported  by  the  admission  of  the 
mortgagor  that  the  acknowledgment  is  gen- 
uine, is  not  to  be  overcome  by  the  testi- 
mony of  one  whose  name  is  the  same  as 
that  of  the  notary,  that  he  did  not,  to  the 
best  of  his  recollection,  take  the  acknowl- 
edgment, and  that  he  knew  of  no  other 
notary  ip  a  city  of  250,000  of  the  same 
name,  corroborated  by  the  certificate  of  the 
secretary  of  state  that  but  one  notary  of 
that  name  had  been  appointed.  Wright  ▼. 
Bundy,  11  Ind.  308.  H.  C.  Sh. 
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STATE  OF  MINNESOTA  EX  REL.  WIL- 
LIAM  H.  MASON,  Appt., 

V. 

CONSUMERS'  POWER  COMPANY,  Respt. 
(—  Minn.  — ,  137  N.  W.  1104.) 

Electric  company  ^  discrimination. 

1.  A  public  service  corporation,  which 
has  accepted  a  franchise  from  a  city  au- 
thorizing it  to  operate  therein  is  bound  by 
the  implication  of  the  law  to  make  no  un- 
reasonable discriminations  between  those  to 

Headnotes  by  Philip  E.  Brown,  J. 

Note.  ^  A  dil  igent  search  has  failed  to 
disclose  any  other  than  the  reported  case 
in  which  the  question  has  arisen  whether 
the  duty  to  obtain  the  consent  or  right 
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whom  service  is  or  is  to  be  furnished;  that 
is,  it  must  not  be  partial,  and  must  serve 
all  alike  who  are  similarly  circumstanced 
with  reference  to  its  system,  or  who  are 
members  of  any  class  which  it  has  under- 
taken or  is  otherwise  bound  to  serve. 

Same  ^  public  serrice  ^  eminent  do- 
main. 

2.  A  corporation  organized  to  supply 
electric  service  to  the  cities  of  the  state 
and  the  inhabitants  of  such  cities  is  a  pub- 
lic service  corporation  within  the  rule  above 
announced,  especially  in  view  of  Rev.  Laws, 
§  2927,  giving  such  a  corporation  the  right 
to  use  the  highways  of  the  state  for  the 
purpose  of  constructing  its  lines,  and  of 
the  fact  that  such  service  is  a  public  serv- 
ice, in  aid  of  which  the  power  of  eminent 
domain  may  be  exercised. 

Evidence  ^  sufficiency. 

3.  Evidence,  in  mandamus  to  compel  an 
electric  light  company  to  furnish  electric 
service  to  relator's  house,  considered,  and 
held  to  show  that  such  house  was  situated 
within  a  zone  of  service  already  established 
by  the  respondent,  and  was  therefore  prima 
facie  entitled  to  the  same  service  furnished 
to  other  houses  within  the  same  zone. 

Same  —  Judicial  notice  *  consumer  — 
connection  with  plant. 

4.  The  court  will  judicially  notice  that, 
when  an  application  is  made  to  a  public 
service  corporation  for  a  public  service, 
such  as  water,  gas,  electric  liglit  or  power, 
or  telephone  service,  certain  things  have  to 
be  done  in  order  to  connect  the  applicant's 
premises  with  the  company's  system,  and 
that  the  company,  and  not  the  applicant, 
usually  attends  to  such  matters,  excej)t  in 
BO  far  as  they  may  be  controlled  by  special 
rules  and  regulations  applicable  to  the  par- 
ticular service. 

Same  ^  stringing     wires  —  obtaining 
consent. 

5.  The  court  will  judicially  notice  that 
cities  are  divided  by  streets  and  alleys  into 
blocks  and  subdivisions  of  blocks;  that  pub- 
lic service  corporations  using  wires  for  the 
distribution  of  the  service  supplied  by  them, 
such  as  telephone  and  electric  light  service, 
customarily  set  poles  in  the  streets  and  al- 
leys, and  string  wires  along  and  across  the 
same;  that  such  wires  frequently  cross  the 
streets  and  alleys;  that  many  persons  are 
served  by  such  wires  so  strung  above  and 
across  the  streets  and  alleys ;  and  that  when 
the  consent  of  the  city  is  necessary,  in  or- 
der that  the  service  company  may  lawfully 
set  such  poles  and  string  such  wires  as  may 
be  necessary  to  carry  the  service  to  the 
persons  so  served  and  to  be  served,  the  com- 
pany, and  not  its  patrons  or  applicants  for 
service,  usually  attends  to  the  ootaining  of 
the  necessary  consent  of  the  city  to  the  use 
of  the  streets,  by  application  to  the  council 
or  otherwise. 


Same  ^  presumption  ^  castom  as  to 
connections  ^  burden  of  proof. 

6.  In  the  absence,  therefore,  of  evidence 
of  a  contrary  custom,  in  mandamus  pro- 
ceedings to  compel  the  furnishing  of  service, 
it  will  be  presumed  that  the  respondent,  an 
electric  light  company,  follows  the  usual 
custom  and  itself  performs  the  details  in- 
cident to  the  connection  of  its  lines  with 
the  premises  of  applicants  for  service;  and 
hence,  where  it  appears  that  an  applicant 
for  service  whose  house  is  in  an  established 
service  zone  has  made  proper  application 
and  demand  upon  the  respondent,  and  has 
his  house  equipped  to  receive  the  service, 
his  right  to  the  writ  is  prima  facie  estab- 
lished— the  burden  of  establishing  a  con- 
trary custom  being  upon  the  respondent, 
as  is  also  the  burden  of  establishing  any  de- 
fense predicated  upon  its  inability,  througfa 
physical,  legal,  financial,  or  other  obstacles, 
to  furnish  the  service  demanded. 

'  Electric  company  ^  connection  by  pa- 
tron ^  discrimination. 

7.  It  is  unreasonable  discrimination  for 
an  electric  light  company  to  require  an  ap- 
plicant for  service  to  procure  for  it  a  right 
of  way  to  his  premises,  when  such  condition 
is  not  imposed  upon  other  applicants  and 
patrons. 

Same  —  extensions  ^  duty  to  make. 

8.  A  provision  in  an  ordinance  g^ranting 
a  franchise  to  an  electric  light  company, 
that  the  city  should  not  require  the  com- 
pany to  make  "extensions,"  except  upon 
certain  conditions,  held  not  to  affect  the 
right  of  a  resident  in  an  established  service 
zone  to  invoke  the  aid  of  the  courts  to  com- 
pel the  company  to  connect  his  premises 
with  its  line. 

Same  ^  ordinance  ^  effect. 

9.  Such  provision  held  not  to  affect  the 
mutual  rights  and  obligations  of  the  com- 
pany and  the  individual  residents  of  an  es- 
tablished service  zone. 

Mandamus  ^  public  service  ^  compell* 
ing. 

10.  Mandamus  is  the  proper  remedy  to 
compel  a  public  service  corporation  to  fur- 
nish service  to  an  individual  applicant 
therefor. 

Same  —  scope  ^  method  of  service. 

11.  The  mandate  of  a  writ  of  mandamus 
to  compel  an  electric  light  company  to  fur* 
nish  electric  service  to  the  relator  should, 
under  the  established  facts  herein,  be  mere- 
ly that  the  respondent  must  furnish  such 
service,  without  specifying  the  manner  in 
which  such  duty  is  perfsrmed. 

(October  25,  1912.) 

A  PEAL  by  relator  from  an  order  of  tbs 
District  Court  for  Ramsey  County  de- 
nying his  motion  for  new  trial   after  the 


necessary  to  enable  a  public  service  cor- 
poration, such  as  an  electric,  gas,  telegraph, 
or  telephone,  or  water  company,  to  supply 
an  applicant,  is  incumbent  on  the  applicant 
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or  the  company.  The  right  to  compel  a 
consumer  to  pay  for  the  connection  with 
water  mains  is  covered  in  note  to  Bothwell 
V.  Consumers'  Co,  24  L.R,A.(N.S.)  435. 
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overrulii)g  of  his  motion  for  judgment  on 
the  findings  or  for  amended  findings  and 
judgment  thereon  in  a  mandamus  proceed- 
ing to  compel  respondent  to  furnish  elec- 
tric service  to  relator's  residence.  Re- 
versed. 
'    The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Mason,  in  propria  per- 
sona: 

The  line  or  connection  which  relator  seeks 
to  have  installed  is  merely  subsidiary,  and 
in  no  sense  an  invasion  of  new  territory. 
Volmer's  Appeal,  115  Pa.  166,  8  Atl.  223; 
Trenton  Street  R.  Co.  v.  Pennsylvania  R. 
Co.  63  N.  J.  Eq.  276,  49  Atl.  483. 

Section  8  of  the  franchise  ordinance  is 
void,  as  beyond  the  power  of  the  common 
council  of  the  city  of  St.  Paul  to  enact. 

Michigan  Tcleph.  Co.  v.  Benton  Harbor, 
121  Mich.  512,  47  L.R.A.  104,  80  N.  W.  386; 
Michigan  Teleph,  Co.  v.  St.  Joseph,  121 
Mich.  502,  47  L.R.A.  87,  80  Am.  St.  Rep. 
520,  80  N.  W.  383;  Summit  Twp.  v.  New 
York  &  N.  J.  Teleph.  Co.  67  N.  J.  Eq.  123, 
41  Atl.  146;  Wisconsin  Teleph.  Co.  v.  Mil- 
waukee,  126  Wis.   1,   1    L.R.A.(N.S.)    681, 

110  Am.  St.  Rep.  886,  104  N.  W.  1009;  State 
ex  rel.  Wisconsin  Teleph.  Co.  v.  Sheboygan, 

111  Wis.  23,  866  N.  W.  657;  State  ex  rel. 
St.  Paul  t.  St.  Paul  City  R.  Co.  78  Minn. 
331,  81  N.  W.  200;  State  ex  rel.  St.  Paul  v. 
Minnesota  Transfer  R.  Co.  80  Minn.  108, 
50  L.R.A.  656,  83  N.  W.  35;  Flynn  v.  Little 
Falls  Electric  &  Water  Co.  74  Minn.  186, 
77  N.  W.  38,  78  N.  W.  106;  Wabash  R.  Co. 
V.  Defiance,  167  U.  S.  88,  100,  42  L.  ed. 
87,  92,   17  Sup.  Ct.  Rep.  748. 

Respondent  has  accepted  a  franchise,  and 
it  must  live  up  to  the  obligations  imposed 
by  law  on  the  possessor  of  such  franchise, 
though  its  exercise  involves  financial  loss 
in  particular  cases. 

Public  Service  Commission  v.  New  York 
R.  Co.  136  N.  Y.  Supp.  720;  Birmingham 
Waterworks  Co.  v.  Birmingham,  —  Ala.  — , 
58  So.  204. 

Messrs.  Denegre  A  McDermott  for  re- 
spondent. 

Philip  K.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Mandamus  to  compel  the  respondent  to 
furnish  electric  service  to  the  relator's  resi- 
dence in  the  city  of  St.  Paul.  An  alterna- 
tive writ  was  issued;  but,  after  hearing 
had  and  upon  findings  made,  such  writ  was 
quashed,  whereupon,  from  an  order  deny- 
ing the  relator's  motion  for  a  new  trial, 
prayed  for  on  the  grounds  that  the  court 
erred  in  overruling  the  relator's  motion  for 
judgment  upon  the  findings,  or  f6r  amend- 
ed findings  and  judgment  thereon,  the  re- 
lator appealed. 

1.  The  respondent  is,  and  during  all  the 
41  I.,R.A.(N,S.) 


times  hereinafter  mentioned  has  been,  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  this  state,  with  power  to 
generate,  distribute,  and  supply  electric  cur- 
rent for  light,  heat,  and  power,  and  other 
purposes,  to  the  cities  of  the  state  and  the 
inhabitants  of  such  cities,  and  by  virtue  of 
certain  ordinances  is,  and  at  all  times  ma- 
terial to  the  issues  involved  in  this  case  has 
been,  authorized  to  carry  on  its  said  busi- 
ness in  the  city  of  St.  Paul.  Being  a  cor- 
poration organized  and  empowered  to  per- 
form a  public  service,  and  having  accepted 
a  franchise  from  the  city  authorizing  it  to 
operate  therein,  it  is  bound  by  the  implica- 
tion of  the  law  to  make  no  unreasonable 
discriminations  between  those  to  whom  the 
said  service  is  to  be  furnished;  that  is,  it 
must  not  be  partial,  and  must  serve  alike 
all  who  are  similarly  circumstanced  with 
reference  to  its  system,  or  who  are  mem- 
bers of  any  class  to  which  it  has  under- 
taken or  is  otherwise  bound  to  furnish  serv- 
ice. State  ex  rel.  Latshaw  v.  W^ater  &  Light 
Comrs.  105  Minn.  472,  127  Am.  St.  Rep. 
581,  117  N.  W.  827;  Minnesota  Canal  A; 
Power  Co.  ▼.  Koochiching  Co.  97  Minn. 
429,  450,  5  L,R.A.(N.S.)  638,  107  N.  W.  405, 
7  Ann.  Cas.  1182.  This  is  the  rule  almost 
universally  applied  to  telephone  companies 
(State  ex  rel.  Latshaw  v.  Water  &  Light 
Comrs.  105  Minn.  472,  477,  127  Am.  St.  Rep. 
581,  117  N.  W.  827;  State  ex  rel.  Gwynn 
V.  Citizens'  Teleph.  Co.  61  S.  C.  83,  65  L.R«A. 
139,  85  Am.  St.  Rep.  870,  39  S.  E.  257; 
Chesapeake  k  P.  Teleph.  Co.  v.  Baltimore 
&  O.  Teleg.  Co.  66  Md.  399,  59  Am.  Rep. 
167,  7  Atl.  809  (Central  Union  Teleph.  Co. 
▼.  Stafe,  10  Am.  St.  Rep.  114,  and  note 
[118  Ind.  194,  19  N.  E.  604]),  water  com- 
panies (Haugen  v.  Albina  Light  ft  Water 
Co.  21  Or.  411,  14  L.R.A.  424,  28  Pac.  244), 
gas  companies  (State  ex  rel.  Latshaw  v. 
Water  &  Light  Comrs.  105  Minn.  472,  477, 
127  Am.  St.  Rep.  581,  117  N.  W.  827;  Rush- 
ville  V.  Rushville  National  Gas  Co.  15  L.R.A. 
321,  and  note  [132  Ind.  675,  28  N.  E.  863]), 
and  electric  light  companies  (Snell  v.  Clin- 
ton Electric  Light,  Heat  &  P.  Co.  196  111. 
626,  68  L.R.A.  284,  89  Am.  St.  Rep.  341,  63 
N.  E.  1082;  Cincinnati,  H.  &  D.  R.  Co.  v. 
Bowling  Green,  57  Ohio  St.  336,  41  L.R.A. 
422,  49  N.  E.  121 ;  Schmitt  v.  Edison  Elec- 
tric Illuminating  Co.  58  Misc.  19,  110  N.  Y. 
Supp.  44) ;  and  while  the  rule  has  never 
been  applied  in  this  state  specifically  to 
electric  light  companies,  we  feel  no  hesi- 
tancy in  applying  it  to  such  companies,  es- 
pecially in  view  of  Rev.  Laws  1905,  §  2927, 
giving  them  the  right  to  use  the  highways 
of  the  state  for  the  purpose  of  constructing 
their  lines,  etc.;  and  of  the  decision  in 
Minnesota  Canal  &  Power  Co.  v.  Koochich- 
ing Co.  97  Minn.  429^  450,  5  L.R.A,(N,S.) 


1184 


MINNESOTA  SUPREME  COURT. 


Dor, 


638,  107  N.  W.  405,  7  Ann.  Gas.  1182,  that 
such  Bervice  ib  a  public  service,  in  aid  of 
which  the  power  of  eminent  domain  may 
be  exercised.  Moreover,  §  4  of  the  ordi- 
nance by  which  the  respondent  is  author- 
ized to  exercise  its  corporate  franchises  in 
the  city  of  St.  Paul  provides  that  the  re- 
spondent "shall  at  all  times  during  the 
life  of  this  franchise  [the  franchise  to  oper- 
ate in  the  city]  furnish  and  supply  electric- 
ity to  all  customers  and  applicants  with- 
out discrimination  and  at  reasonable  rates," 
and  "shall  at  all  times  during  the  life  of 
this  franchise  use  and  exert  every  reason- 
able effort  to  continuously  furnish  an  ample 
supply  of  electricity  to  ail  of  its  patrons 
along  its  entire  system  and  ail  enlarge- 
ments and  extensions  thereof." 

Unquestionably,  then,  it  was  and  is  the 
respondent's  duty  to  supply,  without  dis- 
crimination, electric  service  to  all  citisens 
of  St  Paul  whose  property  is  so  situated 
as  reasonably  to  entitle  them  thereto  under 
the  ordinance  and  under  the  general  law 
applicable  to  public  service  corporations, 
and  to  refrain  from  unjust  discrimination 
between  such  citizens.  So  the  next  ques- 
tion is:  Does  the  relator  come  within  this 
class  T  He  claims  that  he  does,  on  the 
ground  that  he  is  a  member  of  a  class  ren- 
dered determinate  by  the  respondent's  own 
acts;  that  is,  that  his  residence  is  within 
a  service  zone  already  established  by  the 
respondent, — his  ultimate  claim  of  a  vio- 
lation of  a  legal  duty  due  him  from  the 
respondent  being  that  it  is  unjust  discrim- 
ination to  deny  him  the  service.  Prima 
facie,  at  least,  we  think  that  this  claim  is 
amply  sustained  by  the  findings,  when  the 
latter  are  taken  together  with  the  undis- 
puted evidence;  for  it  appears  that  the  re- 
lator's premises  are  literally  surrounded 
by  residences  which  are  served  by  the  re- 
spondent. His  residence  is  on  lot  4,  block 
7,  of  Elmer  ft  Morrison's  rearrangement 
of  Macalester  Park,  the  lot  being  on  the 
comer  of  Geneva  and  Amherst  streets.  Sev- 
enty-five feet  to  the  north  of  this  lot  is 
Lincoln  avenue,  across  which  lies  block  5 
of  the  said  rearrangement,  and  in  this 
block  it  appears  that  four  abutters  on 
Lincoln  avenue  are  served  by  the  respond- 
ent. Likewise  the  house  on  lot  3,  block  8, 
immediately  across  Geneva  street,  is  so 
served,  and  also  a  residence  on  lot  3,  block 
10,  Macalester  Park,  diagonally  across  Am- 
herst street  from  the  relator's  lot,  and 
even  in  the  relator's  own  block  7  a  resi- 
dence to  the  east  of  the  relator's  house  is 
served.  In  addition  to  this,  it  appears 
that  several  other  residences  in  the  blocks 
immediately  adjacent  to  block  7  are  served ; 
that  the  respondent  actually  has  a  pole  and 
line  less  than  300  feet  west  of  the  relator's 
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lot,  another  within  the  same  distance  ta  the 
south,  and  a  third  about  250  feet  to  the 
each,  and  that  every  alley  in  the  UociB  to 
the  east,  west,  and  south  of  block  7  contains 
one  of  the  respondent's  lines,  frotn  wbidi 
abutting  lot  owners  are  served;  there  be- 
ing, however,  no  alley  in  block  7,  and  no* 
line  therein,  except  the  individual  service 
wire  presumably  necessary  to  connect  the 
residence  on  lot  2  of  thia  block  with  the 
respondent's  line  in  the  alley  on  which  such 
lot  abuts  on  the  east.  We  think,  therefore^ 
that  it  is  too  clear  for  argument  that  the 
relator  is  within  an  established  service  aone, 
and,  prima  facie  at  least,  entitled  to  the 
same  service  accorded  to  his  neighbora. 

2.  The  next  question,  then,  is:  Has  the 
relator  done  all  that  he  is  called  upon  to  do 
in  order  to  invoke  his  right  to  equal  service 
from  the  respondent?  "The  law  requires 
them,"  said  the  court  in  Chesapeake  &,  P. 
Teleph.  Go.  v.  Baltimore  &  O.  Teleg.  Go.  66 
Md.  399,  59  Am.  Rep.  167,  7  Atl.  809,  speak- 
ing of  telephone  companies,  "to  be  impar- 
tial and  to  serve  all  alike,  upon  compliance 
with  their  reasonable  rules  and  regalations.** 
It  appears  that  the  relator  has  had  his 
house  wired  and  equipped  for  the  use  of 
electricity,  that  he  has  made  due  applica- 
tion for  service,  has  followed  this  with  a 
formal  demand  therefor,  and  now  holds 
himself  ready  to  comply  with  any  and  all 
lawful  conditions  that  may  be  imposed  by 
the  respondent.  Is  this  not  all  that  is  usu- 
ally considered  necessary  to  be  done  by  one 
desiring  service  from  a  public  service  cor- 
poration of  the  class  to  which  the  respond- 
ent belongs?  It  is  a  matter  of  oonmion 
knowledge  that,  when  an  application  is 
made  by  an  individual  for  service  from  such 
a  company,  such  as  for  water,  gas,  electric 
light  or  power,  or  telephone  service,  cer- 
tain things  have  to  be  done  in  order  to  con- 
nect the  applicant's  premises  with  the  com- 
pany's system;  and  we  think  that  it  is 
equally  well  known  that  the  company,  and 
not  the  applicant,  usually  attends  to  sach 
matters,  except  in  so  far  as  they  may  be 
controlled  by  special  rules  and  regulations 
applicable  to  the  particular  service. 

Now,  the  respondent  makes  no  claim  that 
the  relator  has  failed  to  comply  with  any 
of  its  special  rules  or  regulationa  It  does 
not  even  appear  that  the  respondent  has 
any  such.  It  admits  the  relator's  applica- 
tion and  demand,  and  that  his  house  is 
equipped  to  receive  the  service,  and  yet  re- 
fuses to  furnish  it,  basing  such  refusal 
flatly,  and,  aside  from  the  question  as  to 
the  effect  of  a  provision  of  the  franchise  or- 
dinance as  to  extensions,  hereinafter  con- 
sidered, solely  upon  the  ground  that  the 
relator  has  not  procured  for  it  a  right  of 
way    to    his    premises.     More    specifically 
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stated,  the  claim  is  that,  in  order  to  reach 
the  relator's  premises  without  crossing  pri- 
vate property  belonging  to  others,  a  line 
must  be  strung  across  Amherst  street,  and 
possibly  Geneva  street,  and  that  probably 
a  pole  will  have  to  be  set  in  one  of  these 
streets;  that  the  franchise  ordinance  makes 
the  city's  consent  a  condition  precedent  to 
the  right  to  do  these  things,  or  either  of 
them;  that  no  such  consent  hrs  been  ob- 
tained; and  hence  that  the  respondent  can- 
not be  compelled  to  furnish  the  service  to 
the  relator.  The  respondent's  contention  is 
that  this  consent  must  be  obtained  by  the 
relator  before  he  can  insist  upon  being 
served  by  the  respondent,  or  at  least  it 
must  appear  that  the  respondent  has  the 
right  to  string  a  wire  over  these  streets, 
and,  if  necessary,  to  set  poles  therein.  In 
our  view  of  the  case,  however,  the  obtaining 
of  whatever  consent  that  may  be  necessary 
in  order  to  authorize  the  respondent  to 
string  the  wires  and  set  the  poles  as  above 
indicated  is  a  matter  which  must  be  at- 
tended to  by  the  respondent  and  with  which 
the  relator  has  no  direct  concern.  In  other 
words,  the  consent  of  the  city,  if  necessary, 
is  merely  one  of  the  incidental  details  in- 
volved in  the  performance  of  the  respond- 
ent's ultimate  duty  to  furnish  light  to  those 
properly  applying  therefor.  These  matters, 
as  we  have  already  noticed,  are  usually 
looked  after  by  the  public  service  companies, 
and  not  by  the  applicants  for  service. 

More  specifically,  it  is  a  matter  of  com- 
mon knowledge,  and  hence  proper  to  be  ju- 
dicially noticed,  that  cities  are  divided  by 
streets  and  alleys  into  blocks  and  subdi- 
visions of  blocks,  the  blocks  and  subdivi- 
sions thereof  being  very  generally  owned  by 
private  individuals,  and  the  streets  and  al- 
leys being  subject  to  a  public  use  and  under 
the  police  control  of  the  municipality;  that 
public  service  companies,  using  wires  for 
the  distribution  of  the  service  supplied  by 
them,  such  as  telephone  and  electric  light 
companies,  customarily  set  poles  in  the 
streets  and  alleys,  and  string  wires  along 
and  over  and  across  the  same;  that  such 
wires  can  be  strung  only  a  few  hundred  feet 
in  any  direction  without  crossing  a  street 
or  an  alley,  even  where  the  line  is  strung 
upon  poles  set  upon  a  private  right  of  way; 
that  many  persons  are  served  by  these 
wires  or  lines  that  are  thus  strung  along 
and  across  the  streets  and  alleys  as  above 
stated;  and  that  when  the  consent  of  the 
city  is  necessary,  in  order  that  the  company 
may  lawfully  set  such  poles  and  string  such 
wires  as  may  be  necessary  to  carry  the  serv- 
ice to  the  persons  so  served  or  to  be  served, 
the  company,  and  not  its  patrons  or  appli- 
cants for  service,  attends  to  the  obtaining  of 
such  necessary  consent  by  application  to  the 
41  L.R.A.(N.S.) 


council  or  otherwise;  and  it  is  to  the  com- 
pany, and  not  to  its  numerous  patrons,  that 
the  permission  is  granted  and  the  permits' 
issued. 

Such,  then,  being  the  general  custom, 
the  question  is  at  once  suggested  as  to 
whether  this  custom  was  followed  by  the 
respondent  in  its  dealings  with  its  patrons 
generally  throughout  the  city,  and  particu- 
larly in  the  service  zone  involved  in  this 
case,  or,  rather,  the  question  is  whether 
there  is  any  evidence  in  the  case  of  a  differ- 
ent custom;  for,  in  the  absence  of  such  evi- 
dence, the  general  custom  would  be  pre- 
sumed to  obtain,  and  the  relator's  prima 
facie  case  would,  thus  far  at  least,  remain 
unrebutted,  the  burden  of  establishing  the 
different  custom  manifestly  being  upon  the 
respondent,  after  the  relator's  showing  that 
he  had  complied  with  all  the  usual  and  cus- 
tomary conditions  imposed  upon  applicants 
for  service  of  this  kind.  But  upon  the  rec- 
ord before  us  there  can  be  but  one  answer 
to  this  question;  for  there  is  no  suggestion, 
in  either  the  pleadings  or  the  evidence,  to 
indicate  that  the  respondent  has  ever  fol- 
lowed any  other  than  the  general  custom, 
or,  until  now,  has  ever  attempted  to  place 
upon  any  of  its  patrons  the  burden  of  ob- 
taining for  it  a  right  of  way  to  their  prem- 
ises. On  the  contrary,  there  is  evidence  that 
it  has  followed  the  usual  custom;  for  the 
resolution  of  permission,  required  by  the 
franchise  ordinance,  to  use  the  alleys  in 
which  the  respondent's  lines  are  strung  in 
the  service  zone  here  involved,  was  directed 
to  the  Northern  Heating  &  Electric  Com- 
pany, the  respondent's  predecessor,  and  not 
to  its  patrons,  and  the  application  to  the 
commissioner  of  public  works  for  permits  in 
this  same  connection  was  also  made  by  the 
respondent's  predecessor,  and  the  permits 
were  issued  to  the  latter.  There  is,  further- 
more, evidence  that  such  has  been  the  regu- 
lar custom  of  these  two  companies  in  obtain- 
ing such  permits  whenever  needed.  In  ad- 
dition to  this,  it  appears  that  the  respond- 
ent's lines  cross  Amherst  street,  in  this 
same  service  zone,  twice,  and  it  does  not  ap- 
pear that  any  patron  now  being  served  was 
required  to  obtain  the  city's  permission  for 
such  crossings.  There  was  evidence  that  no 
permission  was  obtained  specifically  with 
regard  to  these  crossings,  and  the  relator 
attempted  to  introduce  other  evidence  to 
the  same  effect.  Such  evidence  was  offered, 
however,  solely  for  the  purpose  of  showing 
that  the  city's  consent  was  not  necessary 
in  order  to  legalize  the  stringing  of  wires 
across  these  streets, — a  question  not  mate- 
rial in  our  view  of  the  case,  and  hence  the 
propriety  of  the  court's  rejection  of  this  evi- 
dence need  not  now  be  considered. 

In   the  absence,   then,   of  evidence  of  a 
76 
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contrary  custom,  it  must  be  held,  upon  this 
record  at  least,  that  the  respondent  has  not 
required  other  patrons  and  applicants  to 
procure  for  it  a  right  of  way  upon  and 
across  the  streets  necessarily  u/Md  or 
crossed  in  carrying  the  service  to  them, 
and  that  such  is  not  the  respondent's  usual 
custom.  And  it  follows  that,  in  requiring 
this  of  the  relator,  the  respondent  has  dis- 
criminated against  him.  Cincinnati,  H.  ft 
D.  R.  Co.  V.  Bowling  Green,  67  Ohio  St.  336, 
41  L.R.A.  422,  40  N.  E.  121;  Snell  t.  Clin- 
ton Electric  Light,  Heat  &  P.  Co.  166  111. 
626,  68  L.R.A.  284,  89  Am.  St.  Rep.  341,  63 
N.  E.  1082.  In  the  Ohio  case  abov^  cited 
difference  in  rates  was  held  to  be  discrimi- 
nation, and  in  the  Illinois  case  it  was  held 
that  it  was  discrimination  to  require  one 
applicant  to  pay  for  the  converter  used  in 
connection  with  the  service  supplied  to  him, 
when  other  patrons  were  not  subjected  to 
similar  charges. 

We  have  not  adverted  to  the  feasibility  of 
reaching  the  relator's  premises  by  way  of 
an  underground  conduit,  although  it  appears 
that  the  consent  of  the  city  to  this  method 
of  construction  is  not  necessary' under  the 
terms  of  the  franchise  ordinance.  Nor  have 
we  discussed  the  question  of  the  respond- 
ent's right  to  employ  its  power  of  eminent 
domain  in  order  to  obtain  a  right  of  way 
over  any  private  property  that  it  may  be 
necessary  to  cross  in  order  to  give  the  rela- 
tor the  service  applied  for  by  him,  though  it 
appears  that  by  such  a  right  of  way  the  re- 
lator's premises  could  be  reached  from  the 
respondent's  nearest  pole  to  the  east  thereof, 
and  less  than  260  feet  distant  therefrom, 
without  crossing  any  street  or  alley.  With 
regard  to  these  matters,  it  is  sufficient  to 
say  that  they  are  in  the  same  category  with 
the  matter  of  right  of  way  upon  or  across 
the  streets  with  overhead  wires.  With  the 
possibility  or  feasibility  of  any  one  or  more 
of  these  methods  of  bringing  the  service  to 
him,  the  relator  has  nothing  to  do;  nor  can 
he  dictate  the  manner  in  which  his  premises 
are  reached.  Tliese  are  matters  which  the 
respondent  has  the  right  to  determine  for 
itself,  and  must  determine;  and  if  each  of 
these  ways  of  carrying  the  service  to  the 
relator  was  barred  by  unsurmountable  dif- 
ficulties, whiether  legal  or  physical  or  finan- 
cial, the  burden,  was  upon  the  respondent  to 
show  such  fact;  and  to  sustain  this  burden 
there  must,  of  course,  be  some  showing 
of  a  bona  fide  attempt  to  reach  the  relator 
with  the  service,  and  a  failure  thereof,  or 
else  proof  of  the  futility  of  such  an  attempt. 
It  affirmatively  appears  that  the  respondent 
has  made  no  attempt  to  get  permission  to 
cross  the  street  with  its  overhead  wires,  and 
there  is  no  evidence  of  the  nonfeasibility  of 
an  underground  crossing.  There  is  some 
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evidence  of  an  attempt  to  secure  a  right  of 
way  over  private  property,  bnt  it  is  wfaollj 
insufficirtit.  Certainly  the  respondent  can- 
not be  allowed  to  urge  its  failure  to  perform 
its  incidental  duty  of  at  least  attempting 
to  obtain  a  right  of  way  to  the  relators 
premises  as  a  defense  to  its  failure  to  per- 
form its  ultimate  duty  to  furnish  service. 

3.  The  respondent's  only  other  eonteotioo 
is  that  the  relator  has  mistaken  his  remedv, 

• 

in  that  his  petition  should  have  been  ad- 
dressed to  the  city  council,  and  not  the 
court.  Section  8  of  the  franchise  ordinaBee, 
says  the  respondent,  required  the  relator  to 
make  application  to  the  city  council  to 
compel  an  "extension"  of  the  respondent's 
lines ;  but  we  do  not  think  that  this  seetioo 
stands  in  the  way  of  a  writ  to  compel  the 
respondent  to  do  its  duty,  and  this  aside 
from  any  question  as  to  whether  such  sec- 
tion conflicts  with  the  respondent's  statn- 
tory  obligations.  This  section,  after  pro- 
viding that  "the  grantee  shall  from  time  to 
time  extend  any  of  the  electric  lines  which 
are  now  or  may  be  maintained  or  operated 
under  this  franchise,  for  the  conduct  of 
electricity  upon  any  street  or  portion  of 
street  in  said  city,  within  six  months  after 
being  ordered  so  to  do  by  the  common  coon* 
cil,"  provides  further  that  the  commoo 
council  shall  have  no  power  to  require  sack 
extension  to  be  made  unless  there  shall  first 
be  presented  to  it  a  petition  signed  by  resi- 
dents upon  the  street  upon  which  the  ex- 
tension is  to  be  made,  and  "provided,  fur- 
ther, that  there  shall  be  an  average  of  one 
of  such  houses  or  buildings  for  ererj  1(K) 
feet  of  underground  extensions  so  required 
to  be  made,  exclusive  of  street  crossings, 
and  an  average  of  one  of  such  houses  or 
buildings  for  every  300  feet  of  overhead 
extension  exclusive  of  street  crossings," 
the  months  of  December,  January,  Februair, 
March,  and  April  to  be  excluded  *'in  com- 
puting the  time  within  which  such  exten- 
sions must  be  made."  Assuming  for  the 
moment  that  this  provision  of  the  franchise 
ordinance  affects  the  relations  and  the  mu- 
tual rights  and  obligations  of  the  companj 
and  its  individual  patrons,  its  effect  upon 
the  case  before  us  would  depend  upon  the 
meaning  of  the  word  "extension**  as  used 
therein. 

Counsel  for  the  respondent  assumes  that 
the  line  necessary  to  reach  the  relators 
premises  would  be  an  "extension;"  but 
to  this  we  cannot  agree.  We  think  it  ap- 
parent that  the  relator's  premises  may  be 
reached  with  a  mere  subsidiary  line,  and 
we  are  satisfied  that  such  lines  are  not  ^ex- 
tensions" within  the  purview  of  §  8  of  the 
ordinance.  It  would  be  an  unwarranted 
construction  of  this  section  to  hold  that  it 
requires  every  applicant  for  service  withia 
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an  established  serrice  zone  to  apply  to  the 
council  in  order  to  obtain  service  connec- 
tions, llie  fact  that  in  some  cases  the 
company  could,  under  the  terms  of  the  ordi- 
nance, delay  its  compliance  with  an  order 
for  an  "extension"  eleven  months,  is  alone 
sufllcient  to  show  the  impracticability  of 
any  such  construction  of  the  word  "exten- 
sion." We  are  satisfied  that  S  8  of  the 
ordinance  referred  to  does  not  apply  to 
mere  subsidiary  connections  of  consumers' 
premises  with  the  respondent's  system. 
Furthermore,  we  think  it  apparent  from  the 
ordinance  itself  that  §  8  has  no  applica- 
tion to  the  present  case.  Section  2  pro- 
vides that  the  grantee  shall,  within  eighteen 
months  from  the  date  of  its  acceptance  of 
the  ordinance,  "construct  and  install  the 
necessary  poles,  wires,  conduits,  conductors, 
and  other  appurtenances  so  as  to  supply 
customers  with  electricity  for  use  in  all 
property  and  buildings  that  may  desire  the 
use  thereof,  along  the  streets  of  said  city 
for  a  distance  of  at  least  5  miles,  and,  in 
addition  to  the  requirements  for  extensions 
hereinafter  contained,  said  grantee  shall  so 
construct  and  install  at  least  an  additional 
3  miles  each  year  for  period  of  two  years," 
etc.  Is  it  not  manifest  that  the  word  "ex- 
tension," as  here  used,  means  extension  of 
the  system?  So,  also,  §  4  provides  that 
proper  service  shall  be  given  "to  all  patrons 
along  its  entire  system  and  all  enlargements 
and  extensions  thereof."  Besides  §  8,  these 
are  the  only  other  places  in  which  the  word 
^'extension"  occurs;  and  we  think  that, 
taking  the  three  sections  together,  it  is 
clear  that  §  8  contemplates  extensions  of 
the  system  or  service  zones,  and  does  not 
purport  to  affect  the  sufficiency  of  the  serv- 
ice w^ithin  an  established  service  zone. 

But  we  do  not  think  that  §  8  of  the  or- 
dinance was  intended  to  affect  the  mutual 
rights  and  relations  of  the  company  and 
the  individual  consumers.  Before  this 
franchise  ordinance  was  enacted  the  re- 
spondent's predecessor,  and  so  the  respond- 
ent, had  no  right  whatever  to  maintain  its 
system  in  the  city  of  St.  Paul.  Rev.  Laws, 
1905,  §  2927.  Its  right,  therefore,  to  oper- 
ate in  the  city  is  derived  from  the  fran- 
chise ordinance,  and  by  such  ordinance  such 
right  is  subjected  to  certain  conditions, 
among  which  is  the  provision  of  §  8,  that 
the  city  may  require  "extensions"  of  the 
respondent's  lines  to  meet  the  necessities 
of  the  natural  growth  and  expansion  of  the 
city;  but  this  condition  is,  in  turn,  quali- 
fied by  the  proviso  that  the  city  shall  not 
require  such  "extensions,"  except  upon  the 
petition  of  a  certain  number  of  prospective 
patrons;  and  the  sole  purpose  of  this  pro- 
viso is,  we  think,  to  protect  the  company 
from  an  unreasonable  exercise  of  the  other- 
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wise  arbitrary  and  unlimited  right  of  the 
city,  under  the  conditions  imposed  by  the 
ordinance,  to  require  "extensions"  without 
regard  to  any  benefit  to  the  company.  We 
do  not  deem  it  necessary  to  pass  upon  the 
question  as  to  what  extent  the  city  could 
have  relieved  the  company  of  its  statutory 
duty  to  perform  its  functions  as  a  pub- 
lic service  corporation.  We  merely  hold 
that  by  this  ordinance  no  attempt  has  been 
made  either  to  enlarge  or  restrict  such  duty. 
The  ordinance  simply  gives  permission  to 
operate  in  the  city,  subject  to  certain  con- 
ditions operative  between  the  company  and 
the  city  as  such,  and  leaves  untouched  the 
duties  of  the  company,  as  a  public  service 
corporation,  to  its  patrons  and  applicants 
for  service,  except  in  so  far  as  §  4  expressly 
declares  the  already  existing  duty  of  the 
company  to  furnish  reasonable  service  with* 
out  discrimination. 

Aside  from  the  effect  of  |  8  of  the  ordi* 
nance,  mandamus  is  unquestionably  the 
proper  remedy;  and  since,  as  we  have  held 
above,  this  section  is  not  applicable  in  the 
instant  case,  the  respondent's  contention 
that  the  relator  has  mistaken  his  remedy 
cannot  be  sustained. 

It  is  but  fair  to  the  respondent  to  state 
that,  in  the  court  below  and  also  in  this 
court,  the  respondent's  position,  as  in  part 
stated  by  it,  is  that,  "if  there  is  any  possible 
way  by  which  this  court  can  issue  this  man- 
damus order  and  we  can  serve  the  plaintiff 
in  this  case,  we  are  willing  to  comply  with 
that  order.  We  have  no  desire  to  deprive 
plaintiff  of  electric  service  which  he  re- 
quires." But  such  willingness,  however 
much  to  be  commended,  is  no  defense,  and 
was  not,  indeed,  asserted  as  such.  And,  the 
respondent  having  failed  to  mctet  the  prima 
facie  case  made  out  by  the  relator,  it  fol- 
lows that  the  relator  is  entitled  to  relief. 
Where  the  respondent,  in  mandamus  to  com- 
pel the  furnishing  of  a  public  service,  fails 
to  establish  its  affirmative  defense,  the  rela- 
tor, if  he  has  made  out  a  prima  facie  case, 
is  entitled  to  the  writ.  Schmitt  v.  Edison 
Electric  Illuminating  Co.  68  Misc.  19,  110 
N.  Y.  Supp.  44,  45;  State  ex  rel.  Gwynn 
V.  Citizens'  Teleph.  Co.  61  S.  C.  83,  55 
L.R.A.  139,  85  Am.  St  Rep.  870,  39  S.  £. 
257.  The  trial  court,  therefore,  erred  in 
denying  the  relief  sought,  and  the  erroneous 
theory  of  the  case  which  underlay  such  de- 
nial also  manifestly  led  the  court  into  the 
error  of  denying  the  relator's  motion  to 
amend  findings  4,  7,  11,  and  12  as  prayed; 
for  the  matters  sought  by  such  requests  for 
amendment  to  be  injected  into  the  findings 
were  established  by  practically  undisputed 
evidence,  and  were  material  to  that  theory 
of  the  case  which  seems  to  us  to  be  the 


1188 


MINNESOTA  SUPREME  COURT. 


JjJVE, 


proper  one,  and  punuant  to  which  we  have 
reached  the  oonclusiona  a.boye  indicated. 

The  relator  !■  entitled  merely  to  a  writ, 
baaed  upon  amended  findings  as  above  stat- 
ed, ordering  the  respondent  to  famish  liini 
with  electric  service,  within  such  reason- 
able time  as  the  court  below  may  fix,  after 
hearing  had  for  the  determination  of  that 
question  only,  without  direction  as  to  man- 
ner in  which  the  respondent  shall  perform 
its  duty  in  such  regard.  State  ex  rel.  Olson 
V.  Renville  County,  83  Minn.  65,  69,  85  N. 

W.  830. 

Order  reversed,  with  direction  to  proceed 
in  accordance  with  this  opinion.  % 

Petition  for  rehearing  denied. 


TEXAS  SUPREMB  COURT. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err., 

V. 

J.  R.  TRUE  et  al. 

'(—  Tex.  — ,  148  S.  W.  501.) 

Telegram  ^  failure  to  deliver  —  special 
damages  «>  aufllciency  of  notice. 

A  statement  by  the  sendee  of  a  telegram 
stating  failure  of  parties  to  arrange  deal, 


and  directing  the  sendee  to  come  if  he  wsati 
cattle,  to  the  agent  at  the  reeeiving  statioa. 
that  he  expects  a  telgram  relating  to  a  cat- 
tle deal,  which  might  cause  him  to  lose  sev- 
eral thousand  dollars  if  he  fails  to  rccei^ 
it,  and  directing  where  to  make  the  ddrr- 
ery,  is  sufScient  to  charge  the  company  viti 
liability  for  special  damages  in  caae  of  de- 
lay in  delivering  after  arrival  of  the  mes- 
sage. 

(June  27,  1912.) 

ERROR  to  the  Court  of  Civil  Appeals 
for  the  Sixth  Supreme  Judicial  District 
to  review  a  judgment  afifirming  a  judgmeat 
of  the  District  Court  for  Tarrant  County  m 
plaintiffs'  favor  in  an  action  brought  to  re- 
cover damages  for  failure  promptly  to 
transmit  and  deliver  a  telegram.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  D.  Eastabrook,  Ttaompsoa 
A  Barwlse,  and  G.  H.  Fearona  for  pUis- 
tiff  in  error. 

Messrs.  Stewart  A  Templeton  and  Mc- 
Ijean  A  Scott,  for  defendants  in  error: 

The  notice  given  to  the  receiving  agest 
at  Ryan,  of  the  importance  of  the  messafe 
and  of  the  loss  which  would  probably  result 
from  a  failure  to  promptly  deliver  ssae 
to  the  addressee  thereof,  was   euflScient  to 


Sole,  —  TeleorapHa:  ujhen  telegraph 
company  e9iarged  vnitK  notice  of  in%r 
partanoB  of  cotnmereial  tneaaoye. 

In  general. 

While  each  ease  involving  the  question 
under  discussion  depends  upon  its  peculiar 
facts,  the  general  rule  deducible  from  the 
cases  is  that  a  telegraph  company  which 
has  been  negligent  in  the  transmission  and 
delivery  of  a  telegram,  resulting  in  its  de- 
lay or  failure  to  deliver  it,  will  be  liable 
for  the  damages  which  might  naturally  be 
expected  to  result  from  its  negligence,  pro- 
vided it  has  notice  of  the  nature  of  the 
transaction  involved.  To  be  so  liable  it  is 
not  necessaiT  that\the  company  have  notice 
of  the  details  of  the  transaction,  or  of  the 
particular  damages  that  will  result  from 
delay  or  failure  to  deliver.  It  is  sufficient 
if  the  damages  claimed  are  such  as  might 
reasonably  be  expected  to  result  from  the 
circumstances.  It  will  not  ordinarily  be 
held  liable  for  special  damages;  as,  for  in- 
stance, for  failure  of  a  particular  contract, 
of  which  it  has  no  notice. 

Notice  from  message  itself — notice  sufficient. 

In  applying  these  general  principles  to 
particular  facts,  it  has  been  held  that  the 
notice  of  importance  and  purpose  given 
by   the  following  messages: 

— ^"Book  the  hundred  tons  8  per  cent 
meal,  twenty-five"— was .  sufficient  to  sus- 
tain liability  for  loss  resulting  from  fail- 
ure to  secure  the  meal  at  the  agreed  price, 
the  court  saying:  "The  terms  of  the  mes- 
41  L.R.A.(N.S.) 


sage  were  such  as  to  give  notice  that  is 
related  to  a  business  transaction  deeioed 
of  sufficient  importance  by  the  sender  of  i: 
to  induce  him  to  avail  himaelf  of  the  faeib- 
ties  for  speedy  communication  offered  br 
the  defendant,  and  that  substantial  pe- 
cuniary loss  would  probably  result  from  a 
failure  promptly  to  transmit  and  deliver 
it,  and  thus  to  impose  upon  the  defendac: 
liability  for  damages  directly  resultinf 
from  its  negligent  failure  to  perform  tbe 
duty  assum^  hy  the  acceptance  of  it  its 
transmission  and  delivery."  Veitch  t. 
Western  U.  Tel^.  Co.  —  Ala.  App.  — ,  55 
So.  352; 
— ^"We  want  some  brick.    When  are  w 

?foing  to  ship?" — was  sufficient  to  warn  de- 
endant  that  substantial  business  loss  might 
follow  nondelivery.  McMillan  v.  Westerr 
U.  Teleg.  Co.  60  Fla.  131,  29  URJL(N.S.) 
891,  63  So.  329; 

— ^'•Have  work;  come  at  once" — was  suf- 
ficient to  charge  the  company  with  dsjB- 
ages  from  loss  of  opportunity  to  obtaiQ 
employment.  Western  U.  Teleg.  Co.  ^ 
Hines,  96  Ga.  688,  61  Am.  St.  Rep.  I§9, 
23  S.  £.  846; 

—one  canceling  a  fire  insurance  policy,— 
was  sufficient  to  charge  company  with  tbe 
amount  the  insurer  had  to  pay  for  loss  oc- 
curring after  the  policy  would  have  been 
canceled  had  the  message  been  promptly 
delivered.  Providence-Washington  Ins,  Oe)> 
V.  Western  U.  Teleg.  Co.  247  111.  84,  S«? 
L.R.A,(N.S.)  1170,  139  Am.  St.  Rep.  314. 
93  N.  E.  134; 

— ^"Want  your  cattle  in  the  moniinir: 
meet  me  at  pasture" — ^was  sufficient  to  so- 
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iharge  the  defendant  with  knowledge  of 
he  importance  of  said  message,  and  of  the 
>robable  consequences  which  would  result 
rom  the  failure  to  promptly  deliver  same, 
md  to  render  defendant  liable  to  plaintiffs 
or  the  damage  occasioned  by  such  failure. 
Bourland  v.  Choctaw,  O.  &  G.  R.  Co.  99 
rex.  407,  3  L.R.A.(N.S.)  1111,  122  Am.  St. 
lep.  647,  90  S.  W.  483 ;  Western  U.  Teleg. 
::©.  V.  Burrow,  10  Tex.  Civ.  App*.  122,  30 
5.  W.  378;  Wells,  F.  &  Co.  v.  Battle,  6 
Tex.  Civ.  App.  532,  24  S.  W.  363;.  Baker 
t  L.  Mfg.  Co.  V.  Clayton,  46  Tex.  Civ.  App. 
184,  103  S.  W.  198;  Pacific  Exp.  Co.  v. 
Tones,  52  Tex.  Civ.  App.  367,  113  S.  W. 
154;  Wells,  F.  &  Co.  Express,  v.  Thompson, 
i3  Tex.  Civ.  App.  616,  116  S.  W.  608; 
}ulf,  C.  &  S.  F.  R.  Co.  V.  Cherry,  —  Tex. 


Civ.  App.  •—,  129  S.  W.  153;  Southern  R. 
Co.  V.  Lewis,  166  Ala.  461,  61  Sa  866; 
Texarkana  k  Ft.  S.  R.  Co.  v.  Neches  Iron 
Works,  67  Tex.  Civ.  App.  249,  122  S.  W. 
65. 

Dibrell,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  is  before  the  supreme  court 
for  the  second  time;  but  on  the  trial  upon 
which  the  present  judgment  is  based  there 
were  additional  material  facts  in  evidence 
not  before  the  court  when  formerly  dis- 
posed of.  The  action  was  based  upon  the 
allegations,  stated  in  a  general  way,  that 
Sam  Davidson,  of  Fort  Worth,  Texas,  in 
October,  1904,  was  in  control  of  about  3,000 
steer  cattle  located  in  the  Indian  territory, 


horize  the  inference  that  injury  Would  re- 
ult  from  delay  till  the  following  day,  and 
aade  the  company  liable  for  damage  by 
usa  of  weight  of  the  cattle  during  the  de- 
ay.  Hadley  v.  Western  U.  Teleg.  Co.  115 
nd.  101,  15  N.  E.  845; 

— ''Is  stonework  on  building  finished? 
Vire  answer  to  day.  Henley  Stone  Com- 
•any" — was  a  sufficient  indication  of  its 
(Urpose  and  importance  to  authorize  re- 
every  of  the  expense  of  sending  a  man  to 
et  the  information.  Western  U.  Teleg. 
:o.  V.  Henley,  157  Ind.  90,  60  N.  E.  682; 

— a  telegram  from  an  attorney,  "Have 
ou  claim  against  P.  L.  Davis?*  Answer 
low  much."  answered  by,  "Yes,  One  hun- 
red  and  Rixty-one  dollars  and  fifteen  cents" 
—was  sufficient  notice  to  charge  the  com- 
tany  with  the  amount  lost  by  delay  in  de- 
ivering  the  messages  whereby  the  debtor 
onverted  his  property  and  left  the  state. 
Sierhaus  v.  Western  U.  Teleg.  Co.  8  Ind. 
^pp.  246,  34  K.  E.  681; 

— "Ship  your  hogs  at  once" — was  suf- 
icient  to  put'  loss  from  a  drop  in  the  mar- 
:  t  price  within  the  contemplation  of  the 
•arties:  Manville  v.  Western  U.  Teleg.  Co. 
7  Iowa,  214,  18  Am.  Rep.  8; 

— ^a  message  to  ship  horses  on  a  certain 
ay  by   a   particular   route — was  sufficient 

0  appraise  the  company  of  the  consequences 
ikely  to  follow  its  nondelivery,  it  being  un- 
eoessary  that  it  show  the  details  of  the 
ransaction  or  the  particular  business  in- 
pndcd.  Evans  v.  Western  U.  Teleg.  Co. 
02  Iowa,  219,  71  N.  W.  219; 

— "Bravo  is  sick;  come  and  fetch  Miller 
t  once" — was  sufficient  to  charge  the  com- 
any  with  loss  of  the  horse  because  of  fail- 
re  to  get  prompt  veterinary  treatment, 
lie  to  delay  in  delivery  of  the  message, 
[endershot  v.  Western  U.  Teleg.  Co.  106 
owa,  529,  68  Am.  St.  Rep.  313,  76  N.  W. 
28; 

— "Price  paving  job  seventy-nine,  which 
ncludes  40  cents  sac,"  signed  by  a  cement 
ompany — sufficiently  indicated  that  loss 
light  follow  delay  in  delivery.  McNeil 
.  Postal  Teleg.  Cable  Co.  —  Iowa,  — ,  38 
^R.A.(N.S.)   727,  134  N.  W.  611; 

— "Sond  man  at  once.    Blister  on  boiler. 

1  L.R.A.(N.S.) 


Answer,"  from  a  distilling  company  to  a 
firm  that  repaired  boilers — ^was  sufficient 
to  sustain  recovery  for  damages  from  the 
additional  time  the  plant  was  kept  idle,  in- 
cluding wages  paid  to  employees  and  ex- 
pense of  feeding  cattle  kept  as  an  adjunct 
to  the  business.  Rich  Grain  Distilling  Co.  v. 
Western  U.  Teleg.  Co.  13  Ky.  L.  Rep.  256; 

— "Ship  cargo  named  at  90,  if  yon  can 
secure  freight  at  10  wire  us  the  result" — 
was  sufficient  on  its  face  to  charge  the  com- 
pany with  the  difference  in  cost  of  a  car* 
go  and  freight  between  the  time  the  mes- 
sage should  have  been  delivered  and  when 
another  cargo  could  have  been  obtained  aft- 
er discovery  of  failure  to  deliver.  True  v. 
International  Teleg^  C6.  60  Me.  9,  11  Am. 
Rep.   156; 

— a  messai^e  which  on  its  face  purported 
to  be  an  acceptance  of  an  offer  to  sell  mer- 
chandise— charged  the  company  with  lia- 
bility for  the  difference  between  the  price 
agreed  to  be  paid  for  the  merchandise  ac- 
cording to  the  message  and  that  which 
plaintiff  would  have  been  compelled  to  pay 
at  the  same  place,  by  |he  exercise  of  due 
diligence,  for  the  same  quantity  and  quali- 
ty. Squire  t.  Western  U.  Teleg.  Co:  98 
Mass.  232,  93  Am.  Dec.  157; 

— a  message  in  answer  to  one  asking  for 
the  state  of  the  cattle  market  at  Chicago- 
was  sufficient  to  charge  the  company  with 
loss  resulting  from  plaintiff  diverting  his 
shipment  to  another  market  upon  failure 
to  receive  the  message.  Marriott  v.  West- 
ern U.  Teleg.  Co.  84  Neb.  443,  133  Am.  St. 
Rep.  633,  121  N.  W.  241; 

— a  message  ordering  a  brokerage  firm 
to  buy  certain  stock — ^was  sufficient  to  make 
the  company  liable  for  the  damages  suf- 
fered because  of  an  increase  in  the  price  of 
the  stock,  the  purpose  of  the  message  being 
apparent  on  its  face.  Pearsall  v.  Western 
U.  Teleg.  Co.  124  N.  Y.  256,  21  Am.  St. 
Rep.  662.  26  N.  E.  534; 

— "Will  take  two  cars,  sixteens.  Ship  as 
soon  as  convenient  via  West  Shore,"  in 
answer  to  a  message  quoting  price  on  hams 
— was  sufficient  to  render  tne  company  lia- 
ble for  loss  sustained  by  an  advance  in  the 
market  during  the  delay.    Mowry  v.  West- 
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a  part  of  which  were  then  suitable  for 
beef,  and  a  part  were  what  is  usually  known 
as  "feeders."  J.  R.  True,  acting  for  him- 
self and  others,  desired  to  purchase  these 
cattle  of  Davidson,  but  was  informed  that 
an  option  had  been  given  on  them  to  J. 
W.  Martin  and  A.  H.  Barnes  until  the  morn- 
ing of  October  31,  1904.  it  was  agreed 
by  Davidson  with  J.  R.  True  that,  if  Martin 
and  Barnes  did  not  take  the  cattle  under 
their  option  on  the  morning  of  October  31st, 
he  (True)  and  his  associates  should  have 
the  option  of  buying  them  at  the  price  they 
were  then  offered.  Since  no  question  as 
to  the  damages  recovered  will  be  discussed 
in  this  opinion*  it  will  not  be  necessary  to 
make  any  statement  in  regard  thereto. 
Martin  and  Barnes  failed  to  take  the  cattle 


under  their  option  on  the  momiog  of  Oe- 
tober  31st,  and  Davidson  at  about  3  o'doek 
p.  M.  on  said  day  prepared  and  delivered 
to  the  defendant  at  Fort  Worth,  Texas,  tbe 
following  message  addressed  to  J.  B.  True 
at  Ryan,  Indian  territory: 

Fort  Worth,  October  31,  1904. 
To  J.  R.  True, 

Ryan,  I.  T.,  via  Sta, 
Parties  failed  to  arrange  deal.     1/  joa 
want  cattle  come  here. 

[Signed]  Sam  Davidjsoo. 

On  the  afternoon  of  October  31,  1904.  J. 
R.  True  called  at  the  ofKce  of  the  defendasK 
in  Ryan,  and  notified  its  agent  there  that 
he  was  expecting  an   important   telegrao. 


em  U.  Teleg.  Co.  51  Hun,  126,  4  N.  Y. 
Supp.  666; 

—"Buy  (60)  Fifty  Northwestern— Fifty 
(50)  Prairie  du  Chien  limit  Forty-five 
(45)" — was  sufficient  to  render  the  com- 
pany liable  for  loss  from  an  advance  in 
the  price  of  the  stock.  United  States  Teleg. 
Co.  V.  Wenger,  55  Pa.  262,  03  Am.  Dec. 
751; 

— a  message  from  one  partner  to  another, 
asking  direction  as  to  acceptance  of  an  of- 
fer to  purchase  goods — was  sufficient  id 
make  the  company  liable  for  loss  resulting 
fVom  failure  to  make  the  sale  because  of 
delay.  Wallingford  v.  Western  U.  Teleg. 
Co.  60  S.  C.  201,  38  S.  E.  443,  629; 

— **One  thirty  June  shipment  near  time 
stated  as  possible.  Quick'' — was  suffici/?nt 
to  indicate  that  failure  to  deliver  it  might 
naturally  cause  delay  in  purchasing  the  ar- 
ticles so  as  to  render  the  company  liable  for 
loss  by  advance  in  market.  Lathan  v. 
Western  U.  Teleg.  Co.  75  S.  C.  129,  55  S. 
E.  134; 

— ^''You  had  better  come  and  attend  to 
your  claim  at  once" — was  sufficient  to 
charge  the  compan/ with  loss  of  the  amount 
of  notes  which  plaintiff  was  unable  to  col- 
lect because  of  delay  in  the  message.  West- 
ern U.  Teleg.  Co.  v.  Sheffield,  71  Tex.  570, 
10  Am.  St.  Rep.  790,  10  S.  W.  752 ; 

— ^** Accept  offer  five  three  quarters" — ^was 
sufficient  to  suggest  it  was  an  acceptance 
of  a  business  offer,  and  to  make  it  the  duty 
of  the  company  to  request  further  informa- 
tion if  it  was  desired,  and,  in  the  absence 
of  such  request,  to  render  it  liable  for  dam- 
ages for  loss  of  a  contract  to  purchase  cot- 
ton. Western  U.  Teleg.  Co.  v.  Turner,  94 
Tex.  304,  60  S.  W.  432; 

— "Will  ship  outfit  Tuesday,"  answered 
by,  "Company  shut  down;  cannot  do  any- 
thing for  you" — was  sufficient  to  charge 
the  company  with  the  expense  of  shipping 
the  outfit  and  of  feeding  the  mulea  while 
they  were  idle,  but  not  to  charge  it  with 
loss  of  profits  on  other  work  which  would 
have  been  undertaken  had  the  answering 
telegram  been  delivered.  Postal  Teleg. 
Cable  Co.  v.  Sunset  Constr.  Co.  102  Tex. 
41  L.R.A.(N.S.) 


148,  114  S.  W.  98,  reversing  —  Tex.  Civ. 
App.  —,  109  S.  W.  265; 

.  —"Martin  &  Co.  hold  note  of  Sam  Woo.:- 
worth;  will  be  attached  to  night;  your 
bank  telegraph  Miller  Brothers,  bankers,  to 
make  bond" — was  sufiicient  to  indicate  to 
defendant  that  Martin  A  Co.  held  a  pe- 
cuniary claim  against  Woodworth,  that 
there  was  danger  of  loss  through  the  in- 
solvency of  the.  debtor,  and  that  prompt  de- 
livery of  the  message  was  necessary,  so 
as  to  make  defendant  liable  for  loss  of  tx 
entire  debt  through  negligent  delay  in  its 
delivery.  Martin  v.  Western  U.  Teleg.  Ca 
1  Tex.  Civ.  App.  143,  20  S.  W.  860; 

— "How  many  beeves  and  bulla  have  yoa* 
Don't  go  away,  will  get  them  off.  Answer" 
— ^was  sufficient  to  advise  the  operator  that 
it  related  to  a  matter  of  business  in  whieh 
loss  would  probably  result  to  either  tbe 
sender  or  addressee  if  it  was  not  promptly 
delivered,  it  not  being  necessary  that  th<r 
operator  be  made  acquainted  with  the  tenc^ 
of  or  parties  to  the  contract.  Western  U. 
Teleg.  Co.  v..  Williford,  2  Ter.  Civ.  App 
574,  22  S.  W.  244,  second  appeal,  27  S.  W 
700; 

— "Morrison  will  be  home  in  a  few  da\?: 
thinks  he  can  trade" — was  suflieient '  to 
charge  the  company  with  loss  of  profits  on 
a  trade  of  real  estate  resulting  from  fail- 
ure to  deliver  the  message.  Western  U. 
Teleg.  Co.  v.  Morrison,  —  Tex,  Civ.  App. 
— ,  33  S.  W.  1025; 

— "Offer  on  cattle  accepted.  Come  « 
quick.  Letter  delayed" — ^was  sufficient  to 
charge  the  company  with  loss  of  profits, 
from  the  deal,  by  delay.  Western  U.  Teles. 
Co.  V.  Snow,  31  Tex.  Civ.  App,  275,  72  S. 
W.  250; 

— "Counter  proposition  not  unfavorable. 
Imperative  you  come  on.  Answer" — was 
sufficient  to  indicate  that  it  referred  ti^ 
matters  from  which  damages  could  result 
from  delay,  and  render  the  company  liabk 
for  loss  of  profits  which  might  have  bees 
earned  during  the  period  of  delav.  Postal 
Teleg.  Co.  v.  L.  W.  Levv  &  Co.  ~  Tex.  Cir 
App.  — ,  102  S.  W.  134; 

—"Cannot  sell  to  trade  over  90  cents  to 
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Liid  that  he  desired  to  have  same  promptly 
Lelivered  to  him  as  soon  as  it  was  received 
tt  Ryan.  True  called  at  the  office  of  de- 
'endant  in  Ryan  several  times  during  the 
tfternoon  of  October  Slst,  to  ascertain 
w^hether  the  message  had  been  received 
bhere.  At  about  6  o'clock  P.  M.  True  was 
summoned  to  his  ranch,  about  8  miles  in 
the  country,  and  before  leaving  town  he 
arranged  with  the  firm  of  Jackson  k  Bird, 
who  were  merchants  in  the  town  of  Ryan, 
to  receive  for  him  said  telegram  as  souu  as 
it  should  arrive  and  send  it  to  him  at  his 
ranch,  which  they  agreed  to  do.  At  the 
same  time  he  notified  the  agent  of  defend- 
ant to  deliver  the  message  at  once  to  Jack- 
Bon  &  Bird  for  him  when  it  came,  which  the 
agent  agreed  to  do;  and  True  notified  the 


agent  of  the  importance  of  the  message, 
telling  him  that  it  related  to  a  cattle  deal 
which  might  cause  him  to  lose  several 
thousand  dollars  if  he  failed  to  receive  it. 
The  message  was  received  by  defendant's 
delivering  agent  at  Ryan  at  about  7:36  F. 
M.  on  the  31st  of  October,  but  was  not  de- 
livered to  Jackson  &  Bird  or  to  anyone  for 
plaintiffs,  and  was  not  received  by  True 
until  about  0  o'clock  next  morning,  and 
too  late  for  him  to  get  to  Fort  Worth  until 
the  morning  of  November  2d.  If  the  mes- 
sage had  been  delivered  with  reasonable 
despatch  to  Jackson  &  Bird,  they  would 
have  sent  it  to  J.  R.  True,  and  he  would 
have  reached  Fort  Worth  on  November  1st 
in  time  to  have  purchased  the  cattle  upon 
wnich  he  had  an  option;  but,  as  plaintiffs 


$1.  If  satisfactory  ship  minimum  car 
quick  this  basis" — ^was  sufficient  to  suggest 
that  it  involved  the  disposition  of  a  com- 
modity of  some  kind  which  might  require 
immediate  attention,  so  as  to  charge  the 
company  failing  to  deliver  it  with  the  loss 
of  a  carload  of  sweet  potatoes,  which  rot- 
ted because  of  inability  to  sell  them  else- 
where, at  their  value  at  the  place  of  de- 
livery less  transportation  charges.  West- 
ern U.  Teleg.  Co.  v.  Federolf,  —  Tex.  Civ. 
App.  — ,  145  S.  W.  314; 

— "Rent  building  if  you  think  best" — 
was  sufficient  to  charge  defendant  with  the 
rent  which  could  have  been  obtained  had 
the  message  been  delivered,  for  the  term 
involved,  subject  to  reasonable  efforts  on 
part  of  plaintiff  to  lessen  the  damages. 
Western  U.  Teleg.  Co.  v.  Williams,  57  Tex. 
Civ.  App.  267,  122  S.  W.  280; 

— "S.  there  Monday  noon  or  Tuesday 
mornir?  sure.  Get  letters.  E.  wants  buy. 
Meet  you.  Price  eleven,"  followed  by  an- 
other marked  "Rush,"  as  follows,  "S.  ar- 
rives Green  River  3  A.  M.,  did  not  get  any- 
thing Idaho,"  neither  of  which  were  de- 
livered— was  sufficient  to  render  the  com- 
pany liable  for  damages  resulting  from 
failure  to  make  a  sale.  Brooks  v.  Western 
U.  Teleg.  Co.  26  Utah,  147,  72  Pac.  499; 

— ^a  mosRage  giving  the  price  and  time 
at  which  plaintiff  could  furnish  lumber,  in 
response  to  any  inquiry, — is  sufficient  to 
render  the  company  liable  for  actual  dam- 
apes  resulting  from  its  nondelivery.  Beat- 
tv  Lumber  Co.  v.  Western  U.  Teleg.  Co. 
52  W.  Va.  410,  44  S.  E.  309. 

And  in  Western  U.  Teleg.  Co.  v.  Askew, 
<>2  Ark.  133.  122  S.  W.  107,  it  is  held  that 
where  a  telegram  shows  on  its  face  that  it 
relates  to  a  business  transaction  of  im- 
portance, the  company  has  notice  of  any 
direct  or  actual  damages  that  may  result 
from  its  negligence  in  failing  to  transmit 
it  promptly,  and  is  liable  therefor. 


— ^notice  insufficient. 

On  the   other  hand,  in   accord  with  the 
same  general   principles   it  has  been  held 
41  L.R.A.(N.S.) 


that  the  notice  given  by  the  following  tele- 
grams: 

— ^messages  announcing  the  arrest  of  a 
person  answering  the  description  of  a  per- 
son suspected  of  robbery,  and  stating  prop- 
erty found  on  his  person — ^was  insufficient 
to  charge  the  company  with  loss  of  some 
of  the  property  by  release  of  the  suspect 
because  no  answer  was  received.  Western 
U.  Teleg.  Co.  v.  Cornwell,  2  Colo.  App.  491, 
31  Pac.  393; 

— "Take  6  o'clock  train  to-morrow  morn- 
in.  Meet  me  at  East  St.  Louis  railwav 
depot" — was  insufficient  to  indicate  that  it 
related  to  a  commercial  transaction,  so  as 
to  make  the  company  liable  for  damages 
growing  out  of  it.  Illinois  Smeltinsr  &  Rcf. 
Co.  V.  Western  U.  Teleg.  Co.  146  111.  App. 
163; 

— one  ordering  repairs  for  a  sawmill — 
was  not  sufficient  to  charge  the  company 
with  damage^  from  failure  to  procure  the 
necessary  men  and  teams  to  run  the  mill 
because  of  the  delay.  Western  U.  Teleg. 
Co.  V.  Scott,  27  Ky.  L.  Rep.  975,  87  S.  W. 
289; 

—"Sell  fifty  (60)  gold,"  meanin^r  to  brok- 
ers to  whom  it  was  addressed  $50,000  in 
gold — ^was  insufficient  to  charge  the  com- 
pany with  loss  from  failure  to  sell  that 
amount,  in  the  absence  of  any  showing  that 
the  company's  agents  had  knowledge  of  the 
true  meaning  of  the  message.  Ignited 
States  Teleg.  Co.  v.  Gildersleve,  29  Md.  232, 
90  Am.  Dec.  519; 

— "Despatch  received.  Will  take  two 
hundred  extra  mess,  price  named" — was 
insufficient  to  charge  the  company  with 
loss  by  rise  in  the  market  price  of  pork, 
and  plaintiff  was  entitled  only  to  recover 
charge  for  message  because  of  delay. 
Beauprfi  v.  Pacific  k  A.  Teleg.  Co.  21  Minn. 
165* 

—"Wait.  I  mail  letter  this  day  with 
full  particulars" — ^was  insufficient  to  charge 
the  company  with  plaintiff's  loss  of  oppor- 
tunity to  secure  a  lucrative  position.  Ja- 
cobs V.  Postal  Teleg.  Cable  Co.  76  Miss. 
278,  24  So.  535; 

— "If  possible,  come  to  Shelvina  in  the 
morning" — ^was  not  sufficient  to  indicate  that 
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did  not  come  to  Fort  Worth  without  de- 
lay, Davidson  thought  they  did  not  wish 
to  make  the  purchase  of  the  cattle  and  sold 
them  to  other  parties. 

A  more  complete  statement  of  the  case 
will  be  found  in  the  former  opinion  of  this 
court  in  101  Tex.  236,  106  8.  VV.  316.  The 
distinguishing  feature  of  the  case  as  it  was 
then  before  this  court  and  now  lies  in  the 
fact  that,  as  shown  by  the  second  trial, 
plaintiffs  notified  the  delivering  agent  of  the 
great  iini.-ortance  of  the  message,  and  that 
it  pertained  to  a  cattle  transaction  pending 
between  them  and  the  sender,  and  that  if 
they  did  not  receive  the  message  promptly 
when  it  reached  Ryan  they  would  likely 
lose  several  thousand  dollars.  On  the  for- 
mer trial  it  waa  not  shown  that  this  ex- 


planation of  the  purpose  of  the  telegram 
was  made  to  the  delivering  agent;  nor  wu 
the  cause  of  action  then,  as  now,  baaed  npea 
the  negligence  of  the  defendant  in  failing 
to  promptly  deliver  the  message  after  it 
had  reached  its  destination.  In  the  former 
opinion  of  this  court,  referred  to,  it  ws6 
determined  that  the  telegraph  company  w&s 
negligent  in  failing  to  transmit  the  mes- 
sage promptly  from  Fort  Worth  to  Ryan, 
Indian  Territory,  and  waa  negligent  is 
failing  to  deliver  the  message  to  Jackson 
&  Bird  according  to  the  direction  of  Troe, 
und  that  the  liability  of  the  company  to 
plaintiffs  for  the  damages  claimed  waa  dear. 
The  testimony  on  those  issues  waa  the 
same  then  aa  now.  The  cause,  however, 
was  reversed,  but  upon  the  ground  solely 


a  sale  was  involved,  so  as  to  lender  it  lia- 
ble for  loss  through  failure  to  consummate 
it  because  of  delay.  Melson  v.  Western  U. 
Teleg.  Co.  72  Mo.  App.  Ill; 

— "Telegraph  me  at  Rochester  what  that 
well  is  doing" — was  insufficient  to  charge 
the  company  with  loss  in  making  a  sale  of 
the  oil  well,  due  to  delay  in  delivery.  Bald- 
win V.  United  States  Teleg.  Co.  45  N.  Y. 
744,  0  Am.  Rep.  166,  3  Mor.  Min.  Rep. 
70; 

— a  message  directing  the  addressee  to 
get  $10,000  at  a  certain  place — was  onlv 
sufficient  to  charge  the  company  with 
the  interest  on  that  sum  for  the  period 
of  delay,  and  not  to  make  it  liable  for  dam- 
ages resulting  from  failure  to  carry  out 
a  contract  for  the  purchase  of  goods  on 
commission.  Landsberger  v.  Magnetic 
Teleg.  Co.  32  Barb.  530; 

— "Can  close  Valkvria  and  Othere  twen- 
ty-two twenty  net  Montreal,  answer  im- 
mediately"— gave  no  indication  of  occasion 
for  special  care,  or  that  the  chartering  of 
vessels  was  involved,  or  that  special  dam- 
ages would  result  from  delay,  and  only  the 
amount  paid  for  transmission  was  recover- 
able. McColl  V.  Western  U.  Teleg.  Co.  7 
Abb.  N.  C.  161,  12  Jones  &  S.  487 ; 

— a  message  from  a  factor  to  a  manufac- 
turer, asking  him  if  he  will  accept  a  cer- 
tain offer  if  it  could  be  secured,  and  a 
reply  that  he  will  do  so  if  better  offers 
cannot  be  secured — ^was  insufficient  to 
charge  defendant  with  loss  of  a  sale,  and 
nominal  damages  only  were  recoverable  for 
delay.  Clark  Mfg.  Co.  v.  Western  U.  Teleg. 
Co.  152  N.  C.  167,  27  L.R.A.(N.S.)  643, 
67  S.  E.  329; 

— "Will  wire  you  in  the  morning  about 
coal,"  addressed  to  the  captain  of  a  vessel 
— was  insufficient  to  charge  the  company 
with  failure  to  secure  a  cargo  of  coal  be- 
cause the  message  was  delayed  till  the  ves- 
sel had  left  port.  Western  U.  Teleg.  Co. 
V.  Sullivan.  82  Ohio  St.  14,  137  Am.  St. 
Rep.  764,  91   N.  E.  867; 

— "Sold  100,000  clear  rib,  buyer  March 
— seven — can  sell  more,"  sent  by  a  broker 
dealing  in  pork — ^was  insufficient  to  indi- 
cate that  it  was  of  any  pecuniary  interest 
41  L.R.A.(N.S.) 


to  either  party,  so  aa  to  render  the  com- 
pany liable  in  damages  to  the  sender  re- 
sulting from  failure  to  learn  that  the  sale 
had  been  disaffirmed.  Hord  ▼.  Western  U. 
Teleg.  Co.  6  Ohio  Dec  Reprint,  555; 

— "See  Shepard.  Take  his  last  offer. 
Wire  me  at  ^Frisco" — ^was  insufficient  to 
disclose  that  it  was  for  the  benefit  of  the 
addressees,  so  aa  to  enable  them  to  recover 
damages  sustained  because  of  its  delay,  the 
company  not  being  otherwise  notified  it  was 
for  their  benefit.  Frazier  v..  Western  U. 
Teleg.  Co.  46  Or.  414,  67  L.RJL  319,  78 
Pac.  330,  2  Ann.  Caa.  396; 

— ^"No  letter  received.  Send  to  Yemassee 
conductor  in  morning"— did  not  give  no- 
tice that  the  request  was  to  send  money  to 
prevent  dishonor  of  a  check,  so  aa  to  naake 
the  company  liable  for  damages  suffered 
because  of  such  dishonor.  Capers  v.  West- 
em  U.  Teleg.  Co.  71  S.  C.  29,  60  &  E. 
637; 

— ''Will  pay  $19  and  commissions  for 
seed  shipped  by  the  15th  inst." — was  in- 
sufficient to  charge  the  company  with 
knowledge  of  other  agreements  between  the 
parties  whereby  plaintiff  would  have  been 
authorized  to  buy  at  a  higher  figure.  Oio 
Gin  Co.  V.  Western  U.  Teleg.  Co.  82  S.  C. 
405,  64  S.  E.  426; 

— a  message  ordering  a  carload  of  ap- 
ples— ^was  insufficient  to  render  the  com- 
pany liable  for  loss,  because  of  failure  to 
deliver  it,  of  profits  on  a  resale  of  the  ap- 
ples; it  having  no  notice  of  sales  of.  and 
orders  for,  the  apples,  or  the  prices.  West- 
ern U.  Teleg.  Co.  v.  Thomas,  7  Tex.  Civ. 
App.  105,  26  S.  W.  117; 

— a  message  ordering  goods — is  insuffi- 
cient to  render  the  company  liable  for  prof- 
its which  would  have  been  made  on  con- 
tracts for  resale,  in  the  absence  of  notice 
of  such  contracts;  the  damages  recoverable 
being  those  which  would  ordinarily  result 
from  failure  to  deliver  such  a  message. 
which  is  usually  the  difference  between  the 
market  price  and  the  price  at  which  ther 
would  have  been  obtained  had  the  messa^ 
been  properly  delivered.  Western  TT.  Teleg. 
Co.  V.  J.  A.  Kemp  Grocer  Co.  —  Tex,  Civ. 
App.—.  28  S.  W.  905; 
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that  there  was  nothing  in  the  language  of 
the  message  itself,  unaccompanied  by  any 
explanation,  ''from  which  either  operator, 
or  any  other  person  reading  it  from  his 
standpoint,  could  learn  that  there  had  there- 
tofore been  an  agreement  entered  into  be- 
tween Davidson  and  True  whereby  the  latter 
should  be  entitled,  upon  the  failure  of  other 
parties,  to  purchase  the  cattle."  It  fol- 
lows, from  the  view  taken  and  expressed 
upon  the  former  appeal,  that  the  principal, 
if  not  the  sole,  question  now  to  be  deter- 
mined is  the  effect  of  the  notice  given  by 
True  to  the  delivering  agent,  at  Ryan,  in 
explanation  of  the  purpose  of  the  message 
he  was  expecting  to  receive.  Ihe  cause  of 
action  was  based  on  the  failure  of  defend- 
ant  to   promptly   deliver   the   message   to 


Jackson  k  Bird  for  plaintiffs  as  J.  R.  True 
directed  and  as  it  agreed  to  do.  A  con- 
sideration of  the  case  in  the  light  of  the 
message  as  delivered  to  defendant  at  Fort 
Worth,  Texas,  and  the  negligence  in  its 
transmission,   need   not  be  had. 

In  rendering  the  former  opinion.  Judge 
Brown,  in  construing  the  import  of  the 
message  as  it  must  have  been  understood 
by  the  receiving  agent  of  the  company  with- 
out the  explanation  given  the  delivering 
agent,  said :  "Thus  looking  at  the  message, 
it  reasonably  appeared  to  the  operators  from 
its  terms  that  Davidson  had  theretofore 
had  on  hand  with  other  parties  a  deal  for 
the  cattle  which  the  parties  had  failed  to 
consummate,  and  that  True  knew  of  thia 
transaction  between  Davidson  and  the  un- 


— ^"You  can  make  big  money  next  month 
— come  at  once" — does  not  indicate  that 
failure  to  deliver  it  will  result  in  loss  of 
commissions  on  real  estate  which  might 
have  been  earned  had  it  been  properly  de- 
livered. Western  U.  Teleg.  Co.  v.  Twad- 
dell,  47  Tex.  Civ.  App.  61,  103  S.  W.  1120; 

— "Meet  me  to-morrow  night  at  La 
Ward.  Get  horse  at  Miller's,"  followed  by 
one,  **Win  Light  be  here  this  morning?" — 
was  insufficient  notice  to  charge  the  com- 
pany with  loss  to  plaintiff  from  being  com- 
pelled to  dispose  of  cattle  because  the  ad- 
dressee was  not  there  to  assist  in  taking 
care  of  them,  owing  to  delay  in  delivery 
of  the  message.  Western  U.  Teleg.  Co.  v. 
Farrington,  —  Tex.  Civ.  App.  — ,  131  S. 
W.   609; 

— "Buy  horses.  Ship  at  once.  Other 
parties  after  them" — is  insufficient  to 
charge  the  company,  because  of  failure  to 
deliver  it,  with  loss  resulting  from  failure 
to  get  the  horses  at  a  special  price  provided 
for  in  an  option  with  the  owner  of  the 
horses,  the  company  having  no  notice  of 
such  contract.  Western  U.  Teleg.  Co.  v. 
Barkley,  —  Tex.  Civ.  App.  — ,  131  8.  W. 
849; 

— ^'Am  disposed  to  realize — sell  1,600 
barrels"— ^was  insufficient  to  charge  the 
company  with  loss  from  delay  because  of  a 
falling  market.  Stevenson  v.  Montreal 
Teleg.  Co.  16  U.  0.  Q.  B.  530. 

And  in  Elliott  v.  Western  U.  Teleg.  Co. 
76  Tex.  18,  16  Am.  St.  Rep.  872,  12  8.  W. 
054,  it  is  implied  that  a  message  merely 
requesting  the  shipping  of  a  saw  at  onoe 
would  not  be  sufficient  notice  to  charge  the 
company  with  ds mages  resulting  from  a 
mill  being  kept  idle  because  of  the  delay. 

Notice  outside  of  message. 

Even  though  the  message  itself  gives  no 
notice  of  its  importance  or  nature,  such 
notice  may  be  brought  home  to  the  tele- 
graph  company    in   other  ways. 

Thus,    knowicdp^    of    the   sending    agent 
concerning  the  horse  referred  to  in  a  mes- 
sage,  and   that   the   message   related   to  a 
pending  trade,  and  that  an  answer  was  ex-  i 
41  L.R.A.(N.S.) 


pected,  was  held  to  be  sufficient  to  charge 
the  company  with  knowledge  of  the  import- 
ance of  the  message  to  make  it  liable  for 
damages  actually  resulting  from  delay  in 
delivery.  Herron  v.  Western  U.  Teleg.  Co» 
90  Iowa,  129,*  57  N.  W.  696. 

Also  information  given  the  sending  agent 
by  plaintiff's  agent,  that  plaintiff  had  cat- 
tle herded  at  the  destination,  and  that 
the  message  would  inform  him  that  a  sale 
had  been  made,  while  upon  failure  to  re- 
ceive it  that  day  they  would  be  turned 
loose,  is  sufficient  to  charge  the  company 
negligently  delaying  the  message  with  the 
expenses  incurred  in  regathering  them  and 
the  value  of  those  that  died  because  of  it» 
Western  U.  Teleg.  Co.  v.  Pruett,  —  Tex. 
Civ.  App.  — ,  35  S.  W.  78,  former  appeal 
6  Tex.  Civ.  App.  633,  26  S.  W.  794; 

Information  given  a  telegraph  operator 
that  plaintiff  was  going  to  another  city  to 
purchase  materials  for  a  contracting  job, 
and  would  telegraph  for  plans  and  specifi- 
cations, was  held  to  be  sufficient  to  charge 
the  company  with  loss  due  to  an  advance 
in  the  price  of  materials,  occasioned  by 
delay.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Loonie^ 
82  Tex.  323,  27  Am.  St.  Rep.  891,  18  S.  W. 
221; 

•And  in  Western  U.  Teleg.  Co.  v.  Law- 
son,  105  C.  C.  A.  451,  182  Fed.  369,  the 
trial  court  in  instructing  the  jury,  after 
stating  that  to  make  the  company  liable 
for  delay  in  the  delivery  of  a  message  it 
must  have  been  sufficiently  advised  of  the- 
importance  of  the  message  to  plaintiff, 
said:  *'You  have  a  right  in  determining 
that  question  to  consider  what,  if  any,  no- 
tice was  given  to  the  sending  office,  and 
what,  if  any,  notice  was  given  or  inquiry 
made  at  the  receiving  office  concerning  the 
telegram,  in  order  to  ascertain  whether  the 
defendant  had  actual  notice  of  its  import- 
ance, and  the  consequences  which  might  be 
expected  to  flow  from  the  failure  to  de- 
liver it,  or,  under  all  the  circumstances,, 
had  sufficient  notice  to  put  a  reasonably 
prudent  person  on  inquiry  concerning  those 
consequences;"  and  this  instruction  was  ap- 
proved on  appeal. 

But  in  Wheelock  v.  Postal  Teleg.  Cable 
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named  parties.  It  is  reasonably  apparent 
that  the  purpose  of  the  message  was  to  in- 
form True  of  the  failure  of  the  parties, 
not  named,  to  carry  out  some  transaction, 
and  to  offer  to  True  the  opportunity  to 
buy  the  cattle  if  he  desired  to  do  so."  Add 
to  the  knowledge  implied  by  the  language 
of  the  message  itself  and  imputed  to  the 
delivering  agent  the  explanation  given  by 
True,  and  it  appears  that  such  agent  was 
aufficiently  notified  of  the  business  trans- 
action pending  between  Davidson  and  True 
so  as  to  make  the  company  liable  for  the 
damages  resulting  to  plaintiff  by  reason 
of  the  nondelivery  of  said  message  prompt^ 
ly  and  without  unreasonable  delay. 


There  is  in  this  state  a  recognised  princi- 
ple of  law,  wnich  we  desire  to  invoke  as  of 
controlling  effect  in  the  case  at  bar,  and 
that  is,  where  the  language  of  the  tele- 
graphic message  is  sufficient  in  itficlf  to 
disclose  the  general  nature  of  the  communi- 
cation, it  devolves  upon  the  agent  receiving 
the  message  to  make  inquiry  of  the  sender 
as  to  the  nature  of  the  message,  and  bv 
this  means  to  gain  fuller  information  bm 
to  the  transaction  or  matter  about  which 
the  message  i  elates,  and  upon  a*  failure  to 
make  such  inquiry  his  principal  will  be 
charged  with  the  information  that  such  in- 
quiry would  have  developed.  Western  L. 
Teleg.  Co.  v.  Adams,  75  Tex.  535,  6  L.R.A. 


Co.  197  Mass.  119,  83  N.  £.  313,  14  Ann. 
Cas.  188,  it  is  held  that  statements  made 
to  the  company,  previous  to  the  time  of 
sending  the  message  in  question,  as  to  the 
nature  of  plaintiffs  business  and  that  er- 
rors or  delays  ^n  sending  messages  will  re- 
sult in  loss,  will  not  amount  to  such  no- 
tice as  to  a  particular  cipher  message  as 
will  make  the  company  liable  in  special 
damages  for  failure  to  deliver  it,  especially 
where  the  message  was  not  ordered  re- 
peated, when  to  do  so  would  greatly  in- 
crease defendant's   liability  at   small   cost. 

A  mere  statement  by  the  sender  of  a 
message  to  the  operator  that  it  is  import- 
ant, and  requesting  that  it  be  sent  at  once, 
when  the  despatch  itself  is  so  worded  as 
not  in  any  way  to  indicate  that  damage 
would  probably  result  from  delav,  is  not 
sufficient  to  render  the  company  liable  for 
more  than  nominal  damages.  Dorgan  v. 
Western  U.  Teleg.  Co.  Fed.  Cas.  No.  4,004. 

A  novel  view  is  taken  by  the  court  in 
Pope  V.  Western  U.  Teleg.  Co.  14  111.  App. 
531,  in  which  it  is  held  that  notice  given 
to  an  agent  of  the  company  as  to  the  im- 
portance of  prompt  transmission  of  a  mes- 
sage is  bindmg  on  it  only  as  to  the  acts 
of  that  aji;ent,  and  not  as  to  the  acts  of 
other  agents  to  whom  such  notice  is  not 
given. 

Notice    from    both    mensage    and    extrinsic 

matter. 

In  a  number  of  cases  the  notice  to  the 
company  was  found  to  be  suflicient  when 
the  terms  of  the  message  were  considered 
in  connection  with  niattors  outside  of  the 
messnjves  themselves.     Thus  a  telej^ram: 

— **H.  B.  Greenbaum  owe  Fleischner, 
Mover,  •&  Co.  $3,876.21.  Reported  closed  by 
sheriff.  Protect  claim  and  report  at  once," 
accompanied  by  a  statement  to  the  oper- 
ator til  at  it  was  important  and  a  request 
that  it  be  transmitted  immediately — was 
siinTicicnt  to  charge  the  company  with  loss 
of  the  debt  because  of  delay  resultinf?  in 
lo88  of  prioritv  in  attachment.  Fleischner 
V.  Pacific  Postal  Teleg.  Cable  Co.  65  Fed. 
738; 

— containing  a  message  ordering  an  ad- 
dition to  the  sender's  bid  on  a  government 
41  L.R.A.(N.S.) 


contract,  the  nature  and  importance  of 
which  was  explained  to  defendant's  oper- 
ator, who  undertook  to  transmit  it  in  the 
time  required — was  sufficient  to  charge  the 
companv  with  the  difference  between  the 
second  bid  and  the  original  bid,  at  which 
plaintiffs  were  obliged  to  do  the  work  be- 
cause of  delay  of  the  message.  Postal 
Teleg.  Cable  Co.  v.  Nichols,  16  L.R.A. 
(N.S.)   870,  89  C.  C.  A.  585,  159  Fed.  643, 

14  Ann.  Cas.  369; 

— containing  a  message  by  the  assignee 
of  a  banking  firm  to  a  branch  bank,  giving 
notice  of  the  assignment,  with  directions  to 
forward  immediately — was  sufficient  to 
make  the  company  liable  for  money  drawn 
out  between  the  time  the  message  should 
have  been  delivered  and  actual  deliverv. 
Stiles  V.  Western  U.  Teleg.  Co.  2  Ariz.  308, 

15  Pac.  712; 

— offering  a  vessel  for  charter,  couched 
in  languge  singular  and  unintelligible  to 
the  ordinary  reader,  but  between  a  ship 
broker  and  a  company  in  Liverpool,  be- 
tween whom  cablegrams  had  been  passing 
for  several  days — was  held  to  be  suflicient 
notice  of  its  importance  to  warrant  re- 
covery of  commissions  lost  by  delav  in  de- 
livery. Western  U.  Teleg.  Co.  t.  Fatman, 
73  Ga.  285,  54  Am.  Rep.  877; 

— ^**Send  me  market  Kansas  City,  to-mor- 
row and  next  day,"  by  one  wha  had  fre- 
quently sent  messages  from  that  office,  it 
being  understood  by  the  sendee  that  quo- 
tations were  to  be  sent  only  if  the  market 
changed — was  sufficient  to  carry  to  the  jury 
the  question  whether  defendant  should  he 
charged  with  knowledge  that  the  sender 
intended  to  act  upon  the  result  of  the  roes- 
sage  in  buving  or  selling.  Garrett  v.  West- 
ern U.  Teleg.  Co.  83  Iowa,  257,  49  N.  W. 
88; 

— "Shipped  cattle  to-day,"  to  parties  do- 
ing a  large  cattle  shipping  business  at  a 
small  station  where  many  such  messa^r^ 
were  received — was  sufficient  to  charge  the 
company  with  damages  naturally  resulting 
from  delay.  Western  U.  Teleg.  Co.  v.  Leh- 
man, ]  05  Md.  442,  66  Atl.  266 ; 

— ordering  sale  of  corn,  together  with 
notice  by  the  sender  that  it  was  important 
and  to  Aish  it — was  sufficient  to  charge  the 
company  with  loss  through  a  decline  in  th<> 
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«44,  16  Am.  St:  Rep.  920,  12  S.  W.  857; 
Western  U.  Teleg.  Co.  v.  Turner,  94  Tex. 
308,  60  S.  W.  432;  Erie  Teleg.  Co.  v.  Crimea, 
82  Tex.  95,  17  S.  W.  833 ;  Weatern  U.  Teleg. 
Co.  V.  Ward,  4  Tex.  App.  Civ.  Gas.  (Will- 
6on)  563,  19  S.  W.  899;  Western  U.  Teleg. 
Co.  V.  Hargrove,  14  Tex.  Civ.  App.  79,  36 
8.  W.  1079. 

When  J.  R.  True  said  to  defendant's 
agent  at  Ryan,  'This  message  pertains  to 
a  cattle  deal  which  might  caus&  me  to  lose 
several  thousand  dollars  if  I  fail  to  receive 
it,"  such  agent,  when  considering  that  in- 
formation, could  not  help  but  ki^ow  at  least 
the  general  nature  of  the  message;  and  it 
was  his  duty,  if  any  further  information 


was  desired  upon  the  subject,  to  have  made 
inquiry  of  True,  and  upon  his  failure  to 
do  so  his  principal  will  be  charged  with  such 
knowledge  of  the  transaction  between  David- 
son and  True  as  might  have  been  gained 
by  such  inquiry. 

In  Western  U.  Teleg.  Co.  v.  Turner,  above 
cited,  it  was  held  by  this  court,  in  an- 
swering certified  questions,  that  Che  fol- 
lowing telegram  was  sufficient  on  its  face 
to  suggest  that  it  was  intended  as  the  ac- 
ceptance of  an  offer  involving  a  business 
transaction,  and  to  make  it  the  duty  of 
the  company,  if  it  desired  further  informa- 
tion,  to   request   it,   and,   upon   failure   to 


market  because  of  such  delay  as  made  it 
impossible  to  sell  the  corn  on  that  day,  it 
being  intimated  that  either  fact  would  be 
sufficient  to  charge  the  company  with  no- 
tice. Western  U.  Teleg.  Co.  v.  ILowrey,  Z2 
Neb.  732,  49  N.  W.  707; 

— "Pay  note  Bank  of  Charleston  to- 
day," together  with  information  given  to 
the  agent  at  the  time  it  was  submitted  for 
transmission,  that  plaintiff  had  a  note  at 
Charleston  and  that  the  message  was  im- 
portant, and  a  request  that  it  he  delivered 
promptly — ^was  sufficient  to  charge  the  com- 
pany with  loss  of  credit  to  plaintiff  due  to 
protest  of  his  note.  Baker  v.  Western  U. 
Teleg.  Co.  84  S.  C.  477,  137  Am.  St.  Rep. 
848,  66  S.  E:  182; 

— "Have  30,000  bushels  for  you  if  you 
can  come  at  once,"  answered  by  another, 
"Will  ship  machinery  at  once.  Do  they 
furnish  fuel?  Answer,"  together  with  the 
fact  that  defendant's  agent  knew  that 
plaintiff  was  engaged  in  threshing  for  oth- 
ers, and  that  the  messages  related  to  such 
business — ^was  sufficient  to  charge  it  with 
loss  of  contracts  because  of  failure  to  de- 
liver the  second  message.  Western  U. 
Teleg.  Co.  v.  Bowen,  84  Tex.  476,  19  S.  W. 
654; 

— from  an  agent  to  his  firm,  announcing 
the  purchase  of  a  auantity  of  wool  at  a 
certain  price,  togettier  with  information 
given  defendant's  agent  that  the  message 
was  important  and  that  he  expected  his 
house  had  contracted  for  sale  of  the  wool, 
and  the  taking  of  extra  precaution  to  in- 
sure the  accuracy  of  the  message — ^was  suf- 
ficient to  appraise  the  company  of  the  pur- 
pose and  importance  of  the  message  to  make 
it  liable,  because  of  nondelivery,  for  the 
firm's  loss  of  an  opportunity  to  resell  the 
wool  before  the  market  declined.  Western 
U.  Telep.  Co.  v.  Haman,  2  Tex.  Civ.  App. 
100,  20  S.  W.  1133; 

—-directing  the  purchase  of  cattle,  to- 
gether with  a  statement  to  the  agent  that 
it  is  important  and  informing  him  of  its 
purpose — will  make  the  company  failing  to  , 
deliver  it  liable  for  loss  through  a  rise  in  ' 
price  between  the  time  the  cattle  would 
have  been  bought  had  it  been  delivered  and 
the  time  they  could  have  been  bought  after 
discoverv  of  its  nondelivery.  Western  U. 
41   L.R.A.(N.S.) 


Teleg.  Co.  v.  Carver,  15  Tex.  Civ.  App.  547, 
39  S.  W.  1021,  former  appeal,  — ^Tex.  Civ. 
App.  — ,  31  S.  W.  432; 

— part  in  cipher,  commencing  with  "Kam- 
merer  renews  orders,"  together  with  the 
facts  that  the  company's  agent  knew  that 
the  message  related  to  the  cetton  business, 
and  was  told  to  rush  it — was  sufficient  to 
render  the  company  liable  for  prospective 
profits  lost  because  of  failure  to  deliver 
the  message.  Western  U.  Teleg.  Co.  v. 
Nagle,  11  Tex.  Civ.  App.  539,  32  S.  W. 
707; 

—commencing,  "All  right.  Sell,"  and 
finished  in  cipher,  from  a  firm  known  to  be 
dealing  in  cotton,  all  of  whose  messages 
were  "rush"  messages — was  sufficient  to 
charge  the  company  with  knowledge  that  it 
related  to  an  important  cotton  transaction, 
and  to  make  it  liable  for  damages  resulting 
from  delav.  Western  U.  Teleg.  Co.  v.  Birge- 
Forbes  Co.  29  Tex.  Civ.  App.  526,  69  S. 
W.  181; 

— containing  a  bid  on  a  building  con- 
tract, together  with  notice  given  the  oper- 
ator that  it  was  important  and  should  be 
rushed — ^was  sufficient  to  charge  the  com- 
pany with  loss  of  profits  on  the  contract, 
which  would  have  b«en  secured  by  plaintiff 
but  for  delay  of  the  message.  Texas  k  W. 
Teleg.  k  Teleph.  Co.  v.  Mackenzie,  36  Tex. 
Civ.  App.   178,  81  S.  W.  681; 

— in  part  cipher  as  follows,  "Passado 
partridge  think  condemn  should  be  basis 
strict  number  one  keep  us  advised,"  sent 
by  a  rice  milling  company  to  an  agent  at  * 
a  rice  market — was  sufficient  to  char^  the 
company  with  knowledge  that  it  related  to 
an  important  business  matter,  and  to 
charge  it  with  the  amount  paid  by  the 
aorent  over  the  market  price  for  rice  bought 
after  it  should  have  been  delivered.  Weat- 
ern U.  Teleg.  Co.  v.  Houston  Rice  Mill.  Co. 
—  Tex.  Civ.  App.  — ,  93  S.  W.   1084; 

— "Go  to  Frost's  Bank  and  get  money,'-' 
addressed  to  an  agent  of  plaintiff,  together 
with  information  given  by  plaintiff  to  the 
operator  that  he  had  a  deal  on  for  a  bull 
and  had  to  get  the  money  there  that  even- 
ing— WAS  sufficient  to  render  the  company 
failing  to  deliver  the  message  liable  for  the 
difference  between  the  contract  price  and 
the  market  price  at  the  place  of  purchase 
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secure  further  information,  to  make  tlie 
company  liable  for  damages  accruing  to 
the  sender  for  the  loss  of  profits  in  failing 
to  conclude  a  transaction  for  the  sale  of 
cotton,  to  wit: 

To  C.  H.  Nelson, 
Linden,  Texas. 
Accept  offer   five  three  quarters.     Send 
tickets.     Accept  Rogers. 

[Signed]  J.  T.  Turner. 

So  far  as  the  opinion  in  that  case  dis- 
closes the  facts,  no  information  was  given 
the  agent  as  to  a  pending  agreement  to  sell 
cotton;  but  it  is  there  held  that  the  mes- 
sage itself  contains  suflScient  information 
to  notify  or  suggest  to  the  company  that 
there  was  an  acceptance  of  an  offer  involv- 
ing a  business  transaction,  and  devolving 
upon  it  the  duty  to  promptly  transmit  and 
deliver  such  message.  The  message  did  not 
go  into  the  det^ls  of  a  business  transaction, 
but  the  company  had  no  right  to  expect 


that  it  would.  As  said  by  Judge  Henry  in 
the  base  of  Western  U.  Teleg.  Co.  v.  Adams, 
above  cited:  "It  is  well  known  to  the 
public,  and  cannot  be  unknown  to  telegraph 
companies,  that  the  utmost  brevity  of  ex- 
pression is  cultivated  in  correspondence  hj 
telegraph.  It  is  as  well  known  that  that 
mode  of  communication  is  chiefly  resorted 
to  in  matters  of  importance,  financially  and 
socially,  requiring  great  despatch.  .  .  . 
When  the  general  nature  of  the  communica- 
tion is  plainly  disclosed  by  its  terms,  in- 
stead of  requiring  the  sender  to  com- 
municate to  the  unwilling  ears  of  the  busy 
operator  the  relationship  of  the  parties 
concerned,  a  more  leascmable  rule  will  be, 
when  the  receiver  of  the  despatch  desires 
information  about  such  matters,  for  him 
to  obtain  it  from  the  sender,  and,  if  be 
does  not  do  so,  to  charge  his  principal  with 
the  information  that  inquiries  would  have 
developed." 

Plaintiffs'  cause  of  action  being  prediest- 
ed  upon  the  failure  to  promptly  deliver  the 


on  the  day  the  option  expired.  Western 
U.  Teleg.  Co.  v.  Woods,  —  Tex.  Civ.  App. 
—,  133  S.  W.  440; 

— ''Ship  car  Bluefleld  firsts  thousand  co- 
coanuts  Wednesday's  steamer.  Good  stock," 
together  with  the  facts  that  defendant 
knew  plaintiff  was  engaged  in  the  fruit 
trade,  that  it  knew  "Bluefield  firsts"  meant 
a  kind  and  quality  of  banana — was  suffi- 
cient to  charge  it  with  loss  of  profits  on 
the  fruit  because  of  failure  to  deliver  ttie 
message.  Postal  Teleg:  Cable  Co.  v.  Ta- 
lerico,  —  Tex.  Civ.  App.  — ,  136  S.  W. 
676; 

— agreeing  to  furnish  600  cows,  in  an- 
swer to  a  previous  inquiry,  plaintiff  telling 
the  operator  he  had  a  short  option  on  600 
cows,  and  that  it  was  necessary  that  the 
message  go  through  promptly  to  enable 
him  to  take  advantage  of  it— was  sufficient 
notice  to  charge  defendants  with  loss  of 
profits  because  of  delay  resulting  in  loss 
of  the  option.  Western  Teleg.  Co.  v.  Wil- 
liams, —  Tex.  Civ.  App.  — ,  137  S.  W. 
148; 

— ''Send  bay  horse,  to-day:  Mock  loads 
to-night,"  it  being  shown  that  Mock  was 
a  well-known  dealer  in  horses,  which  fact 
was  presumably  known  by  defendant's 
agent—was  sufficient  to  inform  defendant 
of  its  importance  so  as  to  render  it  liable 
for  damage  resulting  from  loss  of  the  sale 
of  the  horse  because  of  delay.  Thompson 
V.  Western  U.  Teleg.  Co.  64  Wis.  631,  54 
Am.  Rep.  644,  26  N.  W.  789. 

However,  in  Fitch  v.  Western  U.  Teleg. 
Co.  150  Mo.  App.  149,  130  S.  W.  44,  it 
was  held  that  a  message,  "Letter  will  give 
satisfaction,  comply  with  same  at  once," 
did  not  give  the  company  notice  that  it 
related  to  an  important  business  transac- 
tion; nor  would  the  fact  that  the  sender 
informed  the  agent  that  it  was  important 
and  should  be  rushed  make  the  company 
41  L.R.A.(N.S.) 


liable   for   damages  growing   out   of   such 
business  transaction. 

And  in  Western  U.  Teleg.  Co.  ▼.  Coggin, 
16  C.  C.  Au  231,  32  U.  S.  App.  245,  6B 
Fed.  137,  it  was  held  that  a  message,  "Be 
on  hand  evening  of  third.  I  got  early," 
contained  nothing  to  advise  defendant  of 
the  nature  of  the  damages  to  be  antici- 
pated from  delay  in  its  delivery;  nor  did 
a  statement  m8[de  by  the  sender  to  the 
operator,  had  he  wanted  the  addressee,  his 

Eartner,  to  be  sure  to  get  it  as  it  was  a 
usiness  matter,  supply  such  information 
so  as  to  make  the  company  liable  for  more 
than  nominal  damages. 

Cipher  messages. 

There  is  some  difference  of  opinion  as  to 
the  liability  of  a  telegraph  company  for 
damages  resulting  from  delay  or  failure  to 
deliver  an  unexplained  cipher  message. 

Thus  a  number  of  cases  hold  that  the 
company  is  liable  only  for  nominal  dam- 
ages, or  the  amount  paid  for  transmission, 
for  delay  or  failure  in  the  delivery  of  an 
unexplained  cipher  message,  in  the  absence 
of  other  circumstances  giving  notice  of  iU 
importance:  Mackay  v.  Western  U.  Teleg. 
Co.  16  Nev.  222;  Abeles  v.  Western  V. 
Teleg.  Co.  37  Mo.  App.  664;  Perjruson  v. 
Anglo-American  Teleg.  Co.  178  Pa,  377, 
35  L.B.A.  554,  66  Am.  St.  Rep.  770,  35 
Atl.  979;  Daniel  v.  Western  U.  Teleg.  Co. 
61  Tex.  462,  48  Am.  Rep.  306;  Western 
U.  Teleg.  Co.  v.  McKinney,  2  Tex.  App. 
Civ.  Cas.  (Willson)  662;  Candee  v.  West- 
ern U.  Teleg.  Co.  34  Wis.  471,  17  Am.  Rep. 
452. 

And  this  was  held  to  be  the  rule,  sl- 
though  the  agent  was  told  to  rush  the  mes- 
sage as  it  was  important.  Houston,  £.  & 
W.  T.  R.  Teleg.  Co.  v.  Davidson,  15  Tex. 
Civ.  App.  334,  39  S.  W.  606. 
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message  at  the  point  of  destination,  it  is 
not  material  that  the  declarations  of  Ttue 
relied  upon  to  fix  notice  on  the  telegraph 
company  of  the  existing  agreement  between 
him  and  Davidson  were  not  made  to  the 
operator  who  accepted  the  message  for 
transmission,  and  that  they  were  not  made 
to  such  operator  at  the  time  the  contract 
for  transmission  was  entered  into.  If  the 
action  was  based  in  any  manner  upon  the 
negligence  of  the  company  in  transmitting 
the  message,  the  contention  of  plaintiff  in 
error,  as  urged  by  its  able  counsel,  to  the 
effect  that  such  declarations,  to  be  effectual, 
should  have  been  made  to  the  reoeiving 
operator  and  at  the  time  the  contract  for 
transmission  was  made,  would  be  potent  as 
a  defense.  But,  when  the  action  is  based 
solely  upon  the  failure  to  promptly  deliver 
the  message  after  its  receipt  at  destination, 
the  rule  has  no  application,  for  the  reason 
that  it  is  not  conceived  in  what  manner 
such  failure  to  give  notice  to  the  receiving 
operator  could  affect  the  prompt  delivery 


of  the  message  when  the  notice  had  been 
given  the  delivering  agent  before  the  ar- 
rival of  the  message  at  Ryan.  If  the  tele- 
graph company  had  wholly  failed  to  trans- 
mit the  message,  plaintiffs,  under  the  ruling 
of  this  court  on  the  former  appeal,  would 
not  be  entitled  to  recover,  for  the  reason 
the  message  without  some  explanation  did 
not  disclose  its  general  nature  so  as  to  cast 
the  burden  of  inquiry  upon  defendant.  But 
the  message  declared  on,  coupled  with  the 
explanation  given  the  agent  of  defendant 
at  the  place  of  destination  by  True,  was 
amply  sufficient  to  notify  it  of  the  pending 
business  transaction,  rendering  it  liable  for 
such  special  damages  as  plaintiffs  suffered 
by  reason  of  the  nondelivery  of  the  mes- 
sage. 

There  being  no  other  question  demanding 
the  serious  consideration  of  this  court  as 
presented  by  the  application  for  writ  of 
error,  we  are  of  the  opinion  the  judgment 
of  the  Court  of  Civil  Appeals  should  be 
affirmed,  and  it  is  so  ordered. 


And  it  was  held  that  the  notice  given  by 
an  unexplained  cipher  message  relating  to 
the  purchase  of  cotton  was  insufficient  to 
charge  the  company  because  of  delay  with 
more  than  the  fee  received  for  transmis- 
sion, although  it  was  shown  it  was  cus- 
tomary for  cotton  dealers  to  use  the  cipher. 
Western  U.  Teleg.  Co.  v.  Mellor,  33  Tex. 
Civ.  App.  264,  76  S.  W.  449. 

But  in  Alabama  the  rule  is  that  in  the 
case  of  cipher  messages,  the  company  is 
liable  for  such  damages  as,  in  the  usual 
course  of  things  naturally  grow  out  of 
its  negligence  in  transmitting  the  message, 
although  the  import  of  the  message  is  not 
communicated  to  the  sending  agent,  but 
that  damages  arising  from  special  circum- 
stances are  not  recoverable  unless  such 
circumstances  are  made  known.  Western 
U.  Teleg.  Co.  v.  Way,  83  Ala.  542,  4  So. 
844;  Daugherty  y.  American  Union  Teleg. 
Co.  75  Ala.  168,  51  Am.  Rep.  435,  second 
appeal,  89  Ala.  191,  7  So.  660. 

In  Western  U.  Teleg.  Co.  v.  Hyer  Bros. 
22  Fla.  637,  1  Am.  St.  Rep.  222,  1  So.  129, 
Daugherty  v.  American  Union  Teleg.  Co. 
supra,  is  followed,  the  court  saying  that 
it  is  of  no  consequence  whether  the  de- 
spatch is  in  plain  English  or  in  cipher, 
provided  such  cipher  is  written  in  the  let- 
ters of  the  English  alphabet. 

But  this  case  was  expressly  overruled 
by  Western  U.  Teleg.  Co.  v.  Wilson,  32 
Fla.  527,  22  L.RA.  434,  37  Am.  St.  Rep. 
125,  14  So.  1,  and  the  rule  adopted  that 
only  nominal  damages  are  recoverable  for 
failure  to  transmit  a  cipher  message  which 
does  not  indicate  its  importance,  or  the 
import  of  which  is  not  explained  at  the 
time  of  submitting  it  for  transmission. 

In  Dodd  Grocery  Co.  v.  Postal  Teleg. 
Cable  Co.  112  Ga.  685,  37  S.  E.  981,  the 
court  says  that  a  telegraph  company  is  lia- 
ble for  damages  resulting  from  unreason- 
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able  delay  in  transmitting  or  delivering  a 
cipher  message,  as  if  it  were  intelligible. 
It  is  not  necessary  that  the  message  indi- 
cate what  damages  may  result  from  delay. 

And  in  Bashinsky  v.  Western  U.  Teleg. 
Co.  1  Qa.  App.  761,  58  S.  E.  91,  it  is  held 
that  a  telegraph  company  is  presumed  to 
be  advised  of  the  importance  of  a  cipher 
message. 

A  cipher  message  accepting  an  offer  to 
buy  wheat  was  held  to  be  sufficient  to 
charge  the  company  with  damages  result- 
ing from  loss  of  t^  sale  due  to  delayed 
transmission  in  Western  U.  Teleg.  Co.  v. 
Blackwell  MiU.  &  Elevator  Co.  24  Okla.  535, 
138  Am.  St.  Rep.  893,  103  Pac.  717,  thu 
court  saying:  "It  was  not  necessary  that 
the  company  or  its  operator  should  know 
at  the  time  of  the  receipt  of  the  message 
that  it  constituted  an  acceptance  or  offer 
for  purchase  of  wheat.  It  was  sufficient, 
if  the  message,  as  written,  when  read  in 
the  light  of  well-known  usage  in  commer- 
cial correspondence,  reasonably  informed 
the  operator  that  it  was  one  of  business 
importance,  involving  a  money  or  financial 
liability  in  event  of  delay  or  negligent 
transmission." 

And  in  Western  U.  Teleg.  Co.  v.  Reynolds 
Bros.  77  Va.  173,  46  Am.  Rep.  716,  the 
telegraph  company  was  held  liable  for 
actual  damages  resulting  from  failure  to 
transmit  a  cipher  telegram,  under  a  stat- 
ute providing  that,  "for  every  failure  to 
transmit  a  despatch  as  promptly  as  prac- 
ticable, or  in  the  order  of  its  delivery  to  the 
company,  the  company  shall  forfeit  the 
sum  of  $100  to  the  person  sending  or  wish- 
ing to  send  such  despatch,  and  shall  more- 
over be  liable  to  an  action  of  damages  by 
any  party  aggrieved." 

In  Smith  v.  Western  U.  Teleg.  Co.  80 
Neb.  395,  114  N.  W.  288,  the  court  said 
that  the  fact  that  a  message  is  in  cipher 
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it  immaterial  except  as  it  may  serve  as 
an  item  of  evidence  for  the  proof  or  dis- 
proof of  knowledge,  and  in  such  case  ex- 
ternal evidence,  such  as  knowledge  by  the 
agent  of  the  nature  of  the  sender's  business 
and  his  custom  of  transacting  it  in  cipher, 
is  admissible  to  show  knowledge  of  the 
importance  of  the  message  for  the  purpose 
of  fixing  the  amount  of  damages. 

And  in  Postal  Teleg.  Cable  Co.  v.  Louis- 
ville Cotton  Oil  Co.  136  Ky.  843,  122  S. 
W.  852,  rehearing  denied  in  136  Ky.  859, 
125  S.  W.  266,  which  involved  a  cipher 
message,  the  court  said:  ''The  essential 
thing  is  notice;  that  is,  such  notice  as 
would  give  a  person  of  ordinary  prudence 
information  of  the  importance  of  the  mes- 
sage. It  is  a  matter  of  secondary  moment 
how  this  notice  is  obtained.  If  the  com- 
pany denies  that  it  had  notice,  and  the 
evidence  leaves  the  matter  in  doubt,  it 
is  a  question  for  the  jury,  and  the  com- 
plaining par^  may  introduos  in  evidence 
such  facts  and  circumstances  as  throw  light 
upon  the  question  of  whether  or  not  the 
company,  at  the  time  it  received  the 
message,  did  have  notice  of  its  importance." 

Miscellaneous. 

In  Bierhaus  ▼.  Western  U.  Teleg.  Co.  8 
Ind.  App.  246,  34  N.  £.  681,  the  court  says: 
"If  the  message  show  that  it  relates  to 
a  commercial  or  legal  transaction  of  value 
it  is  sufficient  to  appraise  the  company  of 
its  character,  and  for  failure  to  use  due 
diligence  it  must  respond  in  all  special 
proximate  damM(es." 

In  Fitch  V.  Western  U.  Teleg.  Co.  150 
Mo.  App.  149,  130  S.  W.  44,  which  was  an 
action  on  contract  for  delay  in  delivering 
a  telegram  which  did  ikot  show  on  its  face 
that  it  related  to  an  important  business 
transaction,  the  court  says  that,  in  an  ac- 
tion in  tort  in  such  a  case,  the  company 
may  be  liable  without  having  the  same 
information  as  to  details  respecting  the 
nature  of  the  message  and  the  probable 
result  which  would  arise  from  a  failure  to 
transmit  or  deliver  it,  as  is  essential  in  an 
action  brought  on  a  breach  of  contract  in 
order  to  require  it  to  respond  to  the  same 
extent.  And  it  holds  that  information  as 
to  the  nature  and  importance  of  the  mes- 
sage, imparted  to  the  company  after  the 
contract  for  its  transmission  has  been 
made,  would  not  affect  its  liability  in  an 
action  on  the  contract,  but  might  material- 
ly affect  the  result  if  the  action  were  in 
tort. 

Some  courts  are  inclined  to  regard  the 
mere  fact  that  the  more  expensive  tele- 
graph, instead  of  cheaper  but  slower  means 
of  communication,  is  used,  as  being  at  least 
some  indication  of  the  importance  of  the 
message. 

Thus  in  Daugherty  v.  American  Union 
Teleg.  Co.  75  Ala.  168,  51  Am.  Rep.  435, 
the  court  says:  'The  telegraph  is  a  mod- 
ern discovery.  Speedy  communication  is 
its  boasted  merit,  the  object  of  its  use.  It 
is  much  more  expensive  than  communica- 
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tions  by  mail,  and  therefore  w<Nild  not 
be  resorted  to  if  time  were  not  of  its  very 
essence." 

In  Houston,  E.  &  W.  T.  R.  Teleg.  Co. 
V.  Davidson,  15  Tex.  Civ.  App.  334,  39  S. 
W.  606,  the  court  says:  "The  informa- 
tion given  to  the  agent  that  the  last  one 
was  important  left  the  matter  vrhere  it 
was  before.  The  fact  that  the  virire  was 
used  was  enough  to  conver  that  informa- 
tion, and  it  was  defendant's  duty,  without 
instructions,  to  send  the  message  with  all 
reasonable   despatch." 

In  Pope  V.  Western  U:  Teleg.  Co.  14 
111.  App.  531,  the  court  says  that  ''as  the 
prime  object  of  the  telegraph  is  to  send  in- 
telligence quickW,  it  is  to  be  presumed  that 
any  message  of  a  business  nature  should 
be  transmitted  and  delivered  as  promptly 
as  the  circumstances  will  permit." 

And  in  Western  U.  Teleg.  Co.  v.  Bigger- 
staff,  —  Ind.  — ,  97  K.  E.  531,  involving 
liabilitv  for  failure  to  deliver  a  mesaage 
to  a  physician,  directing  him  to  meet  the 
sender  at  a  certain  place  on  a  certain 
day,  and  another  in  the  same  words  except 
as  to  date,  sent  on  the  following  day,  the 
court  said:  'The  facts  that  the  mesaage 
was  sent  to  a  physician;  that  its  words 
were  an  imperative  call  for  his  presence  at 
a  place  three  counties  removed  from  hia 
residence,  on  the  day  following;  that  the 
telegraph  was  used,  instead  of  the  mails, — 
all  indicated  the  importance  of  it,  and  were 
sufficient  to  warn  appellant's  agents  that 
harm  and  loss  would  follow  its  nondeliv- 
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STATE  OF  LOUISIANA 

V. 

TRENT  JENKINS  et  aL 


RE  JOHN  JENKINS. 

(129  La.  1019,  57  So.  321.) 

Ball  —  capital  offense  ^  evidence  of 
alibi  —  sufficiency. 

The  fact  that  a  person  charged  with  a 
capital  offense  supports  his  application  by 
the  ex  parte  affidavits  of  two  other  persons, 
tending  to  establish  an  uUibi,  does  not  so 
rebut  or  destroy  the  presumption  arisini; 
from  the  action  of  the  grand  jury,  in  find- 
ing the  bill  of  indictment,  as  to  make  it 
the  plain  legal  duty  of  the  judge  of  the  dis- 
trict court  to  admit  the  accused  to  bail: 
and  this  court  will  not  issue  the  writ  of 
mandamus  directing  him  to  do  so. 

(January  2,  1912.) 

Headnote  by  Monboe,  J. 

Note.  «>  As  to  bail  in  capital  cases,  see 
note  to  Re  Thomas,  39  L.R.A.(N.S.)  752. 
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APPLICATION  for  a  writ  of  mandamus 
to  compel   the   judge   of   the  District 
Court  to  admit  relator  to  bail.    Denied. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Garter  &  Carter  for  relator. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Relator,  having  been  -  charged  with  set- 
ting fire  and  burning  in  the  nighttime  the 
house  in  which  Oliver  Williams  and  his 
family  were  then  residing  and  lodging, 
asked  to  be  admitted  to  bail,  and,  his  re- 
quest having  been  refused,  he  prays  that  a 
writ  of  mandamus  issue  commanding  the 
judge  a  quo  to  grant  it.  The  judge,  made 
respondent,  answers  as  follows: 

''Relator  relies  on  two  affidavits  made  by 
deputy  sheriffs,  which,  if  true,  would  show 
an  olt'&i.  An  aiihi,  after  indictment  is 
found,  is  a  defense  to  be  heard  at  the  trial 
of  the  case.  No  doubt  the  grand  jury,  in 
finding  the  indictment  in  this  case,  heard 
all  proper  evidence  on  this  question  of  fact, 
and  that  the  district  attorney,  during  the 
trial  of  the  case,  will  offer  proof  on  this 
question  of  an  alihi.  It  would  be  a  danger- 
ous precedent  for  any  court  to  establish; 
i.  e.,  to  give  a  party  bail  on  the  strength 
of  two  affidavits  which  are  not  legal  testi- 
mony. The  power  to  grant  bail  is  never 
excrcisod  after  an  indictment  by  the  grand 
jury.  The  reason  is  that  the  testimony 
heard  by  the  grand  jurors  is  not  written 
and  cannot  be  disclosed,  and,  consequently, 
cannot  be  looked  into  by  the  judge,  who 
must,  necessarily,  regard  the  conclusion  of 
the  grand  jury  as  too  great  a  presumption 
of  the  guilt  of  the  prisoner  to  bail  him. 
State  ex  rel.  Hunter  v.  Brewster,  35  La. 
Ann.  605;  State  ex  rel.  Rice  v.  Butler,  40 
La.  Ann.  3,  3  So.  350;  State  ex  rel.  Strick- 
land v.  Villere,  41  La.  Ann.  573,  6  So.  827 ; 
State  ex  rel.  Johnson,  48  La.  Ann.  1407, 
20  So.  802.  I  respectfully  submit  John  Jen- 
kins is  not  entitled  to  bail,*'  etc. 

Counsel  for  relator  call  our  attention  to 
the  two  affidavits  referred  to  by  the  respond- 
ent judge,  which  set  forth  that  the  affiants 
arrested  the  relator  on  the  evening  of  the 
night  on  which  relator  alleges  in  the  peti- 
tion here  filed  the  burning  is  said  to  have 
taken  place,  and  lodged  him  in  a  jail,  21 
miles  distant  from  the  scene  of  the  fire;  and 
that  he  was  not  released  until  the  next 
day,  and  did  not  return  to  the  scene  of  the 
fire  until  the  next  afternoon.  Counsel  also 
call  our  attention  to  article  12  of  the  Con- 
stitution, which  provides  {inter  alia)  that 
"all  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses,  where 
the  proof  is  evident  or  presumption  great," 
etc. 

As  relator  is  charged  with  a  capital  of- 
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fense,  the  question  presented  for  decision 
is  whether  the  two  affidavits  relied  on  by 
him  so  entirely  rebut  the  presumption  of 
guilt  arising  from  his  indictment  by  the 
grand  jury  as  to  make  it  the  plain  legal 
duty  of  the  respondent  to  admit  him  to  bail. 
That  question  is  answered  in  the  negative 
by  the  authorities  to  which  we  are  referred 
by  the  respondent.  In  the  case  first  cited, 
Mr.  Justice  Manning,  as  the  organ  of  this 
court,  said:  "The  fact  that  a  grand  jury 
has  found  a  bill  against  a  person  for  a 
capital  offense  is,  of  itself,  a  sufficient  pre- 
sumption of  guilt  to  preclude  any  inquiry 
into  the  merits  of  the  prisoner's  case  upon 
a  habeas  corpus.  And  this  in  no  respect 
trenches  upon  that  fundamental  rule  which 
lies  at  the  root  of  criminal  law  and  juris- 
prudence, that  everyone  is.  presumed  to  be 
innocent  until  he  is  proved  to  have  been 
guilty."  State  ex  rel.  Hunter  v.  Brewster, 
35  La.  Ann.  606. 

And,  in  the  next  case  cited,  Mr.  Justice 
Poche,  speaking  for  the  court,  said:  "Un- 
der the  provisions  of  §  841  of  the  Revised 
Statutes,  the  crime  of  arson,  as  charged 
against  relator,  is  punished  by  death,  hence, 
it  is  a  capital  offense.  .  .  .  Criminal 
jurisprudence  has,  long  since,  settled  the 
rule  that  an  indictment  furnishes  absolute 
evidence  that  the  proof  is  evident  and  the 
presumption  great  as  regards  the  right  to 
bail."  State  ex  rel.  Rice  v.  Butler,  40  La. 
Ann.  4,  3  So.  351   (citing  authorities). 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  relator's  application  be  denied, 
and  this  proceeding  dismissed,  at  the  cost  of 
the  relator. 


SOUTH  CAROIilNA   SUPRBBIE 
COURT. 

JAMES  M.  GAMBLE,  Respt., 

V. 

METROPOLITAN  LIFE  INSURANCE 
,  COMPANY,  Appt. 

(—  S.  C.  —,  76  S.  E.  788.) 

Insnrance  —  fraud  of  beneficiary  —  ef- 
fect on  recovery. 

1.  A  man  who  procures  his  wife  to  insure 
her  life  for  his  benefit  cannot  t%ke  advan- 
tage of  her  ignorance  of  a  physical  condi- 

Note,  —  Inattrance:  effect  of  henefi- 
ciarp'8  "knowledge  of  the  faleity  of 
a  representation  innooenUy  nuide  by 
insured. 

The  question  whether  the  beneficiary's 
knowledge  of  the  falsity  of  representations 
innocently  made  by  insured  will  avoid  the 
policy  as  to  the  former  does  not  seem  to 
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tion  makinf^  her  nninsurable,  of  which  he 
knows,  to  justify  answers  in  the  applica- 
tion  which,  if  made  by  her  with  knowledge 
of  her  true  condition,  would  have  rendered 
the  policy  void. 

Same  ^  agency  of  husband  ^  knowl- 
edge of  nntrue  statement. 

2.  A  man  who,  as  agent  for  his  wife, 
signs  an  application  for  insurance  on  her 
life  in  his  own  favor,  binds  her  by  his 
knowledge  of  her  physical  condition,  so  as 
to  render  the  policy  void  in  case  her  an- 
swers to  questions  as  to  such  condition  are 
untrue. 

(Fraser,  J.,  dissents.) 
(September  20,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
York  County  in  plaintiff's  favor  in  an  ac- 
tion  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  life  insurance  policy. 
Reversed. 

The  faots  are  stated  in  the  opinion. 

Messrs.  Elliott  A  Herbert  for  appellant. 

Messrs.  Dnnlap  dt  Dnnlap  for  respond- 
ent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

'  The  defendant  company  issued  an  insur- 
ance policy  of  $500  on  February  10,  1010, 
for  the  benefit  of  the  plaintiff  on  the  life 
of  Maggie  Gamble,  his  wife,  who  died  June 
14,  1010.    The  answer  in  this  suit  on  the 


f  policy  sets  up  the  defense  that  the  polkr 
was  obtained  by  representationa  in  the 
application  which  were  false  in  sereral  ma- 
terial   particulars. 

The  plaintiff  as  beneficiary  signed  the  ap- 
plication for  insurance  with  his  wife,  aiid 
in  the  application  the  following  declara- 
tion and  agreement  appears:  "And  it  is 
further  declared  and  agreed  that  the  fore- 
going statements  and  answers,  and  also 
the  stsitements  and  answers  on  the  next 
page  hereof  in  answer  to  the  medical  ex- 
aminer, are  correct  and  wholly  true,  that 
they  shall  form  the  basis  of  the  contract 
of  insurance  if  one  be  issued,  and  that,  if 
they  are  not  thus  correct  and  wholly  true, 
the  policy  shall  be  null  and  Toid."  On 
the  trial  the  specific  untrue  representations 
relied  on  were  the  statements  made  in  the 
application  for  the  policy  that  the  insured 
was  in  sound  health,  and  that  the  last 
medical  attendance  was  in  1908  for  mis- 
carriage, whereas  the  evidence  of  her  at- 
tending physician  was  that  he  attended  her 
in  November,  1900,  that  she  was  suffering 
not  only  from  miscarriage,  but  an  enlarged 
heart  and  Bright's  disease.  Dr.  Kirkpat- 
rick,  the  physician,  further  testified  that 
he  told  the  plaintiff  at  the  time  of  the 
nature  of  his  wife's  disease,  but  refrained 
from  telling  her,  at  her  husband's  request. 
The  plaintiff  testified  that  the  phjrsiciaa 
did  not  inform  him  that  his  wife  had  heart 
disease  or  Bright's  disease  until  some  time 
after  the  policy  was  taken  out.  The  circuit 
judge  directed  a  verdict  for  the  plaintiff. 


have  been  passed  upon  apart  from  the  ef-  i 
feet  of  participation  by  such  beneficiary, 
as  agent  of  the  insured  or  otherwise,  in 
procuring  the  policy.  It  will  be  observed 
that  in  Gamble  v.  Metbopolitan  L.  Ins. 
Co.  and  in  the  cases  cited  in  the  note,  it 
appeared  that  the  beneficiary  participated 
in  procuring  the  insurance,  and  there  was 
therefore  no  occasion  to  pass  upon  the  effect 
of  the  knowledge  of  the  beneficiary  merely 
as  such. 

In  National  L.  Ins.  Co.  v.  Minch,  63  N. 
Y.  144,  it  was  held  that  if  a  husband,  as 
agent  of  his  wife,  procured  a  policy  on  her 
life  by  fraud  in  failing  to  disclose  the  fact 
that  she  had  a  cancer,  the  wife  could  not 
retain  the  benefit  of  it  although  she  had 
acted  innocently;  and  it  was  held  that  the 
husband  as  her  personal  representative 
could  not  keep  the  money  which  had  been 
paid  to  the  estate  by  the  insurer  in  igno- 
rance of  the  fraud.  The  court  said:  "It 
is  established  that  an  innocent  principal 
cannot  take  an  advantage  resulting  from 
the  fraud  of  an  agent,  without  rendering 
himself  civilly  liable  to  the  injured  party. 
...  If  the  husband  obtained  the  policy 
by  fraud,  acting  as  the  agent  of  his  wife, 
he  occupies  the  position  of  claiming  to  keep 
money  as  her  legal  representative  which  he 
fraudulently  obtained  as  her  agent.  He  is 
41   L.R.A.(N.S.) 


defending  this  action  upon  her  title  to  the 
policy,  which,  if  procured  by  his  fraud,  is 
invalid." 

And  in  March  v.  Metropolitan  L.  Ins.  Ca 
186  Pa.  629,  65  Am.  St.  Kep.  887,  40  AtL 
1100,  where  the  husband  took  out  a  policy 
of  insurance  on  his  wife's  life,  and  signed 
their  names  to  the  application,  and  falsely 
stated  in  answer  to  the  question  as  to 
whether  his  wife  was  then  insured  that  she 
was  not,  it  was  held  that  he  could  not  re- 
cover on  the  policy.  The  court  here  said: 
"The  insurance  money,  by  the  terms  of  the 
policy,  was  to  be  paid  to  him  if.  living  after 
his  wife's  death,  so  that  he,  and  he  alone,  is 
the  person  claiming  to  recover  on  the  pol- 
icy; and  yet  in  answer  to  the  defendant's 
sixth  point,  the  learned  court  below  chared 
the  jury  that  it  refused  to  affirm  the  point 
if  the  policy  was  taken  out  by  the  husband 
without  the  knowledge  of  the  wife,  and  if 
she  did  not  sign  the  application.  We  are 
entirely  unable  to  see  what  the  wife's  knowl- 
edge on  this  subject  had  to  do  with  the  case. 
I'he  answer  was  false,  it  was  made  hj  the 
plaintiff,  it  was  material  beyond  all  ques- 
tion, and  the  court  so  held,  and  it  most 
assuredly  barred  a  recovery." 

So,  in  Metropolitan  L.  Ins.  Co.  v.  Fieed- 
man,  159  Mich.  114,  32  L.R.A.(KJ30  ^^ 
123  N.  W.  547,  it  was  held  that  a  policy 
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holding  that  the  answer  alleged  fraud  on 
the  part  of  the  insured  and  not  the  bene- 
ficiary, and  therefore  the  fraud  of  the  hus- 
band could  not  avail  the  defendant,  and 
that  there  was  no  proof  that  the  insured 
knew  of  any  disease  at  the  time  she  repre- 
sented herself  to  be  in  sound  health.  If  the 
answer  be  liberally  construed,  as  all  plead- 
ings should  be,  to  meet  the  justice  of  the 
case,  we  think  the  answer  should  be  held 
to  admit  Cf  proof  of  fraud,  not  only  against 
Mrs.  Gamble,  but  against  the  plaintiff  also. 
But  even  if  the  answer  be  strictly  con- 
strued as  charging  misrepresentation 
against  Mrs.  Gamble,  and  not  against  the 
plaintiff,  and  if  it  be  conceded  that  Mrs. 
Gamble  was  not  aware  of  the  fatal  disease 
from  which  she  was  suffering  and  was  in 
fact  innocent  of  intentional  wrong,  yet 
there  is  a  deeper  question  which  the  plaih- 
tiff  must  meet.  If  he  knew  of  his  wife's 
fatal  malady,  and  concealed  it  while  par- 
ticipating in  procuring  the  insurance  for 
his  own  benefit,  can  he  be  allowed  to  say 
that  his  wife  was  ignorant  of  the  imposi- 
tion, when  common  honestly  required  him  to 
inform  her  of  her  condition,  if  he  wished 
to  insure  her  life,  so  that  she  could  speak 
the  truth  in  her  application?  His  request 
to  the  physician  not  to  tell  Mrs.  Gamble 
of  her  condition  was  natural  and  commend- 
able as  a  means  of  saving  her  from  suffer- 
ing, but  it  is  not  permissible  that  the 
plaintiff  should  pervert  that  sentiment  by 
using  it  as  a  means  of  allowing  his  inno- 
cent wife  to  impose  on  an  insurance  com- 


pany for  his  benefit.  The  plaintiff  is  now 
seeking  his  own  interests,  and  he  cannot 
have  the  benefit  of  his  wife's  lack  of  knowl- 
edge of  her  malady  when  it  was  known  to 
him.  He  cannot  be  allowed  to  wilfully 
conceal,  and  then  have  the  benefit  of  the 
concealment  and  the  imposition  innocently 
practised  by  another  because  of  his  con- 
cealment. If  he  wished  her  life  insured 
for  his  benefit,  it  was  his  imperative  duty 
to  inform  her  so  that  she  could  speak  tlie 
truth.  The  law  will  not  allow  him  to  deny 
that  his  wife  knew  that  which  common  hon- 
esty required  him  to  tell  her  before  pro- 
curing insurance.  As  between  the  plain- 
tiff and  the  insurance  company,  the  law 
imposed  upon  him  the  duty  of  informing 
his  wife  of  her  condition  to  the  end  that 
she  should  not  impose  upon  the  insurance 
company  in  his  behalf,  and  it  will  not  al- 
low him  to  say,  in  enforcing  his  claim,  that 
he  did  not  perform  the  duty. 

In  addition  there  was  ground  for  the 
jury  to  infer  that  the  plaintiff  was  the 
agent  of  his  wife  in  the  transaction,  and 
on  that  ground  his  knowledge  should  be 
imputed  to  her.  Mrs.  Gamble  was  a  very 
ill  woman,  the  plaintiff  became  a  partici- 
pant in  the  insurance  transaction  by  sign- 
ing the  application,  paying  the  premium, 
and  taking  a  receipt  for  it;  and  it  is  com- 
mon knowledge  that  married  women  very 
rarely  enter  into  such  transactions  except 
through  the  agency  of  their  husbands.  Un- 
der these  principles,  there  was  abundant 
evidence   to   go  to   the   jury   on  the   issue 


procured  by  the  beneficiary  named  therein 
on  his  father's  life,  by  false  representations 
as  to  his  father's  age  and  as  to  previous 
rejections  of  the  risk  by  other  companies, 
might  be  canceled  in  equity  and  actions 
upon  the  policy  ^enjoined,  it  appearing  that 
the  policy  which  # contained  a  copy  of  the 
application  had  been  retained  by  the  in- 
sured. The  court  said:  "It  makes  little 
difference,  in  our  opinion,  whether  Jacob 
Freedman  [the  insured]  himself  actually 
knew  that  the  statements  contained  in  this 
application,  signed  by  him,  were  false,  or 
ignorantly  permitted  himself  to  be  used  by 
his  son  Louis  as  a  tool  for  the  acomplish- 
ment  of  a  fraud.  The  real  defendant  in 
this  cause  is  Louis,  the  son,  and  it  is  en- 
tirely clear  that  he  knew  that  his  father's 
age  was  greater  than  was  represented,  and 
that  other  insurance  had  been  refused. 
This  is  apparent  from  the  fact  that  the  ap- 
plications which  were  rejected  were  made 
at  the  instance  of  Louis,  and  in  them  he 
was  named  as  beneficiary.  In  any  event, 
a'  complete  copy  of  the  application  (con- 
taining the  false  representations)  was  set 
out  on  the  third  page  of  the  policy,  which 
was  in  the  possession  of  either  Jacob,  the 
insured,  or  Louis,  his  son,  from  the  time 
it  was  issued  until  Jacob  died.  It  was 
Jacob's  dutv  to  know  that  the  represen- 
41  L.R.A.(X.S.) 


tations  therein  contained,  and  which  con- 
stituted the  inducement  for  the  issuance  of 
the  policy,  were  true,  and  his  silence  dur- 
ing the  life  of  the  policy  is  persuasive 
proof  of  a  fraudulent  intent." 

And  in  this  case  it  was  h^ld  that  the 
beneficiary,  who  secured  the  issuance  of 
the  policy  hy  means  of  the  false  repre- 
sentations above  stated  could  not  avoid 
the  cancelation  of  the  policy  on  the 
ground  that  the  insurer  took  premiums 
after  having  the  means  of  knowing  the 
falsity  of  the  statements,  where  the  means 
of  knowledge  came  from  information  fur- 
nished by  one  not  the  agent  of  the  company, 
but  from  one  who  was  aiding  the  bene- 
ficiary in  obtaining  th%  insurance.    Ibid. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Robertson, 
59  111.  123,  14  Am.  Rep.  8,  it  was  held 
that  a  statement  made  at  the  time  of  pro- 
curing a  renewal  receipt  by  a  beneficiar.v 
whose  husband,  the  insured,  was  a  traveling 
salesman,  to  the  effect  that  he  was  in  an- 
other state,  and  that  she  had  received  a  let- 
ter from  him  and  that  he  was  in  his  usual 
health,  was  a  mere  representation,  and,  al- 
though it  was  untrue,  it  would  not  avoid 
the  policy  unless  it  was  shown  that  it  was 
material  and  induced  the  acceptance  of  the 
risk.  J.  T.  W. 
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of  false  representationB  set  up  in  the  an- 
swer. The  plaintiff  testified  that  Dn  Kirk- 
patrick  did  not  inform  him  that  his  wife 
had  organic  heart  disease  and  Bright's  dis- 
ease until  after  the  policy  had  been  issued. 
Dr.  Kirkpatrick,  on  the  contrary,  testified 
that  he  gave  him  the  information  in  No- 
vember or  December,  1909.  In  addition  to 
this,  the  physician  testified  tha/t  he  at- 
tended Mrs.  Gamble  for  this  illness  in  No- 
vember and  December,  1909,  whereas  Mrs. 
Gamble  stated  in  her  application  that  she 
had  not  been  attended  by  any  physician 
since  November,  1908. 

For  these  reasons,  the  case  should  have 
been  submitted  to  the  jury. 

Reversed. 

Gary,  Ch.  J.,  and  Hydrlck,  J.,  concur. 
Watts,  J.,  disqualified. 

Fraser,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  the  ma- 
jority of  the  court  in  this  case.  I  know 
it  is  not  always  necessary  to  allege  fraud 
in  order  to  prove  it,  but  when  fraud  is  al- 
leged, it  ought  to  be  proved  as  alleged.  It 
seems  to  me  that  the  fraud  alleged  here  is 
the  fraud  of  the  insured,  and  the  proof 
abundantly  shows  that  Mrs.  Gamble  knew 
nothing  of  the  two  fatal  diseases  with  which 
she  was  suffering.  I  see  no  proof,  so  easy 
to  have  been  made  by  the  defendant,  if 
true,  that  the  plaintiff  procured  the  insur- 
ance, whatever  the  probabilities  may  be. 


COIiORADO  SUPREME  OOURT* 

(In  Banc.) 

BRITISH  AMERICA   ASSURANCE  COM- 
PANY, Plff.  in  Err., 

V. 

COLORADO    &    SOUTHERN    RAILWAY 

COMPANY. 

(—  Colo.  —,126  Pac.  608.) 

Parti es  —  fire  loss  ^  Insurance  —  action 
against  one  primarily  liable. 

1.  A  property  owner  who  has  been  paid 
in  full  for  the  injury  to  his  property  by 


fire  set  out  by  a  railroad  oompaoy  is  Dct  a 
proper  party  to  an  action  by  the  iosam 
to  hold  the  railroad  company  liable  for  t^ 
amount  which  it  was  compelled  to  pay  t«- 
cause  of  the  loss  under  its  insurance' coo- 
tract. 

Action  —  spUttine  **  action  for  portion 
of  loss. 

2.  There  is  no  splitting  of  the  cause  d 
action  against  a  railroad  company  for  ris- 
ing loss  of  a  building  by  fire,  for  which  it 
pays  the  owner  the  amount  orer  and  ab^jre 
what  is  covered  by  insurance,  although  tbe 
insurance  company  brings  the  action  to 
compel  the  railroad  company  to  paj  it 
merely  the  portion  of  the  loss  which  it  hid 
been  compelled  to  pay  under  its  onitraei. 

Subrogation  —  insurance  —  statutory 
liability  of  railroad. 

3.  An  insurer's  right  of  subrogation  t» 
the  property  owner's  remedy  against  one 
causing  loss  of  the  property  by  fire  extends 
to  the  statutory  right  of  recovery  against 
a  railroad  company  for  setting  out  fire  bf 
the  operation  of  its  road. 

Statute  —  denying  snbrogatlon  —  pio- 
spectiTo  construction. 

4.  A  claim  to  subrogation  under  a  poIi<T 
written  before  the  passage  of  a  stat^ite 
making  a  railroad  company  liable  for  losses 
by  fire  set  out  by  the  operation  of  its  read. 
which  shall  not  inure  to  an  insurer,  is  witJi- 
in  a  proviso  to  the  statute  that  it  shall 
not  apply  to  and  affect  any  right  which  ha» 
accrued  prior  to  its  passage. 

Contract  —  insurance  —  subrogatlos  - 
impairing  obligation. 

5.  Making  applicable  to  existing  cop- 
tracts  of  insurance  which  provide  for  sub- 
rogating the  insurer  to  claims  of  the  io- 
sured  against  those  who  destroy  any  prop- 
erty by  fire,  a  statute  providing  &at  do 
subrogation  should  be  allowed  if  the  ixt 
was  caused  by  a  railroad  company,  would 
unconstitutionally  impair  their  obligatioi^ 

(White,  J.,  dissents.) 

(May  6,  1912.) 

ERROR  to  the  District  Court  for  tht 
City  and  County  of  Denver  to  reriew 
a  judgment  dismissing  an  action  brought 
to  recover  the  amount  of  a  fire  loss  pft»l 
by  plaintiff  to  a  property  owner  from  fire 


ffotc^^Cwistitutionality  of  statute  de- 
if^fing  insurer's  right  of  subrogation 
against  person  responsible  for  de' 
struction  of  property. 

In  BRrriSH  Amebica  Assub.  Co.  v.  Colo- 
rado &  S.  R.  Co.,  it  is  held  that  to  make 
applicable  to  existing  contracts  of  insur- 
ance providing  for  subrogating  the  insurer 
to  claims  of  the  insured  against  those  who 
are  liable  for  destroying  property  by  fire, 
a  statute  providintj  that  no  subrogation 
should  be  allowed  if  the  fire  was  caused  by 
a  railroad  company  would  unconstitution- 
41  L.R.A.(N.S.) 


ally    impair   the    obligation   of  such  cm- 
tracts. 

A  contrary  decision  was  reached  in  tjovM 
v.  Boston  &  L.  R.  Co.  181  Mass.  551.  W  >• 
E.  404,  by  a  divided  court.  In  that  ca* 
it  was  held  that  a  statute  providing  in  ef- 
fect that  when  a  railroad  is  held  responsi- 
ble for  damages  to  property  caused  by  fi|^ 
communicated  from  its  engines,  it  sboula 
be  entitled  to  the  benefit  of  any  insuraiwe 
eflfected  upon  such  property  by  the  ovffi^' 
did  not  impair  the  obligation  of  a  contrart 
following  the  Massachusetts  standard  iota 
of  policy,  and  providing  that  whencrer  v» 
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Alleged  to  have  been  Bet  out  by  defendant. 
Keversed. 

Ihe  facts  are  stated  in  the  opinion. 

Mr.  Sylvester  G.  Williams,  for  plain- 
tiff in  error: 

An  assignment  or  subrogation  of  a  por- 
tion of  a  claim  is  permitted,  and  the  party 
to  whom  it  is  so  assigned  or  subrogated  is 
entitled  to  sue  in  his  own  name  for  such 
partial  recovery,  provided  the  proper  facts 
are  pleaded  in  support  of  such  partial 
assignment. 

Home  Ins.  Co.  v.  Atchison,  T.  &  S.  F. 
R,  Co.  19  Colo.  46,  34  Pac.  281. 

A  railroad  company  is  absolutely  liablei 
ivhether  through  negligence  or  otherwise, 
for  all  losses  by  fire  set  out  by  it. 

Union  ±*.  R.  Co.  v.  De  Busk,  12  Colo.  294, 


3  L.RJL  350,  13  Am.  St  Rep.  221,  20  Pac. 
762. 

The  insurance  company  is  entitled  to 
pursue  its  remedy  against  the  railroad 
company  for  the  recovery  of  claims  which 
have  been  paid  under  the  insurance  con- 
tract. 

Crissey  &  F.  Lumber  Co.  v.  Denver  & 
R.  G.  R.  Co.  17  Colo.  App.  275,  68  Pac. 
670. 

Whatever  may  be  said  as  to  the  constitu- 
tionality of  the  act  in  general,  the  act  can- 
not be  applied,  as  in  the  case  at  bar,  to 
a  contract  made  previous  to  the  passage  of 
the  act. 

Robinson  t.  Magee,  0  Cal.  81,  70  Am. 
Dec.  640;  The  Vigilancia,  19  C.  C.  A.  528, 
38  U.  S.  App.  563,  73  Fed.  452. 


company  should  pay  any  loss,  the  insured 
should  assign  to  it,  to  the  extent  of  the 
amount  so  paid,  all  rights  to  recover  satis- 
faction for  the  loss  or  damage  from  any 
person,  town,  or  other  corporation,  except- 
ing other  insurers,  and  this  result  was 
reached  notwithstanding  such  contract  was 
issued  before  the  statute  was  passed.  The 
court  said:  "The  assured  agrees  to  give 
the  insurance  company  such  rights  to  re- 
imbursement as  he  may  have  at  the  time  of 
the  lire  against  any  party.  He  does  not 
agree  to  have  any  such  rights.  So  far  as 
the  existence  of  such  possible  rights  depends 
on  present  or  future  legislation,  both  par- 
ties to  the  contract  take  their  chances  as 
to  what  the  law  may  be  when  a  fire  occurs. 
If,  when  a  policy  is  issued,  other  parties 
are  in  such  relations  to  the  property  de- 
scribed that,  if  the  property  should  be 
burned,  there  would  be  a  valuable  right  of 
subrogation  in  favor  of  the  insurer,  it  may 
well  be  that  under  such  a  provision  in  the 
policy  the  insured  impliedly  agrees  to  do 
nothing  to  terminate  or  modify  the  right. 
If,  in  this  case,  the  law  had  remained  un- 
changed, and  the  plaintiff,  before  the  fire, 
had  released  the  railroad  corporation  from 
its  liability  under  the  statute,  it  might  be 
held  that  his  contract  with  the  insurance 
company  was  broken,  and  that  he  was  pre- 
cluded from  recovery  under  his  policy. 
.  .  .  But  no  such  effect  can  be  given  to 
a  change  of  the  law  in  reference  to  the  lia- 
bility of  railroad  companies  for  fires.  Both 
the  insurance  company  and  the  plaintiff 
knew  that  such  a  change  was  liable  to  be 
made  at  any  time,  and  that  it  might  ma- 
terially affect  the  value  to  the  company  of 
the  pfeneral  right  of  subrogation  which  was 
expressly  given  by  the  policy.  There  is 
no  good  reason  for  holding  that  such  an 
amendment,  which  is  applicable  in  terms 
to  all  fires  that  occur  after  it  takes  effect, 
is  not  applicable  as  well  to  those  fires 
ap^ainfit  which  insurance  was  effected  be- 
fore the  paRsage  of  the  statute,  as  to  those 
where  policies  were  issued  after  the  passage 
of  the  statute.  The  questions  that  arise  as 
to  the  method  of  apply ingf  and  enforcing 
the  statute  are  precisely  the  same  in  cases 
41  L.R.A.(N.S.) 


where  the  insurance  was  effected  after  the 
amendment  was  enacted  as  in  those  where 
it  was  in  existence  at  the  time  of  the 
amendment." 

The  chief  justice  and  Hammond  and  Lor- 
ing,  JJ«,  dissented  in  this  case,  and  the  lat- 
ter, in  a  forceful  opinion,  said:  "The  in- 
surance company  contends  that  that  act 
cannot  affect  its  contract  with  the  plain- 
tiff, which  was  made  a  little  over  a  year 
and  a  half  before  the  act  was  passed;  and 
I  think  that  it  is  right  in  that  contention. 

"Had  the  policy  contained  no  stipulation 
as  to  subrogation,  I  agree  that  the  legisla- 
ture could  have  taken  away  the  common- 
law  right  of  subrogation  against  the  rail- 
road, and  could  have  transferred  the  abut- 
ter's insurance  to  the  railroad.  I  think  it 
could  have  done  so  on  the  same  ground  as 
that  on  which  it  is  held  that  a  consignor 
can  agree  in  a  bill  of  lading  to  give  the  car- 
rier the  benefit  of  his  insurance,  when  his 
policy  does  not  contain  any  stipulation  pre- 
venting him  from  so  doing.    .    .    . 

"But  where  it  is  stipulated  in  the  policy 
that  the  insurer  shall  be  subrogated  to  the 
rights  of  the  assured,  neither  the  assured 
nor  the  legislature  can  give  the  railroad 
the  benefit  of  the  insurance  against  the  pro- 
test of  the  insurance  company.  The  risk 
assumed  by  an  insurance  company  under  a 
policy  issued  to  an  abutter  for  indemnity 
from  fire  set  by  a  railroad,  with  a  clause 
giving  the  insurance  company  the  right  to 
be  subrogated  to  the  abutter's  right  against 
the  railroad,  is  a  different  risk  from  that 
assumed  in  case  a  policy  is  issued  to  the 
railroad  for  indemnity  from  the  same  fires. 
In  case  of  the  first  policy,  the  insurance 
company  has  a  contract  right  to  be  sub- 
rogated to  the  assured's  right  against  the 
railroad,  whatever  it  may  be;  if  it  is  abso- 
lute, the  insurance  company  on  paying  the 
abutter,  can  recover  from  the  railroad  on 
proving  that  the  fire  was  set  by  it;  if  the 
liability  of  the  railroad  depends  upon  its 
having  been  negligent,  the  insurance  com- 
pany must  prove  negligence  on  the  part  of 
the  railroad  to  make  good  its  claim  against 
the  railroad  for  the  loss.  But  if  the  com- 
pany  issues  a   policy  to  the  railroad,   its 
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The  railroad  company  cannot  in  any 
event  interpose,  by  way  of  defense,  the 
provisionB  of  the  act  of  1903  relating  to 
subrogation,  even  though  such  provisions 
be  valid  and  constitutional. 

Sutherland,  Damages,  3d  ed.  §  158,  p. 
406;  Regan  v.  New  York  &  N.  E.  R.  Co. 
60  Conn.  124,  25  Am.  St.  Rep.  306,  22  Ath 
603;  Mobile  &  M.  R.  Co.  v.  Jurey,  111  U. 
S.  686,  592,  696,  28  L.  ed.  628,  630,  631, 
4  Sup.  Ct  Rep.  666;  Chicago,  St  L.  &  N. 
O.  R.  Co.  V.  Pullman  Southern  Car  Co. 
139  U.  S.  86,  89,  36  L.  ed.  100,  101,  11  Sup. 
Ct.  Rep.  490;  The  Monticello  v.  Mollison, 
17  How.  164,  15  L.  ed.  69;  Cunningham  v. 
Evansville  t  T.  H.  R.  Co.  102  Ind.  484,  52 
Am.  Rep.  683,  1  N.  E.  800;  Hayward  v. 
Cain,  105  Mass.  213;  Hammond  v.  Schiff, 
100  N.  C.  176,  6  S.  E.  763;  The  Yeager, 
4  Woods,  18,  20  Fed.  653. 

Inasmuch  as  the  suit  is  brought  for  the 
entire  amount  of  the  claim  remaining  at 
the  time  of  the  suit,  after  deducting  the 
partial  payment  made  by  the  railroad  com- 
pany, there  is  no  splitting  of  the  cause  of 
action. 

Hartford  F.  Ins.  Co.  t.  Wabash  R.  Co. 
74  Mo.  App.  106;  Norwich  Union  F.  Ins. 
Soc.  V.  Standard  Oil  Co.  8  C.  C.  A.  433, 


19  U.  S.  App.  460,  59  Fed.  986;  JItiii  ha 
Co.  T.  Hannibal  &  St.  J.  R.  Co.  3  DilL  1, 
Fed.  Cas.  No.  96;  Connecticut  F.  Ins,  Ca 
V.  Erie  R.  Co.  73  N.  Y.  399,  29  Am.  Rep. 
171;  Garrison  v.  Memphis  Ins.  Co.  19  Hw, 
317,  15  L.  ed.  658;  The  Sydney,  27  Fei 
119,  23  Fed.  88;  Marine  Ins.  Co,  t.  St 
Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643;  Fair 
grieve  v.  Marine  Ins.  Co.  37  C.  C.  A.  m. 
94  Fed,  686;  Liverpool  &  G.  W.  Steam  Co. 
v.  Phenix  Ins.  Co.  (The  Montana)  129  I. 
S.  397,  32  L.  ed.  789,  9  Sup.  a.  Rep.  4©. 
affirming  22  Blatchf.  372,  22  Fed.  715; 
Liverpool  &  G.  W.  Steam  Co.  v.  InsuraD« 
Co.  of  N.  A.  129  U.  S.  464,  32  L  ed.  m, 
9  Sup.  Ct.  Rep.  480;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Home  Ins.  Co.  59  Kan.  432,  53 
Pac.  459. 

Messrs.  Dines,  Whltted,  &  Dines  acd 
P.  H.  Holme,  for  defendant  in  error: 

Where  the  defendant  has  not  assented  to 
the  assignment,  the  partial  assignee  of  i 
claim  cannot  sue  without  making  his  as- 
signor a  party  to  the  suit 

Snedden  v.  Harmes,  5  Colo.  App.  477. 
39  Pac.  68;  Thomas  v.  Rock  Island  Gold 
&  S.  Min.  Co.  54  Cal.  578;  Kansas  Citv, 
M.  &  B.  R.  Co.  V.  Robertson,  109  Ala,  t%, 
19    So.   432;    Dean   v.    St.    Paul  &  D.  H 


liability  is  final  in  every  event.  It  has 
been  held  for  that  reason  that  a  consignor 
who  holds  a  policy  containing  such  a  stipu- 
lation cannot  transfer  his  insurance  to  the 


earner. 


This  conclusion  cannot  be  avoided  by 
holding  that  Stat.  1895,  chap.  293,  is 
an  act  modifying  Pub.  Stat.  chap.  112, 
§  214,  which  makes  railroads  absolutely  lia- 
ble for  fires  set  by  them,  in  place  of  leaving 
the  matter  at  common  law,  where  they  were 
liable  for  negligence  only. 

''I  a&^ree  that  the  legislature  could  repeal 
Pub.  Stat.  chap.  112,  §  214,  and  leave  the 
liability  of  the  railroad  to  be  determined 
by  the  principles  of  the  common  law.  For 
the  purposes  of  this  argument  I  will  go  fur- 
ther and  admit  that  the  legislature  could 
have  provided  that  railroad  companies 
should  not  be  liable  to  abutters  for  fires  set 
by  their  locomotives  under  anv  circum- 
stances.  But  in  passing  Stat.  1895.  chap. 
293,  the  legislature  did  not  undertake  to 
modify  the  liability  of  railroads  for  fires 
set  by  them;  what  it  did  undertake  to  do 
was  to  transfer  to  the  railroad  company  the 
abutter's  insurance;  the  legislature  under- 
took by  this  act  to  do  for  railroads,  in  case 
of  the  spark  risk,  what  railroads  had  previ- 
ously undertaken  to  do  for  themselves  in 
other  connections  by  providing  in  their  bills 
of  lading  that  they  should  have  the  benefit 
of  any  insurance  held  by  the  consignor. 
The  1angi;iage  of  the  act  indicates  that  this 
is  what  the  legislature  thou{]:ht  it  was 
doin?;  the  act  provides  that  *in  case  such 
railroad  corporation  is  held  responsible  in 
damapfes,  it  shall  be  entitled  to  the  benefit 
of  anv  insurance  effected  upon  such  prop- 
41  L.R.A.(N.S.) 


erty  by  the  owner  thereof.'  This  is  an  art 
which  purports  to  transfer  insuranee-  an^ 
does  not  pui^ort  to  be  an  act  modlKii^ 
the  liability  of  the  railroad  for  fires  set  by 
its  locomotives. 

"Further,  the  abutter  who  is  not  insurM 
has  the  right  under  the  amended  act  to  koM 
the  railroad  absolutely  liable;  and,  in^^ 
much  as  the  railroad  under  the  amended  act 
is  absolutely  liable  to  the  abutter  who  is  not  ^ 
insured.  Stat.  1895,  chap.  293,  is  not  u 
act  modifying  the  liability  of  the  railrwd: 
it  is  an  act  dealing  with  the  insurance  of 
the  abutter,  and  leaves  the  liability  un- 
touched. 

"But  my  difficulty  goes  deeper  than  either 
or  both  of  these  considerations.  Whether 
an  abutter  is  insured  or  not  has  nothing  to 
do  with  the  linHility  of  the  railroad.  It  is 
an  outside  contract  of  indemnity,  vrhi.-b 
may  be  made  or  may  not  be  made,  at  i\» 
pleasure  of  the  abutter  and  the  insuranrp 
company.  I  agree  that  after  the  enactment 
of  Stat.  1895,  chap.  293,  if  the  abutter  aa-l 
the  insurance  company  elect  to  contract  :ox 
indemnity,  they  must  do  so  in  compliam>? 
with  Stat.  1895,  chap.  293;  they  must  pro 
vide  in  their  contract  that  the  insurance 
shall  be  for  the  benefit  of  the  railroad  a* 
well  as  of  the  abutter,  if  the  railr'^^ 
elects  to  take  it  to  its  own  use. .  But  tia* 
result  comes  from  the  power  of  the  le?;?* 
lature  to  regulate  any  and  all  contracts  in- 
suring  property  within  the  commonwealth 
That  power  does  not  affect  this  contra^^; 
which  was  made  over  a  vear  and  a  hin 
before  Stat.  1895,  chan.  293,  was  ena<*t?ji 

"I  also  agree  that  the  legislature  eo^l^ 
have  changed  the  liability  of  railroad  cosj- 
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Co.  53  Minn.  604,  65  N.  W.  628;  Langdon 
V.  New  York,  L.  E.  &  W.  R.  Co.  27  Abb. 
N.  C.  166,  15  N.  Y.  Supp.  255;  Brannenburg 
V.  Indianapolis,  P.  &  C.  R.  Co.  13  Ind.  103, 
74  Am.  Dec.  250;  Trask  v.  Hartford  &  N.  H. 
R.  Co.  2  Allen,  331;  Knowlton  y.  New  York 
A,  X.  £.  R.  Co.  147  Mass.  606,  1  L.R.A. 
625,  18  N.  £.  680;  Peoria  M.  ft  F.  Ins.  Co. 
V.  Frost,  37  111.  333. 

The  act  of  1903  is  in  effect  a  repeal  of 
the  common  law  wherever  it  is  in  conflict 
with  it,  and  as  the  law  now  stands  in  this 
state,  there  is  no  such  thing  as  a  common- 
law  right  of  action  against  railroad  com- 
panies on  account  of  damages  from  fire. 
The  whole  substance  of  the  law  is  embodied 
in  the  act. 

Endlich,  Interpretation  of  Statutes,  § 
199;  Curtis  v.  Gill,  34  Conn.  49;  Re  Baker, 
2  Hurlst.  ft  N.  219;  Lewis's  Sutherland, 
Stat.  Constr.  2d  ed.  §§  250,  481;  State  v. 
Carbon  Hill  Coal  Co.  4  Wash.  422,  30  Pac. 
728;  Ft.  Pitt  Bldg.  ft  L.  Asso.  ▼.  Model 
Plan  Bldg.  ft  L.  Asso.  159  Pa.  308,  28  AtL 
215. 

Plaintiff's  right  against  defendant,  if  any 
right  exists,  is  by  virtue  of  a  subrogation 
of  plaintiff  to  the  right  of  Alvin  Maul,  the 
insured,    and    subrogation    does    not   arise 


until  the  loss  occurs  and  the  insurer  pays 
the  insured  the  loss. 

2  May,  Ins.  §  454,  pp.  1054,  1056;  Burton 
v.  Rutherford,  49  Mo.  255;  Sheldon,  Sub- 
rogation, 2d  ed.  p.  161 ;  Wallis  v.  Carpenter, 
110  Mass.  347;  Insurance  Co.  of  N.  A. 
V.  Fidelity  Title  ft  T.  Co.  123  Pa.  525,  2 
L.R.A.  586,  10  Am.  St  R£p.  546,  16  Atl. 
791.  J 

The  act  of  1903  is  constitutional.  | 

Leavitt  v.  Canadian  P.  R.  Co.  90  Me. 
153,  38  L.R.A.  152,  37  Atl.  886;  Lyons  v. 
Boston  ft  L.  R.  Co.  181  Mass.  551,  64  N. 
£.  404;  Baker  v.  Kilgore  (Neilson  v.  Kil- 
gore)  145  U.  S.  487,  36  L.  ed.  786,  12  Sup. 
Ct. .  Rep.  943 ;  Pearsall  v.  Great  Northern 
R.  Co.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup. 
Ct.  Rep.  705;  Louisville  ft  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  40  L.  ed.  849, 
16  Sup.  Ct.  Rep.  714;  Capital  City  Light 
ft  Fuel  Co.  V.  Tallahassee,  186  U.  S.  401, 
46  L.  ed.  1219,  22  Sup.  Ct.  Rep.  866;  Bank 
of  Commerce  v.  Tennessee,  163  U.  S.  416, 
41  L.  ed.  211, 16  Sup.  Ct.  Rep.  1113;  Adiron- 
dack R.  Co.  V.  New  York,  176  U.  S.  335, 
44  L.  ed.  492,  20  Sup.  Ct.  Rep.  460;  Taylor 
T.  Taylor,  12  Lea,  490;  Golden  Canal  Co. 
V.  Bright,  8  Colo.  144,  6  Pac.  142;  Stock- 
nan  V.  Brooks,  17  Colo.  248,  29  Pac.  746; 


panies  or  ended  it  entirely,  and,  if  it  had 
done  so,  this  insurance  company  could  not 
have  recovered  in  this  action.  All  that  the 
insurance  company  stipulated  for  was  to 
have  the  abutter's  rights  against  the  rail- 
road, whatever  those  rights  might  be  at  the 
time  of  the  fire. 

"It  is  said  that  Stat.  1895,  chap.  293,  is 
an  act  which  changes  the  liability  of  the 
railroad.  But  I  cannot  persuade  myself 
that  that  is  so.  The  fact  that  the  abutter 
is  insured  is  not  in  its  essence  a  fact  on 
which  the  liability  of -the  railroad  for  a 
iire  set  by  its  locomotive  engines  depends. 
More  than  that,  it  is  a  fact  which  in  its 
essence  is  such  that  it  cannot  be  made  a 
condition  of  the  railroad's  liability  for 
lires  set  by  its  locomotive  engines.  Apart 
from  the  power  of  the  legislature  to  regu- 
late the  terms  of  future  contracts  of  in- 
surance, and  apart  from  its  power  to  regu- 
late the  right  of  subrogation,  the  legislature 
cannot  provide  that  a  railroad  company 
shall  be  liable  to  A,  who  is  not  insured,  and 
shall  not  be  liable  to  B,  who  is  insured. 
That  is  not  a  law  equally  applicable  to  all 
under  the  same  conditions;  it  is  open  to 
the  same  objection  that  a  law  would  be  open 
to  which  provided  that  the  railroad  should 
be  liable  for  setting  fire  to  all  houses 
painted  white,  and  should  not  be. liable  for 
setting  fire  to  houses  painted  in  another 
color.  Both  provisions  equally  apply  to  all 
who  come  within  the  definition  in  each  case, 
but  neither  is  a  general  law  applicable  to 
all  under  like  circumstances:  and  for  that 
reason  neither  of  them  is  within  the  power 
of  the  legislature. 

"The  effect  of  the  statute  is  to  appro- 1 
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priate  the  fund  created  by  the  policy  is- 
sued by  the  insurance  company  to  the  ex- 
tinguishment pro  ianto  of  the  liability  of 
the  railroad." 

In  New  England  Box  Co.  v.  New  York 
C.  ft  H.  R.  R.  Co.  210  Mass.  465,  97  N.  E. 
140,  it  was  held  that  the  right  of  the  in- 
surance company  to  subrogation  was  taken 
away  by  the  statute  which  was  upheld  in 
Lyons  v.  Boston  ft  L.  R.  Co.  181  Mass.  551, 
64  N.  E.  404,  and  it  was  therefore  held  that 
the  insurer  could  not  maintain  an  action 
against  the  railroad  either  at  common  law 
or  under  the  former  statute  making  the 
railroad  liable  for  fires  set  by  their  engines. 

In  Leavitt  v.  Canadian  P.  R.  Co.  90  Me. 
153,  38  L.R.A.  152,  37  Atl.  886,  which  was 
relied  upon  by  the  court  in  Lyons  v.  Boston 
ft  L.  R.  Co.  supra,  it  was  held  that  the  ob- 
ligation of  a  contract  of  fire  insurance  made 
at  a  time  when  a  railroad  was  by  statute 
liable  for  fires  communicated  by  its  engines 
was  not  impaired  by  a  subsequent  amend- 
ment of  the  statute  giving  such  railroads 
the  benefit  of  any  insurance  effected  by  the 
owner,  and  in  effect  restricting  the  liability 
of  the  railroads  to  the  difference  between 
the  loss  and  the  amount  of  insurance  on  the 
property,  since  it  was  held  that  the  parties 
to  the  contract  could  not  limit  the  right  of 
the  legislature  to  change  the  statutory  lia- 
bility. 

It  was  further  held  in  this  ease  that 
the  insurer  was  not  denied  the  equal  pro- 
tection of  the  laws  by  the  statutory  pro- 
vision involved,  depriving  the  insurer  of 
the  right  of  subrogation.     Ibid. 

J.  T.  W. 
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Catron  y.  Archuleta  County,  18  Colo.  553, 
33  Pac  613;  Gothard  v.  People,  82  Colo. 
11,  74  Pac.  890;  El  Paso  County  t.  Teller 
County,  32  Colo.  310,  76  Pac  368;  Brown 
V.  Denver  City,  7  Colo.  309,  3  Pac  465; 
Carpenter  v.  People,  8  Colo.  116,  6  Pac. 
828;  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  6  Sup.  Ct.  Rep.  367;  Hayea 
V.  Misflouri,  120  U.  S.  68,  71,  30  L.  ed. 
678,  680,  7  Sup.  Ct.  Rep.  360;  Missouri  P. 
R,  Co.  V.  Mackey,  127  U.  S.  206,  32  L.  ed. 
107,  8  Sup.  Ct  Rep.  1161;  Union  P.  R.  Co. 
V.  De  Busk,  12  Colo.  294,  3  L.R.A«  360, 
13  Am.  St.  Rep.  221,  20  Pac.  762. 

Garrlgues,  J.,  delivered  the  opinion  of 
the  court: 

Action  by  the  British  America  Assur- 
ance Company  against  the  Colorado  & 
Southern  Railway  Company  to  recover  the 
amount  of  a  fire  loss  paid  by  the  former 
to  Alvin  Maul.  The  first  cause  of  action 
states  that  Maul  was  the  owner  of  certain 
buildings  and  personal  property  of  the  value 
of  $4,310.40,  located  adjacent  to  the  track 
and  right  of  way  of  the  railway  company; 
that  September  7,  1902,  the  insurance  com- 
pany insured  the  property  against  loss  from 
fire  for  three  years  in  the  sum  of  $1,800; 
that  March  2,  1904,  a  locomotive  of  the 
railway  company  caused  and  set  out  a  fire 
which  totally  destroyed  the  property;  that 
the  policy  of  insurance  contained  the  fol- 
lowing clause:  "If  this  company  shall 
claim  that  the  tire  was  caused  by  the  act 
or  neglect  of  any  person  or  corporation,  pri- 
vate or  municipal,  this  company  shall,  on 
payment  of  the  loss,  be  subrogated  to  the 
extent  of  said  payment  to  all  right  of  re- 
covery by  the  insured  for  the  loss  resulting 
therefrom,  and  said  right  shall  be  assigned 
to  this  company  on  receiving  said  pay- 
ment;" tnat  the  insurance  company  on  de- 
mand paid  Maul  $1,800  on  account  of  the 
loss;  that  Maul  assigned  to  it  all  his  right 
against  the  railway  company  to  the  extent 
and  amount  of  the  insurance  so  paid;  that 
after  the  insurance  company  had  paid  the 
loss,  the  railway  company,  with  full  knowl- 
edge of  that  fact,  settled  with  Maul  on  ac- 
count of  the  fire  for  the  amount  of  his 
loss  in  excess  of  the  insurance  so  paid,  but 
refuses  to  pay  either  Maul  or  the  insurance 
company  any  portion  of  the  $1,800.  The 
second  cause  of  action  is  identical  with  the 
first,  except  it  is  alleged  the  railway  com- 
pany negligently  caused  and  set  out  the 
fire.  Defendant  demurred  to  the  complaint 
upon  three  grounds :  First,  that  the  assign- 
ment and  subrogation  sought  to  be  enforced 
is  prohibited  by  the  act  of  1903;  second, 
defect  in  parties  plaintiff,  and  splitting  up 
the  cause  of  action;  third,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
41  L.R.A.(N.S.) 


stitute  a  cause  of  action.  The  demurrer  vai 
sustained,  and  judgment  entered  dismiss- 
ing the  action. 

In  1874  the  legislature  passed  the  follow- 
ing act:  "That  every  raifroad  corporation 
operating  its  line  of  road  or  any  part  there- 
of within  this  state  shall  be  liable  for  all 
damages  by  fire  that  is  set  out  or  caused 
by  operating  any  such  line  of  road  or  anj 
part  thereof,  and  such  damages  may  bf 
recovered  by  the  party  damaged  by  the 
proper  action  in  any  court  of  eompetect 
jurisdiction;  provided  the  said  action  be 
brought  by  the  party  injured  within  three 
years  next  after  the  said  damage  shall  have 
been  inflicted  or  caused."  General  Law» 
1877,  p.  740,  §  2237.  In  1887  the  act  was 
amended  to  read:  "Every  railroad  corpora- 
tion operating  its  line  of  road  or  any  part 
thereof  shall  be  liable  for  all  damages  bv 
fire  that  is  set  out  or  caused  by  operating 
any  such  line  of  road  or  any  part  thereof, 
and  such  damages  may  be  recovered  by  the 
party  damaged  by  the  proper  action  in  sdy 
court  of  competent  jurisdiction;  .  .  . 
provided  the  said  action  be  brought  by 
the  party  injured  within  three  years  next 
after  it  accrues."  Session  Laws  18S7,  pi 
368. 

In  1903  an  act  was  passed  entitled: 

"An  Act  to  Provide  a  Liability  A^ainit 
Railroad  Companies  for  Damages  Caused 
by  Fire,  and  to  Repeal  All  Acts  and  Parti* 
of  Acts  in  Conflict  Therewith. 
"Section  1.  Every  railroad  company  oper- 
ating its  line  of  road  or  any  part  thereof 
within  this  state  shall  be  liable  for  all 
damages  by  fires  that  are  set  out  or  caused 
by  operating  any  such  line  of  road  or  asj 
part  thereof  in  this  state,  whether  negli- 
gently or  otherwise,  and  such  damages  mav 
be  recovered  by  the  party  damaged  by  tl« 
proper  action  in  any  court  of  compefpnt 
jurisdiction;  provided  the  said  action  )v> 
brought  by  the  party  injured  within  two 
years  next  ensuing  after  it  accrues;  and 
provided,  further,  that  the  liability  heieia 
imposed  shall  inure  solely  in  favor  of  the 
owner  or  mortgagee  of  the  property  so 
damaged  or  destroyed  by  fire;  and  the  same 
shall  not  pass  by  assignment  or  subrogation 
to  any  insurance  company  that  has  written 
a  policy  thereon;  provided  that  nothing  ia 
this  act  shall  be  held  to  apply  to^  or  in 
any  manner  affect,  any  right  which  has 
accrued  prior  to  the  passage  hereof,  or  aav 
cause  or  suit  now  pending. 

'^c.   2.  All   acts   and   parts   of   acta  in 
conflict  with  this  act  are  hereby  repeakd." 
Session  Laws  1903,  p.  404. 
2.  Maul's  loss  was  paid  in  fall;   a  por- 
tion by  the   plaintiff,   the   balance  by  tbe 
defendant.     &e   has   no    further    right  or 
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xi'terest  in  the  claim  against  the  railway 
soznpany.     When    it  settled  with   him,   it 
a&rrowed  the  transaction  down  to  the  right 
>f  the  insurance  company  to  recover  against 
It..      The  statute  provides  that  suits  shall 
t>e  brought  in  the  name  of  the  real  party  in 
Interest,  and  the  parties  here  are  the  only 
ones  now  having  any  interest  in  the  trans- 
a.ction.      The    railway    company    protected 
Itself  against  more  than  one  suit  when  it 
paid  all  Maul's  loss  except  the  insurance. 
I^his  is  not  a  splitting  up  of  Maul's  right 
et^ainst  the  railway  company,  because  there 
is  but  one  item  remaining  to  be  determined, 
ariid  that  is  the  right  of  the  insurance  com- 
pany to  recover  from  the  railway  company, 
ctnd  it  is  therefore  impossible  to  split  the 
cause  of  action.    All  liability  of  the  railway 
oompany  to  Maul  on  account  of  the  fire  has 
been    settled.     Liverpool    &,   G.   W.   Steam 
Oo.  V.  Phenix  Ins.  Co.   (The  Montana)   129 
XJ.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469;   St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.  139  U.  S.  235,  35 
Ij.  ed.  157,  11  Sup.  Ct.  Rep.  554;  Marine 
Xns.   Co.  V.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
<C.   C.)    41    Fed.   643;    Norwich   Union   F. 
Ins.   Soc.  V.  Standard  Oil  Co.  8  C.  C.  A. 
433,  19  U.  8.  App.  460,  59  Fed.  984;  Fair- 
grieve  V.  Marine  Ins.  Co.  37  C.  C.  A.  190, 
94   Fed.  686;    Swarthout  v.  Chicago  &  N. 
W.  R.  Co.  49  Wis.  625,  6  N.  W.  314;  Con- 
necticut F.  Ins.  Co.  V.  Erie  R.  Co.  73  N. 
Y.   399,  29  Am.  Rep.   171;    Chicago,   B.  & 
Q.  R.  Co.  V.  German  Ins.  Co.  2  Kan.  App. 
395,  42  Pac.  594 ;  Hustisf ord  Farmers'  Mut. 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  66 
Wis.  58,   28  N.  W.   64;   Hartford   F.  Ins. 
Co.  V.  Wabash   R.  Co.  74  Mo.  App.  106; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Home  Ins. 
Co.  59  Kan.  432,  53  Pac.  459. 

3.  The  statute  of  1903  provides  that  every 
railroad  company  shall  be  liable  for  all 
damage  by  fire  set  out  or  caused  by  the 
operation  of  its  road,  whether  negligent  or 
otherwise.  The  ancient  common  law  held 
one  liable  for  all  damages  by  fire  set  out 
or  caused  by  him,  and  the  statute  imposing 
absolute  liability  for*  such  damages  is  said 
to  be  declaratory  of  this  ancient  common 
law  of  England.  But  according  to  modern 
common  law  as  interpreted  by  our  American 
courts,  in  the  absence  of  a  statute  imposing 
absolute  liability,  negligence  is  the  gist  of 
the  action.  Union  P.  R.  Co.  v.  De  Busk, 
12  Colo.  299,  3  L.R.A.  350,  13  Am.  St.  Rep. 
221,  20  Pac.  752.  The  Session  Laws  of 
1874  and  1887  provide  that  every  railway 
company  shall  be  liable  for  all  damages  by 
fire  set  out  or  caused  by  tlie  operation  of 
its  road.  The  corresponding  portion  of  the 
act  of  1903  is  identical,  except  that  it  con- 
tains the  additional  clause,  "whether  negli- 
gent or  otherwise."  Our  statute  for  more 
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than  thirty  years  has  continuously,  without 
change,  imposed  upon  railroad  companies 
absolute  liability  for  all  damages  from  fire 
set  out  in  the  operation  of  their  roads, 
whether  negligence  entered  into  the  cause  or 
not;  and  the  only  question  to  be  determined 
in  cases  of  this  character  was,  Did  the  rail- 
way company  set  out  or  cause  the  fire  in 
the  operation  of  its  road?  If  so,  the  an- 
swer has  always  been  the  same,  namely, 
that  it  was  liable.  The  liability  clause  in 
the  act  of  1903  only  re-enacts  the  pre-exist- 
ing liability.  The  railway  company,  since 
the  first  statute,  has  always  been  liable, 
whether  the  fire  was  caused  by  negligence 
or  not,  and  the  additional  phrase,  "whether 
negligent  or  otherwise,"  does  not  change 
the  status  of  the  railway  company  in  rela- 
tion to  the  owner  in  the  least.  The  stat- 
utes eliminate  all  adjectives  and  differences 
as  to  the  origin  of  the  fire,  and  exact  but 
one  condition,  that  is,  that  the  fire  was  set 
out  or  caused  by  the  operation  of  the  road. 
In  this  respect  the  act  of  1903  is  no  differ- 
ent from  the  former  acts.  If  the  fire  orig- 
inated in  the  operation  of  the  road,  it  makes 
no  difierence  how  it  otherwise  occurred, 
the  company  is  liable. 

4.  The  statute  is  intended  to  provide  an 
indemnity  to  owners  against  loss  from 
fire  caused  by  the  operation  of  railroads.  It 
was  enacted  to  settle  upon  whom  the  loss 
should  fall,  and,  because  of  the  peculiar 
manner  in  which  railway  companies  use 
this  dangerous  element,  it  casts  the  respon- 
sibility of  employing  it  on  them.  The  law, 
when  this  insurance  contract  was  written, 
made  the  indemnity  of  tlie  railway  company 
primary,  and  that  of  the  insurance  com- 
pany secondary.  In  other  words,  the  owner 
held  two  sureties,  each  indemnifying  him 
against  loss,  one  based  on  a  statute,  the 
other  on  contract,  in  which  the  statutory 
security  was  primary,  and  the  indemnity  of 
the  insurance  company  secondary.  The  own- 
er could  resort  to  either  or  both.  If  the 
insurance  company  was  compelled  to  pay 
the  loss,  it  was  entitled,  under  the  doctrine 
of  subrogation,  to  the  primary  security  held 
by  the  owner,  and  could  recover  from  the 
railway  company  any  insurance  paid  on  the 
loss.  It  is  admitted  this  was  the  law  as 
to  fires  negligently  set  out;  but  it  is  con- 
tended the  doctrine  does  not  apply  to  lia- 
bility based  on  the  statute.  We  fail  to  find 
where  such  a  distinction  is  recognized.  As 
we  have  said,  the  statutory  liability  of  the 
railway  company  is  based  on  the  theory  of 
indemnity  or  security.  If  the  insurance 
company  pays  the  loss,  it  is  entitled  to 
whatever  primary  security  was  held  by  the. 
owner,  and  this  includes  all  the  liability 
of  the  railway  company  to  the  owner.  Cris-, 
sey  &,  F.  Lumber  Co.  y.  Denver  &  R.  6.  R. 
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Co.  17  Colo.  App.  277,  68  Pae.  670;  2  Bid-  f 
die    InB.     9     1281;     Harris,     Subrogation, 
§§    13,   606;    Sheldon,   Subrogation,   §§   U, 
230;  Hart  v.  Western  R.  Corp.  13  Met.  100, 
46  Am.  Dec.  719. 

6.  In  consideration  for  the  insurance, 
Maul  promised  to  assign  to  the  insurance 
company  his  right  against  the  railway  com- 
pany to  the  extent  of  any  loss  paid  by  it, 
so  that  the  insurance  company  should,  to 
that  amount,  be  subrogated  to  his  right 
against  the  railway  company.  He  assigned 
to'  the  insurance  company,  in  accordance 
with  the  agreement,  his  claim  to  the  extent 
of  $1,800,  and  this  suit  depends  on  that  as- 
Bignment>  the  legality  of  which  turns  on 
the  contractual  right  for  assignment  and 
subrogation.  The  act  of  1903,  passed  after 
the  contract  was  made,  and  before  the  fire, 
contains  a  clause  which  provides  that  the 
liability  of  the  railway  company  shall  inure 
solely  in  favor  of  the  owner  of  the  property, 
and  shall  not  pass  by  assignment  or  sub- 
rogation to  any  insurance  company  having 
written  a  policy  thereon.  This  statute  fur- 
ther provides  that  nothing  therein  shall  be 
held  to  apply  to,  or  in  any  manner  affect, 
any  right  which  shall  accrue  prior  to  the 
passage  of  the  act.  The  question  under 
consideration  is,  treating  the  anti-subrogat- 
ing  act  of  1903  as  constitutional,  but  not 
so  deciding,  Is  this  contract  of  insurance 
eliminated  from  the  operation  of  the  stat- 
ute? After  careful  study  and  investiga- 
tion, we  have  reached  the  conclusion  that 
it  is,  and  for  four  reasons:  First,  it  impairs 
the  obligation  of  the  contract  by  taking 
away  and  destroying  security  held  by  the 
insurance  company  under  the  contract  for 
ansigiiment  and  subrogation;  second,  it  is 
retrospective  in  its  operation;  third,  the 
right  arose  or  accrued  at  the  time  the  con- 
tract of  insurance  was  made,  and  it  is  ex- 
pressly exempt  from  the  operation  of  the 
statute;  fourth,  without  the  exempting 
clause,  and  with  no  constitutional  inhibi- 
tion, the  statute,  nevertheless,  will  be  con- 
strued prospectively,  and  not  retrospective- 
ly, unless  the  contrary  intent  clearly  ap- 
pears. 

6.  Article  1,  §  10,  ^f  1,  of  the  Federal 
Constitution,  provides:  "No  state  shall 
.  .  .  pass  any  .  .  .  law  imparting 
the  obligation  of  contracts."  Article  2, 
§  11,  of  the  state  Constitution,  provides: 
''No  .  .  .  law  impairing  the  obligation 
of  contracts,  or  retrospective  in  its  opera- 
tion, .  .  .  shall  be  passed  by  the  general 
assembly."  When  the  insurance  company 
contracted  to  insure  his  property.  Maul 
agreed,  as  a  part  of  the  consideration  en- 
tering into  the  contract,  in  the  event  it  paid 
a  loss  from  fire  caused  by  the  operation  of 
a  railroad,  that  he  would,  to  the  extent  of 
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the  loss  paid,  assign  hia  right  against  ih 
railway  company  to  the  insurance  compacy. 
This  promise,  like  the  premium,  was  a  v&h- 
able  consideration  entering  into  the  een- 
tract.  The  agreement  ia  an  express  ecs- 
tract  based  in  part  upon  Maul's  promise  to 
make  the  assignment.  That  was  one  of  tk 
conditions  upon  which  the  policy  was  issued 
There  is  a  direct  conflict  between  the  cmt 
tract,  which  provides  that  MauVs  righ 
against  the  railway  company  shall  pass  by 
assignment  to  the  insurance  company,  sad 
the  statute,  which  provides  that  it  shalJ 
not.  The  purpose  of  the  act  is  not  to 
change  the  liability  of  the  railway  companj 
to  Maul;  but  to  destroy  the  right  of  the 
owner  to  assign  to  the  insurance  oompsBr 
any  liability  of  the  railway  company.  Tbe 
liability  of  the  railway  company  to  Msal 
depends  on  the  law  at  the  time  of  tlie 
fire,  but  the  right  to  recover  on  an  assig!:- 
ment  of  that  liability  depends  on  the  law  as 
it  existed  when  the  contract  for  the  assise- 
ment  of  the  right  was  made.  The  assign- 
ment was  contracted  for,  and  the  contract^ 
ual  right  for  the  assignment  arose  betwees 
the  parties,  or  accrued,  at  the  time  the 
agreement  was  entered  into.  When  ihe  in- 
surance was  paid,  and  the  assignment  taken, 
it  was  the  exercise  of  a  right  reaching  h»A 
to  the  date  of  the  contract;  that  n,  thr 
right  existed  from  the  time  of  the  executioo 
of  the  contract,  but  the  assignment  was  sot 
made  until  the  loss  was  paid.  There  vas 
a  vested  right,  from  the  date  of  the  ecs- 
tract,  to  have  something  upon  the  happo- 
ing  of  a  contingency,  and  any  statute  de 
stroying  that  right  impairs  the  obligatioii 
of  the  contract.  The  contractual  liabilitr 
of  the  insurance  company  was  to  indemnify 
Maul  against  loss  from  fire,  and  ManFi 
contract  for  assignment  was  security  for  tbe 
indemnity.  To  destroy  the  security  npca 
which  reliance  was  placed,  and  which  en- 
tered into  the  consideration  for  the  policy 
of  insurance,  would  impair  the  obligatioi 
of  the  contract.  Robinson  v.  Magee.  9  CaL 
81,  70  Am.  Dec.  638;  Atlantic  Trust  Co.  t. 
The  Vigilancia,  19  C.C.  A.  628,  38  U.  S. 
App.  563,  73  Fed.  452. 

7.  In  Denver,  S.  P.  &  P.  R.  Co.  v.  Woo* 
ward,  4  Colo.  167,  and  later  in  Perry  v. 
Denver,  27  Colo.  95,  59  Pac  747,  this 
court,  in  speaking  of  retrospective  legi»l*- 
tion,  said :  "Every  statute  which  takes  away 
or  impairs  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obligatioa. 
imposes  a  new  duty,  or  attaches  a  new  dis- 
ability, in  respect  to  transactions  or  con- 
siderations already  past,  must  be  deemed 
retrospective."  If  we  apply  the  anti-sub- 
rogating  act  to  this  policy  of  insnrtBce, 
we  take  away  a  right  which  accrued  uudtf 
.a  contract  against  which  there  was  no  Is' 
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at  the  time  when  the  contract  was  made.  It 
would  also  create  a  different  obligation  than 
that  upon  which  the  insurance  was  written, 
and  attach  a  new  and  different  liability  to 
the  transaction.  If  the  statute  is  permitted 
to  defeat  the  right  of  assignment,  it  de- 
stroys the  right  to  enforce  the  agreement 
made  by  the  parties,  and  to  that  extent 
changes  the  obligation  of  the  contract; 
therefore,  the  act  is  not  applicable,  and  the 
contract  of  insurance  is  excluded  from  its 
operation  on  account  of  the  constitutional 
inhibition. 

8.  Ihe  legislature  expressly  excluded 
from  the  operation  of  the  statute  past 
transactions  of  this  character  by  declaring 
that  nothing  in  the  act  should  be  held  to 
apply  to,  or  in  any  manner  affect,  any 
right  which  had  accrued  prior  to  the  pas- 
sage of  the  act.  It  is  claimed,  however,  that 
no  right  accrued  under  the  contract  for  as- 
signment before  the  passage  of  the  act,  be- 
cause there  had  been  no  Hre,  no  loss  paid, 
no  assignment,  and  consequently  no  vested 
right  accrued,  prior  to  the  passage  of  the 
act.  With  this  we  do  not  agree.  The  insur- 
ance company  possessed  the  right  to  de- 
mand an  assignment  whenever  a  certain 
contingency,  which  might  happen,  did  actu- 
ally occur.  It  was  the  making  of  the  con- 
tract which  conferred  that  right  to  de- 
mand the  assignment  when  the  contingency 
arose.  The  right  accrued  by  virtue  of  a 
contract  promising  to  make  an  assignment 
at  some  future  time,  upon  the  happening 
of  the  contingency.  The  word  "accrued"  is 
employed  in  different  ways.  It  was  evi- 
dently the  intent  of  the  legislature  to  use 
it  here  in  its  ordinary 'sense,  whi*h  would 
mean  any  right  that  had  arisen,  that  is, 
was  in  existence  before  the  passage  of  the 
act.  In  Barnes  v.  Allen,  1  Bro.  Ch.  181, 
it  is  said:  "Contingent  or  executory  inter- 
ests may  be  as  completely  vested  as  if 
they  were  in  possession."  The  statute  itself 
bars  the  operation  of  the  act  upon  any  ac- 
crued right  existing  under  the  contract 
of  insurance  at  the  time  the  act  was  passed. 
The  contractual  right  for  assignment  was 
coextensive  with  the  contract  of  insurance, 
and  the  right  accrued  when  the  policy  was 
written.  A.  lawful  contract  based  on  a 
valuable  consideration  for  the  delivery  of 
a  thing  in  the  future,  upon  the  happening 
of  an  event  which  may  occur,  is  an  accrued 
right,  within  the  ordinary  and  common 
meaning  of  the  word. 

9.  Without  any  constitutional  restriction, 
and  in  the  absence  of  any  statute  expressly 
excluding  its  application  to  accrued  rights, 
the  act  should  be  construed  prospectively, 
so  as  not  to  affect  the  legal  character  of 
past  transactions,  unless  the  intention  so 
to  do  is  unequivocally  expressed  by  the  leg- 
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islature.  Endlich,  Interpretation  of  Stat- 
ates,  §§  271,  272,  273;  McMaster  v.  State, 
103  N.  Y.  664,  9  N.  E.  313;  North  Bridge- 
water  Bank  v.  Copeland,  7  Allen,  110; 
Davidson  v.  Gaston,  16  Minn.  238,  Gil.  202 ; 
Aurora  &  Ia  Tump.  Co.  v.  Holthouse,  7 
Ind.  69;   Plumb  v.  Sawyer,  21  Conn.  361. 

Counsel  have  given  much  time  to  argu- 
ing the  question  of  the  constitutionality  of 
the  anti-subrogating  clause;  but  a  decision 
of  that  matter  is  unnecessary  to  the  deter-  . 
mination  of  this  case,  and  we  express  no 
opinion  upon  it. 

Reversed  and  remanded. 

Campbell,  Ch.  J.,  not  participating. 

\lliite,  J.,  dissenting: 

When  the  legislative  act  of  1903  became 
effective,  no  loss  had  occurred  under  the 
insurance  policy.  Therefore  I  think  no 
right  had  accrued  that  could  be  the  subject 
of  assignment  under  the  terms  of  the  policy. 
To  that  portion  of  the  opinion  holding  oth- 
erwise, I  dissent,  and  am  of  the  opinion 
that  the  anti-subrogation  clause  of  the  leg- 
islative act  of  1903  is  involved  in  a  proper 
determination  of  the  controversy,  and  its 
constitutionality  should  be  determined  here^ 
in. 

Petition  for  rehearing  denied  July  1, 
1912. 


IlililNOIS  SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 

v. 

EDWARD  CARR,  Plff.  in  Err. 
(256  111.  203,  99  N.  E.  357.) 

Indictment  —  burglary  ^  room  In  hotel. 

1.  An  indictment  charging  burglary  of 
a  room  in  a  hotel  is  not  void  on  its  face 
where  the  statute  makes  one  guilty  of 
burglary  who  enters  any  dwelling  house  or 
other  building  with  intent  to  commit  cer- 
tain offenses. 

CriAilnal  law  ^  distinct  charges  —  sen- 
tence ^  validity. 

2.  A  plea  of  guilty  to  an  indictment  char- 
Note.  —  A  search  has  disclosed  no  other 

case  involving  sentence  upon  a  plea  of 
guilty  to  an  indictment  charging  inconsist- 
ent offenses  based  on  a  single  transaction. 
It  seems  clear,  however,  as  held  in  People 
V.  Cabb,  that,  as  the  accused,  by  a  plea  of 
guilty,  confesses  his  guilt  as  charged  in  the 
indictm'^nt,  the  court,  after  hearing  evi- 
dence, may  sentence  him  for  the  offense 
charged  of  which  he  is  shown  to  be  actually 
guilty, — ^though  it  could  not,  of  course,  sen- 
tence him  upon  such  a  plea  for  more  than 
one  of  the  inconsistent  offenses  charged. 
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ging  burglary  and  receiving  stolen  property 
will  support  a  sentence  for  burglary,  if  the 
evidence  shows  accused  to  have  been  guilty 
of  that  crime,  although  there  was  but  a 
single  transaction  and  he  could  not  there- 
fore be  guilty  of  both  crimes. 

(June  21,  1912.) 

IpRROR  to  the  Criminal  Court  for  Cook 
J  County  to  review  a  judgment  senten- 
.  cing  defendant  to  imprisonment  on  a  plea 
of  guilty  of  burglary.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Louis  Greenberg  and  Harttn 
Connor,  for  plaintiff  in  error: 

An  averment  in  an  indictment  that  a 
defendant  broke  and  entered  into  a  room 
of  a  hotel  does  not  charge  the  offense  of 
burglary   under  our   statute. 

Kincaid  v.  People,  139  111.  213,  28  N. 
E.  1060;  Thomas  v.  State,  97  Ala.  4,  12 
So.  409. 

A  general  plea  of  guilty  to  an  indictment 
charging  receiving  stolen  property,  etc, 
burglary,  and  larceny,  is  inconsistent. 

1  Bishop,  Crim.  Proc.  1015a;  Tobin  v. 
People,  104  111.  665,  4  Am.  Crim.  Rep. 
655;  Com.  v.  Kaskins,  128  Mass.  60;  State 
T.  Larkin,  49  N.  H.  43. 

Mr.  Kdward  C.  Hall,  with  Messrs.  W. 
H.  Stead,  Attorney  General,  and  John  B. 
W.  Wayman,  for  the  People. 

Farmer,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  reverse  a  judg- 
ment of  the  criminal  court  of  Cook  county 
entered  against  plaintiff  in  error  upon  a 
plea  of  guilty,  and  sentencing  him  to  im- 
prisonment in  the  penitentiary. 

At  the  February  term,  1906,  of  the  crim- 
inal court  of  Cook  county,  the  grand  jury 
returned  an  indictment  against  the  plain- 
tiff in  error,  containing  six  counts.  Two 
of  them  charged  him  with  receiving  stolen 
property  alleged  to  be  the  goods  and  chat- 
tels of  Elizabeth  Scharf.  The  other  four 
counts  were  for  burglary,  some  of  them 
charging  the  plaintiff  in  error  with  forcibly 
breaking  and  entering  "the  certain  building, 
to  wit,  room  of  Elizabeth  Scharf  in  the 
Morrison  Hotel  there  situate,  with  intent 
the  personal  goods,  chattels,  money,  and 
property  of  the  said  Elizabeth  Scharf  in 
the  said  certain  building,  to  wit,  room  in 
the  Morrison  Hotel  then  and  there  being, 
then  and  there  feloniously  and  burglarious- 
ly to  steal,  take,  and  carry  away."  Three 
counts  alleged  he  entered  said  room  and 
building  without  force,  feloniously,  and 
burglariously  to  take,  steal,  and  carry  away 
the  property  of  Elizabeth  Scharf.  Each  of 
the  counts  alleged  plaintiff  in  error  stole, 
took,  and  carried  away  from  said  room  in 
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the  Morrison  Hotel  one  coat  of  the  vahie 
of  $90,  one  umbrella  of  the  value  of  $8, 
and  one  bracelet  of  the  value  of  $8,  the 
property  of  said  Elizabeth  Scharf.  One 
count  of  *the  indictment  is  under  the 
habitual  criminal  act,  and  sets  out  the  pre- 
vious indictment,  conviction,  and  sentence 
of  plaintiff  in  error  for  the  crime  of  bar- 
glary. 

Upon  being  arraigned,  plaintiff  in  error 
pleaded  not  guilty.  Subsequently,  by  leare 
of  court,  he  withdrew  his  plea  of  not  guilty, 
and,  as  shown  by  the  record,  entered  a  plea 
of  guilty  in  manner  and  form  as  cbaiged 
in  the  indictment.  The  record  shows  be 
waa  fully  advised  by  the  court  of  the  effect 
of  his  plea  of  guilty,  and,  still  persisting 
therein,  the  court  accepted  and  entered  the 
plea  of  record.  The  court  heard  evidence 
before  rendering  judgment  on  the  plea,  but 
the  testimony  is  not  preserved  in  the  record. 
By  the  judgment  entered  upon  the  plea  of 
guilty,  plaintiff  in  error  was  "sentenced  to 
the  penitentiary  of  this  state  at  Joliet  for 
the  crime  of  burglary,  etc.,  whereof  he 
stands  convicted,"  there  to  be  confined  until 
discharged  by  the  state  board  of  pardons' 
in  the  manner  authorized  by  law,  "proWded 
such  term  of  imprisonment  in  said  peniten- 
tiary shall  not  exceed  the  maximum  term 
for  the  crime  for  which  said  defendant  was 
convicted  and  sentenced." 

The  first  point  made  by  plaintiff  in  er- 
ror is  that  the  indictment  does  not  charge 
the  crime  of  burglary,  because  it  contains 
no  description  of  any  building  or  premises 
enumerated  in  §  36  of  the  Criminal  Code 
(Hurd's  Rev.  Stat,  1911,  chap.  38).  It 
is  insisted  the  "room  of  Elizabeth  Scharf 
in  the  Morrison  Hotel"  is  not  within  any 
class  of  premises  enumerated  in  the  stat- 
ute, the  entering  of  which  with  the  intent 
to  commit  larceny  constitutes  the  crime  of 
burglary. 

Section  36  of  the  Criminal  Code  reads: 
"Whoever  wilfully  and  maliciously  and,  for- 
cibly breaks  and  enters,  or  wilfully  and 
maliciously,  without  force  (the  doors  or 
windows  being  open)  enters,  into  any  dwell- 
ing house,  kitchen,  office,  shop,  storehouse, 
warehouse,  malt  house,  stilling  house,  mill, 
pottery,  factory,  wharf  boat,  steamboat, 
or  other  water  craft,  freight  or  passenger 
railroad  car,  church,  meetinghouse,  school- 
house,  or  other  building,  with  intent  to  com- 
mit murder,  robbery,  rape,  mayhem,  or 
other  felony,  or  larceny,  shall  be  deemed 
guilty  of  burglary,  and  be  imprisoned  in 
the  penitentiary  for  a  term  not  less  than 
one   year    nor   more   than    twenty   years." 

The  indictment  charges  plaintiff  in  error 
with  burglariously  entering  "the  certain 
building,  to  wit,  room  of  Elizabeth  Scbarf 
in  the  Morrison  Hotel  there  situate,"  ete. 
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The  charge  ii  not  that  he  entered  with 
burglarious  intent  the  Morrison  Hotel,  but 
that  he  entered  the  certain  building,  to  wit, 
room  of  Elizabeth  Scharf  situate  in  said 
hotel,  and  it  is  insisted  that,  as  there  is 
no  mention  of  a  room  in  a  hotel  in  the 
statute,  the  indictment  does  not  charge 
the  crime  of  burglary.  It  is  argued  that, 
to  sustain  the  indictment,  it  must  be  held 
that  a  room  in  a  hotel  is  a  "dwelling  house" 
or  "other  building;''  that  these  are  the  only 
premises  mentioned  in  the  statute  which 
could  by  any  possibility  be  claimed  to  em- 
brace a  room  in  a  hotel;  and  that  they 
clearly  do  not  embrace  any  such  description 
of  premises.  It  is  the  usual  and  safe  prac- 
tice in  such  cases  to  use  the  words  of  the 
statute  in  describing  the  premises,  but 
it  has  been  held  a  description  of  premises 
plainly  included  in  the  statutory  designa- 
tion is  sufficient.  Where  the  statute  used 
the  word  "bam,"  an  indictment  describing 
the  premises  as  a  tobacco  house  was  held 
good.  Jtay  v.  Com.  12  Bush,  307.  In  Or- 
rell  ▼.  People,  04  111.  466,  84  Am.  Rep.  241, 
the  indictment  charged  the  defendant  broke 
and  entered  a  stable.  There  is  no  such 
designation  of  premises  in  the  statute,  and 
it  was  contended  the  indictment  was  bad. 
The  court  held  a  stable  was  included  in 
the  designation  "other  building."  In  Bru- 
en  V.  People,  206  III.  417,  60  N.  E.  24, 
the  indictment  charged  defendant  with  en- 
tering a  hotel,  and  it  was  contended  the 
state  did  not  prove  the  hotel  was  a  build- 
ing. The  court  said  it  had  no  doubt  the 
hotel  was  a  building  within  the  meaning 
of  the  words  "other  building"  used  in  the 
statute.  Other  cases  similar  to  the  one  last 
referred  to  might  be  cited  from  this  and 
other  courts,  and,  while  it  may  be  said 
they  are  not  entirely  in  point,  they  are  to 
the  effect  that  it  is  not  always  essential 
to  describe  the  premises  in  the  precise  lan- 
guage of  the  statute. 

Burglary,  at  common  law,  was  an  offense 
against  the  habitation  of  man,  and  it  was 
early  decided  in  England  (and  the  decisions 
were  followed  in  this  country)  that,  where 
the  offense  was  committed  against  the  cham- 
ber of  a  guest  at  an  inn,  the  indictment 
should  allege  the  inn  was  the  dwelling 
house  of  the  innkeeper,  and  not  of  the 
guest.  The  reason  given  in  support  of  the 
rule  was  that  the  guest  had  no  interest  in 
the  room,  but  occupied  it  only  temporarily, 
and  it  could  not  therefore  be  considered  his 
habitation  or  dwelling  house.  It  is  well 
known  that  in  these  days  many  people  re- 
side in  hotels,  where  they  have  rooms  which 
they  occupy  permanently,  and  it  has  been 
held  that  one  holding  a  room  in  a  hotel 
under  lease  for  a  definite  period  of  time, 
and  making  it  his  home,  is  correctly  laid 
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as  owner  of  the  room.  State  v.  Johnson,  4 
Wash.  503,  30  Pac  672,  0  Am.  Grim.  Rep. 
146.  Subsequently,  the  same  court  held  in 
State  V.  Burton,  27  Wash.  628,  67  Pac 
1007,  that  an  information  charging  bur- 
glary of  certain  rooms  in  a  hotel,  describing 
them  as  the  dwelling  house  of  the  occupant, 
was  sufficient  without  alleging  the  leasing 
of  the  rooms  by  the  occupant  for  a  definite 
period. 

Plaintiff  in  error  cites  with  some  confi- 
dence Thomas  v.  State,  07  Ala.  4,  12  So. 
400.  In  that  case  the  indictment  charged 
that  the  defendant  broke  and  entered  a 
sample  room  in  a  hotel  named.  The  room 
was  not  alleged  to  be  the  -room  of  any  per- 
son, and  the  name  by  which  it  was  de- 
scribed precludes  any  inference  that  it  was 
the  habitation  or  dwelling  house  of  anyone. 
The  indictment  was  held  defective  in  the 
statement  of  the  crime,  but  in  the  course 
of  the  opinion  the  court  said  a  hotel  might 
or  might  not  be  a  dwelling  house,  accord- 
ing to  the  facts  as  to  its  occupancy  and 
habitation,  and  that  each  separate  room  in 
a  hotel  might  be  a  dwelling  house  within 
the  provisions  of  the  statute.  In  XJllman 
V.  State,  1  Tex.  App.  220,  28  Am.  Rep.  405, 
the  precise  question  was  not  before  the 
court,  but  it  recognized  the  correctness  of 
this  rule  by  the  use  of  this  language:  "Still, 
in  burglary,  the  separate  room  of  a  guost 
at  a  hotel  has  been  deemed  to  be  his  dwell- 
ing house." 

The  indictment  before  us  alleged  the  room 
in  the  Morrison  Hotel  entered  by  plaintiff 
in  error  was  the  room  of  Elizabeth  Scharf. 
If  she  dwelt  therein,  as  the  lan^^uage  in- 
fers, it  was  her  dwelling  house,  and  entering 
it  as  charged  in  the  indictment,  and  as 
plaintiff  in  error  admitted  he  did,  would 
constitute  burglary.  The  possibility  that 
she  might  not  have  occupied  the  room  in 
such  manner  as  to  make  it  her  dwelling 
nouse  was  a  question  for  proof,  but  did  not 
render  the  indictment  bad  on  its  face. 

It  is  insisted  that  the  plea  of  guilty 
in  this  case  will  not  support  the  judgment 
entered  thereon.  The  indictment  charged 
plaintiff  in  error,  in  separate  counts,  with 
burglary  and  with  receiving  stolen  property 
knowing  it  to  have  been  so  obtained.  It 
is  contended  that  both  offenses  grew  out  of 
a  single  transaction,  that  they  are  separate 
and  distinct  offenses  and  are  inconsistent, 
and  that  a  person  could  not  be  guilty  of 
burglary  and  of  receiving  the  property  ob- 
tained in  the  same  transaction.  There  is 
nothing  in  the  record  to  show  that  both  of 
the  offenses  here  charged  grew  out  of  a 
single  transaction,  unless  it  be  from  the 
fact  that  the  description  of  the  property 
in  the  different  courts  is  the  same.  Accept- 
ing it  as  true,  however,  that  there  was  but 
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a  single  transaction,  and,  conceding  that 
plaintiff  in  error  could  not  be  guilty  of  both 
crimes,  it  does  not  necessarily  follow  that 
judgment  could  not  be  entered  on  a  plea  of 
guilty  to  both. 

In  support  of  the  above  contention  plain- 
tiff in  error  cites  and  relies  on  Tobin  v. 
People,  104  111.  665,  4  Am.  Crim.  Rep.  555. 
In  that  case  an  indictment  consisting  of 
three  counts,  charging,  respectively,  rob- 
bery, larceny,  and  receiving  stolen  proper- 
ty, was  found  against  James  Tobin,  Allen 
Cummings,  and  Frank  Williams.  There 
was  a  plea  of  not  guilty  and  trial  by  jury. 
The  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  defendants  James 
Tobin  and  Frank  Williams  guilty  in  manner 
and  form  as  charged  in  the  indictment,  and 
fix  their  terms  of  imprisonment  at  four 
years  each  in  the  penitentiary  of  this 
state."  Tobin  was  sentenced  in  accordance 
with  the  verdict,  and  he  thereupon  sued 
out  a  writ  of  error  to  reverse  the  judgment. 
This  court  held  that  it  was  inconsistent 
to  hold  that  where  there  was  a  single  trans- 
action involved,  as  the  proof  there  showed, 
the  same  person  could  have  been  guilty  of 
both  the  offenses  of  robbery  and  of  having 
received  goods  obtained  by  the  robbery, 
knowing  them  to  have  been  so  obtained. 
The  court  further  said  that  the  thjee  of- 
fenses charged  in  the  indictment  are  not 
comprised  in  robbery;  that  larceny  might 
be  embraced  in  it,  but  receiving  property 
obtained  by  robbery  is  a  separate  and  dis- 
tinct offense;  that  Tobin  could  not  have 
been  guilty  of  both  of  those  offenses,  and, 
as  the  proof  rendered  it  uncertain  which 
of  the  offenses  charged  in  the  indictment  the 
jury  found  him  guilty  of,  the  judgment  was 
reversed. 

Since  plaintiff  in  error  in  this  case  could 
not  be  ji^uilty  of  both  offenses  charged  in 
this  indictment,  but  has  pleaded  guilty  to 
both,  of  which  offense  was  he  guilty  and 
for  which  was  he  sentenced?  After  the 
entry  of  tlie  plea  the  court  heard  the  tes- 
timony of. witnesses  and  sentenced  plaintiff 
in  error  to  imprisonment  in  the  peniten- 
tiary "for  the  crime  of  burglary,  etc.,  where- 
of he  stands  convicted,"  until  discharged 
by  the  state  board  of  pardons,  "provided 
such  term  of  imprisonment  in  said  peniten- 
tiary shall  not  exceed  the  maximum  term 
for  the  crime  for  which  said  defendant  was 
convicted  and  sentenced."  In  Lyons  v.  Peo- 
ple, 68  111.  271,  the  first  count  of  the  in- 
dictment charged  defendants  with  burglarV; 
and  the  second  count  charged  petit  larceny. 
The  jury  returned  a  verdict  finding  defend- 
ants "guilty  in  manner  and  form  as  charged 
in  the  indictment,"  and  fixed  the  punish- 
ment at  one  year  in  the  penitentiary.  It 
was  contended  that  the  verdict  would  not 
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support  the  judgment,  as  the  punishment 
for  the  two  offenses  was  different,  and  it 
was  uncertain  of  which  offense  the  jnir 
intended  to  find  them  guil^.  The  eooit 
said:  "The  logical  effect  of  the  verdict  ii 
that  the  defendants  are  guilty  as  charged  in 
each  count.  .  .  .  But,  as  the  punishment 
imposed  is  only  that  prescribed  by  law  for 
the  offense  charged  in  the  first  count  it  is 
reasonably  certain  that  the  jury  intended 
by  their  verdict  to  find  the  defendants  guil- 
ty and  punish  them  for  the  offense  charged 
in  that  count  alone."  In  Love  v.  People. 
160  111.  501,  32  L.K.A.  139,  43  N.  £.  710, 
the  indictment  contained  three  counts,  each 
count  charging  burglary  and  larcenv.  A 
verdict  was  returned  finding  the  defendant 
guilty  and  fixing  his  punishment  at  one 
year  in  the  penitentiary.  The  court  held 
the  conviction  was  for  burglary,  and  not 
obnoxious  to  the  error  assigned  that  it 
failed  to  specify  the  offense  for  which  he 
was  convicted.  In  those  cases  the  diiferent 
counts  of  the  indictment  did  not  charge  of- 
fenses that  were  inconsistent,  but  ther  e§- 
tablish  the  rule  that  upon  a  verdict  of  guil- 
ty, generally,  the  punishment  fixed  by  the 
verdict  may  be  considered  in  determining 
the  offense  of  which  the  defendants  irere 
convicted. 

Upon  a  plea  of  guilty  it  is  the  duty  of 
the  court  to  fix  the  punishment  After 
hearing  the  testimony  of  the  witnesses,  the 
court  sentenced  plaintiff  in  error  to  im- 
prisonment in  the  penitentiary  for  the 
crime  of  burglary.  By  his  plea  plaintiff  in 
error  admitted  his  guilt  of  both  crimes 
charged,  but  he  was  sentenced  for  onlj  one 
of  them.  The  sentence  specifies  the  crime 
for  whicn  he  was  sentenced,  and  if  we  may 
look  to  the  judgment  of  the  court  and  pnn- 
I  ishment  fixed,  as  was  done  in  the  Lyons  and 
Love  Cases,  we  do  not  find  any  uncertainty. 
If  plaintiff  in  error  had  denied  his  guilt  and 
upon  trial  had  been  found  guilty,  generally, 
and  sentenced  upon  the  verdict  for  both 
crimes,  the  Tobin  Case  would  be  in  point 
But  Tobin  denied  his  guilt  of  any  of  the 
crimes  charged  in  the  indictment  He  could 
not  nave  been  guilty  of  all  three  of  thesi, 
and  it  was  uncertain  from  the  general  ver- 
dict which  of  them  the  jury  intended  to  find 
him  guilty  of.  In  the  case  before  us  plain- 
tiff in  error  by  his  plea  confessed  his  guilt 
of  both  offenses.  The  court  heard  evidence 
before  pronouncing  sentence  and  judgment. 
The  evidence  it  not  preserved  in  the  record 
and  the  presumption  is  that  it  sustained 
the  judgment.  It  would  be  strange,  indeed. 
if  the  law  were  that,  where  a  defendant '» 
charged  with  two  offenses  in  different 
counts  of  the  indictment,  and  pleads  guilty 
to  both,  the  court  could  not  hear  evidence 
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and  sentence  him  for  the  crime  of  which 
the  proof  showed  him  to  be  guilty. 

In  our  opinion  no  rule  of  law  was  vio- 
lated, and  plaintiff  in  error  was  denied  no 
legal  right  to  which  he  was  entitled,  by 
tne  judgment  and  sentence  in  this  case. 
The  judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied  October  8, 
1912« 


IOWA  SUPREME  COURT. 

J.  I.  MOLYNEUX 

V. 

K.  E.  WILLCOCKSON,  Judge. 

(—  Iowa,  —,  137  N.  W.  1016.) 

Witness  —  wife  against  husband  —for- 
gery. 

The  forgery  by  a  man  of  his  wife's  name 


to  an  instrument  purporting  to  impose  upon 
her  a  pecimiary  liability  is  not  a  crime 
against  her  within  the  meaning  of  a  statute 
permitting  her  to  be  a  witness  against  him 
in  case  of  crimes  so  committed. 

(October  24,  1912.) 

CERTIORARI  to  the  District  Court  for 
Mahaska  County  to  review  an  order 
committing  plaintiff  for  contempt  for  refus- 
ing to  answer  certain  questions  as  a  wit- 
ness in  a  prosecution  against  her  husband 
for  the  crime  of  forgery.    Order  annulled. 

• 

Statement  by  McCIain,  J.: 

This  proceeding  by  certiorari  is  brought 
to  review  the  action  of  the  trial  court  in 
committing  the  plaintiff  for  contempt  in  re- 
fusing to  answer  certain  questions  pro- 
pounded to  her  as  a  witness  before  the 
grand  jury,  in  a  prosecution  of  her  husband 
for  the  crime  of  forgery. 


Note.  —  HuHhand  or  ti^ife  cm  tcttness 
agaitist  the  other  in  criTtiinal  prose- 
cut  ions. 

This  note  is  supplemental  to  the  notes  to 
State  V.  VVoodrow,  2  L.R.A.(N.S.)  862,  and 
State  V.  Orth,  22  L.R.A.(N.S.)   240. 

This  note  is  limited  to  cases  involving  a 
consideration  of  the  competency  as  a  wit- 
ness of  one  spouse,  in  cases  where  the  hus- 
band or  wife  was  a  defendant  in  a  criminal 
prc^seciition  and  the  other  spouse  was  of- 
fered ns  a  witness  against  the  defendant, 
or  of  the  propriety  of  the  act  by  which  one 
spouse  in  effect  was  made  a  witness  against 
tlie  other.  As  to  the  effect  of  the  statute 
making  husband  and  wife  competent  wit- 
nesses for  or  against  each  other,  upon  the 
privilege  as  to  confidential  communications 
between  them,  see  note  to  Ex  parte  Veville, 
27  L.R.A.(X,S.)  273.  The  note  to  Hamp- 
ton V.  State,  40  L.R.A.(N.S.)  43,  covers 
the  question  whether  privilege  as  to  com- 
munication between  husband  and  wife  is 
waived  by  calling  one  spouse  as  a  witness 
for  the  other.  As  to  whether  the  privileged 
character  of  written  or  oral  communication 
is  lost  when  a  third  person  has  power  of 
disclosure,  see  note  to  Gross  v.  State,  33 
L.R.A.(N.S.)  477.  Upon  the  question  of 
the  admissibility  of  declarations  by,  or  tes- 
timony of,  husband  or  wife,  as  to  prennptial 
nonaccess  of  husband,  see  the  note  to  \Val- 
lace  V.  Wallace,  14  L.R.A.(N.S.)  546,  and 
the  notes  therein  mentioned.  And  for  a 
consideration  of  the  competency  of  one 
spouse  to  testify  as  to  misconduct  of  other 
spouse  in  action  asrainst  a  third  person, 
see  the  note  to  Fleming  v.  Gemein,  39 
L.R.A.(N.S.)    315. 

Under  statutes  like  that  involved  in 
MoLYNEi-x  V.  WiLLCocKSON,  making  one 
spoase  a  competent  witness  against  the 
other  for  a  crime  committed  against  the 
former,  it  has  been  held  that  a  wife  is  a 
41  L.R.A.(N.S.) 


competent  witness  against  her  husband  for 
violation  of  the  white  slave  act  by  taking 
her  from  one  state  to  another  for  immoral 
purposes.  United  States  v.  Rispoli,  189 
Fed.  271;  that  a  husband  is  a  competent 
witness  against  the  wife  in  a  prosecution 
of  the  latter  for  adultery,  especially  in  view 
of  the  statute  permitting  a  prosecution 
only  upon  complaint  of  the  offended  spouse, 
except  in  case  of  living  in  open  and  notori- 
ous adultery.  •  Hcacock  v.  State,  4  Okla. 
Crim.  Rep.  606,  112  Pac.  951;  that  a  wife 
is  a  competent  witness  in  a  prosecution  of 
her  husband  for  threats  to  take  her  life. 
Murray  ▼.  State,  48  Tex.  Crim.  Rep.  141, 
122  Am.  St.  Rep.  737,  86  S.  W.  1020. 

In  McGee  v.  State,  —  Ala.  App.  — ,  58 
So.  1008,  it  was  held  that  a  wife  was  prop- 
erly permitted  to  testify  against  her  hus- 
band on  his  trial  for  assaulting  her  with 
intent  to  murder ;  since  the  wife  was  a  com- 
petent and  compellable  witness  against  her 
husband  in  a  prosecution  of  him  for  acts 
of  personal  violence  to  the  wife,  even 
though  other  witnesses  could  testify  to  the 
same  facts  as  the  wife. 

And  in  Carnley  v.  State,  162  Ala.  94,  50 
So.  363,  the  court  expressly  said  that  the 
wife  was  a  competent  witness  against  her 
husband  on  the  charge  of  abandonment,  al- 
though it  does  not  appear  that  her  com- 
petency was  questioned  in  this  case. 

But  in  Sargent  v.  State,  —  Tex.  Crim. 
Rep.  — ,  133  S.  W.  885,  it  was  held,  on  a 
motion  for  a  rehearing,  that  adultery  was 
not  an  offense  against  a  wife  within  the 
statute  permitting  her  to  testify  against 
her  husband  in  a  criminal  prosecution  for 
an  offense  committed  against  her,  and  there- 
fore the  testimony  of  the  wife  of  the  de- 
fendant, for  the  state,  over  the  objection 
of  the  defendant,  constituted  a  reversible 
error.    See  Heacoek  v.  State,  supra. 

And  it  was  held  in  State  v.  Kephnrt.  56 
Wash.  561,  26  L.R.A.(N.S.)   1123,  106  Pac 
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Meurs.  Stockman  A  Baker  and  J.  A. 
DeTiU  for  relator. 
Mr.  Frank  M.  Beatty  for  respondent. 

McOlatn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Before  the  grand  jury  investigating  a 
charge  against  J.  I.  Molyneux  for  the  crime 
of  forgery,  his  wife,  the  relator,  was  shown 
certain  written  instruments  purporting  to 
be  signed  by  herself  and  husband,  and'  was 
asked  whether  she  signed  her  name  to  such 
exhibits,  and  whether  she  authorized  her 
husband  to  sign  her  name  to  any  or  all  of 
them;  and  each  of  these  questions  she  re- 
fused to  answer.  Thereupon  the  grand 
jury  appeared  in  open  court  and  made 
a  statement  that  the  questions  related  to 


the  crime  of  forgery  charged  to  have  been 
committed  by  the  husband  of  the  witDe8§; 
and  the  court,  after  hearing  the  reasoiu 
assigned  by  the  witness  for  her  refusal  to 
answer,  directed  that  she  should  answer, 
and,  upon  her  persistent  refusal  to  do  so, 
ordered  her  to  be  committed  for  contempt 
It  is  the  legality  of  this  action  of  the  court 
which  is  questioned  in  this  proceeding  bj 
certiorari. 

The  provision  of  the  Code  relied  upon  hj 
plaintiff  as  an  excuse  for  refusing  to  an- 
swer the  questions  propounded  to  her  ii 
as  follows:  "Sec.  4606.  I^either  the  hoi- 
band  nor  wife  shall  in  any  case  be  a  witness 
against  the  other,  except  in  a  criminal 
prosecution  for  a  crime  committed  one 
against  the  other,  or  in  a  civil  action  or 


165,  that  statutes  providing  inter  cUia  that 
one  spouse  is  a  competent  witness  against 
the  other  in  a  criminal  prosecution  for  a 
crime  committed  by  one  against  the  other 
did  not  operate  to  render  a  wife  competent 
against  her  husband,  who  was  charged  with 
arson  by  burning  her  building,  (see  foot- 
note to  this  case  in  26  L.R.A.(N.S.)  1123.) 

And  in  State  v.  Beltner,  60  Wash.  397, 
111  Pac.  344,  it  was  held  that  a  wife,  not 
being  a  victim  of  personal  violence,  was  not 
a  competent  witness  for  the  state  in  the 
prosecution  of  her  husband  for  incest,  even 
though  no  other  evidence  was  obtainable, 
since  the  necessity  which  makes  the  wife 
competent  must  be  particular;  as,  where 
the  wife  would  be  otherwise  exposed  to  per- 
sonal injury  without  a  remedy. 

And  in  Grabowski  v.  State,  126  Wis.  447, 
106  N.  W.  805,  where  the  defendant  was 
charged  with  having  taken  improper  liber- 
ties with  the  person  of  a  female  child,  the 
court  said  with  reference  to  the  wife  of  the 
defendant  {obiter) :  "She  was  not  a  wit- 
ness in  the  case.  With  certain  exceptions 
not  here  involved,  she  was  not  competent 
to  be  a  witness  in  the  case,  either  for  or 
against  her  husband." 

In  Ector  v.  State,  10  Ga.  App.  777,  74 
S.  £.  295,  holding  that  a  husband  is  not  a 
competent  witness  against  the  wife  in  a 
prosecution  of  the  latter  for  stabbing  him, 
the  court  said  that  under  the  terms  of  the 
statute  the  question  was  not  debatable,  al- 
though under  the  statute  the  wife  is  a  com- 
petent, but  not  a  compellable,  witness  in 
a  prosecution  of  her  husband  for  crime 
committed  upon  her  own  person,  or  for 
abandonment. 

People  V.  Loper,  169  Cal.  6,  112  Pac.  720, 
Ann.  Cas.  1912  B,  1193,  is  not  within  the 
scope  of  this  note,  since  the  question  was 
as  to  the  competency  of  a  former  wife  as  a 
witness  against  the  defendant  in  a  criminal 
prosecution;  but  a  portion  of  the  opinion 
is  pertinent.  Objection  to  the  competency 
of  the  witness  was  made  to  no  avail  under 
§  1 322  of  the  Penal  Code,  which  is :  "Nei- 
ther husband  nor  wife  is  a  competent  wit- 
ness for  or  against  the  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both 
41  L.R.A.(N.S.) 


are  parties,  except  with  the  consent  of 
both,  or  in  cases  of  criminal  violence  upon 
one  by  the  other,  or  in  cases  of  criminal 
actions  or  proceedings  brought  under  tbe 
provisions  of  §§  270  and  270a  of  this  Code, 
or  in  cases  of  criminal  actions  or  proceed- 
ings for  bigamy  or  adultery."  Of  this  8e^ 
tion  the  court  said:  "This  court  declared 
years  ago  in  favor  of  the  liberal  construc- 
tion of  §  1322  of  the  Penal  Code,  and  the 
admission  of  testimony  not  clearly  excluded 
by  its  terms."  And  the  following  extract 
from  Schouler  on 'Husband  &  Wife,  at  p. 
85,  was  set  out  with  approval:  "On  tbe 
whole,  the  prevailing  tendency  of  late  years, 
in  both  England  and  America^  is  to  regard 
the  domestic  confidence  or  the  ties  of  a 
spouse  as  of  little  consequence  compared 
with  the  public  convenience  of  extendin? 
the  means  of  ascertaining  the  truth  in  all 
cases;  such  facilities  being  increased  it  is 
believed,  by  hearing  what  each  one  has  to 
say,  and  then  making  due  allowance  for 
circumstances  affecting  each  one's  credibil- 
ity." 

In  Mitchell  v.  Superior  Ct.  —  Cal.  — , 
125  Pac.  1061,  it  was  held  on  a  review  of 
proceedings  adjudging  guilty  of  contempt 
one  who  failed  to  pay  alimony  pendentt 
lite  and  counsel  fees,  as  ordered  by  the 
court,  that  the  wife  of  the  alleged  con- 
temner was  a  competent  witness  against 
him;  and  his  objections  to  her  as  a  wit- 
ness, based  on  §  1322  of  the  Penal  Cod^. 
set  out  in  People  v.  Loper,  supra,  and 
§  1881,  subd.  1,  of  the  Code  of  Civil  Pro- 
cedure, were  unavailing. 

And  in  Ex  parte  Beville,  58  Fla.  170.  27 
L.R.A.(N.S.)  273,  50  So.  685,  19  Ann.  Cas. 
48,  it  was  held  that  a  wife  was  a  competent 
and  compellable  witness  before  a  grand 
jury  against  her  husband,  who  was  char^ 
with  murder,  under  the  provision  of  Acts 
1891,  chapter  4029,  p.  56,  providing  that 
in  the  trial  of  civil  actions  neither  the  hus- 
band nor  wife  shall  be  excluded  as  wit- 
nesses where  either  is  an  interested  party: 
and  of  Rev.  Rtat.  1892,  §  2863,  providing 
that  the  provisions  of  the  civil  law  as  to 
the  competency  of  witnesses  shall  apply 
also  in  criminal  cases. 
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proceeding  one  against  the  other,  or  in  a 
civil  action  by  one  against  a  third  party  for 
alienating  the  affections  of  the  other;  but 
in  all  civil  and  criminal  cases  they  may 
be  witnesses  for  each  other." 

It  is  conceded,  of  course,  that  this  section 
furnishes  a  complete  excuse  for  the  re- 
fusal to  answer,  unless  the  crime  charged 
against  the  husband  in  the  prosecution  be- 
fore the  grand  jury  was  a  crime  committed 
by  him  against  his  wife.  With  reference 
to  this  matter,  it  appears  that  the  charge 
was  of  forging  the  name  of  his  wife  to 
instruments  importing  a  joint  liability  of 
both. 

The  question  is  therefore  whether  the 
forgery  of  the  wife's  name  to  an  instrument 
purporting  to  impose  upon  her  a  pecuniary 


obligation  is  a  crime  against  her,  within  the 
provision  of  the  statute  above  quoted.  In 
this  connection  it  must  be  borne  in  mind 
that  forgery  is  a  crime  involving  an  intent 
to  defraud.  See  Code,  §§  4863,  4854;  SUte 
V.  Sherwood,  90  Iowa,  650,  48  Am.  St.  Rep. 
461,  68  N.  W.  911. 

The  fraud  involved  consists  in  the  intent 
to  injure  the  person  who  may  be  induced 
to  accept  as  valid  an  instrument  which  is 
without  legal  validity.  The  natural  effect 
of  the  forgery  of  the  wife's  name  to  the 
instrument  would  not  be  to  render  her  liable 
thereon,  for  no  liability  of  the  wife  would 
thus  be  created,  but  to  defraud  a  person 
who  was  induced  to  accept  it,  relying  upon 
the  genuineness  of  her  signature.  We  think 
that  it  is  quite  evident,  therefore,  in  the 


And  in  the  case  of  State  v.  Mathews,  133 
Iowa,  398,  109  N.  W.  616,  where  the  rela> 
tion  of  husband  and  wife  ceased  within 
the  interval  between  the  slaying  and  the 
trial  of  the  husband  therefor,  the  former 
wife  was  not  objectionable  as  .a  witness 
against  the  defendant,  under  §  4G06  of  tlie 
Code,  providing  that  neither  husband  nor 
wife  shall  be  a  witness  against  the  other. 

And  it  was  held  in  Oborn  v.  State,  143 
Wis.  249,  31  L.R.A.(N.S.)  960,  126  N.  W. 
737,  that  the  reputed  wife  of  one  charged 
with  murder  was  a  competent  witness 
against  the  defendant,  since  it  appeared 
that  no  valid  marriage  had  ever  existed. 

Where  the  wife  of  the  prosecuting  wit- 
ness observed  the  affray,  it  was  held  error, 
in  People  v.  Upton,  169  Mich.  31,  136  N. 
W.  108,  to  reject  her  as  a  witness,  even 
though  her  husband  objected  to  her  and  her 
testimony  likely  would  have  shown  her  hus- 
band to  be  the  aggressor;  since  slie  would 
have  been,  in  a  legal  sense,  a  witness  nei- 
ther for  nor  against  her  husband  within  the 
meaning  of  3  Comp.  Laws,  §  10213,  which 
provides  that  neither  the  husband  nor  wife 
shall  be  examined  as  a  witness  for  or 
against  the  other  without  the  other's  con- 
sent. 

But  a  wife  was  held  a  competent  witness 
against  her  husband  in  a  prosecution  for 
pandering  in  Stevens  v.  State,  —  Tex.  Crim. 
Kep.  — ,  150  S.  W,  944,  by  virtue  of  an  ex- 
press statutory  provision  that  a  wife  may 
testify  against  her  husband  when  he  is 
charged  with  this  offense. 

The  constitutionality  of  the  pandering 
act.  Laws  of  Illinois  1009,  providing  that 
a  wife  may  be  a  competent  witness  against 
her  husband  when  he  is  prosecuted  as  a 
panderer,  was  upheld  in  People  v.  Braun, 
246  111.  428,  92  N.  E.  917,  20  Ann.  Cas. 
448,  whore  it  was  attacked  for  the  alleged 
cause,  among  others,  that  it  worked  a 
revolution  in  the  law  of  evidence. 

It  was  held  in  Hampton  v.  State,  —  Okla. 
Crim.  Rep.  — ,  40  L.R.A.(N.S.)  43,  123 
Pac.  571  (manBlauphter)  where  the  record 
disclosed  that  the  wife  was  not  called  as  a 
witness  nor  an  account  given  for  not  call- 
ing her,  though  she  was  a  material  witness, 
41L.R.A.(N.S.) 


that  the  prosecuting  officer  was  within  his 
riglit  in  directing  the  attention  of  the  jury 
to  that  fact.  Tliis  point,  however,  is  not 
within  the  scope  of  the  present  note;  but 
see  note  in  34  L.R.A.(N.S.)  816. 

In  Woodall  v.  State,  68  Tex.  Crim.  Rep. 
513,  126  S.  W.  591,  it  was  said  that  the 
testimony  of  a  wife  was  not  admissible 
against  the  husband  in  a  prosecution  for 
false  swearing  even  though  he  interposed 
no  objection  thereto,  since  the  charge  in- 
volved no  act  of  violence  toward  the  person 
of  the  wife  (obiter). 

But  in  State  v.  Dawson,  88  S.  C.  225,  70 
S.  E.  721,  it  was  held,  where  one  was  prose- 
cuted for  rape,  that  there  was  no  founda- 
tion for  a  second  exception  where  the  de- 
fendant had  expressly  waived  at  the  trial 
his  objection  to  the  testimony  of  his  wife 
against  him. 

Cross-examination. 

A  number  of  cases  hold  that  the  cross- 
examination  of  the  wife  of  a  defendant  in  a 
criminal  prosecution  may  not  be  extended 
beyond  the  matters  testified  to  by  her  on 
direct  examination,  so  as  to  make  her  in 
effect  a  witness  against  her  husband. 

Thus  in  State  v.  Bell,  212  Mo.  Ill,  111 
S.  W.  24  (forgery),  it  was  held  a  material 
error  where  the  prosecuting  officer  was  per* 
mitted  to  extend  the  subject-matter  of  a 
cross-examination  of  the  wife  of  the  de- 
fendant beyond  the  limits  assumed  in  the 
direct  examination. 

And  so  in  State  v.  McDonough,  232  Mo. 
219,  134  S.  W.  645  (rape)  it  was  held  that 
by  statute  (§  5242,  Rev.  Stat.  1909)  the 
same  immunity  from  cross-examination  be- 
yond the  scope  of  the  examination  in  chief 
was  preserved  to  the  wife  as  to  the  defend- 
ant husband. 

So,  in  Hobbs  ▼.  State,  53  Tex.  Crim.  Rep. 
71,  112  S.  W.  308  (manslaughter)  it  was 
held  that  on  the  cross-examination  of  a 
wife,  offered  as  a  witness  in  behalf  of  her 
husband,  a  defendant,  she  may  be  subjected 
to  such  cross-examination  as  will  fairly  test 
the  truthfulness  of  her  direct  testimony, 
though  she  may  not  be   questioned  as  to 
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nature  of  thingSi  that  th«  crime  charged 
against  the  husband  was  not  one  committed 
by  him  against  his  wife,  but  rather  one 
committed  by  him  against  the  person  to 
whom  the  forged  instruments  were  delivered, 
or  intended  to  be  delivered,  to  his  injury. 
The  authorities  on  the  general  question 
as  to  what  is  a  crime  against  the  wife  by 
the  husband,  such  as  to  remove  the  bar 
to  her  testifying  against  him  as  a  witness, 
are  not  entirely  harmonious.     In  the  first 


place,  it  may  be  stated  that,  according  to 
the  general  weight  of  authority,  sach  a 
statutory  exception  embodies  merely  an  ex- 
ception which  was  recognized  at  commoo 
law;  and  therefore  the  general  carrent  o! 
decisions  with  reference  to  the  right  of 
the  wife  to  testify  against  the  husband  may 
be  considered.  Bassett  v.  United  States, 
137  U.  S.  496,  34  L.  ed.  762,  11  Sup.  Ct 
Rep.  165;  State  v.  Kniffen,  44  Wash.  4S5. 
120   Am.   St.  Rep.   1009,    87   Pac.  837,  12 


new  matter,  by  reason  of  art.  775,  Code  of 
Criminal  Procedure,  which  is:  "The  hus- 
band and  wife  may  in  all  criminal  actions 
be  witnesses  for  each  other,  but  they  shall 
in  no  case  testify  against  each  other,  except 
in  a  criminal  prosecution  for  an  offense 
committed  by  one  against  the  other." 

And  it  was  held  reversible  error  in  Yeiral 
V.  State,  56  Tex.  Crim.  Rep.  267,  119  S.  W. 
848  (aggravated  assault),  to  elicit  from 
the  defendant's  wife  on  cross-examination 
i)ew  and  additional  criminative  facts,  over 
the  objection  of  her  husband.  The  court, 
citing  Brock  v.  State,  44  Tex.  Crim.  Rep. 
335,  60  L.R.A.  405,  100  Am.  St.  Rep.  859, 
71  S.  W.  21,  said  that  it  was  there  held 
that  the  introduction  of  evidence  of  this 
character  was  reversible  error  whether  ex- 
cepted to  or  not,  and  while  the  writer  of 
the  opinion  in  the  Yeiral  Case  doubted  the 
accuracy  of  that  statement,  he  said  it  was 
the  law  of  the  state,  and  cited  a  number  of 
Texas  decisions  holding  it  reversible  error 
for  the  court  to  permit  the  state  to  extort 
from  the  wife  testimony  which  is  not  legiti- 
mate cross-examination. 

But  in  Brown  v.  State,  —  Tex.  Crim.  Rep. 
— ,  136  S.  W.  205  (robbery)  it  was  held  not 
«rror  to  question  the  wife  of  the  defendant 
on  cross-examination  as  to  material  vari- 
ance between  her  testimony  on  direct  ex- 
amination and  her  testimony  at  the  examin- 
ing trial.  The  court  said,  however:  "A 
wife  called  to  testify  in  behalf  of  her  hus- 
band is  subject  to  cross-examination  like 
any  other  witness,  limited  only  that  the 
cross-examination  must  be  confined  to  the 
matters  testified  to  by  her  in  direct  ex- 
amination." 

And  a  like  finding  was  had  in  Ferguson 
V.  State,  57  Tex.  Crim.  Rep.  205,  122  S. 
W.  651  (aggravated  assault),  where  the 
court,  while  reiterating  that  a  wife  might 
not  be  forced  to  testify  on  cross-examina- 
tion as  to  matter  not  embraced  within  her 
direct  testimony  on  behalf  of  her  husband, 
held  the  wife's  testimony  that  the  defend- 
ant was  not  at  home  at  the  time  of  the 
assault  was  sufficient  to  sustain  inquiry  as 
to  what  hour  he  was  at  home. 

And  in  Johnson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  148  S.  W.  328  (murder),  it  was 
held  that  the  evidence  given  before  the 
grand  jury  by  the  defendant's  wife,  with- 
out his  consent  and  under  process,  could 
not  be  used  against  the  defendant  on  the 
final  trial  under  the  guise  of  impeachment 
of  the  wife,  then  testifying  on  behalf  of 
the  defendant,  and  the  court  said  that  such 
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evidence  would  be  incompetent  even  if  the 
defendant  failed  to  object  to  it  at  the  time. 
In  an  earlier  appeal  of  this  case,  reports 
in  138  S.  W.  1021,  the  court,  without  pair- 
ing on  the  complaint  that  the  prosecuting 
officer  had  indulged  in  illegitimate  eross-es- 
amination  of  the  defendant's  wife,  directed 
that  on  a  subsequent  trial  her  cross-ex- 
amination should  be  confined  to  matters 
concerned  in  the  direct  examination. 

The  action  of  a  prosecuting  oflBcer  ia 
calling  the  wife  of  the  defendant  as  a  wit- 
ness for  the  state,  without  the  defendant's 
consent,  was  held  improper  in  People  t. 
Trine,  164  Mich.  1,  129  N.  W.  3,  since  the 
statute  prohibits  testimony  by  a  wile 
against  a  husband  in  a  criminal  prosecu- 
tion, without  his  consent,  and  by  the  call- 
ing of  defendant's  wife,  he  was  forced  to 
bring  his  nonconsent  to  her  testimony  to 
the  attention  of  the  jury,  who  might  nat- 
urally have  drawn  prejudicial  inferences 
therefrom. 

In  State  v.  Witherspoon,  231  Mo.  706, 
133  S.  W.  323,  where  the  defendant  wjs 
charged  with  forgery,  it  was  held  that  the 
common-law  rule  as  to  the  competency  of 
husband  and  wife  as  witnesses  for  or 
against  each  other  in  criminal  proceedings 
was  in  force  in  Missouri,  except  that  br 
§  5242,  Rev.  Stat.  1909,  at  the  option  of 
the  spouse  on  trial,  the  other  might  be  a 
witness  on  his  or  her  behalf.  And  it  wai 
held  a  material  error  where  the  court  failed 
to  exclude  from  the  jury,  as  the  defendaot 
requested,  the  testimony  of  one,  determined 
to  be  his  wife,  since  her  testimony  from 
its  nature  could  reasonably  be  considered 
to  have  had  an  influence  upon  the  jary  as 
to  the  issues  of  the  case,  although  it  ex- 
tended merely  to  her  competency  as  a  wit- 
ness. 

In  Downing  v.  State,  —  Tex.  Crim.  Rep. 
— ,  136  S.  W.  471,  it  was  held  that  error 
had  been  committed  in  forcing  the  wife  of 
one  on  trial  for  perjury,  to  produce,  over 
the  objection  of  *  her  husband,  evidence,  in 
the  form  of  a  deed  of  trust,  against  him. 
at  the  instance  of  the  state  and  upon  pain 
of  imprisonment  for  contempt  for  a  failure 
to  bring  the  deed  into  court;  since  art.  775. 
Code  of  Criminal  Procedure,  provides  that 
neither  spouse  shall  testih?^  against  the 
other  except  in  a  criminal  prosecution  for 
an  offense  committed  by  one  against  the 
other.  In  this  report,  it  anpears  that  the 
evidence  might  have  been  obtained  by  other 
and  legal  methods.  R.  S.  K- 
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Ann.  Cas.  113.  But,  to  the  contraryi  see 
Hills  y.  State,  61  Neb.  589,  57  L.R.A.  155, 
85  N.  W.  836.  Now  it  seems  to  be  generally 
conceded  that  a  prosecution  for  personal 
violence  committed  by  the  husband  upon 
the  wife  is  a  prosecution  for  a  crime  against 
the  wife  (Dill  v.  People,  19  Colo.  469,  41 
Am.  St.  Rep.  254,  36  Pac.  229) ;  and  in  the 
application  of  this  general  principal  it  has 
been  held  that  a  charge  of  conspiracy  to 
have  a  wife  declared  insane  involves  a 
crime  against  the  wife,  such  as  to  render 
her  a  competent  witness  against  her  hus- 
band,— the  theory  being  tliat  a  finding  of 
her  insanity  would  necessarily  involve 
bodilv  violence,  injury,  or  restraint.  Com. 
V.  Spink,  137  Pa.  255,  20  Atl.  680.  And 
it  has  also  been  held  that  on  the  charge 
of  perjury  in  making  a  false  affidavit,  for 
the  purpose  of  securing  apparent  jurisdic- 
tion over  the  wife  in  a  suit  for  divorce 
against  her,  she  was  a  competent  witness 
against  her  husband;  she  being  the  par- 
ticular person  who  would  be  injured  in  her 
personal  rights  as  the  result  of  such  crime. 
Dill  V.  People,  supra.  In  this  case  it  was 
suggested  that  a  libel  against  the  wife  by 
the  husband  would  be  a  crime  against  her. 

This  court  has  gone  further  than  some 
others  in  holding  that  the  crime  of  incest 
committed  by  the  husband  is  a  crime 
against  the  wife,  such  as  to  render  her  a 
competent  witness.  State  v.  Chambers,  87 
Iowa,  1,  43  Am.  8t.  Rep.  349,  53  N.  W. 
1090.  And  so  it  la  said  that  in  a  prosecu- 
tion against  the  one  for  adultery  or  bigamy 
the  other  is  a  competent  witness.  State  v. 
Bennett,  31  Iowa,  24;  State  v.  Sloan,  55 
Iowa,  217,  7  N.  W.  616.  This  general  con- 
clusion seems  to  be  in  conflict  with  the 
views  expressed  in  Bassett  v.  United  States, 
supra,  as  to  the  common-law  rule.  And 
see  notes  to  State  v.  Kniffen,  supra,  in  12 
Ann.  Cas.  113. 

We  have  no  inclination  to  abandon  the 
position  already  taken  with  reference  to 
crimes  which  may  be  said  to  be  against  the 
marital  relation;  nor  do  we  feel  now  called 
upon  to  say  that  crimes  committed  by  the 
husband  involving  direct  injury  to  the 
wife's  property  are  not  crimes  against  the 
wife,  though  there  is  some  authority  to 
that  effect.  See,  as  to  arson,  State  v. 
Kephart,  56  Wash.  561,  26  L.R.A.(N.S.) 
1123,  106  Pac.  165,  and,  as  to  larceny, 
Overton  ▼.  State,  43  Tex.  616. 

But  whether  we  regard  our  statutory  ex- 
ception as  embodying  only  the  exception 
recognized  at  common  law,  or,  on  the  other 
hand,  as  enlarging  the  common-law  excep- 
tion, we  would  not  be  justified  by  any  au- 
thority called  to  our  attention  in  holding 
that  the  forging  by  the  husband  of  the 
wife's  signature  to  an  obligation  for  the 
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payment  of  money  was  a  crime  against  the 
wife. 

The  order  of  the  lower  court  was  there- 
fore wholly  without  authority;  and  it  is 
annulled. 


KBNTUOKT  COURT  OP  APPEAIiS. 

THOMAS  POLITES,  Appt., 

V. 

MARTIN  BARLIN, 
(149  Ky.  376,  149  S.  W.  828.) 

Master  and  servant  —  right  to  tips. 

1.  An  employee  who,  under  a  mistake  as 
to  his  rights,  turns  over  to  his  employer 
tips  giv^n  him  by  customers  for  his  person- 
al use,  may  compel  the  employer  to  return 
them  to  him. 

Pleading  — -  petition  for  return  of  tips 
—  fiufllelency. 

2.  A  petition  in  an  action  by  an  employee 
to  compel  his  employer  to  return  tips  be- 
longing to  the  employee  and  delivered  to 
the  employer  by  mistake,  that  he  had  re- 
ceived a  certain  amount  per  week  on  the 
average  and  a  certain  aggregate  amount 
during  the  time  of  his -employment,  is  suf- 
ficiently definite  to  withstand  a  demurrer. 

(September  19,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
sustaining  a  demurrer  to  the  amended  pe- 
tition in  an  action  brought  to  recover  an 
amount  alleged  to  have  been  paid  to  plain- 

—  ■-  'M-  I  r    ,  II  I  ■ 

Note, -^Servant's  right  as  to   tips  re- 
ceived by  him. 

Apparently  the  only  other  case  directly 
in  point  on  this  question  is  Zappas  v. 
Roumeliote,  —  Iowa,  — ,  137  N.  W.  936, 
where  it  was  held  that  a  minor  working  in 
a  shoe  shining  emporium  under  a  salary 
contract  was  entitled  to  tips  which  were 
personal  gifts  to  him  from  the  patrons  of 
the  house,  in  the  absence  of  a  contract  that 
they  should  belong  to  his  employer,  and 
that  he  could  recover  them  back  when  paid 
to  the  employer  by  mistake,  although  the 
wages  agreed  upon  had  been  paid  to  him. 

Under  the  English  workmen  s  compensa- 
tion act  it  has  b^n  held  that  where  the  giv- 
ing and  the  receiving  of  "tips"  is  notorious, 
the  money  thus  received  is  to  be  included 
in  the  "average  weekly  earnings."  Penn  v. 
Spiers  [1908]  1  K.  B.  766,  77  L.  J.  K.  B. 
N.  S.  642,  98  L.  T.  N.  S.  641,  24  Times  L. 
R.  364,  62  Sol.  Jo.  280,  14  Ann.  Cas.  336; 
Knott  V.  Tingle,  J.  &  Ck).  (1911)  4  B.  W. 
Gomp.  Cas.  66. 

As  to  rights  of  employer  and  employee 
with  respect  to  earnings  of  employees  gen- 
erally, see  note  to  Baroer  v.  National  Car^ 
bon  Co.  5  L.R.A.(N.S.)  1154.        J.  D.  0. 
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tiff  as  tips  and  turned  over  by  miftake  to 
hia  employer.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rlvea  A  Shannon  for  appellant. 

Messrs.  George  C.  Webb  and  William 
E.  Nichols,  for  appellee: 

Plaintiff's  cl^tim  was  so  uncertain  as  not 
to  be  susceptible  of  competent  proof,  and 
he  should  not  be  allowed  to  recover  there- 
on. 

Louisville  Bridge  Co.  v.  Louisville  k  N. 
R.  Co.  116  Ky.  273,  75  S.  W.  286. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

Appellee,  Martin  Barlin,  conducted  a 
shoe  shining  parlor  in  the  city  of  Lexington. 
Appellant,  Thomas  Polites,  when  but  fif- 
teen years  of  age,  was  employed*  by  ap- 
pellee to  shine  shoes  and  clean  hats.  He 
worked  for  appellee  about  five  years  and 
ten  months.  He  brought  this  action  to  re- 
cover balance  due  him  for  services,  and  also 
to  recover  the  sum  of  $575,  which  he  al- 
leged had  been  paid  to  him  as  tips,  and  by 
mistake  deposited  by  him  in  the  cash  reg- 
ister to  the  credit  of  appellee.  That  part 
of  the  action  relating  to  appellant's  claim 
for  services  was  tried  below,  and  there  is 
no  appeal  from  the  judgment.  To  the  pe- 
tition as  amended,  seeking  to  recover  the 
sum  of  $575  paid  to  appellant  as  tips  and 
by  mistake  turned  over  to  appellee,  the 
trial  court  sustained  a  demurrer,  and  dis- 
missed the  amended  petition. 

The  sole  question  involved  on  this  appeal 
is  whether  or  not  the  amended  petition  and 
the  several  amendments  thereto  state  a 
cause  of  action.  In  the  original  amended 
petition,  it  was  alleged  in  substance  that  it 
was  the  habit  of  the  people  who  came  into 
appellee's  place  of  business  to  have  their 
shoes  shined  or  their  hats  cleaned,  to  give 
the  particular  employee  who  did  the  work 
a  donation  of  money,  commonly  called  a 
tip,  which  was  a  personal  gift  to  the  em- 
ployee, in  addition  to  the  price  charged  by 
appellee  for  the  work  done;  that  appellee 
would  not  allow  appellant  to  retain  any 
of  the  money  given  him  as  tips,  but  re- 
quired him  to  deposit  same  in  the  register 
along  with  the  regular  fee  charged  for  the 
work;  that  all  the  money  thus  given  to  the 
appellant  was  so  deposited,  and  appellant 
never  received  any  part  of  same;  that  from 
the  time  appellant  went  to  work  for  ap- 
pellee, on  February  2,  1905,  until  he  quit 
work,  on  November  12,  1910,  appellant  re- 
ceived in  tips  an  average  of  $2  a  week,  or 
$100  a  year;  that  during  all  of  said  time 
be  received  in  tips  or  donations  the  sum  of 
$575,  all  of  which  he  turned  over  to  ap- 
pellee, and  appellee  still  holds  the  same, 
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and  refuses  to  pay  appellant  any  part  of 
same. 

Subsequently  appellant  filed  an  amended 
petition,  in  the  second  paragraph  of  which 
he  pleaded  in  substance  that,  during  the 
time  he  worked  for  appellee,  there  were 
often  given  to  him  by  the  customers  small 
donations,  commonly  called  tips,  which  were 
given  and  intended  as  personal  gifts  to  hinu 
and  were  given  in  addition  to  the  regular 
charge  for  the  services  Tendered  by  appel- 
lee; that  he  believed  at  the  time  these  tips 
were  given  to  him  that  they  belonged  to 
appellee,  and  that  he  was  bound  to  give 
them  to  appellee,  and  had  no  right  to  keep 
them  himself;  that  he  promptly  paid  thera 
over  to  appellee  at  the  time  they  were 
given  him,  and  he  still  believed  that  they 
were  appellee's  property,  and  not  his;  that 
since  the  payment  of  these  tips  to  appellee, 
he  learned  that  they  belonged  to  him,  and 
not  to  appellee,  and  he  paid  them  to  appel> 
lee  by  mistake,  and  under  a  misapprehen- 
sion as  to  his  right  to  them  at  the  time  of 
payment;  that  during  the  time  he  worked 
for  appellee,  he  received  and  paid  to  hi-n 
in  the  manner  above  set  out  tips  as  afore- 
said in  the  amount  of  $575;  that  appellee 
has  never  returned  the  same,  or  any  part 
thereof,  to  him. 

Later  on  appellant  filed  an  amendment  to 
the  second  paragraph  of  his  amended  peti- 
tion, alleging  in  substance  that  the  tips 
which  he  received,  as  set  out  in  the  amended 
petition,  were  deposited  by  him  in  the  ca»h 
register  or  box  which  appellee  kept  in  bi«^ 
place  of  business,  and  in  which  the  regular 
fees  for  services  were  deposited,  and  that 
said  tips  were  placed  to  appellee's  credit 
in  the  bank  along  with  said  other  monev. 
These  tips  were  placed  by  appellant  in  said 
box  along  with  the  other  money,  because 
he  understood  that  appellee  required  him  to 
do  BO,  but  that  he  had  since  learned  from 
the  verified  answer  of  appellee  that  appellee 
did  not  require  him  to  do  so,  and  that  ap- 
pellant had  the  right  to  retain  all  moneT$. 
so  received  by  him;  that  appellee  did  not 
know  appellant  had  deposited  any  of  the 
money  which  he  had  received  as  tips,  hut 
believed  that  appellant  had  retained  it  for 
himself.  When  appellant  was  employed,  he 
was  not  told  by  appellee  to  deposit  tips  re- 
ceived by  him,  and  it  was  not  his  duty  to 
do  so  under  his  employment;  that  he  gave 
the  money  to  appellee  by  mistake,  thinking 
at  the  time  that  he  was  required  to  do  so, 
when,  as  a  matter  of  fact,  such  was  not  the 
case. 

It  clearly  appears  from  the  amended 
petition  and  the  several  amendments  there- 
to, that  the  money  which  appellant  re- 
ceived as  tips  was  a  personal  gift  to  him. 
and  he,  and  not  appellee,  was  entitled  to 
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receive  it;  that  appellant,  by  mistake  and 
through  a  misapprehension  as  to  his  rights, 
turned  the  money  over  to  appellee.  If  this 
be  true,  he  is  entitled  to  recover;  for 
it  is  well  settled  in  this  state  that,  where 
money  has  been  paid  through  a  clear  and 
palpable  mistake  of  law  or  fact,  essentially 
affecting  the  rights  of  the  parties,  which  in 
law,  honor,  or  good  conscience  was  not  due 
or  payable,  and  which  ought  not  to  be  re- 
tained by  the  party  to  whom  it  was  paid, 
it  may  be  recovered.  Louisville  v.  Henning, 
1  Bush,  381;  McMurtry  v.  Kentucky  C.  R. 
Co.  84  Ky.  464,  1  S.  W.  816;  Underwood 
v.  Brockman,  4  Dana,  310,  29  Am.  Dec.  407; 
Ray  V.  Bank  of  Kentucky,  3  6.  Mon.  613, 
39  Am.  Dec.  479;  Covington  v.  Powell,  2 
Met.  (Ky.)  228. 

But  it  is  insisted  that  the  allegations 
of  the  amended  petition  are  too  indefinite. 
We  do  not  think  so.  Appellant  alleges  that 
he  received  on  an  average  of  $2  a  week,  or 
$100  a  year,  and  that  during  the  five  years 
and  ten  months  he  worked  for  appellee  he 
received  altogether  $676.  These  allegations 
are  sufficient  to  make  the  amended  petition 
good  on  demurrer.  Whether  or  not  appel- 
lant will  be  able  to  sustain  them  by  com- 
petent evidence  is  another  question.  Upon 
the  facts  stated,  he  is  entitled  to  have  his 
claims  submitted  to  a  jury.  Of  course,  if 
the  question  of  tips  was  considered  by  the 
jury  in  reaching  a  conclusion  as  to  the 
amount  due  appellant  for  his  services,  this 
is  a  defense  which  should  be  presented  by 
proper  pleading. 

For  the  reasons  given,  the  judgment  is 
reversed,  with  directions  to  overrule  ap- 
pel  lee's  demurrer  to  the  second  paragraph 
of  the  amended  petition  as  amended. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

ALFRED  S.  BENSON,  by  Next  Friend, 

V. 

WILLIAM  A.  TUCKER  et  al. 

(212  Mass.  00,  98  N.  E.  689.) 

Infant  —  disaffirmance    of    brokerage 
agency  ^  adjustment  of  transaction. 

1.  The  appointment  by  an  infant  of  a 
broker  to  buy  and  sell  stocks  for  him  may 

Note*  ^  Infants :  avoidance  of  hrolcer- 

age  agency. 

From  the  few  eases  which  have  consid- 
ered the  right  of  an  infant  to  avoid  an 
ageney  contract  with  a  stockbroker,  it 
would  appear  that  where  an  infant  has 
deposited  money  with  a  stockbroker  as  a 
margin,  and  there  has  been  no  delivery  of 
stock,  and  the  transaction  has  resulted  in 
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be  disaffirmed  bv  notice  from  his  guardian 
to  that  etfect,  although  all  transactions  be- 
tween the  infant  and  the  broker  have  been 
adjusted. 

Same  ^  rescission  of  stock  brokerage 
agreement. 

2.  That  the  money  advanced  by  an  infant 
to  a  broker  for  a  transaction  in  stocks  has 
been  invested  as  directed,  and  all  orders 
given  duly  executed,  does  not  prevent  a  re- 
scission if  no  stock  was  ever  delivered  to 
the  minor,  and  the  sums  received  by  him 
from  the  transaction  did  not  equal  the 
amount  advanced,  so  that  he  received  no 
benefit  therefrom. 

(May  24,  1912.) 

I^XCEPTIONS  by  defendants  to  rulings 
!i  of.  the  Superior  Court  for  Suffolk 
County  made  during  the  trial  of  an  action 
brought  to  set  aside  the  contract  of  an 
infant  and  to  recover  moneys  which  had 
been  paid  under  it.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawrence  A.  Ford  and  Merrill 
Grlswold,  with  Messrs.  Gaston,  Snow,  A 
Saltonstall,  for  defendants: 

An  infant's  appointment  of  an  agent  is 
voidable,  and  not  void. 

Fairbanks  v.  Snow,  146  Mass.  163,  1 
Am.  St.  Rep.  446,  13  N.  E.  696. 

A  stockbroker,  in  the  execution  of  the 
orders  of  his  client  or  customer  for  the 
purchase  or  sale  of  stock,  is  the  agent  of 
such  client  or  customer. 

Dos  Passos,  Stock  Brokers,  994  et  seq.; 
Parsons  v.  Martin,  11  Gray,  111;  Chase 
V.  Boston,  180  Mass.  468,  62  N.  E.  1069; 
Northrup  v.  Shook,  10  BUtchf.  243,  Fed. 
Cas.  No.  10,329;  Galigher  v.  Jones,  129  U. 
S.  193,  32  L.  ed.  668,  9  Sup.  Ct.  Rep.  336; 
Zimmerman  v.  Heil,  86  Hun,  114,  33  N.  Y. 
Supp.  391;  Rice  v.  Winslow,  180  Mass. 
600,  62  N.  E.  1067. 

Plaintiff,  having  employed  the  defendant 
stockbrokers  to  buy  and  sell  stock,  must  be 
presumed  to  have  given  to  them  authority 
to  accomplish  the  same  according  to  the 
prescribed  rules  and  established  usages  and 
customs  of  the  business. 

Horton  v.  Morgan,  19  N.  Y.  170,  76  Am. 
Dec.  311;  Clews  v.  Jamieson,  182  U.  S. 
481,  46  L.  ed.  1193,  21  Sup.  Ct.  Rep.  845; 
Bibb  V.  Allen,  149  U.  S.  489,  37  L.  ed.  823, 
13  Sup.  Ct.  Rep.  960;  Durant  v.  Burt,  98 


a  net  loss  to  the  infant,  he  may  avoid  the 
contract  on  the  ground  of  infancy,  and,  hav- 
ing repudiated  any  orders  given,  may  re- 
cover the  money  deposited  without  any  con- 
ditions of  rescission  being  imposed;  but 
that  if  any  stock  has  been  delivered,  it  must 
first  be  restored,  though  one  case  has  gone 
further  and  held  that  as  the  contract  was 
void  ah  initio,  as  against  public  policy,  no 
condition  can  be  imposed  in  either  ^rrtnt. 
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Haas.  162;  Loveland  ▼.  Burke,  120  Mass. 
141,  21  Am.  Rep.  607;  Mooney  v.  Howard 
Ins.  Co.  138  Mass.  375,  62  Am.  Rep.  277; 
Whitehouse  v.  Moore,  13  Abb.  Pr.  142; 
Walls  V.  Bailey,  49  N.  Y.  464,  10  Am.  Rep. 
407. 

The  transactions  in  issue  disclose  an  ex- 
ecuted agency, — payments  by  an  infant's 
direction, — which  cannot  be  avoided  in  this 
action. 

McLean  v.  Wilson,  36  III.  App.  657; 
Ruchizky  v.  De  Haven,  97  Pa.  202;  Night- 
ingale V.  Withington,  15  Mass.  272,  8  Am. 
Dec.  101;  Welch  v.  Welch,  103  Mass.  562; 
Moley  V.  Brine,  120  Mass.  324;  Page  v. 
Morse,  128  Mass.  99;  Breed  v.  Judd,  1 
Gray,  455,  12  Mor.  Min.  Rep,  293;  Fair- 
banks V.  Snow,  145  Mass.  153,  1  Am.  St. 
Rep.  446,  13  N.  E.  596;  Dube  v.  Beaudry, 
150  Mass.  448,  6  L.R.A.  146,  15  Am.  St. 
Rep.  228,  23  N.  E.  222;  White  v.  New  Bed- 
ford Cotton  Waste  Corp.  178  Mass.  24,  59 
N.  E.  642. 

Mr.  Arthur  Ij.  Woodman,  for  plaintiff: 

An  infant  can  avoid  and  rescind  his  con- 
tracts. 

Gillis  T.  Goodwin,  180  Mass.  140,  91  Am. 
St.  Rep.  265,  61  N.  E.  813;  Simpson  v. 
Prudential    Ins.    Co.    184    Mass.    348,    63 


L.RJL  741,  100  Am.  St.  Rep.  560,  68  K.  E. 
673. 

Some  courts  have  gone  so  far  as  to  hold 
that  an  infant  cannot  legally  appoint  an 
agent,  or  give  a  power,  warrant,  or  letter 
of  attorney. 

Holden  v.  Curry,  86  Wis.  504,  55  N.  W. 
965;  Robbins  v.  Mount,  4  Robt.  553;  Wade 
V.  Pulsifer,  54  Vt.  45;   Armitage  v.  Widoe. 

36  Mich.  124;  Lawrence  v.  McArter,  10 
Ohio,  37;  Pittsburg,  C.  C.  &  St.  L.  R.  Ca 
V.  Haley,  170  111.  610,  48  N.  E.  920:  Simp- 
son V.  Prudential  Ins.  Co.  184  Mass.  .348, 
63  L.R.A.  741,  100*  Am.  St.  Rep.  560,  6S 
N.  E.  673;  Whitney  v.  Dutch,  14  Mass.  4.>7. 
7  Am.  Dec.  229;  Stiff  v.  Keith,  143  Mass. 
224,  9  N.  E.  577;  Cummings  v.  Powell.  S 
Tex.  80;  Hardy  v.  Waters,  38  Me.  450. 

The  rule  that  an  infant  may  avoid  his 
contracts  applies  to  both  executed  and  ex- 
ecutory contracts. 

Robinson  v.  Weeks,  56  Me.  102;  Hill  v. 
Anderson,  5  Smedes  &  M.  216;  Abell  v. 
Warren,  4  Vt.  149;  Price  v.  Fiirman,  27 
Vt  268,  65  Am.  Dec.  194;  Person  v.  Chase, 

37  Vt.   647,  88   Am.  Dec.   630;    Savage  v. 
Lichlyter,  59  Ark.  1,  26  S.  W.  12;  Tobey  t. 
Wood,  123  Mass.  88,  25  Am.  Rep.  27 ;   Ed 
gerly  v.  Shaw,  25  N.  H.  514,  67  Am.  Dec. 


Thus,  an  infant  who  has  deposited  money 
with  stockbrokers  as  a  margin,  for  the  pur- 
pose of  obtaining  credit  with  which  to  en- 
gage in  stock  speculations,  which  result  in 
a  loss,  may  avoid  the  contract  where  there 
has  been  no  delivery  of  stock  by  the  stock- 
brokers, and  the  orders  given  by  him  have 
been  repudiated  by  the  infant,  and  recover 
the  full  amount  of  the  deposit,  though  there 
has  been  no  return  or  offer  to  return  the 
consideration  received.  Mordecai  v.  Pearl, 
63  Hun,  653,  18  N.  Y.  Supp.  543,  affirmed 
without  opinion  in  136  N.  Y.  625,  32  N.  £. 
1014.  The  court,  in  delivering  its  opinion, 
said:  "It  does  not  appear,  however,  that 
the  infant  has  received  anything  under  this 
contract  except  the  notices  of  the  purchases 
and  sales  of  the  stock  made  by  the  defend- 
ants for  his  account.  He  certainly  never 
received  any  of  the  stock  alleged  to  have 
been  purchased  for  him,  nor  the  proceeds 
of  the  sales  of  any  of  the  stock  alleged  to 
have  been  sold  for  his  account;  and  as  the 
notices  of  purchase  and  sales  of  stock  do 
not  appear  to  have  been  of  any  special 
value,  it  is  difficult  to  see  that  any  advan- 
tage would  be  derived  by  the  defendants,  if 
he  had  returned  or  offered  to  return  them. 
.  .  .  The  defendants  claim  the  right  to 
retain  .  .  .  [the  money]  to  satisfy  an 
indebtedness  which  they  claim  exists  in 
their  favor  arising  out  of  transactions  in 
stocks  which  they  claim  were  authorized 
by  the  infant.  The  infant  never  received 
the  stocks  or  their  proceeds.  He  has  re- 
ceived no  benefit  from  anv  of  the  transac- 
tions made  by  the  defendants  for  his 
accounts,  and  to  ask  him  to  return  to 
the  defendants  stocks  which  have  never 
41  L.R.A.(N.S.) 


been  in  his  possession,  but  which  have  al- 
ways been  in  the  possession  of  the  defend- 
ants, and  been  disposed  of  by  the  defend- 
ants, would  be  asking  him  to  perform  an 
impossibility." 

But  in  Pierce  v.  Lee,  36  Misc.  870,  74 
N.  Y.  Supp.  926,  an  action  by  an  infant  to 
recover  money  delivered  to  defendant  for 
investment  in  stocks,  there  being  no  allega- 
tion or  proof  that  defendant  did  not  invest 
the  money  and  deliver  the  stock  purchased 
to  the  plaintiff,  judgment  for  defendant  was 
affirmed  on  the  ground  that,  the  contract 
having  been  executed,  it  was  necessary  to 
a  rescission  of  the  contract  that  the  infant 
return  or  offer  to  return  whatever  was  re- 
ceived thereunder,  which  was  not  done,  dis- 
tinguishing Mordecai  v.  Pearl,  supra,  as  a 
case  where  the  infant  had  never  received 
any  benefits  from  the  contract. 

In  Ruchizky  v.  De  Haven,  07  Pa.  202, 
where  an  infant  was  engaged  in  stock  trans- 
actions by  way  of  margins,  the  court  re- 
fused to  apply  the  doctrine  interposed  as  a 
defense  to  money  deposited  as  mar^gins,  that 
when  an  infant  has  executed  a  contract 
and  has  enjoyed  the  benefit  of  it,  he  must, 
to  avoid  it,  first  restore  the  consideration 
received,  on  the  ground  that  the  contract 
is  against  public  policy,  and  therefore  noth- 
ing can  be  imposed  upon  the  infant  as  a 
condition  of  rescission.  The  court  added 
further  that  in  any  event,  as  the  infant 
got  nothing  from  the  defendants,  either  in 
stock  or  money,  there  was  nothing  to  re> 
store,  and  so  it  was  idle  to  talk  about  the 
refunding  of  that  which  he  never  had. 

J.  H.  B. 
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349;  Hale  ▼.  Gerrish,  8  N.  H.  874;  Fetrow 
v.  Wiseman,  40  Ind.  148;  Gregory  v.  Lee, 
64  Conn.  407,  25  LlR.A.  618,  30  Atl.  53; 
Riley  ▼.  Mallory,  33  Conn.  201;  Edmunds  v. 
Mister,  58  Miss.  765;  Roof  v.  Stafford,  7 
Cow.  179;  Jones  v.  Valentines'  School,  122 
Wis.  318,  99  N.  W.  1043;  Ruchizky  v.  De 
Haven,  97  Pa.  202;  Mordecai  v.  Pearl,  63 
Hun,  553,   18   N.  Y.   Supp.   543. 

It  is  not  now  necessary  to  put  the  de- 
fendant in  statu  quo. 

White  ▼.  New  Bedford  Cotton  Waste 
Corp.  178  Mass.  20,  59  N.  E.  642;  Dube 
▼.  Beaudry,  150  Mass.  448,  6  L.R.A.  146, 
15  Am.  St  Rep.  228,  23  N.  E.  222. 

Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  appointment  of  the  defendants  as  his 
agent  by  the  plaintiff,  who  is  a  minor,  to 
buy  and  sell  for  him  certain  shares  of  cop- 
per stock,  was,  under  our  decisions,  not 
void  but  voidable  only  at  his  option,  and 
the  notice  of  disaffirmance  given  in  the 
plaintiff's  behalf  by  his  guardian,  even  if 
delayed  until  all  the  transactions  between 
the  parties  had  been  adjusted,  was  a  suffi- 
cient rescission.  Whitney  v.  Dutch,  14 
Mass.  457,  461,  7  Am.  Dec.  229;  Simpson  v. 
Prudential  Ins.  Co.  184  Mass.  348,  63  L.R.A. 
741,  100  Am.  St.  Rep.  560,  68  N.  E.  673. 
The  defense  is  that  the  plaintiff's  money 
which  he  advanced  with  the  first  order  hav- 
ing been  invested  as  he  directed,  and  his 
subsequent  orders  having  been  duly  exe- 
cuted, he  cannot  rescind.  If,  in  Breed  v. 
Judd,  1  Gray,  455,  12  Mor.  Min.  Rep.  293, 
and  Welch  v.  Welch,  103  Mass.  562,  it 
was  held  that  an  executed  contract  benefi- 
cial to  the  minor  could  not  be  rescinded 
unless  he  restored  the  consideration,  the 
plaintiff  did  not  receive  any  of  the  shares 
of  stock  which  the  defendants  purchased  for 
him,  and  no  inference  can  be  drawn  that, 
after  his  incapacity  had  been  removed,  he 
intended  to  ratify  the  acts  of  his  agents. 
Gibson  v.  Soper,  6  Gray,  -279,  283,  66  Am. 
Dec.  414;  Todd  v.  Clapp,  118  Mass.  495. 
The  money  received  from  the  defendants  as 
the  net  result  of  all  the  purchases  and  sales 
never  equaled  the  amount  of  the  first  ad- 
vancement. A  substantial  loss  resulted,  and 
neither  as  matter  of  fact  nor  as  matter  of 
law  has  the  plaintiff  been  benefited.  White 
V.  New  Bedford  Cotton  Waste  Corp.  178 
Mass.  20,  24,  59  N.  E.  642.  The  law,  be- 
cause of  his  minority,  confers  upon  him  the 
unqualified  right  to  disaffirm  the  agree- 
ment, and  the  judgment  of  the  Superior 
Court  should  be  affirmed.  Dube  v.  Beaudry, 
160  Mass.  448,  6  L.RJL.  146,  16  Am.  St. 
Rep.  228,  23  N.  E.  222;  GillU  t.  Goodwin, 
41  L.R.A.(N.S.) 


180  Mass.  140,  91  Am.  St.  Rep.  265,  61  N. 
E.  8;  3. 
So  ordered. 


NEBRASKA  SUPREME  COURT. 

HANS  CHRISTENSBN 

V. 

OMAHA   ICE   k   COLD   STORAGE    COM- 
PANY, Appt. 

(—  Neb.  — ,  138  N.  W.  141.) 

Water  —  ditch  —  back  flow  —  preven- 
tion. 

1.  It  is  tbe  duty  of  one  wbo  uses,  main- 
tains, and  controls  a  ditch  for  the  purpose 
of  lowering  the  waters  of  a  lake  or  pond 
to  a  navigable  river,  to  erect  and  maintain 
a  dam  at  the  outlet  of  the  ditch  sutlicient 
to  prevent  the  flood  waters  of  the  river 
from  entering  it  and  overflowing  the  lands 
owned  by  other  persons  adjacent  thereto. 

Same  —  overflow  —  liability. 

2.  Where  such  dam  is  negligently  con- 
structed or  maintained,  and  by  reason 
thereof  farm  lands  in  the  vicinity  of  the 
ditch  are  overflowed,  and  crops  growing 
and  personal  property  situated  thereon  are 
injured  and  destroyed,  the  person  or  cor- 
poration having  the  control,  management, 
and  use  of  such  ditch  and  dam  is  liable  for 
the  damages  caused  thereby.  ^ 

Action  —  overflow  —  when  arises. 

3.  In  such  a  case  the  cause  of  action 
arises  when  the  damages  are  sustained. 

Water  —  overflow  —  liability  —  control. 

4.  The  fact  that  the  ditch  and  dam  are 
situated  upon  lands  owned  by  persons  other 
than  the  defendant  is  no  defense  to  such 
an  action,  where  it  is  shown  that  defendant 
freely  exercises  the  use,  control,  operation, 
and  management  thereof  in  the  prosecution 
of  his  own  private  business. 

Trial  —  Instrnctlons  —  correctness. 

5.  The  substance  of  instructions  given 
and  refused  by  the  trial  court  are  stated  in 
the  opinion,  and  the  rulings  thereon  are 
held  to  be  without  error. 

(November  1,  1912.  )> 

Headnotes  by  Babnes,  J. 

Note,  ^  HaJMity  of  one  who  cuts  bank 
of  stream,  for  damagea  from  eaoap- 
ing  water. 

This  note  does  not  cover  cases  where  a 
party  has  caused  damage  to  another  from 
overflow  in  attempting  to  divert  a  stream 
from  its  natural  channel.  For  such  cases, 
see  Willson  ▼.  Boise  City,  36  L.R.A.(N.S.) 
1158,  and  the  note  appended  thereto. 

In  Lindsey  v.  Southern  R.  Co.  149  Ala. 
349,  43  So.  139,  it  was  held  that  the  rail- 
road company  which  constructed  a  ditch 
along  its  track,  leading  into  a  creek,  was 
liable  to  plaintiff  for  damages  resulting 
from  water  from  the  creek  overflowing  his 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  to  his  growing  crops 
and  personal  property  caused  by  the  negli- 
gent construction  and  maintenance  by  de- 
fendant of  a  ditch  and  dam.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown,  Baxter  A  Van  Dusen 
for  appellant. 

Messrs.  8.  A.  Searle  and  B.  8.  Baker 
for  appellee. 

Barnea,  J.,  delivered  the  opinion  of  the 
court : 

Action  by  plaintiff,  the  lessee  of  a  tract 
of  farm  land  situated  between  what  is 
known  as  Cut-Off  lake  and  the  Missouri 
river,  near  to  and  east  of  the  city  of 
Omaha,  for  damages  to  his  growing  crops 
and  personal  property  caused  by  the  flood 
waters  of  the  river,  alleged  to  have  been 
thrown  upon  the  premises  by  the  failure 
of  the  defendant  to  properly  maintain  a 
ditch  leading  from  the  lake  to  the  river 
for  drainage  purposes,  and  a  dam  con- 
structed therein  to  prevent  the  flood  waters 
of  the  river  from  flowing  from  that  stream 
into  the  lake.  On  the  trial  in  the  district 
court  of  Douglas  county  the  plaintiff  had 
the  verdict  and  judgment,  and  the  defendant 
has  appealed. 

It  appears  that  about  the  year  1898  Da- 
vid Talbot  and  E.  W.  Lamoreaux,  who 
were  the  incorporators  of  the  defendant 
company,  were  conducting  the  business  of 
cutting  and  storing  ice  on  the  banks  of 
Cut-Off  lake;  that  at  times  of  high  water 
in  the  lake  their  ice  houses  were  partly 
submerged,  and  the  ice  stored  therein  was 
destroyed;  that,  to  obviate  that  trouble, 
they  constructed  a  ditch  in  an  easterly 
direction   from   the   lake   to   the   Missouri 


river,  and  cut  the  same  through  the  high 
bank  of  that  stream,  which  had  thereto* 
fore  been  a  safe  and  sure  barrier  to  its 
flood  waters,  and  had  prevented  them  from 
reaching  the  land  between  the  river  and 
the  lake;  that  when  the  water  in  the 
river  was  low,  the  ditch  drained  the  lake 
and  lowered  the  stage  of  the  water  suffi- 
ciently to  protect  the  ice  houses  above  men- 
tioned; that  when  that  purpose  w^aa  ac- 
complished, a  dam  was  constructed  aerofis 
the  ditch  near  its  mouth  sufficient  to  pre- 
vent the  flood  waters  of  the  river  from  en- 
tering the  ditch  in  question;  that  when  it 
again  became  necessary  to  lower  the  water 
in  the  lake,  the  ditch  was  cleaned  out  and 
the  dam  removed,  and  when  the  lake  was 
sufficiently  lowered,  the  dam  was  replaced. 
It  also  appears  that  the  defendant  was  in- 
corporated in  December,  1901,  and  took  over 
the  property  rights  and  bosineas  of  tiie 
former  owners,  who  were  thereafter  mem- 
bers, officers,  and  managers  of  the  corpo- 
ration; that  from  thence  to  and  including 
the  year  1905  the  defendant  company  con- 
ducted its  business  in  relation  to  the 
management  of  the  ditch  and  dam  above  dc- 
scribed  in  the  same  manner  as  it  liad  there- 
tofore been  conducted;  and  there  is  suffi- 
cient evidence  in  the  record  to  sustain  a 
finding  that  the  defendant  had  frequently 
cleaned  out  the  ditch,  taken  out  the  dam. 
drained  the  lake,  and  thereafter,  on  each 
occasion,  had  replaced  that  structure.  It 
also  appears  that  in  July,  1905,  the  flood 
waters  of  the  Missouri  river,  by  reason  of 
the  negligent  reconstruction  and  mainte- 
nance of  the  dam,  broke  through  and 
washed  away  that  structure  and  flowed  back 
through  the  ditch  in  such  volume  as  to 
overflow  its  banks  and  flood  the  plaintiff^s 
premises,  destroying  his  growing  crope,  to- 


land  by  way  of  the  ditch  during  high  water, 
and  that,  to  entitle  him  to  maintain  the 
action,  it  was  not  necessary  to  show  that 
the  drain  was  negligently  constructed. 

In  Moore  Spinning  Co.  v.  Boston  Ice  Co. 
210  Mass.  364,  97  N.  E.  62,  it  was  held  that 
defendant,  which  had  a  right  to  make  a 
cut  in  the  bank  of  a  canal  which  conveyed 
water  to  plaint ifl^s  mill,  was  bound  at  its 
peril  to  see  that  due  care  was  exercised  in 
doing  so,  and  was  liable  to  plaintiff  for 
damages  resulting  from  a  wasnout  during 
high  water  due  to  its  negligence  in  the 
construction   and   maintenance  of  the  cut. 

In  Gottenstroetter  v.  Kapplemann,  88 
Mo.  App.  449,  defendant  was  held  liable  for 
constructing  a  ditch  to  a  stream,  which 
caused  it  to  overflow  on  plaintiff's  land 
during  highwater,  it  appearing  that  but 
for  the  ditch  the  water  would  have  been 
confined  to  the  natural  channel. 

In  Eaton  v.  Boston,  C.  k  M.  R.  Co.  61 
N.  H.  504,  12  Am.  Rep.  147,  where  the  rail- 
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way  company  in  constructing  its  road  cut 
through  a  ridge  which  lay  between  plain- 
tiff's farm  and  a  river,  and  completely  pro- 
tected it  from  the  highwater  at  flood  tune. 
it  was  held  that  the  company  was  liable 
for  damages  resulting  from  flooding  of 
plaintiff's  land,  though  he  had  released  it 
from  all  damages  on  account  of  the  con- 
struction of  its  road  across  his  land. 

A  railroad  company  which  cuts  down  the 
bank  of  a  stream  to  conform  to  its  grade 
is  liable  for  the  damages  resulting  there- 
from to  neighboring  land,  regardless  of  any 
question  of  negligence  or  unskilfulness  in 
the  manner  in  which  the  work  was  done. 
Robinson  v.  New  York  ft  £.  R.  Co.  27  Barb. 
512. 

In  Byrd  ▼.  Blessing,  11  Ohio  St.  362,  it 
was  held  that  a  petition  charging  that  de- 
fendant cut  the  banks  of  a  stream  on  land 
above  plaintiff^s,  causing  the  stream  to 
overflow  and  run  down  upon  plaintiff's  land, 
stated  a  good  cause  of  action.        &.  L.  S. 
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gether  with  a  large  amount  of  his  personal 
property. 

1.  It  18  strenuously  argued  that  the  evi- 
dence is  not  sufficient  to  sustain  the  judg- 
ment, because  it  does  not  show  that  defend- 
ant reconstructed  the  dam  at  the  outlet  of 
the  ditch  in  question  in  the  year  1904.  In 
disposing  of  this  contention  it  is  sufficient 
to  say  that  the  evidence  clearly  shows  that 
the  defendant  company  cleaned  out  the 
ditch  and  used  it  to  drain  the  lake  in  1003 
and  1904.  To  do  this  necessarily  required 
the  removal  of  the  dam.  It  appears  tl>at  it 
was  negligently  replaced  by  someone,  and, 
in  any  event,  it  was  the  plain  duty  of  the 
defendant  to  reconstruct  it  in  such  a  man- 
ner as  to  protect  the  lands  adjacent  to  the 
ditch  from  inundation  by  the  floo4  waters 
of  the  Missouri  river.  A  failure  to  per- 
form that  duty  rendered  defendant  liable 
for  resulting  damages. 

2.  It  is  also  contended  that  defendant 
was  not  the  owner  of  the  land  through 
which  the  ditch  was  dug  and  on  which  the 
dam  was  constructed,  but  was  a  trespasser 
thereon,  and  therefore  it  was  not  liable 
for  its  failure  to  properly  maintain  the 
ditch  and  reconstruct  the  dam  after  using 
them  for  the  protection  of  their  ice  house. 
We  find  nothing  in  the  record  showing,  or 
tending  to  show,  that  defendant  was  denied 
the  right  to  construct  the  ditch  and  dam 
in  question  by  the  owner  or  owners  of  tlie 
land  on  which  they  were  situated.  But,  on 
the  contrary,  it  appears  that  defendant 
has  at  all  times  exercised  the  right  to  enter 
upon  the  premises  when  it  became  neces- 
sary to  do  so  for  the  protection  of  its  own 
property.  If  defendant  could  exercise  such 
right,  it  necessarily  assumed  the  duty  of 
so  exercising  it  as  not  to  thereby  injure  the 
property  of  others.  We  are  therefore  of 
opinion  that  this  contention  cannot  be  sus- 
tained. Reams  v.  Clopine,  78  Neb.  166, 
no  N.  W.  550. 

3.  It  is  also  contended  that  the  right 
of  action,  if  any  existed  for  defendant's 
acts,  accrued  when  the  ditch  was  dug  and 
the  dam  was  first  constructed,  in  1898,  and 
was  therefore  barred  by  the  statute  of  lim- 
itations. This  defense  was  not  pleaded, 
and,  if  it  had  been  made  an  issue,  could  not 
have  been  maintained.  The  action  was  not 
one  for  permanent  injury  to  the  land 
leased  by  plaintiff,  but  was  one  for  dam- 
ages to  his  growing  crops  and  personal 
property,  caused  by  the  negligent  recon- 
struction and  the  maintenance  of  the  ditch 
and  dam;  and  the  plaintiff's  right  of  action 
accrued  when-  his  property  was  injured  and 
destroyed.  Chicago,  R.  I.  &  P.  R.  Co.  v.  An- 
dreesen,  62  Neb.  456,  87  N.  W.  167.  In 
that  case  it  was  said:  "The  right  to  dam- 
ages for  an  obstruction  of  a  stream  by  an 
41  L.R,A.(N.S.) 


insufficient  culvert  or  drain  does  not  accrue 
when  the  railroad  is  built^  but  when  the 
overflow  actually  results."  • 

4.  The  defendant  requested  the  district 
court  to  instruct  the  jury,  in  substance, 
that  there  was  no  evidence  that  the  David 
Talbot  lee  Company,  which  constructed  the 
ditch  and  dam  in  question,  sold  or  trans- 
ferred any  right  thereto  or  therein  to  the 
defendant;  that  there  was  no  evidence  pro- 
duced as  to  who  were  the  associates  of 
David  Talbot;  that  they  having  constructed 
the  ditch  and  dam  in  1808,  some  years  be- 
fore the  organisation  of  the  defendant  com- 
pany, the  defendant  could  not  be  held  re- 
sponsible for  the  acts  of  David  Talbot  and 
his  associates  in  digging  the  ditch  in  ques- 
tion. 

For  the  reasons  heretofore  stated,  it  is 
apparent  that  the  court  did  not  err  in  re- 
fusing defendant's  instructions.  It  seems 
equally  clear  that  the  district  court  proper- 
ly refused  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant  at  the  conclu- 
sion of  all  of  the  evidence. 

5.  It  is  contended  that  the  court  erred  in 
giving  paragraph  4  of  the  instructions  upon 
his  own  motion.  An  examination  of  that 
instruction  discloses  that  it  fairly  and 
clearly  stated  the  issues  presented  by  the 
pleadings,  and  informed  the  jury  that,  if 
they  found  the  plaintiff  had  proven  all  of 
the  allegations  of  his  petition,  enumerating 
and  describing  them,  by  a  preponderance 
of  the  evidence,  their  verdict  should  be  for 
the  plaintiff.     In  this  there  was  no  error. 

Finally,  it  appears  from  a  careful  exam- 
ination of  the  whole  record  that  the  case 
was  fairly  tried,  that  the  evidence  is  suffi- 
cient to  sustain  the  verdict,  and,  no  error 
appearing  in  the  record,  the  judgment  of 
the  District  Court  is  affirmed. 


NEW  YORK  COURT  OP  APPEAIiS. 

RE  ACCOUNTING  OF  BAYARD  L.  PECK, 
as  Assignee  of  Girard  N.  Whitney, 
Respt. 

JOHN  F.  McINTYRE,  Appt. 

(206  N,  Y.  65,  99  N.  E.  258.) 

Partncrahlp  —  assli^nment  for  creditors 
—  tort  —  individual  liability. 

Upon  assignment  for  creditors  by  a  part- 
nership which  has  wrongfully  converted 
property  to  its  own  use,  and  also  by  the 

Note,  ~  Bight  of  claitn  based  an  tort 
of  a  partnership  to  nhare  with  credit- 
ore  of  individual  partners. 

The  court  in  Re  Pbck  undoubtedly  estab- 
lished an  important  exception  to  the  gen- 
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memben  thereof,  lince  the  individual  mem- 
bers are  liable  severally  for  the  partner- 
ship tort,  the  property  owner  may  prove 
his  claim  against  partnership  assets  equally 
with  the  partnership  creditors  and  also 
against  the  individual  assets  of  the  partners 
equally  with  individual  creditors. 

(June  21,  1912.) 

APPEAL  by  claimant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  parts 
of  the  final  decre^  entered  upon  the  report 
of  a  referee  at  a  Special  Term  for  New 
York  County,  Part  3,  bringing  up  for  re- 
view an  interlocutory  judgment  entered 
upon  submission  of  a  controversy  in  a  pro- 
ceeding for  the  final  settlement  of  the  ac- 
counts of  respondent,  assignee  of  a  partner- 
ship, and  of  the  individuals  composing  said 
partnership,  respectively.  Order  reversed. 
Final  decree  modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  F.  Gilroy,  Jr.,  and 
iHidor  Unger,  for  appellant: 

Tiie  partnership,  in  converting  claimant's 
property,  committed  a  tort. 

Rich  V.  New  York  C.  &  H.  R.  R.  Co.  87 
N.  Y.  382;  Barber  v.  EUingwood,  137  App. 
Div.  713,  122  N.  Y.  Supp.  369;  Bank  of 
Orange  ▼.  Brown,  3  Wend.  158;  Atlantic 
&  P.  R.  Co.  V,  Laird,  164  U.  S.  393,  41  L. 
ed.  486,  17  Sup.  Ct.  Rep.  120;  Wood  ▼. 
Hope,  2  Abb.  N.  C.  186;  Mclntyre  v. 
Whitney,  139  App.  Div.  667,  124  N.  Y.  Supp. 
234;  Terry  v.  Munger,  121  N.  Y.  161,  8 
L.R.A.  216,  18  Am.  St.  Rep.  803,  24  N.  £. 
272. 

For  a  tort  committed  within  the  scope  of 
the  partnership  duties,  each  partner  is  in- 
dividually liable. 

22  Am.  &  Eng.  Enc.  Iiaw,  2d  ed.  76; 
Jones  ▼.  Blun«  146  N.  Y.  333,  39  N.  E. 
954;  Bank  of  Buffalo  ▼.  Thompson,  121  N. 
Y.  280,  24  N.  E.  473;  Roberts  v.  Johnson, 
58  N.  Y.  613;  Creed  v.  Hartmann,  29  N. 
Y.  691,  86  Am.  Dec.  341;  Hdtton  v.  Mur- 
phy, 9  Misc.  161,  29  N.  Y.  Supp.  70;  Bank 
of  Orange  v.  Brown,  3  Wend.  169;  Harris 
V.  Schultz,  40  Barb.  315;  Olmsted  v.  Hotail- 
ing,  1  Hill,  317;  17  Am.  &  Eng.  Law, 
1065;  Morgan  v.  Skidmore,  65  Barb.  263; 
Walker    v.    Anglo-American    Mortg.    &    T. 


Co.  72  Hun,  334,  25  N.  Y.  Supp.  432; 
Chester  v.  Dickerson,  54  N.  Y.  1,  13  Ahl 
Rep.  560;  Getty  ▼.  Devlin,  54  Ni  Y.  403, 
7  Mor.  Min.  Rep.  29;  Locke  v.  Steams,  1 
Met.  560,  35  Am.  Dec  382;  Rapp  v.  Latham, 
2  Bam.  k  Aid.  795,  21  Revised  Rep.  495, 
19  Eng.  Rul.  Cas.  445;  1  Lindley,  Parts. 
3d  Eng.  ed.  54,  310,  329;  Story,  Partn.  §§ 
108,  131 ;  Bigelow,  Fr.  240,  §  6 ;  Re  Black- 
ford, 36  App.  Div.  330,  64  K.  Y.  Supp, 
972. 

Mr.  Daniel  Burke,  for   respondent: 

While  a  partnership  may  not  be  a  legal 
person,  nor  an  entity  separate  and  distinct 
from  the  members  who  compose  it,  it  is 
so  considered  in  determining  questions  of 
marshaling  like  the  one  now  at  bar. 

Mcnagh  v.  Whitwell,  52  N.  Y.  146,  11 
Am.  Rep.  683;  Jones  v.  Blun,  145  N.  Y. 
333,  39  N.  E.  964;  Allen  v.  Sewall,  2  Wend. 
338. 

The  plaintiff's  cause  of  action,  although 
in  tort,  exists  solely  because  he  had  a 
contract  with  the  partnership,  and  is  not 
within  the  authority  of  the  Matter  of 
Blackford,  and  the  cases  cited  by  the  claim- 
ant. 

Chitty,  PI.  2d  Am.  ed.  p.  133;  Tuttle  t. 
Cooper,  10  Pick.  284;  Powell  v.  Layton,  2 
Bos.  &  P.  N.  R.  365;  Weall  v.  King,  12  East. 
452,  11  Revised  Rep.  445;  White  v.  Smith, 
12  Rich.  L.  600;  Mason  v.  Wells,  2  Hun. 
618. 

Chase,  J.,  delivered  the  opinion  of  the 
court : 

On  and  prior  to  January  16,  1008,  Girard 
N.  Whitney  and  James  V.  Geraghty  were 
partners,  conducting  a  stock  brokerage  busi- 
ness in  the  city  of  New  York  under  the 
firm  name  of  Whitney  &  Kitchen.  On  thst 
day  they  made  a  general  assignment  of  all 
their  partnership  property  to  Bayard  L. 
Peck,  as  assignee,  for  the  equal  benefit  of 
all  their  partnership  creditors.  On  Janu- 
ary 25,  1908,  each  of  said  partners  made 
a  general  assignment  of  all  his  individual 
property  to  the  same  assignee.  It  was 
provided  in  each  of  said  individual  assign- 
ments that  the  said  assignee,  after  paying 
the  expenses  of  the  assignment,  should  "par 
and  discharge  in  full,  if  the  residue  of  said 
proceeds  is  sufficient  for  that  purpose,  all 


eral  rule  as  regards  the  marshaling  of  the 
assets  of  a  partnership  and  the  individuals 
composing  it,  in  holding  that  where  the  act 
out  of  which  the  liability  arose  was  a  tort 
for  which  the  members  of  the  partnership 
was  both  jointly  and  severally  liable,  the 
claim  holder  could  prove  his  claim  against 
partnership  assets  equally  with  the  other 
partnership  creditors,  and  also  against  the 
individual  assets  of  the  partners  equally 
w?t>'  the  individual  creditors. 
41  L.R.A.(N.S.) 


The  exact  question,  however,  seems  to 
have  been  raised  in  but  one  other  case  (Ke 
Blackford,  35  App.  Div.  330,  54  X.  Y.  Supp. 
972),  and  the  decision  therein,  which  is  in 
accord  with  the  rule  laid  down  in  Re  Pece, 
is  set  out  and  discussed  at  length  in  that 
case. 

The  general  question  of  the  liability  of 
a  partnership  for  torts  is  treated  in  the 
note  to  Page  v.  Citizens'  Bkg.  Go.  51  L^.A. 
463.  G.  J.  C. 
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the  debts  and  liabilities  now  due  or  to 
grow  due  from  the  said  copartnership  of 
Whitney  &  Kitchen,  and  from  the  said 
party  of  the  first  part  (the  assignor),  with 
all  the  interest  moneys  due  or  to  grow  due 
thereon,  and  if  the  residue  of  said  proceeds 
shall  not  be  sufficient  to  pay  the  said  debts 
and  liabilities  and  interest  moneys  in  full, 
then  to  apply  the  said  residue  of  said  pro- 
ceeds to  the  payment  of  said  debts  and  lia- 
bilities ratably  and  in  proportion." 

Thereafter  John  F.  Mclntyre  brought  an 
action  against  "Girard  N.  Whitney  and 
James  V.  Geraghty,  copartners,  doing  busi- 
ness under  the  firm  name  and  style  of 
Whitney  k  Kitchen,"  to  recover  damages 
by  reason  of  the  alleged  conversion  to  their 
own  use  of  500  shares  of  Amalgamated  Cop- 
per Company  stock  owned  by  him  and  left 
in  their  possession  as  collateral  security 
for  certain  advancements.  Issues  were 
joined  in  the  action,  and  the  referee  before 
whom  the  action  was  tried  found  in  favor 
of  the  plaintiff,  and,  among  other  thin^fs, 
concluded,  as  a  matter  of  law,  "that  the 
said  copartnership  consisting  of  Girard  K. 
Whitney  and  James  V.  Geraghty,  on  July 
29,  1907,  conyerted  five  hundred  (500) 
shares  of  Amalgamated  Copper  Company 
stock,  which  was  the  property  of  the  plain- 
tiff, to  their  own  use."  Judgment  was 
entered  upon  the  report  of  the  referee  for 
the  amount  of  the  damages  found  by  him. 
An  appeal  was  taken  therefrom  to  the  ap- 
pellate division,  where  the  judgment  was 
modified,  and,  as  modified,  affirmed.  Mc- 
lntyre V.  Whitney,  139  App.  Div.  557,  124 
N.  Y.  Supp.  234.  An  appeal  was  taken 
therefrom  to  this  court,  where  the  judgment 
was  affirmed.  Mclntyre  ▼.  Whitney,  201 
N.  Y.  526,  94  N.  E.  1096.  Thereafter  Mc- 
lntyre presented  to  the  assignee  of  said 
Whitney  and  Geraghty,  as  partners,  and 
also  as  assignee  of  each  of  them  individual- 
ly, a  claim  upon  the  judgments  obtained 
in  said  action  for  conversion.  The  assignee 
refused  to  allow  said  claim  against  the 
individual  estates,  and  also  against  the 
partnership  estate,  except  that,  as  against 
the  partnership  estate,  he  allowed  the  claim 
to  the  extent  of  the  principal  of  the  re- 
covery, with  interest  to  the  date  of  the  as- 
signment. The  controversies  arising  from 
the  rejection  of  said  claim  were  submitted 
to  the  appellate  division  of  the  supreme 
court  on  an  agreed  statement  of  facts,  and 
judgment  was  thereafter  entered,  establish- 
ing said  claim  as  presented  by  Mclntyre 
against  said  partnership  estate,  and  also 
against  said  individual  estates,  but  ordered, 
adjudged,  and  decreed  that,  as  against  the 
individual  estates  of  said  partners,  said 
claim  be  disallowed  by  the  assignee,  except 
to  the  extent  that  claims  against  the  co- 
41  L.R.A.(N.S.) 


partnership  of  Whitney  &  Kitchen  are  al> 
lowed  under  the  terms  of  the  individual 
assignments.  Re  Whitney,  146  App.  Div. 
45,  130  N.  Y.  Supp.  629.  This  proceeding 
was  commenced  to  finally  settle  the  accounts 
of  said  assignee  of  said  partnership  and  of 
said  individuals  composing  such  partner- 
ship, respectively.  On  the  report  of  the- 
referee,  the  court  directed  the  distribution 
of  the  partnership  assets  among  the  part- 
nership creditors  jatably;  and  said  Mc- 
lntyre has  been  paid  his  ratable  proportion 
of  his  claim  with  the  other  partnership- 
creditors.  The  court  also  held  that  by 
the  individual  assignments  of  the  partners, 
respectively,  the  partnership  creditors  were 
given  a  preference  by  reason  of  the  direc- 
tion that  they  should  share  with  the  in- 
dividual creditors  in  the  distribution  of  the 
assigned  estates,  respectively ;  and  that  said 
partnership  creditors  should  share  with  the 
individual  creditors  ratably  to  the  extent 
of  one  third  of  the  partnership  assets  in 
each  individual  assigned  estate;  and  that 
after  the  payment  of  one  third  of  said 
individual  assets,  as  so  provided,  among 
the  partnership  and  individual  creditors, 
that  the  individual  creditors  be  paid  their 
claims  in  full  from  the  remaining  two 
thirds  of  said  individual  assets,  respective- 
ly; and  that  tne  balance,  if  any,  of  said 
assets,  be  paid  to  the  partnership  creditors 
ratably  to  the  extent  of  the  amount  then 
remaining  due  them.  Re  Dauchy,  169  N. 
Y.  460,  62  N.  E.  573.  The  court  refused 
to  allow  the  claim  of  Mclntyre  as  a  claim 
against  the  individual  assigned  estate  of 
Whitney,  except  as  stated.  It  is  from  such 
refusal  to  allow  Mclntyre  to  be  included 
among  the  individual  creditors  of  Whitney 
that  this  appeal  is  taken.  The  appellate 
division  has  affirmed  the  determination 
of  the  special  term.  Re  Peck,  150  App, 
Div.  922,   135   N.  Y.  Supp.   1131. 

The  acts  performed  in  the  name  of  a 
partnership  cannot  ordinarily  be  considered 
apart  from  the  persons  composing  it.  A 
partnership  is  not  like  a  corporation,  which 
is  a  legal  entity  having  certain  rights  and 
subject  to  defined  liabilities.  It  has  no 
independent  existence.  It  has  a  name  by 
which  individuals  conduct  a  joint  business, 
and  in  which  their  accounts  as  such  are 
kept,  and  through  which  certain  established 
equitable  rights  in  marshaling  assets  are 
acquired.  This  court,  in  Jones  v.  Blun,  145 
N.  Y.  333,  341,  39  N.  E.  954,  956,  referring 
to  a  partnership,  says:  "It  has  been  often 
pointed  out  that  a  partnership  cannot  prop- 
erly be  regarded  as  a  legal  entity  separate 
and  distinct  from  the  several  partners  there- 
in. For  certain  purposes,  this  fiction  may 
be  very  properly  indulged.  In  keepinsf  part- 
nership   accounts   and   in   marshaling   the 
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assets  of  an  insolvent  or  liquidating  firm, 
this  is  constantly  done.*'     (p.  341.) 

In  marshaling  the  joint  assets  of  per- 
sons composing  a  partnership  and  the  assets 
of  the  individuals  composing  such  partner- 
ship, it  is  well  established  in  equity  that 
the  partnership  assets  must  first  be  used 
in  the  payment  of  partnership  liabilities 
and  the  individual  assets  in  the  payment  of 
individual  liabilities.  An  individual  who 
is  engaged  in  business  with  others  as  part- 
ners may  become  liable  as  one  of  such 
partners,  and  at  the  same  time  individually, 
as  distinguished  from  his  liability  by  reason 
of  his  partnership  relation.  A  frequent 
example  and  illustration  of  such  liability 
arises  where  a  partner  becomes  liable  upon 
an  instrument  signed  in  the  partnership 
name,  and  at  the  same  time  by  his  individ- 
ual signature  as  a  guarantor  or  surety 
thereon.  In  such  case,  in  the  marshaling 
of  aitsets,  the  claim  may  exist  for  preference 
with  the  claims  of  other  firm  creditors 
from  the  firm  assets,  and  at  the  same  time 
with  the  other  individual  creditors  from 
the  individual  assets  of  the  person  so  liable. 
Re  Gray,  111  N.  Y.  404,  18  N.  E.  719. 
The  joint  and  several  liability  of  partners 
arising  out  of  the  partnership  relation  is 
subject  to  the  equitable  rule  in  marshaling 
assets.  Even  the  statutory  provision  de- 
claring the  liability  of  every  general  part- 
ner (Partnership  Law  [Consol.  Laws  1009, 
chap.  39]  §  6)  is  not  intended  to  abolish 
that  rule.  Leggat  v.  Leggat,  79  App.  Div. 
141,  80  N.  Y.  8upp.  327,  affirmed  on  opin- 
ion below  176  N.  Y.  690,  68  N.  E.  1119. 
Such  rule  does  not  prevent  a  partner,  by 
his  individual  contract,  subjecting  his  in- 
dividual property,  in  law  and  equity,  to 
payment  of  partnership  debts. 

In  the  case  of  Morgan  v.  Skidmore,  3 
Abb.  N.  C.  92,  111,  Ritvallo,  J.,  speaking 
for  this  court,  said:  "When  a  partner, 
by  his  own  act,  makes  himself  individually 
liable  for  a  debt  of  his  firm,  whether  by 
express  contract  or  otherwise,  the  creditor 
is  entitled  to  the  full  benefit  of  that  obliga- 
tion, in  addition  to  the  obligation  of  the 
firm.  A  creditor  holding  the  joint  obliga- 
tion of  a  firm,  and  also  the  separate  obliga- 
tion of  one  of  the  copartners  as  surety  for 
the  same  debt,  is  entitled  to  payment  out 
of  the  partnership  assets  in  preference  to 
the  individual  creditors  of  the  partners: 
and,  if  he  fails  to  obtain  payment  out  of 
those  assets,  he  is  entitled  to  preference 
over  the  other  partnership  creditors  in  a 
distribution  of  the  separate  estate  of  the 
individual  partner.  Wilder  v.  Keeler,  3 
Paige,  167,  176,  23  Am.  Dec.  781.  Such  are 
the  rules  of  marshaling  the  assets  in  equity, 
where  the  separate  obligation  of  the  in- 
dividual partner  rests  in  contract;  and 
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therefore  it  is  not  a  just  ground  of  ob- 
jection to  compensation  for  a  wron^  that 
it  would  result  in  a  similar  distritrntioa. 
If  it  is  equitable  where  the  deceased  part- 
ner has  agreed  to  assume  the  individiia] 
obligation,  it  is  equally  equitable  where 
the  law  compels  him  to  assume  it,  as  a 
just  compensation  due  to  the  party  whom 
ne  has  misled."    (p.  111.) 

The  individual  liability  of  a  member 
of  a  partnership,  arising  by  operation  i^ 
law  through  a  tort  for  which  the  individual 
members  of  a  partnership  are  liable,  is 
equally  binding  in  equity  upon  the  in- 
dividual aasets  of  such  partner  as  if  the 
individual  liability  had  arisen  from  an  ex- 
press contract,  apart  from  the  contractaal 
relation  arising  from  the  partnership. 

It  is  established  by  repeated  decisions 
in  this  state  that  a  tort  for  which  the 
partnership  is  liable  makes  every  member 
of  the  firm  severally  individually  liable. 
Such  liability  is  not  dependent  upon  the 
personal  wrong  of  the  individual  member  of 
the  partnership  against  which  the  liability 
is  asserted.  Such  personal  liability  exists, 
even  if  the  wrong  was  committed  by  an 
employee.  The  test  of  the  liability  is  based 
upon  a  determination  of  the  question  wheth- 
er the  wrong  was  committed  in  behalf  of 
and  within  the  reasonable  scope  of  the 
business  of  the  paHnership.  If  it  was  so 
committed,  the  partners  are  liable  as  joint 
tort  feasors. 

In  Roberts  v.  Johnson,  58  N.  Y.  613,  616. 
the  action  was  brought  against  persons  al- 
leged to  be  the  individual  members  of  a 
partnership  engaged  as  common  carriers 
of  passengers  by  onmibus  or  stage  for  in- 
juries alleged  to  have  been  sustained 
through  the  negligent  of  an  employee  of 
the  firm  in  allowing  the  horses  attached 
to  one  of  the  defendants'  stages  to  start 
up  when  the  plaintiff  was  about  to  enter 
the  stage,  causing  her  to  be  thrown  down 
and  injured.  It  appeared  that  one  of  the 
partners,  at  the  time  of  the  alleged  injuiy, 
was  not  made  a  party  defendant.  The 
court  says:  "The  nonjoinder  of  F.  A 
Palmer  as  a  defendant  was  not  set  up  ia 
the  answer.  This,  if  such  joinder  was 
necessary,  was  a  waiver  of  the  objection 
(Code,  §  148),  but  it  was  not  necessary. 
The  action  was  for  a  tort.  In  such  eases. 
the  plaintiff  may  proceed  against  any  one. 
all,  or  such  number  of  the  wrongdoers  a^ 
he  may  choose."  Stroher  v.  Jilting,  97  N. 
Y.  102,  49  Am.  Rep.  515;  Creed  v.  Hart- 
mann,  29  N.  Y.  591,  86  Am.  Dec.  341; 
Ciiampion  v.  Bostwick,  18  Wend.  175,  31 
\m.  Dec.  376;  Hutton  v.  Murphy,  9  Misc. 
151,  29  N.  Y.  Supp.  70;  Castle  ▼.  BaHaid, 
23  How.  172,  16  L.  ed.  424. 
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In  Walker  v. « Anglo-American  Mortg.  & 
T.  Co.  72  Hun,  334,  340,  26  N.  Y.  Supp. 
432,  a  partnership  had  organized  the  trust 
company,  and  it  was  claimed  that  one  of 
the  individuals  composing  the  partnership 
lind  made  misrepresentations  in  promoting 
the  enterprise.  The  court  says:  "The  in- 
dividual defendants,  under  their  firm  name, 
organized  the  Anglo-American  Mortgage  &. 
Trust  Company,  and  each  partner  is  liable 
lor  the  misrepresentations  and  concealments 
of  the  others,  committed  while  engaged  in 
promoting  the  enterprise."  Dyett  v.  Hy- 
man,  129  N.  Y.  351,  26  Am.  St.  Rep.  533, 
29  N.  E.  261 ;.  Chester  v.  Dickerson,  54  N. 
Y.   1,  13  Am.  Rep.  560. 

In  Metcalf  v.  Robinson,  15  N.  Y.  Week. 
Dig.  294,  the  action  was  brought  for  con- 
version against  a  part  of  the  members  of  a 
partnership.  The  complaint  was  dismissed, 
on  the  ground  that  all  of  the  members  of 
the  firm  were  not  made  parties  defendant. 
Chief  Judge  Cullen,  then  writing  for  the 
l^eneral  term  of  the  supreme  court  for  the 
reversal  of  the  judgment  of  dismissal,  said: 
'*The  rule  that  in  all  actions  of  tort  all 
parties  are  jointly  and  severally  liable  is 
applicable  to  actions  against  partners."  In 
a  recent  case  in  this  court  (Downey  v. 
Finucane,  205  N.  Y.  251,  40  L.R.A.(N.S.) 
307,  98  N.  E.  391),  brought  against  a  part 
of  the  persons  interested  in  the  promotion 
of  certain  corporations,  it  was  held  that 
where  there  are  a  number  of  promoters,  all 
ooad venturers,  they  are  liable  in  damages 
for  the  fraud  of  an  agent  employed  by  them 
to  effect  a  sale  of  corporate  securities,  with- 
out reference  to  their  own  moral  guilt  or 
innoeence.  For  every  injury  happening  by 
reason  of  neglect  to  perform  a  duty,  a 
person  is  liable  as  for  a  tort;  and  this  is 
fio  whether  the  act  or  omission  causing  it 
was  due  to  his  personal  neglect  or  the 
Tie<;1ect  of  an  agent  employed  by  him;  and 
whether  there  were  one  or  more  parties 
concerned  as  operators  or  employers  can 
make  no  difference.  The  liability  is  several 
as  well  as  joint.  Kain  v.  Smith,  80  N.  Y. 
458,  468. 

In  Shumaker  on  the  Law  of  Partnership, 
it  is  said  that  the  liability  of  partners  for 
loss  occasioned  by  any  wrongful  act  or 
omission,  or  for  misapplication  of  money 
or  property,  for  which  the  firm  is  liable, 
is  joint  and  several.  §  115,  p.  320.  Story, 
Partn.  §§  108,  131;  30  Cyc.  566;  22  Am. 
A  Eng.  Enc.  Law,  171;  Collier,  Partn.  6th 
ed.  §  449;  Lindley,  Partn.  6th  ed.  198-283. 

The  case  of  Re  Blackford,  35  App.  Div. 
330,  54  N.  Y.  Supp.  972,  requires  considera- 
tion in  this  opinion  because  of  its  import- 
ance as  an  authority,  and  especially  be- 
cause the  appellant  and  respondent  each 
relies  upon  it  to  support  his  contention.  In 
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that  case  it  appears  that  a  judgment  had 
been  obtained  in  an  action  for  a  tort 
brought  against  the  individuals  composing 
a  partnership  of  which  the  appellant's  tes- 
tator was  one.  The  tort  arose  from  the 
detention  of  personal  property  by  reason 
of  an  alleged  lien.  The  defendants  were 
unable  to  establish  such  lien,  and  it  was 
held  that  they  were  chargeable  with  duress 
of  property.  Lock  wood  v.  Bartlett,  130 
N.  Y.  340,  362,  29  N.  E.  257.  An  assignee 
of  the  judgment  obtained  in  that  action 
applied  for  an  order  directing  the  executrix 
of  the  deceased  partner  to  pay  the  amount 
of  the  judgment.  The  application  was  re- 
sisted by  the  executrix  on  the  claim  that 
her  testator's  estate  was  insuflScient  to  pay 
all  its  liabilities;  and  that  the  judgment 
of  the  petitioner,  being  a  firm  obligation, 
was  not  entitled  to  payment  until  after  the 
individual  creditors  of  the  deceased  had 
been  satisfied.  An  order  was  made  grant- 
ing the  application,  and  an  appeal  was 
taken  therefrom  to  the  appellate  division. 
The  court  in  appellate  division  says:  "The 
action  in  which  petitioner's  judgment  was 
recovered  was  held  by  the  court  of  ap- 
peals to  be  in  tort  .  .  .  Therefore, 
though  it  arose  out  of  partnership  trans- 
actions, the  liability  of  the  parties  was 
joint  and  several.  .  .  .  Until  the  re- 
covery of  the  judgment,  the  plaintiffs 
might  have  sued  the  defendants  separately. 
In  case  they  had  taken  such  a  course,  it  is 
not  denied  that  any  judgment  recovered 
against  an  individual  partner  would  have 
been  entitled  to  payment  out  of  his  in- 
dividual estate.  But  it  is  claimed  that  the 
plaintiffs  were  put  to  their  election  to  pro- 
ceed against  the  partners  either  individual- 
ly or  jointly;  and  that  when  an  election 
was  made  to  sue  the  parties  jointly,  plain- 
tiffs lost  their  rights  as  creditors  of  the 
several  parties  individually.  ...  It 
does  not  necessarily  follow  that,  because 
a  judgment  is  recovered  against  several 
parties  in  the  same  action,  plaintiff  ceases 
to  be  a  creditor  of  the  parties  individually. 
It  is  unquestionable  that  we  may  look  into 
the  record,  so  as  to  see  if  one  of  the  par- 
ties is  principal  and  the  other  merely 
surety;  and  that,  if  they  sustain  such  re- 
lations, the  plaintiff  is  a  creditor  of  the 
individual  estate  of  each."     (p.  331.) 

After  a  further  consideration  of  the  sub- 
ject, the  court  says:  ''We  are  therefore  of 
opinion  that  in  this  state,  where  a  liability 
is  both  joint  and  several,  the  creditor  has 
the  right  to  enforce  both  liabilities.  .  .  . 
Nor  do  we  see  that  the  liability  of  joint 
tort  feasors  is  different  from  that  of  parties 
to  a  contract  by  which,  under  its  express 
terms,  they  become  jointly  and  severally 
bound."    (p.  333.) 


1228 


NEW  YORK  COURT  OF  APPEALS. 


Jinri, 


Our  quotations  from  the  Blackford  Case 
show  that  it  is  in  accord  with  the  other 
authorities  cited,  and  an  authority  for  the 
appellant's  contention.  A  different  view  of 
what  is  decided  by  that  case  is  taken  by 
the  respondent,  and  also  by  the  appellate 
division  in  its  opinions  herein.  Such  dif- 
ferent view  arises  from  the  following  lan- 
guage of  the  opinion,  namely:  "The  prin- 
ciple on  which  equity  founds  the  rule  that 
joint  creditors  must  look  to  the  joint  estate 
and  individual  creditors  to  the  separate 
estate  of  partners  is  that  the  joint  creditors 
have  extended  credit  on  the  faith  of  the 
firm  property,  and  tne  individual  creditors 
on  the  faith  of  the  separate  estates  of  the 
partners.  This  rei^soning  certainly  does  not 
obtain  in  a  case  like  the  present,  in  which 
there  was  no  contractual  relation  between 
the  parties,  and  the  act  of  the  defendant 
was  a  tort,  pure  and  simple." 

We  do  not  interpret  the  language  last 
quoted  to  mean  that  the  reasoning  referred 
to  applies  in  the  case  of  any  tort,  or  that 
a  distinction  was  intended  to  be  made  be- 
tween a  claim  upon  a  tort  arising  from  the 
personal  wrong  of  the  person  proceeded 
against  and  a  claim  upon  a  tort  for  which 
a  partner  is  liable,  growing  out  of  the  part- 
nership relation.  The  distinction  intended 
to  be  made  is  simply  between  claims  en- 
forced as  upon  contract,  growing  out  of  a 
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contractual  relation,  and  a  claim  growii^ 
out  of  such  relation,  or  otherwise,  enforced 
as  a  tort. 

A  separate  and  independent  personal  Ha- 
bility  exists,  as  against  individual  a^eta, 
in  every  case  where  an  action  can  be  maia- 
tained  on  contract  or  for  tort  against  such 
individual,  without  joining  with  him  the 
other  persons  composing  the  partnership  or 
interested  in  toe  joint  venture.  The  inter- 
pretation .of  tae  language  of  that  opinion 
by  the  writer  is  emphasized  by  reason  of 
the  approval  of  the  views  herein  expressed 
by  the  chief  judge  of  this  court,  who.  woik 
in  the  appellate  division,  wrote  the  opinion 
in  Re  Blackford. 

The  order  of  the  appellate  division  should 
be  reversed,  with  costs  in  this  court  and  is 
the  appellate  division  to  appellant,  and 
the  final  decree  entered  at  the  Special  Tenn 
should  be  modified  by  directing  the  allow- 
ance and  payment  of  appellant's  claim  as 
an  individual  claim  against  the  estate  ni 
Girard  N.  Whitney,  and,  as  so  modified 
said  final  decree  should  be  affirmed. 


l¥erner,  His- 


Cullen,  Ch.  J.,  and  Gray, 
cock,  and  Collin,   JJ.,   ooncur 
Bartlett,  J.,  absent. 

Ordered  aocordinglj. 


WUlard 
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Constitutionality  of  commission  form  of 
government  ill 

Constitutionality  of  primary  election 
Uws  i:^ 

Constitutionality  of  statutes  requiring 
work  incident  to  public  contract  to  be 
done  in  the  state  or  a  local  division 
thereof  711 

Constitutionality  of  statute  releasing 
public  officer  or  his  sureties  from  lia- 
bility for  loss  of  public  fund  97 

Discrimination  as  to  waters  in  legisla- 
tion restricting  or  regulating  fishing 
rights  i^ 

Constitutionality  of  statute  requiring 
prises  or  other  Inducements  to  attract 
trade  to  be  paid  in  cash  1041 

Constitutionality  of  statute  denying; 
insurer's  right  of  subrogation  against 
person  responsible  for  destruction  of 
property  120? 

Contempt. 

Bvaslve  or  false  answer  by  witness  as 
contempt  47S 


Contmeta. 

Damages  for  breach  of,  see  Damages. 

Of  infants,  see  Infants. 

Renewal  of  contract  under  option  as 
extending  the  undertaking  of  a  sure- 
ty for  the  performance  of  the  con 
tract 

Agreement  to  share  real  property  in 
payment  for  services  as  within  the 
statute  of  frauds 

Effect  of  passage,  before  expiration  of 
time  for  performance  of  contract,  of 
statute  rendering  performance  impos- 
sible 

Agreements  collateral  to  contracts 
forming  illegal  combinations,  and  the 
enforcement  thereof  by  members  of 
such  illegal  combinations 


JA>1 


1S4 


5S» 
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60 


473 


611 


Rlffht  to  rescind  contract  because  of 
anticipated  inability  of  other  party  to 
complete  tbe  same  within  the  time 
limit 

Liability  of  municipality  or  other  pub- 
lic corporation  on  implied  contract 

Constitutionality  of  statutes  requiring 
work  incident  to  public  contract  to 
be  done  in  the  state  or  a  local  di- 
vision thereof 

Contribotory  mesllffence. 

See  Negligbncb. 


Sale  or  assignment  of  story  as  carry- 
ing the  exclusive  right  to  dramatise 
it  1002 

Burden  of  proof  as  to  profits  in  suit 
for  profits  from  infringement  of  copy- 
right 653 


Oorporatlona. 

Acimowledgment  before  a  stockholder 
or  ofllcer  of  a  corporation  which  is  a 
party  to  the  instrument 

Liability  of  corK>oratlon  for  fraud  or 
forgery  of  its  officers  in  the  Issue  of 
stock 

Extraterritorial  enforcement  of  statu- 
tory liability  of  directors  of  corpora- 
tions 

What  constitutes  a  unanimous  or  a  ma- 
jority vote  of  directors  or  stockhold- 
ers of  corporation 

Rights  and  remedies  of  creditor  who  is 
also  a  stockholder  of  an  insolvent  cor- 
porstion,  as  affected  by  his  own  stat- 
utory liability 


375 


187 


870 


130 


981 


Corroboration. 

Of  witnesses,  see  Witnesses. 

Conrta. 

Contempt  of,  see  Contempt. 

Province  of  court  and  Jury,  see  Tbial. 

Oovenants   and   condltlona. 

Community    residence    as    violation    of 

restrictive  covenant 
Hotel  or  lodging  house  as  violation  of 

restrictive  covenant 
Covenant  to  renew  lease  as  affected  by 

conveyance  of  property 

Criminal  law. 

See  also  Assault  Avn  Datteht  ;  False 
Pretenses ;  Fobgeby ;  Labcent  : 
Rape. 

As  to  witnesses,  see  Witnesses. 

Loss  of  Indictment 

What  constitutes  an  attempt  to  commit 
arson 

Right  to  put  upon  trial  one  undergoing 
Imprisonment   for  another  offense 

Plea  of  nolo  contendere 

Asexual Izatlon  or  sterilisation  of  crimi- 
nals or  defectives 

Crops. 

Right  of  tenant  at  will  to 

41  L,R.A.(N.S.) 


615 
625 
387 


1070 

430 

1005 
70 

410 


404 


Cmelty  to  anlmala* 

See  Animals. 

Caatody. 

Of  infants,  see  Infants. 

Co  atom. 

Evidence  of,  see  Evidencs, 

Dansaffea. 

Right  of  court  to  hold  as  a  matter  of 
law  that  a  child  of  tender  years  Is 
incapable  of  rendering  valuable  serv- 
ices 705 

Measure  of  dsmages  for  failure  to  per- 
form contract  to  compensate  for  serv- 
ices by  will  240 

Evidence  of  structural  value  of  improve- 
ments to  fix  damages  in  condemna- 
tion 411 

Measure  of  damages  for  carrying  pas- 
senger beyond  destination  745 

Measure  of  damages  for  breach  of  prom- 
ise to  marry  840 

Burden  of  proof  as  to  profits  In  suit 
for  profits  from  Infringement  of  pat- 
ent or  copyright  603 

Deafneaa. 

Defective  hearing  of  person  injured 
as  bearing  upon  contributory  negli- 
gence 103 

Death. 

Effect  of  Judgment  rendered  on  appeal 
after  death  of  party  without  revivor     1053 

Doclaratlona. 

Admissibility     in    evidence,     see    Bvi- 

DBNCE. 


Deeds. 

Acknowledgment  of,   see  Acknowlbdo- 

MENT. 

Form  of  execution  of  deed  by  attorney 
in  fact  or  agent 


805 


410 


Defectives. 

Asexualization  or  sterilisation   of 

Delivery. 

By  carrier,  see  Cabbiebs. 


Discovery    and    inspection. 

Does  authority  for  physical  examination 
of  a  plaintiff  In  an  action  for  person- 
al injuries  Include  X-ray  examination  1071 

Divorce. 

Effect  of  foreign  divorce  upon  dower       210 

Dower. 

Effect  of  foreign  divorce  upon  dower  210 

Dramatisation. 

8ale  or  assignment  of  story  as  carrying 
the  exclusive  right  to  dramatise  it        1002 

Basements. 

Right  of  owner  of  dominant  estate  to 
grant  rights  in  easement  to  one  hsv- 
ing  no  title  to  or  Interest  in  the  tract 
to  which  it  is  appurtenant  1107 
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flections. 

Constitutionality    of    primary    election 

laws 

When  does  vacancy  in  party  ticket  oc- 
cur within  statute  authorising  the 
filling  of  Tacancies  1088 


SleTmtom. 

Operator  of  elevator  or  other  hoisting 
apparatus  as  fellow-servant  of  other 
employees  of  the  establishment 


156 


•BntbeBBlentent. 

As  alfected  by  belief  in  right  to  prop- 
erty taken 

Bmlnent  dommla. 

Measure  of  damages,  see  Damagbb. 
Taking  railroad  lands  for  exclusive  mu- 
nicipal uses 

Batoppel. 

Paying  Interest  on  forged  mortgage  as 
estoppel  to  question  the  mortgage 

BTletlon. 

Of  tenant,  see  Landlobd  and  Tenant. 

evidence. 

Admissibility  to  corroborate  or  Impei^^h 
witness,  see  Witnesses. 

Burden  of  proof  as  to  profits  In  suit 
for  profits  from  Infringement  of  pat- 
ent or  copyright 

Impeachment  of  certificate  of  acknowl- 
edgment 

Admissibility  of  evidence  as  to  habits, 
custom,  or  reputation  of  one  injured 
or  killed,  on  the  question  of  his  own 
negligence  or  freedom  from  negligence 

•Competency  of  opinion  as  to  handwrit- 
ing   of    lost    instrument    based    upon 
comparison  with  admittedly  genuine 
handwriting 

Admissibility  of  declaration  by  vendor, 
made  out  of  court,  as  to  his  purpose 
in  making  a  conveyance  or  transfer 
attacked  as  fraudulent  against  credit- 
ors 

Does  chain  theory  apply  where  the  evi- 
dence is  wholly  circumstantial 

Variance  between  allegation  and  proof 
as  to  time  in  action  against  railroad 
company  for  setting  out  fires 

'BxentptloB. 

From  assessments  for  public  improve- 
ments, see  Public  Ihproveicents. 

EzploslTes. 

Regulating  of  storage  and  keeping  of 

Factories. 

Power  of  municipal  corporation  to  pro- 
hibit 


640 


Fellow  aevTMits. 
See  Mastkb  aitd  Si 


828 


740 


653 


1161 


683 


891 


740 


630 


460 


177 


False  pretenses. 

Obtaining  property  by  check  with   in- 
tent to  stop  payment  170 
Giving   post-dated   check   as   false   pre- 
tense                                                           178 
41  L.R.A.(N.S.) 


IVANT. 


Flreai 

Pointing  unloaded  firearm  as 


nit 


181 


Fires. 

Variance  between  allegation  and  proof 
as  to  time  In  action  against  railroad 
company  for  setting  out  fires 

Validity  of  regulations  for  fire  protec- 
tion other  than  building  r^ulatlons       496 

Fl  sifter  les. 

Discrimination  as  to  waters  in  leslsla- 
tlon  restricting  or  regulating  fishing 
rights  469 

Fixtures. 

Window  fronts  as  fixtures  102S 

Flooding. 

See   Watehs. 

Forgery. 

Payment  by  bank  of  forged  paper,  see 
Banks. 
.  Paying  interest  on  forged  mortgage  as 

estoppel  to  question  the  mortgage  740 

Fravd. 

Liability  of  corporation  for  fraud  of  Its 
officers  in  the  issue  of  stock  187 

Fraadvlent  convcTances. 


Evidence  on  question  of  fraudulent  In- 
tent, see  Evidence. 

Garni  sbment. 

Levy  upon,  or  garnishment  of,  contents 
of  sealed  package  or  locked  receptacle    7M 

Gas. 
See  Mines. 


Gnaran  tT. 

Transfer  of  title  to  note  by  Indorsement 
in  form  of  guaranty  1009 

Habits. 

Evidence  of.  see  Evidence. 

Handwriting. 

Competency  of  opinion  as  to  handwrit- 
ing of  lost  instrument  based  upon 
comparison  with  admittedly  genuine 
handwriting  391 

HlgbwaTB. 

Negligent  driving  on,  see  Negligence. 

Right  of  public  to  use  or  divert  water 
in  highway  1066 

Operating  automobile  on  highway  with- 
out a  license  803 


Homestead. 

Right  to  claim  homestead  in  property 
used  as  a  hotel  or  boarding  house 

Is  money  loaned  to  improve  land  part 
of  the  purchase  price  within  the  rule 
that  a  purchase  money  lien  takes  pri- 
ority over  homestead  rights 


303 
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Hotels. 

Right  to  claim  homeBtead  tn  property 

a8«d  as  a  hotel  or  hoarding  hoase 
As  Tlolation  of  reetrletlye  coyenanta 


803 
625 


L  mnd  yrlfe. 
As  to  dower,  see  Dowkb. 
Hashand  or  wife  as  witness  against  the 
other  In  criminal  prosecutions  1213 

Im  peactantent. 

Of  certificate  of  acknowledgment  1161 

Implied  eon tnusts* 

See  Contracts. 

ImproTements. 

Puhlic  improyements,   see  Public   Im- 

PBOyiMBNTS. 

Byidence  of  structural  yalne  of  im- 
proyements  to  fix  damages  in  con- 
demnation 411 

laeompetent   persons. 

Asexualization  or  sterilization  of  defect- 
iyes  410 

Indletment. 

Loss  of  indictment  1070 

I  ndorsemen  t. 

Of  note,  see  Bills  and  Notbb. 

Inffmnts. 

Liability  for  performing  surgical  opera- 
tion on  minor  without  parent's  con- 
sent 290 

Denial  of  custody  of  child  to  parent  for 
Its  well-being  564 

Ayoldance  of  brokerage  agency  1219 

Right  of  court  to  hold  as  a  matter  of 
law  that  a  child  of  tender  years  is 
incapable  of  rendering  yahmble  senr- 
ices  795 

Innkeepers. 

Right  to  claim  homestead  in  property 
used  as  a  hotel  or  boarding  house  808 

Inaolvencjr. 

As  to  bankruptcy,  see  Bankbuftct. 
Of  corporation,  see  Cobfobationb. 

Inspeetlon. 

See  also  DiscoyBBT  and  Inspbction. 
Right  to  inspect  public  records  relating 
to  public  contracts  280 


Life  insurance  as  assets  of  bankrupt  128 

On  property  the  subject  of  a  yoldable 
preference  under  the  bankruptcy  act    1012 

Right  to  reject  or  rescind  policy  not 
conforming  to  representations  of  in- 
surer's agent  1130 

Is  medical  examiner  agent  of  Insurer 
or  of  insured  505 

Bffect  of  beneficiary's  knowledge  of  the 
falsity  of  a  representation  innocently 
made  by  insured  1199 

41  LJLA.(NJS.)  78 


Insurance :  right  of  children  or  repre- 
sentatiyes  of  deceased  child  to  share 
in  proceeds  of  policy  of  life  insurance 
payable  to  ^'children'*  250 

When  delay  in  giying  notice  or  making 
proof  of  death  under  policy  of  life  in- 
surance is  excusable  285 

Constitutionality  of  statute  denying  in- 
surer's right  of  subrogation  against 
person  responsible  for  destruction  of 
property  1202 

Right  of  insurer  which  has  paid  the  loss 
as  against  insured  who  has  recoyered 
against  or  settled  with  third  persons 
responsible  for  the  loss  710 

What  employees  are  coyered  by  In- 
demnity policy  963 

Intent. 

Eyldence  as  to,  see  ByiDBHd. 

Interest. 

Paying  interest  on  forged  mortgage  bb 
estoppel  to  question  the  mortgage  T40 

Jndvntent. 

Effect  of  judgment  rendered  on  appeal 
after  death  of  party  without  reyiyor    1068 


Jnrlsdlotlon. 

Oyer  boundary  riysr 


366 


Right  to  jury  in  proceedings  for  regis- 
tration of  land  titles  1044 


Labor  orvmnlsmtlons. 

Right,  in  aid  of  strike,  to  employ 
peaceable  persuasion  to  induce  per- 
sons not  under  contract  to  quit,  or 
not  accept  employment 

Right,  in  aid  of  strike,  to  use  money  to 
induce  persons  not  under  contract,  to 
quit  or  not  accept  employment 


445 


458 


Landlord  and  tenant. 

As  to  fixtures,  see  Fxztubbb. 
Coyenant  to  renew  lease  as  alfected  by 
'    conyeyance  of  property 
Bffect  of  second  lease  before  expiration 

of  term  of  prior  lesse  to  a  third  party 
Right  of  tenant  at  will  to  crops 
Effect  of  partial  eylction  upon  liabUitj 

for  rent 


887 

895 

404 

480 


Larceny  or  embezzlement  as  affected  by 
belief  in  right  to  property  taken  649 

Ciyil  action  against  thief  to  recoyer 
stolen  property  or  its  yalus  255 


See  Lamdlobo  and  Tbnamt. 

LeTT  and  aelsare. 

Leyy  upon  contents  of  sealed  package 
or  locked  receptacle 

Lleense. 

Operating  automobile  on  highway  wltbr 
out  a  license 


764 


808 


1234 
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Ijleeaaee. 

Llabilit7   for   Injury   to   tmiMSMr  or 
bare  Itcopiee  at  station  by  train 

Lleaa. 

Priority  of  claims  against  property  In 
hands  of  recelyor  oyer  recorded  Hens 

I^odvlav  ko«ae« 

As  Tlolatlon  of  reatrlctlTo  coTonant 

Lwmber. 

Begulatlng  storage  of 

MaUee. 

As  Ingredient  of  the  offense  of  abusing 

animals 


162 


695 


625 


457 


As  baggage 

[mrrlmvo* 

Breach     of    promise    to    marry, 
Bbbach  or  PaoMisB. 


483 


871 


Master  mad  aerraat. 

Bight,  in  aid  of  strike,  to  employ 
peaceable  persuasion  to  Induce  per- 
sons not  onder  contract  to  quit,  or 
not  accept  employment 

Authority  of  superintendent  to  contract 
for  payment  of  employee  while  laid 
off 

Servant's  right  as  to  tips  recelTed  by 
him 

Bight,  In  aid  of  strike,  to  use  money  to 
Induce  persons  not  under  contract  to 
quit  or  not  accept  employment 

Bight  to  remoye  servant  from  premises 
after   termination   of  service 

What  employees  are  covered  by  an  in- 
demnity policy 

Liability  of  townships  for  injury  to  em- 
ployee engaged  in  repairing  highway 

Duty  and  liability  under  Federal  and 
state  railway  safety-appliance  acts 

Negligence  of  employee  of  railroad  in 
stepping   between   moving   cars 

Operator  of  elevator  or  other  hoisting 
apparatus  as  fellow  servant  of  other 
employees  of  the  establishment 


445 

1141 
1217 

453 

761 

963 

1074 

49 

32 

166 


815 


Meekamlea*  fleas. 

Mechanics*  Hens;  on  public  property 
Bemoval,   removability,   or   destruction 
of  work  or  improvement  as  affecting 
Hen  on  the  property  improved  296 


Doty  of  owner  of  mineral  to  leave  sub- 
jacent support  of  surface  236 

Bights  and  duties  of  lessee  of  oil  and 
gas  privileges  as  to  the  locations  of 
wells  1108 


MoaopolT  aad  eomblaatloaa. 

Agreements  collateral  to  contracts 
forming  illegal  combinations,  and  the 
enforcement  thereof  by  members  of 
such  illegal  comblQAtiong  1034 

41  L.R,A.(N.S.). 


Mortsagre. 

Effect  on  mortgage  of  alteration  of  note 
secured  by  it 

Effect  upon  Uen  of  mortgage  secorlng 
negotiable  instruments  assigned  be- 
fore maturity,  of  payment  to  payee 
without  knowledge  of  assignment 

Paying  Interest  on  forged  mortgage  at 
estoppel  to  question  the  mortgage 


form 


M aalelpal  eorporatloi 

Constitutionality   of   commission 
of  government 

Power  of  municipal  corporation  to  pro- 
hibit factories 

Validity  of  regulations  for  lire  protec- 
tion other  than  building  regulations 

Liability  of  municipality  or  other  public 
corporation  on  implied  contract 

Ifegrllgreaee. 

In  use  of  automobile,  see  Automobilib. 

Evidence  as  to,  see  Evidence. 

Of  master  or  servant,  see  Mastbe  akd 
Servant. 

At  railroad  crossings,  see  Bailboads. 

Bales  of  the  road  governing  vehicles 
proceeding  in  opposite  directions 

Bule  of  the  road  governing  vehicles 
proceeding  in  the  same  direction 

Bules  of  road  governing  vehicles  at  In- 
tersection of  streets  and  when  turn- 
ing across  street 

Contributory  negligence  in  failing  to  re- 
member dangerous  conditions 

Defective  hearing  of  person  injured  as 
bearing  upon  contributory  negligence 


Nolo  eoateadere« 

Plea  of 


462 


740 


111 


177 


456 


47S 


323 


S37 


346 


79 


198 


Liability  for  placing  white  passenger  la 
a  car  for  colored  persons  9SS 

New   trial. 

Right  to  set  aside  verdict  or  grant  a 
new  trial  because  of  demeanor  of  wit- 
nesses ^ 


70 


Notice. 

Sul&ciency  of  service  of  notice  necessary 
to  fix  contract  rights  upon  bankrupt 
after  initiation  of  bankruptcy  pro- 
ceedings, but  before  appointment  of 
trustee  276 

Necessity  and  sufficiency,  as  between 
principal  and  third  person,  of  notice 
of  termination  of  agency  by  act  of 
the  parties  MS 

Effect  of  beneficiary's  knowledge  of  the 
falsity  of  a  representation  innocently 
made  by  insured  H^ 

When  telegraph  company  charged  with 
notice  of  importance  of  commercial 

U88 


Nnlsaace. 

Power  of  municipal  corporations  as  to^ 
see  Municipal  Corposatioks. 
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Bonds  of,  see  Bonds. 

Is  eligibility  to  be  determined  ss  of  time 
of  election  or  appointment,  or  of  in- 
duction into  office  1110 

Constitutionality  of  statute  releasing 
public  officer  or  his  sureties  from  lia- 
bility for  loss  of  public  fund.  97 

Oil. 

OH  lease,  see  Mines. 

Regulation  of  keeping  or  storing  of  458 

Opinion  eTldenoe. 

See  ETiDKNca. 

Option. 

Renewal  of  contract  under  option  as 
extending  the  undertaking  of  a  surety 
for  the  performancs  of  the  contract    422 

Parent  and  cklld. 

Denial  of  custody  of  child  to  parent 
for  Its  well-being  664 

Liability  for  performing  surgical  opera- 
tion on  minor  without  parent's  con- 
sent 290 

lilabllity  where  automobile  is  being  used 
by  a  member  of  owner's  family  775 

Parties. 

Agent  as  trustee  of  express  trust  within 
exception  in  statute  requiring  suits 
to  be  brought  in  the  name  of  the 
real  party  in  interest  641 

PArtnerslftlp. 

Right  of  claim  based  on  tort  of  a  part- 
nership to  share  with  creditors  of  In- 
dlTidual  partners  1228 

Pntents. 

Burden  of  proof  as  to  profits  in  suit  for 
profits  from  infringement  of  patent        658 

PltTsleal  ezmmlnntlon. 

See  DiscoTSBT  and  Inspkction. 

Pl&TBlclmns  and  anrveons. 

LiabStty  for  performing  surgical  oper- 
ation on  minor  without  parent's  con- 
sent 290 

Pleading^. 

Variance,  see  BTiDSNcm 

Plea  of  nolo  contendere  70 

Polntlngr   ^reapon. 

Pointing  unloaded  firearm  as  assault       181 

Political  parties. 

See  Elections. 

Powers. 

Form  of  execution  of  deed  by  attorney 
in  fact  or  agent  805 

Preferences. 

By  bankrupt,  see  Banksuftct. 

Prlasarr  elections. 

Constitutionality  of  primary  election 
laws  182 

41  L.R.A.(N.S.) 


Principal  and  ascnt. 

Is  medical  examiner  agent  of  insurer 

or  insured 
Authority    of    trsTeling    salesman    to 

make  adrertislng  contracts 
Form  of  execution  of  deed  by  agent 
Authority  of  superintendent  to  contract 

for  payment  of  employee  while  laid 

off 

Necessity  and  sufficiency,  as  between 
principal  and  third  person  of  notice 
of  termination  of  agency  by  act  of 
the  parties 

Agent  as  trustee  of  express  trust  within 
exception  in  statute  requiring  suits 
to  be  brought  in  the  name  of  the 
real  party  in  interest 

Principal  and  snretT* 

As  to  bonds,  see  Bonds. 

Constitutionality  of  statute  releasing 
public  officer  or  his  sureties  from  lia- 
bility for  loss  of  public  fund 

Renewal  of  contract  under  option  as 
extending  the  undertaking  of  a  surety 
for  the  performance  df  the  contract 

Prior  appropriation* 

See  Watbbs. 

Priority* 

Of  claims  against  property  In  hands  of 
receiver  oyer  recorded  liens 


505 

1019 
805 


1141 


668 


641 


97 


422 


695 


Prises. 

Constitutionality  of  statute  requiring 
prizes  or  other  inducements  to  attract 
trade  to  be  paid  in  cash  1041 

Profits. 

Burden  of  proof  as  to  profits  in  suit 
for  profits  from  infringement  of  pat- 
ent or  copyright  653 


Pnbllc  contracts. 

See    CONTBACTS. 

Pnbllc  IntproTcments. 

Right,  in  the  sbsence  of  statute,  to  exempt 
property  within  improvement  district 
from   special  assessment,  in   consid- 
eration of  acts  done  or  other  obliga- 
tions assumed  781 


Pnbllc  moncT* 

Constitutionality  of  statute  releasing 
public  officer  or  his  sureties  from  lia- 
bility for  loss  of  public  fund 


Pnbllc  property. 

Mechanics'  Hens  on 

Railroads. 

Injuries  to  servants,  see  Mastes  and 
Servant. 

Taking  lands  of,  for  exclusive  municipal 
uses 

Duty  of  railroad  company  to  keep  look- 
out for  trespassers  on  track 

Conduct  of  flagman  or  absence  from 
his  post  ag  affecting  liability  for  in- 
jury at  crossing 


97 


815 


828 
264 


856 
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Variance  between  alle^tion  and  proof 
as  to  time  In  action  against  rail- 
road company  tar  setting  out  fires 


ess 


Admissibility  for  purpose  of  impeach- 
ment in  actions  for  sexual  offenses,  of 
eTidence  that  prosecuting  witness 
has  made  similar  charges  against 
other  persona 

Ratllle«tlom« 

Of  forgery,  see  ITOBOiST. 

Real  property. 

As  to  coyenanta,  sea  Covbhaiitb. 
As  to  easements,  see  Bassmbntb. 
Record  of  titles,  see  Rbcords  and  Rb- 

COBDIKQ  LAWB. 

Bala  of,  see  Ybndob  and  Pubchasbb. 

RecelTera. 

Priority  of  claims  against  property  in 
hands  of  receiver  oyer  recorded  liens 


216 


695 


Records  mnd  reeordlngr  lAyra. 

Right  to  jury  in  proceedings  for  regis- 
tration of  land  titles  1044 

Right  to  inspect  public  recordli  relating 
to    public    contracts  280 

Reputation. 

Evidence  as  to  see  ByiDBNcm 

Resclaaloa. 

Of  contract,  see  Ck>NTBACT8. 

ReTlTor. 

Effect  of  Judgment  rendered  on  appeal 
after  death  of  party  without  reviyor     1058 

RoToeatlon. 

Of  will,  see  Wills. 

SmfetT-oppllmnee  act. 
See  Hasteb  and  SBayANT. 

Sale. 

Of  copyrighted  story,  see  Coptrioht. 

Rif ht  to  require  that  articles  offered  for 
sale  shall  answer  a  designated  stand- 
ard of  purity  149 

Salesman. 

.   Authority    of    trayellng    salesman    to 

make  adyertisin^  contracts  1019 

Sokoola. 

What  instruction  constitutes  compliance 
with  compulsory  education  statute  96 


Admissibility  for  purpose  of  impeach- 
ment in  actions  for  sexual  offenses,  of 
evidence  that  prosecuting  witness  has 
made  similar  charges  against  other 
persons 


216 


Sleeping  ear  company. 

Duty  as  to  baggage  or  personal  effects 
of  passengers 
41  L.R.A.(N.S.) 


799 


Speellle  perfori 

Right  to  speciflc  performance  of  con- 
tract to  convey  real  estate  as  affected 
by  attempted  reservation  of  cemetery 
or  bnrial  plot 

Statute  of  frandB* 

See    CONTBACTB. 


Statnti 

Constitutionality     of, 

TiONAL  Law. 
Effect  of  passage,  before  expiration  of 

time  for  performance  of  contract,  of 

atatnte    rendering    performance 

possible 


SteriUsatfon. 

Of  criminals  or  dcfectivea 

StHlccn. 

8sa  Labob  Oboahibationb. 

Snbjaeent  snpport. 

Dnt7  of  owner  of  mineral  to  leave 
Jacent  support  of  snrfaca 

Smbroviitiosu 

Of  insurer,  aea  Imbubancb. 


419 


Snndar- 

Playing  baaeball  on  Sunday  aa 
fenae 


an  of- 


407 


Snrtece  anpport. 

Duty  of  owner  of  mineral  to  leaye  sab- 
Jacent  support  of  surface    - 


Right  of  one  who  pays  invalid  tax  for 
purpose  of  obtaining  disGoant  to  re- 
cover amount  paid 

Personal  action  to  recover  tax  on  prop- 
erty 

Liability  of  tax  officers  or  their  bond 
for  failure  of  tax  purchaaer'a  title  on 
account  of  irregularities  in  procednze 


1T5 


7d& 


967 


Right  to  Inspect  public  records  relating 
to  public  contradtB 


Telearrapbs. 

Law  governing  liability  of  telegraph 
company  223 

When  telegraph  company  charged  with 
notice  of  importance  of  commercial 
message  1188 

Testamentarr  oapaelty* 

See  WiLB. 

Tbefft. 

See  Labcbnt. 

Time. 

For  determining  ellgtbillty  to  office,  Bsa 
OrricBBB. 


Tips. 

Servant's  right 
blm 


as  to  tips  received  hy 
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Title. 

Becord  of,  tM  RicoiDs  AUD  Ricobd- 

IHO  Laws. 
Trmnsftr  of  title  to  note  I9  indortement 

in  form  of  guaranty 

Totrms. 


Liability  of  townships  for  injorj  to  em- 
ployee engaged  tn  repairing  highway 


Tntde 

Constitutionality  of  statute  requiring 
prises  or  other  inducements  to  at- 
tract trade  to  be  paid  in  cash 


Of  bill  of  lading,  see  Bills  or  Laoiko. 


Liability  for  injury  to  trespasser  at  sta- 
tion by  train 

Duty  of  railroad  company  to  keep  look- 
out for  trespassers  on  track 

Trial. 

Right  of  court  to  hold  as  a  matter  of 
law  that  a  child  of  tender  years  is 
incapable  of  rendering  yaluable  serr- 
ices 

Bight  to  set  aside  Terdict  because  of 
demeanor  of  witnesses 

Trvsts. 

Agent  as  trustee  of  express  trust  within 
exception  in  statute  requiring  suits  to 
be  brought  in  the  name  of  the  real 
party  in  interest 

Und«e   Inflmemee* 

See  Wills. 


See  BTiDsifCB. 

VasectouT* 

Asexualization  or  sterilisation  of  crim- 
inals or  defectiyes 


Vendor  mad  parebaser. 

Is  money  loaned  to  improTe  land  part 
of  the  purchase  price  within  the  rule 
that  a  purchase  money  lien  takes 
priority  OTer  homestead  rights 

Bight  to  specific  performance  of  con- 
tract to  conyey  real  estate  as  affected 
by  attempted  reseryation  of  cemetery 
or  burial  plot 
41  L.R.A.(N.S.) 


1009 


1074 


1041 


162 
264 


798 
85 


641 


419 


89 


884 


Voters  aad  eleotloas. 

See  Blsctions. 

"Waters. 

Jurisdiction  oyer  boundary  rlyer 

Bight  of  public  to  use  or  diyert  water 
in  highway 

Discrimination  as  to  waters  in  legisla- 
tion restricting  or  regulating  fishing 
rights 

Liability  of  one  who  cuts  bank  of 
stream,  for  damages  from  escaping 
water 

Bight  of  appropriator  of  water  to  use  of 
current  of  stream 

Wills. 

Measure  of  damages  for  failure  to  per- 
form contract  to  compensate  for  serr- 
ices  by  will 

When  may  instrument  executed  with 
the  formalities  of  a  will,  but  not 
couched  in  the  formal  testamentary 
phraseology,  be  admitted  to  probate 
or  otherwise  giyen  elfect  as  a  will 

May  part  of  a  will  be  set  aside  for  lack 
of  testamentary  capacity  or  undue 
infiuence  and  the  remainder  upheld 

Elfect  of  interference  with  reyocation 
of  a  will 

Deyises  or  bequests  in  seyeralty  of  un- 
designated parcels  of  property  to 
different  persons 


WladoW  froats. 

As  fixtures,  see  Fixru 


866 


1066 


469 


1221 


101 


286 


89 


1126 


106 


1049 


Wltaei 

Byasiye  or  fSlse  answer  by,  as  eontempt 

Bight  to  set  aside  yerdict  or  grant  a 

new  trial  because  of  demeanor  of  wlt- 


478 


Husband  or  wife  as  witness  against  the 
other  in  criminal  prosecutions 

Admissibility  for  purpose  of  impeach- 
ment in  actions  for  sexual  offenses,  of 
eyidence  that  prosecuting  witness  has 
made  similar  charges  against  other 
persons 

Admissibility  of  preyious  statements  by 
a  witness  out  of  court  consistent  with 
his  testimony 


1213 


216 


867 


-rar« 

Compulsory  X-ray  examination,  see  Dis- 

COyiBT  Aim  iMSPBCnOM. 
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NOTW  ARB  INDBXED  BT  THB  WOBD   "ANNOTATBD"   AFTBR 

WHICH  THBT  APPLY. 


THB  PABAeBAPHI  TO 


.(Separate  Index  to  Notes  Preoedea  fhia.)] 


ACGEPTANOB. 

Of  offer,  see  Contracts,  2. 

Of  insurance  policy,  see  Insurance,  la. 

ACCIDENT. 

Evidence  of  other  accidents,  see  Evi- 
dence, 20. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACKNOWIiEDGMENT. 

Priority  of  attachment  over  instru- 
ment acknowledged  before  person 
not  entitled  to  take  acknowled|^ 
ment,  see  Attachment,  3,  4. 

Impeachment  of,  by  testimony  of 
parties  to  certificate,  see  Evi- 
dence, 9. 

Weight  and  sufficiency  of  evidence  to 
impeach,  see  Evidence,  28,  29. 

1.  A  stockholder  of  a  corporation 
bears  such  financial  relation  to  it  that  he 
is  disqualified  on  account  of  interest,  from 
attesting  as  a  notary  a  bill  of  sale  to  which 
the  corporation  is  a  party.  Southern  Iron 
&  E.  Co.  y.  Voyles,  41:  375,  76  S.  E.  248, 
—  Ga.  — ,  (Annotated) 

2.  An  acknowledgment  which  recites 
that  the  principal  personally  appeared  be- 
fore a  notary  and  acknowledged  the  exe- 
cution of  a  (feed  to  be  his  voluntary  act  is 
invalid  if  his  attorney  in  fact  alone  ap- 
peared before  the  notary,  although  the  at- 
torney had  properly  signed  the  name  of  the 
principal  alone  to  the  deed,  under  a  power 
of  attorney.  Tiger  v.  Button  Land  Co. 
41:  805,  136  N.  W.  368,  91  Neb.  63. 

3.  A  deed,  complete  and  fully  executed, 
save  that  a  blank  space  for  the  name  of 
the  grantee  is  not  filled  out,  and  delivered 
to  the  grantee  in  this  condition,  is  a 
nullity  until  the  name  of  the  grantee  is 
inserted;  but  if  the  grantee,  under  implied 
authority  from  the  grantor,  inserts  his  own 
name  in  the  blank  space,  the  deed  becomes 
operative  as  a  conveyance,  without  being 
re-executed  or  reacknowledged.  Board  of 
Education  v.  Hughes,  41 :  637,  136  N.  W. 
1095,    118    Minn.   404. 

41  L.R,A.(N.S.) 


ACTION  OR  SUIT. 

On  note,  see  Bills  and  Notes,  0. 
Condition    precedent    to    suit    against 

county,  see  Counties. 
As  to  parties,  see  Parties. 
Suits  as  to  taxes,  see  Taxes,  2. 

Defenses. 

Raising  defense  for  first  time  on  ap- 
peal, see  Appeal  and  Error,  5. 

In  action  on  negotiable  paper,  see 
Bills  and  Notes,  5. 

Due  process  as  to,  see  Constitutional 
Law,  13,  14. 

To  liability  on  contract  generally,  see 
Contracts,   13,   15. 

Burden  of  proving,  see  Evidence,  5. 

Pleading  inconsistent  defenses,  see 
Pleading,  1. 

1.  A  statute  making  the  operation  of 
an  unregistered  motor  vehicle  upon  the 
public  highways  of  the  state  a  criminal  of- 
fense, but  which  does  not  provide  expressly 
or  by  implication  that  no  recovery  snail  be 
had  for  a  negligent  injury  to  such  an  un- 
licensed vehicle,  does  not  modify  the  statu- 
tory provisions  relative  to  the  liability  of 
railroad  companies  for  negligent  injury  to 
others,  so  as  to  prevent  recovery  for  the 
destruction  of  such  an  unlioensed  vehicle. 
Atlantic  Coast  Line  R.  Co.  v.  Wier,  41:  307, 
58  So.  641,  —  Fla.  — .  (Annotated) 

2.  The  fact  that  a  ditch  used  in  lower- 
ing a  lake  situated  on  the  land  of  the  de- 
fendant, and  a  dam  located  at  the  junction 
of  the  river  into  which  it  flows  for  the  pur- 
pose of  preventing  a  back  flow  of  water, 
are  situated  upon  lands  owned  by  other 
persons,  is  no  defense  to  an  action  for  the 
negligent  maintenance  of  the  dam,  where 
it  is  shown  that  the  defendant  freely  exer- 
cised the  use,  control,  operation,  and 
management  thereof  in  the  prosecution  of 
his  own  private  business.  Christensen  v. 
Omaha  Ice  ft  Cold  Storage  Co.  41:  zasz,  138 
N.  W.  141,  — .  Aeb.  — . 

3.  Only  hotel  keepers  having  less  than 
twenty-five  bedrooms  are  in  a  position  to 
assail  the  validity  of  a  discrimination  made 
in  favor  of  larger  hotels  by  a  municipal 
ordinance  forbidding  the  keeping  of  billiard 
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or  pool  tables  for  hire  or  public  use,  but 
permitting  hotel  keepers  having  twenty- 
flve  or  more  bedrooms  to  maintain  a  bil- 
liard or  pool  room  in  which  their  regular 
and  registered  guests  may  play.  Murphy 
▼.  People,  41 :  153,  56  L.  ed.  1229,  32  Sup. 
Ct.  Rep.  e07,  225  U.  S.  623. 
CItII  or  criminal. 

4.  Jurisdiction  to  compel  restoration 
of  stolen  property  is  not  conferred  ex- 
clusively on  the  criminal  courts  so  as  to 
prevent  a  civil  court  from  entertaining  an 
action  to  recover  its  value,  by  a  statute  pro- 
viding that  every  person  convicted  of 
larceny  shall  restore  the  thins  taken  or 
shall  pay  the  full  value  thereof,  and  shall 
"be  punished  in  a  specified  manner.  Downs 
V.  Baltimore,  41:  255,  76  Atl.  861,  111  Md. 
674. 

At  law  or  in  equity. 

5.  Under  a,  statute  making  stock- 
holders individually  liable  for  labor  per- 
formed for  the  corporation,  with  a  right  on 
the  part  of  any  stockholder  paying  the  debt 
to  contribution  from  the  others,  a  stock- 
holder who  has  performed  labor  for  the 
corporation  cannot  sue  his  costockholders 
at  law  for  compensation,  but  must  bring 
his  suit  in  equity.  Shurlow  v.  Lewis,  41: 
975,  136  N.  W.  484,  —  Mich.  — . 

(Annotated) 
€k>ntract  or  tort. 

6.  The  character  of  an  action  as  to 
whether  it  is  in  tort  or  ea  contractu  must 
be  determined  by  the  nature  of  the  griev- 
ance, rather  than  the  form  of  the  petition; 
and  .in  a  suit  against  a  common  carrier  for 
a  breach  of  duty  in  failing  to  put  a  pas- 
senger off  at  the  proper  station,  the  courts 
are  inclined  to  consider  the  action  as 
founded  in  tort,  unless  a  special  contract 
very  clearly  appears  to  be  made  the  grava- 
men of  the  complaint.  Ft.  Smith  &  W.  R. 
Co.  ▼.  Ford,  41:745,  126  Pac.  746,  — 
Okla.  — . 

7.  As  a  fleneral  rule,  where  a  passen- 
ger is  entitled  to  damages  for  a  breach  of 
the  carrier's  duty,  the  remedy  is  in  tort; 
the  wrong  done  the  passenger  and  the 
violation    of    the    public    du^    being    the 

rvamen  of  the  action.     Ft.  Smith  &  W. 
Co.  ▼.  Ford,  41:745,  126  Pac.  746,  — 
Okla.  — . 

8.  When  the  action  against  a  carrier 
for  damages,  brought  by  a  passenger, 
sounds  in  tort,  the  allegation  of  the  con- 
tract of  carriage  is  regarded  as  a  mere  in- 
ducement to  the  action  to  show  the  right 
to  sue  as  a  passenger.  Ft.  Smith  A  W.  R. 
Co.  ▼.  Ford,  41 :  745,  126  Pac.  746,  — 
Okla.  — . 

9.  A  petition  stating  a  contract  of 
carriage  and  charging  an  injury  consequent 
upon  a  violation  of  a  duty  owing  plaintiff, 
in  an  action  against  a  common  carrier, 
states  a  cause  of  action  sounding  in  tort 
rather  than  contract,  although  it  alleges  an 
express  contract  as  an  inducement;  the 
gist  of  the  action  being  defendant's  breach 
of  public  duty.  Ft.  Smith  &  W.  R.  Co.  v. 
Ford,  4x:745f  126  Pac.  746,  —  Okla.  — . 
41  L.R.A.(N.S.) 


Splitting. 

10.  There  is  no  splitting  of  tbe  eaxwe  of 
action  «gainst  a  railroad  company  for 
causing  loss  of  a  building  by  ftr^  lor 
which  it  pays  the  owner  the  amonnt  over 
and  above  what  is  covered  by  insurance,  al- 
though the  insurance  company  brings  the 
action  to  compel  the  railroad  company  to 
pay  it  merely  the  portion  of  the  loss  which 
it  had  been  compelled  to  pay  under  its 
contract  British  America  Aasur.  Co.  ▼. 
Colorado  ft  S.  R.  Co.  41:  xaoa,  125  Paci  508, 
—  Colo.  — . 

ADJOURNMENT. 

See  Continuance  and  AdjoummeDt. 

ADMISSIONS. 

Aa  evidence,  see  Evidence,  12. 

ADOPTED  STATUTE. 

Construction  of,  see  Statntea,  4. 


CoBstitutioBal 


ADULTERATIONS. 

Police  power  aa  to^ 
Law,  17. 

Labeling  a  compound  as  40  per  eent 
thinner  and  60  per  cent  linseed  does  not 
take  it  out  of  tl^  operation  of  the  statute 
forbidding  the  sale  of  linseed  oil  which  does 
not  answer  the  test  of  purity  recognized  by 
the  United  States  Pharmacopoeia.  Ameri- 
can Linseed  Oil  Co.  v.  Wheaton,  41:  x^^ 
125  N.  W.  127,  25  S.  D.  60. 

ADVERSE    POSSESSION. 

As  to  limitation  of  actions,  see  Limi- 
tation of  Actions. 
Of  waters,  see  Waters,  6. 

That  a  co-life-tenant  receives  in 
partition  an  undue  portion  of  a  parcel  of 
land  omitted  from  the  title  deed  does  not 
render  the  partition  unequal  so  as  not  to 
be  binding  on  an  unborn  remainderman,  if 
the  grantees  had  established  title  to  tbe 
property  by  adverse  possession.  Acord  v. 
Beaty,  41:  400,  148  S.  W.  901,  —  Mo.  — . 

ADVERTISING. 

Authority  of  traveling  salesman  to 
make  advertising  contract,  see 
Principal  and  Agent,  4. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

Prohibiting    alien    from    engaging    la 

liquor  business,  see  Convtitutional 

Law,  6. 
Discrimination    by    primary    election 

law    against    naturalieed    ettiaen, 

see  Elections,  4,  5. 

ALTERATION  OF  INSTRUMENTS. 

1.  A  mortgage  given  to  secure  a  note 
altered  without  fraudulent  intent,  to  make 
the  rate  of  interest  conform  to  the  contract, 
is  not  vitiated  by  the  alteration  of  the  note, 
and  may  be  enforced  for  the  original  con- 


AMftKDitffflrr— Ati>fc^  AM)  fiftftott. 


1241 


•ideration  if  otherwise  valid.     Edington  ▼. 
McLeod,  41 :  230,  124  Pac.  163,  87  Kan.  420. 

( Annotated ) 
2.  A  promissory  note  altered  by  the 
payee  by  increasing  the  rate  of  interest, 
vrithout  fraudulent  intent,  to  make  it  con- 
form to  the  contract  in  pursuance  of  which 
it  wag  given,  is  avoided.  Edington  v.  Mo- 
I^eod,  41:  230,  124  Pac.  168,  8X  Kan.  426. 


AMENDMENT. 

Of  statutes, 
Of  verdict. 


Statutes,  2. 
Trial,  9. 


ANIMAIiS. 

Malice  toward  the  owner  is  not  an 
ingredient  of  the  offense  created  by  a  stat- 
ute providing  for  the  punishment  of  every 
person  who  shall  wilfully  and  maliciously 
maim  a  horse  of  another,  but  it  is  sufficient 
that  the  maiming  is  wilfully  done  to  make 
the  animlil  work.  People  v.  Tessmer,  41: 
433,  187  N.  W.  214,  —  Mich.  — . 

(Annotated) 

APPBAIi  AND  ERROR. 

Effect  of  death  on  judgment  rendered 
without  knowled^  thereof,  .  sec 
Judgment,  1. 

Right  to   appeal. 

1.  In  proceedings  to  register  a  land 
title,  under  Minnesota  Rev.  Laws  1905, 
chap.  65  (§§  3370-3451),  commonly  known 
as  the  Torrens  law,  no  appeal  lies  from  a 
denial  of  a  defendant's  application  for  a 
jury  trial,  nor  from  an  order  denying  a  de- 
fendant's motion  to  dismiss  the  appli- 
cation. Peters  ▼.  Dnluth,  41:  X044,  137  N. 
W.  390,  —  Minn.  — . 

Objections     and     exceptions;      raising 
qnestions   In   lower   conrt. 

2.  An  objection  to  oral  instructions, 
that  the  "defendant  excepts  to  the  giving 
of  each  instruction,"  is  sufficient  to  preserve 
for  review  errors  therein.  Baumle  v.  Verde, 
41:  840,  124  Pac.  1083,  —  Okla.  — . 

3.  An  exception  to  each  and  every  one 
of  the   instructions   is  too  general   to   be 
available    on    appeal.      State    v.    Counort, 
41:  95,  124  Pac.  910,  69  Wash.  361. 
Presumptions. 

4.  In  a  case  tried  by  the  court  where 
the  court  submits  questions  of  fact  to  the 
jury  in  an  advisor^  capacity,  and  adopts 
their  findings,  it  will  be  assumed  that  the 
court  gave  proper  weight  to  all  the  compe- 
tent evidence.  People's  Gas  Co.  v.  Fletcher, 
41:  1161,  105  Pac.  34,  81  Kan.  76. 
(questions  not  raised  below. 

5.  Failure  to  plead  estoppel  to  take  ad- 
vantage of  the  raising  of  a  check,  in  an 
action  to  hold  a  bank  liable  to  the  de- 
positor for  its  amount  notwithstanding  pay- 
ment to  the  holder,  is  not  available  for  tne 
first  time  on  appeal,  where  both  parties  at 
the  trial  treated  that  as  the  sole  question 
before  the  court.  Otis  Elevator  Co.  v.  First 
Nat  Bank,  41:  529,  124  Pac.  704,  —  Cal. 

6.  A  judgment  purporting  to  be  for 
41  L.R.A.(N.S.). 


the  recovery  of  the  plaintiff's  attorneys* 
fee  cannot  be  upheld  on  the  theory  that  it 
was  allowed  as  punitive  damages,  where  the 
record  shows  that  no  issue  as  to  the  allow- 
ance of  punitive  damages  was  presented  or 
determined.  Evans  v.  Central  L.  Ins.  Co. 
4z:  ZZ30,  125  Pac.  86,  87  Kan.  641. 
Errors  waived  or  cnred  below. 

7.  No  objection  can  be  made  to  a 
ruling  excluding  a  (juestion  uniting  two  in 
one,  if,  after  securing  leave  to  separate 
them,  no  further  attempt  is  made  to  ask 
the  portion  of  the  question  which  was 
proper.  State  v.  Counort,  41:  95,  124  Pac. 
910,  69  Wash.  361. 

Review  of  facts. 

8.  Where  the  charter  of  a  fraternal 
benefit  association  does  not  require  that  a 
"dependent"  must  be  a  member  of  the 
family,  heir  or  blood  relation  of  the  mem- 
ber, evidence  that  one  who  took  out  a  bene- 
fit certificate  in  such  an  association,  naming 
therein  as  beneficiary  his  affianced  wife, 
contributed  regularly  toward  her  support 
as  his  affianced  wife,  and,  she,  being  un- 
able to  earn  a  living,  relied  upon  such  sup- 
port, is  sufficient  to  justify  a  verdict  find- 
ing that  such  affianced  wife  is  a  dependent, 
and  this  being  a  proper  question  for  the 
jury,  such  a  verdict  will  not  be  disturbed. 
Sovereign  Camp  W.  of  W.  ▼.  Noel,  41 :  648, 
126  Pac.  787,  —  Okla.  — . 

9.  If  there  is  evidence  to  support  a 
finding  by  the  jury  that  accused  is  tne  one 
who  offered  a  stolen  horse  for  sale,  the  ap- 
pellate court  will  not  interfere  with  the 
finding,  although  there  is  evidence  tending 
to  es&blish  an  alibi.  Snodgrass  v.  State, 
4z:  Z144,  150  S.  W.  162,  —  Tex.  Crim.  Rep. 

Grounds  for  reversal. 

10.  That  a  reply  contains  a  general  de- 
nial and  matter  in  confession  and  avoid- 
ance does  not,  where  no  prejudice  results 
from  it,  require  reversal,  under  a  statute 
requiring  the  appellate  court  to  disregard 
nonprejudicial  error  and  consider  as  made 
all  amendments  which  might  have  been 
made.  Richardson  v.  Brotherhood  of  Loco- 
motive Firemen  A  Enginemen,  41:  320^  126 
Pac.  82,  —  Wash.  — . 

11.  The  admission  of  incompetent  evi- 
dence cannot  be  held  to  be  harmless  if  it 
may  have  led  to  the  verdict.  Zucker  v. 
Whitridge,  41:683,  98  N.  £.  209,  205  N: 
Y.  60. 

12.  The  admission  of  evidence  to  the  ef- 
fect that  there  were  several  departments  in 
defendant's  department  store  is  nonpreju- 
dicial in  an  action  by  an  employee  of  the 
ladies'  suit  department,  to  hold  the  em- 
ployer liable  for  injury  due  to  the  negli- 
gence of  the  elevator  operator,  under  a 
statute  making  the  employer  liable  for  in- 
juries to  one  employee  through  the  negli- 
gence of  another  in  a  different  department 
of  service.  Judd  v.  Letts,  41:  156,  HI  Pac. 
12,  158  Cal.  359. 

13.  The  erroneous  admission  in  evi- 
dence of  a  conversation  between  a  man  and 
his  wife  is  not  reversible  error,  if  the  fact 
sought  to  be  established  by  it  was  not  in 
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dispute.    Keioe  ▼.  Chicago  &  A.  It  Co.  41: 
x6a,  98  N.  E.  989,  254  III.  595. 

14.  An  instruction  that,  if  the  weight 
of  all  the  evidence  tending  to  prove  a  fact 
is  greater  than  that  of  all  the  evidence 
tending  to  disprove  it,  then  it  is  said  to  he 
proved  hy  a  preponderance  of  the  evidence, 
is  not  reversible  error,  if  the  jury  are  also 
told  that  to  recover  plaintiff  must  intro- 
duce that  degree  of  proof  that  produces 
conviction  in  the  unprejudiced  mind.  Ergo 
V.  Merced  Falls  Gas  k  Electric  Co.  41 :  79, 
119  Pac.  101,  161  Cal.  334. 

15.  Refusal  to  instruct  the  jury  in  an 
action  on  a  life  insurance  policy,  the  de- 
fense to  which  is  suicide,  that  the  proofs  of 
loss  offered  in  evidence  to  show  that  they 
were  furnished  are  not  evidence  of  the 
facts  therein  stated,  is  reversible  error. 
Metropolitan  L.  Ins.  Co.  v.  People's  Trust 
Co.  41 :  aSs,  98  N.  E.  613,  —  Ind.  — . 

16.  Remarks  of  counsel,  in  an  action  for 
personal  injuries,  as  to  the  expectancy  of 
the  injured  person  according  to  mortality 
tables,  when  no  mortality  tables  are  in 
evidence,  do  not  constitute  reversible  error, 
when  subsequently  qualified  by  counsel  and 
court,  and  the  size  of  the  verdict  does  not 
indicate  that  the  jury  was  prejudiced  there- 
by. Molin  V.  Wark,  41 :  346,  129  N.  W.  383, 
113  Minn.  190. 

17.  It  is  error  to  refuse  to  submit  to 
the  jury  issues  which  there  is  evidence 
tending  to  support.  Kuschinsky  v.  Flani- 
gan,  41:  430,  136  N.  W.  362,  —  Mich.  — . 

18.  In  a  trial  bv  the  court,  where  the 
court  makes  special  findings  in  favor  of 
the  defendants,  and  finds  generally  on  all 
the  issues  in  their  favor,  the  special  find- 
ings, when  insufficient  to  support  the  judg- 
ment based  on  all  the  findings,  will  be  dis- 
regarded, and  the  general  findings  held 
suflRcient,  where  the  plaintiffs  have  failed 
to  ask  for  further  findings  or  for  modifi- 
cation of  those  made.  People's  Gas  Co.  v. 
Fletcher,  41:  zi6i,  105  Pac.  34,  81  Kan.  76. 

19.  A  conviction  for  crime  will  not  be 
reversed  because  the  sentence  couples  with 
life  imprisonment,  which  is  entirely  legal, 
a  further  punishment  which  may  be  uncon- 
stitutional as  cruel  and  unusual.  State  v. 
Feilen,  41:  418,  126  Pac.  76,  —  Wash.  — 

20.  The  mere  statement  by  counsel  that 
he  would  consent  to  just  damages  will  not 
prevent  a  reversal  on  appeal  if  they  were 
erroneously  granted,  if  the  court  states 
that  his  decision  was  not  influenced  by  the 
statement,  and  an  appeal  was  taken  from 
the  award.  Cowley  v.  Northern  P.  R.  Co. 
41:  559,  123  Pac.  998,  68  Wash.  558. 
Jud^nnent. 

Effect  of  death  on  judgment  rendered 
without  knowledge  thereof,  see 
Judgment,  1. 

Vacation  of  judgment  after  term  for 
death  of  party  before  cause  was 
submitted,   see    Judgment,   2,    3. 

21.  A  verdict  of  $1,000  for  injuries  sus- 
tained at  a  railroad  crossing  by  the  wife  of 
a  farmer,  who  is  the  mother  of  children  and 
a  housekeeper,  is  inadequate  where,  in  ad- 
dition to  the  physical  and  mental  suffering 
41  L.R.A.(N.8.) 


sustained  by  her,  injuries  irer^  ittatansi 
which  will  cause  inconvenience  for  a  lo^^ 
time  and  perhaps  for  the  balance  of  ha 
life;  and  such  verdict  will  be  increased  to 
$3,000.  Roby  v.  Kansas  City  S.  B.  Go.  41: 
355,  68  So.  696,  130  La.  88a 


ARSON. 

Sufficiency  of  proof  of  attempted 
see  Evidence,  87. 

ASBBSTOS. 

Lien  f  or^  see  Mechanics'  Liens,  2. 


ASEXUALIZATION. 

Of  criminal,  see  Criminal  Law,  7« 

ASH  COLLECTOR. 

Liability  on  bond  of,  see  Bonds,  SL 

ASSAULT  AND  BATTERT. 

Evidence   in  action  for,  see   Evideace, 
15,  1& 

1.  That  the  weapon  was  not  loaded  win 
not  prevent  the  pointing  of  a  gun  at  as- 
other  from  being  an  assault  if  the  latter 
had  reasonable  cause  to  believe  it  was  load- 
ed, and  was  put  in  fear  of  immediate  bodilv 
injury  therefrom,  under  circumstances 
which  would  induce  fear  in  the  mind  of 
an  ordinary  man.  State  ▼.  Barry,  41: 181, 
124  Pac.  776,  45  Mont.  598.         (Annotated 

2.  Pointing  an  unloaded  gun  at  another 
is  not  an  assault  if,  when  the  one  at  wbca 
it  is  pointed  first  discovers  it,  the  oae 
presenting  it  is,  to  the  knowledge  of  hb 
apparent  victim,  covered  by  a  gun  in  the 
hands  of  another,  so  as  to  be  harmless,  m 
that  no  fear  is  induced  in  the  mind  ol  the 
victim.  State  v.  Barry,  41:  x8i,  124  Pac 
775,  45  Mont.  598. 

3.  An  employer  may,  after  the  termiss- 
tion  of  a  contract  of  employment,  nae  lea- 
sonable  force  to  remove  the  servant  from 
his  premises,  if,  after  reasonable  opportuni- 
ty to  do  so  or  while  behaving  in  a  disorder- 
ly manner,  he  refuses  to  leave.  Noonan  v. 
Luther,  41 :  761,  99  N.  E.  178,  206  N.  Y.  105. 

(Annotated  I 

ASSETS. 

Of  bankrupt,  see  Bankruptcy. 

ASSIGNBfENT. 

*  Of  bill  of  lading,  see  Bills  of  Lading. 
Of   corporate   stock,   see    Corporatiomt, 

5-7. 
Assignment    of    easement^    see    Esse- 

ments. 
Of  mortgage,  see  Mortgage. 
Effect  of,  on  right  of  action,  see  Partiet, 

3. 

ASSIGNMENT  FOR  CREDITORS 

Upon  assignment  for  creditors  by  s 
partnership  which  has  wrongfully  converted 
property  to  its  own  use,  and  also  by  Uie 
members  thereof,  since  the  individual  raem- 
bers  are  liable  severally  for  the  partner- 
ship tort,  the  property  owner  may  prove 
his  claim  against  partnership  assets* equally 
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with  the  partnership  creditors  and  also 
against  the  individual  assets  of  the  partners 
equally  with  individual  creditors.  Re  Peck, 
4Z :  zaaa,  99  N.  £.  258,  206  N.  Y.  65. 

(Annotated) 

ASSUMPSIT. 

Insurance    premium    paid,    see    Insur- 
ance,  4. 

1.  An  employee  who,  under  a  mistake 
as  to  his  rights,  turns  over  to  his  employer 
tips  given  him  by  customers  for  his  person- 
al use,  may  compel  the  employer  to  return 
them  to  him.  Polites  v.  Barlin,  41:  xazy, 
149  S.  W.  828,  149  Ky.  376.         (Annotated) 

2.  Where  an  illegal  tax  is  levied  on  the 
property  of  a  taxpayer,  which  lie  is  com- 
pelled to  and  does  pay,  it  is  to  be  regard- 
ed as  an  involuntary  payment,  which  he 
may  recover  back;  but,  if  he,  in  order  to 
secure  a  rebate,  pays  the  whole  of  such  tax 
prior  to  the  date  when  the  first  instalment 
becomes  due,  including  the  second  half  due 
in  June  of  the  following  year,  the  payment 
of  the  second  half  thus  made  to  obtain  the 
rebate  is  deemed  to  be  voluntary,  and  is 
therefore  not  recoverable.  Atchison,  T.  & 
8.  F.  R.  Co.  V.  Humboldt,  41:  175,  123  Pac. 
727,  87  Kan.  1.  (Annotated) 

ASSUMPTION    OF    RISK. 

By  servant,  see  Master  and  Servant,  6, 
6. 

ATTACHMENT. 

Aa  to  garnishment,  see  Garnishment. 

On  what  olalms. 

1.  A  civil  action  to  compel  one  accused 
of  larceny  to  restore  the  value  of  the  thing 
taken  may  be  instituted  against  him  after 
the  institution  of  a  criminal  proceeding, 
which  may  be  aided  by  attachment  if 
grounds  therefor  exist.  Downs  v.  Balti- 
more, 41:  aSSf  76  Atl.  861,  111  Md.  674. 

(Annotated) 

2.  One  who  obtains  another's  property 
by  larceny  is  his  debtor,  within  the  mean- 
ing of  a  statute  giving  one  to  whom  another 
is  indebted  a  right  U>  attachment  if  he  is 
attempting  to  conceal  or  dispose  of  his 
property  with  intent  to  defraud  his  credit- 
ors, and  the  debt  was  fraudulently  con- 
tracted. Downs  V.  Baltimore,  41:  255,  76 
Atl.  861,  111  Md.  674. 

Priority. 

3.  A  junior  attachment  levied  on  the 
propertv  embraced  in  a  conditional-sale  con- 
tract illegally  recorded  because  the  attesta- 
tion of  such  instrument  was  taken  before 
a  notary  public  who  was  a  stockholder  in 
the  vendor  corporation  is  entitled  to  priori- 
ty over  the  lien  of  the  conditional-sale  con- 
tract, although  founded  on  a  debt  antece- 
dent to  the  conditional  bill  of  sale.  South- 
ern Iron  ft  E.  Co.  ▼.  Voyles,  41:  375,  75  S. 
E.  248,  —  Ga.  — . 

4.  A  conditional  bill  of  sale  attested  by 
a  notary  public  who  is  a  stockholder  in  the 
vendor  corporation,  which  is  thereafter  re- 
corded as  required  by  statute  to  perfect  the 
lien  of  such  contract,  is  not,  by  virtue  of 
41  L.R.A.(N.S.) 


such  record,  entitled  to  4  priority  over  a 
subsequently  acquired  attachment  lien, 
where  the  disqualification  of  the  notary 
was  known  to  the  official  of  the  corpora- 
tion conducting  the  transaction,  although 
such  disqualification  may  not  appear  on  the 
face  of  the  paper.  Southern  Iron  ft  £.  Co. 
V.  Voyles,  41 :  375,  75  S.  E.  248,  —  Ga.  — , 

ATTEMPT. 

Sufficiency  of  proof  of,  see  Evidence,  37. 

ATTORNEYS. 

Acknowledgment  of  deed  executed  by 
attorney  in  fact,  see  Acknowledg- 
ment, 2. 

Necessity  that  contract  to  share  eom- 
pensation  shall  be  in  writing,  seia 
Contracts,  5,  8. 

Counsel  fees  as  element  of  damages,  see 
Costs  and  Fees. 

Execution  of  deeds  by  attorney  in  fact, 
see  Deeds,  1. 

ATTORNEYS'  FEES. 

For  allowance  to  attorneys  as  an  ele- 
ment of  costs  and  damages,  see 
Costs  and  Fees. 

AUCTION. 

Validity  of  contract  under  statute  of 
frauds,  see  Contracts,  7. 

Liability  of  auctioneer  to  purchaser,  see 
Principal  and  Agent,  6. 

A  bidder  at  an  auction  sale  who, 
upon  acceptance  of  his  bid,  receives  from 
the  auctioneer  a  written  contract  of  sale, 
is  not  bound  by  the  terms  of  a  memorandum 
in  the  auctioneer's  book  describing  the  true 
owner  of  the  property,  made  for  the  pur- 
pose of  satisfying  the  statute  of  frauds  and 
charging  him  upon  the  contract.  Meyer  v. 
Redmond,  41 :  675,  06  N.  K  906,  205  N.  Y. 
.478. 

AUDITOR. 

Bond  of  county  auditor,  see  Bonds,  3, 

4. 
Failure  to  give  notice  of  tax  sale,  see 

Taxes,  3. 

AUTOMATIC  GOUPIiERS. 

Master's  duty  as  to^  see  Master  and 
Servant,  4. 

AUTOMOBILES. 

Defense  to  action  for  injury  to  automo- 
bile, see  Action  or  Suit,  1. 

Effect  of  contributory  negligence  on 
damages  for  destruction  of  auto- 
mobile at  railroad  crossing,  see 
Damages,  10. 

Sufficiency  of  proof  of  negligence,  see 
Evidence,  24. 

When  child  operating  is  deemed  serv- 
ant of  father,  see  Master  and  Serv- 
ant, 1. 

Automobile  as  dangerous  agency,  see 
Master  and  Servant,  10. 

Injury  to  occupants  of  at  railroad 
crossing,  see  Railroads,  4,  5. 
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A  driver  of  a  motor  vehicle  who  neg- 
ligently, because  of  excessive  speed  or  not 
having  his  machine  under  control,  fails  to 
keep  to  the  right  of  the  intersection  of  a 
public  street,  when  turning  to  the  riffht,  as 
required  by  statute,  but  crosses  to  the  left 
instead,  and  collides  with  another  vehicle 
lawfully  upon  that  side  of  the  street,  whose 
driver  is  free  from  negligence,  is  responsible 
for  the  consequent  damages.  Molin  v.  Wark, 
41 :  346,  129  N.  W.  383,  113  Minn.  190. 

(Annotated) 

BAGGAGE. 

See  Carriers,  7-12. 

IIAIIi   AND    RECOGNIZANCE. 

Sufficiency    of   evidence   to   justify   re- 
fusal of,  see  Evidence,  39. 

The  fact  that  a  person  charged  with 
a  capital  offense  supports  his  application  by 
the  esB  parte  affidavits  of  two  other  persons, 
tending  to  establish  an  alibi,  does  not  so 
rebut  or  destroy  the  presumption  arising 
from  the  action  of  the  grand  jury,  in  finding 
the  bill  of  indictment,  as  to  make  it  the 
plain  legal  duty  of  the  judge  of  the  district 
court  to  admit  the  accused  to  bail.  State 
V.  Jenkins,  41:  1x98,  67  So.  321,  129  La.  1019. 

BANKRUPTCY. 

Asseta;  avoiding  transfers. 

Allegation  as  to  voidable  preferences, 
see  Pleading,  4,  5. 

1.  The  death  of  one  holding  a  policy  of 
insurance  upon  his  life,  payable  to  his  per- 
sonal representatives  or  estate,  after  .the 
filing  of  a  petition  in  bankruptcy  against 
him,  and  before  adjudication,  destroys  the 
surrender  value  of  the  policy,  and,  it  hav- 
ing been  capable  of  assignment  by  him,  and 
passing  to  the  bankruptcy  trustee  under 
§  70a-6  of  the  bankruptcy  act,  there  is  noth- 
ing upon  which  the  proviso  to  that  section 
allowing  redemption  by  payment  to  the 
trustee  of  the  surrender  value  of  the  policy 
can  act,  and  therefore  the  whole  proceeds  of 
the  policy  become  assets  in  the  hands  of  the 
trustee.  Re  Andrews,  42:  133,  191  Fed.  325, 
112  C.  C.  A.  69.  (Annotated) 

2.  A  policy  on  propertv  mortgaged  to 
secure  past  indebtedness  within  four  months 
of  bankruptcy,  so  as  to  constitute  a  void- 
able preference,  secured  at  the  instance  of 
the  mortgagee,  running  to  the  mortgagor, 
with  standard  mortgage  clause  attached, 
bears  prior  to  default  by  the  mortgagor 
the  infirmity  of  the  mortgage,  so  that,  in 
case  of  loss,  the  proceeds  go  to  the  bank- 
■ruptcy  trustee  rather  than  to  the  mort- 
gagee, although  the  premium  was  advanced 
by  the  mortgagee,  and  the  proceeds  of  the 
policy  were  less  than  the  mortgage  debt. 
Brown  City  Sav.  Bank  v.  Windsor,  41:  loia, 
198  Fed.  28,  —  CCA.  — .       (Annotated) 

3.  In  a  suit  by  the  trustee  in  bank- 
ruptcy of  a  partnership  to  recover  a  void- 
able preference  knowingly  obtained  by  a 
creditx)r,  to  authorize  a  recovery,  it  must 
be  shown  that  the  firm  and  the  partners 
individually  were  also  insolvent  at  the  time 
41  L.ILA.(N.S.) 


■  the  judgment  WAS  kuflered  to  be  entand 
against  it.    Rodolf  v.  First  Nat.  Bank,  41: 
S04,  121  Pac.  829,  30  Okla.  631. 
Rights   in   aaaeu;    title   and   rights  of 

trnatee. 

4.  During  the  interval  between  the  ad- 
judication in  bankruptcy  and  the  appoint- 
ment of  the  trustee,  the  vendor  in  an  exec- 
utory contract  for  the  sale  of  land  to  the 
bankrupt  may  serve  notice  upon  the  bank- 
rupt for  the  termination  and  cancelation  of 
the  contract  for  default  in  payment  of  the 
purchase  price,  as  provided  by  statute,  and 
the  notice  so  served  and  given  is  valid  and 
effectual,  unless  the  result  of  fraud  or  col- 
lusion with  the  bankrupt  and  for  the  pur- 
pose of  defeating  the  rights  of  creditors. 
Christopherson  v.  Harrington,  41:  276,  136 
N.  W.  289,  118  Minn.  42.  (Annotated) 

6.  The  title  to  the  property  involved  in 
bankruptcy  proceedings  remains  in  the 
bankrupt  until  the  appointment  and  quali- 
fication of  the  trustee;  the  title  of  the  trus- 
tee, when  appointed,  relating  back  as  of 
the  date  of  the  adjudication  in  bankruptcy. 
Christopherson  v.  Harrington,  41:  ajC^  136 
N.  W.  289,  118  Minn.  42. 

BANKS. 

Raising  for  first  time  on  appeal  fail- 
ure to  plead  estoppel  to  take  ad- 
vantage of  raising  of  check,  see 
Appeal  and  Error,  6. 

Constitutionali^  of  statute  releasing 
liability  of  county  treasurer  for 
loss  of  public  funds  through  bank 
failure,  see  Constitutional  Law,  18L 

Estoppel  to  deny  validity  of  contract, 
see  Corporations,  1. 

Estoppel  to  hold  bank  liable  for  pay- 
ment of  forged  paper,  see  Estop- 
pel, 3. 

Garnishment  of  contents  of  safety  de- 
posit box,  see  Garnishments. 

Director  as  agent  of  bank  or  of  one 
giving  chattel  mortgage  to  bank, 
see  Principal  and  Agent,  2. 

Statute  releasing  liability  of  officer  for 
loss  of  public  money  by  bank  fail- 
ure, see  Taxes,  1. 


BASEBAIili. 

Playing  baseball  on  Sunday, 
day. 

BATTERY. 

See  Assault  and  Battery. 


see  Sun- 


pting. 


BENEFITS. 

Estoppel    by 
tions,  1,  3. 


BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insuranoe. 

BIGAMT. 

Presumptions  and  burdea  of  proof. 

Evidence,  4. 
SuiBcien<r^  of  proof  in  prosecution  for, 

see  Evidence,  38. 
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BILIilARDS. 

Who  may  question  validity  of  ordi- 
nance forbidding  maintenance  of 
billiard  tables,  see  Action  or  Suit» 
3. 

Constitutionality  of  ordinance  regulat- 
ing keeping  of  billiard  tables  for 
hire,  see  Constitutional  Law,  4,  8, 
16. 


Bllili  OF  SAIiB. 

Acknowledgment   of, 
ment,  1. 


Acknowledg- 


BlliliS   AND   NOTES. 

Alteration  of,  see  Alteration  of  In- 
struments. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  1-3. 

Probate  of  note  as  will,  see  Wills,  1. 

Negotiability. 

Bepeal  of  statute  as  to  negotiability, 
see  Statutes,  6. 

1.  The  negotiability  of  a  note  is  not 
destroyed  by  a  provision  that,  after  ma- 
turity, the  makers  or  either  of  them  may 
extend  the  note  from  time  to  time  without 
the  knowledge  or  consent  of  the  others,  and 
after  such  extension  the  liability  of  all  par- 
ties shall  remain^  the  same  as  if  no  exten- 
sion had  been  made.  Navajo  County  Bank 
▼.  Dolson,  41 :  787,  126  Pac  163,  —  Cal.  — . 

2.  A  note  otherwise  negotiable  in  form, 
given  prior  to  the  enactment  of  the  nego- 
tiable instrument  law,  is  rendered  non- 
negotiable  by  a  provision  therein  that,  if 
any  instalment  of  interest  be  not  paid  at 
maturity,  the  principal  note  and  all  inter- 
est due  thereon  shall  become  due  and  pay- 
able at  once  without  notice,  at  the  option 
of  the  holder  of  the  note,  and  the  further 
provision  that  partial  payment  of  any 
amount  not  exceeding  one  fifth  of  the  prin- 
cipal in  any  one  year  will  be  received,  and 
the  interest  rebated  from  the  date  of  such 
payment.  Bell  ▼.  Riggs,  41:  xxzx,  127  Pac. 
427,  —  Okla.  — . 

Indorsement  and  transfer. 

Power  of  corporate  officer  aa  to  in- 
dorsement of  note,  see  Corpora- 
tions, 2,  3;  Notice,  1. 

Indorsement  of  note  as  will,  see  Wills, 
1. 

8.  An  indorsement  on  the  back  of  a 
non-negotiable  promissory  note,  which  reads: 
"For  value  received  I  hereby  guarantee  the 
payment  of  the  within  note  at  maturity, 
or  at  any  time  thereafter,  with  interest  at 

the  rate  of  per  cent  per  annum  until 

paid.  Waiving  demand,  notice  of  non- 
payment, and  protest,  as  collateral," — 
signed  by  the  payee,  is  sufficient  to  pass  the 
title  to  the  paper.  McNary  v.  Farmers' 
Nat  Bank,  41 :  1009,  124  Pac  286,  —  Okla. 
— ^.  (Annotated) 

Who  are  bona  fide  holders. 

Presumption  and  burden  of  proof  as 
to  bona  fides,  see  Evidence,  6. 

Question  for  jury  as  to  bona  fides,  see 
Trial,  2. 

4.  "In  due  course  of  business"  involves 
41  L.Il.A.(N.S,) 


indorsement  of  a  promissory  note  to  the 
holder  before  maturity,  where  the  instru- 
ment is  pavable  to  order.    Cochran  v.  Stein, 
41 :  391, 136  N.  W.  1037,  118  Minn.  323. 
Actions ;   defenses. 

Recovery  from  payee  of  amount  paid 

to  bona  fide  holder  of  invalid  note, 

see  Contracts,  12;  Insurance,  4. 

Evidence  in  action  on,  see  Evidence,  21. 

Action  by  agent  on  notes,  see  Parties, 

2.  . 
5.  Where  the  payee  of  a  non-negotiable 
promissory  note  assigns  it  to  a  third  party 
as  security  for  a  loan,  and  pays  the  loan 
pending  suit  on  the  (collateral,  the  holder 
may  nevertheless  recover  on  the  collateral 
note  from  the  maker,  unless  the  latter  is 
thereby  deprived  of  some  equity  which  he 
may  have  nad  against  the  payee.  McNary 
V.  Farmers'  Nat.  Bank,  41:  1009,  124  Pac. 
286,  —  Okla.  — . 

BILLS  OF  LADING. 

1.  The  rule  that  a  railroad  company  is 
bound  by  a  bill  of  lading  which  has  passed 
into  the  hands  of  an  innocent  purchaser, 
although  no  goods  were  in  fact  received 
by  it,  is  not  altered  by  the  fact  that  a 
statute  makes  it  a  criminal  offense  for  any 
agent  of  a  railroad  company  to  issue  a 
bill  of  lading  unless  the  goods  have  ac- 
tually been  received.  Sealy  v.  Missouri, 
K.  &  T.  R.  Co.  41:  500,  114  Pac.  1077,  84 
Kan.  479.  (Annotated) 

2.  A  state  statute  providing  that  ''all 
.  .  .  bills  of  lading  .  .  .  issued  .  .  . 
by  any  .  .  .  railroad  .  .  .  company 
.  .  .  shall  be  negotiable  by  written  in- 
dorsement thereon  and  delivery  in  the  same 
manner  as  bills  of  exchange  and  proniis- 
sorv  notes,"  enacted  in  a  state  in  which 
such  bills  of  lading  are  already  negotiable 
in  the  sense  of  being  transferable  by  in- 
dorsement and  delivery  so  as  to  enable  an 
assignee  to  sue  in  his  own  name,  makes 
such  bills  of  lading  negotiable  in  the  stricter 
meaning  of  the  term,  so  that  a  railroad 
company  is  bound  by  such. a  bill  of  lading 
which  has  passed  into  the  hands  of  an 
innocent  purchaser,  although  no  goods  were 
in  fact  received  by  it.  Sealy  v.  Missouri, 
K.  ft  T.  R.  Go.  41:  500^  114  Pac.  1077,  84 
Kan.  479. 

BINDING. 

IStatute  requiring  all  county  binding 
to  be  done  within  county,  see  Com- 
merce; Constitutional  Law,  12; 
Contracte,*  16. 

BLANKS. 

Necessity  of  reacknowledgment  after 
filling  blank  in  deed,  see  Acknowl- 
edfnnent,  3. 

Necessity  of  written  authority  to  fill 
blank  in  deed,  see  Contracte,  4. 

BOARDING  HOX7SE:. 

Homestead  in  property  used  for,  see 
Homestead,  3. 
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BONA  FIDE  PtJRCHASERS. 

Of  note,  see  Bills  and  Notes,  4. 

Of  corporate  stock,  see  Corporations,  6. 

Presumption  and  burden  of  proof  as 

to   bona  fides,  see   Eyidence,   0. 
Recovery  from  payee  of  amount  paid 

to  bona  fide  holder  of  yoid  note, 

see  Insurance,  4. 
Question  for  jury  as  to,  see  Trial,  2. 

BONDS. 

Sufficiency  of  vote  creating  bonded  in- 
debtedness, see  Corporations,  4. 

Of  pnblic  contractor. 

1.  Where  the  condition  of  a  bond  is 
"to  pay  all  claims  for  labor  and  material 
contracted  in  the  erection  of  a  county  jail 
building  to  each  and  all  persons  entitled 
thereto,  and  which  claims  might  be  the 
basis  of  liens  on  said  lots  and  buildings/' 
etc.,  the  obligation  of  the  bond  extends 
only  to  such  claims  as  may  "become  liens," 
and  the  sureties  are  not  liable  on  account 
of  claims  that  are  not  and  could  not  be- 
come liens,  because  the  building  involved 
is  a  county  jail.  Hutchinson  ▼.  Krueger, 
41:  315,  124  Pac.  691,  —  Okla.  — . 

2.  A  compensated  surety  upon  the  bond 
of  an  ash  collector,  who  undertakes  that 
his  principal  shall  comply  with  the  require- 
ments of  his  contract,  which  binds  him  to 
collect  ashes  for  a  period  of  two  years,  is 
not,  without  his  consent,  liable  for  the 
prinei pal's  refusal  to  perform  during  an 
extended  term  which  the  public  authorities 
have  attempted  to  impose  upon  him  under 
the  provision  of  his  contract  that  ^ey  shall 
have  the  privilege  of  renewing  the  contract 
for  a  specified  additional  period  at  their 
option.  United  States  use  of  District  of 
Columbia  v.  Bayly,  41 :  422,  39  App.  D.  C. 
100.  ( Annotated ) 
By  public  officers. 

Statute  releasing  liability  of  county 
treasurer  for  loss  of  public  funds 
through  bank  failure,  see  Constitu- 
tional Law,  IS;  Taxes,  1. 

3.  The  common-law  liability  of  a  coun- 
ty auditor  and  the  sureties  on  his  official 
bond  is  not  enlarged  by  a  statute  providing 
that  the  bond  shall  be  security  to  all  per- 
sons severally  for  the  official  delinquencies 
against  which  it  is  intended  to  provide, 
and  that  any  person  injured  by  such  delin- 
quencies may  sue  on  the  bond  in  his  own 
name,  so  as  to  make  them  liable  to  a 
purchaser  at  a  tax  sale  for  the  loss  caused 
by  the  officer's  failure  to  give  the  statu- 
tory notice  of  the  sale,  which  rendered  it 
void,  for  which  the  purchaser  has  no  remedy 
in  the  absence  of  statute.  Foster  v.  Mal- 
berg,  41:  967,  137  N.  W.  816,  119  Minn.  168. 

4.  In  an  action  upon  the  official  bond 
of  a  county  auditor,  wherein  both  the 
auditor  and  his  sureties  are  made  defend- 
ants, the  terms  of  the  bond  define  and  de- 
termine the  extent  of  the  auditor's  liabil- 
ity, which  is  no  greater  and  no  less  than 
that  of  his  sureties;  the  liability  of  both 
being  measured  by  the  terms  of  the  bond, 
reasonably,  but  strictly,  construed.  Foster 
41  L.R.A(N.S.) 


▼.  Malberg,  41:967,  137  N.    W.    816,    119 
Minn.  168. 

BOOK. 

As  baggage,  see  Carriers^  7. 
Damages    for    destruction     of    Greek 
manuscript,  see  Damages,  11. 

BOUNDARIES. 

Under  the  concurrent  jurisdietioD 
over  boundary  rivers  conferred  upon  a  state 
by  Congress,  it  may  punish  one  for  fishing 
with  nets  without  its  license,  on  the  por- 
tion of  the  river  within  the  territorial  juris- 
diction of  the  neighboring  state,  altboqgli 
he  has  a  license  from  the  latter  state.  State 
Y.  Moyers,  41:  366,  136  N.  W.  896,  —  Iowa, 
— ,  ( Annotated ) 

BOYCOTT. 

Injunction  against,  see  Injunction,  4. 

BREACH  OF  PROMISE. 

Exemplary  damajgies,  see  Damages,  3,  4. 
Evidence  in  action  for,  see  Kridenoe, 
8. 

BROKERS. 

Disaffirmance  by  infant  of  brokerage 
agency,  see  Infants. 

■ 
BUIIiDING  CONTRACTORS. 

Bond  of,  see  Bonds,  1. 

BUIIiDING  CONTRACTS. 

See  Contracts,  9,  14,  15;  Evidence,  90. 

BUILDINGS. 

Restrictions  in  covenants,  see  Cove- 
nants and  Conditions. 

Mechanics'  lien  on,  see  Mechanics' 
Liens. 

BURDEN  OF  PROOF. 

In  general,  see  Evidence,  4-7. 

BURGIiARY. 

Indictment  for,  see  Indictment,  etc 

BUSINESS. 

Requiring  payment  in  cash  of  value  of 
trade  inducements  offered  to  pur- 
chasers, see  Constitutional  Law,  10. 

Charitable  home  as  a  business  within 
meaning  of  restricted  covenant, 
see  Covenants  and  Conditions,  3. 

CANCEJIiATION  OF  INSTRUMENTS. 

Equity  will  not  rescind  a  convey- 
ance of  land  to  a  railroad  company  in  con- 
sideration of  passes  to  be  issued  to  the 
grantor  for  life,  upon  the  passage  of  a 
statute  forbidding  further  issuance  of  passes 
by  the  railroad  comnany,  if  it  has  sub- 
stantially complied  with  its  contract,  and 
the  land  has  materially  increased  in  value 
since  the  conveyance.  Cowley  ▼.  Northern 
P.  R.  Co.  41:  559, 123  Pac.  998, 08  Waah.  558. 

CANDIDATES. 

For  election,  see  Elections, 
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CAPACITY. 

Judicial  notice  as  to  capacity  of  young 
child,  fiee  Evidence,  3. 


i^APITAIi  OFFEXSB. 

Right  to  bail  of  person  charged  with 
capital  offense,  see  Bail  and  Re- 
cognizance. 


[CARRIERS 

Nature  of  action  for  damages  for 
breach  of  carrier's  duty,  see  Action 
or  Suit,  6-9. 

Bills  of   lading,   see   Bills   of  Lading. 

Effect  on  contract  for  life  passes  of 
passage  of  statute  forbidding  issu- 
ance of  passes,  see  Cancelation  of 
Instruments. 

Enforcement  of  contract  to  give  passes 
rendered  illegal  by  subsequent  pas- 
sage of  statute,  see  Contracts,  13. 

Damages  in  action  against,  see  Dam- 
ages, 0. 

Punitive  damages  for  failure  in  duty 
to   passenger,  see  Damages,  6,  6. 

Injurv  to  employee,  see  Master  and 
Servant. 

Putting  white  woman   Into  coach   for 
neicroes. 

1.  A  railroad  company  is  liable  for  the 
mistake  of  its  conductor  in  assigning  pas- 
sengers to  the  coaches  provided  for  white 
Eind  colored  passengers  respectively.  Louis- 
lille  &  N.  R.  Co.  V.  Ritchel,  41:958,  147 
3.  W.  411,  148  Ky.  701.  (Annotated) 

2.  No  recovery  can  be  had  for  requiring 
a  white  woman  to  ride  in  a  coach  set  apart 
for  colored  passengers,  if  the  conductor 
acted  in  good  faith  believing,  and  in  the 
exercise  of  reasonable  care  having  the  right 
to  believe,  that  she  was  colored,  and  was 
not  insulting  to  her.  Louisville  &  N.  R.  Co. 
V.  Ritchel,  41:  958,  147  S.  W.  411,  148  Ky. 
701. 

Who  are  passengers. 

3.  One  who  goes  to  a  railroad  station 
to  inquire  as  to  the  possibility  of  securing 
passage  on  a  freight  train,  which  he  knows, 
by  the  rules  of  the  company,  is  not  allowed 
to  carry  passengers,  and  to  secure  passage 
thereon  ii  possible,  is  not  entitled  to  the 
rights  of  a  passenger,  but  is  a  mere  tres- 
passer. Neice  v.  Chicago  &  A.  R.  Co.  41: 
x6a,   08   N.    E.   089,   254   111.   595. 

(Annotated) 
Leaving  at  destination. 

Nature  of  action  for  failure  to  put 
passenger  off  at  proper  station,  see 
Action  or  Suit,  6. 
Punitive  damages  for  failure  to  leave 
passengers  at  destination,  see  Dam- 
ages, 6. 

4.  In  the  running  of  trains,  it  is  the 
duty  of  a  carrier  of  passengers  to  discharge 
passengers  aboard  the  train  at  the  regular- 
ly appointed  place  or  station,  and  for  a 
failure  or  neglect  to  do  so,  it  is  liable  to 
the  party  aggrieved  for  all  damages  sus- 
tained. Ft.  Smith  &  W.  R.  Co.  v.  Ford, 
41:  745,  126  Pac.  746,  —  Okla.  — . 

41  L.R.A.(N.S.) 


6.  Where  the  point  of  destination  of  a 
passenger  on  a  railroad  train  is  a  flag 
station,  to  which  the  carrier  sold  him  a 
ticket,  and  his  presence  on  the  train  is 
known  to  the  conductor,  the  carrier  is 
charged  by  law  with  the  duty  of  stopping 
the  train  at  such  station  and  affording  a 
reasonable  opportunity  to  the  passenger  to 
^t  off;  and  a  failure  to  perform  such  duty 
IS  not  only  a  breach  of  contract,  but  a 
tort,  for  which  an  action  is  maintainable. 
Ft.  Smith  &  W.  R.  Co.  v.  Ford,  41:  745,  126 
Pac.  746,  —  Okla.  — . 
Stations;  approaches;  platforms. 

Evidence  on  question  of  negligence,  see 
Evidence,   16. 

6.  To  run  a  train  through  unlighted 
station  ffrounds  after  dark,  without  warn- 
ing or  neadlight,  past  a  platform  where 
persons  may  reasonably  be  expected  to  be, 
IS  evidence  of  such  wantonness  as  to  render 
the  railroad  company  liable  for  injuries  to 
a  trespasser  on  the  platform  who  is  struck 
by  the  train.  Neice  v.  Chicago  &  A.  R. 
Co.  41:  x6a,  08  N.  £.  080,  254  111.  595. 
Baggage. 

7.  A  manuscript  manual  on  Greek 
grammar  prepared  by  a  teacher  with  a  view 
to  ultimate  publication,  but  carried  about 
by  him  to  aid  in  his  work  of  teach ine*  may 
properly  be  regarded  as  baggage.  Wood  v. 
Cunard  S.  S.  Co.  41:  371,  102  Fed.  203,  112 
C.  C.  A.  661.  (Annotated) 

8.  A  sleeping  car  company  is  not  liable 
for  loss  of  property  by  a  passenger  seeking 
to  enter  the  car  on  an  intrastate  journey, 
taken  by  thieves  who  had  congregated  about 
the  entrance  to  the  car,  although  it  knew 
that  thieves  had  been  operating  at  such 
station,  if  it  had  no  reason  to  anticipate 
that  they  would  be  present  at  the  time  and 
place  when  and  where  the  loss  occurred. 
Myers  v.  Pullman  Co.  41:  799,  140  S.  W. 
1002,    140   Ky.   776.  (Annotated) 

0.  A  sleeping  car  company  is  not 
chargeable  with  negligence  on  the  part  of 
the  agent  at  a  railroad  station  who  is  au- 
thorized to  sell  its  tickets,  in  failing  to 
warn  an  intending  passenger  against  the 
possible  presence  of  thieves  or  pickpockets 
about  the  station  grounds  and  car  entrance. 
Mvers  v.  Pullman  Co.  41:  799,  140  S.  W. 
1002,  140  Ky.  776. 

10.  A  sleeping  car  company  is  not  guilty 
of  negligence  in  failing  to  warn  patrons  of 
the  possible  presence  at  a  watering  place 
of  thieves  and  pickpockets,  which  will  ren- 
der it  liable  for  loss  of  jewelry  taken  from 
one  attempting  to  enter  its  car  at  such 
place.  Mvers  v.  Pullman  Co.  41:  799,  140 
S.  W.  1002,  140  Ky.  776. 

11.  One  who,  after  depositing  his  lug- 
gage in  a  sleeping  car,  returns  to  the  sta- 
tion platform  to  await  the  departure  of 
the  train,  cannot  hold  the  company  liable 
for  loss  of  jewelry  taken  from  him  by 
thieves  who  congregate  about  the  entrance 
of  the  car  after  the  train  has  begun  to 
move  and  the  car  officials  have  gone  inside. 
Mvers  v.  Pullman  Co.  41:  799,  140  S.  W. 
1602,  140  Ky.  776. 

12.  A  notice  limiting  a  carrier's  liabil- 
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ity  for  loM  of  baggage,  indorsed  on  the 
back  of  a  passage  ticket,  is  not  binding  upon 
the  passenger  unless  he  consented  to  it,  so 
as  to  effect  a  contract  modifyingthe  car- 
rier's common-law  liability.  Wood  ▼. 
Cunard  S.  8.  Co.  41:  371,  192  Fed.  293,  112 
C.  C.  Am  551. 
Connecting  carriers. 

13.  The  act  of  Congress  making  initial 
carriers  liable  for  injury  on  connecting 
lines  does  not  render  the  initial  carrier 
liable  for  injury  done  after,  without  its 
notice,  the  point  of  destination  has  been 
changed  and  the  property  rerouted  under  a 
new  bill  of  lading  over  the  lines  of  a  new 
combination  of  carriers.  Parker-Bell  Lum- 
ber Co.  ▼.  Great  Northern  R.  Co.  41:1064, 
124  Pac.  389,  69  Wash.  123. 

Bates;  discrimination. 

Denial  of  equal  protection  or  due  pro- 
cess of  law-  by  statute  requiring 
militia  to  be  carried  at  special 
rate,  see  Constitutional  Law,  11. 

Effect  on  contract  for  life  passes  of 
passage  of  statute  forbidding  issu- 
ance of  passes,  see  Cancelation  of 
Instruments. 

14.  The  importance  of  maintaining,  in- 
structing, and  discipling  a  state  militia, 
and  providing  adequate  and  efficient  means 
for  transporting  the  members  thereof  over 
the  railways  of  the  state,  is  such  that  the 
legislature  may  properly  place  them  in  a 
class  when  traveling  under  orders  in  dis- 
charge of  their  duties,  and  regulate  the 
railway  companies  as  to  the  mode  of  fur- 
nishing transportation  and  such  regulation 
is  not  an  unlawful  interference  with  de- 
fendant's management  of  its  own  business. 
State  ex  rel.  Simpson  v.  Chicago,  M.  &  St. 
P.  R.  Co.  41:  524,  137  N.  W.  2,  118  Minn. 
380. 

16.  An  act  establishing  a  lower  rate 
than  the  maximum  passenger  rate  for  the 
carriage  of  members  of  the  state's  military 
force  upon  railway  lines  within  the  state, 
when  such  members  are  required  to  so  travel 
under  orders  in  discharge  of  their  military 
duties,  is  not  an  unlawful  discrimination  of 
which  defendant  may  complain;  the  de- 
fense having  been  waived  that  such  rate  is 
not  compensatory.  State  ex  rel.  Simpson 
V.  Chicago,  M.  A  St.  P.  R.  Co.  41:  524,  137 
N.  W.  2,  118  Minn.  380.  (Annotated) 

16.  A  common  carrier  which  has  leased 
the  track  of  a  connecting  carrier,  and  which 
delivers  cars  free  of  charge  to  elevators 
located  on  such  leased  track,  is  not  guilty 
of  discrimination  in  collecting  a  switching 
charge  for  the  delivery  of  cars  to  another 
elevator  located  on  the  lines  of  the  con- 
necting carrier  beyond  the  leased  portion 
of  the  track  and  at  a  point  on  the  line  in 
which  the  first  carrier  had  no  right  what- 
ever except  the  right  to  deliver  cars  upon 
payment  of  the  switching  charges,  whidi 
are  thus  collected  of  the  elevator  owner, 
and  such  carrier  is  not  liable  to  return 
the  amount  so  collected.  Banner  Grain 
Co.  y.  Great  Northern  R.  Co.  41:  678,  137 
N.  W.  161,  —  Minn.  — .  (Annotated) 
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injunction  against  attempt  to  indnr? 
breach  of  contract,  aee  InjnBctiaD, 
1,  2,  4,  6. 

OASES  OERTIFIKD. 

1.  The  supreme  court  may,  nsder  t 
statute  authorizing  a  trial  jud^  to  eertifj 
important  or  doubtful  questions  of  Uw  to 
it,  upon  proper  certification,  pass  upon  tbe 
question  as  to  whether  or  not  the  evidence 
in  a  certain  case  tends  to  show  or  prove 
facte  constituting  an  offense  charged  n 
the  indictment.  State  t.  Dumas,  4XM39> 
136  N.  W.  311,  118  Minn.  77. 

2.  A  question  is  of  such  doubt  that  it 
ought  to  be  certified  to  the  appellate  ooart 
within  the  meaning  of  a  statute  permitting 
such  certification  only,  when  after  care 
ful  consideration  of  a  question  neoessarih 
to  be  decided,  aided  by  arguments  and  n- 
searches  of  council,  the  judge  is  unable 
to  reach  a  satisfactory  conclusion.  Tilling- 
hast  T.  Johnson,  41:  764,  82  AtL  78S,  - 
R.  I.  — . 

CAVEAT  EMPTOR. 

Application  of  rule  to  tax  sale,  eee 
Proximate  Cause;  Taxes,  3. 

CEMETERIES. 

Effect  of  reservation  for  burial  grooni 
on  right  to  specific  performance  of 
contract  to  purchase  property,  mc 
Specific  Performance. 


CERTIFICATE. 

Of    acknowledgment, 
ment. 


Acknowledge 


CERTIFIED  QUESTIONS. 

See  Cases  Certified. 

CHARITIES. 

Charitable  home  as  a  business  witbhi 
meaning  of  restricted  covenant,  eec 
Covenants  and  Conditions,  3. 

Liability  for  damages. 

1.  A  charitable  institution  condocting 
a  hospital  solely  for  philanthropic  and 
benevolent  purposes  is  not  liable  to  inmato 
for  the  negligence  of  nurses.  Duncan  t. 
Nebraska  Sanitarium  &  Benev.  Asso.  41: 
973,  137  N.  W.  1120,  —  Neb.  — . 

2.  A  charitable  institutitm  conducting 
a  hospital  does  not,  by  accepting  compen- 
sation from  a  patient  who  is  able  to  pa^ 
for  room,  board,  and  care,  incur  liability 
to  such  patient  for  the  negligence  of  nurses 
Duncan  v.  Nebraska  Sanitarium  &  Benev. 
Asso.  41:  973,  137  N.  W.  1120,  —  Neb.  - 

3.  A  charitable  institution  condacting 
a  hospital  for  benevolent  purposes  aloof 
does  not  necessarily  incur  liability  in  dam- 
ages for  the  death  of  an  insane  patient  vbc 
committed  suicide  when  alone  in  a  room, 
though  pay  for  the  patient's  room  and  care 
was  accepted  under  an  oral  agreement  to 
keep  a  nurse  in  constant  attention.  Duntan 
v.  Nebraska  Sanitarium  &  Benev.  Assa  4^' 
973,  137  N.  W.  1120,  —  Neb.  — , 
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CIIARTE3EI. 

Of  municipality,  see  Municipal  Cor- 
porations, 1-3. 

Repeal  of  municipal  charter,  see  Stat- 
utes, 7. 

CHATTEL  MORTGAGE. 

Director  of  bank  as  agent  of  bank  or 
of  one  giving  chattel  mortgage  to 
bank,  see  Principal  and  Agent,  2. 

CHECKS. 

Securing  property  for  check  with  Intent 
to  stop  payment,  see  False  Pre- 
.  tenses,  1. 

Obtaining  property  in  exchange  for 
postdated  check  as  false  pretense, 
see  False  Pretenses,  2. 

CHILDREN. 

Rights  of,  in  life  insurance,  see  In- 
surance, 12. 

CHIROPRACTORS. 

Necessity  of  obtaining  license  to  prac- 
tice, see  Physicians  and  Surgeons, 
2. 

CIRCUMSTANTIAL  EVIDENCE. 

Weight  and  sufficiency  of,  see  Evidence, 
36,  36,  30. 

CLAIMS. 

Against  counties,  see  Counties. 

CLASSIFICATION. 

By  statute,  see  Constitutional  Law,  S~ 
7. 

CLOUD  ON  TITLE. 

Condition  precedent  to  suit  against 
county,  see  Counties. 

COAL  MINE. 

See  Mines,  1,  2. 

COMBINATIONS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 

COMMERCE. 

A  statute  requiring  all  county  print- 
ing, binding,  and  stationery  work  to  be 
done  in- the  county  for  which  the  work  is 
intended,  where  there  are  practical  facilities 
there  for  doing  the  same,  unless  the  charge 
made  be  greater  than  that  made  to  private 
individuals,  applies  merely  to  the  doing 
of  the  work,  and  does  not  prevent  the  let- 
ting of  a  contract  to  a  nonresident,  and 
is  therefore  not  an  interference  with  or 
regulation  of  commerce,  and  not  repugnant 
to  the  commerce  clause  of  §  8,  art.  1,  of  the 
Federal  Constitution.  Re  Gemmill,  41: 
7x1,  119  Pac.  298,  20  Idaho,  732. 

COMMERCIAL    PAPER. 

See  Bills  and  Notes. 

COMMERCIAL  TRAVELERS. 

Authority  of,  see  Principal  and  Agent, 

41  L.R.A.*(N.S.) 


COMBflSSION. 

Right  to  examine  records  of,  see  Rec- 
ords  and   Recording   Laws,   1,   2. 

COMMISSION  GOVERNMI^NT. 

See  Municipal  Corporations,  2. 

COMMITMENT. 

For  contempt,  see  Contempt,  2. 

COMMON  CARRIERS. 

See  Carriers. 

COMPARISON. 

Of  handwriting,  see  Evidenoe,  10. 

COMPENSATION. 

For  taking  of  property,  see  Eminent 
Domain,  7. 

COMPETENCT. 

Of  witnesses,  see  Witnesses,  1,  8. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  8-<K. 

■ 

COMPULSORY  EDUCATION. 

See  Schools. 

CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

Relating   to   real   property,   see   Cove- 
nants and  Conditions. 
In  insurance  contract,  see  Insurance. 

CONFIDENTIAL    COMMUNICATIONS. 

Effect  of  confidential  communications 
in  record  on  right  of  taxpayer  to 
examine,  see  Records  and  RBCord- 
ing  Laws,  2. 

CONFLICT  OF  LAWS. 

Question  for  court  as  to  what  law  of 
other  state  is,  see  Trial,  1. 

Negotiable  instruments. 

1.  Whether  or  not  a  note  is  negotiable 
is  determined  by  the  law  of  the  place 
where  it  is  made,  and  not  by  that  of  the 
forum.  Navajo  County  Bank  v.  Dolson, 
41:  787,  126  Pac.  153,  —  Cal.  — . 

2.  The  mailing  in  one  state  of  a  note 
to  a  bank  in  another  state,  for  negotiation 
and  acceptance,  renders  the  bank's  place  of 
business  the  place  of  contract,  when  it  ac- 
cepte  the  note  and  advances  the  money  upon 
it;  especially  if  it  is  dated  there.  Navajo 
County  Bank  t.  Dolson,  41 :  787,  126  Pac. 
163,  —  Cal.  — . 

3.  Where  a  mortgage  on  land  in  Okla- 
homa, given  to  secure  a  note  payable  in 
Kansas,  provided  that  both  note  and  mort- 
gage should  be  governed  and  construed  ac- 
cording to  the  laws  of  Oklahoma  territoir, 
the  question  of  the  negotiability  of  the  note 
will  be  determined  by  the  same  rule  as  if 
it  had  been  both  executed  and  payable  in 
Oklahoma  territory.  Bell  y.  Riggs,  41:  xxii, 
127  Pac.  427,  —  Okla.  — . 
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Insurance  matters. 

4.  An  insurance  policy  issued  to  a  resi- 
dent of  one  state,  upon  an  application  there 
made,  by  a  company  located  in  another 
state,  is  a  contract  of  the  former,  where  the 
application  provides  that  the  contract  shall 
not  be  in  force  until  the  actual  payment  to 
and  acceptance  of  the  pi^mium  by  an  au- 
thorized agent  of  the  insurer,  which  condi- 
tion is  met  by  payment  to  an  agent  located 
where  the  applicant  resides.  Davis  v.  New 
York  L.  Ins.  Ca  41:  150,  98  N.  £.  1043,  212 
Mass.  310. 

As  to  telegrams. 

5.  An  action  in  tort  may  be  maintained 
by  the  addressee  of  a  telegram  of  whose 
interest  the  company  has  notice,  to  recover 
damages  for  mental  anguish  for  its  negli- 
gent failure  to  deliver  a  death  message  with- 
in the  state,  although  the  contract  for  trans- 
mission was  made  in  another  state  the  laws 
of  which  do  not  recognize  the  right  to  re- 
cover damages  for  mental  suffering  in  such 
cases.  Penn  v.  Western  U.  Teleg.  Co.  41: 
aaa,  75  S.  E.  16,  —  N.  C.  — .  (Annotated) 
Divorce;  effect  of. 

6a.  A  statute  providing  that  a  wife's  in- 
choate riglit  of  dower  is  not  affected  by  a 
judgment  dissolving  a  marriage  applies,  to 
a  dissolution  in  another  state  for  a  cause 
not  recognized  by  the  local  statutes.  Van 
Blaricum  v.  Larson,  41:  aig,  08  N.  E.  488, 
205  N.  Y.  355.  (AnnoUted) 

Corporate  matters. 

6.  The  fact  that  a  statute  requiring  a 
corporation  to  file  an  annual  statement  of 
its  financial  condition,  and  making  its  of- 
ficers and  directors  individually  liable  for 
its  debts  in  case  of  default,  has  been,  by 
the  courts  of  the  state  enacting  it,  charac- 
terized as  penal  in  the  sense  that  a  right 
of  recovery  accrued  under  it  could  be  taken 
away  by  the  legislature  without  impairing 
the  obligation  of  contract,  that  actions  un- 
der it  are  governed  by  the  statute  of  limi- 
tations applicable  to  actions  for  a  penalty 
or  forfeiture  of  any  penal  statute,  and  that 
it  requires  a  strict  construction,— -does  not 
prevent  its  enforcement  by  the  courts  of 
another  state.  Great  Western  Machinery 
Co.  V.  Smith,  41:  379,  124  Pac.  414,  87  Kan. 
331. 

7.  A  statute  requiring  a  corporation  to 
file  an  annual  statement  showing  its  finan- 
cial condition,  and  making  its  officers  and 
directors  individually  liable  for  its  debts 
in  case  of  default,  not  being  entirely  penal 
but  in  part  compensatory,  may  be  enforced 
in  the  courts  of  another  state.  Great  West- 
ern Machinery  Co.  v.  Smith,  41:  379,  124 
Pac  414,  87  Kan.  331.  (Annotated) 


CONNECTING  CARRIERS. 

Liability  of  initial  carrier,  see  Carriers, 
13. 


CONSIDERATION. 

Of  contracts  generally,  see  Contracts, 

1. 
Evidence  of  generally,  see  Evidence.  21. 
41  L.R,A.(N.S.) 


CONSPIRACT. 

Injunction  against,  see  Injunction,  4, 
5. 

Combinations  in  restraint  of  trade, 
commerce,  or  competition,  see  Mo- 
nopoly and  Combinations. 

An  act  providing  that  it  shall  not 
be  unlawful  for  any  two  or  more  persons 
to  unite  to  persuade,  advise,  or  eneoaraf!? 
by  peaceable  means  any  person  or  person* 
to  enter  into  any  combination  for  or  against 
leaving  or  entering  into  the  employment 
of  any  person,  persons,  or  corporation,  does 
not  legitimatize  an  invasion  of  private 
rights,  nor  prevent  the  party  Injured  from 
having  full  redress.  George  Jonas  Glass  Co. 
V.  Glass  Bottle  Blowers  i^so.  ( N.  J.  Err.  k 
App.)  41:  445,  79  Atl.  282,  77  N.  J.  Eq.  219. 

(AiAotated; 

CONSTITUTIONAIi  liAW. 

Power  of  legislature  under  constitution 

to    confer    upon    courts    power    to 

suspend  sentence  of  criminal  dur- 

'  ing   good    behavior,    see    Criminal 

Law,  9,  10. 

Kegulation  of  fishing,  see   Fisheries. 

Right  to  jury,  see  Jury. 

Construction. 

1.  Article  3  of  Minnesota  Constitution, 
providing  that  the  powers  of  government 
shall  be  divided  into  executive,  legislative, 
and  judicial,  etc.,  does  not  apply  to  munici- 
pal governments;  and  neither  its  expressed 
intent  nor  its  spirit  can  be  read  into  Const 
art.  4,  §  36,  so  as  to  extend  the  limitation 
imposed  by  the  latter  on  the  form  of  munic- 
ipal government,  and  thereby  make  it  co- 
extensive with  the  limitation  imposed  by 
the  former  upon  the  form  of  state  govern- 
ment. State  ex  rel.  Simpson  v.  Mankato, 
41:  XXI,  136  N.  W.  264,  117  Minn.  458. 
Separation  of  powers. 

2.  Limitation  by  the  legislature  of  the 
term  for  which  imprisonment  may  be  im- 
posed for  contempt  of  court  is  not  uncon- 
stitutional. Creasy  v.  Hall,  41:  478,  148  S. 
W.  914,  —  Mo.  — . 

Equal  protection  and  prlvileires. 

3.  Statutory  authority  to  take  under 
the  power  of  eminent  domain  a  specified 
parcel  of  property  is  not  unconstitational 
class  legislation.  Southern  R.  Co.  y.  Mem- 
phis, 4x:  8a8,  148  S.  W.  662,  —  Tenn.  — 

4.  A  municipal  ordinance  prohibiting 
the  keeping  of  billiard  or  pool  tables  for 
hire  or  public  use  does  not  deny  the  equal 
protection  of  the  laws  because  hotel  keepers 
are  permitted  to  maintain  a  billiard  or  pool 
room  in  which  their  regular  and  roistered 
guests  may  play.  Murphy  ▼.  People,  41: 
X53,  66  L.  ed.  1229,  32  Sup.  Ct.  Hep.  697. 
225  U.  S.  623. 

6.  A  statute  that  requires  a  certificate 
and  the  answering  of  certain  questions  by 
persons  engaged  in  the  traffic  in  intoxicat- 
ing liquors,  upon  which  the  right  to  con- 
tinue in  such  business  depends,  is  not 
discriminatory  so  as  to  deny  the  equal  pro- 
tection of  the  laws,  because  only  persons  who 
are  engaged  in  the  business  when  the  as- 
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BesBor  makes  his  rounds,  are  required  to 
make  the  certificate  and  answer  the  ques- 
tions. Bloomfield  v.  State,  41 :  726,  00  N.  E. 
309,  —  Ohio  St.  — . 

6.  A  statute  which,  in  effect,  prohibits 
an  alien  from  engaging  in  the  business  of 
trafficking  in  intoxicating  liquors,  enacted 
in  the  exercise  of  the  police  power  of  the 
state,  is  not  in  contravention  of  the  14th 
Amendment  to  the  Federal  Constitution. 
Bloomfield  t.  State,  41:736,  00  N.  £.  300, 
—  Ohio  St.  — . 

7.  A  state  does  not  unconstitutionally 
impair  the  privileges  or  immunities  of  any 
of  its  citizens  by  prohibiting  the  taking  of 
fish  in  the  waters  of  a  certain  harbor,  while 
permitting  them  to  be  taken  in  other  waters 
of  the  state.  State  v.  Tice,  41:  469,  125  Pac. 
168,  60  Wash.  403.  (Annotated) 
Due  process;  right  to  life,  liberty,  and 

property. 

8.  The  proprietor  of  an  existing  billiard 
and  pool  room  is  not  deprived  of  his  prop- 
erty without  due  process  of  law,  contrary 
to  U.  S.  Const.  14th  Amend,  by  the  passage 
of  a  municipal  ordinance  prohibiting  the 
keeping  of  billiard  or  pool  tables  for-  hire 
or  public  use.  Murphy  v.  People,  41:  153, 
56  L.  ed.  1220,  32  Sup.  Ct.  Rep.  607,  226  U. 
S.  623. 

0.  Forbidding  the  operation  near  a  pub- 
lic park  of  a  manufacturing  establishment 
usin^  planes  and  saws  operated  by  power 
deprives  the  owner  of  his  property  without 
compensation  and  without  due  process  of 
law.  St.  Louis  v.  Dreisoerner,  41:  177,  147 
S.  W.  098,  •—  Me.  — . 

10.  An  act  providing  that  those  offering 
special  inducements  to  the  public,  or  to  pro- 
spective purchasers  or  customers  in  trade, 
shall  pay  a  certain  amount  of  such  induce- 
ment or  offer  in  cash  if  such  prospective 
purchaser  or  customer  so  elect  in  lieu  of 
the  sum  promised  in  trade,  and  providing 
a  penalty  for  failure  to  do  so,  is  invalid  as 
an  unconstitutional  deprivation  of  liberty 
and  property.  Kanne  v.  Segerstrom  Piano 
Mfg.  Co.  41:  1041,  137  N.  W.  170,  118  Minn. 
483.  (Annotated) 

11.  A  state  statute  enacted  in  a  state 
which  has  a  2-cent  passenger  fare  law,  re- 
quiring the  railroads  of  the  state  to  carry 
a  member  or  members  of  the  state  Nation- 
al Guard  traveling  in  the  discharge  of  mili- 
tary duties  under  orders,  at  the  rate  of  1 
cent  per  mile,  the  railroad  company  having 
waived  the  defense  that  the  rate  therein 
provided  is  inadequate  compensation  for  the 
transportation  required,  does  not  contra- 
vene either  the  Federal  or  the  state  Consti- 
tution in  that  it  takes  defendant's  proper- 
ty without  compensation  or  without  due 
process  of  law,  or  deprive  it  of  the  equal 
protection  of  the  law.  State  ex  rel.  Simp- 
son V.  Chicago,  M.  &  St.  P.  R.  Co.  41:  524, 
137  N.  W.  2,  118  Minn.  380.       (Annotated) 

12.  A  statute  requiring  all  county  print- 
ing, binding,  and  stationery  work  to  be  done 
in  the  county  for  which  the  work  is  in- 
tended, where  there  are  practical  facilities 
there  for  doing  the  same,  unless  the  charge 
made  be  greater  than  that  made  to  private 
41  l..IUA,(N,S.)  ^ 


individuals,  does  not  interfere  with  or  re- 
strict the  right  of  any  person  to  freely  con- 
tract, nor  does  it  deny  to  any  person  the 
equal  protection  of  the  law,  and  is  not 
therefore  repugnant  to  the  provisions  of 
§  1  of  the  14th  Amendment  to  the  Federal 
Constitution.  Re  Gemmill,  41:  71 1,  110  Pac. 
208,  20  Idaho,  732.  (Annotated) 

13.  A  statute  which  permits  one  apply- 
ing for  the  registration  of  a  land  title  to 
dismiss  the  application  at  any  time  before 
final  decree  is  entered,  upon  such  terms  as 
may  be  fixed  by  the  court,  cannot  be  held 
to  violate  Minn.  Const,  art.  1,  §  8,  declar- 
ing that  there  shall  be  a  remedy  for  every 
wrong,  on  the  ground  that  it  precludes  a 
final  adjudication  of  the  defendant's  claim 
of  title  by  adverse  possession.  Peters  v. 
Duluth,  41:  1044*  137  N.  W.  300,  —  Minn. 

14.  Failure  of  public  authorities  to  es- 
tablish, in  a  proceeding  to  condemn  proper- 
ty for  public  use,  the  necessity  of  the  taking 
as  a  basis  for  assessment  of  damages,  or  to 
accord  the  owner  a  hearing  on  that  (ques- 
tion unless  he  raises  it  on  his  own  initia- 
tive, does  not  deprive  him  of  his  property 
without  due  process  of  law.  Board  of 
Water  Comrs.  v.  Johnson,  41:  10249  84  Atl. 
727,  86  Conn.  151. 

Police  power. 

15.  No  constitutional  property  right  is 
invaded  by  absolutely  prohibiting  the  cast- 
ing of  any  obnoxious  matter  into  any  run- 
ning stream  of  the  state.  People  v.  Hupp, 
41 :  79a,  123  Pac.  651,  —  Colo.  — . 

16.  The  police  power  of  a  state  justifies 
a  municipal  ordinance  prohibiting  the  keep- 
ing of  billiard  or  pool  tables  for  hire  or 
public  use,  but  permitting  hotel  keepers  to 
maintain  a  billiard  or  pool  room  in  which 
their  regular  and  registered  guests  may 
play.  Murphy  v.  People,  41:  153,  56  L.  ed. 
1220,  32  Sup.  Ct.  Rep.  607,  225  U.  S.  623. 

17.  The  state  may  under  its  police  power 
prohibit  the  sale  of  linseed  oil  which  does 
not  answer  the  test  for  purity  recognized 
by  the  United  States  Pharmacopoeia.  Amer- 
ican Linseed  Oil  Co.  v.  Wheaton,  41:  149, 
125  N.  W.  127,  26  S.  D.  60.  (Annotated) 
Impairment  of  contract  obligation. 

18.  A  constitutional  provision  forbidding 
laws  impairing  the  obligations  of  contracts 
does  not  prevent  the  legislature  from  re- 
leasing the  liability  of  a  county  treasurer 
upon  his  bond  for  loss  of  public  funds 
through  the  failure  of  a  bank  in  which  they 
were  deposited,  at  least  where  the  bond  runs 
to  the  state,  and  not  to  the  county.  Miller 
V.  Henry,  41 :  97,  124  Pac.  107,  —  Or.  — , 

(Annotated) 
10.  Making  applicable  to  existing  con- 
tracts of  insurance  which  provide  for  sub- 
rogating the  insurer  to  claims  of  the 
insured  against  those  who  destroy  any  prop- 
erty by  fire,  a  statute  nroviding  that  no 
subrogation  should  be  allowed  if  the  fire 
was  caused  by  a  railroad  company,  would 
unconstitutionally  impair  their  obligation. 
British  America  Assur.  Co.  v.  Colorado  & 
S.  R.  Co.  41:  laoa,  125  Pac.  508,  —  Colo.  — . 

(Annotated) 
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CONSTRUCTION— CONTRACTS. 


CONSTRUCTION. 

Of  conttltution,  see  ConBtitutional  Law, 

1. 
Of  eontnicU  senerally,  lee  Contracts,  9. 
Of  lease,  see  Landlord  and  Tenant,  1. 
Of   mnnicipal   charter,   see   Municipal 

Corporations,  1. 
Of  stotntes,  see  Stotutes,  8-6. 

CONTlAfPT. 

1.  An  answer  hj  a  witness  to  the  grand 
jury  in  response  to  a  question  whether 
or  not  he  had  bought  liouor  at  a  certain 
place  at  a  certain  time,  ^'I  could  not  say. 
Possibly  I  did,"  is  not  a  contempt  render- 
ing him  liable  to  summary  punishment. 
Creasy  v.  Hall,  41 :  478,  148  8.  W.  014,  -— 
Ho.  — w  (Annotated) 
Procedure. 

2.  A  warrant  of  commitment  for  con- 
tempt of  court  in  refusing  to  answer  ques- 
tions as  a  witness  is  not  sufficient  under 
a  statute  requiring  the  particular  circum- 
stances of  the  offense  to  be  set  out,  where 
the  response  of  the  witness  to  the  question 
is  not  shown,  but  merely  the  conclusion  of 
the  court  that  he  refused  to  answer.  Creasy 
y.  Hall,  41 :  478,  148  &  W.  914,  —  Ma  — . 
J^ndgmmt. 

Legislatiye  limitation  of  term  of  im- 
T  risonment  for  contempt,  see  Con- 
bcitutional  Law,  2. 
Beriew    of    commitment    and    release 
from    imprisonment,    see    Habeas 
Corpus. 
8.  A  judgment  committing  one  for  con- 
tempt is  void  where  it  imposes  a  term  of 
punishment  in  excess  of  that  allowed  by 
statute.    Creasy  y.  Hall,  41:  478,  148  8.  W. 
914,  —  Ma  — . 

4.  A  commitment  of  a  witness  to  a  defi- 
nite term  of  imprisonment  for  contempt  in 
refusing  to  answer  questions  is  invalid 
where  the  statute  authorizes  imprisonment 
until  he  giyes  the  required  eyidence.  Creasy 
y.  Hall,  41:  478,  148  8.  W.  914,  —  Ma  — . 

CONTINUANCE. 

Presumption  of  continuance  of  life,  see 
Eyidence,  38. 

The  trial  court  may  properly  contin- 
ue a  personal  injury  case  because  of  the 
refusal  of  the  injured  party  to  submit  to 
an  X-ray  examination  by  a  physician  ap- 
pointed by  the  court  under  statutory  au- 
thority, when  such  an  examination  is  con- 
sidered necessary.  State  ex  rel.  Carter  y. 
Call,  41:  1071,  69  So.  789,  — -  Fla.  — . 

CONTRACTORS. 

As  to  building  contract,  see  Contracts, 
9,  14,  15. 

CONTRACTS. 

Whether  action  one  on  contract  or  in 
tort,  see  Action  or  Suit,  6-9. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  18,  19. 

As   to   coyenants,   see    Coyenants   and 
Conditions. 
41  Ii.R.A.(N.S.J 


Measure  of  damages  aa  to, 
7,  8. 

By  infant,  see  Infants,  2,  3. 

Interest  on  amount  recoyered  aa  dam- 
ages, see  Interest. 

Agent's  authority  aa  to^  see  Principal 
and  Agent,  3-^. 

Liability  of  agent  on,  see  Principal  and 
Agent,  6. 

Specific   performance   of. 
Performance. 


Consideration. 

Eyidence  as  to  eonaideratiom, 
denoe,  21. 

1.  An  agreement  to  reward  one  who  has 
performed  labor  by  a  legacy,  in  eonaidera- 
tion  of  his  forbearing  to  enforce  the  claim 
in  the  lifetime  of  the  promisor,  is  supported 
by  sufllcient  consideration.  Murtha  y. 
Donohoo,  41:  2469  136  N.  W.  158,  149  Wis. 
483. 

Offers  and  their  aooeptance   or   yrith- 
drawal. 

2.  An  undeliyered  written  acoeptanoe 
of  an- offer  to  sell  land,  upon  which  no  pay- 
ment has  been  made,  does  not  bind  the  pur 
chaser,  and  therefore,  since  there  is  00 
mutuality  of  obligation,  the  offer  may  be 
withdrawn.  Hollmgshead  y.  MorriSy  41: 
310,  137  N.  W.  627,  —  Mich.  — . 

Statute  of  frauds. 

3.  A  contract  to  compensate  one  who 
has  performed  senrioes  by  legacy,  in  con- 
sideration of  his  waiying  present  enforce- 
ment of  the  claim,  is  independent,  and  not 
a  new  promise  to  pay  the  old  claim,  with- 
in the  proyision  of  the  statute  that  no  sueli 
promise  shall  take  a  claim  out  of  the  opera- 
tion of  the  statute  of  limitations  unless  in 
writing.  Murtha  y.  Donohoo,  41:  946,  136 
N.  W.  168,  149  Wis.  483. 

4.  Authority  to  fill  in  the  name  of  a 
grantee  in  a  deed  in  a  blank  left  for  that 
purpose  need  not  be  in  writing.  Board  of 
Education  y.  Hughes,  41:  637,  136  N.  W. 
1096,  118  Minn.  404. 

6.  A  contract  by  an  attorney  for  a 
share  of  the  recoyery  as  compensation  in  a 
suit  for  possession  of  real  estate  must  be 
in  writing,  under  the  statute  of  frauds. 
Farrin  y.  Matthews,  41:  184,  124  Pae.  676, 
—  Or.  — ,  (Annotated) 

6.  An  agreement  to  place  the  title  to 
property  owned  by  one  party,  in  a  part- 
nership to  be  formed  for  the  purpose  of 
deyeloping  and  selling  it  at  a  profit,  is  one 
for  the  sale  of  lands,  and  must  be  in  writ- 
ing under  the  statute  of  frauds.  Burgwyn 
y.  Jones,  42 :  lao,  76  8,  E.  188,  —  Va.  — ^.  * 

7.  A  contract  binding  under  the  stat- 
ute of  frauds  is  effected  by  the  receipt  by 
an  auctioneer  of  a  percentage  of  the  bid  fw 
property  offered  by  him  for  sale,  and  the 
deliyeiT  by  him  to  the  bidder  of  a  bill  of 
sale  of  the  property,  which  adcnowledges 
receipt  of  the  money  paid.  Meyer  t.  Red- 
mond, 41 :  675,  98  N.  S.  906,  205  N.  T.  478. 

8.  The  performance  by  an  attorney  of 
the  senrices  which  result  in  a  recoyery  of 
real  estate  is  x|ot  such  performance  of  as 
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agreement  for  a  share  of  the  recovery  as 
compenBation  aa  to  take  the  eaae  out  of 
the  statute  of  frauds.    Farrin  t.  Matthews, 
41:  X84,  124  Pac.  676,  —  Or.  — . 
Construction. 

Construction  of  lease,  see  Landlord  and 
Tenant,  1. 

0.  A  provision  in  a  building  contract 
authorizing  forfeiture  of  the  contract  with 
retention  of  moneys  already  earned,  leaving 
the  contractor  liable  for  the  expense  of  com- 
pleting the  work,  for  his  failure  ''promptly 
and  properly  to  proceed  with  and  complete 
the  work/'  will  not  be  construed  as  apply- 
ing merely  to  failure  to  progress  the  work, 
where  another  clause  of  the  contract  pro- 
vides that  for  such  failure  the  owners  may 
increase  the  force  at  the  contractor's  ex- 

rense.     Brady  v.  Oliver,  41:  60,  147  S.  W. 
135,  125  Tenn.  595. 
Validity;  pnblic  policy. 

Combinations  between  several  persons 
or  corporations  in  restraint  of 
trade  or  commerce,  see  Monopoly 
and  Combinations. 

10.  A  municipal  corporation  cannot  eon- 
tract  to  exempt  an  owner  of  property  abut- 
ting on  a  portion  of  a  proposed  street 
improvement,  from  assessment  for  the  im- 
provement, in  consideration  of  his  donating 
land  necessary  for  the  enterprise  and  bring- 
ing the  street  adjoining  his  property  to 
grade  at  his  own  expense.  H.  S.  Turner 
Invest.  Co.  ▼.  Seattle,  41:  78X,  126  Pac.  426, 

—  Wash.  — .  (Annotated) 

11.  The  courts  will  not  enforce  a  con- 
tract to  sell  seed  to  a  partnership  formed 
by  the  principal  buyers  of  that  commodity 
to  control  the  market  and  suppress  com- 
petition by  fixing  the  price  to  be  paid  for 
the  uncleaned  seed,  the  distribution  among 
themselves  of  offerings,  and  the  price  at 
which  it  shall  be  sold.  Brent  v.  Gay,  41: 
X034,  149  S.  W.  915,  149  Ky.  615. 

(Annotated) 

12.  A  lessee  of  property  to  be  used  for 
the  illegal  sale  of  intoxicating  liquor  who 
is  compelled  to  pay  a  rent  note  because  of 
its  transfer  by  the  lessor  to  an  innocent 
holder  cannot  hold  the  lessor  liable  for  the 
amount  paid,  on  the  theory  that  the  nego- 
tiation of  the  invalid  note  was  wrongful. 
Koepke  ▼.  Peper,  41:  773^  136  N.  W.  902, 

—  Iowa,  — . 
Performance;  brea<di. 

Measure   of   compensation    for   breach 

of,  see  Damages,  7,  8. 
Sufficient  of  proof  in  action  for  breach, 

see  Evidence,  30. 
Injunction   against  attempt  to  induce 

breach  of  contract,  see  Injunction, 

1,  2,  6,  6. 

13.  A  carrier  which  contracted  to  give 
annual  passes  in  consideration  of  a  grant 
of  land  is  not  liable  in  damages  for  refusal 
of  further  passes  before  the  expiration  of 
the  contract  period,  in  obedience  to  a  stat- 
ute making  the  giving  of  passes  illegal. 
Cowley  V.  Northern  P.  R.  Co.  41:  559,  123 
Pac.  998,  68  Wash.  558.  (Annotated) 
41  L.R.A.(N.S.) 


Cliange  or  eztingalshnient. 

Notice  of  intent  to  rescind  given  to 
bankrupt  during  interval  between 
adjudication  in  bankruptcy  and 
appointment  of  trustee,  see  Bank- 
ruptcy, 4. 

14.  The  owner  cannot  annul  a  building 
contract  of  which  time  is  a  material  part, 
four  months  before  the  expiration  of  the 
time  limit,  because  of  anticipation  that  the 
contractor  will  not  be  able  to  complete  the 
work  in  time,  if  the  contractor  is  actively 
engaged  in  the  prosecution  of  the  work, 
with  a  large  equipment,  unless  it  clearly 
appears  that  the  contractor  cannot  perform 
the  work  within  the  time  limited,  and  that 
his  failure  will  be  so  material  as  to  make 
his  performance  essentially  different  from 
his  promise.  Brady  v.  Oliver,  41:  60,  147 
S.  W.  1185,  125  Tenn.  595.  (Annotated) 
Actions;  defenses. 

See  also  supra,  13. 

15.  The  owner  who  wrongfully  rescinds 
a  building  contract  before  the  time  pro- 
vided for  its  expiration  cannot  avoid  lia- 
bility for  damages,  on  the  theory  that  it 
would  have  cost  the  contractor  more  than 
the  contract  price  to  complete  it;  but  the 
contractor  is  entitled  to  recover  on  quantum 
meruit  for  the  service  performed  to  the 
time  of  rescission.  Brady  v.  Oliver,  41 :  Go, 
147  S.  W.  1135,  125  Tenn.  595. 

Public  contract. 

Constitutionality  of  statute  requiring 
county  work  to  be  done  within 
the  county,  see  Constitutional  Law, 
12. 

Statute  requiring  all  county  printing, 
binding,  etc.,  to  be  done  within 
county  as  interference  with  inter- 
state commerce,  see  Commerce. 

As  to  municipal  contracts  generally, 
see  Municipal  Corporations,  6. 

Reoovez^  on  quantum  valebant,  see  Mu- 
nicipal (Corporations,  6. 

Taxpayer's  right  to  examine  papers  on 
which  commission  acted  in  award- 
ing contract,  see  Records  and  Re- 
cording Laws,  2. 

16.  A  statute  requiring  all  county  print- 
ing, binding,  and  stationery  work  to  be 
done  in  the  county  for  which  the  work  is 
intended,  where  there  ai:e  practical  facili- 
ties for  doing  the  same,  unless  the  charge 
made  be  greater  than  that  made  to  private 
individuals,  without  making  any  provision 
for  competitive  bidding,  is  not  in  violation 
of  any  public  policy.  Re  Gemmill,  41: 
71  Xy  119  Pac.  298,  20  Idaho,  732. 

(Annotated) 

CONTRIBUTION  AND  INDEMNITY. 

Between  stockholders,  see  Action  or 
Suit,  5. 

CONVBRSION. 

See  Trover. 

CONVICTS. 

Trial  for  other  offense  for  one  serving 
term  of  imprisonment,  see  Crimi- 
nal Law,  1,  2. 
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COPYRIGHT. 

1.  The  acceptance  by  a  publisher  of  a 
story  offered  for  publication,  and  his  pay- 
ment therefor  in  full,  vests  in  him  the 
rights  of  dramatization,  as  against  the 
claims  of  the  author.  Dam  v.  Kirk  La 
Shelle  Co.  41:  xooa,  175  Fed.  902,  09  C.  C. 
A.  392.  (Annotated) 

2.  The  copyright  of  a  number  of  a 
magazine  with  a  proper  notice  thereof  on 
the  front  page  will  cover  a  story  published 
therein  which  is  owned  by  the  publisher, 
and  entitle  him  to  the  exclusive  right  of 
translation  and  dramatization.  Dam  v. 
Kirk  La  Shelle  Co.  41:  xooa»  176  Fed.  902, 
99  C.  C.  A.  392. 

Infringement. 

Measure  of  damages  for,  see  Damages, 
15. 

3.  A  court  of  equity  cannot  compel  the 
owner  of  an  infringed  copyright  to  take 
damages  instead  of  profits,  against  his  will. 
Dam  V.  Kirk  La  Shelle  Co.  41:  xooa,  175 
Fed.  902,  99  C.  C.  A.  392. 

i.  The  copyright  of  a  story  is  infringed 
by  expanding  it  into  a  play,  the  theme  of 
each  being  the  same,  although  the  language 
and  names  of  characters  in  the  two  are  dif- 
ferent, and  incidents  are  found  in  the  play 
which  are  not  in  the  story.  Dam  v.  Kirk 
La  Shelle  Co.  41:  xoos,  176  Fed.  902,  99  C. 
C.  A.  392. 

CORPORATIONS. 

Acknowledgment  of  bill  of  sale  by,  be- 
fore stockholder,  see  Acknowledg- 
ment, 1. 

Nature  of  action  by  stockholder,  see 
Action  or  Suit,  5. 

Priority  of  attachment  over  lien  of 
conditional  bill  of  sale  attested 
before  notary  who  is  also  a  stock- 
holder, see  Attachment,  3,  4. 

Enforeement  by  courts  of  other  state 
of  statute  as  to  liability  for  fail- 
ure to  file  report,  see  Conflict  of 
Laws,  6,  7. 

Mandamus  to,  see  Mandamus. 

Contracts;  nltra  vires. 

1,  Where  a  national  bank,  through  its 
agent,  in  carrying  out  a  bridge  contract  of 
its  debtor,  the  proceeds  of  which  contract 
were  received  by  the  bank,  incurred  an  in- 
debtedness, the  bank  having  received  the 
benefit  of  the  property  for  which  the  in- 
debtedness was  incurred,  is  estopped  to  deny 
its  liability  therefor,  although  the  carry- 
ing out  of  the  contract  was  ultra  vires;  and 
it  is  immaterial  whether  the  bank  made  a 
profit  or  sustained  a  loss  in  the  transac- 
tion. Shawnee  Nat.  Bank  v.  Puroell  Whole- 
sale Grocery  Co.  41 :  494,  124  Pac.  603,  — 
Okla.  — . 
Officers;  meetings. 

Acceptance  of  stock  from  officer  in  pay- 
ment of  his  individual  debt,  see  in- 
fra, 6-7. 

Evidence  on  question  of  authority,  see 
Evidence,  11. 

Notice    of    termination    of   agency    of 
president,  see  Notice,  1. 
41  L.R.A.(N.S.) 


2.  Where  the  president  of  a  tradinf 
corporation,  who  apparently  haa  tbe  g«i- 
eral  management  and  control  of  its  busi- 
ness and  who  has  indorsed  notes  and  paid 
the  proceeds  thereof  to  the  corporation  br 
his  check  as  president^  and  haa  effeet€i! 
other  transactions  such  aa  ordinarily  fall 
within  the  province  of  the  president  of  sncfa 
a  corporation,  with  the  approval  or  ac- 
quiescence of  the  directors,  indorsed  a  note 
to  a  bank  which  had  knowledge  of  his 
transactions  for  the  company,  such  indorse- 
ment is  within  his  apparent  authority,  and 
binds  the  corporation  in  favor  of  the  bank 
which  is  relying  in  good  faith  upon  sadi 
authority;  and  the  fact  that  the  notes  and 
checks  of  the  company  were  g^enerally  signed 
by  the  treasurer  and  countersigDed  by  the 
president  is  of  no  importance  when  it  ia 
not  shown  that  indorsements  wrere  mad« 
otherwise  than  the  president  made  them  ia 
this  instance.  Union  Bank  &  T.  Co.  v. 
Long  Pole  Lumber  Co.  41 :  663,  74  S.  E.  674. 
70  W.  Va.  668. 

3.  A  corporation  whose  president  haa 
accepted  from  a  bank  a  note  indorsed  br 
such  corporation,  in  renewal  of  which  a 
new  note  is  made  and  indorsed  to  the  bank 
by  such  president,  which  act  ia  claimed  to 
have  been  unauthorized,  having  obtained 
the  benefit  of  a  release  from  its  liability 
on  the  surrendered  note,  cannot  deny  tlH* 
authority  of  its  president  to  indorse  the 
renewal  note,  without  firat  having  restored 
to  the  bank  the  old  notes  or  paid  the  valne 
thereof.  Union  Bank  k  T.  Co.  v.  Long  Pole 
Lumber  Co.  41 :  663,  74  8.  E.  674,  70  W. 
Va.  668. 

4.  Under  a  statute  permitting  the  crea- 
tion of  bonded  indebtedness  of  a  corpora- 
tion upon  the  unanimous  vote  of  the  board 
of  directors,  the  unanimous  vote  of  a 
quorum  present  at  a  regular  meeting  of  the 
board  is  sufficient.  Tidewater  8.  R.  Co.  t. 
Jordan,  41:  130,  124  Pac  716,  —  Gal.  — 

(Annotated) 
Transfer  of  stock. 

6.  One  who  takes  corporate  stock  frora 
an  officer  in  payment  of  his  individual  debt 
without  securing  a  record  of  the  transfer 
on  the  books  of  the  corporation,  is  bound 
by  a  judgment  in  favor  of  the  corporation 
against  the  record  owner  canceling  the 
stock  for  wrongful  issuance,  where  the  stat- 
ute provides  that  no  transfer  of  such  stock 
shall  be  valid  except  between  the  parties, 
until  the  same  shall  have  been  entered  upon 
the  books  of  the  corporation. .  Whitfield  v. 
Nonpariel  Consol.  Copper  Co.  41:  187,  123 
Pac.  1078,  67  Wash.  286. 

6.  One  taking  corporate  stock  as  col- 
lateral for  the  debt  of  an  officer  who,  al- 
though having  authority  to  issue  such 
stock,  issued  the  particular  certificate 
fraudulently  and  without  authority,  with- 
out placing  a  record  of  the  transfer  upon 
the  books  of  the  corporation,  is  not  entitled 
to  protection  as  a  bona  fide  holder  for 
value,  if  the  statute  provides  that  no  trans- 
fer of  corporate  stock  shall  be  valid  except 
between  tne  parties  thereto  until  it  is  en- 
tered on  the  books  of  the  corporation.  Whit- 
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field  V.  Nonpariel   Consol.  Copper  Co.  41: 
187,  123  Pac.  1078,  67  Wash.  286. 

(Annotated) 
7.  One  who  takes  corporate  stock  from 
an  officer  having  authority  to  issue  the 
same,  in  payment  of  his  individual  debt, 
cannot  hold  the  company  estopped  from 
questioning  the  rightfulness  of  the  issuance 
of  the  particular  certificate  so  transferred. 
Whitfield  V.  Nonpariel  Consol.  Copper  Co. 
41:  187,  123  Pac.  1078,  67  Wash.  286. 

COSTS  AND  FEES. 

In  the  absence  of  a  statute  allowing 
it,  a  successful  plaintiff  is  not  entitled  to 
recover  his  attorneys'  fee,  even  in  an  ac- 
tion  for  damages  on  account  of  the  de- 
fendant's fraud  or  malicious  misconduct. 
Evans  v.  Central  L.  Ins.  Co.  41:  1130,  125 
Pac.  86,  87  Kan.  641. 

COTENANCY. 

As  to  partition  of  interests,  see  Par- 
tition. 

COUNTIES. 

Bonds  of  officers  of,  see  Bonds,  3  4. 

Statute  requiring  all  county  printing, 
binding,  etc.,  to  be  done  within 
county  as  interference  with  inter- 
state commerce,  see  Commerce; 
Constitutional  Law,  12;  Contracts, 
16. 

Mechanics'  lien  on  county  jail,  see 
Mechanics'  Liens,  4. 

Failure  of  county  auditor  to  give  no- 
tice of  tax  sale,  see  Taxes,  3. 

Prescriptive  right  to  take  water  from 
springs  in  highway,  see  Waters,  6. 

A  statute  requiring  the  presentation 
of  elaims  against  counties  to  the  board  of 
commissioners  before  suit  can  be  brought 
on  them  does  not  apply  to  suits  to  enjoin 
interference  with  water  rights  or  to  quiet 
title  to  real  estate.  Kiser  v.  Douglas  Coun- 
ty, 41:  1066,  126  Pac.  622,  —  Wash.  —. 

COURTS. 

Encroachment  on  judicial  power,  see 
Constitutional   Law,  2. 

Contempt  of,  see  Contempt. 

Judicial   notice   by,  see  Evidence,   1-3. 

Power  to  suspend  sentence,  see  Crimi- 
nal Law,  8-10. 

Relation  to  other  departments  of  gov- 
ernment. 

1.  The  court  has  no  power  to  refuse  to 
apply  to  the  proprietor  of  an  hotel,  a  stat- 
ute making  it  a  penal  offense  to  discharge 
any  refuse  matter  into  a  running  stream, 
on  the  theory  that  an  act  of  that  character 
is  a  mere  technical  violation  of  the  statute, 
and  not  embraced  by  it.  People  t.  Hupp, 
41:  79a,  123  Pac.  651,  —  Colo.  — . 

2.  Courts  have  no  inherent  power  to 
interfere  with  the  judgment  of  committees 
and  tribunals  of  established  political  par- 
ties with  respect  to  the  filing  of  notifica- 
tions of  candidacy  at  a  primary  election. 
Roussel  y.  Dornier,  41:  557,  67  So.  272,  129 
La.  930. 
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Ort^nal  jurisdiction  of  appellate  court. 

3.  Where  the  office  of  the  attorney 
general  has  rendered  an  opinion  declaring 
a  statute  providing  for  the  enrolment  of 
electors  in  parties  for  the  purpose  of  pri- 
mary elections  unconstitutional,  and  cer- 
tain ofiSoers  are  about  to  commence  their 
duties  under  such  statute,  and  are  ignorant 
whether  to  follow  the  opinion  of  the  attor- 
ney general  or  the  statute,  thereby  causing 
a  want  of  state-wide  uniformity  in  suffrage 
proceedings  and  consequent  doubt  as  to 
the  legality  of  the  nominations  made  at 
primary  elections,  a  proper  condition  exists 
for  the  exercise  of  the  original  jurisdiction 
of  a  court  of  last  resort  to  determine  by 
mandamus  the  construction  of  such  law. 
State  ex  rel.  Miller  v.  Flaherty,  41:  132, 
136  N.  W.  76,  —  N.  D.  — . 

COVENANTS  AND  CONDITIONS. 

In  lease,  see  Landlord  and  Tenant,  2. 
Laches  in  suing  for  violation  of  cove- 
nant, see  Limitation  of  Actions,  1. 

1.  That  the  owners  of  three  out  of 
forty-four  dwelling  on  a  street,  all  subject 
to  a  common  restriction,  have  violated  their 
covenants  not  to  use  the  buildings  for  other 
than  private  residences,  by  letting  rooms 
and  furnishing  meals  at  various  times 
without  givinff  public  notice  thereof,  does 
not  show  such  a  change  in  the  neighbor- 
hood as  to  avoid  the  restriction  in  favor  of 
the  owner  of  another  house.  Sayles  v. 
Hall,  41:  625,  96  N.  E.  712,  210  Mass.  281. 

2.  A  restriction  in  a  deed  limiting  the 
building  upon  the  premises  to  a  ''dwelling 
house  to  be  used  exclusively  as  a  residence 
for  a  private  family"  is  violated  by  the 
keeping  of  boarders  and  roomers  to  the 
number  of  twelve  at  a  time  upon  the  prem- 
ises. Sayles  v.  Hall,  41:  615,  96  N.  £.  712, 
210  Mass.  281.  (Annotated) 

3.  A  charitable  home  for  aged  persons 
and  orphans  is  not  a  business  within  the 
meaning  of  a  restrictive  covenant  forbid- 
ding the  use  of  any  lot  in  a  particular 
tract  of  land  for  any  certain  specified 
trades,  manufactories,  or  shows,  each  one 
of  which  is  either  inherently  dangerous, 
notoriously  offensive,  obnoxious  to  the 
moral  sense,  or  attractive  to  crowds  of 
people,  "or  any  other  trade  or  business 
dangerous  or  offensive  to  the  neighboring 
inhabitants."  Easterbrook  v.  Hebrew 
Ladies'  Orphan  80c.  41:6x5,  82  Atl.  561, 
85  Conn.  289.  (Annotated) 

CRIMINAIi   LAW. 

Action,  whether  civil  or  criminal,  see 
Action  or  Suit,  4. 

Review  of  verdict  on  appeal,  see  Ap- 
peal and  Error,  9. 

Bail  and  recognizance,  see  Bail  and 
Recognizance. 

Enforcing  penal  statute  of 'other  state, 
see  Conflict  of  Laws,  6,  7. 

Discretion  of  courts  in  applying  penal 
statute,  see  Courts,  1. 

Presumptions  and  burden  of  proof,  see 
Evidence,  4. 
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Hearsay  evidence,  see  Evidence,  IS. 

Sufficiency  of  proof,  see  Evidence, 
35-39. 

Admissibility  of  evidence  under  plead- 
ing, see  Evidence,  40. 

Injunction  against  criminal  acts,  see 
Injunction,  7. 

Violation  of  compulsory  education 
law,  see  Schools. 

Strict  construction  of  penal  statute, 
see  Statutes,  3. 

Application  to  criminal  cases  of  statute 
authorizing  answers  to  particular 
questions  to  control  general  ver- 
dict, see  Trial,  8. 

Competency  of  wife,  as  witness  against 
husband  in  criminal  case,  see 
Witnesses,  2. 

See  also  Animals;  Bigamy;  False 
Pretenses;  Habeas  Corpus; 
Larceny. 

1.  That  one  is  serving  a  term  of  im- 
prisonment under  sentence  of  court  for 
crime  will  not  prevent  his  being  brought  be- 
fore the  court  and  placed  on  trial  for  a 
capital  offense  committed  before  the  im- 
position of  the  sentence  under  which  he  is 
serving.  Re  Tranmer,  41:  1095,  120  Pac. 
837,  —  Nev.  — .  ( Annotated ) 

2.  The  trial  upon  a  second  charge  of 
one  who  is  servins  a  term  of  imprisonment 
under  sentence  of  court  is  not  prevented 
by  a  statute  which  provides  that  if  one 
has  been  convicted  of  two  or  more  of- 
fenses before  judgment  on  either,  the  judg- 
ment may  be  that  the  imprisonment  upon 
any  one  may  commence  at  the  expiration 
of  the  imprisonment  upon  any  other  of  the 
offenses,  at  least,  where  the  statute  pro- 
vides for  a  person  serving  a  term  of  im- 
prisonment being  brought  before  the  court 
when  necessary.  Re  Tranmer,  41:1095, 
126  Pac.  337,  —  Nev.  — . 

Right  to  speedy  trial. 

8.  The  constitutional  rights  of  one  ac- 
cused of  murder  to  a  speedy  trial  are  not 
denied  because  he  was  not  placed  on  trial 
at  tiie  first  term  after  the  indictment  if 
the  cause  was,  without  objection  on  his 
puiy  put  over  the  term  to  allow  his  trial 
on  another  indictment,  "upon  which  he  was 
convicted  and  sentenced  to  imprisonment. 
Be  Tranmer,  41 :  Z095,  126  Pac.  337,  —  Nev. 

Xeoesaity  of  indictment,   presentment, 
or  information. 

As  to  requisites  and  sufficiency  of  in- 
dictn^nt,  inform|Ltion,  and  com- 
plaint, see  Indictment,  Ac. 

4.  Although  the  court  might  replace 
v«ith  a  copy  an  indictment  lost 'from  the 
files  after  accused  was  arraigned  and  the 
trial  had  bq|^,  yet  its  failure  to  do  so 
will  not  prevent  the  receiving  of  the  verdict 
or  the  pronouncing  of  judgment  thereon, 
since  the  rights  of  accused  can  be  protected 
by  the  substitution  of  the  copy  afterwards. 
State  T.  Ireland,  41:  1079^  83  Atl.  453,  — 
Ifo.  — w  (Annotated) 

41  LJLA.(NJ9.) 


Pleadings;  motions;  demnrr^. 

Admissibility  of  evidence  under  plead- 
ing, see  Evidence,  40. 
See  mISo  infra,  6. 

5.  Although  a  plea  of  ftoio  eotUemden 
cannot  be  employed  where  the  punishment 
must  be  imprisonment,  it  may  be  allowed 
in  a  prosecution  for  violation  of  the  in- 
ternal revenue  laws,  containing  several 
counts  in  an  indictment  under  B<HDe  of 
which  the  punishment  must  or  may  be  im- 
prisonment, if  under  other  counts  the 
punishment  could  be  fine  alone,  since  it 
might  be  regarded  as  in  the  nature  of  s 
compromise  between  the  prosecution  and 
defendant.  Tucker  v.  United  States,  41 :  70^ 
196  Fed.  260,  —  C.  C.  A.  — .  (Annotated) 
Sentence  and  punishment. 

Prejudicial  error  in  sentence,  see  Ap- 
peal and  Error,  19. 

Beversal  of  conviction  where  part  of 
sentence  is  illegal,  see  Appeal  and 
Error,  19. 

In  contempt  proceeding,  see  Contempt, 
3,  4. 

6.  A  plea  of  guilty  to  an  indictment 
charging  oftrglary  and  receiving  stolen 
property  will  support  a  sentence  for  hnif- 
lary,  if  the  evidence  shows  accused  to  have 
been  guilty  of  that  crime,  although  tiieie 
was  but  a  single  transaction  and  he  eonid 
not  therefore  be  guilty  of  both  crimes. 
People  v.  Cbtt,  41:  1209,  99  N.  E.  357,  255, 
111.  203. 

7.  Sterilization  by  means  of  vasectomy, 
which  can  be  performed,  without  pain  or 
danger,  in  a  few  moments,  is  not  a  cmel 
punishment  so  to  render  it  unconstitutional 
when  applied  to  a  person  convieted  of 
statutoiy  rape.  State  v.  Feilen,  41: 418, 
126  Pac.  75,  —  Wash.  — .         (Annotated) 

8.  The  fact  that  the  ConstitntioB 
places  in  the  governor  power  to  ^rant  re- 
prieves and  pardons  "after  conviction"  does 
not  limit  his  authority  to  cases  in  which 
the  court  has  pronounced  judgment,  so  as 
to  authorize  conferring  upon  the  court  prior 
to  that  time  jurisdiction  to  remit  punish- 
ment by  a  suspension  of  sentence.  Snod- 
grass  v.  State,  41:  1144,  160  S.  W.  162,  — 
Tex.  Crim.  Bep.  — , 

9.  Power  to  suspend  sentence  on  per- 
sons convicted  for  crime,,  during  eood  be- 
havior, and  ultimately  to  annul  the  judg- 
ment of  conviction,  cannot  be  conferred 
upon  courts  where  the  Constitution  requires 
the  passing  of  laws  depriving  peraons  con- 
victed of  such  crimes  of  certain  civil  rights. 
Snodgrass  v.  State,  41:  1x44,  150  S.  W. 
162j  —  Tex.  Crim.  Bep.  — ^. 

10.  Under  a  Constitution  conferring 
upon  the  governor  power  to  grant  reprieves 
and  pardons,  the  legislature  cannot  confer 
upon  th»  court  power  to  remit  the  punish- 
ment upon  a  verdict  finding  one  gmlty  of 
crime  and  imposing  imprisonment  u^on 
him,  by  suspending  its  execution  dunng 
good  behavior  and  finally  annulling  thecoo' 
vietion.  Snodsrass  v.  State,  41:  1144,  1$0 
S.  W.  162,  —  Tex.  Crim.  Bep.  — % 
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CROPS. 

Right  to  on  re-entry  by  landlord,  see 
Landlord  and  Tenant,  6. 

When  right  of  action  for  injury  to,  ac- 
crues, see  Limitation  of  Actions,  2. 

Injury  to,  by  overflow  of  water,  see 
Waters,  1. 

CRUBIi     AND     UNUSUAIi     PUNISH- 
MENT. 

See  Criminal  Law,  7. 

CRUSIiTY  TO  ANIBIAIiS. 

See  Animals. 

CUSTODY. 

Of  child,  see  Infants,  1. 

CUSTOM. 

Evidence  of  generally,  see  Evidence,  16. 

DAMAGES. 

Prejudicial  error  as  to  measure  of,  see 
Appeal  and  Error,  20. 

Increasing  damages  on  appeal,  see  Ap- 
peal and  Error,  21. . 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  6. 

Judicial  notice  as  to  value  of  child's 
services,  see  Evidence,  3. 

Sufficiency  of  proof  as  to,  see  Evidence, 
30. 

Interest  as,  see  Interest. 

Question  for  jury  as  to,  see  Trial,  6, 6. 

Failure  to  itemize  in  pleading,  see 
Pleading,  6. 

Preventing  unnecessary  amonnt. 

1.  A  lessee  of  property  with  covenant 
for  renewal  is  not  bound,  upon  notification 
of  anticipatory  breach  of  the  covenant,  to 
accept  an  offer  of  a  renewal  at  an  in- 
creased rental  prior  to  the  time  for  incep- 
tion of  the  new  term,  in  order  to  minimize 
the  covenantor's  damages.  Neal  v.  Jeffer- 
son, 41 :  387,  90  N.  E.  334,  212  Maas.  517. 
Exemplary  or  punitive. 

2.  To  authorize  a  jud^ent  for  exem- 
plary damages,  in  an  action  sounding  in 
tort,  the  proof  must  show  some  element  of 
fraud,  malice,  or  oppression.  The  act  which 
constitutes  the  cause  of  action  must  be 
actuated  by  or  accompanied  with  some  evil 
intent,  or  must  be  the  result  of  such  gross 
negligence — such  disregard  of  anotlier's 
right-— as  is  deemed  equivalent  to  such  in- 
tent. Ft.  Smith  &  W.  R.  Co.  v.  Ford,  41: 
745,  126  Pac.  746,  —  Okla.  — . 

3.  The  law  in  reference  to  the  damages 
recoverable  in  an  action  for  breach  of 
promise  of  marria^o  is  analogous  to  that 
in  actions  for  torts,  and  exemplary  dam- 
ages may  be  awarded  upon  like  grounds. 
Baumle  v.  Verde,  41 :  840,  124  Pac.  1083,  — 
Okla.  — .  (Annotated) 

4.  Under  a  statute  providing  that  ex- 
emplary or  punitive  damages  are  allowable 
only  where  the  defendant  has  been  guilty 
of  oppression,  fraud,  or  malice,  actual  or 
presumed,  a  plaintiff  in  an  action  for  breach 
of  promise  of  marriage  is  not  entitled  to 
exemplary  damages  upon  a  simple  refusal 
41  L.R.A.(N.S.) 


on  the  part  of  the  defendant,  without  legal 
excuse,  to  carry  out  the  contract  of  mar- 
riage. Baumle  v.  Verde,  41 :  840,  124  Pac. 
1083,  —  Okla.  — . 

5.  For  wrongfully  placing  a  white  pas- 
senger in  a  car  set  ai>art  for  colored  per- 
sons, to  'her  mortification  and  humiliation, 
so  that  actual  damages  might  be  awarded, 
punitive  damages  may  be  awarded  although 
actual  damages  are  not  awarded.  Louisville 
A  N.  R.  Co.  V.  Ritchel,  41:  958,  147  S.  W. 
411,  148  Ky.  701. 

6.  A  carrier  is  liable  for  exemplary 
damages  where  a  negligent  failure  of  its 
servants  to  discharge  a  passenger  at  desti- 
nation was  accompanied  by  insolence  and 
indifference  to  the  passenger's  rights.  Ft. 
Smith  &  W.  R.  Co.  v.  Ford,  41 :  745,  126 
Pac.  746,  —  Okla.  — .  (Annotated) 
On  contracts  generally. 

Interest  on   amount  recovered  as,  see 
Interest. 

7.  Only  the  reasonable  value  of  the 
services  can  be  recovered  under  an  agree- 
ment in  consideration  of  past  services,  to 
give  the  promisee  a  legacy  of  a  specified 
amount.  Murtha  v.  Donohoo,  41:  246,  130 
N.  W.  158,  149  Wis.  483.  (Annotated) 

8.  The  damages  for  breach  of  covenant 
to  renew  a  lease  of  property  used  for  and 
best  adapted  to  the  purposes  of  a  hotel  is 
the  difference  between  the  agreed  rent  and 
the  value  of  the  property  for  such  use  for 
the  agreed  term.  Neal  v.  Jefferson,  41:387, 
99  N.  E.  334,  212  Mass.  617. 

Failure  In  duty  to  passenger. 

Punitive  damages,  see  supra,  6,  6. 

9.  Three  thousand  seven  hundred  and 
fifty  dollars  is  not  excessive  to  award  as 
actual  and  punitive  damages  for  placing  a 
young  white  woman  of  culture  and  refine- 
ment in  a  car  set  apart  for  colored  passen- 
gers, in  a  rude  and  insulting  manner, 
causing  her  to  suffer  a  nervous  shock. 
Louisville  &  N.  R.  Co.  v.  Ritchel,  41:  958, 
147  S.  W.  411,  148  Ky.  701. 

Injury  to  personal  property. 

10.  Under  a  statute  providing  that, 
where  a  person  whose  property  is  injured 
through  the  negligence  of  a  railroad  com- 
pany is  himself  negligent,  the  damages  re- 
coverable shall  be  diminished  or  increased 
by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  such  person,  a  re- 
covery of  $1,000  for  the  destruction  at  a 
railroad  crossing,  of  an  automobile  valued 
at  $1,600,  is  excessive,  where  the  driver  of 
such  machine,  was  operating  it  at  20  miles 
an  hour,  on  a  country  road,  and  had  his 
attention  engaged  in  passing  some  teams  in 
the  highway,  at  a  point  wliere  it  crosses 
the  railroad  track,  of  which  crossing  the 
owner  knew,  although  notice  of  the  ap- 
proach of  the  train  was  not  given  by  the 
bell  or  whistle  of  the  engine,  but  the  ap- 
proach of  the  train  could  have  been  seen 
several  hundred  yards  away.  Atlantic 
Coast  Line  R.  Co.  v.  Wier,  41 :  307,  68  80. 
641,  —  Fla.  — . 

11.  Five  hundred  dollars  is  a  proper 
amount  to  be  awarded  for  loss  of  a  manu- 
script manual  on  Greek  grammar,  where  it 
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might  be  reproduced  in  two  years  by  de- 
voting such  time  to  the  work  as  a  teacher 
might  find  at  his  disposal.  Wood  t.  Cunard 
S.  S.  Co.  41:  371,  392  Fed.  293,  112  C.  C. 
A.  561. 
Kniinent  domain  cases. 

12.  The  structural  value  of  the  build- 
ings may  be  considered  in  arriving  at  the 
amount  to  be  awarded  as  damages  for  the 
rondenmation  of  real  estate,  where  the 
buildings  are  well  adapted  to  the  kind  of 
land  on  which  they  are  erected,  and  en- 
hance its  value.  Re  New  York,  41:  411,  91 
N.  E.  278,  198  N.  Y.    84.  (Annotated) 

13.  The  compensation  to  be  allowed  a 
railroad  company  for  the  taking  of  its 
switch  yards  for  park  purposes  includes  not 
only  the  value  of  the  land  as  land,  but  its 
value  in  connection  with  the  uses  to  which 
it  is  being  devoted,  such  as  the  effect  of  the 
taking  on  the  traffic  of  the  road,  but  dis- 
regards the  cost  of  establishing  other 
yards.  Southern  R.  Co.  v.  Mempnis,  41: 
828,  148  S.  W.  662,  —  Tenn.  — . 

Patent  and  copyright  cases. 

Presumption  and  burden  of  proof,  see 
Evidence,  7. 

14.  Such  part  only  of  the  commingled 
profits  are  as  attributable  to  the  use  of  his 
invention  can  be  recovered  by  the  patentee 
in  a  suit  against  an  infringer  who  has 
added  noninfringing  and  valuable  improve- 
ments contributing  to  the  profits.  vVest- 
inghouse  Electric  &  ^^R*  Co.  v.  Wagner 
Electric  &  Mfg.  Co.  41:653,  32  Sup.  Ct. 
Rep.  691,  56  L.  ed.  1222,  225  U.  S.  604. 

15.  The  owner  of  a  copyrighted  story  is 
entitled  to  the  profits  accruing  from  the 
production  of  an  unauthorized  dramatiza- 
tion of  it.  Dam  v.  Kirk  La  Shelle  Co.  41: 
I003,  176  Fed.  902,  99  C.  C.  A.  392. 

lioss  of  profits. 

Recovery  of  profits  from  infringement 
of  patent  or  copyright,  see  supra, 
14,  16. 

16.  Upon  lease  of  an  hotel  with  privi- 
lege of  renewal,  with  the  understanding 
that  the  lessee  will  make  no  profits  during 
the  first  term,  but  will  during  the  renewal 
period,  the  loss  of  such  profits  is  a  proper 
element  of  damages  for  breach  of  the  cove- 
nant to  renew.  Neal  ▼.  Jefferson,  41:  387, 
99  N.  E.  334,  212  Mass.  617. 

DAMS. 

Defense  to  action  for  negligent  main- 
tenance of,  see  Action  or  Suit,  2. 

When  right  of  action  for  injury  from 
negligent  maintenance  accrues,  see 
Limitation  of  Actions,  2. 

Negligence  in  maintaining,  causing 
overfiow,  see  Waters,  1. 


DANGEIROUS   AGENCIES. 

Master's  liability  for  servant's  use  of, 
see  Master  and  Servant,  10. 


DEAF  PERSON. 

Negligence  of,  in  attempting  to  cross 
railroad  track,  see  Railroads,  3. 
41  L.R.A.(N.S.) 


DEATH. 

Conflict  of  laws  as  to  damages  for  fail- 
ure to  deliver  death  message,  ste 
Conflict  of  Laws,  5. 

Judgment  against  dead  person,  see 
Judgment,  1-^. 

Demurrer  to  pleading  in  action  for 
see  Pleading,  6. 

Question  for  jury  as  to  value  of  child's 
services  in  action  for  its  death,  see 
Trial,  6. 

DEBTOR  AND  CREDITOR. 

Liability  of  wife's  separate  estate  for 
her  debts,  see  Husband  and  Wife. 

DECIiARATION   OR  COMPIiAINT. 

Of  plaintiff,  see  Pleading,  3-5. 

DEEDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Cancelation  of,  see  Cancelation  of  In- 
struments. 

Necessity  of  written  authority  to  fill 
blank  in,  see  Contracts,  4. 

Covenants  in  general,  see  Covenants 
and  Conditions. 

1.  Where  one  has  a  written  power  of 
attorney  from  another  to  sign  deeds  for  the 
latter,  such  a  deed  which  on  its  face  pur- 
ports to  be  the  indenture  of  the  principal 
made  by  his  attorney  in  fact  therein  desig- 
nated by  name,  may  be  properly  signed  bv 
such  attorney  by  his  subscribing  and  af- 
fixing thereto  the  name  of  his  principal 
alone.  Tiger  v.  Button  Land  Co.  41 :  805, 
135  N.  W.  368,  01  Neb.  63.  (Annotated  • 

2.  The  grantee  of  one  whose  title  deed 
shows  he  has  but  a  life  estate  acquires  no 
interest  against  the  remainderman.  Aeord 
V.  Beaty,  41:  400^  148  S.  W.  901,  —  Ma  — . 

DEFENSE. 

In  general,  see  Action  or  Suit,  1-3. 
Raising  for   first  time  on  appeal,   see 

Appeal  and  Error,  5. 
In    action   on    negotiable    instruments, 

see  Bills  and  Notes,  5. 
Due   process  as  to,  see  Constitutional 

Law,  13,  14. 
To  liability  on  contract  generally,  see 

Contracts,  13,  15. 
Burden  of  proving,  see  Evidence,  5. 
Pleading     inconsistent     defenses,     see 

Pleading,  1. 

DEMURRER. 

See  Pleading,  6,  7. 


DEPARTMENT  STORE. 

Who  are  fellow  servants  in, 
ter  and  Servant,  9. 


see  Mas- 


DEPENDENT. 

Who  is  a  dependent  within  meaning  of 
benefit  certificate,  see  Insurance, 
14,  15. 

DEPOTS. 

Carrier's  duty  as  to,  see  Carriers,  6. 
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DI8COVERY  AND  INSPECTION. 

Continuance  of  case  for  refusal  to  sub- 
mit to  physical  examination,  see 
Continuance  and  Adjournment. 

1.  In  case  one  is  garnished  for  the  con- 
tents of  a  sealed  package  locked  in  a  safety 
deposit  box  in  his  possession,  the  court 
may,  to  determine  whether  or  not  the  par- 
cel is  subject  to  garnishment,  resort  to  any 
evidence  bearing  upon  the  matter  which  is 
available,  including  the  breaking  of  the 
package  and  inspection  of  its  contents,  un- 
der a  statute  providing  for  the  examina- 
tion of  the  garnishee  as  to  his  answer,  and 
the  proving  of  any  facts  not  stated  or  de- 
nied by  him,  and  the  taking  of  such  action 
in  accordance  with  proper  legal  proceedings 
as  will  enable  the  court  to  determine  the 
liability  of  the  garnishee.  Tillinghast  v. 
Johnson,  41:  764,  82  Atl.  788,  —  R.  1.  — . 

2.  Under  a  statute  giving  a  trial  court 
discretionary  power,  in  an  action  for  dam- 
ages for  personal  injury,  to  appoint  a  phy- 
sician to  make  a  physical  examination  of 
the  injured  person,  the  physician  may  him- 
self make  an  X-ray  examination,  if  deemed 
necessary,  but  he  is  not  authorized  to  take 
X-ray  photographs  of  the  injured  person, 
or  to  appoint  a  photographer  to  use  the 
X-ray  or  to  take  X-ray  photographs,  with- 
out the  consent  of  the  injured  person;  nor 
can  the  court  compel  submission  to  exami- 
nation by,  or  in  the  presence  of,  another 
than  the  physician  appointed  by  him.  State 
ex  rel.  Carter  v.  Call,  41:  1071,  59  So.  789, 
—  Fla.  — . 

DISCREDITING. 

Of  witness,  see  Witnesses,  3. 

DISCRETION. 

Of  court  in  enforcing  statute,  see 
Courts. 

DISCRIMINATION. 

In  ordinance  regulating  keeping  of  bil- 
liard or  pool  tables  for  hire,  see 
Action  or  Suit,  3. 

By  carrier,  see  Carriers,  16. 

Unconstitutionality  of,  see  C'Onstitu- 
tional  Law,  3-7. 

By  electric  light  company,  see  Electric 
Lights,  2-6. 

DIVORCE  AND  SEPARATION. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  6a. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  8. 

DOWER. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  6a. 

DRAMATIZATION. 

Of  copyrighted  story,  see  Copyright,  1, 
2,4. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  8-14. 
41  L.R.A.(X.S,) 


EASEMENTS. 

One  who,  in  connection  with  a  grant 
of  a  parcel  of  land,  receives  a  grant  of  an 
easement  to  himself,  his  heirs,  and  assigns 
of  a  right  of  way  across  remaining  prop- 
erty of  the  grantor  to  the  highway,  cannot 
grant  rights  in  the  easement  to  a  stranger 
having  no  interest  in  the  land  granted, 
since  it  is  solely  appurtenant  to  the  tract 
conveyed.  Wood  v.  Woodley,  41:  1107,  75 
S.  E.  719,  —  N.  C.  — ,  (Annotated) 

ELECTIONS. 

Court's  power  to  review  matters  as  to, 
see  Courts,  2. 

1.  Anyone  who  has  the  statutory  quali- 
fications to  fill  an  office  may  be  a  candidate 
for  election  to  that  office.  If  he  afliliates 
with  a  political  party,  he  may  become  the 
candidate  of  that  party;  or  he  may  become 
a  candidate  independently  of  all  parties. 
State  ex  rel.  Curyea  v.  Wells,  41:  zo88»  138 
N.  W.  165,  —  Neb.  — . 

Primary  elections. 

Original  jurisdiction  to  determine  by 
mandamus  construction  of  primary 
election  law,  see  Courts,  3. 

2.  A  constitutional  provision  fixing  the 
time  for  the  holding  of  general  elections 
does  not  prevent  the  legislature  from  pro- 
viding for  a  primary  election  to  be  held  on 
a  different  date.  State  ex  rel.  Miller  v. 
Flaherty,  41:  13a,  136  N.  W.  76,  —  N.  D. 

m 

3.  A  primary  election  law  which  makes 
the  taking  of  an  oath  of  party  fealty  a 
condition  precedent  to  the  right  to  partici- 
pate in  a  primary  election  for  the  nomina- 
tion of  party  candidates  is  not  a  violation 
of  a  constitutional  provision  requiring  a 
secret  ballot.  State  ex  rel.  Miller  v.  Fla- 
herty, 41:  13a,  136  N.  W.  76,  --  N.  D.  — . 

(Annotated) 

4.  A  portion  of  a  statutory  affidavit  re- 
quired to  be  made  upon  enrolment  in  a 
party  for  the  purpose  of  participating  in 
a  primary  election,  which  discriminates  be- 
tween claims  of  naturalized  citizens  in  that 
it  permits  the  foreign  born  elector  natu- 
ralized by  court  process  to  vote  if  other- 
wise qualified,  but  excludes  from  voting  in 
such  primary  election  those  electors  natu- 
ralized by  being  within  the  terms  of  the 
act  of  Congress  naturalizing  certain  for- 
eign born  residents  within  the  limits  of 
the  state  at  the  time  of  its  admission  into 
the  Union,  and  also  those  electors  similarly 
naturalized  by  act  of  Congress  because  of 
having  been  residents  of  other  states  upon 
the  admission  of  such  state  into  the  Union, 
is  unconstitutional  and  void.  State  ex  rel. 
Miller  V.  Flaherty,  41:  13a,  136  N.  W.  76, 
—  N.  D.  — . 

5.  A  statute  which  provides  for  the 
party  enrolment  of  an  elector  who  has  be- 
come of  legal  age  after  the  day  of  enrol- 
ment, but  does  not  in  terms  provide  for 
the  enrolment  of  one  who  has  been  natu- 
ralized after  the  day  of  enrolment,  is  not 
unconstitutional,  as  it  will  be  construed  to 

'  include  the  latter  class  by  intendment.  State 
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ex  rel.  Miller  ▼.  Flaherty,  41:  131,  136  N. 
W.  76,  —  N.  D.  — .. 

6.  A  primary  election  law  providing  for 
the  enrolment  of  the  electors  In  parties,  and 
requiring  an  oath  of  party  fealty  as  a  con- 
dition precedent  to  the  right  to  participate 
in  a  primary  election  for  the  nomination 
of  party  candidates,  and  making  no  provi* 
sion  for  enrolment  of  independent  voters, 
thereby  in  effect  barring  them  from  par- 
ticipating in  such  election,  does  not  pre* 
scribe  an  added  (jualification  for  suffrage 
within  the  prohibition  of  a  constitutional 
provision  granting  to  every  male  citizen  of 
a  certain  age  and  residence  the  right  to 
vote,  nor  does  it  restrict  tbo  right  of  suff- 
rage. State  ex  rel.  Miller  v.  Flaherty,  41: 
13a,  136  N.  W.  76,  —  N.  D.  — . 

7.  The  legislature  of  Nebraska,  in  pro- 
viding for  the  "closed  primary,"  adopted 
the  policy  of  allowing  each  political  partv 
to  select  its  own  candidates.  State  ex  rel. 
Curyea  v.  Wells,  41 :  1088,  138  N.  W.  166,  — 
Neb.  — . 

8.  Under  the  Nebraska  primary  law  no 
political  party  can  be  compelled  to  present 
as  its  candidate  at  a  general  election  one 
who  does  not  affiliate  with  the  party  so 
presenting  him  as  a  candidate.  State  ex 
rel.  Curyea  v.  Wells,  41:  1088,  138  N.  W. 
166,  —  Neb.  — . 

0.  Where  at  a  primary  election  in 
which  one  political  party  has  no  candidate 
for  a  certain  office,  a  majority  of  the  voters 
of  such  party  voting  for  a  candidate  for 
such  office  write  in  the  name  of  the  candi- 
date of  an  opposing  political  party,  who 
makes  the  necessary  filings,  declaring  under 
oath  that  he  affiliates  with  such  opposing 
party,  and  such  candidate  is  certified  as  the 
candidate  of  the  party  thus  holding  the  elec- 
tion, but  fails  to  accept  the  nomination  or 
file  any  statement  that  he  affiliates  with 
such  party  as  required  by  statute,  a  va- 
cancy has  occurred  within  the  meaning  of 
Cobbey's  Ann.  Stat  (Neb.)  1911,  §  6888, 
and  the  proper  party  committee  may  fill 
the  vacancy.  State  ex  rel.  Curyea  v.  Wells, 
41 :  1088,  138  N.  W.  166,  —  Neb.  — . 

(Annotated) 

EliECTRICITT. 

Electric  lights  generally,  see  Electric 
Lights. 

One  employed  in  connecting  pipes  in 
the  immediate  vicinity  of  live  electric  wires, 
which  he  knows  to  be  dangerous,  is  negli- 
gent if,  without  anything  to  distract  his 
attention,  he  forgets  the  danger  and  comes 
in  contact  with  a  wire  to  his  injury.  Ergo 
v.  Merced  Falls  Gas  &  Electric  Co.  41 :  79, 
119  Pac.  101,  161  Cal.  334.       (Annotated) 

EliBCTRIO  lilOHTS. 

Uses   and   dangers   of  electricity,   see 
Electricity. 

Judicial  notice  as  to  use  of  streets  for 
poles  and  wires,  see  Evidence,  1. 

Judicial  notice  as  to  business  of  elec- 
tric   light   company,   see   Judicial 
Notice,  2. 
41  L.R.A.(N.S.) 


Mandamus  to  compel  f umiahing  of,  see 
Mandamus,  2,  3. 

1.  A  provision  in  an  ordinance  granting 
a  franchise  to  an  electric  light  company, 
that  the  city  should  not  require  the  company 
to  make  "extensions,"  except  upon  oertam 
conditions,  does  not  affect  the  mutual  righti 
and  obligations  of  the  compaiiT  and  the  in- 
dividual residents  of  an  established  service 
sone.  State  ex  reL  Hason  ▼.  ConsnmesB' 
Power  Co.  41:1x81,  137  N.  W.  1104,  — 
Minn.  — . 

2.  A  provision  in  an  ordinance  granting 
a  franchise  to  an  electric  light  company, 
that  the  city  should  not  require  the  com- 
pany to  make  "extensions,  except  upoo 
certain  conditions,  does  not  affect  the  right 
of  a  resident  in  an  established  service  zam 
to  invoke  the  aid  of  the  courts  to  compel  the 
company  to  connect  his  premises  with  its 
line.  State  ex  rel.  Mason  t.  Consumers' 
Power  Co.  41:  ii8x,  137  N.  W.  11(M,  — 
Minn.  — ^ 

8.  A  public  service  corporation  that  has 
accepted  a  franchise  from  a  city  to  operate 
therein  providing  that  it  shall  at  all  times 
during  the  life  of  the  franchise  famish  and 
supply  electricity  to  all  customers  and  ap- 
plicants without  discrimination,  is  bound 
to  serve  all  alike  who  are  similarly  circum- 
stanced with  reference  to  its  system,  or  who 
are  members  of  a  class  to  which  it  hss 
undertaken  or  is  otherwise  bound  to  furnish 
service.  State  ex  rel.  Mason  v.  Consumers' 
Power  Co.  41:  1181,  137  N.  W.  1104,  — 
Minn.  — . 

4.  Where  a  statute  confers  upon  eleetrie 
light,  heat,  and  power  companies  the  right 
to  use  the  highways  of  a  state  for  the  pur- 
pose of  constructing  its  lines,  and  wheie 
such  companies  may  exercise  the  power  of 
eminent  domain,  a  corporation  organized 
for  such  purposes  is  a  public  service  corpo- 
ration and  is  bound  by  implication  of  law 
to  make  no  unreasonable  discrimination  be- 
tween those  to  whom  service  is  to  be  fni^ 
nished,  but  must  serve  all  alike  who  are 
similarly  circumstanced  with  reference  to 
its  svstem,  or  who  are  members  of  any  class 
which  it  has  undertaken  or  is  otherwise 
bound  to  serve.  State  ex  rel.  Mason  ▼.  Con- 
sumers' Power  Company,  41:  xxSi,  137  N. 
W.  1104,  —  Minn.  — . 

5.  It  is  unreasonable  discrimination 
for  an  electric  light  company  to  require  an 
applicant  for  service  to  procure  for  it  a 
right  of  way  to  his  premises,  when  snck 
condition  is  not  imposed  upon  other  appli- 
cants and  patrona  State  ex  reL  Mason  v. 
Consumers'  Power  Co.  41:  xx8x,  137  N.  W. 
1104,  —  Minn.  — . 

6.  Where  the  premises  of  a  resident  of 
a  city  are  surrounded  b^  residences,  one 
on  the  same  block  with  his,  which  are  sup- 
plied with  current  for  lighting  purposes  by 
an  electric  light  company,  such  resident  is 
within  an  established  service  sone  uid  prizaa 
facie  is  entitled  to  the  same  service  acced- 
ed to  his  neighbors.  State  ex  rel.  l^ksoa 
V.  Consumers'  Power  Ca  41:  xxSx,  137  N. 
W.  1104,  —  Minn.  -% 
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ELEVATORS. 

Discrimination  by  carrier  in  delivery 
of  cars  to,  see  Carriers,  16. 

Operator  of,  as  fellow  servant  of  sales- 
woman in  department  store,  see 
Master  and  Servant,  9. 


ELIGIBILITT. 

Of  officer,  see  Officers. 


EMINENT  DOMAIN. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  3. 

Due  process  in  eminent  domain  pro- 
ceedings, see  Constitutional  Ijaw, 
14. 

Repeal  of  municipal  charter  granting 
right  of  eminent  domain,  see  Stat- 
utes, 7. 

What  may  be  taken. 

1.  A  municipal  corporation  may  be 
given  authority  to  take  for  a  public  water 
supply  such  property  outside  of  its  terri- 
torial limits  as  is  necessary  for  the  enter- 
prise. Board  of  Water  Comrs.  ▼.  Johnson, 
41:  1024^  84  Atl.  727,  86  Conn.  151. 

2.  General  and  unrestricted  language 
conferring  upon  a  municipal  corporation 
the  right  of  eminent  domain  does  not  in- 
clude the  right  to  take  property  already 
devoted  to  a  similar  public  use.  .  Board  of 
Water  Comrs.  v.  Johnson,  41:  10S4,  84  Atl. 
727,  86  Conn.  161. 

3.  The  legislature  may  authorize  the 
taking  of  railroad  switch  yards  for  a 
public  park  under  the  power  of  eminent 
domain.  Southern  R.  Co.  v.  Memphis,  41: 
8a8,  148  8.  W.  662,  —  Tenn.  — . 

(Annotated) 

4.  A  railroad  company  whose  switch 
yards  are  taken  by  eminent  domain  for  a 
park  cannot  contest  the  taking,  because  the 
properly  is  not  needed  or  other  property 
will  answer  as  well.  Southern  R.  Co.  v. 
Memphis,  41:  828,  148  S.  W.  662,  —  Tenn. 

Procedure;  defenses. 

Presumptions  and  burden  of  proof,  see 
Eividence,  6. 

6.  That  a  fund  provided  by  a  statute 
conferring  the  power  of  eminent  domain 
upon  a  city  is  to  be  placed  in  the  possession 
of  the  park  commissioners,  which  shall 
expend  only  a  specified  maximum  amount 
for  the  property,  does  not  render  the  stat- 
ute void  on  the  theory  that  the  city,  al- 
though invested  with  the  power  to  take, 
has  no  ability  to  pay,  since  the  commis- 
sioners will  oe  regarded  as  agents  of  the 
city  to  make  the  payment.  Southern  R. 
Co.  V.  Memphis,  41:  8a8,  148  S.  W.  662,  — 
Tsnn.  — 

fi.  A  statute  providing  for  the  taking 
of  railroad  switch  yards  for  a  park  is  not 
invalid  for  failure  to  provide  for  their  con- 
tinued use  by  the  railroad  company  while 
establishing  other  yards.  Southern  R.  Co. 
V.  Memphis,  41 :  8a8,  148  S.  W.  662,  ~ 
Tenn,  — ■. 
41  L.R.A.(N,8.) 


Necessity  of  making  compensation. 

Amount  of  recovery,  see  Damages,  12, 
13. 

7.  That  the  legislature  selects  a  par- 
ticular parcel  of  property  to  be  acquired 
at  a  maximum  price  by  a  city  for  park  pur- 
poses does  not  render  the  statute  void  on 
the  theory  that  the  owner  will  not  recover 
adequate  compensation  for  his  property, 
since,  the  procedure  being  that  provided  by 
the  statutes  regulating  toe  exercise  of  the 
right  of  eminent  domain,  the  title  cannot 
be  acquired  if  the  compensation  is  not 
adequate.  Southern  R.  Co.  v.  Memphis, 
41:  898,  148  S.  W.  662,  —  Tenn.  — . 

EMPIiOYERS'  lilABIIilTY. 

Insurance  against,  see  Insurance,  18. 
Statute  as  to,  see  Master  and  Servant* 
8. 

EQUALITY. 

In  taxation,  see  Taxes,  1. 

EQUAIi    PROTECTION    AND    PRIVI' 
liEGES. 

See  Constitutional  Law,  3-7. 

EQUITY. 

Whether  action  one  at  law  or  in  equity, 
see  Action  or  Suit,  5. 

As  to  cancelation  of  instruments  lo^en- 
erally,  see  Cancelation  of  Instru- 
mentis. 

Power  to  compel  owner  of  infrinj^ed 
copyright  to  take  damages  instead 
of    profits,   see   Copyright,    3. 

Reformation  of  instrument,  see  Ref- 
ormation of  Instruments. 

See  also  Injunction;  Specific  Perform- 
ance. 

ERROR. 

See  Appeal  and  Error. 

ESTOPPEL. 

Raising  for  first  time  on  appeal  defense 
of  failure  to  plead,  see  Appeal  and 
Krror,  6. 

To  set  up  defense  of  ultra  vires,  see 
Corporations,  1. 

Acceptance  of  benefits  as  estopping  cor- 
poration to  deny  authority  of  presi- 
dent,   see    Corporations,    3. 

To  question  rightfulness  of  issue  of 
corporate  slock,  see  Corporations, 
7. 

Of  insurer,  see  Insurance,  5-10. 

1.  Payment  by  the  owner  of  the  prop- 
erty of  interest  on  a  mortgage  to  which 
his  signature  was  forged,  estops  him  from 
contesting  thb  validity  of  the  instrument. 
Rothschild  v.  Title  Guarantee  k  T.  Co.  41: 
740,  97  N.  E.  879,  204  N.  Y.  468. 

(Annotated) 

2.  A  statement  by  a  mortgagee  as  to 
the  amount  due  to  a  purchaser  of  the  equity 
of  redemption,  after  the  completion  01  his 
purchase,  does  not  estop  the  mortgagee  or 
his  assignee  from  enforcing  the  mortgage 
for  a  greater  amount  than  stated.     Assets 
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Realization  Co.  ▼.  Clark,  41:  46a,  98  N.  E. 
467,  205  N.  Y.  105. 

3.  One  who  places  signed  checks  writ- 
ten on  ordinary  white  paper,  without  stamp- 
ing them  with  the  safety  device,  or  with 
unfilled  spaces  in  them,  m  the  hands  of  a 
clerk  who,  to  the  knowledge  of  the  bank, 
has  authority  to  prepare  checks  for  signa- 
ture and  present  them  for  payment,  is 
estopped  in  an  action  to  hold  the  bank  lia- 
ble for  a  balance  representing  amounts  paid 
to  such  clerk  on  checks  raised  or  altered 
by  him,  without  knowledge  of  the  forgery 
or  circumstances  calling  for  inquiry,  to 
contest  the  clerk's  authority  to  raise  the 
check,  and  cannot,  therefore,  hold  the  bank 
liable  as  for  the  payment  of  forged  paper. 
Otis  Elevator  Co.  v.  First  Nat.  Bank,  41: 
529, 124  Pac.  704,  —  Cal.  — .      (Annotated) 

EVICTION. 

Of  tenant,  see  Landlord  and  Tenant, 
3. 

EVIDENCE. 

Prejudicial  error  aa  to^  see  Appeal  and 
Error,  11-13. 

Judicial  notice. 

1.  The  court  will  judicially  notice  that 
eities  are  divided  b^  streets  and  alleys  into 
blocks  and  subdivisions  of  blocks;  that  pub- 
lic service  corporations  using  wires  for  the 
distribution  of  the  service  supplied  by  them, 
such  as  telephone  and  electric  light  service, 
customarily  set  poles  in  the  streets  and 
alleys,  and  string  wires  along  and  across 
the  same;  that  such  wires  frequently  cross 
the  streets  and  alleys;  that  many  persons 
are  served  by  such  wires  so  strung  above 
and  across  the  streets  and  alleys;  that  when 
the  consent  of  the  city  is  necessary,  in 
order  that  the  service  company  may  law- 
fully set  such  poles  and  strine  such  wires 
as  may  be  necessary  to  carry  uie  service  to 
the  persons  so  served  and  to  be  served,  the 
company,  and  not  its  patrons  or  applicants 
for  service,  usually  attends  to  the  obtaining 
of  the  necessary  consent  of  the  city  to  the 
'^se  of  the  streets,  by  application  to  the 
council  or  otherwise.  State  ex  rel.  Mason 
v.  Consumers'  Power  Co.  41:  1x81,  137  N. 
W.  1104,  —  Minn.  — . 

2.  The  court  will  judicially  notice  that 
when  an  application  is  made  to  a  public 
service  corporation  for  a  public  service, 
such  as  the  furnishing  current  for  electric 
light,  certain  things  have  to  be  done  in 
order  to  connect  the  applicant's  premises 
with  the  company's  system;  and  that  the 
company,  and  not  the  applicant,  usually 
attends  to  such  matters,  except  in  so  far 
as  they  may  be  controlled  by  special  rules 
and  regulations  applicable  to  the  particular 
service.  State  ex  rel.  Mason  v.  Consumers' 
Power  Co.  41:  xiSi,  137  N.  W.  1104,  — 
Minn.  — . 

3.  The  trial  judge  should  not  take 
judicial  cognizance  of  the  fact  that  a  child 
two  years  ten  months  and  twenty  days  of 
age,  alleged  to  be  a  precocious  child,  capable 
of  rendering  services  to  his  parent  and 
actually  rendering  the  same,  is  incapable 
41  I.,R,A.(N,S,)  ^ 


of  performing  valuable  service.     James  t. 
Central  of  (Borgia  R.   Ca   41:  795,  75  & 
E.  431,  138  Ga.  415. 
Preaannptionfl  and  burden  of  proof. 

Presumptions    on    appeal,    see    Appeal 

and  Error,  4. 
Presumption   arising   from    indictment 

by  grand  jury,  see    Bail  and  Ee- 

cognizance. 
Presumption    in    mandamus    case,  see 

Mandamus,  2. 
Presumption   of   knowled^^e    of   defects 

in   tax   proceedings    by   purchaser, 

see  Proximate  Cause. 

4.  The  state  must,  in  a  prosecntios 
for  bigamy,  prove  that  the  first  spouse  wss 
alive  when  the  second  marriage  was  con- 
tracted. Dunlap  V.  State,  41:  io6x,  150  S. 
W.  86,  —  Tenn.  — . 

5.  Municipal  authorities  witb  power  to 
condemn  a  water  supply  if  necessary  seed 
not,  in  a  proceeding  to  assess  the  damagn 
to  be  provided  for  the  taking,  establish  its 
necessity,  but  the  burden  of  showing  ab- 
sence of  necessity  rests  upon  the  property 
owner.  Board  of  Water  Comrs.  v.  JohAsoOt 
41:  Z024,  84  Atl.  727,  86  Conn.  151. 

6.  The  burden  of  proof  is  upon  the  io- 
dorsee  of  a  promissory  note  payable  to 
order  who  claims  to  be  a  bona  fide  purchaser 
thereof  and  who  has  conceded  that  the  note 
was  fraudulently  obtained  from  the  maker, 
to  establish  that  he  purchased  the  note 
from  the  payee  for  value  and  had  the 
same  indorsed  to  him  before  maturity,  in 
due  course  of  business  and  without  notice. 
Cochran  v.  Stein,  41:  391,  118  Minn.  323, 
136  N.  W.  1037. 

7.  A  patentee  suing  to  recover  profits 
from  an  infringer  who  has  added  nonin- 
fringing and  valuable  improvements  dis- 
charges the  burden  resting  upon  him  of 
showing  what  part  of  the  commingled 
profits  are  attributable  to  the  use  of  his 
invention  by  proving  the  existence  of  such 
profits  and  the  impossibility  of  accurately 
or  approximately  separating  them  from 
those  arising  out  of  defendant's  additions, 
and  the  defendant  must  then  carry  the 
burden  of  such  separation  if  he  is  to  escape 
liability  for  the  entire  profits.  Westing- 
house  Electric  &  Mfg.  Co.  v.  Wagner  Elec- 
tric &  Mfg.  Co.  41 :  653,  56  Li.  ed.  1222,  32 
Sup.  Ct.  Hep.  691,  225  U.  S.  604. 

(Annotated) 
Documentary  evidence. 

8.  On  the  trial  of  an  action  for  breach 
of  promise  of  marriage,  letters  tending  to 
shed  light  upon  the  issues  or  tending  to 
disclose  the  actual  relationship  of  the  par- 
ties in  reference  thereto  are  admissible. 
Baumle  v.  Verde,  41:  840,  124  Pac.  1083, 
—  Okla.  — . 

Parol   and   extrinsic  ccMiceming  writ- 
ing. 

As    to    oral    contracts   generally,  see 

Contracts,  3-8. 
0.  The  testimony  of  the  parties  to  1 
certificate  of  acknowledgment  of  s  deed 
regular  on  its  face,  denying  both  the  exeeo- 
tion  of  the  deed  and  the  acknowledgment 
is  admissible  to  impeach  ^eir  certifictte, 
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as  a  certificate  of  acknowledgment  ia  only 
prima   facie   evidence   of   the   execution  of 
the  instrument.    People's  Gas  Co.  v.  Fletch- 
er, 4z:  iz6iy  105  Pac.  34,  81  Kan.  76. 
Opinions  and  conclusions. 

10.  A  witness  who  has  seen  a  lost  in- 
strument alleged  to  have  been  written  and 
signed  by  a  certain  person  may,  if  other- 
wise competent,  testify,  from  a  comparison 
of  admittedly  genuine  specimens  of  such 
person's  handwriting  introduced  in  evidence 
for  the  purpose  of  comparison,  that  the  lost 
instrument  was  written  and  signed  by  such 
person,  though  the  witness  has  never  seen 
any  specimens  of  such  person's  handwriting, 
either  admittedly  genuine  or  otherwise, 
other  than  that  in  which  the  lost  instrument 
was  written  and  signed  and  the  exhibits  sub- 
mitted to  him  for  comparison.  Cochran 
V.  Stein,  41:  391,  136  N,  W.  1037,  118  Minn. 
323.  (Annotated) 

11.  On  an  issue  as  to  the  authority  of 
the  president  of  a  corporation  as  agent  of 
the  corporation,  such  president  is  a  compe- 
tent witness,  and  may  state  that  he  had 
full  ihanagement  and  control  of  the  affairs 
of  the  company,  buying  and  selling  and 
looking  after  its  finances,  and  was  under 
the  duty  of  executing  notes,  checks,  and 
other  papers,  and  did  all  these  things  with 
the  approbation  of  the  directors,  such  being 
statements  of  fact,  and  not  mere  expressions 
of  opinion;  and  proof  that  the  person  in 
whose  favor  such  president  had  assumed  to 
bind  the  corporation  had  knowledge  of  these 
facts  is  not  essential.  Union  Bank  &  T. 
Co.  V.  Long  Pole  Lumber  Co.  41:  663,  74 
S.  E.  674,  70  W.  Va.  658. 
Admissions. 

12.  Statements  made  by  a  person  after 
a  collision  with  another  on  the  public  high- 
way are  competent  as  admissions,  in  an 
action  against  him  for  the  injuries  result- 
ing from  such  collision.  Smith  v.  Barnard 
(N.  J.  Err.  &  App.)  41:322,  81  Atl.  734, 
— -  N.  J.  — . 

Hearsay;  declarations;  res  gestse. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  13. 

13.  Evidence  of  statements  of  one  who 
was  knocked  senseless  by  one  attempting 
to  rob  him,  immediately  upon  regaining 
consciousness,  as  to  the  identity  of  his  as- 
sailant, is  not  admissible  as  res  gestcs  in 
a  prosecution  of  the  person  so  named  for 
the  crime.  Rogers  v.  State,  41:857,  115 
8.  W.  166,  88  Ark.  451. 

14.  The  declarations  of  a  father  and 
mother  made  to  the  scrivener  of  a  deed 
whereby  a  farm  waa  conveyed  by  them  to 
their  son  for  an  express  consideration,  which 
was  nominal,  that  the  son  was  dissatisfied 
with  having  worked  on  the  farm  for  a 
long  time  without  pay  and  that,  unless  he 
received  something  to  show  for  it,  he  would 
leave,  so  to  recompense  him  they  were  giv- 
ing him  the  farm,  are  inadmissible  in  an 
action  between  such  son  and  a  creditor 
wherein  the  good  faith  of  the  deed  is  in- 
volved, where  the  statements  (the  reason 
for  the  making  of  which  does  not  appear) 
were  not  made  in  the  presence  of  eiti^er 
41  L,R.A.(N,S.) 


the  son  or  the  creditor  in  suit,  nor  under 
circumstances  which  were  a  substitute  for 
the  usual  test  of  an  oath  and  cross-exam- 
ination, and  were  not  a  part  of  the  prin- 
cipal act  in  suit,  which  is  the  good  faith 
of  the  transaction  and  not  the  act  of  deed- 
ing the  land,  but  were  made  under  circum- 
stances which  admitted  of  premeditation 
and  voluntary  wariness  seeking  to  manu- 
facture evidence.  Johnston  v.  Spoonheim, 
41:  I,  123  N.  W.  830,  19  N.  D.  191. 

(Annotated) 
Relevancy  and  materiality. 

Waiver  of  objection  as  to,  see  Appeal 

and  Error,  7. 
Admissibility   to    impeach   or   corrobo- 
rate  witness,   see   Witnesses,   3-6. 

15.  In  an  action  to  hold  an  employer 
liable  for  assault  in  removing  a  servant 
from  his  premises  after  termination  of  the 
relation,  evidence  is  not  admissible  that 
the  servant  was  steady  and  did  not  drink, 
where  no  attempt  had  been  made  to  im- 
peach his  credibility  as  a  witness.  Noonan 
v.  Luther,  41:761,  99  N.  £.  178,  206  N. 
Y.  105. 

16.  In  an  action  to  hold  a  railroad  com- 
pany liable  for  injury  caused  by  running 
a  train  past  a  station  platform,  without 
light  or  warning,  after  dark,  evidence  is 
inadmissible  of  a  custom  of  pedestrians  to 
use  a  path  across  the  property,  if,  because 
of  the  presence  of  anotner  train  across  the 
path,  it  could  not  have  been  in  use  at  the 
time  of  the  injury.  Neice  v.  Chicago  & 
A.  R.  Co.  4Z :  z62,  98  N.  E.  989,  254  111. 
595. 

17.  When  there  is  direct  evidence  of 
the  conduct  of  one  at  the  time  he  was 
killed  by  stepping  in  front  of  a  street  car, 
evidence  is  not  admissible  as  to  hia  usual 
manner  of  crossing  street  car  tracks.  Zuck- 
er  V.  Whitridge,  41:  683,  98  N.  E.  209,  205 
N.   Y.   50.  (Annotated) 

18.  In  an  action  to  hold  an  employer 
liable  for  assault  oii  his  servant  in  remov- 
ing him  from  his  premises  after  termina- 
tion of  the  employment,  he  ma^  testify 
that  his  intent  in  placing  his  hands 
upon  the  servant  was  merely  to  effect  a 
peaceable  removal.  Noonan  v.  Luther,  41: 
761,  99  N.  E.  178,  206  N.  Y.  106. 

19.  For  the  purpose  of  determining  the 
validity  of  a  general  ordinance  relating 
to  the  imposition  of  a  license  fee  upon  mov- 
inff  picture  shows,  it  is  error  to  receive  in 
evidence  admissions  by  members  of  the  vil- 
lage council  that  the  motive  in  enacting 
the  ordinance  was  to  obtain  revenue  for  a 
depleted  village  treasury.  Higgina  v.  La- 
croiz,  41:  737,  137  N.  W.  417,  110  Minn. 
145. 

20.  In  an  action  to  hold  a  town  liable 
for  injury  on  a  highway  because  of  an  al- 
leged defect,  evidence  is  not  admissible  of 
another  accident  near  the  place  of  an  en- 
tirely different  nature,  to  wnich  the  alleged 
defect  could  in  no  way  have  contributed. 
Flansburg  v.  Elbridge,  41:  546,  98  N.  E. 
750,  205  N.  Y.  423. 

21.  In  a  suit  brought  by  the  payee  on 
reqt  notes,  evidence  is  adniissible  that,  $,% 
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the  time  they  were  given,  the  payee  agreed 
that  liability  should  exist  only  so  long  as 
possession  continued,  and  that  before  the 
notes  became  due  the  possession  had  been 
surrendered  and  accepted  by  him.  Martin 
&  Garrett  v.  Mask,  41:  641,  74  8.  E.  343, 
168  N.  C.  436. 

22.  In  determininff  whether  a  license  fee 
of  $200  per  annum  for  a  permanent  mov- 
ing picture  show  is  unreasonable,  evidence 
may  properly  be  received  as  to  the  char- 
acter ana  number  of  the  inhabitants  of  the 
village,  its  situation,  the  general  character 
of  exhibitions  of  the  kind  in  question  in 
similar  villages,  the  crowds  attracted,  and 
the  need  of  j^lioe  surveillance;  but  it  is 
error  to  receive  evidence  of  the  kind  of 
exhibitions  carried  on  by  one  such  show  and 
to  consider  the  good  qualitv  thereof  as  con- 
trolling on  the  question  of  the  reasonable- 
ness of  this,  a  general  ordinance,  fixing  a 
license  fee  for  all  who  might  conduct  mov- 
ing picture  shows  in  the  village.  Higgins 
V.  Lacroix,  41: 737,  137  N.  W.  417,  119 
Minn.  145. 

Wblght,  effect,  and  anfllcieiicy. 

Sufficiency   to   sustain   verdict  on  ap- 

pealj  see  Appeal  and  Error,  8,  9. 
Prejudicial  error  in  instruction  as  to 

weight  of  evidence,  see  Appeal  and 

Error,  14. 
Certifying   question   as   to,   see   Cases 

Certified,  1. 
Setting  aside  verdict  or  granting  new 

trial  for  insufficiency  of,  see  New 

Trial,  1. 

23.  Mere  proof  that  fire  which  destroyed 
neighboring  property  originated  on  the 
right  of  way  of  a  railroad  is  not  sufficient 
to  hold  the  railroad  company  liable  for 
the  loss,  where  the  statute  makes  it  liable 
for  damages  caused  by  fire  originating  from 
engines,  from  that  set  out  by  employees 
under  direction  of  the  company,  or  other- 
wise originating  in  the  construction  or 
operation  of  the  road.  Hewitt  v.  Pere  Mar- 
quette R.  Co.  41:635,  137  N.  Wu  66,  — 
Mich.  — . 

24.  Where  the  evidence  is  conflicting  as 
to  the  speed  of  an  automobile,  but  there 
is  some  evidence  that  it  was  going  so  fast 
that  it  could  not  make  a  turn  on  the  right 
side  of  the  street,  and  proof  that  it  collided 
with  a  vehicle  on  the  left  side,  the  driver  of 
which  was  free  from  negligence,  a  verdict 
against  the  driver  of  the  automobile  i« 
justified.  Molin  v.  Wark,  41 :  346,  129  N. 
W.  383,  113  Minn.  190. 

25.  The  presumption  that  a  brakeman 
killed,  on  a  railroad  track  while  in  the  per- 
formance of  his  duty,  without  any  witness 
of  the  accident,  was  in  the  exercise  of  rea- 
sonable care  for  his  self-preservation,  will, 
in  the  absence  of  evidence  to  the  contrary, 
support  a  finding  that  he  was  not  guilty  of 
negligence  which  will  prevent  holding  the 
railroad  company  liable  for  his  death. 
Korab  v.  Chicago,  R.  I.  &  P.  R.  Co.  41:  32, 
128  N.  W.  629,  149  Iowa,  711. 

26.  Evidence  that  a  guard  is  actually 
used  on  a  particular  kind  of  machine  is 
sufficient  to  show  the  practicability  of  a 
41  L.R.A.(N.S.) 


guard  on  such  machines.  Streeter  ▼.  West- 
em  Wheeled  Scraper  Co.  41:  6a8,  98  N.  E. 
641,  254  111.  244. 

27.  Evidence  that  a  testator,  who  was 
otherwise  competent,  made  a  college,  in 
whidi  he  had  previously  shown  no  interest, 
his  residuary  legatee,  under  the  belief  that 
his  estate  was  practically  exhausted  by 
specific  bequests,  when  in  fact  the  residue 
amounted  to  more  than  two  thirda  of  the 
whole,  is  not  sufficient  to  warrant  a  finding 
of  a  want  of  capacity  to  make  such  provi- 
sion. Holmes  ▼.  Campbell  College,  41: 
iza6,  125  Pac.  25,  87  Kan.  597. 

28.  The  testimony  of  a  party  to  a  cer- 
tificate of  acknowledgment  of  a  d«ed,  deny- 
ing both  the  execution  of  the  deed  and  the 
acKnowledgment,  is  admissible  and  is  en- 
title 1  to  as  much  weight  as  that  of  any 
other  interested  witness.  People's  Gaa  Co. 
V.  Fletcher,  41:  xi6x,  105  Pac  34,  81  Kan. 
76. 

29.  The  evidence  to  impeach  a  certificate 
of  acknowledgment  of  an  instrument  regu- 
lar on  its  face  must  be  clear  and  convincing, 
as  the  presumption  in  favor  of  the  truth 
of  the  certificate  is  strong.  People's  Gas 
Co.  ▼.  Fletcher,  41:  zi6x,  105  Pac  34,  81 
Kan.  76.  (Annotated) 

30.  The  mere  statement  of  the  bookkeep- 
er of  a  building  contractor,  as  to  what  has 
been  expended  in  the  prosecution  of  the 
contract,  is  sufficient  to  justify  a  decree 
against  the  owner,  who  has  brc^en  the  eon- 
tract,  for  that  amount,  vritbout  showing 
the  items  on  which  it  is  founded,  if  there 
is  nothing  to  question  its  correctness. 
Brady  v.  Oliver,  41:60,  147  8.  W.  1135, 
125  Tenn.  595. 

31.  Testimony  that  the  signature  on  a 
benefit  certificate  and  acceptance  slip  is 
that  of  the  applicant  is  some  evidence  that 
it  was  accepted  by  him,  although  it  was 
found  in  the  custody  of  the  clerk  of  the 
local  camp  after  death  of  the  applicant. 
Sovereign  Camp,  W.  W.  v.  Hall,  41:  517, 
148  S.  W.  526,  —  Ark.  — . 

32.  That  a  benefit  certificate  is  delivered 
to  an  applicant,  and  that  he  pays  the  as- 
sessment, is  some  evidence  that  he  has  been 
initiated  into  the  order,  where  such  initia- 
tion is  a  condition  precedent  to  the  certifi- 
cate becoming  effective.  Sovereign  Camp, 
W.  W.  V.  Hall,  41:  5x7,  148  8.  W.  628,  — 
Ark.  — . 

33.  The  fact  that  a  receipt  for  an  assess- 
ment of  a  benefit  certificate  was  dated  be- 
fore the  death  of  the  applicant  is  some  evi- 
dence that  the  payment  was  made  before 
that  time.  Sovereign  Camp,  W.  W.  y.  Hall, 
41:  517,  148  S.  W.  526,  —  Ark.  — . 

34.  The  proof  of  death  offered  in  evi- 
dence by  a  claimant  under  a  life  insurance 
policy,  for  the  purpose  of  showing  that  it 
was  furnished  to  the  insurer  according  to 
the  requirements  of  the  policy,  is  not  evi- 
dence of  the  facts  therein  stated.  Metro- 
politan L.  Ins.  Co.  V.  People's  Trust  Co.  41: 
285,  98  N.  E.  513,  —  Ind.  — . 

35.  In  cases  depending  upon  circum- 
stantial evidence,  where  the  circumstances 
proved   are   not   only   consistent  with  the 
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gxiilt  of  a  defendant,  but  are  also  incon- 
sistent with  his  innocence,  such  evidence  in 
weight  and  probative  force  may  surpass 
direct  evidence  in  its  effect  upon  the  court 
or  jury.  Ex  parte  Jefferies,  41:  749,  124 
Pac.  924,  —  Okla.  Crim.  Rep.  — . 

36.  In  circumstantial  evidence,  it  is  not 
necessary  that  each  circumstance  relied 
upon  be  proved  by  the  same  weight  and 
force  of  evidence  and  be  as  convincing  in 
its  conclusiveness  of  guilt  as  though  it 
was  the  main  issue  in  the  case,  but  the  cir- 
cumstances may  be  combined  together  and 
thereby  give  strength  to  each  other.  Ex 
parte  Jefferies,  41:749,  124  Pac.  924,  — 
Okla.  Crim.  Rep.  — .  (Annotated) 

37.  Evidence  that  a  person  who  solicited 
the  owner  of  a  building  to  burn  the  same — 
and  such  owner,  to  entrap  him,  consented 
— hired  men  to  do  the  burning,  aided  them 
in  obtaining  the  necessary  outfit  for  the 
burning  of  the  building  and  blowing  of  a 
safe  therein  to  conceal  the  origin  of  the 
fire,  and  was  to  receive  a  stated  smm  from 
the  owner  for  the  work,  and  that  such 
agents  entered  the  building  for  the  pur- 
pose of  burning  it  and  were  prevented  by 
the  interruption  of  officers,  is  sufficient  to 
warrant  the  conviction  of  such  person  of 
the  crime  of  attempted  arson  in  the  third 
degree,  under  a  statute  defining  an  attempt 
to  commit  a  crime  as  an  act  done  with  in- 
tent to  commit  a  crime  and  tending  but 
failing  to  accomplish  it.  State  v.  Dumas, 
41:  439,  136  N.  W.  311,  118  Minn.  77. 

( Annotated ) 

38.  The  state  does  not,  in  a  prosecution 
for  bigamy,  sustain  its  burden  of  proving 
that  the  first  wife  was  alive  when  the  sec- 
ond marriage  was  contracted  by  showing 
that  she  was  alive  four  and  a  half  years 
before  the  second  marriage,  since  the  pre- 
sumption of  continued  life  cannot  take  the 
place  of  proof  of  the  fact.  Dunlap  v.  State, 
41:  1061,  160  S.  W.  86,  —  Tenn.  — . 

39.  Circumstantial  evidence  is  sufficient 
to  warrant  an  examining  magistrate  in 
holding  one  charged  with  murder  without 
bail.  £x  parte  Jefferies,  41:  749,  124  Pac. 
924,  —  Okla.  Crim.  Rep.  — . 
Admissibility  under  particular  plead- 
ings;  variance. 

40.  A  plea  of  nolo  contendere  will  not 
authorize  a  hearing  of  evidence  tending  to 
show  guilt  on  the  part  of  accused,  where  an 
offense  punishable  by  imprisonment  is 
charged,  nor  support  a  judgment  imposing 
such  imprisonment.  Tucker  v.  United 
States,  41:  70,  196  Fed.  260,  —  C.  C.  A.  — . 

41.  The  time  of  the  injury  must  be 
proved  strictly  as  alleged,  even  though  the 
allegation  is  under  a  mdelioei^  in  an  action 
to  hold  a  railroad  company  liable  for  in- 
juries to  property  by  fire  set  out  by  its 
locomotive,  where  the  statute  relieves  the 
company  from  liability  in  case  its  locomo- 
tives are  in  good  order  and  properly  man- 
i^ged.  Hewitt  v.  Pere  Marquette  R.  Co.  41: 
635,  137  N.  W.  66,  —  Mich.  —. 

(Annotated) 
41  L.B.A.(N.S.) 


EXAMINATION. 

Of  person  of  witness,  see  Discovery 
and  Inspection,  2. 

EXCEPTIONS. 

See  Appeal  and  Error,  2,  3. 

EXECUTION. 

Homestead  exemption,  see  Homestead. 

EXEMPIiARY  DAMAGES. 

See  Damages,  2-6. 

EXEMPTIONS. 

Homestead  exemption,  see  Homestead. 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  8,  9. 

FAIiSE  PRETENSES. 

1.  Securing  property  for  a  check  which 
the  maker  represents  is  good  and  will  be 
paid,  when  he  in  fact  intends  to  stop  pay- 
ment upon  it,  does  not  render  him  guilty 
of  obtaining  property  by  false  pretenses, 
within  a  statute  making  punishable  any 
person  who,  by  any  false  pretense,  obtains 
from  any  other  person  any  valuable  thing 
with  intent  to  cheat  or  defraud.  People  v. 
Orris,  41:  170,  121  Pac.  163,  —  Colo.  — . 

(Annotated) 

2.  Obtaining  property  in  exchange  for 
a  post-dated  check  which  the  maker  prom- 
ises to  make  good  when  the  date  of  payment 
arrives  does  not  render  him  guilty  of  ob- 
taining property  by  means  of  fiuse  pretenses, 
although  he  fails  to  do  so,  since  such  ac- 
tion cannot  be  predicated  upon  breach  of  a 
promise.  State  v.  Ferris,  41:  173,  86  N.  E. 
993,  171  Ind.  662.  (Annotated) 

FEES. 

In  general,  see  Costs  and  Fees. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  8,  9. 

FIANCEE. 

Interest  of,  in  benefit  certificate,  see 
Insurance,  16,  17. 

FIREARMS. 

Assault  by  pointing  unloaded  gun,  see 
Assault  and  Battery^  1,  2. 

FIRE  INSURANCE. 

See  Insurance. 

;  FIRES. 

i         Validity  of  ordinance  designed  to  pre- 
I  vent,  see  Municipal  Corporations,  6. 

Set  by  railrpads,  see  Railroads. 

FISHERIES. 

Jurisdiction  to  punish  for  fishing  with- 
out license,  see  Boundaries. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  7. 


80 


No  constitutional   privilege  or  im* 


12M 


FIXTURES— HEALTH. 


munity  or  property  riffhta  of  the  citizen  are 
interfered  with  by  pronibiting  fishing  in  the 
public  waters  of  the  state.  State  t.  Tice, 
4z:  469,  125  Pac  168,  60  Wash.  403. 

FIXTITRBS. 

A  front  of  plate  glass  and  marble 
placed  on  a  store  by  a  tenant  is  not  a  trade 
fixture  which  can  be  removed  at  the  end  of 
the  term,  although  it  was  attached  by 
screws  so  that  it  could  be  removed  with- 
out weakening  the  buildinff,  if  it  cannot 
be  done  without  opening  the  store  to  in- 
truders and  the  elomenU.  Alden  t.  May- 
field,  41:  loaa,  127  Pae.  44,  —  Cal.  — 

(Annotated) 

VhAQMAN. 

Reliance  on  flagman  at  railroad  cross- 
ing, see  Railroads,  4. 

FI4AO  STATION. 

Duty  to  stop  train  at»  see  Carriers,  6. 

FliOOD. 

Liability  for  causing,  see  Waters,  1. 

FORGERY. 

Estoppel  to  set  up  forgery,  see  Estop- 
pel, 1,  3. 

Competency  of  wife  as  witness  against 
nusband,  see  Witnesses,  2. 

FRAXOHISB. 

Electric  light  company,  see  Electric 
Lights. 

FRAUD  AND  DECEIT. 

As  ground  for  attachment,  see  Attach- 
ment, 2. 

Statute  of  fraud,  see  Contracts,  3-8. 

In  issue  of  corporate  stock,  see  Corpora- 
tions,  6-7. 

As  to  false  pretenses,  see  False  Pre- 
tenses. 

In  interfering  with  revocation  of  will. 
Wills,  2. 


1.  A  safety  deposit  company  may  bs 
garnished  for  the  contents  of  a  sealed 
package  in  the  box  of  a  customer,  althougk 
it  is  ignorant  of  the  contents,  if  the  stat- 
ute provides  a  method  by  which  the  eoort 
can  ascertain  such  contents.  Tillingfaasl 
V.  Johnson,  41:  764,  82  Atl.  788,  —  R.  L  — . 

(Annotated) 

2.  The  contents  of  a  safety  deposit  box 
are  not  exempt  from  garnishment  in  the 
hands  of  the  company  maintaining  and  rent- 
ing the  right  to  use  it,  because  it  ean  be 
opened  without  injury  only  by  the  nse  of 
a  key  in  the  possession  of  the  customer,  if, 
under  the  statute,  the  court  has  power  to 
direct  the  forcible  opening  of  the  box  to 
secure  an  examination  of  its  contents.  Tfl- 
linghast  t.  Johnson,  41:  764,  82  AIL  788^  — 


GAS. 

As  to  gas  in  mines  generally, 
8. 


GOOD  FAITH. 

Liability    for    larceny    of    one    taking 
property  in  good  faith. 


FRAUDULENT  CONVEYANCES. 

Admissibility  of  grantor's  statements 
as  to  reason  for  making  deed,  see 
Evidence,  14. 

FREIGHT  CARRIERS. 

See  Carriers. 

FUNERAL  EXPENSES. 

Failure  to  itemise  in  pleading,  see 
Pleading,  6. 

GAMES. 

On  Sunday,  see  Sunday. 

GARNISHMENT. 

As  to  attachment,  see  Attachment. 

Power  of  court  to  order  breaking  of 
sealed  package  and  inspection  of 
contents  in  garnishment  proceed- 
ings, set  Discvvery  ^^4  Iiwpection. 

41  L.R.A.(N.S.) 


GOVERNOR. 

Eligibility   to   office  of   goTemor, 
Officers. 


GUARANTY. 

Indorsement  on  note  in  form  of  guaz^ 
anty,  see  Bills  and  Notes,  3. 

GUARANTY  INSURANCE. 

See  Insurance,  18. 

GUARDIAN  AND  WARD. 

Its  affirmance  by  guardian  of  contract 
of  infant,  see  Infants,  2. 


GUARDS. 

On  machinery  used  by  servant, 
ter  and  Servant,  2,  5. 


GUN. 

Assault  by  pointing  unloaded  gan. 
Assault  and  &ttery,  I,  2. 

HABEAS  CORPUS. 

A  judgment  of  a  court  committing  a 
witness  for  contempt,  that,  upon  the  facfci^ 
he  was  guilty  of  contempt,  is  not  binding 
in  a  habeas  corpus  proceeding  to  secure 
his  release.  Creasy  v.  Hall,  41:  478,  148 
8.  W.  914,  —  Mo.  — . 

HANDTHnEUTING. 

Opinion  on  evidence  as  to,  see  Evidence, 
10. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  10-20. 

HEALTH. 

Warranty  or  representations  of  insared 
as  to,  see  Insurance,  2. 
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HIGHWAYS. 

Uie  of  automobiles  on,  see  Automobiles, 

Judicial  notice  as  to  division  of  cities 
by  streets  and  alleys,  see  Evidence, 
It 

Bvidenoe  of  other  accidents,  see  Evi- 
dence, 20. 

Liability  for  injury  due  to  negligent 
driving,  see  Negligence. 

Right  to  set  aside  verdict  or  grant  a 
new  trial  because  of  demeanor  of 
witnesses,  see  New  Trial,  1. 

Of  person  injured  by  street  car,  see 
Street  Railways. 

Prescriptive  right  to  take  water  from 
springs  in  highway,  see  Waters,  6. 

1.  The  statutory' liability  of  a  town  for 
injuiy  caused  by  tne  neglect  of  its  high- 
way commissioners  to  keep  in  repair  its 
highways  and  bridges  does  not  extend  to 
an  injury  caused  by  failure  to  extend  a 
guard  for  a  culvert  embankment  outside 
the  traveled  part  of  the  highway,  so  that 
a  traveler  whose  horse  had  wandered  in 
the  dark  out  of  the  beaten  path  was  car- 
ried over  the  embankment.  Flansburg  v. 
Elbridge,  41:  546,  98  N.  E.  750,  205  N.  T. 
423. 

2.  Notice  to  the  town  clerk  of  a  defect 
in  a  highway  is  not  sufficient  to  charge  the 
township  with  liability  for  an  accident  be- 
cause of  it,  if  the  responsibility  for  the 
condition  of  the  highway  is  by  statute 
placed  upon  the  highway  commissioners. 
Flansburg  v.  Elbridge,  41:  546^  98  N.  E.  750, 
205  N.  Y.  423. 

HOMESTEAD. 

1.  Money  loaned  by  a  vendor  to  vendee 
to  improve  the  land  purchased,  pursuant  to 
the  terms  of  the  sale,  is  not  purchase  money 
within  the  meaning  of  the  statute  which 
subjects  a  homestead  to  execution  for  the 
satisfaction  of  a  decree  foreclosing  a  ven- 
dor's lien.  City  Sav.  Bank  v.  Thompson, 
41 :  89,  136  N.  W.  992,  —  Neb.  — . 

(Annotated) 

2.  Under  a  statute  making  a  vendor's 
lien  superior  to  a  homestead,  the  unpaid 
purchase  price  on  a  contract  for  the  pur- 
chase of  real  estate  by  a  married  woman  is 
a  lien  superior  to  a  homestead  interest  sub- 
sequently acquired  by  the  husband  by  mov- 
ing a  house  owned  by  him  on  to  the  proper- 
ty, though  the  husband  did  not  execute  an-^ 
acknowledge  the  contract  of  purchase.  City 
Sav.  Bank  v.  Thompson,  41:  89,  136  N.  W. 
992,  —  Neb.  — . 

3.  A  building  whose  value  is  within  the 
homestead  limits,  which  is  owned  by  a  mar- 
ried woman  and  occupied  by  herself  and 
husband  as  a  home,  may,  although  it  is 
used  as  a  hotel  or  lodging  and  boarding 
house  to  aid  in  the  maintenance  of  the 
home,  and  the  owner  does  not  continuously 
occupy  the  same  rooms,  be  claimed  by  her 
as  a  homestead.  McKay  v.  Gesford,  41 :  303, 
124  Pac.  1016,  —  Cal.  — .  (Annotated) 

4.  By  moving  from  one  lot  to  another 
a  dwelling  house  constituting  part  of  a 
homestead,  the  homestead  inUreat  in  the 
41  L.R,A,(N.S.) 


house  is  not  lost,  where  the  owner  and  his 
family  live  in*  it  while  it  is  being  moved, 
abandon  the  old  location,  and  in  the  new 
location  continue  to  occupy  the  house  as 
their  homestead;  and  the  homestead  rights 
are  superior  to  the  lien  of  a  vendor  of  the 
land  for  the  money  loaned  for  placing  the 
house  thereon.  City  Sav.  Bank  ▼.  Thomp- 
son, 41:  89,  136  N.  W.  992,  —  Neb.  — , 

HOMICIDB. 

Sufficiency  of  evidence  to  warrant  hold- 
ing one  charged  with  without  bail, 
see  Evidence,  39. 

HORSB8. 

Malice  as  ingredient  of  offense  of  maim- 
ing, see  Animals. 

HOSPITAL. 

Liability  to  action  for  damages,  see 

Charities. 

HOTELS. 

Discrimination  in  ordinance  as  to  right 
to  maintain  billiard  or  pool  room, 
see  Action  or  Suit,  3. 

Constitutionality  of  regulations  as  to 
keeping  of  billiard  or  pool  tables, 
see  Constitutional  Law,  4,  16. 

Damages  for  breach  of  covenant  to  re- 
new lease  of  property  used  for,  see 
Damages,  8,  16. 

Homestead  in  property  used  for,  see 
Homestead,  3. 

HUSBAND   AND    WIFB. 

Prejudicial  error  in  admission  of  evi- 
dence of  conversations  between,  see 
Appeal  and  Error,  13. 

As  to  dower,  see  Dower. 

Right  of  husband  as  tenant  at  will  of 
wife's  property  to  maintain  tres- 
pass against  one  entering  and  re- 
moving crop  under  wife's  authori- 
ty, see  Landlord  and  Tenant,  6. 

Lnputing  to  wife  knowledge  of  hus- 
band acting  as  her  agent,  see  No- 
tice, 2. 

Competency  of,  as  witnesses,  see  Wit- 
nesses, 2. 

The  proceeds  of  an  accident  insur- 
ance policy  paid  upon  his  death  to  the 
widow  of  a  member  of  a  mutual  benefit 
society  do  not,  although  she  was  designated 
as  beneficiary  during  his  lifetime,  vest  in 
her  as  separate  estate,  so  as  to  be  subject 
to  obligations  with  which  she  has  charged 
such  estate.  Littleton  v.  Sain,  41:  izi8|  150 
S.  W.  423,  --  Tenn.  — . 

r 

IDENTITY. 

Evidence  on  question  of,  see  Evidence, 
13. 

IMPAIRMENT  OF  OBLIGATIONS. 

See  Constitutional  Law,  18,  19. 


IMPEACHMENT. 

Of  witness,  see 


126d 


IMPROVEMENTS— INJUNCTION. 


IMPROVBBfENTS. 

Money  loaned  by  vendor'  to  vendee  to 
improve  property  as  purchase 
money,  see  Homestead,  1. 

IMPUTED  NOTIOB. 

See  Notice,  2. 

INCOMPBTBNT   PERSON. 

Liability  of  hospital  for  negligence  re- 
sulting in  suicide  of  insane  patient, 
see  Charities,  3. 

As  to  married  women,  see  Husband  and 
Wife. 

As  to  infants,  see  Infanta. 

INCONSISTENCY. 
In  pleading,  see  Pleading,  L 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Loss  of  indictment,  see  Criminal  Law, 
4. 

1.  An  information  for  failure  to  send 
a  child  to  a  public  or  private  school  as  re- 
quired by  statute  is  not  insufficient  because 
it  uses  the  word  "approved"  before  "pri- 
vate," if  the  statute  makes  the  offense  fail- 
ure to  send  the  child  to  a  public  or  private 
school.  State  v.  Counort,  41:  95>  ^^  P&c- 
010,  60  Wash.  361. 

2.  An  indictment  charging  burglary  of 
a  room  in  a  hotel  is  not  void  on  its  face 
where  the  statute  makes  one  guilty  of 
burglary  who  enters  any  dwelling  house  or 
other  building  with  intent  to  commit  cer- 
tain offenses.  People  v.  Carr,  41:  1209,  09 
N.  E.  367,  255  111.  203. 

INDORSEMENT. 

Of  note,  see  Bills  and  Notes,  3. 

INFANTS. 

Indictment  for  failure  to  send  child  to 
school,  see  Indictment,  etc.,  1. 

Judicial  notice  as  to  capacity  of  cliild 
to  render  valuable  services,  see 
Judicial  Notice,  3. 

Death  of  tenant's  child  caused  bv  de- 
fects in  premises,  see  Landlord  and 
Tenant,  4. 

Liabilitv  for  performing  operation  on 
child  without  parents'  consent,  see 
Physicians  and  Surgeons,  3. 

Failure  to  itemize  funeral  expenses  in 
action  for  death  of  child,  see  Plead- 
ing, 6. 

Compulsory  education  of  children,  see 
Schools. 

Question  for  jury  as  to  value  of  child's 
services,  see  Trial,  5,  6. 

Custody. 

1.  In  determining  the  custody  of  a 
child,  his  welfare  is  the  paramount  consid- 
eration. Even  parental  love  must  yield  to 
the  claims  of  another,  if,  after  due  judicial 
investigation,  it  is  found  that  the  highest 
good  of  the  child  requires  it.  Re  Pryse,  41: 
564,  118  Pac.  66,  85  Kan.  556. 

(Annotated) 
41  L.R.A.(N.S.) 


Contracts. 

2.  The  appointment  by  an  infant  of  a 
broker  to  buy  and  sell  stocks  for  him  mij 
be  disaffirmed  by  notice  from  his  guardian 
to  that  efifect,  although  all  transactions  be- 
tween the  infant  and  the  broker  have  beet 
adjusted.  Benson  v.  Tucker,  41:  "19,  K 
N.  £.  689,  212  Mass.  60.  (Annotated) 

3.  That  the  money  advanced  by  sn  in- 
fant to  a  broker  for  a  transaction  in  stocki 
has  been  invested  as  directed,  and  all  or- 
ders given  duly  executed,  does  not  prevent 
a  rescission  if  no  stock  was  ever  deliveitd 
to  the  minor,  and  the  sums  received  by  him 
from  the  transaction  did  not  equal  tfa« 
amount  advanced,  so  that  he  received  no 
benefit  therefrom.  Benson  v.  Tucker,  41: 
laig,  98  N.  £.  589,  212  Mass.  60. 

INFIiAMMABLE   SUBSTANCES. 

Municipal  regulation  of  keeping  or 
storing  of,  see  Municipal  Cozport- 
tions,  5. 

INFRINGEMENT. 

Of  copyright,  see  Copyright^  8,  i, 

INJUNCTION. 

Conditions  precedent  to  suit  agaiiot 
counties,  see  Counties. 

Illegal  or  tortions  acts;  crimes. 

1.  Coercion  or  persuasion  in  order  to 
bring  about  breaches  of  contract  of  personal 
service  existing  between  an  employer  and 
his  employees  by  certain  persons  having  full 
notice  of  the  existing  employment  msy  be 
restrained  by  injunction.  George  Jonss 
Glass  Co.  V.  Glass  Bottle  Blowers'  Asso.  (N. 
J.  Err.  &  App.)  41:  445,  79  Atl.  262,  77  >J. 
J.  £q.  219. 

2.  Coercion  or  persuasion  by  persons 
having  knowledge  of  the  relation  of  master 
and  servant  existing  between  an  cmplojer 
and  its  employees,  to  bring  about  a  termini- 
tion  of  that  relation,  may  be  restrained  by 
injunction,  although  there  is  no  binding  eon- 
tract  of  service,  but  a  mere  service  at  will. 
George  Jonas  Glass  Co.  v.  Glass  Bottie 
Blowers'  Assa  (N.  J.  Err.  A  App.)  41=445. 
79  Atl.  262,  77  N.  J.  Eq.  219. 

3.  An  injunction  may  be  issued  r^ 
straining  certain  persons  from  interfering, 
by  coercion  or  personal  molestation  and  an- 
noyance, to  prevent  persons,  not  as  yet  em- 
ployed, but  willing  to  take  employment  un- 
der the  complainant,  from  entering  such 
employment  George  Jonas  Glass  Co.  ▼. 
Glass  Bottle  Blowers'  Asso.  (N.  J.  Err.  « 
App.)  41:  445,  79  Atl.  262,  77  N.  J.  Eq.  219. 

4.  Injunction  will  issue  to  restrain 
boycotting  by  threatening  to  injure  the  bus- 
iness of  any  corporation,  customer,  or  per- 
son dealing  or  transacting  business,  or  will- 
ing to  deal  and  transact  business,  with  the 
complainant,  so  as  to  prevent  the  transac- 
tion of  such  business.  George  Jonas  Glasi 
Co.  V.  Glass  Bottle  Blowers^  Asso.  (N.  J- 
Err.  &  App.)  41:  445,  79  Atl.  262,  77  N.  J. 
Eq.  219. 

6.  An  injunction  may  be  insued  re 
straining    loitering    or    picketing   in  t« 
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gtreets  or  on  the  highways  of  public  places 
near  the  premises  of  the  complainant,  with 
intent  to  procure  the  personal  molestation 
and  annoyance  of  persons  employed  or  will- 
ing to  be  employed  by  such  complainant, 
and  with  a  view  to  cause  persons  so  em- 
ployed  to  refrain  from  such  employment. 
George  Jonas  Glass  Ca  v.  Glass  Bottle 
Blowers'  Asso.  (N.  J.  Err.  &  App.)  41:  445, 
79  Atl.  262,  77  N.  J.  Eq.  219. 

6.  A  labor  union  conducting  a  strike 
to  force  a  particular  jplant  to  unionize  may 
be  enjoined  from  paying  employees  or  can- 
didates for  employment  to  leave  the  serv- 
ice of  the  plant  or  to  refrain  from  enter- 
ing such  employment.  Tunstall  v.  Stearns 
Coal  Ca  41:  453,  192  Fed.  808,  113  C.  C.  A. 
182.  (Annotated) 

7.  A  municipality  is  not  entitled  to  in- 
junctive relief  against  the  continuance  of 
a  moving  picture  show  therein,  the  propri- 
etor of  which  has  refused  to  pay  a  license 
fee  exacted  by  a  municipal  ordinance;  and 
this  rule  is  not  changed  by  the  fact  that 
the  official  before  whom  alone  prosecution 
against  the  proprietor  of  such  show  for  vio- 
lation of  the  ordinance  can  be  instituted 
has  declared  the  ordinance  void,  when  the 
supreme  court  in  the  action  in  which  the 
injunctive  relief  is  sought  has  held  the  or- 
dinance valid.  Higgins  v.  Lacroiz,  42 :  737, 
137  N.  W.  417,  119  Minn.  146. 

IXXKEEPKRS. 

Discrimination  in  ordinance  as  to 
right  to  maintain  billiard  or  pool 
room,  see  Action  or  Suit,  3. 

Constitutionality  of  regulations  as  to 
keeping  billiard  or  pool  tables,  see 
Constitutional  Law,  4,  16. 

Damages  for  breach  of  covenant  to  re- 
new lease  of  property  used  for 
hotel,  see  Damages,  8,  16b 

INSOLVENCY. 

As  to  assignment  for  creditors,  see  As- 
signment for  Creditors. 
As  to  bankruptcy,  see  Bankruptcy. 
As  to  receivers,  see  Receivers. 

INSPECTION. 

See  Discovery  and  Inspection. 

INSTRUCTIONS. 

See  Trial,  7. 


INSURANCE. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  8. 

Prejudicial  error  in  instruction  in 
action  on  policy,  see  Appeal  and 
Error,  16. 

As  assets  of  bankrupt,  see  Bankruptcy, 
1,  2. 

Conflict  of  laws  as  to  insurance  mat- 
ters, see  Conflict  of  Laws,  4. 

Evidence  as  to,  see  Evidence,  31-33. 

Evidence    as    to    time    of  payment  of 
premium,  see  Evidence,  33. 
41  L.R.A.(N.S.) 


Sufficiency  of  evidence  in  insurance 
action,  see  Evidence,  31-34. 

Proper  party  to  sue  wrongdoer  where 
insured  propertv  is  destroyed  by 
negligence,  see  Parties,  1. 

1.  A  benefit  certificate  cannot  become 
effective  until  applicant  has  been  initiated 
into  the  order,  where  such  initiation  is,  by 
the  laws  of  the  order,  made  a  condition 
precedent  to  the  execution  of  a  contract  of 
insurance.  Sovereign  Camp,  W.  W.  v. 
Hall,  41:  517,  148  S.  W.  626,  —  Ark.  — . 

la.  One  who  signs  an  application  for 
life  insurance  without  reading  it,  upon  the 
assurance  of  the  soliciting  agent  that  it 
conforms  to  representations  orally  made, 
and  that  such  signing  is  customary  but  not 
necessary;  may  refuse  to  accept  a  policy 
tendered  him,  on  the  ground  that  it  does 
not  meet  such  representations,  notwith- 
standing the  application  contains  a  pro- 
vision that  no  statement  made  by  the 
solicitor  would  affect  the  rights  of  the  com- 
pany unless  embodied  in  the  written  appli- 
cation. Evans  t.  Central  L.  Ins.  Ca  41: 
1x30,  126  Pac.  86,  87  Kan.  641. 
Warranties  and  representations  in  life 

policies. 

Imputing  agenfs  knowledge  of  falsity 
of  representations  to  insured,  see 
Notice,  2. 

2*  A  man  who  procures  his  wife  to  in- 
sure her  life  for  his  benefit  cannot  take  ad- 
vantage of  her  ignorance  of  a  phvsical  con- 
dition making  her  uninsurable,  of  which  he 
knows,  to  justify  answers  in  the  application 
which,  if  made  by  her  with  knowledge  of 
her  true  condition  would  have  rendered 
the  policy  void.  Gamble  v.  Metropolitan 
L.  Ins.  (JO.  41:  Z199,  75  S.  E.  788,  —  S. 
C.  — .  (Annotated) 

3.  False  denial  by  an  applicant  for 
life  insurance,  of  rejection  by  other  com- 
panics,  avoids  the  policy  as  matter  of  law, 
if  it  would  not  have  been  issued  had  the 
insurer  known  of  such  rejection,  although 
the  statute  provides  that  no  misrepresenSi- 
tion  shall  prevent  a  recovery  on  the  policy 
unless  ma&rial  and  fraudulent.  Masonic 
L.  Asso.  V.  Robinson.  41: 505,  147  S.  W. 
882,  140  Ey.  80. 

Recovery  of  premlam  paid. 

4.  An  applicant  for  life  insurance  who 
has  been  compelled  to  pay  to  an  innocent 
holder  a  negotiable  premium  note  given 
at  the  time  of  such  application  may  re- 
cover from  the  company  the  amount  so 
paid,  where  he  has  refused  the  policy  be- 
cause it  does  not  comply  with  the  oral 
representations  of  the  agent.  Evans  v. 
Central  L.  Ins.  Co.  41:  1x30,  125  Pac.  86,  87 
Kan.  641. 

Waiver  or  estoppel  of  Insurer. 

6.  If  answers  in  an  application  for 
mutual  benefit  insurance  were  made  in  good 
faith  under  advice  of  the  agent  and  physi- 
cian of  the  insurer,  without  intention  to 
deceive,  the  insurer  cannot  avoid  the  policy 
because  of  their  falsity,  although  it  put  in 
the  policy  a  provision  that  the  agent  and 
physician  should  be  regarded  as  agents  of 
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the  iniured.    Masonic  L.  Asm.  t.  Robinson* 
4Z :  505,  147  8.  W.  882,  149  Ky.  80. 

(Annotated) 

6.  Knowledge  by  the  examining  physi* 
oian  of  a  mutual  benefit  society,  of  the 
falsity  of  the  answer  of  an  applicant  as  to 
his  occupation,  is  not  binding  on  the  com- 
pany, since  he  is  the  insurer's  agent  only 
with  respect  to  matters  pertaining  to  the 
medical  examination.  Sovereign  Camp,  W. 
W.  y.  Hall,  41:  5i7f  1«  8-  W.  626,  —  Ark. 

7.  Under  by-laws  of  the  benefit  society 
requiring  payment  of  an  assessment  be- 
fore liability  on  the  policy  begins,  and  dis- 
qualifying local  camps  from  waiving  laws 
of  the  order,  no  liability  will  be  inaugu- 
rated by  acceptance  of  the  assessment  by 
the  local  camp  after  the  death  of  the  ap- 
plicant. Sovereiffn  Camp,  W.  W.  v.  Hall, 
41:  517,  148  S.  W.  626,  —  Ark.  — . 

8.  A  benefit  society  is  estopped  to  deny 
recovery  to  an  injured  member  according  to 
the  terms  of  his  certificate,  where,  after  sus- 
pension, he  applied  for  reinstatement  and 
was  informed  bv  the  local  lodge  that  he  had 
been  reinstated,  and  thereafter  regularly 
paid  his  dues,  although  the  supreme  body 
nad  refused  to  grant  the  reinstatement  and 
placed  the  dues  to  the  general  credit  of  the 
local  lodge.  Richardson  v.  Brotherhood  of 
Locomotive  Firemen  &,  Enginemen,  41:  320, 
126  Pac.  82,  —  Wash.  — . 

0.  An  insurer  which,  after  receiving 
knowledge  of  the  falsity  of  answers  in  the 
application  upon  which  the  policy  was  is- 
sued, continues  to  collect  premiums  on  the 
policy,  is  estopped  to  deny  liability  thereon 
because  of  such  falsity.  Masonic  L.  Asso. 
V.  Robinson,  41:  505,  147  S.  W.  882,  149  Ky. 
80. 

10.  Denial  by  an  insurer  of  liability  on 
the  ground  of  falsity  of  answers  as  to 
health,  in  ignorance  of  the  fact  that  the 
policy  had  never  been  put  in  force,  will  not 
estop  it  from  denying  liability  on  the  lat- 
ter ground,  if  the  beneficiary  was  not,  by 
the  ^p^und  of  the  refusal,  led  to  teke  or 
refrain  from  taking  any  action  which  oper- 
ated to  his  injury.  Sovereign  Camp,  W.  W. 
V.  Hall,  41:  517,   148  S.   W.  626,  —  Ark. 

Notice;  proofs  of  loss. 

Refusal  of  instruction  as  to  effect  of 
proofs  of  loss,  see  Appeal  and  Er- 
ror, 16. 

Weight  of  proof  of  death  as  evidence, 
see  Evidence,  34. 

11.  A  delay  of  more  than  two  years  be- 
fore making  proofs  of  loss  under  a  life 
insurance  policy  which  merely  requires  such 
proofs  to  oe  furnished,  without  specifying 
the  time,  is  excused  where  none  of  the  rela- 
tives of  the  insured  were  present  at  the 
time  of  the  death  of  insured,  who  was 
buried  by  a  fraternal  organization,  and  they 
did  not  learn  of  the  existence  of  the  policy 
until  a  few  days  before  the  proofs  were 
furnished.  Metropolitan  L.  Ins.  Co.  v. 
People's  Trust  Co.  41:  285,  98  N.  E.  613,  — 
Ind.  — >.  (Annotated) 
41  L.R.A.(N.S.) 


Interest  in  proceeds. 

Review  of  verdict  finding  that 

ficiary  is  a  "dependent,**  see  Ap- 
peal and  Error,  8. 

Right  to  insurance  as  between  mort- 
gagee and  trustee  in  bankraptey 
of  insured,  see  Bankruptcy,  2. 

Proceeds  from  benefit  certificate  as 
wife's  separate  estate,  see  Hnsl>end 
and  Wife. 

12.  Children  of  a  child  who  dies  during 
the  lifetime  of  the  beneficiary  have  no  in- 
terest in  an  insurance  policy  the  proeeeds 
of  which  are  payable  to  children  of  the 
beneficiary  in  case  of  ^  her  death  prior  to 
insured.  Davis  v.  New  York  L.  Ins.  Oa. 
4z:  250,  98  N.  E.  1043,  212  Mass.  310. 

(Annotated) 

13.  The  interest  of  a  beneficiary  in  a 
benefit  certificate  does  not,  where  the  mem- 
ber has  the  right  to  change  the  beneficiary 
at  will,  vest  until  the  members'  death.  Lit- 
tleton V.  Sain,  41:  xzx8,  160  8.  W.  423,  — 
Tenn.  — . 

14.  To  entitle  the  beneficiary,  who  bears 
the  relation  of  dependent,  to  recover  on  a 
certificate;  the  law  does  not  undertake  to 
prescribe  just  what  degree  of  dependence 
IS  necessary.  The  test  in  each  ease  should 
be  good  faith,  purity  of  purpose,  material 
dependence,  and  •  material  supports  Sov- 
ereign Camp  W.  of  W.  v.  Noel,  42: 648; 
126  Pac.  787,  —  Okla.  — . 

16.  Where  the  constitution,  and  by-laws 
of  a  fraternal  benefit  association  and  the 
statutes  under  which  ite  charter  is  ob- 
teined,  each  authorize  the  issuance  of  bene- 
ficiary insurance  certificates  to  members 
of  the  family,  heirs,  blood  relation,  or  per- 
sons dependent  upon  the  member,  the  term 
"dependent,"  as  therein  used,  may  include 
an  affianced  wife.  Sovereign  Camp  W.  of 
W.  V.  Noel,  4Z :  648,  126  Pae.  787,  —  Okla. 

• 

Subrogation. 

Splitting  of  cause  of  action  against 
person  responsible  for  loss,  see  Ac- 
tion or  Suit,  10. 

Impairment  of  contract  oblieatiOD  by 
stetute  as  to  insurer's  right  to  sub- 
rogation, see  Constitutional  Law, 
19. 

Proper  parties  to  action  by  insurer  to 
recover  against  railroad  eausing 
loss  of  property,  see  Parties,  3. 

Retrospective  effect  of  statute  as  to, 
see  Stetutes,  6. 

16.  An  insurer's  right  of  subrogation  to 
the  property  owner's  remedv  agunst  one 
causmg  loss  of  the  property  by  fire  extends 
to  the  stetutory  right  of  recovery  against 
a  railroad  company  for  setting  out  fire  by 
the  operation  01  its  road.  British  America 
Assur.  Co.  V.  Colorado  &  S.  R.  Co.  41:  iao% 
126  Pac.  608,  —  Cola  — . 

17.  Where  an  insurance  company  which 
has  been  informed  of  the  pendency  of  ao 
action  brought  by  an  insured  whose  prop- 
erty was  destroyed  by  fire  by  a  wrongdoer 
to  recover  of  such  wrongdoer  makes  no 
effort  to  intervene  and  protect  ite  inter- 
est, and  the  insured  accepte  in  settlement 
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damages  from  the  wrongdoer,  which,  added 
to  the  amount  of  the  insurance,  is  less  than 
the  amount  of  his  loss  and  expenses  of 
litigation,  such  insurance  company  can  re- 
cover nothing  from  the  insured.  Shaw- 
nee F.  Ins.  Co.  V.  Cosgrove,  41:  7x9,  116 
Pac.  819,  86  Kan.  206.  (Annotated) 

Guaranty  policies. 

18.  Employers'  liability  insurance  does 
not  cover  injury  to  employees  of  independ- 
ent contractors  performing  labor  for  the 
insured,  although  the  insured,  to  aid  the 
contractor,  advances  the  pay  of  employees, 
and  the  action  for  compensation  is  brought 
against  him.  Employers'  Indenmitv  Co. 
v.  Kelly  Coal  Co.. 41:  963,  HO  8.  W.  992, 
149  Ky.  712.  (Annotated) 

INTENT. 

Evidence  as  to  generally,  see  Evidence, 

INTEREST. 

Altering  instrument  by  changing  rate 
of,  see  Alteration  of  Instruments. 

Effect  of  payment  of  interest  by  mort- 
gagor on  mortgage  to  which  his 
signature  was  forged,  see  Estoppel, 

X. 

Failure  to  include  interest  in  tender 
of  amount  due,  see  Tender. 

Interest  is  allowed  upon  the  dam- 
ages awarded  for  wrongful  rescission  of  a 
building  contract,  not  from  the  time  of  the 
rescission,  but  from  that  of  the  bringing 
of  the  action.  Brady  v.  Oliver,  41:  60,  147 
8.  W.  1135,  125  Tenn.  695. 

internaij  revenue. 

Plea  of  nolo  contendere  in  prosecution 
for  violation  of  internal  revenue 
laws,  see  Criminal  Law,  6. 

INTERSTATE   COMMERCE. 

See  Commerce. 

INTIMIDATION. 

Injunction  against,  see  Injunction  1-4. 

INTOXICATING  LIQUORS. 

Equal  protection  and  privileges  as  to, 
see   Constitutional   Law,  6,  6. 

Rent  note  given  for  lease  of  property 
to  be  used  for  illegal  sale  of  liquor, 
see  Contracts,  12. 

The  affirmative  exclusion  of  certain 
persons  from  engaging  in  trafficking  in  in- 
toxicating liquors  does  not  license  those 
not  within  the  description  of  the  excluded 
dass,  in  violation  of  a  constitutional  pro- 
vision that  no  license  to  traffic  in  intoxicat- 
ing liquors  shall  thereafter  be  granted  in 
the  state,  but  the  ^neral  assembly  may,  by 
law,  provide  agamst  the  evils  resulting 
therefrom.  Bloomfield  v.  State,  41 :  726,  99 
N.  E.  309,  86  Ohio  St.  26S. 


JAIL. 

Mechanics'    lien    on    county    jail, 
Mechanics'  Liens,  4. 
41  L.R.A.(N.S.) 


JUDGES. 

Time  for  determining  eligibility  of 
judge,  see  Offlceri. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  21. 

Sustaining  judgment  purporting  to  be 
for  recovery  of  attorney's  fee  on 
theory  that  fee  was  allowed  as 
punitive  damages,  see  Appeal  and 
Error,  6. 

In  contempt  proceedings,  aef  Contempt, 
3,  4. 

Effect  of  judgment  canceling  stock  for 
wrongful  issue  on  righu  of  trsns- 
feree  thereof,  see  Corporations,  6. 

Binding  effect  in  habeas  oorpua  pro- 
ceedings of  judgment  committing 
witness  for  contempt^  see  Habeas 
Corpus. 

In  mandamus  ease,  see  Mandamus,  8. 

Against  dead  person. 

1.  Where,  after  an  appeal  is  perfected 
in  the  supreme  court,  one  of  the  parties 
dies  before  submission  of  the  cause,  a  judg- 
ment rendered  after  submission  of  the  cause, 
without  revivor  and  without  the  court's  at- 
tention being  called  to  the  deatl)  of  the  par- 
ty, is  not  absolutely  void,  but  voidable.  Jef- 
ferson V.  Hicks,  41:  Z053,  126  Pac.  739,  — 
Okla.  -^  (Annotated) 
Relief  against. 

2.  A  statute  conferring  power  upon  the 
supreme  court  to  vacate,  after  the  term  at 
which  it  is  rendered,  a  judgment  for  death 
of  one  of  the  parties  before  the  cause  was 
submitted,  does  not  make  it  mandatory 
upon  the  court  to  do  so;  and  where  judg- 
ment is  rendered  after  death  of  defendant 
in  error,  affirming  the  judgment  of  the  trial 
court,  the  attention  of  the  supreme  court 
never  having  been  called  to  his  death,  a 
motion  of  the  plaintiff  in  error  to  vacate, 
filed  approximately  one  and  one-half  years 
after  judgment  is  rendered,  will  not  be 
sustained,  where  it  does  not  appear  that 
plaintiff  in  error's  petition  states  a  cause 
for  reversal,  or  that  he  was  in  any  way 
prejudiced  hj  the  judgment's  beins  rendered 
without  notice  to  the  court  of  defendant  in 
error's  death  and  without  revivor  of  the 
action.  Jefferson  t.  Hicks,  41:  1053^  126 
Pac.  739,  —  Okla.  — . 

3.  By  reason  of  §§  6094  and  6101,  Okla- 
homa Comp.  Laws  1909,  made  bv  %  6102 
to  apply  to  the  supreme  court,  m  so  far 
as  tneir  provisions  are  applicable  to  its 
final  judgments  and  orders,  suoh  court  is 
authorised,  upon  proceeding  begun  within 
three  years  after  judgment  is  rendered,  to 
set  aside  and  vacate  a  judgment  for  death 
of  one  of  the  parties  before  judgment.  Jef- 
ferson V.  Hicks,  41:  Z053,  ^  P«^  739, 
—  Okla.  — . 

JUDICIAL  NOTICE. 

See  Evidence,  1-4. 


JUDICIAL  POWER. 

Encroachment    on. 
Law,  2. 


Constitaiional 
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JUDICIAL  SALE. 

For  taxes,  see  Tazee,  3. 

JURISDICTION. 

Over  boundary  rivers,  see  Boundaries. 

JURY. 

Right  to  appeal  from  denial  of  appli- 
cation for  jury  in  proceeding  to 
register  land  title,  see  Appeal  and 
Error,  1. 

New  trial  because  of  misconduct  of, 
0«e  New  Trial,  2. 

Question  for,  see  Trial,  1-6. 

Competency  of  witness  related  to  mem- 
ber of  jury,  see  Witnesses,  1. 

1.  Neither  the  Minnesota  registration 
act  (Rev.  Laws  1905,  §§  3370-3451)  nor  the 
general  law  of  that  state  confers  any  ab- 
solute right  to  a  jury  trial  upon  any  of 
the  issues  that  may  arise  in  registration 
proceedings.  Peters  v.  Duluth,  41:  1044, 
137  N.  W.  390,  —  Minn.  — .     (Annotated) 

2.  A  constitutional  provision  that  '*the 
right  of  trial  by  jury  shall  remain  in- 
violate, and  shall  extend  to  all  cases  at 
law  without  regard  to  the  amount  in  con- 
troversy," does  not  apply  to  a  proceeding, 
under  Minnesota  Rev.  Laws  1905,  chap. 
65  ( §§  3370-3451 ) ,  to  register  a  land  title. 
Peters  v.  Duluth,  41:  1044,  137  N.  W.  390, 
—  Minn.  — . 

liABORERS. 

Lien  of,  see  Mechanics'  Liens. 

LABOR  ORGANIZATIONS. 

Injunction  against,  see  Injunction,  5, 
6. 

LACHES. 

See  Limitation  of  Actions,  1, 

LANDLORD  AND  TENANT. 

As  to  what  are  fixtures  as  between 
landlord  and  tenant,  see  Fixtures. 

Mechanics'  lien  for  repair,  see  Me- 
chanics' Liens,  5. 

Tenant's  unlawful  permission  to  take 
coal  from  beneath  land,  see  Mines, 
1. 

1.  A  lease  of  a  dwelling  house  by  a 
street  number,  standing  upon  a  lot  upon 
the  rear  of  which  is  a  bam,  with  no  open- 
ing into  the  lot,  but  between  which  and  the 
dwelling  is  a  vacant  space  40  by  30  feet, 
carries  the  vacant  portion  of  the  lot.  Kus- 
chinsky  v.  Flanigan,  41: 430,  136  N.  W. 
362,  —  Mich.  — . 

Covenantfl. 

Damages  for  breach  of  covenant,  see 
Damages,  1,  8,  16. 

2.  Conveyance  .by  a  landlord  of  the 
leased  premises  does  not  relieve  him  from 
liability  on  a  covenant  for  renewal  con- 
tained in  the  lease.  Neal  v.  Jefferson,  41: 
387,  99  N.   E.   334,  212  Mass.  517. 

(Annotated) 
Eviction. 

3.  A  tenant  of  a  dwelling  and  yard  does 
not  waive  his  right  to  insist  on  a  suspen- 
41  L.R.A.(N.S.) 


sion  of  rent  on  account  of  a  partial  evie- 
tion  consisting  of  using  the  yard  to  store 
materials  while  remodeling  a  building  ob 
the  rear  of  the  lot,  and  permitting  tenanta 
of  such  building  to  pass  over  the  yard  after 
the  alteration  is  completed,  by  remaiaijig 
in  possession  of  the  dwelling  and  paying 
rent  for  a  time.  Kuschinsky  v.  Flanigan, 
41:  430,  136  N.  W.  362,  —  Mich.  — . 

(Annotated) 
Defective  or  dangerous  premises. 

4.  A  landlord  is  not  liable  for  the  death 
of  the  tenant's  child  which  fell  through  the 
cover  of  a  vault  on  the  premises,  because 
its  hinges  had  rusted  afid  its  supports  de- 
cayed, where  the  defect  was  not  discover- 
able by  ordinary  observation,  and  the  land- 
lord is  not  shown  to  have  had  actual 
knowledge  of  it  or  to  have  made  such  an 
investigation  of  the  property  as  must  have 
disclosed  its  existence.  Clark  v.  Sharpe,  41: 
47,  83  Atl.  1090,  76  N.  H.  446. 

Rent. 

Suit  by  agent  in  his  own  name  on  rent 

notes,  see  Parties,  2. 
See  also  supra,  3. 

5.  Where  real  estate  subject  to  an  un- 
expired lease  for  the  term  of  one  hundred 
years  is  leased  for  the  term  of  one  thousand 
years,  with  the  intention  of  vesting  a  pres- 
ent interest  in  the  second  lessee,  such  l^see 
is  entitled  to  the  rent  due  under  the  fir^t 
lease  as  against  one  who  purchased  the 
property  subject  to  the  leases.  Benjamin 
V.  Northwestern  F.  A  M.  Ins.  Co.  41:395, 
137  N.  W.  183,  —  Minn.  — .  (Annotated) 
Re-entry;  crops. 

6.  A  man  who,  after  separation  from 
his  wife,  retains  possession  of  her  land 
which  he  has  been  managing,  may  maintain 
trespass  quare  olatisufn  fregit  against  one 
who  enters  and  removes  a  crop  under  her 
authority,  since,  as  tenant  at  will,  he  can, 
until  lawfully  removed,  claim  the  crop 
even  as  against  the  owner.  Evans  v.  Wat- 
kins,  41 :  404,  83  Atl.  915,  76  N.  H.  433. 

(Annotated) 

LARCENT. 

Nature  of  action  to  recover  Tahie  of 
property  stolen,  see  Action  or  Suit, 
4. 

Attachment  to  aid  civil  action  to  com- 
pel restoration  of  stolen  property, 
see  Attachment,  1,  2. 

From  passenger  in  sleeping  ear,  aee 
Carriers,  8-11. 

1.  One  taking  property  in  good  faith, 
under  the  honest  belief  that  it  is  his,  is 
not  guilty  of  larceny,  although  hia  belief 
proves  to  be  erroneous.  Wilson  v.  State, 
41:  549,  131  S.  W.  336,  96  Ark.  148. 

(Annotated) 

2.  One  is  not  guilty  of  larceny  because 
after  taking  property  in  good  faith,  under 
the  honest  belief  that  it  belongs  to  him, 
he  converts  it  to  his  own  use  upon  discover- 
ing that  he  is  mistaken  as  to  his  ownership. 
Wilson  V.  State,  41 :  549,  131  8.  W.  336,  96 
Ark.  148. 
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LAW  OF  PliACB. 

See  Conflict  of  Lawi, 

IjEAS£. 

In  general,  see  Landlord  and  Tenant. 
For  oil  or  gas,  see  Mines,  3. 

liEGISIiATURE. 

Encroachment  by  over  judicial  power, 

see   Constitutional   Law,  2. 
Relation  of  courts  to,  see  Courts,  1. 
Conferring  upon  courts  power  to  sus- 

Eend    sentence    during    good    be- 
avior,    see    Criminal  Law,  8-10, 
Enactment   of   statutes   by,  see   Stat- 
utes. 

XjKTTKKS. 

As  evidence,  see  Evidence,  8. 

LIOBNSE. 

Jurisdiction  to  punish  one  for  fishing 
without  license,  see  Boundaries. 

Evidence  as  to  motive  in  imposing 
license  fee,  see  Evidence,  10. 

Evidence  on  question  of  reasonableness, 
see  Evidence,  22. 

Injunction  against  continuance  of  busi- 
ness because  of  refusal  to  pay 
licenpe,  see  Injunction,  7. 

For  sale  of  liquors,  see  Intoxicating 
Liquors. 

For  practice  of  medicine,  see  Physicians 
and  Surgeons,  1,  2. 

A  license  fee  of  $200  per  annum  for 
a  permanent  moving  picture  show  in  a  vil- 
lage of  1,000  inhabitants  is  not  so  excessive 
as  to  clearly  manifest  either  a  purpose  to 
tax  or  prohibit  under  the  guise  of  license; 
such  business  being  one  which  is  liable  to 
degenerate,  is  likely  to  require  considerable 
police  surveillance,  and  which  is  of  a  kind 
wherein  regulation  and  restraint  may  be  im- 
posed in  the  amount  of  the  license  fee  itself. 
Higgins  V.  Lacroix,  41:  737,  137  N.  W.  417, 
119  Minn.  146. 

LIENS. 

Of  mechanic  or  materialmaii,  see  Me- 
chanics' Liens. 

LIFE  INStTRANCB. 

See  Insurance. 

LIFE  TABLES. 

Prejudicial  error  in  remarks  of  counsel 
as  to  life  expectancy  according  to, 
see  Appeal  and  Error,  16. 

LIFE  TENANTS. 

Effect  of  deed  by  one  holding  life  estate 

only,   see   Deeds,  2. 
Partition  of  interests,  see  Partition. 
Partition  between,  see  Partition. 

LIGHT. 

At  railroad  station,  see  Carriers,  6. 

LOIITATION  OF  ACTIONS. 

Adverse  possession,  see  Adverse  Posses- 
sion. 
41  L.R,A.(N.S.) 


Necessijby  that  new  promise  shall  be  in 
writing,  see  Contracts,  3. 

Prescriptive  right  to  take  water  from 
springs  in  highway,  see  Waters,  6. 

1.  An  action  for  violation  of  a  covenant 
not  to  use  property  for  other  than  residence 
purposes  is  not,  in  case  the  violation  con- 
sists of  maintaining  a  boarding  house  on 
the  property,  defeated  by  laches  if  com- 
plainant had  no  notice  of  a  violation  until 
the  close  of  the  reason  one  year,  and  was 
not  convinced  until  the  season  had  begun 
the  following  year,  when  action  promptly 
followed.  Sayles  v.  Hall,  41:  635,  96  N.  E. 
712,  210  Mass.  281. 

2.  The  right  of  action  for  damages  to 

growing  crops  and  personal  property  caused 
y  the  negligent  construction  and  mainte- 
nance of  a  ditch  and  dam  does  not  accrue 
so  as  to  start  the  running  of  limitations, 
until  the  property  is  injured  or  destroyed. 
Christensen  v.  Omaha  Ice  &  Cold  Storage 
Co.  41:  laax,  138  N.  W.  141,  —  Neb.  — . 

LIMITATION  OF  LIABILITY. 

For  loss  of  baggage,  see  Carriers,  12. 
By  telegraph  company,  see  Tel^raphs, 
2. 

LINSEED  OIL. 

Prohibiting  sale  of  adulterated  oil,  see 
Constitutional  Law,  17. 

Statute  as  to  adulteration  of,  see  Adul- 
teration. 

LITERARY  PROPERTY. 

See  Copyright. 

LOAN. 

Agent  procuring  loan  as  agent  of  bor- 
rower or  mortgagee,  see  Principal 
and  Agent,  1. 

Sufficiency  of  tender  of,  see  Tender. 

LOI>GING  HOUSES. 

Homestead  in  property  used  for,  see 
Homestead,  3. 

LOST  INSTRUMENTS. 

Opinion  evidence  as  to  handwriting, 
in,  see  Evidence,  10. 

MACHINERY. 

Injury  to  servant  by,  see  Evidence,  26; 
Master  and  Servant,  2,  6. 

MAGAZINE. 

Sufficiency  of  copyright  of  number  to 
cover  story  published  therein,  see 
Copyright,  2. 

BfALICE. 

As  ingredient  of  offense  of  maiming 
horse,  see  Animals. 

MALPRACTICE. 

Liability  for,  see  Physicians  and  Sur- 
geons, 4. 
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MANDAMUS. 

Original  jurisdiction  of  appellate  court, 
see  Courts,  3. 

1.  Mandamus  is  the  proper  remedy  to 
compel  a  public  service  corporation  to  fur- 
nish service  to  an  individual  applicant 
therefor.  State  ex  rel.  Mason  v.  Consum- 
ers' Power  Co.  41:  ii8x,  137  N.  W.  1104,—- 
Minn.  — . 

2.  In  the  absence  of  evidence  of  a  con- 
trary custom,  in  mandamus  prooeedii^s  to 
compel  the  furnishing  of  electric  lighting 
service,  it  will  be  presumed  that  the  electric 
light  company  follows  the  usual  custom 
and  itself  penorms  the  details  incident  to 
the  connection  of  its  lines  with  the  prem- 
ises of  applicants  for  service;  and  hence, 
where  it  appears  that  an  applicant  for  serv- 
ice whose*  nouse  is  in  an  esiEiblished  service 
Eone  has  made  proper  application  and  de- 
mand upon  the  respondent,  and  has  his 
house  equipped  to  receive  the  service,  his 
r^ht  to  the  writ  is  prima  facie  established. 
S&te  ex  rel.  Mason  v.  Consumers'  Power 
Co.  41:  X181,  137  N.  W.  1104,  —  Minn.  —. 

3.  The  mandate  of  a  writ  of  mandamus 
to  eompel  an  electric  light  company  to  fur- 
nish electric  service  to  the  relator  should, 
where  the  facts  established  show  that  there 
are  different  ways  of  reaching  the  premises 
in  question  with  the  wires  of  the  company, 
be  merely  that  the  respondent  must  furnish 
such  service,  without  specifying  the  manner 
in  which  such  duty  is  to  be  performed. 
State  ex  rel.  Mason  v.  Consumers'  Power 
Co.  4»:  "81,  137  N.  W.  1104,  —  Minn.  — . 

MANUFACTURING  PLANTS. 

Forbidding  operation  of,  near  public 
park,  see  Constitutional  Law,  9; 
Municipal  Corporations,  4. 

MANUSCRIPT. 

Greek  manuscript  as  baggage,  see  Car- 
riers, 7. 

Damages  for  destruction  of  Greek  man- 
uscript, see  Damages,  11. 

MARRIBD  WOMAN. 

In  general,  see  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Use  of  force  to  remove  servant  from 
premises  after  termination  of  em- 
ployment, see  Assault  and  Bat- 
tery, 3. 

Evidence  in  action  for  assault  in  mov- 
ing former  employee  from  prem- 
ises, see  Evidence,  15,  18. 

Right  of  servant  to  recover  tips  turned 
over  to  employer,  see  Assumpsit,  1. 

Pleading  in  action  to  compel  em- 
ployer to  return  tips  belonging  to 
employee,  see  Pleading,  7. 

Prejudicial  error  in  admission  of  evi- 
dence, see  Appeal  and  Error,  12. 

Statute  as  to  right  to  unite  to  per- 
•  suade  persons  to  enter  combination 

for  or  against  leaving  employment, 
see  Conspiracy. 

Injunctiop  against  attempt  to  induce 
servant  to  enter  upon  or  to  leave 
employment,  see  Injunction,  1-6. 
41  L.R.A.(N.S.) 


Sufficiency  of  proof  of  negiigenee,  m 
Evidence,  26. 

Insurance  against  master's  lishility, 
see  Insurance,  18. 

Application  of  employee's  liability  in- 
surance to  employees  of  independ- 
ent contractors,  see  Insurance,  18l 

Allegations  as  to  negligence  toward 
seVvant,  see  Pleading,  90. 

Authority  of  superintendent  to  eon- 
toact  to  pay  employee  who  is  laid 
off,  see  ^ncipal  and  Agent,  5. 

Liability  of  town  for  injury  to  cb- 
ployee,  see  Towns. 

When  relmtion  exists. 

1.  Where  a  father  bought  an  antomo- 
bile  for  the  pleasure  and  comfort  of  himself 
and  family,  and  his  minor  son,  who  wis  a 
member  of  his  family,  being  authorised  to 
use  it  at  any  time  for  such  purpose,  took  it 
out  for  the  pleasure  of  himself  and  sister, 
with  a  friend,  who  was  a  guest  of  the 
father's  family,  such  son  was  a  servant  or 
agent  of  the  father  in  taking  his  sister  and 
the  ffuest  of  the  family  driving  therein,  and 
the  father  was  liable  for  his  negligence  in 
driving  it.  McNeal  v.  McKain,  41:  77s,  126 
Pac.  742,  —  Okla.  — .  (Annotated) 
Duty  as  to  place  and  appliances. 

Sufficiency  of  proof  of  negligence,  see 
Evidence,  26. 

2.  A  provision  requiring  employers  to 

fuard  machinery  is  operative  without  noti- , 
cation  from  the  factory  inspector,  although 
a  section  of  the  statute  provides  that  when- 
ever the  statute  requires  the  making  of 
changes,  they  shall  be  made  within  a  rea- 
sonable time  after  notification  by  such  of* 
ficial.  Streeter  v.  Western  Wheeled  Scrap- 
er Co.  41:  6a8,  98  N.  E.  541,  254  DL  244. 

3.  A  railroad  company  may  be  found  to 
be  negligent  in  maintaining  unblocked 
frogs  in  a  yard  where  employees  are  re* 
quired  to  move  about  in  switching  and 
making  up  trains.  Korab  v.  Chicago,  R.  I. 
&  P.  R.  Co.  41 :  3»,  128  N.  W.  629,  149  lowi. 
711. 

4.  A  locomotive  crane  or  derrick  built 
upon  car  trucks,  and  equipped  with  a  boiler 
and  engine  furnishing  the  power  to  operate 
the  crane  and  to  move  the  machine  about 
upon  railroad  tracks,  which  is  being  oper- 
ated by  a  railway  company  for  the  purpose 
of  unloading  heavy  materials  to  be  used 
in  the  construction  of  docks,  and  is  not  esi- 
ployed  by  the  railway  company  in  its  bun* 
ness  as  a  common  carrier  in  moving  state 
traffic,  is  not,  while  being  so  operated,  a 
"locomotive,  car,  tender,  or  similar  vebide 
used  in  moving  state  traffic,"  required  by 
Ohio  Code,  §§  8950  and  8952,  to  be  equipped 
with  an  automatic  coupler  and  provided 
with  drawbars  of  standard  height,  notwith- 
standing it  is  used  in  shifting  cars  loaded 
with  materials  to  be  used  in  the  con8t^l^ 
tion  of  such  docks,  and  deposited  by  the 
railway  company  on  the  temporary  fraeb 
built  thereon.  Lake  Shore  &  M.  S.  R-  Ca 
v.  Benson,  41:  49,  85  Ohio  St.  215,  97  K.  £• 
417.  (Annotated) 
Assumption  of  risk. 

5.  A  servant  does  not,  by  continuing  to 
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operate  a  machine  which  has  not  heen  pro- 
tected by  guards  as  required  by  statute,  as- 
sume the  risk  of  injury  from  Tiolation  of 
the  statute.  Streeter  t.  Western  Wheeled 
Scraper  Co.  41:  628,  98  N.  £.  541,  254  111. 
244. 

6.  That  a  railroad  brakeman  continued 
in  his  employment  for  a  year  or  more  with 
knowledge  that  the  frogs  in  the  track  are 
unblocked,  does  not  establish  an  assump- 
tion of  risk  of  injury  therefrom  as  matter 
of  law.  Korab  v.  Chicago,  R.  I.  ft  P.  R  Co. 
4x:  33»  128  N.  W.  629,  149  Iowa,  711. 
Oontribntory  negligence. 

Presumption  as  to  exercise  of  due  care, 
see  Evidence,  25. 

Sufiiciency  of  evidence  to  support  find- 
ing against  contributory  negli- 
gence, see  Evidence,  25. 

Question  for  jury  as  to,  see  Trial,  4. 

7.  A  brakeman  is  not  negligent  as  mat- 
ter of  law  in  stepping  between  moving  cars 
in  the  switching  of  which  he  is  employed, 
so  as  to  prevent  holding  the  railroad  com- 
pany liable  for  his  death  in  case  he  is 
Killed  by  a  negligent  act  of  the  company, 
and  there  is  no  witness  of  the  accident. 
Korab  v.  Chicago,  R.  I.  &  P.  R.  Co.  42 :  33, 
128  N.  W.  629,  149  Iowa,  711.  (Annotated) 
Fellow  servants  and  their  negligence. 

Prejudicial  error  in  admission  of  evi- 
dence on  question  of  fellow  serv- 
ants, see  Appeal  and  Error,  12. 

8.  A  statute  providing,  that  an  employ- 
er shall  be  liable  for  injury  to  his  employee 
Y^hen  it  results  from  the  negligence  of  a 
eoemployee  in  another  department  of  labor 
from  that  of  the  employee  injured,  or  em- 
ployed upon  a  machine,  railroad  train, 
switch  signal  point,  locomotive  engine,  or 
other  appliances  than  that  upon  which  the 
employee  injured  is  employed,  or  who  is 
charged  with  despatching  trains,  or  the 
operation  of  any  mine,  factory,  machine 
shop,  or  other  industrial  establishment,  does 
not  limit  the  liability  to  persons  operating 
railroads,  machines,  factories,  machine 
shops,  and  other  industrial  establishments, 
but  applies  to  all  business  enterprises  hav- 
ing different  departments  of  service.  Judd 
y.  Letts,  41:  Z56,.  Ill  Pac.  12,  158  Cal.  359. 

9.  The  operator  of  the  elevator  and  a 
saleswoman  m  the  ladies  suit  department 
of  a  department  store  are  in  different  de- 
partments of  labor  within  the  meaning  of  a 
statute  rendering  the  common  employer  lia- 
ble for  injury  to  one  employee  through  the 
negligence  of  another  who  is  engaged  in 
another  department  of  labor  from  that  of 
the  employee  injured.  Judd  v.  Letts,  41: 
156,  111  Pac.  12,  168  Cal.  859.  (Annotated) 
Master's  liability  for  acts  of  seryant  or 

Independent  contractor. 

When  relation  exists,  see  supra,  1. 

Liability  of  charitable  institution,  see 

Charities. 
10.  An  automobile  is  not  per  $e  a  dan- 

5erou8  agency.    McNeal  v.  McKain,  41:  775, 
26  Pac.  742,  --  Okla.  — . 

MATKRIAIilTY. 

Of  evidence,  see  Evidence,  15,  22 
41  L.RA.(N.S.) 


Priorities. 

Priority  of  claim  for  material  and  la- 
bor over  existing  mortgages  on 
property  in  hands  of  receiver,  see 
Keceivers. 

1.  Where  the  current  income  of  a  wa- 
ter and  light  company  which  has  mortgaged 
its  property,  franchises,  after-acquired 
property,  and  income,  is  applied  to  better-, 
ments,  claims  for  materials  and  labor  neces- 
sary to  keep  the  plant  a  going  concern, 
which  should  have  been  satisfied  out  of 
such  income,  are  entitled  to  priority  out 
of  the  proceeds  of  a  foreclosure  sale  under 
the  mortgage.  Citizens'  Trust  Co.  v.  Na- 
tional Equipment  &  S.  Co.  41 :  695,  98  N.  E. 
865,  —  Ind.  — . 

For  what  work  or  materials. 

2.  Oil,  paste,  asbestos,  and  soapstone 
lubricant  used  in  the  construction  of  an  ad- 
dition to  a  building  are  proper  subjects  of 
a  mechanics'  lien.  Pacific  Sash  k  Door  Co. 
y.  Bumiller,  41:  396,  124  Pac  230,  —  Cal. 

3.  A  stage  and  gallery  placed  in  a  store 
fitted  for  use  as  a  theater,  so  attt^ched  to 
the  building  as  to  become  a  part  of  it,  are 
proper  subjects  of  a  mechanics'  lien,  al- 
though they  are  subsequently  removed  by 
the  tenant  and  the  building  restored  to  its 
former  condition.  Pacific  Sash  &  Door  Co. 
y.  Bumiller,  41:  2^6,  124  Pac.  230,  —  Cal. 

To  what  property  attaches. 

See  also  Bonds,  1. 

4.  In  the  absence  of  a  statute  in  ex- 
press terms  authorizing  it,  there  can  be  no 
mechanic's  lien  on  a  county  iail,  since  such 
lien  would  be  contrary  to  public  policy  and 
incapable  of  enforcement.  Hutchinson  v. 
Kru^ger,  41:  3x5,  124  Pac.  691,  —  Okla.  — . 

(Annoteted) 
How  wsllyed  or  defeated. 

5.  A  contract  between  a  property  own- 
er and  his  tenant  that  he  shall  not  be  liable 
for  alterations  or  repairs  to  the  building 
will  not  protect  his  property  from  liability 
to  lien  for  such  worK,  if  he  failed  to  post 
a  notice  as  required  by  statute  to  effect  such 
protection.  Pacific  Sash  A  Door  Co.  y.  Bu- 
miller, 41:  396,  124  Pac.  230,  —  Cal.  — . 

6.  A  lien  for  the  labor  and  materials 
used  in  making  an  alteration  to  a  building 
which  is  put  to  use  as  altered  is  not  de- 
stroyed by  the  removal  of  the  alterations 
and  restoration  of  the  building  to  ite  orig's 
inal  state.  Pacific  Sash  &,  Door  Co.  v.  Bu- 
miller, 41:  396,  124  Pao.  230,  —  Cal.  — ^. 

(Annoteted) 


MEETINGS. 

Of  corporate  officers,  see  Corporations, 
4. 


MEMORAlirDUM. 

Effect  of  memorandum  in  auctioneer's  * 
bo<dc  on  righte  of  bidder,  see  Auc- 
tion. 


Wi 


MILITIA— MUNICIPAL  OOHPOtlAttONS. 


MILITIA. 

Requiring  transportation  of,  at  special 
rate,  see  Carriers,  16;  Constitu- 
tional Law,  11. 

MINB8. 

Negligenee  ia  operation  of  private  rail- 
way, see  Railroads,  1. 

1.  One  who  has  unlawfully  taken  coal 
from  beneath  land  by  permission  of  a  ten- 
ant in  possession  who  nad  no  authority  to 
^rant  it  will  not  be  permitted,  against  the 
Objection  of  the  property  owner,  to  use  the 
passages  created  by  him  to  move  coal  mined 
on  other  property,  although  the  public  need 
for  such  coal  is  urgent.  Kingston  t.  Lehigh 
Valley  Coal  Co.  41 ;  Z059,  84  Atl.  820,  236 
Pa.  360. 

2.  Damages  for  injury  to  surface  by 
mining  operations  are  waived  by  a  grant  of 
the  coal  underlying  the  surface,  together 
with  the  free  and  uninterrupted  right  of 
way  into,  upon,  and  under  said  land  at  such 
points  and  in  such  manner  as  may  be  prop- 
er and  necessary  for  the  purpose  of  digging, 
mining,  and  carrying  away  said  coal,  here- 
by waiving  all  damages  arising  therefrom. 
Stilley  v.  Pittsburgh-Buffalo  Co.  41:  236, 
83  Atl.  478,  234  Pa.  492.  (Annotated) 

3.  The  lessee  of  an  oil  and  gas  mining 
lease  cannot  select  a  place  and  there  drill 
an  oil  or  gas  well,  if  the  particular  place 
selected  will  endanger  the  property  and 
lives  of  other  people  who  are  lawfully  using 
the  surface,  when  the  lessee  can  drill  his 
well  at  another  place  equally  convenient 
to  him,  and  equally  advantageous  to  him, 
which  will  not  endanger  the  property  and 
lives  of  those  lawfully  upon  the  surface. 
Gulf  Pipe  Line  Co.  v.  Pawnee-Tulsa  Pe- 
troleum Co.  41:  izoSy  127  Pac.  252,  —  Okla. 
— .  (Annotated) 

MINORS. 

See  Infants. 


MISTAKE. 

Recovery  back  of  mon^  paid  under, 
see  Assumpsit,  1. 

In  assigning  passengers  to  coaches  pro- 
vided for  white  and  colored  pas- 
sengers, see  Carriers,  1,  2. 

MONOPOIiY  AND  COMBINATIONS. 

Enforcement  of  contract  collateral  to 
illegal  combination,  see  Contracts, 
11. 

A  contract  by  the  principal  dealers 
in  a  certain  kind  of  seed  to  form  a  secret 
partnership  to  control  prices,  distribute 
holdings,  and  share  profits  and  losses  of  the 
business,  is  void  as  in  restraint  of  trade. 
Brent  v.  Qay,  41:  1034,  149  S.  W.  916,  149 
Ky.  816. 

MORTAIilTY  TABIiES. 

Prejudicial  error  in  remarks  of  counsel 
as  to  life  expectancy  according  to, 
see  Appeal  and  Error,  16. 
41  L.R.A.(N.S.) 


MORTGAGE. 

Effect  on,  of  alteration  of  note  feenrej 
by  it,  see  Alteration  of  Instru- 
ments, 1. 

Right  to  insorance  as  between  mort- 
f^ee  and  trustee  in  bankruptcy  of 
msured,  see  Bankruptcy,  2. 

Estoppel  to  contest  validity  of  forged 
mortgage,  see  Estoppel,  1. 

Estoppel  as  to  amount  for  which  mort- 
gage may  be  enforced,  see  Estop- 
pel, 2. 

Priority  as  to  mechanics'  lien,  see  Ut- 
ehanics'  Liens,  1. 

Priority  as  between  mortgage  and 
claims  for  material  and  Ubw 
against  property  in  hands  of  re- 
ceiver, see  Receivers. 

Agent  procuring  loan  as  agent  of  bo^ 
rower  or  mortgagee,  see  Prindpsl 
and  Agent,  1. 

A  full  payment  of  the  balance  doe 
on  a  mortgage  by  a  purchaser  of  the  eqnity 
of  redemption,  to  tlie  mortgagee,  for  the 
purpose  of  discharging  the  mortgage,  with- 
out taking  a  satisfaction,  or  requiring  s 
production  of  the  securities,  or  a  statemeot 
as  to  their  location,  is  of  no  avail  as 
against  the  holder  of  an  unrecorded  assign- 
ment. Assets  Realization  Co.  v.  Clark,  41: 
46a,  98  N.  E.  457,  206  N.  T.  106. 

(Annotated) 

MOTIVS. 

Evidence  as  to,  see  Evidence,  19. 

■ 

MOTOR  TEHICLES. 

See  Automobiles. 


MOVnCG  PICTUIiB  SHOW. 

Evidence  as  to  motive  in  imposing  li- 
cense fee  on,  see  Evidence,  19. 

Reasonableness  of  license  fee,  see  Eri- 
dence,  22;  License. 

Injunction  against  moving  picture  abov 
which  has  refused  to  pay  lieense, 
see  Injunction,  7. 

MUNICIPAL   CORPORATIONS. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  6,  7. 
Condemnation  of  property  by,  see  Enu* 

nent  Domain. 
Rights    and    powers   as    to   highwayi, 

generally,  see  Highways. 
Liability  for  defects  or  obstructions  in 

streets,  see  Highways. 
Right   to   examine   municipal  recordi, 

see  Records  and  Recording  Lavi, 

1,2. 

Charter;  form  of  gOTenunent. 

Application   to   municipalities  of  fto- 
vision  of  Constitution  as  to  poweii 
of  government,  see  Constitutiooftl 
Law,  1. 
Repeal  of  municipal  charter,  see  Stat- 
utes, 7. 
1.  Provisions  in  home-rule  charters  of 
cities  may  not  be  construed  so  as  to  abro- 
gate well-established  equitable  doctrines  tf 
applied  to  quasi  municipal  business  tiaas* 


MUTUAL  INSURANCE  COMPANY;  NEGUQENCB. 
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Meted  by  such  cities.  Laird  Norton  Yards 
V.  Rochester,  41 :  473,  134  N.  W.  644,  117 
Minn.  114. 

2.  The  requirement  of  Minnesota  Const, 
art.  4,  §  36,  that  home  rule  charters  of  cities 
must  provide  for  a  "mayor  or  chief  magis- 
trate, and  a  legislative  body/'  does  not  of 
itself  import  such  a  severance  of  the  several 
departments  of  municipal  government  as  to 
preclude  the  l^islature  from  authorizing 
cities  and  villages  to  adopt  the  commission 
form  of  government,  wherein  the  mayor  is 
vested  with  legislative  functions  and  the 
council  is  given  other  than  legislative  pow- 
ers. State  ex  rel.  Simpson  v.  Mankato, 
4x:  XXX,  136  N.  W.  264,  117  Minn.  458. 

(Annotated) 

3.  A  statute  authorizing  a  duly  ap- 
pointed board  of  freeholders  to  frame  a 
charter  for  a  city,  and  providing  that  such 
board  may  distribute  the  administrative 
powers,  and  prescribe  the  duties  of  the  offi- 
cers, and  incorporate  in  the  charter  provi- 
sions defining  tne  duties  and  powers  of  the 
mayor  and  each  member  of  the  council,  and 
that  each  member  of  council  shall  perform 
such  administrative  duties  as  may  be  desig- 
nated in  such  charter,  authorizes  a  charter 
in  which  the  mayor  is  made  a  member  of 
the  council  and  permitted  to  participate  in 
all  the  legislative  and  other  powers  given 
the  council  and  in  which  the  council  is 
given  legislative,  executive,  and  adminis- 
trative duties  and  functions.  State  ex  rel. 
Simpson  v.  Mankato,  4x:  xxx,  136  N.  W.  264, 
117  Minn.  458. 

Ordinances. 

Who  may  question  validity  of  ordi- 
nance, see  Action  or  Suit,  3. 

As  to  denying  equal  protection  of  the 
laws  and  abridging  privileges  and 
immunities,  see  Constitutional 
Law,  4. 

As  to  denial  of  due  process  of  law  for 
infringement  of  property  rights, 
see  Constitutional  Law,  8,  9. 

Ordinance  as  exercise  of  police  power, 
see  Constitutional  Law,   16. 

Ordinance  granting  franchise  to  elec- 
tric light  company,  see  Electric 
Lights,  1,  2. 

Evidence  as  to  motive  in  enacting  or- 
dinance, see  Evidence,  10. 

Evidence  on  question  of  reasonableness, 
see  Evidence,  22. 

4.  A  municipal  corporation  cannot,  un- 
der its  police  power  and  the  general-welfare 
clause  of  its  charter,  forbid  the  operation 
near  a  public  park  of  a  manufacturing  es- 
tablishment using  planes  or  saws  operated 
by  power.  St.  Louis  v.  Driesoerner,  41: 
177,  147  8.  W.  998,  —  Me.  — . 

(Annotated) 

5.  A  city  ordinance  prohibiting  the 
keeping,  without  a  special  permit,  of  empty 
or  unused  boxes,  barrels,  or  other  like  re- 
ceptacles, or  any  accumulation  of  similar 
inflammable  material,  anywhere  within  the 
city,  without  reference  to  the  character  of 
the  premises  or  manner  in  which  such  ma- 
terials are  kept,  is  unreasonable  'and  void. 
State  V.  Wittles,  41:  456,  136  N.  W.  883,  118 
Minn.  364.  (Annotated) 
41  L.R.A.(N.S.) 


Contracts. 

Contract  as  against  public  policy,  see 

Contracts,  10. 
Relief   under   pleadings    in   action   on 

contract,  see  Pleading,  2. 

6.  One  furnishing  coal  to  a  municipal 
corporation  for  public  use,  under  a  con- 
tract invalid  because  informal,  which  is  ac- 
cepted and  consumed,  may  recover  its  value 
upon  quantum  valebant,  although  the  char- 
ter provides  that  any  contract  not  made  ac- 
cording to  its  requirements  shall  be  void 
and  money  paid  under  it  may  be  recovered 
without  restitution  of  the  benefit  received. 
Laird  Norton  Yards  v.  Rochester,  4x:  473, 
134   N.   W.   644,    117   Minn.    114. 

(Annotated) 
As  to  taxes. 

7.  Where  the  officers  of  a  city  of  the 
second  class  have  xnade  a  levy  to  the  full 
limit  prescribed  for  general  revenue  pur- 
poses, they  cannot  levy  an  additional  tax 
to  pay  indebtedness  incurred  for  the  same 
purpose  and  payable  out  of  the  same  fund, 
although  designated  by  another  name  and 
placed  in  a  different  class.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Humboldt,  41:  X75p  123  Pac. 
727,  87  Kan.  1. 

MUTUAIi  INSURANCE  COBfPANY. 

Interest  in  proceeds  of  benefit  certifi- 
cate, see  Insurance,  13-16. 


NEGLIGENCE. 

In  use  of  automobiles,  see  Automo- 
biles. 

Of,  or  toward,  passengers,  see  Carriers. 

Liability  of  charitable  institution  for, 
see  Charities. 

Continuance  of  personal  injury  case, 
see  Continuance  and  Adjournment. 

Effect  of  contributory  negligence  on 
measure  of  damages  for  injury,  see 
Damages,  10. 

Physical  examination  in  negligence  case, 
see  Discovery  and  Inspection,  2. 

Of  person  injured  by  electric  wire,  see 
Electricity. 

Estoppel  hj,  see  Estoppel,  8. 

Evidence  in  negligence  case,  see  Evi- 
dence. 

Presumption  as  to,  see  Evidence,  26. 

As  to  defects  in  highways,  see  High- 
ways. 

Liability  of  landlord,  see  Landlord, 
and  Tenant,  4. 

Of  master  or  servant,  see  Master  and 
Servant. 

Pleading  as  to,  see  Pleading,  8. 

Of  railroad,  see  Railroads. 

On  railroad  track  or  right  of  way,  see 
Railroads,  8. 

At  railway  crossing,  see  Railroads,  4,  5. 

Of  person  injured  by  street  car,  see 
Street  Railways. 

As  to  telegraphs,  see  Telegraphs. 

Question  for  jury  as  to,  see  TVial,  8,  4. 

1.  A  driver  on  a  public  highway  who 
conforms  to  the  law  of  the  road  in  at- 
tempting to  pass  a  vehicle  ahead,  is  not 
thereby  relieved  of  the  duty  of  using  rea- 
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sonable  care  to  observe  and  avoid  other 
vehicles,  indudinff  those  going  in  the  oppo- 
site direction.  Smith  v.  Barnard  (N.  J. 
Err.  ft  App.)  41:  saa,  81  AU.  734,  —  N.  J. 
— .  (Annotated) 

2.  In  the  absence  of  statute,  it  is  not 
the  absolute  duty  of  one  driving  along  a 
street,  and  whom  another  is  seeking  to  pass, 
to  keep  to  the  right  side  of  the  street; 
but,  if  he  does  not  do  so,  he  must  use 
more  care  and  keep  a  better  lookout  to 
avoid  collision  than  would  be  necessary 
were  he  on  the  proper  side.  Hackett  v. 
Alamito  Sanitary  Dairy  Co.  41:3379  133 
N.  W.  227,  90  Neb.  200.  (Annotated) 

NfiGOTIABIIilTT. 

Of  note,  see  Bills  and  NotM,  1,  8. 

NSGOTIABIiE  INSTRUMENTS. 

See  BilU  and  Notea. 

NBOROKS. 

Putting  white  person  in  coach  provided 
for  colored  passengers;  see  Carriers, 
1,2;  Damages,  6, 8. 

NEW  TRIAIi. 

1.  A  verdict  cannot  be  set  aside  because 
the  judge,  from  his  observation  of  the  de- 
meanor of  the  witnesses  on  whose  testi- 
mony it  was  found,  concludes  that  they  are 
not  worthy  of  belief,  unless  the  record 
shows  that  the  jury  could  not  have  fairly 
and  reasonably  credited  such  testimony,  or 
that  the  verdict  could  not  reasonably  have 
been  reached  on  the  evidence.  Bergh  v. 
Spivakowski,  41:  855,  84  Atl.  329,  86  Conn. 
98.  (AnnoUted) 

2.  The  fonnation  and  expression  of  a 
desire  by  jurors  to  view  the  premises  where 
the  accident  for  which  the  action  was 
brought  occurred  is  not  so  prejudicial  as 
to  require  the  granting  of  a  new  trial.  Judd 
V.  LetU,  41:  Z56,  111  Pae.  12,  158  Cal.  359. 

NOISK. 

Denial  of  due  process  and  regulations 
as  to,  see  Constitutional  lliw,  9. 

Municipal  reflation  of,  see  Municipal 
Corporations,  4. 

NOIiO  CONTENDERE. 

See  Criminal  Law,  5;  Evidence,  40. 

NOMINAL  DAMAGES. 

See  Damages,  1. 

NOMINATIONS. 

To  office,  see  Elections. 

NOTICE. 

Sufficiency  of  notice  to  bahkrupt  dur- 
ing interval  between  adjudication 
in  bankruptcy  and  appointment  oi 
trustee,  see  Bankruptcy,  4. 

Liability  on  officer's  bond  for  failure  to 
give  statutory  notice  of  tax  sale, 
see  Bonds,  3. 

Of  limitation  of  carrier's  liability, 
Carriers,  12. 
41  L.R.A.(N3.) 


To  town  of  defect  in  highway,  m 
Highways. 

Of  insurance  agent,  see  Insurance,  5. 

Necessity  of  notice  by  factoiy  innee- 
tor  to  guard  machinery,  aee  lus- 
ter and  servant,  2. 

Of  tax  sale,  see  Proximate  Cause; 
Taxes,  3. 

Of  contents  of  telegram,  see  Tele- 
graphs,  1. 

Of  claim  for  failure  to  deliver  tete- 
gram,  see  Telegraphs,  2. 

1.  The  publication  in  a  newspaper  of  ji 
notice  of  the  resignation  of  the  president 
of  a  corporation  is  not  a  sufficient  notioe 
of  the  termination  of  the  agency  of  saeh 
president,  to  persona  who  had  previoiisly 
dealt  with  the  corporation  throogh  the 
president  so  as  to  preclude  a  recovery  en  ss 
indorsement  of  a  note  subsequently  made 
b^  the  president  on  behalf  of  the  corpora- 
tion, in  the  absence  of  proof  that  sadi 
person  saw  the  advertisement  or  had  other- 
wise obtained  actual  notioe  of  the  resigna- 
tion. Union  Bank  A  T.  Co.  v.  Long  Pole 
Lumber  Co.  41:  663^  74  8.  K  674,  70  W.  Ve. 
558.  (Annotated) 
Imputed. 

2.  A  man  who,  as  agent  for  his  wife, 
signs  an  application  for  insurance  on  her 
Ine  in  his  own  favor,  binds  her  by  bis 
knowledge  of  her  physical  condition,  so  as 
to  render  the  policy  void  in  case  her  an- 
swers to  guestions  as  to  such  condition  are 
untrue.  Gamble  v.  Metropolitan  L.  Ina  Gou 
41:  1199,  75  S.  K  788,  —  S.  C.  — . 


NUISANCES. 

Municipal  regulations  aa  to, 
nicipal  Ckirporations,  4. 


Hn- 


NUBSB. 

Liability  of  hospital  for  n^ligenee  of, 
see  Charities. 

OBJECTIONS. 

To  raise  question  on  appeal*  see  Af- 
peal  and  Error,  2,  3. 

OBSTRUCTION. 

Of  waters,  see  Waten,  !• 

OCCUPATION  TAX. 

See  License. 

OFFERS. 

In  general,  see  Contraeta,  2. 

OFFICERS. 

Taking  of  acknowledgment  hj,  see 
Acknowledgment. 

Bonds  of,  see  conds,  3,  4. 

ConatitutionalilTf  of  statute  releasing 
liability  of  county  treaanrer  for 
loss  of  public  funds  throiwh  bank 
failure,  see  Constitutional  Law,  IS. 

Of  private  corporation,  see  Corpora- 
tiona,  2,  3. 

Who  4nay'  bring  action  to  qnestioD 
eligibiUty  to  office,  see  Parties,  4. 
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Btetute  releasing  from  liability  for  loss 
of  funds  through  bank  failure,  see 
Taxes,  1. 

Of  town,  see  Towns. 

Under  a  constitutional  provision  fix- 
ing the  term  of  iudges  at  a  certain  period 
of  time  and  until  their  successors  are  elect- 
ed and  qualified,  and  making  them  ineligi- 
ble to  otner  office  during  the  term  for  which 
they  were  elected,  a  judse  is  not  eligible  to 
election  to  the  office  oi  ffovemor  pending 
his  term  of  office,  althougn  such  term  will, 
if  his  successor  is  duly  elected  and  qualified, 
terminate  before  his  term  as  governor 
would  begin.  State  ex  rel.  Reynolds  v. 
Howelli  41 :  xxzg,  126  Pac.  954,  —  Wash.  — . 

(Annotated) 

oni. 

statute  as  to  adulteration  of,  see 
Adulterations;  Constitutional  Law, 
17. 

Lien  for,  see  Mechanics'  Liens,  2. 

As  to  mines  generally,  see  Mines,  3. 

OPERATION. 

Liability  for  performing  operation  on 
child  without  parents'  consent,  see 
Physicians  and  Surgeons,  3. 

Liability  for  damages  resulting  from, 
see  Physicians  and  Surgeons,  4. 

OPINIONS. 

As  evidence,  see  Evidence,  10,  11. 

ORAL  CONTRACTS. 

In  general,  see  Contracts,  3-8. 

ORAL  EVIDENCE. 

See  Evidence,  0. 

ORDINANCES. 

In  general,  see  Municipal  Corporations, 
4,6. 

ORIGINAL  JURISDICTION. 

Of  appellate  court,  see  Courts,  8. 

OVERFLOW. 

Liability  for  causing,  see  Waters,  1. 

PARENT  AND  CHILD. 

Evidence  of  declarations  of  father  and 
mother  in  making  deed  to  son,  see 
Evidence,   14. 

Indictment  for  faMure  to  send  child  to 
school,  see  Indictment,  etc.,  1. 

Matters  as  to  infants  generally,  see 
Infants. 

Liability  for  performing  operation  on 
child  without  parents'  consent,  see 
Physicians  and  Surgeons,  3. 

Failure  to  itemize  funeral  expenses  in 
action  for  death  of  child,  see 
Pleading,  6. 

Death  of  tenant's  child  caused  by  de- 
fects in  premises,  see  Landlord  and 
Tenant,  4. 

When  child  guilty  of  negligence  may 
be    considered    servant   of    father, 
see   Master   and  Servant j   1. 
41  L.R.A.(N.S.) 


PARKS. 

Forbidding  operation  of  certain  kinds 
of  manufacturing  establishment 
near,  see  Constitutional  Law,  9; 
Municipal  Corporations,  4. 

Condemnation  of  property  for,  see  Emi- 
nent Domain,  3,  4,  7. 

■ 

PAROL  EVIDENCE. 

As  to  writing,  see  Evidence,  9. 

PARTIES. 

1.  Where  a  loss  by  fire  is  occasioned  to 
insured  property  by  a  wrongdoer,  and  the 
loss  exceeds  the  amount  of  insurance,  the 
insured  owner  is  the  only  proper  party 
to  recover  damages  from  the  wrongdoer. 
Shawnee  F.  Ins.  Co.  v.  Cosgrove,  41 :  7x9^ 
116  Pac.  810,  85  Kan.  206. 

2.  An  agent  for  the  rental  of  real  estate 
is  not  a  trustee  of  an  express  trust  or  a 
person  with  whom  a  contract  is  made  for 
the  benefit  of  another,  within  the  meaning 
of  a  statute  requiring  suits  to  be  brought 
in  the  name  of  the  real  party  in  interest, 
but  permitting  such  trustees  or  persons  to 
maintain  suits  in  their  own  name,  so  as  to 
enable  him  to  sue.  on  notes  given  for  rent, 
although  they  are  made  payable  to  his  or- 
der as  agent,  unless  they  were  made  in 
that  form  by  authority  of  the  principal,  and 
for  his  benefit.  Martin  k  Garrett  v.  Mask, 
41 :  64X,  74  S.  E.  343,  158  N.  C.  436. 

(Annotated) 

3.  A  property  owner  who  has  been  paid 
in  full  for  the  injury  to  his  property  by 
fire  set  out  by  a  railroad  company  is  not  a 
proper  party  to  an  action  by  the  insurer 
to  hold  the  railroad  company  liable  for  the 
amount  which  it  was  compelled  to  pay  be- 
cause of  the  loss  under  its  insurance  con- 
tract. British  America  Assur.  Co.  v.  Colo- 
rado k  S.  R.  Co.  4x:  xaoa,  125  Pac.  508,  — 
Colo.  — . 

4.  A  citizen  and  elector  has  an  inherent 
right  to  institute  a  proceeding  to  question 
the  eligibility  of  a  candidate  for  election 
to  public  office  to  hold  the  office  which  he 
seeks.  State  ex  rel.  Reynolds  v.  Howell, 
41 :  XX 19,  126  Pac.  054,  —  Wash.  — . 

PARTITION. 

Effect  of  receipt  by  one  cotenant  of 
undue  portion  of  parcel  of  land 
where  tne  grantees  have  acquired 
title  by  adverse  possession,  see  Ad- 
verse Possession. 

Remaindermen  not  in  ease  are  bound 
by  a  fair  and  equal  voluntary  partition  by 
life  tenants  of  an  estate  granted  to  them 
in  common  for  life  with  remainder  to  their 
heirs.  Acord  v.  Beaty,  41 :  400^  148  S.  W. 
001,  —  Mo.  — . 
• 

PARTNERSHIP. 

Right  of  claim  based  on  tort  of  part- 
nership to  share  with  creditors  of 
individual  partners,  see  Assign- 
ment for  Creditors. 

Bankruptcy  of,  see  Bankruptcy,  3. 
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Keoessity  that  partnership  agreement 
for  dealing  in  real  estate  shall  be 
in  writing,  see  Contracts,  6. 

PASS. 

Enforeement  of  contract  to  give,  see 
Contracts,  13. 

PASSENGKR  CARRIERS. 

See  Carriers. 

PASTE. 

Lien  for,  see  Mechanics'  Liens,  2. 

PATENTS. 

Measure  of  damages  for,  see  Damages, 
14. 

Burden  of  proof  as  to  profits  attribu- 
table to  use  of  invention,  see  Evi- 
dence, 7. 

PAYMENT. 

Who  is  agent  to  receive  loan  of  money, 
see  Principal  and  Agent,  1. 

PENALTIES. 

Enforcing  penal  statute  of  other  state, 
see  Conflict  of  Laws,  6,  7. 

Construction  of  statute  as  to,  see  Stat- 
utes, 3. 

PERSONAL  INJURIES. 

To  passengers,  see  Carriers. 

Continuance  of  personal  injury  ease,  sta 
C*ontinuance  and  Adjournment. 

Physical  examination  in  personal  in- 
jury case,  see  Discovery  and  In- 
spection, 2. 

In  highways,  see  Highways. 

Insurance  against  liability  for  injury 
to  employee,  see  Insurance,  18. 

To  employee  generally,  see  Master  and 
Servant. 

PETITION. 

Of  plaintiff,  see  Pleading,  3-6. 

PHYSICAL  EXAMINATION. 

In  general,  see  Discovery  and  Inspec- 
tion, 2. 

PHYSICIANS  AND  SURGEONS. 

1.  Under  the  constitutional  grant  of 
power,  the  legislature  may  prescribe  rea- 
sonable restrictions  and  regulations  respect- 
ing the  practice  of  any  branch  or  depart- 
ment of  the  healing  art.  State  v.  Johnson, 
4z:  539,  114  Pac.  390,  84  Kan.  411. 

2.  An  act  creating  a  state  board  of 
medical  registration  and  examination,  and 
regulating  the  practice  of  medicine,  surgery, 
and  osteopathy,  is  constitutional;  and  such 
an  act  which  defines  medicine  and  surgery 
as  attempting  to  treat  the  sick  or  others 
afflicted  with  bodily  or  mental  .infirmities 
embraces  within  its  terms  one  who,  without 
registration,  examination,  or  license  of 
such  board,  and  for  pay,  practises  or  at- 
tempts to  practice  chiropractic  by  pretend- 
ing to  adjust  the  spine  of  one  afflicted  with 
bodily  infirmities,  or  who  advertises  to 
treat,  for  pay,  by  chiropractic  the  spinal 
41  L.R.A.(N.S.) 


adjustment  of  persons  thus  afflicted.     State 
V.  Johnson,  41:  539,  114  Pac.  390,  S4   Kaa. 

4n. 

3.  A  surgeon  is  not  liabl?  for  ampu- 
tating the  foot  of  a  child  without  obtain- 
ing the  consent  of  its  parents,  where  the 
foot  has  been  crushed  and  instant  action 
may  be  necessary  to  save  life,  while  the 
parents  cannot  be  consulted  without  delay. 
Luka  V.  Lowrie,  41:  290,  136  N.  W.  1106,  — 
Mich.  — ,  (Annotated) 

4.  A  surgeon  who,  upon  being  called  to 
see  a  person  whose  foot  has  been  crushed 
in  an  accident,  consults  the  other  physi- 
cians present,  and,  after  exercising  his  best 
judgment,  amputates  the  foot  to  save  the 
patient's  life,  is  not  liable  in  damages  be- 
cause the  foot  might  have  been  saved  by 
proper  treatment.  Luka  v.  Lowrie,  41:  290^ 
136  N.  W.  1106,  —  Mich.  — . 

PICKETING. 

Injunction  against,  see  InjonetioiL,  S. 

PLEADING. 

Reversal  for  error  as  to,  see  Appeal  and 
Error,  10. 

Sustaining  judgment  purporting  to  be 
for  recovery  of  attorneys'  fee  on 
theory  that  fee  was  allowed  as 
punitive  damages,  see  Appeal  and 
£rror,  6. 

Raising  for  first  time  on  appeal  objec- 
tion of  failure  to  plead  estoppel, 
see  Appeal  and  Error,  5. 

In  criminal  prosecution.  Bee  Criminal 
Law,  5,  6. 

Evidence  admissible  under,  see  Evi- 
dence, 40. 

Variance  between  pleading  and  proof, 
see  Evidence,  41. 

Inconsistency. 

1.  One  resisting  specific  performance  of 
an  alleged  ccmtract  to  purchase  real  estate 
may  plead  nonexistence  of  the  contract,  and, 
also,  that,  if  the  contract  is  found  to  exist, 
a  reservation  attempted  in  the  deed  was  not 
made  in  the  title  bond.  Blu^rass  Realty 
Co.  V.  Shelton,  41 :  384,  147  S.  W.  33,  148 
Ky.  666. 

Relief  under  pleadings. 

2.  Where  one  who  has  furnished  sup- 
plies to  a  municipal  corporation  under  an 
invalid  contract  declares  upon  both  express 
and  implied  contracts,  the  court  should  not 
confine  his  recovery  to  the  express  contract, 
if  no  election  is  required  at. the  trial  and 
evidence  of  reasonable  value  is  received 
without  objection.  Laird  Norton  Yards  v. 
Rochester,  41:  473,  134  N.  W.  644, 117  Minn. 
114. 

Declaration  or  complaint. 

8.  Under  a  statute  requiring  machinery 
to  be  so  located  as  not  to  be  dangerous  to 
employees,  or  to  be  guarded,  a  petition  to 
hold  the  master  liable  for  injury  to  the  em- 
ployee  is  sufficient  in  charging  failure  to 
guard  the  machinery,  without  charging  that 
it  was  located  so  as  to  be  dangerous,  if, 
from  the  description  of  the  machine  con- 
tained in  the  pleading,  it  ia  evident  that  it 
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could  not  be  located  so  as  not  to  be  dan- 
gerous. Streeter  v.  Western  Wheeled  Scrap- 
er Co.  41 :  6a8,  98  N.  E.  541,  254  III.  244. 

4.  In  order  to  allege  a  voidable  pref- 
erence under  bankr.  act  July  1,  1898,  chap. 
541,  §§  60a,  80b,  30  Stat.  562,  and  amend- 
ment thereto,  approved  February  6,  1903, 
where  the  act  complained  of  is  the  pro- 
curing or  suffering  a  judgment  to  be  en- 
tered against  the  bankrupt  in  favor  of  any 
person,  it  is  necessary  to  allege  that  at  the 
time  of  the  rendition  of  the  judgment  the 
judgment  debtor  was  insolvent,  and  that  by 
suffering  said  judgment  to  be  entered 
against  him  he  intended  thereby  to  give  a 
preference,  and  that  the  judgment  creditor 
had  reasonable  cause  to  believe  that  the 
judgment  debtor  so  intoided,  and  that  the 
judgment  creditors  benefiting  thereby 
would  receive  a  greater  percentage  of  their 
debt  than  other  creditors  of  the  same  class. 
Rodolf  V.  First  Nat.  Bank,  41:  204.  121  Pac. 
629,  30  Okla.  631.  (Annotated) 

5.  Section  67f  of  bankruptcy  act,  pro- 
viding that  levies,  judgments,  attachments, 
or  other  liens  obtained  through  legal  pro- 
ceedings against  an  insolvent  within  four 
months  prior  to  the  filing  of  a  bankruptcy 
petition  against  him,  in  case  he  is  adjudged 
a  bankrupt,  shall  be  void,  and  the  property 
affected  shall  pass  to  the  trustee,  affects 
only  the  lien  thereby  acquired,  and  not  the 
judgment  itself;  and  hence  in  a  petition 
drawn  under  said  section  seeking  to  recover 
a  voidable  preference,  it  is  necessary  to 
allege  that  at  the  time  of  filing  the  bank- 
ruptcy petition  the  lien  acquired  through 
the  legal  proceedings  was  in  effect.  Rodolf 
v.  First  Nat.  Bank,  41:  204,  121  Pac.  629, 

.     30  Okla.  631. 
Demurrer. 

6.  A  petition  in  an  action  for  wrongful 
death  of  a  child  which  seeks  to  recover 
funeral  expenses  without  itemizing  the  same 
is  demurrable.  James  v.  Central  of  Georgia 
R.  Co.  41:  795,  75  S.  E.  431,  138  Ga.  415. 

7.  A  petition  in  an  action  by  an  em- 
ployee to  compel  his  employer  to  return  tips 
belonging  to  the  employee  and  delivered  to 
the  employer  by  mistake,  that  he  had  re- 
ceived a  certain  amount  per  week  on  the 
average  and  a  certain  aggregate  amount 
during  the  time  of  his  employment,  is  suf- 
ficiently definite  to  withstand  a  demurrer. 
Polites  V.  Barlin,  41:  1217,  149  S.  W.  828, 
149  Ky.  376. 

PLEDGE   AND   COLLATBRAL  SE- 
CURITY. 

Defense  to  action  on  pledged  note,  see 

Bills  and  Notes,  5. 
Rights  of  pledgee  of  corporate  stock, 

see  Corporations,  6. 

POLICE  POWER. 

See  Constitutional  Law,  16-17;  Courts, 
1. 


POLLUTION. 

Pollution  of  water,  see  Constitutional 
Law,  15. 
41  L.R.A.(NJ3.) 


POOL. 

Who  may  question  validity  of  ordi- 
nance forbidding  maintenance  of 
pool  tables,  see  Action  or  Suit,  3. 

Constitutionality  of  ordinance  regulat- 
ing keeping  of  pool  tables  for  hire, 
see  Constitutional  Law,  4,  8,   16. 

POWERS. 

Deed  executed  by  attorney  in  fact  for 
principal,  see  Acknowledgment^  2; 
Deeds,   I. 


PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  10-20, 

PREMIUMS. 

Recovery  of  insurance  premium  paid, 
see  Insurance,  4. 

Waiver  or  estoppel  by  demand,  accept- 
ance, or  redemption  of,  see  In- 
surance, 9. 

PRESCRIPTION. 

Title  by,  see  Adverse  PoMeMion. 

PRESENTATION. 

Of  claims  against  counties,  see  Coun- 
ties. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  4. 
In  general,  see  Evidence,  4-7. 

PRIMARY  ELECTIONS. 

Court's  power  as  to,  see  Courts,  2. 

Original  jurisdiction  to  determine  by 
mandamus  construction  of  prim- 
ary election  law,  see  Courts,  3. 

In  general,  see  Elections,  2-9. 

PRINCIPAL  AND  AGENT. 

Insurance  agent  as  agent  of  insured, 

see  Insurance,  5. 
Imputing  agent's  notice  to  insurance 

company,  see  Insurance,  5. 
When  child  is  deemed  servant  or  agent 

of   father,   see   Master   and    &rv- 

ant,  1. 
Imputing   agent's   knowledge  to   prin- 

cipsS,  see  Notice,  2. 
Notice   of  termination  of  agency,  Me 

Notice,  1. 

1.  Where  a  partnership,  the  active  mem- 
ber of  which  is  the  presiaent  and  manager 
of  a  mortgage  company  to  which  applica- 
tion is  made  for  a  loan,  is  appointed  by 
the  terms  of  the  application  agent  for  the 
borrower  to  obtain  the  loan,  such  partner- 
ship will  be  held  to  be  in  fact  the  agent  of 
the  mortgage  company,  and  a  payment  of 
the  amount  of  the  loan  to  the  partnership 
will  not  be  regarded  as  payment  to  the  bor- 
rower, and  he  will  not  be  charged  with  the 
loan  until  it  has  actually  been  paid  or  ten- 
dered to  him.  Bell  v.  Riggs,  41:  zzii,  127 
Pac.  427,  —  Okla.  — . 

2.  Evidence  that  a  railroad  contractor 
and  a  bank  which  held  a  chattel  mortgage 

I  on  his  construction  outfit  entered  into  an 
I  agreement  with  a  director  of  the  bank, 
81 
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whom  the  bank  induced  to  act,  by  which 
Budi  contractor  assigned  certain  contracts 
held  by  him  for  construction  work  and  his 
construction  outfit  to  such  director  as  trus- 
tee, and  under  which  the  trustee  was  to 
complete  the  contract  and  reoeive  the  money 
due  thereunder,  and  after  paying  the  ex- 
penses, including  his  salary  to  himself  and 
a  certain  percentage  to  the  contractor,  to 
pay  the  balance  to  the  bank  on  the  debt 
secured  by  the  mortgage,  and  that  such 
trustee  so  took  charge  of  the  work  and  was 
advanced  money  thereon  bT  the  bank,  and 
that  the  financial  part  of  the  business  was 
carried  on  largely  through  the  bank, — ^jus- 
tifies a  finding  that  the  trustee  was  acting 
as  agent  for  the  bank.  Shawnee  Nat  Bank 
▼.  Puroell  Wholesale  Grocery  Co.  41:  494t 
124  Pac  «08,  —  Olda.  — % 
Agent's  authority. 

Authority  of  corporate  offloers,  see  Cor- 
porations, 2,  8. 

Bstoppel  to  deny  agent's  authority,  see 
&toppel,  3. 

Opinion   evidence   on   question   of  au- 
thority, see  Evidence,  11. 

Power  of  insurance  agent  to  estop  com- 
pany, see  Insurance,  8-8. 

Agent's  right  to  maintain  action,  see 
Parties,  2. 

8.  A  third  person  may  recover  from  a 
principal  on  a  contract  made  by  the  agent, 
on  proof  of  apparent  authority  in  the  latter, 
within  the  scope  of  which  this  act  in  ques- 
tion is  included.  Union  Bank  ft  T.  Co.  v. 
Long  Pole  Lumber  Ca  41 :  663,  74  S.  E. 
674,  70  W.  Va,  658. 

4.  A  traveling  salesman  for  a  concern 
which  sends  to  its  customers  posters  for 
use  in  advertising  the  wares  sold  them  has 
no  implied  authority  to  contract  for  placing 
them  on  billboards.  United  States  Bedding 
Co.  V.  Andre,  41:  10x9,  160  S.  W.  413,  — 
Ark.  —  (Annotated) 

6.  A  su^rintendent  of  a  lumber  camp 
has  no  implied  authority  to  contract  witn 
an  employee  who  is  being  laid  off,  to  pay. 
him  a  monthly  salary  in  consideration  of 
his  refraining  from  taking  other  employ- 
ment, and  holding  himself  in  readiness  to 
resume  work  upon  notice  to  that  effect. 
Stephens  v.  John  L.  Roper  Lumber  Co.  41: 
1x41,  76  &  E.  933,  —  N.  C.  — . 

(Annotated) 
Rights  and  liabilities  of  agent. 

6.  An  auctioneer  who  lists  property 
which  he  has  for  sale  and,  after  acceptance 
of  a  bid,  delivers  a  written  contract  of  sale 
signed  in  his  own  name,  is  personally  bound 
for  the  fulfilment  of  the  contract,  and  can- 
not compel  the  purchaser  to  look  to  an  un- 
disclosed principal  therefor.  Meyer  v.  Red- 
mond, 41 :  675,  98  N.  E.  906,  206  N.  T.  478. 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 

PRINTING. 

Statute  requiring  all  county  printing 
to  be  done  within  county,  see  Com- 
merce;   Constitutional    Law,    12; 
Contracts,  16. 
41  L.R.A.(N.S.) 


PRIOR  APPROPRIATION. 

See  Waters,  2-l». 

PRIORITY. 

Between  attachment   and   other 

see  Attachment,  3,  4. 
Of  purchase  money  lien  over  homestead 

rights,  see  Homestead,  1,  2,  4. 
Between  mechanics'  lien  and  other  liens, 

see  Mechanics'  Liens,   1. 
Of  claims  against  reoeiverii,  sea  Bsedr- 

ers. 

PRIVATB  RAIIiROAD. 

Duty  to  keep  lookout  for  diildien  on 
track,  see  Railroads,  1. 


PRIZE. 

Requiring  payment  in  cash  of 

prises  offered  as  trade  indueenMEsti, 
Constitutional  Law,  10. 


vatan  d 


PROFIT6. 

Resulting  from  infringement  of  eopj- 
right,  see  Copyright,  3;  Dsnsges, 
14,  16. 

Loss  of,  as  element  of  damsges,  lee 
Damages,  16. 

PROOFS  OF  LOSS. 

In  general,  see  Insurance,  11. 


Gfuarantee  of  right  to,  see  Constitution- 
al Law,  8-14. 
Condemnation  of,  see  Eminent  Domsis. 

PROSPBCTIVB  liEGISIiATION. 

In  general,  see  Statutes,  6. 

PROXIMATE  CAUSE. 

Since  imder  the  rule  of  cavmt  ssi^ 
tor  the  purchaser  at  a  tax  sale  is  presomed 
to  know  of  every  defect  in  the  proceedings, 
the  proximate  cause  of  his  loss,  if  the  nJe 
is  held  void  because  of  the  failure  of  the 
officer  charged  with  that  duty  to  give  the 
statutory  notice  of  the  sale,  is  not  the  de- 
fault of  the  officer,  but  his  own  want  of 
due  care  and  diligence.  Foster  v.  Mslbeig; 
41 :  967,  137  N.  W.  816,  119  Minn.  168. 


PUBLIC  CONTRACT. 

Requiring  coun^  work  to  be  dene  with- 
in .county  for  which  intended,  see 
Constitutional  Law,  12. 

Municipal  contracts  generally,  see  Ma* 
nicipal  Corporations,  6. 

In  general,  see  uontracts,  16. 

PUBLIC  CONTRACTOR. 

Bond  of,  see  Bonds,  1,  t, 

PUBLIC  CORPORATIONS. 

Liability  for  acts  of  servants,  sea  Ohsr- 
ities. 

PUBLIC  IBfPROVEMENTS. 

Validity  of  contract  to  exempt  from 
assessment,  see  Contracts,  10. 

Liability  of  town  for  injury  to  employee 
engaged   in,   see   Towns. 


cnaraw  reieaaing  luiDiii^  oi  councy 
treasurer  for  lose  of  public  funds 
through  bank  failure,  see  Constitu- 
tional Law,  18;  Taxes,  1. 

PUBIilO  PROPERTY. 

Mechanics'  lien  on,  see  Mechanics' 
Liens,  4. 

PUBIilO  RIGHT. 

Who  ma^  bring  action  to  protect,  see 
Parties,  4. 

PUBLIC  SCHOOLS. 

See  Schools. 

« 

PUBLIC  SBRTICE  CORPORATIONS. 

Judicial  notice  as  to,  see  Evidence,  1,  2. 
Mandamus  to,  see  Mandamus. 
See    also    Carriers;    Electric    Lights; 
Railroads. 

PUNISHMENT. 

For  contempt,  see  Contempt,  8,  4. 
For  crime,  see  Criminal  Law,  6,  7. 

PUNITIVE  DAMAGES. 

See  Damages,  2-6. 


PURCHASE  MONET  LIEN. 

Priority    over    homestead    rights, 
Homestead,  1. 


QUANTUM  MERUIT. 

See  Contracts,  16;  Municipal  Corpora- 
tions, 0. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROADS. 

Defense  to  action  for  injury  to  automo- 
bile at  crossing,  see  Action  or  Suit, 

X. 

Damages  for  destruction  of  automobile 
at  crossing,  see  Damages,  10. 

Condemnation  of  property  of,  see  Emi- 
nent Domain,  3,  4,  6. 

Measure  of  compensation  for  property 
of,  taken  under  power  of  eminent 
domain,  see  Damages,  13. 

Statute  abolishing  insurer's  right  to 
subrogation  where  fire  destroying 
property  was  caused  by  railroad 
company,  see  Constitutional  Law, 
19. 

SulBciency  of  proof  in  action  for  loss 
caused  by  fire,  see  Evidence,  23. 

Variance  between  pleading  and  proof, 
see  Evidence,  41. 

Subrogation  of  insurer  to  rights  against 
company,  see  Insurance,  16. 

Proper  parties  to  action  by  insurer  to 
recover  against  railroad  causing 
loss  of  property,  see  Parties,  3. 

Retrospective  effect  of  statute  cutting 
on  insurer's  right  to  subrogation 
where  loss  caused  by  railroad  fire, 
see  Statutes,  6. 

InJuiT  to  employee,   see  Master  and 
Servant. 
41  L.R.A.(N,S.) 


1.  A  coai-mming  corporation  operating 
on  its  own  private  premises  a  private  rail- 
way for  conveying  cars  to  its  tipple  for 
loading  owes  no  duty  to  keep  a  lookout  for 
children  on  its  track,  and  is  not  liable  for 
injury  to  a  child  from  a  moving  ear,  its 
operator  not  seeing  the  child.  Martin  v. 
Hughes  Creek  Coal  Co.  4x:  364,  76  S.  £. 
50,  70  W.  Va.  711.  (Annotated) 
Speed. 

2.  It  is  negligence  to  run  a  train  40  or 
45  miles  an  hour  through  an  incorporated 
town,  past  a  station,  and  across  paths, 
where  uie  presence  of  persons  on  the  track 
may  reasonably  be  anticipated.  Smith's 
Admr.  ▼.  Cincinnati,  K.  O.  &  T.  P.  R.  Co. 
41:193,  142  S.  W.  1047,  146  Ky.  668. 
Contributory  negligence. 

Effect  of  contributory  negligence  on 
measure  of  damages,  see  Damsges, 
10. 

8.  A  deaf  person  who  attempts  to  cross 
a  railroad  track  where  the  presence  of 
trains  may  reasonably  be  anticipated,  with- 
out looking  to  see  if  one  is  approaching,  is 
guilty  of  negligence  which  will  absolve  the 
railroad  company  from  liability  for  his 
death  in  case  he  steps  in  front  of  a  train 
and  is  kilted,  althougn  it  was  also  negligent 
in  the  running  of  the  train.  Smith's  Admr. 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  4z:z93, 
142  S.  W.  1047,  146  Ky.  568.      (Annotated) 

4.  Where  an  automobile  traveling  on  a 
frequented  thoroughfare  approaches  a  rail- 
way crossing  over  which  there  are  many 
tracks,  and  at  which  a  city  ordinance  re- 
quires the  railway  company  to  keep  a  fiag- 
man  night  and  day,  and  the  chaufifeur  sees 
no  flagman  and  no  flag  in  front  of  the  first 
track,  where  he  has  the  right  to  expect  to 
see  him,  in  case  a  train  is  approaching,  and 
sees  no  train,  he  is  not  guilty  of  negligence 
in  proceeding;  and,  where  the  flagman  then 
appears  and  gives  warning,  but  only  in  time 
to  enable  the  chauffeur  to  stop  on  the  first 
track,  where  he  is,  almost  immediately,  run 
into  by  a  train,  the  accident  will  be  attrib- 
uted to  the  negligence  of  the  fiagman,  and 
the  railroad  company  is  liable  for  injuries 
to  the  passengers  in  the  automobile.  Roby 
V.  Kansas  City  S.  R.  Co.  41:  355,  58  8 
606,  130  La.  880.  (Annotate 

6.  The  negligence  of  the  chauffeur  o^ 
automobile  hired  from  a  public  stand  i 
imputable  to  those  who  hire  the  mr 
if  they  exercise  no  control  over  it 
than  to  indicate  the   route  they 
travel  or  the  place  they  wish  to 
in  case  they  sustain  injury  by  re 
negligence  of  the  chauffeur  anr 
company,  they  may  recover  d 
the    railroad    company    for    ' 
Roby  V.  Kansas  City  S.  R. 
So.  696,  130  La.  880. 


RAPB. 

Sterilization  of  pe' 
Criminal  La' 

Lnpeaching   crc' 
witness,  sr 
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RATES— REVOCATION. 


RATES. 

Of  carriers,  see  Carriers,  16,  16. 
Dne  process  of  law  in  r^ulaticm  of,  see 
Constitutional  Law,  11. 

RATIFICATION. 

Estoppel  by,  see  Estoppel,  1. 

RBABINO. 

Of  bill  before  passage,  see  Statutes,  1. 

REAIi  PROPERTY. 

Quieting  title  to,  see  Cloud  on  Title. 

Oral  contract  as  to,  see  Contracts,  4-6, 
8. 

Oovenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Deeds  of,  see  Deeds. 

Easements  -  in,  see  Easements. 

Fixtures,  see  Fixtures. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Mortgage  on,  see  Mortgage. 

Partition  of,  see  Partition. 

Records  of  title,  see  Records  and  Re- 
cording Laws. 

Specific  performance  of  contract  as  to, 
see  Specific  Performance. 

Taxation  of,  see  Taxes. 

REASONABIiENESS. 

Of  license  fee,  see  License^ 

RECEIVERS. 

If  material  and  labor  furnished  to 
keep  a  water  and  lieht  company  a  going 
concern  were  not  to  be  paid  for  when  fur- 
nished, but  payment  was  to  be  postponed 
until  it  could  be  made  from  earnings,  the 
lapse  of  more  than  six  months  before  the 
appointment  of  a  receiver  will  not  defeat  a 
right  to  priority  of  claims  growing  out  of 
them  over  an  existing  mortgage,  if  earnings 
were  diverted  to  ^tterments.  Citizens' 
Trust  Co.  V.  National  Equipment  k  S.  Co. 
4x:  695,  98  N.  E.  865,  —  Ind.  — . 

(Annotated) 

RECORDS  AND  RECORDING  IiAW. 
mffht  to  examine  records. 

1.  A  statutory  provision  that  all  con- 
tracts or  other  papers  connected  with  or 
filed  in  the  office  of  any  commission  acting 
for  any  municipality  are  public  records 
open  to  the  inspiection  of  taxpayers  is  not 
limited  to  persons  having  a  right  to  main- 
tain a  taxpayer's  sction.  Re  Egan,  41: 
a8o,  08  N.  E.  467,  205  N.  Y.  147. 

2.  A  taxpayer  has  a  right  to  inspect 
the  papers  on  which  commissioners  acted  in 
awarding  a  public  contract  to  a  bidder  who 
was  not  the  lowest,  although  they  include 
private  and  confidential  communications, 
under  a  statute  providing  that  all  contracts 
or  other  papers  connected  with  or  filed  in 
the  office  of  any  commission  acting  for  any 
municipality  are  public  records  open  to  the 
inspection  of  any  taxpayer.  Re  Egan,  41: 
a8o^  08  N.  E.  467,  205  N.  Y.  147. 

(Annotated) 
41  L.R.A.(N,S.) 


Records  of  title. 

Right  to  appeal  in  proceeding  to  reg- 
ister title,  see  Appeal  «nd  Error,  1. 
Priority  of  attachment  over  instroment 
illegally  recorded,  see  Attachment, 
3,  4. 
Constitutionality  of  statute  permitting 
one   applying   for   registration  to 
dismiss    application    at  any  time 
before  final   decree,  see  Constitu- 
tional Iaw,  10. 
Right  to  jury  in  proceeding  for  regis- 
tration ii  title,  see  Jury. 
8.  The  fact  that  an  applicant  for  the 
registration  of  a  land  title  under  MbnesoU 
Revised  Laws  1005,  chap.  65,  is  out  of  pos- 
session of  the  land  the  titie  of  which  is 
sought  to  be  registered,  does  not  affect  hU 
right  to  such  r^stra^on.     Peters  v.  Da- 
luth,  41:  1044,  137  N.  W.  390,  —  Minn.  -. 
4.  The  right  to  apply  for  the  registra- 
tion of  a  land  title  under  Minnesota  Rev. 
Laws,  1905,  chap.  65,  is  not  affected  by  the 
availability  or  adequacy  of  other  remedies. 
Peters  v.  Duluth,  41:  X044,  137  N.  W.  390, 
—  Minn.  — , 


RE-KNTRT. 

Of  leased  premises. 
Tenant,  6. 


Landlord  and 


REFORBfATION    OF    INSTRUMENTS. 

The  court  has  no  power  to  reform  a 
will,  so  as  to  conform  to  the  intentions  of 
the  testator,  shown  by  external  evidence  to 
be  different  from  those  expressed  in  the 
instrument.  Holmes  v.  Campbell  College, 
41:  xxa6,  125  Pac  26,  87  Kan.  597.     , 

RELEVANOT. 

Of  evidence,  see  Evidence,  15,  22. 

RENEWAI4. 

Covenant    for    renewal    in   lease,  m 
Landlord  and  Tenant,  2. 

RENT. 

See  Landlord  and  Tenant^  S,  6. 

REPEAL. 

Of  statute,  see  Statutes,  6,  7. 

REPRESENTATIONS. 

By  insured,  see  Insurance,  2,  Z. 

RES  OEST^. 

See  Evidence,  18. 

RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective,  see 
Statutes,  6. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  10-20. 

REVIEWT 

Of  order  or  judgment,  ses  A^eal  tf^ 
Error. 

REVOCATION. 

Of  will^  9ee  Wills,  % 


ROBBERY— STATUSES. 
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ROBBERir. 

Evidence  in  prosecution  for,  see  Evi- 

dence,  13. 
AdmiBsibility  of  evidence  to  corroborate 

witness,  see  Witnesses,  6. 

SAFETY  DEPOSIT  BOX. 

Garnishment  of  contents  of,  see  Gar- 
nishment. 

8AUC. 

Acknowledgment  of  bill  of  sale,  see 
Acknowledgment,  1. 

Priority  of  attachment  over  lien  of  con- 
ditional sale  contract,  see  Attach- 
ment, 3,  4. 

At  auction,  see  Auction. 

For  taxes,  see  Proximate  Cause;  Taxes, 
3. 

SAIiBSMAN. 

Authority  of,  see  Principal  and  Agent, 

4* 


SAIjOONS. 

Sale  of  liquors  in  general, 
eating  Liquors. 


Intoxi- 


SCHOOLS. 

Indictment  for  failure  to  send  child  to 
school,  see  Indictment,  etc.,  1. 

Attempted  instruction  at  home  does 
not,  unless  a  regular  school  is  maintained 
there,  comply  with  a  statute  requiring  par- 
ents or  guardians  to  send  their  children  to 
public  or  private  schools.  State  v.  Counort, 
4x:  95,  124  Pac.  910,  60  Wash.  361. 

(Annotated) 

SECRET  BALLOTS. 

Primary  election  law  as  violation  as  to 
constitutional  provision  as  to  se- 
crecy, see  Elections,  3. 

SENTENCE. 

For  crime,  see  Criminal  Law,  6-10. 

SEPARATE  PROPERTY. 

Of  married  woman,  see  Husband  and 
Wife. 

SEPARATION  OF  POWERS. 

See  Constitutional  Law,  2. 

SERVICES. 

Validity   of   contract  to   pay   for,  see 

Contracts,  1,  3. 
Damages  for  breach  of  contract  to  give 

legacy  in  payment  of,  see  Damages, 

7. 

SIGNATtTRE. 

To  deeds,  see  Deeds,  1. 

SLEEPING  CAR  COMPANY. 

Liability  for  loss  of  passenger's  effects, 
see  Carriers,  8-11. 

SOAPSTONE  LUBRICANT. 

Lien  for,  see  Mechanics'  Liens,  2. 

41  L.R.A.(N.S.) 


SPECIAL  DAMAGES. 

For  delay  in  delivery  of  telegram,  see 
Telegraphs,  1. 

SPECIAL  LAWS. 

Repeal  of  special  law  by  subsequent 
general  one,  see  Statutes,  7. 

SPECIAL  VERDICT. 

See  Trial,  8. 

SPECIFIC  PERFORMANCE. 

Pleading  inconsistent  defenses  to,  see 
Pleading,  1. 

Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  a  tract  of 
land  for  subdivision  into  town  lots,  if  the 
deed  tendered  reserved  a  parcel  for  a  burial 
ground  not  mentioned  in  the  title  bond, 
since  such  reservation  would  materially  af- 
fect the  value  of  the  property.  Bluegrass 
Realty  Co.  v.  Shelton,  41:384,  147  S.  W. 
33,  148  Ky.  660.  (Annotated) 

SPEED. 

Of  railroad  train,  see  Railroads,  2. 

SPEEDY  TRIAL. 

Necessity  of,  see  Criminal  Law,  3. 

SPLITTING. 

Of  causes  of  action,  see  Action  or  Suit, 
10. 

SPORTS. 

On  Sunday,  see  Sunday. 

SPRINGS. 

Prescriptive  right  to  take  water  from, 
see  Waters,  6. 

STATE. 

Boundaries  of,  see  Boundaries. 

STATIONERY  WORK. 

Statute  requiring  all  county  stationery 
work  to  be  done  within  county,  see 
Commerce ;  Constitutional  Law, 
12;  Contracts,  16. 

STATIONS. 

Carrier's  duty  as  to,  see  Carriers,  6. 

STATUTE  OF  FRAUDS. 

See  Contracts,  3-8. 

STATUTES. 

Constitutional  equality  of  protection 
and  privileges,  see  Constitutional 
Law,  3-7. 

Review  of,  by  courts,  see  Courts,  1. 

Enactment. 

1.  The  substitution  under  the  same 
title,  by  a  committee,  of  another  bill  with 
materially  different  provisions,  for  one 
which  had  passed  the  house  on  two  separate 
readings  without  attempting  to  amend  by 
substitution,  does  not  require  compliance 
in  the  changed  form  with  the  requirement 
that  bills  must  be  pansed  on  three  readings 
to  become  valid  laws,  but  one  additional 
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STERILIZATION— SUNDAY. 


pAssage  is  sulBcieiit.     Southern  R.  Co.  v.  ] 
Mampliis,  41 :  828,  148  S.  W.  662,  —  Tenn. 

fintitllnff. 

2.  A  statute  authorizing  a  particular 
city  to  take  specified  railroad  yards  for 
park  purposes  does  not  amend  a  general 
statute  authorizing  taxing  districts  to  ac- 
quire parks,  80  as  to  come  within  a  con- 
stitutional prohibition  of  the  amendment  of 
a  statute  without  setting  out  its  title. 
Southeryi  R.  Co.  v.  Memphis,  41:  8a8,  148  S. 
W.  662,  —  Tenn. — . 

Construction. 

3.  The  common-law  rule  for  the  con- 
struction of  criminal  statutes  being  in  force 
in  New  Mexico,  such  statutes  must  be 
strictly  construed,  according  to  their  let- 
ter, and  nothing  must  be  regarded  as  being 
included  within  such  a  statute  that  is  not 
both  within  its  letter  and  spirit.  New 
Mexico  V.  Davenport,  41:  407,  124  Pac.  706, 
—  N.  M.  — . 

4.  Where  the  construction  placed  upon 
a  statute  adopted  from  another  state  by 
the  highest  court  of  that  state  is  contrary 
to  the  Constitution  or  well  defined  legisla- 
tive policy  of  the  adopting  state  or  to  the 
weight  of  authority  in  other  states  haying 
substantially  similar  statutes,  or  where  the 
statute  construed  has  been  materially 
changed  by  amendment  after  the  construc- 
tion and  before  adoption,  such  construction 
is  not  binding  upon  the  courts  of  the  adopt- 
ing state.  Hutchinson  ▼.  Krueger,  41:  3x5, 
124  Pac.  691,  —  Okla.  — . 

6.  A  claim  to  subrogation  under  a 
policy  written  before  the  passage  of  a  stat- 
ute making  a  railroad  company  liable  for 
losses  bv  fire  set  out  by  the  operation  of  its 
road,  wlilch  shall  not  inure  to  an  insurer, 
is  within  a  proviso  to  the  statute  that  it 
shall  not  apply  to  and  affect  any  right 
which  has  accrued  prior  to  its  passage. 
British  American  Assur.  Co.  v.  Colorado  k 
R.  R.  Co.  41:  laoa,  126  Pac.  608,  —  Colo.  — , 
Repeal;  amendment. 

Entitling,  see  supra,  2. 

6.  Statutory  provisions  that  the  nego- 
tiability of  a  note  shall  nol  be  affected  by 
waiver  of  provisions  of  law  intended  for 
the  protection  of  the  obligor,  or  by  pro- 
visions of  attorneys'  fees,  are  not  repealed 
by  a  subsequent  statute  defining  a  negotia- 
ble promissory  note  as  an  unconditional 
promise  in  writing  to  pay  at  a  fixed  or  de- 
terminable future  time  a  sum  certain  in 
money.  Navajo  County  Bank  v.  Dolson, 
41:  787,  126  Pac.  153,  —  Cal.  — 

7,  A  general  enabling  act  whose  provi- 
sions are  neither  mandatory  nor  exclusive 
does  not  repeal  provisions  of  a  municipal 
charter  conferring  power  to  take  property 
for  the  purpose  of  securing  a  water  supply. 
Board  of  Water  Comrs.  v.  Johnson,  41 :  xoa4, 
84  Ati.  727,  86  Conn.  161. 

STERHilZATION. 

Of  criminal,  see  Criminal  Law,  7. 

STIPUIjATION. 

In  telegram,  see  Telegraphs,  2. 
41  L.R.A.(N.S.) 


STREETT  RAIXiWAYS. 

Evidence  in  action  for  xnjitxy,  see  Sri- 

denoe,  17. 
Injury    to  employee,   see   Master  tod 

&rvant. 

A  pedestrian  who  walks  14  feet  m 
full  view  of  an  approaching  street  ear,  and 
steps  on  the  tracK  immediately  in  front  ot 
it  without  once  looking  in  the  direction 
from  which  it  is  coming,  is  guilty  of  neg- 
ligence which  will  prevent  holding  the  street 
car  company  liable  in  case  he  is  killed  bv 
the  resulting  collision.  Zucker  v.  Whit- 
ridge,  41 :  683t  98  N.  E.  209,  206  N.  T.  50. 

STRIKES. 

Injunction  against  payment  of  money  to 
induce  persons  to  strike,  see  In- 
junction, 6. 

SUBJACENT. 

Duty  of  miner  to  leave,  see  Mines,  2. 

SUBROGATION. 

Statute  regulating  insurer's  right  to  is 
impairment  of  contract  obligation, 
see  Constitutional  Law,  19. 

Of  insurance  company,  see  Insoranee, 
16,  17. 

SUCOESSrVIB  SUITS. 

See  Action  or  Suit,  10. 

SUNDAY. 

1.  A  statute  prohibiting  one  from  'At- 
tending any  public  meeting  or  public  exhibi- 
tion excepting  for  religious  worship  or  in- 
struction^ on  Sunday  is  not  violated  by  Uie 
managing,  promoting,  and  playing  of  t 
game  of  baseball  at  which  an  admission  fee 
is  charged,  on  such  day.  New  Mexico  t. 
Davenport,  41 :  407,  124  Pac.  796,  —  N.  M. 

• 

2.  The  enumeration  of  "horse  racing'' 
and  "cock  fighting"  in  a  statute  prohibiting 
any  person  being  "engaged  in  anv  sporti, 
or  in  horse  racing,  c<^  fighting,  etc.,  cm 
Sunday,  points  out  that  the  legislature  in- 
tended to  prohibit  only  such  sports  as  tend- 
ed to  immorality,  and  baseball,  not  being  of 
such  a  character,  is  not  prohibited.  New 
Mexico  V.  Davenport,  41:  407,  124  Pac  795, 

—  N.  W.  — . 

3.  A  person  who  engages  in  promoting, 
managing,  and  playing  a  baseball  game  on 
Sunday  at  which  an  admission  fee  is 
charged,  is  not,  so  long  as  the  game  is  con- 
ducted and  carried  on  in  a  harmless  and 
proper  manner,  free  from  rowdyism,  gamb- 
ling, and  immorality,  guilty  of  the  violatioD 
of  a  statute  which  prohibits  the  engaging 
"in  any  sport"  on  Sunday.    New  Mexico  v. 

Davenport,  41 :  407,  124  Pac.  795,  —  ^^  M- 

—  (Annotated  I 

4.  A  statute  prohibiting  anyone  from 
engaging  "in  any  labor  except  necessitr, 
charity,  or  mercy"  on  Sunday  is  not  Tiolatfd 
by  managing,  promoting,  and  plaving  a 
game  of  baseball  at  which  an  admission  fee 
is  charged,  on  that  day.  New  Mexico  J- 
Davenport,  41:  407,  124  Pac  796,  —  N.  M. 
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SURGEONS. 

See  Physicians  and  Surgeons. 

SUSPENSION  OF  SENTENCE. 

See  Criminal  Law,  8-10. 

TAXES. 

Recovery  back  of,  see  Assumpsit,  2. 
Matters  peculiar  to  municipal  taxation, 
see  Municipal  Corporations,  7. 

1.  A  statute  releasing  the  liability  of  a 
county  treasurer  for  public  money  lost 
throu|fh  failure  of  a  bank  in  which  it  was 
deposited  does  not  violate  a  constitutional 
requirement  of  uniformity  of  taxation,  or 
that  every  law  imposing  a  tax  shall  state 
distinctly  the  object  to  which  it  shall  be 
applied.  Miller  v.  Henry,  41:97,  124  Pac. 
197,  —  Or.  — . 

2.  No  action  lies  to  recover  delinquent 
unpaid  taxes  unless  authorized  by  statute, 
and  if  there  is  no  real  estate  to  which  the 
lien  can  be  transferred  as  provided  by  stat- 
ute, and  the  personalty  has  been  removed 
from  the  county  or  dissipated  after  the  levy- 
ing of  the  tax,  the  taxing  district  is  remedi- 
less. Marion  County  v.  Woodburn  Mercan- 
tile Co.  41:  730,  119  Pac.  487,  80  Or.  367. 

(Annotated) 
Sale;  deed;  rights  of  purchasers. 

Liability  on  bond  of  officer  for  dam- 
ace  caused  by  failure  to  give  notice 
01  sale,  see  Bonds,  3. 
Failure   to   give   notice   as   proximate 
cause  of  Toss  to  purchaser,  see  Prox- 
imate Cause. 
8.  The  failure  of  a  county  auditor  to 
give   the   statutory   notice   of   a   tax   sale, 
which  renders  the  sale  void,  is,  in  the  ab- 
sence of  a  statute  providing  otherwise,  one 
of  the  risks  which  a  purchaser  at  the  sale 
assumes,  under  the  doctrine  of  caveat  emp- 
tor,   Foster  v.  Malberg,  41:  967,  137  N.  W. 
816,  119  Minn.  168. 

TAXPAYER. 

Right  to  examine  records,  see  Records 
and  Recording  Laws,  1,  2. 

TEACHERS. 

Book  as  part  of  baggage  of,  see  Car- 
riers, 7. 

TELEGRAPHS. 

Conflict  of  laws  as  to  damages  for  fail- 
ure to  deliver  message,  see  Conflict 
of  Laws.  5. 

1.  A  statement  by  the  sendee  of  a  tele- 
gram stating  failure  of  parties  to  arrange 
deal,  and  directing  the  sendee  to  come  if  he 
wants  cattle,  to  the  agent  at  the  receiving 
state,  that  he  expects  a  telegram  relating  to 
a  cattle  deal,  which  might  cause  him  to  lose 
several  thousand  dollars  if  he  fails  to  re- 
ceive it,  and  directing  where  to  make  the 
delivery,  is  sufficient  to  charge  the  com- 
pany with  liability  for  snecial  damages  in 
OEM  sf  delay  Sn  delivering  after  arrival  of 
4]  L.R.A.(N.S.) 


(Annotated) 
2.  The  reg[ulations  of  the  telegraph 
company  requiring  notice  of  claims  for  fail- 
ure to  deliver  a  message  to  be  given  within 
a  specified  time  are  applicable  even  though 
the  claim  is  by  the  sendee  in  tort  for  breach 
of  public  duty,  and  not  for  breach  of  the 
contract.  Penn  v.  Western  U.  Teleg.  Co. 
41:  323,  76  S.  B.  16,  —  N.  C.  — . 

TELEPHONES. 

Judicial  notice  as  to  use  of  streets  for 
poles  and  wires,  see  Evidence,  1. 

TENDER. 

Under  a  loan  contract  according  to 
the  terms  of  which  the  first  instalment  of 
interest  is  due  on  March  1st,  the  tender  of 
a  check  on  the  14th  of  the  preceding  month 
for  the  amount  of  the  loan  less  the  interest 
due  March.  1st,  is  not  a  sufficient  tender, 
and  the  fact  that  the  amount  withheld  is 
small  does  not  affect  the  question.  Bell  v. 
RiggB*  42:  >">»  127  Pac.  427,  —  Okla.  — . 

TESTAMENTARY  CAPACITY. 

Sufficiency  of  proof  as  to,  see  Evidence, 

27. 
In  general,  see  Wills,  3,  4. 

TESTAMENTARY  CHARACTER. 

See  Wills,  1. 

TIME. 

For  primary  election,  see  Elections,  2. 

For  making  proofs  of  loss,  see  Insur- 
ance, 11. 

As  of  what  time  eli|nbility  to  office  is 
determined,  see  Officers. 

For  giving  notice  of  claim  for  failure 
£>  deliver  telegram,  see  Tele- 
graphs, 2. 

TIPS. 

Right  of  servant  to  recover  tips  turned 

over  to  employer,  see  Assumpsit, 

1. 
Pleading  in  action  to  compel  employer 

to   return   tips   belonging    to   em- 

pl(^ee,  see  Pleading,  7. 


TITLE. 

Of  trustee  in  bankruptcy,  see  Bank- 
ruptcy, 6. 

Transfer  of,  by  indorsement  on  note  in 
form  of  guaranty,  see  Bills  and 
Notes,  3. 

Record  of,  see  Records  and  Recording 
Laws,  3,  4. 

Of  statute,  see  Statutes,  2. 

TORRENS  LAW. 

See  Records  and  Recording  Laws. 

TORTS. 

Whether  action  one  on  contract  or  in 
tort,  see  Action  or  Suit,  6-0. 
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lOWNS— TRIAL 


Right  of  claim  based  on  tort  of  a  part- 
nership to  share  with  creditors  of 
individual  partners,  see  Assign- 
ment for  Creditors. 

Conspiracy  to  commit,  see  Conspiracy. 

TOWNS. 

Liability  for  defects  or  obstmctions  in 

streets,  see  Highways. 
Municipal   corporations   generally,   see 

Municipal  Corporations. 

A  township  engaged  in  improving  a 
public  highway  acts  in  the  capacity  of  an 
agency  of  the  state,  and  is  not  liable  to 
an  employee  for  personal  injuries  occa- 
sioned by  the  negligence  of  its  officers. 
Fisher  v.  Delaware  Twp.  41:  1074,  125  Pac 
94,  87  Kan.  674.  (AnnoUted) 

TRADS  FIXTURES. 

See  Fixtures. 

TRADE  INDUCEMENTS. 

Requiring  payment  in  cash  of  value  of 
trade  inducements  offered  to  pur- 
chasers, see  Constitutional  Law, 
10. 

Of  biU  of  lading,  see  Bills  of  Lading. 

TRESPASS. 

Right  of  husband  as  tenant  at  will  of 
wife's  property  to  maintain  tres- 
pass against  one  entering  and  re- 
moving crop  under  wife's  author- 
ity, see  Landlord  and  Tenant,  6. 

TRESPASSER. 

Injury  to  trespasser  on  station  plat- 
form, see  Carriers,  6. 

Injury  to  trespasser  on  railroad  track, 
see  Railroads,  I. 

TRIAIi. 

Prejudicial  error  in  remarks  of  coun- 
sel, see  Appeal  and  Error,  10. 

Judicial  notice  by  court,  see  Evidence, 
1-3. 

New  Trial,  see  New  Trial. 

Questions  of  law  and  fact. 

Error  in  refusing  to  submit  issues  to 
jury,  see  Appeal  and  Error,  17. 

1.  Where  the  question  as  to  what  is 
the  law  of  another  state  depends  upon  the 
effect  to  be  given  to  a  decision  made  by  its 
court  of  last  resort,  and  upon  the  inter- 
pretation of  a  statute,  and  all  the  reported 
decisions  relating  to  the  matter  are  admit- 
ted and  show  a  difference  of  judicial  opin- 
ion, and  there  is  no  occasion  for  evidence 
on  the  subject,  but  the  question  should  be 
decided  by  the  court  practically  as  one  of 
law.  Sealy  v.  Missouri,  K.  &  T.  R.  Co. 
41:  500»  114  Pac.  1077,  84  Kan.  479. 

2.  Where  evidence  introduced  by  de- 
fendant in  contradiction  of  that  introduced 
by  plaintiff  to  support  his  character  as  a 
bona  fide  holder,  in  an  action  on  a  promis- 
sory note,  is  such  that  the  inference  miirht 
41  L.R.A.(N.S.) 


^  reasonably  be  drawn  that  the  plaintiff  lA 
*  not  a  bona   fide   holder  of  such    note,  the 

question  is  for  the  jury.     Cochran  v.  Stein. 

41:  391,  136  N.  W.  1037,  118  Minn.  323. 

3.  Where  in  an  action  for  personal  in- 
juries the  evidence  shows  that  the  driver 
of  defendant's  wagon  was  nearer  the  left 
side  than  the  right  of  a  street  made  nar- 
row by  a  board  fence  built  therein  during 
the  construction  of  a  building,  and  there 
was  nothing  to  prevent  his  driving  farther 
to  the  right,  and  that  when  the  plaintiff, 
mounted  upon  a  bicycle,  attempted  to  pass 
to  the  left,  the  horses  were  allowed  to 
swerve  in  such  a  manner  as  to  come  dose 
to  the  fence,  thereby  forcing  plaintiff 
against  the  fence  and  throwing  him  off  the 
bicycle  in  such  a  manner  that  the  wagon 
wheel  passed  over  his  arm,  the  question  of 
the  negligence  of  the  driver  was  for  the 
jury,  as  was  likewise  the  question  of  the 
plaintiff's  contributory  negligence.  Uack- 
ett  V.  Alamito  Sanitary  Dairy  Co.  41:  337, 
133  N.  W.  227,  90  Neb.  200. 

4.  The  fact  that  a  train  was  inspected 
and  found  to  be  in  good  order  shortly  be- 
fore a  brakeman  was  killed  by  going  be- 
tween the  cars  while  in  motion  does  not  so 
conclusively  show  that  there  was  no  occa- 
sion for  his  doing  so  as  to  make  the  ques- 
tion of  his  negligence  in  so  doing  one  of 
law.  Korab  v.  Chicago,  R.  I.  &  P.  R.  Co. 
41:  33,  128  N.  W.  529,  149  Iowa,  711. 

5.  In  case  of  doubt  as  to  whether  a 
child  of  tender  years  is  capable  of  perform- 
ing valuable  services,  the  court  should  sub- 
mit the  question  of  the  ability  of  such  child 
to  perform  valuable  services  to  the  jury 
for  their  determination  under  all  the  evi- 
dence submitted.  James  v.  Central  of  Ga. 
R.  Co.  41 :  795,  75  S.  E.  431,  138  Ga.  415. 

6.  It  cannot  be  said,  as  a  matter  of 
law,  that  a  child  two  years,  ten  months,  and 
twenty  days  of  age,  who  was  allied  to  be 
"a  precocious  child,  who  was  capable  of 
and  did  run  errands  for  petitioner,  was 
strong  and  robust,  with  unusual  physical 
powers  for  a  child  of  his  age,  and  did  ren- 
der, and  was  capable  of  rendering,  services 
to  petitioner  that  were  at  the  time  worth 
$5  per  month,"  etc.,  was  so  incapable  of 
performing  such  valuable  services  that  a 
defendant  corporation  would  not  be  liable 
in  damages  for  the  homicide  of  such  child, 
if  it  be  shown  on  the  trial  of  the  case  that 
killing  was  tortious,  and  not  justified. 
James  v.  Central  of  (Georgia  R.  Co.  41 :  795, 
75  S.  £.  431,  138  Ga.  416.  (Annotated) 
Instmctlons. 

Sufficiency  of  objection  or  exception, 
see  Appeal  and  Error,  2,  3. 

Prejudicial  error  as  to,  see  Appeal  aad 
Error,  14,  15. 

7.  An  instruction  permitting  a  judg- 
ment for  plaintiff  if  facts  are  found  such  as 
are  stated  in  one  count  of  the  declaration 
is  not  erroneous  because  it  does  not  spe- 
cifically prohibit  a  finding  for  him  on  the 
other  counts,  if  the  facts  stated,  if  found  to 
exist,  would  justify  a  recovery.  Neice  v. 
Chicago  60  A.  R  Co.  4z :  x6a,  98  N.  £.  9B9, 
254  111.  695. 


peal  ana  Mirror,  4. 

Prejudicial  error  in  finding,  see  Ap- 
peal and  Error,  18. 

Review  of  verdict  on  appeal,  see  Ap- 
peal and  Error,  8,  9. 

8.  A  statute  authorizing  answers  to 
particular  questions  to  control  a  general 
verdict  does  not  apply  to  criminal  cases. 
People  V.  Tessmer,  41 :  433,  137  N.  W.  214, 
—  JSlich.  — . 

0.  A  special  finding  of  facts  by  the 
trial  court  can  be  corrected  only  in  the 
method  pointed  out  by  statute.  Citizens' 
Trust  Go.  V.  National  Equipment  k  S.  Co. 
4x:  695,  98  N.  K  866,  —  Ind.  — . 

TROVER. 

Conversion  of  property  by  one  who  took 
it  in  good  faith  as  larceny,  see 
Larceny,  2. 

TRUST  DEED. 

See  Mortgage. 

TRUSTS. 

Monopolistie  trusts,  see  Monopoly  and 
Combinations. 

UNCERTAirmr. 

Of  Will,  see  Wills,  6. 

UNDUE  INFLUENCE. 

In  preventing  revocation  of  will,  see 
Wills,  2. 

UNFAIR  COMPETITION. 

Infringement  of  copyright,  see  Copy- 
right, 3,  4. 

UNIFORMITY. 

In  taxation,  see  Taxes,  1. 

VACANCY. 

Ticket  of  political  party,  see  Elections, 
9. 

VACATION. 

Of  judgment,  see  Judgment,  2,  8. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 41. 

VASECTOMY. 

Sterilization  of  criminal  by  means  of, 
see  Criminal  Law,  7. 

VENDOR  AND  PURCHASER. 

Notice  to  bankrupt  of  cancelation  of 
executory  land  contract  after  ad- 
judication in  bankruptcy  and  be- 
fore appointment  of  trustee,  see 
Bankruptcy,  4. 

Acceptance  of  offer  to  sell  land,  see 
Contracts,  2. 

Deeds,  see  Deeds. 

Admissibility  in  evidence  of  grantor's 
statements,  see  Evidence,  14. 
41  L.R.A.(N.S.) 


1,  r,  4. 

Right  of  one  purchasing  property  sub- 
ject to  leases  to  rent,  see  Landlord 
and  Tenant,  5. 

Specific  performance  of  contract^  see 
Specific  Performance. 

VERDICT. 

See  Trial,  8,  9. 

VESTED  INTEREST. 

Of  widow  in  proceeds  of  accident  policy, 

see  Husband  and  Wife. 
Of  beneficiary  in  benefit  certificate,  see 

Insurance,  13. 

VIDELICET. 

Allegation  under  videlicet,  see  Evi- 
dence, 41. 

VOTERS   AND   ELECTIONS. 

See  Elections. 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 

Error,  7. 
Of  breach  of  covenants,  see  Covenants 

and  Conditions,  1. 
By  insurer,  see  Insured,  5-10. 
Of  right  to  insist  on  suspension  of  rent 

because    of    partial    eviction,    see 

Landlord  and  Tenant,  3. 
Of  mechanic's  lien,  see  Mechanic's  Liens, 

6,  6. 

WARRANT. 

Sufficiency  of  warrant  for  contempt,  see 
Contempt,  2. 

WARRANT  OF  ATTORNEY. 

Deed  executed  by  attorney  in  fact,  see 
Acknowledgment,  2;  Deeds,  1. 

WARRANTY. 

In  insurance  contract,  see  Insurance. 

WATERS. 

As  boundary,  see  Boundaries. 

Equal  protection  and  privileges  as  to 

fishing,  see  Constitutional  Law,  7. 
Constitutionality  of  statute  forbidding 

pollution,  see  Constitutional  Law, 

15. 
Discretion  of  courts  in  applying  penal 

statute    as    to    pollution    of,    see 

courts,  1. 
Injunction  to  enjoin  interference  with 

water  rights,  see  Counties. 
Regulation  of  fishing,  see  Fisheries. 
Condemnation   of   property   for   public 

water  supply,  see  Eminent  Domain, 

1. 
Presumptions  and  burden  of  proof  in 

proceeding  to  condemn  property  for 

public  water  supply,  see  Evidence, 

5. 
Repeal  of  municipal  charter  conferring 

power  to  take  property  for  water 

supply^  see  Statutes,  7. 
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OtMirnction ;  overflow. 

Defense  to  action  for  flooding,  see  Ac^ 

tion  or  Suit,  2. 
When  right  of  action  for  damages  hy 

flooding  accrues,  see  Limitation  of 

Actions,  2. 

1.  Where  a  cut  has  been  made  through 
the  banks  of  a  navigable  river  for  the  pur- 
pose of  securing  an  outlet  for  a  .drain 
used  in  lowering  a  lake  on  nearby  land, 
it  is  the  duty  of  one  who  uses,  maintains 
and  controls  the  ditch  for  the  purpose  of 
lowering  the  water  of  the  lake  or  pond  to 
erect  and  maintain  a  dam  at  the  outlet 
of  the  ditch  sufficient  to  prevent  the  flood 
waters  of  the  river  from  entering' it  through 
the  excavation  in  the  banks  thus  made,  and 
overflowing  the  land  owned  by  other  persons 
adjacent  thereto,  and  where  such  dam  is 
negligently  constructed  or  maintained,  and 
by  reason  thereof  farm  lands  in  the  vicinity 
of  the  ditch  are  overflowed,  and  crops 
growing  and  personal  property  situated 
thereon  are  injured  and  aestroyed,  the  per- 
son or  corporation  having  the  control,  man- 
agement, and  use  of  such  ditch  and  dam  is 
liable  for  the  damages  caused  thereby. 
Christensen  v.  Omaha  Ice  k  Cold  Storage 
Co.  4z:  xaax,  138  N.  W.  141,  —  Neb.  — . 

(Annotated) 
Prior  appropriation. 

2.  The  right  to  the  current  of  a  stream 
is  not  appurtenant  to  the  right  of  appro- 
priation and  diversion  of  water  therefrom, 
although  it  may  be  necessary  to  make  the 
appropriation  right  conveniently  available. 
Schodde  v.  Twin  Falls  Land  k  Water  Co. 
41:  lozy  161  Fed.  43,  88  C.  C.  A.  207. 

(Annotated) 

3.  The  claim  to  control  the  current  of  a 
stream  in  aid  of  an  appropriation  of  water 
therefrom  is  inconsistent  with  a  constitu- 
tional provision  that  the  right  to  divert 
and  appropriate  unappropriated  water  of 
any  natural  stream  to  beneflcial  uses  shall 
never  be  denied.  Schodde  v.  Twin  Falls 
Land  &  Water  Co.  41:  zox,  161  Fed.  43,  88 
C.  C.  A.  207. 

4.  No  right  to  the  current  of  a  river 
can  be  acquired  under  appropriation  laws 
where  no  notice  is  given  of  a  claim  to  it, 
there  is  no  diversion  of  it,  nor  application 
of  it  to  a  beneflcial  use,  although  its  aid  is 
necessary  to  secure  the  water  which  is  valid- 
ly appropriated.  Schodde  v.  Twin  Falls 
Land  &  Water  Co.  41:  zoi,  161  Fed.  43,  88 
C.  C.  A.  207. 

6.  The  method  adopted  to  turn  water 
from  a  river  cannot  be  held  to  be  attached 
as  appurtenant  to  the  appropriation  as 
against  persons  seeking  to  make  subsequent 
appropriations,  although  the  statute  gives 
permission  to  place  such  machinery  in  the 
streams  as  may  be  necessary  to  utilize  the 
water  appropriated.  Schodde  v.  Twin  Falls 
Land  k  Water  Co.  41:  loi,  161  Fed.  43,  88 
C.  C.  A.  207. 
Adverse  use;  prescription. 

6.  A  county  may  gain  a  prescriptive 
right  to  the  water  from  springs  in  a  nigh- 
way  by  developing  the  springs,  gathering 
the  water  into  troughs,  and  using  it  for 
41  L.R.A.(N.S.) 


the  aconnmodation  and  convenience  of  the 
traveling  public  for  the  prescriptive  period, 
where  the  water  waa  subject  to  appropria- 
tion. Kiser  v.  Douglas  County,  41:  lott, 
126  Pac.  622,  -—  Waah.  — .         (Annotated) 

WEAPONS. 

Assault  by  pointing  unloaded  gun,  see 
Assault  and  Battery,  1,  2. 

WlliliS. 

Validity  of  contract  to  make  legacy. 

see  Contracts,  1,  3. 
Damages  for  breach  of  agreement  to 

will  property,  see  Damages,  7. 
Reformation    of,    see   Reformation  of 

Instruments. 

Testamentary  character. 

1.  A  properly  attested  indorsement  oa 
a  note  transferring  it  to  another  person 
named,  with  a  provision  that  he  could  not 
sell,  transfer,  or  collect  it  during  the  lif(>- 
time  of  the  assignor,  who  might  collect  it 
if  he  lived  until  it  wa£  due,  but  if  not  col- 
lected during  the  lifetime  of  the  transferrer, 
the  transferee  was  to  have  it,  is  properlj 
admitted  to  probate  as  a  will.  Morrison  t. 
Bartlett,  41:  39,  147  S.  W.  761,  148  Ky.  833. 

(Annotated) 
Revocation. 

2.  Fraudulent  or  coercive  interference 
with  testator's  intended  revocation  of  a  will 
by  beneficiaries  therein  will  not  require  it^ 
annulment,  where  the  statute  provides  that 
no  will  shall  be  revoked  otherwise  than  by 
burning,  canceling,  tearing,  or  obliterating 
the  same  by  the  testator  himself,  or  by  bis 
direction,  or  by  the  execution  of  another 
will.  Bohleber  v.  Rebstock,  41:  Z05,  M  N. 
£.  76,  256  111.  53.  (Annotated) 
Who  may  make;  capacity. 

Sufficiency  of  proof  tLS  to  testamentary 
capacity,  see  Evidence,  27. 

8.  The  fact  that  a  testator  is  grossly 
mistaken  as  to  the  extent  of  his  estate  does 
not  establish  a  want  of  testamentary  capa^ 
ity;  the  true  test  in  this  regard  being 
whether  he  is  capable  of  comprehending 
the  quantity  of  his  property  and  its  valne. 
Holmes  v.  Campbell  (}ollege»  41:  1126,  125 
Pac.  26,  87  Kan.  507. 

4.  If  a  portion  of  a  will  may  ever  be 
set  aside  for  want  of  testamentary  capac- 
ity, while  the  rest  is  upheld,  it  can  onlr 
be  where  the  testator  being  able  to  transact 
business  generally,  and  capable  of  dispon- 
ing of  his  property  in  other  respects,  is  un- 
able, by  reason  of  some  specific  delusion  or 
mental  defect,  to  comprehend  the  effect  of 
the  provision  in  question.  Holmes  v.  Camp- 
bell College,  41:  1X26,  125  Pac.  25,  87  Kan. 
597.  (Annotated) 
Uncertainty. 

5.  A  bequest  by  erne  owning  sereraJ 
leaseholds  of  unequal  value,  of  one  house  to 
each  of  three  sons,  without  identifying  the 
property  which  each  shall  take,  is  not  void 
for  uncertainty,  but  the  devisees  are  to 
elect  which  they  will  take  in  the  order  in 
which  they  are  named  in  the  will  R« 
Turner,  41 :  xo49,  9»  N.  E.  187,  206  N.  Y.  93. 

(Annotated) 


WITNESSES. 

Contempt  by,  see  Contempt,  1,  2,  4. 

GompeCency. 

Competency  of  expert  witness,  see  Eri- 
denoe,  10. 

1.  A  witness  to  the  character  of  an  ac- 
cused person  cannot  be  excluded  because  he 
is  related  to  a  member  of  the  jury.  People 
▼.  Wilson,  4z:  ai6,  137  N.  W.  92,  —  Mich. 

2.  The  forgery  by  a  man  of  his  wife's 
name  to  an  instrument  purporting  to  im- 
pose upon  her  a  pecuniary  liability  is  not 
a  crime  against  her  within  the  meaning  of 
a  statute  permitting  her  to  be  a  witness 
against  him  in  case  of  crimes  so  committed. 
Molyneux  y.  Willcockson,  41:  12x3,  137  K. 
W.  1016,  —  Iowa,  — .  (Annotated) 
Impeac^unent;  oorroboratlon. 

3.  To  impeach  the  credibility  of  prose- 
cutrix in  statutory  rape,  evidence  is  admis- 
sible that  she  made  similar  charges  against 
41  L.R.A.  (NJ3.). 


4.  The  unimpeaehed  testimony  of  a  wit- 
ness cannot  be  supported  by  an  affidavit 
made  out  of  court  before  trial.  Judd  v. 
Letts,  41 :  Z56,  111  Pac.  12,  168  Cal.  359. 

6.  Prior  consistent  statements  are  not 
admissible  in  evidence  to  support  testimony 
of  a  person  who  had  been  robbed  identify- 
ing the  robber,  who  attempted  to  prove  an 
alibi,  where  a  conviction  must  rest  solely 
on  the  testimony  of  the  prosecuting  witness. 
Rogers  v.  State,  41:  857,  116  S.  W.  166,  88 
Ark.  461.  (Annotated) 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

X-RAY. 

Continuance  of  case  for  refusal  to  sub- 
mit to  X-Ray  examination,  see  Con- 
tinuance  and   Adjournment. 

Compelling  person  to  submit  to  X-Ray 
examination,  see  Discovery  and  In- 
spection, 8. 
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